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t "Wel lnes s  - An I n d i g e n o u s  Perspect ive" 

By: Gene I_). Thin Elk (t.akota) 

Wellness is the harmonious interaction of our whole being through the spiritual 
and physical realm. We Indigenous Peoples must realize the gift of  life from the Creator, the 
opportunity of  creation through free will and privilege to be a relative on mother earth. We 
return this acknowledgment through acts of  humility and sacrifice. Giving all of  this back to the 
Creator. This completes our circle of existence. 

this life force 
Knowing and 
and respect; 

1. Connection with the Creator, iifegiver; 
2. Knowingness of  the creative process in nonphysical form, life-force; 
3. Knowingness of  the interconnection of all life; (Mitakuye) 
4. Knowingness of  the interdependence of all of  life; (Oysin) 
5. Knowing and understanding the appropriate usage of our native tongue, our langttage is a 

physical exercise of  our spiritual knowingness and connection; 
6. Knowing that our spirit is our true essence; 
7. Knowing our cultural values and traditions are intergenerational connection to and from the 

crcator; (Wakan) 
g. Ktl(~wing that this life fi~rce is always (.:()ll.ql;|llt :Uld ¢~ttr httnmn C(~llcCplion lllltl cognition (~i" 

is interpreted and reinterpreted through earth experiences; 
9. understand our relationships and addressing each relative in appropriateness 

10. Knowing our position within ou," societies, the purp¢~se of each society and how each society 
relates to tile larger society; 

I I. Knowing our position in the intergenerational relationships, to use the appropriate language, 
tone of voice, infliction of words and use of the appropriate word(s); 

12. Knowing that there are things of  which we need to know and equally important, there are 
things of  which we must grow into,.earn or become in harmony with and there are things we 
need not know; 

13. Knowing that sacred instrurnents, indigenous concepts, spiritual teachings are to be shared 
only in appropriate settings, matters and ceremonies. They must never bet, sed out of  context 
or for personal benefit. 

14. Knowing the responsibility and privilege of  each stage oFdevelopment, learning how to be a 
child, iiow to be a youth, a young adult and an .elder;. 

1.5. Knowing thai[you belong to this universe, this earth, your family, your People and they are a 
part of  the Whole of  life; 

.. 16.Knowing.in which wayyou  are related and fulfilling the relationship with respect and honor; .  
i 7. Understand that as a individual keeping the constant reciprocal effort back to the Lifegiver,. 

• Creator, through peace and gratitude.,which .lead to a life of  humility; 
18. Commil t ing  to treat onese l f  as a conduit  o f  this relationship with the Lifegiver, .Creator,  for 

• .  ..others; . . . .  . .. 
19. Having respect and honor for all relations, to their appropriate degree interact with them to 

enhance the creative flow in the universeand personal experiences~ 
20. Acccpt that all events are and our action or.reaction is a learning for discernmentin  Ihespirit,  

mental, physical and emotional understanding;. :. 
21. Knowing that this earth time is temporal, iciye wicasa, means, e×isting in the domains~o£.~.~e 

physical laws within the spirit laws; 
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CONCEPTS ORDER FORM 

NATIVE AMERICAN ALCOHOL A~:D SUBSTANCE ABUSE VIDEO TAPE SERIES 

Check ( ) tapes to be ordered 

DEVELOPMENTAL DYNAMICS WITHIN CHEMICALLY DEPENDENT FAMILIES 

200: THE SACRED TREE OF LIFE 

200A: Pre-PARA ALCOHOL SYNDROME-IMPRINT STAGE (BIRTH TO 4 YEARS) 

200B: Pre-PARA ALCOIiOL SYNDROME-IMPRINT STAGE (4 YEARS TO 9 YEARS) 

2O0C: PARA Ai,C()FIO[, SYNDROME-IMPACT STAGE III (9 YEARS TO ]4 YEARS) 

200D: PARA ALCOHOL SYNDROME-IMPACT STAGE IV (14 YEARS TO 18 YEARS) 

201.:  P.Zr'c.:IIC)-I)RAMA "TWO FIOIJRS A N I ) T W O  f~,EERS" 

202: NATURAL VS. UNNATURAL WORLD WI1'llIbl NAT[VE AMERICAN CULTURE 

203: RED ROAD APPROACI¿ IN CIIEHICAL DEPENDENCY HABIE, ITAT[OH 

204: INTRODUCTION TO NATIVE AMERICAN PSYCHE IN THERAPY SETTING 

205: FOUR THERAPY TARGETS WITHIN 

206: SACRED SEVENTH DIP, ECTION 

207: HOW TO CONDUCT "HEALING THROUGH FEELING" G~oups 

All tapes are S150.00 per tape. They range from 30 minutes to 60 
minutes depending upon the subject. 

S A L E  

oI- '~q 
Total cost of the entire set as of ~ is $1,500.00. 

i hecks Payable to: Medicine Wheel Inc. 
Box 5n! 
Vermillion, SD 57069 
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Child Abuse Investigations 

Reporting Requirements 
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PUBLIC LA W 101-630, Title IV 

Sec. 404 REPORTING PROCEDURES 
(a) Any person who knows or has reasonable suspicion that a child was abused 
or that actions may result in the abuse of a child in Indian country.., shall report 
such abuse or actions to the local child protection services or local law 
enforcement agency. 

(d) Any person making such a report based on their reasonable belief and in 
good faith shall be immune from civil or criminal liability for making that report. 
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Indian Child Protection Act 
Reporting Procedures 

Codified As 18 USC 1169 

Reporters 

--Physicians, surgeons, dentists, podiatrists, chiropractors, 
nurses, dental hygienists, optometrists, medical examiners, 
EMTs, paramedics, or health care providers 

--Teachers, school counselors, instructional aides, 
assistants, or bus drivers employed by any tribal, 
public or private school 

teacher's 
Federal, 

-- Administrative officers, supervisors of child welfare and 
attendance, or truancy officers of any tribal, Federal, public 
or private school 

--Child care workers, headstart teachers, public assistance 
workers, or workers in a group home or residential day care 
facility, or social workers 

--Psychiatrists, psychologists or psychological assistants 

--Licensed or unlicensed marriage, family or child counselors 

--Persons employed in the mental health profession 

--Law enforcement officers, probation officers, workers in 
juvenile rehabilitation or detention facilities, or persons 
employed in a public agency and responsible for enforcement 
of statues.and judicial orders 
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Crime Control Act of 1990 
Reporters 

Covered professionals are similar to those outlined in 101-630 
with the addition of: 

--Hospital personnel and administrators 

--Osteopaths 

--Pharmacists 

---Ambulance drivers 

--Undertakers 

"Coroners 

--Medical examiners 

--Alcohol and drug treatment personnel : 

--Foster parents 

--Commercial film and photo processors 
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Any of the .Reporters" previouslY listed, who know, or have 

reasonable suspicion that: 

--A child was abused in Indian country, or 

_-Actions are being taken, or are going to be taken, that 
would reasonably be expected to result in abuse of a child in 

Indian country 

AND 

--Fails to immediately report such abuse or actions to the 
local child protective services agency, br local law. 

t 

enforcement agency 
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Penaltie~ For Non-Reoortin~ 

. A n y  person who fails to report  shall be timed not more  than 
$5,000 or imprisoned for not more  than 6 months,  or both 

- A n y  person who supervises, or has authori ty over, one of 
the def'med "Reporters"  

AND 

- Inh ib i t s  or prevents that  person from m ,aking the repor t  

SHALL BE FINED NOT M O R E  THAN $5,000. OR 
I M P R I S O N E D  F O R  NOT M O R E  THAN 6 .MONTHS 
OR B O T H  

. ' . . .  





Cross Reoorting Requirements 

When a local law enforcement agency or local child 
.protective se-r~.~es agency_ receives an initial report from any 
person regardmg ' ~ ~  

--The abuse of a child in Indian country 

--Or actions that would reasonably be expected to result in 
abuse of a child in Indian country 

The receiving agency shall immediately notify appropriate 
officials of the other agency of such a report. When 
prepared, a copy of the written report will be furnished to 
the other agency x.~. " '~'~5 ' ~ ~  

Where a report of abuse involves an Indian child, or where 
the alleged abuser is an Indian, and the preliminary inquiry 
indicates a criminal violation has occurred, the local law 
enforcement agency shall immediately report such occurrence 
to the FBI ~ ~  ! ~ ~ . ~  ~ ~\~,~-,-_ 
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Crime Control Ajz, L_QLL~ 

r ~ i n a l  Penalty for Failure to R ep_Q_~t 

Chapter 110 of Title 18, U.S. Code, is amended by adding 

22 F il r r hi A person who, while 

engaged in a professional capacity or activity described in 

subsection (b) of section226 of the Victims of Child Abuse 

Act of 1990 on Federal land or in a federally operated (or 

contracted) facility, learns of facts that give reason to suspect 

that a child has suffered an incident of child abuse and fails 

to make a timely report as required by subsection (a) of that 

section, shall be guilty of a Class B misdemeanor 





When a local law 
e n f o r c e m e n t  a g e n c y  
receives an initial report 
of child abuse, neglect, or 
a c t i o n s  r e a s o n a b l y  
expected to result in 
abuse of.a child in Indian 
coun t ry ,  they shal l  
immediately: 

[ ~ 1  Notify appropriate officials of Social 
Child Protective Services (CPS) 

Services, 

tt[ If preliminary .inquiry indicates a criminal 
violation has occurred, i'eport the occurrence 
to the FBI 

tt[ Initiate an investigation 

[ [ ~ [  Take appropriate steps to secure the safety and 
well being of the child or children involved 





Cases requiring immediate report  to 
the Chief,l~/~Division of Law 
Enforcement Services, include, but 
are not limited to: 

Incidents resulting in the death of a child 

Cases involving multiple victims 

Allegations of "cover-ups" 

~ ]  Tribal  leaders or agency. 
involvement 

superintendent 

Cases involving injury of a child in a foster 
care, group care facility, or institutional 

placement (BIA, State or Tribal) 

~ - ~  Cases in which a child was injured in a BIA 
operated or tribally contracted school facility 

Allegation of any law enforcement wrongdoing 
in the handling of the case 





Within 24 hours of 
receipt of an alleged child 
abuse or neglect incident, 
the law enforcement 
official shall notify the 
following: 

[~~imi~ ] Local Child Protection Team 

I ~ ]  involvedArea Personnel Officer, ifa BIA employee is 

l ~ ]  Alleged perpetrator's supervisor. This 
applies only when the perpetrator's position 
has routine contact or contrOl over chddren. 

NOTE: See exceptions. 





Q Within 36 hours after receiving an 
initial report, the law enforcement 
official shall assure that a written 

report is prepared, including, if available: 

The name, address, age, and sex of the child that 
is the subject of the report  

[ ~  The grade and the school in which the child is 
.currently enrolled 

The name and address of the child's parents 
other persons responsible for the child's care 

o r  

The name and address of the alleged offender 

The name and address 
the report  to the agency 

of the person who made 

A brief narrative as to the nature and extent of 
the child's injuries, including any previous known 

or suspected abuse of the child or the child's siblings, 
and the suspected date of the abuse 

[-~ Any other information the agency or the person 
who made the report to the agency believes to be 

important to the investigation and disposition of the 
alleged abuse 





Q ._Preliminary i n v e n t i o n s  by law 

hours. Prel iminary investigations are 
- - " - - . . L 7  . . . .  

enforcement MUST be i~mmediately [[~ 
initiated and c ~ l e t e d  within-72 ~ ~ !i~ 

intended to: 

--Determine whether 
threatening situation 

the victim is in a life 

--Whether action must be taken to sa fegua rd  
evidence 

--Whether victims must be removed from the 
environment  

--And, if appropriate,  what  interim personnel 
actions should be initiated against the alleged 
perpetrator  

--Local law enforcement  
investigations to ensure cases 

office should t rack 
are properly pursued 

all 
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iiiiiiiiiii!i!!!!i!!iiii!!i iiiiiiii!iiiiiiiiiiiiiiiiiiiiiiiiiiiiiii  
"'":':':':':':':':':':':':':':':':':':':'?i';" 

Biweekly, the local law enforcement office shall report 
the progress of the investigations, until the case is 
closed, to: 

Local Child Protection Team 

Area Personnel Officer, if a BIA employee is 
involved 

The alleged perpetrator 's  supervisor 





 iiiiiiiiiiiiiiiiiiiiiii!iiiiiiiiiiiiiiiiJiiiiiiii 

The BIA operated local lawenforcement  office shall 

routinely, at least once a month, notify the local school 

pi:incipal on all reports and incidents of child abuse 

and • neglect affecting children in that local school 

• ~ .!! ~-:!.i i, i ~ :. 
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Medico- lega l  Issues in the  Eva luat ion  
of Child Sexua l  A b u s e  

Rich Kaplan, MD 
Medical  Director 
Center  on Child Abuse and Neglect  
South Dakota Children's Hospital 

What  cons t i tu tes  an appropr ia te  m e d i c a l  
eva lua t ion  o f  an  a l l e g e d l y  s e x u a l l y  a b u s e d  ch i ld?  

Guiding Principles 
I Patient Centered 
I Medically Oriented 
! Evidence Based 

Pat ient  Cen te red  
1 Independent 
I Humane 

Medica l l y  Or iented  
1 Diagnosis and Treatment 

I Undiagnosed conditions 
I Signs of other maltreatment 
I S.T.D.'s 
I Psychotherapy 
I Safety-Protection 

Ev idence  Based 
I An Abuse Epistemology 

I Refereed Journals 
I Relevant Clinical Experience 
I Not Theories 
I Daubert 

The  Exam 
I History/Interview 
I Laboratory/x-ray 





History / In terv iew 
I Focal vs. Suggestive 
I Dolls? 
I The Healing Starts 

P h y s i c a l  Exam 
I Developmental Assessment 
I! Growth Parameters 
I Complete Head To Toe 
I Genital Exam/Colposcopy 
Lab and X-ray 
1 GC 
! Chlamydia 
! HSV 
i HPV 
i PCR vs Culture 
i Serology 
I Skeletal Series 

The Examiners  
1 The Interviewer 
1 The Practitioner 

Diagnost ic  Formulat ion 
I History 
I Behavioral Changes 
I Physical Findings 
I Lab/X-ray 

Documenta t ion  
I To Tape or Not to Tape 
Ethical  Medical  Tes t imony  
I Science and experience --not theory 
I Don't takesides 
I The truth will set you free 
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j' CHILD SEXUAL ABUSE IN INDIAN COUNTRY 
A TRAINING SESSION FOR TRIBAL AND FEDERAL JUDGES OF THE EIGHTH 

CIRCUIT 

MAY 20-21, 1999 
GREAT FALLS, MONTANA 

TABLE OF CONTENTS: 

Tab1" Agenda 

Tab 2: List of Participants 

PROPERTY OF 
National Criminal Justice Reference Service (NCJRS) 
Box 6000 
Rockville, MD 20849-6000 .... 

Tab 3: Summary of Federal Court Decisions Regarding Child Sexual 
Abuse 

Tab 4: Criminal Jurisdiction In Indian Country Outlines 

Tab 5: Indian Tribal Courts and Justice: A Symposium 

Tab 6: PANEL 1" EXAMINING CHILD SEXUAL ABUSE IN INDIAN COUNTRY 

Child Abuse, Child Sexual Abuse, and Child Neglect Case 
Statistical Report- Ada Pecos Melton 

Fairness and Accuracy in Evaluations of Domestic Violence and 
Child Abuse in Custody Determinations 

Tab 7: PANEL 2: FEDERAL AND TRIBAL DEFINITIONS OF CHILD SEXUAL 
ABUSE - 

Tab 8: 

~-.,:Tab 9: 

Selected Federal Statutes Re: Child Sexual 'Abuse 
Z =- 

; : ! P A N E L  3: COORDINATING THE TRIBAL AND FEDERAL 
INVESTIGATION OFCHILD ABUSE ' :: " 

• ; ' ..,! . 7 5 :  ":~' ' . '  ' - '  " i ,  • " . . ~ .~ - i .  

• Role of_Law Enforcement in the~ Response:to Child Abuse and... 
Nealect : ' 

PANEL 4: EVIDENTIARY ISSUES . !N: CHILD SEXUAL ;ABUSEICASEs 
% ~ : . i  .' • " "  ~ '  ~ ' " " ' :  " ' " . "  " : '  ' : .  "" "' - . . . . . . .  " ~ ' :  . "  . . . .  

• , • • . . 
• ., . , .  
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Child Abuse in Indian Country: Medical Issues, Rich Kaplan, MD 

American Academy of Pediatrics: Guidelines for the Evaluation 
of Sexual Abuse of Children 

Psychosocial Evaluation of Suspected Sexual Abuse in Young 
Children 

Genital and Anal Conditions Confused with Child Sexual Abuse 
Trauma 

Child Sexual Abuse 

Tab 10 EVIDENTIARY ISSUES IN CHILD SEXUAL ABUSE CASES 
Psychological and Scientific Evidence in Criminal Trials 

Selected Cases 

Tab 11: 

Proposed Amendment to Rule 702 

PANEL: REMEMBERING THE CHILD: WORKING WITH CHILD VICTIMS 
OF SEXUAL ABUSE 

Tab 12: 

The Federal Victim Witness Service System 

PANEL: DISPOSlTIONAL ALTERNATIVES IN CHILD SEXUAL ABUSE 
CASES 

Federal Sentencing Guidelines for Child Sexual Abuse Offenses 
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~ h i t d  ._qexaal z~baae 3n .qndian ~ o u n t ~  
/14a~ 2o-21,~999 

C~o~nhouae .~na¢ o~ //]lontana 
1411 lo th  ze~oenne S o u t h  
~ e a t  ~.alla, //]lontana 

/14a~ 2o, ~999 
8:00-8:30 (~ontinental 7~¢eak~aat 

8:30-8:45 YOelcome had _qnvocation 

oqono¢able ~ ' 9 "  9 °nea, d h i e ~  ffud#e ,~i~aeton, Y_-Oahpeton c~ iba l  ~ o . ¢ t  

~ene cl~,hin ~lk 
E(.,.q.'Z3.-73e*,~attion,,q.~ 

8:45-~o:3o ~xami~i~ ~hita ._qex.at ~ . a e  i. .~n~tiaa ~o.nt~ v- 
z4n exnmi,tatim, o~ the p~evalnnce og child oex,al ab,oe in .~ndian to,ntiS, the aociologicnl 
~dcto?g, and c,lta.ral D,t~act o~ child .~ex,~al ab,s'e mt .gn,fian ~a,~ilie.q. 

z~tcohotiam, the .~ndian ~amit~, aad ~hild ._qexaat ~b.ae 

Qeae C~hin ~ l k  

~o-~ou~der o~ the'TC~ed "]:~oad z~pl~oach" 
~_~nive¢~ity o~ ..~oath ~akotn 
~e¢million, ,_~.~Z3. 

~0: 3o-~o:4 5 7t~¢eak 

lo:45-noon ~oo¢dinatin~ the c'l¢ibat and "~ede¢at .qnve~ti~ation o~ ~ h i l d  S e x . a t  
7 ~ 6 ~ e  a n d  ~ /2~e-C~ia l  ~ e t e n t i o n  

/~ode~ato~-oLlono~nble ~e la~d  ~ o n d  
"~o~t .~elknap C~tbal (~o~e~t 
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UNITED STATES COURT OF APPEALS DECISIONS REGARDING CHILD 
SEXUAL ABUSE 

1. Uni ted States o f  America v. Lonnie Horse Looking, 1998 U.S. 
App. LEXIS 2185, September 9, 1998 (In a case off the Rosebud 
reservation involving despicably severe sexual and physical abuse of a six 
month child, Court rejects Defendant's argument that the admission of 
statements made to law enforcement was in error on ground that 
Defendant had been properly Mirandized and that the Defendant failed to 
properly allege involuntariness of statements even after being given 
second chance by magistrate. Court also rejects argument that trial court 
committed error by permitting government to interview defense witness 
before trial on ground issue not preserved for appeal and witness' 
testimony not exculpatory. Trial court did not err in denying admission of 
a calendar prepared by defendant and his family on ground that calendar 
was hearsay and was not a contemporaneous recitation of facts but 
prepared later. Lastly, sufficient evidence existed to sustain convictions 
on all counts) 

2. Uni ted States o f  America v. Weaselhead, 1998 U.S. App. LEXIS 
21880, September 9, 1998 (Court holds that the federal prosecution of 
a Blackfeet Indian for sexual abuse of a minor barred by double jeopardy 
because Defendant had already been prosecuted for same conduct 
underlying federal prosecution in the Winnebago Tribal Court. Court holds 
that in light of Duro v. Reina's holding that Indian tribes lack the inherent 
sovereign authority to prosecute non-member Indians, the Winnebago 
Tribal Court was exercising authority under a federal delegation and thus 
the subsequent federal prosecution was barred. Decision may cause some 
problems with initial tribal prosecution when federal prosecution is 
sought later.) 

3. United States v. Rouse, 111 F.3d 561 (8th Cir. 1997), reconsidering 
100 F.3d 560 (8th Cir. 1996) (In case off the Yankton Sioux reservation 
involving several defendants and victims the Court reverses its earlier 
panel decision reversing several convictions of sexual abuse of minors on 
grounds that the district court erred in excluding certain expert opinion 
testimony and in denying defendants' motion for independent pretrial 
psychological examinations of the abused children. Court holds that 
defendants failed to preserve argument that State DSS denied defense 





counsel adequate access to children for investigation and that government 
did not contribute to such denial. Court reverses itself on whether the 
Defendants displayed a need for further physical and psychological 
examination of the children by holding that the physical examinations 
conducted were adequate and that psychological evaluations on 
competency of children were not requested to the district court and that 
thus the children were presumed competent to testify. Court also strongly 
endorses the notion that children should be not further traumatized by 
court proceedings by holding that: Of course, the court, must protect a 
criminal defendant's right to a fair trial, but it must also protect the 
State's paramount interest in the welfare of the child. Making court- 
ordered adversarial examinations routinely available would raise a barrier 
to the prosecution of this kind of crime by maximizing the trauma that its 
victims must endure. At a minimum, therefore, the court should heed a 
custodial agency's opinion that pretrial access to the child for 
investigative or adversarial purposes is unnecessary or unwise. Given the 
difficulty of balancing these important interests, we conclude that, if the 
custodian of a child witness opposes access as not in the child's best 
interest, defendant must show that denial of access would likely result in 
an absence of "fundamental fairness essential to the very concept of 
justice" before the trial court need reach the question whether some type 
of access may appropriately be ordered. 
Court also denies the Defendants' claims that permitting three of the 
victims to testify via closed circuit television violated the confrontation 
rights of the Defendants on ground that: Accordingly,"where necessary to 
protect a child witness from trauma that would be caused by testifying 
in the physical presence of the defendant, at least where such trauma 
would impair the child's ability to communicate, the Confrontation 
Clause does not prohibit use of a procedure" which preserves "the essence 
of effective confrontation" -- testimony by a competent witness, under 
oath, subject to contemporaneous cross-examination, and observable by 
the judge, jury, and defendant. Before invoking such a procedure, the 
district court must find that the child "would be traumatized, not by the 
courtroom generally, but by the presence of the defendant. 

Court also affirms trial court's denial of testimony regarding sexual 
activity of child victims on ground that defendants failed to timely notify 
government of intent to use as required by Rule 412. 

Court rejects Defendants' argument that admission of statements made by 
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children at initial interview with FBI was hearsay on ground that the 
statements met the requirements of the residual hearsay exception, Fed. 
R. Evid. 803(24), because they had indicia of reliability and the children 
were also available for cross-examination. 

Court affirms the lower court's decision rejecting the testimony of 
defendants' psychological expert who intended to testify that children's 
testimony was unreliable because it had been implanted in them by 
multiple inappropriate interrogations because such testimony invaded the 

• province of the jury and did not satisfy the Daubert standard for expert 
testimony. Court also, in a closer call, upheld the Court's rejection of an 
offer of proof made by the expert on the ground that it was harmless error 
because the jury heard substantial evidence from the expert on the 
suggestibility of the methods of interrogation used. 

Lastly, the Court upheld the denial of a new trial motion based on juror 
misconduct finding that a challenged juror was not a racist and affirmed 
the trial court's decision to allow the government to reopen its case after 
resting to better establish crimes occurred in Indian country. 

4. UnHed States v. LeCompte, 99 F.3d 274 (8th Cir. 1996) Court 
reverses conviction for sexual contact with minor on ground that trial 
court committed error in permitting in other incidents of sexual contact 
between defendant and other children on theory that it demonstrated 
modus operandi of the defendant with children he allegedly molested. In 
dicta Court also cautions the trial court about deviating upward in 
sentence calculation on ground not listed in the sentencing guidelines. 

5. United States v. Butler, 56 F.3d 941 (8th Cir. 1995) Court affirms 
conviction for aggravated sexual abuse and one count of engaging in sexual 
contact in Indian, country. Court rejects argument that child witness was 
subjected to leading direct examination on ground that there was only one 
leading question objected to and that leeway can be given in the direct 
examination of child victims. Court also upholds trial court's decision to 
permit in prior uncharged sexual act committed by the Defendant on same 
victim on ground that count of sexual contact is an intent crime and that 
the prior bad act shows intent and also it shows identity of the Defendant. 
Court also rejects a challenge to a witness credibility jury instruction 
which allegedly gave more credence to the testimony of child witnesses 
on ground it substantially advised the jury of its obligation to weigh all 
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witness testimony adequately. 

4. United States v. Lawrence, 51 F.3d 150 (8th Cir. 1995) Court 
upholds a dismissal of an indictment charging the Defendant, a non-Indian, 
with sexual contact of a minor on ground that the victim in question, 
although meeting the requirement of having some degree of Indian blood, 
was not considered Indian by her community under the test laid out in St. 
Cloud v. United States, 702F. Supp. 1456 (D.S.D. 1988). Those factors, 
which the Court considered in declining order of importance, are: 1) tribal 
enrollment; 2) government recognition formally and informally through 
receipt of assistance reserved only to Indians; 3) enjoyment of the 
benefits of tribal .affiliation; and 4) social recognition as an Indian 
through residence on a reservation and participation in Indian social life. 
Id. at 1461. 

5. United States v. Whitted, 11 F.3d 782 (8th Cir. 1993) Court reverses 
the conviction of the Defendant who was convicted of several counts of 
aggravated sexual abuse and contact on ground that the trial court erred in 
permitting the doctor who performed medical evaluations on the child 
victim to testify: My final diagnosis was that [L.] had suffered repeated 
child sexual abuse. "Dr. Likness testified he recommended that L. not be 
exposed to her father in the near future. The Court held that: Because 
jurors are equally capable of considering the evidence and passing on the 
ultimate issue of sexual abuse, however, a doctor's opinion that sexual 
abuse has in fact occurred is ordinarily neither useful to the jury nor 
admissible. Court also holds that issue could be raised on appeal even 
though Whitted did not make timely objection because the error was 
manifest and prejudiced the Defendant. 

7. United States v. Knife, 9 F.3d 705 (8th Cir.1993) Court upholds trial 
court's determination for sentencing purposes that crime of aggravated 
sexual contact had been committed by force because Defendant had laid on 
victim and threatened her if she told anyone. See also United States v. 
Shoulders, 1993 U.S. App. LEXIS 21660. 

8. United States v. Eagle Thunder, 893 F.2d 250 (8th Cir. 1990) Court 
affirms conviction of Defendant for aggravated sexual abuse denying his 
claim that he was prejudiced by the Court's failure to severe trial from 
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co-defendant's who was convicted of kidnapping child victim and that 
Court erred in denying admissibility of prior, sexual activity testimony 
regarding child victim on ground that the Defendant failed to properly 
offer it. 

9. Uni ted States v. St. Pierre, 812 F.2d 417 (8th Cir. 1987)Court 
affirms conviction of unlawful carnal knowledge of Defendant's 
stepdaughter and rejects argument that Court's refusal to permit 
testimony regarding the minor child's maintenance of pornographic 
material and other statements regarding her alleged sexual promiscuity 
was in error, that the Defendant's right to due process was denied by 
Court's refusal to appoint another expert to evaluate the child and him to 
determine whether he met the profile of a sex offender. Court also upheld 
the government's use of prior sexual acts committed by the Defendant 
upon the child victim on ground that it tended to show motive, opportunity 
and intent. 

10. United States v. Denoyer, 811 F.2d 436 (8th Cir. 1987) Court 
upholds conviction under Assimilative Crimes Act for involuntary sodomy 
of Defendant's son and rejects argument that statements made by the son 
to a doctor were inadmissible hearsay. Court also upholds trial court's 
refusal to suppress statements made by the Defendant to a law 
enforcement officer to the effect that the Defendant suspected that child 
was victim of sexual abuse. Court also rejects the Defendant's argument 
that he should have been permitted to demonstrate to the jury that the 
community he lived in was replete with sexual abuse and that others could 
have committed the crime. 

11. United States v. Azure, 801 F.2d 336 (8th Cir. 1996)Court reverses 
conviction of Indian for carnal knowledge of a female under 16 on ground 
that the Court erred in allowing pediatrician to vouch for credibility of 
child sexual abuse victim, holding that the Court erred in allowing the 
pediatrician to testify that she saw no reason why the child's testimony 
would be untrue. 

12. United States v. Renvil le, 779 F.2d 430 (8th Cir. 1984) Court 
upholds trial court's finding that court had jurisdiction under 
Assimilitative Crimes Act to prosecute Indian for forcible rape against 
daughter in Indian country because incest under Major Crimes Act referred 
to state law which did not define incest as including forcible rape. Court 





also upholds statements made by minor to medical professionals as 
statements made to assist diagnosis. 

13. United States v. Clark, 1998 U.S. App. LEXIS 22373 Court upholds 
conviction of person for committing aggravated sexual abuse on Red Lake 
Indian reservation and rejects argument that Red Lake reservation is not 
Indian country because Tribe had never ceded land to United States for 
allotment on ground that the reservation need not be ceded to US for 
Indian country status to apply. 

14. United States v. Crow, 148 F.3d 1048 (8th Cir. 1998) Court 
reverses the Defendant's sentence and remands on ground that base 
offense level was improperly determined because there was insufficient 
evidence to demonstrate force in conviction for aggravated sexual contact 
when only force was the removal of victim's clothing and threat made 
after the crime. 

15. United States v. A.W.L., 1997 U.S. App. LEXIS 17916 Court upholds 
adjudication of juvenile as sexual offender finding that he was an Indian 
under the commonly-accepted definition of Indian laid out in United States 
v. Lawrence. 

16. Uni ted States v. Jones, 104 F.3d 193 (8th Cir. 1997) Court holds 
that a tribal law enforcement officer need not notify a Defendant of 
possible federal charges when interrogating for tribal crime. 

17. United States v. Gregor, 98 F.3d 1080 (8th Cir. 1996) Court upholds 
conviction of resident of Wagner for statutory rape on ground that Wagner 
is within Indian country. (Note that this case may or may not be good law 
dependent upon the fate of federal court decisions regarding what exactly 
is the Yankton Sioux Indian reservation) 

18. United States v. Cavanaugh, 1996 U.S. App. LEXIS 10923 Court 
vacates sentence on conviction of aggravated sexual contact on ground 
that trial court did not adequately find that threats or force had been used 
by the Defendant in the commission of offense and that base offense level 
had not been established. 

19. Nazarenus v. Uni ted States, 69 F.3d 1391 (8th Cir. 1995) Court 
affirms denial of habeas corpus application of defendant convicted of 





aggravated sexual abuse claiming ineffective assistance of counsel 
because counsel had not objected to government continuance requests that 
permitted DNA exams which showed that he was a liar when he denied 
having sex with victim. 

20. United States v. R.E.J., 29 F.3d 375 (8th Cir. 1994)Court affirms 
trial court's adjudication of juvenile as delinquent for committing two 
counts of sexual abuse of minor. 

21. Shaw v. United States, 24 F.3d 1040 (8th Cir. 1996) Court reverses 
denial of evidentiary hearing on habeas corpus of Defendant convicted of 
several counts of aggravated sexual abuse on ground that Defendant was 
entitled to hearing on claim that trial counsel was ineffective by not 
offering evidence of prior sexual activity of minor victim to demonstrate 
source of venereal disease as well as alternative theory on torn hymen. 

22. United States v. Yellow, 18 F.3d 1438 (8th Cir. 1994) Court upholds 
conviction of Defendant for raping his disabled brother and minor sister on 
Red Lake reservation finding that the trial court did not err in admitting 
evidence of prior acts of sexual abuse against the victims on ground that 
it tended to show identity, motive and intent. Court also finds that the 
other acts were demonstrated by a preponderance of the evidence. Court 
also upholds the admission of statements made to a psychologist as 
statements made to assist in diagnosis under Fed. R. Evid. 803(4), 
rejecting the argument that such statements cannot be made to a 
psychologist. Court also upholds departure upward in sentence on ground 
that the victims suffered severe psychological harm based upon judge's 
observations and expert records. 

23. Uni ted States v. Clown, 925 F.2d 270 (8th Cir. 1991) Court affirms 
sentence for incest under ACA finding that sexual abuse was most 
analogous federal crime for application of federal sentencing guidelines. 

24. United States v. Demarrias, 876 F.2d 674 (8th Cir. 1989) Court 
upholds conviction of abusive sexual contact on ground that it is a lesser 
included offense of aggravated sexual abuse and sexual abuse of a minor. 
Court also upholds federal jurisdiction over offenses under Major Crimes 
Act finding that the Sexual Abuse Act amended Major Crimes Act. Court 
finally holds that the act of the presiding district court judge leaving 
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town and allowing the magistrate to accept the verdict did not violate the 
federal magistrate law. 
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CRIMINAL JURISDICTION IN INDIAN COUNTRY 

NORTHERN PLAINS TRIBAL JUDICIAL TRAINING INSTITUTE 

OVERVIEW: Criminal  jurisdiction in Indian country involves a mixture of 
federal, state and tribal law with jurisdiction dependent upon such factors 
as the race of the perpetrator  and victim, as well as the situs of the crime. 
This outline reviews some of the pert inent  issues relative to the question of 
who possesses jurisdict ion over a perpetrator  of a crime in Indian country. 

I. Definition of Indian country - 18 U.S.C. 1151 

Indian country is legislatively defined by the United States Congress 
at 18 U.S.C. 1151 as: 

A. all lands within the limits of any Indian reservation 
notwithstanding the issuance of any patent, and inc lud ing  
rights-of way running through Indian allotments This 
definition encompasses all lands within the exterior boundaries 
of a reservation even if the land is held in fee simple by a non- 
Indian enti ty or person. See Solem v. Bartlett. 465 U.S. 
463(1984). Thus, if an Indian commits an offense within the 
exterior boundaries of the reservation tribal and federal 
jurisdict ion would lie even if the crime occurred on fee land. 

B. all dependent Indian communities within the borders of the 
United States whether within the original or subsequently 
acquired terr i tory thereof. A dependent Indian community is 
defined in the case law based upon four inquiries, i~,?,._.UjlilpdL 
States v. South Dakota, 665 F.2d 837, 839 (Sth Cir. 1981); 
United States v Driver. 945 F.2d 1410 (8th Cir. 1991) 

1. Whether  U.S. retains title to land and the authority to 
regulate in area. Those communities located on trust  
land outside the reservation boundaries are considered 
dependent  communities.  

2. The nature of the area and the relationship of the 
inhabitants to an Indian tribe or to the federal 
government. A majori ty population of a part icular  Tribe 
residing in Indian Housing authority housing would be 
considered a dependent Indian community. 

3. Cohesiveness of the community and its reliance upon 
federal  services. 

4. Whether  the area has been set aside for the use of 
Indians. For example, the Sisseton T r i b a l  Court  has 
ruled that a county road that connects the town of 
Sisseton with the seat of tribal government is a 
dependent Indian community. 

C. Rights of way running through Indian allotments - this 
includes state, county and unmaintained roads that  run through 



Indian allotments even if the highway runs outside the exterior 
boundaries of the reservation. 

II. Definition of Indian 

A In General - In most cases, in order for either a tribal or 
federal court to exercise jurisdiction over a person in a 
criminal matter two conditions have to be met. 

1. Possess some Indian blood; 

2. Be regarded as Indian by his or her community. 

B. Other Tests 

1. Enrolled in federally-recognized tribe or other  indicia 
of membership. See United States V. Broncheau, 597 
F.2d 1260, 1263 (9th Cir. 1979)(enrollment not 
required for Indian to be considered member of Tribe.) 

2. Adoption into Tribe is generally not sufficient to 
create Indian status. See United States v. Ro~ers° 45 
U.S. (4How.) 567 (1846); but see Matter  of Dependencv 
and Neelect of A.L., 442 N.W.2d 233 (S.D. 
1989)(Tribe's enrollment of white child sufficient to 
trigger application of Indian Child Welfare Act). 

C. St. Cloud Tes t  
Under this test, adopted by the United States Court  of Appeals 
for the Eighth Circuit in U .S .v .  Lawrence. 51 F.3d 150 (8th 
Cir. 1995), the Court  adopted the standard set out in St. Cloud 
V, United States. 702 F. Supp. 1456 (D.S.D. 1988) for a 
determination of who is an Indian (perpetrator and victim). 

1.Tribal e n r o l l m e n t -  generally is dispositive of issue. 

2. Government recognition through receipt of benefits 
(IHS, BIA GA, commodities, etc.). 

3. Enjoyment of the benefits of tribal affiliation. 

4. Special recognition as Indian through residence on 
reservation and participation in social life. 

These criteria should be examined in the totality to make the 
determination of whether a perpetrator or victim is Indian. 
However, even if the perpetrator meets the definition of Indian 
under these criteria, if he is a member of a terminated tribe, he 
is generally not considered "Indian" for purposes of federal 
jur isdict ion.  See St. Cloud; ]2S__v.~.Hgalh, 509 F.2d 16 (9th 
Cir. 1974). 

D. Duro v. Reina, 495 U.S. 676(1990) - Duro  had held that  
tribal courts do not have the inherent authority to exercise 
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criminal jurisdiction over non-member Indians. Congress 
legislatively repealed Duro  in 1991 vesting tribal courts with 
the authority to prosecute non-member Indians to the same 
extent the federal courts exercise jurisdiction over Indians 
under the Major  Crimes Act. 

HI. TYPES OF CRIMES 

In general,  federal courts exercise jurisdiction over offenses 
committed in Indian country by Indians and against Indians under  
several federal statutes, including the Major Crimes Act, 18 U.S.C. 
1153, the Indian Country Crimes Act, 18 U.S.C. 1152, and the 
Assimilative Crimes Act, 18 U.S.C. 13, which the Supreme Court  
has held applies to crimes that occur in Indian country. 3Y_Jli i~i_~ 
United States. 327 U.S. 711 (1946). Tribal courts exercise 
concurrent  jurisdiction over crimes prosecuted by the United States, 
except those crimes where the perpetrator  is non-Indian, and other 
crimes defined by tribal code or  the Code of Indian Offenses. State 
Courts can only exercise jurisdiction over crimes committed by one 
non-Indian against  another in Indian country or a victimless crime 
committed by a non-Indian, except in Public Law 280 reservations 
where states exercise jurisdiction over violations of prohibitory 
s ta tutes ,  not regulatory ones. See 18 U.S.C. 1162; 25 U.S.C. 1322. 

A. F e d e r a l  Court  Jurisdiction 

1. Major  Crimes Act - 18 U.S.C. 1153 - As the result of 
Ex narte  Crow DOg, 109 US 556 (1883), the United 
S ta tes  enacted the Major  Crimes Act to criminalize 
federally certain major  crimes. Those crimes now 
include: murder ,  manslaughter,  kidnapping, maiming, 

k idnapp ing ,  rape,  involuntary sodomy, carnal  
knowledge of any female who has not attained age of 
16, assault with intent to commit rape, incest, assault 
with intent to commit murder,  assault with a dangerous 
weapon, assault resulting in serious bodily injury,  
arson, burgar ly  and robbery. 

2. Concurrent  jurisdiction of t r ibal  courts - Tribal courts 
retain concurrent  criminal jurisdiction over offenses 
covered by Major  Crimes Act and double jeopardy does 
not apply to bar  prosecution by federal court  af ter  tribal 
cour t  prosecution. US v. Wheeler. 453 U.S. 313 
(1978). The same ru le  also may apply  to a subseqent 
federal prosecution after  a CFR court prosecution, but 
no case law on this. Nor does the United States'  
At torney 's  internal Petite policy, directing the United 
States not to prosecute a person already prosecuted b y  
another  sovereign, b a r  the prosecution of an Indian in 
federal court  for the same offense prosecuted in tribal 
court.  See United St;Ites v. Lester. 992 F.2d 124 (8th 
Cir .  1993). 
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a. Uncounselled guilty plea in tribal court 
generally cannot be  used as admission against 
interest i n  federal court prosecution, but 
counselled ones can. United States v. Ant, 882 
F.2d 13 (9th Cir. 1991). 

b. Time served on tribal court sentence not 
necessarily credited on federal sentence, but 
discretionary with Attorney General. 

c. Tribal Court convictions not used under  federal 
sentencing guidelines to determine category of 
offender, but can be used to enhance sentence. 
See US v. Gallaher, 29 F.3d 635 (9th Cir. 1994). 

3. Assimilative Crimes Act, 18 U.S.C. 13 - permits 
federal prosecutions by assimilating s tate  substantive 
law. See United States v. Noro_ttay, 905 F.2d 1157 (8th 
Cir. 1990)(although burglary is to be punished under  
state law, federal courts are still permitted to apply the 
federal sentencing guidelines to determine appropria te  
sentence) .  

4. Indian Country Crimes Act, 18 U.S.C. 1152 - general 
laws of the United States applicable to federal enclaves 
apply in Indian country. This includes the Assimilative 
Crimes Act. Williams v. United States , 327 U.S. 711 
(1946) .  

5. Death Penalty . Death penalty inapplicable to Indians 
committing criminal offense subject to death penalty in 
Indian country unless Tribe opts in to death penalty. 18 
U.S.C. 3598. Indians, however, are subject to the 
death penalty for other federal offenses that carry the 
death penalty (assasination, espionage, e t c . ) N o r  are 
recent legislative enactments expanding federal penalties 
for federal offenses applicable to Indian country unless 
Tribes opt in. See 18 U.S.C. 3559(c)(6) (three strikes 
law); 18 U.S.C. 5032 (juveniles under 13 tried as 
adul ts . )  

6. Special federal criminal statutes - Some statutes, for 
example, 18 U.S.C. l165(illegal for non-Indian to enter  
on Indian land for unauthorized hunting and fishing); 18 
U.S.C. 1164 (destruction of reservation boundary);  25 
U.S.C. 171(enter into land transaction without federal 
authority) apply specifically to non-Indians who enter 
Indian country. 

B. State Court Jurisdiction . turns on question of whether state 
has been vested with criminal jurisdiction under federal law, 
such as Pub. L. 280, or other special criminal federal statute, 
and on race of perpetrator and victim. 
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1. General - Absent some act of Congress, states have 
no jurisdiction to prosecute Indians for criminal 
offenses committed within Indian country or to 
prosecute non-Indians for criminal offenses committed 
against Indian victim in Indian country. Washington v. 
Confederated Bands of Yakima Nation, 439 U.S. 463 
(1979); State v. Kuntz, 66 N.W.2d 531 (N.D. 1954); 
State v. Greenwal t, 663 P.2d 1178 (Mont. 1983); Sta te  

455 N.W.2d 600 (S.D. 1990). 

2. Liquor  offenses - one court has held that  because 
Congress gave states and tribes the concurrent  authori ty 
to regulate the introduction of liquor into Indian 
country,  states can exercise criminal jurisdiction over 
criminal " l iquor violations." Fort  Belknan Indian 
Communl tv  v. Mazurek,  43 F.3d 428 (9-th Cir. 1994). 
Tribes have civil authority to regulate liquor sales 
throughout  Indian country, but no criminal jurisdiction 
to prosecute non-Indian violators. See City of Timber 
Lake v. Cheyenne River Sioux Tribe, 10 F.3d 554 (8th 
Cir. 1993). Luke v. Mellette County,  508 N.W.2d 6 
(S.D. 1993). 

3. Non-Indian v. Non-Indian - State courts have 
jurisdiction to prosecute this crime that occurs in Indian 
country or  non-Indian victimless crime. 

4. Pub. L. 280- 18 U.S.C. 1162; as amended, 25 
U.S.C. 1322 et seq.- gave certain states mandatory  
criminal jurisdiction over crimes occuring in Indian 
country and gave other states option to exercise 
ju r i sd ic t ion .  

a. Mandatory  states . California,  Oregon, 
Nebraska(except Winnebagos and Omahas have 
been  retroceded jurisdiction), Minnesota( with 
exception of Red iake),Wisconsisn, and Alaska.  

b. Optional states must comply with Pub. L. 280 
and amend their state constitutions to accept 
jurisdiction. After  enactment of Indian Civil 
Rights Act, 25 U.S.C. 1301 et seq., Tribes must  
affirmatively accept jurisdiction by tribal election. 
See Kennerlv v. District Court.  400 U.S. 423 
(1971). State cannot overrule prior  state court  
precedent if effect is to vest state with jurisdiction 
after  1968 without tribal consent, figg_.]l~gJZl~ 
Sioux Tribe v. State of South Dakota. 900 F.2d 
1164 (8th Cir. 1990). 

c. Tribal courts retain concurrent jurisdiction over 
criminal offenses with state courts. 

5 

I'~,I. 



d. States only obtained authority to enforce 
prohibitory laws i n  Indian country, not regulatory 
laws, such as gaming laws. See Californi~l V. 
Cabazon Band of Indians, 480 U.S. 202(1987); 
Confederated Tribes of Colville Reservation y. 
~Y_asJ~D.gl.9.~ 938 F.2d 146 (9th Cir. 1991)(states 
have no authority t o  impose state regulatory 
traffic laws upon reservation-domiciled Indians). 
States cannot enforce mandatory insurance laws, 

e t  al, upon reservation Indians even in Pub. L. 
280 states. Nor can states impose hunting and 
fishing regulatory laws upon reservation Indians, 

e .  R e t r o c e s s i o n  - Under Pub. L. 280, as amended, 
there is a provision found at 25 U.S.C. 1323 
allowing a state to petition the United States to 
retrocede, or restore, tr ibal criminal or civil 
ju r i sd ic t ion .  

f. Special statutes - Congress has 
enacted special statutes, applicable to only certain 
tribes, vesting state courts with criminal 
jurisdict ion over Indian country. See State v. 
Hook .  476 N.W.2d 565 (N.D. 1991)(North 
Dakota vested with criminal misdemeanor 
jurisdiction over Fort Totten Indian reservation). 

C. Tribal Court Jurisdiction - Tribal Courts have criminal 
jurisdiction over all Indians who commit criminal offenses 
within Indian country. This jurisdiction is concurrent with 
federal courts in non-Pub. L. 280 states and with state courts 
in Pub. L. 280 states. Tribal courts have exclusive criminal 
jurisdiction to prosecute violations of regulatory statutes in 
Pub. L. 280 states. 

1. Oliohant  v. Suouamish Indian Tribe. 435 U.S. 191 
(1978)(Tribal courts have been necessarily divested of 
criminal jurisdiction over non-Indians). Note that  
Ol iphaq t  does not divest tribal court of authority over 
quasi-criminal actions such as protection order 
proceedings or mental commitments. 

2. Indian Civil Rights Act - 25 U.S.C. 1301 et seq.- 
governs the rights of criminal defendants in tribal 
courts .  

a. Santa Clara Pueblo v. Martine-~ 436 U.S. 49 
(1978)(exclusive remedy for violation of Indian 
Civil Rights Act in federal court is writ of habeas 
corpus challenging detention). 

b. Several Tribal Courts have held that  ICRA 
waives immunity of tribal officials for suits in 
tribal court alleging violations of ICRA. 
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c. Federal Tort  Claims remedy available for 
person aggrieved by tribal entity operating under 
638 contract  who violates ICRA. 

d. No right to court-appointed counsel, but r ight 
to counsel of Defendant's choice if he pays. Tribe 
can require counsel to be member of tribal bar. 

e. Punishment under ICRA now limited to one 
year  and $5,000.00 fine for each offense. 25 
U.S.C. 1302 (7). 
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CRIMINAL JURISDICTION IN INDIAN COUNTRY ° 

I. Introduction 

Jurisdiction over criminal offenses is divided among federal, 

state, and tribal governments on the basis of the nature of the 

crime, the location of the crime, and the indian or non-Indian 

status of not only the offender but also the victim. 

Consequently, fundamental to understanding Indian criminal law 

are the terms "Indian" and "Indian country." Once the Indian or 

non-Indian status of the offender and victim is established and 

it is determined whether or not the crime occurred in Indian 

country, the fairly well settled lines between state, federal, 

and tribal criminal jurisdiction can be applied. I 

II. Defining "Indian" 

A. The definition of "Indian" for purposes of criminal law 

There does not exist a definition of "Indian" applicable for all 

purposes. Some federal laws define the term, but such 

definitions are applicable only to the Congressional acts in 

which they appear. Federal criminal jurisdiction statutes do not 

generally define "Indian." F~g~, 18 U.S.C. § 1152 (General Crimes 

Act); 18 U.S.C. § 1153 (Major Crimes Act). 2 The courts, however, 

have developed a two-part test by which to determine Indian 
status. 

O 

" IF]or purposes of federal criminal jurisdiction, an Indian is a 

person who (1)has some Indian blood; and (2) is 'recognized' as 

t 

The views expressed in this paper are not necessarily those of the Office of 
t h e  A t t o r n e y  G e n e r a l  o r  t h e  S t a t e  o f  N o r t h  D a k o t a .  

, This paper does not discuss the unique jurisdictional rules governing 
liquor violations in Indian country. On the subject, see, 18 U.S.C. §§ 1154, 
1156, 1161; Rice v. Rehner, 463 U.S. ~ 713 (198~); Ft. BelknaD Indian Community 

43 F.3d 428 (9th Cir. 1994}; Citv of Timberlake v. Chevpnne River 
~ ,  I0 F.3d 554 (8th Cir. 1994), FdLT/.,..~n~,~, 114 S.Ct. 2741 (1994); 
United States v. Morgan, 614 F.2d 166 (Sth Cir. 1980)~~ " 

2 
A statute prohibiting federal employees from contracting or trading with 

Indians limits "Indian- to, inter alia, a member of a tribe eligible for BIA 
services. 18 U.S.C. § 437(d}. 
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an Indian by a tribe or by the federal government." L k ~  
States v. Lawrence, 51 F.3d 150, 152 (8th Cir. 1995). 
United States v. Bronchea11, 597 F.2d 1260, 1263 (9th Cir.), 

~ ,  444 U.S. 859 (1979); United States v. Dodge, 538 F.2d 
770, 786 (8th Cir. 1976), cert. deni@d, 429 U.S. 1099 (1977); 
United States v. Driver, 755 F.Supp. 885, 888 (D.S.D.), 

other grounds, 945 F.2d 1410 (8th Cir. 1991), cert ~ denied, 502 
U.S. 1109 (1992); St. Cloud v. United States, 702 F.Supp. 1456, 
1460 (D.S.D. 1988. 

i. The Indian blood element. The element of "some Indian 
blood" requires an identifiable Indian ancestry, that is, 

ancestors living in what is now America prior to the arrival of 

Europeans. A particular amount of Indian blood is not required. 
In St. Cloud v. United Staten, 702 F.Supp. at 1460, the court 

found 15/32 of Yankton Sioux blood sufficient to satisfy the 
test. Oglala Sioux Indian blood in the amount of 11/128 is 
sufficient. United States v. Lawrence, 51 F.3d at 152. 

United States v. Dodge, 538 F.2d at 786 (1/4 Indian blood); 
United States v. Driver, 755 F.Supp. at 888 (~/32 sufficient and 
citing a civil case in which 1/8 was ruled adequate). 

2. The Indian recognition element. "In determining whether a 

person is recognized as an Indian, courts have looked to both 
recognition by a tribe or society~of Indians or by the federal 
government." United States v. Dodge, 538 F.2d at 786. In the 

Eighth Circuit, four factors guide the "recognition" analysis. 
United States v. Lawrence, 51 F.3d at 152; United States V, 

~ ,  755 F.Supp. at 888-89; St. Cloud v. United States, 702 
F.Supp at 1461-62. They are: 

a. Tribal enrollment. Tribal enrollment is "the common 
evidentiary means of establishing Indian status." United States 

v. Bronchean, 597 F.2d at 1263. One district court considers 
tribal enrollment "the most important factor." United States y. 

D/~, 755 F.Supp. at 888. And tribal enrollment alone has been 
sufficient proof of Indian status. E~_q~, Azure v. United States, 

248 F.2d 335, 337 (Sth Cir. 1957). It is, however, to be noted 
that a person may still be an Indian for jurisdictional purposes 
without being enrolled with a recognized tribe. United States y, 

~iW~/~, 596 at 1265; United States v. St. Cloud, 702 F.Supp. 
at 1461; Ex Darte Pero, 99 F.2d 28, 31 (7th Cir. 1938), cert. 
~.D~, 306 U.S. 643 (1939). 
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b. Government recognition through receipt of assistance 
reserved for Indians. Assistance that might establish federal 
recognition can include medical services from the Indian Health 
Service, receipt of school books under the Johnson-O'Malley Act, 
and receipt of federal housing assistance. See United States v. 
~I%LT~II~, 51 F.3d at 153; St. Cloud v. United States, 702 F.Supp. 
at 1461-62. 

c. Enjoying the benefits of tribal affiliation. "This 
factor, like the tribal-enrollment and social-recognition 
factors, goes to the question of tribal recognition of Indian 
status." United States v. Lawrence, 51 F.3d at 153. 

Participation in a tribal alcohol treatment and counseling 
program and obtaining employment through a tribally-administered 
employment program satisfy this factor. St. Cloud v. United 
~,~, 702 F.Supp. at 1462. 

d. Social recognition as an Indian. The following facts 
supported a finding of social recognition. "St. Cloud...lives on 
the...Reservation in federally provided housing, is a member of 
the Indian community, and participates in Indian social life. 
St. Cloud identifies himself as an Indian, and is not at all 
integrated into non-Indian society." St. Cloud v. United States, 
702 F.Supp. at 1462. ~ State v. District Court, 851 P.2d 
405, 407 (Mont. 1993) (the defendant was found to be a non-Indian 
even though "he was adopted by an Indian; attended Indian 
schools; practiced the Indian religion; participated in tribal 
customs; married an Indian; and has Indian children," he was, 
however, unenrolled and did not receive federal benefits -as an 

Indian). The following supported a finding of nonTrecognition. 
"[T]he alleged victim was born off the reservation; that except 
for one seven-month period immediately preceding the alleged 
[crime], she had lived her entire life off the reservation; that 
she did not attend pow-wows, Indian dances or other Indian 
cultural events; and that she and her family lived without 
focusing on their Indian heritage." United States v. Lawrence, 

51 F.3d at 154. Sporadic visits to the • reservation do not 
support •a finding of recognition. United States v. Driver, 755 
F.Supp. at 889. ~ 

B. Special Circumstances 

i. Members of terminated tribes. In the 1950s and early 1960s 
Congress terminated some tribes from federal supervision. A 
member of a terminated tribe is not an Indian under federal 
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criminal statutes. United States v. Antelope, 430 U.S. 641, 646 
n.7 (1977) (dicta) ; United States v. Heath, 509 F.2d 16, 19 (gth 
Cir. 1974). There are no terminated tribes in North Dakota, 
although the Turtle Mountain Band of Chippewa was under 
consideration for termination. The issue can be relevant in 
North Dakota if a member of a terminated tribe, while living in 
or visiting North Dakota, is involved in a crime. 

2. Indian adoptions of non-Indians. A non-Indian adopted into 
a tribe or recognized as an Indian by a tribe is not an Indian 
for federal jurisdictional purposes. United States v. Rogers, 45 

U.S. (4 How.) 567, 572-73 (1846). Such person fails the Indian 
blood test. But non-Indian adoptees may be subject to tribal 
criminal jurisdiction. Nofire v. United States, 164 U.S. 657 
(1897). 

III. Defining "Indian Country" 

"Indian country- is defined generally for criminal purposes in 18 

U.S.C. § 1151, to include "(a) all land within the limits of any 
Indian reservation...(b) all dependent Indian communities within 
the borders of the United States...and (c) all Indian allotments, 
the Indian titles to which have not been extinguished...- 

A. Reservations 

There are four reservations in North Dakota, the Fort Berthold 
Indian Reservation, the Standing Rock Sioux Indian Reservation, 
the Turtle Mountain Indian Reservation, and the Devils Lake Sioux 
Indian Reservation (Fort Torten). At one time a small portion of 
the Sisseton-Wapheton Sioux (Lake Traverse) Reservation extended 
into southeastern North Dakota. That reservation was opened to 
settlement by non-Indians under an 1891 Act. It was later 

determined that the 1891 Act disestablished the reservation. 
DeCoteau v. District Court, 420 U.S. 425 (1975). 

The Fort Berthold, Standing Rock, and Devils Lake Reservations 
have also been opened to non-Indian settlement by Congress. Non- 

Indians own most of the land within the Fort Berthold 
Reservation. Mary Jane Schneider, North Dakota Indians: AD 

Introduction 97 (1986). Non-Indians own about 75% of the Devils 
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Lake Reservation and about 50% of the Standing Rock Reservation. 
~. at 92, 102. 

I. Non-Indian land within reservations. A crime committed 
on non-Indian land within a reservation is nonetheless committed 
in Indian country. Seymour v. Superintendent, 368 U.S. 351, 357- 
59 (1962). Similarly, "State highways within the boundaries of a 
reservation are a part of the reservation." Gourneau v. Smith, 
207 N.W.2d 256, 258 (N.D. 1973). 

2~ Disestablished reservations. Many federal defendants 
assert that the federal court is without jurisdiction because the 
reservation has been disestablished or diminished and, therefore, 
the alleged crime was committed outside of Indian country. The 

basis for all such claims is that Congress intended to 
disestablish or diminish reservations when Congress opened 
reservations to non-Indian homesteaders for settlement. Such 
claims have failed in North Dakota except for that made with 
regard to the Sisseton-Wapheton Reservation. DeCoteau V, 
District Court, 420 U.S. 425 (1975). 

In United States v. Lo~q Elk, 565 F.2d 1032, 1035-36 (8th Cir. 

1977), the court ruled that a 1913 Act opening the eastern half 

of the Standing RockReservation for settlement did not diminish 
it. It also noted that United States ex rel. Condon v. Erlckson, 

478 F.2d 684 (Sth Cir. 1973), held, by implication, that a 1908 
Act opening the western half of the reservation did not diminish 
it. ~ ,  565 F.2d at 1035. 

The Court of Appeals has also considered the status of the Fort 
Berthold and Devils Lake Reservations. Recently, a defendant 
challenged the federal + court's jurisdiction over a crime 
committed in New Town. He claimed that the crime did not occur 
in Indian country because the 1910 Act opening the Fort Berthold 
Reservation removed the land from reservation status. United 
States v. Standish, 3 F.3d 1207, 1208 (Sth Cir. 1993). The court 
disagreed, declining to overturn New Town v. United States, 454 
F.2d 121 (Sth Cir. 1972), which concluded that Congress did not 
intend the 1910 Act to diminish the reservation. The 1904 Act 
opening the Devils Lake Reservation to non-Indians has been held 
not to have disestablished it. United States v. Grey Bear, 828 
F.2d 1286, 1291 (Sth Cir. 1987). 

• 3. Expanding reservations? Since statehood, the state and 
federal government have assumed that the bed of Devils Lake is 
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outside of the Devils Lake Reservation. The state has exercised 
jurisdiction over the lake as well as activities on it just as if 

the lake were not Indian country. The Devils Lake Sioux Tribe 
asserts that the 1867 Treaty creating the reservation should be 
interpreted to include the lake within the reservation. Its 

claim is pending before the federal district court. Devils Lake 
Sioux Tribe v. North Dakota. et al., Civ. No. A2-86-87 (D.N.D. 

N.E. Div.). In addition, some present members of the tribal 
council assert tribal title to Camp Grafton, the Army National 
Guard training site located on the north side of the lake. 

4. New reservations? The Little Shell Pembina Chippewa 
Band is seeking the federal government's recognition as an Indian 
tribe. If the petition is successful the new tribe may seek to 
establish a homeland in North Dakota. 

5. De facto reservations. In United States v. Azure, 801 
F.2d 336 (8th Cir. 1986), the court considered a challenge to its 
jurisdiction. Azure claimed that the crime did not occur in 
Indian Country because it took place in his home two miles from 
the Turtle Mountain Reservation. Id. at 338. The house was 
located on land held in trust for the benefit of the tribe. Id. 

"It is well established that the actions of the federal government 
in its treatment of Indian land can create a ~ reservation, 
even though the reservation is not created by a specific treaty, 

statute, or executive order." Id. Some "key factors" in finding 

a de facto reservation are actions of the BIA in expending funds 
and providing social services to the area. Id. at 338-39. The 

court ruled that "it would appear here that the Indian trust land, 

although not within the boundaries of the Turtle Mountain 
Reservation, can be classified as a ~ reservation, at least 
for purposes of federal criminal jurisdiction." Id. at 339. 

Recently, the district court stated that New Town, even if the 

Fort Berthold Reservation were disestablished, would be considered 
within a de facto reservation. United States v. Standish, 
C4-92-22-02, Memorandum and Order 3 (N.W.D.N.D. Oct. 29, 1992), 

aff'd on other grounds, 3 F.3d 1207 (8th Cir. 1993). Thus, the 

concept of a de facto reservation has been recognized in North 
Dakota. 

Authority for the concept, however, is limited and its application 
conflicts with principles of federalism, thus posing a 
constitutional problem. 
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A number of the cases that discuss the de facto reservation idea 
do so as dictum. Minnesota v. Hitchcock, 185 U.S. 373, 389 (1902); 
Mattz v. Arnett, 412 U.S. 481 (1973); United States v. John, 437 
U.S. 634 (1978); Langley v. Ryder, 602 F. Supp. 335, 341 n. 6 

(D.C. La.), a ~  778 F.2d 1092 (5th Cir. 1985). Unique about 
these cases is that if a reservation was not found the tribes in 
question would have been without a homeland. None of these cases 
concerned land which would give the tribe a second or an expanded 
reservation. The court's analysis could have been influenced by 
consideration of a tribe's need for a homeland.__~ 

Fox Tribe v. Licklider, 576 F.2d 145, 149 (8th Cir.), cert. denie~ 
439 U.S. 955 (1978). 

Other courts have examined and applied the concept more 
skeptically. In Pittsburg & Midway Coal Min~na Co. v. Yazzic, 909 

F.2d 1387 (10th Cir.), cert. denied sub nom~ Navago Tax Comm'n v. 
P/ttsburg & Midway Coal Mining Co,, 498 u.S. 1012 (1990), and the 

court reviewed acts that had diminished the size of the Navajo 
Reservation. Id. at 1419, 1422. It then found a number of 
circumstances in the area's subsequent history that pointed to a 
reservation-like status. Id. at 1419-20. Nonetheless, the court 
declined to "'remake ihistory, and declare a ~ reservation 
in face of clear congressional intent to the contrary.,, Id. at 
1420. ..- 

Sokaogon Chippewa Community v. Exxon CorD., 805 F. Supp. 680 (E.D. 

Wis. 1992), ~ 2 F.3d 219 (7th Cir. 1993), states that the 
United States must have "affirmatively intend[ed],, to treat the 

land as a reservation ,and must have 'approved' the treatment of 
the land as a reservation.,, Id. Thus, a tribe cannot itself 
create a de facto reservation. Also, the governmental authority 
establishing a de facto reservation "must be competent.,, Id. at 

698. "Indian Office employees and field agents are not competent 
to establish reservations without approval from a person with 

authority.,, Id. at 698 n.18 The court also stated that "the 
boundaries of such a reservation must be defined precisely by 
writing 'or by long continued and consented to occupation within 
well understood contours.,,, Id. at 698 . . . .  

A difficulty with the de facto reservation concept is that it 
conflicts with state sovereignty. States entered the Union with 
their sovereignty intact. Blatchford v. Native Villaae of Noatak, 

501 U.S. 775, 779 (1991). Finding Indian country to exist outside 
of reservations may conflict with the Tenth Amendment and 
principles of federalism. See United States v. Lopez, 115 S.Ct. 

I15 

9 



1624 (1995); New York v. United States, 505 U.S. 144 (1992); 
Metcalf & Eddy v. Mitchell, 269 U.S. 514, 523 (1926). Only with 

state consent can land be transformed into Indian country and 
thereby deprive the state of its jurisdiction over it. See Paul 
v. United States, 371 U.S. 245, 264-65 (1963); James v. Dravo 
Contracting Co. 302 U.S. 134, 141 (1937); Surplus Trading Co. V, 

~.~_Q~, 281 U.S. 647, 650 (1930); Tubby v. State, 327 So.2d 272, 282 
(Miss• 1976); State v. Shepard, 300 N.W. 905 (Wis. 1941). 

B. Dependent Indian communities 

The second type of Indian country referred to in 18 U.S.C. § 1151 

is "dependent Indian community." Determining whether land 
constitutes a dependent Indian community requires consideration of 
four factors: 

%-..~ 

(i) whether the United States has retained "title to 
the lands which it permits the Indians to occupy,', and 

"authority to enact regulations and protective laws 
respecting this territory". . .(2) "the nature of the 

area in question, the relationship of the inhabitants 

of the area to Indian tribes and to the federal 
government, and the established practice of government 
agencies toward the area". .(3) whether there is "an 
element of cohesiveness, manifested either by 
economic pursuits in the area, common interests, or 
needs of the inhabitants as supplied by that locality" 

• .and (4) "whether such lands have been set apart 
for the use, occupancy and protection of dependent 
Indian peoples" .... 

United States v. South Dakota, 665 F.2d 837, 839 (8th Cir. 1981), 
cert. denied, 459 U.S. 823 (1982). 

None of these factors is determinative. "'The test for 
determining what is a dependent Indian community must be a 

flexible onei not tied to any single technical standard such as 
percentage of Indian occupants.", Id. at 842. For example, the 

fact that a state has asserted jurisdiction over an area does not 
necessarily defeat a finding of a dependent Indian community. Id. 

Each determination is unique. "' [T]he ultimate conclusion as to 
whether an Indian community is Indian country is quite factually 
dependent.,,, Housing Authority of the Seminole Nation v. Harjo, 

i0 
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790 P.2d 1098, Ii01 (Okla. 1990). Indeed, an area that is Indian 
country can later lose that status. Id. at 1104. Below are some 
of the factors considered by courts in their review of this 
question. 

The factors include: tribal control of the housing authority 
which manages the land; housing built with federal money; purpose 
is to provide adequate housing which is unavailable on the 
reservation; land owned in trust by the United States; Indian 

Health Service provides water, sewer, and medical services; BIA 
maintains roads; county has never asserted criminal jurisdiction; 

area's ties to federal government; presence of non-Indians; kind 
of tribal services provided as compared with tribal services 
provided on the reservation; percentage of Indian residents; BIA 
provides school bus service; BIA assists in providing fire 
protection and schools; distance from reservation; Indian churches 
and ceremonial grounds nearby; role of BiA in law enforcement; 
Indian or non-Indian character of surrounding area; need of 
Indians to travel outside of area to obtain BIA and tribal 
services; state provides schools; state provides water, law 
enforcement, and sanitation services; state maintains roads; 

businesses in the area pay state tax and are subject to state and 
county health and building codes; primary purpose of area is 
commercial activity not protection of Indians; land owned by 
tribal housing authority; and land involved in a HUD housing 
program and subject to extensive federal regulations. 

This list was derived from the following cases. After each case 
is a note about the kind of land at issue. United States y, 
Driver, 755 F. Supp. 885 (D.S.D. 1991), aff'd 945 F.2d 1410 (8th 
Cir. 1991), cert. den~ed, 502 U.S. 1109 (1992) ("home located in a 
community called Blackpipe Housing"); United States v. Cook, 922 
F.2d 1026 (2d Cir.), cert. denied sub nom. Tarbell v. Unite~ 
States, 500 U.S. 941 (1991) (6 mile area that is home to the St. 
Regis Tribe); B1atchford v. Sulliv~m, 904 F.2d 542 (10th Cir. 
1990), cert. denied, 498 U.S. 1035 (1991) (Navajo Estates, -a small 
housing subdivision ina rural settlement); Housina Authority of 
the Seminole Nation v. Harjo, 790 P.2d 1098 (Okla. 1990) (a 6~ 
acre tract with four houses); Indian Country_ U.S.A. Inc. v. 

~ ,  829 F.2d 967 (10th Cir. 1987), cert denied, sub nom. 
Oklahoma Tax Comm'n v. Muscogee {Creek) Natiom, 487 U.S. 1218 

(1988) (gaming establishment located on the 100 acre "Mackey 
Site"); United States v. Azure, 801 F.2d 336 (8th Cir. 1986) 

(house and township near the Turtle Mountain Reservation); United 
States v. Mou~, 477 F. Supp. 156 (D.S.D. 1979) (tribal housing 

Ii 
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project in Eagle Butte, S.D.); United States v. South Dakota, 665 
F.2d 837 (Sth Cir. 1981), cert. denied, 459 U.S. 823 (1982) 
(tribal housing project in Sisseton, S.D.); Weddell v. Meierhenry, 
636 F.2d 211 (8th Cir. 1980), cert. denied, 451 U.S. 941 (1981) 
(the town of Wagner, S.D.); Youngbear v. Brewer, 415 F. Supp. 807 

(D. Iowa 1976), aff'd 549 F.2d 74 (8th Cir. 1977) (the "Sac and 
Fox Indian Settlement,,). 

These cases also set forth some general rules to be applied in 
assessing the presence of a dependent Indian community. 

The Eighth Circuit, in finding a housing project to be a dependent 
Indian community, cautioned that it was "not expanding the 
definition of a dependent Indian community to include a particular 

locale merely because a small segment of the population consists 
of Indians receiving various forms of federal assistance.', United 
States v. South Dakota, 665 F.2d at 843. ~,~_~ United States 

Y - ~ ,  442 F.2d 1022, 1024 (10th Cir. 1971) (the mere 
presence of a group Indians in an area "would undoubtedly not 

suffice" to establish a dependent Indian community). This is so 
even if Indians constitute most of the area's population and give 

it a distinctly Indian character. Blatchford v. Sullivan, 904 

F.2d at 549. On the other hand, the fact non-Indians live in the 
area doesnot prohibit it from being a dependent Indian community. 
United States v. Mound, 477 F. Supp. at 160. In deciding Azure, 

which concerned land near the Turtle Mountain Reservation, the 
Court commented on the "element of cohesiveness," but found that 
the township's sparse population made a finding of cohesiveness 
less likely. United States v. Azure, 801 F.2d at 339. It 

nonetheless found the township to be a dependent Indian community. 

Id. The court noted that the United States owns the land, the BIA 
exercises certain criminal jurisdiction over Indians in the 
township, the land is leased only to Indians, the BIA maintains 
the roads, and the federal government recognizes the area as a 
dependent Indian community. Id. at 339. 

i. The Circle of Nations School (Wapheton Indian School). This 

tribally operated, federally funded school for Indian children is 
located in the middle of Wapheton, N.D. In Allery. et ~i. V, 

Hall. et al., Civ. No. 93-280, Mem. Op. (Richland County Dist. 

Ct., Mar. i0, 1994), the court inclined to the view that the 
school is not Indian country for civil purposes. Whether it is 

Indian country for criminal law purposes has not been decided. 
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2. United Tribes Technical College. The college is located in 
Bismarck. The state has jurisdiction over crimes committed at the 
college. State v. His Chase, 531 N.W.2d 271, 272 (N.D. 1995); 
United States v. Goings, 504 F.2d 809, 811-12 (8th Cir. 1974). 

3. Trenton Indian Service Area. Because of the small size of 
the Turtle Mountain Reservation, tribal members were given an 

opportunity to settle elsewhere. A number settled in the Trenton, 
N.D., area. State v. ~ Gohl, 477 N.W.2d 205, 206 (N.D. 1991). The 
area is known as the Trenton Indian Service Area. Whether it or 
any part of it constitutes Indian country has not been decided. 

4. Sisseton-Wapheton Casino. The Sisseton-Wapheton Sioux Tribe 
recently purchased land in Richland County from a non-Indian. It 

plans to operate a casino on the tract. The United States, upon 
the tribe's request, has accepted the land into trust. Its 

Indian country status for criminal, as well as civil jurisdiction 
is unresolved. The county and the tribe are discussing an 
agreement to address law enforcement issues. 

5. Indian housing off the Turtle Mountain Reservation. There is 
a good deal of land located near but outside of the Turtle 
Mountain Reservation. It is owned either by the tribe or the 
federal government and used to provide housing for tribal members. 
Although one of these areas was found to be Indian country in 
United States v. Azure, 801 F.2d 336 (Sth Cir. 1986), it remains 
to be determined whether other areas have that status. See 
Housing Authority of the Seminole Nation v. Har~o, 790 P.2d 1098, 

1104 (Okla. 1990) (the fact that one house built by the tribal 
housing authority is a dependent Indian community does not mean 
that all such houses have the same status). Rolette County 
officials consider some of the housing areas to constitute 
dependent Indian communities. 

C. Indian allotments 

Reservations were originally held in communal ownership by tribes. 

By statute, particularly the General Allotment Act of 1887, 25 

U.S.C. § 331, et seq., Congress allotted to individual tribal 
members small tracts of land. (The technical distinction between 
a trust allotment and a restricted allotment is discussed in 
United States v. Ramsey, 271 U.S. 467, 470 (1925)). Whether a 

tract is an allotment can be determined from the realty records of 
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the Bureau of Indian Affairs' area office in Aberdeen, S.D., and 

possibly from BIA records and tribal records on the reservation. 

D. 

There is a question whether trust land constitutes Indian country 

for purposes of criminal law. Trust land is land held in trust by 

the United States for the benefit of a tribe or individual Indian. 

The Court, in a civil suit, ruled that Indian country is any area 

that has been validly set apart for the use of Indians under the 
superintendence of the United States. Oklahoma Tax Commission v. 

Potawatomi Indian Tribe, 498 U.S. 505, 511 (1991). 

Buzzard v. Oklahoma Tax Commission, 992 F.2d 1073, 1076 (10th Cir. 

1993). This is a broader definition than that in the criminal law 

statute, 18 U.S.C. § 1151. The Court has held that trust land 

meets this expanded definition. Potawatomi Tribe, 498 U.S. at 

511. However, two years later it confined Indian country to the 
three definitions set forth in Section 1151. Oklahoma Tax 

Commission v. Sac & Fox Tribe, 508 U.S. 114, 113 S.Ct. 1985, 1992 
(1993). 

The Eighth Circuit Court of Appeals has ruled that taking land 

into trust is an unconstitutional delegation of authority to the 
executive branch. South Dakota and City of Oacoma v. United 

States Dep't of Interior, 69 F.3d 878, 885 (8th Cir. 1995), 

for reh'g en banc denie~. And as discussed in the section on de 

facto reservations, taking off-reservation land into trust may 

violate principles of federalism. Cohen is probably correct in 

concluding that trust lands "have Indian country status when part 

of a dependent Indian community .... Otherwise, the Indian country 

status of trust lands located outside of reservation boundaries is 
uncertain." Cohen's Handbook of Federal Indian Law 45 (1982 ed.) 

IV. State, Tribal, and Federal Criminal Jurisdiction in Indian 
Country 

A. State Jurisdiction 
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i. In general. '[C]riminal offenses by or against Indians have 
been subject only to federal or tribal laws, except where 
Congress...has expressly provided that State laws shall apply." 
Washington v. Yakima Indian Tribe, 439 U.S. 463, 470-71 (1979). In 
Donnellv v. United States, 228 U.S. 243, 271-72 (1913), the Court 

held that states do not have jurisdiction over crimes committed by 
non-Indians against the person or property of Indians. 

While the state is without jurisdiction over crimes that involve 
Indians as either offender or victim, the state has exclusive 
criminal jurisdiction in Indian country over crimes committed by 
non-Indians against non-Indians. "For Indian country crimes 
involving only. non-Indians, longstanding precedents of this Court 
hold that state courts have exclusive jurisdiction..." 

Rein a, 495 U.S. 676, 681 n.l (1990). This jurisdiction extends to 
victimless crimes committed by non-Indians. State v. Vandermay, 

478 N.W.2d 289, 290 (S.D. 1991) (operating an overweight vehicle); 
State V. Schaeffer, 781 P.2d 264, 266 (Mont. 1989) (violation of 
pawnbroker laws); State v. Thomas, 760 P.2d 96, 98 (Mont. 
1988) (failure to report motor vehicle accident); State v. Burrola, 

669 P.2d 614, 615 (Ariz. Ct. App. 1983) (possession of deadly 
weapon); State v. Warner, 379 P.2d 66 (N.M. 1963) (driving under 
the influence). The state has no other criminal jurisdiction in 
Indian country. Solem v. Bartlett, 465 U.S. 463, 465 n.2 (1984). 

It does not even have jurisdiction over non-Indians who commit 
misdemeanor crimes against Indians. State v. Larson, 455 N.W.2d 

600, 601-02 (S.D. 1990); State v. Flin~, 756 P.2d 324, 325-26 
(Ariz. Ct. App. 1988), cert denied, 109 S.Ct. 3228 (1989); State 
v. Greenwalt, 663 P.2d 1178, 1182-83 (Mont. 1983); State v. Kuntz, 

66 N.W.2d 531, -532 (N.D. 1954) (by implication). This lack of 
state authority over misdemeanor crime can place a strain on the 

justice system because tribes do not have jurisdiction over non- 
Indians, leaving the federal government as the only authority with 
jurisdiction. 

2. The unique feature of the Devils Lake Reservation. In 1944 
the Devils Lake Sioux Tribe requested that Congress formally 
recognize state criminal jurisdiction on the reservation. Two 
years later Congress approved an Act entitled: "An Act to confer 
jurisdiction on the State of North Dakota over offenses committed 
by or against Indians on the Devils Lake Indian Reservation." Act 
of May 31, 1946, ch. 279, 60 Star. 229. The statute has been 
construed to give the state jurisdiction over Indians who commit 
non-major offenses on the reservation. State v. Hoo~, 476 N.W.2d 
565, 571 (N.D. 1991) y ~  State v. Lohnes, 69 N.W.2d 508 (N.D. 
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1955). See also Negonsott v. Samuels, 507 U.S. 99, 113 S.Ct. 1119 
(1993) (ruling that a nearly identical statute gives Kansas 
concurrent jurisdiction to prosecute crimes by or against Indians 
on Kansas reservations); Youngbear v. Brewer, 549 F.2d 74 (8th 
Cir. 1977)(construing a similar statute as giving Iowa only 
misdemeanor jurisdiction). Thus, the Devils Lake Reservation is 

unique. The scope of state criminal jurisdiction on it is much 
different and far more extensive than it is on the other 
reservations. 

B. Tribal Jurisdiction 

i. Jurisdiction over non-Indians and non-member Indians. "By 

submitting to the overriding sovereignty of the United States, 
Indian tribes...necessarily give up their power to try non-Indian 
citizens..." Oliphant v. Su_uuamish Indian Tribe, 435 U.S. 191, 

210 (1978). Recently, Congress gave tribes criminal jurisdiction 
over Indians who are not members of the prosecuting tribe. 25 

U.S.C. § 1301(2). This was in response to Duro v. Reina, 495 U.S. 
at 688, which held that tribal authority is a "power over its 

m~,r~" and that "[i]n the area of criminal enforcement...tribal 
power does not extend beyond internal relations among members." 

Gre_vwater v. Joshua, 846 F.2d 486, 493 (8th Cir. 
1988) (holding that the Devils Lake Sioux Tribe does not have 
criminal jurisdiction over a member of the Turtle Mountain Band of 
Chippewa). 

The Congressional authorization to tribes of jurisdiction over 
non-member Indians presents a constitutional issue in light of 
this statement: tOur cases suggest constitutional limitations even 

on the ability of Congress to subject American citizens to 
criminal proceedings before a tribunal that does not provide 
constitutional protections as a matter of right." Duro v. Reina, 
495 U.S. at 693. 

2. Jurisdiction over Indians. "It is undisputed that Indian 
tribes have the power to enforce their criminal laws against 
tribal members." United States v. Wheel@r, 435 U.S. 313, 322 

(1978). Tribes have exclusive power to try and punish Indians who 
commit misdemeanor crimes against Indians. Id. at 328; United 
States v. AnteloDe, 430 U.S. at 642-43 n.2; United States v, 

J ~ ,  637 F.2d 1224, 1231 (gth Cir. 1980); Iron Crow v. Oglala 
Sioux Tribe, 231 F.2d 89, 96 (Sth Cir. 1956). Tribes also have 

jurisdiction, concurrent with the United States, over Indians who 
commit misdemeanors against non-Indians. United States v. John, 
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587 F.2d 683, 687-88 (5th Cir. 1979). It is uncertain whether 
tribes also have the power, concurrently with the United States, 
to prosecute Indians who commit major crimes. Duro v. ReinR, 495 

U.S. at 680 n.l; QI/~, 435 U.S. at 203 n.14; John, 587 f.2d at 

686 n.6. The question is likely moot since tribes are limited to 
imposing a maximum of one year imprisonment and a fine of $5,000. 
25 U.S.C. ~ 1302(7). 

C. Federal Jurisdiction 

Federal criminal jurisdiction in Indian country rests largely on 

two statutes, the General Crimes Act and the Major Crimes Act. 

18 U.S.C. §§ 1152, 1153. 3 The General Crimes Act states that 
unless otherwise provided by law, 

the general laws of the United States as to the 
punishment of offenses committed in any place within 

the sole and exclusive jurisdiction of the United 
States...shall extend to the Indian Country. 

This section shall not extend to offenses 
committed by one Indian against the person or property 

of another Indian, nor to any Indian committing any 

offense in the Indian country who has been punished by 

the local law of the tribe, or to any case where, by 

treaty stipulations, the exclusive jurisdiction over 

such offenses is or may be secured to the Indian tribes 
respectively. 

18 U.S.C. ~ 1152. The Act extends federal jurisdiction into 
Indian country except for ~ the three named exceptions. The 

statute's mention of "general laws" refers to "those laws Commonly 
known as federal enclave laws, which are criminal statutes enacted 

by Congress...governing [federal] enclaves such as national 

parks." United States V, Cowboy, 694 F.2d 1228, 1234 (10th Cir. 
1982) . 

© 

"3 
Other federal criminal laws dealing with Indians include, and all being in 

Title 18, § 437 (federal employees from trading with Indians); § 1158 
(counterfeiting the Indian Arts and Craft Bd. trademark); § 1159 
(misrepresenting goods as Indian products); § 1163 (theft from tribal 
organizations) ; § 1164 (injury to Indian country boundary and hunting and 
fishing signs); § 1165 (hunting, trapping, and fishing on Indian land). 

© 
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In the event there is a gap in the federal criminal law, then the 
Assimilative Crimes Act, 18 U.S.C. 13, applies. This Act, which 

is a ~general law" within Section 1152, allows state criminal 
laws to supply the missing offense under federal law. 

United Sta~@s, 327 U.S. 711, 719 (1946). The crime is charged as 

a federal offense and tried in federal court but state law defines 

the crime and the sentence. State law cannot be assimilated when 
any federal law punishes the conduct. United States v. Butl@r, 
541 F.2d 730, 734 (8th Cir. 1976). 

The second significant federal statute is the Major Crimes Act. 

It is directed to the crimes of Indians. It states that Indians 

who commit such crimes as murder, manslaughter, kidnapping, rape, 

and arson, are subject to federal jurisdiction. 18 U.S.C. § 1153. 

i. Jurisdiction over non-Indians. The United States does not 

have jurisdiction over a non-Indian when the victim is also non- 

Indian. New York ex rel. Ray v. Martin, 326 U.S. 496, 499-500 

(1946); United States v. Draper, 164 U.S. 240, 247 (1896); United 

States v. McBratney, 104 U.S. 621, 624 (1881). As explained above, 

in this situation the state holds exclusive jurisdiction. Duro v. 

Reina, 495 U.S. at 681 n.l. The only exception occurs when the 

crime is a federal crime wherever it is committed, such as treason 
or assaulting a federal officer. 

When the non-Indian's victim is Indian the state does not have 

jurisdiction, nor does the tribe. Only the federal government, as 

authorized by the General Crimes Act can bring the non-Indian to 
justice. Williams v. United Stat@s, 327 U.S. 711, 714 (1946); 
Donnelly v. United States, 228 U.S. 243, 271-72 (1913). 

2. Jurisdiction over Indians. If the crime committed in Indian 

country by an Indian is a major crime, the Major Crimes Act gives 
the federal government jurisdiction. 18 U.S.C. § 1153. If the 

crime is non-major and the Indian's victim is Indian, the tribe~ 

as discussed above, has exclusive jurisdiction. If the crime is 

non-major and the Indian's victim is non-Indian then the federal 

government has concurrent jurisdiction with the tribe. Section 

1152 makes applicable to Indian country the criminal laws of the 

United States, but the statute contains several exceptions. One 

states that the section does not apply ~to any Indian committing 

any offense in Indian country who has been punished by the local 

law of the tribe..." 18 U.S.C. § 1152. Thus, if the tribe 
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punishes an Indian who commits a crime against a non-Indian § 1152 

would seem to preclude a federal prosecution. At least one court 

has reached this conclusion. United States v. LaPlant, 156 

F.Supp. 660 (D. Mont. 1957). On the other hand, if the tribe 
does not punish the offender, the United States may prosecute. 

3. Summary. The above rules can be summarized in the following 

table, but keep in mind that the Devils Lake Reservation is 
subject to different rules because of the 1946 federal statute: 

CRIMINAL JURISDICTION IN INDIAN COUNTRY 

PERSONS INVOLg-~D JURISDICTION 

Indian against Indian 

- major crime 

- non-major crime 

Indian against Non-Indian 

- major crime 

- non-major crime 

Non- Indian against Non- Indian 

Non- Indian against Indian 

United States (a possibly concurrent 
jurisdiction with the tribe) 

Tribe 

United States ca possibly 
jurisdiction with the tribe) 

concurrent 

Tribe (& United States if tribe has not 
rendered punishment) 

State 

United States 

e:\carvel l \speech. ind 
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n lents  in tavor  o f  r e t0 rm.  I feel 
, ( )xnnel led.  never theless ,  to c o r r e c t  
the  e r ror teo t l s  i n f o r m a t i o n  c o n v e y e d  
a b o u t  Lot t i s iana ' s  r e f o r m  effor ts  in 
tile an t i - chan~e  c o m p a n i o n  art icle  by 
West Pub l i sh ing  Compan.v  staffers 
D o n n a  Be rgsgaa rd  a n d  A n d r e w  
D e s m o n d .  

B e r g s g a a r d  a n d  D e s m o n d  are  very  
fami l ia r  with my ac t i v i t i e s - -bo th  as 
L o u i s i a n a  state law l ibrar ian  a n d  
p r i o r  to Ju ly  as p r e s i d e n t  o f  the  
.Mner ican  Assoc ia t ion  o f  Law Librar-  
ies---in s u p p o r t  o f  Louis iar ta ' s  publ ic  
d o m a i n  c i ta t ion  l o r m a t  a n d  o f  the  
r e f o r m  m o v e m e n t  nat ional ly.  It is  
• . e r r  likely tha t  they have h e a r d  o r  
r ead  b o t h  Lou i s i ana  Chief . lus t ice  
Pascal F. C a l o g e r o ' s  r e m a rks  a n d  
m i n e  o n  tile favorable  d e v e l o p m e n t s  
resultin~t l i 'om Lou i s i ana ' s  a d o p t i o n  
o f  the  c o u r t  ru le  a u t h o r i z i n g  tile for- 
mat .  1 t h e r e i o r e  c o n s i d e r  it disin- 
.~enuous a n d  inte l lectual ly  d i shones t  
o f  g e r g s g a a r d  a n d  D e s m o n d  to write 
on page 63 of  the i r  art icle:  " 'In 1994 
[ac tua l ly  D e c e m b e r  17. 1993].  tile 
Lou i s i ana  S u p r e m e  C o u r t  a d o p t e d  a 
"vendor-net t t ral"  c i ta t ion  f o r m a t  
based  on  d o c k e t  n u m b e r ,  bu t  at tor-  
neys have rece ived  the  new f o r m a t  
p o o r l y  a n d  are  a p p a r e n t l y  n o t  usin~ 
it ."  T h e  a c c o m p a n y i n g  f o o t n o t e  
reads :  " 'Aarons .  "Cite-Fight: T h e  War  
o n  West." Law Office Computing, 
A p r i l / M a y  1995. at  49 ( in terv iew 
with Caro l  Billings, Lou i s i ana  state 
law l ib ra r i an ) . "  H a d  I b e e n  a casual  
r e a d e r  o f  this f o o m o t e .  I w o u l d  have 

;A+Stllltt.'ti I h , t t  Ill(_" S()tlI'C'C ()I tilt" i l l l o r -  

: ma t ion  ai~out tile alle~eci l':tihtre ~,t 
: he Lt)ttisiana lor tnat  was n()llt." tit i l e l  

1 titan vottrs trttlv. 
I immedia te ly  r e m e m b e r e d  that  

the  "'(~ite-Fik, ht'" article was the very 
,,tie that  had  neottired nle t() write a 
let ter  to tile ed i to r  o f  Law O/rice Com- 
puting (which a p p e a r e d  in the June. ,  
Ju ly  issue) to co r rec t  misquo ta t ions  
a n d  mis in te rp re ta t ions  o f  my re- 
nlarks. T h e  only s t a t e m e m  in that  
article that  coulcl have ! ) rompted  the 
c r r o n e o u s  c(mcius ion  by Ber.os~aard 

a n d  Desxnontci is file following: "Bil- 
lings acimits there  have been  pn'ob- 
lems in Louis iana.  but  says file cita- 
t ion system is ca tch in~  on  be lore  its 
use b e c o m e s  m a n d a t o r y  on  Jul.v 1. 
[Actually. it b e c a m e  m a n d a t o r y  on  

Ju ly  1. 1994.] In the first six months .  
a n u m b e r  o f  a t to rneys  were  con-  
fused .... It h a d n ' t  o c c u r r e d  to t h e m  
why we were d o i n g  this." Ch ie f  Jus- 
tice Ca logero .  mlmero t t s  Lott isiana 

i la~a'ers, o r  I would  have b e e n  h a p p y  
. 

to give tile two West a t t thors  a cur- 
i 
~ r en t  u p d a t e  on the growin~ accep-  
: t ance  o f  tile fo rmat  and  on  the re- 

sultin,~ pr ice  decreases  in tile cost  o f  
CD-ROM versions o f  Louis iana  pri- 
tllarv sources  now tllat West has two 

,, compe t i to r s .  
Carol  D. Billings 

Director  
Law Libra ry  o f  Louis iana  

New Or leans .  Louis iana  

T h e  a u t h o r s  r e s p o n d  
West c o m m u n i c a t e s  o f ten  with its 
Louis iana  cus tomers .  S ince  the adop-  
t ion o f  the Louis iana  publ ic  d o m a i n  
ci ta t ion scheme ,  m a n y  a t torneys  and  
j u d g e s  have advised o u r  edi tors  and  
sales a n d  c u s t o m e r  service represen-  
tatives tha t  the  new ci ta t ion  s c h e m e  
is c o n f u s i n g  and  b u r d e n s o m e .  Attor-  
neys a n d  researchers  have desc r ibed  
it to us as "'a pa in ."  Whi le  a t to rneys  
now have n o  cho ice  bu t  to use the  

~:",: ,II;~.ii()II -,'Ilt'llIu i'.l .tl)Dt+li;".II" 

• .liCl~. '.'.(' +":?iIIllIIt' II: t!Iit'~IIi,II-- 

i:;Ist'(I i)II <)Ill" C()IIIIIIIIIIIC;III(HIS 

witia L~,ui.~iana i)r:tctitit)nt'r '~-- 
k.M ".'<il¢.'liICl" ; t l [Ol ' l l t ' v s  ;tl+t" t l 'q l l f f  l i l t '  

ll¢'W t'll; .tti(Hl l<)l'lll;.tt Ill ( ) l l i ( ' t '  ll~,cltl() - 

ranci¼t, cg)ini,)n ietters. :u~(t trial 
C t J t t l t  l l l C l t l O l ' a l l ( i ; . I .  Z t )  l.lS. t. i,uoi 
I3illin,~ss interview in thc i.m+' ()//ice 
( . 'Ob I ID I I ID I  L r nl : t ic le  COLT( )b( Wit tt. '( i wh~tt 

W e ' v e  he;.ll '(i  ( f l t e n .  st)  xx't ~ ,,[;.tll(i b y  

,)tu" s t a t emen t  th.tt " 'a l torncvs mtvc 
received the  new )L~rmat poor ly  and  
are appa ren t iv  not  using" it" +except. 
()1 course ,  when c o m p e l l e d  by law to 
do  so ). 

Ms. Billings repeats  tile fallacy that  
Lott is iana 's  a d o p t i o n  o f  a publ ic  

• d o m a i n  ci tat ion s c h e m e  is 
respons ib le  tor  drivin~ down the cost 
, d  CD-ROM produc t s  in Louisiana.  
Ill reaiitw, tile pr ice  o f  (]D-ROM 
p r o d u c t s  o f  every  kind has dec l ined  
since 1993----not only  in Louis iana.  
bu t  also in the  vast major i ty  o f  states 
tha t  chose  no t  to c rea te  new publ ic  
d o m a i n  c i ta t ion schemes .  T h e  actual 
reasons  for  l o w e r  CD-ROM prices are 
an  inc reased  user  base (dtte to 
g rea t e r  availability o f  CD-ROM driv 
in newer  PCs).  increases  in the  
n u m b e r  o f  CD-ROM titles available. 
a n d  r e d u c e d  p r o d u c t i o n  costs. O n  
the  o t h e r  h a n d .  g o v e r n m e n t -  
m a n d a t e d  ci ta t ions have increased  
the  cost  o f  p r e p a r i n g  brieis in 
Louis iana  because  r e sea rche r s  are 

• now c o m p e l l e d  to learn  a n d  use a 
c o m p l i c a t e d  new system. 

West has i n c o r p o r a t e d  the new 
publ ic  d o m a i n  ci ta t ion f o r m a t  in its 
advance  sheets,  b o u n d  volumes .  
Westlaw. a n d  CD-ROM produc t s ,  a n d  
in so d o i n g  great ly  e x p a n d e d  
awareness  a n d  facil i tated the use o f  
the  new ci ta t ion scheme .  Like many.  
we a r e n ' t  en thus ias t ic  a b o u t  the  new 
ci ta t ion scheme-- - i t  increases  o u r  
costs, too. However .  we rernain 
c o m m i t t e d  to serv ing  the  case law 
research  n e e d s  o f  all o f  o u r  
cus tomers  in wha tever  f o r m a t  they 
are  m o s t  c o m f o r t a b l e  with: pr int .  
on l ine ,  o r  CD-ROM. We are p r o u d  o f  
o u r  m o r e  t h a n  100 years  o f  ( __~__'~ 
c o n t i n u o u s  service to the  bench ,  b a t g : ~  
and people  of  Louisiana. 

D o n n a  M. Bergsgaard  
A n d r e w  R. D e s m o n d  
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Friday March 8 
3:00 p.m. "Perspect ives  on Cour t -Congress  Relations: 

Tile View from the Hill and the Federal  Bench ' 
- - H o t e l  Washington 

5:30 ~.m. 7,eceDtmn at :cle .~uPreme Ct,urt  or the i_ :',irco _~:ate.* 

Saturday, March 9 
8:30 a.m. Business meenn~  and vanel.  "Shall We Dance? 

The Courts,  the Communi ty ,  and  the N e w s  l\ledia'" 
----Courtroom or the U.S. Cour t  of A p p e a l s / o r  me  
Armed  Forces 

Af ternoon Opt ional  activities will be a r r anged  

6:00 p.m. Reception anti d inner  
X, la~ic snow by Chief  ludRe Loren Smith. 
U.S. Cour t  or Federal Claims 
- - H o t e l  Washington 

A l l  m e m b e r s  a r e  w e l c o m e  

To register, or for addi t ional  informat ion,  call (312) 558-6900 x113. 

Vovemoer-December 1995 '. . lume ;9 . . \ umber  5 /udtcmure i~ ~9 



Tribal courts: 
providers of justice and 

protectors of sovereignty 
Tribal courts are now the premier insditutions that struggle to analv~ 

and identify the extent of tribal jurisdiction and sovereignty. 

by Frank Pommersheim 

T 
'ribai cour ts  are the f ront l ine  
inst i tut ions that  m o s t  of ten  
con f ron t  issues of  .American 
I n d i a n  s e l f - d e t e r m i n a t i o n  

a n d  s o v e r e i g n t y .  At the  s a m e  t i m e  
they  a re  c h a r g e d  with p r o v i d i n g  reli- 
ab l e  a n d  e q u i t a b l e  a d j u d i c a t i o n  in 
t he  m a n y  a n d  i n c r e a s i n g l y  d i ve r s e  
m a t t e r s  tha t  c o m e  be fo r e  t h e m .  T h e y  
a lso  c o n s t i t u t e  a kev en t i ty  fo r  ad-  
v a n c i n g  a n d  p r o t e c t i n g  the  r ights  o f  
s e l f - g o v e r n m e n t .  

Tribal  cour ts  are o f  growing signifi- 

F R A N K  P O M M E R S H E I M  is a orofessor of 
law at the University of South Dakota. 

cance  t h r o u g h o u t  Indian country,  es- 
pecially in l ight o f  the S u p r e m e  Cour t  
decis ions in National Farmers Insurance 
Cos. v. Crow Tribe of Indians a and  Iowa 

Mutual Insurance v. LaPlante.: As.Jus- 
tice T h u r g o o d  Marshall wrote in hm,a 
Mutual  "'Tribal courts  play a vital role 
in t r ibal  s e i f - g o v e r n m e n t . . . a n d  the  
Federal  G o v e r n m e n t  has consis tenth '  
e n c o u r a g e d  their  deve lopment .  "':' .-ks a 
result  o f  this con t inued  and  growing 
recogni t ion,  tribal courts  are now the 
p r e m i e r  ins t i tu t ions  tha t  s t ruggle  to 
ana lyze  a n d  i den t i f v  the  e x t e n t  o f  
tribal jur isdict ion and  sovereigns ' .  

Despite these impor tan t  trends, the 
h i s t o r y  a n d  d e v e l o p m e n t  o f  t r iba l  
courts remain  little known outside the 
confines of  the special field of  scholar- 
ship and  practice known as Indian law. 
This  is u n f o r t u n a t e .  T h e  issues con-  
f ront ing  tribal courts  have b road  sig- 
nificance not  only for  what happens  on 
the reservat ion and  in Indian country:  
hut  also for  the mean ing  and  integri  w 

~t tile dominan t  legal system and soci- 
ety as a whole. These  larger themes in- 
d u d e  the history of  Indian-non-indian 
relations and  the deve lopment  mad un- 
ders tanding of  sovere igns '  within the 
national republic,  which is most often 
thought  to contain only n~'o sovereigns. 
but in reality contains three. 

W i t h o u t  i n c r e a s e d  a t t e n t i o n  to 
these matters,  there  will cont inue  to be 
a woeiuilv i n c o m p l e t e  and  d is tor ted  
picture of  history and  legal reality. In 
essence, there  is a need  to ex tend  our  
founda t iona l  webs of  legal beliefs to 
include a s t rand that  is g rounded  in a 

For elaborauon of  the issues identif ied il 
t r o d u c t i o n ,  see P o m m e r s h e i m .  Bg.uo oF 
A_MERICAN |NDIAN L~,W AND CONTEMPOI~RY TRIBAL lIFE. 

Univers iw o f  Ca l i f o rn i a  Press. 1995L 
1. 471 U.$. 845  ~ 19851. 
2. 480 U.S. 9 (1987L  
"3. ld .  a t  14-15. 
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basic i'eco,.,rnttiol~ and  u n d e r s t a n d i n ~  
• ~l ttii):ti .,,t~xt.l'ei,..rntv :uld tribal t't>tll'tS. 
!'ili~ i, tile r a t lon ,uc  l.W this .,xlnoo- 

- i l l t l t  ()11 t l ' l i ) , t [  C I ) U I ' t S .  

hi tills por ted  ()i vapid attd excitint~ 
ch, tn~c,  the ci ta l len~e~ t , tcin~ tl 'ibal 
tOttltS ;.tlC es.,,entiall~ twotold and  in- 
t c r d t ' p e l t d e t ~ t :  T l ' i ba l  co t t r t s  m u s t  
,trivc to r e spond  compe ten t ly  and  cre- 
atively to tct leral  ; l l ld .state pressures  
t.(mtil|L r l roln  the outside.  ;.tlld to cttl- 
t t t ral  va lues  ar id  i m p e r a t i v e s  fl 'Oill 

within. These  themes  al'+2 addressed in 
the svn~posium. 

First. I,_.S. A t to rney  ( , e n e r a i  J a n e t  
Rent> ar t iculates  the el tor ts  e l  the.Jtts- 
t icc D e p a r t m e n t  to d e v e l o p  an  ill- 
creased ul~derstarttiiil~ ot tribal :~over- 
~.i.t,,ntv ~tttd to encourat~e s u p p o r t  o! 
tribal courts.  Professor j t tdith Resnik 

Ihen probes  ti~e re la t ionsh ip  el tribal 
tottl ' t  activities in the con t ex t  or the 

history c~l lt.,dt'ral c<,tlrl i l l l ' ISDl'tldellCe 

;.illd its x'arleti l+t'sl)<m,~t . l'Jc+tit It~ "'~iilt(:r- 
t.ltCt+"" .;lltl It+ lilt" (lllllt" lllMinct t'tHISll- 
t t l t l O I U . t i  l l l t t ' l ' ; t l l V t ' s  t ' x<PKt '< i  l)x , ~ t a l e  ; . t l l ( l  

t l ' ibnl c l ; + l i l l t S  t Jl ' , ( ) V ( ' l ' t ' l ~ I t t V .  

Ada Pete, ,  .\leh<m el the I+..S. l)e- 
p a r t m e n t  el !us t tc t .  a n d  (~hicl Ittd,,,,e 
(ktrev Vicent i  ~t the . t icari i ia A p a c h e  
t r ibe  toctts t)n wh~tt tt ' lbal c()ttrts itle 
Ii()w d()illl$ it) t 'llsttrt, they i 'e lnai l l  cul-  
t t trallv i n f o r m e d  bx. a n d  re lcval t t  to. 
t he  t r a d i t i o l t s  t ha t  have  i t t l r t n t ' e d  

a n d  s u s t a i n e d  them.  D~ttttias Entire-  
soil.  all a t t o r n e v  who Iepl'eSelltS In- 

d ian  tribes, p,'OVldeS a c, mlorehet ts tve  
• ~ttrvev o! what tribal c~)urts arc doilll~ 
ill the i r  decis ional  law. wtlh 0ar t i cu la r  

focus t)n the cil : t l len~es el de l i i l iu~  tile 
scope  a n d  t ' x i s tencc  ~l t r ibal  power  
within tile dictates  q~l tile e x h a u s t i o n  
i'ule, p rocedura l  claims a n d  ind iv idua l  
r ights,  a n d  tile ticx'eh)l~ment el sub-  
stantive tribal law. 

Ch ie f  ]udffe Elbrid,..re t.,,,~cifise i,i 

\ ' t rvemoer-Decemorr 1 9 9 5  

tile Nor thwes t  [n t e r t r i ba [  (itJttl't .~v.+- 
: u q l t  i t l l f i  [ ~ ) e  : ' ~ i v e l ' S .  t.xeCUtlVe d i r ec to r  

,,i the Natioltai  j l ld ian  [u,qlce (.ieltteI. 
! C C O t t l l t  lilt._" i I I S L O I ' V  a l t f l  J l l t l d i l t ~  I ) l ' t ) l ) -  
ictus ot tilt" l l ld ian f r ibal  justice Act ()t 
1 9L.~3. The i.s~tt¢ concludes with article~ 
I~v ( ih ie f  [ud~e .I. Cl i f ford Wallace ot 
the  U.S. t+t~urt ~t Appea ls  fo r  t i le 
Ninth (~ivcuit and Ar izona Ch ie f  Jus- 
t ice ~ t a n l e v  Fe ldmaI l  and  Dav id  
Wither .  which desc r ibe  efforts wHhin 

ti le teder ,  d a n d  s ta te  j ud i c i a r i e s  to ad-  
vance  c o o p e r a t i o i l ,  c o m m u n i c a t i o n .  
a n d  t m d e r s t a n d i n ~  in t h e i r  i n t e r a c -  

t ion  with t r iba l  cour t s .  

A h i s t o r i c  m o m e n t  

.'AI of this. it shou ld  be no ted ,  is takin~ 
piace at an  i m p o r t a n t  historic m o m e n t  
t ilat =leeds to be c o n s i d e r e d  care tu l lv  
,o  as no t  to repea t  a crucial  error of  the 
fast.  At tile t u r n  el the century,  in the 
case o= l . o n e  tt'~df t,. H i t chock .  + the Su- 
1,reme t . o u t t  a n n o u n c e d  the s tar t l in~ 

; d u m e  79. N u m b e r  5 ] u d i c a t u r e  111 
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"' 'ibat courts m a y  a viral rote 

fit tribal se!f-govem, menr .... znd 

the Federal Gove17tment has 

consistently encouraged their 

deveiopmenr." 

 ]ustice Thurgood Marshall  

37q 

doc t r i ne  that  Congress  has "'plenarx" 
power"  to legislate wi thout  l imitat ion 
in Indian  atthirs, even to the poiqt  of  
un i la te ra lh ,  a b r o g a t i n g  treat ies .  His- 
toricalh: the p lenary  power  d o c t r i n e ~  
u n h i n g e d  f r o m  a n y  c o n s t i t u t i o n a l  
m o o r i n g ~ f a c i l i t a t e d  the  g e o g r a p h i -  
cal, polit ical,  and  legal abso rp t i on  o f  
Indian  u ibes  into the federal  republ ic  

:and  e n h a n c e d  the  rea l iza t ion  o f  the  
na t iona l  g o a l  o f  " 'mani fes t  destiny. '"  
This  expansive doc t r ine  has no  textual 
c o n s t i t u t i o n a l  g r o u n d i n g  a n d  o f t en  
serves to incapaci ta te  and  destabil ize 
tribal g o v e r n m e n t s  because  initiatives 
,~f tribal ~rovernance may b e  l imited o," 

• t h w a r t e d  a l to~e t i ae r  by the  l e d e r a l  
. ' .government's exercise  of  this unl im-  
ited power. This is in stark contrast ,  for 
e x a m p l e ,  to the T e n t h  A m e n d m e n t .  
which provides a const i tut ional  bench-  
mark  for issues involving the al location 
of  federal  and  state p o w e r  

T h e  des tab i l i z ing  a n d  cons t i t u t ion -  
ally q u e s t i o n a b l e  d o c t r i n e  o f  p l e n a r y  
p o w e r  o u g h t  no t  to be  e x t e n d e d  in to  
the  j u d i c i a l  r e a l m  by the  S u p r e m e  
C o u r t  o r  C o n g r e s s .  T h e  S u p r e m e  
( : ou r t  in bo th  Nat iona l  Farmers ( 'n ion  

a n d  iowa M u t u a l  a p p e a r s  to be in t en t  
on  avo id ing  the  r epe t i t i on  of" sttch a 
mis take .  T h e s e  r e c e n t  dec i s ions  a re  
m a r k e d  by t he i r  c o n c e r n  fo r  defe r -  
ence .  comity,  a n d  r e spec t  fo r  the  ac- 
t ions o f  t r ibal  cour ts .  In these  deci-  
s ions,  s ince the  C o u r t  i tself  has no t  
s p o k e n  in t e r m s  o f  p l e n a r y  p o w e r  
c o n c e r n s ,  it is all the  m o r e  neces sa ry  

to be aware  of  the po ten t i a l  dangers .  
S u b o r d i n a t i o n  of  t r ibal  cour t s  to a 
kind o f  jud ic ia l  p l eqa ry  power  would  
be  a d r ama t i c ,  it" not  fatal, s tep back-  
ward into  a kind of  jud ic ia l  " 'manifes t  
d e s t i n y . ' "  K n o w l e d g e  a n d  u n d e r -  
s t a n d i n g  r e m a i n  t h e  bes t  h e d g e  
aga ins t  such  an o c c u r r e n c e .  

In a d d i d o n  to this far-reaching and  
legal  m o m e n t ,  t he re  is the  c o m p l e -  
m e n t a r y  t ra jec tory  of  the rapid devel- 
o p m e n t  of  tribal courts. Tribal courts  
have  d e m o n s t r a t e d  an  e x c e p t i o n a l  
capacit l"  fo r  g rowth  i,t c o m p e t e n c e  
and  sopitistication in the last qua r t e r  
century .  T h e y  are cu , ' r en t lv  hea r in~  
more  cases of  ,zreater cotnplexit}" and  
impac t  than ever before..-ks part  of  this 
p rocess  o f  s ignif icant  change ,  tribal 
courts  are  crat t ing zt unique  jur i spru-  
dence  of" vision and  cultural  integrit3: 
In o t h e r  words, t r i ba l  cour ts  are  re- 
s p o n d i n g  compe ten t l y  and  creativeh" 
to federal  oversight pressures and  cul -  
tural values in o rde r  to synthesize the 
best o f  bo th  traditions. 

Despi te  the  weight  o f  h is tory "and 
the a t t endan t  iettal complexi ty  that  o f  
ten s u r r o u n d s  tribal courts ,  the re  is 
also a m o r e  basic and  pro loundly  hu- 
m a n  c o n c e r n .  As n o t e d  by Vine  
Delor ia  Jr.. a leading  Sioux intellec- 
tual.  the  key to a m o r e  ben ign  and  
mora l ly  c o h e r e n t  era  is based in the 
core values of  respect  and  digniw: 

The lesson which seems so hard to learn is 
that of dignity and respect. Some of the 
voices.. .mav appear  to he complainin~ 

about the loss of land. the loss of a way .r 
life. or the continuin~ propensity of the 
white race to change the terms ot ~hc 
debate to tavor himselL But deep down 
these are cries about dignity, complaints 
about the lack of respect. "'It is not ,leces- 
sarv" Sitdng Bull said. "'that eagles should 
be crows. "'~ 

A basic unit}." o f  i m p o r t a n t  p t t r p o I ~  
domina tes  the daily workings o f  t r i R ~  
courts .  It is this unit~, and  c o m m i t m e n t  
tha t  d e m o n s t r a t e s  bo th  the  tenaci ty  
a n d  the  h o p e  t h a t  u n d e r p i n s  the  
s t ruggle  to flourish. All o f  this takes 
p l a c e  in sma l l  t r iba l  c o t t r t h o u s e s  
throt t~hout  Indian country,  as reserva- 
tion inhabi tants  intenlct  with the l.tw 
i l l  a f t  O l ]~ 'O i l ]~  effort  to c o n s l r l l C l  ;11'1 

endur ing  future.  
The  Supreme  Cour t  decisions in .\~l- 

t ional Farmer~ Union and  Iowa Mutt tal  

Insurance reaffirm the federal policy of 
encourag ing  tribal sellZdetermination 
and  self-government.  Tribal courts are 
proper ly  seen 'as xhtai inst i tut ions for 
implemen t ing  this impor t an t  national 
po l io :  As a result, they are the very xhs- 
ible explorers  chartin.~ much  of  the fu- 
ture  of  tribal se l f -de te rmina t ion . . -ks  
par t  of  this mission, they need  greater  
unders tanding ,  growing suppor t ,  and  
con t inued  recogni t ion as the endur ing  
forums  tor r ender ing  just ice  and  fair 
play th roughou t  Indian country.  "'"" 

5. Delor im quoted in Nabokov. y d . .  NATIVE 
A~tE~aC:~_,~ Testtxtox'v xx~ii ; Vikin¢.  i 991 I.  
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A federal commitment 
to tribal justice systems 
Litl gation practice and a series oj pro)ects Of the :S. Department oJJustice support 

/he]ederal government "s lon sta nding polic)' oj self-determin ation lbr India n t qbes. 

by Janet Reno 

T 
'he earliest p ronouncemen t s  
of  the U.S. S up rem e  Cour t  
r ecogn ized  the sovere ignty  
o f  A m e r i c a n  Ind i an  tr ibal  

governments  and  characterized them 
as " ' domes t i c  d e p e n d e n t  n a t i o n s . "  
Chief  Justice J o h n  Marshall described 
the Indian tribe as "'a distinct political 
society separa ted  from others,  capable 
of  manag ing  its own at'fairs and  gov- 
e r n m e n t  itself .... "'~ A year later Mar- 
droll e laborated that " 'Indian nations 
had always been considered as distinct. 
i ndependen t ,  political commtmi t i e s .  
retaining their  original natural  rights. 
as the t m d i s p u t e d  possessors of  the 
soil. f rom t ime immemor ia l  .... "": To- 
<lay. tribal governments  retain inher- 
ent author i ty  to govern their  affairs. 
unless Congress has divested them of  
this authority. 

Indian tribal sovereignty is subject  
to the p l ena ry  power  of  Congress  to 
regula te  Ind ian  affairs. This  excep-  
t ional power  is guided by the federal  

I. C h e r o k e e  Nat ion  v. Georg ia .  311 I_'.S. t$ Pel. I 
1 . 1 6 1 1 8 3 1 ) .  

2. Worces t e r  v. Georg ia ,  31 U.S. ( 6 Pet. I 515. .559 
t 18321. 

'.',..~'e m e m o r a n d u m  lor  the  heads  o f  executive 
d e p a r t m e n t s  a n d  agenc ies  o n  the  sub jec t  o f  gov- 
e r n m e n t - t o - g o v e r n m e n t  r e l a t i o n s  wi th  Na t ive  
:kmerican t r ibal  gove rnmen t s .  PUBUC P.q~m o r  "rile 
I'[4F-~ID[."¢T$ or THE UNITED STATF.5. t+X'ILLL4.%I J. CLI.%"I'ON. 
!994. Book I at  ~00-803. For  previous policy state- 
:ucnts  see " T h e  F o r g o t t e n  . ~ n e r i c a n . "  .Message 

, . . ,overr in lent 's  t rus t  r e s p o n s i b i l i t y  to  

I nd i an  t r ibes  to  p r o t e c t  t h e m  ;.llid 
thei r  proper tv .  

Tribal authori ty for se l l ;government  
includes the power to adminis ter  jus- 
tice. Indeed.  tribal justice systems are 
essential pieces of  the mosaic of  tribal 
self-governance. The  U.S. Depa r tmen t  
of  Jus t ice  is firmly c o m m i t t e d  to in- 
creasing self--determination tbr  Ameri-  
can  I n d i a n  t r iba l  g o v e r n m e n t s  by 
strengthening: tribal iustice systems. 

In April 1994. President Bill (; l inton 
re in to rced  the Iongs tand in~  federa l  
policy suppor t ing  a substantial de~ree 
o f  s e l f - d e t e r m i n a t i o n  for  I n d i a n  
tribes.: Federal agencies were directed 
to deal with Indian tribes on a govern- 
,nent- to-government  basis when tribal 
governmenta l  or  treaty rights are at is- 
sue. Subsequently.  in J u n e  1995. the 
Depa r tmen t  of  Justice issued its policy 
on Ind i an  sovere ign ty  a n d  g o v e r n -  
ment - to-government  relations with In- 
dian tribes. Under  this policy: 

f rom Pres iden t  Lvndon  B..Iohns, on .  March  6. 1961'1. 
H.R. Doc. ~0-272: " 'The  A m e r i c a n  Ind ians" . .Xles -  
~a le  f r o m  P r e s i d e n t  R i c h a r d  M. N i x o n . . l u l y  8. 
1970. H.R.  Doc.  91-363:  " S t a t e m e n t  o n  h l d i a n  
Policy. '"  January, '  24. 1983. PUBLIC P.,PVRS o r  Tilt. 
PRESIDE.'~'TS o r  THE L:NITED STATES,. RONAI.D RKAGAN. 
1984 Book 1 at  90-100: " 'Governrnent- to-4 . ;overn-  
inent  Re la t ionsh ip  ol the  Uni t ed  Stales with Ind ian  
T r i b a l  G o v e r n m e n t s " .  S t a t e m e n t  by P r e s i d e n t  
t.;eorQ:e B u s h . . J u n e  21. 1991. 137 C o n g .  Rec. S. 
• -.'kq 8-O I. 
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The D e p a r t m e n t  is con l rn i t ted  t o  stu'en,..,tii- 
en ing  and assistinl.~ Ind ian  i r iba l  .,,zllvern- 
inell lS in t he i r  d e v e l o p m e n l  and  to pro-  
i n o t i n ~ "  I n d i a n  s e l t ~ o v e r n a n c e .  C o n s i s t e n t  

with federal law and Departmental respon- 
,ibilities. the Department will consuh with 
uibal governments concerniq~ law en- 
forcement priorities iq Indian country. 
support duly recognized tribal govern- 
,nents. defend the lawful exercise of tribal 
governmental powers in coordination with 
the Department of the Interior and other 
federal agencies, ireestimate .,..,t~verninellt 
c o r r u p t i o n  w h e n  n e c e s s a r y .  ;.tlld s u t J p o l ' t  

:uid assist Indian tribes in rite cit'vehllmlent 
,,f Iheir  law e n l o r c e n l e n l  svstcIns, i r i t )a l  
~olirts. and t rad i t i ona i  iustice P, vslelilS. 

S i i n l e  o [  t h e  I n o s t  i n l p o r l . ' l n l  ( ' tHI- 

l r ibutions the Depar t lnen l  of .Just ice 
can make to tribal self-governance a,'e 
to s u p p o r t  the  d e v e l o p i n e n t  a n d  
s t r eng then ing  of  viable tribal jus t ice  
systems, and  to defend  the exercise of  
tribal se l f -government  powers th rough  
tribal just ice systems. 

JANET RENO is attorney general of the 
United States. 

T r i b a l  j u s t i c e  s y s t e m s  

Central  to tribal sovere ignty  is the ca- 
pacit.v for  s e l f - g o v e r n a n c e  t h r o u g h  
tr ibal  j u s t i c e  m e c h a n i s m s .  As Con-  
gress has found ,  tribal jus t ice  systems 
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, f i e  " ' i l l l D t ) r t ; I n t  t < ) l ' t l l n S  l l ) r  t ' l lS,  t l i l i l ' . ,  r 

l u b t i c  h e a i t i l  i t i l d  s i t f e t v  : tnci t i~c ,) ,- 

: i t i c a i  i n t e i z r i t v  <~f t r i b a l  ~ + ) x e r l i -  

inents . '"  T h e y  ;ire " ' lhe ;.tppropri;.itc 
f o r u m s  for  the  a d i u d i c a t i o n  of oils- 
pu le s  a f l e c t i n ~  p e r s o n a l  a n d  p r o p -  
e r t v  r i R h t s . "  ; t n d  t h e y  a r e  ' t * s s e n t i a l  

to the  m a i n t e n a n c e  o f  the  c u l t u r e  
and  ident i rv  of  Ind ian  u ' ibes. .  "': 

While the federal  governrnen t  has ,t 
s ign i f ican t  respons ib i l i ty  fo," law e,t- 
f o r c e m e n t  in m u c h  o f  Indian  conntrv." 
tribal jus t ice  systems are u l t imatek '  the 
m o s t  a p p r o p r i a t e  inst i tu-  
t ions  fo r  m a i n t a i n i n g  or- 
de r . in  tribal communi t i e s .  
They  are  local institutions. 
closest  to the p e o p l e  the,," 
se rve .  Wi th  a d e q u a t e  re- 
sources  and  training,  they 
are mos t  capab le  of  c r ime 
p r e v e n t i o n  a n d  p e a c e  
keepin.m Fulfilling the fed- 
oral g o v e r n m e n t ' s  trust  re- 
sponsibili t .v to I nd i an  na- 
t i o n s  m e a n s  n o t  o n l y  
a d e q u a t e  f e d e r a l  law en-  
f o r c e m e n t  in Ind ian  coun-  
try., bu t  e n h a n c e m e n t  of  tribal just ice  
svstems as wel l .  

Tr iba l  cou r t s  a re  essent ia l  m e c h a -  
nisms for  r e s o M n g  civil d isputes  t h a t  
arise o n  the  reserva t ion  or  o therwise  
affect  the  interests  o f  the  t r i b e  or  its 
m e m b e r s .  In the  absence  o f  a con t r a ry  
t r ea ty  o r  s t a t u t o r y  p r o v i s i o n ,  t r ibal  
courts  a re  p r e s u m e d  to have.iurisdic- 
tion over  such civil l i t igation, includ- 
ing  a c t i o n s  i nvo lv ing  n o n - I n d i a n s . '  
T h e  integri ty o f  and  respect  for  tribal 
cour ts  a re  critical for  e n c o u r a g i n g  eco- 
n o m i c  d e v e l o p m e n t  a n d  i n v e s t m e n t  
on  the  r e s e r v a t i o n s  by I n d i a n s  a n d  
non- Ind ians  alike. 

Tribal  cour ts  a re  also i m p o r t a n t  ve- 
h i c l e s  fo r  h e l p i n g  to reso lve  famik" 
p rob lems .  T h e y  can br ing  families to- 
g e t h e r  and  ho ld  paren ts  a n d  chi ldren  
accoun tab l e  to themselves,  each  other.  
a n d  t h e  c o m m u n i t y .  T h e  S u p r e m e  
Cour t  a n d  Congress  have d e t e r m i n e d  
tha t  in m a n y  ins tances  t r ibal  cour t s  
mus t  have exclusive jur i sd ic t ion  to re- 
solve d isputes  c o n c e r n i n g  the  status o f  
Ind ian  families. ~ 

Tribal  cour ts  ar t iculate tribal values. 
They  can  act  to preserve  tribal cul ture  
and  customs.  Tribal  values are  a f f i rmed 
not  only  in decisions abou t  such issues 

..- , ' h i i d l ' t ' l : .  t '~qlt i ' : l t ' t  d iS l ) l l l c> . . : : , t l  -<' l l- 

l i t ' l i l T ,  i : . l l l  :its,, I l l  l i l t "  ; ) y i t l l ' ~  IY'+ 

. . h M t  t i l t "  U c t i s i u n s  : f i t '  I l l ; . I t l t ' .  L : : t '  t ' , ; t t  

' {!SOLILL*S ;.ire res<lix'ed. ;tll(i t i w  Ill.'tllllCr 

i:t witich justice is done.  

T r i b a l  j u s t i c e  s u p p o r t  

in .Xlav 19q4. the Dcparunen t s  ~,i !us- 
lice and  In t e r io r  sn<msorcci thc N;t- 
a iimal Amer ican  htdian Listenin~ t :, m- 
i~'rence in Mbuqt te rque .  New .klexico. 
The  event  b rought  to~ether  . \mer ican  
In{iian l eaders  with fcder:fl  cab ine t  

Tribal justice systems are 
ultimately the most appropriate 

institutions for maintaining 
order in tribal communities. 

and sub-cabinet  officials to give the lat- 
ter  an opportunit3." to do  s o m e t h i n ~  
thev rarely have d o n e  with tribal lead- 
e r s - l i s t e n .  T h e  Jus t ice  D e p a r t m e n t  
heard  many  tribal leaders describe the 
difficult ies o f  the i r  tribal jus t ice  sys- 
tems due  to lack o f  t r a d i n g ,  training. 
recogni t ion and  e n f o r c e m e n t  of  tribal 
cour t  orders ,  and  lack of  jurisdict ion 
- v e r  impor t an t  cr iminal  issues arisin~ 
in Indian corinth.. At,,ain and  attain the 
point  was made  that  suppor t  t0r tribal 
j t t s t icesys tems is essential to the real- 
ization of  t rue self :governance tor  In- 
dian tribes. 

In response  the Just ice D e p a r t m e n t  
established the Office of  Tribal .Justice 
to coord ina te  the d e p a r t m e n t ' s  policy 
toward Indian tribes, both  within the 
d e p a r t m e n t  a n d  with o t h e r  gove rn -  
m e n t  agencies.  T h e  d e p a r t m e n t  also 
in i t ia ted  a Tr iba l  Cou r t s  P ro jec t  to 
help tribal gove rnmen t s  develop and  

: ' l ' P , : ' l l l t ' l l  : : : t " . ! "  -+ - i f ' I l l S  q~'. ; : l : ' l l l ' t ' .  

: :c" ' , ) ! , ; I t ' l I  - t ' : " N >  i ,J ! : ; t ' l t ' ; l ~ t  • : . :cP.- 

: ; t l  l ) l l i ) i i <  .~ ' . . ; l l ' t ' l l t ' ~ ,<  ; l l ) ( l l l [  l ; ' l i ) ; l l  I l l?.-  

: : 'C  5x"ql'lll~. i l  i l i i l ; : l l C f i  l i w  ~, l l i l ) l P q L l l  I 1 

,i arlicic~ ,,n uli)zti it~,iict. -v-it.ms z,t 
ills is,;llt + cq  //It;'Jt', 'llll~7' ;iS I ) ; l l ' I  ~)1 i l S t '  ~' 

:,Jrt t,, i n c r e a s e  visibi l i ty ,,t I , i imi 
, ,tz,'ts ,ts c.,stqlti.'ti !)a,'ticip:l,us iu tim 
~ : : t t i o m v i d c  a ( h l l i n i s l r , i t i + m  , q i u s u c e .  

?he p,~!it.ct CllCtHIra~gcs l i l t '  c r c a m m  
, , l i n n < i x , t t i v v  I I ' : t i i l ing  a n t i  t c c i l l t i c a i  ;i.s- 

- i q a n c e  1,,, tribal iuslicc l)crs~ulnci. 
and it works with federal and state iucii- 

c i a r i c s  a l l d  b a r  a s s o c i a -  

t i o n s  to i ,nprove di;tloTuc 
and  . ju r i sd ic t iona l  p,.<m. 
l em so lv in g  with t r iba l  
c<mrts. Due re~ard is ,..,ive,a 
to mtc i i t ional  svstents ~t  
j u s t i c e  .,ts well  ;is t h o s e  
haseci mt Western ntodels. 
The  d e ~ a r m t e n t ' s  oxt'r;.li] 

::~;tl is to help n'iiml iusticc 
- V S l e l l l S  i l l ) e l ' t i l e  ;.iS p a r t -  

nets with slate and fede,al  
judicia, ' ies in the atlmi,'fis- 
tration <ffjt,stice. 

In S e p t e m b e r .  the de- 
pa r tmen t  designated 4.5 tribal govern- 
ments  nat ionwide as Tribal Court-Dq 
Par tnership  Projects. The  pr imary  c 
tef lon  lo t  desi.~nation was a d e m o n -  
strated c o m m i t m e n t  by the tribal ~ov- 
e m i n e n t  to s u p p o r t  and  s t r eng then  
the  t r iba l  j u s t i c e  sys t em.  T h e  
d e p a r t m e n t ' s  Roal is t o . s t r e n g t h e n  
tribai.iustice svstems, particula,'lv their 
.ibilities t~ deal  with tinnily violence 
and . i uve r f i i e  issues. Desi tmation as .1 
P a r m e r s h i p  Project does not invok'e .t 
a r a n t  o f  money .  T h e  Tr ibal  ( :our t s  
Project will work with the desi~'nated 
P a r t n e r s h i p  Proiec ts  to assess t l teir  
cour t  sxstems and  will create technical 
assistance and  training opportuni t ies .  
primarily th rough  the local otfices of  
U.S. a t t o r n e y s .  T h e  T r ib a l  C o u r t s  
Project will also work with the state and 
federal  judic iar ies  to gain their  assis- 
tance t0r the Par tnership  P,'oiects. The  
c o m m i t m e n t  of  these 45 tribal govern- 

4. Indian Tribal Justice Act. 25 USC 3601. 
5. The Indian Slaior (;rimes Act. 18 U.S.C 

~1153. created federal iurisdiction over serious 
fe lonies commit ted by Indians. The General  
Crimes Act. 18 U.S.C. §115~. created federal juris- 
diction over crimes between Indians and non-Indi- 
ans. 

6. National Farmers Union ins. Cos. t'. Crow 
Tribe. 471 L'.S. 845 ( 19851: I m ~  Mutual Insurance 
t i.. v. LaPlante. 4~0 U.S. 9 t 1987L 

7. Fisher v. District t:ourt. 424 U.S. 382 ,'1971i1: 
Mississippi Choctaw v. Holvfield. 490 U.S. 30 

1989): Indian Child Welfare Act. 25 U.S.C. ~191;I 
et seq. 

.~. The Department of Justice solicited 
from each ot  the authors because ol h is  or 
penise. Each article expresses the opinion oi the 
author and does not necessarily reflect the xiews or 
policies of the Department of  lusdce. 
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ments to imDrovin~ their justice sx~- 
:cms will bc t n k e n  i n t o  c ~ m s i d e r a t i o l l  

w i l e l l  t i l e  f l e O i . l l t l l l e n l  n l a k e s  l l l o n e l a l v  

~l ' , ' l l l tS i n  i U t t l r e  veal-S. 

Fede ra l  l aw  p r o s e c u t i o n s  

One of the .Justice Department 's  top 
priorities is to improve law enforce- 
ment in Indian country, ht coopera- 
tion with in te res t ed  tribal govern-  
meats,  it has taken the initiative in 
tacilitating the convening  of  federal 
cour t  on or  near  reservat ions.  The 
goal is to increaseavailable resources 
for the prosecut ion of  misdemeanor  
crime commit ted  by non-Indians  on 
the r e se rva t i on ,  over  which  tribal 
courts do not have jurisdiction. 'J 

In most states."' federal courts have 
jurisdiction over certain felonies com- 
mitted by Indians in Indian countrv. 
They also have jurisdiction over other  
crimes commit ted  in Indian country  
by non-Indians against lndians or by 
Indians against non-Indians.  ;j Thus. 
while tribal courts retain jurisdiction 
over misdemeanors commit ted by In- 
dians, they do not  have jur isdict ion 
over the same crimes commi t t ed  by 
non- lndians .  However. both  federal 
and state law en fo rcemen t  and pros- 
ecutors tend to focus their energies on 
more serious crimes and often lack the 
resources to arrest and prosecute mis- 
demeanor  offenses commit ted bv non- 
Indians in Indian country. Since fed- 
eral courts are often located far from 
Indian reservations,  active prosecu- 
tion of  non-felony domestic xiolence. 
child abuse, weapons offenses, vehicle 
xiolations, substance abuse, and theft 
is limited. 

.-ks a result, m i sdemeano r  cr ime by 
non- Ind ians  against  Ind ians  is per- 
ceived as being commi t t ed  with im- 
puni ty,  r-' This  d i s c o u r a g e s  vict ims 
f rom r e p o r t i n g  c r imes  a n d  pol ice  
from making  arrests, and it encour-  
ages the s p r e a d  o f  c r ime  because  

9. Oliphant  v. Svquamish Tribe. 435 U.S. 191 
( 1978L 

10. State couru  exercise criminal jur isdict ion in 
those states  ~overned  bv Public  Law 280. see 
Goldber~. Public Law 280: 7"he Limits of  State/umdic.  
lion over Reservation Lands. 22 UCL-X L. Rzv. 535 
t 1975): or by special acu of Congress conferring 

jur i sd ic t ion  on the state, see. e.g. Negonsott  v. 
Samuels. 113 S.Ct. 1119 (1993) (discussing 18 
U.S.C. 3243. which coniersjurisdiction on the state 
of Kansasj. v5 U.S.C. 232 (conferring jurisdiction 
on New Yorkl. 

1 I. State courts have jurisdict ion over crimes 

The Indian tribe is "a distinct political 
society separated from others, capable of 
managing its own affairs and government 
itself...."  Chief Justice John Marshall 

prosecut ion is unlikelv. 
One partial solution is the conven- 

ing of  federal court, using a magistrate 
judge,  on o=" near reserx~tions where 
federal courts already have jurisdiction 
but are not fully exercising it because 
of inconvenience due to distance, lack 
of resources, or other  reasons. This in- 
vok,es no expansion of federal jurisdic- 
tion. L:~ It is merely mo~ang the federal 
f o r u m  c loser  to I n d i a n  c o u n t r y .  
thereby focusing a t tent ion on previ- 
ously unredressed misdemeanors. 

Under  this initiative, a U.S. magis- 
trate judge is now heating federal mis- 
d e m e a n o r  cases several  davs each  

committed by non-Indians a~ainst non-lndians in hi- 
dian country. United States v. McBramey. IO4 U.S. 
621 (1882). 

12. This is based on extensive conversations ~ith 
tribal leaders at the National American Indian Lis- 
t en ing  Confe rence  in A l b u q u e r q u e  and at the 
Northwest Indian Nations Conference in Salt Lake 
Chv in June  1995. and with many U.S. attornevs 
whose districts encompass Indian country. 

13. The ma~qstrate iudlZe's jur isdict ion is l imited 
by the requirement o f  the defendant 's consent. See 
18 U.S.C. 3401(aJ and Ibl .  

month  on the Warm Springs Reserx-a- 
tion in Oregon.  The District of  Oregon  
provides a part-time magistrate judge.  
the U.S. a t torney prosides a prosecu- 
tor. a n d  the  Warm Spr ings  Tr ibal  
Council allows the federal court  to use 
the tribal cour t room.  The immediate 
availability of  the federal court  will al- 
low tribal police to increase d rug  en- 
forcement  and to work with the Immi- 
gration and Naturalization Sersace to 
arrest illegal aliens on the reservation 
engaged in criminal actixities. 

This project is not  only a means for 
improved law and order  on the reser- 
vation, but it is also an innovative ve- 
hicle for c h a n n e l i n g  technical  assis- 
tance and training to tribal courts. In 
return for the use of  the tribal court- 
room, the Oregon  federal cour t  clerk 
will provide training and technical as- 
sistance to the tribal cour t  clerk in ar- 
eas such as case m a n a g e m e n t  and  au- 
t o m a t e d  r e c o r d  keep ing .  The  U.S. 
attornev's office will pro~4de training, 
technical assistance, and oversight to 
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( i ( ~ , l l V t ' l l l l l g  l c ( i e r a i  c ( ) t l l ' t  ( ) i t  t i l t ,  

\V,trm .'~p,inzs Rcservat ion is i n t ended  
b )  s e l l f i  ,1 lllL'sS~.lge t o  n o n - h l d i a n s  that  
they  ( : t n n , ,  i~ )~e l -  e l ) r e m i t  p e t l  v 
c r imes  in lndia,t  c o u n t r y  with intpu- 
nitv. It is also des igned  to serve as a 
model  Ji)r federal-tribal cour t  coopera -  
t ion.  It wiil p rov ide  invah tab le  da ta  
a b o u t  c r i m e  <,ver wh ich  the  t r iba l  
cour ts  have tl~ cr iminal  jur isdic t ion.  

C i v i l  l i t i g a t i o n  s u p p o r t  

T h e  Jus t i ce  D e p a r t m e n t ' s  
l i t i g a t i o u  p r a c t i c e  s u p -  
por t s  the  a p p r o p r i a t e  ex- 
erc ise  o f  tr ibal  cot t r t  civil 
j u r i s d i c t i o n .  T h e  p r i n -  
c i p l e s  e n c o m p a s s e d  tin- 
•tier the  ~ene ra l  legal doc-  
t r i n e  t~l " ' c x h a u s t i o n  o f  
tr ibal  ,-emecties'" is o f  par-  
t ictt lar s igni f icance .  

T h e  f i rm federa l  policy 
s n p p t ) r t i n ~  t r i ba l  self-  
g o v e r n m e n t  a n d  t r i ba l  
cour t s  is the basis for  the 
S u p r e m e  Cour t ' s  holdings  
t ' equ i r in~  the f ede ra l  cou r t s  to giv e 
tr ibal  cou r t s  the  first o p p o r t u n i t y  to 
d e t e r m i n e  the scope of  their  civiljttris- 
dict ion.  If  a cha l lenge  to tribal cour t  
jur i sd ic t ion  is eventually heard  by fed- 
eral court.,  the lat ter  t h rum will greatly 
benef i t  f rom the exper t ise  of  the tribal 
cour t  and  its d e v e l o p m e n t  o f  a coln- 
plete titctual and  le,..ml record.  T h a t  ap- 
p r o a c h  a lso  e n c o u r a g e s  t he  t r iba l  
conr ts  to exnlain the precise basis tor  
accepting.l t tr isdiction.:  

T h e  Just ice  D e p a r t m e n t  f irmly sup- 
por ts  a p p r o p r i a t e  use o f  tribal admin-  
istrative and  judic ia l  f o rum s  in accor- 
d a n c e  wi th  f e d e r a l  s t a t u t e s  a n d  
S u p r e m e  C o u r t  rules.  Thus .  the  de- 
p a r t m e n t  has  u r g e d  in a s e r i e s  o f  
amicus  br iefs  app l i ca t ion  o f  exhaus -  
t ion a n d  r ipeness  pr inciples  to a vari- 
ety o f  situations. For instance,  the de- 
p a r t m e n t  has successfully a rgued  that  
non - Ind ians  should  be  requ i red  to ex- 
haust  tribal cour t  r emedies  in con t rac t  
d isputes  with Indians  c o n c e r n i n g  gam- 
ing on  Ind ians  landsY ~ Simi lar  pr in-  
ciples r equ i re  n o n - I n d i a n s  to p u r s u e  
tribal adminis t ra t ive  and  judic ia l  rem-  
edies  c o n c e r n i n g  t r iba l  r egu la t ion  o f  
r e s e r v a t i o n  wa te r s  on  the  F l a t h e a d  

l l 6 - - J t i d i c a t u r e  Volume 79_Nuraber -3-  
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ti+e Naxai<) Nat ion  i-:tx t.,,tltnti+si,m 
:tnd tribati cottrts silt)ulci make  the ini- 
iial dt+tertnination whe the r  the tr ibe 
Il l :IV [:IX t'();.lt l l l i l l i l t g  ,tctivities t t )n-  
, tucted by n<m-lndians outside reservnz 
li<)q b()ttnfiaries bttt ill Indian cOttlltrv 
:Is d e f i n e d  I)v s ta tu te .  +: T h e  depa r t -  
merit  itas m~tted that exhattst ion al l ( t  
ripeness p , inciples  should be applied 
to mat ters  regula ted  by the u'ibal gov- 
e r n m e n t  th rough  achninistrative pro- 
ceedings  unless there  are express fed- 

Tribal courts  can act 

to preserve  tribal  

cu l ture  and  c u s t o m s .  

erai s ta tutory limits on the tr ibe's  au- 
thori ty to address the dispute  or there  
is no funct ioning tribal cottrt, b" 

The  Just ice D e p a r t m e n t  encourages  
o the r  federal  agencies  to respect  tribal 
cour t  jur isdict ion atld use tribal courts  
lor iitilzation. For example ,  the Chey- 
e n n e  River Sioux Tr ibe  d e v e l o p e d  a 
lease whereby the tribe leases proper ty  
to indixidttal tribal n m m b e r s  to enable  
t h e m  it) ob ta in  Rural  H o u s i n g  Pro- 
g r a m  loans f r o m  the Fa rmers  H o m e  
A d m i n i s t r a t i o n .  lu the  even t  o f  de- 
fault, the lease p rov ides  that  the fore- 
closure act ion be b rough t  in the Chey- 
e n n e  River Sioux Tribal Cour ts  t rader  
the Tribal Law and  O r d e r  Code.  T h e  
J t t s t ice  D e p a r t m e n t  s u p p o r t e d  this 
provision and  secured  the a g r e e m e n t  
tff the U.S. a t to rney  in South  Dakota to 
r e p r e s e n t  t he  F a r m e r s  H o m e  Ad- 

: : : ; l l i ? , l l ; l i I t ) l l  i l l  l l i i ) ; l i  ( ( n l l ' l  II l ! ] t '  l l t ' t ' ( t  

~. ~'l'- ;!i'l'~t'S. 

i u s t i c e  p r o g r a m  g r a n t s  

' . . i t hou~h  t h t ' . ] l t s t i c e  D c p a r t n l c n d  
.!,)es m~t have lurtciin~ 1o suppor t  tile 
, , I ) C l ' i l t i t ) l l  <)J l l i b a ~  COUFtS.  i l l C l C a S e t i  

• t:I1orts nlc now beill~ lllade to chan-  
~:el more . j t t s t i ce - re ia ted  lunds  to ln- 
~iian c t )untrv  t h r o u g h  discre t ion , t ry  
- , ' an t  ! ) l O f f l ' a n l s .  A n  Amer i can  ludian 
a n d  Alaska  Na t i ve  Desk  has been 

es t ab l i shed  ill the  Off ice  of  Jus t ice  
P r o g r a m s  to e n h a n c e  a c c e s s  by 

A m e , ' i c a n  I n d i a n  a n d  
Alaska Nat ive  u ' ibes to m- 
f o r m a t i o n  r e g a r d i n g  
c r im ina l  j u s t i c e  f u n d i n g  
o p p o r t u n i t i e s  and  techni-  
cal assistance.  

T h e  V i o l e n c e  Agains t  
W o m e n  Act of  1994 pro- 
v ides  t ha t  4 p e r c e n t  o f  
funds  avai lable  to c o m b a t  
v i o l e n t  c r i m e s  a g a i n s t  
w o m e n  be set  as ide  for  
g r a n t s  to t r iba l  g o v e r n -  
inen t s .  ~:' G r a n t s  to sup-  
p o r t  law e n f o r c e m e n t .  

p r o s e c u t i o n ,  a n d  vict im serv ices  
c o m b a t  sexual  assault  and  domest .~  
v io lence  were  a w a r d e d  to 14 tr ibal  
g o v e r n m e n t s  a n d  conso r t i a  in 1995. 
I f  the  p r o g r a m  is ful ly f u n d e d  in 
1996. grants  will be  m a d e  to as many  

as 45 add i t iona l  tribal g o v e r n m e n t s .  
The  Bureau of . Iust ice .Assistance is 

workint~ with two tribal ~overnments  
u n d e r  the Tr ibal  S t ra teg ies  Against  
V io l ence  P r o g r a m .  the  p u r p o s e  o f  

• which is to develop  local par tnerships  
amon~  law en fo rcemen t ,  prosecut ion.  

s o c i a l  and educat ional  service provid- 
ers. c o m m u n i t y  l e a d e r s ,  businesses.  
residents, and  youth s to develop strate- 
gies for c o m m u n i t y  policing, prosecu- 
t ion .  f ami ly  a b u s e ,  j u v e n i l e  de l in -  
q u e n c y  and prevent ion  education..-kn 
a d d i t i o n a l  p r o g r a m  is b e i n g  estab-  
lished to p r m i d e  technical  assistance 

14. Nat ional  Farmers  t ' n h m .  +u!,'a n. 6. at 855- 
s37.  

15. Tamiami  Par tners  Lid. v . .Miccosukee Tr ibe  
ol I n d i a n s  o t  F lo r ida .  99,4 F.2d 503 < l l t h  Cir.  
1993). 

16. M i d d l e m i s t  v. B a b b i t t .  ~24 F .Supp.  940 
t D.Mont .1993L at t 'd .  19 F.3d 1318 (g th  Cir. 1994L 
cert .  den .  i 15 U.S. 4~0 ! It.FJSL 

17. 18 U.S.C.A. ~ 1151. PiHsbnr~h & Midltav t ;oa l  
Minin~ ~o.  v. Watchma,L 52 F.3d 1531 I lOth Cir. 
' ' 7 9 5  J. 

18. Reser ra t ion  T e l e p h o n e  Coopera t ive  v. The  
Three  Affil iated Tr ibes  of the  Fort  Ber tho ld  Reser- 
~,"ation I No. 95-1526 NDBII  <Appeal p e n d i n g  in ~th 
Circui t ) .  The  issue is whe the r  the  tr ibal  tax com- 
miss ion and  t r ibal  cou r t  s h o u l d  m a k e  the  
d e t e r m i n a t i o n  w h e t h e r  the  Three  Alf i l ia ted 
of the Fort Ber tho ld  Reservat ion can  impost- . . . .  
on non- Ind ian  o w n e d  t e l e p h o n e  l ine  rights-of-way 
over  reservat ion lands  he ld  in t rust  by the Uni ted  
.'~tates. 

19. 42 U.S.C..~3796gg. 
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Peterson Zah. former president of the Navalo Nation, addresses the National 
American Indian Listening Conference m May 1994. Also pictured, from left. are 
Attorney General Janet Reno. Add Deer. assistant secretary for Inchan affairs. 
Department ot the Interior. ano Interior Secretary Bruce Babbitt, 

to tribal courts to improve tribal-state- 
fedenll court  relations and to address 
such issues as court  organization,  per- 
sonnel  m a n a g e m e n t ,  facilities, auto- 
marion, caseflow evaluation, and crim- 
inal justice records. 

During the last six years, the Office 
of  Victims of  Crime has funded  tribal 
g o v e r n m e n t s  d i rec t ly  and  t h r o u g h  
grants to states to ope ra te  victim as- 
s is tance p r o g r a m s  a d d r e s s i n g  child 
abuse and neglect, sexual assault, do- 
mestic violence, and o ther  violence-re- 
kited crimes, h has also provided sig- 
n i f ican t  t u n d i n ~  for  t r a i n i n ~  and  
technical assistance to he lp  develop 
;rod implement  these and o the r  pro- 
.~rams serving crime victims in Indian 
country. In the comin~ year increased 
I'undint~ will be available for additional 
programs. Several tribal courts will be 
funded to develop Cour t  Appoin ted  
Special Advocate programs.  Funds also 
have been set aside m develop a train- 
ing and technical assistance project  t.or 
tribal judges. 

Tile Of'rice of  Juvenile  Just ice and 
Del inquency Prevent ion has funded  
tour tribal governments  since 1992 to 
develop communi ty -based  p rog ram s  
for del inquent  Indian youth or those 
at risk of  having contact  with the juve- 
nile jus t ice  system. Work has been  
done  to support  the establ ishment  of  
Boys and Girls Clubs in Indian com- 

mnnities and to reduce d ispropor t ion-  
ate minority con f inemen t  m secure ju- 
venile tacilities. Tribal  ~ o v e r n m e n t s  
will soon be awarded grants in a varieta" 
of  addi t ional  programs:  the Safe Fu- 
tures Program to suppor t  coord ina ted  
services ['or at-risk youth and  families 
in the juvenile  just ice svstem, t raining 
and technical assistance to provide in- 
tensive c o m m u n i t y - b a s e d  day t reat-  
m e n t  for  j uven i l e s  at risk o f  de l in-  
quency and for those who have ah'eadv 
b e e n  refer red  to juvenile  court ,  chil- 
dren 's  advocacy centers, and traininff 
tot  tribal law etltorcemellt to address 
juvenile cr ime and delinquency. 

U n d e r  the C r i m e  (~t)nu'ol Act of  
1994. four  tribal .t4overnnlents have 
been  awarded  d r u g  cour t  p l a n n i n g  
grants. 164 tribal governments  have re- 
ceived c o m m u n i t y - o r i e n t e d  pol ic ing 
services grants, and two tribal govern= 
ments  have rece ived  grants  to plan 
boot  camps.  

The  National Institute of.Justice has 
recently beg'un to collect and dissemi- 
nate in format ion  on cr iminal  jttstice 
issues of  s ignif icance to Indians.  An 
overview of  victim services p rog rams  
in Indian coun t ry  will be p repa red  and 
disseminated,  cr iminal  just ice system 
issues unique to Indian communi t i e s  
will be identif ied,  and  r e c o m m e n d a -  
tions for future  research and  evalua- 
tion will be developed.  
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n a i a n  C o u n t r y  i u s n c e  i n i t i a t i v e  
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c,,m'dinzlte (t'dl'l';li anu ¿rib,it iu.~- 
[ ice  .%v~,tcins- dt've~t)l) illllOvalivt~ ill0- 

proactles to addressin~ crime: improve  
existin,.., criminal iustice ,vstems. c~ma- 

i n a n i c a t i o n s ,  and  p r o c e d u r e s :  a n d  
s t r eng then  c.lpabili t ies for o f f e n d e r  
supe rv i s ion ,  t r e a t m e n t ,  p r e v e n t i o n .  
i lnd  t r a i n i n f f  Oli these" r e se rva t ions .  
Tile L.S. Probation. and Pretrial Ser- 
vices Division has ; ipproved ;t Native 
American probat ion  ~,triccr iiaison pt~- 
' i l iol l  l(~l' cacia p r , ) i c c t . . \ ( I d i t i ( m a t  
! n o l l e v  I t ) l  I i ' C a t l n e n t  o J  s l i t ) s t a n c e  

abusers and sex ollbndexs will be avail- 
able.  as well as on - r e se rva t ion  assis- 
tance for victims and  witnesses. 

The Just ice  D e p a r t m e n t ' s  c o m m i t -  
ment  to s t rengthening  tribal just ice svs- 
terns is o n e  a s p e c t  o f  the  f e d e r a l  
g o v e r n m e n t ' s  r ecogn i t ion  of  Ind ian  
tribes as domest ic  d e p e n d e n t  nat ions  
and is a necessa ry  c o r o l l a r y  to the  
d e p a r t m e n t ' s  wide-rantl ing respons i -  
bility t~r law e n f o r c e m e n t  in Indian  
t't)tlntrv. Ill keeDillt/ witil its policy rill 
hldian soverei.ffnt}" and ~overnmeli t- to-  
g o v e r n m e n t  r e l a t i o n s  with I n d i a n  
tribes, the d e p a r t m e n t  has l au n ch ed  
significant efforts  to increase publ ic  
awareness and  apprec ia t ion  o f  tribal 
courts, to work with state and federal  
judiciaries and bar associations to im- 
prove dialogue and jurisdictional prob- 
lem solving, and  to create innovative 
t raining and  technical  assistance op- 
portunities for tribal justice personnel .  
S o m e t i m e s  this takes  the  f o r m  o f  
hands-on technical  assistance, some-  
times the fo rm of  grants,  and  some-  
times the torm of  coopera t ion  with fed- 
oral and state judges.  In anv case. the 
goal remains the same: to help ensure  
that tribal justice systems can take their  
rightful place as par tners  with states 
and the federal government  in the na- 
tionwide adminis trat ion of justice. ~ '£  

I'olume 79. Number 3 Judicature 117 



Multiple sovereignties: Indian tribes, 
states, and the federal government 
Although often unrecognized, three entities within the territory that constitutes 

the United States--Indian t~bes, states, and the federal government~havejbrms 

of sovereignty. The rich and complex relationships among these three sovereignties 

need to become integrated into the discussion and law Of federalism. 

by Judith Resnik 

F 
edera l  law abou t  Ind ian  tribes 
t ends  to b e  c o n s i d e r e d  sepa- 
r a t eh '  f r o m  the  b o d y  o f  law 
a b o u t  federa l - s ta te  re la t ions .  

But  t he  p r o b l e m s  o f  c o o r d i n a t i o n .  
c o o p e r a t i o n ,  d e f e r e n c e ,  a n d  p r e c l u -  
s i o n ~ c e n t r a l  to the  law o f  f ede ra l -  
i s m ~ a r e  also p ivota l  w h e n  c o n t e m -  
pla t ing  the  attthoritw of  Ind ian  tr ibes 
and  the i r  courts .  At issue are .the re- 
spec t ive  a r enas  o f  Congre s s  a n d  the  
execut ive  b ranch ,  as well as the alloca- 
tion of  power  amonl~ tribes, states, and  
the federa l  g o v e r n m e n t ,  the a t t r ibutes  
a n d  p r e r o g a t i v e s  o f  sovere igns ,  a n d  
the d e f e r e n c e  and  comitw enta i led  in 
i n t e rcour t  relat ionships.  

In the  con tex t  of  e i the r  s tate-federal  
o r  t r ibal-federal  law. the task is to work 
ou t  r e l a t ions  a m o n g  sovere igns  t h a t  
share  land a n d  history. Yet equa t ion  o f  
states and  tribes would be e r r o n e o u s .  
for  p r o f o u n d  d i f f e r e n c e s  o f  his tory,  
sociolog'y, a n d  poli t ics exist  b e t w e e n  
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the two. W h e n  ~Sewed in t andem ,  how- 
ever, these  bodies  o f  law teach lessons 
a b o u t  the  in te rac t ions  be tween  sover- 
e i g n s  a n d  the  i n t e r d e p e n d e n c y  o f  
rules,  the  tens ions  tha t  sha r ing  juris-  

r fiction in)poses, the pressures toward 
nat ional izat ion and  homogen iza t ion .  
the  wide-spread ambiva l ence  toward 
central izat ion and  assimilation, the vi- 
tality of  bo th  tribal and  s t a t e  courts.  
and  the impulses toward and  the costs 
o f  diversitv.~ ,: 

T r i b e s  a n d  t h e  C o n s t i t u t i o n  

T h e  U.S. Const i tut ion appears  to rec- 
ognize  tribes as having a status outside 
its parameters ,  as entities free f rom the. 
taxing powers o t  states a~lctof the led- 
oral ~ o v e r n m e m  and witl):wlmm the 
federa l  g o v e r n m e n t  stmres c o m m e r -  

ciai r e l a t i o n s  a n d  m a k e s  t r ea t i e s . -  
Some Indian law scholars a rgue  that 
the net  resuh is const i tut ional  recogni- 
t ion of  a th i rd  domes t i c  sovere ign . :  
wtfile others descr ibe the relationshipt 
as existing outs ide the Const i tut ion.  ~ 
At issue is whe ther  in terna t ional  law. 
r a t he r  than  i n t e rna l  rules,  p rovides  
the appropr i a t e  pa rad igm lor  evaluat- 
ing  r e l a t i o n s  b e t w e e n  the  L ' n i t e d  
States and  Indian t r ibes .  

The  imal~e or  tribes as n~n :t part  of  
the L'nited States consutut ional  story 
fits the history. Tribes did not par take  
in the Cons t i tu t iona l  t l onven t ion  or  

;2 All H~lus  n . s e n ' e d .  
L'SC s t u d e n t s  Kelley Pol~-nard: L i n d a  T h o m a s .  

and .Steven V a u g h a n  p r o v i d e d  c x c e l l e m  r e s e a r c h  
a s s i s t a n c e  f o r  t h i s  a r t i c l e .  (~a ro l e  ( , , I d b e r g -  
A m b r o s e  a n d  t h e  e d i t o r s  o l  /ad ira tnre  m a d e  
dtou.ghtful c o l n n l e n t s  edit a l l  ca r l i e r  d r a t i .  

I. For  e l a b o r a t i o n  m' IIlese is,,ues, see J u d i t h  
Resn ik .  De.lx~ndent Sm,er~,iffns: IndiAn Tribes. StAtes 
,aM theFederAI Courts. 56 U. Cm.  L. Rvv. 671 (1989) .  
and J u d i t h  Resnik.  16"rradinc, "'The Federal {:ourt~ "" 

• Reuisin¢ the DomAin of FederAl ¢'oart$/urispn~denre at 
the End ol Ihe "l'zvrnl#eth ('raturv. 47 V.sx,. L. g~:v. 
IO21 ( 19941 

2. U.S. Coxs r .  ar t .  i..~2, el. 3 lexcludint~ Ind i ans  
• "not  t a x e d "  fiw p u r p o g ' s - o l  al)port ionin ~ n lem-  
h e r s  o f  H o u s e  of R e p r e s e n t a t i v e s  a m o n ¢  the  

• s ta tes) :  U.S. Coxs 'r .  ar t .  i. ~8. el. 3 0zivin~ C o n g r e s s  
t he  p o w e r  to r e g u l a t e  c o m m e r c e  with the  Ind i an  
Tr ibes ) :  U.S. CoxsT. a m e n d .  XIV. ~2 ( r e i t e r a t i ng  
d~e exc lu s ion  o f  " ' I nd ians  no t  t a x e d "  fo r  p u r p o s e s  
o f  a p p o r t i o n m e n t l .  Fo r  i n t e r p r e t a t i o n s  o f  o t h e r  
c l a u s e s  as  r e f e r r i n ~  to  t r i b e s ,  s ee  C h a r l e s  F. 
Wilkinson~ Civil Liberties (;aamntees when IndiAn 
Tribes .Act as Aiaiority .5"m'iene.t: "/'he Case oj the 
Winneba¢o gaqroresswn. 21 (:RL.IGHTON L. [~v.  773. 
774-75 i 1 9 8 8 1  

3. Wi lk inson .  ( :ivil I.ihrPlie~ t ouaram,'es. ~uma n, 2. 
at 774: ~,,e al.~o Char l e s  F. Wilkinson..-L~l~:m(:~x IXLn- 
'~N.~..TIME. AND [HI: k~x~.: NATIVE ~t  N:II: tIES IN A .~IoDERN 

{ "t )NSTIT['TIONAI. DEM( ~ ,RAq 3" ! | (.),~ 7 ) .  
4 . .~e .  e.C,.. Mi lne r  b. Ball. Uo,stHutton. ¢:ourL In. 

dian Tribes. IU87 .~ t .  B. F,a 'xt) .  I,h.>..[. I t ana lvz in~ 
the  i m p o s i t i o n .  ~ i t h o m  ( ' , i n s t i t u t iona l  hases ,  q)l 
Imd~ federa l  judicial  a n d  legislative a u t h o r i t y  over  
t r ibes  |. 

3 . . ~ , .  e.¢.. O k l a h o m a  F a x  ( h m l m .  v. Ch ickasaw 
N a t i o n .  115 S. (:t. 2214.  2217-18 (1995)  t invokin~  
i m e r n a t i o n a l  law wtlen o m c i u d i n t :  t ha t  O k l a h o m a  
could col lect  i n c o m e  taxes t rom Ind ians  because  
" ' i t ] h e  T r e a t v . . . d o e s  , ro t  d i s p l a c e  t h e  ru l e .  ac-  
c e p t e d  in te r s ta te  a n d  i m e n m u o u a i i v ,  t ha t  a sover- 
r i g n  m a y  tax the  e n t i r e  i n c o m e  at  its r e s i d e n t s . "  h: 
J i l l  N o r ~ r e n .  Pratertion o! l t~at  Riehts The~" Have: 
Onffinal Principles r~ l'~'deral IndiAn Law. 64 N.D. L 
Rzv. 73 t l 9 8 8 ) .  5;re also R o b e r t  A. Wil l iams Jr . .  "ft,, 
Algebra of  Federal IndiAn Law: The Hard Trial 
Decolonizing And Amrncamzzng the ||7rite Man "s 
dianJurisprudenre. 1986 Wts. L. R~:v. 219: Russ~ .  
L a w r e n c e  B a r s h  a n d  l a m e s  Y o u n g b l o o d  
H e n d e r s o n .  THE ROAD: INDI:LX T~ua~ .~,~a POLITtC.U- 
l .mtwn- 119801  

. . . . .  - l - f S -  -JudTcaiure --l~olu-rr~e--79. ~Vum-b-ff 3 - -.~-~6er-Decfr;zber-1995 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
"~q,h 



. i l |  i l l  tilt . '  l l ' l iU t '~ t l l ( ) l l  ()I I)() 'Wc'l  q .  j"~V | h e "  

: I ( I  (~I l i l t '  Jt . i !h CUII I I I I 'V .  i l lPWt 'Vt ' I ' ,  t . , ) l l -  

- : t ' s ~  ~ ; ~  I n  I l l ("  t ) l tS i l lCSs  ( ) l  I ' t ' ~ t t J ; . I t J l l ~ '  

::.~e intcrnai ;ut~firs i)1 tribes, and l i l t "  

~ l ~ D r c ' H ) t '  ~ . . , n l r t  w a s  t t t ) h o j d i n ~  such 
rc'zuiatilm :ts propcriv within the pow- 
,'I 'S () l  (i()llt. .rFt'SS I t )  I ) I 'O ICC[  i t s  'warcts." 
~¢-ars cartier. (.hief.Justice I~dm .\la,- 
4roll cast me claim t~f tL-derai "" plenary 
i~,wer'" ,,vet Indian tribes in terms ()l 
lhe ri~in t)l "discovery.": but as.Josepi~ 
y;torv noted. "'it seems difficuh to per- 
ceive, what ~round of right any discov- 
t'rv could confer."" 

The uncomfortable truth, referred 
to in several Supreme Court  decisions. 
is that /ederal  power derived from con- 
qttest. As.Justice Stanley Reed put it. 
"'Every American schoolboy knows... 
it was not a sale but the conquerors" 
will that deprived [Indian tribes] i,f 
:i~eir land. '" '  By virtue of its physical 
f+trce, ti~e federal gox 'ernment  took 
laird, r e m o v e d  p e o p l e  f rom the i r  
homes, a t tempted  to dissuade them 
from observing their customs, and im- 
posed its rule. 

The principle ttsualh" relied on to 
justify exercise of  governmenta l  pow- 
ers within the United States is con- 
sent of  the governed,  but it does not 
much apply in the Indian tribal con- 
text .  [_'nlike s ta tes ,  w h i c h  c e d e d  
some sovereignty with the passage of  
the Consti tut ion.  *'' Indian tribes did 
not, 'Yet, as William Canbv explains. 
'~he  sovereignty or' the tribes is suh- 

icc t  to exceptionally great powers t)l 
( :on~ress to regulate and modiI~,' the 
.:t;.tttls ()f the tribes. "'ll Moreover. ac- 

,;. 3,.r. ,.:,.. U n i t e d  Sla tes  v. K a ~ a m a .  I IS L'.S. :~77,. 
.',~4 ; I.'¢,~lh I b e c a u s e  I nd ian  o ) m n t u , f i t i e s  were 
" ' d e ' p e n d e n t  (m lile L 'n i t ed  ~tates . '"  s l a te  l acked  itt- 
r~,dict ion Io try a t r ibal  m e m b e r  Io r  m u r d e r s .  

7. J,~Imson v. M ' I n t o s h .  21 U.S. (,~ Wheat~  543. 
573 f 1~23). 

ln..I,)sepl'l Siorv.  TI l t  C(-)NSTITt.'TI()NAI. t : l . ~ ,  B()()K: 
. \  BRIEF ~:XI ' ( )SI [ I ( )N ()F rI lE (~()NNrlTL'TION ()F 1"lIE 
L"qtr .u br.~trs 14-15 ( 1~34L 

9. Tee-H i I -Ton Indians v. U.S.. 348 I.'.S. 272.2,~9- 
' . . I  I 19 . ' )51.  

lu. The d imens ions of" which arc unclear..~,', '. 
• ..,.,.. Un i ted  ~tates v. Lopez. 115 S. CI. It124 ( 1995L 
a n d  L'.S. T e r m  Limits .  Inc.  v. T h o r n t o n .  11.5 S. (:t. 
I.q42 (1995) { two recent  decis ions in wh ich  Iht. 
n i n e  iustices d i s a g r e e d  a b o u t  t he  c o n s l i t u t i o n a l  al- 
h , ca t ion  ol p o w e r  b e t w e e n  state a n d  f ede ra l  tzov- 
• "l'n I'nt'n~ I. 

I I. Hon.  Wi l l iam C. canbv . l r . .  Thr Smtu.~ ol I , -  
• Iron "l'ribrt in Amtt~rnn L.~w Todrlv. 62 WASH. L. Key. 
1. I ( 19~I7L S,'," Centrally Hon.  Wi l l iam C. C.anbv.lr.. 
.\~IElUt'~X INnl.~x L~w IN .~ Ntq'SXELL |2d  ed. 1988~: 
I ,h,hert  N. C l in ton .  l~dressin~ the L e ~ o ~  ol Conqut~t: 
• I t "i.don OJtest for n Deroloniztd Federal Ind ian  Law. 46 
Are:. L. l~v .  77 ¢1993):  N e l l J e s s u p  N e w t o n .  Federnl 
i ;m,~ r m,er Indian~: lt~ .Sourres..Scoot. and  Limttatton~. 
; . ;"  U. P.~. L. Rzv. 195 ( '1984L 

. . . . . . . . . . . . . . . . . . . . . . . . .  ~., I ~ . . . . . . . .  

qatc ()r lederal ~ovet'nnl~nts. 
The Const i tut ion e×plicit ly re- 

fers to Indians in: 
• A r t i c l e  I ,  S e c t i o n  8.  C l a u s e  :3: 

[The Congress shall have power 
to] regulate commerce with for- 
eign nations, and among the sev- 
eral States. and with the Indian 
tribes. 

• A m e n d m e n t  X I V ,  S e c t i o n  2 

[ r e i t e r a t i ng  Ar t i c le  I, S e c t i o n  2.  

Clause  3 ] :  R e p r e s e n t a t i v e s  shal l  

be a p p o r t i o n e d  a m o n g  the  sev- 

eral  s t a t e s . . . a c c o r d i n g  to the i r  re- 

spective N u m b e r s . . . c x c l u d i n g  In- 

d i a n s  n o t  t a x e d  . . . .  

- o . ~  . 



, < ) l ' ¢ i i l l ~  l ,~ l i l t "  . ' l t l r ) l e l n t -  t a , l l l ' l .  

' {  "t)llt.~rl'¢~SS h a s  t i l e  I ) l ) l v e r  I¢1 a i ) l o f f a l c  

Ind ian  tr(_,atv r iT l t ts ." ' - '  
Por judges ,  i:t~wers, a i id  scholars 

p r a c t i c e d  in c(>nisiclerin,~ cons t i t t t -  
t ional a l locat ions  tit powers, the Stl- 
p r e m e  C o t i r t ' s  repeated s ta tement  of  
the e n o r m i t y  o f  federa l  " 'p lenary ' "  
power over tribes is both s tunning  and 
dislocating. Consider  the holding of  a 
1985 opin ion:  "" [A] II aspects of  Indian 
sovereignty are subject to defeasance 
by Congress.7 I:' When  making sttch a 
s ta tement ,  o rd inary  Constitutional ex- 
eges i s  w o u l d  obl ' ige the  S u p r e m e  
Cour t  to refer to a consti tut ional  prox~- 
s ion o r  to a n o t h e r  legal d o c u m e n t .  
such as a treaty, grant ing power  to the 
federal gove rnmen t . [  ~ Even when con- 
s t i t u t i o n a l  t h e o r i s t s  a s se r t  t h a t  a 

branch  of  the federal gove rnmen t  has 
t tnfet tered po3vers I such as prosecuto-  
riai d i s c re t i on l ,  r e fe rence  is usually 
m a d e  to o t h e r  fo rms  t)t c o n s t r a i n t  
(such as political recall or  d e p e n d e n c e  
on v o t e r c o n f i d e n c e )  . . . .  

A r e l evan t  e x a m p l e  o f  expans ive  
c o n s t i t u t i o n a l - p o w e r  a n d  its l imits 
comes  f rom the jurisdict ional  field it- 
self. C o n g r e s s  is o f t en  said to have 
" 'p lenary"  power over federal cour t  ju- 
risdiction. ~ but  that  power is l i m i t e d ~  
if no t  bv Article 11I then by o the r  con- 
s t i t u t i o n a l  p r ov i s i ons ,  s u c h  as the  
F o u r t e e n t h  A m e n d m e n t .  A s tandard  
,)f i awschoo l  classes is the proposi t ion 
that .  howeve r  b r o a d  r e a c h i n g  Con-  
¢ress's Article III power is. Congress  
can s t t r e k "  not  use race as a ca tegory  o f  
jtLrisdiction, l'~ But move to the arena  of  
the federal  relat ionship with tribes and 
even that  seemingly easy assumpt ion 
reqttires revision. Both the courts  and 
Congress  have recognized  the use of  
tribal member sh ip  as a basis o f  federal 
c o u r t  ju r i sd ic t ion .  O n e  migh t  a rgue  
that such decisions rest on  a political 
ra ther  than a racial identity. But juris- 
d i c t i o n a l  r u l e s  t h a t  re ly  o n  s o m e  
a m o u n t  o f  " I n d i a n  b l o o d "  d e m o n -  
strate that.  at the t ime such policies 
were crafted,  tribes were seen from the 
colonizers" perspective as racial group-  
ings .  M o r e o v e r .  j u r i s d i c t i o n a l  au-  
thor i tv  t ied to o n e ' s  political affilia- 
t i o n s  is a l so  t r o u b l i n g .  Yet s o m e  
c o n t e m p o r a r y  jurisdict ional  rules con- 
t inue to rely on  whether  a litigant is or  
is no t  an " 'Indian. "'17 

. . . . . .  i 20--Judica-ture 9.~?. 

: : i  ~,it()l ' l. l c ( i t : l ' : l i  i , iw  l i l t  i l l t i i ; ' ~ l  t ' . : : : t ' -  

• -i~> I t l l t ' a ~ i i v  w i l i l i n  ;l , , , l l t t~Xl  ,,: , , , i i l -  

; ! t i t l l l t ' n l  l iJ i c ~ a i  t¢~ l lS l l ; . i i l l l~  ~ l l  :~, , t -  

, . ' i n m e n t a i  t)¢lWelS. ( ; i v c l l  ~l l i c ~ i l t -  t~  

Ll ' t lnl l : :)el ( ) l i e ' s  n a t i l ) n a l  l l c r i t a ~ c ,  i', ]~ 

di f f icuh to ~rappie with t, vt.i~lS t iccl) iv 
cinbarrassin7 to those Clmtmit tcd tt~ ;l 
vision (if the L'nited States ; i s  l l i t l l t d e d  

upon  consent  and dedicated to lit}It- 
discriminatory treatment.  No c ( ) m t k ) r t -  

itig milestones are available. Nt) tratls- 
fi)rmative montents, akin eititer to the 
enac tmen t  of  the Four teenth  .-Mnen(i- 
inent or to Brmvn v. Board ofEducation. 
make easy the beginning of  a revised 
rtarrative. Instead. once federal courts 

j u r i s p r u d e n c e  includes discussion llf 
federal-tribal relations, the claim that 
the U.S. Constitution sets all the limits 
of  federal power is undermined .  

C h a n g i n g  p a r a m e t e r s  

(:ongress and the Supreme (:ourt  h;tve 
shifted policies toward Indian tribes 
many times within the last century. In 
1887. tLnder the Genera l  Al lom;en t  
Act)  s Congress au thor ized  the presi- 
den t  to "al lot"  land to individual Indi- 
ans. The land was to be held in trust 
for a period of  time and then freed for 
conveyance . . -ks  Jus t ice  Sandra  Day 
O ' C o n n o r  has explained,  the legisla- 
tion " 'seem[ed] in part animated by a 

desire  to force ind ians  to a b a n d o n  
their nomadic  ~ . . . t o  "speed assimi- 
l a t i on ' . . . and . . . t o  free new lands ft)r 
l'ttrther white settlement. '" v, 

By the 1930s..Mlotment Act policies 
had diminished Indian land ht)ldint~s 
from 138 million to 48 million acres. 
Criticism of  the policw resuhed in con- 

12. S o u t h  Dako ta  v. l k m r i a n d .  113 S. Ct. "309. 
2:115 (199~i (¢oncludin l l  that.  by takiiu~ I:uid 
wi th in  the (. ;hevenne River S i i lux  Resen'al i l ln l i t  
tni i ld a darn. the United States l imited tile tr ihr 's 
lUiwer to re lu l a te  non - Ind ian  h n n l i n t  and hshin!L 
l ln  thai  l and i .  

13. N a t i o n a l  F a r m e r s  U n i o n  hl l .  (.:liS, v. ( :row 
Tr ibe.  471 U.S. 845. 1451. n. iO I It.it451 i q n o l i n l  
Es¢ondido Mutual Water t~ .  v. La .Iolla Bands lit 
Mission Indians. 4 ~  I.'.S. 71i5. 71114. n.311 11984i i. 

14. Marbtn~' v..%ladiaon. 5 U.S. ( 1 Cranehi 137. 
176 ( lSO°,l ( "The powers  ol the  let~islature a re  de-  
t ined ,  ar id  l imi ted:  a n d  tha t  those  l imits  may  not  be  
m i s t a k e n ,  o r  f o r g o t t e n ,  t he  c o n s t i t u t i o n  is writ-  
t e n . " l .  

15. Ex P a n e  .McCardle.  74 U.S. (7 Wall.I 506.  
514 (18681: S h e l d o n  v. Sill. 49 U.S. 18 How. i  441.  
449  (1850) .  

16. See L a w r e n c e  G e n e  S a g e r .  The Supreme 
('ottrt~1980 Term--4"oreu,ord: Constitutional Limita- 
tions on Congre~" A uthart~ to Rel~late theJunsdiaion 
oj the Federal Count. 9 5  H a r e .  L. Rtv.  17. 26-27  

19811. 
17. &,e D u r o  v. Rcina .  495 U.S. 676  t 19901 as re- 

vised bv Act  o f  Oc t .  28. 1991. Pub .  L. No. 102-137. 
105 Star. 646.  a m e n d m t t  ~5 U.S.C. ~1301: O l i p h a n t  

i~li6ne 79, N u m b s 3  November-December 1995 

_. '_'--I,  , l l~t i  t ' : ' . ' IC i l ' ! l l . ' l lL  I l l  i . '  ; !  ,,n ~!;~ 

. . . ~ l l ; l l ~  I '~,Ut)I".2.LIIIZ;.III¢)l l  . \ t  I .  " ";1~ 1~ 

" " J l ) l ) L ' ( L  , l i [ q H ] l l t _ ' ] I [ .  I H ' t } t ' l ; l l l l l t ' l l  U ' , l l -  

~"~S"; i  ) l lk i i  >t l l ) l ) ( . ) l ' l  [ i l l "  i l l ( i i ; A I I  ~,,,'II-,_'(~v- 

~.-!Imnct,. : 'r id l)rt)vidcd l~ll (vt.:lui(in , ,i~ 
' : l i ) a i  c t  ~ t l S t l l t l l i o l t s .  

'-, leW decades ialcr, it-ctcx'ai i)~)liCV 
- i i i t t e d  a ~ a i n ,  h i  addi t ion liJ t ' l l ' t ) l ' l~ ic'- 
- t f i f in7 in ' i c r l n i n a L i O l l "  , d l r ibcs ;l., 
,.ntit ies rcct)~nized by t i le I t ' d t ' l ' : i i  ~2tW- 
c ' l ' l l l n e l l t ,  i n  1 9 6 8  (Lo i l ~ i ' t ' s s  t ' l l a C l t ' d  

the Ind ian  Civ i l  Ri!~hts Act.-: :v l t ic l i  
p r o v i d e d  i n c i i v i d u a l s  w i t t l  i i ~h t s  
;t:zainst tribes akiri io the p l ' o t e c t i t ) l l S  

(f l  the Bi l l  o f  Rights. . \ lanv adv(wates ~n 
tr ibal  sovereignty saw the htdian ¢ :ivil 
Rights Act as intrusive Oil tribal seh; 
d e t e r n i i n a t i o n ,  w h i l e  o i he r s  ~up- 
por ted  some aspects of  the legislation 
as app rop r i a t e ly  cons t ra in in~  tribal 
~overnments  and recottnizin,2 distinc- 
tive tribal traditions.-: 

Executive.jttdicial. and legislative ac- 
tion since the late 1960s has altered the 
tone once  again. In 1968. Presicient 
Lvndon  J o h n s o n  t e rmed  the indian 
" t h e  f o r g o t t e n  Anter ican  " and  in 
1970. President  Richard Nixon 's  ex- 
ecutive order  steered federal policies 
toward tribal sovereignty by supp~ 
greater autonomy. =: In a series of  
the Supreme Court  announced  some 
rules of  deference to tribal courts" ci~l 
jurisdict ion.  -'~ permi t ted  only limited 
powers in criminal cases.':' and circuni- 
scribed tribal regulatory act ivi t ies/  

In 1978. Ctin.~ress pressed for :ld- 
di t ional  tribal cour t  att thoritv by t'n- 
actint~ the Indian  (;hild Wvltare Act. 
which provides tribal .itu'isdiction in 
c u s t o d y  proceedin~Is  involvin~ Ill- 

v. Suquamish htdian t r ibe .  4:t5 L'.S. 191 i 19..~,. 
1~. Act o l  Fch. ~. 1887. oh. I l:l. 24 Slat..i>~, 

,18,q71 /also known as the Dawes Act t. 
19. Hodel v. Irxin~. 4,'tl U.S. 704. 706 119~7t. 
20. 4,"; Slat. 984 ( 1934L codified as amendt.d at 

:23 U.SA... ~461 el seq. lalso know a~, the. Wheeicn- 
Howard  Ac l  I, 

2 1 . 2 5  U.S,C. ~ 1 3 0 1 - 1 3 4 1  (19~¢ & Snpp .  1995t.  
22..See D o n a l d  L. B u r n e t t J r . .  An HhtoriralAmd~. 

,t.~ hi" the 1968  ' Indian ( ' iv i l  Ri~hll" ..I,I. 9 H.~rv. . I .  
LzGxs. 357  [ 1972L 

2:L T h e  F o r g o t t e n  A m e r i c a n .  Message I rom the  
P r e s i d e n t  o t  the  U n i t e d  States.  H.R.  D,u:. N~..~o- 
272, 114 Coxt;. R.Ec. 5"Lt)4-98 (March 6. ft.)liSt: The 
A m e r i c a n  Ind ians .  Message l i 'om the  Pres iden t  ol 
t he  U n i t e d  S ta tes .  H .R .  Doc .  No.  91-363  . I t 6  
C, mt;. Rtc .  23131 0 u l y  14. 1970L 

:24. N a t i o n a l  F a r m e r s  U n i o n  Ins. Co~. v. t ; row 
Tr ibe .  471 U.S. 845 (19851: Iowa M t u u a |  Ins. ¢;v. v;, 
I a P l a m e .  0,80 U.S. 9 ( 1987] 

25. D u r o  v. Re ina .  495 U.S. 676  119901: Oliphat!  
v. S u q u a m i s h  I n d i a n  Tr ibe .  435 U.S. 191 f 19781. " 

"6 .  S o u t h  D a k o t a  v. B o u r i a n d .  I13 S. CA. "-'399 
t 1993~: B r e n d a l e  v. C o n f e d e r a t e d  Yakima Nat ion .  
492 U.S. 408 t 1989}. 



~iian tn i idren  rt'sidin~ ~,r ti,)m~t:iit, d 
'..itiain r t : ~ , c r v n t i o n s ,  as well as ,,11 Ihe 
l t ' s e r v ; . I t i { ) l l  ! . l t l c i e r  t ' t . l t ; 2 i t l  ( i l ( t l l n ~  

stances.:- In 1993. C()n~re~ passed 
tile Indian Tribal Justice Act to pro- 
mote the expansion and effective use 
()t tribal cour t s  by makin~ federal  
t undin~ available tot  facilities, librar- 
ies. and publications.:" Thus  far. no 
federal fttnds have been for thcomin~ 
under  this act. but federal, state, and 
tribal judges  have jo ined  toge ther  to 
f o r m  c o u n c i l s  to f ac i l i t a t e  in ter -  
jur isdict ional  communicat ion.""  

While cordial i ty and respect  now 
pervade the descriptions, questions of  
i n t e r s o v e r e i g n  re la t ions  r e m a i n ?  ') 
Time and again, a tribe or a state makes 
a claim of  sovereign autonomy, of ex- 
emption from national norms, of the 
right to have different rules. Time and 
again, liti~"ants ar~te  to federal, state. 
or tribal judges that their courts lack 
authorirv over them. In each context. 
legal actors within tribes, states, and 
the federal government  are obliged to 
think abou t  visions of  gove rnmen t .  
about when to recognize autonomy of 
sovereigns ~dthin sovereigns and how 
to give meaning  to the word "'sover- 
eignt3.;'" When will difference be toler- 
ated? Fostered? More fundamentally. 
what are the baseline rules or perspec- 
tives from which a rule is seen as "'dif- 
ferent"? When will variation in norms 
be t rumpeted as evidence of  self-con- 
stituency and when will it be decried as 
nppressive? Of  whom? A few examples. 
below, demonstrate the complexity of  
even the seemingly simple proposition 
of respecting sovereignty. 

27. Pub. L. No. 95--608.92 SEat. 3069. codified at 
25 U.S.C..~ 1901 et  seq. ( 1988'1. See Mississippi Band 
of Choctaw Indians  v. Hob'field. 490 U.S. 30 ( 1989~ 
( re jec t ing  state cour t  ju r i sd ic t ion  and  providin~ 
federal  c o m m o n  law def ini t ion of  s ta tutory term 
" d o m i c i l e " ] .  

28. Pub. L. No. 105-176. 107 SEat. 2004 t19931. 
cod i f i ed  at 25 U.S.C. § 3 6 0 1 : § 3 6 1 3  1b]12)-(7~ 
Isupp. 1995L 

29. SeeJ. Clifford Wallace. A New Era o[ Federal. 
Tribal Court Cooperation. 79 JUDIC.~Tt.'t~ 150 (1995k 
Stanley G. Fe ldman and  David L. Wither .  Resolvin¢ 
.state-tribal iurisdictional dilemmas. 79 J v t n c , r v ~  154 
( 19951. "Jndicial  federa l i sm" is on the rise in state~ 
federa l  re la t ions  as well. See. e.g.. Cost .~rrrr t  ox  
LoxG R.~NG~" PL'~N.XtNG.I:JL'DICIAI. CONFERENCE OF THE 
UNITED STATES. PROPOSED LONG ~A.'qcg PLL'q FOR THE 
FEDERAL COL'RTS 21 (March 1995'1 (chap te r  en t ided  
"Judicial  Federalism"'1: Malcolm M. Lucas. KeYnote 
Address: National Conference on State.Federal Judicial 
Relationships. 78 V.,,. L. Rgv. 1663 11992) la t  1992 
first n a t i o n a l  c o n f e r e n c e  o f  s t a t e  a n d  f ede ra l  
judees~: Will iam W Schwarzer. Nancy E. Weiss and  
:klan Hirsch. . /udicial  Federaiism in Actton: Coordiaa. 

~-!~ANK MUTO. LBJ LIBRARY COLLECTION 

I n t e r d e p e n d e n c i e s  o f  n o r m s  
In the annals of  federal Indian law. 
several ma jo r  r ecen t  j u r i sd i c t i ona l  
ntarkers require at tent ion.  A first is 
the 1978 case. Santa Clara Pueblo v. 
Martinez.:" In 1939. the Santa Clara 
Pueblo adop ted  an o rd inance  detail- 
ing its member sh ip  rules. Chi ldren  
of  female members  who marr ied  out- 
~ide the pueblo  would not be "'Santa 
C la r an . ' "  while  c h i l d r e n  u f  ma le  
member s  who mar r i ed  ou ts ide  the 
pueb lo  would  be. Two years later. 

ti ,  n o/  Litieatioa I n  ,State ~.'~ Frderal Coall~. 78 V.x.L. 
REv. 1689 ( 19921. 

30. For the concern  that  nat ional  or~aniza t ions  
of tribes have the " 'pntentml to e rode  tribal sover- 
eignty. '" see Nell.les~,np Newton. Let a Thoa~a,d 
Polir~'-flowtrs Bloom: Makin~ ladiaa Policy tq the 
Tu,ent'c-I'irst C~ntam. 46 ARI~ L. Rl:v. 26. 34 119931. 

31 .'436 U.S. 49 i 19781. A rich set of  commen ta r -  
ies i l lumina tes  this case: see. e.¢.. Robert  Laurence .  
A Quinrentennial Essay an Mart in~ v. Santa Clara 
Pueblo. 28 lt).~u-lo L. P~v. 3117 ( 19921: Rober t  A. Will- 
iams Jr.. Gendered Cheeks and Balances: I.'nderstnndtn~ 
the Lena O" o! |172ite Patriarrh~. in an Ameriran Indian 
CulturalContext. 24 G,~. I.,. RJzv. 11119 ( 1990'1: An~ela  
Harris.  Raee and Essentialism in Feminist ~'gal Theol.'. 
42 ST.),.\. L. R~v. 5/'11 11991B. 

32. The Indian  Civil R ighu  Act states: "No  In- 
dian tr ibe in exercis in~ powers of se l f -government  
sha l l . . .denv  to any person  within its j u r i sd i c t i on  
t he  e q u a l  p r o t e c t i o n  o f  i ts  l a w s . "  25 U.S.C. 
.~ 1302181 (1982'1. 

33. Santa Clara Pueblo. 436 U.S. at 57 I ' foomote 
, m i t t e d L  

34. Id. at 62-64. 
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In 1968, President 
Lyndon Johnson 
ter ned the lndian 
"the fbrgotten 
American.'" 

Ju l i a  M a r t i n e z .  a m e m b e r  o f  the  
Santa Clara Pueblo.  and Mvles Mar- 
tinez, a Navajo. marr ied,  resided on 
the Santa Clara Pueblo.  and had sev- 
eral chi ldren.  

In the 1970s. after tr.~ing unsuccess- 
fttlh" to persuade the pueblo to chan~e 
its membersh ip  rules. Julia Martinez 
and her daughte r  Audrey filed a law- 
suit tutder tiae Indian t..ivil Ritthts Act: 
they asked a federal court  to invalidate 
tile o rd inance  as denying equal pro- 
lection and to require the pueblo to 
count  the Martinez children as mem- 
bers.';: Eventually. the Supreme Court  
r e sponded .  In a decis ion by Just ice  
T h u r ~ o o d  Marshall. the Cour t  con- 
cluded that the Indian Civil Rights Act 
did impose restrictions on tribal gov- 
e r n m e n t s  that  are "'similar. but  not  
identical, to those contained in the Bill 
of  Rights and the Fourteenth Amend-  
m e n t . ' " "  T h e  C o u r t  held.  however. 
that aside from its provision for habeas 
corpus. Congress had not  given juris- 
diction to federal courts to enforce its 
mandates. According to the Court. to 
infer federal civil jurisdiction would be 
to undermine  the congressional pur- 
pose of p rese rv ing"  tribal sovereignty" 
and "'self-government.":" 
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.".t ( ) l i t"  i t ' v t ' i .  ". ' : ' / ta (.tits'el i~tt~'hio is  a n  

, ' a s v  ' c : , s e ,  i ( i c ] t l m z t i ) i v  :l I I ' l t l l l l D i l  I('H" 

~ r i b a i  s c i l : , . . r o v e r n a l t c e . . a s  I h e  d i s t r i c t  

ittd.~e had Dut ~t. ' I l l  decldit)~ who is 
and who is no~ ,t member,  ti~c Pueblo 
~ l e c i d e s  w h a t  it is lh,tt m,tkes its-mem- 
bers  u n i q u e ,  what  d i s t in~ t t i shes  a 
Santa Clara Indian front evervt)ne else 
in the L'mted States." :' Similarlv..lus- 
lice .Marshall sl)oke t)f the ' , , f t en  vast 
g u l f  b e t w e e n  tr ibal  t r a d i t i o n s  a n d  
those with which federal  cour t s  are 
more  intimately familiar. "':~'; 

But the l ine be tween  the Un i t ed  
States and  the Santa Clara Pueb lo  is 
no t  so easily drawn.  The  
c o n s t r u c t i o n  o f  the 1939 
m e m b e r s h i p  rnles is no t  
o n l y  an  a r t i f a c t  o f  t he  
p u e b l o  as a poli t ical  en- 
t i ty c o n s t i t u t i n t ~  i tself .  
When  in 1934 tile h td ian  
Reor .~an iza t ion  Act was 
passed ,  the  San ta  Clara  
Pueb lo  Ilike many  o t h e r  
t r ibes l  o r g a n i z e d  u n d e r  
its provisions.  In 1935. as 
r e q u i r e d  by this act.  the  
s ec r e t a ry  o f  the  in t e r io r  
a p p r o v e d  a newly wri t ten 
Santa  Clara Pueb lo  Con-  
s t i t u t i o n  • t h a t  b e g i n s :  
"We. the peop l e  o f  the Santa  Clara 
Pueblo .  in o r d e r  to establish just ice .  
p r o m o t e  the  c o m m o n  wel fa re  a n d  
p rese rve  the  advantages  o f  self-gov- 
e r n m e n t ,  do  o r d a i n  a n d  es tab l i sh  
th i s  C o n s t i t u t i o n .  "':~: U n d e r  t h a t  

d o c u m e n t .  S a n t a  C l a r a  m e m b e r s  
c o u l d  i n c l u d e  " ' c h i l d r e n  o f  m i x e d  
mar r i ages  be tween  m e m b e r s  o f  the 
S a n t a  C la r a  p u e b l o  a n d  n o n m e m -  
bers'" if the tribal counc i l  so dec ided .  
as well as " ' p e r s o n s  n a t u r a l i z e d  as 
m e m b e r s  o f  the pueblo .  "'~" 

In 1939. however,  the sec re t a ry  o f  
the  i n t e r i o r  a p p r o v e d  an  a m e n d -  
m e n t  c h a n g i n g  m e m b e r s h i p  rules  bv 
l imi t ing  t h e m  to ch i ld r en  e i t he r  o f  
two Santa  Claran paren ts  or  " ' born  o f  
m a r r i a g e s  b e t w e e n  m a l e  m e m -  
b e r s . . . a n d  n o n - m e m b e r s .  "'~9 T h e  
s o u r c e s  o f  the  c h a n g e  in m e m b e r -  
ship rules  are no t  available f rom the 
case records .  Wha t  is known is tha t  
t he  B u r e a u  o f  I n d i a n  Af f a i r s  was 
m u c h  involved in c rea t ing  tribal con-  
s t i t u t i o n s :  its m o d e l s  a n d  " ' bo i i -  
e r p l a t e  p r o v i s i o n s "  w e r e  o f t e n  

. . . . . . . .  122-J,-,dicature - l blume 79_Number3  

, : c i o D t e f l  ' , , . t l i a o t t t  ] l lUCi~ , l i t e t ' a t i o l ~ .  

l : t t r t i a e r .  : : i  t i l e  it.~:~()s. I l l e  [)t ,D;.ll ' t-  
ment  oi tile In ter ior  reconlmen( ied  
that tribal m e m b e r s h i p  rtties be re- 
s t r ic t ive.* 31tire receipt ed.itions (~i 
tile BIA instructit)n manua l  suggest 
that  m e m b e r s h i p  rttles be explaine(t 
in tribal o m s t i t u t i o n s .  When such 
rules make si~nificam changes  in the 
size o f t  tribe, the BIAs's central  t)f- 
rice. ra ther  than its branches ,  must  
approve  the al terat ions.  ~-' 

T h e  point  here is nei ther  to debate 
the authori t  T o f t  sove re ign~here ,  the 
San ta  Clara  P n e b l o ~ t t )  c h a n g e  its 

Under Santa Clara Pueblo, 
tribal courts enforce 

most mandates of the 
Indian Civil Rights Act. 

ru le s  n o r  to c la im h o m o g e n e i t y  
a m o n g  tribes. The more  than 400 fed- 
eralh" recognized tribes, as well as the 
many  o t h e r  tribes, have a range  o f  
membersh ip  and of  o ther  rules. ~; The 
point ,  rather ,  is to make plain that 
San ta  Clara  P u e b h ) ' s  ru le  inakin~ 

• i~()tli~i I t( i t  l i t '  ' . ; t ' t ' l l  ;.is ;.i t 'qHl l r ) l tTt t ' iv  ?.ll- 

• ,11()111()11~ : t t L l [ 9 1 l .  l " t ' f i t ' l ' ; . l l  D , , l i c i ( ' ~  

: i l ~ ' t ' ( I  ' .V l ' i t t e l l  ( ' ~ l t S t i t t l t i ( ) l l S  ,Ul( i  I ) l ( ) -  

: ~ : o t e t i  ~ c s t x t c t i v e  m e m b e r s i t i D  ( i e l i n ' r - - - ~  

ti,)ns. IIle idea t~l memi~ersiait3 ilst?i- 
'.:;IS C t ' l l [ r , l l  1() l e d e r a i  l a w  t h a t  iinke( 
:.i~e provisitJn o l  federal  I)enefits 1,, 
:nembership s ta tus . . \ ccord in7  to the 
Irial cot~t-t o p i n i o n  in .Santa (./,ira 
l~/tt'blo, tile "'most impt)rtant of tile ma- 
terial benefits'" s(~tt~ht bv the lmniJv 
were "'l,md use rights. "':~ Without the 
membersh ip  status ct)nferred by the 
t~ttebh), the Martinez children could 
not receive tederal health benefits or 

tederai assistance in build- 
ing homes on pueblo land. 

Thus .  for  advocates  of  
t r iba l  a u t o n o m y .  San ta  
Clara Pueblo is less a ~ctorv 
than it mi~zht seem. While a 
lederal court  iaad n o t  man- 
da ted  m e m b e r s h i p  rules. 
leder'al policies created the 
incentives that framed the 
litigation: executive branch 
officials were par t  of  the 
very process of  developing 
m e m b e r s h i p  rules .  Fur- 
ther. federal  law r e q u i r e d ~  
I n t e r i o r  D e p a r t m e n t  a p - ~  " 
proval  o f  tribal const i tu-  

tions, c' and  federal  rules de t e rmine  
what constitutes a "'tribe" as a matter of  
federal law. ~'' 

Santa  ( ' lara Pueblo also does  no t  
, land as an example of  federal tolera- 
tion of tribal norms deeply divergent 
from titose of  the United States. Link- 

q3. .Mart inez v. ~,;tutta (:lan'a Pueldo.  411~ F. Supp. 
3. 15 (D.N..M. lt.175"~. 

:~fi. Santa (/hzra Purhlo. 4311 U.S at  72. n.32. 
37. C o n s t i t u t i o n  a n d  Bylaws of  tire Pueb lo  ol 

Santa  Clara.  New Mexico t appnJved  Dec. 20. 19351 
ira A p p e n d i x  to Pe t i t ion  Ior  Wri t  o f  Cer t io ra r i .  
Mart inez  v. Santa  Clara  Pueblo.  No. 76-682 [ 19761~ 
Whi le  the d o c n n t e n t  is ol)vioush' in f luenced  by the 
U.S. Cons t i t u t ion .  tha t  cons t i t u t i on  in t u r n  may 
have been  i n f l u e n c e d  by she ~ o v e r n m e n t  o f ' t h e  
I roquo i s  Contederacv. .~/ee A r t h u r  (:. Parker .  The 
Cnn.~titution ol the #ire .Vations. or the/mquois Book o[ 
the Great Law. 184 N.Y. SrAT~: .Mt'sEt'xt Bt't.t.. ( 1916L 

38. C o n s t i t u t i o n  a n d  Bylaws ot the  Pueb lo  nl 
Santa  Clara.  in Append ix .  supra n. 57. a t  2. Liti- 
g a t e d  at  trial,  with oppos in~  a t t th ropolo~ica l  inter-  
pre ta t ions ,  were the histon" and  pract ice  of  Santa 
Cla ran  m e m b e r s h i p .  )lee Resnik.  Dependent ,~over- 
,'i~ms. supra n. 1. at 705-12. 

39. O r d i n a n c e  of  1939. in Append ix .  supran. 37. 
at  18. 

40. Barsh & H e n d e r s o n .  supra n. 5. a t  117-22. 
More  recent ly ,  some  t r ibes  have a m e n d e d  these  
documen t s ,  a n d  the i r  cour t s  are  deve lop in~  juris-  
p r u d e n t i a l  i n t e r p r e t a t i o n s . . S e e  Frank  P o m m e r -  
she im.  A Path .\'ear the Cb'ann~: An ~'~sa~ on Constitu- 
tional Adiudicatton tn Tribal Courts. 27 C~)xzac.a L. 

Rr:x'. "~,93 41991.921. 
41. U. S. Dep ' t  of  the Inter ior .  Ci rcular  No. "H23 

l o f t i e r  o t  Ind ian  Altairs.  Nov. 18. 19351 ( interpret -  
in~ the Indian  Renr~an iza t ion  Act tu provide  ben- 
t.iit.s for Indians  who had  "ac tua l  tr ibal  affi l iation 
or . . .bv pnssessin~ one-ha l f  de~ree  or  more  of In- 
d ian  blnod'" and  l ink in~  apprn~als  of t r ibal  consti- 
tu t ions  to ru les  l im i t i n~  m e m b e r s h i p  in ce r t a in  
w a v s  I ,  

42. U. S. Dep ' t  of  the In ter ior .  Bureau of  Indian  
Affairs. Tribal  Cons t i tu t ions :  A H a n d b o o k  Ior BIA 
Personnel .  at E 6-7 (19871. 

13..gee E lmer  R. Rusco. Civil Liberties Guarantees 
,ndcr  Tribal Law: A 5urvo" o] Civil Rights Provisions tn 
Tribal Con.ttuutions. 14 A.~t. IXDt~.~ L. R~v. ~69. 290 

19891 tu f  220 t r iba l  cons t i t u t ions  reviewed,  no 
u n i l o r m  pa t t e rn  on  civil l iber t ies  emerged1.  

44. Mart inez  v. Santa  Clara  Pueblo .  402 F. Supp. 
5 . 1 4  (D.N.M. 1975L 

4 5 . . ~ e 2 5  U.S.C. ~476la)  (1988 & Supp.  19951. 
46. 1 O p i n i o n s  of  the Solici tor  of  the 

In te r ior  Rela t in¢  to Ind ian  ,M'fairs at  447 
of  Indian  Tribes1 tOct.  25. 19341:25 C.F 
119951. and  the  discuss ion in Robert  N. Cl in ton.  
Ne l l Jessup  Newton a n d  Monroe  E. Price. A.~a~luc.~x 
Iyo~'~ Law 78-93 (3d ed.  1991L 
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;4 . . , In 1954 Vice-President 

~ " ~ ~ .  ..i RicharctNixOnrecelvecla __" : " .... "~.i .1 peace delegation In 1970.DIDO as Of from prestoent.ln°tans'a no 

signed an executive order 
suoporttno greater 
autonomy for Indian tribes. 

in~ r ights  o f  c h i l d r e n  t o  t he i r  ththers  
was a f ea tu re  o f  the  c o m m o n  law.': as 
was d i f f e r e n t i a l  t r e a t m e n t  o f  w o m e n  
a n d  nten.  In sho r t ,  the  m e t n b e r s l f i p  
rule  at isstie in Sallla Clara Pueblo needs  
be u n d e r s t o o d  as ak in  to a j o i n t  ven- 
ture.  cr : t t ied  u n d e r  p r e s su re  l i 'om the 
t ede ra l  ~ o v e r n m e n t  a n d  no t  ;.it o d d s  
with federa l  t r ad i t ions .  

Measures of sovereignty 
. \ d v o c a t e s  o f  S a , t a  Chirr[ I'~m'bltt ",IS a 
.~uitlepo~,t to  t r i b a l  sovere i t ,q t tv  c a n  

tairlv a r g u e  that .  I)v l in t i t ing  the  role o f  
li~deral coUrLS when  m e m b e r s  o f  t r ibes  
i i b j ec t  to t h e i r  t r ibes"  p r a c t i c e s ,  its 
ho ld in~  has fa r - reach in~  impl ica t ions .  
L ' nde r  its h o l d i n g ,  t r ibal  cour t s  r a t h e r  
than  f e d e r a l  c o u r t s  e n f o r c e  mos t  o f  
t h e  m a n d a t e s  o f  t h e  I n d i a n  Civi l  

17.23 L'.S.C. ~184 (191"18) p r o v i d e s  tha t  w h e n  ;l=t 
" ' J l ld ia l l  ,~tiJlrlall'" ; | l id  ;i " 'w] l i l e  I l l ; i l l"  lllLlrrle¢l 
pl 'lllr I(| t i le  el l ; le l l l lent  e l  t i le  st;t i t t le Ill I~Y7. Ih t ' l r  

Ililt, l r cn  ~.,,t,tt{d £o l t t in l l e  Io haxe  i'll~hl2~ Vl,i th t : i r  
111Ol5¢'1% 1o I n d i a n  t r iba l  p r o p e r u c , i ,  l 'h ; l l  pFIWIMI)II 
, l l teretl  t i le  Co lnmol l  law p lac l iCe ,  i l l lde r  ~.,,hltll t i le  
" '(()lldlliOll lit the i ; i ther  p reva i l s .  Ill ( |e leFmll l l l l~  
t i le St;lilt5 el  t i le o l l spr ln l~ . . . . ' "  [ . c i t e r  e l  ( ; eo t '~e  H. 
Ml iekN.  ansts tant  a t t o r n e y  ~ e n e r a l  (Nox .  27. 1~91 I. 
Ul .~. Excc.  D e c .  No.  3 9 . 5 3 d  C o n ~ . .  :2d Sess. .  ht re  
S ioux  M i x e d  B l o o d  at 6. 

4,'.1. 4311 L'.S. ;it 72 ( l e o | n o t e  o m i t t e d ) .  
4t2. 433 L'.S. 191 (197~) .  
",ll hi .  at +_'l)~2lO. 
",1. hL at 211-212.  

Rights  Act. 

But how n tuch  to c e l e b r a t e  the  deci-  
s ion d e p e n d s  on  how o n e  de f ines  sov- 
e r e ign ty  a n d  on  what  i nc iden t s  o f  sov- 
e r e ign ty  o n e  ~,'alues. Whi le  the  C o u r t  in 
Santa Clara P ,  eblo c o n c l u d e d  tha t  a nar-  
row i n t e r p r e t a t i o n  o f  the  I n d i a n  (;ivil 
Riffhts Act  was r e q u i r e d  to avoid  what  it 
viewed to Iw Ic¢leral i n t e r t e r e n c e  with 
,~ "'~ril)e's abil i ty t~, t na ima in  i lself  as a 
c u l t u r a l l y  ;uid p l t l i t ica l lv  d i s t i n c t  en-  
ti ty. "'l" jus t  two t n t ) n t h s  h e f o r e ,  in 
( )liphant z; .~uquamt.~h h u l i a ,  "li4be. ~'' the  
( ]our t  he ld  tha t  I n d i a n  t r ibes  l acked  
, lu thor i tv  to p u n i s h  non- lnd ia l~s  who 
c o m m i t  c r imes  oi l  I r ibal  reserx,'ations. 

Oliphant a rose  wheq  two n o n - I n d i a n  
r e s i d e n t s  o f  tlae S l~quant i sh  r e s e r v a -  
t ion sough t  a n d  won habeas  c o r p u s  re- 
l i e f  f r o m  c o n v i c t i o n s  in t h e  t r i b a l  

."~. O n e  ~lllaJ¢)~' I I I  h 'dc ' r ; l l is l l l  ( h w t r l n e  is t i le  
"'([ORleSliC l'el;itlOll.'~ ¢.'Nt'L'])llc|ll " it) (ilV~.'I'MI'~ ]lll'l.%- 
d lCl lo l i .  I t |  'whiCh tedc'l ';d ¢ol l l ' ls  dec' l i l le to t'~.erClse 
the i l i r i s ( | tc t lo l l  t i l e r  II;Ix¢" when  l l t l~atlt.s b r i n ~  di- 
I o r ce .  c i l i l d  Cll~lodv. ; l l ld  sllpp41rl C;Ise~ 11) IheI l l . .~ee 
. ~ n k e n b l a J l d l  v. R i c h a r d s .  112 .";. ( a .  ~ O t l  , 1992) .  
~, l l l iCized in N a o m i  R. ( : . d . t .  I 'amth I..;t'. I'ederah~m 
and the kederal ('outt~. 79 Iol~ ,, I.. R ~ .  IO73 ( 1994 ): 
. ' e  a/.~o I t tdi t l l  ResrDik. "'.\,tturttlll'" Without (,ender: 
It}~men. ]unsdtrtton nno the I'edelttl ( . . t . t~ .  bti N.Y.L'. 
L. Rt.v. 1662. 1739-1750 t 1991L 

.33. 495 U.S.  676  ( I t | g i lL  
34.  Act  e l  O c t .  2~.  I '~tt l .  I ' ub .  L . . N o .  Io2-137 .  

. t m e n d m k  7 25 L'.S,C. ,~l:~.t)l ( 2H : ; )14J .  
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courts .  A c c o r d i n g  to the  m a j o r i t y  o p i n -  
ion by f l len- . -kssocia te . ]us t ice  Wi l l i am  
Re hnqu i s t .  to p e r m i t  t r iba l  c o u r t s  to 
try n o n - I n d i a n s  w o u l d  be  " ' i ncons i s -  
tent '" with the  s ta tus  o f  I n d i a n  t r ibes .  
Tr iba l  powers  were  l im i t ed  no t  on ly  by 
t reaty bu t  by s o m e  i l l -de f ined  p r o h i b i -  
t ion tha t  t i l e r  no t  " 'ct tnl l ict  with [ the]  
i lver r id inE sovere ignty ' "  ,)1 the  U n i t e d  
S t a t e s .  . \ccordin , . , ,  tt) t h e  m;qo r i t v .  
while  " ' - , )me I n d i a n  t,'li),tl c o u r t  sxs- 
te,ns have b e c o m e  inc , ' eas in~lv  sophis -  
t ica ted  a n d  r e s e m b l e  in m,tnv r e spec t s  
the i r  s ta te  c o u n t e r p a r t s . "  t r ibal  jus t ice  
would not  ahvavs con lpo l ' t  with the  d u e  
process  r e q u i r e m e n t s  o f  f ede r a l  law. '~ 

Olipha, /  contras ts  s h a r p l y  with .~anta 
(tiara l'uHdo. T r i b e s  ,u'e p e r m i t t e d  t,~ 

d e c i d e  s o m e  " ' i n t e r n a l "  utatters.: '- '  bu t  
the  c e n t r a l  p r o b l e m  o f  m a i n t a i n i n g  
o r d e r  on  l and  ( f r eq t , en t lv  p o p u l a t e d .  
in pa r t  by v i r tue  o f  f ede ra l  .Mlotment 
Act  p o l i c i e s ,  by m e m b e r s  o f  m a n y  
t r ibes  a n d  by i n d i v i d u a l s  u n a f f i l i a t e d  
with t r ibes)  is b e y o n d  t h e i r  ken .  T h e  
C o u r t  wen t  f u r t h e r  in Duro t: Reina.:"; 
h o l d i n g  tha t  t r iba l  c o u r t s  a lso  l a cked  
a u t h o r i t y  o v e r  n o n - t r i b a l  n t e m b e r s .  
hu t  t h a t  r u l e  has  b e e n  r e v e r s e d  by 
C o n g r e s s . : '  C u r r e n t l y .  t r i b a l  c o u r t s  
have j u r i s d i c t i o n  ove r  t h o s e  c r i m i n a l  

I blume 79.. \ 'umber 3 Judicature 123 
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'1, ~ ..~,t " , l l l l l l l l ~ ' t !  ' , ' ; ! 1 1 1 ; I  t ! ' I ~1 { '~  

'11111] 11!1X11 I , I I ' .U ' , .  

)11 !11~' . " . I i  - I ( i v .  :',', I1tl." V . ,L~ I '  ,,1 

+ ' I ID I  ( t ' t l ' , i  I '. '/~Dl't~. i i l C  ~111)1"e111(." ( . . ( J l l l t  

; . . l ( i  11 ++ .~ .'.,t11~11 /~,'111/¢'1~ I11/1~11 i ; , . ~ l l l -  

; i  i '  ( , i t l l H i i l #  ~ ~.. i ;~,~L' I I ,;h~" ;' . I!(1 111 

: '+;1'11 . l i l d i l l l / I  / . ' ; ~ l l { ' l l l l l l '  ( . ' l l l l l l J g l l l ~  ; ' .  

• ; J ~ / t I H l ¢  ' i l; . l l .  l ~ ' ( i t ' l ' ; l i  ( 1 )LLI ' [S  si£<>uld 
t , l {  ( ' \ t ' l ( . ' I s ( . "  ( l " i ]  l l l l ' I S ( i i ( ' [ i C ) l l  < )v (?r  i 1 ( -  

" i v I l i t ' ~ .  ;.II'I:',IIIU I , I I  11"li'~il] ] i l . l |c is .  l i t  ] e l t s t  

. I ( ) I  i i  ( ; l~ t '~ ,  ; t l t "  I ) ~ I i ( I I 1 1 ~  i11 

; r t l )a l  ct,t~1"t~ ; ,nd t r i b a l  
, ( . ' l l l ed i~u ' , . i  h ; t v ( '  h t ' t + l ]  t ,~ : -  

i u l t t s l e ( i .  , l l l f i  p(~Sslhh 1)c)t 

i i ~ c r e a l t c r .  " | - [ e r e  t h e  d o c -  

I r i n e s  e c h l o  h l w  ~ e 1 ~ e 1 " a t e d  

i n  t h e  c l , m t e x t  I,~1 s t a t e - | c d -  

~'1",tl r~"httions. , \  bas i c  
pll ,U)osit ion i~, t i tat whi le  
lerh.'rai c'l,)tlrts ( i l , )  I!1,)[ lack 
' t l l ' I s ( i i c t i l , ) l l .  l t l~ { . -s  e l  ( ' ( ) -  

! l i l y  ; t l l d  i l b ~ , l e n t i o n  i l l a l l -  

~ii l tC ( h ' | ~ . - l ' e n c e  t l )  i l l t t ) t h c r  

¢ < ~ t t l - t s  d e c i s i o n .  

But re f l ec t ive  l,fl the d i f  
It'l'il1~ hist<+1"ies <,I ,~tates 
a n d  t r i b e s ,  t he  lit is far  

f rom exac t .  On; the  civil s ide .  ~tlpl'ellte 
( :ourt  o p i n i o n s  ar.~.labl:,. ( lemonstrate 
~ r e a t e r  f e d e r a l  d e f e r e n c e  tl,) tr ibal  
c o u r t s  than to state  courts ,  l f a  trine is 
f m m d  to  have  j t t r i s d i c t i o n ,  t h e n  its 
h o l d i n g s  o n  the  mer i t s ,  even  w h e n  im- 
l ) l i c a t i n ~  t e d e r a i  law. c a n n o t  be  re- 
viewed by the L'.S. Supreme (;<)urt.:" 
~ut  in ~i,)111e c()ntexts. I t 'deral  cl,mrts 
.,c('l,)n(i lens ( le lerence II,) de('isions ,~I 
: ! l i ) i l J  t ( ) t l t ' t s  l h l t l t  [i,) IJ l l , )s t"  ~)i  s L i l [ e  

,¢,ttrts. L'nl ike the  full faith a n d  credi t  
: l c c o r d e d  to  s t a t e  c o u r t  d e c i s i o n s  
al)l,mt t h e i r  own  i t tr i sd ic t ion ,  f e d e n t l  
cour t s  have r e t a i n e d  power  tlo dec ide  

t h e  q u e s t i o n  o f  t r i b a l  j u r i s d i c t i o n  
; I I ]  e W . ' "  

Morem'er .  the deference accorded 
'~tates on the cr iminal  side. e x e m p l i f i e d  
Iw }bun.~'~r t: H a m s " '  and  by a .k, r o w i n ~  
b o d y  <)f f edera l  habeas  law insttlatin~z 
q a t e  d e c i s i o n  makin.~,  is no t  paral le led  
in the  tribal c o n t e x t .  Whi l e  state cr imi-  
nal laws can  be  a p p l i e d  to n o n - c i t i z e n s  
wi th in  state  borders  I bttt n o t  always to 
I n d i a n  t r i b e  m e m b e r s ) ,  u n d e r  Oli- 
phant, t r i b e s  c a n n o t  e n f o r c e  t h e i r  
c r i m i n a l  laws a.~ainst n o n - I n d i a n s  but 
mttst  in s t ead  d e p e n d  on a n o t h e r  sov- 
erenzn's  law-entbrcement  interests.;" 

In a d d i t i o n ,  w h i l e  t h e  S u p r e m e  

124 .Judicature l'olume 79. Number .5 
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,LLI'I I1,',', l l l ID()" , t °Cl  ¢'5:i1( ;]!:'.2" " . .~ . ( I , t ;C l ' ,  

;1('11 t ' , : : ~ I ' < " ~  11.1'~ , l i l t '1111~It '~;  " , , . , ; i11 

- i , l l C  " ,~kt ' l" t ' l~11 1111111t1111|~,. " I, ~,',i1"[ 

I,D. it 111<)1+." I ' t ' i a X ~ ( . l  " ,Li l l l (Li i l ' ( i  ;. 4" I I I I C I ' -  

~ ! ' ( ' I I 1 1 ~  ' ~ l i tT l l t t~% I I I V ( ) i X ' I I I ~  ! i ~ l l l t  ~, ~111 

";i): l i  z)<m('1,+, i.::vezl ~;11h I]1~." l l l l l" l i l , t l  

+'W('~ttl+,t: ' l ) l  t i t (?  " ' ( I t . ' l ) ~ I t d P 1 ] 1  - L t t t l S  <+I 

'.1"ib~"~. MZtttLtC'S ; i ] '+  t i t  D e  ( . ' t )11+~Lttte( [  i n  

; ] l u . i r  l : ixl , )r ,  the ( : < ) t l l ' t ' S  " q a t t l t o l ' V  i l l -  

+il l+l ' i(_'Y I ' ( ' iV  +111 i |  l a , i d t r  I i l l | ~ e  ¢)1 i]I1,1.11(.-11- 

;tl~ a ,m  px' inciples I h a n  wilen  ~tates" 

The deference accorded 
states on the criminal 
s ide is not paralleled 
in the tribal context. 

,.)vel"ei~ll powers are at stake. ' 

It is n o t  onh" l imits  , ) n  +tlrisdi(:til,Jn 
that d e m o n s t r a t e  on~oin~" li~de1,+al con-  
trol. Tr iba l  c o u r t s  l h e n l s e h ' e s  h a v e  11 

h i s t o r y  o f  f e d e r a l  m ' e r s i ~ h t . . - \  first 

",5. .~,e ¢oIPruih F'l 'allk l%mlnlt ' r .+hri l )1, l'h,. U+'u- 
, ,i,h.s m ,~'I | ' I ' I+'IL~II~': . ~ l l t l i ~ ' " l l j ~  P issI I+ 's I I I  i t ; t I l l  I j l l ' l s l l l f .  
' - u . . i i  A r : L  L. I~I~. 329 119<':+~ 

' ' . ! I  ( i r .  ] t+ l~l~)  ~t '~l  l ) i l l l t ' l  ~ th -~ ( ' l l l 1111~  l i l t "  l l l s l ' l ' l ' -  

I f + I l l  I I I  l i l t '  I L ' ( | t ' l ' a l  t O l l l t  . l l l l l  l l l | C i l l | ~  . l l ) ~ , I P l l l l l l l l  
:)i+~l)t.'r lh¢'l ' t '~; . \ ] l h t - l l l i t . r  ,~.. l,~.t~ x. " , t , . i x  .'xll,j. 
I, , ,rp+. :h,43 F.2d ~.:~..'~I .I ~ 7i h I :ir. ~. ,, , r  u,.,,.d. I I I 
~,. (A. l i  '~1 I |~.}~.I:II + l ¢ ' q l l l l ' l l l ~  l ' x . in l l l l+n l ( l l l  +i| " | , l<-  
' l l i l l  c i r ( ' l l l n M a n (  t .s ~ i  t . . i t ' h  l ' ; l ~ l ' . . . l l l  ~ l l l i l ' r  I~i ( h ' l l ' l ' -  

t l l l l l e  ' . v h e l b e r  l , h l -  is,+l l t"  I n  ¢ l i '+ l ) l l l t . "  i'+ l l ' l l i t  ;I l t . . s t . l 'V ; l -  
I i + i i i  a l l i . l i r  + , ' l l t i l , | l~ 'd  i t )  l h v  t ' ~ | | i l l l ~ l l l l n  ( l l l t ' l l ' l l l L " "  I .  

"+% .'6',' h+wa M l n u a i  Ill+. (~,). x. l . l l ) l a n l ¢ ,  h'<ll l "~.  
.ll "_+I)-~ l.~IrVeltS, l.. ~or lcnrr ln~z and  t l i ' , '+el l l i l l~ l .  
~, ," , h ,  3aura ( . h a t  I'u,-#lu..1,I(i t '.h. ;ll <.~ I1.~1 ( indx~- 
III~'I11'4 III l r i | )a l  t<,tlrt'+ Ina% hi. dm.  l l l i l  iai t lz and 

redi l ,  in cer l ,a|n SilUatlon'+ " 'p r ,~pt ' r lv  w~111in t h e i r  
l , i r isdicl , lOn"1: In  rc  ~u ' c i l .  ,~.'~ F.~d 66. l i~ 14"lh 
( .ir. ]5~.ql ~i'ioi|nI~ ; .n l Ihor i lv  ,,11pp,)r1111~ I11r ])r,)p,k- 
, i l i o n  II'l.'II t r ibes  co11,,111,111e "'h'rr11,)1"irC" d11c h i l l  
l a i th  and  c ' redi ,  t r a d e r  the P a r , ' n l a |  Kid l la ln ln~  Pn'-  
' ~ e l l l i ¢ ) n  A C I I :  r r a c , )  + ~ . . . ~ l l p t . l l l l r  l , . ¢ l l l r l . . ~ l l l  l ) .2d 
II):+0 +Ariz. l g t l l l  lh,m<+l- in~ . \a~q¢)¢'+ulr t  t 'Cr l l l i -  
t a l es  Cl l ln l / )e jJ in i  a l , lendi lnc(,  e l  wii11~% al Iri:tJ in l -  
, I e r  l,he t 'n i l~+rm .Act to  .%¢.ciii'¢. the  . ' \ l I l 'n( ' la l ice o |  
Wilne,~ses F r n m  Wi l ,houl  a . " I ta l ( "  111 I.rilninaJ P r o -  
¢ ' e e d i n ~ l .  

fill..-~.,+ the N i n t h  ( . i rcui t  iml  ii. " ' I T ! h r .  ql leSl l lm 
, d  t r i l ' ~ l  c o u r t  l u r i sd i t l , i on  i+ a le ( le rn l  tllIL..+il,iOll.'" 
F M C  v. S h o s h o n e - B a n n o c k  Tri l)+.s. :IO3 F.2d 131 I .  
1:114 O.ll,h C i r .  1990 | .  , r r t .  d,,n+e¢l. 4~.Ltl L'.S. ~343 
+ 1991 i (cs l ,ab l is lz in l  de mn,o r( 'vleW f o r  " ' l ' t 'd(md h-- 
~al  quesl , lons'"  ;+.lld a In¢lrc ( | t ' | ( ' l ' r n l l a [  " 'c learh" ¢'r- 
l ' l ) l | l * + l l l l ' +  . ~ l a l | d : I r c i  i i i  r ¢ .% ' l l ~v  I i i i  l ; | C l l l a l  ( ] i i i + %  - 
i i i  111%. " i .  
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• "( l l i l l l l ' , l l l  11~,ti l l l i l l ' , t ' ~  it '~, ' t". ' i t l  II()1"111 ~, 

t - r  ~ ( 1 1 . 1 , |  i i l - i ) l l l t -  . ' ~ ' ) l l i l l + ~ l l  I'~!"~- 

"~',(~. l -  lllX, i'~.[111~ " l l ' l l ' l t ' - ,  '+I : ' t :  l ' ( l i C l l l ) l l  

• '; ' ~ l l l ) t + l ' V l ' s l l l ~  t t l l+ ' l l "  t ' " ~ t ' l ' ( " . - , '  ' ' l  i l . . '  

" ~ t ' < ) l l l , i  n t C t i Z < ) ( i  e l  C<HI I I ' ( ) I  i i . '+- I ~ t ' t ' l l  I~ 

; . ~ . l l ' l l l ' [  i i l l l i  i:+lJliu'ntc ' r J ~ ) t . -  . , ~J t ) l l l  

~ t+)w t<) t 'X~'l '(Jl~12 l l | t '  h l l I S ( i i c t ] ,  d l  I l l | i t  i c -  

tvtains theirs, i n  l,',n4, the ..vu:t 't:trx ,,+ 
the i n t e r i o r  t+stablish~+l,i ", ,+:t1"t~ ,~ ]n- 
4Jan idfens(.+s. '" " I ; l l l c ' l , i  : , :  l , , l l , i i ; ]n 
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Development of tribal court<..¢- 
past, present, and future 

I 
n the 19th century,  the k 'ni ted 
States had  li t t le in te res t  in in- 
cludinE Indian peop le  within its 
c i t i zen ry .  I n d i a n  r e s e r v a t i o n s  

were de l ibe ra te ly  located apa r t  from 
whi te  c o m m u n i t i e s .  I n d i a n s  were  
persuaded  to remain  on the reserva- 
tion. tirst by the militarv, then by In- 
dian agents,  and  then by tile Indian 
police.  Ind ians  were not  Anter icans .  
and  federa l  officials had  no interest  
in having t hem gain A m e r i c a n  citi- 
zenship and individual  l iberties under  
the Const i tut ion.  

in 1883. the commiss ioner  of  Indian 
a f fa i r s  a u t h o r i z e d  c r e a t i o n  of  the  
courts of  Indian offenses ( CFR courts 
to opera te  u n d e r  a set of  rules created 
i)v tile Bureau of  Indian Affairs (BL-Xl. 
Previously. I nd i an  agents  summar ik '  
s en t enced  those they be l ieved to be 

I. Un i t ed  .States v. C lapox .  35 F .575 .577  iD. Ore .  
I.,¢~181. 

2. lljti k'.S, "556 118831. 

guih-v of  wrongdoing  on Indian reser- 
vations. By 1890. agents on most reser- 
vations were a ppo i n t i ng  the i r  "',,wn" 
l , ldians to serve as police And judges .  
By d i s t r ibu t ing  thvors, h ld i an  agents  
were able to control  pol ice threes by 
p a y i n g  v i r t u a l l y  n o t h i n g  to h a n d -  
picked I n d i a n s . . M t h o u g h  cour ts  had 
func t ioned  on some reserva t ions  for 
several years. Congress  a p p r o p r i a t e d  
no funds for j udges  until  $5.000 was 
made axailable in 1888. 

O n e  f e d e r a l  c o u r t  d e s c r i b e d  t h e  
early CFR courts as " 'mere educa t iona l  
and  d isc ip l inary  ins t rumenta l i t i e s  by 
which the gove rnmen t  of  the k 'ni ted 
States is endeavor ing  to improve and 
elevate the condi t ion  of  these depen-  
dent  tribes to whom it sustains the rela- 
tion of  guardian."~ Jt tdges would often 
take into account  Indian  custom when 
I n d i a n s  c a m e  b e f o r e  t h e  C F R  c o u r t s .  

but this did  not  translate into leniency. 
More likely, it mean t  a tougher  penaha" 
o r  subject ion to t radi t ional  sanct ions  

November-December 1995 

for a uniquely  Ind ian  offense. Several 
i m p o r t a n t  I n d i a n  c u s t o m s  a n d  ,'vli- 
~ious practices,  sucil as the sttn (iancc. 
n l e d i c i n e  n l e i l ,  a n d  d i s i r i i ) u t i o l l  ~,i 

I ) i ope i ' t y  Ow l i ed  I)v a i i  lnd i ; . i i l  t l i i  his 

dca t l l ,  we re  o u t l a w e d ,  a n d  v i o l a t i o n s  

were punis l led  by CFR courts.  
[ u d i a l l s  o n  n l a f l v  r e s e r v a t i O l l S  f ( ) l l -  

t i n u e d  to r e s o l ve  s e r i o u s  d i s p u t e s  
a m o n g  themse lves  o u t s i d e  the  CFR 
courts.  T rad i t i ona l  sanc t ions  such as 

JOSEPH A. MYERS is executive director 
of the National Indian Justice Center, 

ELBRIDGE COOCHISE is chief judge of 
the Northwest IntertriDal Court System anti 
president of the National Amencan Inclian 
Court Judges Association, 

resti tution,  ban i shmen t ,  payment  to a 
vict im or  his he i r s ,  a n d  v e n g e a n c e  
were c o m m o n .  But. as k'a" Parte Crow 
D0,~ illustrates,  federa l  au thor i t i es  at- 
t empted  to a r res t  and  punish  Indians  
t inder  federa l  law when Ind ian  rem- 
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, - ( l ies  st.t*lllt~ti inacicouatt:. (h~)w i)c,,.z - 
':aciition.ti ounisim~cnt for mttrderin~ 
.";ootted Tail (restitution to surviw)rs D 
was seen us inappropr ia te  anti n()t rit- 
~in~ with the "'civilizing" plan ol the 
whites. When Crow Do~ appealed his 
federa l  mt t rde r  conv ic t ion ,  the .Su- 
p r eme  C,)ttrt reversed,  ltoldimz ttaat 
there was no.iurisdiction to apply t~:cl- 
eral law in such disputes. Congress re- 
sponded  by passin~ the Major Crimes 
Act-; to extend federal eni 'orcement  of  
certain crimes between Indians occur- 
ring on reservations: end ing  exclusive 
tribal jur isdict ion over crimes between 
Indians on reservations. 

No specific s tatutory authori ty  ever 
has existed for CFR courts. 
In 1921. h o w e v e r ,  t he  
S n v d e r  Act * e m p o w e r e d  
the  c o m m i s s i o n e r  o f  In- 
d i a n  a f fa i r s  to e x p e n d  
money  t'or a variety o f  ser- 
vices to Indians. including 
"'the e m p l o y m e n t  of . . . In-  
d ian  pol ice [and]  Ind ian  
j u d g e s  .... "" But  C o n g r e s s  
was h o s t i l e  to l a t e r  at- 
t e m p t s  to v a l i d a t e  the  
courts  and  to clarify their 
j u r i s d i c t i o n .  .More re- 
centh' ,  cour ts  have t o u n d  
author i ty  for establishing CFR courts 
u n d e r  the general  s tatutory powers of  
the commiss ioner  o f  Indian affairs. 

By ~he 1930s it was clear that  assim- 
ikttionist policies had failed. .Mlotment 
imd caused the loss o f  90 million acres 
by Indians .  and  tribal g o v e r n m e n t s  
were ruled by the Indian agents. Life 
tm Indian reservations was miserable. 
Con.~ress enacted  the Indian Reorga- 
nization Act; to allow tribes to re-estab- 
lish and  assert their  govern ing  powers. 
and  to redress o the r  adverse effects of  
earlier policies. 

U n d e r  the act. tribes were to draf t  
the i r  own cons t i tu t ions  and  laws and  
set u p  the i r  own cour t s .  Most  had  
little reco l lec t ion  o f  their  t radi t ional  
systems, and  the re ins t i tu t ion  o f  tra- 
d i t ional  law on reservat ions  was nei- 
the r  real ized n o r  e n c o u r a g e d  by BIA 
officials. Most tribes e i the r  r e m a i n e d  
u n d e r  the  o ld  svs tem o r  a d o p t e d  
codes  m o d e l e d  closely af ter  the BIA 
c o d e .  C o u r t s  a d o p t i n g  t h e i r  own  
c o d e s  b e c a m e  k n o w n  as " ' t r i b a l  
cou r t s . "  A clear  t r end  since the In- 

,~i~tll ~ t ' l ) l ' 2 "~ l l l i l . l l l (H1  .3tel I1Lt- i ) t ' t - l l  It)l" 

~: i i3trs  I~J dt 'vt~i~)] 'J c , , ( i t ' s ,  :t,l~,tl ( 'qtllV('l:l 

ilOln CFR C()t l l ' tS  I ( I  I r i b a i  c ( ) t l l ' tS  ~ l ) -  

t ' t a t i l l ~  t l l l d t - r  tl-ii3Al s O V e l e l ' . . r n t v .  

I n d i a n  C i v i l  R i g h t s  Ac t  

111 the nfid-1960s fecierat policy movecl 
t(m'ard sel l 'determinat ion. . I  t|st as tiffs 
policv was being articulated and pro- 
.grams were bein~ proposed  to imple- 
ment  it. Congress enacted the Indian 
Civil Rights Act of  1968. L'ntil then. 
tribes were not  subject to the L'.S. Con- 
stitution. Concern  over allegations of  
some tribes" civil rights violations led 
to imposit ion of  most Bill of  Rights re- 
qu i rements  on all tribes. The  Indian 

Tribal courts 
have yet to 

receive a single 
benefit  under the 

Indian Tribal Justice Act. 

Civil Rights Act not  onh" limits tribal 
courts in their disposition of  cases, but 
imposes requirements  of  due  process 
upon them. 

In 1978. a decade .a f te r  the Indian 
Civil  Ritrllts Act became law. the Stt- 
p r e m e  C o u r t  d e c i d e d  S a n t a  C lara  
Ptteblo v. Martin.e-_" holding that the act 
was u n e n f o r c e a b l e  in the  f ede r a l  
cour ts  except  th rough  a writ of habeas 
corpus .  Two t 'orums, the Cour t  ob- 
served, r e m a i n e d  available t'or relief: 
tribal forums and. where tribal consti- 
tutions require secretarial approx,'al o f  
new ord inances ,  the D e p a r t m e n t . o f  

• the Interior. 
In the mid-1980s, the U.S. Commis- 

sion on Civil Rights began a six-year in- 
vestigation p r o m p t e d  bv federal offi- 
cials who  were d i s appo in t ed  bv the 
3"lartinez decis ion .  T h e  commiss ion  
strongly suppor ted  congressional  ini- 
tiatives to authorize funding  of  tribal 
courts in an a m o u n t  equal to those of  

• equivalent  state courts.  It was h o p e d  
that increased fund ing  would allow for 
m u c h - n e e d e d  inc reases  in j u d i c i a l  

r r . . . .  148 Jud ica ture  l b l u m e  79~-~:u-mb~-3 . \b~ember-Decemb-er1995 . . . . .  
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-.iial'ics. i:n~ cicrks tor tribal iuri~cs. '.lw 
:ttntiin7 ~)i I)tt0iic dc lendcrs  and ~w- 
i t " lSe  c()l l l lSei.  ;tll(i i l lc le : t s¢ci  kt(.ccs~ l,, 

I C~;.tl atnhorities.: 
T h e  c o m m i s s i o n  also sup 

proposed  congressional  initiauves ~,~ 
provide a more equitable distributiox~ 
,,f funding tot  tribal [orums. an annual 
survey .md report  to Congress regard- 
in~ the funding needs o1" tribal courts. 
and funding that allows for flexibility 
a m o n g  tribal forums. 

T h e  T r iba l  J u s t i c e  A c t  

In F e b r u a r v  1991. S e n a t o r  J o h n  
McCain introduced the first in a series 
of  tribal court  e n h a n c e m e n t  bills. Fi- 

nally Congress passed the 
Indian Tribal Justice Act in 
December  1993." However. 
I n d i a n  t r ibes  a n d  tribal 
cour t  systems have vet to 
.receive a single benefit un- 
der  the act because the BL-k 
has vet to implement  it. 

The  act promised $58.4 
million per  year in federal 
funding  for the operat ion 
and  e n h a n c e m e n t  o f  In- 
dian tribal cour ts  inste: 
of  the cur rent  S12 miilic 
to $14 mi l l ion  per  year. 

However. the BIA and the U.S. House 
Appropr ia t ions  Commi t t ee  failed to 
request  funds for fiscal year 1994 or  
1995. Onh '  minimal funds ($5 million) 
were r eques ted  for fiscal 1996. Yet. 
even this minimal amoun t  was deleted 
by the Appropriat ions Committee.  It is 
now up to the U.S. Senate to restore at 

l e a s t  minimal f u n d i n g / o r  the Indian 
Tribal Justice Act. 

The only step the BIA has taken to 
i m p l e m e n t  the act was the appoin t -  
m e n t  in 1994 of  Carev N. Vicenti as 
special assistant for tribal justice sup- 
port. His efforts to implement  the act 
were thwarted, and he recently left the 
BIA in frustration. 

3..Act Of March 3. 1885. ch. 341. ~9.23 Stat. 362. 
:t85 as amended. 18 U.S.C. ~1153. 

4. '2.5 U.S.C. §13. 
5. 25 U.S.C. §§461-479. 
6. 436 U.S. 49. 98 S.Ct. 1670. 56 L.Ed.2d 106 

IU.S. Sup. Ct. 19781. For a further discussion of 
Martinez. see Resnik. Multiple soverefi 
tribes, states, and tlw federal government. 7g 
118. 121 (19951. 

7. The Indian Cisil Rights Act: A Report of the 
United States Commission on Citii Rights i June 
19911. 

.q. Public Law 103-176 (Dec. 19931. 
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' ! ' t ~ i l l ; t I  V , ' i " : t ~ l l .  - . ; t i c t l  w ~ > ~ i l l i  ] l ; l V c  

: , iKe l l  l r l i ) : l i  t ( l i l l ' l  IO . i ' l ' ~ ' ; l ~ i l [  I ) t l [  (J[ l i l t "  
~1.-\ ; l l l t i  r:'c~Jtqli.,;t'(i ; i l l  in¢ie i ) t -n( icnt .  
: l ; l t i ( i l l ; i i iv  IlilY, l '( i t l i ha l  i l ld ic i i t i  c , l i l l t ' r -  
tilt't_'. T] t , i l  l)l+~Vl~:i(+n w;is t ie lc ted  dc- 
, l i i l e  ~lt';.tl lll 'Olt'Sl i ix tr ib,t l . luei~es a l ld  
t i le incl ior i tv oi i i ib ; t l  ~OVel 'n l l le l l t  Ic'ad- 
UlS. I h c  i t - l i l ; i in i l l ' . ,  r leat t l re ol t i le ;iCl 
was i t ic  l ) r ( i ln ised increase <it f u n d i n ~  
!cvels i o r  t r iba l  c t l u r t  ope ra t i ons .  In 
t i le  e l l d  l l la l lV  s i l l ) p o r t e r s  oI t r i b a l  
co t i r i  i n l p roven len {  leg is la t ion s imply  
t :O l leen t ra ted  tell ~ e t t i n ~  
l l u l d i n 7  lo r  t r ib, t l  c<nlrts. 

~pec i f i ca l l  v. the  I n d i a n  
T r i b a l  . Jus t ice  Act  p r o m -  
ised the l b l l ow in~ ,  n o n e  o f  
which has t ' i)Ine tilrou,.dl,  
, ' x cep t  ti~e a w a r d i n ~  <if a 
t ' ( i l l t r a c t  i t )  C O I l ( i l . l C t  t i le 
t r i ba l  ¢ O t l l ' l  S t l l 'Ve ' ,~  

• 550 nl i l l ion p e r  ) 'ear  ill 
base  sup 'por t  f u n d i n g  for  
t r ibal  ju s t i ce  systems: 

• .$7 mi l l ion  p e r  year  for  
t echn ica l  ass is tance,  t ra in-  
ing, and  i m p r o v e m e n t s  o f  
t r ibal  jus t ice :  

* $500.000 p e r  yea r  in a d m i n i s t r a -  
tive expenses  for  the  BL-Vs u p g r a d e d  
Off ice  o f  Tr ibal . Jus t ice  S u p p o r t :  

• S500.000 p e r  yea r  in a d m i n i s t r a -  
tive expenses  for  t r ibal  j u d i c i a l  confer -  
t 'nces:  a n d  

• $4011.I)1}() fo r  a s u r v e y  o f  t r i b a l  
t ' ( i t l l ' t  S v ~ t e l I l S .  

T h e  BIA ' s  FY95 b u d g e t  r e q u e s t  
n o t e d  that  t h e r e  a re  ".2)32 t r ibal  j u d i c i a l  
systems and  2'- ) CFR cour ts ,  for  a total  
t)f 2"54 Ind ian  c o u r t  systems. Given the  
c u r r e n t  S12 m i l l i o n  in f e d e r a l  fund -  
intl. the averat~e is less that  $48.000 p e r  
cou r t  system, p e r  year  to f u n d  j u d g e s .  
clerks,  p rosecu to r s ,  d e f e n d e r s ,  the  ju -  
v e n i l e  a n d  p r o b a t i o n  d e p a r t m e n t s .  
bailiffs a n d  p rocess  servers ,  c o u r t  fa- 
cilities, c o u r t  resources ,  a n d  admin i s -  
trat ive costs. Even u n d e r  the  $50 mil- 
l i on  p e r  y e a r  p r o m i s e d  u n d e r  t h e  
Ind ian  Tr ibal  Jus t ice  Act.  the  average  
f u n d i n g  wou ld  be on ly  $200.000 p e r  
c o u r t  system. T h e r e  a re  no  s ta te  o r  fed- 
e ra l  c o u r t  sys tems  t ha t  f u n c t i o n  on  
only  $200.000 year. let  a l o n e  less than  
$48.000 p e r  }'ear. 

Even  t h e  C o m m i s s i o n  o n  Civ i l  
Ri.~hts c o n c l u d e d  that  the  m a j o r  chal-  

!l '.2t" I ) t ' i l + l ' < '  ' ! ' ; i ) ; l i  I , . i l l ' l  " ~ . ' : ~ ' l l l "  " ' . : -  
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't'"4~illl+I't"4. l i+;ihl i i lT, lundin<_ r, .t;1ci '..,tut i- 
. i l i t 'e. S~)ll i tJl i l i i l7 till.tl t iWv iic'\'c i , tckcd 
-{ l iCe tilt_" inct.t)t i<>it t~l t i l e  i i n d i ; t i l  
F : i ba l  .! ustic'c Act i.'" 

F l i t  + l n t i i i u t  i - i i t ) l l i  Jus t i ce  .-',.el rt.- 
~tuired the BIA it) t~ln¢itlCt t i l t ,  t i i b : i l  
C i ) l l l ' t  l t l r v e v  h } ' J u u e  3. 1994. .J i ld~e 
E l b r i d u e  ( : ooc i l i s e .  t ) r e s i d e n t  <it t he  
N a t i o n a l  A m e r i c a n  l u d i a u  ( ; u u r t  

Funding for tribal 
courts should be 

transierred to 
the Department 

of Justice. 

. J udges  A s s o c i a t i o n .  p r o p o s e d  t h a t  
NAICJA be t i le  n o n - f e d e r a l  en t i t y  to 
c o n d u c t  the  survey bu t  t he  BL-% t u r n e d  
down his p r o p o s a l ,  c o n t e n d i n g  t hey  
c o u l d  no t  e n t e r  in to  a sole  s o u r c e  con-  
t rac t  tb r  m o r e  than  525.000 d u e  to fed-  
era i  r egu la t ions .  

T h e r e  was no  BIA a c t i o n  o n  t h e  
t r ibal  c~)tu't survey  unt i l  . fudge  ( : a rev  
Vicen t i  was h i r e d  to m l p l e m e n t  t he  
act. He  a s s e m b l e d  a task force  to se lec t  
an en t i ty  to p e r t o r m  the  survey,  a q d  
p r e p a r e  d ra f t  r e g u l a t i o n s  for  the  base  
f u n d i n g  t o r m u l a .  It u n a n i m o u s l y  rec- 
o m m e n d e d  tha t  NAICJA be  the  st i le 
sou rce  con t rac to r ,  a n d  the  r e c o m m e n -  
d a t i o n  was a p p r o v e d .  However .  in De- 
c e m b e r  1994 the  BIA d e c i d e d  to p u t  
the  survey c o n t r a c t  up  for  c o m p e t i t i v e  
b i d s .  A c o n t r a c t  h a s  s i n c e  b e e n  
a++arded to the  A m e r i c a n  I n d i a n  Law 
C e n t e r  to c o n d u c t  the  survey. 

J u s t i c e  D e p a r t m e n t  e f for t s  

Unlike the BIA. tile U.S. Department  
of.Justice ~as Attorney General .Janet 
Reno points out  elsewhere in this is- 
sue) has made substantial efforts, with 
minimal funds, in recent years to ad- 
dress issues concern ing  Lndian tribal 
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i:+ml JS[.-\ t~ thc' D e D m t n i e n t  ot l t tst icc.  
-i+tis rc t - , ) Inmendat i ( ) i+  i> i l ; tsct i  n()l 
, ,lliV Ill)till Ctll'l'Cllt Ot_'pttt'llnCllt <)I .Jus- 

tice policy, but up<m tilt_" principle titat 

!;lW cq|Iorcelllen t atld iudicial >ervwcs 

;~rc vital ~()Vt+I'llnleIlt ItIIICtiIJIIS ~.tU(i 

~rhical t,, the dav-t<i-<lav 

tttnctionht~ of tribal ~ov- 

e r n m e n t s .  S i n c e  law Ull- 
l b r c e t n e n t  ,rod j t tdic ia l  sel +- 
v i c e s  a r e  tl t)t  p r i o r i t y  
ma t t e r s  ,tt the  BIA. imp le -  
: n e n t a t i o l l  (if t h e  I n d i a n  
T r i b a l  J u s t i c e  .-\('t sh<)ui(l 
',)t + t rz tns ter red to the De- 
par tmen  t ot.l ustice. 

T r i b a l  c o u r t s  have no t  
received the a t t e n t i o n  and  
s u p p o r t  n e e d e d  to make  

them a s t rong,  p r o d u c t i v e  i n s t i t u t i o n  
o f  t r i b a l  . ~ o v e r n m e n t .  D e s p i t e  t h i s  
bleak h is tory,  posi t ive changes are oc- 
cu r r i ng .  

I m p r o v e m e n t s  a r e  h e i n g  g e n e r -  
a t e d  by c o o p e r a t i v e  c o m m u n i c a t i o n  
a m o n ~  t i le  f e d e r a l ,  s ta te ,  a n d  t r i ba l  
j t t d i c i a r i c s ,  n lx ' ths  a r e  I ) e i n ~  d is -  
( a r d e d .  a n d  w()rkin~ r e l a t i ons i t i p s  es- 
t ab l i shed .  Resotu 'ces  a re  be in~  s h a r e d .  
;.llid we a re  t a lk ing  to each  o the r .  A.l- 
t h o u g h  t i le fu tu re  o f  t r ibal  c o u r t s  may  
lie at risk b e c a u s e  o f  f ede ra l  f u n d i n ~  
c u t b a c k s ,  t he  t ) u t l o o k  for  su rv iva l  is 
e n c o u r a g i n g  g i v e n  t h e  c o o p e r a t i v e  
d i a l o g u e  o f  r e c e n t  years.  But let  us no t  
forge t  tha t  I n d i a n s  have always b e e n  at 
risk ill this society. ~ '~  
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A n e w  era of Yedera]--ifba] 
court cooperat ion  

The AJTnth Circuit Task Force on Ti4bal Courts is helping to encourage dialoote 

and bring about changes beneficial to the federal /udiciary and tribai courts. 

by J. Clifford Wallace 

C 
oope ra t i on  beta~'een tederai  
,rod tribal courts  must  be~in 
with an apprec ia t ion  of  the 
d i f f i cu l ty  in d e f i n i n g  the  

b o u n d a r i e s  o f  this t m i q u e  r e l a t ion -  
ship. Al though  the Ten th  A m e n d m e n t  
is relativei.v specific in d e t e r m i n i n g  the 
d i m e n s i o n s  o f  the  federa l - s ta te  rela- 

: t ionship.  the Const i tu t ion  is decidedh" 
less specific in iden t i f i ing  the  na tu re  
o f  federal- tr ibal  in teract ion.  This  lack 
o f  const i tu t ional  d i rec t ion  renders  the 
,scope of  federal  au tho r iw  in Indian  af- 
lairs,  a n d  the  r e l a t i o n s h i p  b e t w e e n  
federal  and  tribal courts ,  unclear?  

W h i l e  most  o t  us have been  taught  
a b o u t  the  r e l a t i o n s h i p  b e t w e e n  the  
states and  the federal  g o v e r n m e n t ,  the 
status o f  tribal g o v e r n m e n t s  and  tribal 
cour ts  is s o m e t h i n g  to which few are 
exposed .  Thus ,  a l t hough  we acqui re  a 
basic u n d e r s t a n d i n g  o f  the  f ede ra l -  
s t a t e  i s sue ,  we r e c e i v e  n o  c o r r e s -  
p o n d i n g  u n d e r s t a n d i n g  of  the federal-  
tribal re la t ionship.  

J. CLIFFORD WALLACE is chief judge 
of the U.S. Court of Aopeais for the Ninth 
Circuit. 

Federal-tribal interact ion  was origi- 
nallv g r o u n d e d  in treaties. T h e  tribes 
were  regarded as i n d e p e n d e n t  nat ions  
with full power  to punish  cr ime  and  t o  
resolve  d i sputes  within  their  territo-  
ries. Over  the  decades ,  however,  that 
x4ew has b e e n  e r o d e d  bv exercises  o f  
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, , )n~ressional p lenary  power, mostly in 
the res t r ic t ion,of  tribal criminal iuris- 
diction. Without  a cons t i tu t ionalh  de- 
f ined f r amework .  ( ' on~re s s  and  -the 
courts  have deve loped  a patchwork of  

: l a w s  and  ho ld ings  l imit in~ the jur is-  
d ic t iona l  r each  of  tr ibal  cour ts  and  

: c r ea t ing  awkward ju r i sd ic t iona l  gaps. 
This .  in tu rn .  has led to tens ion  in 
the  federa l - t r iba l  cottr t  re la t ionship .  
e x a c e r b a t e d  bv ins tances  o f  the fed- 
e r a i  j n d i c i a r y ' s  m i s u n d e r s t a n d i n ~  
tribal law a n d  fai l ing to respec t  tribal 
co t t r r  judgments . - '  

The . j ud i c i a l  ( :ounci l  o f  the Ninth  
(.~ircuit iaas r e c o g n i z e d  the  i ,np()r- 
lance  of  these  issues and  the  role the 
federa l  j ud i c i a ry  can play in address-  
i ng  the  p r o b l e m s  t h a t  pe r s i s t  be-  
tween tribal and  federa l  courts .  Tha t  
r e c o g n i t i o n  s p r i n g s  f r o m  a legi t i -  
ma te  role federa l  j u d g e s  can play in 
such i n t e r c o u r t  activity, an  acknowl-  
e d g m e n t  o f  how m u c h  we have  to 
l ea rn  l a n d  how m u c h  o u r  coun.ter- 
par t s  in the  tr ibal  cour t s  can teach 
us).  a n d  f rom a wil l ingness to share  

o u r  resources ,  b o t h  tangible  a n d  in- 
t ang ib le ,  toward  b r i dg ing  the jur is-  
d i c t i o n a l  g a p s  a n d  m e n d i n g  t h e  
a b r a d e d  fabr ic  of  federa l - t r ibal  jud i -  
cial re la t ions.  

T h e  f e d e r a l  c o u r t s '  r o l e  

It is not  intuitively obvious  that the fed- 
eral courts  have a legit imate role to 
play in diplomatic  relations with tribal 

. V o v e m b - e r - D ~ e r n b e r - 1 9 9 - 5 - -  - 
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i ,~depcn ,cn t .  SClvin~ ciitti:ren/ s, wcv- 
ci~tns. Federal iudffes should be c:tre- 
rid. however.  ~ o t t o  e x t r a p o l a t e  the 
pr inciple  ~,t ittciicial i n d e p e n d e n c e ~  
which p ro t ec t s  j u d g e s  f rom outs ide  
pressures in their  a d j u d i c a t i o n s . ,  i l ~ ] t  ' 
sulate themseh'es from product ive a I ~  
meaningfu l  coopera t ion  with o u t s i d e ' "  
entities in areas of  iudicial administra-  
t ion. Federal  cour ts  must  c o o p e r a t e  
with . their c o u n t e r p a r t s  in the states 
and  in the Indian tribes it" they are t~ 
vnsure the ctlective delivery of.justice 
across Jurisdictional boundaries .  

.k s l r ~ m f f  e x : t m D i e  is r, c t  b y  I i~e  l e d -  

cral cou r t s  re ia t iveh recent  empimsis  
,)n coopera t ion  with state ittdicittries. 
T h e  Ninth  ('.ircuit in pa r t i cu la r  has 
worked to p r o m o t e  the establ ishment  
and .v i t a l i ty  o f  s t a t e - fede ra l  iudicial  
councils in all states in the circuit, hn- 
p o r t a n t  i ssues  a d d r e s s e d  by t he se  
councils have included ti:derai habeas 
corpus  review of  state cour t  decisions 
I p a r t i c u l a r l y  in the  d e a t h  p e n a l t y  
area~,  the  i m p a c t  o f  f e d e r a l  bank -  
ruptc  v p roceed ings  on pend in~  state 
cour t  Cases. and  a t torney discipline. 

By working toge ther  to soh'e prob- 

1. P , m m e r s h e i m .  I'~'d,'ral Cou)Ts and Their b" ' 
tile Co. text  o! Prahlems and 5olutions Invo lv ing  
ana  State (.ourts. backlzround pape r  for Buildil 
C o m m o n  G r t u m d :  A L e a d e r s h i p  C o n f e r e n  
Deve lop  a Na t iona l  A~enda  to Reduce  ~lurisdic- 
t iona! Disputes  Between i 'ribal. State. and  Federal  
C .u r t s .  1 ~ 199::~L 

"'. ht. 
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, l eascc i  u u s t  a n d  unders tanc i in~ .  That  
t l n d e r s t a u d i n ~ - - ,  ,+ tile poi i t ics  ot + ibd- 
, 'ral-triball rckl t ions  anti  tilt '  s tatus ,tim 
r~le <+t Ir ibal  COtlrts--i> cr i t ica l  to+ ell- 
- lu in t r . lus t ice  i,| t r ibal  c o n u n u n i t i c s .  

T r i b a l  c o u r t s  t a s k  f o r c e s  

The  des i re  to e x t e n d  ti le d i a l o g u e  ant i  
c o o p e r a t i o n  t ha t  lect to t he  success-  
lttl f e d e r a l - s t a t e  c o u r t  i n t e r a c t i o n  
p r o m p t e d  m e  ill I992 tO c o m m e n c e  
t r ibal  cour t s  r e l a t i ons  p ro j ec t s  in the  
Nin th  Circui t .  We we , e  s u b s e q u e n t l y  

j o i n e d  by t h e n - C h i e f  J u d g e  M o n r o e  
.McKav o f  the  T e n t h  Circui t .  T i le  Nin th  
( : i r c u i t  T a s k  F o r c e  o n  
Tr iba l  ([OUl'ts. c h a i r e d  by 
N i n t h  C i r c u i t  . Judge Wil- 
l i :ml t : anbv ,  was ~ iven  a 
h r o a d  c h a r g e :  to i den t i t x  
,utd add res s  the  p , 'ob lenls  
l aced  by the c o u r t  systems 
o f  t h e  v a r i o u s  I n d i a n  
t r ibes  in the  Nin th  Circui t .  
.is wel l  as j u r i s d i c t i o n a l  
gaps  a n d  t ens ions  be tween  
t h e  two s y s t e m s .  C h i e f  

j u d g e  McKav a p p o i n t e d  a 
para l l e l  c o m m i t t e e  in the  
T e n t h  Circui t .  

At the  ot t tset ,  the  task fo rces  envi-  
s i oned  a la rge  c o n f e r e n c e .  O n e  o f  the  
c r i t i ca l  l e s sons  l e a r n e d ,  howeve r ,  is 
that  most  o f  the  needs  anad p r o b l e m s  
to I)e a d d r e s s e d  a re  local  ill n a t u r e .  
Each o f  t i le  t r iba l  c o u r t s  is u n i q u e .  
.Some t r ibal  cour t s  have j u d g e s  who  a re  
c o l l e g e  e d u c a t e d  a n d  l a w - s c h o o l  
t r a i n e d :  s o m e  d o  no t .  S o m e  h a v e  
we l l -deve loped  t r ibal  codes :  s o m e  d o  
no t .  S o m e  a r e  a d e q u a t e l y  f u n d e d :  
most  a re  not .  S o m e  have ins t i tu t iona l -  
i zed  s e p a r a t i o n  o f  p o w e r s  f r o m  the  
t r ibal  connc i l :  s o m e  do  not.  S o m e  en-  

j o y  the  r e spec t  a n d  d e f e r e n c e  o f  t he i r  

3. Elhridtte Cooch i se .  p res iden t  or" the  Nat iona l  
A m e r i c a n  I n d i a n  C o u r t  l ud2es  Assoc i a t i on .  ad- 
d re s s  It) the  W a s h i n g t o n  S t a t e - F e d e r a l  t ; o u n c t l  
;.-Xpr+ P.t951: (.;llief.[uxtice E m p t y  S e k a q u a p t e w a .  
appe l l a t e  c o u r t  o f  tile Hop i  tribe,  t e l e p h o n e  inter-  
view. Dec. 7. 1995. 

4 . .~e  Nat ional  Fa rmers  Un ion  Ins. Cos. v. Crow 
Tribe .  471 U.S. 845 (19851. 

5. Santa  Clara  Pueb lo  v . .Mardnez .  4"~6 U.S. 4t.J 
119781. 

6. (;/. O k l a h o m a  state  c o u r t  rules,  r e q u i t i n g  s tate  
cour t s  to Gtive full fai th  a n d  c red i t  to i udRment s  o f  
tr ibal  cour t s  t ha t  have a d o p t e d  a s imi la r  n i le  al- 
fordint~ full fa i th  a n d  c r ed i t  to s tate  c o u r t  iud~- 
tttetlLS. Okla .  Slat..-kiln. tit. 12. ch. % app . .  R. 30. 

: : b n l  t . q ~ t l t 1 ( i l :  - , , l l l t  + +it; l l , ~ t ,  t - t . , i t ' l ~ l l  
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; icular  t r ibal  cour ts .  
~ : l o l ' e ( t v e r .  W i l t ' l l  t t ' l l S i t H I 5  l t ' c ' t l l "  i) t . -  

l :veen t r iba l  a n d  fcde ra i  cour t s ,  they  
,.viii usuai lv revolve ti le s ame  p layers  in 
e a c h  c~)nl't svs ten l .  l - l l e r e t o r e .  t i le  
mos t  p r o d u c t i v e  a p p r o a c h  is llOt to 
ho ld  a lart~e t J - s ta te  two-circui t  co l l i e r -  
c n c e - - t , ~  w h i c h  f i n a n c i a l l y - s t r a p p e d  
u' ibal cour t s  c o u l d  no t  a f fo rd  to s e n d  
the i r  j u d g e s  a n y w a y - - b u t  r a t h e r  to ros- 
ter  i n t e r a c t i o n  on  a local level. 

hi the  last two years,  the  N i n t h  Cir- 
cui t  task to rce  has been  revolved  pri-  
,nar ih '  in e s t ab l i sh ing  an o n g o i n g  dia-  

Congress and the courts 
have developed a patchwork 

of laws and holdings limiting the 
jurisdictional reach of tribal courts. 

Iogue  a m o n g  the  var ious  f ede ra l  a n d  
t r ibal  cou r t s  in the  circuit . .-ks a resul t .  
we have b e e n  ab l e  to o b t a i n  a b e t t e r  
t , n d e r s t a n d i n ~  o f  the  t r ibal  cou r t s  a n d  
to beg in  to a dd re s s  the  issues requi r -  
ing a t t e n t i o n .  

We have b e g u n  to a p p r e c i a t e  a few 
issues a n d  c o n c e p t s  tha t  a re  essent ia l  
to u n d e r s t a n d i n g  t h e  f e d e r a l - t r i b a l  
c o u r t  r e l a t i onsh ip .  O u r  task to rce  has 
been  activeh,  involved  in e d u c a t i n g  ju -  
dicia l  of f icers  a n d  s taff  a b o u t  t h e m .  

P l a c i n g  i s s u e s  i n  c o n t e x t  

First .  we m u s t  r e c o g n i z e  the  d i s t i nc -  
t ion be tw e e n  I n d i a n  law a n d  t r iba l  law. 
( ;enera l lv .  I n d i a n  law re le rs  to the  sys- 
t em o f  f e d e r a l  laws a n d  r e g u l a t i o n s  
tha t  g o v e r n  U.S. r e l a t ions  with the  vari- 
ous  I n d i a n  t r ibes .  In c o n t r a s t ,  t r iba l  
law is the  law tha t  t he  I n d i a n  t r ibes  en-  
act  a n d  e n f o r c e  wi thin  the i r  own com-  
mun i t i e s .  W h i l e  f ede ra l  j u d g e s  a r e  of- 
t en  c a l l e d  u p o n  to reso lve  i s sues  o f  
I n d i a n  law. they  g e n e r a l l y  have n o  ju -  
r i s d i c t i o n  ove r  t h e  i n t e r p r e t a t i o n  o r  
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federa l  c o u r t  dec i s ions  auci dama~sinl., 
r e l a t i o n s  x+-itil tt~c tribatl cou r t s .  The  
Hop i .  for  e x a m p l e ,  i lave b e e n  reh tc -  
:ant  to c<mmlit  tnuci l  o f  t he i r  t r iba l  law 
~llld c u s t o m  to wr i t t en  E,tTlish lot: fear  
that  they  may s o n l e h o w  " ' h l s e  it. In- 
d e e d .  as lon~  as t i l e r  do  no t  r e d u c e  as- 
pects  o f  t he i r  t r iba l  law to wri t ing,  no  
, ine o u t s i d e  o f  the  H o p i  t r i b e - - i n c l u d -  
ing the  f e de r a l  c o u r t s - - c a n  p r e s u m e  
to i n t e r p r e t  a n d  to a p p l y  such  H o p i  
taw t o t  the  H o p i  p e o p l e )  

Typ ica l ly .  w t l en  t r i b a l  c o u r t . j u d g -  
men t s  a r e  c h a l l e n g e d  in f e d e r a l  cou r t .  

the  f e de r a l  co t , r t  s h o u l d  di- 
rect  its i n q u i r y  to w h e t h e r  
i he  t r iba l  co t t r t  h a d  j u r i s -  
d i c t i o n ,  a n d  it s h o t t l d  
m a k e  tills i n q u i r y  on ly  at- 
t e r  t i l e  p a r t i e s  h a v e  ex -  
h a u s t e d  all  p r o c e d u r e s  ill 
t h e  t r iba l  c o u r t . ;  T h e  Su-  
p r e m e  C o u r t  a lso  h e l d  tha t  
t h e  t r i b a l  c o u r t s  a r e  ca -  
p a b l e  o f  v i n d i c a t i n g  t h e  
r i g h t s  c r e a t e d  by t h e  In -  
d i a n  Civil Rights  Act .  a n d  
t ha t  t h e  a c t ' s  h a b e a s  cor -  
pus  p rov i s ion  was as far  as 

C o n g r e s s  i n t e n d e d  to  i n t e r f e r e  in  
t r ibal  affairs.: '  T h e  S u p r e m e  C o u r t  has  
m a d e  it c lear ,  t h e r e l o r e ,  t ha t  t r iba l  law 
is to be a p p l i e d  by t r iba l  cour t s ,  a n d  
that  t r iba l  c o n r t  dec i s ions ,  at least  on  
the  mer i t s ,  a r e  a p p e a l a b l e  to the  fed-  
e ra l  c o u r t s  o n h '  t h r o u g h  the  l i m i t e d  
r e m e d y  o f  h a b e a s  c o r p u s . . M o r e o v e r .  
a l t h o u g h  no t  r e q u i r e d  to give full  fa i th  
a n d  c r e d i t  to t r iba l  c o u r t  j u d g m e n t s .  
the  f e d e r a l  c o u r t s  s h o u l d  r e c o g n i z e  
t he  l e g i t i m a c y  o f  t r i b a l  c o u r t s  by af- 
f o r d i n g  t h e i r  j u d g m e n t s  a r e a s o n a b l e  
m e a s u r e  o f  comit+'. '~ 

S e c o n d .  we m u s t  r e c o g n i z e  tha t  t he  
p r i m a r y  u n d e r l y i n g  issues a r e  n o t  ra- 
cial o r  d i s c r i m i n a t i o n  issues. F o r  pu r -  
poses  o f  I n d i a n  law. an  " ' I n d i a n "  is n o t  
a r a c i a l  o r  e t h n i c  c a t e g o r i z a t i o n  as  
m u c h  as it  is a legal  a n d  po l i t i ca l  s ta tus .  
Whi l e  s o m e  q u a n t u m  o f  I n d i a n  b l o o d  
is always n e c e s s a r y  t b r  a p e r s o n  to be  
c lass i f ied  as an  " ' I n d i a n "  fo r  p u r p o s e s  
o f  f ede ra l  c r i m i n a l  j u r i s d i c t i o n ,  a per -  
son  w h o  is a f u l l - b l o o d e d  I n d i a n  ra-  
c i a l l y  m a v  n e v e r t h e l e s s  n o t  b e  r e -  
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l imited t r i b e s .  \%'hel l  l h e  7 O V e l ' l i i l l e i i t  

~ t ' r m i n a t c . s  i ts p o l i t i c a l  r e l a t i o n s i t i l )  
: , i t h  :i t r ibe,  l l iose t r iba l  i ne ln i )e i~  ;ilt" 
l i t )  I l l l l ~ e r  ~tibiect io  Ihe i{+derai c r i in i -  
hal jurisdiction its llldi;nls.: 

Ln l ike  o t h e r  " ' in inor i tv"  ~roups.  
r e c o g n i z e d  I n d i a n  tr ibes itave ii~e 
li~ht to make laws and to be ~overned 
by them..-ks the ~upreme Cour t  said in 
.Vational I:armem Uaion, 

F e d e r a l  law. i n l p l e n l e n t e d  by s t a t u t e ,  i)v 
treaty,  b \  : t d m i n i s t r a t i v e  r e g u l a t i o n s ,  a l ld  
I)v judicial decisions, provides significant 
protection for tile indix~dual, territorial. 
and political ri!~hts of the Indian u'ibes. 
Tile tribes also retain some of the inhererit 
powers of the selfgovernin~ political com- 
inunilies that were formed Ion7 before gu- 
topeans first settled in North .-kmerica. 

.Moreover. tke limctionin,.., t+)i tribal 
counci ls ,  unl ike  tile state and  local 
.~overnments.  is no t  necessarily gov- 
e rned  by the U.S. Coristitution. L'ntil 
1968. with the passage of  the Indian 
Civil Rights Act. Indians in tribal cour t  
did not  even enjoy the protect ions of  
the Bill o f  Rights. and  even the act 
does  no t  g u a r a n t e e  full p ro t ec t ion .  
For  example ,  the tribes are  not  re- 
q u i r e d  to a p p o i n t  counse l  for  indi- 
g e n t s - - a  r e q u i r e m e n t  o f  the  Sixth 
.Mnendment  that is fully applicable to 
the states.:' 

Federal judges  should be careful to 
t rea t  I n d i a n  liti!~ants and  c r imina l  
d e f e n d a n t s  with app rop r i a t e  dignity 
and  to consider  their  claims in the ap- 
p r o p r i a t e  con tex t .  Typically. Indian  
defendants  and  claimants are not  seek- 
ing  e q u a l  t r e a t m e n t .  Ra ther ,  they  
c o m e  to the  c o u r t  with a d i f f e r en t  
p a c k a g e  o f  r igh ts  to asser t ,  r ights  
rooted  in treaties with the U.S. govern- 
inent that  gnarantee  them some mea- 
sure o f  self-determination.  

A p p r e c i a t i n g  t r i b a l  c o u r t s  

Tribal courts  make a ~tal contr ibut ion 
to the efficient funct ioning of  ou r  mui- 
tilayered justice system. The  courts  of  

t h e  Navajo na t ion  will dec ide  abou t  
25.000 civil and  c r imina l  cases this 
year. not  inc luding traffic offenses, ju- 
venile matters,  alternative traditional 
cour t  p roceedings ,  and  appeals. The  
smaller Gila River tribal cour t  decided 
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s c r a m b l e s  i~ l i  a i t e r n a t i v e  l~ ) l t i l l lS  I l l  

w h i c h  l~  D u r s u c  c l a i m s  n i i d  l t ' s ~ i v e  

c~>ntl icts, d u e  lci l '~eix I l l  I i t c  l i i n i t e d  eli- 

pac i fy  o f  t im federa l  ci l t l l ' tS as Ct l iTen fly 
s i a l f e d ,  we  s h o u l d  n l l l  i n k e  f o r  

~ r a i l t e d .  b u t  r a t h e r  k O l l O l "  D l l d  a p p r e -  

c ia te ,  tile t r iba l  fo l 'Unls t l i a t  s i t ou ide r  
stick a siRnificant hnrden.  

Tradi t iona l  tribal cour ts  ntav also 
serve as models of  alternative dispute 
resolut ion.  The Civil .Justice Reform 
Act required each federal disu'ict t(> ex- 
per iment  with various techniques for 
expense  a n d  de lay  r t ' d u c l i o n  in  t i le  
h a n d l i n ~  oi  c iv i l  cases. Th is  le,_,isiation 
was pronlpted by a popttlar perception 
t ha t  Otil" OWli j u d i c i a l  sx'steln I l l s  t a i l e d  

to evolve into a sufficiently efficient 
a,td effective one  for nlanv civil liti- 
.Tants. In addit ion to exper imentat ion 
under  the Civil Justice Relbrln Act. the 
federal courts would do well to look to 
tixtditional tribal courts, ntanv of which 
have over the years developed very et- 
fective and  efficient jttstice systems. 

For  e x a m p l e ,  tile Navajo  peace-  
maker  courts  employ a t ime-honored  
system of  dispute resolution tkat pre- 
dates and  predicts m o d e r n  successes 
tvith med ia t ion .  The  Navaio na t ion  
had its own legal structnre and dispute 
set t lement procedures  tong bet0re tile 
f irst  Europeans  arrived in tke Ameri- 
cas."' These procedures  required ta lk-  
ing things out  to reach a consensus.  
e n c o u r a g e d  res t i tu t ion and  making  
the injured person whole, and  empha-  
sized forgiveness. Several Pneblo com- 
munities also use traditional a l t e rna-  
tives to litigation. 

It is instructive its well to consider  
not  only tribal methods,  but  also tribal 

.concept ions  of  justice. As prot rac ted  
litigation in.our tederal courts kas the 
potent ial  to send all parties l t o m e - -  
winners  and  l o s e r s - - b o t h  impover -  
i shed a n d  e m b i t t e r e d  by the expe-  
r i e n c e ,  we m i g h t  c o n s i d e r  new 
approaches  that. like the Navajo sys- 
tem. emphasize healing, both for the 
ind iv idual  and  for  the  c o m m u n i t y .  
Adversarial law offers at best a win-lose 
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Ninth Circmt efforts 
The I~atcilw~lk ~,J laws ;in(I it~,i~iin,.zs 
::]nfitin'.z tile iuris(iicti()llai :c.tcil ,,t 
~;ii)iil c~,urls has h'd Ic, iluis<iicli<niai 
~;.tps itllfi |ei lSlOllS i)(+lw¢'ell lilt" ,xx~) ,4\-s- 

: t ins.  \Vith n<~ criininal iurisdicii,)n 
,,ver tmn-hl(iiails in lildian c~)tilttl'X. 
;I, l l d  with ntinimai prover to ;t(i(iress se- 
rious cr imes conun i t t ed  I)v I,tdians. 
the tribes have a very limited ability to 
e n f o r c e  a rule  o f  law in tkeil" own 
lands..-k.s Judge (]anbv suinmarized it. 

:~Tiibal atuthorities an(t tribal tt)tll'lSi AFt" 
also pe,'ceived by the  t'<intlntlllitv ;Ix hzlvi l l~  

rt.so<msibilita' ti+t tim control ~1 crime. But 
- a i l e n  ~1 i l i l l l t +  is  t - l l l l l l l l l i t t . ( i ,  t h e  l l i i ) ; l i  

t - t r i l l I S  Ill;.Iv i ) e  o t m e r i e s s ,  d t ' D t d l i ( i i l l ' , 2  , , l l  

",x I1() ( ' l ) l l l l n l l l t + ( i  l i lt" C I ' l l l l t  + ; l l i l i  %vil l i  %X;l~ I l l ( '  

vict im.  I f  a . l i { l i i - t l l d ia i i  as.~atilts :i l l lnd ia l i  
i i lo t  al l  t l l lt lStlai ( Imnestic dis01itc in Ihese 
days ol i n ie rmar r i a ! [e l ,  the iuristl icti~)l i is 
lederat .  : l l id  federal  aTelltS ;.111¢1 t't)tl l i~ are 
of ten lar  away and COllect-ned with t~iher. 
t h i n l s .  I f  a i l o n - h l d i : l n  assaults :i l l on -  
h l d i an  o r  commi ts  a v ie t imles l  c r ime " 
t r ibal  l and ] ,  the slate and  not  the t r ibe 

j u r i s d i c t i o n .  If  an  [ , ld ian  c o m m i t s  a lil;a#,,, 
crime, the jurisdiction is federal. If an In- 
dian commits a nfisde,neanot; the tribe has 
jurisdiction, cxchisive if the victim ~;is au 
Indian or i f  t l lere was I l l l  ViCl i ln. ci)ncilITt'nt 
with federal i f  the ~4etinl was non-hidian. 

In some instances in the past when h ld i -  
ails have c o m m i t t e d  n ia io r  tTiini'.~ t)tii d ie  
federal  au thor i t ies  ~ilt" i l)t l ( l istant ~n ic~,~ 
])11S%" It +) inx-esti~rate ~)r i ) l l is t - t l i le ,  tht' i ; l i )e 
has r e s o r t e d  IO p i ' os t - t l l l iOn  c~i Il iC ~d- 
f e n d e r  i o r  s¢lnle l e s se r  n l i s d e i n e a n o r .  In 
t ha t  r e ~a r d ,  t he  t r ibal  c o u r t  e n d s  tip ¢ioiu,.. r 
t h e  f ede ra l  c o u r t s  bttsilless,  btit  it c;i.ilnOl 
d o  i t  ;is t i l o i ' ouT i l l y  because its ju r isd ic t ion  
is limited. H 

T h e  p r e v a l e n c e  o f  n o n - i n d i a l a  
c r ime  on reserva t ions  requi res  tile 
p rosecu t ion  of  non-Indians .  To that 
end.  the federal  cour ts  in the Ninth 
Circuit.  in coope ra t i on  with tke De- 
p a r t m e n t  o f  Jns t ice .  as well as the 
tribal counc i l  o f  the Warm Sprin~s 

7. Newton. Permanent Leoslalion to (.orrect Duro v. 
Reina. 17 A~I. Ixm~,x L. R~x'. 109. 12:1 [ 1992'J. 

,% 471 U.S. at ~51. 
9, Argersineer v. Hamlin. 407 U.S. 25 ( It.I 
10. Austin. ADR and the ;%'avaio Peacemake 

:~2Jt'oe, Es'.[. 8 ISprin~" 19931. 
I1. Statement oi Hon. William C. Canbv Ir. to 

die Senate L;omraittee on indian Alt~tirs. Aiit/. 2. 
1995. 
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i;r()lt'Cl :tinlc(t .it (it)sinu tills u:t!)..;  
+lt'w i):trt-timt + L.S. mzl~istrittc iud~c- 
]~;IS i)t-en ; l ppo in l ed  ill iScn(i. (.),- 
t.~on. And h<Jhls cottrt r e~u la rh  :~t 
f i l e  \ \ ' ; . l I ' l l l  Sptill~s reservation. N()n- 
Inc l ian  n l i s d e m e a n o r  cztses that  
. l i pped  t h r o u g h  the cr:tcks previ- 
~)tlsh :tnd went unprosecu ted  l leav- 
ing the reservation an easv mark for 
non-lr~dian petty crime}, will now be 
h e a r d  bv the  f e d e r a l  m a g i s t r a t e  

j u d g e  when  he c o n v e n e s  federa l  
cotlrt Oil the reservation. 

The Department  of Jus- 
tice also has been working 
to cross-designate a Warm 
Springs tribal prosecutor  
as a special assistant U.S. 
a t t o r n e y  to b r ing  these 
cases before the magistrate 
. judge. In a d d i t i o n ,  the 
L'.S. at torney /or the Dis- 
uict of Arizona has already 
des igna ted  several tribal 
prosecutors as special assis- 
tants to help fill jurisdic- 
tional gaps. 

A number  of  tribes have 
expressed concern  about allowing fed- 
eral courts to convene in their commu- 
nities, tearing that it undermines  their 
sovereignt3". This suspicion, which the 
Warm Springs tribe was able to over- 
come. is precisely the type of  problem 
our  task force has helped alleviate. 
(-)n~oing dialogue between tribal and 
tcderal courts should promote mutual 
u n d e r s t a n d i n g  and  trust. After two 
centuries of  actions that have repeat- 
edh' unde rmined  that trust, the fed- 
eral courts recognize this must be a 
long-term effort. 

Dialogue and understanding 
In the course  o f  ou r  tr ibal cour ts  
project we have focused on educating 
federal judges, building a cooperative 
work ing  r e l a t i o n s h i p  with tr ibal  
judges,  establishing an ongo ing  dia- 
logue with tribal judges, and fostering 
attitudes of  mutual  respect on both 
the federal and the tribal sides. 

In November. the Ninth Circuit Judi- 
cial Council adopted a resolution urg- 
ing the state-federal councils through- 
out the circuit to include tribal court 
representatives as fully part icipating 
:and voting members of the council. At 
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F i l e  t w o ,  ] ; . I I ~ t r s l  t r ib: l l  ( ' t~ t t l ' tS  i l l  t ) l -  

,~on. tile Umatilla and Warm ~prin~s, 
. t r e  II( ' )w r t _ ' ~ t l l a r  pzu'ticipants in t i l t "  (..),- 

ugon ~tate-Fcderal- Tribal (,Lt)ttncii. ;rod 
its a~endas inchtde items of l)articttlar 
,clevancc t(~ uibal rcl.ttiorts. The VCish- 
inffton State-Federal Council has also 
pla.ced relations with tribal courts on its 
a~endas and has invited a tribal court 
represetatative to address it on issues (~i 

Federal  courts w o u l d  
do w e l l  to l o o k  to 

tradit ional  tribal courts 
for A D R  m e t h o d s .  

intercourt cooperation. 
The  District  of  Ar izona  recent lv  

hosted a Federal-Tribal Judicial Con- 
ference that brought  tribal and federal 
judges together to discuss issues ofjtt- 
r isdict ion,  comity, and coope ra t i ve  
court administration. Y, loreover, at the 
reques t  of  the Ninth  Circui t  Task 
Force. the .M'izona State-Tribal Ft>rurn 
has invited full membership and par- 
ticipation by representatives of  the ted- 
eral courts. 

Thanks to the efforts of  the Ninth 
Circuit Task Force. larger-scale meet- 
ings have taken place in Reno. Nevada. 
in conjunction ~4th a NationalJudicial 
College seminar on tribal court  jttris- 
diction. The federal judges who par- 
ticipated in that seminar and in the ac- 
companying meetings came away with 
a much better appreciation for the dif- 
ficulties and  issues faced by tribal 
courts in the Ninth and Tenth circuits. 
The Federal Judicial Center. the edu- 
cational arm of the federal judiciary. 
has recognized the importance of this 
area of  law and last year sponsored the 
first-ever seminar for federal judges  on 
Indian law. 

Providing local t ra in ing to tribal 
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, tilt. \ \v  ,tlt. n , ) w  t ' v i l h i i l l i l l ~  l i l t '  l't'iu-;I- 

!,ilitv ~l inciudin~ trlb;ll ]tlti,...rc's in ~ilt' 
:r:tinin'a pt,,~ranl~ i)rc~vi¢ic(I i<~i it'(i- 
c:ai jttdgcs ~,itilin i,tlr circuit, ill ,his 
way. tribal iuci~es re,old receive v:litl- 
.~i)le t ra inin~ whih- intcr.tctin~ wltil 
(t.deral iucl~es. We arc also evifluatim2, 
tim possibility or tr:mml~ tribal tt~urt 
clerk staff, and donat in~  b<~ks anti 
q,lher surDhts resource inateri.tls to tilt" 

tribal c(~urts. \Vhilc these 
u ' lforts  a l e  i l l  t h e  e ; . t F i v  

<ta~es of  development ,  we 
are confident  that they will 
prove successful in helpin~ 
to e n h a n c e  the effective- 
hess of  tile tribal court  sys- 
tem and  fccteral- t r ib. t l  
ct)urt relations. 

Tile work of  tile Ninth 
C i r c u i t  Task F o r c e  on 
Tribal Cour ts  r epresen t s  
a signif icant  accompl i sh-  

ment  in the e f for t  to improve  fed- 
eral- tr ibal  i n t e rac t ion .  In c o n j u n c -  
tion with the D e p a r t m e n t  of Justice.  
the Ten th  Circui t  Task Force.  and  
Judge  Elbr idge Coochise  of  the Na- 
tional Amer ican  Indian Court .Judges  
A s s o c i a t i o n .  we are  b e ~ i n n i n ~  t() 
(lose tile . jurisdictional ~aps and  t,) 
Ileal the tensions ill the federal-tribal 
court  relat ionship.  We will con t inue  
to facilitate an o n g o i n g  dia logue be- 
tween federal  and tribal judges  and 
to institute changes  that will be ben- 
elicial to bo th  the federal  j ud ic i a ry  
and the tribal courts.  We hope  that 
our  efforts will succeed in resolvin7 
many of  the issues that have devel- 
oped  from the patchwork system of  
laws that  has evoh 'ed  over the past 
two centuries ,  lnevitabh,, inc remen-  
tal changes  based on mutual  respect 
and u n d e r s t a n d i n g  will be the most 
frui tful  pa th  for  inc reased  federa l  
and  tribal judic ia l  coope ra t i on  and 
unders tand ing .  "',7"~ 
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urlscllc tonal   llemmas 
As a !:roiect o/ the C'o~¢]emm'e o/CDie//ustices is demonstmti~tg, it is possibk> tit rou,~h corn m ul~ictmo, 

and  cooDeration to min imize jumdic t iomd  problems between slate mid  oTbal courts. 

by Stanley  G. Feldrnan and David L. Withev 

A 
ll s ta tes  h:ive b o t h  I n d i a n  
a n d  n o n - I n d i a n  c i t i z e n s .  
Even s ta tes  with no  t i :der-  
a l l y  r e c o g n i z e d  I n d i a n  

l : inds have c i t i zens  with ties to [nd ia l i  
, t ~ i l n t l v ' t J l a t  I n a v  t )econle a l;. lctor i l l  
! ' . l ; l l l t ' ls  i ) c t o t e  t i le  cot i r ts ,  l i t  ~4lalt:S 
that (i~, c~ i l t a i n  i n d i a n  to t lnn-v .  S~lllie 
lnc l ian  c i t izens l ive ou ts ide  a i i d  st l iue 
n o n - l i l d i a n  c i t i zens  live wi th in  h l d i a n  
c o t t n t r v .  T i l e  b u s i n e s s  a n d  s o c i a l  
, i f f a i r s  a n d  p r o b l e m s  o f  m a n y  p e o -  

p l e - - - c i t i z e n s  a n d  visi tors,  h t d i a n s  a n d  
n o n - I n d i a n s - - t i r o s  t raverse  t i le  pol i t i -  
c a l / l e g a l  b o u n d a r i e s  o f  I n d i a n  COlin- 
t ry  e v e r y  day. 

I n d e p e n d e n t .  f u n c t i o n i n g  t r i b a l  
~ o v e r n n l e n t s  e x e r c i s i n g  j n r i s d i c t i o n  
ove r  l a n d  a n d  p e o p l e  a r e  a g r o w i n g  re- 
a t i tw. .Mthot t~h  these  g o v e r n m e n t s  a r e  
-, ,ve re i~n  ill s o m e w h a t  t he  s a m e  mal l -  
zlt.l" t imt s ta tes  a r e  soxlereiffn, t hey  :ire 
~ilttCit I l l i) te s t ib jec t  to t i le  s u p r e m a c y  
, d t he  t e d e n i l  ~ o v e r n m e n t .  T r iba l  ~ov- 
c r i l lne l l tS ,  a c c o r d i n g  to o n e  r u l i n g ,  a r e  

mos t  " ' ana lo~o t i s  to the  t e r r i t o r i e s  o f  
t i le  L 'n i t ed  Sta tes .  which  a r e  a lso  sub-  

j e c t  to Congress"  p l e n a r y  power."~ Yet. 
,is C h i e f . J n s t i c e . J o h n  .Marshall  n o t e d .  
t r i b a l  ~ o v e r n m e n t s  a r e  m o s t  a c c u -  
r a t e l y  d e s c r i b e d  as d o m e s t i c  d e p e n -  

STANLEY G. FELDMAN is chief justice 
of the Arizona SuDreme Court. 

DAVID L. WITHEY is general counsel. 
Adrnintstrattve Office of the Courts. Ari- 
zona Supreme Court. 

( l en t  n a t i o n s  tha t  have r e t a i n e d  i n h e r -  
e n t  s o v e r e i g n t y .  ~ I n d e e d  m a n y  s ta te -  
t r iba l  i u r i s d i c t i o n a l  p r o b l e m s  a r e  c o m -  
p a r a b l e  to i s sues  b e t w e e n  s t a t e s  o r  

na t ions .  (h~ns ider  t i lese  e x a m p l e s :  

• .-k ~uspect  l lees  across  t i le  b<)rder 
with law c n t 0 r c e n t e n t  of f icers  in imt  
pursu i t .  

• Law e l t iOl ' cen len t  off icers  i.lle till- 
Able t<> arrest a i l t is i )a l l ( i  w i l e  has x-icl- 

l a t ed  a p r o t e c t i v e  o r d e r  iss t led in a dif- 
; c r e n t  j u r i sd ic t ion .  

• R e s o l u t i o n  o f  an.  i m p o r t a n t  c<>n- 
I t ac t  disDtt te is d e l a y e d  whi le  the  par-  
t ies l i t iga te  whicJt j tn ' isdict i<)n s h o u l d  
resolve  t i le  s t tbs tau t ive  d i spu te .  

• A key witness  re fuses  to travel to 
t h e j t t r i s d i c t i o n  in which  a case is to be 
t r ied .  

• C h i l d r e n  live in p o v e r t  T in o n e j t t -  
r i sd i c t i on  d e s p i t e  a c o n r t  o r d e r  r equ i r -  

i ng  p a y m e n t  o f  subs t an t i a l  ch i ld  sl ip- 
p o r t  by a n o n c u s t o d i a l  p a r e n t  l iving m 
a n o t h e r  ju r i sd ic t ion .  

T h e s e  types  <if j t u ' i sd ic t iona l  p r o b -  
h'ms arise no t  on l v  be tween states i) itt 
a lso  in d i s p u t e s  b e t w e e n  state a n d  
t r iba l  ju r i sd ic t ions ,  lit t i le  hi t ter  s i tua-  
t ion.  t i le  issues a r e  even n tore  p r o b l e -  
n i a t i c  b e c a u s e  t r i b a l  j u r i s d i c t i o n  is 
b a s e d  oi l  t i le  i den t i t y  o f  the  pa r t i e s  in- 
volved  ill a d d i t i o n  to bo th  the  m a t t e r  
a t  isstte a n d  the  t e r r i t o r y  in which  an  
e v e n t  o c c u r s .  C o n s i d e r  t h e s e  a d d i -  
t iona l  e x a m p l e s :  

• A n o n - I n d i a n  f a t h e r  is n o t  p ros -  
e c u t e d  fo r  m i s d e m e a n o r  a b u s e  o f  his 
I n d i a n  c h i l d  o n  an  I n d i a n  r e s e r v a -  
t ion  b e c a u s e  t h e  t r i b e  lacks  j u r i s d i c -  
t i on  to  p r o s e c u t e  n o n - I n d i a n s ,  t h e  
s t a t e  l acks  j u r i s d i c t i o n  to  p r o s e c u t e  
o f f e n s e s  i n v o l v i n g  I n d i a n s  a n d  c o m -  
m i t t e d  in I n d i a n  c o t t n t r v ,  a n d  t h e  
U.S. a t t o r n e y  lacks  r e s o u r c e s  to  p r o s -  
e c u t e  m i s d e m e a n o r s .  

• T r i b a l  p o l i c e  d e c l i n e  to e n f o r c e  a 
s t a t e  d o m e s t i c  v i o l e n c e  p r o t e c t i v e  or-  
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( l e r  r e c< )~n ized  I)x t i le  t r i b a l  c , m r t  
I)ecatlse thev have t ie  a t t t i l o r i t v  t<l {it'- 
ics[  il n o i i - | n d i a l l  $pouse lt)l" x+i<ilal - 
i n~  the o rde r .  

• 4i t  l i td i ; t l t  is i ) i ( isect l ted t)v It '( ierai 
, i l i t i l o r i t i es  t e l  al l  <)lteilse ic'+st.i- Iha i i  

i l+,inici( i t ,  due  t(J ti lt: d i f f i cuhv  ~,l + 1)iov- 
i l l7  t i le  IleCCSSal'v l l l tel l t . .31 t r iba l  lJl(p~- 

t 'Ct l ior  t)elieves sl ie can pr l ive d ie  IIUC- 

c,4s;.li-v i l l t t : n t ,  bu t  l i f e  t r i b a l  t< i t i r t  

t ; i u n o t  i m p o s e  a SCllteltCt: <)1 I l l () l t"  
than  six i non tbs  in al l  f o r  any of tense. 

• .-k n o n - h i d i a r i  spouse receives a de- 
i au l t  d ivo rce  a n d  ch i ld  cus tody  
in s ta te  c o u r t  a b o u t  t i le  s ame  I 

t i le  I n d i a n  s p o u s e  r ece ives  a s i m i l a r  
d e c r e e  in t r iba l  cour t .  

• An I n d i a n  iivimz in I n d i a n  c o t m t r v  
r e q u i r e s  i n p a t i e n t  n i en ta l  h e a h h  care  
bu t  c a n n o t  be i nvoh in t a r i l v  c ( in in l i t t ed  
I)v a s ta te  co t t r t  d u e  to its lack o f  iuris- 
t t ic t ion.  A u ' ibal  c o u r t  c~Jinmit |nent  is 
insti tr icit : t i t  b e c a u s e  t i le  s ta te  ii.spitai 
is a u t h o r i z e d  to rece ive  c<)n lmiunents 
o l lk"  f r om state courts. 

These and  s in l i l a r  ocCtl l ' re l lces al'C 
i e r l a i n k '  fairh" C<l l i l inoi l  and i l l t isn'ate 
t i le  p rob len l s  i n h e r e n t  in l im i t a t i ons  
~d t r iba l  j u r i s d i c t i o n .  A n o t h e r  hypo-  
the t i ca l  p r o v i d e s  even m o r e  i 0od  for 
t h o u g h t :  B o n n i e .  a n  i n d i a n ,  a n d  
Clyde.  a n o n - i n d i a n  who  res ides  with 
B o n n i e  in I n d i a n  c o u n t r y ,  r o b  the  
t r ibal  cas ino ,  rece ive  a speedinl~  t icket  
in P h o e n i x .  r o b  a c o n v e n i e n c e  s tore  in 
Ca l i fo rn ia .  a n d  t respass  on  t i le  beach  
in Mex ico .  T h e y  c o u l d  b o t h  be  tttllv 
p r o s e c u t e d  by all j u r i s d i c t i o n s  in which  
they  c o m m i t t e d  the i r  o f fenses  exc( 

1. Tratw v. Superior Court. 168 Ariz. 23. 32. 
P.2d 1030. 1039 (1991L 

2. Cherokee Nation v. Geor~'ia. 31) U.S. 1"5 Pet. J 1 
tl831i: W-rcester v. Georgia. 31 L'.S. c6 Pet.~ .515 

1,'132). 
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C H I L D  A B U S E ,  C H I L D  S E X U A L  A B U S E ,  A N D  C H I L D  N E G L E C T  C A S E  
S T A T I S T I C A L  R E P O R T  

Prepared by Ada Pecxxs Melton 
and Michelle Chino 

National Statistics--Federal Level 

The case statistics were collected as part of a federal level child abuse and neglect (CA/CN) marl survey 
administered to Indian Health Service (IHS) service unit directors and Bureau of Indian Affairs (BIA) 
agency superintendents nationwide. The IHS and BIA combined response rate for the mail questionnaire 
was 86.5% (IHS = 94%, BIA = 79%). There are several possible reasons for non-response: 1) The type of 
services an agency provides varies greatly. Agencies that did not respond and could not be contacted 
through follow-up activities, may have felt unable to respond if they do not provide CA/CN related services. 
Those who indicated they were not federally run or did not provide direct services were eliminated. 2) Some 
agencies refused to complete the survey noting personnel and time constraints in completing the survey. 3) 
CA/CN is a sensitive issue and intervention activities are under intense tribal scrutiny in some locations. 
Some employees felt their.jobs would be threatened and thus declined to respond. 4) There was also an 
indication of denial from several who refused to participate because Uthese problems do not exist in my 
community, n Despite the lower than expected response rate, the returns provided numbers large enough to 
make some statements about CA/CN in Indian communities and the role of the IHS in addressing this 
issue. Of all the responding agencies, a total of 37 agencies were able to return some or all of the 
information requested for our analysis of case statistics. 

Sample sizes for individual questions varied, as some responding organizations did not collect or have 
access to certain types of data included on the questionnaire. However, the minimum sample size exceeded 
900 incidents, so all of the analyses had sufficient power to detect small differences in the variables tested. 
Analyses were conducted to determine frequencies and to test associations between variables. The smallest 
unit of analysis in this data set is a reported incident, of which there was a total of 2037 during calendar 
years 1989 and 1990. These 2037 incidents involved 1800 child victims, some of whom were the victims of 
two or more abuse incidents in any given year. Unless otherwise indicated, columns headed Unumber n refer 
to numbers of reported incidents rather than numbers of children. 

Geographic Location 

• The data were collected from 10 of the 12 IHS national Service Areas and 17 states within those areas. 
As indicated in Table 2a, the Navajo, Aberdeen, Albuquerque, and Oklahoma Service Areas had the most 
reported incidents during the two years surveyed. 

Table 2a. Reports of child abuse and neglect incidents, by A]rea 

Service area number 
Albuquerque 305 15.0% 
Navajo 501 24.6% 
Portland 155 7.6% 
Aberdeen 332 16.3% 
Phoenix 144 7.1% 
Bemidji 73 3.6% 
Nashville 61 3.0% 
Alaska 49 2.4% 
Oklahoma 263 13.0% 
Billings 152 7.5% 

When examined by state (Table 2b), New Mexico, Arizona, and North Dakota reported the most 
incidents. However, it is important to emphasize that, due to the varying populations of American Indian 
and Alaska Natives in responding areas, combined with the low response rate, it is not possible to compare 



Child Abuse and Neglect Study 

rates of child abuse and neglect between various geographic areas. Such analyses require population-based 
data, which are not available to us at this time. 

Table  2b. Reports  of  chi ld abuse and neglect incidents,  by state 

Sta~ h u m o r  ~xrz, nI State number 

New Mexico 513 25.2% Oregon 87 4.3% 
North Dakota 215 10.6% Utah 144 7.1% 
Michigan 24 1.2% New York 52 2.6% 
Alaska : 49 2.4% Wisconsin 45 2.2% 
Arizona 293 14.4% Oklahoma 129 6.3% 
Idaho 68 3.3% South Dakota 103 5.1% 
Louisiana 9 .4% Minnesota 4 .2% 
Kansas 134 6.6% Nebraska 14 .7% • 
Montana ' 152 7.5% 

Agency 

Of the incidents included in our data set, 57.5% were from BIA agencies and 42.5% were from IHS 
service providers. Such information needs to be interpreted cautiously, because of the different roles of IHS 
and BIA agencies in cases of child maltreatment. Further, direct comparison of reported incidents by the 
two agencies is complicated by the differences in absolute numbers of potential responding organizations 
as well as different response rates for our mailed surveys. A more useful approach is to examine the relative 
proportion of incidents of physical abuse, sexual abuse, and neglect reported by IHS and BIA respondents. 

Year ; 

Approximately half (54.0%) of the case reports included information concerning the year in which the 
incident occurred, either 1989 or 1990 (Figure 1). Of those, over half (57.1%) were 1990 cases, suggesting 
an increase in reported cases over time. However, the large proportion of cases missing this information 
combined with the low response rate make such an interpretation tentative at besL The apparent increase 
may be the result of an increase in incidents of maltreatment, but it may also result from improved 
recognition and reporling of such incidences. Current research suggests that while the incidence of child 
abuse may be on the rise, training and improved data management systems have contributed to an increase 
in agencies' ability to detect, diagnose, report, and track cases of child maltreaunent. 

• T .  , 

Abuse Type 

Figure J.  Y e a r  in W h i c h  Incident  Was  Reported ( n = l l 0 1 )  
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As indicated by Figure 2, the greatest proportion of reported cases were of neglect (48.9%). Sexual 
abuse (28.1%) and physical abuse (20.8%) cases comprised most of the remainder of the reports. A few 
(2.3%) cases involved more than one type of abuse, e.g. physical abuse and neglect, in the same report. 
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Data collection formats within many agencies provide for only one type of abuse per incident report, and 
there were some questions initially regarding the few reports of multiple abuse type incidences. In 
addressing these questions it is felt that while multiplicity may be under-recorded, it is not as frequent as 
originally suspected. This may imply different motivations and different circumstances surrounding 
different types of malla'eatment and warrants further study. 

Figure 2. Proportion of incidents by type of abuse 
MULTIPLE 

• L ABUSE 

 i!iiii!iiiiiii!iiiiiiiiiiiiii   i!i!i}ii!!iiii!ii!iiiiiii  x°   
IHS respondents reported higher proportions of physical abuse (23.2%) than BIA respondents 

(19.8%), though these differences were not statistically significant (Table 3). However, IHS incidents 
involved a significantly higher proportion of sexual abuse than BIA incidents (IHS = 31.5%; BIA = 
26.7%), while BIA respondents reported relatively more incidents of neglect (BIA = 53.5%; IHS = 45.3%; 
2 = 13.1; p < .002). These inter-agency differences deafly have implications regarding the types of 

,-services provided by each agency to child victims of abuse and neglect. 

Table 3. Proportions of physical abuse, sexual abuse, and neglect 
incidents, by Agency (n = 1975) 

A b u s e ~  IHS 
Physical abuse 23.2% 19.8% 
Sexual abuse 31.5% 26.7% 
Neglect 45.3% 53.5% 

As noted earlier, the number of incidents reported varies considerably between states and service units. 
Thus, the total number of incident reports for that area biases the contribution of each area to the total 
sample of incidents reported. So, it is not surprising that the Navajo Service Area reported the greatest 
number of incidents of physical abuse and of neglect, and that the Aberdeen Service Area reported the 
greatest number of incidents of sexual abuse. These two service areas submitted over 40% of the reported 
incidents in our data set. An 2 analysis of the association between location and abuse type allows a more 
critical evaluation of the relative proportions of physical abuse, sexual abuse, and neglect in each service 
a r e a .  

As indicated in Table 4, the Phoenix Service Area was the only to have significantly higher proportion 
of incidents of physical abuse than expected; the Aberdeen, Nashville, and Oklahoma service areas all had 
significantly fewer incidents than expected. Sexual abuse was higher than expected in the Portland, 
Aberdeen, and Phoenix Service Areas, and lower than expected in the Albuquerque, Bemidji, and Nashville 
Service areas. Finally, there were more incidents of neglect than expected in the Bemidji, Nashville, and 
Oklahoma service areas, and a lower than expected proportion in the Portland and Phoenix Service Areas. 
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Table4. Pmpmlions ofph~eal abuse, semal alms~ and negleainddmts, by Servioe Aam (n = 1973) 

Abuse ~ Hi~,her than Expected Lower than Expected 
Physical abuse Phoenix (36.6%) Aberdeen (9.1%) 
Average = 21.2% Nashville (8.5%) 

Oklahoma (16.0%) 

Sexual abuse 
Average = 28.7 % 

Portland (40.4%) 
Aberdeen (44.1%) 
Phoenix (40.1%) 

Albuquerque (21.2%) 
Bemidji (9.0%) 
Nashville (8.5%) 

Neglect 
Average = 50.1% 

Bemidji (68.7%) 
Nashville (83.0%) 
Oklahoma (67.2%) 

Portland (31.4%) 
Phoemx (23.2%) 

Number of Incidents 

Respondents were asked to indicate whether each report represented the first incident for a child, or 
whether it represented one of multiple incidents associated with the same victim in a given year. 
Surprisingly, this was the most frequently misunderstood question of any included in the questionnaire. 
Several respondents included more than one incident for the "same victim," when in fact the cases included 
victims of more than one age, sex, etc. Also, it should be noted that the incident number refers only to a 
particular year, and the same children may have been victims in reports of previous years not included in 
our survey. 

With these qualifications in mind, analysis of the incident field showed the following (Table 5). For the 
years 1989 and 1990, there were, as far as could be determined from the data, 1800 child victims of at least 
one incident of neglect, physical abuse, or sexual abuse. Of these, 1626 (90.3%) victims had one report 
only, 127 (7.0%) had two reports, 37 (2.0%) had three reported incidents, 7 (.4%) had four, and three (.2%) 
were the victims of five or more reported incidents. 

Table 5. Number  of  incidents reported for each child victim in any one year (n ffi 2037)  

Number of ~ncidents 
One incident only 
Two incidents 
Three incidents 
Four or more incidents 

Total 

number of cases. 
1626 

127 
37 
l0 

1800 

percent 
9O.3% 

7.0% 
2.0% 

.7% 
100.0% 
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Duration 

The duration of abuse for reported cases was fairly evenly distributed among the given options (Figure 
3), i.e.: one time only (27.1%), duration of less than 6 months (28.8%), 6-12 months (17.2%), and 1-5 
years (21.4%); few reported cases (5.6%) exceeded five years in duration. It is noteworthy that viclim age 
is not uniformly distributed (as will be discussed below), and is instead skewed toward younger ages, 
particularly ages <5 years old. Thus, for a substantial proportion of the sample (= 40%), duration of abuse 
ex~eding five years would not be possible (as they are not yet five years old). 

Figure 3. Duration of abuse 
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By far the greatest proportion of reported cases (79.4%) occurred in the victims' homes (Figure 4). 
Less frequently, incidents of abuse and neglect occurred at school (3.9%), a friend's home (3.0%), or other 
locations (8.0%). This type of data was not collected by 5.6% of respondents. 

Figure 4. Location at Which Reported Incident Occurred 
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Victim Age 

Within the given age ranges, the reported victim ages appear to be appmximamly normally distributed 
(Figure 5), with the mode at 5-10 years (30.6% of cases). When examined more closely, it is clear that a 
disproportionate number of victims are under one year old (9.6% vs. 5.6% if the distribution was uniform), 
with a particular concentration of victims under one month old (1.2% vs..46% if distribution was uniform). 
When viclim age is examined by type of abuse, it is clear that sexual abuse victims were older than viclims 
of neglect or physical abuse were. Sexual abuse generally increases as a proportion of total cases with 
increasing victim age, and is most common in the 10--15 year victim age category, comprising over 40% of 
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incidents in that age range (41.6%). Conversely, neglect was most common in the youngest victim age 
"group, and decreased as a proportion of total incidents with increasing victim age; over 80% (82.6%) of 
incidents with victims < 1 month old reported neglect, contrasted with 32.3% of incidents with victims aged 
10--15 years. Physical abuse varied little with victim age, consistently accounting for 17-26% of cases in all 
victim age groups. 

Figure 5. Distribution of Victim Ages for all Reported Incidents 
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Victim Sex 

Table 6 shows the proportion of male and female victirns in all reports, by abuse type. As indicated in 
this table, over half (57.1%) of victims were female. Male and female victims were approximately equally 
represented in cases of physical abuse (52.8% male) and neglect (51.1% male), while sexual abuse cases 
had primarily female victims (79.8%). These differences were statistically significant (_2 = 162; p < .0001). 

Table 6. Proportion of male and female victims in all reports and by abuse type (n = 2022) 

Male 
number ~ . t  

Total 867 42.9% 
Physical abuse 220 52.8% 
Sexual abuse 114 20.2% 
Neglect 502 51.1% 

Female 
number mm~mt 

1155 
197 
450 
481 

57.1% 
47.2% 
79.8% 
48.9% 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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Offender Age 

The greatest proportion of offenders fell into two age categories: 20-29 (42.5% of cases) and 30-39 
(37.7%). When examined by abuse type, physical abuse cases were fairly evenly distributed over all age 
groups (Figure 6). Offenders in sexual abuse cases were significantly more likely to be younger (<20) or 
older (>50) than average, while offenders in neglect cases were more likely to be in age categories 20-30 
and 30-40 years old. These differences are statistically significant (_2 = 352; p < .0001). 
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Figure. 6. Offender Age by Abuse Type 
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Offender Sex 

While it appeared that offenders were approximately equally likely to be male or female (48.9% male, 
51.1% female), a sex bias was evident when cases were further distinguished by type of abuse (Table 7). 
Offenders were sigmficantly more likely to be male in cases of sexual abuse (90.2% male) and physical 
abuse (59.3% male), and most often female (74.7% female) in cases of neglect ( 2  = 566; p < .0001). 

Table 7. Proportion of male and female offenders in all reports and by abuse type (n = 1553) 

Offender sex 

Male 
number 

Total all 757 48.9% 
Physical abuse 191 60.4% 
Sexual abuse 390 90.3% 
Neglect 150 20.2% 

Female 
number 

796 51.1% 
125 39.6% 
42 9.7% 

613 79.8% 

As indicated by Figure 7, male offenders were over-represented in both the youngest (< 20 years old) 
and oldest (> 40 years old) age groups, while the interim categories had significantly more female than male 

offenders did (_2 = 82.0; p < .0001). 
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Figure 7. Number of Offenders by sex and age category 
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V~-Offender Relationship 

The most frequently reported offenders in our data set (Figure 8) were victims' mothers (39.4%), 
fathers (17.8%), mothers and fathers together (12.0%), and other biological relalives (12.7%). Stepfathers, 
mothers' boyfriends, and other "social fathers" comprised a small percentage of the total (5.4%). 

. . . .  Figure 8. Relationship of Offender to Victim |n Reported Hneidents 
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When examined by specific type of abuse (Figure 9), significant differences exist in associations 
between various offender categories and the three abuse types ( 2  = 791; p < 0001). 

Figure 9. Relationship between Offender and Victim, by Abuse Type 
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Mothers were the primary perpetrators in cases of neglect (62.9% of neglect cases). Fathers were the 
primary offenders in cases of physical abuse (36.3% of cases). Stepfathers and other social fathers were 
over-represented in cases of both physical (11.8%) and sexual abuse (22.0%), and other biological relatives 
were the primary perpetrators of sexual abuse (55.3% of eases). 

Substance Abuse 

Substance abuse was a factor in nearly three-quarters (70.3%) of cases in which such data were 
collected (Figure 10). The prevalence of substance abuse varied with offender sex, offender relationship to 
victim, offender age, and type of abuse. 

The association of substance abuse and abuse type was examined. Analyses showed that incidents of 
sexual abuse were significantly less likely to be associated with substance abuse (47.0%) than either 
incidents of physical abuse (69.4%) or neglect (78.2%). 

Figure 10. Percent of incidents involving substance abuse by abuse type 
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When substance abuse was examined within each offender sex (Figure 11), significant differences 
became apparent. Incidents with male offenders were less likely to involve substance abuse (60% of 
incidents) than incidents with female offenders (70.4% of incidents; _2 = 13.8; p < .0002). 
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Figure U .  Percent of Incidents involving substance abuse, 
by offender sex 
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Substance abuse was least frequently reported in incidents involving the youngest (< 20 years old) and 

oldest (> 40 years old) offenders (Figure 12). In the interim age categories, ages 20-40, substance abuse 
was a factor in approximately t~uarters of repomm:i incidents. The differences in substance use among 
different age groups were slatistically significant ( 2  = 171.! p < .0001). 

Figure 12. Percent of incidents involving substance abuse, 
, by offender age 
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When examined by offender relationship (Figure 13), incidents with offenders who were mothers or 
fathers were approximately equally likely to involve substance abuse (76.0% and 73.4%, respectively). 
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Figure 13. Percent of Incidents Involving Substance Abuse, 
by Offender Relationship 
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Cases in which both parents were involved had the highest proportion of substance abuse (83.1%). 
Other offenders had lower rates of substance abuse; approximately half of cases involving social fathers 
(56.9%) or other biologic relatives (42.0%) included substance abuse as a factor in the incidents ( 2  = 
87.5; p < .0001). 

Few multivariate statistics were used in the analyses of the case statistics due to the categorical nature of 
the data. The one exception was an analysis of the association between substance abuse and duration of 
abuse, controlling for victim age, offender age, abuse type, and offender relationship (Figure 14). To utilize 
multiple regression, a dummy variable was substituted for the dichotomous substance abuse variable. The 
resulting multiple regression indicated that substance abuse was positively correlated to the duration of 
abuse; this relationship persisted when victim age, offender age, abuse type, and offender relationship were 
controlled (13 = .2; p < .0001). 

Control vari~le 
victim age 
offender age 
victim-offender relationship 

Figure 14. Substance abuse as a predictor of abuse duration 
in incidents of abuse and neglect (n = 970) 

Re~essio~ statistics 
B= .20 
r2= .084 
p < .0001 

The substance abuse variable, however, explained only 4% of the variance in duration of abuse, and the 
addition of the other four controlling variables increased this to only 8%. Thus, many other factors 
influence the duration of abuse observed in this sample. 

It should be emphasized that the association between substance abuse and duration of abuse is not 
necessarily causal; a plausible explanation would be that certain environmental factors (e.g. family history, 
unemployment, and lack of family support) might influence duration of abuse and substance abuse. 
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Unfortunately, information such as this was not available for offenders in this data set. However, such 
associations may suggest the type of information, which would be usefully included in child abuse and 
neglect records collected in the future. 

C H I L D  SEXUAL ABUSE 

This research illuminated the misconceptions and misinformation associated with the issue of child 
sexual abuse (CSA), partly the result of the dearth of information available on this topic. While this 
research cannot provide a detailed report on me issues for victims, offenders, families, and service providers, 
it can serve to clarify the primary issues and provide a base of information. Child sexual abuse is included 
in the range of child maltreatment issues discussed above, but the dynamics involved in sexual abuse 
warrant a separate analysis and a specialized focus for prevention and intervention. The data collection 
facilitated the development of a profile of sexual abuse cases within the context of Indian child 
maltreatment By understanding specific risk factors and possible outcomes, appropriate and effective 
prevention and intervention can be developed. The following sections are included to provide detailed 
information about the extent of CSA in Indian communities, and an  overview of some of the current 
perspectives on def'mition and treatment issues. 

Definitions of sexual abuse 

Sexual abuse is def'med as the exploitation of a child for the sexual gratification of an adult, and 
includes non-contact, manipulative contact, and forced aggressive contact. Non-contact sexual abuse does 
not involve touching and may include calls, sexual jokes, propositions, and in showing pornography. 
Manipulative contact involves touching which appears non-hostile and has been psychologically rather than 
forcefully imposed. It may include unwanted hugs, kisses, and pinching, tickling, photographs, handling 
genitals, masturbation, oral genital contact. Forced aggressive contact is sexual activity that is forced, and it 
may include: rape, oral, vaginal, or anal sexual contact, sexual bondage; or maiming. The memory of 
victimization compounds the trauma and can be manifested verbally and/or physiologically. Depending on 
when the abuse occurred, it might be possible to treat memories of sexual abuse through physical therapy, 
role playing, and in other forms of therapy. It is also critical that service providers be aware that children 
who have been victimized are more likely to be victimized again and/or re-abused. 

Rates and Reporting Trends : ' . ~ .... 

The national data indicate that child sexual abuse represents a significant p~portion (28.1%) of child 
maltreatment cases in Indian country, and the number of reported cases is increasing. While rotes appear to 
vary considerably, CSA is an issue in every community. Some of the differences m rates may be due to 
reporting, the availability and input of other agencies, denial, or the epidemic nature of CSA in some 
ccnnmunities. 

• - .  , . . .  , . 

A greater percentage of IHS cases are CSA, probably due to the medical implications of cases. In some 
locations Iribal agencies are equi .pped to deal with CSA cases, but often they do so without the assistance 
and collaboration of federal agenctes. The lack of interagency..cQ.mmunicati~on and ~ . . ~ n ~ o n  of s~i~oor 
may hinder service provision, and serve to obstruct the acqmsmon oI stmment staUsUcal ~monnauon 
program expansion and development. 

Locat/on . . . . . . . . . .  

By far the greatest proportion of reported cases (67%) occurred in the victims' homes (Figure 15). Less 
frequently, incidents of CSA occurred at school (3.9%), a friend's home (3.0%), or other locations (26.1%). 

: :Sexual abuse was more frequent than physical abuse or neglect among incidents occurring at friends' 
~ ~,homes, with sexual abuse comprising 78.2% of those incidents. Additionally, sexual abuse incidents were 

more likely than physical abuse or neglect to occur at "other" locations such as relatives' homes, public 
buildings, vehicles, out of doors, etc. 

1 2  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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Figure 15. Location at which reported CSA incident occurred 
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Vicam Profile 

More than three fourths (79.8%) of the sexual abuse victims in this sample were female. It should be 
noted that there is some conla'oversy over the preponderance of females in sexual abuse reports. Some 
clinicians suggest that male victims may be as frequent as female victims, but that boys and their families 
may be far less likely to report sexual abuse and/or seek help. It is of importance to note that in the very 
youngest age category there is more equity in victim sex (40% male, 60% female). 

In general, sexual abuse victims were older than victims of neglect or physical abuse. Sexual abuse 
generally increases as a proportion of total cases with increasing victim age, and is most common in the 
10-15 year victim age category, comprising over 40% of incidents in that age range (41.6%). Although 
CSA victims are generally older than other abuse victims, C.SA is not confined to adolescence (Figure 16). 
In this sample 58.79% of CSA victims were pro-adolescent (<10 years old), with about 1% of victims under 
one year of age. 

Figure 16. Distribution of CSA victim ages, by sex 
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Offenders are significantly more likely to be male in cases of sexual abuse (90.2% male). Offenders in 
sexual abuse cases were also significantly more likely to be younger (<20) or older (>50) than average. It is 
of interest to note that in the youngest age category, female offenders nearly equaled male offenders (30 
female, 59 male) and account for the majority of female sex offenders in this data set (75%). In every other 
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age category male offenders predominated. The preponderance of young female offenders does not 
coincide with an increase in male victims however. The victims of the youngest offenders were primarily the 
same sex as the perpetrator. There are important implications for treatment and for understanding the some 
of the variance in sexual abuse with youthful offenders. 

Figure 17. Number of  offenders by sex and age category 
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Non-parental biological relatives were the primary perpetrators of  sexual abuse (55.3% of CSA cases), 
and stepfathers and other social fathers were also over-represented as perpetrators of CSA (22.0% of 
cases). Thirty percent of offenders were listed as "other" and primarily included friends, neighbors, and 
individuals known to the vic;im. ! : _. 

. _  , . . ,  

Figure 18.•Relationshi p between CSA victim and offender. 
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It is not known whether the perpetrators were caretakers, such as babysitters, at the lime :of the incident, 
The fact that the majority of offenders fall into the category of extended family provokes some questions 
regarding perpetrator access to children and the cycle of abuse within families. 
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Child Sexual Abuse and Substance Abuse 

The association of substance abuse and abuse type was examined. Analyses showed that incidents of 
sexual abuse were significantly less likely to be associated with substance abuse (47.0%) than either 
incidents of physical abuse (69.4%) or neglect (78.2%). This trend differs somewhat in other data sets. 
Data analyzed for several specific service units showed higher proportions of substance abuse in cases of 
CSA, compared to other abuse types. However, it is unclear whether the difference lies in the substance 
abuse/abuse type association, or whether other differences in the data sets confound the comparison (e.g. 
differences in the primary perpetrators of CSA).. It will be important to understand how substance abuse 
increases risk of CSA and other abuse types, and what combination of interventions and services can best 
mitigate this risk. 

Figure 19. Percent of CSA offenders reported using alcohol 
or drugs at the time of the incident 
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Current Perspectives for An Approach to Treatment 

In auempting to formulate a model of how the experience of sexual abuse affects individuals, 
researchers have put together seemingly endless lists of categorical behaviors designed to aid in diagnosing 
victims of CSA. However, these lists often serve to confuse, more than assist, those who must identify and 
treat child sexual abuse. A more useful approach has been outlined by Finklehor and Browne (1988). They 
propose that the trauma of sexual abuse can be broken down into four generalized traumatizing phenomena, 
which in combination, make the experience of child abuse a unique experience sexual, abuse a umque 
experience. 

These components include 1) tmurnatic sexualization, 2) stigmatization, 3) powerlessness, and 4) 
betrayal. Finklehor and Browne suggest that these factors alter the cognitive and emotional orientation of 
the child, thus distorting the child's self-concept, woddview, and affective capacities. When children attempt 
to cope with the world through these distortions, it may result in many of the behavioral problems noted to 
be in association with child abuse victims. With these components as a conceptual framework, a categorical 
listing of specific behaviors becomes more appropriate. In this section we will outline Finklehor and 
Browne's approach, as well as provide a useful description of specific behavioral manifestations of abusive 
experiences, family dynamics, developmental characteristics of sexually abused children, and assessment 
criteria for treating offenders. 
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These lists do not attempt to suggest any one-to-one correspondence between CSA and certain 
behaviors or thoughts. Such lists cannot be expected to be either comprehensive (some victims will 
manifest behaviors not included on any list of CSA-associated behaviors) or exclusive (not all victims will 
have all, or even any, of the characteristics noted as "typical~). What these concepts are useful for is a 
framework for future research aimed at understanding of child sexual abuse, the development of 
assessment instruments, in making clinical assessments of sexual abuse victims, and guiding planned 
interventions. 

Traumatic Sexualizatmn 

Traumatic sexualization is the process by which a child's sexuality is shaped in developmentally 
inappropriate and interpersonally dysfunctional ways. This can occur when a child is repeatedly rewarded, 
by an offender e.g. through the exchange of gifts, affection, attention, or privileges, for sexual behavior that 
is inappropriate to the child's level of development. The child learns to use sexual behavior as strategies to 
manipulate others to meet hi~ or her own emotional and developmental needs. Traumatic sexualization can 
also occur when certain parts of a child's anatomy become fetishized and given distorted importance and 
meaning, and through the misconceptions and confusions about sexual behavior communicatedto the child 
from the offender. It can also be the result of very frightening or painful memories that become associated 
with sexual activities. Sexual abuse experiences can vary greatly in the degree of traumatic sexualization 
that occurs. Children who have been traumatically scxualiz~l, to whatever degree, often have inappropriate 
repertories of sexual behavior, with confusions and misconceptions about their sexual self-concepts and 
unusual emotional associations to sexual activities. 

Dynamics 

Child rewarded for sexual behavior inappropriate to developmental level 
Offender exchanges attention and affection for sex 
Sexual parts of child fetishized 
Offender transmits misconceptions about sexual behavior and sexual morality 

_ Conditioning of sexual activity with negative emotions and memories 

Psychological Impact 
. . r  

Increased salience of sexual issues 
Confusion about sexual identity 
Confusion about sexual norms • 
Confusion of sex with love and care-getting/caregiving 
Negative associations with sexual activities and arousal sensations 
• Aversion to sex arld intimacy ~ . 

Behavioral Manifestations " 
- " L  

Sexual preoccupations and compulsive sexual behaviors 
Precxx:ious sexual activity 
Aggressive sexual behaviors 

.... Promiscuity • 
Prostitution ' : 
Sexual dysfunction: flashbacks, difficulty in arousal and/or orgasm 
Avoidance of or phobic reactions to sexual relations and/or intimacy 
Inappropriate sexualization of parenting 

.16 . . . . . . . .  
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Sagnuniza~n 

Stigmatization refers to the negative connotations (e.g. guilt, Shame) that are communicated to the child 
surrounding the experiences. These eventually become incorporated into the child's self image. These 
negative communications can come from the offender, who may blame or denigrate the victim, or from the 
family and community, who may blame the child either directly (i.e. loose morals) or indirectly (i.e. 
damaged goods). Very often boys are blamed for victimization more than girls are, and thus male victims 
may receive less family or community support. Increased stigmatization has been shown to be a good 
predictor of the victim becoming a future abuser. 

Dynamics 

Offender blames, denigrates victim 
Offender and others pressure child for secrecy 
Child infers attitudes of shame about activities 
Others have shocked reaction to disclosure 
Others blame child for events 
Victim is stereotyped and treated as damaged goods 

Psychological Impact 

Guilt, shame 
Lowered self-esteem 
Sense of being different than others 

Behavioral Manifestations 

Isolation 
Drug or alcohol abuse 
Criminal involvement 
Self-mutilation 
Suicide 

Betrayal 

Betrayal refers to the dynamic in which children discover that someone on whom they were dependent 
has caused them harm. Children can experience betrayal not only from the offender but also from family 
members who may be unwilling or unable to protect them, or who may change their attitude towards the 
child after disclosure. The extent to which the sense of trust was betrayed often depends on the closeness 
of the relationship between the victim and the offender. Within this dynamic is the lack of protection the 
child may feel. The child is "on this/her own," and critical developmental energy is put towards self- 
protection rather than on necessary developmental tasks. Victims are always monitoring others, and never 
really learn how to take care of themselves or their own children. 

Dynamics 

Na:t've trust and vulnerability to being manipulated 
Violation of expectation that others will provide care and protection 
Child's well being disregarded 
Lack of support and protection from parent(s) 

Psychological Impact 

Grief, depression 
Extreme dependency 
Impaired ability to judge trustworthiness of others 
Mistrust, particularly of men 
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Anger, hostility 

Behavioral Manifestations 

Clinging 
Vulnerability to subsequent abuse and exploitation 
Allowing own children to be victimized 
Isolation 
Discomfort in intimate relationships 
Marital problems 
Aggressive behavior 
Delinquency 

Powerlessness 

Powerlessness refers to the process in which the child's will desires, and sense of efficacy are 
continually contravened. It is theorized that this occurs any lime the child's territory and body space is 
repeatedly invaded against the child's will. Powerlessnessis reinforced when the child's attempts to stop the 
abuse are frustrated; powerlessness is increased when the child feels trapped, fearful, or unable to make 
adults understand or believe what is happening. These dynamics are analogous to post-traumatic stress 
syndrome where the message is that there is no safety and no recourse but compliance. This creates 
passive, dependent people who feel they cannot do anything with their lives. 

Dynamics 

Body temtory invaded against the child's wishes 
Vulnerability to invasion continues over lime 
Offender uses force or trickery to involve child 
Child feels unable to protect self and halt abuse 
Repeated experience of fear 
Child is unable to make others believe 

Psychological Impact 

Anxiety, fear 
" Lowered sense of efficacy 
Perception of self as victim 
Need to control 
Identification with the aggressor 

Behavioral Manifestations 

Nightmares 
Phobias 
Somatic complaints; eating and sleeping disorders 
Depression 
Dissociation 
Running away 
School problems, truancy 
Employment problems 
Vulnerability to subsequent vic~tization 
Aggressive behavior, bullying 
Delinquency 
Becoming an abuser 

18 
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Assemm~ Criteria F o r ~  Of Sexual Almse Offenders 

Assessment factors for the treatment of child sexual abuse offenders should include some of the 
following assessment criteria_ The type of treatment appropriate to the situation may differ according to the 
extent and combination of various factors and characteristics. 

Offense factors 

1. nature of the offense 
2. degree of aggressiveness used 
3. extent of harm to victim 
4. frequency of offenses 
5. duration of sexually aberrant behavior 
6. progressiveness of offenses 
7. victim selection characteristics 
8. substance use in conjunction with offense 

Offender characteristics 

1. age and sophistication 
2. honesty and openness 
3. degree of acceptance of responsibility for behavior 
4. level of empathy for victim 
5. motivation to participate in treatment 
6. prior offense history 
7. prior treatment history 
8. substance abuse problems 
9. psychosis, intellectual incapacity or significant neurological impairment 

10. school, social and/or employment adjustment 
11. sexual and sexual fantasy cornpulsivity 
12. history of own victimization 

Situational factors 

1. family system pathology 
2. family denial versus acceptance of offense 
3. family support and cooperation in treatment 
4. access of offender to potential victims 
5. extrafamilial support system 
6. stressors 

Family Dynamics 

There are four conditions consistent with sexual abuse: 

The offender needs motivation to abuse--the other three listed below mitigates motivation 

a. emotional congruence 
b. sexual arousal 
c. blockage--the offender represses normal feelings and social norms 

The offender has to overcome intemal inhibitors 

a. Individual--alcohol (substance abuse can overcome internal inhibitors and serve to rationalize 
behavior), psychosis, failure of incest inhibitors 
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b. sociocultural --  social toleration of sexual interest in children, no minimal sanctions, social 
tolerance for deviance committed while intoxicated, contempt for  the victim and/or for Indian 
people. 

The offender ha~ to overcome external impediments, i.e., and opportunity 

a. mother absent, ill, distanced, intoxicated, non-protective, victimized 
b. social isolation and erosion of social networks--isolated communities and isolated children are 

very vulnerable 
c. lack of supervision 
d. unusual opportunities to be alone with the children, e.g. shift work 
e. unusual sleeping conditions 
L lack of  social support for the mother 
g. barriers to female equality 

- patriarchal  prerogat ives  
- The higher the status of the offender, the lower the prohab'flity of disclosure due to the 
increased chance that the victim will be severely stigmatized by increased protection of the 
offender 

h. ideology of family sanctity 
i. child pornography 
j. mimmization of unresolved abuse by victimized mother 

- women who have been victimized often seek mates who seem to understand children but who 
are instead deceptive, manipulating individuals 

k. financial constraints 
- Poorer people are mole willing to Wade their children's safety for a pedophile's resources 
- the neediest of people are the ones most likely to become victimized 

The offender has to overcome/subvert the child's resistance 

a. small children cannot resist - pedophiles use slow, calculated seduction to overcome resistance 
b. resistance can also be overcome by the use of physical force, threats, etc. sexual abuse may be 

combined with physical violence in a family where there is a cycle of aggression, power, and 
violence 

c. child is emotionally insecure, deprived, naive, trusting 
d. social powerlessness of children, lack of sex education for children 
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Fairness and Accuracy. 
in Evaluations of Domestic 
Violence and Child Abuse 
in Custody Determinations 

E 
very day. battered 
women and their 
children enter ~ 
the judicial sys- 
tem in the United 

States. seeking an escape 
from the nightmare of q domestic violence and sex- 
ual abuse. Often the 
first occasion for "d'd'd'd'd'd'd'd'd'~ 
legal intervention 

I comes when an 
abused spouse seeks 
emergency safety 
through a civil protec- 
tive order. Another com- 
mon way that family violence 
enters our nation's courtrooms is 
through criminal prosecution for acts 
of domestic violence and child abuse. 
Over the past two decades, legal 
reform movements in every state have 
exposed systemic problems that pre- 
vent fair and effective responses to 
domestic violence, child abuse, and 
sexual assault. Changes in la~v. and 
more importantly, innovations in 

nning to help the 
en and children 
Irotection from 
te third way fatal- 
interacts with 

is m through 
, child support. .. n4 
~:ittered 

' 4  

.t 

. 
° .  

women in famil.v court remains 
,. elusive. 

LOSS OF CUSTODY TO 
ABUSERS 

Refomls leading to more 
meaningful emergency protec- 
tive measures and an improved 
criminal justice response do not 
address what frequently happens 
after a battered woman gets a 
restraining order or reaches a 
point where she feels able to 
leave an abusive partner. In 
many cases, she takes that 

step because witnessing do- 
~mestic violence is affecting 

her children. She also 
may have discovered 

that her partner is actu- 
ally physically and/or 

sexually abusing the 
children. To pro- 

tect herself and 
her children. 

she files for 
divorce if 

the abuser 
is her 

=i i: 



husband, and initiates custody pro- 
ce.edings if they have children in com- 
mon. If they have preexisting legal de- 
terminations respecting custody or 
visitation, she seeks to modify these 
arrangements. Shockingly, these com- 
mon sense protective actions toooften 
lead to the nonabusive, "protective" 
parent being put on trial. She then may 
face a loss of custody to the abusive 
parent, a loss of visitation, or in ex- 
treme cases, the termination of 
parental rights. 

T h i s  article attempts to explain 
the counter-intuitive phenomenon of 
protective parents losing custody to 
batterers and abusers. It also highlights 
the ways abusive partners use custody j 
as a weapon to intimidate battered 
women, and how batterers frequently 
initiate or prolong litigation to perpetu- 
ate abuse. Through the use of spurious 
and discredited psychological "syn- 
dromes," an abusive parent may suc- 
cessfully portray the protective parent 
as mentally unstable and undeserving 
of custody. The prevalent belief that 
many parents fabricate domestic vio- 
lence and child abuse allegations dur- 
ing divorce and custody disputes 
makes it easier for batterers to win 
custody. As explained below, however, 
there is no evidence to support the be- 
lief that there is a widespread pattern 
of false allegations. 

Many judges face the difficult and 
unenviable task of determining cus- 
tody and visitation between contending 
parents, cases that by themselves raise 
a host of issues. These cases are even 
more challenging when they involve 
allegations of domestic violence and/or 
child sexual abuse. The stakes are 
much higher given that an erroneous 
decision could place a child at risk of 
harm. Judges understandably seek the 
tools that can help them evaluate 
whether the allegations are true, in 
order to make a decision that protects 
the child and is fair to the parents. 
However. judges should be wary of 

The authors wish to thank NCADV 
interns. Erica Niezgoda and Alisa 
Stein. and Dana Raft West, the 

,,  f.qunder of  Justice for Kids, for  their 
im,ahtable contributions to this article. 

much of the psychological evidence of. 
fered to assist a court in evaluating 
abuse allegations, which may be used 
to cover up abuse and wrongly charac- 
terize the reporting parent with a 
pathological diagnosis. Indeed, re- 
spected authorities such as the Ameri- 
can Psychological Association (APA) 
have discredited many of these ap- 
proaches. One example of this type of 
unsupported psychological labeling can 
be found in an article recently appear- 
ing in this publication, written by Ira 
Daniel Turkat. entitled "Management 
of Visitation Interference-', which is 

discussed later in this article." 
Only by understanding the dynam- 

ics of domestic violence, and by strin- 
gently examining any psychological 
evidence offered to minimize or negate 
the effects of abuse, can a court feel 
confident that its decision is both fair 
and safe. 

DOMESTIC VIOLENCE AND 
CHILD CUSTODY 

The Dynamics of Domestic Vio- 
lence. According to Me Department of 
Justice. at least one million women are 
beaten, raped, or murdered by intimate 
partners every year. 3 Other estimates 
put the number closer to fourmillion. 4 
Domestic violence is more than just the 
physical acts of violencethemselves, 
but includes a range of controlling and 
coercive, emotionally abusive behav- 
ior, threats, and intimidation. 

A batterer may carry on a relentless 
campaign to destroy hispartner's self- 
esteem. An abuser may sabo 
woman's efforts to obtain an 
job. Strategies include stealit 
clothes before a job intervies 
ing her at work. making con: 
phone calls to her workplace 
causing her to be late for wo~ 
and inflicting visible injuries 
make her feel unable to go o~ 
batter may keep a woman tra 
in an abusive relationship by 
ting her off from outside sup 
port and placing her in fear 
of serious injury or death. Ac 
abuser will frequently 
threaten to harm or kill a 
woman or her children if she 
leaves. 

Separated women are thre, 
times more likely than divorc 

[J]udges 
should be wary of 

much of the 
psychological 

evidence offered to 
assist a court in 

evaluating abuse 
allegations. 

women and twenty-five times more 
likely than married women still •living 
with their husband.,;, to be victimized • 
by a batterer. 6 Due to the historical 
failure of local law enforcement to in- 
tervene in domestic violence cases, a 
battered woman realistically may be- 
lieve that reporting abuse, filing crimi- 
nal charges, or obtaining a protective 
order will only fuel violent retaliation. 
Her family, his family, or even their 
church may pressure her to stay in the 
marriage, despite the violence. 

This is not to say that battered 
women are passive victims; indeed, 
many women have developed impor- 
tant self-protection strategies when 
trapped by abuse, and may be using 
their best judgment about whether it is 
safer to stay with the abuser than to at- 
tempt to leave. 
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The Dynamics of Domestic Vio- 
lence in Custody Disputes. Despite a 
perception that the courts dispropor- 
tionately favor mothers, one study has 
shown that fathers who fight for cus- 
tody win sole or joint custody in 70 
percent of these contests. 7 An abusive 
partner will often threaten to take the 
children in order to keep the mother in 
the relationship. If she leaves, he may 
continue efforts to harass and control 
her by manipulating custody litigation. 
The APA put it best: "[w]hen a couple 
divorces, the legal system may be- 
come a symbolic battleground on 
which the male batterer continues his 
abuse. Custody and visitation may 
keep the battered woman in a relation- 
ship with the battering man; on the 
battleground, the children become the 
pawns. "'~ 

A batterer may use inconsistent 
child support payments to economi- 
cally abuse his children and former 
spouscfl Fathers who batter the mother 
are twice as likely to seek sole custody 
of their children than are nonviolent 
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fathers, and are three times as likely to 
be arrears in child support, t° Addition- 
ally. an abusive parent is likely to dis- 
rupt court-ordered visitation schedules 
as a way to continue the abuse of his 
former partner. ~j Finally. a batterer 
may manipulate the legal system with 
false psychological "'syndrome" evi- 
dence to emotionally abuse his victim. 
By portraying their mother as "mali- 
cious." the batterer may also harm the 
children. 

The Effect of  Domestic Violence 
on Children. Domestic violence 
harms children because of the psycho- 
logical impact of  witnessing or being 
aware of abuse, and because in many 
cases a person who beats his spouse or 
partner also abuses the children in the 
household. Various studies indicate 
that approximately 3.3 to 10 million 
children annually witness their par- 
ents' violence, t-" and studies show that 
between fifty and seventy percent of 
batterers also abuse the children. 13 The 
effects of domestic violence on chil- 
dren may include psychological and 
social trauma and somatic 
symptoms/responses caused by wit- 
nessing abuse, an increased likelihood 
of committing crimes outside the 
home, and an increased likelihood of 
being in a violent relationship, either 
as an abuser or as his/her victim. 14 

O f t e n  the impact on the children 
is a strong factor in a woman's deter- 
ruination to leave a batterer. The dis- 
covery that witnessing domestic vio- 
lence is harming a child, that an 
abuser has begun to assault the chil- 
dren in the household, or fear that a 
child will grow up to become an 
abuser frequently fuels a decision to 
leave. 15 Ironically. this decision may 
have serious consequences for the 
mother. Instead of support and assis- 
tance at this crucial time. she may be 
dragged into custody litigation with 
her batterer. Of  course, if she stays, or 
fails to report abuse of the children, 
she risks being charged with abuse 
and neglect, and losing her children. 

Legal Standards  for Considering 
Domestic Violence in Custody De- 
terminations. Because domestic vio- 
lence has such a negative effect on 
children, the prevailing trend in family 
law is to disfavor granting custody to 

abusive parents, and to structure visita- 
tion to protect the battered spouse and 
the children. Almost all states properly 
consider a parent's prior domestic vio- 
lence or child abuse when deciding 
whether that parent should have sole 
or joint custody. Currently. over forty 
jurisdictions require consideration of 
domestic violence as at least a factor 
in custody cases when evaluating an 
arrangement that is in the "'best inter- 
est of the child. "q6 Some have adopted 
a presumption against a perpetrator of  
domestic or family violence having 
sole or joint custody. 17 In 1990, the 
U.S. Congress unanimously passed a 
resolution calling on states to modify 
their laws and include a presumption 
against granting custody to batterers. Is 
The Ivlodel Code promulgated by the 
National Center for Juvenile and Fam- 
ily Court Judges (NCJFCJ) recom- 
mends a rebuttable presumption 
against an abusive parent having sole 
or joint custodyY 9 

As recommended by the NCJFC.J 
Model Code. in deciding visitation 
arrangements, some type of restric- 
tions including supervised visitation 
may be appropriate in cases where the 
parent has committed acts of domestic 
violence and/or child abuse. ..'° Unsu- 
pervised visitation gives an abusive 
parent unfettered access to the child, 
and an opportunity to inflict harm on 
both the child and the custodial parent. 
According to one study, 5 percent of  
abusive fathers threaten during visita- 
tion to kill the mother. 34 percent 
threaten to kidnap their children, and 
25 percent threaten to hurt their chil- 
dren. -'l For these reasons visitation 
exchange can be a dangerous situation 
for man)' battered women 22 and for 
their children. -'3 

MISUSE OF P S Y C H O L O G I C A L  
EVIDENCE 

Although both common sense and 
the prevailing legal standard dictate 
careful consideration of evidence of 
domestic or family violence when de- 
termining custody, allegations of  do- 
mestic violence and/or child sexual 
abuse made during a divorce or cus- 
tody proceeding are not always taken 
seriously. These allegations often are 
wrongly perceived as false, because 
they are asserted in a contentious envi- 
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ronment, and because of the wide- 
spread myth that parents fabricate do- 
mestic violence and child abuse alle- 
gations in order to gain an advantage 
in court. When combined with the 
misuse of  psychological syndrome ev- 
idence, the perception that a parent has 
fabricated the allegations often results 
in unfair retribution against the report- 
ing protective parent. 

The  Validity Problems of  the So- 
called "Syndromes ."  The tendency to 
wrongly blame reporting parents can 
be largely traced to an increasing diag- 
nosis of  insupportable "'syndromes" 
such as "'Parental Alienation Syn- 
drome.'" in his hook. ParentalAlien- 
ation Syndrome: A Guide for Mental 
Health and Legal Professionals, 24 Psy- 
chiatrist Richard A. Gardner defines 
Parental Alienation Syndrome (PAS) 
as a "'disturbance in which children are 
preoccupied with deprecation and crit- 
icism of  a parent---denigration that is 
unjustified and/or exaggerated...['T]he 
concept...includes the brainwashing 

component ,  but is much more compre- 
hensive. It includes not only con- • 
scious, but subcon~ious and uncon- 
scious factors within the programming • 
parent that contribute to the child's 
alienation. "'~ Gardnerdescribes PAS 
as a situation in which a psychologi- 
cally overwhelmed mother or father, 
either knowingly or unknowingly, cre- 
ates in his or her child mispercepti0ns 
of  the other parent. -'6 Despite attempts: 
at gender neutrality. Gardner in fact 
presents PAS as an overwhelmingly 
female problem: he finds that mothers 

The tendency to 
wrongly blame • 

reporting parents 
-can be largely 

traced to an 
increasing 

diagnosis of 
insupportable 

"syndromes" such 
as "Parental 

A l i e n a t i o n  
Syndrome" 

version of the syndrome. Second, while 
in an instance of  PAS the perpetrator's 
supposed goal is merely to alienate his 
or her children from the other parent, in 
instances of MMS, the mother is appar- 
ently "'committed to a broad-based 
campaign to hurt the father directly. "31 

T h e r e  are very serious •flaws in 
Turkat's article. First, he never ad- 
dresses domestic violence or child 
abuse, or how each might impact visi- 
tation. • While focusing on the specter Of 

+"malicious mothers" who interfere with 
visitation, he never mentions the well- 
documented form of custodial interfer- + 

e n c e  - -  batterers using visitation as an 
opportuniLv to harm the mother and 

expert on scientific and psychological 
testimony in court cases, includes PAS 
among those syndromes that "give a 
false sense of certainty." and goes on 
to say that this syndrome is not a diag- 
nostic tool and provides "'no insight 
into the cause o f . . .  "parental alien- 
ation." • ..~6 Since it is nondiagnostic in 
nature, Myers suggests that PAS 
"'should not be admissible to prove 
that a person's symptoms result from a 
particular cause. "'3; 

The most disturbing aspect of theo- 
ries like PAS and MMS is how they 
can be used as a cover for domestic vi- 
olence and child abuse. Although 
Gardner repeatedly insists that PAS is 
never present when there is "'real" 
abuse, he offers no useful guidance in 
differentiating these cases. 3s Clearly, 
children who have witnessed one par- 
ent battering the other, or experienced 
abuse themselves, will have negative 
feelings about the abuser. PAS pro- 
vides a convenient explanation for be- 
haviors that legitimately might occur 
in abuse cases. As Gardner himself 
points out. "when bona fide abuse 
does exist, then the child's responding 
hostility is warranted and the concept + 
of the PAS is not applicable. "39 

Using unscientific "syndrome" evi- 
dence can have serious consequences, 
and according to the APA. in domestic 
violence cases. "'[p]sychologicai evalu- 
ators not trained in domestic violence 
may contribute to this process by ig- 
noring or minimizing the violence and 
by giving b~appropriate pathological 
labels to women's responses to 

are the perpetrators in 90 percent of  .... children)-' Second. he relies upon ques- 
the cases he deems to involve PAS. -'7 : tionable statistics to document the 
He further characterizes PAS as a ram- problem of visitation interference by 
pant problem, affecting, to varying de-  so-called malicious mothers. Like 
grees of  severity. 90 percent of  his Gardner. Turkat's research apparently 

chronic victimization. ''4° The protec- 
tive parent's mental "impairment" can 
be  used to portray her as a less fit par-- 
ent. and justify granting custody to the 
batterer. She mayhave to attend on- 

caseload. -''s Gardner's work is entirely 
self-published and unreviewed. -'9 

Psychologist Ira Daniel Turkat talks 
approvingly of  PAS while introducing 
an even more extreme version - -  
"Malicious Mother S y n d r o m e "  
(MMS) - -  in his article on visitation 
interference appearing recently in the 
Judges'Journal. 3° MMS differs from 
PAS in two ways. First. 'while PAS 
theoretically can involve either gender 
as the perpetrator. Turkat presents 
MMS as strictly a woman's psycho- 
logical abnormality: there is no male 

comes only from his own clinical ob- going mediation or marriage counsel- 
servations. 3-~ The statistics he cites from - .-ing With her abuser, endangering her 
other sources may be no more reliable. 
For example, he cites as evidence a sta- 
tistic on visitation interference from an 
advocacy group which, when con- 
tacted, admitted that there were no sci- 
entific studies to directly support the 
figure. -'~ 

Others who have reviewed this type 
of syndrome evidence have sharply 
questioned it.~ validity. The APA states 
that "'no data" exist to support PAS) 5 
Professor John E. B. Myers, a leading 

further. In a worst case scenario, the 
diagnosis can result in the protective 
mother's loss of the child to foster care 
and even the ultimate termination of  
her parental fights. This can result in 
placement of  the child hack into the 
custody of  the abuser, endangering the 
child further. 

Unscientifc syndrome theories also 
feed on a serious misperception of  the 
rote of false accusations. In its Report 
of the Presidential Task Force on Vio-- 

?i 
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lence and the Family. the APA con- 
firms that, "'that false reporting of fam- 
ily violence occurs infrequently.., re- 
ports of child sexual abuse do not 
increase during divorce and actually 
occur in only about 2 percent to 3 per- 
cent of the cases. . ,  even during cus- 
tody disputes, fewer than 10 percent of 
cases involve reports of child sexual 
abuse. ''~ If PAS were as common as 
Gardner reports - -  90 percent of his 
caseload - -  then the reporting of 
abuse should be much more prevalent. 
Furthermore. the overall reported rates 
should be dramatically higher in cases 
where custody is an issue as compared 
with the general population of fami- 
lies. But studies examining this com- 
parison do not find significantly higher 
rates of any abuse allegations raised 
during divorce or custody 
proceedings. 4: Moreover, these studies 
find only a very small rate of  fabri- 
cated allegations in this context. 43 As 
the APA documents. "when objective 
investigations are conducted into child 
sexual abuse reports that surface dur- 
ing divorce or custody disputes, the 
charges are as likely to be confirmed 
as are reports made at other times. ' ' u  

Turkat's and Gardner's theories ap- 
peal to an understandable desire to 
minimize the realities of domestic vio- 
lence and sexual abuse of children. No 
one wants to think of a child in pain, 
especially if that pain is caused by a 
parent. However, the courts must rec- 
ognize that by taking these syndromes 
seriously, they send a clear message to 
abused women and children: Do not 
come to us because we will not be- 
lieve you. 

EVIDENTIARY ADMISSIBILITY 
OF INSUPPORTABLE 
SYNDROME EVIDENCE 

Since PAS and MMS are unproven 
concepts, they do not meet the stan- 
dards for admissibility of scientific ev- 
idence. Courts should be vigilant in 
evaluating any psychological expert 
testimony that claims to be able to dis- 
cern false from true allegations, or that 
can be used to explain away or cover 
up abuse. Judges should particularly 
worry about theories such as PAS and 
MMS. which raise serious concerns of 
gender bias. When measured against 
the two most common standards states 

The m o s t  
disturbing aspec t  

of  theor ie s  like PAS 
and H M S i s  how 
they' can be  used 

as a cover  for 
d o m e s t i c  v io l ence  

and child abuse .  

use for the admissibility of scientific 
evidence, the Fo'e  4-~ test and the stan- 
dard applied by the Supreme Court in 
Daubert r Merrell-Dow Pharmaceuti- 
cals, l i l t ' .  46 PAS and MMS should not 
be allowed into evidence. 

T h e  Fr3.'e test, first announced in 
United States v. Fr3.'e 47 by the District 
of Columbia Circuit Court, applies to 
the admissibility of scientific evidence 
in almost twenty-five states. To be ad- 
missible, the scientific technique 
"must be sufficiently established to 
have gained general acceptance in the 
particular field in which it belongs. ''48 
Even scientifically valid techniques 
should not be admitted until their reli- 
ability has been proven and generally 
accepted. 4~ Commentators have 
praised this test for ensuring that a 
pool of experts is available to explain 
a theory's significance once it be- 
comes admissible, for promoting uni- 
formity in legal decisions, and for 
keeping the reliability of the scientific 
technique from becoming a major 
issue of the trial. 5° 

PAS has not been established as 
scientifically valid. Gardner based his 
findings on an informal generalization 
of observations from his own psychi- 
atric practice. "~l This hardly qualifies 
as a representative sample or rigorous 
scientific technique. He does not pub- 
lish his studies and has therefore never 
been peer reviewed: his books are self- 
published. 5-" Similarly was invented by 
Turkat based upon even less reliable 
evidence. He cites only himself as an 
authority on the subject, and appar- 
ently relies solely on anecdotal obser- 
vations. -~-~ Both have failed to achieve 

general acceptance in the psychologi- 
cal community. In fact. as the APA has 
explicitly stated. "'there are no data to 
support the phenomenon called 
parental alienation syndrome. ' '~ 
Turkat himself admits that "necessary 
scientific research on this syndrome 
[PAS] has yet to appear. ''55 Since 
MMS has only recently been created, 
the APA has not specifically addressed 
this "syndrome." It has, however, 
warned against applying such "inap- 
propriate pathological labels. ''56 

Even under the more liberal 
Daubert or "'relevance" approach to 
scientific data. PAS and MMS fail to 
meet the standards for admissibility 
and should be rejected when offered 
into evidence. Under Daubert, "the 
trial judge must ensure that any and all 
scientific testimony or evidence admit- 
ted is not only relevant, but reliable. "57 
The court went on to say that general 
acceptance of the technique (or, in this 
case, syndrome) and whether the the- 
ory or technique has been tested are 
important factors in determining ad- 
missibility, and that "'a known tech- 
nique that has been able to attract only 
a minimal support within the commu- 
nity may properly be viewed with 
skepticism. ''Ss 

The Seventh Circuit has noted that 
the Daubert analysis applies to "all 
kinds of expert testimony," and "[i]n 
all cases. . ,  the district court must en- 
sure that it is dealing with an expert, 
not just a hired gun. ''59 Since PAS and 
MMS have not been tested rigorously 
or subjected to peer review, their relia- 
bility has not been established and 
they should not be used by courts in 
making custody determinations. 

M a n ) "  state courts, correctly ap- 
plying these standards, have rejected 
evidence and expert testimony regard- 
ing PAS and similar theories that pur- 
port to identify the truth or falsity of 
allegations of abuse. In New Jersey v. 
JQ, the court held that "[t]here is sim- 
ply no scientific foundation for an ex- 
pert's evaluation of the credibility of a 
witness or for the conclusion that a 
psychologist or other social scientist 
has some panicular ability to ferret out 
truthful from deceitful testimony. ''~° 

(continued on page 54) 
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Citizens's Suggestions 
(conthuwd fnmt page 33) 

if possible, a small area for a stand-up 
snack bar could be so designated, and 
a vendor contracted to provide mini- 
mal food services. A far less satisfac- 
tory choice is vending machines, but 
only if they are kept well-stocked, in 
working order, and can make change. 
Courthouses can even coordinate with 
nearby restaurants to offer low-priced 
"'jury specials" for lunch and allow the 
businesses to place their menus in the 
Waiting area to publicize the accessi- 
bility of this option. 

Although many of these initiatives 
involve only minimal cost, others may 
require a more significant expense, 
thereby creating a financial burden on 
a jurisdiction, especially if it needs to 
upgrade furniture or space. Jury facil- 
ity upgrades should be made an inte- 
gral part of the overall budget and 
funded at an accelerated rate until the 
facilities are up to the space and qual- 
ity standards of the other facilities in 
the courthouse. 

PROCESSING JURORS 
EFFICIENTLY 

As mentioned above, a more care- 
fully considered schedule would allow 
jurors to report in at staggered times 
during the course of a day, to be 
promptly processed and trained, and to 
move more quickly to a courtroom for 
voir dire. If not selected, the juror 
would be quickly dismissed. The dif- 
ference between this ideal and the pre- 
sent "induction center'" method is that 
in the latter the jurors are either disre- 

Fairness & Accuracy 
• (conthmed.fi'+mt page 42) 

Similarly. a Florida appellate court in 
hz re TMW noted that "[u]se of the 
word syndrome leads only to confu- 
s i o n . . .  The best course is to avoid 
any mention of syndromes. ''~l New 
York also refused ~,o-allow admission 
of testimony concerning PAS in New 
)'ork t: Loomis. ~'- and a Wisconsin ap- 
pellate court rejected PAS as too con- 
troversial, stating that "'there is limited 

garded altogether or not given much 
regard as to when they are likely to be 
needed on any specific day. To use a 
business analogy, it is similar to hav- 
ing an excess product inventory on 
hand to cover inefficiencies in plan- 
ning and production. And just as 
American companies were forced to 
recognize in the eighties the signifi- 
cant cost of oversupplying their inven- 

• tOries, so too must courts realize that 
they are paying a hidden cost for over- 
supplying their inventory of potential 

+ jurors. That cost is the impact on the 
public faith in the jury system. Judges, 
court administrators, counsel, and 
other participants must ask a simple 
question: Is this inefficiency worth the 
ill will and civic bad faith it engen- 
ders? Moreover. is it worth the money 
it takes to track down. recontact, call 
into court, and even penalize nonre- 
porting jurors who refuse to be treated 
like chattel? 

T o  further respond to the jury 
pool, and perhaps even to speed up 
processing, a hierarchical denotation 
system could be implemented to des- 
ignate certain jurors as the "next 
group in waiting." This would allow 
those who are not so designated to go 
about their work or other business 
without constant anxiety about 
whether they will be called next. 

. + 

TRAININ'G AND MOTIVATING 
JURORS 

One of the greatest shortcomings of 
American management is the lack of 
employee training. Oftentimes when 
you run across a bumbling employee, 

research data. and there are uncertain 
risks."63 

"'IT]he presentation of questionable 
psychological syndrome evidence may 
have significant ramifications for jus- 
tice. ' '~ That is why it is so important 
for judges, child protective service 
workers, and court-appointed officials 
to refuse to accept or rely on the 
untested, unproven, and unreliable 
PAS and MMS. No child should be 
placed in harm's way simply because a 
professed "'expert" has created yet an- 
other unproven theory. 

you can safely assume that he or she is 
the product of an inept or over- 
whelmed manager. Conversely. suc- 
cessful o~anizations are noted for ex- 
cellent training. If. instead.of wasting 
the potential jurors" time. courts used 
that time to educate the citizenry about 
the courtroom experience, we could 
hopefully produce more qualified ju- 
ties. Let's face it. In the waiting rooms, 
you have a captive audience. Even if 
the people do not want to be there. 
most of them have accepted the fact 
that they will be there. 

This represents a golden opportu- 
nity to mobilize citizens for the rule of 
law instead of letting them languish. 
Many courts do this in the most mini- 
mal way. with a short videotape that 
introduces the courtroom players and 
the most basic concepts. Perhaps we 
should be more aggressive and, after 
introducing our system, compare it to 
other such systems around the world, 
not so much to illustrate the supposed 
flaws of any other approach but to ed- 
ucate our citizens on the privileges we 
have in this country and to engender 
greater appreciation of our methodol- 
ogy. A presentation providing a histori- 
cal overview of our jury system and 
how it has evolved might prove fruit- 
ful, and it probably could help explain 
why things are done the way they are. 
I am not suggesting that we brainwash 
the masses. I just suggest that, in the 
hurly-burly of everyday life, we often- 
times lose sight of our societal goals 
and this might offer an opportunity to 
create a commonality among citizens 
rather than the divisiveness we con- 
stantly witness around us. 

CONCLUSION 

The most well-intentioned judges 
may be completely unaware of how 
they view protective parents until they 
are presented with the empirical infor- 
mation about domestic violence and 
child abuse. Judicial education pro- 
grams on these issues can make a dif- 
terence. For example, one of the 
judges evaluating the comprehensive 
curriculum developed by the National 
Judicial Education Program (NJEP) 
entitled Adjudicating Allegations o f  
Child Sexual Abttce When Custody Is 
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ht Dispute. admitted how the program 
had impacted his handling of a case, in 
which he resisted an initial inclination 
to be punitive toward the parent mak- 
ing the allegation/'5 in addition to the 
NJEP curriculum, the Family Violence 
Prevention Fund offers a curriculum 
entitled Domestic Violem'e attd Chil- 
dren: Resoh'htg Custndy and Vi.~itation 
Dislmtes. Judicial education commis- 
sions can further aid this process by 
making abuse related information 
available, and incorporating it into 
their education and training programs. 

The ultimate detemfination of what 
custodial or visitation arrangements 
are appropriate lbr a case involving 
domestic violence and/or child abuse 
is a complex responsibility. Failure to 
protect battered women and abused 
children guarantees a host of related 
societal and legal problems. The 
judge's role in custody disputes is to 
provide a fair forum, as well as to pro- 
tect at risk children and adults from 
harm. By seeking unbiased and well- 
documented sources of information re- 

domestic violence and child 
he rates of false allegations, 

ana preventive measures to protect 
battered spouses and abused children, 
the cot, rts fulfill their duty toward all 
parties. 

NOTES 

I. Although the term "'custody" is frequently 
u,~etl throughout this article standing .'done. sinfi- 
far abuses and dynamics have been observed in 
related pro~.'eedings It) determine visitation or 
child supp(wt or to obtain a divorce. See Joan 
Zol=za. Rettdhm, T Litig(tt#m in FLORIDA DOMES- 
TIC" VIOI.ENCE LaW 22- I to 22-3 ISusan Swihart 
¢d.. 19).16 ). 

2. Ira Oauiel Turk;at. M(m().qemem ~" %qsita- 
th,n hltc{'h,relt(.e. JUDGES' J( )URNAL. Spring 
1997. at 17 l hereinafter Turkal. t ZYitation htter- 

./~'lz'm'el. 
3. R~met Bachman and Linda Salzman. 14o. 

h,nc'e A etdnst ||'ottlctt: Esthnates Front the Re. 
(h's~gnedSur~'o" 3.4  (construing U.S. DEPT. OF 
JUSTICE. BUR).'.-~t." OF JUSTICE STATISTICS (1995)). 

4. See. e.q.. THE VIOLENCE AGAINST WOMEN 
ACTOF Iq93. S. Rep. No. 103-138. at 38 (1993). 

5. See. e.g.. Jtxly Raphael. Dome.~tic ~o.  
h'm'e and Welfare Rc('eipt ( 1996.1.. 

6: Baehman and Salzm:m. supra note 3 at 4: 
7aroline Wolf Harlow. Female Ifictinls 
, Crime (construing U.S. DEll'. OF JL'S- 
EAt: OF JUSTICE STATISTICS ( 1991 )). 

7. RUTH ABRAMS AND JOHN GREANEY. 
SL'PRE,%IE JUDICIAL COURT OF ~IASSACHUSE'rrs. 

REP()ITr OF THE GENDER Bias STUDY OF TIlE 
SUPREME IUDICAt. COURT 62-63 t 19F,9). 

8. AMERICAN PSYCHOL(X31CAL ASSOCIATION. 
REPORT OF THE AMERICAN PSYCHOLOGICAL AS- 
S(X21ATION PRESIDEN-rlAI. TASK FORCE ON VIO- 
LENCE AND THE FAXIIt.Y 40 ( 19961 Ihcreinafter 
APA RE~RTI. 

9. Nonpayment of  child supl~)rt is one form 
of  economic control. Nechama Ma~,lian~ky. 
Chihl Cuxtndy and ~i.Yitathm I)etermhtathms 
When Domexth" 1"7olem'e Has Occttrred. 30 
CLEARIXGHOt:SE REV. 273.3(M 11990). 

IO. APA REPORT. xtq~ro nOIC ,~. at 40. 
I I. hi.: see alsn Julie Kunce Field. tZvithtg 

I)unger: ge(v)htg Battered L$innen and Their 
Chihlren Safe. 30 CLEARINGHOUSE. RE','. 295. 
303 (1996). 

• 12. B.E. Carlson. Chihh'en k Ob~'ervath,~.~ 
o f  htterper.vomtl ~7olett('e. hi BATTERED WOMEN 
AND THEIR ~AMILIE-(;: ]NTERVEN'rlON STRATEGIF_~ 
AND TREATMENT PROGRAMS (1984): See also 
PETER JAFFE. DAVID WOLFE d:. SUSAN KAYE 
WILSON. CHILDREN OF BATTERED WOMEN 
(I~)0). 

13. See. e.g.. Lee H. Bowker. Michele Ar- 
bitell & J. Richard McFem)rt. On the Rehtthm. 
ship Between Wife Heathtg atul Chihl Abuse. hi 
FEMINIST PERSPECTIVES (IN WIFE ABUSE 158. 
164 (Kersti YIIo & btichelle Bogr'ad eds. 1988). 

14. Mar,," Kenning. Anita Merchant. and 
Alan Tompkins. Reseaa.h on tile Effects o f  Wit. 
nessing Parent, d Battering: Clinical and Legal 
Intpli('atilm.L in )~VOMEN B-~TTERING: POLICY RE- 
S~)NSES 237 I.Michael Steinman ed. 1991). 

15. See. e.g.. Lee H. Bowker. Ending the ~7- 
Diem.e: A Guhh.bnok RaTed ¢m the Erperiem'es 
nflOOO Battered Hives 97 (1986). 

16. Joan Zorla. Protecting the Children in 
Cu.w~nly I.~ispute.$ |~Tten Otte Parent Abuses the 
Other. 29 CLtL~RmGHOUSE RE','. 1113. I 119 
( 19961. 

17. See. e.g.. WYo. STAT. § 20-2-1121b). 20- 
2-113(a) ( 1994): ARIZ. RE',. STAT. ANN. § 25- 
332 (West Supp. 1994). 

18. H. Con. Res. 172. I0 st Cong. (1990) 
19. MI)DEL CODE (IN D~)MESTIC AND FAMILY 

VIOI.ENCE, .~ 4(11 1994 [hereinafter MODEL 
CooEl. 

20. MODEL CODE. §.~ 405. -106. 
21. Zurta. Pmlet'ting ll)e Children. supra 

note 16. at 1117. 

22. See generall S Field. supra note I I. 
23. Robert B. Straus. Supervised Hsitation 

euul Family Holence. 29 FAXl. L. Q. 229. 238-39 
(1995). 

24. RICHARD A. GARDNER. THE PARE:¢rAL 
ALIENATION SYNDROME: A GUIDE FOR ,~,|EN'I'AL 
HEALTH AND LEGAL PROFESSIONALS (1992). 

CourtCall 
TELEPHONIC COURT APPEARANCES 

Status, Management  & Trial setting Conferences 
Mot ions  • Continuances  • Arraigrunents 

Civil ° Criminal • Probate • Administrative 

GUARANTEED REVENUE FOR THE COURT 
N o  cos t  to cour t  • Easy  to use  

R e d u c e  l i t iga t ion  cos t  
Reduce courtroom congestion 

Operating in: numerous counties throughout California, 
including: Los Angeles, Orange, Santa Barbara and 
San Francisco. Also in: Alabama, Louisiana, New Mexico 
and Maryland. Coming to: Florida, Michigan,Washington 
and the U.S. Coast Guard. 

AT&T TeleConference Service 
11268 W. Washington Blvd., Suite 200, Culver City, CA 90230 

(310) 572-4620 • (888) 88-COURT 
FAX (310) 572-4679 ° (888) 88-FAXIN 

www.CourtCall.com 

b- 



P, 

25. ld. at 59-60. 
26. Id. 
27. Id. at 61-62. 
28. Id. at 59. 
29. Cheri L. Wood, Note. Tire Parental 

Alienation Syndrome: A Dangerous Aura of Reli- 
abilio'. 27 Lov. L.A.L.  REv. 1367. 1368. n.7 
1994 [hereinafter Dangerous Aura]. 

30. See Turkat. Visitation blterference, supra 
note 2. at 18-19. 

31. Id. at 18. 
32. APA REPORT. supra note 8, at 40-41; see 

also Field. supra note ! I, at 295-96. 
33. See generally Ira Daniel Turkat, Divome 

Rektted Ahdicious Mother Syndrome, I 0 J. Faro. 
Violence 253(1995) [hereinafter Turkat, Marl. 
¢ious Mother Syndrontel. 

M. Turkat, Visitation Interference, supra 
note 2. at 17 (citing the Children's Rights Coun- 
cil). When contacted by NCADV staff, a Chil- 
dren's Rights Council representative said that 
their statistic on visitation interference was 
merely a "'guesstimate" extrapolating from other 
studies on divorce generally. 

35. APA REPORT. supra note 8, at 40. 
36. John E. B. Myers. Expert Testimony De. 

scribing Psychological Syndromes, 24 P^c. L. 
REV. 1449. 1455 n. 21 (1993). 

37. id. at 1462. 
38. See GARDNER, supra note 24, at 61. 
39. Id. 

Chair Column 
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cutors, public defenders, probation of- 
ricers, bailiffs, and courtroom assis- 
tants. 

The judicial outreach programs that 
have been created at the local level 
throughout the nation are surprisingly 
numerous and diverse. I have asked 
Gordon Griller, as chair of the Divi- 
sion's Courts and Community Com- 
mittee, to collect materials on these 
local initiatives. Our plan is to prepare 
a handbook from these materials and 
distribute it to presiding judges across 
the country to stimulate them to inau- 
gurate suitable judicial outreach pro- 
grams in their communities. I will de- 
vote more column space to this topic 
in a future column. 

CEELI Progra,rns Promoted. The 
Central and Eastern European Legal 
Initiative (CEELI) provides an oppor- 
tunity for American judges to promote 
democratic values in nations eme~ing 
from decades of  totalitarian govern- 

40. APA REPORT. supra note 8. at 1O0 (era. 
phasis added). 

41. APA REPORT. supra note 8. at 12. 
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29. at 1373-74. nn. 54-56 (citing studies). 
43. See. e.g.. Nancy Thoennes and Patricia 

G. Tjaden. The l:~:tent. Nature and Validity of 
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161-62 (1990). 
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45. Frye v. United States. 293 E 1013 (D.C. 
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46. Daubert v. MerrelI-Dow Pharmaceuti- 

cals, Inc.. 113 S.Ct. 2786 (1993). 
47. Frye. 293 E at 1013. 
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~olence Law 58 ALB. L. REV. 1259, 1268 
(1995)). 

5 I. See generally GARDNER, supra note 24. 
52. Dangerous Aura. supra note 29, at 1367, 

1368 n.7. 

53. See generally Turkat. MalicioIL~ Mother 
Syndrome. supra note 33. 
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ment. CEELI is an ABA entity, par- 
tially publicly funded, with offices in 
Washington. D.C. Judges from our 
Division have participated in CEELI- 
sponsored programs to advise on pro- 
cedures regarding use of juries in 
criminal trials; to promote judicial in- 
dependence, usually in countries 
where judges are employees of Jus- 
rice Ministries; and to strengthen ap- 
pellate processes. 

To publicize CEELI's programs-- 
and to expand your opportunity to 
participate in them--I have asked 
Judge Judith Chirlin, as the new chair 
of the Division's CEELI Committee, 
to help establish a regular column in 
The Judges'Jountal that would high- 
light the contributions of American 
judges in the international arena. Judy 
has promised to do so, starting with 
the winter issue, just as soon as she 
returns from a CEELI program in 
Bulgaria. 

Internal Division Projects. The 
Division's officers have a busy year 
ahead of them. Hopefully, we will see 
continued progress in .increasing the 

note 2. at 18. 
56. APA REPORT. supra note 8, at 100. 
57. Dauber(. 113 S.Ct. at 2795. 
58. Id. at 2797 (citing United States v. 

Downing. 753 E2d at 1238). 
59. T.vus v. Urban Search Management, 102 

E3d 256. 263 (7th Cir. 1996). 
60. New Jersey v. JQ. 252 NJ.  Super. ! I, 40 

(1991). 
61. In re TMW, 553 So.2d 260, 262 n.3 

(Ha.App. I Dist. 1989) (quoting John E. B. 
Myers). 

62. See New York v. I.,t~mis, 1997 N.Y. 
Misc. LE.XIS .~T "141 (1997) (refusing to allow 
psychological examination of the defendant's 
children and their mother for symptoms of 
parental alienation syndrome). 

63. Wiederhoh v. Fischer. 169 Wis.2d 524, 
534. 485 NAV2d 442 (1992). 

64. James T. Richardson, Gerald P. Gins- 
bug. Sophia Gatowski. & Shirley Dobbin, The 
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Sswdrome Evidence, 79 JUDtC^Tt.~.E 1, 12 {July- 
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65. Lynn Hecht Sehafran, Adjudicating Alle- 
gations of Child Sexual Abuse When Custody Is 
b~ Dispute: A New Model Judicial Education 
Curricuhmh g I JUDICATURE 30 (July-August 
1997). 

membership of the Judicial Division. 
It is pertinent to note that whereas 
roughly 40 percent of the nation's 
lawyers belong to the ABA, only 
about 12 percent of its judges do. I 
have appointed Judge David Horowitz 
to chair the Division's Membership 
Committee with the charge that he and 
the Division's staff redouble efforts to 
invite newly swam judges to join the 
Judicial Division. I have asked the six 
conference leaders to ensure that all 
new members are welcomed person- 
ally by telephone and offered an op- 
portunity to participate in meaningful 
committee work. 

We also must continue to address 
the financial condition of the Division. 
The ABA supports Judicial Division 
members with general revenues that 
are significantly higher than the sup- 
port received by the members of  any 
other ABA Section. We need to look 
seriously at this and ascertain methods 
to obtain a more secure future. As I 
said, 1997-1998 promises to be a very 
challenging year. 
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OVERVIEW OF FEDERAL STATUTES 
REGARDING CHILD SEXUAL ABUSE 

Karen E. Schreier 
United States Attorney 

District of South Dakota 

SEXUAL OFFENSES UNDER CHAPTER 109A, AND INCEST 

All the felony sexual abuse offenses under Chapter 109A are major felonies that 

can be used in prosecutions under either § 1153 or § 1152, regardless of the tribal 

affiliation of the offender or victim. There are four substantive statutes: aggravated 

sexual abuse (§ 2241), sexual abuse (§ 2242), sexual abuse of a minor (§ 2243), and 

abusive sexual contact (§ 2244). Until September 13, 1994, § 2245 contained the 

pertinent definitions. With passage of the Violent Crime Control and Law Enforcement 

Act of 1994, a new potentially capital offense, sexual abuse resulting in death, was 

added as § 22451, and the definitions were moved to § 2246. New sections were also 

added relating to punishments for repeat offenders (§ 2247) 2 and restitution to victims 

(§ 2248). 

The death penalty is only applicable if the tribe has opted in under § 3598. Thus, if 
the tribe has not opted in, the punishment is life in prison for any type of sexual abuse in Chapter 
109A that results in death. If the tribe has opted in, the offense is capital. 

2 The maximum penalties stated in the discussions below are for first-time offenders 
in cases not resulting in death. Pursuant to § 2247, recidivists face a maximum penalty of up to 
twice what would be otherwise authorized. A recidivist for these purposes is a person who 
commits at Chapter 109A offense after he has a final conviction for a Chapter 109A offense o r  

similar state offense. 
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Incest is also a § 1153 major felony. It is not defined in federal law and must be 

assimilated from state statutes. 

A. DEFINITIONS 

1. Crit ical Terms in Defini t ions 

To understand the differences between the Chapter 109A offenses, it is 

important to know the difference between a sexual act and a sexual contact. Conduct 

that includes a sexual act is treated much more seriously than conduct that includes 

only sexual contact. 

The common misconception is that "penetration" involves an actual intrusion, 

however slight, into the interior of the vagina or the rectum. As will be discussed more 

fully below, that is not required. 

2. Sexual Acts -- § 2246(2) 

ao Penis to vulva or anus 

Section 2246(2)(A) defines one form of sexual act: "contact 

between the penis and the vulva or the penis and the anus. " It 

specifically states that "contact involving the penis occurs upon 

penetration, however slight." So, if the penis "penetrates" either the vulva 

or the anus, the defendant has engaged in a sexual act. 

Note that the anatomical terms used are "vulva" and "anus," not 

"vagina "and "rectum." The "vulva" is commonly held to mean the 

external genital organs of the female, including specifically the labia 

majora, or outer labia. It includes the area immediately ,outside the 
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vaginal opening, between the labia minora and the labia majora. 

Similarly, the "anus" is the tissue that constitutes the opening of the 

rectum, which includes the outer surface of that tissue. 

b. Oral sexual acts 

Section 2246(2)(B) defines the second type of sexual act: contact 

between the mouth and the penis, vulva, or anus. Unlike with § 

2246(2)(A), discussed above, "contact" is not defined and there is no 

requirement of "penetration." Note also that the terms used are again 

"vulva" and "anus," such that oral contact with the external surfaces would 

fall within the definition of a sexual act. 

c. Digital penetration 

Section 2246(2)(C) defines the third type of sexual act: 

"penetration, however slight, of the anal or genital opening of another by 

a hand or finger or by any object, with an intent to abuse, humiliate, 

harass, degrade, or arouse or gratify the sexual desire of any person." 

First, this type of sexual act always requires the specified unlawful 

intent. Second, it need not be the defendant whose sexual desires are 

intended to be aroused or gratified. Third, the anatomical terms change 

from "vulva" and "anus" to "genital opening" and "anal opening." 

Penetration through clothing is sufficient to support a prosecution under 

this statute. 

d. Direct touching of child's genitalia 

3 
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The Violent Crime Control and Law Enforcement Act of 1994 

added a new type of sexual act in § 2246(2)(D). It consists of"the 

intentional touching, not through the clothing, of the genitalia of another 

person who has not reached the age of 16." It requires the same unlawful 

intent as § 2246(2)(C). The touching is not restricted to touching with the 

defendant's hands or fingers, and the victim's full "genitalia" are included. 

However, since "genitalia" commonly means one's reproductive organs, it 

probably does not include the victim's anus, buttocks, • groin, inner thighs, 

or breasts. 

3. Sexual Contact -- § 2246(3) 

Sexual contact is defined as "the intentional touching, either directly or 

through the clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks 

of any person with an intent to abuse, humiliate, harass, degrade, or arouse or 

gratify the sexual desire of any person." 

The requisite intent is the same as that required under § 2246(2)(C) and 

(D) for digital penetration and direct genital touching. The term "clothing" is not 

limited to wearing apparel. A touching through a blanket may qualify. 

B. AGGRAVATED SEXUAL ABUSE -- 18 U.S.C. § 2241 

Aggravated sexual abuse is the most serious of the four substantive sexual 

abuse statutes. It always involves a sexual act, rather than sexual contact, and 

attempts to commit aggravated sexual abuse also constitute in themselves aggravated 

sexual abuse. There is no spousal immunity, so committing these acts upon one's 
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spouse is criminal. 

There are several ways to commit aggravated sexual abuse. The maximum 

penalty in each case is life imprisonment, unless the offense causes death, in which 

case the penalty is death where the tribe has opted for the death penalty, and life in 

prison if the tribe has not. In. addition, for violations of § 2241(c), Aggravated Sexual 

Abuse with Children, the penalty for second offenders is a mandatory term of life in 

prison, if the death penalty is inapplicable. 

1. By Force or Threat -- § 2241(a) 

One type of aggravated sexual abuse occurs when the defendant 

knowingly causes another person to engage in a sexual act by either using force 

against the victim, or threatening or placing the victim in fear that someone will 

be killed, kidnapped, or subjected to serious bodily injury. 

The force requirement may be satisfied by showing the use or threatened 

use of a weapon; sufficient force to overcome, restrain, or injure a person, or the 

use of a threat of harm sufficient tocoerce or compel submission by the victim. 

A victim's will can be overcomeby threats to harm a third person, usually the 
J 

victim's child. 

2. By Rendering the Victim Incapable of Refusing 
-- § 2241(b) 

Section 2241(b) provides that it is also aggravated sexual abuse when, 

essentially, the defendant knowingly makes the victim incapable of refusing to 

engage in a sexual act and "thereby" engages in the sexual act with the victim. 
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The theory is that deliberately causing a person to be unable to assert his or her 

will is as reprehensible as overcoming the Victim's will with force or threats. 

There are two ways of causing the victim to be incapable of refusing 

consent: 

a. Rendering victim unconscious 

The defendant commits aggravated seXuarabuse if  he knowingly 

renders the victim unconscious and "thereby" engages in a sexual act 

with the unconscious victim. 

b. Administer ing intoxicants 

The defendant also commits aggravated sexual abuse if he 

knowingly administers a drug, intoxicant, or other similar substance to the 

victim by force or threat of force, or without the victim's knowledge or 

permission, and "thereby .... substantially impairs the ability of [the victim] 

to appraise or control conduct" and engages in a sexual act with the 

impaired victim. 

So, if the defendant spikes the victim's drinks without her 

knowledge and gets her so drunk that she cannot understand what is 

going on well enough to refuse him sex, he has committed forcible rape 

as if he had held a gun to her head. 3 

3. With Children Under 12 -- § 2241(c) 

3 The sentencing guidelines also equate force or threats with the forcible or 
surreptitious administration of intoxicants. See U.S.S.G. § 2A3. l(b)(1). 
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It is aggravated sexual abuse for the defendant to engage--or, as noted 

above, attempt to engage-in a sexual act with a child under 12. Period. There 

is no requirement of threats, force, unconsciousness, or impairment. It is also a 

strict liability offense with respect to the age of the child. 18 U.S.C. § 2241(d). 

Unlike the case with statutory rape of a child between 12 and 16, which is 

contained in § 2243(a) and discussed below, in a prosecution for aggravated 

sexual abuse with a child'under 12, the age of the defendant does not matter. 

So long as the victim is under 12, there is no minimum age requirement for the 

defendant. Theoretically, a seven-year-old boy could be proceeded against as a 

juvenile offender for engaging in a sexual act with a girl aged 11 years and 11 

months. Of course, the girl would be equally liable for engaging in the sexual 

act with the boy. 

• On September 23, 1996, Congress added a new crime to § 2241(c), 

making it a separate federal offense to cross a state line with the intent to 

engage in a sexual act with a child under 12. This new crime is not specific to 

Indian Country, and does not include crossing into or out of Indian Country with 

the required intent. It could be used in an Indian Country prosecution, if, for 

example, it could beproven that the suspect crossed from one state to another 

with the intent to sexually abuse a child under 12 in Indian Country, even if the 

suspect was stopped before he was able to complete, or even initiate, the act. 4 

The amendment to § 2241(c) was part of the Amber Hagerman Child Protection 
Act of 1996, which was incorporated in an appropriations act in the waning days of the 
Congressional session. The Amber Hagerman Child Protection Act also adds to § 2241(c) the 
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C. SEXUAL ABUSE -- 18 U.S.C. § 2242 

Sexual abuse is the second most serious of the four substantive sexual abuse 

statutes. It, too, always involves a sexual act rather than sexual contact, and attempts 

to commit sexual abuse also constitute sexual abuse in themselves. Again, there is no 

spousal immunity, so committing these acts upon one's spouse is criminall 

There are two types of sexual abuse. Neither is a lesser included-offense of 

aggravated sexual abuse by use'of force or aggravated sexual abuse of a person 

incapable of consenting. 

The maximum penalty for sexual abuse is 20 years imprisonment, unless the 

crime results in death. 

1. Sexual Abuse by Threats -- § 2242(1) 

One type of sexual abuse occurs when the defendant knowingly causes 

another person to engage in a sexual act by threatening or placing the victim in 

fear, other than the high degree of fear specified in § 2241(a)(2) that someone 

will be killed, kidnapped, or subjected to serious bodily injury. 

Under this statute, the requirement of threats or placing the victim in fear 

may be satisfied by showing that the threat or intimidation created in the victim's 

mind in apprehension of fear of harm to herself or to others. See United States 

new crime of  committing sexual abuse "under the circumstances described in subsections (a) and 
Co)" with victims between the ages of 12 and 16. This "new crime" is not really new, as 
aggravated sexual abuse through the use of force or with a person rendered incapable of  refusing 
consent was already a serious crime under § 2241 (a) or (b), regardless of the age of the victim. 
However, as noted above, the penalty for this crime is greatly enhanced for second offenders, who 
now face a mandatory term of life imprisonment for non-consensuai sexual abuse of children age 
16 or under. 
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V. Johns, 15 F.3d 740 (8th Cir. 1994) (fear victim would be rejected by religious 

spirits). 

2. Sexual Abuse of Person Unable to Consent -- § 2242(2) 

Section 2242(2) makes it sexual abuse to engage in a sexual act with 

another person if the victim is either: (A) incapable of appraising the nature of 

the conduct; or (B) physically incapable of declining participation in, or 

communicating unwillingness to engage in, that sexual act . "  

Although, as stated above, sexual abuse is not a lesser included offense 

of aggravated sexual abuse of a person incapable of consenting, the type of 

conduct in this instance is similar. If the defendant takes advantage of the victim 

by deliberately causing her to be unable to resist, the crime is aggravated sexual 

abuse. On the other hand, if the defendant happens across a victim who is 

already impaired in her ability to refuse and simply takes advantage of the 

fortuitous circumstance, the crime is sexual abuse. 

Common applications of § 2242(2) include sexual acts with 

developmentally handicapped adults or with drunken or stoned victims who 

knowingly and voluntarily got drunk or stoned. See e_.~., United States v. 

Barrett, 937 F.2d 1346 (8th Cir.), ceff. denied, 502 U.S. 916 (1991). 

D. SEXUAL ABUSE OF A MINOR OR WARD -- 18 U.S.C. 2243 

The third type of sexual abuse that also requires proof of a sexual act is sexual 

abuse of a minor or ward. As with aggravated sexual abuse and sexual abuse, 

attempts are included within the definition of the crime. However, sexual abuse of a 
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minor or ward is not a lesser included offense of either aggravated sexual abuse or 

sexual abuse. United States v, Amos, 952 F.2d 992 (8th Cir. 1991). 

1. Sexual Abuse of a Minor -- § 2243(a) 

This is the federal statutory rape law. It consists of engaging in a sexual 

act with a person between the ages of 12 and 16, or crossing a state line with 

the intent to do so. Consent' is not a defense, but either (a) a reasonable belief 

that the victim was at least 16, or (b) being married to the victim at the time of the 

offense is a valid defense. Also, the defendant must be at least four years older 

than the victim. The government does not have to prove, however, that the 

defendant knew how old the victim was, nor that he knew there was a four-year 

age difference between them. 

The maximum penalty for sexual abuse of a minor that does not result in 

death is fifteen years in prison. However, if the sexual abuse was perpetrated by 

force or against a person rendered incapable of refusing consent, as defined in 

§ 2241(a) or (b), and if the perpetrator has a prior state or federal conviction for 

aggravated sexual abuse, then the mandatory penalty is life in prison. 

2. Sexual Abuse of a Ward -- § 2243(b) 

This crime consists of engaging in a sexual act with a person who is in 

"official detention" and "under the custodial, supervisory, or disciplinary 

authority" of the defendant at the time of the act. There is no age requirement, 

l0 





but marriage, oddly enough, is a defense. 5 

"Official detention" is defined at § 2246(5). It includes, among other 

things, being detained by, or at the direction of, a federal officer or employee 

after charge, arrest, conviction, or adjudication of juvenile delinquency; or being 

in the custody of, or in someone else's custody at the direction of, a federal 

officer or employee for purposes incident to the detention; such as 

transportation, medical services, court appearances, work, and recreation. It 

specifically does not include persons released on bail, probation, or parole. 

The maximum penalty for sexual abuse of a ward that does not result in 

death is one year in prison. 

E. ABUSIVE SEXUAL CONTACT -- 18 U.S.C. § 2244 

Abusive sexual contact is the fourth and least serious type of sexual offense in 

Chapter 109A. It is contained in § 2244, and the various types parallel the elements of 

aggravated sexual abuse, sexual abuse, and sexual abuse of a minor or ward, except 

that they involve sexual contact instead of sexual acts. However, abusive sexual 

contact is not a lesser included offense of aggravated sexual abuse, sexual abuse or 

sexual abuse of a minor, to the extent that these do not require proof of the specific 

intent to abuse, humiliate, harass, degrade, or arouse or gratify sexual desires. United 

States v. Demarria~, 876 F.2d 674 (8th Cir. 1989). 

Sexual contact engaged in under circumstances that would constitute 

s It seems fairly unlikely that a federal officer or employee would be entrusted, in his 
or her official capacity, with the detention of  his or her spouse. 

l l  
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aggravated sexual abuse if the contact had been a sexual act carries a maximum 

penalty of ten years, unless death results. If the circumstances would have constituted 

sexual abuse, sexual abuse of a minor, or sexual abuse of a ward, the maximum 

penalties are three years, two years, and six months, respectively. Under "other 

circumstances" that would not fit any of §§ 2241, 2242, or 2243, knowingly engaging in 

sexual contact punishable by six months in prison. The misdemeanor offenses, of 

course; cannot be prosecuted feclerally if both the offender and victim are Indian. 

C H I L D R E N  A S  V I C T I M S  A N D  W I T N E S S E S  

18 U.S .C.  3 5 0 9  

The Crime Control Act of 1990 (18 U.S.C. § 3509 provides the following special 

alternatives for child victims: 

. Establishment of a multi-disciplinary team, including representatives from 
health social service, law enforcement, and legal service agencies to 
coordinate the assistance needed to help child victims. 

. Alternatives to live, in-court testimony, if the child is unable to testify out 
of fear or if it would traumatize him. Any videotaped deposition shall be 
destroyed five years after the judgment of the trial court, but not before a 
final judgment by the Supreme Court. 

. Competence exam, if there is a compelling reason to suspect that the 
child is not competent. 

. Privacy protection. All documents which disclose the name of the child in 
an abuse case shall be filed under seal and a protective order may be 
issued. 

. Closed courtroom, if necessary to prevent substantial psychological harm 
or if an open courtroom would render him unable to communicate. 
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10. 

11. 

Victim Impact Statements prepared by the multi-disciplinary team to 
express the crime's personal consequences on the child. 

Guardian ad litem to protect the best interests of the child and to attend 
all depositions, hearings, and trial proceedings. 

Adult attendant for emotional support. 

Speedy trial. The court may designate the case as being of special public 
importance and may give it precedence over other cases. 

Extension of child ~tatute of limitations so that prosecution may not be 
precluded before the child reaches the age of 25 years. 

Testimonial aids. The child may use anatomical dolls, drawings, etc. to 
assist in testifying. 
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I. 

FEDERAL RULES OF EVIDENCE 413, 414 and 415 

Enactment of Fed. R. Evid. 413,414 and 415 

A. Congress enacted these rules to establish a general rule of admissibility for similar 
crimes evidence in sexual assault cases. Congress recognized and intended that 
this would make the admission of similar crimes evidence in sexual assault cases 
the norm, and its exclusion exceptional. These rules were enacted as part of the 
Violent Crime Control and Law Enforcement Act of 1994. 

B. Rule 413 applies to sexaJal assault prosecutions generally. Rule 414 applies 
specifically to child molestation prosecutions, and Rule 415 applies in civil suits 
premised on sexual oi~t'enses. Rule 413 is generally broader in scope than Rule 414 
because it incorporates no limitation based on the age of the victims. However, 
Rule 414 is broader in one respect because it includes among its predicate offenses 
child pornography crimes. 

By way of illustration, i fa  defendant is charged with molesting a child, evidence 
that a search of  his apartment showed him to be in possession of  a large trove of 
child pornography would be relevant since it would tend tO establish that he has an 
abnormal sexual interest in children. In contrast, if a defendant were charged with 
raping an adult victim, knowledge that he possessed child pornography would have 
relatively little relevance. Rule 414 accordingly includes child pornography 
offenses as predicates, while Rule 413 does not. 

C. The trial court must engage in Rule 403 balancing in relation to the evidence 
offered under these rules. Rule 403 provides a limited basis for excluding 
evidence, though relevant, if its probative value is substantially outweighed by the 
danger of unfair prejudice. Exclusion of evidence under Rule 403 is an 
extraordinary remedy. United States v. LeCompte~ 1997 W.L. 781217. 

Fed. R. Evid. 413-414 supersede Fed. R. Evid. 404(b). 

A. Rules 413-414 supersede in sex offense cases the restrictive aspects of Fed. R. 
Evid. 404Co). In contrast to Rule 404(b)'s general prohibition of evidence of 
character or propensity, the new rules for sex offense cases authorize admission 
and consideration of evidence of  an uncharged offense for its bearing "on any 
matter to which it is relevant." This includes the defendant's propensity to commit 
sexual assault or child molestation offenses, and assessment of the probability or 
improbability that the defendant has been falsely or mistakenly accused of  such an 
offense. 

140 Cong. Rec. H8991 (1994) (remarks of principal House sponsor, Rep. 
Molinari); see 137 Cong. Rec. $3238-40 (1991)(statement of Senate sponsors); 
David J. Karp, Evidence of Propensity and Probability in Sex Offense Cases and 
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Other Case~, 70 Chi.-Kent L.Rev. 15, 18-21-33-34 (1994). 

B. Evidence of offenses for which the defendant has not previously been prosecuted 
or convicted is admissible, as well as prior convictions. No time limit is imposed 
on the uncharged offenses for which evidence may be admitted; as a practical 
matter, evidence of other sex offenses by the defendant is often probative and 
properly admitted, notwithstanding very substantial lapses of time in relation to the 
charged offense or offenses. 

140 Cong. Rec. H8992 (1994)(remarks ofRep. Molinari); see 137 Cong. Rec. 
$3240, 4342 (1991)d(similar points in Senate sponsors' statement); K~.q2, 70 Chi.- 
Kent L. Rev. at 19. 

Appellate Decisions 

A. The decisions of the Eighth Circuit and other circuits confirm that evidence of  
other sexual offenses offered under Rules 413-15 is normally to be admitted. The 
Eighth Circuit has held that "Rule 414 and its companion rules...Rule 413...and 
Rule 415...are general rules of admissibility in sexual assault and child molestation 
cases for evidence that the defendant has committed offenses of the same type on 
other occasions," and that the "'new rules...supersede in sex offense cases the 
restrictive aspects of Federal Rules of Evidence 404(b).'" ]d/ l i /e , .d . .~t j~ 
LeCompte, 1997 W.L. 781217 (1997). In United States v. Sumner, 119 F.3d 658 
(Sth Cir. 1997), the Eighth Circuit noted the legislative "presumption favoring 
admissibility" under Rule 414. The court further noted the legislative intent that 
Rules 413-415 put "evidence of uncharged offenses in sexual assault and child 
molestation cases on the same footing as other types of relevant evidence that are 
not subject to a special exclusionary rule. The presumption is in favor of 
admission." 119 F.3d at 662 (quoting and citing the legislative sponsor). 

B. United States v. Motlad is a pending Eighth Circuit case involving admission of  
evidence of  a prior child molestation crime under Rule 413. The constitutionality 
of Rule 413 is at issue. The district court engaged in Rule 403 balancing and 
allowed admission of the defendant's prior conviction for assaulting another 12- 
year-old girl. The district court found the prior conviction was relevant and 
probative for purposes allowed under Rule 413. On appeal the defendant 
challenges the constitutionality of Rule 413. 

C. In United States v. Sumner, 119 F.3d 658 (8th Cir. 1977), the court noted the 
legislative "presumption favoring admissibility" under Rule 414. The court further 
noted that Rules 413-415 put "evidence of uncharged offenses in sexual assault 
and child molestation cases on the same footing as other types of relevant evidence 
that are not subject to a special exclusionary rule. The presumption is in favor of  
admission." Id. At 662. 
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Other appellate decisions have directly upheld the constitutionality of  propensity 
evidence. In United States v. Enjady, 1998 W.L. 17344 (10th Cir. 1998), the 
Court held that admission of a prior sexual assault to show propensity under Rule 
413 did not violate the defendant's constitutional right to due process. Following 
F,~9,jg~, in United States v. Castillo, 1998 W.L. 156558 (10th Cir. 1998), the 
Court noted the broad historical support for allowing propensity evidence in sexual 
offense cases. 

United States v. Guardia, 135 F.3d 1326 (10th Cir. 1998), set forth the following: 

Evidence must pass several hurdles before it can be admitted under Rule 413. 
First, the defendant must be on trial for "an offense of sexual assault." Second, the 
proffered evidence mhst be of"another offense of...  sexual assault." Third, the 
trial court must find the evidence relevant--that is, the evidence must show both 
that the defendant had a particular propensity, and that the propensity it 
demonstrates has a bearing on the charged crime. Fourth and finally, the trial 
court must make a reasoned, recorded finding that the prejudicial value of  the 
evidence does not substantially outweigh its probative value. 

Id. At 1332. 

The Court concluded that the exclusion of evidence that a physician charged with 
sexual abuse had improperly touched women other than the victims was not an 
abuse of discretion. 

Twenty-nine states allow propensity evidence in some category or categories of  
sex offense cases. See Reed, 21 Am. J. Crim. L. At 188. In People v, Fitch, 63 
Cal. Rptr. 2d 753 (1997), the California Court of Appeals upheld the validity of 
sexual offenses to show propensity and rejected constitutional objections. 
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]8 U .S .C .~  | 3509 

UNITED STATES CODE A N N O T A ~  
18. ~ AND ~ M ~  PROCEDURE 
PART H - C R ~ H N A L  PROCEDURE 

CHAFFER ~ - ~  AND EVIDENCE 

Copr. • Wee, 1997. All rights resaved. 

Current through P.L. 104-333, approved 11-12-96 

§ 3509. Child victims' and child witnesses' rishts 

(a) De/'mifions.-¥or purposes of this Stgtio~-- 

(1) the term "adult attendant" means an adult &scribed in subsection (i) who sccomp~mies • child throughout 
the judicial process for the purpose of prov/ding emotional SUplgm; 

(2) the term "child" means • person who is under the age of 18, who is or is alleged to be- 

(A) • victim of • ~ of  physical abuse, sexual abuse, or exploitation; or 

0 )  the term "child ~use"  means the ~ y m ~  or mmhd mime, seov,-l abuse or e~Im,-~ca,  or negligent 
of  • child; 

or ~ o u s  bodily ~ m ~  

(~  the term "mm,,d ~njm 7" means ~ to • ~ d ' s  ~ o l o ~  or m ~  functioning'which may 
exhibited by severe m ~ ,  depression, ~ t h ~ w ~  or outward a ~ v e  ~ o r ,  or • c o m b ~ o a  of  those 
behaviors, which may be ~ m o n ~ m ~  by a change in behavior, *-notional response, or cognition; 

(6) the term "exploitation" means child pornography or child inestitufiee; 

the term " m ~ f i ~ s c i p ~  child abuse team" means • ~ f u m ~  ~mlt ~ of ~ z r e s m ~ v e s  from 
health, social ~ c e ,  1-w ~ o r c e m m ~  and leg,d ~ c e  q a ~ e s  to coordinate the assistance needed to handle 
cases of child abuse; 

(8) the term "sexual abuse" ~ I ~  the m ~ l o ~ m ~ ,  use, ~ m ~ o n ,  ~ : e m m t ,  enticement, or ~ o a  of  
• child to mgagc ~ or m ~  anothcr person to m ~ e  in, sexm~y ~ t  condm or the rape, molestation, 
~ m f i o n ,  or other form of se.x,,-1 exploit-,~on of  ~ m ,  or ~ ~ , h  children; 

(9) the term "sexually explicitconduct" means actual or .inn,!-t..4- 

(A) sexual intem:,une, including sexual contact in the manner of  geniUd-lpmiUd, ond-lp~Ud, m3ml.-I~edlal, 
or oml..~nal contact, whether betwmm persons of  the same or of opposite sex; ~ contact mmns the 

• intentioml uz~.hi~, either directly or f i n i s h  clo~:~ne, of  the Seniudia, ,nus, m'oin, In'east, w ~ or 
buttocks of  any person with an intent to abuse, h um~Uate, harass, degrade, .or arouse or gratify sexual desire 
of any person; 

Copr. o West 199"/No claim to orig. U.S. govt. works 
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18 USCA § 3509 

('dl) A judicial officer, sppointed by the court; told 

l ~ e  3 

(iv) Other persons whoee ptesmce is determined by the court to be necessary to the welfare and well- 
being of the child, including an adult attendant. 

The child's tmtimony ~ be transmitted, by doted circuit television into the courtroom for viw0~4ag md 
heating by the defendant, jury, judge, and lmblic. The defendant shall be provided with the means of private, 
contemporaneous communication with the defmulant's attorney during the testimony. The closed circuit 
television transmission shall te/ay into the room ia which the child is testifying the defendant's image, and the 
voice of the judge. 

(2) Videotaped deposition of child..-(A) In'a pmceed/~ htvolv/n$ -,,alleged offense against • ch/ld, the 
attorney for the Government, the child's attorney, the child's parent or legal guardian, or the guardian sd litzm 
appointed under sutnectlon (h) may apply for m order that • deposi~on be taken of the child's testimony sad 
that the deposition be recorded and prcse~ed on vidzotg~. 

(13)(]) Upon timely receipt of an application described in subparagraph (A), the mutt shall make a preliminary 
finding regarding whether at the time of trial the child is likely to be unable to testify in open court in the 
physical prer, encz of the defendant, jury, judge, and public for any of the following reasons: 

.e 

O) The child will be unable to testify because of  f~r .  

(H) There is • substantial likelihood, established by expert testimony, that the child would suffer emotional 
trauma from testifying in open court. 

Tnz child rafters a mmtal or other infirmity. 

(IV) Conduct by defendant or defense counsel causes the chLld to be unable to continue testifying. 

(ii) If the court finds that the child is likely to be unable to testify in open court for any of the reasons stated 
in clause (i), the court shall order that the child's deposition be taken and preserved by videotape. 

('ill) The trial judge shall preside at the videotape deposition of a child and shall rule on an questions as if  at 
trial. "I'ne only other persons who may be permitted to be present at the proceeding are_ 

0D the attorney for the Govemmmt; 

0I) the attorney for the defeadant; 

(HI) the child's ~ m e y  or guardim, KI fitem appointed under ~ x : t i o n  Ca); 

039 persons necessary to operate the videotape equipmmt; 

{V) subject to clause (iv), the defending sad 

(VI) otha" petmns wboec prmax~ is detmninzd by the corot to bo na:essa~ m ~ w d ~  ~ ~ ~  
of the child. 

defendant shall be afforded the rights gpplicsble to defmdmts during trial, including the right to in 
attorney, the right to be confrontzd with the witness against the defendant, mul the right to cross-examine the 
child. 

(iv) If the preliminary finding of inability under clause (i) ia based cm evidenoe that the child is ramble to 

Coin'. °West 1997 No claim to otis. U.S. govt. works 
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OE) persons whose presence, in the opin/on of the court, is ~ to the welfare and well-being of the 
child, including the child's attorney, guardian .,4 litem, or adult am=ulant. 

(6) Not be/ore j u r y . - A  competency examination regarding a child witness shall be conducted out of  the s/ght 
and hearing of a jury. 

(7) Direct examination of child.-Examlnafion of  • child related to c o ~ y  shall normally be ¢tmducted 
by the court on the basis of  questions submitted by the attorney for the Government md the attomzy for the 
defendant including a party acting as m attorney pro se. The court may permit an attorney but not a party 
acting as an attorney pro se to examine • child directly on competency if the court is satisfied that the child will 
not suffer emotional trauma as • result of the examinafioa. 

(8) Appropriate quesfions.-Tbe questions asked at the competency examination of  a child shall be 
appropriate to the age and developmemtal level of the child, shall not be reJated to the issues at trial, and shall 
focus on deumnin/ng the child's ability to undermand and amwm" simple quest/am. 

(9) Psychological and psychiatric examlnadom.-Psychological and psychiatric examinations to assess the 
competency of • child w/mess shall not be ordered without a showing of compelling need. 

(d) Privacy protection.- 

(1) Confidentiality of infommfion--(A) A person acting in • capacity described in subparagraph (B).in 
connection with a criminal proceeding shall- 

(i) keep all documents that disclose the name or any other information concerning a child in a secure place 
to which no person who does not have reason to know their contents has access; and 

('u') disclose documemts descn'bed in clause (i) or the information in them that contemns a child only to 
persons who, by reason of their pa~/cipafion in the proceeding, have reason to know such information. 

OS) Subparagraph (A) applim to-- 

0) all employees of the Govemmmt connected with the case, including employees of the Department of 
Justice, any law enforcement agency involved in the case, and any person hired by the Govemmmt to provide 
assistance in the proceeding; 

(is') employees of the court; 

('di) the defmdant and employees of thz defendant, including the attorney for the defendant and persons 
hired by the defendant or the attorney for the defendant to provide assistance in the proceeding; and 

(iv) m e ~  of the jury. 

(2) Filing under seaL-All papers to be flied in court that discJose the name of or any other inform~on 
concerning a child shah be filed under seal without necessity of obtaining a court order. The person who makes 
the filing shall submit to the clerk of the court- 

(A) the c~mplete paper to be kept trader ,eal; and 

013) the paper with the portions of it that disclose the name of or other information ~ a child 
redacted, to be placed in the public retard. 

O) Protective ocders.--(A) On motion by any penmn the court may issue an order protecting • ~ i l d  from 

Copn oWmt 1997 No claim to mig. U.S. govt. works 



J 

I I 

I • 

• I ~ ~ I  

~ r ~ ~ I  



IS USCA | 35O9 Page 7 

(E) expert medical, l~ychological, and related professional tmtimm~y; 

(F) case service coordination and assistance, including theloca~on of services available from public and 
private agencies in the community; and 

(G) training services for judges, lifigaton, court of f ice ,  and others that are involved in child victim and 
child witness cases, in handling child victims and child wienesses. 

(h) Guardian ad lltem.- 

(I) In generaL-The court may tppoint • guardian sd litem for • child who w=s a victhn of, or • witness to, • 
crime involving abuse or exploitation to protect thebest interests of  the child. In making thz appo/ntmmt, the 
court shall cons/tier a prospective guardian's backgn~nd in, and familiarity with, the judicitl process, socitl 
serv/ce programs, i , d  child abuse issues. The guardian ad fitem shall not be • person who is or may be • 
w/tness in a proceeding involv/ng the child for whom theguardian is appointed. 

(2) Duties of guardian ad litem.-A guardian ad fitem may attend all the depositions, hearings, and trial 
proceedings in which • child participates, and make recommendations to the court concerning the welfare of  the 
child. The guardian ad litem may have access to all reports, evaluations and records, except attorney's work 
product, necessary to effectively advocate for the child. (The extent of  access to grand jury materials is limited 
to the access routinely provided to victims and their t~esemtafivee.) A guardian ad iitem shall marshal ead 
coordinate the delivery of  resotur, es and special m~'vicee to the child. A guardian ad fitem shall not be 
compelled to testify in aay court action or proceeding concerning any information or opinion received from the 
child in the course of  serving as a guardian ad litem. 

(3) Immunifies.-A guardian ad litem shall be presumed to be acting in good ~ t h  and shall be immune f~rom 
civil aad criminal liability for complying with the guardian's lawful duties de~n'bed in ~ (2). 

(i") Adult attendant.-,& child testifying at or attmding • judicial proceeding shall have the right to be 
accompanied by an adult attendant to provide emotional support to the child. The court, at its discretion, may 
allow the adult at~mclant to remain in close physical proximity to or in contact with the child while the child 
testifies. The court may allow the adult atteadant to hold the child's hand or allow the child tO sit Ca the adult 
att~dant's lap throughout the course of the proceeding. An adult att~daat shall not provide the child with an 
answer to any question directed to the child during the course of the child's testimony or otherwise prompt the 
child. The image of the child attmcttnt, for the time the child is testifying or being deposed, shall be recorded on 
videotape. 

(j) Speedy tr ial . -In a proceeding in which • child is called to give testimony, on motion by the attorney for the 
Goverameat or a guardian ad litem, or on its own motion, the court may designate the case as being of  special 
public importance. In cases so designated, the mutt shall, eoesisteat with these rules, expedite the pmuzziin8 
md ensure that it takes precedence over any other. The court shall msttre a speedy trial in order to ~ the 
length of  time the child must e~dure the stress of  involvemmt with the criminal process. Whe~ deciding whether 
to gnmt • continuance, the caurt shall take into mnsideratian the age of the child aad the potential adverse impact 
the delay may have an the child's well-beins. The mart shall make writtm fmdinss of fact end cenclusiam of 
law whea granting • continuance in cases involving • child, 

(k) Stay of dvi l  action.-H, -, -,,y time tim • cause of ~ for t ~ o v ~  of oompau~on for d a m ~  or 
injury to the person of • child exists, • criminal ~ i o u  is pmding which arises out of the same occunm~ ..,a in 
which the child is the v ic t~,  the civil ~ctioa shall be stayed until the md of all phases Of the criminal ~.f im and 
any maafion of the civil action during the criminal ~ g  is prolu'oited. As used in this subeec.fion, a 
criminal action is pcading until its final adjudication in the trial eoua. 

(1) Testimonial alds.-The court may permit a child to use anatomical dolls, puppets, drawings, mannequins, or 
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Ch. 109A SEXUAL ABUSE 

(a) serving a warrant of arrest; or 

(b) arresting or attempting to arrest a person 
committing or attempting to commit an offense in 
his presence, or who has comm/t-~d or is suspected 
on reasonable grounds of having committed a felo- 
ny; or 

(c) making a search at the request or invitation 
or with the consent of the occupant of the premises. 

(June 25. 1948, c. 64,5. 62 Star. 803; Oct. II, 1996, Pub.L. 
104-294, Title VI, § 601(a)(8). II0 Stat- 34983 

HISTORICAL AND STATUTORY NOTES 
Reviser's Note 

Based on T/tie 18. U-S.C., 1940 ed., § 53a (Aug. 27, 193,5, c. 
740, § 201.49 Stat- 877). 

18 § 2241 

Words "or any depar~ent or agency thereof" were insert- 
ed to avoid ambiguity as to scope of secrion. (See defin/tive 
secrion 6 of this title.) 
The except/on in the case of an inv/tat/on or the consent of 

the occupant, was inserted to make the secrion complete and 
remove any doubt as to the application of this secflon to 
searches which have uniformly been upheld. 

Reference to misdemeanor was omitted in view of defini- 
tive secuon 1 of this title. (See reviser's note under secrion 
212 of this rifle.) 

Words "upon con~icrion thereof shall be" were omitted as 
surplusage, since punishment cannot be imposed until convic- 
t/on is secured. 

~inor changes were made in phraseology. 

Legislative History. 
For legislative history and purpose of Pub.L. 104-294, see 

1996 U.S. Code Cong. and Adm. News, p. 

C H A P T E R  1 0 9 A - - S E X U A L  A B U S E  

Sec. 
°941. Aggravated sexual abuse. 
2242. Se.xunl abuse. 
0°43. Sex'ual abuse of a minor or w~l.  
2244. Abusive sexual contact. 
224,5. Sexual abuse resulting in death. 
2246. Defin/t/ons for chapter. 
2247. Repeat offenders. 
2248. Mandatory rest/turion. 

§ 2241. Aggravated sexual abuse 

(a) By force or threat.--Wh0ever, in the special 
maritime and territor/al jur/sd/cdon of the Un/ted 
States or in a Federal prison, knowingly causes anoth- 
er person to engage in a sexual act-- 

(1) by using force against that other person; or 

(2) by threatening or placing that other person in 
fear that any person will be subjected to death, 
ser/ous bodily injury, or Iddnapping; 

or attempts to do so. shall be fined under this title, 
imprisoned for any term of years or life, or both. 

(b) By other means.--Whoever, in thespecial mar- 
itime and terr/torial jurisdiction of the United States 
or in a Federal prison, knowingly-- 

or attempts to do so, shall be fined under this title, 
imprisoned for any term of years or life, or both. 

(c) With children.--Whoever crosses a State line 
with intent to engage in a sexual act with a person 
who has not attained the age of 12 years, or in the 
special maritime and territorial jurisdiction of the 
Un/ted States or in a Federal prison, knowingly en- 
gages in a sexual act with another person who has not 
attained the age of 12 years, or knowingly engages in 
a sexual act under the circumstances descr/bed in 
subsections (a) and (b) with another person who has 
attained the age of 12 years but has not attained the 
age of 16 years (and is at least 4 years younger than 
that person), or attempts to do so, shall be fined under 
this title, imprisoned for any term of years or life, or 
both. If the defendant has previously been conv/cted 
of another Federal offense under this subsection, or of 
a State offense that would have been an offense under 
either such provision had the offense occurred in a 
Federal prison, unless the death penalty is imposed, 
the defendant shall be sentenced to life in prison. 

(d) State of mind proof requirement.--In a prose- 
cution under subsect/on (c) of this secuon, the Govern- 
ment need not prove that the defendant knew that the 

(I) renders another person unconscious and other person engaging in the sexual act had not 
thereby engages in a sexual act with that other attained the age of 12 years. 
person; or 

(2) administers to another person by force or 
threat of force, or without the knowledge or permis- 
sion of that person, a drug, intox/cant, or other 
similar substance and thereby-- 

(A) substant/ally impairs the ability of that 
other person to appraise or control conduct; and 

(B) engages in a se.xual act with that other 
person: 

(Added Pub.L. 99-646. § 87(b). Nov. I0. 1986. I00 Sial 3620. 
and amended Pub.L. I03-.322, Title .'~CXIII. § 330021(I). 
Sept- 13. 1994. 108 Star. 2150; Pub.L. 104-208. Div. A, Title 
I, § 101(a) [Title I, § 121, subsection 7('o)], Sept. 30, 1996. 
110 Stat. 3009-,31.) 

HISTORICAL AND STATUTORY NOTES 
Codification 

Identical provision was enacted by Pub.L. 99-654, § o 
Nov. 14. 1986. 100 Star. 3660. 

Complete AnnotaUon Matedals, see Title 18 U.S.C.A. 
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18 § 2241 C R I M E S  

Effective Date 
Pub.L. 99-646. § 87(e), Nov. 10, 1986, provided that: 

section and the amendments made by this section [enac~ng 
this chapter, amending sections l13(a), (b), Ull(a), 1153, 
and 3185(12) of this title, sections 300w-3(a)(1)(G), 
300w--4{c)(6), and 9511 of Title 42, The PubLic Health and 
Welfare, and section 1472(k)(1) of Title 49, Transportation]; 
and repealing chapter 99 (sec~ons 2031 and 2032) of this 
title] shall take effect 30 days after the date of the enac~ent  
of this Act [Nov. 10, 1986]." 

[Effective Date prevision similar to Pub.L. 99--646, § 87(e), 
was enacted by Pub.L. 99-654, § 4, Nov. 14, 1986, 103 Star. 
3664.) 

Short Title of 1996 Amendments 

Pub.L. I04-208, Div. A, Title I, § 101(a) [Title I, § 121, 
subsec. 7(a)], Sept. 30, 1996, 110 Star. 3009-3i, provided that: 

section [probably should be this subsection, which 
amended this section and secl2on 2243 of this title] may be 
cited ~ the 'Amber Hagerman Child Protection Act of 
1996'." 

Short Title 
Pub.L. 99--646, § 87(a), Nov. I0, 1986, provided that= "This 

sect2on [enacting this chapter;, amending sections l13(a), (b), 
1111(a), 1153. and 3185(12) of this title, sections 
300w-2~a)(1)(G), 300w-4(c)(6), and 9511 of Title 42, The 
Public Health and Welfare, and sec~on 1472(k)(1) of Title 49, 
Transportation; repealing chapter 99 (sections 2031 and 
2032} of this title; and enacting note prevision under this 
section] may be cited as the 'Sexual Abuse Act of 1986'." 

[Short Title provision sindlar to Pub.L. 99-646, § 87(a), 
was enacted by Pub.L. 99-654, § 1, Nov. 14, 1986, I00 Stat. 
3660.] 

Legislative History 

For legislative history and purpose of Pub.L. 99-646 see 
1986 U.S.Code Cong. and Adm.News. p. 6139. See, also, 
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News, p. 
1801. 

§ 2 2 4 2 .  Sexual  abuse  

Whoever, in the special maritime and territorial 
jurisdiction of the United States  or in a Federa l  
prison, knowingly-- 

(1) causes another person to engage in a sexual 
act by threatening or placing that other person in 
fear (other than by threatening of: placing that 
other person in fear that any person will be subject- 
ed to death, serious bodily injury, or kidnapping), 
or 

(2) engages in a sexual act with another person if 
that other person is- 

(A) incapable of appraising the nature of the 
conduct; or 

(B) physically incapable of declining partic- 
ipation in, or communicating unwillingness to en- 
gage in, that  sexual act; 

or  a t tempts  to do so, shall be fined under 
imprisoned not more than 20 years,  or both. 
(Added Pub.L. 99--646, § 87(b), Nov. 10, 1986. 100 
and amended Pub.L. 103-.322, Title :~'~L-~III, § 
Sept. 13, 1994, 108 Star. 2150.) 

HISTORICAL .JLND STATUTORY NOTES 
Codification 

Identical provision was enacted by Pub.L. 99-654, § 2,"~ 
Nov. 14, 1986, 103 Star. 3661. t.! ~ 

Effective Date .!-~: :,..:. 
Section effective 30 days ~ Nov. 10. 1986, see section ".'. 

87(e) of Pub.L. 99-646, set out as a note under section 224£. : 
of this title. 

Legislative History :-? 

For legislative history and purpose of Pub.L. 99-646 see 
1986 U.S.COde Cong. and Adm.News, p. 5139. See, also, 
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News, p. 
1801. 

.~, 
§ 2243. Sexual  abuse  o f  a m i n o r  or  ward  

(a) Of  a minor . - -Whoever  crosses a State line with 
intent  to engage in a sexual act with a person who h a s  
not a 'trained the age of 12 years, or, in the special  
mari t ime and terri torial  jurisdiction of the United 
Sta tes  or in a Federa l  prison, knowingly engages in a" 
sexual act with another person who-- 

(I) has attained the age of 12 years but has not 
attained the age of 16 years: and 

(2) is at least four years younger than the person 
so engaging;, 

or attempts to do so, shall be fined under this title, 
imprisoned not more than 15 years, or both. 

(b) Of a ward.--Whoever, in the special marit~ne 
and te.,'dtorial jurisdiction of the United States or in a 
Federal prison, knowingly engages in a sexual act 
with another person who is--- 

(1) in official detention; and 

(2) under the custodial, supervisory, or disciplin- 
ary authority of the person so engaging;, 

or attempts to do so, shall be fined under this title, 
imprisoned not more than one year, or both. 

(c) Defenses.---(1) In a prosecution under subsec- 
tion (a) of this section, it is a defense, which the 
defendant must establish by a preponderance of the 
evidence, that the defendant reasonably believed that 
the other person had attained the age of 16 years. 

(2) In a prosecution under this section, it is a 
defense, which the defendant must establish by a 
preponderance of the evidence, that the persons en- 
gaging in the sexual act were at that time married to 
each other. 

Complete Annotation Matmlals, see Title 18 U.S.C.A. 
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(d) State of mind proof requirement--ln a prose- 
~tion under subsection (a) of this section, the Govern- 
ment need not prove that the defendant knew-- 

(1) the age of the other person engaging in the 
sexual act; or 

(2) that the requisite age difference existed be- 
tween the persons so engaging. 

iAdded Pub.L. 99-646, § 87(b), Nov. 10. 1986, I00 Star. 3621, 
and amended Pub.L. 101--647, Title III~ § 322, Nov. 29, 1990, 
104 Star. 4818: Pub.L. 104--208, Div. A, Title I, § i01(a) 
[Title I, § 121, subsection 7(c)], Sept. 30, 1996, 110 Star 
3009-31.) 

HISTORICAL AND STATUTORY NOTES 

Codification 

Identical provision w~ enacted by Pub.L. 99-654, § 2, 
Nov. 14, 1986, 100 Star. 3661. 

Effective Date 
Section effective 30 days after Nov. 10. 1986, see section 

87(e) of Pub.L. 99-646, set out as a note under section 2241 
of this title. 

Legislative History 

For legislative history and purpose of Pub.L. 99-646 see 
1986 U.S.COde Cong. and Adm.News, p. 6139. See, also, 
Pub.L. 101-647, 1990 U.S.Code Cong. and Adm.News, p. 
647Z 

§ 2244. Abusive sexual  contact  

(a) Sexual  conduc t  in c i rcumstances  where  se.xu- 
al acts  a re  punished by this chapter . - -Whoever ,  in 
the special mari t ime and territorial jurisdiction of the 
United States or  in a Federal  prison, knowingly en- 
gages in or causes sexual contact with or by another 
person, if so to do would v i o l a t e -  

( l )  section 2241 of this title had the sexual con- 
tact been a sexual act, shall be fined under this title, 
imprisoned not more than ten years, or both; 

(2) section 2242 of this title had the sexual con- 
tact been a sexual act, shall be fined under this title, 
imprisoned not more than three years, or both; 

(3) subsection (a) of section 2243 of this title had 
the sexual contact been a sexual act, shall be fined 
under this title, imprisoned not more than two 
years, or both; or  

(4) subsection (b) of section 2243 of this title had 
the sexual contact been a sexual act, shall be fined 
under this title, imprisoned not more than six 
months, or both. 

(b) In other circumstances.--Whoever, in the spe- 
cial maritime and territorial jurisdicCdon of the United 
States or in a Federal prison, knowingly engages in 
sexi~al contact with another person without that other 

ABUSE 18 § 2246 

person's permission shall be fined under this title, 
imprisoned not more than six months, or both. 
(Added Pub.L. 99--646, § 87(b), Nov. 10, 1986. 100 Star. 3622, 
and amended Pub.L. 100-690, Title VII, § 7058(a), Nov. 18, 
1988, 102 Star. 4403; Pub.L. 103--322, Title XXXIII, 
§ 330016(1)(K), Sept. 13, 1994, 108 Star. 2147.) 

HISTORICAL AND STATUTORY NOTES 
Codification 

Identical provision was enacted by Pub.L. 99-6,54, § 2, 
Nov. 14, 1986, 100 Star. 3661. 

Effective Date 
Section effective 30 days aRer Nov. 10, 1986. see section 

87(e) of Pub.L. 99-646, set out as a note under section 2241 
of this title. 

Legislative History 
For legislative history and purpose of Pub.L. 99-646 see 

1986 U.S.COde Cong. and Adm.News. p. 6139. See, also, 
Pub.L. 100-690, 1988 U,$. Code Cong. and Adm. News, p. 
5937; Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. 
News, p. 1801. 

§ 2245. Sexual abuse resulting in dea th  
A person who, in the course of an offense under  this 

chapter,  engages in conduct that results  in the death 
of a person, shall be punished by death or imprisoned 
for any term of years  or for life. 
(Added Pub.L. 103-322, Title VI. § 60010(a)(2), Sept. 13, 
1994, 108 Stat. 1972.) 

HISTORICAL AND STATUTORY NOTES 
Prior Provisions 

A prior section 2245 was renumberod section 2246 by 
Pub.L. 103--322, Title VI, § 60010(a)(1), Sept. 13, 1994, 108 
Sial 1972- 

Legislative History 
For legislal~ve history and purpose of Pub.L. 103-,322, see 

1994 U.S. Code Cong. and Adm. News, p. 1801. 

§ 2246. Definitions for chap te r  
As used in this chapter-- 

(1) the term "prison" means a correctional, de- 
tention, or penal facility;, 

(2) the term "sexual act" means- 
(A) contact between the penis and the vulva or 

the penis and the anus, and for purposes of this 
subparagraph contact involving the penis occurs 
upon penetration, however, slight; 

(B) contact between the mouth and the penis, 
the mouth and the vulva, or the mouth and the 
anus; 

(C) the penetration, however slight, of the anal 
or genital opening of another by a hand or finger 
or by any object, with an intent to abuse, humP- 
ate, harass, degrade, or arouse or gratify the 
sexual desire of any person; or 

Complete Annotation Matmla lL  see Tl'Je 18 U.S.C.A. 

827 

T?- "~ 





18 § 2246 CRIMES 

(D) the intentional touching, not through the 
clothing, of the genitalia of another person who 
has not attained the age of 16 years with an 
intent to abuse, humiliate, harass, degrade, or 
arouse or gratify the sexual desire of any person; 

(3) the term "sexual contact" means the inten- 
tional touching, either directly or through the cloth- 
ing, of the genitalia, anus, groin, breast, inner thigh, 
or buttocks of any person with an intent to abuse, 
humiliate, harass, degrade, or arouse or gratify the 
sexual desire of any person; 

(4) the term "serious bodily injury" means bodily 
injury that involves a substantial risk of death, 
unconsciousness, extreme physical paln,'proU~acted 
and obvious disfigurement, or protracted loss or 
impairment of the function of a bodily member, 
organ, or mental faculty; 

(5) the term "official detention" m e a n s -  
(A) detention by a Federal officer or employee, 

or under the direction of a Federal officer or 
employee, following arrest for an offense; follow- 
ing surrender in lieu of arrest for an offense: 
following a charge or conviction of an offense, or 
an allegation or finding of juvenile delinquency; 
following commitment as a material witness; fol- 
lowing civil commitment in lieu of criminal pro- 
ceedings or pending resumption of criminal pro- 
ceedings that are being held in abeyance, or 
pending e.Va'adition, deportation, or exclusion; or 

(B) custody by a Federal officer or employee, 
or under the direction of a Federal officer or 
employee, for purposes incident to any detention 
described in subparagraph (A) of this paragraph. 
including transportation, medical diagnosis or 
treatment, court appearance, work, and recre- 
ation; 

but does not include supervision or other control 
(other than custody during specified hours or 
days) after release on bail, probation, or parole, 
or after release following a finding of juvenile 
delinquency. 

(Added Pub.L. 99-646, § 87(b), Nov. I0, 1986, I00 Star... 3622, 
§ 2245, renumbered § 2246 and amended Pub.L. 1{)3--,'~2. 
Title IV, § 40502, Title VI, § 60010(a)(1), Sept. 13, 1994. 108 
Star. 1945, 1972.) 

HISTORICAL AND STATUTORY MORES 

Codification 

Identical provision was enacted by Pub.L. 99-654, § 2. 
Nov. 14. 1986, 100 StaL 3662. 

Effective Date 

Section effec~e 30 days after Nov. I0. 1986. see section 
87(e) of Pub.L. 99--646. set out as a note under sec~on 2241 
of this title. 

Part r 

Legislative History 
For legislative history and purpose of Pub.L. 99-646, see 

1986 U.S.Code Cong. and Adm.News, p. 6139. See, also, 
Pub.L 10,3-322. 1994 U.S. Code Cong. and Adm. News, p. 
1801. 

§ 2247. Repeat offenders 
Any person who violates a provision of th/s chapter, 

after one or more prior convicuons for an offense 
pun/shable under this chapter, or after one or more 
prior convictions under the laws of any State re la t~g 
to aggravated sexual abuse, sexual abuse, or abusive 
sexual contact have become final, is punishable by a 
term of imprisonment up to twice that  otherwise 
authorized. 
(Added Pub.L. 103-322. Title IV, § 40111(a), Sept. 13, 1994, 
108 Star. 1903.) 

HISTORICAL AND STATUTORY NOTES 
Legislative History J. 

For legislative history and purpose of Pub.L..I03~T22, see 
1994 U.S. Code Cong. and Adm. News, p. 1801. 

§ 2248. Mandatory restitution 
(a) In general.--Notwithstanding section 3663 or 

3663A,. and in addition to any other civil or criminal 
penalty authorized by law, the court shall order resti- 
tution for any offense under this chapter. 

(b) Scope and nature of order.-- 

(1) Directions.--The order of restitution under 
this section shall direct the defendant to pay to the 
victim (through the appropriate court mechanism) 
the full amount of the victim's losses as determined 
by the court pursuant to paragraph (2). 

(2) EnforcemenL--An order of restitution under 
this section shall be issued and enforced in accor- 
dance with section 3664 in the same manner as an 
order under section 3663A. 

(3) Definition.--For purposes of this subsection, 
the term "full amount of the victim's losses" in- 
cludes any costs incurred by the victim for- 

(A) medical services relating to physical, psy- 
chiau-ic, or psychological care; 

(B) physical and occupational therapy or reha- 
bilitation; 

(C) necessary transportation, temporary hous- 
ing, and child care expenses; 

(D) lost income: 
(E) attorneys' fees. plus any costs incurred in 

obr~ning a civil protection order; and 
(F) any other losses suffered by the victim as a 

proximate result of the offense. 
(4) Order mandatory.--(A) The issuance of a 

restitution order under this section is mandatory. 

(B) A court may not decline to issue an order 
under this section because of--- 

Complete Annotation Matmlabl, see Title 18 U.S.C.A. 
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(i) the economic circumstances of the defen- 
dant; or 

(ii) the fact that a victim has, or is entitled to, 
receive compensation for his or her injuries from 
the proceeds of insurance or any other source. 
[(C) and (D) Repealed. Pub.L. 104-132, Title If, 

§ 205(b)(2)(C), Apr. 24, 1996, 110 Star. 1231] 

[(5) to (10) Repealed. Pub.L. 104-132, Title If, 
§ 205(b)(2)(D), Apr. 24, 1996, 110 Star. 1231] 

(c) Definition.--For purposes of this section, the 
rexm '~ic~n" means the individual harmed as a result 
of a commission of a crime under this chapter, includ- 
ing, in the case of a victim who is under 18 years .of 
age, incompetent, incapacitated, or deceased, the legal 
guardian of the victim or representative of the victim's 
estate, another family member, or any other person 
appointed as suitable by the court, but in no event 
shall the defendant be named as such representative 
or guardian. 

[(d) and (e) Repealed. Pub.L. 104-132, Title II, 
§ 205(b)(3), Apr. 24, 1996, 110 Star. 1231] 

[(f) Redesignated (c)] 
(Added Pub.L. 103.-.322, Title IV. § 40113(aJ(1), Sept. 13, 
1994, 108. StaL 1904, and amended Pub.L. 104-132, Title II, 
§ 205(b), Apr. ~ ,  1996, 110 Star. 1231.) 

HISTORICAL AND STATUTORY NOTES 

Effective Date of 1996 Amendments 
Section 211 of Pub.L. 104-132 provided that: ~'he amend- 

ments made by this subtitle [enacting sections 3613A and 
3663A of this title, amending this section and sections 2259, 
2264, 2327, 3013, 3556, 3563, 3572, 3611, 3612, 3613, 3614, 
3663. and 3664 of this title and Rule 32 of the Federal Rules 
of Criminal Procedure, and enacting provisions set out as 
notes under this section, section 3551 of this title, and section 
994 of Title 28, Judiciary and Judicial Procedure] shall, to the 
extent consgtutionally permissible, be effective for sentenc- 
ing proceedings in cases in which the defendant is convic~.~l 
on or after the date of enactment of this Act [Apr. 0.4, 1996]." 

Legislative History 
For legislative history and purpos~ of Pub.L. 103--322, see 

1994 U.S. Code Cong. and Adm. News, p. 1801. See, also, 
Pub.L. 104-132, 1996 U.S. Code Cong. and Adm. News, p. 
924. 

C H A P T E R  l l 0 - - S E X U A L  E X P L O I T A T I O N  A N D  O T H E R  A B U S E  O F  C H I L D R E N  

Sec. 
2251. 
2251A. 
2252. 

:.~2A. 

~253, 
2254. 
2255. 
2256. 
2257. 
"~--.58. 
2259. 
2260. 

Sexual e.xploitation of children. 
Selling or buying of children. 
Certain activities relating to material involving the 

sexual exploitation of minors. 
Certain activities relating to material cons~tulang or 
conr~ning child pornography. 

Criminal forfeiture. 
Civil forfeiture. 
Civil remedy for personal injuries 
Definitions for chapter. 
Record keeping requirements. 
Failure to report child abuse. 
Mandatory res~mtion. 
Production of sexually explicit depictions of a minor 

for importation into the Un/ted States. 

§ 2251. Sexual exploitation of children 
(a) Any person who employs, uses, persuades, in- 

duces, entices, or coerces any minor to engage in, or 
who has a minor assist any other person to engage in, 
or who transports any minor in interstate or foreign 
commerce, or in any Territory or Possession of the 
United States. with the intent that such minor engage 
in, any sexually explicit conduct for the purpose of 
producing any visual depiction of such conduct, shall 
be punished as provided under subsection (d), if such 
person knows or has reason to know that such visual 
depiction will be transported in interstate or foreign 
commerce or mailed, or if such visual depiction has 
actually been transported in interstate or foreign com- 
merce or mailed. 

(b) Any parent, legal guardian, or person having 
custody or control of a minor who knowingly permits 
such minor to engage in, or to assist any other person 
to engage in, sexually explicit conduct for the purpose 
of producing anyvisual  depiction of such conduct shall 
be punished as provided under subsection (d) of this 
section, ff such parent, legal guardian, or person 
knows or has reason to know that such visual de- 
piction will be transported in interstate or foreign 
commerce or mailed or ff such visual depiction has 
actually been u'ansported in interstate or foreign com- 
merce or mailed. 

(c)(1) Any person who, in a circumstance described 
in paragraph (2), knowingly makes, prints, or pub- 
lishes, or causes to be made, printed, or published, 
any notice or advertisement seeldng or o f f e r i n g -  

(A) to receive, exchange, buy, produce, display, 
distribute, or reproduce, any visual depiction, ff the 
production of such visual depiction involves the use 
of a minor engaging in sexually explicit conduct and 
such visual depiction is of such conduct; or 

(B) participation in any act of sexually explicit 
conduct by or  with any minor for the purpose of 
producing a visual depiction of such conduct: 

shall be punished as provided under subsection (d). 
(2) The circumstance referred to in paragraph (1) is 

t h a t -  

(A) such person knows or has reason to know 
that such notice or advertisement will be transport- 

Complete Annotation Mat Ida l l ,  see l"ltle 18 U.S.CJI. 
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identical to those otherwise prov/ded for assaults involving an official v/cam: when no assault is 
revolved, the offense level is 6. 

Historical Note: Effective October 15. 1988 (see Appendix C. amendment 64). Amended effective November 1, 1989 (see Appendix C. 
amendments 89 and 90); November 1, 1992 (see Appendix C, amendment 443); November 1, 1997 (see .~pendix C. amendment 550). 

3. CRIMINAL SEXUALABUSE 

, ~:~ 
1 

§2A3.1. Criminal Sexual AbuSe; Attemnt to Commit Criminal Sexual Abu~¢ 

(a) Base Offense Level: 27 

(b) Specific Offense Characteristics 

(t)  If the offense was committed by the means set forth in 18 U.S.C. § 2241(a) 
or (b) (including, but not limited to, the use or display of any dangerous 
weapon), increase by 4 levels. 

(2) (A) If the victim had not attained the age of twelve vears, increase by 
4 levels; or (B) if the victim had attained the age of twelve years but had 
not attained the age of sixteen years, increase by 2 levels. 

(3) If the victim was (A) in the custody, care, or supervisory, control of the 
defendant; or (B) a person held in the custody of a correctional facility, 
increase by 2 levels. 

(4) (A) If the victim sustained permanent or life-threatening bodily injury., 
increase by 4 levels; (B) if the victim sustained serious bodily injury., 
increase by 2 levels; or (C) if the degree of injury is ber, veen that specified 
in subdivisions (A) and (B), increase by 3 levels. 

(5) If the victim was abducted, increase by 4 levels. 

(c) Cross Reference 

(1) If a victim was killed under circumstances that would constitute murder 
under 18 U.S.C. § I I I I had such killing taken place within the territorial 
or maritime jurisdiction of the United States, apply §2AI. I (First Degree 
Murder). 

- 4 7  - 
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(d) Special Instruction 

(l) 
If  the offense occurred in a correctional facili .ty and the victim was a 
corrections employee, the offense shall be deemed to have an official victim 
for purposes of  subsection (a) o f  §3AI.2 (Official Victim). 

. 

. 

. 

. 

Statutory Provisions- 
A (Statutory lndex). 

Commentary 

18 US  C. §§ 2241. 2242. For additional statutory provision(s), see Appendix 

Application Notes." 

1. For purposes o f  this gTddeline-- 

"Permanent or life-threatening bodily injury," "serious bodily injury, "and "abducted" are 
defined in the Commentary to §I B I. 1 (Application Instructions). However, for  purposes o f  this 
guideline. "serious bodily injury" means conduct other than criminal sexual abuse, which 
already is taken into account in the base offense level under subsection (a). 

"The means set forth in 18 U S  C. § 224l(a) or (b) "are." by using force against the victim; by 
threatening or placing the victim in fear that any person will be subject to death, serious bodily 
injury, or kidnaping; by rendering the victim unconscious; or by administering by force or 
threat or force, or without the knowledge or permission o f  the victim, a drug, intoxqcant, or 
other similar substance and thereby substantially impairing the abili.ty o f  the victim to appraise 
or control conduct. This provision would apply, for example, where any dangerous weapon 
was used, brandished or displayed to intimidate the victim. 

Subsection (b)(3). as it pertains to a victim in the custody, care. or supervisory control o f  the 
defendant, is intended to have broad application and is to be applied whenever the victim is 
entrusted to the defendant, whether temporarffy or permanently. For example, teachers, day 
care providers, baby-sitters, or other temporary caretakers are among those who would be 
subject to this enhancement. In determining whether to apply this enhancement, the court 
should look to the actual relationship that existed between the defendant and the victim and 
not simply to the legal status o f  the defendant-victim relationship. 

lfthe adjustment in subsection (b)(3) applies, do not apply §3BI.3 (Abuse o f  Position o f  Trust 
or Use o f  Special SlalO. 

I f  the defendant was convicted (A) o f  more than one act o f  criminal sexual abuse and the 
counts are grouped under §3DI.2 (Groups o f  Closely Related Counts). or(B) o f  only one such 
act but the court determines that the offense involved multiple acts o f  criminal sexual abuse 
o f  the same victim or different victims, an upward departure would be warranted. 

l f  a victim was sem~ally abused by more than one participant, an upward departure may be 
warranted. Se..._£ §5K2. 8 (Extreme Conduct). 

- 4 8 -  
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6. I f  the defendant "s criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted 

Background." Sexual offenses addressed in this section are crimes o f  violence. Because o f  their 
dangerousness, attempts are treated the same as completed acts o f  criminal sexual abuse. The 
maximum term o f  imprisonment authorized by statute is life imprisonment. The base offense level 
represents sexual abuse as set forth in 18 U.S.C. § 2242. An enhancement is provided for  use o f  
force: threat o f  death, serious bodily injury, or k~dnapping; or certain other means as defined in 
18 U.S.C. § 2241. This includes any use or threatened use o f  a dangerous weapon. 

An enhancement is provided when the victim is less than sixteen years o f  age. An additional 
enhancement is provided where the victim is less than twelve years of  age. Any criminal sexual 
abuse with a child less than twelve years o f  age, regardless o f  "consent." is governed by §2A3.1 
(Criminal Sexual Abuse). 

An enhancement for'a custodial relationship between defendant and victim is also provided 
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a 

person the victim trusts or to whom the victim is entrusted This represents the potential for greater 
and prolonged psychological damage. Also, an enhancement is provided where the victim was an 
inmate o f  or a person employed in, a correctional facility. Finally, enhancements are provided for 
permanent, life-threatening, or serious bodily injury and abduction. 

Historical Note: Effective November 1, 1987. Amended effective November 1. 1989 (see Appendix C, amendments 91 and 92); November 1, 
1991 (see Appendix C. amendment 392); November 1, 1992 ~ Appendix C, amendment 444); November 1. 1993 (see Appendix C, 
amendment 477); November i, 1995 (see Appendix C. amendment 5 i 1); November 1, 1997 (see Appendix C, amendment 545). 

§2A3.2 .  Criminal  Sexual Abuse  of  a Minor  (Statutory Rane)  or  A t t e m o t  to C o m m i t  Such  Acts  

(a) 

(b) 

Base Offense Level: 15 

Specific Offense Characteristic 

(1) If the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

(c) Cross Reference 

(l) If the offense involved criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

Statutory Provision." 
(Statutory lndex). 

Commentary 

18 U.S.C. § 2243(a). For additional statutory provision(s), see Appendix A 
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§2A3.2 GUIDELINES MANUAL November I, 1997 

Application Notes. 

. l f  the defendant committed the criminal sexual act in furtherance of  a commercial scheme such 
as pandering, transporting persons for  the purpose o f  prosatution, or the production o f  
pornography, an upward departure may be warranted Se._._ee Chapter Five, Part K (Departures). 

. Subsection (b)(1) is intended to have broad application and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example, 
teachers, day care PrOviders . baby-sitters, or other tempora~ caretakers are among those who 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that existed between the defendant and the victim 
and not simply to the legal status o f  the defendant-victim relationship. 

. I f  the adjustment m subsecaon (b)(1) applies, do not apply §3BI.3 (Abuse o f  Position o f  Trust 
or Use o f  Special Slall). 

. I f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted 

Background This section applies to sexual acts that would be lawful but for the age o f  the victim. 
It is assumed that at least a four-year age difference exists between the victim and the defendant, as 
specified in 18 U.S.C. § 2243(a). An enhancement is provided for a defendant who victimizes a 
minor under his supervision or care. 

.~istorical Note: Effective November 1. 1987. Amended effective November 1. 1999 (see Appendix C. amendment 93); November 1. 1991 
Appendix C. antendment 392); November 1, 1992 ~ Appendix C, amendment 444); November 1. 1995 (see .Appendix C, amendment 

511). 

§ 2 A 3 . 3 .  Criminal Sexual Abuse of a W a r d  o r  Attempt to Commit Such Act.-, 

(a) Base Offense Level: 9 

Commentaw 

Statutory Provision: 18 U.S.C. § 2243('b). For additional statutory provision(s), see Appendix A 
(Statutory Index). 

gpplication Notes: 

. A ward is a person in official detenn'on under the custodial, supervisory, or disciplinary 
authori~, o f  the defendant. 

. I f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 
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November 1, 1997 GUIDELINES MANUAL §2A3.4 

Background." The offense covered by this secnon is a misdemeanor. The maximum term o f  
imprisonment authorized by statute is one year. 

Historical Note: Effective November 1, 1987. Amended effective November 1. 1989 s(.L ~ Appendix C, amendment 94); November 1. 1995 
(see Appendix C, amendment 511). 

§2A3.4. Abusive Sexual Contact or Attempt tO Commit Abusive Sexual Contact 

( a )  

(b) 

(c) 

Base Offense Level: 

(1) 16, if the offense was committed by the means set forth in 18 U.S.C. 
§ 2241(a) or (b); 

(2) 12, if the offense was committed by the means set forth in 18 U.S.C. 
§ 2242; 

(3) 10, otherwise. 

Specific Offense Characteristics 

(x) If the victim had not attained the age of  twelve years, increase by 4 levels; 
but if the resulting offense level is less than 16, increase to level 16. 

(2) 

(3) 

If the base offense level is determined under subsection (a)(1) or (2), and 
.the victim had attained the age of twelve years but had not attained the age 
of sixteen years, increase by 2 levels. 

If the victim was in the custody, care, or supervisor?." control of  the 
defendant, increase by 2 levels. 

Cross References 

(1) If the offense involved criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

(2) If the offense involved criminal sexual abuse of  a minor or attempt to 
commit criminal sexual abuse of  a minor (as defined in 18 U.S.C. 
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory 
Rape) or Attempt to Commit Such Acts), if the resulting offense level is 
greater than that determined above. 

Commentat'v_ 

SAatutorv Provisions: 18 U.S.C. § 2244(a)(1).(2).(3). 
Appendix A (Statutory lndex). 

For additional statutory provision(s), see 
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Amglication Notes." 

. "The means set forth in 18 U.S.C. § 2241(a) or (b)" are by using force against the victim; by 
threatening or placing the victim in fear  that any person will be subjected to death, serious 
bodily injury, or kidnapping; by rendering the victim unconscious; or by administering by force 
or threat offorce, or without the knowledge or permission of  the victim, a drug, intoxicant, or 
other similar substance and thereby substantially impairing the ability o f  the victim to appraise 
or control conduct. 

. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear 
(other than by threatening or placing the victim in fear that any person will be subjected to 
death, serious bodily injury, or iadnapping) ; or by victimizing an individual who is incapable 
o f  appraising the nature o f  the conduct or physically incapable o f  declining participation in, 
or communicating unwillingness to engage in, that sexual act. 

. Subsection (b)(3) is intended to have broad application and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example, 
teachers, day care providers, baby-sitters; or other temporary caretakers are among thosewho 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relationship that existed between the defendant and the victim 
and not simply to the legal status o f  the defendant-victim relationship. 

. I f  the adjustment in subsection (o)(3) applies, do not apply §3BI.3 (Abuse o f  Position o f  Trust 
or Use o f  Special SlalO. 

. § the  defendant's criminal history includes a prior sentence for  conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse 
(criminal sexual abuse is covered under §§2A3.1-3. 3). Alternative base offense levels are provided 
to take account o f  the different means used to commit the offense. Enhancements are provided for  
vicamizing children or minors. The enhancement under subsection (b)(2) does not apply, however. 
where the base offense level is determined under subsection (a)(3) because an element o f  the offense 
to which that offense level applies is that the victim had attained the age o f  twelve years but had not 
attained the age o f  sixteen years. For cases involving ¢onsensual sexual contact involving victims 
that have achieved the age o f  12 but are under age 16, the offense level assumes a substantial 
difference in sexual experience between the defendant and the victim, l f  the defendant and the victim 
are similar in sexual experience, a downward departure may be warranted. For such cases, the 
Commission recommends a downward departure to the equivalent o f  an offense level o f  6. 

HL~onca} ~Note: Effective November !. 1987. Amended effective November 1, 1989 (see Appendix C. amendment 95); November 1. 1991 
( ~  Appendix C, amendment 392); November 1, 1992 (see Appendix C. amendment 444). November 1.1995 (see Appendix C, amendment 
511). 
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United States of America, Appellee, 
V. 

Robert  Lee WEASELHEAD, Jr. ,  Appellant. 

No. 97-4397. 

United States Court of Appeals, 
Eighth Circuit. 

Submitted April 16, 1998. :. 

Decided Sept. 9, 1998. 

Appeal from the United States District Court for the 
District of Nebraska. 

Before WOLLMAN, BEAM, and MORRIS 
SHEPPARD ARNOLD, Circuit Judges. 

WOLLMAN,.Circuit Judge. 

*1 Robert Lee Weaselhead, Jr. appeals from an order 
by the district court denying his amended motion to 
dismiss the superseding indictment returned against 
him. He contends that Count HI of the indictment 
offends the Double Jeopardy Clause of the Fifth 
AmendmenL We reverse. 

Weaselhead is an adult Indian male and an enrolled 
member of the Blackfeet Indian Tribe of Montana. 
Although he now lives in Nebraska, he is not a member 
of the Winnebago Tribe domiciled in that state. In the 
early months of 1997, Weaselhead, then nineteen years 
old, entered into a sexual relationship with his fourteen- 
year-old girlfriend, a member of the Winnebago Tribe. 
This relationship was brought to the attention of tribal 
authorities. On March 20, 1997, Weaselhead was 
arraigned in Winnebag O Tribal Court on charges of 
sexual assault, contributing to the delinquency of a 
minor, criminal trespass, and child abuse. Although the 
tribe was apparently aware that Weaselhead and the 
girl had engaged in sexual acts on more than one 
occasion, the indictment only charged conduct alleged 
to have occurred on March 15, 1997. Weaselhead's 
attorney negotiated a plea agreement with the tribal 
prosecutor. Pursuant to that agreement, Weaselhead 
pied no contest to one count of first degree sexual 
assault. The remaining charges were then dismissed. 
The tribal court entered a judgment of conviction and 
sentenced Weaselhead to, inter alia, 280 days in jail, 
100 of which were suspended. 

The same day that Weaselhead entered his plea in 
tribal court, he was indicted by a federal grand jury on a 
charge of engaging in a sexual act with an Indian 
female juvenile in violation of 18 U.S.C. §§ 2243 and 
1153 (1997). He pied not guilty and moved to dismiss 
the indictment on double jeopardy grounds. The grand 
jury subsequently returned a superseding indictment, 
which charged three separate counts of sexual abuse. 
Counts I and II charged conduct occurring on February 
27 and March 1, 1997, respectively. Count I11 charged 
sexual contact that occurred on March 15, the same 
ineideni that had resulted in Weaselhead's earlier 
conviction in tribal court. 

Weaselhead then moved to dismiss each count. The 
magistrate judge submitted a report recommending that 
the motion be granted and the indictment dismissed on 
double jeopardy grounds, concluding that: 

It]he dual prosecution of the defendant by both the 
tribal court and now the federal government does not 
implicate separate prosecutions by separate 
sovereigns. Rather, the tribal court was exercising 
jurisdiction over the defendant which flowed from a 
delegation of power from Congress and a subsequent 
prosecution by the federal government for the same 
offense is barred by the Fifth Amendment. 

Report and Recommendation at 9. The government 
objected. Holding that the Double Jeopardy Clause was 
not implicated because the dual prosecution of 
Weaselhead was undertaken by separate sovereigns, 
the district court sustained the government's objections 
and denied the motion to dismiss. 

*2 In this appeal brought, pursuant to 28 U.S.C. § 
1291, Weaselhead .concedes the constitutional 
propriety of Counts I and II of the superseding 
indictment and challenges only the denial Of his 
amended motion to dismiss Count III as a violation of 
double jeopardy. Our review is de novo. See United 
States v. Basile, 109 F.3d 1304, 1306 (Sth Cir.), cert. 
denied, --- U.S. ----, !18 S.Ct. 189, 139 L.Ed.2d 128 
(1997). 

II. 

The Double Jeopardy Clause of the Fifth Amendment 
provides that no person shall "be subject for the same 
offense to be twice put in jeopardy of life or limb.* 
Protection from double jeopardy is a vital safeguard 
that is "fundamental to the American scheme of 
justice." United States v. Dixon, 913 F.2d 1305, 1309 
(Sth Cir. 1990) (quoting Benton v. Maryland, 395 U.S. 
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784, 796, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969)). "If 
such great constitutional protections are given a 
narrow, grudging application they are deprived of much 
of their significance." Dixon, 913 F.2d at 1309 
(quoting Green v. United States, 355 U.S. 184, 198, 78 
S.Ct. 221, 2 L.Ed.2d 199 (1957)). 

The doctrine of dual sovereignty permits successive 
prosecutions by independent sovereigns based upon the 
same conduct. Because "each sovereign derives its 
power from a different constitutional source . . . .  both 
may prosecute and punish the same individual for the 
same act." Basile, 109 F.3d at 1307; see also Abbate v .  
United States, 359 U.S. 187, 193-96, 79 S.Ct. 666, 3 
L.Ed.2d 729 (1959). Dual sovereignty principles are 
inapplicable, however, when the authority of two 
entities to prosecute an individual emanates from the 
same overriding sovereign. See, e.g., Waller v. Florida, 
397 U.S. 387, 393-95, 90 S.Ct. 1184, 25 L.Ed.2d 435 
(1970) (holding that city and state in which it was 
political subdivision could not br ing successive 
prosecutions for same unlawful conduct despite fact 
that state law treated them as separate sovereigns); 
Puerto Rico v. Shell Co., 302 U.S. 253, 264-66, 58 
S.Ct. 167, 82 LEd. 235 (1937) (holding that 
successive prosecutions by federal and territorial courts 

impermissible because such courts are "creations 
emanating from the same sovereignty"); Graflon v. 
United States, 206 U.S. 333,351-55, 27 S.Ct. 749, 51 
LEd. 1084 (1907) (holding that soldier acquitted of 

: murder by federal court-martial could not be retried for 
same offense by territorial court in Philippines). Thus, 
application of the dual sovereignty exception "tunas on 
whether the two entities draw their authority t o punish 
the offender from distinct sources of power." Heath v. 
Alabama, 474 U.S. 82, 88, 106 S.Ct. 433, 88 L.Ed.2d 
387 (1985); see also United States v. Sanchez, 992 
F.2d ! 143, 1149-50 (I lth Cir.1993). 

*3 In United States v. Wheeler, 435 U.S. 313, 314, 98 
S.Ct./079, 55 L.Ed.2d 303 (1978), the question was 
whether the Double Jeopardy . Clause barred 
prosecution of an Indian in federal court after he had 
been convicted in tribal court of a lesser included 
offense arising out of the same incident. [FIql] The 
Court framed the issue as follows: 

It is undisputed that Indian tribes have power to 
enforce their criminal laws against tribe members. 
Although physically within the territory of the United 
States and subject to ultimate federal control, they 
nonetheless remain "a separate people, with the 
power of regulating theft internal and social 
relations." Their right of internal self-government 

includes the right tO prescribe laws applicable to tribe 
members and to enforce those laws by criminal 
sanctions .... IT]he controlling question in this case is 
the source of this power to punish tribal offenders: Is 
it a part of inherent tribal sovereignty, or an aspect of 
the sovereignty of the Federal Government which has 
been delegated to the tribes by Congress? 

Id. at 322 (citations omitted). Thus, if the power to 
punish tribe members emanated from the tribe's 
inherent sovereignty, double jeopardy would not be 
implicated by a subsequent federal prosecution for the 
same conduct. However, if the ultimate source of 
power was "an aspect of the sovereignty of the Federal 
Government which [had] been delegated to the tribes 
by Congress," the Double Jeopardy Clause would bar a 
subsequent federal prosecution. Id.; see also Heath, 
474 U.S. at 90-91. 

The Court held that an Indian tribe's criminal 
jurisdiction over its members emanates from its 
inherent sovereign powers: 

[T]he sovereign power of a tribe to prosecute its 
members for tribal offenses clearly does not fall 
within that part of sovereignty which the Indians 
implicitly lost by virtue of their dependent status. The 
areas which such implicit divestiture of sovereignty 
has been held to have occurred are those involving 
the relations between an Indian tribe and 
nonmembers of the tribe. Thus, Indian tribes can no 
longer freely alienate to non-Indians the land they 
occupy. They cannot enter into direct commercial or 
governmental relations with foreign nations. And, as 
we have recently held, they earmot try nonmembers in 
tribal courts. These limitations rest on the fact that the 
dependent status of Indian tribes within our territorial 
jurisdiction is necessarily inconsistent with their 
freedom independently to determine their external 
relations. But the powers of self-government, 
including the power to prescribe and enforce internal 
criminal laws, are of a different type. They involve 
only the relations, among members of a tribe. Thus, 
they are not such powers as would necessarily be lost 
by virtue of a tribe's dependent status. 

Wheeler, 435 U.S. at 325-26 (citations omitted) 
(emphasis supplied). The Court therefore concluded: 

*4 [T]he power to punish Offenses against tribal law 
committed by Tribe members, which was part of the 
Navajos' primeval sovereignty, has never been taken 
away from them, either explicitly or implicitly, and is 
attributable in no way to any delegation to them of 
federal authority. It follows that when the Navajo 
Tribe exercises this power, it does so as part of its 
retained sovereignty and not as an ann of the Federal 
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Government. 
Id. at 328. As a result, when successive prosecutions 

of a tribe member are brought in tribal court and 
federal court, double jeopardy principles are not 
offended. See id. at 329-30; Heath, 474 U.S. at 90-91. 

This case presents the necessary corollary to the 
holding in Wheeler. Here, the "controlling question ... 
is the source of [the] power to punish" nonmembers of 
the tribe whose racial status is nonetheless Indian. 435 
U.S. at 322. Thus, we must determine whether the 
source of such power is "a part of inherent tribal 
sovereignty, or an aspect of the sovereignty of the 
Federal Government which has been delegated to the 
tribes by Congress." Id. 

IH. 

By virtue of their status as the aboriginal peoples of 
this continent, Indian tribes retain certain incidents of 
their preexisting inherent sovereignty. Among these is 
the right to internal self-government, which "includes 
the fight to prescribe laws applicable to tribe members 
and to enforce those laws by criminal sanctions." Id. 
The Supreme Court has interpreted the Indian 
Commerce Clause as granting Congress a "plenary' 
power to legislate in the field of Indian affairs." Cotton 
Petroleum Corp. v. New Mexico, 490 U.S. 163, 192, 
I09 S.Ct. 1698, I04 L.Ed.2d 209 (1989); see U.S. 
Const. art. I, § 8, el. 3. Thus, "[t]he sovereignty that the 
Indian tribes retain is of a unique and limited character. 
It exists only at the sufferance of Congress and is 
subject to complete defeasance." Wheeler, 435 U.S. at 
323; see also United States v. Wadena, No. 96-4141, 
slip op. (8th Cir. Aug. 11, 1998). 

In Oliphant v. Suquamish Indian Tribe, 435 U.S. 191, 
195, 98 S.Ct. 1011, 55 L.Ed.2d 209 (1978), the 
Supreme Court held that Indian tribal courts do not 
have inherent criminal jurisdiction over non-Indians 
and therefore cannot assume such jurisdiction, at least 
not without specific legislative authorization to do so. 
As explained by the Court: 

IT]he tribes' retained powers are not such that they 
are limited only by specific restrictions in treaties or 
congressional enactments .... Upon incorporation into 
the .territory of the United States, the Indian tribes 
thereby come under the territorial sovereignty of the 
United States and their exercise of separate power is 
constrained so as not to conflict with the interests of 
this overriding sovereignty. "[T]heir fights to 
complete sovereignty, as independent nations, [are] 
necessarily diminished." 

Copr. © West 1998 No Claim to 

*5 Id. at 208-09 (alterations in original) (citation 
omitted); see also Wheeler, 435 U.S. at 322-26 
(discussing organic law doctrine of "implicit divestiture 
of sovereignty"). As a result, the Court concluded, "an 
examination of our earlier precedents satisfies us that, 
even ignoring treaty provisions and congressional 
policy, Indians do not have criminal jurisdiction over 
non- Indians absent affu-mative delegation of such 
power by Congress." Oliphant, 435 U.S. at 208; see 
also Montana v. United States, 450 U.S. 544, 565, 101 
S.Ct. 1245, 67 L.Ed.2d 493 (1981) (recognizing 
"general proposition that the inherent sovereign powers 
of an Indian tribe do not extend tb the activities of 
nonmembers of the tribe"). 

In Duro v. Reina, 495 U.S. 676,685, I I0 S.Ct. 2053, 
• I09 L.Ed.2d 693 (1990), the Court confirmed its 
earlier statements that, at least in criminal matters, a 
tribe's inherent sovereign powers extend only to tribe 
members, irrespective of an individual's racial status as 
an Indian. if'N2] It recognized that when a criminal 

prosecution reflects a "manifestation of external 
relations between the Tribe and outsiders," including 
nonmember Indians, such jurisdiction is necessarily 
"inconsistent with the Tribe's dependent status, and 
could only have come to the Tribe by delegation from 
Congress." Id. at 686. Importantly, any such 
congressional delegation of power is "subject to the 
constraints of the Constitution." Id. This is so because 
"[t]he exercise of criminal jurisdiction subjects a 
person not only to the adjudicatory power of the 
tribunal, but also to the prosecuting power of the tribe, 
and involves a far more direct intrusion on personal 
liberties." Id. at 688. Because all Indians are also full 
citizens of the United States, such an intrusion 
necessarily implicates "constitutional limitations," 
including the "fundamental basis for power within our 
constitutional system" that authority to govern is 
derived from "the consent of the governed." Id. at 
693-94. 

Criminal trial and punishment is so serious an 
intrusion on personal liberty that its exercise over 
non-Indian citizens was a power necessarily 
surrendered by the tribes in their submission to the 
overriding sovereignty of the United States. [citation 
omitted]. We hesitate to adopt a view of .tribal 
sovereignty that .would single out another group of 
citizens, nonmember Indians, for trial by political 
bodies, that do not include them. As full citizens, 
Indians share in the territorial and political 
sovereignty of the United States. The retained 
sovereignty of the tribe is but a recognition of certain 
additional authority the tribes maintain over Indians 
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who consent to be tribal members. Indians like all 
other citizens share allegiance to the overriding 
sovereign, the United States. A tribe's additional 
authority comes from the consent of its members, and 
so in the criminal sphere membership marks the 
bounds of tribal authority. 

*6 Id. at 693. Thus, "the sovereignty retained by the 
tribes in their dependent status within our scheme of 
government," does not include "the power of criminal 
jurisdiction over nonmembers." Id. at 684. Instead, the 
fundamental status of an Indian who is not a member of 
the tribe that seeks to prosecute him is identical to that 
of a non-Indian. See id. at 693. 

Congress responded to Duro by amending the Indian 
Civil Rights Act (ICRA), 25 U.S.C. §§ 1301-03 (1983 
& Supp.1998). [FN3] The amendment redefined the 
statute's definition of "powers of self-government" to 
include "the inherent power of Indian tribes, hereby 
recognized and affumed, to exercise criminal 
jurisdiction over all Indians." 25 U.S.C. § 1301(2). It 
also created a definition of "Indian," as "any person 
who would be subject to the jurisdiction of the Umted 
States as an Indian under section I153 of Title 18 ff 
that person were to commit an offense listed in that 
section in Indian country to which that section applies." 
25 U.S.C. § 1301(4). 

These post-Duro amendments reflect an attempt by 
Congress to rewrite the fundamental principles upon 
which Duro, Oliphant, and Wheeler were based by 
redefming the Indian tribes' "inherent" sovereign status 
as having always included criminal jurisdiction over 
nonmember Indians. [FN4] Thus, we are presented 
with a legislative enactment purporting to recast history 
in a manner that alters the Supreme Court's stated 
understanding of the organizing principles by which the 
Indian tribes were incorporated into our constitutional 
system of government. The question we must address, 
then, is whether the amendment's authorization of 
criminal jurisdiction over nonmember Indians is, as 
Congress asserted, . simply a non-substantive 
"iecognition" of inherent rights that Indian tribes have 
always held or whether it constitutes an afftrmative 
delegation of power. 

The Supreme Court has not yet had occasion t o  
directly construe the post- Duro revision of the ICRA. 
However, in South Dakota v. Bourland, 508 U.S. 679, 
694-95, 113 S.Ct. 2309, 124 L.Ed.2d 606 (1993), 
issued after the changes had been enacted and 
permanently codified, the Court once again afftrmed the 
principle that jurisdiction of an Indian tribe over 
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nonmembers of the tribe, irrespective of race, is neither 
inherent nor sovereign, and is not possible absent an 
afftrmative delegation of power .from Congress: 

The dissent's complaint that we give "barely a nod" to 
the Tribe's inherent sovereignty argument is simply 
another manifestation of its disagreement with 
Montana, which announced "the general proposition 
that the inherent sovereign powers of an Indian tribe 
do not extend to the activities of nonmembers of the 
tribe," 450 U.S., at 565, 101 S.CL, at 1258. While the 
dissent refers to our "myopic focus" on the Tribe's 
prior treaty right to "absolute and undisturbed use and 
occupation" of the taken area, it shuts both eyes to the 
reality that after Montana, tribal sovereignty over 
nonmembers "cannot survive without express 
congressional delegation," 450 U.S., at 564, 101 
S.Ct., at 1258, and is therefore not inherent. 

• 7 508 U.S. at 695 n. 15 (internal citations omitted); 
see also Strate v. A-I Contractors, 520 U.S. 438, 117 
S.Ct. 1404, 1409 & n. 5, 137 L.Ed.2d 661 (1997), 
Montana v. Horseman, 263 Mont. 87, 866 P.2d 1110, 
11 i 5 (Mont. 1993) (holding that Indian tribe's criminal 

jurisdiction over nonmember Indian was governed by 
status of law at time of crime and stating that 
"[a]lthough the Duro decision has been superseded by 
statute, the decision is still good law as it involves 
tribal sovereignty"). 

Although Congress possesses a sweeping, plenary 
power to regulate Indian affairs under the Indian 
Commerce Clause, that power remains subject to 
constitutional limitations. ['FN5] It is necessarily 
tempered by "judicially enforceable outer limits," 
including "the judiciary's duty 'to say what the law is,' " 
which emends to interpretation of the Constitution 
itself. United States v. Lopez, 514 U.S. 549, 566, i 15 
S.Ct. 1624, 131 L.Ed.2d 626 (1995)(quoting Marbury 
v. Madison, I Cranch 137, 177, 2 L.Ed. 60 (1803)). 

We conclude that ~ i n m e n t  of first principles 
regarding the position of Indian tribes within our 
constitutional structure of .government is a matter 

ultimately entrusted to the Court and thus beyond the 
scope of Congress's authority to alter retroactively by 
legislative fiat. Fundamental, ab imtio matters of 
consfi'tutional history should not be committed to 
"Is]hiRing legislative majorities" free to arbitrarily 
interpret and reorder the organic law as public 
sentiment veers in one direction or another. City of 
Boerne v. Flores, --- U.S. , , 117 S.Ct. 2157, 
2168, 138 L.Ed.2d 624 (1997). 

Prior to the post-Duro amendment, criminal 
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P a g e  5 

jurisdiction over nonmember Indians did not exist, as it 
had been "necessarily surrendered by the tribes in their 
submission to the overriding sovereignty of the United 
States." Duro, 495 U.S. at 693. Although Congress 
presumably acted within its power in delegating 
criminal jurisdiction over nonmember Indians to the 
tribes, it was beyond Congress's power to declare 
existent a sovereignty-based jurisdiction that the Court 
has declared to be nonexistent. Thus, we conclude that 
the post- Duro amendment to the ICRA constitutes an 
affirmative delegation of jurisdiction from Congress to 
the tribes. 

IV. 

Because the power of the Winnebago Tribe to punish 
those who are not its members emanates solely from 
congressionally delegated authority, the tribal court that 
convicted Weaselhead and the federal court in which a 
second conviction is now sought to be secured do not 
"draw their authority to punish the offender from 
distinct sources of power" but from the identical 
source. Heath, 474 U.S. at 88. The dual sovereignty 
limitation on the constitutional protection from double 
jeopardy is therefore inapplicable, and the Double 
Jeopardy Clause bars federal prosecution of 
Weaselheed for the same conduct that provided the 
factual basis for his earlier conviction in tribal court. 

*8 The order denying Weaseihead's motion to dismiss 
Count III of the superseding indictment is reversed, and 
the ease is remanded to the district court  for further 
proceedings consistent with this opinion. 

MORRIS SHEPPARD ARNOLD, Circuit Judge, 
dissenting. 

As I understand it, the court is of the opinion that the 
determination of what sovereign powers Indian tribes 
inherently possess is somehow "ultimately entrusted to 
the [Supreme] Court and thus beyond the scope of. 
Congress's authority to alter retroactively by legislative 
fiaL" I respectfully disagree and cannot locate any such 
legal principle in the relevant cases or in the 
Constitution. 

have .no power over determining the parameters of 
inherent tribal sovereignty unless the matter had some 
constitutional basis. But that is not the case. 

Chief Justice. Marshall, in Cherokee Nation v. Georgia, 
30 U.S. (5 Peters) 1, 16-19, 8 L.Ed. 25 (1831), 
suggested that the question of whether an Indian tribe 
was a state was to be determined by reference to the 
uniform custom of nations and, more important, by 
reference to the history of our country's dealings with 
various Indian tribes. Indian tribes, he wrote, "have 
been uniformly treated as a state, from the settlement of 
our country .... The acts of our government plainly 
recognise the Cherokee nation as a state, and the courts 
are bound by those acts." Id. at 16. Chief Justice 
Marshall made no intimation that the Constitution had 
anything to say on the question of whetherindian tribes 
are states. The Constitution is simply silent on the 
matter and on the related question of inherent Indian 
sovereignty. These are matters that are to be decided by 
reference to governmental custom and practice and to 
the general principles.of the jus gentium. 

In other words, the question of what powers Indian 
tribes inherently .possess, as the district court 
recognized, has always been a matter of federal 
common law. As a recent law review article noted, 
"Oliphant and Duro wore not constitutional decisions; 
they were founded instead on federal common law." 
See L. Scott Gould, The Consent Paradigm: Tribal 
Sovereignty at the Millennium, 96 Colum. L.Rev. 809, 
853 (1996). That being the case, Congress has the 
power to expand and contract the inherent sovereignty 
that Indian tribes possess because it has legislative 
authority over federal common law. 

The tribal court in this ease thus proceeded under an 
inherent sovereignty, not under one that Congress 
delegated, in exercising jurisdiction over Mr. 
Weaselhead, and the doctrine of double jeopardy would 
therefore not bar a further prosecution of him by the 
federal government. 

*9 1 therefore respectfully dissent and would affirm the 
district court on the basis of its well-reasoned opinion. 

The court's reference to "the position of Indian tribes 
within our constitutional structure of government" 
would seem to indicate that it believes that inherent 
Indian sovereignty is defined by the Constitution, as 
would the court's reliance on Marbury v. Madison, 5 
U.S. (I Cranch) 137, 177, 2 LEd. 60 (1803). Indeed, it 
would be difficult to understand how Congress could 

FNI. Prior to Wheeler, we had held that the Double 
Jeopardy Clause did not bar successive tribal end federal 
prosecutions of a tribe member for the same offense, 
creating a division of authority among the circuits. See 
United States v.Walking Crow, 560 F.2d 386, 388-89 
(8th Cir.1977); Wheeler, 435 U.S. at 316 n. 6. 

FN2. The Dum decision confirmed our prior holding 
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(C i te  as: 1998 W L  569028,  "9 (8th Cir.(Neb.))) 

that tribal courts are without criminal jurisdiction over 
nonmembers, including nonmember Indians. See 
Greywater v. Joshua, 846 F.2d 486, 493 (8th Cir. 1988) 
("We thus conclude that the Tribe's authority to 
prosecute nonmember Indians is nonexistent"). 

FN3. The amendment was initially effective only 
through September 30, 1991, but was subsequently 
enacted as a permanent measure. See Pub.L. No. 
101-511, § 8077, 104 Star 1856, i892-93 (1990) 
(codified at 25 U.S.C. § 1301(2), (4)); Pub'.L. No. 
102-137, § 1, 105 Star. 646 (1991) (codified at 25 
U.S.C. § 1301(2), (4)). 

FN4. Weaselhead concedes, and we agree, that 
Congress's intent to do so is plain from the legislative 
history. See Mousseaux v. United States Comm'r of 
Indian Affairs, 806 F.Supp. 1433, 1441-43 
(D.S.D.1992), arid in part and remanded in part on 
other grounds, 28 F.3d 786 (8th Cir.1994) (detailing 
legislative history of postDuro amendments and intent of  
Congress to thereby create "legal fiction" that Duro was 
never decided). 

FN5. See, e.g., Seminole Tribe of  Florida v. Florida, 517 
U.S. 44, 72- 73, 116 S.Ct. 1114, 134 L.Ed.2d 252 

Page 6 

.(1996) (holding that Eleventh Amendment prevented 
Congress from authorizing suits by Indian tribes against 
States to enforce legislation enacted pursuant to Indian 
Commerce Clause); Duro, 495 U.S. at 693 (1990) 
(stating that Supreme Court precedent regarding 
legislative power over Indian affairs suggests 
"constitutional limitations even on the ability of  
Congress to subject American citizens to criminal 
proceedings before a mbunal that does not provide 
constitutional protections as a matter of  right"); Hodel v. 
Irving, 481 U.S. 704, 712- 18, 107 S.Ct 2076, 95 
L.Ed.2d 668 (1987) (holding that congressional statute 
which escheated tribe members' and others' fractional 
interests in reservation trust lands to tribe was 
unconstitutional taking); Delaware Tribal Business 
Comm. v. Weeks, 430 U.S. 73, 84-85, 97 S.Ct. 911, 51 
L.Ed.2d 173 (1977) (holding that plenary power of  
Congress in matters of Indian affairs is not absolute nor 
immune from judicial scrutiny); Morton v. Maneari, 417 
U.S. 535, 553-55, 94 S.Ct. 2474, 41 L.Ed.2d 290 
(1974) (stating that standard for determining whether 
statute was appropriate exercise of  authority under 
Indian Commerce Clause is whether it is "tied rationally 
to the fulfillment of Congress' unique obligation toward 
the Indians"). 

END OF DOCUMENT 
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PREFACE 

The ~ Abuse Prevention and Treatment Act was signed into law in 1974. Since that time, the Federal 
Government has served as a catalyst to mobilize society's social service, mental health, medical, education, 
legal and law enforcement resources to address the challenges in the prevention and IJv.atmcnt of child abuse 
and neglect. In 1977, in one of its early efforts, the National Center on Child Abuse and Neglect (NCCAN) 
developed 21 manuals (the Uaer Manua/Sexies) designed to provide guidance to professionals involved in 
the child protection system and to enhance community collaboration and the quality of.services provided to 
children and families. Some manuals described professional roles and responsibilities in the prevention" 
identification, and trealment of child maltreatment. Other manuals in the series addressed special topics, for 
example, adolescent abuse and neglect. 

Our understanding of the complex problems of child abuse and neglect has increased dmmaficatly since the 
user manuals were developed. This increased knowledge has improved our ability to intervene effectively 
in the lives of Imubled families. For example, it was not until the early 1980's that sexual abuse became a 
major focus in child maltreatment researd~ and treatment. IAkewise, we have a better grasp of what we can 
do to prevent child abuse and neglect from occun-ing. Furthermore, our knowledge of the unique roles key 
professionals can play in child protection has been defined more clearly, and a great deal has been learned 
about how to enhance coordination and collaboration of community agem:ies and professionals. Ctmenfly, 
we are facing new and more serious problems in families who maltreat their children. For example, there is 
a significant percentage o f families known to ChildProtective Services (CPS) who are experiencing substance 
abuse problems; the first "drug-exposed infant" appean~ in the llteramre in 1985. 

Because our knowledge base has increased significantly and the state-of-the-art of  practice has improved 
considerably, NCCAN has updated the User Manual Series by revising many of the existing manuals and 
creating new manuals that address current innovations, concerns, and issues in the prevention and Ueatment 
of child maltreatment. The user manuals offer a distillation of the current knowledge base in the field of 
child maltreatment, but cannot cover all aspects of the topic completely. These manuals should not serve as 
substitutes for a thorough familiarity with professional standards. 

This manual, The Role of Law Enforcement in the Response to Child Abuse and Neglect, provides the 
foundation for the involvement of law enforcement agencies in combating the crime of child abuse and 
neglect. The manua/is inlended to be used primarily by local. State, tribal, and military law enforcement 
agencies. It may also be used by other professionals involved in child abuse and neglect intervention such 
as CPS, education, mental health, legal, health care, and early childhood.professionals to gain a better 
understanding of the role of law enforcement in child protection. Other marmals are available that examine 
the role of CPS caseworkers, educators, health providers, and legal professionals, as well as a basic manual 
that provides an overview of the problem of child abuse and neglect and the roles of  the key professionals in 
the prevention" identification, and U~atment of child maltreatment. 
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INTRODUCTION 

P U R P O S E  OF M A N U A L  

This manual is designed to provide guidance to local and State law enforcement agencies, tribal police 
agencies, and law enforcement officials within the military establishment as they plan their involvement and 
fulfill their responsibtfities in combating child abuse. The manual examines: 

* the roles of law enforcement in the intervention of child maltreamaent~ 

e thenamre of team investigations; 

• the investigative process; 

• how other disciplines interrelate with law enforcement: 

• interviewing children: and 

• specialized types of investigations and issues of significant inte:est to law enforcement officers. 

The manual also will be useful to other professionals, especially child protective service (CPS) caseworkers 
as they attempt to work in a multidisciplinary environment with law enforcement pemormel. If other 
professionals understand the role of law enforcement personnel and their motivations, potential conflict 
between disciplines can be reduced. 
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OVERVIEW OF THE CHILD PROTECTION SYSTEM 

Law enforcement is one of the key professions involved in the child protection system. Each discipline 
involved in the system maintains its own purpose, authority, philosophical basis, and approaches to 
intervening in child abuse and neglect. For example, Qu'Id Protective Services (CPS) generally is designated 
as the agency nmponsible for receiving reports of inlrafamilial child maltrealment (and in some States at[ 
types of abuse or neglect). The CPS agency maintains a social work orientatic~t, with a focus on protection 
of the child from further abuse and neglect and maintaining ~ integrity of the family. CPS has a t~habilltative 
focus in its intervention. State and Federal laws and professional values and standards support the preserva- 
lion or reunification of the family. Decision making in these agencies is often shared, with individual CPS 
caseworkers seeking consultation from supervisors or legal counsel prior to significant case action such as 
the removal of a child from his/her family. 

Most child protection systems receive reports 24 hours a day. Some do so through family "hodines" at lhe 
local or State level while other, generally more rural communities rely on law enforcement to receive the 
calls after hours. Law enforcement refers the emergencies to the "on-call" CPS caseworker. A few States 
rely exclusively on law enforcement for after hours emergency response. A limited number of agencies 
contract with private agencies to handle these cases. The lmgest percentage of the total reporu; are cases of 
neglect. In most jurisdictions law enforcement only becomes involved with the more serious cases, those 
involving serious injury, sexual assault, and death. 

Law enforcement's mission is to investigate crimes and refer those believed responsible for the crime for 
criminal prosecution. The police agency is organized in a quasi-military slructure with clear lines of authority. 
Individual officers generally act on their judgment without the requirement of formal con.mltation with 
superviso~ The prosecutor and other professionals, such as victim/wimess advocates, use the results of law 
enforcement investigations to prosecute cases and assist victims. 

Other key professionals such as physicians and other health personnel not only treat the injuries incurred as 
the result of abuse, but also provide critical information to investigators. Mental health professionals axe also 
valuable members of the community's child protection team, assisting investigators in understanding what 
has happened to the child and using their skills to treat the emotional effects of maltreatment. Officers 
involved in the child protection system encounter a greater diversity of judicial forums than in other areas of 
law enforcement. Not only will they work with prosecutors and criminal courts, but they may find themselves 
called upon to testify in juvenile or family court, divorce courts (when atlegafions of abuse are being 
considered), and even before State administrative bodies such as day care licensing boards. Often less known 
to the law enforcement officers are the other members of the community's child protection system such as 
public health professionals, domestic violence shelter staff, homemakers, volunteers, educators, self-help 
groups, and others. 
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ROLE OF LAW ENFORCEMENT IN COMBATING 
CHILD MALTREATMENT 

Law enforcement officers tend to view child abuse and neglect not as a social problem, but rather in the 
comext of  criminal law, and in "most States, all or most all forms of ~portable child abuse or ch/Id neglect 
are crimes. "I Consequently, officers generally focus their energy on preservation and collection of  evidence 
for criminal prosecution. Unless they have been trained in the philosophy of child protection, law enforce- 
merit officers will generally see liale importance in family preservation. Many office~ ~ believe a parent 
who abuses or neglects a child has abdicated paren~l responsibilities and does not deserve to ca~ for the 
malUeated child. Most officers ~ consider incarceration of the ~ s )  nmpon~'ble for the child's 
condition as the desirable outcome. As officers gain experience in cases of child m a l m e n ~  they often 
begin to appreciate lhe civil protection altematves CPS offers, the value of casework intervention, and the 
need for efforts to protect children withont resorting to out-of-home placement. 

ChiM abuse and neglect represems a departure from the more ~mditionallaw enforcement cases. Most crime 
v-'pons can be a c c e p ~  as generany factual. Th~  is, if IvL, s. Jorm repons her house has been ~ 
the ~'.sponding officers can enid" the case with the presumption t~tat a crime has ocenrred and set out to find 
the person(s) responsible. In child malWca~ent cases, however, the oE-u~ must t i m  establish th~ a crime 
has, in fac~ occurred. He orshe cannot assume, in the absence of oU'm- evidmce., t t ~  tbe injury or sexual 
assault reported has occurm:l, and that the child's condition is the result of an individual's actions or 
inactions. In fact, 47 percent of cases of child abuse or neglect reported to CPS across the Naton do not 
presem adequa~ evidence to be substantiated. 2 (Law enforcement officers can expect to see a somewhat 
higher rate of substantial! cases due to the nature of the cases with which they typically get involved.) The 
role of  the law enforcement officer and the CPS caseworker, as we l l  is first to determine ~abuse or neglect 
has occurred, and if  so, who is responsible, then decide what acr/ons, if any, are n e c e ~ ' 7  to protect the 
ch//d. Only then can the officer really focus on collecting the evidence necessary for a criminal prosecution. 

SPECIALIZED KNOWLEDGE AND SKILLS 

The crimes of child abuse and neglect also present some other unique issues. Fast, the victim is always a 
child, and some are very young. The officer's ability to communicate with children is dependent upon his/her 
understanding of cognitive and language development of children. The crime victims in this class of case 
are at a disadvantage in any subsequent legal proceedings. Second, many forms of abuse resemble nombusive 
conditions. Inflicted Iraumatc injuries will be described by defense attorneys as the result of accidents. Some 
medical conditions may also be initially misd/agnosed as maltrea~ent, evenby trained medicalpmfessionals. 
Therefore, the officer must consider all reasonable altematve explanations for the child's condition. The 
s iv~ion is especially sensitive when it involves child death. Complicating the investigation further is ~he 
fact that child abuse and neglect generally occurs in private places and the victims, for a number of reasons, 
may actively try to hide the evidence of malt1"ea~nent and deny its existence even when approached by an 
investigator. 

Law enforcement officers assigned to child abuse investigations must possess special skills. The investigators 
chosen for this type of work should be able to communicate and empathize not only with the victim but also 
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with the family and the p e ~ e U ~ r .  In many instances, if the investigator can talk effectively with the 
offender, he or she can obtain a confession or other incrimim~g statements. Often, meticulous, detailed 
effort is necessary to build the case. Also, knowledge of the patterns and types of child maltreatment is a 
necessity for the investigator. 

Investigators who work with child abuse cases must receive special Wsin~.  While a good investigator can 
work on a child abuse case, specialized knowledge and skills eliminate much of the guesswork on the part 
of the investigator. Any law et@orcement training provided to investigators must focus on the special needs 
of the victim. It is important for the investigator to ~ that the victims of child abuse may suffer both 

~,.,o,,, ~.T u ,~u~=~tw ue.aunem~.t as munediate attention to physical wounds assures greaterpmbability 
O F Uy, be share 

-,a~ wor~ m aw.am envu~ntne~t wlth CPS officials if the outcome of an agencies is to be achieved. 

L A W  E N F O R C E M E N T  R O L E S  

Law enforcement officers play many roles in the community's response to child abuse and neglect. 

Prevent ion/Advocacy 

B.mise.e~_=w .~..°rcement °ffi .cers a~n¢. _s~n..as a symb°l of public safety, ~ y  ~ m ~ e ~  ~s i~on m 
awanmms aoom cram aouse and neglect. Their ~ e  on the issue ~ carry 

mgmru:a~ weagv.t with the media and the public at large. Because of this, many law enforcement agencies 
ml~V~y~P~'fi'P_.~_ m_. c~nnuniW education efforts d .eT~igned to reduce the risk of child abuse and neglect 

~,,~u,~s~ ~purung. ine  most common pmven~on programs are held in school settings and target @ 
extr'afamfi~ sexual abuse. Offices conducting such pmgrams must b a l a n c e t h e i r p ~ o n s w i t h m a ~ e r i a l  
on abuse by relatives and caregivers ffprograms ate to be effective for most potential victims. 

Repor t ing  

B .e~:au~. of .t~i..'.r prose, nee in the community, law enfow~, ent officers often encounter situations that appear 
m v i . : e  k c ~ . _ . m ~ e r ~  ..For exm. p le, on dome,~c calls or during drug arrests the off~er may see 

,,,.,,.~ ~ , , w m  tu a c~ta. route  are, m tact, legally mandated to report any suspected abuse and neglect 
in all but throe States. 3 Nafiomdly, law enforcement makes about 16 pew.ent of all reports of suspected 
m ~ e n t  to CPS. 4 

Suppor t  to Chi ld  Protect ive Services 

It is increasingly important for CPS and law enforcement to work togeU'~r. One area of cooperation involves 
law enforcement support to CPS. Sometimes CPS caseworkers must visit isolated, dangerous locations and 
deal with mentally unstable, violent, and/or substance controlled individuals. Caseworkers generally do not 
have on-site communication (radio, car phone, etc.), weapons, or special training in self-protection. Because 
of this and the stabilizing effect that law enforcement personnel have on many people, it is often n e c e s . ~  
for law enforcement personnel to accompany CPS caseworkers to conduct their investigations. 

e 
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Law enforcement officers may accompany CPS caseworkers based on the location ofinve~gafion, the time 
of night, or history of the subjects involved. Failure to have proper backup has unforumate]y resulted in the 
deaths of several CI'S caseworkers and injuries to many others. 

Law enforcement's authority is also much more widely accepted than the CPS authority. Many times CPS 
caseworkers are denied access to alleged victims of maltreatment while law enforcement's requests to see 
the child are honored. The officer with the power of arrest is also In an excellent position to enforce any  
standing orders of the court. For example, in States that allow wawamless arrests of those violalLng civil 
protection orders, the officer may be able to remove an offender fl'om the home who has previously been 
placed under restrictions b y ~  court. In some circumstances, this may avoid the need to remove a child 
from his/her home. 

When it is necessar3' to remove cldldmn from their home, law enforcement officers are often called upon for 
Law enforcement has general authority to take custody of  children. However, 46 States give 

specific authority to officers to take legal custody of children without a court onlet. 5 Approximately 20 other 
States also provide the same authority to CPS caseworkers 6 but "most do not attempt form'ble removal of  the 
child without police assistance. This is good practice, because the parent is less lflw.ly to react violently ff 
police are present. "7 .. 

Immediate Response 

Law enforcement is olten able to matt to emergency simatinns faster than CI~S. If officials learn that a child 
is being sedonsly abused or the perpeUUor is trying to flee the jurisdiction of the court with a child in State 
custody, a patrol unit can generally get to the scene much faster than CPS and stabilize the situation until 
CPS and/or law enforcement investigators can arrive. Law enforcement is also available 24 hours per day 
while the CPS after hour response is limited in some communities. 

Investigative Role 

Law enforcement is the criminal investigative agency in the community and often must investigate the same 
incident, involving the same people, as CPS. In many communities this involves a parallel Investigation 
where CPS and law enforcement must attempt to not work at cross ~ To avoid potential cmCIict and 
to improve inveatigative outcomes, a team approach with CPS and law etqorcementworkin8 collaborarively 
is far more desirable. 

There ate, however, cases of maltreatment where law enforcement personnel generally work alone or take 
the lead role. These include child homicides, particularly where no other children are in the home; 
out-of-home care abuse ('m many States); commercial child pornography (these cases often involve law 
enforcement teams with postal inspectors and the FBI); and organized sexual exploitation of  minors (again 
involving the FBI if State lines were crossed). 

Victim Support 

In communities where no victim wimess services are available, the law enforcement officer may be called 
upon to help prepare and support the child victim ttm3ugh the experience of prosecution. This may Include 
taking the child to the courtroom prior to trial to see where everyone sits and explain what each person's role 
is;, it may simply mean being available to a child who wants to talk about what is happening during the Uial. 

"o. 
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THE TEAM INVESTIGATION 

Increasingly, professionals involved in child abuse and neglect investigations recognize the need to eliminate 
urmecessary duplication of effort, to promote proper and expeditious collection and preservation of evidence, s 
and to "develop a coordinated system for identifying and investigating appropriate calls. "9 This is best 
accomplished through a team approach m where both CPS and law enforcement work collaboratively, sharing 
information, assigning inve, rdgalivc tasks, and participating in a shared decision-making process. As a w~l t  
of a team effort, the victim is less likely m be further traumatized by the investigation and a positive outcome 
for all investigative parties is enhance. 

As the Tennessee Child Sexual Abuse Task Force found in 1986, 

The team retnesentafives of each discipline ('law enforcement, child protective services, and in some 
cases prosecutors and mental health) bring their various expertise to be u "Ulized as part of the total 
investigative process. By applying their expertise as part of a coordinated effort the Team members 
can work more efficiently and effectively. The independent goals of each discipline are still met 
with the only difference being that the investigative pnr, ess will be coordinated through the Team. 
ALl Team members will not .acSually work all aspects of the investigation, but all will actively 
coordinate the total process drawing from file resources avm'lable through all involved disciplines 
and other disciplines as needed, n 

Law enforcement brings to the team "experdse in the collection and tneservafion of evidence, in crime scene 
eraminati¢~, and in taking statements and confessions. "12 Law enfocement can also make arrests and 
pzesent the cdminal case in a lawsuit tluough obtaining wazrmts, presenting the case at a preliminary ~ g  ~ 
or grand j u ~  and in erimin~ court. C ~  caseworkers open ~ve  greater experience in interviewing children 
(victims and siblings), in assessing the risk of further abuse, in arganging for medical or psychological exams 
and services, and in winking with the protective alternatives of juvenile or family court. Law enforcement 
canplace childron in ~ n ~ l y ,  but the CPS agency generally must provide foster care s e r v i a .  Other membet~ 
of an investigative team might include the prosecutor or agency attorney who assesses the evidence as it is 
collected and then formally prosecutes the case. The prosecutor can assist in drafting search warrants, 
Im~padng wimesses, and providing general direction and guidance. Mental health professionals also provide 
constdtation to investigators on the clinical needs of the victim and others involved in the investigation, help 
interpret psychological information secured, and offer guidance on interviewing strategies with children and 
adults. To f ~  team operation, local agencies are encouraged to establish formal CPS/Iaw enforcement 
protocols. D As the participants in a national consensus building co'nfe~ence on CPS/Iaw enforcement 
cooperation concluded, the protocol should include: 

• statement of purpose; 

• discussion of joint and ~pect ive missions and organizational r~nsibi l i t ies ;  

• types o f ~  covered (e.g., sexual abuse and serious or potentially serious cases of'physical abuse); 

• pmcedut~ for handling cases, including special investigative techniques; 

• criteria for child's removal; 

• criteria for arrest of suspects: 
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• criteria for law enforcement referral to the CPS agency; 

• criteria for CPS referral to the law enforcement agency:, 

• procedures to assist the O 'S  agency;, 

• criteria and/or procedures for joint investigations, including timing, determining who has prime 
decision-making authority, and concurnmt prosecutions; 

• provisions for joint Wainin~ 

• provisions formuRidisciplinary consultation; and 

• criteria and/or procedures for cooperation/coordination with/among agencies. 

Effective conaboration is based on mutual understanding of the unique perspective of each discipline. 
: Interagency collaboration does not blend the disciplines into a homogeneous mix where the police are 

indistinguishable from CPS caseworks.. Rather a multidisciplinary team seeks to create a final product that 
retains the flavor and integrity of each ingredient. By understanding why other professionals believe and act 
as they do, team members axe better able to accept, ff not always agree with, the action of a fellow team 
member. 14 

PROBLEMS IN WORKING TOGETHER 

The O 'S  caseworkers approach the job from a different perspective than most police officem CPS 
caseworkers have a dual role, one part of which may appear to conflict with the other. The dual role is 
mmulmed by law in most States, and is integrated throughout social work literature and training. CI'S is 
charged with the responsibRity of protecting children from further abuse and neglect. This is a difficult task 
involving assessing not only what has happened but also ptedict~g if it will ever happen again. As with 
police, the basic investigative questions for CPS are: Did the child suffer harm oris the child likely to suffer 
harm? Did the parent or caretaker cause the harm? What is the likel~ood of  the child being harmed in the 
future? What steps are necessary to protect the child? It is the last question that brings into play the second 
role of (~S:  to make an reasonable efforts to preserve the natural family. The CPS agency is obligated to 
attempt to keep the family together or, once sep,~-ated, to work toward family ~ f i c a f i o n .  It is this role 
that becomes a major source of conflict on many teams. Many officers see permanent ~moval of the child, 
termination of parental rights, and adoption of the child as the only route available for the child to grow up 
in a "normal" setting. Officers may not understand the CPS philosophy that if his/her safety can be assured, 
the child's own family is the preferred place for him/her. Also, officers may not be aware of the problems 
and realities of foster care or the legal difficulties in terminating parental rig~..  

The decision making processes of the two systems differ in many ways. Law enforcement officers axe 
accustomed to making rapid life and death decisions in the field without supervisory consultation or approval 
Many CPS agencies have procedures that involve "shared decision making" on critical issues such as the 
emergency removal of a child. Police find the CPS need to consult with supervisors frustrating, time 
consuming, and an example of bureaucracy at its worst. CPS caseworkers find that consultation reduces 
inappropriate actions based on the emotions of the moment. 
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Visitation between the child in foster can: and his/her parents is another source of conflict. Laws, court 
decisions, and agency procedures en~ourage visitation between a child and his/her parents once in foster care. 
Visitation is considered vital to the child's sense of continuity and belonging even when removed from an 
abusive home. It is, after all, the only home the child Iias known and even abusive parents represent some 
degree of security and attachment for the child. This visitation, generally supervised in cases of sexual abuse 
or severe physical abuse, is usually therapeutic for the child and is essential if the child is to return home. 
However, law enforcement may view visitation as undermining the cr/minal prosecution. Police often believe 
that the patents are using the time to directly or subtly pressure the child to recant (and often they an~ fight). 
Many police and prosecutors would prefer to suspend visits pending the outcome of a criminal case. CPS 

"typically disagn~.s and emphasizes that isolating the child from the family for an extended period can also 
lead to recantation of any allegations. ' 

Recommendations for disposition of the offender after the conclusion of the investigation often emphasizes 
the differences in philosophies of law enforcement and CPS. In inln_Camilial cases, recommendation for 
treatment outside of the correctional system has been a fairly common procedme for CPS staff. The vast 
majority of law enforcement office,s me extremely skeptical about the efficacy of most treatment programs 
and, indeed, about the expertise of most therapists. They per~ive that many of the offenders are just"going 
through the m6tions" in ~ to ..comply with court o rde~  and they see therapists, aided and abetted by 
CPS caseworkers, helping manipulative offenders escape the punishment they so justly deserve_ 

When lack of coordination or other factors lead the ~ caseworker to initiate the investigation alone arto 
interview any of the pr/ncipals without law enforcement, the danger exists that they will unwittingly lamper 
with or destroy physica/evidence or lead othe~ to do so. But once familiar withthe value of physical evidence 
collection, QPS staff can become frusUated with a law enforcement officer who does not pmsue a timely 
search warrant where appropriate. 

These conflicts must be minimized and properly dealt with if the investigative goals of an parties ate to be 
achieved and the seconda~ trauma to the victim limited. These ~ can be addressed on two levels, the 
systems level and the individual level. 

Systems Level Recommendations 

Community service delivery systems should: 

• Establish formal teams. Much conflict is overcome simply through familiarity and trust (al~tough 
when personalit/es conflict the opposite may be true). This can be achieved on community levels 
through collaborative agreements or through State statutory changes. 

Establish investigative protocols. Pmttgols that clearlylay out the roles and responsibilities of both 
police and child protection standardize practice and enhance collaboration. Protocols can be devel- 
oped even where no team agreement exists. Protocols enhance investigations by limiting conflict and 
~ g  expectations. 

• Provide adequate personnel to both agencies. The sources of conflict are amplified when a disparity 
exists in the personnel ~ available to the two agencies. When CPS staff committed to the 
team are disproportionate to police staff, conflict is inevitable as C~S feels compelled to proceed 
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even though law enforcement is unavailable to participate. Disparity in resources also may affect the 
individual level of commitment to the team concept, with resttlting conflict. 

Joint training. This is one of the keys to collaboration once the team concept is realized. Training 
provides all parties with an oppommity to hear the same information and to learn s~m¢ together. It 
also provides an opportunity to acquaint the other discipline with the philosophical perspectives and 
unique concerns of  others. 

Ind iv idua l  Level R e c o m m e n d a t i o n s  

Individual professionals should: 

Reach out to the other discipline. This should be done in informal n o ~  ways. It can 
take many forms, from suggesting that team members meet in a nonwork setting to inviting other 
disciplines to a staffing or case consultation. It is impon~ant for team members to know ltmt they are 
professionally and penonally valued. 

Share professional information. Even when joint training is not available, individuals can share 
~.search articles, procedure marmals, or other materials of mutual interest. Each contact helps build 
the sense of ~ and breaks down the barrier~ to effective team work, particularly if the material 
shared relates to an area of conflict. 

Keep communication open. Even when the system does not provide for a ~ team approach, 
individuals can keep their ~ informed on the status of individual cases through notes or 

caus. . .  

Confront the conflicts openly. Areas of profe~,sional or personal conflict should be confronted in a 
n o ~ a t e a ~ n ~  and open manner: Discussion can put the issues oa the table and son them om. Some 
issues can be resolved; on others, the parties may agree to disagree. 

The conflicts inhe~rtt in the relationship between CPS and law enforcement are serious but do not have to 
present road blocks to working together effectively. Communicating and formalizing the relationship where 
possible can b ~ k  down barrie~ to effective team work. Dissonance can be reduced, and conflicts can be 
minimized. When the team concept works, it works for all: the police, CPS, and most importantly the child 
and family. 15 
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THE INVESTIGATIVE PROCESS 

Investigators involved in child maltreatment cases must determine if a crime has occurred. If a crime has 
= ~  Offi~ .~. must.dete .r~n'me .who is ~ . .  ns..ible, if any actions on law enforcement's part are necessary 

me cl~tg, and ff crunw.a[ prosecution ~s warranted. To answer these key questions, investigators 
must complete a number of t ~ s  to collect necessary information. 

I N T E R V I E W I N G T H E R E P O R T E R  

The investigator must have certain information prior to initiating 1he investigatiorL An adequately trained 
officer or C~'S caseworker may have already obtained the necessary information. If not, or if some additional 
clarification is necessary, the investigator should contact the reporter directly. 16 

G a t h e r i n g  Informat ion  From t h e . R e p o r t e r  

The mole comprehensive the information provided by the reporter, the better able investigators are to 
the appropriateness of the report for law enforcement or CPS intervention and the better able riley 

am to determine the level of risk to the child and the urgency of the respon~ needed. Information gatl~ting 
should focus on demographic information about the child and family;, information about/he alleged 
maltreatment; and information about the child, the parents, caretakers, and the family as a whole. 

Demographic Information 17 

Demographic information serves two primary purposes: to locate the child and family and to assist in ~e 
assessment of risk to tl~ child. Each State defines Ihe scope of demographic information to be collected. In 
general, officers should gather information regarding:. 

* T h e c ~ d ' s  

- -  name, age (date of birth), sex, and race; and 

- -  permanent address, current location, and school/day care auending. 

* The parents'/caretakers' 

- -  name, age, (date of birth), and race; and 

- -  permanent address, current location, place of employment, and telephone number(s). Of the person 
alleged to have maltreated the child is a caretaker other than the child's parents, the above" 
information should be gathered for both the parents and caretaker.) 

• The family composition 
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- -  names, ages (dates of birth), sexes, race, and location of all children in the family;, 

- -  names, ages (date of birth), and location(s) of other children in the alleged offender's ca~ ('tf hhe 
offender is not the birth parent, e.g., a babysitter); 

- -  names of other relatives and nonrelatives living in the home; 

- -  names, addresses, and telephone nmnbers of other relatives and their relationship to the child; and 

- -  names, addresses, and telephone numbers of other sources of information about the family. 

The reponer's name, address, tekphone number, and relationship to the child/family. 

Information Regarding the Alleged Maltreatment 

Investigator~ should obtain information about the type(s), name,  severity, chronicity, and the location(s) 
where the alleged malucannent took place. 

• The type s of malueannent. This refers to physical abuse, sexual abuse, neglect, and/or emotional 
abuse. 

• Thenalmeofthomaltreannent. This refers to infonnation regarding lbe spedfic ~ of 
the maltrealment. 

- -  t~ys~  abW: bw~ bea~n~ kicki~ bier, e~: 

- -  neglect: al~-uJonment, wilhholding of needed medical ca~, lack of mp~vision, l ~ k  of adequa~ 
food or shelter, emotional de~va~on, failure to register or send to school, and failure to thrive~ 

- -  sexual abuse/exploitation: fondling, masturl~m~ oral or anal sex, sexual irO~r~mu~., pornogra- 
phy, and forcing the child to engage in prostitution; 

- -  emotional abuse: constant bera~'lg and rejecting treaunent, scapegoaling a particular du'ld, and 
bizarre/cruel/ritualistic forms of punishment (e.g., locking a child in a dark closet, t~ng a child to 
a bedpost, or constantly belittling and demeaning a child); and 

- -  parentai/can~taker acls/omissions such as accidentalversus inm~onal/pv=nedita~l, disregard for 
the child's age or condition, and insUume~ used. 

• The severity of the m ~ t m e n t .  It is important to olXain infoxmati~ from the reporter regarding 
the emotional and physical injury to ~ child.  

- -  extent of the physical or emotional effects on the child (e.g., second- and third-degree bums. on 
half of the child's body, withdrawal, suicidal behavior, and excessive fear); and 

- -  location of~te injury ontbe child's body. 

* The chronicity of the maltreatment. Infonn~on gathering should focus on: 
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- -  whether there have been prior incidents of abuse or neglect: 

- -  how long th~ abuse or neglect has been occurring:, and 

- -  whether abuse or neglect has increased in frequency or remained relatively constant. 

The location of the incident. It is impmmnt to ascertain the setting where the actual abuse or neglect 
ocxurr~ (e.g., home, school supermarket). 

Information Regarding the Child 

To effectively evaluate the level of risk m the child and determine the urgency of the n~ponse, officers should 
obtain the following information from the reporter. 

• Thochild'sphysicalandemotionalcondifion. This relau~ to the child's currem condition nnd should 
consider any ongoing disabilities the child may have. 

• The cin'Id's Ix~havior. For ex~ple ,  does the child exhibit extremes in behavior? 

Information Regarding the P arenJ(s)/Care~zker(s) 

If the reporter has the information, it is important to gather as much information as possible about the 
parents/caretakers. Knowledge of the panmts'/caretake~' emotional and physical condition, their behavior, 
history, view of the child, child gearing practices, and quality of their relationships outside the family helps 
to determine the level of risk to the child. 

• The p a r e n t s ' / ~ '  emotional and physical condition (e.g., do the panmts/caretakers misuse 
drugs/alcohol? Are the parents/caretakers physically ill or incapacitated?). 

• Thepments'/caretakers'hehavior(e.g.,dotheparents/cams~rsengageinviolentouthoms? Do the 
pa~mm/cammkers engage in bizarre irrational ~ o r ? ) .  

• The parents'/caretakers' history (e.g., were the paren~caretakers traumatized or victimized as 
children? Do the parents/caretakers have a history of trouble with the law?) 

* The parents'/caretakers' view of the child (e.g., do the pments/caretakers view the child as bad or 
evil? Do the parents/caretakers blame the child for the child's condition?). 

The child tearing practices (e.g., do the pa~'~Jcaretakers have unrealistic expectations of the 
children? Do they use verbal and physical punishment as the first mspohse to mislghavior?). 

The parents'/caretakem' relationships outside the home (e.g., do the parents/caretakers have friends 
and what is the quality of those friendships?). 

Information About the Family 

CPS caseworkers need to gather as much information as possible about family characteristics, dynamics, and 
supports. 
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• The family characteristics (e.g., is this a blended or single parent family?. Is there inadequate family 
income?). 

• The family dynamics (e.g., is spouse abuse occurring? Is there marital conflict or poor communica- 
tion? Is the family characterized by d/sorganization or chaos?). 

• The family supports (e.g., are extended family accessible and available? Is the family connected in 
the community?). 

Gathering this indepth information is essential because it helps to determine how quickly an investigation 
must begin. It enables officers to identify the vi~m(s), the pa~nt(s)/~retaker(s), and the offender and 
determine how to locate them so that the initial investigation can be conducted. It also identifies otherpossible 
sources of information about the family that will help evaluate the possibility of past, current, or future abuse 
or neglect. Finally, it will assist the investigator in accurately and effectively planning the approach to the 
investigation. 

F IELD INTERVIEWS 

Physical Neglect 

While neglect allegations are the most common form of child maltreatment n~ort~! to child protection 
agencies, ct=mmml investigation and prosecutic~ occurs in only a small minority of the cases. ALlegations of 
physical neglect nonnaJly involve the cage the child receives in his/her home. The flgst step in such an 
investigation is to visit the home, generally on an unannounced basis. The neglect may involve environmental 
hazards, a lack of supervision, abandonment, malnutrition, failure to provide medical cam, or other f a c t o r s ~  
The office~" investigating possible environmental hazards in the home should examine the living conditions 
with ~he permission of the occupant or, in extreme cases, under the authority of a search wawa~ The 
investigator must draw a distinction between poverty, a dirty house, poor housekeeping and clutler, and true 
envirmunental hazards to the child. The distinction is best made by separating poverty or life style factors 
from those conditions that win advemely affect the child's health and safety. Significant ammmts of human 
or animal feces; exposed live electrical wires; extreme rodent and insect infestation; rotting garbage; and 
structural damage to the house, exposing the child to the risk of illness or injury, may independently or 
collectively constitute child neglect. 

Unless law enforcement officers find clear and present danger requizing immediate action, they will rarely 
act independently in cases of child neglect. CPS staff ate often in a better position to work with parents to 
geduce the risks to the child without utmecessaty removal from the home. In fact, under Federal law, Public 
Law 96-272 (and many parallel State laws), the juvenile or family court ~luites OPS agencies to demonstrate 
that they allempted reasonable efforls to prevent out-of-home placement. Some communities have many 
options for avoiding foster care placement in neglect cases. These incl~e intensive family preservation 
programs, day care, teaching homemakers, parenting classes, and traditional counseling. For some neglectful 
parents the answer is financial aid, with CPS referring them to income maintenance and job search programs. 
Law enforcement officers generally lack access to those services and consequently are handicapped in neglect 
investigations unless CPS is involved. 

There are situations in which law enforcement may determine that independent action is required. These 
include times when CPS is not accessible and when: 
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• very young children are left unattended and no one can contact a responsible adult caretaker;. 

the adults are under the influence of drugs or alcohol and their actions or inability to act constitute a 
clear threat to the child's safety (i.e., Driving-Under-the-Influence (DUI) or Driving-While-Intoxi- 
cated (DWI) or actual and threatened use of firearms); or 

• the adult caretakers are/have been anested and no responsible caretaker is available to care for the 
children. 

A child neglect investigation includes a visit to the child's home or place where the neglect is alleged to have 
occurred tO determine the physical conditions pres~L The investigation should include an interview wi th  
the caretaker(s) to determine their perception of the situation and to assess their abilit7 and willingness to 
care for the child. The investigation may include securing medical assessments of the child, particularly in 
cases where mainutrition, failure to provide medical care, or improperphysical care is alleged. A combination 
of medical exams and psychological or developmental assessments may also be useful, particularly when 
neglect is alleged to adversely affect the development of small children or in cases of emotional neglect. The 
CPS caseworker generally arranges for these assessments. 

Physical Abuse 

Criminal prosecution of physical child abuse is more common than prosecution of neglect, and the role of 
law enforcement becomes cleaxer. The first step after conferring with ~ae complainant is to interview the 
child. The investigator, preferably acting as pan of a team with ~ staff, can explain to O~e caretaker that 
the agency received a call concerning the child and that they would like to talk to the caretak~ about the 
child's conditic~ It is important to avoid using the term child abuse at lhis stage as it has different meaning 
for different people and can elicit intense feelings resulting in parental resistance in the interview. Some 
parents may admit to disciplining their children in a way Omt accidentally caused severe injury. In reality, 
much physical abuse, ffnot most, is the result oflhe offender's efforts to discipline the child and a failure to 
conlrol the silmti(m, his/hor temper, or the force used. However, caretakers rarely view what they have done 
as abese. 
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Interviewing the Alleged Victim 

After explaining the reason for the visit, investigators should ask to see the child. One of Uhe investigating 
team members should explain, ffthe child is old enough to understand, why tbey are lheze and what they will 
be doing. Depending on lhe allegations and/or file child's age, fl~e investigator wiLl need to visually examine 
the child for signs of obvious trauma. Investigators should document any injuries noted and, if possible, 
photograph meas of injury or of questionable physical findings. The child should be interviewed outside the 
presence of the careglver. The investigator is interested in such issues as: 

• establishing O~e child's developmentallevel; 

• the child's explamflon of any injuries; 

* who the child perceives as his/her caretakers; 

• how the child is disciplined; 
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• how other children in the home are disciplined; 

• how often have the victim and/or siblings been injured in the past; 

• what type of weapon or implement was used, and where it is now;, 

,, if they bled after the assault, where their clothing is now, or any other item.that might have been 
stained: 

• who else saw the incident and 

• whom the child told of the incident. 

If the investigator finds the child has sustained life threatening or severe injuries, the first priority is securing 
emergency medical aUention for the child. 

Interviewing Caretaker 

After talking with the child and assessing the presence of obvious physic~ findings, the investigator should 
talk with the ~ s ) .  The caretaker should be asked for his/her explanation of any injuries. Again, the 
investigator should make an initial assessment of the match between the injuries and the explanations the 

and adult ¢ ~ t k e ~ s )  provide. The investigator should remain mnjudgmental andmanez-of-fact during 
this stage, since some people who physically abese their children fail to ~cognize the ~ ~  of ~ 
actions and wftl openly acknowledge what has happened. If they recognize that the ofru:er disapproves of 
wl~. !heY have done, they vn~ attempt to cover up their action~ In cases of sigmficant injmy, however, . s ~ ~  
n ~ c e  can be expected. If CPS staff am present, fl~y may need to talk with the ~ s )  about their 
b a c ~  and cummt living situm/on to msem the risk of fumn: abuse. 

The investigator may find that there have been a number of persons caring for the child during the period of 
injury, and the child may not be willing or able to identify the pesson responsible for the injury (due to trauma 
or age). In this case, the officer should obtain details about who has recently cared for the child, for what 
lime periods, and if anyone else was present, building a chronology of ca~ so the investigator knows the 
transition points between these caretakers. Names, addresses, and telephone numbers should be secured. If 
any of these caxetakem are present, the investigator should discuss the injuries with them as welL If there is 
any question about who is responsible for the abuse, an caretakers should be asked what signs of injuw they 
observed, when they f i ~  noliced them, and when was the last lime they knew those m ~  were ~ t  p ~  
Investigators should also determine what they know of the other can~dmm' act/ors, of any past history of 
injury to this or other chi/dzm in the home, or other zeJevant factors. 

Interviewing Other Children 

If other children are under the care of the same people, the investigator should talk with these children and 
perform, as appropriate, a screening for signs of physical injury. Other children should be asked about any 
injuries noted, as well as their observations about the injury on the alleged victim. Even if no sign of abuse 
is present in these childzen, they may be able to provide valuable information about family interactions, such 
as how discipline is handled, by whom, whether it varies from child to child, etc. 

YT. °= 

18 



Medical Examination 

When there is evidence of injury in cases of physical abuse, it is advisable to secure a medical examination 
of  the child as soon as possible. The physician can document any injuries and treat any conditions present. 
The physician can also check for injuries with little outward manifestations such as internal bleeding, old 
fractures, or shaken infant syndrome. The doctorcan also asse~ the d e v e l o p m e n t a l l e v e l o f s m a l l e r ~  
Perhaps the most valuable role of the physician (after the IJeatment of any injuries) is to assist in the assessment 
of  the match between the injuries noted and the explanation offered. For example, if the parents say that a 
l-month-old child pulled himself up inhis crib and tumbled out, the physician can explain the implausibility 
of the story based on child development and show lhat the injuries sustained ate not consistent with a fall but 
the result of violent shaking. 

C¢/me 5eerie 

While the order of u'~se steps may vary by necessity, the law enforcement agency may wish to seek physical 
evidence to substantiate any criminal charges. Using either a consent to search or a search warrant, the officer 
w~l be intenmted in the instrumentalities of the crime, such as the ~ ~ ~ g ~ ,  ~ ~ ~ ~ .  ~ 
to inflict the injuries; blood-stained items such as children's clothing;, and the exact location where abuse 
occuned to possibly photograph blood splatters on wall/floor/fumitme, etc. 

I n t e ~ g  the Alleged Pe~etrator 

In the event a possible or alleged perpetrator is not the caretaker aheady interviewed, the officer should 
interview the subject. The interview of this pemon should be postponed until the investigator can get a clear 
idea of  what has happened (unless the delay exposes children to undue risks). The interview should parallel 
the caretaker interview, seeking information nonjudgmentally, which will gemerally yield lhe best 
Again, the officer is not seeking an admission of I~.sponsibility for "abuse," but seeking an acceptance of 
~sponsitnlity for the injuries sustained. 

Sexual Abuse 

Due to the namze of child sexual abuse, law enforcement and CPS are strongly encouraged to approach the 
allegatim of semutl abuse as an investigative team. This will n:duce the number of interviews the child must 

experience and improve the investigative outcomes of both agencies. Prior to initiating the field investigation, 
investigators must make several key decisions. 

• Who will take the lead in interviewing the alleged victim, siblings, or other child victims or witre.s.ws? 

• Who will be present during the interviews? 

• Win the i n ~  be audiotaped or videotaped? 

• Where ~ the interviews take place? 

• Who will interview nonoffending adults? 

• Who will interview the alleged perpetrator(s)? 
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Interviewing the Alleged Victim 

Once the aforementioned decisions have been reached, the investigators should proceed with the field 
investigation. Generally the first step, after clarifying necessary information with the complainant, is to 
interview the alleged victim. For the most part investigators should seek to arrange O~s in a neutral setting 
and away from the place where the abuse may have oc .cun~  The location of the interview should 
de-emphasize the "power" of  the alleged perpetrator. For example, if the child is alleged to be abused by 
his/her father, then an interview in the family home is generally ill-advised because of the sense of power the 
child may perceive fzom the p e t p e u ~ r ,  even if he is not home. However, the location should be in a place 
where the child can feel comfortable. Consequently, a busy police statiou may also be unwise. Many 
investigators have had success interviewing children at school at a CPS interview room, or in a special room 
at the law enforcement agency. If ~ e  abuse occuned outside ~ home by a nonfamily member, the child's 
naural home may be the best location. The actual interview should be conducted consistent with the"Special 
Considerations for Interviewing Children" chapter of  this manuaL 

Because of the nature of  sexual abuse, the victim interview plays a far more critical role than in other forms 
of mallrealmenL In sexual abuse cases, the investigative interviewer must be extremely thorough. The 
investigator must: 

.° 

• Develop an understanding of  the child's developmental level and vocabulary. 

• D e t e r m i n o w t ~  if anything, of a sexual namre the child says happened. 

• Establ/sh whether the inc iden tg~a t s  to be sexual in namre or can be rcasonably explahu~d bynormal 
cmegiving activities. 

• Iktennino how the incident fits into the normal pattern of care by the alleged perpetrator. 

• F.stablish the date of  the last event as accurately as possible. 

• F.eterm/ne if this abuse has happened before. Ifso, determine when ~md how oflen. 

• Determine how the child was introduced to the activity;, what Iransitional behaviors tneceded the 
sexual interaction. Determine if elements of pmg~.ssion were present (i.e., moving from less intrusive 
to more intrusive forms of sexual activity). 

* Determine whether the child believed that the sexual interaction was to be kept a secret and how that 
was communicated. 

• Establish if there were subtle or overt bribes, enticements, or fl~r, at$ used in the engagement process. 

• Determine what forms of coercion or pressure weae employed to maintain secrecy. 

• Determine what the perpetrator did before the incident; the events that transpired immediately before 
the incident; what the perpetrator Said before, during, and after the event; and what happened after 
the incident. 

• Establish whether the child can provide explicit details of the sexual interaction. 
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Determine what the child remembers, including sensory details of the evenL F'mci out if the child 
heard any sounds. Establish what the child saw from his/her pe~vective. 

Determine whether any physical items were used in the abuse that migl~ become the object of a search 
and seizure. 

• Establish if the child was wearing any clothing that may have become stained or tom and is it available. 

• Determine if photographs or videotapes were made. 

• Find out if any weapons were used or suggested by the perpetrator. 

• Determine whether there are any idiosyncratic details that lend authenticity to the child's account. 

* Fatablish if the child sustained physical injury as a result of the sexual activity. 

• Find out who else was present and who may have any knowledge of the events. 

• Determine if any other chiidren were present or if the victim is aware of others who may be victims. 

* Fred out whom, ifmyone, has the child told of the incident, in part or whole. 

* Establish the role the nonoffending parent played and how he/she reacted to the disclosure. 

Intert~wing Other Children~Siblings - 

After interviewing the alleged victim, the investigator should also talk with any other children identified as 
possible victims or w i ~  for information about sexual activity directed at them or for any corroborating 
or conflicting information ~ they can provide. The child wimesses may not have direct knowledge of the 
incident, but may be able to confirm that the victim told them of the incidents long before the disclosure to 
adults. These other children may confirm elements of the victim's statement, such as seeing the perpetrator 
leaving the victim's room, hearing the victim's cries, orsimply confirming the household routine that allowed 
the perpetrator to be alone with the victim as the child alleged. 

Interviewing Other Adult Witnesses 

Any adult witnesses who can shed light on the allegations should be interviewed for much of the same 
information as described above: what did they see, what were they told, and how did they react. 

Interviewing the Nonoffending Spouse 

In intrafamilial cases, the nonoffending parent, most commonly the mother, will be the next family member 
interviewed in depth. Frequently, this is the most difficult interview for the investigator. The primary goals 
of the officer's interview are: 

• To learn what the nonoffending patent believes has happened and to provide corroborative evidence 
to support or refute the child's statcmenL 
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To assess the capability and willingness of the nonoffending parent to protect the child in order to 
provide the child with a supportive environment. This is necessary for the child to heal and to enhance 
his/her ability to handle the challenges that the criminal justice system demands of the survivor of 
sexual abuse. 

This interview, like that of the victim's, should be conducted in a neutral setting if possible. Only the 
interviewer and the pasent should be present. Because of the nature of some of the questions the officer asks 
the parent (such as the concem about spousal violence or quality, quantity, and type of sexual activity engaged 
in with the offending spouse), the element of privacy should be maintained. 

During the early stages of the interview, the investigator should convey an attitude of concern for the 
nonoffending parent and the child. No guilt or rexriminafions should be indicated by the interviewer. The 
interviewer should reassure the parent as much as possible that there is a legitimate investigative necessity 
for not only this interview but for specific questions that will be asked. The attitude of  the interviewer should 
be that of seeking the truth and discovering what actually happened. 

In general, the investigator wants to determine what the parent knows about the sexual abuse. The inv e.stigator 
should tell the parent only what is absolutely necessary about the chikf $ disclosure. The investigator should 
n o t  reveal anything during this interview that should not be repeated to the perpetrator. It is frequently best 
to use generalities, at least in the initial stages of the interview. There are a number of possible reactions to 
such information ranging from anger and grief to total disbelief and hostility. The interviewer might find it 
necessary to give the parent several minutes to ventilate and express his/her feelings before bringing the 
interview back on track. Some nonoffending parents will be very concerned about what will happen to them 
as opposed to the child's immediate well-being. While taking note of this attitude, the interviewer can make 
it clear that this will be discussed at a later time. 

It is necessary for the investigator to determine how much of the child's statement the parent can corroborate. 
As in all interviews, it is fxequently best to let the patent talk about his/her knowledge in a flowing narrative 
style, and then go back to ask specific questions at the end of this parent's recitation. Specifics to be covered 
should include: 

• Can the parent confirm any behavioral indicators? 

• Does the parent recall any times when the sexual activity could have taken place? 

• How long has the nonoffending parent known about the allegation? 

• How did the patent become aware of the allegation? 

• If the child disclosed, does the nonoffending parent believe the child? If  so, why7 If not, why not?. 

• What action has he/she taken since the child revealed the incidents? 

• What statements has this parent made to the child concerning the allegations? 

This information is extremely important in assessing the cooperation of the parent, his/her ability to influence 
the furore cooperation of the child, and his/her desire and ability to protect the child from further abuse. 
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Other circumstantial evidence that this parent could provide to enhance the credibRity of the child's statement 
includes a description of household routine; for example, which parent is the primary disciplinarian; who 
controls the finances; and what is the child's daily routine. These can be explored early in the interview in. 
a manner that gives the nonoffending parent a chance to talk about nonsexual and less ~eatening matters 
first. "I'ne investigator needs to obtain all possible details during this initial interview. Once the nonoffending 
parent has had a chance to think about possible consequences of the situation or talks with the molester or 
other family members, he/she might Ix: reluctant to expand on any statements that verify the child's account. 

Once the investigator has an understanding of the family dynamics, he/she can move to the more sensitive 
issues: 

• What is the nonoffending parent's relationship to his/her spouse (the offender)? 

• Is there a history of violence between the alleged offender and family members? 

• Is the nonoffending parent physically afraid of the alleged offender? 

What is ~ sexual rela~onship between the parents (i.e., frequency of sexual activity, type of sexual 
activity, does the alleged offender have the spouse engage in actions such as shaving the pubic area, 
wearing "'juvenile" clothes, or speaking or acting like a child)? 

• What son of material does the suspect read orcoHect (so/l-core pomography, hard-core pomog~phy, 
child development literature, genera/sexuality literature, "detective" magazines, etc.)? 

• What is the suspect's relationship with children other than the victim? 

• Is fl~re a hisWry of arrest for any family memhers? Ifso, forwha~. 

• Have ~ been any hospRalizations or psychiatric treatments for any family member? If so, where 
and for what reasons? 

Is there substance abuse by family members? The investigator should keep in mind that sul~'tance 
use/abuse by the alleged offender may be used by the defense as a mitigating factor in es~blish~g 
the defendant's lack of responsibility. Substance use/abuse by the nonoffending parent might be 
critical in his/her inability to protect the chi/d in the past and future. Substance abuse by the child 
might be a behavioral indicator of abuse. 

• Does the nonoffending parent know the background of the suspect (Le., was the offending spouse 
sexually or physically abused as a child)? 

• Were there any prior marriages or children by other individuals? Doe~ this parent know their names 
and cummt locations? 

• What is ~ employment history of the offender?. 

• What is ~e  military history o f~e  offender7 

• What is the nonoffending parent's relationship with his/her children, particularly the victim? 
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If the nonoffending parent is appropriately concerned, believes the child, and is supportive of the goals of 
the investigation, this parent can be enlisted as an ally with the investigator to help the child. If this parent 
does not believe or support the child or demonstrates a hostile, punitive, or rejecting attitude toward the child, 
then he/she cannot be considered properly protective of the victim. Out-of-home placement of the child 
should be discussed with CI'S staff in these situations. 

The interviewer should be aware of the services such as temporary shelters, financial assistance, medical and 
psychological assistance, etc., that are available for the nonoffending spouse and children. It is preferable 
to have this information in written form, which can be left with the nonoffending parent. 

If possible, end the interview on a positive note, giving the nonoffending parent a card with the investigator's 
name and telephone number. Let the parent know that if he/she needs any assistance or thinks of anything 
that would help the child to feel free to call The investigator should prepare the parent for further intervention 
of  the criminal justice system, such as the possibility of preliminary hearings, grand jury proceedings, 
videotaped interviews, medical examinations, etc. The interviewer should alXempt to address any concerns 
and answer any questions that the parent has at this time. 

The law enforcement investigator should remember that if circumstances warrant, charges can be brought 
against the nonoffending parent for either complicity in the sexual abuse itself or failure to protect the child. 
This should be discussed with the team and the prosecutor, if appropriate. 

Interviewing Parents in Out-of-Home Abuse Cases 

In out-of-home abuse cases where the perpetrator is not a family member, parents am interviewed after the 
child has been interviewed. Investigators are interested in what the child has told the parents concerning the 
assault(s) and in physical or behavioral indicators that they may have observed. In cases where the offender 
is someone known, the investigator wants to explore the parents' relationship with the offender, how they 
first met the offender, what the offender told them he/she was doing with their child, and how the offender 
responded to particular questions the parents asked concerning activities with the child. 

It is important to confirm whether or not the parents believe the child and what plan they can develop to 
prevent further abuse. Investigators should offer parents an explanation of the steps in the investigative 
process and discuss the possibility that the child may recant the disclosure. Parents should be instructed not 
to question the child about the abuse but be prepared to discuss it if the child brings it up. Investigators should 
give parents a name and number to call if they have problems during the investigation or think of further 
detAik relevant to the case. 18 

Medical Examinations 

Generally the next step in the investigative process is to arrange a medical examination, as appropriate. Some 
controversy exists as to which children should be physically examined. Advocates for exams for all alleged 
victims argue that the exam may provide evidence of genital trauma, venereal disease, or the presence of 
sperm even in cases where no abuse was disclosed by the child or the abuse was minimized by the victim. 
Another reason offered for examining every child is that it will assure the child victim that he/she is unarmed 
and allay any fears that they have been damaged. Other researchers suggest that requiring a child who has 
not been abused and denies any contact to undergo a genital exam is very stressful in its own fight and may 
unnecessarily traumatize the child. 
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Evidence of sexual assault can be medically detected in only a minori W of cases. Muram, for example, 
reported that only 45 percent of the cases studied revealed clear evidence of sexual assault among cases in 
which the perpetrator confessed, x9 Other researchers concur. Such findings are not surprising, given the 
nature of sexual abuse. Most incidents of exposure, fondling, forced masturbation, or oral sex would not be 
expected to leave medically detectable evidence. For this reason, the terms chosen by the physician for the 
exam report can be very powerful. A child disclosing a history of fondling to the examiner may be described 
on the report as having *'no evidence of sexual abuse," subtly undermining the child's statement. The same 
physician may just as accurately phrase the results as, "consistent with the child's statement, no abnormal 
medical findings. ''2° 

Physicians and nurses specializing in child sexual abuse know ways to minimize the child's discomfort. 
Those working with the child should describe clearly, in terms the child will understand, what is going to 
happen, perhaps using anatomically detailed dolls. The child should be given as much control as possible 
over the exam. The examiner should conduct a general physical exam in a head-to-toe fashion, paying no 
more attention to lhe genitalia than is necessary. Tools such as colposcopes or special magnifying medical 
cameras may allow the examiner to see and record on film important findings. 

The examinem should swab for sperm as appropriate to the case, which may include swabs of the mucus 
lining of the nose (where semen may have been aspirated after oral sex), vagina, n ~ u m ,  or as indicated. 
Body orifices should be examined for trauma, unusual cham~risties, or foreign bodies. Pregnancy 
may be appropriate, and venereal disease screening is often indicated. The body should be examined for 
teeth marks and signs of physical abuse. 

The physician should take a thorough hisWry from a child who is old enough to communicate venally. This 
will help the examiner to focus the exam. In addition, statements made by physicians are admissible in many 
civil proceedings and, at times, in criminal trials. 
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In taking the assault history, the physician should ascertain the time lapse since the assault and the kind of 
sexual contact (e.g., oral, anaL vaginal, whether or not ejaculation took place, and whether or not a condom 
was used). The number of ~ ,  use of force or weapons, or injuries secondary to force/restraints/escape 
should be explored. The physician needs to question the child concerning post-assault symptoms such as 
pain, bleeding, braises, loss of consciousness, nausea, or vomiting. An example of a question a physician 
could ask is: Did the child have any post-assault activities, such as bathing or douching, defecation, urination, 
eating or drinking (which would be important in cases of oral assault), or was the clothing changed? The 
physician should try to docmnent any prior sexual contact the child has had. 

The investigator should request legible copies of all medical reports and notes. The investigator should 
confirm how evidence collected during the exam will be handled to ensure the chain of custody. All samples 
should be labeled with the name of the victim and identificationnumber and withthe signature of the person(s) 
~ponsible for collecting and processing the sample. The evidence should, be maintained in a locked 
environment and signed over only to representatives of law enforcement orthe prosecutor. 

Crime Scene Search 

A primary objective of every law enforcement investigation of child sexual abuse should be to avoid having 
the child victim testify in court. Building a case so strong that the d~fendam will want to plead out rather 
than go to trial is one way to accomplish this goal. The presence of physical evidence is a key determinant 
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toward this end. The investigator should view every case, no maxXer what the relationship between 
offender and the child, as a case which be/she is preparing for vigorous prosecution. If, after the interview 
with the child, the investigator feels that this is a potentially valid complaint, the officer should proceed with 
the investigation, just as he/she would with anyother criminal investigation. 

One of  the most important points to keep in mind in these cases is that corroborative evidence is extremely 
critical: all auempts should be made to secure any evidence that supports any statement that the child has 
made. 

Tne investigator should also keep in mind standard investigative crime seene procedux~s and use these in all 
possible ¢ircumstmu:e~ 

The following rules of  evidence should be followed: 

Recording. Officers should note the position and the condition of the evidence and its relation to 
other evidence. Also, they should note the date and time the evidence was collected, who found it, 
who coUected it, how it is marked, eto. 

• Preservation. Officers should use: proper collection techniques, placing the evidence in a proper 
container;, and maddng the evidence. 

• Chain ofevidence. Officers must list everyone who handles evidence. 

• Evidence of  violence. Officers must look for weapons. Tne assailant with a weapon often leaves 
traces of  ~ weapon or uses a weapon found at the scene and leaves iL Office~ should note 
photograph the victim's wounds and damaged clothing. Blood is important to note at the scene, a s ~  
are signs of  forced entry. These racers can help wove the elemen~ o f fo r~  orlack of consen~ on the 
victim's pan, which may be an issue at ~laL 

• Stain evidence. Officers must look for many stains including: blood, semen, perspiration, saliva, 
etc. 

Minute and latent evidence. Evidence collectors must always search for fingerprints and vacuum 
for hairs and clothing fibem, if practical. For example, in an incest situation, if pubic hairs are 
discovered in the prepubescent child's bed, the investigator may also want to search for underwear 
recently worn by perpetrator and not washed to check for pubic hairs. These should be sent to the lab 
for comparison. 

• Specific places to search. 

- -  Officers should search the bathroom for evidence, became the s - ~  may have bathed or washed 
the child. 

- -  Investigators should search for semen in the area where the assault occurred. 

- -  Officers must mark sheets or other fabrics on which a sexual assault took place on the exposed 
side, and they should then be folded. Fabrics that are not frequently washed, such as bedspreads, 
may show ejaculate long after the assault has taken place and should be submitted to the lab. 
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• Evidence left. investigators should collect articles of clothing left, stains, fingerprints, weapons, etc. 

• Articles taken. Officers should look for smaU items such as locks of hair, barrettes, panties, or pubic 
hairs which may have been taken by the offender as a souvenir or remembrance of the sexual activity. 

• Background evidence. During lhe interview, the investigator should ask the child about furrdture, 
wallpaper, ceiling fixtures, anything that would be difficult for the offender to remove or change. The 
cotlectors should search for such evidence and record it with either photographs or videotapes. The 
child's ability to relate llds information shows accuracy of memory. This may be important evidence 
in a court hearing. 

• Instrumentalities of the crime. Invest/gators should look for cameras, condoms, sexual devices, or 
any items that the child indicated were used in the commission of the sexual assault. 

• Lures. Officers should search for toys, games, stuffed animals, etc., that the perpetrator may have 
used to entice the child into the situation or into the location where the assault occurred. 

Child erotica. Investigators should look for any mate~=l relating to children that is sexually arousing 
to an adult, such as ddld sketches, fantasy writings, diades, and sexual aids. Tbere is one important 
d i s t h ~ o n  beUveen child pornography arid c h ~  erotica. Although both are used for sexual arousal 
and gratification of the individual, child pornography has the added and more importanl dimension 
of effe¢I on the child ponrayed. 

• Child pornography. OIFu:ers should look for any visual or print medium depicting sexu~ly explicit 
conduct involving a child. Child pornography is photographs or films of  ~ being sexually 
molested. The sexually explicit conduct can include sexual intercomse, bestiality, maslndrafion, 
sadomasochisfic almse, and lewd exhibition of the genitals or pubic area. The child(ten) visually 
represmted in child pornography have not ~ the age of consmt. This is in effect a crime seene 
photograph of ac~al child abuse. Mere possession of child pornography is a crime in many States 
andnow is considered acrimeincertaln ch~un~amces undeaFederal law. In 1990, Congress passed 
P.L. 101-647, which included a provision in Title HI, section 323 that amended 18 USC 2252, making 
possession of three or more items of  child pomogrsphy a Federal crime if anything used to 
manufacture the pornographic material crossed State lines, the film or photographic paper was made 
in another State, or the camera was made in another State or country. In addition, the use of the mail 
to send child pornography is a separate Federal offense. Officers discovering child pornography 
should contact postal inspectors and the Federal Bureau of Investigation if a Federal violation appears 
to be presem. This can lead to in~.ases in investigative personnel assigned to the case, charging in 
multiple jurisdictions, and an enhanced period of incmceration. 

Adult pornography. Officers should look for the use of adult pornography. Them are several uses 
in child sexual abuse. In some instances, the offender may need the adult pornographic material to 
amuse himself to complete the sexual abuse of the child. In other situations, the material is shown to 
atlempt to arouse the child so that the sexual abuse can take place. Or the material is shown to the 
child to lessen his/her inhibitions and to give the child some ideas as to the sexual activities he/she 
would "enjoy" engaging in. When an investigator discovers quantities of  adult pornography on the 
premises, he/she should seize the adult mater/al and compare the scenes in the commercially produced 
magazines and videotapes with the sexual activity with the child(ren) to determine if the same or 
similar poses were used with the child victim(s). 

201 

27 



202 

• Homemadepornography and albums. Investigators should seize chiki pornography orchild erotica 
or simply a collection of  nonsexual pictures of children such as school photographs. The nonsexual 
photographs may help identify other victims. 

Personal letters and diaries. Officers should examine all correspondence found at a residence to 
determine the type of  correspondence, investigators should also search for diaries, which might 
summarize sexual encounters the perpetrator has had or even list names and ages of sexual partner(s) 
and a brief description of the type of sexual activity. Thus a diary may be helpful in determining other 
victims that this offender has abused. 

Audiotape& Officers should examine any audio cassettes. Some offenders will have the children 
talk onto cassette tapes. During these sessions, the children are encouraged m talk about the sexual 
acts they might perform or that they have performed before. In addition, sometimes the sexual abuse 
itseif may be recorded on audiotape. 

Home computers. When a home computer is present in the home of an alleged offender, the 
investigator should determine if it is being used to contact others of like interest. Computers are also 
used to store information concerning the pedophilc's photographic collection and his/ber victims to 
, t~_m']it _~'_o l~Ii'ievaL Should ~ investigator find a home computer and believe that it has been used 
for this ~ ,  the computer should be seized (both hardware and software) for further evaluation. 
Care should be taken during shut down and removal so as not to erase any data. 

• Cameras. Investigators should seize still cameras and/or video cameras and recorder(s) if the child 
has w.lated that be/she was photographed or was shown sexually explicit movies. All equipment used 
should be seized as well as undeveloped film fmmd at the location. The video camera and gecorder 
should be seized as well as all videotapes on the premises. These videotapes should be reviewed for 
content, despite the labeling on the outside of the casseae. The investigator should consult with the 
prosecutor to determine if a separate search warrant will be needed to view all the videotapes. Some 
agencies also seize any televisions used to show the videotapes to the child. 

The investigator shouldbe creative in the search. The search warrant should be broad enough to include 
items that might not be considered sexual, but which the child may have mentioned in the statement as used 
by the offender to entice the child, help consummate the crime, or t~cord the crime. 

Investigatogs must also consider the possibility of obtaining a legal consent to search when interviewing a 
ponoffending spouse in an intrafammal case. 

As mentioned earlier, if the investigator believes that such items may be destroyed or hidden after the child 
is interviewed, the investigator should take immediate steps to secure this evidence. This may involve 
contacting the prosecutor to expedite the issuance of a search warrant or sending officers to the location wheye 
it is believed this material is housed to secme it unRI such lime as a search warrant can be obtained. The 
investigator should consult with the prosecutor regarding what circumstances would be considered exigent 
where the items could be seized without a search warrant. Telephone search warrants might be used in 
jurisdictions where they are permitted. 21 
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Interriewing the Alleged Perpetrator 

If the identity of the offender is not known, the investigator should conduct normal investigative procedures 
to ascertain identity. This means neighborhood canvases, all points bulletins, a check of local jalis, hospitals, 
etc., that have had recent inmate releases, strangers in the neighborhood, and suspicious vehicles that may 
have been reported. 

If possible, the timing of the interview with the offender should be selected carefully. Many sexual abuse 
cases have been lost or jeopardized because investigators moved too rapidly to interview the offender before 
they were fully conversant with the facts of the case. The investigator must keep in mind that the offender 
is, in many cases, not likely to cooperate with him or her unless the offender is convinced ~ the investigator 
has slrong evidence to prove the abuse. However, in some cases consideration should be given to interviewing 
this individual early in the investigation where the element of surprise can work to the investigator's 
advantage. The offender, if unaware of the investigation, will not have prepared an alibi, retained an attorney, 
or destroyed physical evidence, all of which is possible if the investigator does not act swiftly. This should 
be evalualed on a case-by-case basis. 

Xhere is no one style of interviewing a suspected child sexual assault offender. Just as there are different 
types of offenders, t he r e . ~  diffe.,~ tedmiques that will work with various offenders. Adolescents, for 
example, account for a significant number of offende.ts, and the interviewing style and pmcedme must be 
adjusted, consistent with local pmcedu~. As stated earlier, the primary objective of any investigation is to 
collect enough corroborative evidence so that it will not be necessary to have the child testify in court. 
Therefore, the interview with the suspected offender should be handled in a timely and ~ fashion. It is 
preferable that only one investigator be present during ~ interview. As in interviews with the child victim, 
the offender will often feel inhibited about his/her behavior if other persons are present. It is desirable that 
this interview be conducted in a morn with a two-way mirror and, if possible, videotaped for the record. 

The principal psychological factor contributing to a successfid interrogation is privacy, being alone with the 
person under interrogation. In providing privacy during interrogations, it is advisable to select a quiet room 
with none of the usual police surroundings and with no distractions within the subject's view. 

In cases where a suspect has given an alibi,it should be checked if at all possible before the interview begins. 
Any known inconsistencies in the ah'bi will assist the officer. Moreover, an alibi check may actually establish 
the innocence of the suspect. However, many other circumstances may point to his/her guilt. A background 

should be done before the interview to determine if there are any prior arrests for crimes of a similar 
nature. The number of times he/she has moved orthe number of jobs the suspect has held may point toward 
the fact that in prior communities and in prior places of employment there was some problem that might have 
stemmed from the individual's sexual preference. 

The officer should avoid creating the impression that he/she is an investigator seeking a confession or 
conviction. It is far better to appear in the role of one who is seeking the truth. The neutrality of this position 
will give the investigator an advantage and may lull the suspect into being overconfident. 

The interrogator should dress in civilian clothes rather than in uniform during an interrogation. Otherwise, 
the subject win have before him/her a constant reminder of police custody and the possible consequences of 
an incriminating disclosure. The investigator should avoid inflammatory words or expressions such as 
"'rape," "'pornography," "abuse," and "confess your crime." It is much more desirable, from a psychological 
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standpoint, to employ milder terminology7 like "'touch," "caress," and "tell the truth." The investigator should 
keep in mind that some offenders do not view their activities with children as criminal. They may not regard 
the fondling of children as a criminal assault, and they may not regard the photographs of children in the nude 
or engaged in sexual activity as pornography. The investigator should maintain and use nonjudgmental 
language. 

A subject should be treated with decency and respect, regardless of the nature of his/her offense. This 
behavior on the pan of lhe interviewer may well be the turning point of the interrogntion and may make the 
suspect feel comfortable ¢rlough with the interrogator to give a full confession and, in fact, admit to crimes 
of which the interviewer had no prior knowledge. It has been noted by a number of investigators that once 
a child molester begins talking, he/sho frequently demi/s each and every episode of sexual assault that the 
offender can remember. A sympathetic, undeastanding axximde in an interrogation is far more effective man 
~ oueaxenUlg appmac~ 

Because of the coercion issue, the interviewer should avoid, at any lime during the interview, making any 
promises to the offender about the possible effect a confession would have on the prosecution of the case. 
To promise an offender anything at this time, including probation or a diversionary treatment program, is 
promising something the law enforcemem officer cannot carry out. If the offender stands by his/her 
constitutional rights not to make a statement and the investigator then advises the offender that he/she will 
not be considered for divezsic~ or UeaUnent programs ff he/she does not confess and he/she subsequently 
confesses, this confes~on may well be held as having been coerced and be considered ~ ~  m a ~ 
hearing. Thexefoxe, the investigator should work hard to establish rapport with the offender so that the 
offender wants to try and please or brag to the investigator about the activity. 

In deal/rig with a suspect whose guilt is definite or n~asonRbly certain, the intermg'aor will usually disclose 
his/her belief in the suspect's guilt and attempt from the onset to ~ a confession or incriminating 
~ m t .  H the interview with the child was videotaped, it might ~ useful to show the o f l ' ~  ~ or ~ 
ofthe tape. In some instances, this has p e m ~ e d  offendm m make a fun confession. 

During the i n t ~ v  wi~ the suspect, i~t igato~ should: 

• Display an attitude of confidence in the subject's guUL 

• Point out some, but by no means all, of the circumstamial evidence indicative of the subject's guilL 

* Sympathize with the subject by telling him/her that anyone else might have done the same thing under 
similar circumstances. 

Reduce the subject's guilt feelings by minimizing the serioumess of the offense. It is also helpful to 
tell the subject that the interrogator has heard many people tell about sexual activities far worse than 
any the subject can relate. The conduct itself should be discussed as though it were actually normal. 

Suggest a less revolting and more acceptable motivation or reason for the offense than that which, is 
known or presumed. An offender should always be offexed an opportunity to save face by letting 
him/her base the initial admission of guilt upon a motivation or reason for the act. To secure the initial 
admission of guilt, the interrogator should suggest such possible reasons, motives, or excuses. The 
important point is to have the subject place him/herself at the scene or to connect him/herself with the 
event in some way. Following a partial admission, the interrogator can then point out that the 
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circumstantial evidence negates certain explanations. The inconsistency between the subject's 
original denial of the crime and his/her presem admission will deprive him/her of a possible defense. 

• Remember, the main objective of the interview in many instances is to have the subject place 
him/herself at the scene or in contact with the victim. 

Display understanding and sympathy because it may urge the subject to tell the m~th. Urge ~ subject . 

to tell the truth for the sake of his/her own conscience, mental relief, or moral well-being as well as 
for the sake of everfoody concerned, and also because it is the only decent, honorable thing to do. 

Seek an admission of lying about some incidental aspect of the occurrence. Once a subject has been 
caught in a lie about some incidental detail, he/she loses a great deal of ground. As lw~/she tries to 
convince the interrogator he/she is telling the truth, be/she can always be politely reminded that he/she 
was not telling the truth just a short while ago. 

Ask the subject a question regarding some detail of  the offense rather than seek a general admission 
of guilt; gettin~ an admission on seemingly insignificant det~iI~ will sometimes lead the accused into 
a colxfession." 

Mental Health Information 

As with medical findings, the opinions ofmentalhealth professionals will sometimes be introduced into child 
abuse investigations. ~ e  caution should be exercised when mental health professionals are called upon 
to offer an opinion about whether th/s child was abused by ~ perpetrator, particularly if based on the 
assessment of the alleged offender. Various psychological tern and/or clinical interviews by a Uained 
professional may yield information about the individual's tnedisposition to commit abuse or factors which 
may contribute to abuse, such as a history of victimization, immaturity, sexual arousal toward children, a 
tendency toward violence, or a loss of self-conUoL (It should be recognized U'mt defense expert witnesses 
may argue that the lack of such known risk factors makes the individual innocent of any criminal charges.) 
Both arguments overstate the role of the mental health professional The time for such input is when sentences 
are being determined, when the court is considering incaxcemtion veto'us community-based alternatives. 

2 0 5  

While not appropriate evidence, the insight of mental health professionals can be helpful in child m altreannent 
investigations. Mental health therapists can best assess the impact of the abuse and ~ investigation on the 
child. They can provide insight into the ability of the child to testify and explain the developmental reasons 
for a child's actions. Their clinical training may help determine the credibility of a child's statements or how 

investigator should proceed in interviewing the principals involved. State child abuse staVates abrogate 
professional privileges of confidentiality. Consequently, mental health professionals must ~ relevant 
information regarding a particular case. 
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DECISION MAKING 

VALIDATION 

At the heart of the investigative process is the decision regarding the validation of the allegations. Validation 
is the process of determining if abuse has occurred or, for CPS, whether risk of maltreatment is imminent. 
It is a term borrowed from CPS and may be used interchangeably with "substantiation," "indicated," or 
"founded" in some jurisdictions. More than a belief lhat the maltreannent has occurred, validation is based 
on substantial evidence. This decision does not ~ the same evidontiary standard as that of  a 
prosecution. As noted earlier, even when sufficient evidence is lacking for a criminal prosecution or abuse 
has not yet occurred, children can still be protected through skillful CPS intervention and/or the civil 
protections of the juvenile or family court. 

Physical Abuse and Neglect 

The decision regarding validation of alleged physical abuse is a comparatively straightforward process. 
Physical abuse leaves physical evidence of the assaul~ on the child, which can be observed, documented by 
a physician, and photographed for eviderw, e. Other tests that can document presence of physical 
include: X-rays, lab tests (e.g., for poisoning), etc. The officer investig'aing a physical abuse case should 
weigh various factors. 207 

Medical Evidence 

Medical evidence is the findings of licensed physicians or qualified medical practitioners that support or 
refute the allegations. This evidence may documem injuries or conditions and explain how the injury or 
condition could have been sustained. Of particular interest are injuries medically inconsistent with the 
explanations offered by the caretaker, injuries consistent with inflicted wauma, or conditions that a~  the result 
of willful sclions or ins~ons  of caretakers. 

Admission of the Perpetrator 

This is self-explanatory: an individual acknowledges full or partial rest~nsibility for causing the injury or 
condition. 

Credible Witnesses 

Individuals who support or refute the allegation and are willing to do so in court are credible witnesses. Care 
must be exercised to assess the credibility of persons offering stzlem~Is who may have a bias about the 
incid~t, child, or perpelza~or. 
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Mental Health Information 

This information is garnered from clinical interviews, psychological test results, interpretation of tests, and 
interviews by qualified mental health professionals. However, mental health professionals do not have 
training to validate whether abuse or neglect ¢x-xurr~ 

V/ct/m '$ Statement  

..'I1~s statement details when, where, and how the abuse occurred and who is n~sponsihle. 

Observed, Videotaped, or Photographed Injuries or Conditions 

These include tapes, photographs, or other documented evidence usually produced by a licensed physician 
or a law enfow, ement officer. 

Physical Evidence 
. t  

Physical evidence is collected during the investigation at the crime scene (see discussion of the crime scene 
for physical abuse and neglect cases). 

Behavioral or Physical Indicators of Abuse 

"I'nese include any behaviors or physical symptoms involving the child noted by others that support or refute 
the allegafitm. For example, the teacher who sees ~ and notes that the chikl ~ to dress for p h ~  
education class can help support other evidence of injury during the same time frame. 

Sexual  Abuse  

CHId sexual abuse presents far greater problems in validation than physical abme, due to the name of the 
abuse. For the most part, validation relies upon the same categories of evidence but with some 
considerations. F t t~  clear physical evidence is generally lacking, the abuse usually occurs secretly so no 
credible witnesses exist, often the child has been coerced into silence, and the victims, y o ~ g  ~ e  ~ ~ 
statements proh]m~nnff'¢ On the surface. Second, p e t l a e l z ~  are admitting to very serious felonies f f  they 
acknowledge their role in the abuse. Undegstandably, they ate w.ltu:tant to do so. All of these factogs make 
accurate validation of child sexual abuse very challenging. Defense experts at trials may well argue that 
every category of evidence used by investigators is invalid, yet investigator~ must make a reasonable 
deW.zmination of whether evidence exists of sexual abuse. The categories of evidence are discussed below. 

Medical Findings 

These are findings by a licensed physician or other qualified medical practitioner that support the allegation 
of sexual abuse, including a diagnosis of a sexually transmitted disease, or even pregnancy in some cases. 

Admission of  the Perpetrator 

This is self-explanatory: the perpetrator confesses to specific sexual acts with a chilcL 
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Credible Witnesses 

These are observations of child and adult witnesses, which serve to support or detract from the allegation. 
Exlreme caution should be exercised about the credibility of witnesses (e.g., statements of parties engaged 
in a custody dispute). 

Victim's Statement 

Due to the nature of sexual abuse, many cases will hinge upon the statement of the alleged victim. Sexual 
abuse occurs secretly many forms of sexual abuse (fondling, fellatio, etc.), and leaves no long-term physical 
findings; the perpetrators are frequently w e l l - ~  seemingly stable people. In the 1970's, it was 
suggested that investigators should believe all children when they alleged abuse. Currently, however, 
investigators must be able m articulate exactly why they find the child's statement credible or lacking 
credibility. Being able to explain why the statement is cn~h'ble is critical in court. 

The child's statement should be considered in terms of a set of factors suggested by various practitioners and 
researchers in the field. Most ate based on extensive experience with vic~ms of child sexual abuse. In 1983, 
Sgroi, Porter, and Blicklaid the foundation for this work. 23 and their concepts have been expanded and refined 
by others. In 1988, FaUer tested some of these ideas and found that statements of child sexual almse victims 
(in cases of abuse confirmed by the perpewators) generally fit into these validation criteria identified. 24 Not 
every criterion was met in every case and, in some cases of actual abuse, the child's statement did not fit the 
validation framework at all (particularly with young adolescent males). 25 

The following factors should be considered when assessing child victim statements: 

• History of abuse and related behaviors. 

Multiple incidents over time. The abusive incident, which w.sulted in the present referral is 
pmhably not the first time abuse has occm-red. Investigators should determine through the 
interview with ~ e  child if more than one incident had occurred. This situation is most common  
when the atleged perpetrator is a relative, friend, or caretaker of the victim. 

Details of sexual abuse, h is important to get explicit details of the sexually abusive incidents 
from the cl~d in his/her own words. The investigator may begin by establishing the child's present 
knowledge of a p p r o p r i ~ r o p r i a t e  touching and words used for genitals. The anatomically 
detailed dolls and art media can be useful in this process. Investigators must be careful not to lead 
the child and should seek the explicit information in the chil~ $ own words, which should be 
recorded verbatim. 

- Explicit details. Investigators should determine if the child is'able to provide details of sexual 
activity beyond hi.Vber developmental level. This is of greater significance with younger 
children than with adolescents. 

Age-appropriate language. Investigators should consider whether the child described the 
details in age-appropriate language and sentence structure. 26 Caution should be used here as 
many parents teach their children the concct anatomical name for their body parts. Few young 
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children, however, would refer to penetration as "rape" or "imereourse." Such words suggest 
that the child may be relying on someone eise's words. 

Experience perspective. Investigators should evaluate whether the child described the events 
f~om a participant child's point of view. For example, what did he/she feel, see, hear, taste, 
smell.'? 

Richness of detail. As children ge t older, they are often able to provide det~ik of the 
surrounding environment, what the perpetrator said, who else was nearby, etc. Younger 
children tend to focus more on the central issues of the abuse and what is happening. 

Idiosyncratic details. Young children, even in the midst of abuse, sometimes note extraneous 
activities and include them in their report to the invest/gator. Such detail serves to support the 
credibility of their statement. For example, "While he had his pee thing in me, a dog started 
barking at the door." 

Censi.~ncy. Investigators should consider if the child was interviewed more than once, were 
the responses generally consistent from one interview to the next? Many children descn'be 
additional details and e#en new incidents in successive interviews as they get more comfortable. 
Kee Mcl=arlane described this as "peeling the onion. "27 Were any elements ofthe child's story 
corroborated by others or by physical evidence? 

Progression ofsuxual activity. This takes several forms. 

Transitional behaviors. The investigator should explore what type of activities preceded the 
inil/adon of the overt sexual abuse. Many people who sexually molest children also engage in 
behaviors which, while not overtly sexual, serve to set up the abuse, just as an adult heterosexual 
male may use dinner and drinks with an adult female as a prelude to a sexual ovezun~. This 
behavior includes actions that bring about nonsexual intimacy;, if observed, this intimacy would 
appear within normal limits of adult-child contact, such as tickling, sharing a bed, bathing, or play 
activities. These behaviors become relevant if the child describes the first oven sexual contact in 
the context of the transitional behavio~ For example, "Daddy started helping Morn give me baths" 
then he just did it alone, and then one night while he was washing my back, his hand went ins/de 
of me." 

Progression of sexual activity h e m  less intrusive to more intrusive behavio~ Few peqx~ra- 
tom who have long-term access to their victims move immediately to intercomse. Many move 
more cautiously from one form of abuse to another, similar to transitional behaviors, from fondling 
exterior of clothes, to fondling under clothes, to penetration. The progessiun may occur over 
years, in some cases, or move rapidly in others. 

- -  Progression within a single incident. Investigators should determine if the child described the 
progressive activities leading to the abuse through such paaems as exterior clothing touching, 
followed by under dofl~ing touching, to penetration. While older children may fabricate in this 

• detail smaller children generally lack the frame of reference to do so. 

Child's sense of time. Investigators must gather information on when and how the abuse began and 
how many incidents have occurred. Investigators should keep in mind that young childw.n do not 
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have the same sense of time as adults. They may be unable m give dates and times. The investigator 
must relate the incidents to some event that is meaningful for the child. The following types of 
questions may help in this area: 

Who was your teacher at that time? 
Did this happen before or after Christmas? 
Can you remember anything else that happened around that time? 
Was this around the lime of your birthday? 
Was it cold outside? 
Was there snow on the ground? 

Sometimes children can describe what was on television at the lime of the abuse or some other 
memorable event. The child may state that some of the olher family members were on a trip 
out-of-State or grandmom was visiting, allowing the investigator to fix an approximate date. 

If  numerous incidents have occurmi, itmay be confusing to son out atl the times, dates, and places. 
In fact, this may take several interviews to delineate several specific incidents, h is essential that the 

• investigator establish some sense of when the abuse began, the frequency of abuse, and how it 
progressed through the spectrum for purposes of indictment requirements. 

• Secrecy. Investgamx~ should extaldL~ ff the abuse oc~red in a private pla~ and if the child 
understood that the abuse was a sec~t. 

Pressure/coercion/enticement. Pressure, coercion, or enticement occur in two areas. First, inves- 
tigators should establish how the perpetrator got the child to engage in the behavior. Did be/she entice 
or bn'be the child; did he/she rationalize the behavior, for example, "all daddies do this;" did he/she 
~ the child (anything from a loss of attention to death threats). The second type of pressm-e or 
coercion is that which is used to maintain the secret. This may range from the very subtle to the very 
threatening and ove~ Investigators should determine what the child thought would happen if he/sbe 
told and why he/she believed this. Many perpctra~rs are fairly direct in warning the child not to tell, 
but may be more subtle in communicating the consequences of teUing to the child. The pressure may 
range from, "You'll get in trouble," to "I won't love you anymore," to "Daddy will go to jail," to the 
extreme '~I~ kill you," or"I'll kill your mommy." 

Affect. Officers must evaluate how the child acted during the disclosure. For example, was he/she 
tearful afraid, embarrassed, anxious, or distressed? Did the affect differ when talking about less 
emotionally laden material and the abuse? Note that some children who have been exposed to v2~rY 
serious abuse may begin to disassociate from the abuse, and their affect will flatten accordingly. 

The investgator should review all these factors in assessing the credibility oflhe child's statement. In some 
cases, there will be little question as to the validity of the statements. In other cases, due to the c h ~ ' s  age, 
personal circmnstances of fear, and anxiety over disclosure, the statement will not be clear and definite. The 
investigator must weigh all the fa~"u3rs present and consider why some are weak or absenL For e×ample, 
Failer's study showed boys are less emotional in their disclosure and provide less detail than girls. 29 
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Observed, Videotaped, or Photographed Injuries or Conditions 

This is docmnentation of physical injuries through observation from a trained physician, photographs 
produced by a physician or law enforcement officer, or videotapes demonstrating the conditions under which 
the child is living (e.g., severe physical neglect). 

Physical Evidence 

(See the segment on the crime scene search.) This evidence is collected during the crime scene investigation. 
Indicators vary with different victims. 

Behavioral or Physical " Factors That Might Be Indicaffve o f  Childhood Trauma 

Some sexual behaviors of childnm are specific to sexual abuse. Other nonsexual behaviors in children may 
conet~rate the child's disclosures. Still other behaviors in children are indicative of trauma and need to be 
explored for possible sexual abuse. For specific information on behavioral and physical indicators of sexual 
abuse, see the manual entitled Preventing and Treating Child Sexual Abuse. 

Summary 

The validation process should weigh all the factors described above, including those that support and refute 
the allegation Based on the sum of the factors the invem'gator should make a determination regarding the 
validity ofthe complaint. Validation may be made based on only one factor if it is of sufficie~ strength. For 
example, the medical evidence or the child's statement alone may be compelling. However, ~ should 
not be validated on behavioral or physical indicators or circumstantial evidence alone. If the case is valid, 
the investigator must determine what further action is necessary, including child protection efforts and 
criminal prosecution. In some cases, it will be evident that the child was abused, but the evidence to link the 
act or conditions to any specific ~ r  may be lacking. 

Prior interviews conducted by others (either family or other investigators) may well influence the information 
the child shares in your interview. Knowing how and by whom these other interviews were administered is 
critical in evaluating material that was disclosed at the interview under validation. 

RISK ASSESSMENT 

Once the investigator has determined that the child has been abused, the next step is to assess the risk of 
further abuse. Usually, CPS staff take the lead n:~'ponsibility here. Many State child protection agencies 
have developed/hnplemonted risk assessuzent tools to guide casewodrer decision making. While risk 
assessment tools vary from State to State, the process.normally attempts to-identify the factors that either 
place the child at greater risk of abuse (risks) or the factors fl~t reduce the risk of future maltreatment 
(strengths). In assessing risk, the caseworker considers the mture of the maltreatment, location of injuries, 
and factors present within the parents that heighten risk, such as: 

• past abusive or neglectful behavior, 

• use or abuse of alcohol or drugs; 
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• mental instability;, 

• interpersonal skills; 

• knowledge of child development and expectations of  their children; 

• how they discipline their children; and 

• flexibility or rigidity of child rearing attitudes. 

Often, CPS caseworkers will also consider factors present within ~ c/u'/d that place him/her at risk such as: 

• the age of  the child (most child abuse related deaths occur among very young children); 

• physical, mental, emotional, or social development; and 

• specific behaviors that may elicit abusive behavior, such as crying, demanding, or fighting. 

In sexual abuse cases, risk factors may include: 

• the sex and/or age of  the child; 

• the child's isolation from peers; or • 

® the child's ~ationship with the nonoffending spouse. 

The investigator may also take into accountfand/y factors that contribute to I ~  ~ such as :  

• financial pressure; 

• marital conflict; 

• low levels of  family interaction and mutual support; 

• lack of extended family support; 

• Uttle supcrvisiom 

• role reversals, with the child ~ g  adult roles and meeting adult needs; and 

• the nature of  the bonding between family members. 

The last major category consists of  environmental factors, including: 

• the physical conditions of the family home; 

• the naVam of the community in which they live; and 

• the types of supports present forthe family. 
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S A F E T Y  P L A N N I N G  

Having concluded that malUe, atment was present and having assessed the risks to the child, the CPS 
caseworker will seek Ways to protect the child and reduce the risk of f u r o r  maltreatment. The first and 
foremost goal is to ensure the child's safety while maintaining him/her in his/her own home. This may be 
accomplished by using certain services to address the risk elements. It may mean bringing a homemaker into 
the home to teach the caretaker parenting skills or putting the child in day care to give the parent a respite 
from child care. The safety plan may involve a temporary change in living circumstances for the child 
(moving into a relative or friend's home) or moving the alleged offender pending the outcome of the 
investigation. In sexual abuse cases, the plan may call for the alleged offender to move out of the home. 

Law enforcement can play a key role in developing and enfo~ing such plans in cases where criminal 
pmse~tion is. initiated. Following arrest, restri~ons can be placed using a bond arrangement that requires 
the alleged offender to live elsewhere and have no unauthorized contact with the victim. Failure to comply 
with the agreement could lead to revocation of the bond and incarcer~on. "No contact" orders and civil 
protection orders may also be sought to help provide some authority to a safety plan. 

REMOVAL FROM THE HOME 

When all reasonable intervenlions that would protect the child in his/her own home have been examined but 
none are found suitable, removal from the homo and placement in State custody may be necessary to protect 
the child fi~m harm. Police officers may have to act in an emergency, but the likelihood of maintaining 
custody is enhanced if the decision to remove is made with juvenile or family court concurrence or at least 
in ~ o n  with CPS staff and their attorneys. Genendly, ~moval from homo and placement in foster 
care causes a total disruption of the child's life, including a loss of familiar surroundings, possessions, pets, 
friends, and family. ~ children fnxluently must change schools and move into totally unknown surround- 
ings. "I'nis experience is very traumatic in its own fight and should be avoided when possible. Por this nmson, 
CPS staff will explore posra'ble relative placements or other avenues to minimize the negative impact of 
removal on childnm. 
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SPECIAL CONSIDERATIONS 
FOR INTERVIEWING CHILDREN 

The initial investigative interview with a child is a delicate situation requiring skill and tact. The setting for 
the interview should be chosen as carefully as possible. The interview should be held in a neutral setting 
where the child feels comfortable and not threatened. When a child is fairly young, his/her general schedule 
(e.g., naps) should be considered when scheduling interviews. If an interview in the home or location where 
the abuse may have occmred is unavoidable, the team is advised to select a place where the abuse is unlikely 
to have taken place. The interviewing team should consist of as few individuals as possible..Which 
member questions the child is not as important as the skill of the interviewer and the preference that the child 
may indicate. 

The interview will be enhanced if a cooperative adult accompanies the child and acts as liaison between the 
child and the interviewer. The adult can introduce the interviewer to the child as someone who is specially 
trained to help children. In addition, the adult can encourage the child to tell the interviewer everything that 
happened, thereby giving the child permission to talk fn~ely. 

It is important to conduct the interview in a quiet seUing with minimal ~ o n s .  It is also.important to 
keep in mind that a child rawly feels free to disclose semitive information when a parent or relative is present. 
However, if the child is extremely distressed or unwilling to be questioned alone, a nonoffending parent or 
other supportive adult may sit quietly in during the interview. Although multiple interviews may be 
necessa W, the original interviewer should either conduct them or be present to introduce the child to the new 
interviewer. This ~ r v e s  the rapport between the interviewer and the child and protects the c h ~  from 
unnecessary anxiety. However, it is exmmlely important to minlmi,~ the number of interviews and 
professionals the child e x p e r i ~  The greater the number of  interviews, the more traxmm the child suffers. 
Whenever possible, the same individual, either the interviewer or a volunteer, should accompany the child 
to all appointments and precedings relative to the case. The child is thus provided with a familiar and 
supportive person throughout the legal process. 

In addition, the investigator must be extremdy careful how he/she reacts to the child's statements. Inexpe- 
riencxxl investigators hearing the graphic details of child sexual abuse for the first time from a small child 
may inadvertently display shock or discomfort. Most childnm are very perceptive and "pick up" on even 
subtle reactions by the adults around them. I f  the child believes the interviewer really does not want to hear 
the information, he/she may sxop talking about the very issues that necessitated the interview in the first place. 
New investigators must become comfortable with the slang language of  s epa l  assault and be able to talk 
about the details of abuse without emotion. Even body language and facial responses must be carefully 
conlrolle~ The investigator must use his/her words and demeanor to encourage, not discourage, open 
communication. 

T H E  I N T E R V I E W  P R O C E S S  

If a police officer is the interviewer or is going to sit in during the interview, he/she should ask him/herself 
two questions: "Should I be in uniform? . . . .  Will the uniform distract or be threatening to the child?" 
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To answer these questions, the uniformed officer should consider the following five points: 

• The child's beliefs about what would happen to the chUd if he/she disclosed. The officer should keep 
in mind that the child may have been told by the perpelrator that: 

- -  if the child told, the child would be punished, and the child may assume that the officer is the 
instrument of that punishmen~ 

- -  lhe child will get in Irouble, and the police will a m ~  Ole child and ~ e  ~ ~ a ~  or 

- -  ifthe child disclosed, the perpew~rwould be amsted; the chndmay assume that the ~ o m ~ r  
is then: for that function. " 

• The chHd's beliefs aboUt l~lice and past ~ with police. For example, havelhepa:entstold 
the child that the law enforcement officer's function is punitive; not one of a helpful, friendly 
individual who is them in the chnd's best interest? 
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• "l'ne child may view the police uniform as a symbol of protection and feel much safer having that 
Pmtectionlmment, believing Ihat the uniform means lhax the perpetratorcannot be with the ~ a ~  
Toe o~icer might find it to his/her advantage to either change into dvrdan clothes or put a jacket on 
over the uniform to play down obvious signs of authority. In all child interviews, the officer should 
remove and secure his/her weapon so u~at iris out of sight prior to the interview. 

• The child may believe that the unifonn ~ e n t s  authority. This can be positive if achild looks to 
someone of authority to grant ~ to talk ~e ly .  However, in some instances, such as when 
dealing with ado le sc~  vi~mu, the uniform may be a negative influence. The omcer might find it 
to his/her advantage to either mnove the uniform orto put on a jacket over lhe uniform to downplay 
obvious signs of  authority. 

• A_sma~.  child is . f ~ p ~ l .  y ~ t~ the uniform and the various objects that are worn by the 
omcer. An exploratmn of an ~ suniform, bythe officer and the c / a ~  may help eslablishrappon 
and may enable the child to feel more comfortable. 

Another issue to consider is that all interviews with child~n should be documented fully by the interviewer. 
If more than one interviewer is present, the professional not interviewing the child should take notes of the 
child's statements. These notes should be as exact as pos.q~ule using the specific words of Ihe child rather 
than an interpretation bythe adult of what the cht'Id has said. 

The interviewer should not stand above the child but should get down on the child's level, evm if this means 
sitting on the floor. The interviewer shoukl m e ~ y  get close enough to the child to hear what ~ ~ d  ~ 
t o n y .  The interviewer must remember that each pe~on maintaim a body space and to violate this space 
could be a reminder of the invasion of the offender. 

Investigators must introduce themselves to the child. They may use their first name, ffthey feel comfortable 
.~mg ~ .  The...gh. sc.J~l, programs, many children have been exposed to an "Officer Friendly" type 

racuon arm wm respom well when the officer introduces him/herself as Officer Bill or Officer Ma~. 
The investigator should also let the child know the agency that he/she t~presents. Initial questions should be 
unrelated to the incident itself, such as the child's age, where he/she goes to school, does he/she have any 
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brothers or sisters, what are his/her favorite games, etc. This should help the child become accustomed to 
talking with the interviewer in a nonthreatening manner. The interviewer should remember to look at the 
child throughout the interview. 

The language the interviewer uses should be appropriate for the child's age and development. Questions 
should be phrased in familiar terms. As rapport is established, the interviewer evaluates that child's 
competency: Is the child able to distinguish between fantasy and reality?. How does the child respond when 
asked to recall and relate information? For young children, what is limir developmental level, do they 
undexstand the meaning of the words used? 

It is generally advisable for the interviewer not to initiate physical contact with children during questioning. 
H the child touches the interviewer in a seductive or inappropriate manner (as some sexuany abused children 
may), the interviewer may respond by saying, "I feel uncomfortable when you touch me that way. Let's not 
do that. We can just sit here next to each other. Okay7." 

As a prelude to specific questions about the abuse incident, an investigator may talk with the child about the 
duties of his/her job. For example, "My job is to talk to children about things that happen in their lives. I 
talk to kids about things that make them happy, sad, mad, or angry. Sometimes these children have problems 
~ y  need help wit~". 

The interviewer should never suggest that the nat,re of the problem is already known. Rather they should 
encourage the child to talk. "Someone who is concerned about you called me today and said that you might 
have a problem at home and need some help." 

If the child shows discomfort, this should be acknowledged and explored. To elicit a response, the interviewer 
might say, "You seem worried (scared, embarrassed, nervous) right now. What are you worried about?. ,Me 
you worried that someone might find out you talked with me? Who are you worried about7. What do you 
think win happen?'" 

The interview should flow from the general (getting to know the child) to the specific (the actual abuse). 

During this phase of establishing an alliance or getting the child to mist the investigator, the officer needs to 
identify and build on the request--how the child hopes or wishes the law enforcement officer can help. 
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Law enforcement officers can accomplish this by: 

• Identifying what the child wants (this child may want you to promise not to tell anyone). 

• Identifying what the officer can do to meet wkat the child warns CI can first listen to you tellme w ~  
happened to you.") 

• Letting the child know that the interviewer is honest (won't lie to him/her) and is m~-tworthy. 

• Enabling the child to perceive the interviewer as empathefic. 

E n c o u r a g i n g  Chi ldren  To  Use The i r  O w n  L a n g u a g e  

Strategies to encourage children to use their own language include the following: 
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• Use verbal prefaces (e.g., "It is important for you to tell me so I can help you."). 

• Avoid direct and leading questions. An example of a leading question is "Your father took your 
clothes off, didn't he?" 

Encourage clarification. As the interview progresses, the child will often make a vague reference to 
"trouble at home" or "'the thing that happened after schooL" The interviewer might encourage 
clarification by paraphrasing the child's statement or by forming questions from key words that the 
child has used such as, "What kind of trouble at home do you mean?" or "Can you tell me about the 
thing that happened after school?" 

Do not use bribes or enticements. A child who has pmhably been told to be silent by a perpetrator 
will only be further c o ~  when offered ice cream or toys as a reward for revealing information. 
Such methods will also jeopardize the case in court. 

• Deal with the child's fear and try to decrease the child's anxiety. One way to do this is to let the child 
tell his/her account at his/her own pace. 

Acknowledge a child's embarrassment and/or reluctance to discuss troubles and issues. For example, 
if the child suggests that the problem involves a specific person (stopfather, baby-sitter, friend, etc.), 
the interviewer might ask, "What kind of problem are you having with your stepfather or with Uncle 
John?" If the child indicates embarrassment and reluctance, the interviewer should acknowledge it, 
~ r e  the child, and then restate lhe question. In addition, in-sexual abuse cases, if fire child answers, j i 
Uncle John touches me down there (indicating the genital area) when we are alone," the ir~erviewer I ~  

should respond matter-of-factly, "What do you call that down there?" If the child is too emban-assed 
to answer or has difficulty in answering or giving specific details, the interviewer might then consider 
the introduction of anatomically detailed dolls. 

In physical abuse cases, if the child does not intn3duce the injury, the investigator should ask specific 
queslions to elicit the information. For example, "How did you get that cut on your head?" If the 
c.hild's explanation is implausible, the investigator might try, "Is that what you're supposed to tell 
me?" The investigator should wait for a response and say, "What really happened?" 

Encourage a dialogue by discussing privacy with the child. As an investigator talks with the child 
about nonsexual and sexual parts of the body, he/she may also encourage a dialogue by talking with 
the child about privacy. Investigators can ask the clu'ld what privacy means. When the concept is 
understood, investigators may ask the child, "Do people give you privacy at home? Can you be by 
yourself when you want to be?" If their reply is, "Well sometimes Uncle John comes into my room 
when I want to sleep," the interviewer can then ask for specifics. 

Establishing Details of the Assault 

In establishing the det~i1~ of an assault, the investigator should move from general details to the specific 
details of the assault. The investigator needs to help decrease anxiety and fear by using focusing techniques. 

• Chiid'sactivity. The investigator should help the child reconstruct his/herday. For example, "What 
were you doing that day7." (The weather, play inside or outside, school, television show, etc.) 
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• Assailant's activity. The investigator should try to learn what the assailant was doing. 

• Family's  activity. The officer should determine where other family members were during the assault 
(e.g., mother was out of house). 

Pictures may be used to tell what happened during an event. Officers can encourage the child to draw his/her 
family, their home, or try to draw what happened. At this time, investigators must concern themselves not 
only with the facts of what happened but also the child's feelings about the incident. These pictun~ may be 
used as evidence in court so, after the child has finished drawing the picture, investigators should be sure to 
initial it and maintain it in a chain of custody. On the back of  the drawing, investigators should write what 
the child stated he/she was drawing. For example, "In resixmse to the question, how were you lying on the 
bed? Connie drew a picture of the bed with her and a figure she identified as Uncle Harvey on it. The figure 
drawn in red is Harvey." As the child uses the dolls or draws pictures, investigators must have the child 
describe, during the demonstration, what is going on. This may assist the investigator in making this 
information admissible in court, since it is information that was given as part of the demonstration and is not 
necessarily heaxsay information. 

In some jurisdictions, puppet play is used, where the child talks to the puppets and moves from talking about 
the puppets or with the puppets to talking about him/herscif to the interviewer. 

If, during the interview, the child indicates that other individuals were present atthe time oftbe incident, this 
gives abe investigator information about potential witnesses or victims. If several incidents of  abuse have 
taken place, the child needs to be questioned concerning the first incident that occurred. Talking about earlier 
incidents is often less ~ g  than discussing more recent ones. This procedure also helps establish the 
progression of sexual activity in sexual abuse cases. 

The interviewer should not ask leading questions but should pose open-ended questions that Invite the child 
to elaborate. Questions such as, "Did your morn hit you there?" or"Did he pull your pants down?" w~l tempt 
the child to agree and should be avoided. In contrast, "What happened next?" or"Then what did he do?" are 
questions that encourage disclosure without being suggestive. 

In some special situations, interviewers may wish to repeat exactly what the child said to facilitate their 
understanding of the chilcL This should be considered in the case where the child has a speech impediment 
or when a young child cannot be easily understood. This is especially important if an audiotape or videotape 
is being made. 

As the abuse is revealed, the interviewer should underreact. A simple nod or"uh huh" is usually an effective 
acknowledgment. This matter-of-fact attitude helps ensure the child's confidence and encourages additional 
disclosure. 

o 

The duration of the perpetrator's access to the child should be explored since multiple incidents may have 
occurred. Access may be corroborated by adult friends or relatives of the child. 

To determine if the child was told to keep a physical or sexual abuse incident a secret, the interviewer might 
ask, "What did your morn (or teacher) say about it (the incident) when you told her?." Often the victim will 
reply, "I never told my mother about it. It was a secret." This disclosure opens further dialogue and helps 
confirm the abuse. 
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When questioning is completed, the child should be thanked for helping. The child should be reassured hut 
he/she is not to blame for the abuse and the adult is responsible. The interview should close with an open 
question about whether there is anyU'~g else the child wants to say. The child should be given a name or 
number to call ifhe/slw has problems during the investigation or thinks of something else (if age appropriaXe). 
If the child expresses concern about what willhappen (to self or perpetrator), answer the questions honestly. 
Explain that inthis situation rules must be followed. However, detailed explanations about the prosecution 
of the offender can be confusing or alarming. 

h should be ~nembered that not all almsed children will be able to disclose on the first interview (or in some 
cases, ever), nor will all cbildrm disclose the totaUty oftheir almse onthe initial interview, hmay be necessary 
for the interviewer to axrm~e for therapy for the child before the child feels comfortable or safe enough to 
disclose. Investigators should always keep in mind that the child may initially deny any abuse and even deny 
it repeatedly over a period of time. They may then begin to ~leasc bits and pieces of the abuse to test the 
reaction of the interviewer. This is especially true in cases of sexual abuse. Patience and skill are necessary 
in handling children of various ages, and experience will be one of the key factors in developing the 
investigator's competency in handling these situations? ° 

I N T E R V I E W I N G  T O O L S  

Investigators have found a variety of tools useful in communicating with small children (and sometimes older 
ones as well). Small children sometimes find it easier to communicate sensitive information about the abuse 
through some form of media. While these techniques help the child explain what is happening, there are 
pilfalls, including the poumfiany leading nature of the imerview 31 

Puppets 

Many children are comfortable with puppets and wiIl talk to a puppet when they would otherwise remain 
silent to the direct questions of an adulL 

Drawings 

Many preschool and school-age children like to draw. Investigators can request the child to draw a picture 
of bis/hor family, the pexpeWator, or, more directly, the abuse (after disclosure). Then~ are no standards by 
which such drawings may be intezpreted as showing abuse. The principal advantage of drawings is that the 
investigator can ask the child to explain what was drawn. This is an excellent way m get needed dcmiis. 

B o d y g r a m s  or  Anatomical ly  Detailed Drawings  

Available commercially, these outline drawings of the human form allow the child to show where on the 
body he/she was mucbed and by w i ~  pan of the perpelramr. The drawings are available in male and female, 
child and adult forms. 

Doll Houses/Small Toy People 

Some researchers have found that preschool children prefer small dolls, because they are less intimidating 
and more easily manipulated. Again. this tool allows children to verbalize what happened while they show 
the investigator. 
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Preven t ion  Mater ia l s  

Some investigators use materials such as coloring books designed for abuse prevention. This is risky from 
an investigative standpoint. Beca~tse the material was conceived as a prevention aid, it is often highly leading. 
For the most part, it is suggested that officers avoid the use of such tools during the investigative stage. 

Dolls 

Dolls that are not detailed anatomically can be used by the c h ~  to act out the story. The investigator should 
allow the child to select and name the dolls. Avoid using terms like, "Let's pretend this is Uncle ]fake." 

Ana tomica l ly  Detai led Dolls 

These are among the most commonly used tools. Not all ~ i c a l l y  "correct" dolls are "correct" enough 
to be accepted by the court. The investigator should receive training on how to use these dolls and review 
the manufacturer's instructions prior to use. The following guidelines should be observed. 

The child must be interviewed verbally and give some indication that sexual abuse has occurred before the 
officer proceeds with introduction of the anatomically detailed dolls. Investigators should follow the 
principles described below during this interview:. 

Dolls should only be used if the child has difficulty or is embarrassed about describing the sexual 
abuse that has occurred. Not all childg~ need the aid of the dolls, lm, esrigators should not insi.n 
on using them ~f it is not necessary. 

Introduce the dolls fully clothed. Investigators should tell the child that the dolls help when talking 
with children. They should also let the child know that the dolls belong to the agency, but the child 
may touch them during the interview. Further, investigators must explain that the dolls are differem 
from most other dolls because they have all of  their body parts, including the sexual parts, which is 
why they are helpful in describing what happened. 

Let the child explorethe dolls. Investigators must remember that it is not necessarily indicative of 
abuse for children to engage in exploratory behavior with the dolls. Some children stick their fingers 
in various holes, pull on the penis, see if the penis fits into the vagina, anus, or mouth. Officers should 
not consider this evidence of sexual abuse. Investigators should listen to what the child says during 
this time. Some children may start to share detail¢ about previous sexual activity. 

Pick a doll to name the body parts with the child. Investigators should point and say "What do 
you call this?" Investigators should begin with nonsexual body p~rts, then move back and forth 
between sexual and nonsexual. They should repeat what the child says and use the child's terms. If 
the child uses slang terms for some body pard, the investigator should ask who suggested that name. 
Officers should cover each doll that will be used during the interview in the same way. 

Ask the child to choose a doll to represent him/herself. Investigators should not use the word 
"pretend," or"let 's play like this is you." Investigators should have the child choose a doll to represem 
the person the child has named as the perpetrator. 

221 

? 7  - "  

47 



222 

Ask the child to show what happened. Investigators should have the child explain verbally what is 
being demonstrated. They should also repeat back to the child what he/she is saying~ Officers must 
ask about the first time something happened with the named offender and try to move forward in 
chronological order, using open-ended questions, for example, "What happened next?. And then what 
happened? Did he/she do anything else to you? Ask you to do anything else?" 

Avoid leading questions. For example, "Where did Steve hurt you?" Questions beginning with who, 
how, when, what, or where are seldom leading. Officers should avoid questions that suggest the 
answer within the question and questions that can be answered yes or no. For example, "Daddy hurt 
you, didn't he?" Investigators should not use "why" questions with the child. They tend to imply 
that the child is at fault. Officers must keep sentences short and simple and use names (Daddy, Miss 
Sue) rather than pronouns. With young children, officers should avoid either/or questions. 

* Do not react visually to the child's statement. 

• Do not bribe the child to talk (for example, cookies, other special treats, or inappropriate verbal 
reinforcers): 

Adapt the interview to the child's p ace, not to the interviewer's urgency to learn what happened. 
Children who feel pressured often reveal less. It may be helpful for officers to allow the child to talk 
about other things or play during the interview, returning to lhe subject of sexual abuse periodically. 

Close the interview by praising the child for helping and being able to talk about something very 
personal and hard to discuss. If the child discloses, investigators should let the child know ig/she 
is not to blame; the adult i~ They should also explain the next step in the process, and let the child, 
know that what will happen next is due to the adult's actions, not because the child disclosed. When! 
possible and appropriate, investigators should end the interview with an activity pleasant for the child. 

• Because children who have been abused over time seldom disclose everything that has happened 
in the first interview, multiple interviews (two or three) may be important for every child 
suspected of being a victim. They should be conducted by the same interviewer, at the same place, 
and on subsequent days ffpossible. 32 

* I f  a child is not disclosing or cooperating with the interview, terminate the interview in a 
reasonable period of time. If it is felt r~.essary, investigators should schedule another interview at 
a later date. A protracted interview with a nonresponsive child can be counterproductive and later 
used by defense attorneys against the investigator if the child subsequently discloses. 
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SPECIAL TYPES OF INVESTIGATIONS 

C R O S S - C U L T U R A L  I N V E S T I G A T I O N S  

Law enforcement officers will be called upon to investigate allegations of child maltreatment involving 
members of different ethnic or racial groups from their own. In some parts of  the courm'y, the cultural 
diversity of the community requires uemendous flexibility in the investigative style. Not only must officers 
be able to communicate with others who do not speak English, but they must also know the style of interview 
that will yield the most accurate re.~ults. Investigators will also need to consider cultural factors in the 
validadon process. 

Investigators need to be sure that their personal beliefs about child care do not become the standard to which 
they legally seek to hold others. As Elmer and Schultz illusumed, "an unproven popular belief is that young 
children should not be cared for by their older siblings. In some other cultures such caretaking arrangements 
are standard. "33 They further note tl~t, "determining whether caretaking by siblings is evidence of neglect 
should be a matter of context; whether such caretaking is valued by the group or imposed on an unwilling 
child. " u  Numerous other examples exist that place the predominant ctfltuxe's view of child rearing at odds 
with other cultures. 

In addition, some cultural practices have the potential to be misinterpreted as child abuse. For example, 
viemamese may cause synthetical linear bruises from the cultural practice of coin-rubbing. The practice is 
for the treatment of fever, chills, or headache and involves massaging the back and chest with a coin. 35 The 

may appear to be abuse related. Other practices of foreign culVaes must be explored when the officer 
is called upon to investigate people whose culture is different and/or unknown. 

However, the officer must also be cautious about the influence of racism. A national consensus building o n  

law enforcement and CPS suggested, "just as racism plays a role in many parts of society, it is expressed in 
the child pmteclion process at both individual and institutional level "36 Officers must be ammed to their 
o w n  beliefs about members of  other racial groups and ensure that their beliefs do not influence their case 
judgment. 

S E X U A L  ABUSE A L L E G A T I O N S  IN D I V O R C E  P R O C E E D I N G S  O R  R E L A T E D  T O  
C H I L D  C U S T O D Y  D I S P U T E S  

Reports of child sexual abuse arising during divorce or custody disputes seem to be increasing. These cases 
present some unique and perplexing issues to the investigator. Truly false reports of abuse are rate (as 
opposed to legitimate misunderstandings). Children rarely make up stories about abuse, and adults rarely 
report sexual assaults they know not to be true. 37 Motivations on the part of the parents in a custody dispute, 
however, may be different. One parent may act with vindictiveness or malice toward the other parent. 
Currently, allegations of abuse are one of the most powerful weapons available to an estranged parent in 
courts. AUeging child sexual abuse changes the balance of power and can immediately alter visitation 
arrangements and custody. For these reasons, many divorce judges and attorneys have become highly 
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skeptical of any allegations of abuse that arise during the dispute. They presume that if the charge 
legitimate the charging parent should have made the allegations before divorce proceedings were initiated. 

There are numerous reasons why the abuse may not have surfaced before the divots ,  including changes in 
the offending parent's emotional support system, sexual outlets, housing and sleeping arrangements, or level 
of supervision over u'te child. 38 

Investigators should consider the following special issues when investigating these cases: 

® Interview the child in a neutral setting away from both parents' home and without the charging 
parent present. 

O The child's statement about abuse must be carefully scrutinized. Investigators should look for 
Igtttems in the child's statement or statements of siblings. Use of the same words over and over or 
using adult terminology should be examined by officers. The "coached" child wsll usually have few 
words to describe something about which be/sbe has no teal knowledge. Investigators must look at 
the de, tat'h of what the child is saying. In particular, preschool children are developmentally unable 
to falsify factual material in the proper context of the abuse. 

The investigator may have to assess the authenticity of the child's statement. For example, "Does the 
statement of abuse fit with other information provided (e.g., behavioral indica~rs)?" "Are the 
statements made dispassionately or with emotion or fear?." If not, "does there appear to be a reason 
for lack of emotion?" "How does the way the child describes the abuse relate to less emotionally 
laden material?" 

. Note if the statements are made spontaneously or after normal introduction questions and 
preparation. 

It is also important to realize that some unfounded reports in custody cases come from a m i s u n d ~ g  
of some action on the part of the alleged perpetrator. For example, a preschool child may tell mother that, 
"Daddy hurt me on my pee-pee." The mother responds based on her negative feelings about the spouse and 
assumes child sexual abuse. The attention she focuses on the child reinforces the statement and encourages 
the child to say and do whatever generates the attention. In fact, the "hurt" the child described may have 
been f~om normal parent interactions, 39 playing, bathing, or changing clothes or diapers. Consequently, it 
is important for investigators to be sure that the child is describing actual abuse, not normal parent-child 
interaction that has been misinterpreled. 

A L L E G A T I O N S  O F  SEXUAL ABUSE IN F O S T E R  C A R E  

With divorce cases, false allegations may arise out of the vindictive~.ss.or misunderstandings of an adult 
and usually involve small children. Allegations in foster care more commonly involve somewhat older 
children, many of whom have a history o f v i c ~ o n -  While children rarely lie about abuse, formervictims 
of abuse are somewhat more likely to fabricate such charges or to misintexpret the actions of their caregivers 
as sexual abuse. 40 Assessing cases of abuse of children in foster care is more difficult, because the children 
may have been abused elsewhere and may be able to accurately describe sexual assaulL They may have 
explicit knowledge of abusive behavior and know that last time it was accompanied by secrecy and/or 
coercion. Assessing their statement may be further complicated by emotional disturbance and/or a history 
of fabrication. 

5O 



Special issues to consider in these cases include: 

• Compare the det~il~ of the alleged abuse with prior victimization. Are the same words used and are 
the same acts or sequence of behavior described? 

@ 

If the child has a history of fabrication, how does the detail of the current anegations compare with 
the detail and consistency of past fabrications.'? 

What do other current or former foster children in the home or agency have to say about the child, 
the alleged perpelrator, and their relationship? Do they have circmnstantial information to corroborate 
or refute the child's statement? 

The fact that some foster children who were previously abused have a history of  lying and emotional 
disturbance does not mean that such a child's statements regarding this abuse axe not accurate. 

M A C R O - C A S E  

Abuse and exploitation of cldldnm in out-of-home care settings have o c c u n ~  in many communities 
nationwide. The long-held stereotype of the single "stratger" offender who abuses a lone victim is one that 
has increasingly ProVed to be unrealistic. Many of the out-of-home care cases now being properly 
investigated show that where there is a single offender, there probably will be multiple victims f.vossibly 
involving hundreds of children), and that a number of these offenders communicate and/or associate with 
others who have a similar interest in children. 

Some investigat/ons may wellinvolve multiple offenders, multiple children, and multiple jurisdictious. These 
cases are the most complex and time cons tm~g in which an investigator is likely to be involved. Correctiy 
handling this type of situation from its inception is of utmost importance. These multiple victim and multiple 
jurisdiction cases have been called "macro-cases" because of the potential size of the case. While the 
macro-case protocol is descr/bed here, other excellent protocols exist, such as Los Angeles County's 
Interageney Council on Child Abuse and Neglect's multivictim, mul t i susp~ protocoL 

Media reports on alleged sexual acts committed against children in numerous out-of-home settings have 
elevated public and professional concern about the investigative procedures followed, as well as the safety 
of children. This media attention does not stop with the initial reporting of the complaint but continues as 
the investigation progresses into the trial The focus of such attention may prompt investigators to move 
more rapidly and prematurely than the case and caution would warrant otherwise. It is critical in the face of 
such media pressure that investigators proceed methodically and in an organized manner. In the final analysis. 
when confronted with such a case, an investigator must pause, plan, prepare, and then proceed carefully. 

The investigative team should determine who will be the spokesperson for the investigation. This person 
must be comfortable talking on camera or to newspaper repoCtem. The team a~l its agency supervisors must 
agree on a media strategy. Obviously the spokesperson cannot disclose the details of the ongoing investiga- 
lion. The spokesperson can, however, give the media useful information without compromising the 
investigation, the rights of the alleged offender, or the children. 

The team spokesperson can discuss how investigations like these are handled and assure the reporter that the 
team is seeking facts and that they has taken steps to control the contamination of the children's statements, 
The spokesperson can also provide background information on the number of repons of child abuse received 
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each year and the rari W of attegations of multiple victim/multiple perpewamr cases. The spokesperson s h o u l ~  
present an image of professionals doing a difiicult job in an objective manner. Having done so, it is incumbent 
that the team live up to this role. If the spokesperson responds to media inquiries with "no comment," the 
team opens itself up to manipulation by defense attorneys who, in many cases, have sought to portray the 
investigators as misguided zealots on a witch hunL 

Another overriding concern is to avoid pitfalls that defense attorneys will later use to try to destroy the case. 
Such cases defy the public imagination (and sometimes even that of the professionals investigating the case). 
This incredibility factor is easily exploited by defense attorneys. Attorneys win try to convince the public 
and jurors that "misguided zealots" (i.e., the investigators) have for some reason fabricated, induced, or 
brainwasl-~ this preposterous tale into these innocent children's minds. The primary defense strategy that 
has emerged in many cases is to identify the principal investigators as the problem, rather than the offender(s). 
By diverting allention away from the defendant, the defense attorney clouds the issue of exactly who is on 
trial and what the issues reatly are. The defense seeks to convince the jury that it is more likely that one or 
possibly two well-intentioned but inept investigators planted the story in the children's minds, rather than 
face the reality of large-scale methodical abuse of children. 

To limit such slrategies, investigators me cautioned against relying exclusively on one or two principal 
investigators and are encouraged to establish two or more separate investigative teams and even involve 
multiple medical examiners when possible. The fewer the investigators, the greater the chance of challenge. 

Investigative Teams and Design 

As soon as the possibility of a macro-case becomes known, the original investigator should request that 
additional personnel be assigned. ~ investigative teams should divide into separate units and aCrall askew 
separate units with absolutely no direct exchange of information among the different teams. The ore 
investigation and the work of these units should be coordinated by a central team leader. 

Each unit should be assigned a cluster of potential victims to interview. It is wise to divide the high-risk 
population into different clusters and consequently different units. 41 The actual interviewing styles followed 
are consistent with otherchild victim interviews. Investigators should attempt to ascertain special activities, 
if any, that have involved the children, such as movies, television shows, games, clowns, magicians, or other 
similar events. Documenting such events may be important in separating fact from fantasy and in corrobo- 
rating children's statements. This information may also become critical in avoiding erroneous conclusions 
that mix actual abuse with a special event in such a way as to mislead inverdgators to conclude that ritualistic 
abuse has occurred. 42 

In some macto~ases where extraordinary levels of coercion have been employed by the perpetrator(s) to 
enforce the children's silence, the victims will be slow to reveal what has happened; multiple interviews may 
be necessary. These children may initially deny all knowledge of abltse but then, as they feel more 
comfortable with the interviewer, the children may say, "it happened to someone else," or "it may have 
happened to a friend," and finally reveal that it actually happened to them--the process likened to peeling 
an onion one layer at a time. 43 Unfommately, the defense will later use these inconsistencies to their 
advantage. A differem qualified physician (if available) should be identified to examine the children of e'ach 
duster, if medical exams are to be given. 
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When the units complete their interviews (including those of the children's parents) and prepare their reports, 
the coordinator will then assign the new children to be interviewed. These may be children who were 
identified by the original cluster as other victims or w i ~ ,  or other children whom the team coordinator 
has identified as "high-risk." These units will not be informed of the results of the other units' interviews to 
avoid the charge that the investigators were working in concert to pressure the children into telling the Same 

3amri ~ .  While ~ team should validate its own interviews using established validation procedures that can 
culated later m the courtroom setting, it will be the team coordinator who puts the whole puzzle together 

and validates that it is a macro-case rather than an isolated case or cases within a single population. A diagram 
of how the structure might appear is given in Figure 1. 

This investigation format should be followed as long as the possibility of a macro-case continues. While i t  
may not seem feasible to commit that many investigators to a single case, the investigation will be completed 
far more rapidly, and the likelihood of a positive outcome will be eaxhanced. In reality, the actual hours of  
personnel devoted to the case would not increa~. This should also help ensure that interviews, medical 
examinations, and the collection of physical evidence will be conducted in a timely fashion. 

The team coordinator should take the investigative information submitted to him/her and, with the aid of a 
chafing specialist (where available), prepare association and/or flow chardng of all the activities and 
relationships which interviewees provide. A summary of each interview should be kept to list the name of 
the interviewee, the primary offender, other victims that the interviewee names, other offenders that the child 
names, potential wimesses, items of physical evidence mentioned, and locations where the abuse occurred. 
The prosecutor's office should be kept abreast of this information to better determine when enough 
information exists to obtain search warrants, at what locations, and what pieces of  evidence are believed to 
be present. If multiple locations have been exposed as abuse sites, the possibility of s'tmultaneous raids should 
be explored. 227 

Since the potential for removal or destruction of  evidence exists, tiffs part of the investigation should move 
as rapidly as legally possible. Once the investigation is known publicly, past experience has shown that the 
likelihood of finding evidence the children have stated exists or finding it in the same condiaon that the 
childrva3 have described is rare. 

As mentioned earlier, different physicians who are trained in the examination of sexually abused children 
should be employed. Many of these cases will require the use of specialized equipment and sophisticated 
techniques beyond the capabilities of tmnained local physicians. Again, if only one doctor performs the 
exams, particularly if medical evidence is discovered, it is easy for the defense to challenge one physician's 
credentials, methodology of exams, and exam findings. Regrettably, many communities have few options 
in this area. By recruiting a different physician for each team, investigators minimize the chance that the 
defense will discredit the physician and relieve a single physician of the responsibility of having to document 
and testify in a multitude of cases. 

By breaking down the number of interviews into manageable blocks, investigators are less likely to feel 
overwhelmed and confused about what has been disclosed and where the next step should lead. As always, 
the chain of evidence must be observed carefully. 
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Parents 

An important consideration is the reaction of the parents oftbe child victims and that of parents of possible 
victims. Tbe mismanagement of the patunls may be the single most common mistake in these types of case,~; 
and the most damaging to a s u ~  inve~igation in the long rim. 

Investigators w~l see many different reactions by p ~ n t s ,  f ~ m  o v ~ e ,  overprotective, nonbelieving 
to supportive. In mine situations, these react/ons n:lm:sent stages Ihrongh which parents must pass to deal 
with the Umnna of knowing thattheir child has b e e n ~  With otber panmts, investigators w/II see 
I/tee or no movement toward healthy resolut/on. An effective investigation ~ address the issue, with a 
focus on moving panwts to the mon: suppordve mode. Init/ally, it vnll fall to tbe team coordinators to anange 
.for the woper e~vimnment for thls process to begin. 

A suggested protocol would beto call a meeting of all ~ whose ~ n  an~ inthe possible victim 
population as soon as the initial validation of a case has beenmade. "llds can be done by pev~3nal or telephone 
mntact or by se~ling lette~ to parents requesting a meeting. Tho ~ of this meeting is to ten the pan, is  
that an investigation is underway and that they a~  ~ to cooperate. Ctmeem for the children and their 
well-being is stressed. Iris appmI~/ate to have one or morn mental health practitioners at the meeting to 
assist in leading this discussion. Investigators can discuss the broad ~ of child ahose and perhaps give 
the pageats guidance on how to t~chu~ risk of abuse in tbe fu lu~  Tbe mental bealth professional can discuss 
h o w ~  can best w.act to any disclosm~s or explain where to secu~ needed cour~ling. The investigators 
should expect a variety of emotions at this meeting, nd]ecting the various ways ~ n~act to such 
allegations. 

In some cases, families may distrust one another, fearing that information shared will get back to the alleged 
off~gler(s). The investigator leading the discussion should be ~ on what will and can be discussed and 
whax cammt. Smaller pan:nt groups can tben be established to help parems deal with tbe ~ ~ 
they may have and to keep them informed of the progress of the investigation. 
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In summary, investigators must l~nember the following key points to s u ~ y  investigate a ~ :  

• Plan carefully, but t~act quickly, particularly in regard to possible physical evidence. 

Resist the temptation to respond to media pressm~. Develop a strategy for all investigative agencies 
on how to ~ to media inqu/ries. The team coordinators should be ~ponsible for designating 
one person to be a media contact. 

• Establish an investigative team la~e enough to interview all possible victims properly and quickly. 
Do not be afraid to ask for help. 

• Appoint a team leader and break the team into investigative units, isolating the units from each other 
to avoid cross-contamination. 

• Expect the children to reveal the abuse slowly. 

* Chart and carefully document which child alleges what activity. These cases get complex very 
qui y. 
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• Understand parental reaction and try to harness parents' energies so they will not work against the 
investigative team. ~ 

I N V E S T I G A T I O N  O F  C H I L D  DEATHS 

Investigating the death of a child can be among the most difficuR and frustrating types of cases law 
enforcement officers win encounter. In some cases she cause of death will be clear and a perpetrator obvious, 
unfommaw.ly, this does not always happen. The National Committee for Prevention of ~ Abuse reported 
I ~ I  I chi/d a b u s e - ~  faL~lifies nationwide in 1990. ~ Also of interest W law enforcement are preven~ble 
deaths due to neglect, such as the death of an infant left una~mded in a house fire or the child who accidenf~ly 
ingests illegal drugs. However, officers and medical professionals will often be able to only speculate as to 
what happened to cause the death, and the autopsy v~ort will read "undetermined" or"Sudden Infant Death 
Syndrome (SIDS)." In most cases, the investigators must carefully balance their investigative needs with 
se~silivity and sympathy for the grieving family, who may not be n-~'pensible for the child's death. This 
W~luires skill and tact. The officer must gain adequate information to determine if the death was the ~sult 
of the actions of the caregivers, without unduly adding to the trauma of the parents who lost the child. The 
basic steps in these cases are variations of normal investigations of possible homicides and physical abuse 
investigations. 

Investigatory Steps 

The Crime Scene 

If the caretakers explain that the injury was sustained in a certain place, that location should be visited 
immediately. Photographs, videotapes, and/or diagrzms should be made of the area where the inj~ 
occu rn~  holing the location of large toys, fumiUtre, and other objects that might play a role in the injury 
accident. 46 Any objects that might contain trace evidence should be secured. Depending on the case 
circumstance, the investigator may also wish to see other locations within the home, such as the child's room 
('ff other than the atleged scene of the "accident") to observe any other possible sources of evidence (blood 
stains, vomit, or signs of straggle). 

Inter~wing Adults 

All caretakers and adult w i ~  should be interviewed as they are in a physical abuse investigation. Topics 
to address in the interview include: 

• When was the last time they saw the child? 

• What was the child's condition when last seen? 

• If they noted the injury or condition, when did it first appear and how did it progress7 

* List, W their knowledge, all persons who were with the child throughout ~he period of possible injury. 

• How did they react to the injury or condition and how did other caretakers w.aa? 
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• If the crime scene is significant, what observation did this person have of it and of charges made before 
the officer arrived? 

• Have they ever noticed injuries or similar conditions before? 

• Has ~e  child been seen by a physician recently? If so, by whom? 

• Has the child ever been hospitalized? If so, where? 

• Does the child have regular medical contact? If so, with whom? 

• Does the child have medical insurance? If so, with whom? (This will enable the investigator t o  
acquire a history of medical contacts.) 

• Has something of a similar nature ever happened to other children in the family or in prior 
relationships? 

• Do any of the caretakers use and/or abuse alcohol or drugs? 

Interviewing Other Children 

If the cause of death appears to be the result of a traumatic injury, any other siblings or children in the house 
should be interviewed. Investigators should be interested in what the children observed and when. Invesli- 
gators may explore many of the same issues with all the children. Children should be approached in a 
nonthreatening manner. Investigators should also assess whether these children may have been abused or 
are at risk. If abuse is suspeaed in the death of a child, CPS caseworkers should be working with the officers 
to assess the history and risk of abuse to any minor siblings. 

Interviewing Professionals 

Any physicians, emergency medical technicians, or other professionais who responded to the scene or treated 
the child in the office or hospital should be interviewecL Complete statements should be taken regarding their 
observations and/or findings, statements made by the caretakers or others as to how caretakers acted during 
their contact, or other information of value. 47 They should also be questioned as to the medical procedures 
that they followed, which could have altered medical/physical evidence of abuse important in the validation 
of the case (for example, clothing the child was wearing was tom by emergency medical technicians to enable 
them to administer lifesaving measures). 

Providing Relevant Information to Medical Examiner Prior to Autopsy 

Officers should seek an autopsy any time the cause of death is suspicious. All pertinent information available 
should be provided to the medical examiner prior to the autopsy. ~ If the injury was reported as an accident, 
the medical examiner should review the officer's photographs, videotapes, and/or diagnosis to better assess. 
the plausibility of the explanation given. 49 Statements taken from any suspects should be included. 

Based on all the information available, the officer will need to de£ide if the case warrants further c~minal 
actions such as presentation to the prosecutor and/or grand jury. Some cases will, in  fact, be obvious 
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homicides, while others w ~  first appear to be the result of inflicted injuries, but. upon autopsy, may 
declared SIDS or, in some cases, "undetermined." Many SIDS cases a~  medical anomalies that a~  

• unavoidable and that defy medical ~ o n .  Some researchers suggest that at least some SIDS deaths are 
~ as child atmse cases and/or accideras. When no outward signs of trauma are noted, the officer 
must be exceedingly sensitive. Many such cases involve families who did not contribute to the child's death. 
However, the investigative process cannot be short circuited because some "child homicides t~memble (SIDS), 
more commonly called crib death, "6° such as certain internal injuries, shaken infant syndrome, suffocation. 
poisoning, Munchausen syndrome by proxy, or drug injection. 
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SPECIAL INVESTIGATIVE TECHNIQUES 

M O N I T O R E D  P R E T E X T  T E L E P H O N E  O R  P E R S O N A L  C O N V E R S A T I O N S  

This is a term given to the use of monitored and electronically recorded conversations between a child abuse 
(usually child sexual abuse) suspect and an alleged victim. If successful the recorded words of the offender 
can be used to gain a confession or guilty plea before or, if necessary, during the trial 

Telephone Method 

Use of the telephone is probably the most common method and represents the fewest risks for the victim. 
Under this arrangement, the victim would call the offender on the telephone and engage him/her in a 
conversation about the abuse. The caller needs to be fully ptepan~ emotionally and itaellectually for the 
contact. He/she must be capable of carrying on the conversation in a natural manner or the offender wrtl 
become suspicious. When successful, these calls can yield detailed explanations on tape of why offenders 
had sexual contact with the child. 

Personal Conversation 

In this awangement, the victim meets personally with the offender wearing a body transmitter, again engaging 
the offender in a conversation about the abuse. The conversation is monitored by the officer and recorded 
eleetronically. This strategy has produced detailed incriminating statements and even overt actions that 
suggest abuse was about to be initiated. 

Cau t ions  

Neither of these procedmes should be used without consulting the department's legal counsel and without 
consideration of undue trauma for the child and his/her family. W h ~  pw.text conversations offer a powerful 
tool when they world, they create risks to the victim and to the investigation. The victim must be emotionally 
stable and developmenta~y mature to not be adversely affected by the experience. This technique would be 
unwise and potentiaUy emotionally abusive in its own fight for a young victim or a severely traumatized and 
fearful victim. The telephone method is generally the least threatening for the victim, and the officer can 
exercise the greatest level of support and control (being in the room with the victim along with other supportive 
persons). The personal contact is far more threatening and risky. Even if law enforcement is nearby, the 
child is physically alone with the person who has victimized him/her and c@.uld conceivably be l~ysically 
injured by the offender before law enforcement intervenes. For this reason, this technique is often reserved 
for adults who were victimized as children and who are now prepared for the confrontation. 

Inves t igat ive  Risks 

A possible risk is an unsuccessful contact, providing the defense with exculpatory evidence. If the offender 
has been alerted to the investigation or is generally aware of this technique through media accounts of other 
cases, he/she will use the contact to profess his/her innocence. However, if the victim is too young, immature, 
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or emotionally unready to do this, he/she will not be convincing, thus alerting the offender and resulting 
professions of innocence. 

For the foUowing reasons, investigators should exercise care in the use of this technique: 

• Authorization. The alleged victim and parents should agree to file procedures with the under~nding 
that at any time the child can terminate the call or meeting. 

• Timing. It should be done early enough in the investigation so that the alleged offender is unaware 
of the investigation. 

Victim maturity/stability. This should be assessed in consultation with the mental health profes- 
sional on the team, if available. While potentially placing stress on the victim, an edicited confession 
may allow the victim to avoid the extreme pressures of confrontation and cross-examination at trial. 

Victim preparation. The victim should be prepared fully and completely for tbe contact and shou~t 
be offered maximum support and protection. It is not advisable to give the child a "script" to follow, 
but discuss in general the type of information the investigator must have. 

• Check equipment. This is no time for equipment failure. 

Staffing. Have sufficient personnel in place if a face-to-face meeting is agranged. Backup is essem~. 

Background information of offender. It is extremely important to know if the person being called,alL 
has the CAU.HR ID TM system or any other means of determining from where the call is being p l a c e d . ~  
The call should be placed from a "safe" telephone where the child can provide a callback number if 
necessary. 

P O L Y G R A P H S  AND P S Y C H O L O G I C A L  STRESS EVALUATIONS 

These are used by many law enforcement agencies in conducting criminal investigations. As with other 
cases, there are the traditional problems,with admissibility at trial, but they "may encourage additional 
statements which can be used as evidence. 51 Many investigators have found polygraph reliability even more 
suspect in child sexual abuse cases. If used, careful attention should be given to the wording of the questions. 
(See the segment on interviewing the alleged perpetrator.) There is a natural temptati6-n for some law 
enforcement officers to use a polygraph test to determine the accuracy of the child's statement. However, 
this practice sends a clear message to the child that the adults do not believe him/her, and it reinforces that 
child's belief that he/she is to blame. 

A U D I O T A P E S  O R  V I D E O T A P E S  

The use of audiotaping or videotaping victims varies radically across the country. Some States have laws 
that anow the i n U ~ u ~ o n  of investigative videotapes into evidence at various stages of the criminal trial. 
The appellate reviews on these statutes have been mixed. As a result, law enforcement officers are generally 
encouraged to defer to the prosecutor on the wisdom of audiotaping or videotaping stamments o f~e  victim. 
Some jurisdictions allow the use of the tapes in juvenile or family court, but not in criminal court. If such 
taping is acceptable within the jurisdiction, mere are several advantages and disadvantages that must be 
weighed. 
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Advan tages  

Taping reduces the number of times the victim must be interviewed, allowing other investigators, 
supervisors, and prosecutors to review the child's statement accurately without reinterviewing the 
victim. 

• It provides an accunle account of the statement, not the recotlections or interpretations of  the 
interviewer. 

• It can be extraordinarily powerful in gaining a confession. By playing a short powerful segment of  
the tape, it might be useful in breaking down the suspect's defenses. 

• It can be used with a nonoffending parent to f o r e  the reality of lhe abuse upon him/her, in an effort 
to get him/her to protect the child. 

In some States, it can be used in lieu of  the child's testimony in juvenile court, at grand jury, or at 
preliminary hearings. Additionally, in some States, it can be used at Irial if the child is also available 
at trial In other jurisdictions, the taped statements of the child taken during the investigation or in 
deposition may be admissible if lhe trial court finds the child to be "unavailable" as a wilness. These 
procedures are being challenged in the appeUate courts and the outcome of their use is uncertain. 

Disadvantages  

A tape records the child's denials as wen as disc~sures. Many children disclose in phases, first 
denying, then disclosing a little, then more, and as lhey gain comfort, even more details. The tape 
documents the denials and earlier inconsistencies for ~he defense to exploit. 

• The tape documents every error the interviewer makes, every misphrased or leading question. 

It allows defense "experts" an oppommity to critique every word chosen in the interview and to 
characterize the interviewer's actions in a negative manner. 

It is not admissible in many courts or cases. 

* The equipment may make the child uncomfortable or distracted. 

If taping is used, procedures should be built into the investigative protocol for when it is used, by whom, and 
in what cases. The protocol should also include the disposition of the tapes, i.e., who gets the copies. The 
team needs to be sure that it adequately aRends to the technical aspects of recordings, so that the product is 
clear and one can see and hear what is happening during the interview. 
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ISSUES IN ARREST 

T H E  MIRANDA W A R N I N G  

As in any other investigation, the Miranda warnings should be provided prior to any custodial interview of 
the alleged offender. Officers should never try to circumvent the necessity of these warnings by having the 
CPS caseworker interview the suspect in a custodial setting (such as a police station, jail, or after arrest). 
Failure to propedy observe these requirements will result in the inadmissibility of the statement for trial and 
expose the parties tO. lawsuits. 

If the investigator's interview is considered an in-custody interrogation, the law enforcement officer must 
give the perpetrator the following warnings as prescribed by the Supreme Court of the United States in the 
Ivfiranda case. 

• He/she has the right to remain silent, and he/she need not answer any questions. 

• If he/she does answer questions, the answer can be used against him/her. 

• He/she has the right to consult with an attorney before or during questioning by the police. 

• If he/she cannot afford to hire an at~mey, one will be provided for him/her without cost. 

All of these warnings must be given in such a way that the suspect clearly understands what he/she is being 
told. 

If the suspect indicates at any time or in any manner whatsoever that he/she does not want to talk, the 
interrogation must cease. The interrogator is no longer privileged to talk him/her out of [his refusal to talk. 

If the suspect says at any time that he/she wants a lawyer, the interrogation must cease until he/she has the 
opportunity to confer with an attorney. No f u r o r  questions may be asked of him/her outside the lawyer's 
tnesence or without the lawyer's permission, nor can the interrogator"talk him out of his desire for a lawyer." 
However, the subject can recant of his/her own free will the desire for a lawyer. 

Currently, the only rime a police interroga~on of a suspect who is in custody or other, vise restrained can be 
conducted is after he~she has been given the required warning and after he~she has expressly stated that 
helshe is willing to answer questio~ without a lavcyer being present. Once that waiver is given, the 
interrogator may then proceed to employ those interrogation teclvu'ques and tactics that are normally used. 

can also be used without prior warnings or waiver on a suspected person who is not in police custody 
or otherwise deprived of hisiher freedom of action in any significant way. 

USE OF ARREST VERSUS GRAND J U R Y  P R E S E N T A T I O N  

"'In most communities only a very small proportion of child abuse and neglect cases result in a r I e~  ''52 and 
prosecution. When prosecution is indicated, the officer and prosecutor must make a determination about the 
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best way to proceed. Depending on the jurisdiction, the investigator will weigh file advantages and~ 
disadvantages of an immediate probable cause arrest against the advantages and disadvantages of other 
charging options, such as direct presentation to the grand jury. 

The first decision is whether immediate arrest is required. Probable cause anest has certain disadvantages 
in child abuse cases. In an incest case, for example, premature arrest may result in the family closing ranks 
toPmtecttheperpetratorbeforetheinvestigationisconcluded. 53 Inmost jurisdictions, itmeans a pw.Aiminary 
hearing in which the child may have to testify often before he/she has even fully disclosed or begun to be 
prepared to confront the offender. A recantation on the stand can have a devastating impact on the child and 
the prosecution. As the National Center for Prosecution of Qu'Id Abuse suggests, "In general avoid having 
the child testify at preliminary l~mCcedings," except where lhe law requires or the prosecutor wishes to 
evaluate the strength of the case. ~ 

There are times when immediate arrest is indicated, including when: 

• there is reason to believe that the wapetrator will flee the jurisdiction if given the oppommity;, 

• it is necessary to preserve the peace or protect the child; and 

• the suspect presents an immediate threat to others. 

Whenever arrest occurs, there an: guidelines that will reduce the adverse impact of fl~e process on the child 
in ~ cases and increase the likelihood of cooperation from the offender. 

• Investigators should not arre~ and handcuff the peq~etrator in front of the victim, if there is any type 
of positive or formal relationship involved. 

If arrest is anticipated, investigators should be sure a records check is conducted for past arrests first; 
there may be outstanding charges or a history of resisting. 

Investigators may give a cooperative offender who has confessed the opportunity to present him/her- 
self for arrest. 

. 
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CONCLUSION 

In the final analysis, the skills and judgments required of law enforcement officers in response to child abuse 
are significantly different than that expected of officers in the investigation of most criminal a~ivity. 

Factors that set apart child abuse cases are: 

At the onset of lhe investigation, officers must not assume that abuse, and therefore a crime, has 
occuned. The investigation must not just seek who is responsible, but must first establish that what 
has happened constitutes child abuse as defined in State law. 

• Officers must communicate effectively with children in child abuse cases far mote often than in any 
other class of crime. The child, particularly in sexual abuse cases, may be the only wimess to the 
crime t'oeside the perpetrator). 

• The officer must share power and authority with staff of other investigative agencies who have an 
equal responsibility to investigate anegalions of child abuse. CPS staffmust be viewed and developed 
as allies, rather than competitors or impediments in the criminal investigative process. 

• Officers must often defer to the judgments of other professionals in assessing the evidence before 
• them, including physicians, coroners, or mental health professionals. 

The officer may find that the case is affected by more judicial systems than any other class of crime 
he/she is lfi~ly to confront. It is not uncommon for the criminal investigation and prosecution to be 
influenced by the juvenile or family court judge, the divmr.e judge, or administrative bodies such as 
licensing review boards or State CPS due process systems. 

Ultimately law enforcement and tl~ criminal justice system alone cannot successf~y confront child abuse. 
Likewise, the child protection system or the mental health or medical professions cannot deal effectively with 
this problem alone. It is only through the effective integration of the strengths of all who provide services to 
abused and neglected children and their families that successful outcomes can be achieved. For this reason, 

officers involved in the protection of children, either as a function of their patrol duties or as a special 
investigative assignment, must seek ways to build effective relationships and alliances with the other systems 
involved in chad protection. Law enforcement officers cannot isolate themselves in their own system and 
expect to address this problem effectively. Officers who may be experienced in other aspects of law 
enforcement can only be effective if they acquire the special ~ and knowledge needed for this work. 
While some officers may have natural abilities with ~ special training promotes understanding of the 
special developmentallimitations and abilities of growing chiIdrert and positively influences the investigative 
and factfinding process. 

Officers must also be prepaid for the special emotional toll that child abuse cases may exact from 
professionals involved. Failure to fully appreciate this aspect can lead to early burnout, but may also cloud 
judgment and objectivity. The potential for such influences to adversely affea the officer's performance can 
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be mitigated flwough effective coordination with the ouher agencies and professions actively involved in the 
protection of child~n. 

It is the interdisciplinary team that is our best tool in combating child mal~almenL 
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GLOSSARY OF TERMS 

Age-Appropriate Language - a phrase used to describe language used by the child during an investigative 
interview in relation to the child's developmental s t a ~ .  In other words, the law enforcement officer 
encourages the child to speak using his/her own language; the officer assesses the cnxiibility of the child 
based on this interaction. 

Child Protective Services (CPS) - the designated social service agency (in most States) to receive reports, 
investigate, and provide rehabilitation services to children and families with problems of child ~ e n t .  
Frequently, this agency is located within larger public social services agencies, such as Deparanent of Social 
Services or Human Services. 

Child 's  Sense of Time - a phrase used to explain the fact that children frequently are unable to remember 
exact dates and times but may be ableto remember in relation to incidents that are meaningful for them, such 
as "after school was out"or "around Halloween." 

Day Care Licensing Boards - administrative bodies responsible for licensing day care homes and centers. 
When allegations of abuse or neglect at a day care center are made, the licensing department must determine 
ff the license should be revoked based on an instance of  child maltreatment. 

Family Preservation/Rennification - established in law and policy and the philosophical belief of social 
services agencies that children and families should be maintained together if the safety of the ~ can 
be ensured. 

Juvenile and Family Courts - established in most States to resolve conflict and to otherwise intervene in 
the lives of families in a manner that promotes the best interest of ~ These courts specialize in areas 
such as child maltreatment, domestic violence, juvenile delinquency, divorce, child custody, and child 
suppo~ 

Macro-Case - a term used to describe complex cases of abuse and exploitation of children in out-of-home 
care settings involving multiple offenders, multiple children, and/or multiple jurisdictions. 

Monitored Pretext Telephone or Personal Conversations - a term given to the use of monitored and 
electronic~dly recorded conversations between a child abuse suspect and an alleged victim. 

Mtmchausen Syndrome by Proxy - a form of child abuse, Munchausen Syndrome by Proxy is characterized 
by the deliberate initiation or ~porfing of physical symptoms in a chil& These symptoms do not follow the 
usual course of illness and may occur when the caretaker or parent believes that care of a sick child will solve 
personal conflicts and provide social rewards. 

Multidiscipl inary Team - established between agencies and pmfessionais within the chttd protection system 
to mutually discuss cases of child abuse and neglect and to aid decisions at various stages of the chad 
protection system case process. These teams may also be designated by different names, including child 
protection teams, interdisciplinayy teams, or case consultation teams. 
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Out-of-Home Care - child care, foster care, or residential care provided by persons, organizations, and 
institutions to children who are placed outside the family, usually under the jurisdiction of juvenile/family 
court. 

Protocol - an interagency agreement between CPS and law enforcement that delineates joint roles and 
responsibilities and establishes criteria and procedures for working together on cases of child abuse and 

negle . 

Response Tune  - a determination made by CPS and law enforcement after receiving a child abuse report 
regarding the immediacy of  the response needed by CPS orlaw enforcement. 

Risk Assessment - an assessment and measurement of the likelihood that a child will be maltreated in the 
future, usually through the use of checklists, matrices, scales, and/or other methods of measurement. 

Sudden Infant  Death Syndrome (SIDS) - the sudden death of an infant under 1 year of age that remains 
unexplained after the performance of  a complete posunortem investigation, including an autopsy, an 
examination of  the scene of death, and review of the case history. 

Substantiated - a finding made by CPS after invesligating a child abuse or neglect report indicating that 
credible evidence exists to support lhat chnd malueannent did occer. The criteria used to substantiate a report 
are different in each State. Other terms used in some States are "indicated," "validated;' or "founded." 

Unsubstantiated - a finding made by CPS after investigating a child abuse or neglect report indicating that 
credible evidence does not exist to support that child maltreatment occurred. In some States, ~ term 
"unfounded" is used. 

Validation - a determination made by law enforcement after examining the evidence regarding whether child 
abuse or neglect has occurred. Based on this determination, the officer must judge what further action is 
necessary. 
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p.o.  Box 1182 
Washington, DC 20013 
(703) 385-7565 
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OTHER RESOURCES 

ABA Center on Children and the Law 
1800 M Street. N-W 
Suite 200 
Washington. DC 20036 
(202) 331-2250 

Clearinghouse on Child Abuse and 
Neglect Information 

P.O. Box 1182 
Washington. DC 20013 
(703) 385-7565 

Federal Bureau of Investigation 
Behavioral Science Unit 
Quantico, VA 22 1 34 

International Association of Chiefs of Police 
1110 North Glebe Road 
Arfington. VA 22201 
(703) 243-6500 

Juvenile Justice Clearinghouse/NCJRS 
P.O. Box 6000 
Rockville, MD 20850 
(800) 638-8736 

National Center for Missing and 
Exploited Children 

2101 W'tlson Boulevard 
Suite 550 
Arlington. VA 22201 
(703) 235-3900 

National Center for the Prosecution 
of Child Abuse 

1033 North Fairfax Street 
Suite 200 
Alexandria, VA 22314 
(703) 739-0321 

National Children's Advocacy Center 
106 Lincoln Street 
Htmtsville, AL 35801 
(205) 533-9546 

National Committee for Prevention 
of Child Abuse 

332 South Michigan Avenue 
Suite 1600 
Chicago, IL 60604--4357 
(312) 663-3520 

National Crime Prevention Council 
1700 K Street, NW 
Second Floor 
Washington. IX: 20006 
(202) 466-6272 

National Criminal Justice Reference Service 
(NCJRS) 

National Institute of Justice 
Washington. DC 20531 
(800) 851-3420 
(301) 251-5000 

National Organization for Victim Assistance 
1757 Park Road, NW 
Washington. DC 20010 
(202) 232-6682 

National Sheriffs' Association 
1450 Duke Street. 
Alexandria, VA 22314 
(800) 424-7827 
(703) 836-7827 
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National Victims Resource Center 
Box 6000-AHG 
Rockville, MD 20850 
(800) 627-6872 
(30]) 251-55oo 

Police Executive Research Forum 
2300 M Street, NW 
Suite 910 
Wasldngton, DC 20037 
(202) 466-7820 

Police Foundation 
1001 22rid Sttget, NW 
Suite 200 
Washington, DC 20037 
(202) 833-1460 
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CHILD ABUSE IN INDIAN COUNTRY 
MEDICAL ISSUES 

RICH KAPLAN, MD 
UNIVERSITY OF SOUTH DAKOTA SCHOOL OF MEDICINE 

What constitutes an approriate medical evaluation of an allegedly sexually 
abused child ? 

I. Guiding Principles 
A. Patient Centered 

1. Independent 
2. Humane 

B. Medically Oriented 
1. Diagnosis and Treatment 

S.T.D.'s 
Psychotherapy 
Safety - Protection 

2. Evidence Based 

II. The Exam 
A. History/Interview 

1. Focal vs. Suggestive 
2. Dolls? 
3. The healing starts 

B. Physical Exam 
1. Complete head to toe 
2. Genital Exam - when indicated 

Colposcopy 
C. Lab and x-ray 

III. The Examiners 
A. The Interviewer 

Training 
B. The Practitioner 

Training/Supervision 

IV. The Findings 
A. Historical 

1. Content 
2. Developmental Assessment 
3. Affect 
4. Quality 





B. Physical 
1. Exam 
2. Lab 

C. Diagnostic Formulation 

V. Documentation 
To Tape or Not to Tape 

VI. Ethical Medical Testimomy 
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Guidelines for the Evaluation of Sexual Abuse 
of Children 

There are few areas of pediatrics that have so 
rapidly expanded in clinical importance in recent 
years as sexual dbuse of children. What Kempe 
referred to in 1977 as a "hidden pediatric problem" 
is certainly less hidden. Recent incidence studies, 
while imperfect, suggest approximately I% of chil- 
dren will experience some form of sexual abuse 
each year. 2 Children may be sexually abused either 
in intrafamilial or extrafamilial settings and are 
more frequently abused by males. Boys may be 
victimized nearly as often as girls. Adolescents are 
perpetrators in at least 20% of reported cases, 2 and 
women may be perpetrators, especially in day-care 
settings. 3 Pediatricians will encounter these cases 
in their practices and will be asked by parents and 
other professionals for their opinions. These guide- 
lines are prepared for use by the primary care 
pediatrician. Pediatricians who "specialize" in the 
area of child abuse or child sexual abuse have 
generally developed their own protocols for their 
referral practices. In addition, specific American 
Academy of Pediatrics guidelines for the evaluation 
of rape of the adolescent are published and should 
be used for this age-group. 4 

Because a pediatrician has unique skills and a 
trusted relationship with patients and families, he 
or she will often be in a position to provide essential 
support and gain information not readily available 
to others involved in the investigative, evaluative, 
or treatment processes. By the same token, the 
pediatrician may feel inadequately prepared to per- 
form a medical examination of a sexually abused 
child. The pediatrician should think about these 

The recommendations in this statement do not indicate an 
exclusive course of treatment to be followed. Variations, taking 
into account individual circumstances, may be appropriate. 
This statement has been approved by the Council on Child and 
Adolescent Health. 
PEDIATRICS (ISSN 0031 4005). Copyright ~" 1991 by the 
American Academy of Pediatrics. 

254 PEDIATRICS Vol. 87 No. 2 February 1991 

issues when determining how best to utilize his or 
her skills while avoiding actions that may obstruct 
the collection of essential evidence. The pediatri- 
cian should know what resources are available in 
the community and should identify these in ad- 
vance, including a consultant with special expertise 
in evaluating sexually abused children. 

DEFINITION 

Sexual abuse can be defined as the engaging of a 
child in sexual activities that the child cannot com- 
prehend, for which the child is developmentally 
unprepared and cannot give informed consent, and/ 
or that violate the social and legal taboos of society. © 
The sexual activities may include all forms of oral- 
genital, genital, or anal contact by or to the child, 
or nontouching abuses, such as exhibitionism, voy- 
eurism, or using the child in the production of 
pornography) Sexual abuse includes a spectrum of 
activities ranging from violent rape to a gentle 
seduction. 

Criminal statutes define and classify sexual abuse 
as misdemeanors or felonies, depending on whether 
varying degrees of penetration of body orifices oc- 
curred or whether physical or psychological force 
was used. 

Sexual abuse can be differentiated from "sexual 
play" by assessing the frequency and coercive na- 
ture of the behavior and by determining whether 
there is developmental asymmetry among the par- 
ticipants. Thus, when young children are mutually 
looking at or touching each other's genitalia, and 
they are at the same developmental stage, no coer- 
cion is used, and there is no intrusion of the body, 
this should be considered normal (ie, nonabusive) 
behavior. However, when a 6-year-old coercively 
tries to have anal intercourse with a 3-year-old, this 
is not normal behavior, and the health and child 
protective systems should respond to it whether or C 
not is is legally considered an assault. 
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PRESENTATION 

Sexually abused children will be seen by pedia- 
tricians in a variety of circumstances: (I) They may 
be brought in for a routine physical examination or 
for care of a medical illness, behavioral condition, 
or physical finding that would include child sexual 
abuse as part of the differential diagnosis. (2) They 
have been or are thought to have been sexually 
abused and are brought by a parent to the pediatri- 
cian for evaluation. (3) They are brought to the 
pediatrician by social service or law enforcement 
professionals for a "medical evaluation" as part of 
an investigation. 

In the first instance, the diagnosis of sexual abuse 
and the protection of the child from further harm 
will depend on the pediatrician's willingness to 
consider abuse as a possibility. There are many 
ways sexual abuse can present) and because chil- 
dren who are sexually abused are generally coerced 
into secrecy, a high index of suspicion is required 
to recognize the problem. On the other hand, the 
presenting symptoms are often so general in nature 
(eg, sleep disturbances, enuresis, encopresis, pho- 
bias) that caution must be exercised because these 
behaviors may be indicators of physical or emo- 
tional abuse or other nonabuse-related stressors. 
Among the more specific signs and symptoms of 
sexual abuse are rectal or genital pain, bleeding, or 
infection; sexually transmitted diseases; and devel- 

O opmentally precocious sexual behavior. Pediatri- 
cians evaluating children who have these signs and 
symptoms should at least consider the possibility 
of abuse and, therefore, should complete a report 
(see below). 

Pediatricians who suspect sexual abuse as a pos- 
sibility are urged to inform the parents of their 
concerns in a neutral and calm manner. It is critical 
to realize that the individual who brought the child 
to the pediatrician may have no knowledge of, or 
involvement in, the sexual abuse of the child. The 
physician may need to reinforce this point with 
office, clinic, or hospital staff. Children spend many 
hours in the care of people, other than the parents, 
who may be potential abusers. A complete history, 
including behavioral symptoms and associated 
signs of sexual abuse, should ensue. In some in- 
stances, the pediatrician may need to protect the 
child and, therefore, may delay informing the par- 
ent{s) until a report is made and an expedited 
interview with law enforcement and child protec- 
tive services agencies can be conducted. 

TAKING A HISTORY/INTERVIEWING THE 
CHILD 

In many states, the Suspicion of child sexual 
abuse as a possible diagnosis requires a report to 

the appropriate law enforcement or child protective 
services agency. All physicians should know what 
their state law requires and where and when to file 
a written report. The diagnosis of sexual abuse has 
both civil (protective) and criminal ramifications. 
Investigative interviews should be conducted by the 
designated agency or individual in the community 
to minimize repetitive questioning of the child. This 
does not preclude physicians asking relevant ques- 
tions needed for a detailed pediatric history, includ- 
ing a review of systems. Occasionally children will 
spontaneously describe their abuse and indicate 
who it was who abused them. When asking 3- to 6- 
year-old children about abuse, the use of line draw- 
ings, s dolls, 7 or other aids s may be helpful. The 
American Academy of Child and Adolescent Psy- 
chiatry has guidelines for interviewing sexua|ly 
abused children. 9 Children may also describe their 
abuse during the physical examination. It is desir- 
able for those conducting the interview to use non- 
leading questions; avoid demonstrations of shock, 
disbelief, or other emotions; and maintain a "tell 
me more" or "and then what happened" approach. 
If possible, the child should be interviewed alone. 

A behavioral review of systems may reveal events 
or behaviors relevant to sexual abuse, even in the 
absence of a clear history of abuse in the child) 
The parent may be defensive or unwilling to accept 
the possibility of sexual abuse. This unwillingness 
is not of itself diagnostic, but it also does not negate 
the need for investigation. 

In the second situation, where children are 
brought to physicians by parents who suspect 
abuse, the same behavioral history and approach is 
warranted. 

In the third instance, when children are brought 
by protective personnel, little or no history may be 
available, other than that provided by the child. 
The pediatrician should try to obtain an appropri- 
ate history in all cases before performing a medical 
examination. The child may spontaneously give 
additional history during the physical examination 
as the mouth, genitalia, and anus are examined. 
When children are brought in by professionals, the 
history should focus on whether the symptoms are 
explained by sexual abuse, physical abuse to the 
genital area as a response to toileting accidents, or 
other medical conditions. 

PHYSICAL EXAMINATION 

The physical examination of sexually abused 
children should not lead to additional emotional 
trauma for the child. The examination should be 
explained to the child and conducted in the pres- 
ence of a supportive adult not suspected of being 
party to the abuse. Many children are anxious about 
giving a history, being examined, or having proce- 
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dures performed. Enough time must be allotted to 
relieve a child's anxiety. 

When the alleged sexual abuse has occurred 
within 72 hours, and the child provides a history of 
sexual abuse including ejaculation, the examination 
should be performed immediately. In this acute 
situation, rape kit protocols modified for child sex- 
ual assault victims should be followed to maintain 
a "chain of evidence." Adult rape kits have been 
adapted and standardized in some states (Florida, 
Indiana). These are available in emergency rooms, 
rape treatment centers, or law enforcement agen- 
cies. When more than 72 hours has elapsed, the 
examination usually is not an emergency, and 
therefore, the evaluation should be scheduled at the 
earliest convenient time for the child, physician, 
and investigative team. 

The child should have a thorough pediatric ex- 
amination, including assessments of develop- 
mental, behavioral, and emotional status. Special 
attention should be paid to the growth parameters 
and sexual development of the child. In the rare 
instance when the child is unable to cooperate and 
the examination must be performed because of the 
likelihood of trauma, infection, and/or the need to 
collect forensic samples, consideration should be 
given to performing the examination with the child 
under general anesthesia. Instruments that can 
magnify and illuminate the genital and rectal areas 
may be used if available, but they are not required. 
Any signs of trauma should be carefully docu- 
mented. Specific attention should be given to the 
areas involved in sexual activity--the mouth, 
breasts, genitals, perineal region, buttocks, and 
anus. Any abnormalities should be noted. 

In female children, the genital examination 
should include inspection of the medial aspects of 
the thighs, labia majora and minora, clitoris, ure- 
thra, periurethral tissue, hymen, hymenal opening, 
fossa navicularis, and posterior fourchette. Find- 
ings that are consistent with, but not diagnostic of, 
sexual abuse include (1) chafing, abrasions, or 
bruising of the inner thighs and genitalia; (2) scar- 
ring, tears, or distortion of the hymen; (3) a de- 
creased amount of or absent hymenal tissue; (4) 
scarring of the fossa navicularis; (5) injury to or 
scarring of the posterior fourchette; (6) scarring or 
tears of the labia minora; and (7) enlargement of 
the hymenal opening. The volume of published 
literature is expanding quickly in this area. l°-~s 

Various methods for visualizing the hymenal 
opening in prepubertal children have been de- 
scribed. Published studies are not uniform in their 
approach. The degree of relaxation of the child; the 
degree of separation, traction (gentle, moderate) on 
the labia majora, and the position of the child 
(supine, lateral, knee-chest); and the time taken 

will all influence the size of the orifice an'd the 
exposure of the hymen and the internal struc- 
tures. ~6 The technique used is less important than 
maximizing the view and recording the method and 
results (see below for discussion of significance of 
findings). Invasive procedures (eg, speculum or dig- 
ital) are generally not necessary in the prepubertal 
child. 

In male children, the thighs, penis, and scrotum 
should be examined for bruises, scars, chafing, bite 
marks, and discharge. 

In both sexes, the anus can be examined in the 
supine, lateral, or knee-chest position. As with the 
vaginal examination, position may influence the 
anatomy. The presence of bruises around the anus, 
scars, anal tears (especially those that extend into 
the surrounding perianal skin), and anal dilation 
are important to note. Laxity of the sphincter, if 
present, should be noted, but digital examination is 
not always necessary. {See below for discussion of 
significance of findings.) Note the child's behavior 
and demeanor during the examination, and ask the 
child to demonstrate what, if anything, happened. 
Care should be taken not to suggest answers to 
questions. 

LABORATORY DATA 

In the examination occurring within 72 hours of 
acute sexual assault or sexual abuse with ejacula- 
tion, forensic studies should be performed. Routine 
cultures and screening of all sexually abused chil- 
dren for gonorrhea, syphilis, human immunodefi- 
ciency virus, or other sexually transmitted diseases 
are not recommended. The yield of positive cultures 
is very low in asymptomatic prepubertal children, 
especially those whose history indicates fondling 
only. When epidemiologicaUy indicated, or when 
the history and/or physical findings suggest the 
possibility of oral, genital, or rectal contact, appro- 
priate cultures and serologic tests should be ob- 
tained. The Centers for Disease Control and Amer- 
ican Academy of Pediatrics Committee on Infec- 
tious Diseases also provide recommendations on 
laboratory evaluation. I~.Is The implications of 
the diagnosis of a sexually transmitted disease 
for the reporting of child sexual abuse are listed in 
Table 1. 

Pregnancy prevention guidelines have been pub- 
lished by the Committee on Adolescence, 4 and the 
American Academy of Pediatrics Task Force on 
Pediatric AIDS has developed guidelines for human 
immunodeficiency virus testing for assailants. 

DIAGNOSTIC CONSIDERATIONS 

The diagnosis of child sexual abuse is made on 
the basis of a child's history. Physical examination 
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• alone is infrequently diagnostic in the absence of a 
history, and/or  specific laboratory findings. The  
physician, the muhidiscipl inary team evaluating 
the child, and the courts  must  establish a level of 
certainty about whether  a child has been sexually 
abused. Table  2 as prepared by the AAP Commit tee  
on Child Abuse and Neglect provides suggested 
guidelines for making the decision to report sexual 

abuse of children based on currently (November 
1990) available information. 

As indicated in Table 2, the presence of semen/ 
sperm/acid phosphatase, a positive culture for gon- 
orrhea, or a positive serologic test for syphilis makes 
the diagnosis of sexual abuse a medical certainty, 
even in the absence of a positive history (congenital 
forms of gonorrhea and syphilis excluded). 

TABLE 1. Implications of Commonly Encountered 
(STDsl for the Diagnosis and Reporting of Sexual 
and Children 

Sexually Transmitted Diseases 
Abuse of Prepubertal Infants 

STD Confirmed Sexual Abuse Suggested Action 
Gonorrhea* Certain Report~" 
Syphilis* Certain Report 
Chlamydia" ProbableS: Report 
Condylomata acuminatum* Probable Report 
Trichomonas vaginalis Probable Report 
Herpes 1 (genital) Possible Report§ 
Herpes 2 Probable Report 
Bacterial vaginosis Uncertain Medical follow-up 
Candida albicans Unlikely Medical follow-up 

TABLE 2. 

= If not perinatally acquired. 
+ To agency mandated in community to receive reports of suspected sexual abuse. 
~+ Culture only reliable diagnostic method. 
§ Unless there is a clear history of autoinoculation. 
Prepared by the American Academy of Pediatrics Committee on Child Abuse and Neglect 
{November 1990). 

Guidelines for Making the Decision to Report Sexual Abuse of Children 

Data Available Response 

History. Physical Laboratory Level of Concern Action 
About Sexual Abuse 

None Normal examina- None None 
tion 

Behavioral changes Normal examina- None Low {worry) 
tion 

None 

None Nonspecific findings None Low (worry) 
Nonspecific history. Nonspecific findings None Possible (suspect) 

by child or history. 
by parent only 

None Specific findings None Probable Report 
Clear statement Normal examina- None Probable Report 

tion 
Clear statement Specific findings None Probable Report 
None Normal examina- Positive culture for Definite Report 

tion, nonspecific gonorrhea; posi- 
or specific find- rive serologic 
ings test for syphilis; 

presence of se- 
men, sperm, acid 
phosphatase 

Behavioral changes Nonspecific changes Other sexually Probable Report 
transmitted dis- 
e a s e s  

± Report*; follow closely 
(possible mental 
health referral) 

± Report*; follow closely 
± Report*; follow closely 

© * A report may or may not be indicated. The decision to report should be based on discussion with local or regional 
experts and/or child protective services agencies. 
Prepared by the American Academy of Pediatrics Committee on Child Abuse and Neglect (November 1990). 
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Other physical signs or laboratory findings may 
be "suggestive of" or "consistent with" a child's 

• history of sexual abuse. In the absence of a positive 
history, these findings are, at the least, worrisome 
or suspicious and require a complete history. If the 
history is negative, the physician may wish to ob- 
serve the child closely to monitor changes in behav- 
ior or physical findings. If the history is positive, 
sexual abuse is more than a worry,, and a report 
should be made to the agency authorized to receive 
reports of sexual abuse. 

The differential diagnosis of genital trauma also 
includes accidental injury and physical abuse. This 
differentiation may be difficult and may require a 
careful history and muhidisciplinarY approach. 
There are many congenital malformations and in- 
fectious or other causes of anal-genital abnormali- 
ties that  may be confused with abuse. Familiarity 
with these is important. 19 

After the examination, the physician should pro- 
vide appropriate feedback and reassurance to the 
child and family. 

RECORDS 

Because the likelihood of civil or criminal court 
action is high, detailed records, drawings, and/or  
photographs should be kept. The submission of 
written reports to county agencies and law enforce- 
ment departments is encouraged. The more detailed 
the reports and the more explicit the physician's 
opinion, the less likely the physician may need to 
testify in civil (juvenile) court proceedings. Testi- 
mony will be likely, however, in criminal court 
where records alone are not a substitute for per- 
sonal appearance. In general, the ability to protect 
a child may often depend on the quality of the 
physician's records. 2° 

TREATMENT 

All children who have been sexually abused 
should be evaluated by competent mental health 
providers to assess the need for treatment.  Unfor- 
tunately, treatment services for sexually abused 
children are not universally available. The need for 
t reatment will vary with the type of sexual moles- 
tation (intrafamilial vs extrafamilial), the length of 
time the molestation has gone on, and the age and 

• symptoms of the child. In general, the more intru- 
sive the abuse, the more violent the assault, the 
longer the sexual molestation has occurred, and the 
closer the relationship of the perpetrator to the 
victim, the worse the prognosis and the greater the 
need for long-term treatment. Whether  or not the 
parents are directly involved, the parents may also 
need treatment and support in order to cope with 

- i  

the emotional trauma of the child's abuse (as in the 
instance when the child has been the victim of 
extrafamilial molestation). 

LEGAL ISSUES 

The legal issues confronting pediatricians in eval- 
uating sexually abused children include mandatory 
reporting with penalties for failure to report; in- 
volvement in the civil, juvenile, or family court 
systems; involvement in divorce/custody proceed- 
ings in divorce courts; and involvement in criminal 
prosecution of defendants in criminal court. In 
addition, there are medical liability risks for pedia- 
tricians. 

All pediatricians in the United States are re- 
quired under the laws of each state to report sus- 
pected as well as known eases of child sexual abuse. 
These guidelines do not suggest that  a pediatrician 
who sees a child with an isolated behavioral finding 
(nightmares, enuresis, phobias, etc) or an isolated 
physical finding (eg, a hymenal diameter of 5 ram) 
must feel obliged to report, these cases as suspicious. 
If additional historical, physical, or laboratory find- 
ings suggestive of sexual abuse are present, the 
physician may have an increased level of suspicion 
and then should report. Pediatricians are encour- 
aged to discuss eases with their local or regional 
child abuse consultants as well as with their local 
child protective services agency. In this way, agen- 
cies may be protected from being overburdened with 
large numbers of vague reports, and physicians may 
be protected from potential prosecution for failure 
to report. 

Civil courts in most states will intervene protec- 
tively if it is more likely than not that  child abuse 
or neglect has occurred. The  court should be acting 
in the best interest of the child to try to determine 
the safety of the child's environment  and should be 
less concerned with "who did it" than with how 
recurrence can be prevented. These courts should 
order evaluations and/or  treatment,  appoint a 
guardian ad litem and/or  therapist for the child, 
and monitor the family during a t reatment  plan. 

Pediatricians and children are faced with increas- 
ing numbers of eases in which parents who are in 
the process of separation or divorce are alleging 
that  one or the other (or both) is sexually abusing 
the child during custodial visits. These cases are 
generally more difficult for the pediatrician, the 
child protective services system, and law enforce- 
ment agencies. They require more time and should 
not be unsubstantiated or dismissed simply because 
a custody dispute exists. Allegations of abuse that 
occur in the context of divorce proceedings should 
be reported to the child protective services agency. 
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A juvenile court proceeding may ensue to determine 
whether  the child needs protection.  The  pediatri- 
cian should act as an advocate for the child in these 
si tuations and should encourage the appoin tment  
of  a guardian ad litem by the court  to represent  the 
child's best interests. It should be noted tha t  the 
American Bar Association indicates tha t  the ma- 
jori ty of divorces do not involve custody disputes, 
and relatively few custody disputes involve allega- 
tions of sexual abuse. ~'' 

In criminal proceedings, the s tandard  of proof  is 
the h ighes t - -"beyond a reasonable doubt" or "to a 
reasonable degree of medical certainty."  For many  
physicians, this level of  cer ta in ty  may be a focus of 
concern because, in this setting, the pediatr ician 's  
tes t imony is par t  of the informat ion used to ascer- 
ta in the guilt or innocence of an alleged abuser. 
Physicians should be aware of the specificity of  
their  findings and their  diagnostic significance. :1 

Pediatr icians may find themselves  involved in 
civil malpract ice litigation. The  failure of  a physi- 
cian to recognize and diagnose sexual abuse in a 
t imely manner  may lead to liability suits if a child 
has been brought  repeatedly to the physician and /  
or  a f lagrant  case has been misdiagnosed. With 
approximate ly  50% of American children in some 
form of out-of-home care, the risk of sexual abuse 
outside the family is substant ia l  (about half  tha t  of 
intrafamilial  abuse) :3 and increases the importance 
of  making the diagnosis in a t imely manner .  The 
possibility of a suit being filed for "false reports" 
by physicians exists. Statutes generally provide im- 
muni ty  as long as the report  is done in good faith. 
We are unaware of any successful suits as of  this 
writing. 

Civil litigation suits may be filed by parents  
against  inst i tut ions or individuals who may have 
sexually abused their  children. The  physician may 
be asked to testify in these cases. In the civil liti- 
gation cases, the s tandard  of proof  is "a preponder-  
ance of the evidence." 

CONCLUSION 

The eva lua t ion  of sexually abused children is 
increasingly a par t  of  general pediatric practice. 
The  pediatrician will be par t  of  a multidisciplinary 
approach to the problem and will need to be com- 
petent  in the basic skills of  history taking, physical 
examinat ion,  selection of laboratory tests, and dif- 
ferential diagnosis. An expanding clinical consul- 
tat ion network is available to assist the pr imary  
care physician with the assessment  of difficult 
cases. 
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Psychosocial Evaluation of Suspected 
Sexual Abuse in Young Children 
STATEMENT OF PURPOSE 

T hese Guidelines for mental health professionals reflea current knowledge.and consensus 
about the psychbsocial evaluation of suspected sexual abuse in young children The are 
not intended as a standard of -rac~ice t w-" ' " Y p o n~cn practitioners are expected to adhere in all 

cases. Evaluators must have the flexibility to exercise clinical judgment in individual cases. Laws 
and local customs may also influence the accepted method in a given community. Practitioners 
should be knowledgeable about various constraints on practice, and prepared to justify their 
decisions about particular practices in specific cases. As experience and scientific knowledge 
expand, further refinement and revision of these Guidelines are expected. 

These Guidelines are specific to psychosocial assessments. Sexual abuse is known to produce 
both acute and long-term negative psychological effects requiring therapeutic intervention. 
Psychosocial assessments are a systematic process of gathering information and forming 
professional opinions about the source of statements, behavior, and other evidence that form the 
basis of concern about possible sexual abuse. Psychosocial evaluations are broadly concerned 
with understanding developmental, familial, and historical favors and events that may be 
associated with psychological adjustment. The results of such evaluations may be used to assist in 
legal decision making and in directing treatment planning. 

Interviews of children for possible sexual abuse are conducted by other professionals as well, 
including child protective service workers, law enforcement investigators, special "child 
interviewers," and medical practitioners. Such interviews are most often 4imited to a single, 
focused session which concentrates on eliciting reliable statements about possible sexual abuse; 
they are not designed to assess the child's general adjustment and functioning. Principles about 
interviewing contained in the Guidelines may be applied to investigatory or histon/-taking 
interviews. Some of the preferred practices, however (e.g., number of interviews), will not apply. 

Psychosocial evaluators should first establish their role in the evaluation process. Evaluations 
performed at the request of a court may require a different stance and include additional 

• components than those conducted for purely clinical reasons. The difference between the 
evaluation phase and a clinical phase must be clearly articulated if the same professional is to be 
involved. In all cases, evaluators should be aware that an), interview with a child regarding 
possible sexual abuse may be subject to scrutiny and have significant implications for legal 
decision-making and the child's safety and well-being. 
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The Evaluator 
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A. Characteristics 

1. The evaluator should possess an advanced mental health degree in a recognized disci- 
pline (e.g., MD, or Masters or Ph.D. in psychology, social work, counseling, or psychiat- 
ric nursing). 

2. The evaluator should have experience evaluating and treating children and families. A 
minimum of two years of professional experience with children is expected, three to five 
years is preferred. The evaluator should also possess at least two years of professional 
experience with sexually abused children. If the evaluator does not possess such exPeri- 
ence, supervision is essential. 

3. It is essential that the evaluator have specialized training in child development and child 
sexual abuse. This should be documented in terms of formal course work, supervision, 
or attendance at conferences, seminars, and workshops. 

4. The evaluator should be familiar with current professional literature on sexual abuse and 
be knowledgeable about the dynamics and the emotional and behavioral consequences 
of abuse experiences. 

.5. The evaluator should have experience in conducting forensic evaluations and providing 
court testimony, I f  the evaluator does not possess such experience, supervision is 
essential. 

6. The evaluator should approach the evaluation with an open mind to all possible re- 
sponses from the child and all possible explanations for the concern about possible 
sexual abuse. 

Components of the Evaluation 

A. Protocol 

. 

B *  

1. 

2. 

3. 

A written protocol is not necessary; however, evaluations should routinely involve 
reviewing all pertinent materials; conducting collateral interviews when necessary; 
establishing rapport; assessing the child's general functioning, developmental status, and 
memory capacity; and thoroughly evaluating the possibility of abuse. The evaluator may 
use discretion in the order of presentation and method of assessment. 

Employer of the Evaluator 

Evaluation of the child may be conducted at the request of a legal guardian prior to court 
involvement. 
If a court proceeding is involved, the preferred practice is a court-appointed or mutually 
agreed upon evaluation of the child. 
Discretion should be used in agreeing Io conduct an evaluation of a child when the child 
has already been evaluated or when there is current court involvement. Minimizing the 
number of evaluations should be a consideration; additional evaluations should be 



C. 

conducted only if they clearly further the best interests of the child. When a second 
opinion is required, a review of the records may eliminate the need for 
reinterviewing the child. 

Number of Evaluators 

D. 

E. 

F. 

. It is acceptable to have a single evaluator. However, when the evaluation will in- 
clude the accused or suspected individual, a team approach is the preferred practice, 
with information concerning the progress of the evaluation readily available among 
team members. Consent should be obtained from all participants prior to releasing 
information. 

Collateral Information Gathered as Part of the Evaluation 

1. Review of all relevant background material as part of the evaluation is the preferred 
practice. 

2. The evaluation report should document all the materials used and demonstrate their 
objective review in the evaluation process. 

Interviewing the Accused or Suspected Individual 

l. It is not necessary to interview the accused or suspected individual in order to form 
an opinion about possible sexual abuse of the child. 

2. An interview with or review of the statements from a suspected or accused individual 
(when available) may provide additional relevant information (e.g., alternative expla- 
nations, admissions, insight into relationship between child and accused individual). 

3. If the accused or suspected individual is a parent, preferred practice is for the child 
evaluator to contact or interview that parent. If a full assessment of the accused or 
suspected parent is indicated, a team approach is the preferred practice. 

Releasing Information 

85 

l. Suspected abuse should always be reported to authorities as dictated by state law. 
2. Permission should be obtained from legal guardians for receipt of collateral materials 

and for release of information about the examination to relevant medical or mental 
health professionals, other professionals (e.g., schoolteachers), and involved legal 
systems (e.g., CPS, law enforcement). Discretion should be used in releasing sensi- 
tive individual and family history which does not directly relate to the purpose of the 
assessment. 

3. When an evaluation is requested by the court, information should be released to all 
parties to the action after consent is obtained. 
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A. 

Prati:it'.e Guidelines 
I n te rv iew ing  

Recording of Interviews 

1. Audio or video recording may be preferred practice in some communities. Profes- 
sional preference, logistics, or clinical consideration may contraindicate recording of 
interviews. Professional discretion is permitted in recording policies and practices. 

2. Detailed written documentation is the minimum requirement, with specific attention 
to questions and responses (verbal and nonverbal) regarding possible sexual abuse. 
Verbatim quotes of significant questions and answers are desirable. 

3. When audio and video recording are used, the child must be informed. It is desir- 
able to obtain written agreement from the child and legal guardian(s). 

B. Observation of the Interview 

1. Observation of interviews by involved professionals (CPS, law enforcement, etc.) may 
be indicated if it reduces the need for additional interviews. 

2. Observation by non-accused and non-suspected primary caregiver(s) may be indi- 
cated for particular clinical reasons; however, great care should be taken that the 
observation is clinically appropriate, does not unduly distress the child, and does not 
affect the validity of the evaluation process. 

3. If interviews are observed, the child must be informed and it is desirable to obtain 
written agreement from the child and legal guardian(s). 

C. Number of Interviews 

1. Preferred practice is two to six sessions for directed assessment. This does not imply 
that all sessions must include specific questioning about possible sexual abuse. The 
evaluator may decide based on the individual case circumstances to adopt a less 
direct approach and reserve questioning. Repeated direct questioning of the child 
regarding sexual abuse when the child is not reporting or is denying abuse is 
contraindicated. 

2. If the child does not report abuse within the two to six sessions of directed evalua- 
tion, but the evaluator has continuing concerns about the possibility of abuse, the 
child should be referred for extended evaluation or therapy which is less directive but 
diagnostically focused, and the child's protection from possible abuse should be 
recommended. 

D. Format of Interview 

1. Preferred practice is, whenever possible, to interview first the primary caretaker to 
gather background information. 

2. The child should be seen individually for initial interviews, except when the child 
refuses to separate. Discussion of possible abuse in the presence of the caretaker 

+ _ _ 

+ + 
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during initial interviews should be avoided except when necessary to elicit 
information from the child, in such cases, the interview setting should be struc- 
tured to reduce the possibility of improper influence by the caretaker upon the 
child's behavior. 

Joint sessions with the child and the non-accused caretaker or accused or sus- 
pected individual may be helpful to obtain information regarding the overall 
quality of the relationships. The sessions should not be conducted for the pur- 
pose of determining whether abuse occurred based on the child's reactions to 
the accused or suspected individual. Nor should joint sessions be conducted if 
they may cause significant additional trauma to the child. A child should never 
be asked to confirm the abuse statements in front of an accused individual. 

IV. 

A. 

C. 

Chi ld In terv iew 
General Principles 

1. The evaluator should create an atmosphere thai enables the chilcl to talk freely, 
including providing physical surroundings and a climate that facilitates the 
child's comfort and communication. 

2. Language and interviewing approach should be developmentally appropriate. 
3. The evaluator should take the time necessary to perform a complete evaluation 

and should avoid any coercive quality to the interview. 
4. Interview procedures may be modified in cases involving very young, pre- 

verbal, or minimally verbal children or children with special problems (e.g., 
developmentally delayed, electively mute). 

B. Questioning 

. 

2. 

. 

Use 

The child should be questioned directly about possible sexual abuse at some 
point in the evaluation. 

Initial questioning should be asnon-directive as possible to elicit spontaneous 
responses, if open-ended questions are not productive, more directive question- 
ing should follow. 

The evaluator may use the form of questioning deemed necessary to elicit infor- 
mation on which to base an opinion. Highly specific questioning should only 
be used when olher methods of questioning have failed, when previous informa- 
tion warrants substantial concern, or when the child's developmental level 
precludes more non-direclive approaches. However, responses to these ques- 
tions should be carefully evaluated and weighed accordingly. 

of Dolls and Other Devices 

1. A variety of nonverbal tools should be available to assist the child in communi- 
cation, including drawings, toys, doll-houses, dolls, puppets, etc. 

2. Anatomically detailed dolls should be used with care and discretion. Preferred 
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practice is to have them available for identification of body parts, clarification of 
previous statements, or demonstration by non- or low-verbal children after there is 
indication of abuse activity. 
The anatomically detailed dolls should not be considered a diagnostic test. Unusual 
behavior with the dolls may suggest further lines of inquiry and should be noted in 
the evaluation report, but is not generally considered conclusive of a history of sexual 
abuse. 

© 

D. Psychological Testing 

1. Formal psychological testing of the child is not indicated for the purpose of proving 
or disproving a history of sexual abuse. 

2. Testing is useful when the clinician is concerned about the child's intellectual or 
developmental level, or about the possible presence of a thought disorder. Psycho- 
logical tests can also provide helpful information regarding a child's emotional status. 

3. Evaluation of non-accused and accused individuals often involves.complete psycho- 
logical testing to assess for significant psychopathology or sexual deviance. 

V. Conclus ions/Repor t  

88 A. General Principles 

1. The evaluator should take care to communicate that mental health professionals 
have no special ability to detect whether an individual is telling the truth. 

2. The evaluator may directly state that abuse did or did not occur, or may say that 
a child's behavior and words are consistent or inconsistent with abuse, or with a 
histor3, or absence of history of abuse. 

3. Opinions about whether abuse occurred or did not occur should include support- 
ing information (e.g., the child's and/or the accused individual's statements, behavior, 
psychological symptoms). Possible alternative explanations should be addressed and 
ruled out. 

4. The evaluation may be inconclusive. If so, the evaluator should cite the information 
that causes continuing concern but does not enable confirmation or disconfirmation 
of abuse. If inconclusiveness is due to such problems as missing information or an 
untimely or poorly-conducted investigation, these obstacles should be clearly noted in 
the report. 

.5. Recommendations should be made regarding therapeutic or environmental interven- 
tions to address the child's emotional and behavioral functioning and to ensure the 
child's safety. 

© 
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Genital and Anal Conditions Confused 
With Child Sexual Abuse Trauma 
Jan Bays, MD, Carole Jenny,  MD 

• Examination of a child with genital or 
anal disease may give flse to suspicion of 
sexual abuse. Derrnatologlc, traumatic, 
infectious, and congenital disorders may 
be confused with sexual abuse. Seven 
children referred to us are representative 
of such confusion. 

(AJDC. 1990;144:1319-1322) 

W h e n  geni ta l  or anal  disease occurs, 
the  hea l th  care provider  mus t  per-  

form a careful examinat ion and  consider  
diagnoses  o the r  than  sexual abuse,  es- 
pecially when  the  child volunteers  no 
his tory of abuse.  Ten percent  to 25% of 
children are sexually abused before age 
18 years.' With increasing awareness of 
this problem, physicians are being 
called on more frequently to examine 
children for signs of possible abuse. A 
diagnosis of sexual abuse may have seri- 
ous consequences for the child, family, 
and suspected offender. We will review 
the  exis t ing  l i te ra ture  on conditions 
mistaken for injuries due to child sexual 
abuse and present cases of seven chil- 
dren referred to us. 

PATIENT REPORTS 

PATIE.~'r I . - -A 6-year-old girl was re- 
ferred for a sexual abuse examination af'ter 
her pediatrician noted fresh vaginal bleeding 
and genital bruising and made a report of 
suspected abuse. On the day of the examina- 
tion, the child had returned to her divorced 
mother after a visit with her father. 

She had subepidermal bleeding over the 
left side of the clitoris, the left labium minus, 
and the left wall of the introitus. There was a 
2-cm ruptured bulla in the posterior four- 
chette to the right of the midiine. The hymen 
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was normal. There was a slight decrease in 
the pigmentation of the ~ surrounding the 
genitalia. There were two superficial fis- 
sures of the anal verge. The child was ques- 
tioned in private and denied sexual abuse. 
She was referred to a dermatologist, who 
diagnosed lichen sclerosus confirmed by bi- 
opsy (Fig 1). Treatment with topical cortico- 
steroid decreased the friability of the skin 
around the vagina and anus. 

PATIENT 2.--A 5-year-old girl was re- 
ferred by her private pediatrician with a 
complaint of intermittent vaginal bleeding. 
Over a 15-month period, the child had had II 
episodes of small amounts of red or brown 
blood on her underwear or on toilet paper. 
She had occasional episodes of dyenri~ A 
vaginal culture was positive for St~0tococ- 
c-u.s pyogene~ on one occasion, but treatment 
with antibiotics did not stop the vaginal 
bleeding. Serum foUicle-stimulating hor- 
mone, luteinizing hormone, and estradiol 
levels we~ normal on two occasions. 

Genital examination revealed Tanner I fe- 
male genitalia with a large, dilated, tortuous 
vein running from the top of the clitoris down 
through the right labium m,~us. The vaginal 
opening was completely hidden in hymen tis- 
sue, which w~ swollen and dark beefy red. 
There were a number of bright red, dilated 
blood vessels in the posterior fosa~ The child 
was interviewed alone and denied sexual 
abuse. A magnetic resonance imaging scan of 
the pelvis was normal. Examination under 
anesthesia revealed a hemangioma of the en- 
tire vagina. There was no evidence of sarco- 
ma botryoides or foreign body. No treatment 
will be undertaken unless significant bleed- 
ing occurs. 

PATIENT 3.--A 7-month-old female infant 
was seen in an emergency department for 
high fever. The examining pediatrician found 
an area in the perineum that he thought 
might be due to an injury from sexual abuse. 
The child and her 2-year-old sister were 
placed into protective custody by the police. 
Three days later, the child w ~  brought in for 
examination at a sexual abuse evaluation 
center. Genital examination revealed a vagi- 
nal opening hidden in light pink, redundant 
hymen tissue, which showed no evidence of 
trauma. Just below the rim of the posterior 

fourchette in the midline there was a deep 
red depression measuring 2 mm long and I 
mm deelx Under the colpesoope, this depres- 
sion appeared to be a congenital pit (Fig 2)` 
which could be manipulated and stretched so 
that the increased vascularity in its depth 
blanched. The iafant~ sister had a normal 
genital examination, and both girls wore re- 
turned to the custody of their parents. 

PATIENT 4.--A 5-year-old girl was 
brought to the outpatient clinic for a genital 
injury. The child stated that she had been 
climbing on a stool at her grandmotherb 
house and had fallen. A wooden leg of the 
stool had struck and injured her genitalia. 
She had experienced two episodes ofdysuria 
end hematu.,~ in the 4 hours since the injury 
occurred. Several clinic personnel expressed 
concern that the child might have been sexu- 
ally abused. 

Genital examination revealed a 2-cm lacer- 
ation in the re'ease lateral to the right labium 
minus, with adjacent bruising (Fig 3). The 
hymen was normal. The child denied sexual 
abuse. No report of suspected abuse was 
made. 

PATIENT 5.--A 2~yenr-old boy told his 
mother that his "bottom hurt" on returning 
from day care. His physician diagnosed anal 
trauma, and a day-care worker was inter- 
viewed by the police after the child said, 
"Mark hurt me." ARer the child was exam- 
ined at a child abuse center, the diagnosis of 
perlanal streptococcal cellulitis was made 
(Fig 4). On further questioning, the child said 
the day-care worker had hurt him when he 
was wiped after toileting. The pain apparent- 
ly occurred because of preexisting anal irrita- 
tion from the infection. 

PATIENT 6.--A 5-year-old girl was re- 
ferred to a sexual abuse evaluaZion program 
because her ~clan had noted that her 
clitoris was split. Examination revealed a 
complete cleft of the upper genital struc- 
tures, including the clitoris, labia minors, 
and anterior urethral wall. The child denied 
trauma or sexual abuse. Normal utenas, ova- 
ries, and kidneys wore visualized on uJtra- 
sound examination. Voiding cystourethro- 
gram was normal except for a 1.7-¢m split in 
the pubic symphysis. The child was referred 
to a pediatric urologist with a diagnosis of 
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F'Kj 1.--Pa~ent 1. Lichen sclerosus. 

F¢j 2. -- Patient 3. Congenital pit of the penne- 
al body. 

F'~j 3.--Patient 4. Slraddle injury adjacent to 
the right labium. 
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Fig 4.--Patient 5. Perianal streptococcal 
cellulitis. 

Fig 5.--Patient 6. Episl:~lius (incidental for- 
eign body). 

Fig 6.--Patient 7. Pedumthrai caruncle. 

congenital epispadius (Fig 5). 
PATIENT 7.--A 4-year-old girl was re- 

ferred for possible sexual abuse when she 
complained of dysuria and had several epi- 
sodes of hernaturia after playing with older 
neighborhood children. The child and her 
playmates convincingly denied sexual abuse 
or sexual play when questioned by the pa- 
tient's concerned mother and pediatrician. 
Genital examination revealed a hemorrhagic 
urethral carnncle (Fig 6). The child~ syrup- 

toms resolved over 3 weeks with warm sitz 
baths and topical estrogen cream. A report of 
suspected abuse was not made. 

COMMENT 
Dermatologic Disordem 

Erythema and excoriations of the 
genitalia are not signs specific to sexual 
abuse, as they may have many other 

common causes, including diaper der- 
matitis, poor hygiene, Cand/da, pin- 
worms, and irri tants such as bubble 
ba th ."  Increased pigmentation around 
the anus, although reported after 
chronic sexual abuse, is a common find- 
ing in nonabused children.'  Bruises in 
the genital or anal area can raise suspi- 
cion of possible sexual abuse. Bruising 
confused with child abuse has been re- 
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ported in the Ehlers-Danlos syndrome,' 
hematologic disorders, hypersensitivi- 
ty vasculitis, purpura fulminans, men- 
ingitis with disseminated intravascular 
coagulation, mongolian spots, and cases 
of coining or other folk medicine prac- 
tices. ~ Phytodermatitis also has been 
mistaken for bruising or burns due to 
child abuse. This disorder occurs when 
plant psoralens, notably the j uice of fig, 
lime, lemon, parsnip, or celery, contact 
the skin before sun exposure. ~~ 

Other dermatologic conditions that 
can cause pain, bleeding, fissures, and 
skin changes in the genital or anal re- 
gions that must be differentiated from 
signs of sexual abuse include lichen 
sclerosus, lichen planus, seborrheic der- 
matitis, atopic dermatitis, contact der- 
matitis, lichen simplex chronicus, and 
psoriasis." 

Lichen sclerosus manifests as alarm- 
ing subepidermal hemorrhages and bul° 
lous and vesicular lesions that can occur 
after minor trauma such as wiping with 
toilet tissue, as occurred with patient 1. 
The clinician should be familiar with the 
atrophic skin and hourglass-shaped 
area of decreased pigmentation around 
the genitalia and/or anus that character- 
ize this disease. A biopsy may be done to 
confirm the diagnosis. "~° 

Labial fusion is a common condition in 
girls who are still in diapers. In older 
girls it may be more likely related to 
sexual abuse but is not diagnostic. ~1.~ 

Congenital Conditions 

Congenital abnormalities of the geni- 
talia can cause concern about possible 
sexual abuse. Patient 2 had a hemangio- 
ma of the hymen and vaginal wall that 
produced hypervascularity and sweU- 
ing of the hymen tissues with intermit- 
tent bleeding. A vulvar hemangioma 
with ulcerative changes has been diag- 
nosed and investigated as a perineal 
burn secondary" to child abuse." Anoth- 
er child was referred to protective ser- 
vices after she presented with a midline 
skin defect, thought to be a traumatic 
scar, extending from the fossa navicu- 
laris into the anus. Colposcopic exami- 
nation at a child abuse center revealed 
no evidence of scarring. A diagnosis was 
made of congenital failure of midline fu- 
sion across the posterior fourchette." A 
common congenital anomaly of the ex- 
ternal anal sphincter may cause smooth, 
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fan-shaped areas in the midline at the 
anal verge, which may be mistaken for 
anal scars. Although anal skin tags have 
been observed after trauma from anal 
sodomy, 3 a prominent medial raphe and 
anterior midline anal skin tags are also 
common in nonabused children.-" Patient 
3 had a congenital midline pit of the 
perineal body, which was confused with 
an injury due to abuse. Patient 6 had 
midline congenital cleft of the genital 
structures above the urethra, an anom- 
aly that was undetected for 5 years de- 
spite regular pediatric care. Caution is 
advised in diagnosing midline lesions of 
the genitalia or anus. ~ 

Injuries 

Accidental injury to the genitalia may 
also be mistaken for sexual abuse." 
Straddle injuries usually cause crushing 
of soft tissue over a solid structure such 
as the pubic symphysis, ischiopubic ra- 
mus, and adductor longus tendon. Com- 
pared with injuries due to sexual abuse, 
straddle injuries are more often anteri- 
or and unilateral, cause damage to the 
external rather than internal genital 
structures, and are associated with an 
acute and dramatic history. Patient 4 
had characteristic historical and physi- 
cal findings of a straddle injury. Severe 
genital injuries, including vaginal lacer- 
ations and rectovaginal fistula, have 
been described in girls falling astride 
sharp objects, i, 

Sudden, accidental violent abduction 
of the legs may cause splitting injuries 
of the midline genital structures. ~ 
However, in the only patient report of 
this type of injury, the cause was forced 
abduction of the thighs during sexual 
abuse. ~ 

Motor vehicle acddents can cause in- 
jury to the genitalia.'~' A seat-belt inju- 
ry causing referral for possible sexual 
abuse has been described. The injuries 
included abrasions to the labia, hemato- 
ma of the mons, and a perineal tear. The 
hymen was undamaged. ~ In patients of 
African or Middle Eastern origin, fe- 
male circumcision in infancy or child- 
hood can result in hemorrhage and un- 
usual genital adhesions and scars. I, 

Genital strangulation by hairs or oth- 
er objects can occur accidentally, as a 
result of sexual abuse, or as punishment 
for toilet accidents. 21 Masturbation is 
not reported to cause genital injuries 

except in severely developmentally de- 
layed children or those who self-muti- 
late due to genetic diseases. ~'*~= A re- 
view of 11 clinical and behavioral 
syndromes that can result in seLf-inflict- 
ed injury in children and adolescents 
includes one child with recurrent hema- 
turia apparently caused by the child in- 
serting a quartz crystal into his urethra. 
As the authors caution, however, self- 
destructive behavior is more common in 
abused and neglected children. = Tam- 
pon use is reported to cause slight 
stretching of the hymenal opening but 
n o t  actual injuries to the hymen. =~'~ 

Other Anal Conditions 

Diseases that produce anal changes 
that might raise questions of abuse in- 
clude Crohn's disease," hemolytic ure- 
mic syndrome, ~ lichen sclerosus, ' '°  
postmortem anal dilation, 5 rectal tu- 
mor, neurogenic patulous anus, and se- 
vere or chronic constipation and mega- 
colon. =~ Eversion of the anal canal has 
been described as a result of sexual 
abuse. = However, Zempsky and Rosen- 
stein" have listed 11 other medical con- 
ditJons causing rectal prolapse in chil- 
dren. A causal relationship with anal 
abuse has not been established defini- 
tively. 

Infections 

Infections of the genitalia may lead to 
concerns about sexual abuse. Perianal 
streptococcal cellulitis, as in patient 5, 
can present as an erythematous per- 
ianal rash, painful defecation, anal fis- 
sures, and bleeding." This case is an 
example of the importance of obtaining 
a careful history to distinguish innocent 
actions from sexual abuse. Vaginal vari- 
celia has been confused with genital her- 
pes. = Genital warts in adults are consid- 
ered sexually transmitted. In children, 
other possible routes include in utero 
transmission, inoculation during deliv- 
ery, and autoinoculation." 

Urethral Conditions 

In patient 7, bleeding from a ure- 
thral caruncle led to concerns about sex- 
ual abuse. Other urethral conditions 
causing bleeding or alarming changes 
in armtomy include urethral heman- 
gioma, ~ urethral prolapse, urethral 
polyps, papilloma, urethral caruncle, 
sarcoma botryoides, and prolapsed ure- 
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terocele. Urethra] prolapse occurs most 
commonly in prepubescent black g i r l s .  
In  one  s e r i e s ,  67% (8/12) o f  g i r l s  w i t h  
u r e t h r a l  p r o l a p s e  h a d  a n t e c e d e n t  epi -  
socles of  i n c r e a s e d  i n t m - a b d o m i n a l  

p r e s s u r e ,  w h i c h  m a y  h a v e  c o n t r i b u t e d  
to t h e  cond i t ion .  S e x u a l  a b u s e  w a s  t h e  

c a u s e  of  p r o l a p s e  in one  p a t i e n t .  O t h e r  
c a u s e s  w e r e  in fec t ion ,  s e i z u r e s ,  r e s p i r a -  
t o r y  a n d  ur inary-  t r a c t  i n f e c t i o n s ,  b u r n s ,  
s t r a d d l e  i n ju ry ,  a n d  s t r a n g u r y .  ~ 
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SUMMARY 
Sexual abuse is included in the differ- 

ential diagnosis of a variety of abnormal 
physical findings in the genital and anal 
area. It is prudent for clinicians who 
discover these abnormalities to be 
aware of other potential diagnoses, to 
take a complete medical history, and to 
become comfortable with questioning 
children and their parents about possi- 
ble abuse. Parents can be told that sexu- 
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Estimates of the incidence of child sexual 
abuse vary enormously by the study meth- 
ods employed (la). In 1982, sexual abuse 
made up about 7% of all suspected reports 
of maltreatment made in the United States 
(I). Most authorities agree, however, that 
the true incidence greatly exceeds reported 
or disclosed cases. Sexual abuse may be 
more likely than other forms of abuse to re- 
main hidden for years after its onset (2). 
Visible scars are rare, the victims often feel 
stigmatized (or suffer memory repression), 
and adults often react with anger and disbe- 
lief when children make disclosures, in 
population surveys, 5-20% of women re- 
port having had unwanted sexual experi- 
ences during childhood, and upwards of  
50% give affirmative responses to more de- 
tailed probes about the occurrence of sex- 
ual maltreatment (3). 

Although the figures may be biased to 
some extent by disclosure and referral pat- 
terns, studies have found that for many, if 

not the majority, of child victims, sexual 
abuse begins in the first few years of  life 
(4,5). This early onset is one of the factors 
that contributes to delays in disclosure: 
young children are easily misled into believ- 
ing that the activities are "'special" and 
must be kept secret. Child sexual abuse is 
characterized by dynamics to which young, 
dependent children are particularly vulner- 
able. The perpetrator assures them that 
should they disclose, that dire conse- 
quences will ensue to themselves,  other 
family members,  or the perpetrator.  

The legal definition of  child sexual abuse 
includes both sexual contact (either intru- 
sion into body orifices, fondling, or requir- 
ing the child to fondle or fellate the per- 
petrator) and noncontact acts (such as 
exhibitionism, involvement in child pornog- 
raphy, and deliberate exposure of  children 
to sexually explicit materials). Sexual 
abuse of children generally begins with acts 
that may be confusing or frightening for 
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§ 8:1 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

III. 

§ 8:27 
§ 8:28 
§ 8:29 
§ 8:30 
§8:31 
§8:32 
§ 8:33 

PROSECUTOR'S GUIDE TO HANDLING SEXUAL 
ABUSE CASES 

Generally 
Interviews and interrogations of child witness 

Rules of interviewing children 
Know the law about admission of expert testimony 
Dealing with the child witness 
Working with the expert 
Determine which cases are better not prosecuted 

• § 8:34 
§ 8:35 
§ 8:36 
§ 8:37 
§ 8:38 
§ 8:39 

IV. DEFENSE GUIDE TO HANDLING SEXUAL ABUSE 
CASES 

Generally 
Familiarize yourself with the literature 
Know the law on admission of expert testimony 
Addressing issue of expert testimony 
Short circuiting a prosecution before trial 
Direct and cross-examination of experts 

V. CHECKLISTS 

§ 8:40 Prosecutor's checklist for trying sexual abuse cases 
§ 8:41 Defense checklist to handling sexual abuse cases 

I. INTRODUCTION 

§ 8:1 Overv iew 

By most accounts, reports of child sexual abuse in this country 
have grown exponentially over the past few decades. Whether the 
incidence of the crime is actually growing or the reporting of the 
crime is finally occurring is not clearly understood. What engenders 
no debate is that the abuse of children---whether physical, sexual, or 
emotional--is pernicious and damages their physical and mental 
well-being, often scarring them well into adulthood. Some children, 
sadly, do not survive the abuse. 

Among the more discussed aspects of child abuse is child sexual 
abuse. Long believed by many simply to be fantastic childhood tales, 
the vast majority of Americans now believe sexual abuse of children 
occurs and occurs fairly frequently. Some people, however, believe 
that a witch hunt for sexual abuse has developed in this country, and 
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CHILD SEXUAL ABUSE SYNDROME § 8:1 

t h a t  the  " expe r t s "  and  cour t s  h a v e  to ta l ly  lost  touch wi th  rea l i ty .  1 

In a recent  publication, one group of commenta tors  provided the 
following statistics: In  1991, an es t imated 2,694,000 children were  
reported to Child Protect ive Services agencies as vict ims o f . . .  
abuse or neglect. Of  these, approximate ly  15 percent,  or 404,100 
were sex abuse  cases . . . .  The numbers  for 1992 are even higher  
with an es t imated  2,936,000 repor ted cases o f . . .  abuse  and 17 
percent,  or 499,120 being sex abuse  cases. There  is also growing 
evidence tha t  a subs tan t ia l  portion of the al legations are e i ther  
u n s u b s t a n t i a t e d . . ,  or false . . . .  Of  the 2.7 million reported cases for 
1991, an average  of only 39 percent  were subs tan t i a ted  following 
investigation.  2 

The  p rosecu t ion  of adu l t s  who  phys ica l ly  b a t t e r  ch i ldren  is a gen-  
eraUy s i m p l e r  p rocess  t h a n  the  prosecut ion  of  sexua l  abuse r s .  In  
phys ica l  a b u s e  cases ,  t h e r e  is u s u a l l y  amp le  phys ica l  ev idence  to 
s u p p o r t  t h e  c l a im of abuse .  Addi t iona l ly ,  p h y s i c i a n s '  t e s t i m o n y  
abou t  the  b a t t e r e d  child s y n d r o m e  h a s  un i fo rmly  been  a d m i t t e d  in 
cour ts  and  is accep ted  in t he  medica l  profession.  3 In  sexua l  a b u s e  
cases,  however ,  t h e r e  is of ten no phys ica l  ev idence  and  re l i ance  on 
psychological  ev idence  h a s  t he re fo re  become m o r e  p ronounced .  

As w i th  m o s t  socie ta l  i s sues  be ing  p layed  out  in the  c r im in a l  
cour ts ,  however ,  t h e  road  to p rosecu t ing  sexua l  abuse  c r imes  h a s  
been  difficult .  T h e r e  h a s  been  s u b s t a n t i a l  conflict  in t he se  cases  
abou t  w h a t  ev idence  shou ld  be admiss ib le - - -mos t  p r o m i n e n t l y  in t he  
a r e a  of  a d m i s s i o n  of  e x p e r t  t e s t imony .  The  p rosecu t ion  h a s  c l a imed  
t h a t  diff icul t ies  e n c o u n t e r e d  i n h e r e n t  in p rov ing  sexua l  a b u s e  h a s  
m a d e  the  i n t roduc t ion  of e x p e r t  t e s t i m o n y  a necess i ty .  The  de fense  

[Section 8:1] 
1 The McMartin sexual abuse case in California and the Kelly Michaels 

case in New Jersey both underscore the growing belief among many  tha t  the 
allegations of sexual abuse are reaching hysterical proportions. In both 
cases, preschool teachers  were accused by several  children of sexual 
abuse---a~er numerous suggestive interrogations amid an atmosphere of 
hysteria. For an account of the McMartin case, see Coleman, Learning from 
the McMartin Hoax, 1(2) Issues in Child Abuse Accusations 68 (1989); Carl- 
son, Six Years of Trial By Torture, Time Mag, Jan. 29, 1990. Some of the 
details of the interrogation in the Michaels case are contained in the appen- 
dix to the New Jersey Supreme Court's opinion. State v. Michaels, 642 A.2d 
1372 (N.J. 1994). 

2 Jenkins & Howell, Child Sexual Abuse Examinations: Proposed Guide- 
lines for A Standard of Care, 22 Bull Am Acad Psychiatry & L 5, 6 (1994). 

3 The battered child syndrome is a diagnostic tool used by physicians 
determining the cause of children's repeated physical injuries. 
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§ 8:1 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

has claimed tha t  much of the expert testimony results in unfair  
trials in which innocent people are convicted of crimes they did not 
commit. 

The purpose of this chapter is to provide an overview for the 
practicing lawyer dealing with the child sexual abuse case. Its pri- 
mary focus will be to provide an in-depth review of the psychological 
evidence aspects of the child sexual abuse case. 

Specifically addressed will be the various concepts tha t  have 
become integral to the prosecution and defense of child sexual abuse 
cases. These concepts include the so-called "child sexual abuse 
accommodation syndrome," the psychological underpinnings for the 
claims tha t  "children do not lie about sexual abuse," the behavioral 
profiles often introduced at  trial of sexually abused children, and the 
growing concern about suggestive interview techniques and anatom- 
ical dolls. 

Additionally included in this chapter are a review of the various 
positions taken by the courts on the admission of psychological evi- 
dence, a discussion of the problems tha t  arise in the uncovering of 
alleged abuse, and a step-by-step approach to trying the child sexual 
abuse case. Furthermore,  the special problems of mass declarations 
of child abuse (where several children allege abuse at the hands  of 
the same person) are reviewed. As in most of the chapters in this 
book, there are prosecution and defense checklists at the end of the 
chapter. 

§ 8:2 S p e c i a l  p r o b l e m s  o f  ch i ld  s e x u a l  a b u s e  c a s e s  

It is hard to imagine a category of criminal cases tha t  presents 
more problems for both sides (and for the court) than child sexual 
abuse cases. The whole concept of child sexual abuse is such an 
affront to our sensibilities and so difficult to comprehend. With the 
growing awareness of child sexual abuse, many parents have been 
worried about leaving their  child in day care, and many profession- 
als in the day care business are terrified of the possibility of a child 
making a claim of sexual abuse. 

In addition to the difficulties presented in the case of one (or a few) 
children alleging abuse, there are special difficulties faced by both 
the prosecution and the defense in cases of mass declarations. The 
McMartin case in California and the Michaels case in New Jersey 
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CHILD SEXUAL ABUSE SYNDROME § 8 :3  

are  pe r fec t  e x a m p l e s  of the  dange r s  and  diff icul t ies  in the  cases .  1 

§ 8:3 - -  P r o s e c u t i o n  d i f f i c u l t i e s  i n  c h i l d  s e x u a l  a b u s e  c a s e s  

A m o n g  the  p r o b l e m s  faced by p rosecu tors  in t h e s e  cases  a r e  the  
following: 

• T h e r e  a re  u sua l l y  no wi tnesses  to the  cr ime,  o the r  t h a n  the  
child v ic t im.  

• T h e  v a s t  ma jo r i t y  of  cases  occur where  t he  adu l t  in ques t ion  h a s  
a r e l a t i o n s h i p  of t r u s t  wi th  the  child a n d  the  p a r t i e s  a re  of ten 
loa the  to br ing  suit .  T h e r e  is often a g r e a t  dea l  of  d i sbe l ie f  by  
one p a r e n t  w h e n  the  o the r  p a r e n t  is accused  of t he  acts ,  and  the  
child is of ten p r e s s u r e d  to r e can t  the  a l lega t ion .  

• Sexua l  a b u s e  often leaves  no physical  ev idence  as it  m a y  cons is t  
of  i m p r o p e r  t ouch ing  or o the r  acts.  

• Ch i ld r en  a re  of ten unbe l i evab le  wi tnesses  a n d  a re  h a m p e r e d  by  
an  inab i l i ty  to ve rba l i ze  and  expla in  all the  events .  

• Ch i ld r en  of ten r eac t  in unexpec ted  w a y s  to the  abuse ,  evidenc-  
ing behav io r s  t h a t  a re  difficult  for ju ro r s  to u n d e r s t a n d .  

• T h e  t a l e s  of  abuse  are  often too b iza r re  to be  be l ieved and  j u r o r s  
a s s u m e  t h a t  the  child m u s t  be f ab r i ca t ing  t h e  ta le .  

• Adu l t s  who  abuse  chi ldren  often lead v e r y  r e spec tab le ,  u p r i g h t  
l ives  in society,  m a k i n g  it difficult  for j u r o r s  to bel ieve  t h a t  t he  
d e f e n d a n t  could h a v e  c o m m i t t e d  such a pe rn ic ious  act. 

• Abused  ch i ldren  h a v e  often been  t h r e a t e n e d  or w a r n e d  abou t  
not  te l l ing  anyone  a b o u t  the  abuse  and  t h e y  a re  t h e r e f o r e  te r r i -  
b ly  a f ra id  to r evea l  the  abuse  for fea r  t h a t  t h e y  or t he i r  f ami ly  
will be  h a r m e d .  

• Ch i ld r en  a re  of ten u n a b l e  to s t a t e  w h e n  or w h e r e  the  a b u s e  
occur red  or specif ical ly how m a n y  t imes  it  occurred,  r e n d e r i n g  
t he i r  t e s t i m o n y  less  t h a n  bel ievable.  

• Ch i ld r en  are  of ten t r a u m a t i z e d  by t es t i fy ing  in c o u r t - - b o t h  as a 
r e s u l t  of  the  public a spec t  of  the  p roceed ing  a n d  by  the  p r e sen ce  

[Section 8".2] 
1 Both of the cases referred to, State v. McMartin, •. and State v. 

Michaels, 642 A.2d 1372 (N.J. 1994), involved child sexual abuse claims 
made by children who were in day care programs run by the defendants. In 
the McMartin case, the jury returned a verdict of not guilty after a year-long 
trial. In the Michaels case, the Superior Court and Supreme Court of New 
Jersey reversed the conviction (on different issues), with the likely result 
that  the case will not be able to be retried. The subject of mass declarations 
of child abuse is addressed in this chapter. 
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§ 8:3 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

of the abusive individual of whom they are afraid and/or whom 
they still love. 

As difficult a job as prosecutors have in these cases, defense coun- 
sel (and the courts) are faced with equally difficult challenges in the 
defense of child sexual abuse cases. 

§ 8:4 - -  D e f e n s e  d i f f i c u l t i e s  i n  c h i l d  s e x u a l  a b u s e  c a s e s  

Among the difficulties presented in the defense of child sexual 
abuse cases are the following: 

• Children are natura l ly  sympathetic witnesses, whom jurors 
want  to protect when they listen to them. Individuals accused of 
child sexual abuse crimes, on the other hand, are often not 
accorded the presumption of innocence by jurors, but are clearly 
viewed with distrust  and suspicion. 

• The flood of information on television, newspapers, magazines, 
and in other areas of the media about child sexual abuse has 
made the subject much more accessible and believable to the 
population at large. Many individuals are now convinced tha t  
there is an epidemic of child sexual abuse cases. 

• It is almost impossible to find witnesses to corroborate the 
adult 's denial of the act(s). How does a defendant prove tha t  the 
touching did not occur? 

• Stepfathers are often defendants and they have a historically 
"evil" reputation, deservedly or not. 

• Most courts have permitted children to testify without refer- 
ence to specific places, dates, or times, fur ther  complicating the 
availability of alibi and other defenses. 

• There is often a lack of witnesses and physical or circumstantial 
evidence---the defendant  has l imited tools to construct  a 
defense. 

• Courts  have become increasingly more lenient  wi th  
prosecutorial a t tempts  to introduce expert evidence to explain 
any discrepancies, bolster the child's testimony, and to explain 
the child's behavior. 

• Some courts are not requiring tha t  the child actually testify in 
court, but are permitt ing videotape testimony, thus depriving 
the ju ry  of the right to evaluate the child's testimony in person. 

There has recently been a growing awareness of the problems with 
inaccurate uncovering of child abuse by counselors, police, and pros- 
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CHILD SEXUAL ABUSE SYNDROME § 8 : 6  

ecutors. Specifically, the use of dolls and certain types of 
interrogation techniques have become more suspect. 

§ 8:5 m D i l e m m a  of  c o u r t s  h a n d l i n g  s exua l  a b u s e  cases  

Courts handling these cases must deal with the dynamic of balanc- 
ing their natura l  sympathy for the victims of crime with their  need to 
assure the fairness of the proceedings to individuals accused of 
crimes. Additionally, courts must  balance the need for expert testi- 
mony against  the danger of unfair  prejudice it poses. 

Another major problem for the courts is in evaluat ing the science 
behind the testimony. Many courts are confused in the area of psy- 
chological test imony and are unsure of who is or who should be an 
authority.  Additionally, many  of the experts are not familiar w i t h  
the l i terature and are not aware of the psychologically controversial 
nature  of the test imony they are providing to the court. 1 

H. E X P E R T  TESTIMONY 

§ 8:6 Advent  o f  expert  tes t imony 

As the prosecution of sexual abuse cases became more prevalent  in 
the 1980s, prosecutors began to push the courts to permit  the intro- 
duction of expert test imony to explain why children were changing 
their  stories, recanting tales of abuse, and acting in bizarre and 
inexplicable fashions. Additionally, prosecutors sought to buttress 
their cases by introducing expert testimony to explain to the jury  
tha t  sexually abused children often exhibited certain behavior pat- 
terns (profiles) and tha t  these patterns were exhibited by the child in 
question. Finally, some prosecutors at tempted to introduce expert 
evidence to suggest that  victims of child sexual abuse never or very 
rarely lie about such abuse. 

The prosecutors in child sexual abuse cases have argued the fol- 
lowing: tha t  the rules of evidence should permit expert psychological 
testimony; tha t  any difficulties with the expert's test imony went  
towards its weight and not its admissibility; tha t  the jury 's  inherent  
bias against  believing such testimony from children required such 
testimony; and tha t  defendants were not unfairly prejudiced by the 
introduction of such testimony. 

[Section 8:5] 
1 Chapter 2 contains a more complete discussion concerning the creden- 

tials of expert witnesses. 
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§ 8"6 PSYCHOLOGICAL • SCIENTIFIC EVIDENCE 

Not surprisingly, defense lawyers began seriously challenging this 
expert evidence on a variety of fronts, including challenges to the 
relevancy, reliability, and prejudicial effect of such evidence, the 
invasion of the jury's province to determine credibility, the qualifica- 
tions of the experts, and the basic unfairness of the testimony. 

The result of these arguments for and against expert testimony in 
child sexual abuse cases has been to create once again a wide diver- 
gence among the courts as to whether expert testimony should be 
admissible and, if so, what specific testimony should be considered 
by the jury. 

To understand the courts' respective positions, it is necessary to 
understand fully the psychological concepts to which the court and 
litigants are referring in these cases. To that end, the following 
sections will contain an explanation of the psychology behind the 
testimony, along with a review of the current literature and the 
various difficulties, as understood by the experts. 

§ 8:7 m P s y c h o l o g i c a l  a s p e c t s  o f  c h i l d  s e x u a l  a b u s e  

There are several psychological aspects to child sexual abuse. 
There are the psychological aspects to why children do not tell people 
immediately about the abuse. There are the behaviors sexually 
abused children exhibit, sometimes referred to as behavior profiles. 
Additionally, there are the psychological issues regarding recanta- 
tion, secrecy, and changes or discrepancies in the retelling of the 
abuse. This latter category is most frequently referred to as the child 
sexual abuse accommodation syndrome (CSAAS). Finally, there is 
the question of children's memory of and truthfulness about the 
abuse as well as children's suggestibility. 

§ 8:8 - -  C o n f u s i o n  o f  t h e  c o u r t s  

Oi~en, the courts (and litigants) confuse or misapprehend the psy- 
chological issues. Unfortunately, experts (or those who purport to be 
experts) also sometimes confuse these issues themselves, owing to 
the substantial and complex problems associated with expert testi- 
mony concerning child sexual abuse. 

Among the areas of dispute are whether children lie about sexual 
abuse, whether there is an identifiable set of behaviors indicated by 
victims of sexual abuse, whether psychologists have any special way 
of discerning whether children are telling the truth, and whether 
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CHILD SEXUAL ABUSE SYNDROME § 8 : 1 0  

there is any validity to the child sexual abuse accommodation 
syndrome. 

Fur ther  complicating the problem is the courts' leniency with 
regard to expert credentials. Often, the "experts" who testify do not 
have sufficient expertise and education to render the opinions they 
axe giving in court. Because there has been a great deal of lat i tude by 
the courts with regard to expert witnesses, individuals who are not 
licensed psychologists or psychiatrists regularly render opinions 
tha t  are far beyond their ken. The result of this procedure has been 
to create confusion in the courts. 

One of the more pronounced misunderstandings has been the con- 
fusion of CSAAS evidence with behavioral profiles and the erroneous 
belief tha t  CSAAS is a diagnostic syndrome. The following sections 
clearly explain the differences among the three types of evidence. 

§ 8:9 T h r e e  p o s s i b l e  t y p e s  of  p s y c h o l o g i c a l  t e s t i m o n y  

Generally, there are three different types of test imony tha t  prose- 
cutors have sought to introduce into evidence: behavior profiles of 
sexually abused children; child sexual abuse accommodation syn- 
drome testimony; and testimony concerning whether  children are 
telling the t ru th  about sexual abuse. 

§ 8:10 - -  C h i l d  s e x u a l  a b u s e  a c c o m m o d a t i o n  s y n d r o m e  

Psychiatr ist  Roland C. Summit  first introduced a theory to explain 
how children adjusted, or accommodated to sexual abuse. 1 Termed 
the child sexual abuse accommodation syndrome (CSAAS), it quickly 
found its way into the courtroom. CSAAS consists of some or all of 
five elements often seen in sexually abused children: (1) secrecy, (2) 
helplessness, (3) ent rapment  and accommodation, (4) delayed or (5) 
conflicted disclosure and retraction. 

Although the purpose of defining these characteristics as a syn- 
drome was to provide a common language for those working with 
abused children, 2 the courts began to admit such evidence in sexual 
abuse prosecutions, often to buttress claims of abuse. 

According to Dr. Summit  and other professionals, CSAAS is not a 
diagnostic syndrome. "The syndrome does not detect sexual abuse. 

[Section 8:10] 

1 Summit, M.D., The Child Abuse Accommodation Syndrome, 7 Child 
Abuse & Neglect 177 (1983). 

2 Id. at 191. See also Myers, Expert Testimony in Child Sexual Abuse 
Litigation, 68 Neb L Rev 1, 67 (1989)(hereinafter Myers, Expert Testimony). 
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§ 8:10 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

Rather it a s s u m e s  the presence of abuse, and explains the child's 
reactions to it." 3 In a criminal case, any evidence that  a s s u m e s  the 
existence of a material  fact in issue (namely, whether the child was 
abused) is potentially dangerous testimony. 

The method of using CSAAS in courts has often been erroneous, as 
many courts have admitted such syndrome evidence as if it were a 
diagnostic syndrome. However, there have been other misuses of the 
syndrome. One influential commentator has stated: 

If the first error was erroneously equating child sexual abuse 
accommodation syndrome with a diagnostic device, the second mis- 
take was hardly less serious. Some professionals conflated the 
reactions described by Summit, which are not probative of abuse, 
with. behaviors that are probative of abuse. This combination of 
behaviors was then denominated a syndrome, the presence of which 
was supposedly probative of abuse. 4 

Although Myers refers to "behaviors probative of abuse," the t ru th  
is that  many  experts also testify about behaviors tha t  are not neces° 
sarily probative of abuse, s In any event, the purpose of CSAAS has 
often been lost in the courts and inappropriately admitted. 

If  CSAAS test imony should be admitted (and that  is subject to 
some disagreement), the only appropriate way would appear to be as 
rebuttal test imony to the issue of delayed or inconsistent reporting 
and recantation. Some courts have allowed this testimony in for such 
purpose, s The purpose of admitt ing such testimony is to help reha- 
bilitate the child's test imony after it has been attacked on the 
grounds of inconsistency, delay, or recantation. 

Those who support the admission of such testimony claim tha t  the 
jury should be educated about the typical method of explaining such 
methods of reporting to contradict the inference that  the child is 
lying. That  is, many people believe that  individuals (including chil- 
dren) who recant  or delay reporting, or who relate inconsistent 
stories or stories tha t  change are not being honest. Since such delay- 
ing, reporting and recanting behavior is typical of abused children, 
juries should be advised of this. 

Those who oppose the admission of such testimony argue tha t  
such evidence invades the province of the jury  to determine credibil- 

3 Myers, Expert Testimony at 67. 
4 Id. 

s Behavioral profiles are addressed in the next section. 
s See, e.g., Hosford v. State, 560 So. 2d 163 (Miss. 1990). 
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CHILD SEXUAL ABUSE SYNDROME § 8 : 1 1  

i ty and that  it impermissibly suggests tha t  all child victims are 
telling the t ru th  when, in fact, some are not. Additionally, argu- 
ments  have been made that  juries are readily able to unders tand  
why children are afraid to tell about sexual abuse or why they get 
confused or recan t - -namely ,  tha t  they are children and not adults.  
Since these issue are within the range of common unders tanding,  
they  do not need to be explained by expert witnesses. There  are 
jurisdictions tha t  have declined to admit such tes t imony on these 
various grounds. 
• While CSAAS test imony clearly is helpful in proving actual cases 

of child sexual abuse, it is exceedingly dangerous in cases in which 
the allegations are not true. In the cases where abuse by the defen- 
dant  has not occurred, CSAAS testimony often el iminates the  only  
defense the defendant  can present. Again, the problem in sexual 
abuse cases is tha t  in the courts' concern for the welfare of the child, 
they  often lose sight of the fact that  in all criminal proceedings 
defendants  enjoy the constitutional presumption of innocence and 
ent i t lement  to present  a defense. 

The Supreme Court of Arizona highlighted the problem of appro- 
pr ia te  focus in State v. Moran, 7 noting that  "[g]iven the egregious 
na tu re  of child molestation, we are tempted to stretch the rules of 
evidence to their  utmost  . . . .  -8 That  court also noted tha t  child 
sexual abuse cases are "an evolving area of the law tha t  calls for 
creative, cautious, and reliable approaches to issues of proof tha t  
endeavor to protect blameless children and give their alleged abusers 
sufficient due process safeguards." 9 

§ 8:11 - -  B e h a v i o r a l  p r o f i l e s  o f  s e x u a l l y  a b u s e d  c h i l d r e n  

According to many psychologists who specialize in the area of child 
sexual abuse, there  are several observable behaviors tha t  are exhib- 
i ted by the  abused child. The admissibi l i ty  of this  evidence,  
sometimes referred to as a "profile" of the sexually abused child, has 
generated a lot of disagreement  in the courts. Among the behaviors 

7 State v. Moran, 728 P.2d 248 (Ariz. 1986). 
8 Id. at 251 n.2. 
9 Id. Again, the court here seems to have lost sight of the purpose of a 

criminal trial: for a jury to determine beyond a reasonable doubt whether an 
individual, presumed to be innocent, has committed the acts with which he 
is charged. No more and no less is to be accomplished in a criminal case. It is 
not the appropriate forum to focus on the rights of the child nor is it the place 
to protect blameless children. The job of protecting children is for the family 
courts and the department of social services in these cases. 
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described by experts in the  case l a w  1 on sexual abuse are the follow- 
ing characteris t ics:  p re -mature  Sexual knowledge, anger,  
depression, low self-esteem, fear of abuse stimuli, sexualized play, 
aggression, fear, clingyness, wi thdrawal ,  overly compliant and 
eager-to-please behavior, bed wetting, nightmares, excessive mas- 
turbation, and drawing figures with exaggerated or missing limbs. 

These behaviors do not account for the full range of exhibited 
behaviors by children who have been abused. In addition, many  of 
these behaviors are exhibited by children who have been exposed to 
or endured other t r auma (divorcing parents,  psychologically or phys- 
ically abusive parents,  or death of a parent, among others). 2 Even 
more significantly, some of these behaviors are exhibited by children 
without  significant t raumatic  situations. 3 

In the pas t  few years, however, there has been a growing consen- 
s.us among professionals about the existence of specific, unique 
behaviors exhibited by children who have either "personal or vicari- 
ous sexual experience. '4 Specifically, these behaviors include "age- 
inappropriate knowledge of sexual acts or anatomy, sexualization of 
play and behavior in young children, the appearance of genitalia in 
young children's drawings, and sexually explicit play with anatomi- 
cally detailed dolls." s 

Another s tudy that  collected the results of various professional 
dealings with sexually abused children found a high level of agree- 
ment  that  the following factors indicated sexual abuse: 

age-inappropriate sexual knowledge; sexualized play; precocious 
behavior; excessive masturbation; preoccupation with genitals; 
indications of pressure or coercion exerted on the child; the child's 
story remains consistent over time; the child's report indicates an 
escalating progression of sexual abuse over time; the child describes 
idiosyncratic details of the abuse; and physical evidence of the 

[ S e c t i o n  8:1 II 

1 There is a distinction between what the experts are writing about in 
scientific publications and what testimony has been admitted in the court- 
room. The former is far more specific and exact than the latter. 

2 See, for example, studies collected in Cappy & Moriarty, Child Sexual 
Abuse Syndrome: Exploring the Limits of Relevant Evidence, 1 Crim Proc L 
Rev 1 (1991); Myers, Expert Testimony at 62. 

3 Gardner, Sex Abuse Hysteria, Salem Witch Trials Revisited, 60-65 
(1991). 

4 Myers, Expert Testimony at 62. 
s Id. 
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abuse. 6 

However, these results a r e  by no means conclusive tha t  the abuse 
has  occurred. They simply are probative tha t  abuse may have 
occurred. What  the studies have failed yet  to do, however, is to 
de termine  the application of these findings, or to ascertain how 
scientifically controlled these various survey f indings were and 
whe ther  enough children who were not abused are not exhibiting 
such behaviors. Whether  an accurate diagnosis of child sexual abuse 
can be made by these observations has not yet  reached the level of 
necessary consensus among professionals, however, to be readily 
admit ted by all courts. 

For example, numerous  important  questions have not yet  been 
sufficiently addressed: 

• Do children who have watched pornographic movies exhibit 
these same behaviors? 

• Do children exhibit these behaviors if they  saw thei r  parents  (or 
babysit ter,  for example) having sex? 

• Wha t  is the  effect of sexual ly  explicit lyrics in music on 
children? 

• Do children who learn about sexuality at an early age from 
other  children exhibit these behaviors? 

• Do children who have looked at pornographic pictures or books 
exhibit such behaviors? 

• Is there  any difference exhibited in groups of children from 
different socio-economic backgrounds and cultures? 

• Have the changing mores of our society in the last  several years  
resul ted in children learning about sexual i ty  at increasingly 
younger  ages? What  has been the effect of the media  and televi- 
sion access to sexual information on children's early sexual 
knowledge? ~ 

6 Conte, Evaluating Children's Reports of Sexual Abuse: Results From a 
Survey of Professionals (unpublished), cited in Myers, Expert Testimony at 
75. 

The highly sexualized rap songs of the last few years seem to emphasize 
change in sexual knowledge among younger people. Additionally, the 
proliferation of twelve and thirteen- year-old children having sex suggests 
that children are being exposed to much more sexual information than 
previously believed. 

Children who are brought up by neglectful parents or substance addicted 
parents are oi~en exposed to sexual issues at a very young age, as a result of 
a lack of parental supervision. That does not mean, however, that those 
children were sexually abused. 
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§ 8:11 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

In addition to these questions, the courts have addressed the other  
questions concerning whether  the behavior profiles sought to be 
introduced really are evidence of the type that  should be admitted.  

§ 8:12 m _ _  D o  s e x u a l  a b u s e  v i c t i m s  r e a c t  i n  a n  i d e n t i f i a b l e  
p a t t e r n ?  

One of the more difficult problems for many of the courts dealing 
with the question of whether  to admit  evidence of child sexual abuse 
is whe the r  abused children react  in an identifiable pa t te rn .  It  
appears,  at this point, tha t  sexually abused children do not exhibit a 
specific pa t t e rn  of symptoms and that  it is difficult to accurately 
diagnose children on the basis of such symptoms. 1 There are, how- 
ever, individuals who claim to be able to diagnose sexual abuse from 
behavior pat terns .  2 

According to most of the l i terature on the subject, the reactions to 
sexual abuse vary  with the child, the na ture  and severity of the 
abuse, and the age of the child. Additionally, because of each individ- 
ual's unique  makeup,  children exposed to the same abuse (for 
example, two children of an abusive father) may react in total ly 
different fashions. As one commentator  notes, there' is "great varia- 
bility in the type and severity of the children's reactions." 3 

In a National  Inst i tute  of Mental Health study, wri t ten up by 
Lenore Walker, 4 over thirty-five different symptoms were noted in a 
s tudy of 369 sexually abused children. Although roughly one-third of 

[Section 8:12] 

1 See, e.g., Haugaard & Reppucci, The Sexual Abuse of Children, A Com- 
prehensive Guide to Current Knowledge and Intervention Strategies 177- 
78 (1988); Gardner, Sex Abuse Hysteria, Salem Witch Trials Revisited 
(1991); and studies collected in Note, The Unreliability of Expert Testimony 
on the Typical Characteristics of Sexual Abuse Victims, 74 Geo I_J 429, 440- 
41 (1985). 

2 Many individuals who testified as experts in sexual abuse cases claim to 
be able to diagnose child sexual abuse by the behavior patterns of children. 
See, e.g., Allison v. State, 346 S.E.2d 380 (Ga. App. 1986), in which three 
expert witnesses testified about child sexual diagnoses based on behaviors 
exhibited by the child. 

3 Meyers, Expert Testimony in Child Sexual Abuse Litigation, 88 Neb L 
Rev 1, 55 (1988). This comprehensive article was published as part of a 
multi-disciplinary group composed of a law professor and several mental 
health practitioners. It has been widely cited by various courts around the 
country. 

4 Handbook on Sexual Abuse of Children, Assessment and Treatment 
Issues (1988). 
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the  chi ldren  suffered from low self-esteem, the re  were  no s y m p t o m s  
t h a t  were  exhibi ted  by a major i ty  of the children,  s 

§ 8:13 - - - -  D o  s e x u a l l y  a b u s e d  c h i l d r e n  a c t  l i k e  o t h e r  
c h i l d r e n ?  

Anothe r  issue t h a t  has  a r i sen  in child sexual  abuse  p rosecu t ions  is 
t h a t  sexual ly  abused  chi ldren exhibi t  many  behaviors  t h a t  a re  simi- 
lar  to ch i ldren  who have  been subjected to o the r  forms of abuse ,  such  
as ba t te r ing ,  emot iona l ly  abused  and neglected.  As one c o m m e n t a t o r  
has  noted:  

[O]ne cannot reliably say that  a child exhibiting a certain combina- 
tion of behaviors  has  been sexually abused r a t h e r  than ,  for 
instance, physically abused, neglected, or brought  up by psychotic 
parents.  Although future  research may support  identification of 
victims by thei r  behaviors,  such identification is cur ren t ly  not 
possible. 1 

The  behaviors  exhib i ted  by sexual ly  abused ch i ldren  are  of ten  the  
behaviors  of a child who has  been betrayed,  t r e a t e d  cruel ly ,  t e r r i f i ed  
and  emot iona l ly  damaged .  In t h a t  sense, those  chi ldren  r ea l ly  are  
not  d i f ferent  f rom the  chi ldren  whose pa ren t s  be ra t e  t h e m  or bea t  
them,  s t a rve  them,  or neglect  them.  At the most  f u n d a m e n t a l  level,  
the  child is not  t h r iv ing  because  of mi s t r ea tmen t .  "The p rob lems  are  
not  abuse-specific;  . . . t he  common problems all can be t ied to the  
lack of  n u r t u r a n c e  . . . all [caregivers] failed to provide  sensi t ive ,  
suppor t ive  care  for t he i r  child." 2 

In the  cour t room,  however ,  the  fact  tha t  the  behav io r s  a re  not  
t ru ly  d is t inc t  f rom one a n o t h e r  damages  the i r  abi l i ty  to be r e l evan t ,  
p roba t ive  evidence.  The  lack of d iscr iminant  abi l i ty  is of ten  fa ta l  in 
ev iden t i a ry  decisions.  More  t h an  one court  has  r e m a r k e d  on th is  
issue: 

Suffice it to say, then, tha t  the l i terature in the area is d isparate  
and contradictory and tha t  the child abuse experts have been una- 
ble to agree on a universal  symptomology of sexual abuse, especially 
the precise symptomology that  is sufficiently reliable to be used 

s A chart containing the symptoms is contained in Cappy & Moriarty, The 
Child Sexual Abuse Syndrome: Exploring the Limits of Relevant Evidence 
in Criminal Trials, 1 Crim Prac L Rep 1, 2 (1993). 

l S e c t i o n  8:13] 
1 Haugaard & Reppucci, supra, at 178. 
2 Freidrich, Psychotherapy of Sexually Abused Children and Their Fami- 

lies 25 (1990). 
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confidently in a forensic setting as a determinant of abuse. 3 

Additionally complicating the issue is the fact tha t  some experts  in 
the field believe tha t  certain of the behaviors ascribed to sexual 
abuse are actually normal childhood behaviors---such as t emper  tan- 
trums, bedwetting, and nightmares.  4 Since these behaviors are 
ol%en not indicative of abuse, there  is a fur ther  dilution of their  
probative value. 

Despite these problems inherent  in the evidence, many courts (as 
will be fully discussed later  in the chapter) have admitted evidence of 
behaviors exhibited by alleged abused children. In many jurisdic- 
tions, it would appear  tha t  the analysis performed by the Utah  
Supreme Court  in R i m m a s c h  was not undertaken.  Rather,  several  
courts have simply reviewed the expert  test imony in a cursory fash- 
ion and decided to admit  such test imony without benefit of much 
analysis. 

§ 8:14 m Do s e x u a l l y  a b u s e d  c h i l d r e n  lie a b o u t  t he  a b u s e ?  

In case ai%er case, prosecutors have introduced (or a t tempted  to 
introduce) evidence through expert  witnesses tha t  victims of sexual 
abuse simply do not lie about their  abuse. According to these experts  
who testify, children generally do not have sufficiently developed 
sexual knowledge to fabricate a tale of abuse, nor do they have the 
motivation to do so. These experts may also claim that  children are 
reluctant  to discuss the abuse and find it painfully difficult to re la te  
such tales of abuse. 

There are studies to support  the claims that  children do not lie 
about sexual abuse. 1 Empirical data would seem to support  the 
claim that  small children really would not know enough to fabricate 

3 State v. Rimmasch, 775 P.2d 388, 401 (Utah 1989). 
4 Gardner, M.D., Sex Abuse Hysteria, Salem Witch Trials Revisited 

60-65 (1991). 
[Section 8:14] 
1 See, e.g., Berliner & Barbieri, The Testimony of the Child Victim of 

Sexual Assault, 40 J. Soc. Issues 125, 127 (1984), stating: 

there is little or no evidence indicating that children's reports are unreliable, 
and none at all to support the fear that children often made false accusations 
of sexual assault or misunderstand innocent behavior by adults . . . .  Not a 
single study has ever found false accusations of sexual assault a plausible 
interpretation of a substantial portion of cases. Goodman, A_man & Hirsch- 
man report that in their experiments, "children never made up false stories 
of abuse even when asked questions that might foster such reports." 
(emphasis supplied). 
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such tales. For example, how would a four-year-old child have any 
knowledge to create the suggestion tha t  a male adult  put his penis in 
her mouth? Nothing in her realm of experience enables her  to make 
such a statement.  And yet, there are other influences on children, 
such as exposure to sexually explicit material,  suggestibility in the 
interview process and manipulation by a t rusted adult,  tha t  could 
affect a child's statements.  

In studies addressing when children lie, researchers have identi- 
fied five motivations for children to be inclined to fabricate. These 
motivations are "(1) avoiding punishment;  (2) sustaining a game; (3) 
keeping a promise (e.g., protect a loved one); (4) achieving personal 
gains (e.g. rewards, being accepted into a group); (5) and avoiding 
embarrassment ."  2 

The authors discussed various studies in which children were 
given one of the above-listed motives to lie. One s tudy involved 
parents  kissing their  child while giving them a bath. Another s tudy 
involved children watching an adult  spill ink and then being told by 
tha t  adult  tha t  the adult would be in trouble if the child told anyone 
about spilling the ink. A sizable percentage (42 percent) of five-year- 
olds involved in the study claimed to have no knowledge when asked 
about the spilled ink. In the bathtub experiment, ha l f  the children 
did not tell the t ru th  in response to questions asked of them. 

In making the connection between children's willingness and abil- 
i ty to lie in these five scenarios, the authors state as follows: 

Until now, researchers who have claimed that children cannot be 
coached to distort their testimony appear to have tilted the odds 
toward finding truthfulness among preschoolers by implicitly using 
motives that  favor a truthful outcome (e.g., Goodman et al., 1990; 
Saywitz et al., 1991). There were no motives for the child to make 
false disclosures in these earlier studies. 

In sum, the most recent research on lying has attempted to approxi- 
mate real-life crime contexts by weaving effect and motive into 
studies of recollection and by using highly familiar contexts such as 
observing loved ones break toys or being kissed while in the bath- 
tub. Young children will consciously distort their reports of what 
they witnessed, and they will do so more in response to some 
motives (e.g., fear of reprisal and avoidance of embarrassment) than 
others (e.g., to sustain a gain, gain rewards), s 

Ceci & Bruck, Suggestibility of the Child Witness: A Historical Review 
and Synthesis, 113 Psychol Bull 403,426 (1993), referring to the results of 
numerous studies. 

3 Id. at 426. 
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Although these  studies do not prove tha t  children may lie about 
abuse, they  certainly call into question the studies tha t  claim 
unequivocally tha t  children do not lie about abuse. For those attor- 
neys who are in jurisdict ions which permit  tes t imony about  
credibility, it would be wise to review the Ceci and Bruck article in 
its entirety and find out if there are any follow-up articles tha t  have 
been published subsequently. 

§ 8 :15  __ m E f f e c t s  o f  e x p o s u r e  t o  s e x u a l l y  e x p l i c i t  m a t e r i a l  

It is conceivable tha t  a four-year-old has heard about sexual inci- 
dents or mat ters  from an older sibling, a friend, or from watching the 
Geraldo show while the babysitter was on the phone. In short, there 
are many ways tha t  a child could develop sexually precocious knowl- 
edge, al though it may be difficult to pinpoint such acquisition of 
knowledge in a specific child. 

We live in a world where sexual mores have loosened drastically in 
the last several years. What was once unheard of is now common- 
place. Profan i ty  and sexual messages are everywhere- - f rom 
advertising to MTV to movies and magazines. This has had an effect 
on younger children, as mental  heal th professionals will attest. 1 

Often, there are relatively harmless types of exposure to sexually 
exPlicit scatological knowledge--children playing doctor, or watch- 
ing a movie such as Dennis the Menace where one child fools another  
into kissing a doll's bare bottom. Children are natural ly curious, and 
"private par ts"  often generate a great deal of curiosity. 

When children are eight or nine, it is now more likely tha t  they  
have been exposed to a fair amount  of sexually explicit information 
on the television, in the movies and in the lyrics of song. 2 Children 
permitted to "channel surff  at will on the television without supervi- 
sion will find material  to which they should not be exposed. Any child 
who goes to the movies cannot help but be exposed to sexually 
explicit mater ia l .  Even clothing adver t i sements  are sexual ly  

[Section 8:15] 

1 See, e.g., Gardner, Sex Abuse Hysteria: Salem Witch Trials Revisited, 
19-22 (1991). 

2 Lyrics, for instance, such as the one from popular Snoop Doggy Dog 
song, Gin and Juice - -  "I'm dialing 187 (murder) with my dick in your 
mouth." 
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suggestive. 3 
Clearly, by the time a child is thirteen or fourteen, the child has 

sufficient sexual knowledge to comprehend and report sexual abuse 
as well as sufficient knowledge to fabricate sexual abuse. The huge 
increase in pregnancies among young girls of twelve, thirteen,  and 
fourteen clearly indicates a growing exposure to and engagement  in 
sex at younger and younger ages. 

In children of all ages, however, there is always the possibility tha t  
they inadvertently observed their parents or babysitters engaging in 
sexual behavior. 

§ 8:16 - - - -  S u g g e s t i b i l i t y  a n d  i n t e r r o g a t i o n  o f  c h i l d r e n  

In other circumstances, some believe that  the nature  of the q u e s -  
tioning about the abuse can confirm what actually never occurred. 
Recently, the Supreme Court of New Jersey issued an explosive 
opinion detailing the suggestive methods by which the police interro- 
gated children in a sexual abuse case. In State v. Michaels, 1 the 
prosecution alleged tha t  Ms. Michaels abused an entire preschool 
class. Numerous children confirmed the abuse and there  were 
experts to testify about the behavioral effects of the child abuse. The 
defendant  was ul t imately convicted of 114 counts of child sexual 
abuse and sentenced to forty-seven years in jail. 

On appeal, the New Jersey Superior Court reversed the conviction 
on various grounds. The supreme court subsequently heard the case 
only on the issue of the method of interrogation of the children and 
affirmed the superior court. In discussing whether  the interrogation 
of children was suggestive, the court stated that  "an investigatory 
interview of a young child can be coercive or suggestive and thus  
shape the child's responses . . . .  If  a child's recollection of events has 
been molded by an interrogation, tha t  influence undermines the 
reliability of the child's responses as an accurate recollection of 
actual events." 2 

In the Michaels case, the court quoted pieces of the tape-recorded 
interviews and remarked tha t  numerous children were told tha t  the 
defendant  was in jail because she had hurt  children. They were also 

3 The concern over sexually suggestive advertising, especially with the 
use of teenage models, became more vocal in the late Summer of 1995. See, 
e.g., Carlson, Where Calvin Crossed the Line, TIME, Sept 11, 1995, at 64. 

[Section 8:16] 

1 State v. Michaels, 642 A.2d 1372 (N.J. 1994). 
2 Id. at 1377. 
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told to keep her in jail and to be the "little detectives" for the police. 
Mock police badges were given to the  children who cooperated. In 
addition, the children were subjected to mild threats,  cajoling, and 
bribery. 

In sum, the court found that  "the interviews of the children were 
highly improper and employed coercive and unduly suggestive meth- 
ods. As a result, a substantial  likelihood exists that  the children's 
recollection of past events was both st imulated and materially influ- 
enced by tha t  course of questioning." 3 

The court relied on the various psychological studies to support its 
finding tha t  there was a substantial  likelihood that  the children's 
recollections were tainted. 4 

The dangers of suggestibility were addressed at length in a recent 
article by researchers Stephen J. Ceci and Maggie Bruck. s In tha t  
article, the authors review the research and results of studies per- 
formed on children's memories and suggestibility over the past  
several decades. Among the interesting findings made by these 
researchers were tha t  children have a fragile boundary between 
reality and fantasy and may be confused about the source of certain 
memories. 6 Additionally, children are susceptible to adult question- 
ing and often act in a manner  tha t  shows that  they desire to comply 
with a respected authori ty figure. 7 

Thus, when police, social workers, or parents question a child 
about sexual abuse, they  may  be unknowingly  suggest ing the 
answer to the child in their  questions. Apparently, "children some- 

3 Id. at 1380. 

4 Studies relied upon by the New Jersey Supreme Court include: Poole & 
White, Effects of Question Repetition on Eyewitness Testimony of Children 
and Adults, 27 Developmental Psychology, (Nov 1991); Goodman & Hegel- 
son, Child Sexual Assault: Children's Memory and the Law, 40 U Miami L 
Rev 181 (1985); Younts, Evaluating and Admitting Expert Opinion Testi- 
mony In Child Sexual Abuse Prosecutions, 41 Duke LJ 691 (1991); King & 
Yuille, Suggestibility and the Child Witness, in Children's Eyewitness Mem- 
ory (Ceci, et al eds 1987); Berger, The Deconstitutionalization of the 
Confrontation Clause; A Proposal for a Prosecutorial Restraint Model, 76 
Minn L Rev 557 (1992); and Ceci, Age Differences in Suggestibility, in 
Children's Eyewitness Memory (Ceci, et al eds 1987). 

s Ceci & Bruck, Suggestibility of the Child Witness: A Historical Review 
and Synthesis, 113 Psychol Bull 403 (1993)(hereinafter Ceci & Bruck). 

6 Id. at 417-18. 

7 Accord Gardner, Sex Abuse Hysteria: The Salem Witch Hunts Revisited 
94-95 (1991). 
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t imes a t t empt  to make their  answers consistent with what  they see 
as the in tent  of the questioner ra ther  than with ~ thei r  knowledge of 
the event. 8 

§ 8:17 - - ~  I m p o r t a n c e  o f  v i d e o t a p i n g  i n t e r r o g a t i o n  

The United States  Supreme Court in Idaho v. Wrigh t  I noted that  
the failure to use a videotaped interview with children in sexual 
abuse cases created the potential  for elicitation of unrel iable  infor- 
mation. 

T h e  guidelines referred to in this book that  detail  proper  interview 
techniques,  along with the commentators,  uniformly support  the use 
of videotaping to make certain there  is no coerciveness to the initial 
allegation. 2 

If  there  has been no videotaping in your case, urge the court to 
provide you wide lat i tude pretrial,  and if it gets tha t  far, dur ing trial  
to fully develop any theory of suggestive or coercive questioning. 
Make sure you have reviewed the l i terature of the  effects of suggesti- 
bility before you proceed with an examination. You will need to know 
what  const i tutes inappropriate  questioning before you s tar t  your  
case. 

§ 8:18 m m D a n g e r s  o f  r e p e t i t i v e  q u e s t i o n i n g  

According to the experts, there  is a substantial  danger  tha t  when 
children are repeatedly questioned, they will begin to mold thei r  
answers  to the desires of the interrogators.  When such interrogators  
are the prosecution (or their  agents), the child's t es t imony will begin 
to be molded according to the prosecution's vision. The Supreme 
Court  of New Jersey  remarked on this phenomenon in the case of 
Sta te  v. Michaels,:  1 

The use of incessantly repeated questions also adds a manipulative 
element to an interview. When a child is asked a question and gives 
an answer, and the question is immediately asked again, the child's 

s Ceci & Bruck at 418-22. 
[Section 8:17] 
1 Idaho v. Wright, 497 U.S. 805 (1990). 
2 See generally Berger, The Deconstitutionalization of the Confrontation 

Clause: A Proposal for Prosecutorial Restraint Model, 76 Minn L Rev 557, 
608 (1992); Goodman & Hegelson, Child Sexual Assault: Children's Memory 
and the Law, 40 U Miami L Rev 181, 195, 198-99 (1985). 

[Section 8:18l 
1 State v. Michaels, 642 A.2d 1372 (N.J. 1994). 
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§ 8:18 PSYCHOLOGICAL & SCIENTIFIC EVIDENCE 

normal reaction is to assume that the first answer was wrong or 
displeasing to the adult questioner . . . .  The insidious effects of 
repeated questioning are even more pronounced when the questions 
themselves over time suggest information to the children. 2 

In light of the results of these studies, there is a real need for 
prosecutors to be especially careful about how they conduct thei r  
interviews and a special motive for defense lawyers to carefully 
inquire about  such interrogation. 

§ 8:19 - - - -  A p p r o p r i a t e  i n t e r r o g a t i o n  t e c h n i q u e s  

As discussed earlier, it is critically important  in child sexual abuse 
cases to ascertain tha t  investigation was done p roper ly - -whe the r  
you are a defense lawyer or a prosecutor. There  are guidelines 
promulgated for the proper interrogation of children, requir ing tha t  
the in terviewer  remain "open, neutra l  and objective," and tha t  the 
interviewer avoid asking leading questions, never th rea ten  a child or 
t ry  to force a re luctant  child to talk. Additionally, the in terviewer  
should never  tell the  child what  other  people have reported. 1 

To learn appropriate techniques for interviewing children, you 
may want  to review the studies and guidelines studies and guide- 
lines available on the subject. 2 

2 Id. at 1377 (citing Poole & White, Effects of Question Repetition on 
Eyewitness Testimony of Children and Adults, 27 Dev Psychol 975 (1991) 
and Goodman & Helgeson, Child Sexual Assault: Children's Memory and 
the Law, 40 U Miami L Rev 181, 195 (1985)). 

[Section 8:19] 
1 Michaels, 642 A.2d at 1378, quoting American Prosecutors Research 

Institute, National Center for Prosecution of Child Abuse, Investigation and 
Prosecution of Child Abuse 7-9, 24 (1987). 

2 Those studies and guidelines include Myers, The Child Witness: Tech- 
niques for Direct Examination, Cross-Examination and Impeachment, 18 
Pac IM 801 (1987); American Academy of Child and Adolescent Psychiatry: 
Guidelines for the Clinical Evaluation of Child and Adolescent Sexual 
Abuse, 27 Am Acad Child Adolescent Psychiatry 655 (1988); Jenkins & 
Howell, Child Sexual Abuse Examinations: Proposed Guidelines for a Stan- 
dard of Care, 22 Bull Am Acad Psychiatry & L 5 (1994). 
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§ 8 : 2 0  m _ _  A n a t o m i c a l  dol l  d e b a t e  

Anatomical dolls have been used for many years  to help children 
who are believed to have been abused explain the abuse. 1 According 
to the experts, many professionals base their  opinions on whe the r  
children were abused by watching them play with anatomical  dolls. 2 
There  has developed,  however, a growing debate about  the use of 
these dolls among professionals. 

Specifically, some professionals claim that  the dolls are sugges- 
five, simply because they are anatomically correct. For example,  a 
"child may  insert  a finger into a doll's genitalia simply because of its 
novelty or 'affordance. '3 The fact tha t  a child will put  two dolls 
together,  simply because they fit together, needs to be considered in 
these cases. 

The second problem alleged with anatomical dolls is tha t  no con- 
trol studies have been done. In other  words, there  are no s tandards  
for how nonabused children play with these dolls and there  is no 
established protocol addressing the proper manner  of how dolls 
should be used during the interview. 

Dr. Richard Gardner,  Clinical Professor of Child Psychia t ry  at the 
College of Physicians and Surgeons at Columbia Universi ty,  claims 
tha t  the exaggeration of the dolls' genitalia renders  them overly 
suggestive: 

The child cannot but be startled and amazed by such a doll. The 
likelihood of the child's ignoring these unusual genital features is 
almost at the zero level. Accordingly, the dolls almost demand 
attention and predictably will bring about the child's talking about 
sexual issues. Again, the contamination here is so great that the 
likelihood of differentiating between bona fide and fabricated sex 
abuse has become reduced considerably by the utilization of these 
terrible contaminants. 

If one gives a child a peg and a hole, the child is going to put the peg 
in the hole unless the child is retarded or psychotic . . . .  Give a child 
one of these female anatomical dolls with wide open mouth, anus, 
and vagina; the child will inevitably place one or more fingers in one 
of these conspicuous orifices. For many . . . .  such an act is "proof" 

[Section 8-.20] 

1 See Boat & Everson, The Use of Anatomical Dolls Among Professionals 
in Sexual Abuse Evaluations, 12 Child Abuse & Neglect 171 (1988). 

2 Mason, A Judicial Dilemma: Expert Witness Testimony in Child Sex 
Abuse Trials, 19J. Psych. & L. 185, 197-204 (1991). 

3 Ceci & Bruck at 423. 
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that the child has indeed been sexually abused. 4 

According to the review of studies Considered by Ceci and Bruck, 
there are inconsistent results  about whether  anatomical dolls were 
probative of sexual abuse. Ceci and Bruck state the following: 

Our reading of the literature suggests that the techniques for using 
anatomical dolls have not been developed to the level that they 
allow for a clear differentiation between abused and nonabused 
children. It seems that for a small number of nonabused children, 
the dolls are suggestive in that these children engage them in sex- 
ual play. s 

In the event  you are handl ing a case in which anatomical dolls were 
used, it is important  to review the research on these issues and 
discuss the mat te r  fully with your  expert.  

4 Gardner, M.D., Sex Abuse Hysteria: The Salem Witch Trials Revisited 
52 (1991). 

s Id. at 424-25. Among the anatomical doll studies reviewed in this article 
are August & Forman, A Comparison of Sexually Abused and Nonabused 
Children's Behavioral Responses to Anatomically Correct Dolls, 20 Child 
Psychiatry & Human Dev 39 (1989); White, Interviewing Young Sexual 
Abuse Victims with Anatomically Correct Dolls, 10 Child Abuse & Neglect 
519 (1986); Realmuto, Specificity and Sensitivity of Sexually Anatomically 
Correct Dolls in Substantiating Abuse: A Pilot Study, 29 J Am Acad Child & 
Adol Psych 743 (1990); Cohn, Anatomical Doll Play of Preschoolers Referred 
for Sexual Abuse and Those Not Referred, 15 Child Abuse & Neglect 455 
(1991). 
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Proposed Amendment to Rule 702 (Approved to be recommended to the 

Standing Committee) 

Rule 702. Testimony by Experts 

If scientific, technical, or other specialized knowledge will assist the trier of 

fact to understand the evidence or to determine a fact in issue, a witness qualified as 

an expert by knowledge, skill, experience, training, or education, may testify; thereto 

in the form of an opinion or otherwise-, pro~-ided that (I) tile testimony is Sufficiently 

based upon reliable facts or data, (2) the testimony is tile product of reliabl~: 

principles and methods, and (3) the witness has applied the pnnciples and method~ 

F.eliablv to the facts of the case. 
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Proposed Adviso W Committee Note 

Rule 702 has been amended in response to Daz¢bert v. e~/[erreIl Dow 

Pharmaceuticals, Inc., 509 U.S. 579 (1993), and to the many cases applying 

Dazdaert. In Daubert the Court charged district judges with the responsibility of 

acting as gatekeepers, to exclude expert testimony that is not reliable. The 

amendment afftrrns the trial judge's  role as gatekeeper and pro~-ides some general 

standards that the trial judge must use to assess the reliability and helpfulness of 

proffered expert testimony. The Rule provides that expert testimony of all types -- 

not only the scientific testimony specifically addressed in Daz~bert--presents 

questions of admissibility, for the trial court in deciding whether the evidence is 

reliable and helpful, and as such is governed by Rule 104(a). 

Daubert set forth a non-exclusive checklist for trial courts to use in assessing 

the reliability of scientific expert testimony. The factors explicated by the DazLberr 

Court are: (1) whether the expert's technique or theory can be or has been tested-- 

that is, whether the expert's theory can be challenged in some objective sense, or 

whether it is simply a subjective, conclusory approach that cannot reasonably be 

assessed for reliability; (2) whether the technique or theory has been subject to peer 

review and publication; (3) the "known or potential rate of error of the technique or 

2 
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theory when applied; (4) the e:dstence and maintenance of standards and controls: 

and (5) the degree to which the technique or theow has been generally accepted m 

the scientific community. 

No attempt has been made to "codify" these specific factors set forth in 

Daubert. Daubert itself emphasized that the factors were neither exclusive nor 

dispositive. Other courts have recognized that not all of the explicated factors can 

apply to every type of expert testimony. See Tyus v. Urban Search Management, 

102 F.3d 256 (Tth Cir. 1996) (noting that the factors mentioned by the Court in 

Daubert do not neatly apply to expert testimony from a sociologist). See also 

Kannankeril v. TerminLv Int 7, Inc., 128 F.3d 802,809 (3d Cir. 1997) (holding that 

lack of peer review or publication was not dispositive where the expert's opinion 

was supported by "widely accepted scientific knowledge"). The standards set forth 

in the amendment are broad enough to require Consideration of any or all of the 

specific Daubert factors where appropriate. 

Courts both before and after Daubert have found other factors relevant in 

determining whether expert testimony is sufficiently reliable to be considered by the 

trier of fact. These factors include: 

(1) Whether experts are "proposing to testify about matters growing naturally 





and directly out of research the}.' have conducted independent of the litigation, 

or whether they have developed their opinions expressly for purposes of testi- 

fying." Dauber~ v. Merrell Dow Pharmacez~ticals, Inc., 43 F.3d 1311, 1317 

(9th Cir. 1995). 

(2) Whether the expert has unjustifiably extrapolated from an accepted 

premise to an unfounded conclusion. See General Elec. Co. v. Joiner, 118 

S.Ct. 512, 519 (1997) (noting that in some cases a court ;~may conclude that 

there is simply too great an analytical gap between the data and the opinion 

proffered"). 

(3) Whether the expert has adequately accounted for ob~.ious alternative 

explanations. See Claar v. Burlington N.R.R., 29 F.3d 499 (gth Cir. 1994) 

(testimony excluded where the expert failed to consider other obvious causes 

for the plaintiff's condition). Compare Ambrosini v. Labarraque, 101 F.3d 

129 (D.C.Cir. 1996) ( the possibility of some uneliminated causes presented a 

question of weight, so long as the most obvious causes had been considered 

and reasonably ruled out by the expert). 

4 





(4) Whether the expert "is being as careful as he would be in his regular 

professional work outside his paid litigation consulting.'" Sheehan v. Daily 

Racing Form, Inc., 104 F.3d 940, 942 (7 ~h Cir. 1997). See also Brazm v. 

Lorillardlnc., 84 F.3d 2_30, 234 (7 m Cir. 1996) (Daubert requires the trial 

court to assure itself that the expert "adheres to the same standards of 

intellectual rigor that are demanded m his professional work."). 

(5) Whether the field of expertise claimed by the expert is known to reach 

reliable results. See Sterling v. Velsicol Chem. Corp., 855 F.2d 1188 (6 ~h Cir. 

1988) (rejecting testimony based on "clinical ecology" as unfounded and 

unreliable). 

All of these factors remain relevant to the determination of the reliabilittty of expert 

testimony under the amendment. 

The Court in Daubert declared that the "focus, of course, must be solely on 

principles and methodology, not on the conclusions they generate." 509 U.S. at 595. 

Yet as the Court later recognized, "conclusions and methodolog2,' are not entirely 

distinct from one another." General Elec. Co. v..Joiner, 118 S.Ct. at 519. Under the 

-amendment, as under Daubert, when an expert purports to apply a methodolog-y 
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consistent with professional standards, and yet reaches a conclusion that other 

experts in the field would not reach, the trial court may fa/rlv suspect that the 

methodology has not been faithfully applied. See Lust v. Merrell Dow 

Pharmaceuticals, Inc., 89 F.3d 594,598 (9th Cir. 1996). The amendment 

specifically provides that the trial court must scrutinize not only the methodolo~: that 

was used by the expert, but also whether the methodology has been properly applied 

to tile facts of the case. As the court noted in In re Paoli R.R. ?'ard PCB Litig., 35 

F.3d 717,745 (3d Cir. 1994): "any step that renders the analysis unrel iable. . .  

renders the expert's testimony inadmissible. This is true whether the step completely 

changes a reliable methodology or merely misapplies that methodolo~." 

Daubert involved scientific experts, and the Court left open whether the 

Daubert standards apply to expert testimony that does not purport to be 

scientifically-based. The inadaptability of many of the specific Daubert factors 

outside the hard sciences (e.g., peer review and rate of error) has led some courts to 

find that Daubert is simply inapplicable to testimony by experts who do not purport 

to be scientists. See Compton v. Subaru of  Am., Inc., 82 F.3d 1513 (10th Cir. ) 

(Daubert inapplicable to expert testimony of automotive enNneer), cert. denied, 117 

S. Ct. 611 (1996); Tamarin v. Adam Caterers, Inc., 13 F.3d 51 (2d Cir. 1993) 

(Daubert inapplicable to testimony based on a payroll review prepared by an 





accountant). Other courts have held that Daubert is.applicable to all expert 

testimony, while noting that not all of the Daubert factors can be applied readily to 

the testimony of experts who are not scientists. See Watkins v. Telsmith, Inc., 121 

F.3d 985, 991 (5 t~ Cir. 1997), where the court recognized that "[n]ot every g-uidepost 

outlined in Daubert will necessarily apply to expert testimony based on en~ineermg 

principles and practical experience", but stressed that tile trial court after Daubert is 

still obligated to determine whether expert testimony is reliable; therefore, "[w]hether 

the expert would opine on economic evaluation, advertising psycholog-y, or 

en~neering," the trial court must determine "whether the expert is a hired g-un or a 

person whose opinion in the courtroom will withstand the same scrutiny that it would 

among his professional peers." 

The amendment does not distinguish between scientific and other forms of 

expert testimony. The trial court's gatekeeper function applies to testimony bv any 

expert. While the relevant factors for determining reliabili W will vary from expertise 

to expertise, the amendment rejects the premise that an expert's testimony should 

be treated more permissibly simply because it is outside the realm of science. An 

opinion fi-om an expert who is not a scientist should receive the same de~ee  of 

scrutiny for reliability as an opinion from an expert who purports to be a scientist. 

See Watkins v. Telsmith, Inc., 121 F.3d 984, 991 (5 'h Cir. 1997) ("[I]t seems exactly 
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backwards that experts who purport to rely. on general eng-meering pnnciples and 

practical experience rmght escape screening bv the district court simply by stating 

that their conclusions were not reached by, any particular method or technique."). 

Some expert testimony will be more objectively verifiable, and subject to the 

expectations of falsifiability, peer review, and publication. Other Lypes of expert 

testimony will not rely on anything like a scientific method, and so will have to be 

evaluated by reference to other standard principles attendant to the particular area of 

expertise. The trial judge in all cases of expert testimony must find that it is properly 

grounded, well-reasoned, and not speculative before it can be admitted. If there is a 

well-accepted body' of learning and experience in the field, then the expert's 

testimony must be ~ounded in that learning and experience to be reliable, and the 

expert must explain how the conclusion is so gounded See, e.g., American College 

of Trial Lawyers, Standards and Procedures for Determining the Admissibility of 

Expert Testimony after Daubert, 157 F.R..D. 571,579 (1994) ("Whether the 

testimony concerns economic principles, accounting standards, property valuation or 

other non-scientific subjects, it should be evaluated by reference to the 'knowledge 

and experience' of that particular field."). 

The amendment requires that the testimony must be the product of reliable 

principles and methods and that they are reliably applied to facts of the case. While 
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:'principles" and "methods" may convey one impression when applied to scientific 

knowledge, they remain relevant when applied to technical or other specialized 

knowledge. For example, when a law enforcement agent testifies regarding the use of 

code words in a drug transaction, the principle applied is that participants in such 

transactions regularly use code words to conceal the nature of their acti,,-ities. The 

method used by the agent is the application of extensive experience to analyze the 

meaning of the conversations. So long as the principles and methods are sufficiently 

reliable and applied reliably to the facts of the case, this type of testimony should be 

admitted. 

If the witness is relying solely or primarily on experience, then the witness 

must explain how that experience leads to tile conclusion reached. The trial courts 

gatekeeper function requires more than simply ;'taking the expert's word for it." See 

Daubert v. Merrell Dow Pharmaceuticals, Inc.. 43 F.3d 13 l 1, 1319 (9th Cir.) 

(I 995) ("We've been presented with only the experts' qualifications, their 

conclusions and their assurances of reliability. Under Daubert, that's not enough."). 

The more subjective and controversial the expert's inquiry, the more likely the 

testimony should be excluded as unreliable. See O'Conner v. Commonwealth 

Edison Co., 13 F.3d 1090 (7th Cir. 1994) (expert testimony based on a completely 

subjective methodology held properly excluded). 
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The amendment requh-es that expert testimony must be based upon reliable 

and sufficient underlying ':facts or data." The term "data" is intended to encompass 

the reliable opinions of other experts. See the Advisory Committee Note to Rule 70_3. 

There has been some confusion over the relationship between Rules 702 and 

703. The amendment makes clear that the sufficiency of the basis of an expert's 

testimony is to be decided under Rule 702. Rule 702 sets forth the overarching 

requirement of reliability, and an analysis of the expert's basis cannot be divorced 

from the ultimate reliability of the expert's opinion. In contrast, the "reasonable 

reliance" requirement of Rule 70.3 is a relatively narrow inquiry. By its terms, Rule 

70.3 does not regulate the basis of the expert's opinion per se. Rather, it reg-ulates 

whether the expert can rely on information that is otherwise inadmissible. If the 

expert purports to rely on inadmissible information, Rule 70_3 requires the court to 

determine whether that information is of a type reasonably relied upon by other 

experts in the field. If so, the expert can rely on the information in reaching an 

opinion. However, the question of whether the expert is relying on a sufficient and 

reliable basis of information--whether admissible information or not--is governed by 

the reliability requirement of Rule 702. 

The amendment makes no attempt to set forth procedural requirements for 

exercising the trial court's gatekeeping function over expert testimony, such as are 

I0 





discussed in, e.g, Margaret Berger, Procedural Patadigmsfor Applying ihe 

Dauber[ Test, 78 Minn.L.Rev. 1345 (1994). Courts have shown considerable 

ingenuity and fle,'dbility in considering challenges to expert testimony under 

Daubert., and it is contemplated that this will continue under the amended Rule. 

See, e.g., Cortes-Irizarry v. Corporacion Insular, 111 F.3d 184 (1 st Cir. 1997) 

(discussing the application of Daubert in ruling on a motion for summary judgment); 

In re Paoli R.R. YardPCB Litig., 35 F.3d 717,736, 739 (3d Cir. 1994) (discussing 

the use of in limine hearings); Claar v. Burlington ~:R.R., 29 F.3d 499,502-05 (9th 

Cir. 1994) (discussing the trial court's technique of ordering experts to submit serial 

affidavits explaining the reasoning and methodoloD' underlying their conclusions). 

The amendment continues the practice of the ori~nal rule in referring to a 

qualified witness as an "expert." This was done to provide continuity and to 

minimize change. The use of the term "expert" in the rule does not, however, mean 

that a jury should be informed that a qualified witness is testifying as an "expert". 

Indeed, there is much to be said for a practice that prohibits the use of the term 

"expert" by both the parties and the court at trial. Such a practice "ensures that trial 

courts do not inadvertently put their stamp of authority," on a witness' opinion, and 

protects against the jury's being "overwhelmed by the so-called 'experts'." Hon. 

Charles R.ichey, Proposals to Eliminate the Prejudicial Effect of the Use of the 

11 
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Word "Expert" Under the Federal Rules of Evidence in Criminal and Civil duty 

Trials, 154 F.R.D. 537, 599 (1994) (setting forth limiting instructions and a standing 

order employed to prohibit the use of the term "expert" m jury trials). 
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November 1, 1997 GUIDELINES MANUAL §2A3.4 

Background: The offense covered by this sectTon is a misdemeanor. The maximum term of  
imprisonment authorized by statute is one year. 

lL-Ib-~otieal Note: Effective November I. 1987. Amended effective November 1, 1989 (see Appendix C. amendment 94); November 1. 1995 
(see Appendix C, amendment 511 ). 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact 

(a) Base Offense Level: 

(l) 16, if the offense was committed bv the means set forth in 18 U.S.C. 
§ 2241(a) or,(b); 

(2) 12, if the offense was committed bv the means set forth in 18 U.S.C. 
§ 2242; 

(3) 10, other~vise. 

(b) Specific Offense Characteristics 

(1) If the victim had not attained the age of  twelve years, increase bv 4 levels; 
but if the resulting offense level is less than 16, increase to level 16. 

(2) If the base offense level is determined under subsection (a)(1) or (2), and 
the victim had attained the age of twelve years but had not attained the age 
of sixteen years, increase by 2 levels. 

(3) If the victim was in the custody, care, or supervisor3, control of the 
defendant, increase by 2 levels. 

(c) Cross References 

(1) If the offense involved criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

(2) If the offense involved criminal sexual abuse of a minor or attempt to 
commit criminal sexual abuse of  a minor (as defined in 18 U.S.C. 
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory. 
Rape) or Attempt to Commit Such Acts), if the resulting offense level is 
greater than that determined above. 

Commentary 

Statutory provisions." 18 U.S.C. .~" 2244(a)(1), (2). (3). For additional statuto~ provision(s), se__ge 
Appendix A (Statutory Index). 
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§2A3.4 GUIDELINES MANUAL November I, 1997 

Application Notes. 

. "The means set forth in 18 U.S. C. § 2241(a) or ('b)" are by using force against the vicam; by 
threatening or placing the victim in fear  that anv person will be subjected to death, serious 
bodily iWury, or ladnapping; by rendering the victim unconscious; or by administering by force 
or threat offorce, or without the knowledge or permission of  the victim, a drug, intoxicant, or 
other similar substance and thereby substantially impairing the abili~ o f  the victim to appraise 
or control conduct. 

. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear  
(other than by threatening or placing the victim in fear  that any person will be subjected to 
death, serious bodily injury, or ladnapping) ; or by victimizing an individual who is incapable 
o f  appraising the nature o f  the conduct or physically incapable o f  declining participation in, 
or communicatTng unwillingness to engage in, that sexual act. 

. Subsection ('b)(3) is intended to have broad application and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example, 
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who 
wouM be subject to this enhancement. In determining whether to apply this enhancement, the 
court shouM look to the actual relationship that existed between the defendant and the victim . 
and not simply to the legal status o f  the defendant-victim relationship. 

. I f  the adjustment in subsection ('o)(3) applies, do not apply §3B1.3 (Abuse o f  Position o f  Trust 
or Use o f  Special StalO. 

. I f  the defendant's criminal history includes a prior sentence for  conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse 
(criminal sexual abuse is covered under §§2A3.1-3. 3). Alternative base offense levels are provided 
to take account o f  the different means used to commit the offense. Enhancements are provided for  
victTmizing children or minors. The enhancement under subsection (b)(2) does not apply, however. 
where the base offense level is determined under subsection (a)(3) because an element o f  the offense 
to which that offense level appfies is that the victim had attained the age o f  twelve years but had not 
attained the age o f  sixteen years. For cases involving consensual sexual contact involving victims 
that have achieved the age o./'12 but are under age 16, the offense level assumes a substantial 
difference in sexual experience between the defendant and the victim. I f  the defendant and the victim 
are similar in sexual experience, a downward departure may be warranted. For such cases, the 
Commission recommends a downward departure to the equivalent o f a n  offense level o f  6. 

Historical Note: Effective November !. 1997. Amended effective November 1. 1989 (see Appendix C. amendment 95); November I. 1991 
(_~ Appendix C. amendment 392); November I. 1992 ~ Appendix C. amendment 4~4). November I. 1995 (see Appendix C. amendment 
511). 

- 5 2  - 



0 

0 

0 



N o v e m b e r  1, 1997 GUIDELINES MANUAL §2A3.1 

identical to those otherwise provided for  assaults involving an official victim; when no assault is 

revolved, the offense level is 6. 

Historical Note: Effective October 15, 1988 (see Appendix C. amendment 64). Amended effective November 1, 1989 (see Appendix C, 
amendments 89 and 90); November 1.1992 ~ Appendix C. amendment 443); November 1, 1997 ~ Appendix C. amendment 550). 

3. CRIMINAL SEXUAL ABUSE 

§2A3.1. Crimin01 Sexual Abuse: Attemvt to Commit Criminal Sexual Abuse 

(a) Base Offense Level: 27 

(b) Specific Offense Characteristics 

(l) If the offense was committed by the means set forth in 18 U.S.C. § 2241 (a) 
or (b) (including, but not limited to, the use or display of any dangerous 
weapon), increase by 4 levels. 

(2) (A) If the victim had not attained the age of twelve years, increase by 
4 levels; or (B) if the victim had attained the age of twelve years but had 
not attained the age of sixteen years, increase by 2 levels. 

(3) If  the victim was (A) in the custody, care, or supervisory control of the 
defendant; or (B) a person held in the custody of a correctional facility, 
increase by 2 levels. 

(4) (A) If the victim sustained permanent or life-threatening bodily injury, 
increase by 4 levels; (B) if the victim sustained serious bodily injury, 
increase by 2 levels; or (C) if the degree of injury, is between that specified 
in subdivisions (A) and (B), increase by 3 levels. 

(5) If the victim was abducted, increase by 4 levels. 

(c) Cross Reference 

(1) If a victim was killed under circumstances that would constitute murder 
under 18 U.S.C. § 1111 had such killing taken place within the territorial 
or maritime jurisdiction of the United States, apply §2A 1. ! (First Degree 
Murder). 
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§2A3.1 GUIDELINES MANUAL November 1, 1997 

(d) Special Instruction 

(1) If  the offense occurred in a correctional facility and the victim was a 
corrections employee, the offense shall be deemed to have an official victim 
for purposes of  subsection (a)of  §3A1.2 (Official Victim). 

© 

Commentaw 

Statutory Provisions. 18 U.S C. §4 2241, 2242. For additmnal statutory provision(s), se_g Appendix 
" A (Statutory Index). 

44ppltcation Notes: 

1. For purpo.(es o f  this guideline-- 

"Permanent or life-threatening bodily injury," "serious bodily injury, "and "abducted" are 
defined in the Commentary to §1B1.1 (Application InstructTons). However, for purposes o f  this 
guideline, "serious bodily injury" means conduct other than criminal sexual abuse, which 
already is taken into account in the base offense level under subsection (a). 

"The means set forth m 18 U.S.C. § 2241(a) or (b)" are: by using force against the victim;by 
threatening or placing the victim m fear that any perso n will be subject to death, serious bodily 

• injury, or kidnaping; by rendering the victim unconscious; or by administering by force or 
threat o f  force, or without the knowledge or permission o f  the victim, a drug, intoxicant, or 
other similar substance and thereby substantially impairing the ability o f  the victim to appraise 
or control conduct. This provision would apply, for example, where any dangerous weapon 
was used, brandished, or displayed to intimidate the victim. 

. Subsection (0)(3), as it pertains to a victim in the custody, care, or supervisory control o f  the 
defendant, is intended to have broad applicatmn and is to be applied whenever the victim is 
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day 
care providers, baby-sitters, or other temporary caretakers are among those who would be 
subject to this enhancement. In determining whether to apply this enhancement, the court 
should look to the actual relationship that existed between the defendant and the victim and 
not simply to the legal status o f  the defendant-victim relationship. 

. I f  the adjustment in subsection (o)(3) applies, do not apply §3B1.3 (Abuse oft)osition o f  Trust 
or Use o f  Special Skill). 

. I f  the defendant was convicted (A) o f  more than one act o f  criminal sexual abuse and the 
counts are grouped under §3DI.2 (Groups o f  Closely Related Counts), or (11) o f  only one such 
act but the court determines that the offense involved multiple acts o f  criminal sexual abuse 
o f  the same victim or different victims, an upward departure would be warranted. 

. l.f a victim was sexually abused by more than one participant, an upward departure may be 
warranted. Se_..g §5K2.8 (Extreme ConducO. 
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. l f  the defendant's criminal history includes a prior sentence for  conduct that is similar to the 
instant offense, an upward departure may be warranted 

Background: Sexual offenses addressed in this section are crimes o f  violence. Because o f  their 
dangerousness, attempts are treated the same as completed acts o f  criminal sexual abuse. The 
maximum term o f  imprisonment authorized by statute is life imprisonment. The base offense level 
represents sexual abuse as set forth in 18 U.S.C. § 2242. An enhancement is provided for  use o f  
force; threat o f  death, serious bodily injury, or kidnapping; or certain other means as defined in 
18 U.S.C. § 2241. This includes any use or threatened use o f  a dangerous weapon. 

An enhancement is provided when the victim is less than sixteen years o f  age. An additTonal 
enhancement is provided where the victim is less than twelve years o f  age. Any criminal sexual 
abuse with a child less than twelve years o f  age, regardless o f  "consent." is governed by §2A3.1 
(Criminal Sexual Abt~se). 

An enhancement for  a custodial relationship between defendant and victim is also provided. 
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a 
person the victim trusts or to whom the victim is entrusted. This represents the potential for  greater 
and prolonged psychological damage. Also, an enhancement is provided where the victim was an 
inmate of, or a person employed in, a correctional facility. Finally, enhancements are provided for  
permanent, life-threatening, or serious bodily injury and abduction. 

~istorica] ~ote: Effective November 1, 1987. Amended effective November 1. 1989 (see Appendix C, amendments 91 and 92); November 1, 
1991 (see Appendix C, amendment 392); November 1, 1992 (see Appendix C, amendment 444), November 1. 1993 (see Appendix C, 
amendment 477); November 1, 1995 ~ Appendix C, amendment 51 I); November 1, 1997 (see Appendix C, amendment 545). 

§2A3 .2 .  Criminal Sexual Abuse of  a M i n o r  (Statutory_ Rape l  or  At t empt  to  C o m m i t  S u c h  Act s  

(a) Base Offense Level: 15 

(b) Specific Offense Characteristic 

(l) If the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

(c) Cross Reference 

(l) If the offense involved criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3. l 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

Commentary 

Statutor~ provision. 18 U.S.C. ff 2243(a). For additional statutory provision(s), see Appendix A 
(Statutory lndex). 
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§2A3.2 GUIDELINES MANUAL November 1, 1997 

2, 

Application Notes: 

. 1.f the defendant committed the criminal sexual act in furtherance o f  a commercial scheme such 
as pandering, transporting persons for the purpose o f  prostitunon, or the production o f  
pornography, an upward departure may be warranted Se.._ee Chapter Five, Part K (Departures). 

. Subsection (b)(1) is intended to have broad application and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example, 
teachers, day, care providers, baby-sitters, or other temporary caretakers are among those who 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relatmnship that e~sted between the defendant and the victim 
and not simply to the legal status o f  the defendant-victim relationship. 

. 1.f the adjustment in subsection (b)(1) applies, do not apply §3B!.3 (Abuse o f  Position o f  Trust 
or Use o f  Special Skill). 

. l.f the defendant's criminal history includes a prmr sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Background: This section applies to sexual acts that would be lawful but for the age o f  the victim. 
It is assumed that at least a four-year age difference exists between the victim and the defendant, as 
specified in 18 U.S.C. § 2243(a). An enhancement is provided for a defendant who victimizes a 
minor under his supervision or care. 

l-]istorieal Note: Effective November 1. 1987. Amended effective November 1. 1989 ~ Appendix C. amendment 93); November 1. 1991 
(see Appendix C. amendment 392); November 1. 1992 (see Appendix C. amendment 444); November 1. 1995 (see Appendix C, amendment 
511). 

§2A3.3. Criminal Sexual Abuse of a Ward or Attemnt to Commit Such Acts 

(a) Base Offense Level: 9 

Statutory prov¢sion: 
(Statutory Index). 

Application Notes: 

1. 

. 

Comme~lta~ 

18 U.S.C. § 2243(b). For additional statutory provision(s), see Appendix A 

A ward is a person in official detention under the custodial, supervisory, or disciplinary 
authority o f  the defendant. 

l f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted 
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~ackground. The offense covered by this section is a misdemeanor. The maximum term o f  
imprisonment authorized by statute is one year. 

~listo~eal Note: Effective November 1, 1987. Amended effective November 1, 1989 ~ Appendix C. amendment 94); November 1, 1995 
Appendix C, amendment 511). 

§2A3.4. Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact  

(a) Base Offense Level: 

(i) 16, if the offense was committed by the means set forth in 18 U.S.C. 
§ 2241(a) or (b); 

(2) 12, if the offense was committed by the means set .forth in 18 U.S.C. 
§ 2242; 

(3) 10, otherwise. 

(b) Specific Offense Characteristics 

(l) If the victim had not attained the age of twelve years, increase bv 4 levels; 
but if the resulting offense level is less than 16, increase to level 16. 

(2) If the base offense level is determined under subsection (a)(l) or (2), and 
the victim had attained the age of twelve years but had not attained the age 
of sixteen years, increase by 2 levels. 

(3) If the victim was in the custody, care, or supervisory control of the 
defendant, increase by 2 levels. 

(c) Cross References 

(1) If the offense involved criminal sexual abuse or attempt to commit criminal 
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1 
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse). 

(2) If the offense involved criminal sexual abuse of a minor or attempt to 
commit criminal sexual abuse of a minor (as defined in 18 U.S.C. 
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory 
Rape) or Attempt to Commit Such Acts), if the resulting offense level is 
greater than that determined above. 

Commenta.w 

Statutory Provisions: 18 U.S.C. § 2244(a)(1).(2).(3). 
Appendix A (Statutory lndex). 

For additional statutory provision(s), see 
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Aoolicatmn Notes: 

. "The means set forth in 18 U .SC  § 2241(a) or ('b)" are by using force against the victim; by 
threatening or placing the victTm in fear that any person will be subjected to death, serious 
bodily injury, or iadnapping: by rendering the victTm unconscious; or by administering by force 
or threat o f  force, or without the knowledge or permission o f  the victTm, a drug, intoxicant, or 
other similar substance and thereby substanaally impairing the ability o f  the victim to appraise 
or control conduct. 

. "The means set forth in 18 U.SC. § 2242" are by threatening or placing the victim in fear 
(other than by threatening or placing the vicam in fear that any person will be subjected to 
death, serious bodily injury, or k~dnapping) ; or by victimizing an individual who is incapable 
o f  appraising the nature o f  the conduct or physically incapable o f  declining participatmn in, 
or communicating unwillingness to engage in, that sexual act. 

. Subsection (b)(3) is intended to have broad application and is to be applied whenever the 
victim is entrusted to the defendant, whether temporarily or permanently. For example, 
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who 
would be subject to this enhancement. In determining whether to apply this enhancement, the 
court should look to the actual relatmnship that emsted between the defendant and the victim 
and not simply to the legal status o f  the defendant-victim relaaonship. 

. l f  the adjustment in subsecaon (b)(3) applies, do not apply §3B1.3 (Abuse o f  Positron o f  Trust 
or Use o f  Special SialO. 

. l f  the defendant's criminal history includes a prior sentence for conduct that is similar to the 
instant offense, an upward departure may be warranted. 

Background: This sectmn covers abusive sexual contact not amounting to criminal sexual abuse 
(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided 
to take account o f  the different means used to commit the offense. Enhancements are provided for 
victTmizmg children or minors. The enhancement under subsection (b)(2) does not apply, however, 
where the base offense level is determined under subsection (a)(3) because an element o f  the offense 
to which that offense level applies is that the victim had attained the age o f  twelve years but had not 
attained the age o f  sixteen years. For cases involving consensual sexual contact involving vicams 
that have achieved the age o f  12 but are under age 16, the offense level assumes a substantTal 
difference m sexual experience between the defendant and the victim. I f  the defendant and the victim 
are similar in sexual experience, a downward departure may be warranted. For such cases, the 
Commission recommends a downward departure to the equivalent o f  an offense level o f  6. 

His~xica! Note: Effective November I, 1987. Amended effective November I, 1999 (see Appendix C, amendment 95), November l, 1991 
Appendix C. amendment 392); November 1, 1992 ~ Appendix C, ammdment 444); November !, 1995 ~see Appendix C, amendment 

511) .  
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S E N T E N C I N G  T A B L E  
( in m o n t h s  o f  i m p r i s o n m e n t )  

Zone A 

Zone B 

Zone C 

Zone D 

Offense 1 
Level (0 or 

1 0-6 
2 0-6 
3 0-6 

4 0-6 
5 0-6 
6 0-6 

7 0-6 
8 0-6 
9. 4-10 

10 6-12 
11 8-14 
12 10-16 

13 12-18 
14 15-21 
15 18-24 

16 21-27 
17 24-30 
18 27-33 

19 30-37 
20 33-4 1 
21 37-46 

22 41-51 
23 46-57 
24 51-63 

25 57-71 
26 63 -78 
27 70-87 

28 78-97 
29 87-108 
30 97-121 

31 108-135 
32 121-151 
33 135-168 

34 151-188 
35 168-210 
36 188-235 

37 210-262 
38 235-293 
39 262-327 

40 292-365 
41 324-405 
42 360-life 

43 life 

1) 

C r i m i n a l  H i s t o r y  C a t e g o r y  ( C r i m i n a l  H i s t o r y  P o i n t s )  

II III IV V 
(2 o r3)  (4 ,5 ,6)  (7 ,8 ,9)  (10,11,12)  

0-6 0-6 0-6 0-6 
0-6 0-6 0-6 0-6 
0-6 0-6 0-6 I- 2-8 

I 

0-6 0-6 [ 2-8 4-10 
0-6 [ I-7 4-10 6-12 
1-7 2-8 6-12 [ 9-15 

I 

2-8 4-10 [ 8-14 [ 12-18 

I 
J  .27 

I , .24 
12-18 15-21 21-27 27-33 

15-21 18-24 24-30 30-37 
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REFERRALS FOR PHYSICAL AND SEXUAL ABUSE 
AGAINST CHILDREN 

U N I T E D S T A T E S  A T T O R N E Y ' S  OFFICE 
DISTRICT OF NORTH DAKOTA 

Year 

1993 

1994 

1995 

1996 

1997 

1998 
(1/1 to 9/15) 

Physical Abuse 

6 

7 

9 

10 

7 

11 

Sexua l  A b u s e  

29 

27 

43 

4 5  

30 

30 

Chart reflects matters, cases, and immediate declinations by victim 
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INTRODUCTION 

If you are a victim of or a witness to a crime, the 
Victim-Wimess Assistance Program is designed to 
provide you with services while you are involved in 
the criminal justice system. 

As a vic~m of a crime, you may be experiencing 
feelings of confusion, frustration, fear, and anger. 
Our staff can help you deal with these feelings. We 
also will explain your rights as a victim or witness, 
and help you better understand how the criminal 
justice system works. 

One of the responsibilities of citizenship for those 
who have knowledge about the commission of a crime 
is to serve as wimesses at the criminal trial or one of 
the other hearings held in connection with the 
criminal prosecution. The federal criminal justice 
system cannot function without the participation of 
witnesses. The complete cooperation and umthfltl 
testimony of all witnesses are essential to the proper 
determination of guilt or innocence in a criminal case. 

Our office is concerned that victims and 
witnesses of crime are treated fairly throughout their 
contact with the ~ a l  justice system. 

• The United States Department of Justice and the 
United States Attorney's Office have taken several 
steps to make the participation by victims of crime 
and witnesses more effective and meaningful. One of 
these steps is the preparation of this handbook. We 
hope that it will provide the answers to many of youz 
questions and will give you sufficient general 
information to understand your rights and 
responsibilities. 

Thank you for your cooperation with our o/~ce 
and for your service as a wimess. We appreciate the 
s a c ~ c e  of lime that being a witness requires. 

? -  . -  
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GENERAL INFORMATION FOR 
VICTIMS AND wrINESSES 

The United States Attorney is the chief 
prosecutor of crimes against the laws of the United 
States. There is a United States Attorney's Office for 
each federal judicial district. 

You ere either a victim of a crime or are being 
asked to serve as a wimess for the United States in a 
particular case. 

This handbook is designed to help you 
understand the federal criminal justice system. 

L YOU ARE ENTITLED TO UNDERSTAND 
IS HAPPENING IN THE CASE IN WHIO 
ARE INVOLVED 

If you have questions about the case in which you are 
involved, you should feel free to call the Assistant 
United States Attorney who is handling the case and 
ask questions. Also, the Assistant United States 
Attorney may be contacting you throughout the case 
regarding various stages of the proceeding. 

2. YOU ARE ENTrrLED TO A WITNESS FEE FOR 
EVERY DAY THAT YOU APPEAR IN COURT IN 
CONNECIION WITH THE CASE 

If you are not a federal government employee, you 
will receive a witness fee for each day that you are 
required to attend court in connection with the case, 
including time spent waiting to testify. Out-of-town 
wimesses receive reimbursement for certain uavel 
expenses in addition to their daily wimess fee. 

At the conclusion of your testimony, you will be 
assisted in completing a wimess voucher to make a 
claim for your fees. Generally, a check for all fees 
will be provided to you when the case is over. 
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If you are a federal government employee, the United 
Stares Attorney's Office will submit a "Certificate of 
Att~.ndance" that will enable you to receive your 
regular salary, notwithstanding your absence from 
your job. You will not collect a witness fee in 
addition to that salary. 

3. YOU HAVE THE RIGHT TO BE FREE 
FROM ANY THREATS 

If anyone threatens you, or you feel that you're being 
harassed because of your contribution to the case 
being tried, you should immediately notify the United 
States Au~rney's Office, the Federal Bureau of 
Investigation (FBD, or the law enforcement agency 
conducting the investigation. It is a federal offense to 
threaten, i n ~ i d a t e ,  harass, or mislead a witness in a 
.criminal proceeding. Victims or witnesses have the 
right to be free of harassment or intimidation by the 
defendant or others. 

The court may release the defendant while (s)he is 
awaiting trial under conditions that satisfy the court 
that the defendant will appear in court for all bearings 
and for uial. The court may require the defendant to 
post a money or property bond, or it may simply 
require the defendant to promise to appear. Since 
most federal criminal defendants are released on bond 
pending trial, you should not be surprised if you 
happen to see the defendant on release prior to trial. 
Nevertheless, if you have any concerns about the 
conditions of the defendant's release, please discuss 
them with the Assistant United States Attorney 
handling the case. 

Of course, if you are threatened or harassed while you 
are attending court proceedings, you should report 
that fact immediately to the Assistant United States 
Attorney. 

4. DISCUSSING THE CASE ~TIH OTHERS 

United States Attorneys' Offices often receive calls 
from wimesses asking about their fights if a defense 
attorney or a defense investigator contacts them. 
Wimesses do not belong to either side of a criminal 
case. Thus, even though you may first be subpoenaed 
by the prosecution or by the defense, it is proper for 
the other side to try to talk to you. While it is the 
prosecution that is asking for your cooperation in this 
case, you may be contacted by the defense lawyer or 
an investigator for the defendant for an interview. 
While you may discuss the case with them if you wish 
to do so, you also have the right not to talk to them. 
The choice is entirely yours. I t you do agree to an 
interview with a representative of the government or 
defense, here are some suggestions on how to deal 
with it- 

First and foremost, you should always tell "the u-uth, 
the whole truth, and nothing but the umth." 

If you give a statement to a lawyer or an investigator 
for the government or the defense, you do not have to 
sign the statement. However, any statement that you 
make during an interview, even if not signed, may be 
used to cry to challenge or discredit your testimony in 
court if your tesmnony differs from that statement. 
This applies even to oral statements that are not 
reduced to writing at nil. 

If you decide to sign a statement, make sure you read 
it over very carefully beforehand and correct any 
mistakes. 

Ask to have a copy of any statement that you make. 
Whether you sign the statement or not, you may tell 
the lawyer or investigator that you will refuse to give 
a statement unless you receive a copy of it. 
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When you have an interview with the defendant's 
lawyer or investigator, please let the United States 
Att0mey's Office know about  the interview, if you 
elect co have an interview with the defendant's lawyer 
or investigator, you may want co have present an 
additional person chosen by you co witness the 
interview. 

You may discuss the case with anyone you wish. The 
choice is yours. Be sure you know to whom you are 
talking when you discuss the case. We encourage you 
not to discuss the case with members of the press, 
since you are a poumtial wimess in a criminal case 
and the rights of  the government and the defendant 
co a fair u~d could be jeopardized by pre-crial 
publicity. 

After a witness has testified in court, (s)he may not 
tell other witnesses what  was said during the 
testimony until after the case is over. Thus, do not 
ask other witnesses about  their testimony and do not 
volunteer information about your own. 

The Assistant United States Attorney may discuss 
various aspects of the ease with you to inform you 
and to prepare you for testimony ff that is necessary. 
However, the Federal Rules for Criminal Procedure 
prevent an Assistant United States Attorney from 
disclosing to anyone, with limited exceptions, what 
has occurred in the grand jury. The purpose of this 
secrecy rule is to protect grand jurors and persons 
involved in the investigation and to make sure that no 
one tampers with the investigation or flees from the 
jurisdiction. For those reasons, an Assistant United 
States Attorney may be prevented from fully 
answering some of your questions about the results of 
the investigation or the decision of whether to file 
criminal charges. 

5. SQ-IEDULING YOUR APPEARANCE 
IN COUEr 

There are several kinds of court hearings in a case in 
which you might be asked to testify. These include a 
preliminary hearing, a grand jury appearance, a 

motion hearing, and an appearance in court for trial 
or sentencing. It is difficult to schedule court hearings 
at a time convenient for everyone involved. Any court 
hearing requires the presence of witnesses, law 
enforcement officers, the defendant's lawyer, an 
Assistant United States Attorney, and the judge, as 
well as the defendant. 

Therefore, WHEN THE COURT SETS A TIME AND 
PLACE FOR A HEARING IN THE CASE YOU ARE 
INVOLVED IN, YOU MUST BE THERE PROMFrLY, 
unless an emergency prevents R. And if you have 
been sent a subpoena - a formal order to appear - 
you should know that there are serious penalties for 
those who do not obey that order. 

Ifyou know in advance anything that might keep you 
from making a court appearance, let the United S ~ s  
Attorney's Office know immediately so that an a t ~  
may be made to adjust the schedule. Howe~r ,  
scheduling is at the discretion of the court. 

Despite the best efforts of everyone concerned, court 
hearings do not always take place on schedule - the 
hearing or trial is sometimes postponed or continued 
to a new date. When possible, the Assistant United 
States Attorney handling the case in which you are 
involved will discuss with you any proposed 
scheduling change. Also, the United Stares Attorney's 
Office will notify you of any postponements in 
advance of your appearance at court. 

6. PIANNING YOUR TRIP TO COURT 

As a vicmn or wimess, you may have questions about 
~m~sportation, the |ocation of the com~ouse ,  food 
service, or where to go and what time to appear. The 
United States Attorney's Office has assembled 
information on these subjects. You should feel free to 
ask either the case agent, the Assistant United States 
Attorney, or the Victim-Witoess Coordinator about 
them. 

© 
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7. HOW CASES TURN OUT 

Many criminal cases are concluded without a trial 
being held. In many cases, the evidence of the 
defendant's guilt is so strong that (s)he pleads guilty 
to the crime. Guilty pleas and other ways the case 
may end without a trial are discussed below: 

a. Gm'hy Plea 

The defendant may choose to plead guilty. By 
pleading guilty, the defendant waives his or her right 
to a trial. Generally, the guilty plea constitutes a 
conviction. 

b. Plea Agreement 

The Assistant United States Attorney may enter into 
an agreement with the defendant whereby if the 
defendant pleads guilty to certain charges, the 
government will ask the court to dismiss other 
charges, or will take another position with respect to 
the sentence imposed or some other action. 
Sometimes, the defendant wiU agree to plead gnilty to 
one or more of the charges or to a less serious or 
related offense. This process of obtaining a 
defendant's agreement to plead is recognized by the 
courts as a proper way of disposing of criminal cases. 
In fact, the United States Supreme Court held that 
agreed-upon pleas are to be encouraged. 

The government usually benefits in several ways by 
entering into an agreement for a guilty plea to certain 
charges rather than going to trial against a defendant 
on all charges. One benefit is the guarantee of a 
conviction. Criminal cases always involve risks and 
uncertainties. Even a case that appears to be very 
strong may not result in a conviction if there is a trial. 
And in many cases, there is a possibility that certain 
evidence may not be admitted. The Assistant United 
States Attorney will consider this in deciding to agree 
to a plea to certain charges. Another benefit of plea 
agreements is the prompt and certain imposition of 
sentence, which is a major goal of the criminal justice 
system. A third benefit is that they help to obtain 
pleas and convictions of other defendants. Often, the 

Assistant United States Attorney will require, as a 
condition of a plea, cooperation of the defendant in 
further investigation or prosecutions of others. Also, 
since there is no trial and no witnesses are called to 
testify, the identity of informants and witnesses can 
remain undisclosed. This preserves an informant's 
usefulness in other investigations, and prevents 
inconvenience ,and emotional stress that witnesses 
might experience when they have to testify. 

In deciding to accept certain pleas, the Assistant 
United States Attorney considers the effect of the 
criminal offense on the victims, the criminal history of 
the defendant, the seriousness of the offense, and the 
interest of society in seeing all crimes punished with 
certainty. The Assistant United States Attorney will 
also consider whether the proposed plea will expose 
the defendant to a maximum punishment that is 
appropriate even though the defendant may not plead 
guilty to all charges. 

c. Dedinafien and Igsmissal 

A case referred to the United States Attorney may not 
be acted upon, which is called a declination, or may 
be dismissed after it has been filed with the cour t  
There are several reasons why cases may be declined 
or dismissed. 

An Assistant United States Attorney has discretion to 
decline to prosecute a case based on several 
considerations. The Assistant United States Attorney 
must decline if the evidence is too weak. The 
Assistant United States Attorney is ethically bound not 
to bring criminal charges unless the admissible 
evidence will probably be sufficient to obtain a 
conviction. However, even when the evidence is 
sufficient, the Assistant United States Attorney may 
consider that there is not a sufficient federal interest 
served by prosecution, but that the defendant is 
subject to prosecution in another state or local court 
(including a state court for the prosecution ofjuvenih 
delinquents). 

L. 
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A dismissal may occur when the Assistant United 
States Attorney asks the court co do so. The Assistant 
United States Attorney may do so because the court 
has excluded critical evidence or witnesses have 
become unaval/able. In other situations, evidence 
which weakens the case may come to light after the 
case has started. The court may dismiss a case over 
the objection of the A s ~ t a n t  United States Attorney 
when it determines that the evidence is insufficient to 
find the defendant guilty. 

d. P r e - ~  Diversion 

In selected cases, an Assistant United States Attorney 
may decide not  co cry a defendant right away or co 
bring charges immediately. Instead, the defendant is 
placed in a PreTrial  Diversion Program. Under this 
program, the United States and the defendant enter 
into a contract in which the defendant agrees to 
comply with certain conditions and to be supervised 
by the United States Probation Office for a period of 
time, usually one year. One of the conditions may be 
to make restitution to the vic~ms of a crime. If the 
defendant successfully complies with all of the 
conditions, no charges will be brought. If, however, 
the defendant fails to meet  a condition, charges may 
be filed. 

The Pre-Trial Diversion Program is designed for those 
defendants who do not  appear likely to engage in 
fur ther  criminal conduct and who appear to be 
susceptible to rehabilitation. Overall, the objectives of 
the program are to prevent future criminal activity by 
certain defendants who would benefit by diversion 
from uaditional punishment into community 
supervision and services. The program also helps to 
make criminal sanctions more appropriate to the 
individual offenders, and it saves judicial and 
prosecutive resources for concentration on major 
crimes. 

Several factors may be considered in deciding upon 
diversion, including the criminal record of the 
defendant, the willingness of the defendant to make 
restitution, and the likelihood that the defendant may 

engage in further criminal conduct. Additionally, 
before a defendant may enter into a diversion 
program, the  United States Probation Office must 
agree co supervise the defendant, and the defendant 
usually must admit that he or she committed the 
wrongdoing. 

8. WHAT IF YOUR PROPERTY IS BEING HELD AS 
EVIDENCE?. 

Sometimes law enforcement officers cake and store 
property belonging co wimesses as evidence in a trial. 
This might be property that was token by law 
enforcement officers at the crime scene or that was 
stolen. If your property is being held as evidence by 
law enforcement officers and you would like co regain 
your property before the case is over, you should 
notify the law enforcement officer or Assistant United 
States Attomeywho is handling the case in whicJ~At 
are involved. Many umes arrangements can b.e 
for early release of property. That is a determinauon 
co be made considering the value of the property as 
evidence at trial. In any event, at the conclusion of 
the case you should be able to have your property 
returned to you promptly. The prompt return of your 
property will always be sought. In those instances 
where this cannot be achieved, the Assistant United 
States Anomey will explain the reasons for retaining 
the property. 

9. RECOVERING FINANC2AL LOSSES 

Ohen, crime means a real financial loss for the victim. 
Perhaps you have had cash or valuable property stolen 
(and not recovered), have experienced damaged 
property, medical expenses, or a loss of income 
because you could not work, or the nature of the 
crime may be that you have been defrauded of money 
belonging to you. If any of these things have 
happened co you, please check co see if you have 
insurance which will cover the loss. 

136 



If you have no insurance or only partial coverage, 
there are three possible ways of trying to recover your 
losses. Unfortunately these three ways, discussed 
below, are not always effective in many cases. 

a. Compensation 

Crime victims' compensation programs, a ~ t e r e d  
by the states, provide financial assistance to victims 
and survivors of vic6ms of criminal violence. 
Payments are made for medical expenses, including 
expenses for mental health counseling and care; loss 
of wages anxibutable to a physical injury; and funeral 
expenses attributable to a death resulung from a 
compensable crime. Other compensable expenses 
include eyeglasses or other correc6ve lenses, dental 
services and devices, and prosthetic devices. Each 
state establishes its own insu'uctions for applying for 
crime victims compensation, procedures to be used in 
processing applications, approval authority, and dollar 
l/m/ts for awards to victims. 

b. Res6m6on 

When an offender gives back the rJ~ngs (s)he stole 
from a victim, or otherwise makes good the losses 
(s)he has caused, (s)he has given restitution to the 
victim. 

From the point of view of effecuve law enforcement, 
the 6me to seek restitution is when the defendant is 
found guilty or pleads guilty. If that is the final result 
of the case - which is never a sure thing -- the trial 
judge must consider, by law, restitution as pan of the 
offender's sentence. The decision, however, is the 
judge's. The judge might determine that the 
defendant does not have enough money to repay the 
debt to the victim, or the judge may decide to 
sentence the offender to jail or prison, in which case 
the defendant may not be able to earn money to pay 
back the vicum. 

You should discuss restitution with the Assistant 
United States Attorney. You should cooperate fully 
with the United States Attorney's Office and the 
United States Probation Office by giving them 

information regarding the impact that the Crime had 
on you, as the vicmn. Without this information, the 
judge cannot make an informed decision on your need 
for restitution. 

e. ~ Damages 

A victim may u7 to recover his or her losses by a civil 
lawsuit against the defendant. Such a private lawsuit 
is completely separate from the criminal case. In fact, 
the jury in a civil case may find that the defendant 
owes the victim money, even though a different jury 
in the criminal case may find the defendant not guilty 
because the burden of proof is higher in a criminal 
c a s e .  

The difficulty in UTing to obtain civil damages from 
the defendant is the same as in w/ing to get 
restitution; whatever money the defendant once had 
may now be gone. You may need a lawyer to bring 
such a suit. If you qualify, you may be able to get 
help free of charge from legal aid services. On the 
other hand, ff your total losses are sma]], then you 
may not need a lawyer at all. You may be able to 
bring your own lawsuit without the assistance of a 
lawyer. 

W H A T  H A P P E N S  IN A FELONY CASE? 

Any offense punishable by death or imprisonment 
exceeding one year is called a felony. Felonies are the 
most serious crimes. The prosecutors and the courts 
handle felony cases differently from misdemeanor 
cases (cases that have shorter possible sentences). 

This pan of the handbook is intended to explain the 
way a felony case moves through the court system. 
Each step is explained in the sec~ons below. 
WITNESSES APE NOT NEEDED AT EVERY STEP IN 
THE PROCESS. Most wimesses are asked to come 
court only for a preliminary hearing, a grand jury 
hearing, a wimess conference, or a trial. 
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Not every step is taken in every case. In fact, many 
cases end before they reach trial  Even so, you may 
wish to know all the steps that the case in which you 
are involved might go through. 

L INrrlATING CHARGES BY COMPIaS, INTS 

Some felony cases begin when the United States 
Attorney (or usually an Assistant United States 
Attorney), working with a law enforcement officer, 
files a criminal complaint before a United States 
Magisu-ate. This complaint is a statement, under 
oath, of facts sufficient to support probable cause m 
believe that an offense against the laws of the United 
States has been commined by a defendanL If the 
Magisu-ate accepts the complaint, a summons or arrest 
warrant will be issued for the defendant. In some 
cases, the defendant may have been arrested without 
a warrant, in which case the defendant is presented m 
the Magisu-ate at the ~me the complaint is filed. 

Vic~os and witnesses of federal offenses may be 
interviewed by a law enforcement officer prior to the 
filing of a complaim. In those situations, the law 
enforcement officer will report the statements of the 

vict im or witness to the Assistant United States 
Attorney assigned to the case. Somel~nes the 
Assistant United States Attorney may wish to 
interview the witness in person. 

2. THE IN1TIALAPPEARANCE 

This is the defendant's first hearing after arresL It 
takes place before a United States Magistrate, usually 
the same day the defendant is arrested. Witnesses are 
not  needed for t e s~nony  at this hearing. The hearing 
has three purposes. First, the defendant is told his or 
her rights and the charges are explained. Second, the 
defendantis assisted in making arrangements for legal 
representation, by appoinunent of an anorney by the 
court, if necessary. Third, the court determines if the 
defendant can be safely released on bail  

Many defendants charged with a felony are released 
at the end of this hearing - either they have posted 

money to guarantee their return for trial and other 
hearings, or they have been released on conditions 
which include their promise to return for furore 
hearings or the trial  Those conditions may include 
the requirement that they not personally contact 
witnesses in the case. In some cases, the defendant 
will be detained without baiL 

3. PRELIMINARY HEARING 

The purpose of this hearing is to determine whether 
there is evidence to find probable cause to believe 
that the defendant has committed the offense charged. 
The burden is on the United States Attorney to 
produce sufficient evidence to support this finding. 
The United States A~orney does not have to prove at 
this hearing that the defendant is L~dlty, but must 
present evidence to show that there is good reason t O . . .  
proceed with the charges against the defendam 1 ~ i ~  
date for this hearing will be set at the miaNev 
appearance. 

Usually the law enforcement officer alone can give 
sufficient evidence that there is probable cause that 
the defendant has committed the offense. 
Occasionally, witnesses may be subpoenaed to testify;, 
if you receive such a subpoena, you should get in 
touch with the Assistant United States Attorney who 
is handling the case as soon as possible. 

4. GRAND JURY HEARINGS 

A grand jury is a group of twenty-three (23) citizens 
from the same judicial district who meet to examine 
the evidence against people who may be charged with 
a crime. The work is done in complete secrecy. Only 
an Assistant United States Attorney and a 
stenographer meet  with them - plus those witnesses 
that are subpoenaed to give evidence before a grand 
ju . 

Although a grand jury is not a trial, it is a serious 
matter. Witnesses are put under oath. Their 
testimony is recorded and may later be used durin~-~ 
the trial It is important to review carefully what 
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remember about the crime before you testify before 
the grand jury. You must tell the truth. Prior to 
testifying before the grand jury, you will probably 
meet with the case agent or t h e  Assistant United 
States Attorney. This will help you get ready for your 
grand jury appearance. 

After hearing the evidence presented by the Assistant 
United States Attorney, the grand jury will decide 
whether the case should be prosecuted. Grand jury 
charges against a defendant are called "indictments." 
If the grand jury finds that the case should not be 
prosecuted, they will return a "no true bin." 

Not every witness in a serious crnne is called to testify 
by the grand jury. Some~mes the grand jury will 
issue indictments on the basis of an officer's testimony 
alone. If you are called to testify, the Assistant United 
States Attorney should be able to give you an 
approximate time when your testimony win be heard. 

Unfortunately, it is not always possible to schedule 
testimony to the minute. Your appearance may 
involve some waiting to be called before the grand 
jury itself, so we recommend that you bring some 
reading material along with you. 

All witnesses who testify before the grand jury, except 
federal employees, are entided to the same witness 
fee and expenses which are available for testifying in 
court at trial 

5. ARRAIGNMENT ON THE INDICTMENT 

The defendant in this hearing is read the charges 
which are contained in an indictment, and his or her 
bail conditions are reviewed. Witnesses are usually 
not needed at this hearing. Usually at this hearing 
the date is set for the case to be heard at trial. 

6. HEARINGS ON MOTIONS 

Before the trial, the court may hear "motions" made 
by the defendant or the United States. These may 
include motions to suppress evidence, to compel 

discovery, or to resolve other legal questions. In most 
cases, witnesses are not needed at the motions 
hearing. If a witness is needed at this hearing, (s)he 
will receive a notice from theUnited States Attorney's 
Office. 

7. THE WITNESS CONFEEENC~ 

At some time before the trial date, the Assistant 
United States Attorney in charge of the case may 
contact you by letter or phone asking you to appear at 
a witness conference to prepare you for trial. The 
purpose of this witness conference is to review the 
evidence you will be testifying about with the 
Assistant United States Attorney who will be trying 
the case. You are entitled to a witness fee for 
attending this conference. 

8. TRIAL 

In many felony cases, the only contact wimesses have 
with the prosecutors comes at the witness conference 
and at the trial. Normally, when the trial date has 
been set, you will be notified by a subpoena - a 

formal written order from the court to appear. 

You should be aware that a subpoena is an order of 
the court, and you may face serious penalties for 
failing to appear as directed on that subpoena. Check 
your subpoena for the exact time at which you should 
appear. If for any reason you are unable to appear as 
the subpoena directs, you should immediately notify 
the Assistant United States Attorney who is working 
on the case. 

Usually felony trials go on as scheduled; however, this 
is not always the case. Sometimes the defendant may 
plead guilty at the last minute, and the trial is 
thereforecanceled. At otherumes, the defendant asks 
for and is granted a continuance. Sometimes the trial 
has to be postponed a day or more because earlier 
cases being heard by the court have taken longer than 
expected. When possible, the Assistant United States 
Attorney handling the case or the Victim*Witness 
Coordinator will discuss with you any proposed 
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scheduling change. Also, the United States Attorney's 
Office will do everything it can to notify you of any 
postponementin advance of  your appearance at court. 

Although all of the wimesses for trial appear early in 
the day, most must wait for some period of time to be 
called to the courtroom to give their testimony. For 
this reason, it is a good idea to bring some reading 
material or handwork to occupy your  waiting time. If 
you are waiting in a courtroom, you should remember 
that it may be against the rules to read in court. 

A felony trial follows the same pattern as the trial of 
any other criminal c a s e  before the court. The 
prosecution and the defense have an opportunity to 
make an opening statement, then the Assistant United 
States Attorney will present the case for the United 
States. Each wimess that is called for the United 
States may be cross-examined by the defendant or the 
defendant's counsel. When the prosecution has rested 
its case, the defense then has an opportunity to 
present its side of the case. The United States may 
then cross-examine the defendant's witnesses. When 
both sides have rested, the prosecution and the 

. defense have an opportunity to argue the merits of 
the case to the court or, in a case which is being 
heard by a jury, to the jury, in what is called a 
"dosing argumenL" The cour t  or the jury will then 
make its findings and deliver a verdict of guilty or not 
guilty of the offense charged. 

After you have testified in court, you should not tell 
other witnesses what  was said during the testimony 
until after the case is over. Thus, you should not ask 
other wimesses about  their testimony, and you should 
not volunteer information about your  own. 

9. SENTENCING 

In a criminal case, if the defendant is convicted, the 
judge will set a date for sentencing. The time 
between conviction and sentencing is most often used 
in the preparation of a pre-sentence investigation 
report. This report is prepared by the United States 
Probation Office. At the time of  sentencing, the judge 

will consider both favorable and unfavorable facts 
about the defendant before  determining the 
appropriate sentence to impose.. 

The function of imposing sentence is exclusively that 
of the judge. In some cases, (s)he has a wide range 
of alternatives to consider and may place the 
defendant on probation (in which the defendant is 
released in the community under supervision of the 
court for a period of years), or place the defendant in 
jail for a specific period of time, or impose a fine, or 
formulate a sentence involving a combination of these 
sanctions. 

The court will also consider requiring the defendant 
to make restitution to victims who have suffered 
physical or financial damage as a result of the crime. 
If you are a victim, you should cooperate fully with 
the United States Attorney's Office and the U n i t e ~  
States Probation Office on preparing a Victim I m p a ~  
Statement regarding the impact of the crime end the 
need for restitndon. A Vic~m Impact Statement is a 
written description of your physical, psychological, 
emotional, and financial injuries that occurred as a 
direct result of the crime. A Victim Impact Statement 
is read by the judge who will be sentencing the 
defendant. 

Victims and wimesses may attend the sentencing 
proceedings and also may have the opportunity to 
address the court at this time. The Assistant United 
States Attorney will tell you if such an opportunity 
exists for you and will talk to you about such a 
presentation. 
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WHAT HAPPENS IN A 
MISDEMEANOR CASE? 

Any criminal offense punishable by imprisonment for 
a term not exceeding one year is a misdemeanor. Any 
misdemeanor that carries a penalty of imprisonment 
for not more than six months, a fine of not more than 
five hundred dollars ($500), or both, is a petty 
offense. 

Misdemeanors include such offenses as minor assaults, 
simple possession of controlled substances, some 
law violations, and other offenses. Petty offenses 
include offenses against traffic laws as well as many 
regulations enacted by the agencies of the United 
States. 

I. Q~V[INAL INFORMATIONS OR COMPLMNrS 

A misdemeanor case can be initiated in several ways. 
The United States Attorney may file a criminal 
information or a complaint with the court charging a 
misdemeanor. This is usually done after review of the 
evidence by an Assistant United States Attorney with 
a law enforcement officer's assistance. It is the United 
States Attorney's task to decide whether a case will be 
brought, and how that case will be charged. That 
review may involve the Assistant United States 
Attorney speaking to wimesses and vic~ms, or it may 
be that the law enforcement officer will report the 
statements of vic6ms and witnesses to the United 
States Attorney. 

Once the complaint or information is filed, a date is 
set for the defendant to appear before the United 
States Magistrate for arraignment. In cases where an 
arrest has been made prior to the filing of a complaint 
or information, the arraignment takes place 
immediately. 

2. ARRAIGNMENT 

The arraignment before the United States Magistrate 
is a hearing during which the defendant is advised of 
his or her rights against self-incximination and to the 
assLstance of counsel, of his or her right to have the 
case heard before a United States Dis u'ict Court Judge 
or before a United States Magistrate, and of the dates 
for further proceedings in the case. 

The Magistrate will review facts presented by the 
United States Attorney and by the defendant and set 
conditions of bail release. Those conditions may 
include a promise to appear on the date set for trial 
of the case, and/or the vromise of a money bond m 
be forfeited if the defendant fails to appear, or other 
such conditions of release as seem fair end just to the 
Magisu'ate. The purpose of bond is to ensure that the 
defendant will be present when the case is heard for 
final disposition. It is not necessary for victims or 
wimesses to appear at this arraignment, unless they 
have been specifically insu-acted to do so by the case 
agent or the Assistant United States Attorney. 

3. PEFI'Y OFFENSES 

PeW offenses are most often initiated by the issuance 
of a traffic violation notice CI'VN). A TVN is issued to 
defendants by the law enforcement officer at the t~ne 
of the offense. They command the defendant either 
to pay a collateral fine to dispose of the matter or to 
appear before the United States Magistrate on the 
date written on the ticker. Most often the case will be 
heard for trial before the United States Magistrate on 
that date, if the collateral is not paid. If you are a 
vicum or a wimess in one of these petty offense cases, 
the United States A~orney's Office may request that 
you attend a witness conference prior to trial. 

. ]  
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4. TRIAL 

A trial of a misdemeanor case fonows the same 
pattern as the trial of any other criminal case before 
the court. The prosecution and the defense have an 
oppommiry to make an opening smr~nent, then the 
Assistant United States Attorney will present the case 
for the United States. Each witness called for the 
United States may be cross-examined by the 
defendant or  the defendant's counsel. When the 
prosecution has rested its case, the defense then has 
an opportunity to present its side of the case. The 
United States may then cross-examine the defendant's 
witnesses. When both sides have rested, the 
prosecution and the defense have an opportunity to 
argue the merits of the case to the court or, in a case 
which is being heard by a jury, to the jury in what is 
called a "closing argument." CSome serious 
misdemeanor cases are heard with a jury, either 
before the Magistrate or before the United States 
District Court Judge.) 

The court or the jury will then make its findings and 
deliver a verdict of guilty or not guilty of the offense 
charged. 

5. SENTENCING 

In petty offense cases, the court may proceed 
immediately after the verdict to sentencing. The  
defendant and the United States each has an 
opportunity to speak to the issue of sentencing. In 
misdemeanor cases, the court may request a pre- 
sentence investigation and report from the United 
States Probation Office. If such a report is ordered, 
sentencing win be suspended for a period of time to 
permit the report to be prepared. If the case before 
the court involves financial or physical injury to a 
victim of the crime, the court must consider 
restitution (repayment of damages to the victim as 
part of the sentence imposed). 

A Victim Impact Statement, prepared by the victim, 
can be used to establish this element of damage. In 
cases in which damage has been suffered as a result 

of a misdemeanor offense, the victim should bring 
that damage to the attention of the Assistant United 
States Attorney handling the case, to ensure that the 
damage is set before the court. The vicum should 
cooperate fully with the Assistant United States 
Attorney and the United States Probation Officer to 
determine the extent of the impact of the crime. 

The function of imposing sentence is exclusively that 
of the judge, who has a wide range of alternatives to 
consider and, depending upon the case, may place the 
defendant on probation (the defendant is released 
into the community under the supervision of the court 
for a period of time), or place the defendant in jail for 
a specific period of time, or impose a fine. Victims 
and wimesses may attend the sentencing proceedings 
and also may have the opportunity to address the 
court at this time. The Assistant United States 
Attorney handling the case will tell you if such an 
opportunity exists for you and will talk to you about 
such a presentation: 

C O N C L U S I O N  

We hope that this handbook has answered many of 
your  questions as to how the federal criminal justice 
system operates and what is expected of you in your 
role as a potential witness. As explained in this 
handbook, wimesses have important responsibilities in 
this process, and their ~ cooperation is essential if 
the system is to operate effectively. Your 
contribuuon, in time and energy, is very much 
appreciated by everyone in the United States 
Attorney's Office. 

If you have any other questions or problems related to 
the case, please contact the Vic6m-Wimess 
Coordinator or the Assistant United States A~omey 
assigned to the case. 

March 1993 Edition (September 1996 Printing) 

@ 
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NOTES U.S. D e p a r t m e n t  o f  J u s t i c e  
United States Attorney's Office 
District: of Sour~ Dakota 

Sioux Falls Headquarters Office: 
230 S Phillips Ave, Suite 600 
Sioux Falls SD 57104-6321 
Mailing Address: P.O. Box 5073 
Sioux Falls SD 57117-5073 
605-330-4400; Fax: 605-330-4410 

Pierre Branch Office: 
225 S Pierre St, Room 337 
Pierre SD 57501-2489 
605-224-5402; Fax: 605-224-8305 

Rapid ~ty  Branch Office: 
515 9th St, Room 226 
Rapid City SD 57701-2663 
605-342-7822; Fax: 605-342-1108 

VICTIIVVWITNESS COORDINATOR 
22.5 S Pierre St, Room 337 
Pierre SD 57501-2489 
60.5-22@.5402 

STATE OF SOUTH DAKOTA 
CRIME VICTIMS" COMPENSATION PROGRAM 

1-800-696-9476 
605-773-6317 

(In-state only) 
(Out-of-state) 
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YOUR RIGHTS AS A CRIME VICTIM 

WHAT YOU SHOULD KNOW ABOUT 
SEXUAL ASSAULT 

J 
Victim Witness Program 

United States Attorney's Office 
3rd Street and Rosser Ave., Room 372 

Bismarck, ND 58501 
701-250-4396 
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HOW TO CONTACT US: 

Victim Witness Program 
United States Attorney's Office 

3rd Street and Rosser Ave., Room 372 
Bismarck, ND 58501 

701-250-4396 

For additional information contact: 

National Aids Hotline 
National STD Hotline 
National AIDS Info. Clearinghouse 
North Dakota AIDS Hotline 

TESTING SITES: 

1-800-342-2437 
1~00-227-8922 
1-800-458-5231 
1-800-472-2180 

Bismarck 
Dickinson 
Devils Lake 
Fargo 
Grand Forks 
Jamestown 
Mandan 
Minot 
Rugby 
Stanton 
Wahpeton 
Williston 
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701-222-6525 
701-227-0171 
701-662-7035 
701-241-1360 
701-746-2525 
701-252-8130 
701-667-3370 
701-852-1376 
701-776-6937 
701-745-3599 
701-642-7735 
701-572-3763 ..~ " ' . .  , • , -  
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