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“Wellness - An Indigenous Perspective”

By: Gene D. Thin Elk (Lakota)

Wellness is the harmonious interaction of our whole being through the spiritual

and physical realm. We Indigenous Peoples must realize the gift of life from the Creator, the
opportunity of creation through frec will and privilege to be a relative on mother earth. We
return this acknowledgment through acts of humility and sacrifice. Giving all of this back to the
Creator. This completes our circle of existence.
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Connection with the Creator, lifegiver; ,

Knowingness of the creative process in nonphysical form, life-force;

Knowingness of the interconnection of all life; (Mitakuye)

Knowingness of the interdependence of all of life; (Oysin)

Knowing and understanding the appropriate usage of our native tongue, our language is a
physical exercise of our spiritual knowingness and connection;

Knowing that our spirit is our true esscnce;

Knowing our cultural values and traditions are intergenerational connection to and from the
crcator; (Wakan)

Knowing that this life foree is always constant and our human conception and cognition of
this hifc force is interpreted and reinterpreted through carth expericences;

Knowing and understand our relationships and addressing each relative in appropriateness
and respect;

. Knowing our position within our socictics. the purpose of cach society and how each socicty

relates to the larger socicty;

. Knowing our position in the intergencrational relationships. to use the appropriate language,

tone of voice, infliction of words and use of the appropriate word(s);

. Knowing that there are things of which we need to know and equally important, there are

things of which we must grow into, earn or become in harmony with and there are things we
nced not know;

. Knowing that sacred instruments, indigenous concepts, spiritual teachings are to be shared

only in appropriate settings, mattcrs and ccremonies. They must never be used out of context
or for personal benefit.

. Knowing the responsibility and privilege of each stage ofdcvclopmenl Iearnmg how to be a

child, how to be a youth, a young adult and an elder;

. Knowing that you belong to this universc, this earth, your family, your People and they are a
" part of the whole of lifc; :

Knowing in which way you are related and fulfilling the relationship with respect and honor; -

Understand that as a individual keeping the constant reciprocal effort back to the Lifegiver,

- ." .. Creator, through pcace and gratitude-which-lead to a life ofhumlhly,
- 18.

Commitling to treat onesclf as a conduit of this relationship with the Lifegiver, Creator, for

.others;

Having respect and honor for all rclalmm to lhcnr appropnale dcgree interact with them to
cnhance the creative flow in the universe and personal expericnces;

Accept that all events are and our action or reaction is a learning for discernment in the spirit,
mental, physical and emotional understanding;

Knowing that this earth time is temporal, iciye wicasa, means, existing in the domains, of the

physical laws within the spirit laws;
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CONCEPTS ORDER FORM

NATIVE AMERICAN ALCOHOL AND SUBSTANCE ABUSE VIDEO TAPE SERIES
Check ( ) tapes to be ordered
DEVELOPMENTAL DYNAMICS WITHIN CHEMICALLY DEPENDENT FAMILIES

~200: THE SACRED TREE OF LIFE

__200A: Pre-PARPA ALCOHOL SYNDROME-IMPRINT STAGE (BIRTH TO 4 YEARS)

200B: Pre-PARA ALCOHOL SYNDROME~IMPRINT STAGE (4 YEARS TO 9 YEARS)

_200C: PARA ALCOHOL SYNMDROME-IMEACT STAGFE ITT (9 YEARS TO 14 YEARS)

201 PSRYCHO=DRAMA "TWO HOURS AND TWO BEERS"

202: NATURAL VS. UNMATURAL WORLD WITHIN NATIVE AMERICAN CULTURE
______ 203: RED ROAD APPROACH IN CHEMICAL DEPENDENCY HABILITATION
204: INTRODUCTION TO NATIVE AMERICAN PSYCHE IN THERAPY SETTING
205: FOUR THERAPY TARGETS WITHIN

206: SACRED SEVENTH DIRECTION

207: HOW TO COMHDUCT "HEALING THROUGH FEELING" Groups

All tapes are $150.00 per tape. They range from 30 minutes to
minutes depending upon the subject.

_200D: PARA ALCOHOL SYNDROME-IMPACT STAGE IV (14 YEARS TO 18 YEARS)

60

SALE
ol - Q9

Total cost of the entire set as of is $1,500.00.

Checks Payable to: Medicine Wheel Inc.
Box 5N1 ‘
Vermillion, SD 57069
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Child Abuse Investigations

Reporting Requirements







PUBLIC LAW 101-630, Title [V

Sec. 404 REPORTING PROCEDURES

(a)  Any person who knows or has reasonable suspicion that a child was abused
or that actions may result in the abuse of a child in Indian country...shall report
such abuse or actions to the local child protection services or local law
enforcement agency.

(d)  Any person making such a report based on their reasonable belief and in
good faith shall be immune from civil or criminal liability for making that report.






Indian Child Pr ion
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Codified As 18 USC 1169

Reporters

--Physicians, surgeons, dentists, podiatrists, chiropractors,
nurses, dental hygienists, optometrists, medical examiners,
EMTs, paramedics, or health care providers

--Teachers, school counselors, instructional aides, teacher’s
assistants, or bus drivers employed by any tribal, Federal,
public or private school

-- Administrative officers, supervisors of child welfare and
attendance, or truancy officers of any tribal, Federal, public
or private school

--Child care workers, headstart teachers, public assistance
workers, or workers in a group home or residential day care
facility, or social workers -

--Psychiatrists, psychologists or psychological assistants
--Licensed or unlicensed marriage, family or child counselors
--Persons employed in the mental health profession

- --Law enforcement officers, probation officers, workers in
juvenile rehabilitation or detention facilities, or persons

employed in a public agency and responsible for enforcement
of statues and judicial orders






Crime Control Act of 1990
Reporters

Covered professionals are similar to those outlined in 101-630
with the addition of:

--Hospital personnel and administrators
--Osteopaths

--Pharmacists

---Ambulance drivers

--Undertakers

—-Coroners

--Medical examiners

--Alcohol and drug treatment personnel
~--Foster parents

--Commercial film and photo processors







What Is Non Reporting?

Any of the "Reporters" previously listed, who know, 0T have
reasonable suspicion that:

--A child was abused in Indian country, or

--Actions are being taken, OrF are going to be taken, that
would reasonably be expected to result in abuse of 2 child in
Indian country |

AND

--Fails to immediately report such abuse or actions to the

local child protective services agency, OrF local law
enforcement agency '






Penalties For Nnn-Reporting

—Any person who fails to report shall be fined not more than
$5,000 or imprisoned for not more than 6 months, or both

—Any person who supervises, or has authority over, one of
the defined "Reporters"

AND
—Inhibits or prevents that person from makmg the report
SHALL BE FINED NOT MORE THAN $5,000 OR

IMPRISONED FOR NOT MORE THAN 6 MONTHS
OR BOTH |






Cross Reporting Requirements

When a local law enforcement agency or local child
hd ‘0‘ — ¥ . ®, 0 ————

protective services agency receives an initial report from any

person regarding o ]

--The abuse of a child in Indian country

--Or actions that would reasonably be expected to result in
abuse of a child in Indian country

The receiving agency shall immediately notify appropriate
officials of the other agency of such. a report. When
prepared, a copy of the written report will be furnished to
the other agency Re '\\\x\\% NREN
M\\ Nk N%'&
Where a report of abuse involves an Indian child, or where
the alleged abuser is an Indian, and the preliminary inquiry
indicates a criminal violation has occurred, the local law
enforcement agency shall immediately report such occurrence

to the FBI [\{_ |
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Criminal Penalty for Failure to Report

Chapter 110 of Title 18, U.S. Code, is amended by adding

_2258. Failure to report child abuse A person who, while
engaged in a professional capacity or activity described in
subsection (b) of s’eétion 226 of the Victims of Child Abuse
Act of 1990 on Federal land or in a federally operated (or
contracted) facility, learns of facts that give reason to suspect
that a child has suffered an incident of child abuse and fails
to make a timely report as required by subsectlon (a) of that

section, shall be guilty of a Class B misdemeanor






When a local law
enforcement agency
receives an initial report
of child abuse, neglect, or
actions reasonably
expected to result in
abuse of a child in Indian
country, they shall

Ny NN K

immediately:
Notify appropriate officials of Social Services,

Child Protective Services (CPS)

If preliminary inquiry indicates a criminal
violation has occurred, report the occurrence
to the FBI

Initiate an investigatidn

Take appropriate steps to secure the safety and
well being of the child or children involved






Cases requiring immediate report to
the Chief,2NDivision of Law
Enforcement Services, include, but
are not limited to:

Incidents resulting in the death of a child

Cases inv'olv‘ing multiple victims

Allegations of "cover-ups"

Y PR

Tribal leaders or agency. superintendent
involvement -

Cases involving injury of a child in a foster
care, group care facility, or institutional

placement (BIA, State or Tribal)

Cases in which a child was injured in a BIA
operated or tribally contracted school facility

3 Allegation of any law enforcement wrongdoing
in the handling of the case







[ T, Within 24 hours of

5 NG receipt of an alleged child
abuse or neglect incident,
‘the law enforcement
official shall notify the
following:

Local Child Protection Team

involved

Alleged perpetrator’s supex"visor. This
applies only when the perpetrator’s position
has routine contact or control over children.

7 Area Personnel Officer, if a BIA employee is

NOTE: See exceptions.






@ Within 36 hours after receiving an [Fmas

initial report, the law enforcement =

ooy

official shall assure that a written

report is prepared, including, if available:

A

e

A

The name, address, age, and sex of the child that
is the subject of the report

The grade and the school in which the child is

currently enrolled

The name and address of the child’s parents or
other persons responsible for the child’s care

The name and address of the alleged offender

The name and address of the person who made
the report to the agency

A brief narrative as to the nature and extent of
the child’s injuries, including any previous known

or suspected abuse of the child or the child’s siblings,
and the suspected date of the abuse

iz

Any other information the agency or the person
who made the report to the agency believes to be

important to the investigation and disposition of the
alleged abuse -






enforcement MUST be immediately
initiated and completed within 72
hours. Preliminary investigations are intended to:

@ Preliminary investigations by law

--Determine whether the victim is in a life
threatening situation

--Whether action must be taken to ‘safeguard
evidence

--Whether victims must be removed from the
.env1ronment

--And, if appropriate, what interim personnel
actions should be initiated against the alleged
perpetrator

| --Local law 'enforcement‘ office should track all
investigations to ensure cases are properly pursued
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Biweekly, the local law enforcement office shall report
the progress of the investigations, until the case is
closed, to: | '

I—B_ Local Child Protection Team

L) Area Personnel Officer, if a BIA employee is

involved

The alleged perpetrator’s supervisor
'Lk Q)\& &\\\\{\\Q\\J\\







The BIA operated‘local law enforcement office shall
rdﬁ__tiri'ely, at leést once a month, notify the local séhool'
‘principal on all reports and incidents of child abuse

..  and neglect affe.cting» children in that local school
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Medico-legal Issues in the Evaluation
of Child Sexual Abuse

Rich Kaplan, MD

Medical Director

Center on Child Abuse and Neglect
South Dakota Children’s Hospital

What constitutes an appropriate medical
evaluation of an allegedly sexually abused child?

Guiding Principles
1 Patient Centered

I Medically Oriented
! Evidence Based

Patient Centered

B Independent
B Humane

Medically Oriented

B Diagnosis and Treatment
I Undiagnosed conditions
I Signs of other maltreatment
I ST.D.'s
I Psychotherapy
I Safety-Protection

Evidence Based

B An Abuse Epistemology
I Refereed Journals
I Relevant Clinical Experience
1 Not Theories
I Daubert

The Exam

I History/Interview
| Laboratory/x-ray






History/Interview
§ Focal vs. Suggestive
i Dolis? |
§ The Healing Starts

‘Physical Exam

1 Developmental Assessment
@ Growth Parameters

I Complete Head To Toe

B Genital Exam/Colposcopy
Lab and X-ray

B GC

B Chlamydia

B HSV

R HPV

@ PCR vs Culture

R Serology

1 Skeletal Series

The Examiners

I The Interviewer

B The Practitioner
Diagnostic Formulation
i History

I Behavioral Changes

0 Physical Findings

B Lab/X-ray
Documentation

I To Tape or Not to Tape

Ethical Medical Testimony

I Science and experience --not theory
B Don't take sides
i The truth will set you free
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i CHILD SEXUAL ABUSE IN INDIAN COUNTRY
i A TRAINING SESSION FOR TRIBAL AND FEDERAL JUDGES OF THE EIGHTH
' ' CIRCUIT
MAY 20-21, 1999
GREAT FALLS, MONTANA
TABLE OF CONTENTS:
PROPERTY OF '
Tab1: Agenda National Criminal Justice Reference Service (NCJRS)
Box GQOO 200
Tab 2; List of Participants Rockville, MD 20849'5
Tab 3: Summary of Federal Court Decisions Regarding Child Sexual
Abuse
Tab 4: Criminal Jurisdiction In Indian Country Outlines
Tab 5: Indian Tribal Courts and Justice: A Symposium

‘ Tab 6:

Tab 7:

Tab 8:

\‘ «:Tab 9:

PANEL 1: EXAMINING CHILD SEXUAL ABUSE IN INDIAN COUNTRY

Child Abuse, Child Sexual Abuse, and Child Neglect Case

Statistical Report- Ada Pecos Melton

Fairness and Accuracy in Evaluations of Domestic Violence and
Child Abuse in Custody Determinations

PANEL 2: FEDERAL AND TRIBAL DEFINITIONS OF CHILD SEXUAL
ABUSE

, .Selected Federal Statutes-Re' Child Sexual "AbLIse |

_IiPANEL 3: COORDINATING THE TRIBAL AND FEDERAL
INVESTIGATION OF CHILD ABUSE R

Role of. Law Enforcement in the Response to Chlld Abuse and

Neglect

PANEL 4 EVIDENTIARY ISSUES IN CHILD SEXUAL ABUSE CASES

73505






Tab 10

Tab 11:

Tab 12:

Child Abuse in Indian Country: Medical Issues, Rich Kaplan, MD

American Academy of Pediatrics: Guidelines for the Evaluation
of Sexual Abuse of Children

Psychosocial Evaluation of Suspected Sexual Abuse in Young
Children :

Genital and Anal Conditions Confused with Child Sexual Abuse
Trauma

Child Sexual Abuse

EVIDENTIARY ISSUES IN CHILD SEXUAL ABUSE CASES
Psychological and Scientific Evidence in Criminal Trials

Selected Cases
Proposed Amendment to Rule 702

PANEL: REMEMBERING THE CHILD: WORKING WITH CHILD VICTIMS
OF SEXUAL ABUSE

The Federal Victim Witness Service System

PANEL: DISPOSITIONAL ALTERNATIVES IN CHILD SEXUAL ABUSE
CASES

Federal Sentencing Guidelines for Child Sexual Abuse Offenses












Child Sexual Abuse In Indian Country
/May 20-21,1999

Zownhouse Inns of /Montana
1411 10th Avenue South

Great Falls, Montana

May 20, 1999

8:00-8:30

8:30~~8:45

8:45-10:30

Continental [Sreakfast

YWelcome and Invocation

Honorable B.J. Jones, Chief Judse Sisseton, Wahpeton Tribal Court

Gene Thin Stk
U8B D.-Vemillion, S.'D

Examining Child Sexual Abuse in Indian Country-
An examination of the prevalance of child sexual abuse in Indian country, the sociological

factors, and cudtwral impact of child sexscal abuse on Indian families.

Alcoholism, the Indian Family, and Child Sexual Abuse

Gene Thin Stk . .
Co-founder of the* Red Road Approach”
University of South “Dakota
Vermillion, S.D.

10:30-10:4 5 Rreak

10:45-noon

Coordinating the Tribal and Federal Investigation of Child Sexual
Abuse and Pre-Trial Detention

/Moderator-Honorable Leland Pond

Fort Betknap Lribal Court

An examination of how child sexual abuse is investigated, federal and tribal reporting
reguinements, interrogating child victims, and coordination betseen tribal and federal
authorities on pre-trail velease. Discussion of apperant reluctance of other family members to
testify in child sexwal abuse cases.

Carl Free

Criminal Investigator-Lake Craverse Reservation

Agency Village, S.D.

John Ellis
?o?me? ?.75.,”. Agent
Dierre, S.D.






Noon-1:00 Torking Lunch-

1:00-2:30 Federal and Tribal Definitions of Child Sexual Abuse
/Moderator-Honorable Orson Windy Boy
Chippewa,Cree Tribal Court-
An examination of the federal criminal statutes and tribal criminal and civil laws governing
child sexual abuse and how each Count system adjudicates cases
- Lori Harper, Asse. United States Attorney District Montana
Honorable John St. Clair Chicf Judge Wind River Lribal Court

2:30 -2:45 RBueak

2:45-4:00 Svidentiary Jssues in Child Sexual Abuse Cases

/Moderator-Honorable James Arnoux,
Blackfeet Tribal Court

An examintion of the medical evidence of child sexual abuse, issues surrounding the
Guestioning of victims and the testimony of abused childzen including incorroborated testimony,
psycholoogical evidence of the child abuse syndrome, use of hearsay exceptions in child sexual
abuse cases and other evidentiary igsues.
Dr.Richard Kaplan
Univassity of South Dakota School of MNedicine
Siowx Falls, S.D.

Richard Ducotte

Attorney
Kinderlex Child TWelfare Litigation Planning

New Orleans, LA.

4:00-5:00 Group Discussion
Overview of day and how tribal and federal judges can jointly address isgues involing child

sexual abuse.






/May 21,1999
8:00-8;30 (Continental Breakfast

8:30-8:45 Invocation

8:45-10:15 Remembering the Child: working with child victims of sexual abuse

on Federal and Tribal level

/Moderator-Honorable A. L. Stagne

Chief Judge Fort Peck Tribal Court

An examination of the psychological impact of child sexual abuse on Indian childien and adudt
victims of child sexual abuse. An examination of preparing Indian children to testify in count,
potential deleterious impact of multiple interrogations of victim, and coordinating taibal and
pedezal adjudications to avoid further victimization of child.

ﬁuké ye“om Robe
Chitdren’s Home Societt{
KCI{Stonc, S(D

10:15-10:30 Rueak

10:30-12:00Dispositional Altexnatives in Child Sexual Abuse Cases

/Moderator Louis Burke

Chief Judge Confederated Salish Kootenai Tribal Count

An examination of the Federal sentencing suidelines and how they are applied in child sexwual
abuse cases, dispositional alternatives available to tribal judges and working with perpetrators.

Lori Harper Asst. US Attorney Montana
Honorable Isaac Dog Lagle,-Standing Rock Tribal Cournt
Keri Brehn, Victim Witnes Coor. District of /Montana

Sponsored by Northern Plains Cribal Judicial Institute
under a grant from the ‘Deptment of Justice,

Ofpice of Victims of Crime
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Honorable Enos Johnson
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Box Elder, MT 59521
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Honorable Judge Windy Boy
Chippewa-Cree Tribal Court
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Box Elder, MT 59521
406-395-4735

Justice Kenny Gerdipee
Appellate Court Judge
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Box Elder, MT 59521
406-395-4735

Mike Parker

Prosecutor

Chippewa-Cree Tribal Court
RR 1, Box 544
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406-395-4735

Honorable Louise Burke
Chief Judge

Confederated Salish & Kootenai Tribal Court
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13.
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Honorable Stephen Lozar
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Honorable Gary Acevedo
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406-675-2700

Honorable Winona Tanner
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Honorable Trudy Miller
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Honorable B.J. Jones

Chief Judge
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USD School of Medicine
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UNITED STATES COURT OF APPEALS DECISIONS REGARDING CHILD
SEXUAL ABUSE

1. United States of America v. Lonnie Horse Looking, 1998 U.S.
App. LEXIS 2185, September 9, 1998 (In a case off the Rosebud
reservation involving despicably severe sexual and physical abuse of a six
month child, Court rejects Defendant's argument that the admission of
statements made to law enforcement was in error on ground that
Defendant had been properly Mirandized and that the Defendant failed to
properly allege involuntariness of statements even after being given
second chance by magistrate. Court also rejects argument that trial court
committed error by permitting government to interview defense witness
before trial on ground issue not preserved for appeal and witness’
testimony not exculpatory. Trial court did not err in denying admission of
a calendar prepared by defendant and his family on ground that calendar
was hearsay and was not a contemporaneous recitation of facts but
prepared later. Lastly, sufficient evidence existed to sustain convictions
on all counts)

2. United States of America v. Weaselhead, 1998 U.S. App. LEXIS
21880, September 9, 1998 (Court holds that the federal prosecution of
a Blackfeet Indian for sexual abuse of a minor barred by double jeopardy
because Defendant had already been prosecuted for same conduct

underlying federal prosecution in the Winnebago Tribal Court. Court holds

that in light of Duro v. Reina’'s holding that Indian tribes lack the inherent
sovereign authority to prosecute non-member Indians, the Winnebago
Tribal Court was exercising authority under a federal delegation and thus
the subsequent federal prosecution was barred. Decision may cause some
problems with initial tribal prosecution when federal prosecution is
sought [ater.)

3. United States v. Rouse, 111 F.3d 561 (8th Cir. 1997), reconsidering
100 F.3d 560 (8th Cir. 1996) (In case off the Yankton Sioux reservation
involving several defendants and victims the Court reverses its earlier
panel decision reversing several convictions of sexual abuse of minors on
grounds that the district court erred in excluding certain expert opinion
testimony and in denying defendants' motion for independent pretrial
psychological examinations of the abused children. Court holds that
defendants failed to preserve argument that State DSS denied defense






counsel adequate access to children for investigation and that government
did not contribute to such denial. Court reverses itself on whether the
Defendants displayed a need for further physical and psychological
examination of the children by holding that the physical examinations
conducted were adequate and that psychological evaluations on
competency of children were not requested to the district court and that
thus the children were presumed competent to testify. Court also strongly
endorses the notion that children should be not further traumatized by
court proceedings by holding that: Of course, the court.must protect a
~criminal defendant's right to a fair trial, but it must also protect the
State's paramount interest in the welfare of the child. Making court-
ordered adversarial examinations routinely available would raise a barrier
to the prosecution of this kind of crime by maximizing the trauma that its
victims must endure. At a minimum, therefore, the court should heed a
custodial agency's opinion that pretrial access to the child for
investigative or adversarial purposes is unnecessary or unwise. Given the
difficulty of balancing these important interests, we conclude that, if the
custodian of a child witness opposes access as not in the child's best
interest, defendant must show that denial of access would likely result in
an absence of "fundamental fairness essential to the very concept of
Justice" before the trial court need reach the question whether some type
of access may appropriately be ordered.

Court also denies the Defendants’ claims that permitting three of the
victims to testify via closed circuit television violated the confrontation
rights of the Defendants on ground that: Accordingly,"where necessary to
protect a child witness from trauma that would be caused by testifying
in the physical presence of the defendant at least where such trauma
would impair the child's ability to communicate, the Confrontation
Clause does not prohibit use of a procedure" which preserves "the essence
of effective confrontation" -- testimony by a competent witness, under
oath, subject to contemporaneous cross-examination, and observable by
the judge, jury,and defendant. Before invoking such a procedure, the
district court must find that the child "would be traumatized, not by the
courtroom generally,but by the presence of the defendant.

Court also affirms trial court’s denial of testimony regarding sexual
activity of child victims on ground that defendants failed to timely notify
government of intent to use as required by Rule 412.

Court rejects Defendants’ argument that admission of statements made by






children at initial interview with FBI was hearsay on ground that the
statements met the requirements of the residual hearsay exception, Fed.
R. Evid. 803(24), because they had indicia of reliability and the children
were also available for cross-examination.

Court affirms the lower court’'s decision rejecting the testimony of
defendants’ psychological expert who intended to testify that children’s
testimony was unreliable because it had been implanted in them by
multiple inappropriate interrogations because such testimony invaded the
_province of the jury and did not satisfy the Daubert standard for expert
testimony. Court also, in a closer call, upheld the Court's rejection of an
offer of proof made by the expert on the ground that it was harmless error
because the jury heard substantial evidence from the expert on the
suggestibility of the methods of interrogation used.

Lastly, the Court upheld the denial of a new trial motion based on juror
misconduct finding that a challenged juror was not a racist and affirmed
the trial court’s decision to allow the government to reopen its case after
resting to better establish crimes occurred in Indian country.

4. United States v. LeCompte, 99 F.3d 274 (8th Cir. 1996) Court
reverses conviction for sexual contact with minor on ground that trial
court committed error in permitting in other incidents of sexual contact
between defendant and other children on theory that it demonstrated
modus operandi of the defendant with children he allegedly molested. In
dicta Court also cautions the trial court about deviating upward in
sentence calculation on ground not listed in the sentencing guidelines.

S. United States v. Butler, 56 F.3d 941 (8th Cir. 1995) Court affirms
conviction for aggravated sexual abuse and one count of engaging in sexual
contact in Indian country. Court rejects argument that child witness was
subjected to leading direct examination on ground that there was only one
leading question objected to and that leeway can be given in the direct
examination of child victims. Court also upholds trial court's decision to
permit in prior uncharged sexual act committed by the Defendant on same
victim on ground that count of sexual contact is an intent crime and that
the prior bad act shows intent and aiso it shows identity of the Defendant.
Court also rejects a challenge to a witness credibility jury instruction
which allegedly gave more credence to the testimony of child witnesses
on ground it substantially advised the jury of its obligation to weigh all
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witness testimony adequately.

4. United States v. Lawrence, 51 F.3d 150 (8th Cir. 1995) Court
upholds a dismissal of an indictment charging the Defendant, a non-Indian,
with sexual contact of a minor on ground that the victim in question,
although meeting the requirement of having some degree of Indian blood,
was not considered Indian by her community under the test laid out in St.
Cloud v. United States, 702 F. Supp. 1456 (D.S.D. 1988). Those factors,
which the Court considered in declining order of importance, are: 1) tribal
_enrollment; 2) government recognition formally and informally through
receipt of assistance reserved only to Indians; 3) enjoyment of the
benefits of tribal -affiliation; and 4) social recognition as an Indian
through residence on a reservation and participation in Indian social life.
Id. at 1461.

5. United States v. Whitted, 11 F.3d 782 (8th Cir. 1993) Court reverses
the conviction of the Defendant who was convicted of several counts of
aggravated sexual abuse and contact on ground that the trial court erred in
permitting the doctor who performed medical evaluations on the child
victim to testify: My final diagnosis was that [L.] had suffered repeated
child sexual abuse. "Dr. Likness testified he recommended that L. not be
exposed to her father in the near future. The Court held that: Because
Jjurors are equally capable of considering the evidence and passing on the
ultimate issue of sexual abuse, however, a doctor's opinion that sexual
abuse has in fact occurred is ordinarily neither useful to the jury nor
admissible. Court also holds that issue could be raised on appeal even
though Whitted did not make timely objection because the error was
manifest and prejudiced the Defendant.

7. United States v. Knife, 9 F.3d 705 (8th Cir.1993) Court upholds trial
court’s determination for sentencing purposes that crime of aggravated
sexual contact had been committed by force because Defendant had laid on
victim and threatened her if she told anyone. See also United States v.
Shoulders, 1993 U.S. App. LEXIS 21660.

8. United States v. Eagle Thunder, 893 F.2d 250 (8th Cir. 1990) Court
affirms conviction of Defendant for aggravated sexual abuse denying his
claim that he was prejudiced by the Court’s failure to severe trial from






co-defendant’'s who was convicted of kidnapping child victim and that
Court erred in denying admissibility of prior sexual activity testimony
regarding child victim on ground that the Defendant failed to properly
offer it. -

9. United States v. St. Pierre, 812 F.2d 417 (8th Cir. 1987)Court
affirms conviction of unlawful carnal knowledge of Defendant's -
stepdaughter and rejects argument that Court's refusal to permit
testimony regarding the minor child’s maintenance of pornographic
~material and other statements regarding her alleged sexual promiscuity
was in error, that the Defendant’s right to due process was denied by
Court’s refusal to appoint another expert to evaluate the child and him to
determine whether he met the profile of a sex offender. Court also upheld
the government’s use of prior sexual acts committed by the Defendant

- upon the child victim on ground that it tended to show motive, opportunity
and intent.

10. United States v. Denoyer, 811 F.2d 436 (8th Cir. 1987) Court
upholds conviction under Assimilative Crimes Act for involuntary sodomy
of Defendant’s son and rejects argument that statements made by the son
to a doctor were inadmissible hearsay. Court also upholds trial court's
refusal to suppress statements made by the Defendant to a law
enforcement officer to the effect that the Defendant suspected that child
was victim of sexual abuse. Court also rejects the Defendant's argument
that he should have been permitted to demonstrate to the jury that the
community he lived in was replete with sexual abuse and that others could
have committed the crime.

11. United States v. Azure, 801 F.2d 336 (8th Cir. 1996)Court reverses
conviction of Indian for carnal knowledge of a female under 16 on ground
that the Court erred in allowing pediatrician to vouch for credibility of
child sexual abuse victim, holding that the Court erred in allowing the
pediatrician to testify that she saw no reason why the child’s testimony
would be untrue.

12. United States v. Renville, 779 F.2d 430 (8th Cir. 1984) Court
upholds trial court’s finding that court had jurisdiction under
Assimilitative Crimes Act to prosecute Indian for forcible rape against
daughter in Indian country because incest under Major Crimes Act referred
to state law which did not define incest as including forcible rape. Court

/






also upholds statements made by minor to medical professionals as
statements made to assist diagnosis. ~

13. United States v. Clark, 1998 U.S. App. LEXIS 22373 Court upholds
conviction of person for committing aggravated sexual abuse on Red Lake
Indian reservation and rejects argument that Red Lake reservation is not
Indian country because Tribe had never ceded land to United States for
allotment on ground that the reservation need not be ceded to US for
Indian country status to apply.

14. United States v. Crow, 148 F.3d 1048 (8th Cir. 1998) Court
reverses the Defendant’s sentence and remands on ground that base
offense level was improperly determined because there was insufficient
evidence to demonstrate force in conviction for aggravated sexual contact
when only force was the removal of victim’s clothing and threat made
after the crime.

15. United States v. A.W.L., 1997 U.S. App. LEXIS 17916 Court upholds
adjudication of juvenile as sexual offender finding that he was an Indian
under the commonly-accepted definition of Indian laid out in United States
v. Lawrence.

16. United States v. Jones, 104 F.3d 193 (8th Cir. 1997) Court holds
that a tribal law enforcement officer need not notify a Defendant of

possible federal charges when interrogating for tribal crime.

17. United States v. Gregor, 98 F.3d 1080 (8th Cir. 1996) Court upholds
conviction of resident of Wagner for statutory rape on ground that Wagner
is within Indian country. (Note that this case may or may not be good law
dependent upon the fate of federal court decisions regarding what exactly
is the Yankton Sioux Indian reservation)

18. United States v. Cavanaugh, 1996 U.S. App. LEXIS 10923 Court
vacates sentence on conviction of aggravated sexual contact on ground
that trial court did not adequately find that threats or force had been used
by the Defendant in the commission of offense and that base offense level
had not been established.

19. Nazarenus v. United States, 69 F.3d 1391 (8th Cir. 1995) Court
affirms denial of habeas corpus application of defendant convicted of






aggravated sexual abuse claiming ineffective assistance of counsel
because counsel had not objected to government continuance requests that
permitted DNA exams which showed that he was a liar when he denied
having sex with victim.

20. United States v. R.E.J., 29 F.3d 375 (8th Cir. 1994)Court affirms
trial court's adjudication of juvenile as delinquent for committing two
counts of sexual abuse of minor.

21. Shaw v. United States, 24 F.3d 1040 (8th Cir. 1996) Court reverses
denial of evidentiary hearing on habeas corpus of Defendant convicted of
several counts of aggravated sexual abuse on ground that Defendant was
entitled to hearing on claim that trial counsel was ineffective by not
offering evidence of prior sexual activity of minor victim to demonstrate
source of venereal disease as well as alternative theory on torn hymen.

22. United States v. Yellow, 18 F.3d 1438 (8th Cir. 1994) Court upholds
conviction of Defendant for raping his disabled brother and minor sister on
Red Lake reservation finding that the trial court did not err in admitting
evidence of prior acts of sexual abuse against the victims on ground that
it tended to show identity, motive and intent. Court also finds that the
other acts were demonstrated by a preponderance of the evidence. Court
also upholds the admission of statements made to a psychologist as
statements made to assist in diagnosis under Fed. R. Evid. 803(4),

rejecting the argument that such statements cannot be made to a
psychologist. Court also upholds departure upward in sentence on ground
that the victims suffered severe psychological harm based upon judge’s
observations and expert records.

23. United States v. Clown, 925 F.2d 270 (8th Cir. 1991) Court affirms
sentence for incest under ACA finding that sexual abuse was most
analogous federal crime for application of federal sentencing guidelines.

24. United States v. Demarrias, 876 F.2d 674 (8th Cir. 1989) Court
upholds conviction of abusive sexual contact on ground that it is a lesser
included offense of aggravated sexual abuse and sexual abuse of a minor.
Court also upholds federal jurisdiction over offenses under Major Crimes
Act finding that the Sexual Abuse Act amended Major Crimes Act. Court
finally holds that the act of the presiding district court judge leaving






town and allowing the magistrate to accept the verdict did not violate the
. federal magistrate law.
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CRIMINAL JURISDICTION IN INDIAN COUNTRY
NORTHERN PLAINS TRIBAL JUDICIAL TRAINING INSTITUTE

OVERVIEW: Criminal jurisdiction in Indian country involves a mixture of
federal, state and tribal law with jurisdiction dependent upon such factors
as the race of the perpetrator and victim, as well as the situs of the crime.
This outline reviews some of the pertinent issues relative to the question of
who possesses jurisdiction over a perpetrator of a crime in Indian country.

L. Definition of Indian country - 18 U.S.C. 1151

Indian country is legislatively defined by the United States Congress
at 18 U.S.C. 1151 as:

A. all lands within the limits of any Indian reservation
notwithstanding the issuance of any patent, and including .
rights-of way running through Indian allotments This
definition encompasses all lands within the exterior boundaries
of a reservation even if the land is held in fee simple by a non-
Indian entity or person. 465 U.S.
463(1984). Thus, if an Indian commits an offense within the
exterior boundaries of the reservation tribal and federal
Jurisdiction would lie even if the crime occurred on fee land.

B. all dependent Indian communities within the borders of the
United States whether within the original or subsequently
acquired territory thereof. A dependent Indian community is
_defined in the case law based upon four inquiries. i

See United
States v, South Dakota, 665 F.2d 837, 839 (8th Cir. 1981);
United States v Driver, 945 F.2d 1410 (8th Cir, 1991)

1. Whether U.S. retains title to land and the authority to
regulate in area. Those communities located on trust
land outside the reservation boundaries are considered
dependent communities.

2. The nature of the area and the relationship of the
inhabitants to an Indian tribe or to the federal

- government. A majority population of a particular Tribe
residing in Indian Housing authority housing would be
considered a dependent Indian community.

3. Cohesiveness of the community and its reliance upon
federal services.

4. Whether the area has been set aside for the use of
Indians. For example, the Sisseton Tribal Court has
ruled that a county road that connects the town of
Sisseton with the seat of tribal government is a
dependent Indian community.

C. Rights of way running through Indian allotments - this
includes state, county and unmaintained roads that run through

1
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Indian allotments even if the hlghway runs outside the exterior
boundaries of the reservation.

II. Definition of Indian

A In General - In most cases, in order for either a tribal or
federal court to exercise jurisdiction over a person in a
criminal matter two conditions have to be met.

1. Possess some Indian blood;
2. Be regarded as Indian by his or her community.

B. Other Tests

1 Enrolled in federally-recognized tribe or other indicia
of membership. See United States v. Broncheau, 597
F.2d 1260, 1263 (9th Cir. 1979)(enroliment not
required for Indian to be consndered member of Tribe.)

2. Adoption into Tribe is generally not sufficient to
create Indian status. See United States v. Rogers, 45
U.S. (4dHow.) 567 (1846);

| . 442 N.W.2d 233 (S.D.
1989)(Tribe's enrollment of white child sufficient to
trigger application of Indian Child Welfare Act).

C. St. Cloud Test
Under this test, adopted by the United States Court of Appeals

for the Eighth Circuit in US, v, Lawrence, 51 F.3d 150 (8th
Cir. 1995), the Court adopted the standard set out in St. Cloud

v, United States, 702 F. Supp. 1456 (D.S.D. 1988) for a

determination of who is an Indian (perpetrator and victim).
1.Tribal enrollment - generally is dispositive of issue.

2. Government recognition through receipt of benefits
(IHS, BIA GA, commodities, etc.).

3. Enjoyment of the benefits of tribal affiliation.

4. Special recognition as Indian through residence on
" reservation and participation in social life.

These criteria should be examined in the totality to make the
determination of whether a perpetrator or victim is Indian.
However, even if the perpetrator meets the definition of Indian
under these criteria, if he is a member of a terminated tribe, he
is generally not considered "Indian" for purposes of federal
jurisdiction. See St. Cloud; US v, Heath, 509 F.2d 16 (9th
Cir. 1974).

D. Duro v, Reina, 495 U.S. 676(1990) - Duro had held that

tribal courts do not have the inherent authority to exercise

.
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criminal jurisdiction over non-member Indians. Congress
legislatively repealed Duro in 1991 vesting tribal courts with
the authority to prosecute non-member Indians to the same
extent the federal courts exercise jurisdiction over Indians
under the Major Crimes Act.

IIL. TYPES OF CRIMES

In general, federal courts exercise jurisdiction over offenses .
committed in Indian country by Indians and against Indians under
several federal statutes, including the Major Crimes Act, 18 U.S.C.
1153, the Indian Country Crimes Act, 18 U.S.C. 1152, and the
Assimilative Crimes Act, 18 U.S.C. 13, which the Supreme Court
has held applies to crimes that occur in Indian country. Williams v,
i (1946). Tribal courts exercise
concurrent jurisdiction over crimes prosecuted by the United States,
except those crimes where the perpetrator is non-Indian, and other
crimes defined by tribal code or the Code of Indian Offenses. State
Courts can only exercise jurisdiction over crimes committed by one
non-Indian against another in Indian country or a victimless crime
committed by a non-Indian, except in Public Law 280 reservations
where states exercise jurisdiction over violations of prohibitory

statutes, not regulatory ones. See 18 U.S.C. 1162; 25 U.S.C. 1322.

A. Federathourt Jurisdiction

1. Major Crimes Act - 18 U.S.C. 1153 - As the result of
r Dog, 109 US 556 (1883), the United

States enacted the Major Crimes Act to criminalize
federally certain major crimes. Those crimes now

~include: murder, manslaughter, kidnapping, maiming,
‘kidnapping, rape, involuntary sodomy, carnal
knowledge of any female who has not attained age of
16, assault with intent to commit rape, incest, assault
with intent to commit murder, assault with a dangerous
weapon, assault resulting in serious bodily injury,
arson, burgarly and robbery.

2. Concurrent jurisdiction of tribal courts - Tribal courts
retain concurrent criminal jurisdiction over offenses
covered by Major Crimes Act and double jeopardy does
-not apply to bar prosecution by federal court after tribal
court prosecution. US v, Wheeler, 453 U.S. 313
(1978). The same rule also may apply to a subsegent
federal prosecution after a CFR court prosecution, but
no case law on this. Nor does the United States’
Attorney's internal Petite policy, directing the United
States not to prosecute a person already prosecuted by
another sovereign, bar the prosecution of an Indian in
federal court for the same offense prosecuted in tribal
court. See United States v, Lester, 992 F.2d 124 (8th
Cir. 1993). ‘



a. Uncounselled guilty plea in tribal court
generally cannot be. used as admission against
interest in federal court prosecution, but

counselled ones can. United States v, Ant, 882
F.2d 13 (9th Cir. 1991).

b. Time served on tribal court sentence not
necessarily credited on federal sentence, but
discretionary with Attorney General.

¢. Tribal Court convictions not used under federal
sentencing guidelines to determine category of
offender, but can be used to enhance sentence.

See US v, Gallaher, 29 F.3d 635 (9th Cir. 1994).

3. Assimilative Crimes Act, 18 U.S.C. 13 - permits
federal prosecutions by assimilating state substantive
law. See United States v. Norquay, 905 F.2d 1157 (8th
Cir. 1990)(although burglary is to be punished under
state law, federal courts are still permitted to apply the
federal sentencing guidelines to determine appropriate
sentence).

4. Indian Country Crimes Act, 18 U.S.C. 1152 - general
laws of the United States applicable to federal enclaves
apply in Indian country. This includes the Assimilative
Crimes Act. Williams v. United States , 327 U.S. 711
(1946).

5. Death Penalty - Death penalty inapplicable to Indians
committing criminal offense subject to death penalty in
Indian country unless Tribe opts in to death penalty. 18
U.S.C. 3598. Indians, however, are subject to the
death penalty for other federal offenses that carry the
death penalty (assasination, espionage, etc.) Nor are
recent legislative enactments expanding federal penalties
for federal offenses applicable to Indian country unless
Tribes opt in. See 18 U.S.C. 3559(c)(6) (three strikes
law); 18 U.S.C. 5032 (juveniles under 13 tried as
adults.)

6. Special federal criminal statutes - Some statutes, for
example, 18 U.S.C. 1165(illegal for non-Indian to enter
on Indian land for unauthorized hunting and fishing); 18
U.S.C. 1164 (destruction of reservation boundary); 25
U.S.C. 171(enter into land transaction without federal
authority) apply specifically to non-Indians who enter
Indian country.

B. State Court Jurisdiction - turns on question of whether state
has been vested with criminal jurisdiction under federal law,
such as Pub. L. 280, or other special criminal federal statute,
and on race of perpetrator and victim.
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1. General - Absent some act of Congress, states have
no jurisdiction to prosecute Indians for criminal
offenses committed within Indian country or to
prosecute non-Indians for criminal offenses committed
against Indian victim in Indian country. Washington v.
i ion, 439 U.S. 463
(1979); State v. Kuntz, 66 N.W.2d 531 (N.D. 1954);
State v, Greenwalt, 663 P.2d 1178 (Mont. 1983); State

¥, Larsop, 455 N.W.2d 600 (S.D. 1990).

2, Liqﬁor offenses - one court has held that because
Congress gave states and tribes the concurrent authority

_ to regulate the introduction of liquor into Indian

country, states can exercise criminal jurisdiction over

criminal "liquor violations." Fort Belknap Indian

i » 43 F.3d 428 (9th Cir. 1994).

Tribes have civil authority to regulate liquor sales

throughout Indian country, but no criminal jurisdiction

to prosecute non-Indian violators. See City of Timber
n i i ibe, 10 F.3d 554 (8th

Lake v, Cheyenne River Sioux Tribe
Cir. 1993). Luke v, Mellette County, 508 N.W.2d 6

(S.D. 1993).

3. Non-Indian v. Non-Indian - State courts have
Jjurisdiction to prosecute this crime that occurs in Indian
country or non-Indian victimless crime.

4. Pub. L. 280- 18 U.S.C. 1162; as amended, 25
U.S.C. 1322 et seq.- gave certain states mandatory
criminal jurisdiction over crimes occuring in Indian
country and gave other states option to exercise
Jjurisdiction.

a. Mandatory states - California, Oregon,

Nebraska(except Winnebagos and Omahas have
_-been retroceded jurisdiction), Minnesota( with

exception of Red lake),Wisconsisn, and Alaska.

b. Optional states must comply with Pub. L. 280
and amend their state constitutions to accept
jurisdiction. After enactment of Indian Civil
Rights Act, 25 U.S.C. 1301 et seq., Tribes must
affirmatively accept jurisdiction by tribal election.
istri 400 U.S. 423
(1971). State cannot overrule prior state court
precedent if effect is to vest state with jurisdiction
after 1968 without tribal consent.
i i 00 F.2d

r
1164 (8th Cir. 1990).

- -¢. Tribal courts retain concurrent jurisdiction over
criminal offenses with state courts.



d. States only obtained authority to enforce
prohibitory laws in.Indian country, not regulatory
laws, such as gaming laws. See California v.
Cabazon Band of Indians, 480 U.S. 202(1987);

f Tri i i .
Washington, 938 F.2d 146 (9th Cir. 1991)(states
have no authority to. impose state regulatory
traffic laws upon reservation-domiciled Indians).
States cannot enforce mandatory insurance laws,

. et al, upon reservation Indians even in Pub. L.
280 states. Nor can states impose hunting and
fishing regulatory laws upon reservation Indians.

e. Retrocession - Under Pub. L. 280, as amended,
there is a provision found at 25 U.S.C. 1323
allowing a state to petition the United States to
retrocede, or restore, tribal criminal or civil
jurisdiction.

f. Special statutes - Congress has

enacted special statutes, applicable to only certain
tribes, vesting state courts with criminal
jurisdiction over Indian country. .
Hook, 476 N.W.2d 565 (N.D. 1991)(North
Dakota vested with criminal misdemeanor
jurisdiction over Fort Totten Indian reservation).

C. Tribal Court Jurisdiction - Tribal Courts have criminal
Jurisdiction over all Indians who commit criminal offenses
within Indian country. This jurisdiction is concurrent with
federal courts in non-Pub. L. 280 states and with state courts
in Pub. L. 280 states. Tribal courts have exclusive criminal
jurisdiction to prosecute violations of regulatory statutes in
Pub. L. 280 states.

1. Oli i i ibe, 435 U.S. 191
(1978)(Tribal courts have been necessarily divested of
criminal jurisdiction over non-Indians). Note that
Oliphant does not divest tribal court of authority over
quasi-criminal actions such as protection order
proceedings or mental commitments.

2. Indian Civil Rights Act - 25 U.S.C. 1301 et seq.-
governs the rights of criminal defendants in tribal
courts.

a. inez, 436 U.S. 49
(1978)(exclusive remedy for violation of Indian
Civil Rights Act in federal court is writ of habeas
corpus challenging detention).

b. Several Tribal Courts have held that ICRA

waives immunity of tribal officials for suits in
tribal court alleging violations of ICRA.

6
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c. Federal Tort Claims remedy available for
person aggrieved by tribal entity operating under
638 contract who violates ICRA.

d. No right to court-appointed counsel, but right
to counsel of Defendant's choice if he pays. Tribe
can require counsel to be member of tribal bar.

- e. Punishment under ICRA now limited to one

year and $5,000.00 fine for each offense, 25
U.S.C. 1302 (7).
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CRIMINAL JURISDICTION IN INDIAN COUNTRY °

I. Introduction

Jurisdiction over criminal offenses is divided among federal,
state, and tribal governments on the basis of the nature of the
crime, the location of the crime, and the Indian or non-Indian
status of not only the offender but also the victim.
Consequently, fundamental to understanding Indian criminal law
are the terms “Indian” and “Indian country.” Once the Indian or
non-Indian status of the offender and victim is established and
it is determined whether or not the crime occurred in Indian
country, the fairly well settled lines between state, federal,
and tribal criminal jurisdiction can be applied.?

IXI. Defining “Indian”

A. The definition of “Indian” for purposes of criminal law

There does not exist a definition of “Indian” applicable for all
purposes. Some federal 1laws define the term, but such
definitions are applicable only to the Congressional acts in
which they appear. Federal criminal jurisdiction statutes do not
generally define “Indian.” E.g,, 18 U.S.C. § 1152 (General Crimes

“Act); 18 U.S.C. § 1153 (Major Crimes Act).? The courts, however,

have developed a two-part test by which to determine Indian

" status.

“[Flor purposes of federal criminal jurisdiction, an Indian is a

person who (1) has some Indian blood; and (2) is ‘recognized’ as.

* The views expressed in this paper are not necessarily those of the Office of
the Attorney General or the State of North Dakota.

This paper does not discuss the unique jurisdictional rules governing
liquor violations in Indian country. On the subject, see, 18 U.S.C. §§ 1154,

1156, 1161; Rice v, Rehner, 463 U.S. 713 (1983); Et. Belknap Indian Community
¥. Mazurek, 43 F.3d 428 (9th Cir. 1994); City of Timberlake v. Cheyenne River
Sioux Tribe, 10 F.3d 554 (8th Cir. 1994), cert. denied, 114 S.Ct. 2741 (1994) ;

United States v. Morgan, 614 F.2d 166 (8th Cir. 1980). _

? A statute prohibiting federal employees from contracting or trading with

Indians limits “Indian”” to, inter alia, a member of a tribe eligible for BIA
services. 18 U.S.C. § 437(d).



an Indian by a tribe or by the federal government.” United

States v. Lawrepnce, 51 F.3d 150, 152 (8th Cir. 1995). See also
United States v, Broncheau, 597 F.2d 1260, 1263 (9th Cir.), cert,
denied, 444 U.S. 859 (1979); United States v, Dodge, 538 F.2d
770, 786 (8th Cir. 1976), cert, depied, 429 U.S. 1099 (1977) ;
United States v. Driver, 755 F.Supp. 885, 888 (D.S.D.), aff’'d on
other grounds, 945 F.2d 1410 (8th Cir. 1991), cert. denied, 502

U.S. 1109 (1992); St. Cloud v. United States, 702 F.Supp. 1456,

1460 (D.S.D. 1988.

1. The Indian blood element. The element of “some Indian
blood” requires an identifiable Indian ancestry, that |is,
ancestors living in what is now America prior to the arrival of
Europeans. A particular amount of Indian blood is not required.
In ‘ , 702 F.Supp. at 1460, the court
found 15/32 of Yankton Sioux blood sufficient to satisfy the
test. Oglala Sioux Indian blood in the amount of 11/128 is

sufficient. United States v. Lawrence, 51 F.3d at 152. See also

United States v, Dodge, 538 F.2d at 786 (1/4 Indian blood);
United States v, Driver, 755 F.Supp. at 888 (7/32 sufficient and

citing a civil case in which 1/8 was ruled adequate) .

2. The Indian recognition element. “In determining whether a
person is recognized as an Indian, courts have looked to both
recognition by a tribe or society:of Indians or by the federal

government.” United Stategs v, Dodge, 538 F.2d at 786. In the

Eighth Circuit, four factors guide the “recognition” analysis.

United States v, Lawrence, 51 F.3d at 152; United States v,

- Driver, 755 F.Supp. at 888-89; St, Cloud v. United States, 702

F.Supp at 1461-62. They are:

a. Tribal enrollment. Tribal enrollment is “the common
evidentiary means of establishing Indian status.” Upnited States
Y. Broncheau, 597 F.2d at 1263. One district court considers
tribal enrollment “the most important factor.” United States v.
Driver, 755 F.Supp. at 888. And tribal enrollment alone has been
sufficient proof of Indian status. E.g., Azure v, United States,
248 F.2d 335, 337 (8th Cir. 1957). It is, however, to be noted
that a person may still be an Indian for jurisdictional purposes
without being enrolled with a recognized tribe. United States v,
Broncheau, 596 at 1265; United States v. St. Cloud,- 702 F.Supp.
at 1461; EX parte Pero, 99 F.2d 28, 31 (7th Cir. 1938), cert.
denied, 306 U.S. 643 (1939).
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b. Government recognition through receipt of assistance
reserved for Indians. Assistance that might establish federal
recognition can include medical services from the Indian Health
Service, receipt of school books under the Johnson-0‘Malley Act,
and receipt of federal housing assistance. See United States v.
Lawrence, 51 F.3d at 153; sSt, Cloud v, United States, 702 F.Supp.

at 1461l1-62.

c. Enjoying the benefits of tribal affiliation. “This
factor, like the tribal-enrollment and social-recognition

factors, goes to the question of tribal recognition of Indian .

status.” United States v, Lawrence, 51 F.3d at 153.

Participation in a - tribal alcohol treatment and counseling
program and obtaining employment through a tribally-administered

employment program satisfy this factor. St. Cloud v, United
Stateg, 702 F.Supp. at 1462. '

d. Social recognition as an Indian. The following facts
supported a finding of social recognition. "“St. Cloud...lives on
the...Reservation in federally provided housing, is a member of
the Indian community, and participates in Indian social life.
St. Cloud identifies himself as an Indian, and is not at all

integrated into non-Indian society.” St. Cloud v. United States,

702 F.Supp. at 1462. But see State v, District Court, 851 P.2d
405, 407 (Mont. 1993) (the defendant was found to be a non-Indian

even though “he was adopted by an 1Indian; attended Indian
schools; practiced the Indian religion; participated in tribal
customs; married an Indian; and has Indian children,”. he was,

. however, unenrolled and did not receive federal benefits -as an

Indian) . The following supported a finding of non-recognition.
“[Tlhe alleged victim was born off the reservation; that except
for one seven-month ‘period  immediately preceding the alleged
(crime], she had lived her entire life off the reservation; that
she did not attend .pow-wows, Indian dances or other Indian
cultural events; and that she and her family 1lived without

focusing on their Indian heritage.” United States v. Lawrence,

51 F.3d at 154. Sporadic visits to the reservation do not

support a finding of recognition. United States v, Driver, 755

F.Supp. at 889. = '
B. Special Circumstances - _
1. Members of tei'minated tribes. 1In the 1950s and early 1960s

Congress terminated some tribes from federal supervision. A
member of a terminated tribe is not an Indian under federal



criminal statutes. United States v. Antelope, 430 U.S. 641, 646
n.7 (1977) (dicta); United States v. Heath, 509 F.2d 16, 19 (9th

Cir. 1974). There are no terminated tribes in North Dakota,
although the Turtle Mountain Band of Chippewa was wunder
consideration for termination. The issue can be relevant in

North Dakota if a member of a terminated tribe, while living in
or visiting North Dakota, is involved in a crime.

2. Indian adoptions of non-Indians. A non-Indian adopted into
a tribe or recognized as an Indian by a tribe is not an Indian
for federal jurisdictional purposes. United States v, Rogers, 45
U.S. (4 How.) 567, 572-73 (1846). Such person fails the Indian
blood test. But non-Indian adoptees may be subject to tribal

criminal jurisdiction. Nofire v, Unjted States, 164 U.S. 657

(1897) .

III. Defining “Indian Country”

“Indian country” is defined generally for criminal purposes in 18
U.S.C. § 1151, to include “(a) all land within the limits of any
Indian reservation...(b) all dependent Indian communities within
the borders of the United States...and (c) all Indian allotments,
the Indian titles to which have not been extinguished...”

A. Reservations

" There are four reservations in North Dakota, the Fort Berthold
Indian Reservation, the Standing Rock Sioux Indian Reservation,
the Turtle Mountain Indian Reservation, and the Devils Lake Sioux
Indian Reservation (Fort Totten). At one time a small portion of
the Sisseton-Wapheton Sioux (Lake Traverse) Reservation extended
into southeastern North Dakota. That reservation was opened to
settlement by non-Indians under an 1891 Act. It was later
determined that the 1891 Act disestablished the reservation.

ReCoteau v, District Court, 420 U.S. 425 (1975) .

The Fort Berthold, Standing Rock, and Devils Lake Reservations

have also been opened to non-Indian settlement by Congress. Non- .

Indians own most of the land within the Fort Berthold

Reservation. Mary Jane Schneider, NQx;h_anguzL_lndiang;__An

Introduction 97 (1986). Non-Indians own about 75% of the Devils

na
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Lake Reservation and about 50% of the Standing Rock Reservation.
Id. at 92, 102.

1. Non-Indian land within reservations. A crime committed
on non-Indian land within a reservation is nonetheless committed
in Indian country. Seymour v. Superintendent, 368 U.S. 351, 357-
59 (1962). Similarly, “State highways within the boundaries of a
reservation are a part of the reservation.” Gourneau v. Smith,
207 N.W.2d 256, 258 (N.D. 1973).

2. Disegtablished reservations. Many federal defendants
assert that the federal court is without jurisdiction because the
reservation has been disestablished or diminished and, therefore,
the alleged crime was committed outside of Indian country. The
basis for all such claims is that Congress intended to
disestablish or diminish reservations when Congress opened

reservations to non-Indian homesteaders for settlement. Such
claims have failed in North Dakota except for that made with
regard to the Sisseton-Wapheton Reservation. DeCotean v,

District Court, 420 U.S. 425 (1975).
In United States v, Long Elk, 565 F.2d 1032, 1035-36 (8th Cir.

1977), the court ruled that a 1913 Act opening the eastern half
of the Standing Rock  Reservation for settlement did not diminish

it. It also noted that United States ex rel, Condon v, Erickson,

478 F.2d 684 (8th Cir. 1973), held, by implication, that a 1908
Act opening the western half of the reservation dld not diminish

_it. Long Elk, 565 F.2d at 1035.

'The-Court of Appeals has also considered the status of the Fort

Berthold .and Devils .Lake Reservations. Recently, a defendant
challenged the federal court’s jurisdiction over a crime
committed in New Town. He claimed that the crime did not occur
in. Indian country because the 1910 Act opening the Fort Berthold

Reservation removed the land from reservation status. United

Stateg v, Standish, 3 F.3d 1207, 1208 (8th Cir. 1993). The court

disagreed, declining to overturn New Town v, United States, 454
F.2d 121 (8th Cir. 1972), which concluded that Congress did not

intend the 1910 Act to diminish the reservation. The 1904 Act
opening the Devils Lake Reservation to non-Indians has been held

not to have disestablished it. United States v, Grey Bear, 828

F.2d 1286, 1291 (8th Cir. 1987).

3. Expandlng reservatlons? Since statehood, the state and
federal government have assumed that the bed of Devils Lake is




outside of the Devils Lake Reservation. The state has exercised
jurisdiction over the lake as well as activities on it just as if
the lake were not Indian country. The Devils Lake Sioux Tribe
asserts that the 1867 Treaty creating the reservation should be
interpreted to include the lake within the reservation. Its
claim is pending before the. federal district court. Devils Lake
Sioux Tribe v, North Dakota. et al., Civ. No. A2-86-87 (D.N.D.
N.E. Div.). In addition, some present members of the tribal
council assert tribal title to Camp Grafton, the Army National
Guard training site located on the north side of the lake.

4. | New reservations? The Little Shell Pembina Chippewa
Band is seeking the federal government’s recognition as an Indian
tribe. If the petition is successful the new tribe may seek to

establish a homeland in North Dakota.

5. De facto reservations. In United States v, Azure, 801

F.2d 336 (8th Cir. 1986), the court considered a challenge to its

jurisdiction. Azure claimed that the crime did not occur in
Indian Country because it took place in his home two miles from
the Turtle Mountain Reservation. Id. at 338. The house was

located on land held in trust for the benefit of the tribe. Id.
"It is well established that the actions of the federal government
in its treatment of Indian land can create a de facto reservation,
even though the reservation is not created by a specific treaty,
statute, or executive order.” Id. Some “key factors” in finding
a de facto reservation are actions of the BIA in expending funds
and providing social services to the area. Id. at 338-39. The
“court ruled that “it would appear here that the Indian trust land,
although not within the boundaries of the Turtle Mountain
Reservation, can be classified as a de facto reservation, at least
for purposes of federal criminal jurisdiction.” Id. at 339.

Recently, the district court stated that New Town, even if the
Fort Berthold Reservation were disestablished, would be considered

within a de facto reservation. United States v, Standigh,

C4-92-22-02, Memorandum and Order 3 (N.W.D. N.D. Oct. 29, 1992),
aff'd on other grounds, 3 F.3d 1207 (8th Cir. 1993). Thus, the
concept of a de facto reservation has been recognized in North
Dakota.

Authority for the concept, however, is limited and its application
conflicts with principles of federalism, thus posing a
constitutional problem.

Yy
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A number of the cases that discuss the de facto reservation idea

do so as dictum. Minnﬁsgt_amhmk, 185 U.s. 373, 389 (1902);
Mattz v, Arnett, 412 U.sS. 481 (1973); United States v. John, 437

U.S. 634 (1978); Langley v. Ryder, 602 F. Supp. 335, 341 n. 6

(D.C. La.), aff'd 778 F.2d 1092 (5th Cir. 1985). Unique about
these cases is that if a reservation was not found the tribes in
question would have been without a homeland. None of these cases
concerned land which would give the tribe a second or an expanded
reservation. The court’s analysis could have been influenced by
consideration of a tribe's need for a homeland._See also Sac and

Eox Tribe v, Licklider, 576 F.2d 145, 149 (8th Cir.), cert. denied

439 U.S. 955 (1978).

Other courts have examined and applied ‘the concept more
skeptically. In 2iLnsbnrg_&_miduax_CQal_Mining_cQ*_z*_Xazzia. 909

F.2d 1387 (10th Cir.), cert, denied sub nom, Navaio Tax Comm'n v,
2i;Lsburg_&_Miduax_cgal_Mining_cQ*, 498 U.S. 1012 (1990), and the

‘court reviewed acts that had diminished the size of the Navajo

Reservation. Id. at 1419, 1422. It then found a number of
circumstances in the area’s subsequent history that pointed to a
reservation-like status. Id. at 1419-20. Nonetheless, the court
declined to "'remake history' and declare a de facto reservation
in face of clear ‘congressional intent to the contrary." Igd. at
1420. : ' : :

: i . 805 F. Supp. 680 (E.D.
Wis. 1992), aff'd 2 F.3d 219 (7th Cir. 1993), states that the

. United States must have "affirmatively intendl[ed]" to treat the

land as a reservation "and must have ‘'approved' the treatment- of

" the land as a reservation." Id. Thus, a tribe cannot itself

create a de facto reservation. Also, the governmental authority
establishing a de facto reservation "must be competent.™® Id. at
698. "Indian Office employees and field agents are not competent
to establish  reservations without approval from a person with
authority." Id. at 698 n.18. - The court also stated that "the
boundaries of such a reservation must be defined precisely by
writing 'or by long continued and consented to occupation within
well understood contours.'" Id. at 698. :

A difficulty with the de facto reservation concept is that it

conflicts with state sovereignty. States entered the Union with .

their sovereignty intact.

’

. 501 U.s. 775, 779 (1991). Finding Indian country to exist outside

of reservations may conflict with the Tenth Amendment and
pPrinciples of federalism. See i ‘ ., 115 S.ct.




1624 (1995); New York v. Unjted States, 505 U.S. 144 (1992) ;

Metcalf & Eddy v, Mitchell, 269 U.S. 514, 523 (1926). Only with
state consent can land be transformed into Indian country and
thereby deprive the state of its jurisdiction over it. See Paul
v, United States, 371 U.S. 245, 264-65 (1963); James v, Dravo
Contracting Co. 302 U.S. 134, 141 (1937); Surplus Trading Co. v.
Cook, 281 U.S. 647, 650 (1930); Tubby v, State, 327 So.2d 272, 282
(Miss. 1976); State v, Shepard, 300 N.W. 905 (Wis. 1941).

B. Dependent Indian communities

The second type of Indian country referred to in 18 U.S.C. § 1151
is “dependent 1Indian community.” Determining whether 1land
constitutes a dependent Indian community requires consideration of
four factors: '

(1) whether the United States has retained "title to
the lands which it permits the Indians to occupy, " and
"authority to enact regulations and protective laws
respecting this territory". . .(2) "the nature of the
area in question, the relationship of the inhabitants
of the area to Indian tribes and to the federal
government, and the established practice of government
agencies toward the area". . .(3) whether there is "an
element of cohesiveness. . . manifested either by
economic pursuits in the area, common interests, or
needs of the inhabitants as supplied by that locality"

- .and (4) "whether such lands have been set apart
for the use, occupancy and protection of dependent
Indian peoples"....

United States v. South Dakota, 665 F.2d 837, 839 (8th Cir. 1981),
cext, denied, 459 U.S. 823 (1982).

None of these factors is determinative. "‘The test for
determining what is a dependent 1Indian community must be a
flexible one, not tied to any single technical standard such as
percentage of Indian occupants.'" Id. at 842. For example, the
fact that a state has asserted jurisdiction over an area does not
necessarily defeat a finding of a dependent Indian community. Id,

Each determination is unique. "'[T]he ultimate conclusion as to

whether an Indian community is Indian country is quite factually
dependent.'" Housing Authority of the Seminole Nation v. Harjo,

- 10
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790 P.2d4 1098, 1101 (Okla. 1990). Indeed, an area that is Indian
country can later lose that status. Id. at 1104. Below are some
of the factors considered by courts in their review of this
question.

The factors include: tribal control of the housing authority
which manages the land; housing built with federal money; purpose
is to provide adequate housing which is wunavailable on the
reservation; land owned in trust by the United sStates; Indian
Health Service provides water, sewer, and medical services; BIA
maintains roads; county has never asserted criminal jurisdiction;
area's ties to federal government; presence of non-Indians; kind
of tribal services provided as compared with tribal services
provided on the reservation; percentage. of Indian residents; BIA
provides school bus service; BIA assists in providing fire
protection and schools; distance from reservation; Indian churches
and ceremonial grounds nearby; role of BIA in law enforcement;
Indian or non-Indian character of surrounding area; need of
Indians to travel outside of area to obtain BIA and tribal
services; state provides schools; state provides water, law
enforcement, and sanitation services; state maintains roads;
businesses in the area pay state tax and are subject to state and
county health and building codes; primary purpose of area is
commercial activity not protection of 1Indians; land owned by
tribal housing authority; and land involved in a HUD housing
program and subject to extensive federal regulations.

This list was derived from the following cases. After each case
is a note about the kind of land at issue. United States v,

 Driver, 755 F. Supp. 885 (D.S.D. 1991), aff'd 945 F.2d 1410 (8th

Cir. 1991), cert. denied, 502 U.S. 1109 (1992) ("home located in a
community called Blackpipe Housing"); United States v, Cook, 922

F.2d 1026 (2d cir.), cert, denied sub nom. Iarhelu._lmugd

_States, 500 U.S. 941 -(1991) (6 mile area that is home to the St.

Regis Tribe); Blatchford v. Sullivan, 904 F.2d 542 (10th Cir.
1990), cert. denied, 498 U.S. 1035 (1991) (Navajo Estates, -a small
housing subdivision in a rural settlement); ‘Housing Authority of
the Seminole Nation v, Harjo, 790 P.2d 1098 (Okla. 1990) (a 6%

acre tract with four houses); Indian Countrv U.S.A. Inc. v.
Oklahoma, 829 F.2d 967 (10th Cir. 1987), cert denied, sub nom.
d ion, 487 U.S. 1218

(1988) (gaming establishment located on the 100 acre "Mackey

Site"); United States v, Azure, 801 F.2d 336 (8th Cir. 1986)

(house and township near the Turtle Mountain Reservation); United
States v, Mound, 477 F. Supp. 156 (D.S.D. 1979) (tribal housing

11




project in Eagle Butte, S.D.); United States v, South Dakota, 665
F.2d 837 (8th Cir. 1981), cert. denied, 459 U.S. 823 (1982)

(tribal housing project in Sisseton, S.D.); Weddell v, Meiexrhenryv,

636 F.2d 211 (8th Cir. 1980), cert, denied, 451 U.S. 941 (1981)
(the town of Wagner, S.D.); Youngbear v. Brewer, 415 F. Supp. 807
(D. Iowa 1976), aff'd 549 F.2d 74 (8th Cir. 1977) (the "Sac and
Fox Indian Settlement").

These cases also set forth some general rules to be applied in
assessing the presence of a dependent Indian community.

The Eighth Circuit, in finding a housing project to be a dependent
Indian community, cautioned that it was ‘'not expanding the
definition of a dependent Indian community to include a particular
locale merely because a small segment of the population consists
of Indians receiving various forms of federal assistance." United
States v. South Dakota, 665 F.2d at 843. ‘See also United States
Y. Martine, 442 F.2d 1022, 1024 (10th Cir. 1971) (the mere
presence of a group Indians in an area "would undoubtedly not
suffice" to establish a dependent Indian community). This is so
even if Indians constitute most of the area's population and give
it a distinctly Indian character. Blatchford v. Sullivan, 904
F.2d at 549. On the other hand, the fact non-Indians live in the
area does not prohibit it from being a dependent Indian community.
United States v. Mound, 477 F. Supp. at 160. In deciding Azure,
which concerned land near the Turtle Mountain Reservation, the
Court commented on the "element of cohesiveness," but found that
the township's sparse population made a finding of cohesiveness
‘less 1likely. United States v. Azure, 801 F.2d at 339, it
nonetheless found the township to be a dependent Indian community.
Id. The court noted that the United States owns the land, the BIA
exercises certain criminal jurisdiction over 1Indians in the
township, the land is leased only to Indians, the BIA maintains
the roads, and the federal government recognizes the area as a
dependent Indian community. JId. at 339.

1. The Circle of Nations School (Wapheton Indian School). This
tribally operated, federally funded school for Indian children is
located in the middle of Wapheton, N.D. In Allery, et al, v.
Hall, et al,, Civ. No. 93-280, Mem. Op. (Richland County Dist.
Ct., Mar. 10, 1994), the court inclined to the view that the
school is not Indian country for civil purposes. Whether it is
Indian country for criminal law purposes has not been decided.
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2. United Tribes Technical College. The college is located in
Bismarck. The state has jurisdiction over crimes committed at the

college. State v, His Chase, 531 N.W.2d 271, 272 (N.D. 1995);
United States v. Goingg, 504 F.2d 809, 811-12 (8th Cir. 1974).

3. Trenton Indian Service Area. Because of the small size of
the Turtle Mountain Reservation, tribal members were given an
opportunity to settle elsewhere. A number settled in the Trenton,
N.D., area. gstate v. Gohl, 477 N.W.2d 205, 206 (N.D. 1991). The
area is known as the Trenton Indian Service Area. Whether it or
any part of it constitutes Indian country has not been decided.

4. Sisseton-Wapheton Casino. The Sisseton-Wapheton Sioux Tribe
recently purchased land in Richland County from a non-Indian. It

'Plans to operate a casino on the tract. The United States, upon

the tribe’s request, has accepted the land into trust. Its
Indian country status for criminal, as well as civil jurisdiction
is unresolved. The county and the tribe are discussing an

agreement to address law enforcement issues.

5. Indian housing off the Turtle Mountain Reservation. There is
a good deal of land located near but outside of the Turtle
Mountain Reservation. It is owned either by the tribe or the

federal government and used to provide housing for tribal members.
Although one of these areas was found to be Indian country in
United States v. Azure, 801 F.2d 336 (8th Cir. 1986), it remains
to be determined whether other areas have that status. See

i i i i . 790 -P.24 1098,
1104 (Okla. 1990) (the fact that . one house built by the tribal
housing authority is a dependent Indian community does not mean
that all such houses have the same status). Rolette County
officials consider some of the housing areas to constitute
dependent Indian communities.

C. Indian allotments

Reservations were originally held in communal ownership by tribes.
By statute, particularly the General Allotment Act of 1887, 25

.U.s.C. § 331, et seq., Congress allotted to individual tribal

members small tracts of land. (The technical distinction between
a trust allotment and a restricted allotment is discussed in

United States v. Ramsey, 271 U.S. 467, 470 (1925)). Whether a

tract is an allotment can be determined from the realty records of

13




the Bureau of Indian Affairs’ area office in Abexrdeen, S.D., and

possibly from BIA records and tribal records on the reservation.

D. Irust land

There is a question whether trust land constitutes Indian country

for purposes of criminal law. Trust land is land held in trust by
the United States for the benefit of a tribe or individual Indian.

The Court, in a civil suit, ruled that Indian country is any area
that has been validly set apart for the use of Indians under the
superintendence of the United States. Qklahoma Tax Commission v.
Potawatomi Indian Tribe, 498 U.S. 505, 511 (1991). See also
Buzzard v, Oklahoma Tax Commission, 992 F.2d 1073, 1076 (10th Cir.

1993). This is a broader definition than that in the criminal law
statute, 18 U.S.C. § 1151. The Court has held that trust land
meets this expanded definition. Potawatomi Tribe, 498 U.S. at
511. However, two years later it confined Indian country to the
three definitions se forth in Section 1151. Oklahoma Tax

CQmm1ss;gn_x*_Sag_&_EQx_lebg 508 U.S. 114, 113 S.Ct. 1985, 1992
(1993).

The Eighth Circuit Court of Appeals has ruled that taking land
into trust is an unconstitutional delegation of authority to the

executive branch. South Dakota and City of Oacoma v, United

States Dep't of Interior, 69 F.3d 878, 885 (8th Cir. 1995), pet.
for reh’a en banc denied. And as discussed in the section on de

facto reservations, taking off-reservation land into trust may

violate principles of federalism. Cohen is probably correct in
concluding that trust lands “have Indian country status when part
of a dependent Indian community....Otherwise, the Indian country

status of trust lands located outside of reservation boundaries is

uncertain.” Cohen’s Handbook of Federal Indian Law 45 (1982 ed.)

IV. State, Tribal, and Federal Criminal Jurisdiction in Indian
Country

A. State Jurisdiction

14
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1. In general. ‘[Clriminal offenses by or against Indians have
been subject only to federal or tribal laws, except where
Congress...has expressivy provided that State laws shall apply.”

Washington v. Yakima Indian Tribe, 439 U.S. 463, 470-71 (1979). In
Donnelly v, United States, 228 U.S. 243, 271-72 (1913), the Court

held that states do not have jurisdiction over crimes committed by
non-Indians against the person or property of Indians.

While the state is without jurisdiction over crimes that involve
Indians as either offender or victim, the state has exclusive
criminal jurisdiction in Indian country over crimes committed by
non-Indians against non-Indians. “For Indian country crimes
involving only non-Indians, longstanding precedents of this Court
hold that state courts have exclusive jurisdiction...” Duro v,

-Reina, 495 U.S. 676, 681 n.1 (1990). This jurisdiction extends to

victimless crimes committed by non-Indians. State v. Vapndermay,

478 N.W.2d 289, 290 (S.D. 1991) (operating an overweight vehicle);
State V. Schaeffer, 781 P.2d 264, 266 (Mont. 1989) (violation of

- pawnbroker laws); State v, Thomas, 760 P.2d 96, 98 (Mont.

1988) (failure to report motor vehicle accident); State v, Burrola,

1669 P.2d 614, 615 (Ariz. Ct. App. 1983) (possession of deadly

weapon) ; State v. Warpmer, 379 P.2d 66 (N.M. 1963) (driving under
the influence). The state has no other criminal jurisdiction in
Indian country. Solem v, Bartlett, 465 U.S. 463, 465 n.2 (1984) .

It does not even have jurisdiction over non-Indians who commit
misdemeanor crimes against Indians. State v, Larson, 455 N.W.2d
600, 601-02 - (s.D. 1990); State v. Flint, 756 P.2d 324, 325-26
(Ariz. Ct. App. 1988), cert denied, 109 S.Ct. 3228 (1989); Sstate

' v. Greenwalt, 663 P.2d 1178, 1182-83 (Mont. 1983); State v. Kuntz,
66 N.W.2d 531, 532 (N.D. 1954) (by implication). This lack of

state authority over misdemeanor crime can place a strain on the
justice system because tribes do not have jurisdiction over non-
Indians, leaving the federal government as the only authority with

‘jurisdiction.

2. The unique feature of the Devils Lake Reservation. In 1944
the Devils Lake Sioux Tribe requested that Congress formally
recognize state criminal jurisdiction on the reservation. Two

years later Congress approved an Act entitled: “An Act to confer
jurisdiction on the State of North Dakota over offenses committed
by or against Indians on the Devils Lake Indian Reservation.” Act
of May 31, 1946, ch. 279, 60 Stat. 229. The statute has been
construed to give the state jurisdiction over Indians who commit
non-major offenses on the reservation. -State v, Hook, 476 N.w.2d
565, 571 (N.D. 1991) rev’g State v. Iohnes, 69 N.W.2d 508 (N.D.
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1955). 3See also Negonsott v, Samuels, 507 U.S. 99, 113 S.Ct. 1119

(1993) (ruling that a nearly identical statute gives Kansas
concurrent jurisdiction to prosecute crimes by or against Indians
on Kansas reservations); Youngbear v. Brewer, 549 F.2d 74 (8th
Cir. 1977) (construing a similar statute as giving Iowa only
misdemeanor jurisdiction). Thus, the Devils Lake Reservation is
unique. The scope of state criminal jurisdiction on it is much
different and far more extensive than it is on the other
reservations. '

B. Tribal Jurisdiction

1. Jurisdiction over non-Indians and non-member Indians. “By
submitting to the overriding sovereignty of .the United States,
Indian tribes...necessarily give up their power to try non-Indian
citizens...” QOliphant v, Suquamish Indian Tribe, 435 U.S. 191,
210 (1978). Recently, Congress gave tribes criminal jurisdiction
over Indians who are not members of the prosecuting tribe. 25
U.S.C. § 1301(2). This was in response to Duro v. Reina, 495 U.S.
at 688, which held that tribal authority is a “power over its
memberg” and that “[iln the area of criminal enforcement...tribal
power does not extend beyond internal relations among members.”
See also Greywater v, Joshua, 846 F.2d 486, 493 (8th Cir.
1988) (holding that the Devils Lake Sioux Tribe does not have
criminal jurisdiction over a member of the Turtle Mountain Band of
Chippewa) .

The Congressional authorization to tribes of jurisdiction over

' ‘non-member Indians presents a constitutional issue in light of

this statement: “Our cases suggest constitutional limitations even
on the ability of Congress to subject American citizens to
criminal proceedings before a tribunal that does not provide
constitutional protections as a matter of right.” Duro v, Reina,
495 U.S. at 693.

2. Jurisdiction over Indians. “It is undisputed that Indian
tribes have the power to enforce their criminal laws against

tribal members.” United States v, Wheeler, 435 U.S. 313, 322

(1978) . Tribes have exclusive power to try and punish Indians who
commit misdemeanor crimes against Indians. Id. at 328; United

States v, Antelope, 430 U.S. at 642-43 n.2; United States v.

Johnson, 637 F.2d 1224, 1231 (9th Cir. 1980); Ixon Crow v, Oglala
Sioux Tribe, 231 F.2d 89, 96 (8th Cir. 1956). Tribes also have

jurisdiction, concurrent with the United States, over Indians who

commit misdemeanors against non-Indians. United States v. John,
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587 F.2d 683, 687-88 (5th Cir. 1979). It is uncertain whether
tribes also have the power, concurrently with the United States,
to prosecute Indians who commit major crimes. Duro v. Reina, 495
U.S. at 680 n.1; QOliphant, 435 U.S. at 203 n.14; John, 587 f£.2d at
686 n.6. The question is likely moot since tribes are limited to
imposing a maximum of one year imprisonment and a fine of $5,000.
25 U.s.C. § 1302(7).

C. Federal Jurisdiction

Federal criminal jurisdiction in Indian country rests largely on
two statutes, the General Crimes Act and the Major Crimes Act.
18 U.S.C. §§ 1152, 1153.° The General Crimes Act states that
unless otherwise provided by law, '

the general laws of the United States as to the
punishment of offenses committed in any place within
the sole and exclusive jurisdiction of the United
States...shall extend to the Indian Country.

This section shall not extend to offenses
committed by one Indian against the person or property
of another Indian, nor to any Indian committing any
offense in the Indian country who has been punished by
the local law of the tribe, or to any case where, by
treaty stipulations, the exclusive jurisdiction over
such offenses is or may be secured to the Indian tribes

respectively.
18 U.S.C. § 1152. The Act extends federal jurisdiction into
Indian country except for the three named exceptions. The

statute’s mention of “general laws” refers to “those laws commonly
known as federal enclave laws, which are criminal statutes enacted
by Congress...governing [federal]l] enclaves such as national

parks.” lnited States v, Cowboy, 694 F.2d 1228, 1234 (10th Cir.

1982).

Other federal criminal laws dealing with Indians include, and all being in
Title 18, § 437 (federal employees from trading with Indians); § 1158
(counterfeiting the Indian Arts and Craft Bd. trademark); § 1159
(misrepresenting goods as Indian products); § 1163 (theft from tribal
organizations); § 1164 (injury to Indian country boundary and hunting and

- fishing signs); § 1165 (hunting, trapping, and fishing on Indian land).

17
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In the event there is a gap in the federal criminal law, then the
Assimilative Crimes Act, 18 U.S.C. 13, applies. This Act, which
is a “general law” within Section 1152, allows state criminal
laws to supply the missing offense under federal law. Williams v,
United Stateg, 327 U.S. 711, 719 (1946). The crime is charged as
a federal offense and tried in federal court but state law defines
the crime and the sentence. State law cannot be assimilated when

any federal law punishes the conduct. United States v, Butler,
541 F.2d 730, 734 (8th Cir. 1976).

The second significant federal statute is the Major Crimes Act.
It is directed to the crimes of Indians. It states that Indians
who commit such crimes as murder, manslaughter, kidnapping, rape,
and arson, are subject to federal jurisdiction. 18 U.S.C. § 1153.

1. Jurisdiction over non-Indians. The United States does not
have jurisdiction over a non-Indian when the victim is also non-

Indian. New York ex rel, Ray v. Martin, 326 U.S. 496, 499-500
(1946) ; United States v. Draper, 164 U.S. 240, 247 (1896); United
States v, McBratney, 104 U.S. 621, 624 (1881). As explained above,

in this situation the state holds exclusive jurisdiction. Duro v.
Reina, 495 U.S. at 681 n.1. The only exception occurs when the
crime is a federal crime wherever it is committed, such as treason
or assaulting a federal officer.

When the non-Indian’s victim is Indian the state does not have
jurisdiction, nor does the tribe. Only the federal government, as
authorized by the General Crimes Act can bring the non-Indian to
justice. HWilliams v. United States, 327 U.S. 711, 714 (1946);
Donpelly v, United States, 228 U.S. 243, 271-72 (1913).

2. Jurisdiction over Indians. If the crime committed in Indian
country by an Indian is a major crime, the Major Crimes Act gives
the federal government jurisdiction. 18 U.S.C. § 1153. If the
crime is non-major and the Indian’s victim is Indian, the tribe;
as discussed above, has exclusive jurisdiction. If the crime is
non-major and the Indian’s victim is non-Indian then the federal
government has concurrent jurisdiction with the tribe. Section
1152 makes applicable to Indian country the criminal laws of the
United States, but the statute contains several exceptions. One
states that the section does not apply “to any Indian committing
any offense in Indian country who has been punished by the local
law of the tribe...” 18 U.S.C. § 1152, Thus, if the tribe

18
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punishes an Indian who commits a crime against a non-Indian § 1152
would seem to preclude a federal prosecution. At least one court
has reached this conclusion. United States v, LaPlant, 156
F.Supp. 660 (D. Mont. 1957). On the other hand, if the tribe
does not punish the offender, the United States may prosecute.

3. Summary. The above rules can be summarized in the following
table, but keep in mind that the Devils Lake Reservation is
subject to different rules because of the 1946 federal statute:

CRIMINAL JURISDICTION IN INDIAN COUNTRY

PERSONS INVOLVED JURISDICTION

Indian against Indian

United States (s possibly concurrent
- maj oY crime , jurisdiction with the tribe)

- non-major crime Tribe

Indian against Non-Indian

- major crime United States (s possibly concurrent
jurisdiction with the tribe)

- non-major crime Tribe (s United States if tribe has not

rendered punishment)

Non-Indian against Non-Indian
State

Non-Indian against Indian .
United States

e:\carvell\speech.ind

19




- [ BT I e et R T Y

i PP AST Rrin et 5 p A  p a: ~— g, i mmt A 2 .
. , . . - z o, : - e B A e P i e A L L A mrpane RO
PN e . s ol : . A B . - - . A
. PR < S, - A - PR N . N . ° ' N
. . i N . . . W B PR
N PR - [N . PR .
v - ) - Nt . - 3 ‘ 4
. v . N v - . .
. . . . - . e
. f . . - -
. . [ . ‘ ; .
i 5 ’ ’ - . ~ .
. 3- ¢ . - . - a : . - LT
. - . . . . v * o
: . ‘ ‘ - ’
. R
. o, . . . . .
S N - ! ’ . - ! - N < ’
oo ] . . .
. v .. g { .
H N . . . . - '
. N -, Lo . B . R . . N . v - < N
N » . N . . N ’ . )
. L .o - . . Lo \ ’ . ! . .
.o : <. o . » '
- * b . N - .
i . . -
- [N
- . - N - . - ‘ -~ -
: N ~ . ‘ > . B B -,
v ' L
5 . ~ . . L2 N -
B . . . N ’ 5 P
* - . - i
' ! c s o T ! " . < 2 ’ .
k4 - (S n - .
B ‘ ’ ) ’ - N
; . . o
. N , - N . -
« . .
) ~ . . - ~ .
K ‘ s » - Lo B b N ,
Lo v ‘ . PEE - . . : i
N : V3 - ‘ . - i .
.o ” R Pl N . . . -
P . - R . . N : “ B
. , - . - . . . -
o - N - ‘ . [
P - - B . ‘ N4
) - > . P . W .
4 P . .o~ . . . .
- .- R )
L . B 4 - - ’ . . .
. B 5 - N L - .
- . s LN N IS N
, RN . B } i . ) ) N
. . ) - . ) . .
. ; . . . .
N - . -
c . o
. . e .
. B
. , - - N
. »” \ . N .
. “ v . . SN
: . >
. . - . , - _ . o
: N ° - N - .
: i t G .
‘e . * - A - . i
N 5 X R .
. .
. . 3 N N
. - [ . . . . : ; 3
. . “ -, . o .
' o~ . 3
N 2 . .
B . T e -~ - N .
N . - - —~— )






ludicature

THE JOURNAL OF THE AMERICAN JUDICATURE SOCIETY
NOVEMBER-DECEMBER 1995 VOL 79 NO 3

Letters 108
Books 158
Structuring sentences

Sentencing Matters.
by Michael Tonry
reviewed by Marc Mauer

Noteworthy 160

COVER: NAVAJO HOGAN,
MONUMENT VALLEY, ARIZONA.
PHOTO BY STEPHEN TRIMBLE.
ILLUSTRATION BY ESTELLE CAROL

JUDICATURE. The Journal ot the American Judica-
ture Society (1ISSN 0022-5800). Volume 79. Number 3.
November-December. Published bi-monthty. Institu-
tional subscriptions $48 a year. single issues. $9:
Foreign S60 a year. single issues. $11. Individual
subscnptions available only through membership in
the Amencan Judicature Society. Views and opinions
in anticles are not to be taken as official expressions of
the American Judicature Society's policy unless so
stated. Copyright ©1995 by the American Judicature
Society. Up to 25 photocopies of individual articles
may be maade without permission. These must be used
exclusively for educational purposes. with no direct or
indirect commercial advantage, and must include a
notice of copynght. Address changes, editorial com-
munications. and notices on Form 3579 are to be sent
to 180 N. Michigan Ave.. Suite 600, Chicago. lllinois
60601.

Indian Tribal Courts and Justice
A Symposium '

Frank Pommersheim

Janet Reno 113
Judith Resnik - 118
Ada Pecos Melton 126
Carex N. Vicenti 134

Douglas B.L. Endreson 142

Joseph A. Myers and
Elbridge Coochise

147
J. Clifford Wallace

150

Stanley G. Feldman
and David L. Withey

154

110 Tribal courts: providers

of justice and protectors
of sovereignty

A federal commitment
to tribal justice systems

Multiple sovereignties:
Indian tribes, states, and
the federal government

Indigenous justice systems
and tribal society

The reemergence of tribal
society and traditional
justice systems

The challenges facing
tribal courts today

Development of tribal courts:
past, present, and future

A new era of federal-tribal
court cooperation

Resolving state-tribal
jurisdictional dilemmas

L4



Footnote fight

Reading roototes is normally a
prety boring experience. burt the
arrival on my desk of the most recent
issue ot fudicaiure (September-Octo-
her 19953) raised mv blood pressure.
I have nothing but praise tor fudica-
ture tor posing the important ques-
tion: ~Case law citations: Do we need
a new svstem?: and [ salute Wiscon-
sin lawver Gary Sherman tor his ex-
cellent presentation of the argu-
ments in tavor of reform. | feel
compeiled. nevertheless. to correct
the erroneous information conveved
about Louisiana’s retorm erforts in

the anti-change companion article by

West Publishing Company statters
Donna Bergsgaard and Andrew
Desmond.

Bergsgaard and Desmond are very
familiar with mv activities—both as
Louisiana state law librarian and
prior to Julv as president of the
American Association of Law Librar-
ies—in support of Louisiana’s public
domain citation format and of the
reform movement nationaliv. It is
verv likelv that thev have heard or
read both Louisiana Chiet Justice
Pascai F. Calogero’s remarks and
mine on the tavorable developments
resuiting from Louisiana’s adoption
of the court rule authorizing the tor-
mat. [ theretore consider it disin-
genuous and intellectually dishonest
ot Bergsgaard and Desmond to write
on page 63 of their article: "In 1994
[actually December 17. 1993]. the
Louisiana Supreme Court adopted a
‘vendor-neutral’ citation format
hased on docket number. but attor-
neyvs have received the new format
pooriv and are apparently not using
it.” The accompanving footnote
reads: “"Aarons. "Cite-Fight: The War
on West." Law Office Computing,
April/Mav 1995, at 49 (interview
with Carol Billings, Louisiana state
law librarian}.™ Had I been a casual
reader of this footnote. | would have

B0 108 Judicature Volume 79, Number 3 “November Decemiber 1995

2riere

assumed that the source ot the inror
mation about the alleged tailure o1
the Loulsiana tormat was none otner
than vours trulv.

I immediateiv remembered that
the “Cite-Fight arucle was the very
one that had reauired me to write a
letter 1o the editor ot Law Office Com-
puting (which appeared in the June-
Julv issue) to correct misquotations
and misinterpretations of mv re-
marks. The onlv statement in that
article that could have prompted the
crroneots conciusion bv Bergsgaard

aand Desmond is the tollowing: ~Bil-

lings admits there have been prob-
lems in Louisiana. but savs the cita-
tion svstem is catching on before its
use becomes mandatory on july 1.
[Actuallv. it became mandatory on
Julv 1. 1994.] In the first six months.
a number of attornevs were con-
fused.... It hadn’t occurred to them
whv we were doing this.” Chief Jus-
tice Calogero. numerous Louisiana
lawvers. or [ would have been happy
to give the two West authors a cur-
rent update on the growing accep-
tance ot the tormat and on the re-
sulting price decreases in the cost of
CD-ROM versions ot Louisiana pri-
marv sources now that West has two
competitors.
Carol D. Billings
Director
Law Library ot Louisiana

New Orleans. Louisiana

The authors respond

West communicates often with its
Louisiana customers. Since the adop-
tion of the Louisiana public domain
citation scheme. many attornevs and
judges have advised our editors and
sales and customer service represen-
tatives that the new citation scheme
is confusing and burdensome. Attor-
nevs and researchers have described
it to us as “"a pain.” While attornevs
now have no choice but to use the

S CIENION ~oneIne 1 enbe e
CPTCIS. A COnTIIG T GliesTon—
CRISEU O OUE CONHNMUTNCRTONS
with Louisiana pracutoners—

O

New GLINoN 1OrmE I olnee memao-

witether atornevs are usinyg e

sanda. opinion letters. and i
court memoranda. To us, Caroi
Billings's interview in the Joae Other
Computing article corroborated whit
we 've heard often. so we stand by
owr statement that “aornevs nave
received the new format poorl and
are apparentiv not using it (except.
ol course. when compelled bv faw to
dosor.

Ms. Billings repeats the tallacy that
Louisiana’s adoption ot a public

.domain citauon scheme 1s

responsible tor driving down the cost
o CD-ROM products in Louisiana.
In reatitv. the price ot CD-ROM
products ot everv kind has declined
since 1993—not onlv in Louisiana.
but also in the vast majority of states
that chose not to create new public
domain citation schemes. The actual
reasons for lower CD-ROM prices are
an increased user base idue to
greater availability of CD-ROM driv@
in newer PCs). increases in the
number of CD-ROM titles available.
and reduced production costs. On
the other hand. government-
mandated citations have increased
the cost of preparing briefs in
Louisiana because researchers are

- now compelled to learn and use a

complicated new svstem.

West has incorporated the new
public domain citation format in its
advance sheets. bound volumes.
Westlaw. and CD-ROM products. and
in so doing greatlv expanded
awareness and facilitated the use of
the new citation scheme. Like manv.
we aren’t enthusiastic about the new
citation scheme—it increases our
costs. too. However, we remain
committed to serving the case law
research needs of all of our
customers in whatever format they
are most comfortable with: print.
online, or CD-ROM. We are proud of,
our more than 100 vears of @
continuous service to the bench, bak
and people of Louisiana.

Donna M. Bergsgaard
Andrew R. Desmond
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Tribal courts:

providers of justice and

- protectors of sovereignty

Tribal courts are now the premier institutions that struggle to analyze

and identify the extent of tribal jurisdiction and sovereignty.

ribal courts are the frontline

institutions that most often

confront issues of American

Indian self-determination

and sovereignty. At the same time

thev are charged with providing reli-

able and equitable adjudication in

the manv and increasingly diverse

matters that come before them. They

also constitute a kev entity for ad-

vancing and protecting the rights of
self-government.

Tribal courts are of growing signifi-

FRANK POMMERSHEIM is a professor of
law at the University of South Dakota.
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cance throughout Indian country, es-
pecially in light of the Supreme Court
decisions in National Farmers Insurance
Cos. v. Crow Tribe of Indians' and lowa

by Frank Pommersheim

Mutual Insurance v, LaPlante: As Jus-
tice Thurgood Marshall wrote in fowa
Mutual. ~Tribal courts play a vital role
in tribal self-government...and the
Federal Government has consistently
encouraged their development.”™ As a
result of this continued and growing
recognition, tribal courts are now the
premier institutions that struggie to
analvze and identifv the extent of
tribal jurisdiction and sovereignty.
Despite these important trends. the
historv and development of tribal
courts remain litde known outside the
confines ot the special field of scholar-
ship and practice known as Indian law.
This is unfortunate. The issues con-
fronting tribal courts have broad sig-
nificance not onlv for what happens on
the reservation and in Indian countrv.
but also for the meaning and integrity

of the dominant legal svstem and soci-
ewv as a whole. These larger themes in-
clude the historv of Indian-non-Indian
relations and the development and un-
derstanding of sovereignty within the
national republic. which is most often
thought to contain only two sovereigns.
but in reality contains three.

Without increased attention to
these matters. there will continue to be
a woetully incomplete and distorted
picture of historv and legal realitv. In
essence. there is a need to extend our
foundational webs of legal beliefs to
include a strand that is grounded in a

For elaboration of the issues identified in this
troduction. see Pommersheim. BRUD OF FEATHE
AMERICAN INDIAN Law AND CONTEMPORARY TR1BAL LIFE,
(Universitv of California Press. 19Y5).

1. 471 U.S. 845 (1985).

2, 480 U.S. 9 (1987).

3. Id. at 1413,



basic recogmtion and understanding
O tribai sovereignty and wibal courts.

Tiiis is tiie rauonae or this svmpo-
sl on winal courts.

In this penod ol rapid and exciting
change. the challenges tacing wribal
courts are essentialh wotold and in-
terdependent: Tribal courts must
strive to respond competently and cre-
ativelv 1o rederal and state pressures
coming trom the outside. and t cul-
taral values and imperatives from
within. These themes are addressed in
the svmposium.

First. U.S. Auwornev General Janet
Reno articulates the enorts ol the Jus-
tice Department to deveiop an in-
creased understanding or tribal sover-
cigniv and 1o encourage support ot
wribal courts. Protessor judith Resnik
then probes the reiationship ot tribal
court activities in the context ot the

INT US55 unidy,

historvy ol tederal court junsprudence
and its vared resnonse both 1o difter-
enee’” and oomne auite astanet const-
THUHONAL ITTAUVes CVORed Dy stte ana
tribal cliims a1 soverewgnty,

Ada Pecos Melton ol the U8, De-
partment ot jusnce and Chiet Judge
Carev Vicent ot the Jicanila Apache
tribe focus on what mibal courts are
now doing to ensure thev remain cul-
turallv intormed by, and rejevant to.
the traditions that have nurwured
and sustained them. Dougias Endre-
son. an attorney who represents In-
dian wribes. provides a comnprehensive
survev of what wribal courts e doing
in their decisional kw. wih particular
focus on the challenees ot defining tie
scope and existence ot wibal power
within the dictates ot the exhaustion
rule. procedurai claims and individual
rights. and the development ot sub-
stantive tribal fuw.

Chiet Judge Elbridue t.oochise o1

Novemoer-{Jecemoer 1995

the Northwest [ntertribal Court Svs-
rem and foe divers. execunve director
v the Nauonmai indian fusuce Center.
recount e mstory ana funding pron-
iems ot the Indian Ivibal Justice Act ol
1993, The issue concludes with articles
hv Chiet Judge |. Clifford Wallace ot
the U.S. Court of Appeals for the
Ninth Circuit and Arizona Chief Jus-
tice staniev Feldman and David
Withev. which describe ettorts within
the tederal and state judiciaries to ad-
vance cooperation. communication.
and understanding in their interac-
tion with tribal courts.

A historic moment

Al of this. it should be noted. is taking
piace at an important historic moment
that needs to be considered caretullv
<0 as not to repeat a crucial error of the
past. At the turn ot the century. in the
case ot Lone Wl v. Hitchock.! the Su-
ureme Court announced the sarding
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doctrine that Congress has “plenary
power’ to legislate without limitation
in Indian arfairs. even to the point of
unilaterallv abrogating treaties. His-
torically. the plenary power doctrine—
unhinged from any constitutional
mooring—facilitated the geographi-
cal, political. and legal absorption of
Indian wibes into the federal republic

‘and enhanced the realization of the

national ‘goal of "manifest destinv.”
This expansive doctrine has no textual
constitutional grounding and often
serves 1o incapacitate and destabilize
tribal governments because initatives
of tribal governance mav be limited or

~thwarted alitogether bv the tederal

government's exercise of this uniim-
ited power. This is in stark contrast. for
cxample. to the Tenth Amendment.
which provides a constitutional bench-
mark for issues involving the allocation
of federal and state power.

The destabilizing and constitution-
allv questionable doctrine of plenary
power ought not to be extended into
the judicial realm by the Supreme
Court or Congress. The Supreme
Courtin both National Farmers Union
and Jowa Mutual appears 1o be intent
on avoiding the repetition of such a
mistake. These recent decisions are
marked bv their concern for defer-
ence. comity. and respect for the ac-
tions of tribal courts. In these deci-
sions, since the Court itself has not
spoken in terms of plenarv power
concerns. it is all the more necessarv

Ve o BB

deveiopment.”

to be aware ot the potential dangers.
Subordination ol tribal courts to a
kind of judicial plenary power would
be a dramatic. if not fatal. step back-
ward into a kind of judicial “manifest
destiny.”” Knowledge and under-
standing remain the best hedge
against such an occurrence.

In addition to this far-reaching and
legal moment. there is the comple-

_nentary trajectory of the rapid devel-

opment of tribal courts. Tribal courts
have demonstrated an exceptional
capacity for growth in competence
and sophistication in the last quarter
century. Thev are currentuy hearing
more cases ot areater complexity and
impact than ever betore. As part of this
process ot significant change. tribal
courts are crafting a unique jurispru-
dence of vision and cultural integrim.
In other words. ‘tribal courts are re-
sponding competently and creativelv

to federal oversight pressures and cul-

tural values in order to svnthesize the
best of both traditions. )
Despite the weight of history and
the auendant legal complexitv that of-
ten surrounds tribal courts. there is
also a more basic and profoundiv hu-
man concern. As noted bv Vine
Deloria Jr.. a leading Sioux intellec-
tual. the kev to a more benign and
morally coherent era is based in the
core values ot respect and dignity:
The lesson which seems so hard to learn is

that of dignitv and respect. Some of the
voices...mav appear to be complaining
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Tibat courts viau-a

in tiibal seif-government....ind

vital rote

the Federai Government has

consistently encouraged their

—Justice Thurgood Marshail

about the loss of land. the loss of' a wav or
life. or the continuing propensiw of the
white race to change the terms ot the
debate to favor himselt. But deep down
these are cries about dignity. complaints
about the lack of respect. It is not neces-
sarv.” Sitting Bull said. ~“that eagles shouid
be crows.”™

A basic unity of important purpo
dominates the dailv workings of tri
courts. It is this unity and commimment
that demonstrates both the tenacitv
and the hope that underpins the
struggie to flourish. All of this takes
place in smail tribal courthouses
throughout Indian countrv. as reserva-
tion inhabitants interact with the law

“in an ongoing eifort to construct an

enduring tuture.
The Supreme Court decisions in Nu-

“tional Farmers Union and lowa Mutual

Insurance reatfirm the tederal policy of
encouraging tribal self-determination
and self-government. Tribal courts are
properiv seen ‘as vital institutions for
implementing this important national
policy. As a result. thev are the verv vis-
ible explorers charting much of the tu-
ture of tribal self-determination. As
part of this mission. thev need greater
understanding. growing support. and -
continued recognition as the enduring
forums for rendering justice and fair
play throughout Indian country. '3

3. Deloria. quoted in Nabokov. ed.. NaTive
AMERtcaN Testivoxy xviii «Viking, 1991,




A federal commitment
to tribal justice systems

Litigation practice and a series of projects of the U.S. Department of Justice support

lhe federal government s longstanding policy of self-determination jor Indian tribes.

by janet Reno

he earliest pronouncements

of the U.S. Supreme Court

recognized the sovereignty

of American Indian tribal
governments and characterized them
as “‘domestic dependent nations.”
Chief Justice John Marshall described
the Indian tribe as a distinct political
sociery separated from others. capable
of managing its own affairs and gov-
ernment itself....”"" A vear later Mar-
<hall elaborated that “Indian nations
had alwavs been considered as distinct.
independent. political communities.
retaining their original natural rights.
as the undisputed possessors ot the
soil. from time immemorial...."" To-
tav. tribal governments retain inher-
ent authority to govern their affairs.
unless Congress has divested them of
this authoritv.

Indian tribal sovereignty is subject
to the plenary power of Congress to
regulate Indian affairs. This excep-
tional power is guided by the federal

sovernment’s trust responsibilitv 1o
Indian tribes to protect them and
their propertwv.

Tribal authoritv for selt-government
includes the power to administer jus-
tice. Indeed. tribal justice svstems are
essential pieces ot the mosaic of tnbal
self-governance. The U.S. Department
of Justice is firmlv committed to in-
creasing self-determination for Amerni-
can Indian tribal governments by
strengthening tribal justice svstems.

In April 1994. President Bill Clinwon
reintorced the longstanding rederai
policy supporting a substanual degree
ol self-determinauon tor Indian
tribes.” Federal agencies were directed
to deal with Indian wribes on a govern-
ment-to-government basis when tribal
governmental or treaty rights are at is-
sue. Subsequently. in June 1995. the
Department of Justice issued its policy
on Indian sovereigntv and govern-
ment-to-government relations with In-
cian tribes. Under this policy:

. Cherokee Nation v. Georgia. 30 U.S. 13 Petry
116 (1831,

2. Worcester v. Georgia, 31 LU.S. (6 Pet.) 515. 539
11832y,

3. Ser memorandum for the heads ot executive
deparuiments and agencies on the subject ot gov-
crnment-to-government relations with Native
American tribal governments. PUBLIC PAPERS UF THE
PRESIDENTS OF THE UNITED STATES. WiLLLam . CLINTON.,
1994, Book 1 at 800-803. For previous policy state-
ments see "The Forgouten Amernican.”” Messaue

from President Lyvndon B. Johnson. March 6. 1Y68.
H.R. Doc. 90-272; " The American Indians™'. Mes-
suge from President Richard M. Nixon. Julv 8.
1970. H.R. Doc. 91-363: ""Statement on Indian
Policv.”” Junuarv 24, 1983, PusLic Parers oF THE
PRESIDENTS OF THE UNITED STATES. RONALD REAGAN.
1984 Book 1 at Y0-100: “*Government-to-Govern-
ment Relationship ot the United States with indian
Tribal Governments''. Statement by President
Gseorge Bush. june 21, 1991, 137 Cong. Rec. S.
~AR80L.

November-December 1995

The Deparunent is committed to strenyth-
ening and assisting Indian wibal govern-
ments in their development and to pro-
moting Indian selt-governance. Consistent
with federal law and Departmental respon-
<ibilities. the Department will consuit with
tribal governments concerning law en-
forcement priorities in Indian country.
support duly recognized tribal govern-
ments, defend the lawtul exercise of tribal
governmental powers in coordination with
the Department of the Interior and other
federal agencies. investigate government
corruption when necessary, and support
and assist Indian tribes in the development
of their law enforcement svstems. tribai
courts. and traditional justce svstems.

Some of the most important con-
tributions the Deparument ot Justice
can make to tribal seif-governance are
to support the development and
strengthening of viable tribal jusuce
svstems. and to defend the exercise of
tribal self-government powers through
tribal justice systems.

JANET RENQO is attorney general of the
United States.

Tribal justice systems

Central to tribal sovereignty is the ca-
pacity for self-governance through
tribal justice mechanisms. As Con-
gress has found. tribal justice svstems
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are TIMDOrnt torums tor ensuring
wubiic heaith and saiew and the no-
dtlcal integrity of tribai vovern-
ments.” Thev are “the appropriate
forums for the adjudication oi dis-
putes aftecting personal and prop-
ertv rights.” and thev are “essential
to the maintenance of the culture
and identity ot Indian tribes....”

While the tederal government has a
significant responsibilitv tor law en-
forcement in much of Indian countrv.”
tribal justice systems are ultimateiv the
most appropriate’ institu-

Lovihdidren. conract dispuies, i sen-

TICINY, 3 S0 HY HIC DFocess s
SNECh e dectsions are maae. e win
AIspuLes are resoived. and the nuanner
1 which jasuce is done.

Tribal justice support

in Mav 1994, the Departments of jus-
itce and Interior sponsored the Na-
aonal American Indian Listening Con-
icrence in Albuquerque. New Mexico.
The event brought together American
Indian leaders with tederal cabinet

SCDTETNCT TIeIT ST STens o s lce,

S A L A SN R N NI B A N EY SRR A

Lo Dubie

SCRVSTEIMEL T e the sy mposiugn
dUrucies on il justice svstems 1

ais assue ot Judicannre as part or s e
trinai
SUrES as essendal partdcipants in te
nagonwide administration o jusuce.”
i'he project encourages the creation
SUNnovauve raining and teennicii is-
sistance lor ibal justice personnet.
and it works with federai and state judi-

ciaries and bar associa-

Sort tooancrease visipiline o

tions for maintaining or-
der.in tribal communities.
Thev are local institutions.
closest to the people thev
serve. With adequate re-
sources and training, thev
ire most capable of crime
prevention and peace
keeping. Fulfilling the fed-
cral government's trust re-
sponsibility to Indian na-
tions means not onlv

Tribal justice systems are
ultimately the most appropriate
institutions for maintaining
order in tribal communities.

tions to improve dialogue
and jurisdictional prob-
lem solving with wribal
courts. Due regard is given
1o waditonai svstems ol
justice as well as those
based on Western modiels.
The department’s overail
ol s to help ribal justce
sVStems operate as part-
ners with state and federal
Jjudiciaries in the adminis-

adequate federal law en-
forcement in Indian coun- . .
trv, but enhancement of tribal justice
systems as well.

Tribal courts are essential mecha-

nisms for resolving civil disputes that -

arise on the reservation or otherwise
affect the interests of the .tribe or its
members. In the absence of a contrary
treaty or statutory provision. tribal
courts are presumed to have jurisdic-
tion over such civil litigatdon. includ-
ing actions involving non-Indians.”
The integrity of and respect tor tribal
courts are critical for encouraging eco-
nomic development and investment
on the reservations by Indians and
non-Indians alike.

Tribal courts are also important ve-

hicles for helping to resolve family

problems. They can bring families to-
gether and hold parents and children
accountable to themselves. each other.
and the community. The Supreme
Court and Congress have determined
that in many instances tribal courts
must have exclusive jurisdiction to re-
solve disputes concerning the status of
Indian families.’ _
Tribal courts articulate tribal values.
They can act to preserve tribal culture
and customs. Tribal values are affirmed
not only in decisions about such issues

L7
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and sub-cabinet officials to give the lat-
ter an opportunity to do something
thev rarelv have done with tribal lead-
ers—listen. The Justice Department
heard manv tribal leaders describe the
difficulties of their tribal justice svs-
tems due to lack of funding. training.
recognition and enforcement of tribal
court orders. and lack of jurisdiction
over important criminal issues arising
in Indian country. Aiain and again the
point was made that support tor tribal
Jjustice svstems is essental to the real-
ization of true self-governance for In-
dian tribes.

In response the justice Department
established the Office of Tribal Justice
to coordinate the department’s policy
toward Indian tribes. both within the
department and with other govern-
ment agencies. The department also
initiated a Tribal Courts Project to
help tribal governments develop and

tration of justice.

In September. the de-
partment designated 45 tribal govern-
ments nationwide as Tribal Court-D
Partnership Projects. The primarv ¢
terion tor designation was a demon-
strated commitment bv the tribai gov-
ernment to support and strengthen
the tribal justice svstem. The
department’s goal is to strengthen
ribal justice svstems. particularly their
abilities to deal with famiiv violence
and juveniie issues. Designation as a
Partnership Project does not involve a
grant of monev. The Tribal Courts
Project will work with the designated
Partnership Projects to assess their
court svstems and will create technical
assistance and training opportunities.
primarilv through the local offices of
LU.S. attornevs. The Tribal Courts
Project will also work with the state and
federal judiciaries to gain their assis-
tance tor the Partnership Projects. The
commitment of these 45 tribal govern-

4. Indian Tribal Justice Act. 25 USC 3601.

5. The Indian Major Crimes Act. 13 U.S.C.
$1153. created federal jurisdiction over serious
felonies committed bv Indians. The General
Crimes Act. 18 U.S.C. §1152. created federal juris-
diction over crimes between Indians and non-indi-
ans.
5. National Farmers Union Ins. Cos. v. Crow
Tribe. 471 U.S. 845 (1985): lowa Mutual insurance
Co.v. LaPlante. 480 U.S. 9 (1987).

November-December 1995— - - .. _.

7. Fisher v. District Court. 424 U.S, 382 (1976):
Mississippi Choctaw v. Holvfield. 490 U.S. 30
t1989): Indian Child Weifare Act. 25 U.S.C. §1901
ct seq.

X. The Deparument of justice solicited arti
from each of the authors because ot his or her
pertise. Each article expresses the opinion of the
author and does not necessarilv retiect the views or
policies of the Department of Justice.




ments to improving their justice svs-
sems will be wken o consideration
when the deparunent makes monetary
Zrants i fuwire vears.

Federal law prosecutions

One of the Justice Department’s 1op
priorities is to improve law enforce-
ment in Indian country. [n coopera-
tion with interested tribal govern-
ments. it has taken the initative in
facilitating the convening of federal
court on or near reservations. The
goal is to increase available resources
for the prosecution of misdemeanor
crime committed bv non-Indians on
the reservation. over which tribal
courts do not have jurisdiction.”

In most states.! federal courts have
jurisdiction over certain felonies com-
mitted by Indians in Indian countrv.
Thev also have jurisdiction over other
crimes committed in Indian country
bv non-indians against Indians or by
Indians against non-indians.’' Thus.
while tribal courts retain jurisdiction
over misdemeanors committed by In-
dians, thev do not have jurisdiction
over the same crimes committed by
non-Indians. However. both federal
and state law enforcement and pros-
ecutors tend to focus their energies on
more serious crimes and often lack the
resources to arrest and prosecute mis-
demeanor offenses committed by non-
Indians in Indian countrv. Since fed-
eral courts are often located far from
Indian reservations. active prosecu-
tion of non-telonv domestic violence.
child abuse. weapons offenses. vehicle
violations. substance abuse. and theft
is limited.

As a result. misdemeanor crime by
non-Indians against Indians is per-
ceived as being committed with im-
punitv.'* This discourages victims
from reporting crimes and police
from making arrests. and it encour-
ages the spread of crime because

The Indian tribe is “a distinct political

society separated from others, capable of

managing its own affairs and government

itself....”

prosecution is unlikelv.

One partial solution is the conven-
ing of federal court. using a magistrate
judge. on or near reservations where
tederal courts alreadv have jurisdiction
but are not tully exercising it because
of inconvenience due o distance. lack
of resources. or other reasons. This in-
volves no expansion of federal jurisdic-
tion." It is merelv moving the federal
forum closer 1o Indian country,
thereby focusing attention on previ-
ouslv unredressed misdemeanors.

Under this initiative, a U.S. magis-
trate judge is now hearing federal mis-
demeanor cases several davs each

4. Oliphant v, Suquamish Tribe. 435 U.S. 191
(1978).

10). State courts exercise criminal jurisdiction in
those states governed by Public Law 280, ser
Goldberg. Public Law 280: The Limits of State furisdic-
tion over Reservation Lands. 22 UCLA L. Rev. 335
11975): or by special acts of Congress conferring
jurisdiction on the state, see, e.g. Negonsott v.
Samuels. 113 S.Ci. 1119 (1993) (discussing 18
U.S.C. 3243. which confers jurisdiction on the state
of Kansas). 25 U.S.C. 282 (conterring jurisdiction
on New York).

11. State courts have jurisdiction over crimes

committed bv non-Indians against non-Indians in in-
dian countrv. United Suates v. McBratney, 104 U.S.
621 (1882).

12. This is based on extensive conversations with
tribal leaders at the National Amernican Indian Lis-
tening Conference in Albuquerque and at the
Northwest Indian Nations Conference in Salt Lake
City in June 1995, and with manv U.S. auornevs
whose districts encompass Indian country.

13. The mamistrate judge’s jurisdiction is limited
bv the requirement ot the defendant’s consent. See
18 U.S.C. 3401¢a) and (b).

November-December 1995

—Chief Justice John Marshall

month on the Warm Springs Reserva-
tion in Oregon. The District of Oregon
provides a part-time magistrate judge.
the U.S. attornev provides a prosecu-
tor. and the Warm Springs Tribal
Council allows the tederal court to use
the tribal courtroom. The immediate
availability of the federal court will al-
low tribal police to increase drug en-
forcement and to work with the Immi-
gration and Nauwralization Service to
arrest illegal aliens on the reservation
engaged in criminal activities.

This project is not only a means for
improved law and order on the reser-
vauon. but it is also an innovative ve-
hicle tor channeling technical assis-
tance and training to tribal courts. In
rewrn for the use of the tribal court-
room, the Oregon federal court clerk
will provide training and technical as-
sistance to the tribal court clerk in ar-
eas such as case management and au-
tomated record keeping. The U.S.
auorney’s office will provide training,
technical assistance, and oversight to
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e il proseciior wien acting on

Boebadl o1 the rederal government.
Convenmy pederai court on the
Warm sprines Reservation is intended
Lo sena amessage to non-Indians that
thev can no ionger commit peuy
crimes in indian country with impu-
nitv. It is aiso designed to serve as a
model for rederai-tribal court coopera-
tion. It wiil provide invaluable data
about ¢rime over which the tribal
courts have no criminal jurisdiction.

Civil litigation support
The Justice Deparument’s

Reservation i Monuu 70 has aiso
Deen e deparnment’s posttion ma
ine Nuvajo Nation [ux comnission
and tribai courts should make the ini-
Hal determination whether the wribe
mav ax coal mining acuvities con-

ducted bv non-Indians outside reserva- -

tion boundaries burt in Indian counury
as defined by stawute.’” The depart-
ment has argued that exhauston and
ripeness principles should be applied
to matters regulated by the wibal gov-
ernment through administrative pro-
ceedings unless there are express fed-

Hstraton in dai conrt i1 the neea

PR R IS

iustice program grants

“ithough the Justice Department
Jdoes not have runding to support the
aperaton of wibal courts. increased

S et1orts are now bheing made to chan-

nel more jusuce-related unds to In-
dian country through discretionary
zrant programs. An American Indian
and Alaska Native Desk has been
established in the Office oi Justice
Programs to enhance access bv

American Indian and

litigation practice sup-

Alaska Nauve- tribes to in-

ports the appropriate ex-
ercise of tribal court civil
jurisdiction. The prin-
ciples encompassed un-
.der the general legal doc-
irine ot cxhaustion of
tribal remedies™ is of par-
ticular significance.
The firm federal policy -

supporting tribal self-
government and - tribal

Tribal courts can act
to preserve tribal
culture and customs.

formation regarding
criminal justice funding
opportunities and techni-
cal assistance.

The Violence Against
‘Women Act of 1994 pro-
vides that 4 percent of
funds available to combat
violent crimes against
women be set aside for
grants to tribal govern-

courts is the basis for the
Supreme Court’s holdings
requiring the federal courts to give
tribal courts the first opportunitv to
determine the scope ot their civil juris-
diction. If a challenge to wibal court
jurisdiction is eventuailv heard by fed-
eral court. the latter forum will greatlv
henefit from the expertise of the tribal
court and its development of a com-
plete factuai and legal record. That ap-
proach also encourages the tribal
courts to explain the precise basis for
accepting jurisdiction. !

The Justice Department firmlv sup-
ports appropriate use of tribal admin-
istrative and judicial forums in accor-
dance with federal statutes and
Supreme Court rules. Thus. the de-
partment has urged in a series of
amicus briefs application of exhaus-
tion and ripeness principles to a.vari-
etv of situations. For instance. the de-
partment has successfully argued that
non-Indians should be required to ex-
haust tribal court remedies in contract
disputes with Indians concerning gam-
ing on Indians lands."” Similar prin-
ciples require non-Indians to pursue
tribal administrative and judicial rem-

edies concerning tribal regulation of

reservation waters on the Flathead

eral statutorv limits on the tribe’s au-
thority to address the dispute or there
is no functioning tribal court.

The Justice Department encourages
other tederal agencies to respect tribal
court jurisdiction and use tribal courts
for litgauon. For example. the Chev-
enne River Sioux Tribe developed a
lease wherebv the tribe leases properwy
to individual tribal members 10 enable
them to obtain Rural Housing Pro-
gram loans trom the Farmers Home

‘Administration. In the event of de-

faudt. the lease provides that the fore-
closure action be brought in the Chey-
enne River Sioux Tribal Courts under

the Tribal Law and Order Code. The -
Justice Department supported this

provision and secured the agreement
of the U.S. attornev in South Dakota to
represent the Farmers Home Ad-

ments.'” Grants to sup-
port law enforcement.
prosecution. and victim services toé
combat sexual assault and domestic
violence were awarded to 14 tribal
governments and consortia in 1995.
If the program is fully funded in
1996. grants will be made to as manv
as 45 additional tribal governments.
The Bureau of Justice Assistance is
working with wwo tribal governments
under the Tribal Strategies Against
Violence Program. the purpose of

.which is to develop local partnerships

among law enforcement. prosecution.

“social and educational service provid-

ers. community leaders.  businesses.
residents. and vouths to develop strate-
gies for community policing, prosecu-
tion. familv abuse. juvenile delin-
quency. and prevention education. An
additional program is being estab-
lished to provide technical assistance

1+, National Farmers Union, supra n. 6. at 853
N37.

15. Tamiami Partners Ltd. v. Miccosukee Tribe
ol Indians of Florida. 999 F.2d 503 (11th Cir.
1993). .

16. Middlemist v. Babbitt. 824 F.Supp. 940
1D.Mont.1993). arf"d. 19 F.3d 1318 (9th Cir. 1994).
cert. den. 115 U.S. 420 (1995).

17. I8 US.C.A. §1151. Pittsburgh & Midwav Coal
Mining Co. v. Watchman. 32 F.3d 1531 (10th Cir.
10495),

13. Reservation Telephone Coaoperative v. The
Three Atfiliated Tribes of the Fort Berthold Reser-
vation (No. Y3-1526 NDBI) (Appeal pending in 8th
Circuit). The issue is whether the tribal tax com-

mission and tribal court shouid make the initial
determination whether the Three Atfiliated Tribe:

of the Fort Berthold Reservation can impose a tax
on non-indian owned telephone line rights-of-wav
over reservation lands held in trust by the United
States.

19. 42 U.S.C. §3796gg.
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Peterson Zah. former presldem of the Navajo Nation. addresses the National
American indian Listening Conference in May 1994. Also pictured. from left. are
Attornev General Janet Reno. Ada Deer. assistant secretary for Indian arfairs.
Department of the interior. ana interior Secretary Bruce Babbitt,

to tribal courts to improve tribal-state-
tederal court relations and to address
such issues as court organization. per-
sonnel management. facilities. auto-
mation. caseflow evaluation. and crim-
inal justice records.

During the last six vears. the Office
of Victims of Crime has tunded tribal
governments directlv and through
grants to states to operate vicim as-
sistance programs addressing child
abuse and neglect. sexual assault. do-
inestic violence. and other violence-re-
tated crimes. It has also provided sig-
nificant tunding tor training and
technical assistance to help develop
and implement these and other pro-
grams serving crime victims in Indian
country. In the coming vear increased
funding will be available for additional
programs. Several tribal courts will be
funded to develop Court Appointed
Special Advocate programs. Funds aiso
have been set aside to develop a train-
ing and technical assistance project for
tribal judges.

The Office of Juvenile Justice and
Delinquency Prevention has funded
tour wribal governments since 1992 to
develop community-based programs
for delinquent Indian vouth or those
at risk of having contact with the juve-
nile justice svstem. Work has been
done to support the establishment of
Bovs and Girls Clubs in Indian com-

munities and to reduce disproportion-
ate minority confinement in secure jti-
venile tacilities. Tribal governments
will soon be awarded grants in a variety
of additional programs: the Safe Fu-
tures Program to support coordinated
services for at-risk vouth and families
in the juvenile justice svstem. training
and technical assistance to provide in-
tensive communitv-based dav treat-
ment tor juveniles at risk of delin-
quency and for those who have already
heen reterred to juvenile court. chil-
dren’s advocacy centers. and training
for wribal law entorcement to address

Juvenile crime and delinquency.

Under the Crime Control Act of
1994. four tribal governments have
been awarded drug court planning
grants. 164 tribal governments have re-
ceived communinv-oriented policing
services grants. and two tribal govern-
ments have received grants to plan
boot camps.

The National Institute of Justice has
recently begun to collect and dissemi-
nate information on criminal justice
issues of significance to Indians. An
overview of victim services programs
in Indian country will be prepared and
disseminated. criminal justice system
issues unique to Indian communities
will be identified. and recommenda-
tions for future research and evalua-
tion will be developed.
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Indian Counrry iustice initiative
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suna Pueblo in Mextco and the
Northern Chevenne tribe in Montana
on implementaton. The coals are o
coordinate rederai and ribal jus-

Courts are working with the

New

tice svstems: develon mnovative ap-
proaches 1o addressing crime: improve
existing criminal justice svstems. com-
munications. and procedures: and
strengthen capabilities tor otfender
supervision. treatment. preventon.
iand traming on these reservations.
The U.S. Probaton and Prewrial Ser-
vices Division has approved u Native
American probation otricer itaison po-
cach Addittonai
money ircatment ol substance
abusers and sex oltenders will be avail-
able. as well as on-reservauon assis-
tance tor vicums and witnesses.

gnon tor nroject.

tor

sz sk

The Justice Department’s commit-
ment to strengthening tribal justice svs-
tems is one aspect of the federal
government's recognition of Indian
tribes as domestic dependent nations
and is a necessarv corollaryv to the
department’s wide-ranging responsi-
bility tor law enforcement in Indian
country. In keeping with its policy on
Indian sovereignty and government-to-
government relations with Indian
ribes. the departmem has launched
significant ettorts to increase public
awareness and appreciation of’ tribal
courts. to work with state and federal
judiciaries and bar associations to im-
prove dialogue and jurisdictional prob-
lem solving, and to create innovative
training and technical assistance op-
porwunities for tribal justice personnel.
Sometimes this takes the form of
hands-on technical assistance. some-
times the form of grants. and some-
times the form of cooperation with fed-
eral and state judges. In anv case. the
goal remains the same: to help ensure
that tribal justice systems can take their
rightful place as partners with states
and the federal government in the na-
tionwide administration of justice. '

- -
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Muitipie sovereignties: Indian tribes,
states, and the federal government

Although often unrecognized. three entities within the territory that constitutes

the United States—Indian tribes. states, and the federal government—have forms

of sovereignty. The rich and complex relationships among these three sovereignties

need to become integrated into the discussion and law of federalism.

by Judith Resnik

gcderal law about Indian tribes
tends to be considered sepa-
rately from the bodv of law
about federal-state relations.
But the problems of coordination.
cooperation. deference. and preclu-
sion—central to the law of federal-

‘ism—are also pivotal when contem-

plating the authoritv of Indian tribes
and their courts. At issue are ‘the re-
spective arenas ot Congress and the
executive branch. as well as the alloca-
lion of power among tribes. states. and
the federal government. the auributes
and prerogatives of sovereigns. and
the deference and comiw entailed in
intercourt relationships.

In the context of either state-federal
or tribal-federal law. the task is to work
out relations among sovereigns that
share land and history. Yet equation ot
states and tribes would be erroneous.
for profound differences of history,

- sociology, and politics exist between

JUDITH RESNIK is the Orrin B. Evans
Professor of Law at the University of - *
Southern California Law Center.

2an

the two. When viewed in tandem. how-
ever, these bodies of law teach lessons
about the interactions between sover-

eigns and the interdependency of

rules. the tensions that sharing juris-
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diction imposes. the pressures toward
nationalization and homogenization.
the wide-spread ambivalence toward
centralization and assimilation. the vi-
tality of both tribal and state courts.
and the impulses toward and the costs
of diversitv.!

Tribes and the Constitution

The U.S. Constitution appears to rec-
ognize tribes as having a status outside

its parameters. as entities tree trom the-

taxing powers ot states and ot the ted-
¢ral government and with :whom the
federal government shares commer-

cital relations and makes treaties.-
Some Indian law scholars argue that

“the net result is constitutional recogni-

tion of a third domestic sovereign.”
while others describe the relationship
as existing outside the Constitution.'
At issue is whether internatonal law.
rather than internal rules. provides
the appropriate paradigm for evaluat-
ing relations between the United
states and Indian tribes.”

The image of tribes as not a ;jurl of
the United States consututional storv
fits the history. Tribes did not partake
in the Constitutional Convention or

~ Al righis reserved.

- USC students Rellev Polevnard. Linda Thomas,
and Steven Vaughan provided excellent research
assistance for this article. Carole Goldberg-
Ambrose and the editors ot Judicature made
thoughtul comments on an carlier dratt.

1. For elaboration of these issues. see Judith
Resnik. Dependent Soverrigns: indian Tribes. States.
and the Federal Courts. 56 U. Cin. L. Rev. 671 (1989),
and judith Resnik. Rereading ~“The Federal Counts™:

" Revising the Domain of Federal Courts Jurisprudence at

the End of the Twentieth Century, 47 Vaxn, L. Rev.
1021 (1999,

2. U.S. Consr. art. 1. £2, ¢l. 3 texcluding Indians
“not taxed”’ for purposes-ol apportioning mem-
bers of House of Representatives among the

- states): U.S. ConsT. art. I, 38, cl. 3 (¢iving Congress

the power to regulate commerce with the Indian

- Tribes): L.S. Coxst. amend. XIV. §2 (reiterating

the exclusion of "*Indians not taxed™ for purposes
of apportionment). For interpretations of other
clauses as referring to tribes. see Charles F.
Wilkinson. Civil Liberties (iuarantees when Indian
Tribes Act as Majority Societtes: The Case of the
\Winnebago Retrocession. 21 CruicHtox L. Rev. 773.
TTHTH (1988).

A Wilkinson, Cidl Liberties Guaranteess, supran, 2,
at 774: see also Charles F. Wilkinson. AMeRicaN INni-
s TIME. AND THE Law: NATIVE SOCIETIES IN A MODERN
CONSTITUTIONAL DEMOCRAY CHUISTH,

4. See. e.¢.. Milner 3. Ball., Constutution, Count. In-

- dian Tribes. 1Y8T An. B. Fousn, Res. . 1 canaivzing

the imposition. without constitutional bhases. ot
both federal judicial and legisiative authority over

tribes).

3. See. v OKlahoma Tax Comm. v. Chickasaw
Nation. 115 S. Ct. 2214, 2217-18 (1995) tinvoking
international lw when conciuding that Oklahoma
could collect income tixes trom Indians because
“{tlhe Treatv...does not displace the rule, ac-
cepted interstate and internatonailv. that a sover-
vign mav tax the entire income ot its residents. " 1:

Jill Norgren. Protection of What Rights They Have:

Original Principles of Federal Indian Law. 64 N.D. L.
REv. 73 (1988). See also Robert A, Williams r.. The
Algebra of Federal Indian Law: The Hard Trial of
Decolonizing and Amenicamzung the White Man's In-
dian furisprudence. 1986 Wis, L. Rev. 219: Russell
Lawrence Barsh and |ames Youngblood

Henderson. THE Roap: ixpiax Trisis axp Pouticu
LiBerTV ¢ 1980).



Canan e rederaton ol Dowers, isvthe

Ba o the itth century. however. Con-
ITCSS WS 1Y the business of reguiaung
She miernat artairs ot wibes, and the
supreme Court was upholding sucn
recuiation as properiv within the pow-
1S 0 Congress to protect its “wards.”
Yeurs cariier. Chiet Justice John Mar-
<inall cast the claim of federai “plenarv
nower” over indian tribes in terms or
the righit ot “discovery.”” but as Joseph
Story noted. it seems difficult to per-
cetve. what ground of right anv discov-
ery could conter.”™

The uncomtortable truth. reterred
o in several Supreme Court decisions.
is that tederal power derived from con-
quest. As Justice Stanlev Reed put it.
“Everv American schoolbov knows...
it was not a sale but the conquerors’
will that deprived [Indian tribes] ot
dreir jand.”™ By virtue of its phvsical
iorce. the federal government took
land. removed people trom their

homes. attempted to dissuade them

Irom observing their customs. and im-
posed its rule.

The principle usually relied on to
justifv exercise of governmental pow-
ers within the United States is con-
sent of the governed. but it does not
much apply in the Indian tribal con-
text. Unlike states. which ceded
some sovereignty with the passage of
the Constitution.' Indian tribes did
not:Yet. as William Canbv explains.
“the sovereignty of the tribes is sub-
iect to exceptionally great powers ol
Congress to regulate and modifv the
<tatus of the tribes.”"" Moreover. uc-

o S e, Lniited States vo Ragama. TS ULS, 375,
ANG PS8 thecause Indian communities were
“dependent on the United States.”” state lacked ju-
rindiction o v a tribal member tor murders.

7. Johnson v. M'Intosh. 21 U.S. (8 Wheat 543,
TR IR,

N, Joseph Storv, Te CoxsTiteTioNar Ciass Book:
A BRribr EXrosttion ofF Tig CONSTITUTION OF TilE
UNITED STATES 14-15 (1834,

. Tee-Hir-Ton Indiansv. U.S.. 348 U.S. 272, 240.
HUNEEINEIN

1. The dimensions of which are unclear. See,
-~ United States v. Lopez. 115 8. Ct. 1624 (19951,
and U.S. Term Limits, inc. v. Thornton. 113 8. Cr.
IS42 (1995 (iwo recent decisions in which the
nine justices disagreed about the constitutional al-
location ol power hetween state and federal gov-
croments).

11. Hon. William C. Canbv Jr.. The Status of In-
han Tribes in Amencan Law Todav. 62 WasH. L. Rev.
L. 1 (1987). Sew generally Hon. William C. Canby |r..
AMERICAN INDIAN Law N A NUTSHELL (2d ed. 1988):
Rubert N. Clinton. Redressing the Legacy of Conqurs::
A Vision Quest for a Decolonized Federal Indian Law. 46
ARK. L. Rev. 77 (1993): Nell Jessup Newton. Federal
i'nver over Indians: Its Sources. Scope. and Limitauons.
A2 UL PG L. Rev. 195 (1984).
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Federal jurisprudence
and Indian tribes

The U.S. Constitution. the start-
ing point tor tederal jurispru-
dence. recognizes tribes as having
a status outside its parameters. as
entities with whom the U.S. gov-
crnment conducts commerce
and makes treaties and as entiues

treed from the waxing powers of

state or federal covernments.

The Consttution explicidy re-
ters to Indians in:

¢ Article 1. Section 8. Clause 3:
[The Congress shall have power
0] regulate commerce with tor-
eign nations. and among the sev-
eral States. and with the Indian
tribes.

* Amendment XIV, Section 2
[reiterating Article I, Section 2,
Clause 3]: Representatives shall
be apportioned among the sev-
eral states...according to their re-
spective Numbers...cxcluding In-
dians not taxed....
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cording 1o othe Supreme Court.
TCongress nas e power 1o abrogate
indian weary rights. -

For judges. iawvers. and scholars
practiced in considering constitu-
tional allocations of powers. the Su-
preme Court’s repeated statement of
the enormity of federal “plenarv”
power over tribes is both stunning and
dislocating. Consider the hoiding ot a
1985 opinion: " [A]ll aspects ot Indian
sovereignty are subject to defeasance
by Congress.”"" When making such a
statement. ordinary constitutional ex-
cgesis would oblige the Supreme
Court to refer to a constitutional provi-
sion or to another legal document.
such as a treatv. granting power to the
tederal government.'? Even when con-
stitutional theorists assert that a
branch of the federal government has
untettered powers (such as prosecuto-
rial discretion). reference is usuallv
made to other forms of constraint
{such as political recall or dependence
on voter.confidence). :

A relevant example of expansive
constitutional- power and its limits
comes from the jurisdictional field it-
self. Congress is often said to have
“plenary” power over federal court ju-
risdiction." but that power is limited—
if not by Article III then by other con-
stitutional provisions, such as the
Fourteenth Amendment. A standard
of law school classes is the proposition
that. however broad reaching Con-
aress’s Article III power is. Congress
can surely not use race as a category ot
Jjurisdiction.” But move to the arena of
the federal relationship with tribes and
cven that seemingly easv assumption
requires revision. Both the courts and
Congress have recognized the use of
tribal membership as a basis of federal
court jurisdiction. One might argue
that such decisions rest on a political
rather than a racial identity. But juris-
dictional rules that relv on some
amount of “Indian blood™ demon-
strate that. at the time such policies
were crafted. tribes were seen from the
colonizers’ perspective as racial group-
ings. Moreover, jurisdictional au-
thoritv tied to one’s political affilia-
tions is also troubling. Yet some
contemporary jurisdictional rules con-
tinue to relv on whether a litigant is or
is not an “Indian.”"’

s shorn tederai law on indian pines
SHS UNCASHY WHNN G conteXt of codil-
munent o ledal consraints o wovs
crnmental powers. Given a desire 1o
rumpet one’s natonal heritage.
difficult to grappie with evenis deeniv
cmbarrassing to those committed to
vision of the United States as tounded
upon consent and dedicated 0 non-
discriminatory treatment. No comtort
ing milestones are available. No trans-
formative moments. akin either to the
enactment of the Fourteenth Amend-
ment or to Brown v. Board of Education.
make easv the beginning of a revised
narrative. Instead. once tederal courts
jurisprudence includes discussion ot
federal-tribal relations. the claim that
the U.S. Constitution sets all the limits
of federal power is undermined.

™~

Changing parameters

Congress and the Supreme Court have
shifted policies toward Indian tribes
manv times within the last cenwry. In
1887. under the General Allotment
Act.!” Congress authorized the presi-
dent to “"allot” land to individual Indi-
ans. The land was 10 be held in trust
for a period of time and then freed for
convevance. As Justice Sandra Dav
O’Connor has explained. the legisla-
tion “seem[ed] in part animated by a
desire to force Indians 1o abandon
their nomadic wavs...to ‘speed assimi-
lation’...and...to free new iands for
further white setlement.”™"

By the 1930s. Allotment Act policies
had diminished Indian land holdings
from 138 million to 48 million acres.
Criticism of the policv resulted in con-

Soosslonnth enadanent a3t oo i

CLnlnan K«,'l)l",‘llllllllll()l] AU O

SHDDEA LHOIMENL Brocrnned o -
SUESSIONW suDPOrt 1or indian seiseovs
crnance. nd provided for creanon Hi.
TTIDM CONSULUONS.

L olew decades fater rederai poney
~hitted again. In addition 1o cerforts re-
sulting in Crerminagon’ of ribes
cntues recognmzed by the lederad gov-
crnment. in 1Y6R Congress enacted
ihe Indian Civil 'Rights Act.-* which
nrovided individuals with ricis
against tribes akin 1o the protections
ol the Bill of Rights. Manv advocates ot
wibal sovereignty saw the Indian Civil
Rights Act as intrusive on tribal seit-
determination. while others sup-
ported some aspects of the legisiation
as appropriately constraining tribal
sovernments and recognizing distine-
uve uwibal traditions.-

Execuuve. judicial. and iegisiauve ac-
tion since the late 1960s has altered the
tone once again. In 1968, President
Lyvndon johnson termed the indian
“the forgotten American.” and in
1970. President Richard Nixon's ex-
ecutive order steered federal policies
toward tribal sovereignty by supportin:
greater autonomv.” In a series of cases.
the Supreme Court announced some
rules of deference to tribal courts’ civil
jurisdiction.”! permitied only limited
powers in criminal cases.”” and circum-
scribed tribal regulatory acuvities.--

In 1978. Congress pressed for ud-
ditional tribal court authority by en-
acting the Indian Child Weltare Act.
which provides tribal jurisdiction in
custody proceedings involving in-

A

12, South Dakota v. Bourland. 113 8. Cu. 21509,
2313 (1993) (concluding that. by taking land
within the Chevenne River Sioux Resenvation to
build a dam. the United Suates limited the tribe’s
power to regulate non-Indian hunting and fishing
on that land).

13. National Farmers Union Ins. Cos, v. Crow

Tribe. 471 U.S. ¥45. 831, n.10 (1985) (quoting
Escondido Mutual Water (.. v. La Jolla Bands ot
Mission ludians. 466 U.S. 765. 78R, n.30 (19841,

14. Marburv v. Madison. 5 US. (1 Cranch) 137,
176 (1803) (*"The powers of the legislature are de-
tined. and limited: and that thaose limits mav not be
mistaken. or forgotten. the constitution is writ-
ten.’").

153. Ex Parte McCardle. 74 U.S. (7 Wall.) 306,
514 (1868): Sheldon v. Sill. 49 U.S. (8 How.) 441.
449 (1850).

16. See Lawrence Gene Sager. The Supreme
Court— 1980 Term—formword: Constitutional Limita-
tions on Congress’ Authonty to Regulate the Jurisdiction
uf the Federal Courts. Y5 Harv. L. Rev. 17. 26-27
11981).

17. See Duro v. Reina. 495 U.S. 676 (1990) as re-
vised bv Act of Oct. 28. 1991. Pub. L. Na. 102-137.

105 Stat. 646. amending 25 U.S.C. £1301: Oliphant

26‘;,12‘0‘7udica1ufé ' Volume 79, Numbér3  November-December 1995 -

v. Suquamish Indian Tribe. 435 U.S. 191 (1978,

18, Act of Febh, 8, 1887, ¢h. 1149, 24 Stan
1887 (also known as the Dawes Acu.

14, Hodel v. Irving, 431 U.S. 704, 706 (19x7).

20, 43 Stat. 984 (1934, codified as amended at
25 U.S.C. §461 et seq. walso know as the Wheeier-
Howard Act).

21,23 U.S.C. $81301-134] (1988 & Supp. 1995,

22, See Donald L. Burnew |r.. An Historical Anair-
sis of the 1968 “Indian Civil Rights™ A, 9 Harv, |,
LeGts. 357 (1972),

23. The Forgotten American. Message troimn the
President.ot the United States. H.R. Dot N, -
272, 114 Cona. REC. 339498 (March 6. 196%): The
American Indians. Message trom the President o1
the United Suates. H.R. Doc. No. Y1-363 | 114
Coxa, Rec, 23131 (July 8. 19700,

24. National Farmers Union Ins. Cos. v. Crow
Tribe. 471 U.S. 845 (1983); lowa Muual Ins. Cou. v,
LaPlante. 480 U.S. 9 (1987)

25. Duro v. Reina. 495 U.S. 676 (1990): Oliphat
v. Suquamish Indian Tribe. 435 U.S. 191 (1978).

26. South Dakota v. Bouriand. 113 S. (1. 239
11993): Brendale v. Contederated Yakima Nation.
492 U.S. 408 (1989).
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dian cnidren residing or domiciied
within reservatons. as wetl as onn the
reservation under certain circums
stances.” In 19930 Congress passed
the Indian Tribal Justice Act to pro-
mote the expansion and etfective use
of tribal courts by making tederal
funding available tor tacilities. iibrar-
ies. and publications.® Thus far. no
federal tunds have been torthcoming
under this act. but federal. state. and
tribal judges have joined together to
form councils to facilitate inter-
jurisdictional communication.™

While cordiality and respect now
pervade the descriptions. questions of
intersovereign relations remain.*
Time and again. a tribe or a state makes
a claim of sovereign autonomy. of ex-
emption from national norms. of the
right to have different rules. Time and
again. litigants argue to federal. state.
or tribal judges that their courts lack
authority over them. In each context.
legal actors within tribes. states. and
the federal government are obliged 10
think abour visions of government.
about when to recognize autonomv of
sovereigns within sovereigns and how
to give meaning to the word “sover-
eigntv.” When will difference be toler-
ated? Fosteredr More fundamentally,
what are the baseline rules or perspec-
tives from which a rule is seen as "dif-
ferent”: When will variation in norms
be trumpeted as evidence of self-con-
stituency and when will it be decried as
oppressiver Of whom? A few examples.
below. demonstrate the complexitv of
even the seemingly simple proposition
of respecting sovereignty.

FRANK MUTO. LBJ LIBRARY COLLECTION

Interdependencies of norms

In the annals of federal Indian law.
several major recent jurisdictional
markers require attention. A first is
the 1978 case. Santa Clara Pueblo v.
Martinez.*! In 1939. the Santwa Clara
Pueblo adopted an ordinance detail-
ing its membership rules. Children
of female members who married out-
side the pueblo would not be “"Santa
Claran.” while children of maic
members who married outside the
pueblo would be. Two vears later.

27. Pub. L. No. 45-608. 92 Stat. 3069. codified at
25 U.S.C. §1901 et seq. (1988). Ser Mississippi Band
of Chociaw Indians v. Holvfield. 490 U.S. 30 (1989)
(rejecting state court jurisdiction and providing
federal common law detinition of statutory term
“domicile’).

28. Pub. L. No. 103-176. 107 Stat. 2004 (1993).
codified a1 25 U.S.C. §3601: §3613 (b (D)-(D)
{supp. 1993).

29. See |. Clifford Wallace. A New Era of Federal-
Tnibal Court Cooperation. 79 JubicaTURE 150 (1993):
Staniev G. Feldman and David L. Withev. Resolving
statetribal jurisdictional dilemmas. 79 JupicaTure 154
(1995). "‘Judicial federalism™" is on the rise in state-
federal relations as well. See. e.g.. COMMITTEE ON
LonG Raxce PLaNNING—]upictaL CONFERENCE OF THE
UNITED STaTES. PROPOSED LONG RANGE PLAN FOR THE
FeperaL Courts 21 (March 1995) (chapter entitled
Judicial Federalism™): Malcolm M. Lucas. Aeynore
Address: National Conference on State-Federal Judicial
Relationships. 78 Va. L. Rev. 1663 (1992) (at 1992
first national conference of state and federal
judges): William W Schwarzer. Nanev E. Weiss and
Alan Hirsch. fudicial Federaiism in Action: Coordina-

tinn of Litigation hi State <& Federal Counts, 78 VA, L.
Rev. 1689 (1992).

30. For the concern that national organizations
of tribes have the “potenual to erode tribal sover-
cignty.”” see Nell Jessup Newton. Let a Thousand
Policy-Flowers Bloom: Making Indian Policy i the
Twentw-First Century. 46 AR L. REV. 26. 34 (1993).

31. 436 U.S. 49 (1978). A rich set of commentar-
ies illuminates this case: see. e.¢.. Robert Laurence.
A Quincentennial Essay on Martinex v. Sunta Clara
Pueblo. 28 Ipano L. Rev. 307 (1992); Robert A. Will-
iams |r.. Gendered Checks and Balances: Understandaing
the Legacy of White Patriarchy in an American Indian
Cultural Context. 24 Ga. L. Rev. 1019 (1990): Angela
Harris. Race and Essentialism in Feminist Legal Theor.
42 Stan. L. Rev. 381 (1990).

32, The Indian Civil Rights Act states: *"No In-
dian tribe in exercising powers of self-government
shall...denv to any person within its jurisdiction
the equal protection of its laws.”” 25 U.S.C.
$1302(8) (1982).

33. Santa Clara Pueblo. 436 U.S. at 57 (fooinote
omitted). ’

34. Id. at 62-64.
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In 1968, President
Lyndon Johnson
termed the Indian
“the forgotten
American.”

Julia Martinez. a member of the
Santa Clara Pueblo. and Mvles Mar-
tinez. a Navajo. married. resided on
the Santa Clara Pueblo. and had sev-
eral children.

In the 1970s. after trving unsuccess-
tullv 1o persuade the pueblo to change
its membership rules. julia Martinez
and her daughter Audrey filed a law-
suit under the Indian Civil Rights Act
thev asked a tederal court to invalidute
the ordinance as denving equal pro-
tection and to require the pueblo to
count the Martinez children as mem-
bers.”- Eventually. the Supreme Court
responded. In a decision bv Justice
Thurgood Marshall. the Court con-
cluded that the Indian Civil Rights Act
did impose restrictions on tribal gov-
ernments that are “'similar. but not
identical. to those contained in the Bill
of Rights and the Fourteenth Amend-
ment.”™ The Court held. however.
thataside from its provision for habeas
corpus. Congress had not given juris-
diction to tederal courts to enforce its
mandates. According to the Court. to
infer federal civil jurisdiction would be
10 undermine the congressional pur-
pose of preserving “tribal sovereigntv”
and “self-government.”!

121
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AL one revel, Neaa Clara Pucbio 1s an
Teasvocase, idenanabiv a o rmmoi tor
irtbal scif-covernance. As the district
In deaiding who is
and who is not a4 member. the Pueblo
decides what it is that makes its-mem-
bers unique. what distinguishes a
Santa Clara Indian trom evervone else
in the United States.” ™ Similarly, Jus-
tice Marshall spoke ot the “often vast
gulf bewween tribal traditions and
those with which federal courts are
more intimatelv familiar,”*

But the line between the United
States and the Santa Clara Pueblo is
not so easilv drawn. The

ctopted without much aiteration.:
Further. 1 tne 193505, tne Denorte-
ment of the Intertor recommended
that wribal membership ruies be re-
strictive. - More recent editions of
the BIA instruction muanual suggest
that membership rules be explained
in tribal consuwutions. When such
rules make significant changes in the
size ol a tribe. the BlAs's central of-
fice. rather than its branches. must
approve the alterations. '

" The point here is neither to debate
the authority of a sovereign—here. the
Santa Clara Pueblo—to change its

SHould not De Seen as G completely -
Snomotls scnon. rederal poncies

Lrged written constitons and pro-

moted restrctive membershin detings
tions. The idea of membership ilsc'
s central 1o tederai law that linkea
the provision ot federal benents o
aiembership status. According to the
trial court opinion in Santa (lura
Pueblo, the "mostimportant ot the ma-
terial benents™ sought by the tamiiv
were “land use rights.” " Without the
membership status conferred bv the
pueblo. the Martinez children couid
not receive tederal health benetits or
federal assistance in build-

construction ot the 1939
membership rules is not
oniv an artifact of the
pueblo as a political en-
tity constituting itself.
When in 1934 the Indian
Reorganization Act was
passed. the Santa Clara
Pueblo (like manv other
tribes) organized under
its provisions. In 1935, as .
required by this act. the
secretarv of the interior
approved a newly written

Under Santa Clara Pueblo,

‘tribal courts enforce
most mandates of the

Indian Civil Rights Act.

ing homes on pueblo land.
Thus. tor advocates of
tribal autonomv. Santa
(lara Pueblo is less a victorv
than it might seem. While a
federal court had not man-
dated membership ruies.
tederal policies created the
incentives that tramed the
litigation: executive branch
otficials were part of the
verv process of developing
membership rules. Fur-
ther, tederal law require,

Santa Clara Pueblo Con-

stitution .that begins:

"“We. the people of the Santa Clara
Pueblo. in order to establish justice.
promote the common welfare and
preserve the advantages of self-gov-
ernment. do ordain and establish
this Constitution.”* Under that

document. Santa Clara members

could include “‘children of mixed
marriages between members of the
Santa Clara pueblo and nonmem-
bers™ if the tribal council so decided.
as well as "“persons naturalized as
members of the pueblo.”™™

In 1939. however. the secretarv of
the interior approved an amend-
ment changing membership rules bv
limiting them to children either of
two Santa Claran parents or "*born of
marriages between male mem-
bers...and non-members.”"* The
sources of the change in member-
ship rules are not available from the
case records. What is known is that
the Bureau of Indian Affairs was
much involved in creating tribal con-

.stitutions: its models and " boil-

erplate provisions~ were often
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rules nor to claim homogeneity
among tribes. The more than 400 fed-
erallv recognized tribes. as well as the
many other tribes. have a range of
membership and of other rules.™ The
point. rather. is to make plain that
Santa Clara Puebio’s rule making

Interior Department ap-
proval of tribal constitu-
tions.”” and federal rules determine
what constitutes a “"tribe”” as a matter ot
federal law.*

Santa Clara Pueblo also does not
stand as an example of federal tolera-
tion oi tribal norms deeply divergent
trom those of the United States. Link-

5. Martinez v. santa Clara Pueblo, 402 F. Supp.
3 (D.N.ML HYTH,

36, Samta Clara Purblo. 436 U.S au 72, n.32,

37. Constitution and Bvlaws ol lhc Pueblo ot
Santa Clara. New Mexico uipproved Dec. 20. 1933)
in Appendix to Petition tor Writ of Certiorari.
Martinez v. Santa Clara Pueblo. Nu. 76-682 (1976).
While the document is obviouslv infiluenced by the
L'.S. Constitution. that constitution in turn mav
have been intluenced bv the government of the

-

iroquois Contederacv. Ser Arthur (. Parker. The -

Constitution of the Five Nations. or the Iroquois Book of
the Great Lawe. 184 N.Y. State Museus BuuL. (1916},

33, Constitwtion and Bvylaws ot the Pueblo of
Sanea Clara, in Appendix. supra n. 37. at 2. Liti-
gated at trial. with opposing anthropological inter-
pretations. were the historv and practice of Santa
Claran membership. Sev Resnik. Dependent Sover-
vigns, supran. 1. at 705-12,

39. Ordinance ot 1939. in -\ppendlx supran. 37,
at 18.

40. Barsh & Henderson. supra n. 5. at 117-22.
More recentiv. some tribes have amended these
documents. and their courts are developing juris-
prudential interpretations. See Frank Pommer-
sheim. A Path Near the Cleanng: An Essay on Constitu-
tional Adjudicanion tn Tribal Counts. 27 GONzZAGA L.
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REV. 343 (1991 -4y,

41. U. 8. Depn'tor the Interior. Circular No. 3123
1Office of Indian Atfairs. Nov, 18, 19335) (interpret-
ing the Indian Reorganization Act to provide ben-
cfits for indians who had ““actual tribal aitiliation
or...bv possessing one-half degree or more of In-
dian blood™ and linking approvals of tribal consu-
tutions to rules limiting membership in certin
wavs),

42. U. S. Dep't of the Interior. Bureau of Indian
Affairs. Tribal Constitutions: A Handbook for BlA
Personnet. at E 6-7 (1987).

43. See Elmer R. Rusco. Civil Liberties Guarantees
under Tribal Law: A Survex of Civil Rights Provisions in
Tribal Cunstuutions. 14 Am. INpiax L. Rev. 269. 290
11989) tot 220 tribal constitutions reviewed. no
uniform pattern on civil liberties emerged).

44. Martinez v. Santa Clara Pueblo. 402 F. Supp.
5. 14 (D.NOML 1975).

15, See 25 U.S.C. §476(a) (1988 & Supp. 1993).

46. 1 Opinions of the Solicitor ot the Dep't
Interior Relating to indian Affairs at 447 (Powe
of Indian Tribes) (Oct. 25, 1934): 25 C.F.R. §83.
11995). and the discussion in Robert N. Clinton.
Nell Jessup Newton and Monroe E. Price. AMERICAN
INDIAN Law 78-93 (3d ed. 1991).



ing rights ot children to their tathers
was a feature of the common law.'" as
was differenual treatment of women
and men. In short. the membership
rule atissue in Santa Clara Puebloneeds
he understood as akin to a joint ven-
ture. cratted under pressure from the
tederal government and not at odds
with federal taditions.

Measures of sovereignty
Advocates of Santa Clara Pueblo as a
suidepost to wribal sovereignwv can

tarrlv argue that. by limiung the role off

tederal courts when members ot tribes
object to their tribes’ practices. its
holding has tar-reaching implications.
Under its holding. tribal courts rather

than federal courts enforce most of

the mandates of the Indian Civil

Rights Act.

But how much 1o celebrate the deci-
sion depends on how one defines sov-
ereignty and on what incidents ol sov-
ereignty one values. While the Courtin
Santa Clara Pueblo concluded that a nar-
row interpretauon of the Indian Civil
Rights Act was required to avoid what it
viewed to be tederal interterence with
A4 ribe’s abilitv o maintin iself as a
culturailv and politcally distinet en-
ey, just two months before. in
Oliphant v. Suquanasi ndian Tribe the
Court held that Indian wibes lacked
authority 1o punish non-Indians who
commit crimes on wribal reservations.

Oliphant arose when two non-Indian
residents of the Suquamish reserva-
tion sought and won habeas corpus re-
lief from convicuons in the tribal

17,25 US.C. 3184 (1988) provides thar when an
CIndian woman” and a Cwhite man’T marned
prior o the enactment ol the statute v I5Y7. therr
<hildren would conunue 1o have nuhts via their
mothers 1o indian inbal properues. That provision
ahiered the common law pracuce, under which the
“condiion ot the tather prevasls. 1 determining
the status ol the ottspring...."" Leter of George H.
Shields. assistant attornev general (Now, 27, 18391,
wm S Excec. Boc, Noo 5Y. 53d Cong,, 2d Sess.. 1 re
Sioux Mixed Blood at 6.

48,436 LS. 72 (footnote omitted).

4. 435 U.S. 191 (1978).

WL, at 208210,

S Mdoan 201202,

32, One analogy an tederalism doctnine s the
“domestic relations excepuon o dversiy juns-
dicuon. in wineh tederal courts decline to exercise
the yurisdicuon thev hine when hugants bring di-
vorce. child custodv. and support cases to them. Ser
Ankenbrandu v. Richards. 112 5, G 2206 (1992,
cnncized in Naonu R, Cah, Famidy Lase, Federalivm
wand the Federal Courts, 79 lomn L. Rev. 1073 (1994):
we abso judith Resmk. “Nwturally ™ Withowt Gender:
Women. junsdiction ana the Federal Courts. b6 NX.U,
L. Rev, 1662, 1739-1750 (1991,

33,4495 LS. 076 (1vuh,

a4 Act ot Oct. 2o 1991, Pub, L. No. 102-157.
amending 25 US.CO 313000205004y,

November-December {995

In 1954 Vice-President
Richara Nixon receivea a
peace pipe from a

s delegation of Inaians.

“- In 1970. as presigent. he
signed an executive orader

j supporting greater
- autonomy for Indian tribes.

courts. According to the majority opin-
ion bv then-Associate Justice William
Rehnquist. to permit tribal courts to
irv non-Indians would be “inconsis-
tent” with the status of Indian tribes.
Tribal powers were limited not onlv by
reatv but by some ill-defined prohibi-
tion that thev not “conilict with [the]
overriding sovereignty’ ol the United
States. According o the majorin.
while “~ome Indian uibal court svs-
tems have become increasingiv sophis-
ucated and resemble in manv respects
their state counterparts.” iribal justice
would not alwavs comportwith the due
process requirements of federal law.™
Oliphant contrasts sharply with Senta
Clara Pueblo. Tribes are permitted to
decide some “internal” matters.” but
the central problem of maintaining
order on land (frequentiv populated.
in part bv virtue of tederal Allotment
Act policies. by members of manv
tribes and bv individuals unatfiliated
with tribes) is bevond their ken. The
Court went further in Duro v. Reina.
hoiding that tribal courts also lacked
authority over non-tribal members,
but that rule has been reversed bv
Congress.”* Currently. tribal courts
have jurisdiction over those criminal
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Toonrts o In-

siattea o Indian

judges charged with hringing ederai

legai norms to the trbes.

mnal courts and iribal
remedices have been ex-
inusted. and possiblv not
ihereatter. " Here the doc-
irines echo law generated
in the context ot state-fed-
eral relations. A basic
Propositon is that while
tederal courts do not lack
arisaiction. rules o1 co-
iy and abstention man-
(e deference to another
court's decision.

But retiective of the dit-

The deference accorded
states on the criminal
side is not paralleled

in the tribai context.

Adter the Indian Reorgani-
zation Act ot 1134 manvy
ribes adonted courts oper-
aung under tederal reguia-
tions. hence known
“CFR™ courts. © Some
commentiators view the
1968 Indian Civil Rights
Act as continuing the pres-
sures o wihes 1o relv an
tederal leoal iraditons.
Moreover. in opinions iike
Oliphant. tederal judges in-
dicate that their measure

s

lering histories of states
and tribes. the fit is far
from exact. On the civil side. Supreme
Court opinions arguablv demonstrate
greater tederal deference to wribal
courts than to state courts. If a tribe is
found to have jurisdiction. then its
holdings on the merits. ¢ven when im-
plicating tederal law. cannot be re-
viewed bv the U.S. Supreme Court.™
But in some contexts. federal courts
accord fess deterence 1o decisions ot
il courts than to those ot state
vourts. Unlike the full faith and credit
accorded to state court decisions
about their own jurisdiction. tederal
courts have retained power to decide
the question of tribal jurisdiction
anew.™

Moreover. the deference accorded
states on the criminal side. exemplified
bv Younger v. Harns*' and by a growing
bodv of federal habeas law insulating
state decision making. is not paralleled
in the tribal context. While state crimi-
nal laws can be applied to non-citizens
within state borders (but not alwavs to
Indian tribe members). under OVi-
phant. tribes cannot entorce their
criminal laws against non-Indians bhut
must instead depend on another sov-
creign’s law-entorcement interests.

In addition. while the Supreme
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sovereign powers are at stake.

It is not onlv limits on jurisdiction
that demonstrate ongoing tederal con-
trol. Tribal courts themseives have a
history of federal oversight. A first

of ribal cowrt guality s

based on United States
standards.”” prompting concern
among Indian law scholars that federal ‘
deference mav depend on imitation of

tederal practices.”
Of course. just as the Santa Clara

53, Me generail Frank Pommersheim, e Cru-
Lo drdes o NN Anansing Isues op £ al furisec-
Can A1 ARz L Riv 320 1 [osuy

SHOATHUS, S cdassy,

TN U s v osTy,

TroNveStock West Carno oy o chr, e Fol o]
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ton ot e federl coure ana Bndimg astenton
vroper theres: Althemer & Goas vostons Mier,
Corp ORBF2d 8O3 ST 07h Ciror, oot aenwd. 114
SoCL G2 G arequining exannsiation of e
vl circumstances o cach cise..mn order to deter-
mune whether the issue in dispute 18 iy o reservae-
don atair entitled o the exhawsuon docirme™y.

AU See fowa Munai Ins, Co. v EalPlamie. 180 U S,
A 20-22 (Stevens. | concurnng and dissenting.
S adso Santa Glaa Prenio, 436 U8 oo 0.2 ¢udy-
ments ot tribal courts pan be due tuil taith and
credit in certain situavons properi within their
jurisdicuon’y: In re Larch. 872 F.2d 66, 6% (4ih
Cir. 1989y (noting authoriy supporuny the propo-
sition that tribes constitute rermtories” due tall
faith and credicunder the Parentat RKidoaping Pre-
venton Act): Tracv v. Supernior Court, 810 P2
130 (Ariz. 199D thonoring Navio court certiti-
cates compelling attendance of winess at trial un-
dder the Unilorm Act to Secure the Attendance ot
Witnesses From Withow a State in Coaiminal Pro-
ceedings).

t4). As the Ninth Circuit put i, 1 Tthe question
ol tribal court jurisdiction is o tederal auestion.”
FMC v. Shoshone-Bannock Tribes. w03 Fod 1311,
1314 cth Cir. 1990, cort. denred. 499 TS, 043
19910 (establishing de novo review tor federal be-
il questons” and a more deferenuai “cfeariy er-
roneous standard of review tor tactual aues-
nons, .
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K87, “'{S]ome indian tribal courts ive hecome
increasinglv sophisucated and resemole in manv
respects their state counterparts.” Oliphant. 435
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Development of iribal couris:
past, present, and future

Tribal courts have not recerved the attention and support needed

n the 19th century. the United
States had little interest in in-
cluding Indian people within its
citizenrv. Indian reservations
were deliberately located apart trom
white communities. Indians were
persuaded to remain on the reserva-
ton. first by the militarv. then bv In-
dian agents. and then by the Indian
police. Indians were not Americans.
and federal officials had no interest
in having them gain American citi-
zenship and individual liberties under
the Constitution.

In 1883. the commissioner of Indian
atfairs authorized creation of the
courts of Indian offenses (CFR courts)
10 operate under a set of rules created
by the Bureau of Indian Affairs (BLA).
Previousiv. Indian agents summarilv
sentenced those they believed (0 be

B

1. United States v. Clapox. 35 F.5375. 577 (D. Ore.
1XR8).
218 U8, 5536 «1383).

guilne of wrongdoing on Indian reser-
vations. Bv 1890. agents on most reser-
vations were appoinung their “own”
Indians to serve as police and judges.
Bv distributing favors. Indian agents
were able to control police torces by
paving virtually nothing to hand-
picked Indians. Although courts had
functioned on some reservations tor
several vears. Congress appropriated
no tunds for judges until S5.000 was
made available in 1888.

One tederal court described the
earlv CFR courts as “"inere educatonal
and disciplinary instrumentalities bv
which the government of the United
States is endeavoring to improve and
¢levate the condition of these depen-
dent tribes to whom it sustains the rela-
tion of guardian.”' Judges would often
take into account Indian custom when
Indians came before the CFR courts,
but this did not translate into leniency.
More likely. it meant a tougher penaictv
or subjection to traditional sanctions

November-December 1995

by Joseph A. Myers and Elbridge Coochise

to make them a strong, productive institution of tribal government.

tor a uniquely Indian otfense. Several
nnportant Indian customs and rel:-
<ious practices. such as the sun dance.
medicine men. and distribution ot
property owned by an Indian on his
death. were outlawed. and violations
were punished by CFR courts.

Indians on manv reservatons con-
tinued to resolve serious disputes
among themselves outside the CFR
courts. Traditional sanctions such as

JOSEPH A. MYERS is executive director
of the National Indian Justice Center.

ELBRIDGE COOCHISE is chief judge of
the Northwest Intertribal Court System and
president of the National American Inaian
Court Judges Association.

restitution. banishment. pavment to a
victim or his heirs. and vengeance
were common. But. as £x Parte Crow
Dog* illustrates. federal authorities at-
tempted to arrest and punish Indians
under tederal law when indian rem-
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cdies seemed adeauie. Crow Poyg's
radiionad punishiment ror Murdering
spotted Tail (resutution to survivorss
WS seen as mappropriate and not nt-
ung with the “civilizing”™ pian ot the
whites. When Crow Dog appealed his
federal murder conviction. the sSu-
preme Court reversed. holding that
there was no jurisdiction to apply fed-
eral law in such disputes. Congress re-
sponded bv passing the Major Crimes
Act’ to extend federal enforcement of
certain crimes benween Indians occur-
ring on reservatons, ending exclusive
tribal jurisdiction over crimes between
Indians on reservations.

No specific statutoryv authoritv ever
has existed for CFR courts.

Gan Reorganization Act s been tor
LUIDEs o deveion codes ana converd
irom CFR courts 10 tribai courts on-

craunyg under trinal sovereron,

Indian Civil Rights Act

In the mid-14960s tederal policy moved
toward self-determinaton. Just as this
policv was being articulated and pro-
grams were being proposed to impie-
ment it. Congress enacted the Indian
Civil Rights Act of 1968. Undl then.
iribes were not subject to the U.S. Con-
sttution. Concern over allegations of
some tribes’ civil rights violations led
to imposition of most Bill of Rights re-
quirements on all tribes. The Indian

aaries. aw cierks tor wribal ivdees. e
tunding oi pubiic defenders and ac-
ivnse counsel. and imcreased access
legal authorities.”

" The commission also supporte
proposed congressional initatves 1o
provide a more equitable distribution
ot funding for tribal forums. an annuai
survev and report to Congress regard-
ing the funding needs of tribal courts.
and funding that allows for flexibility
among tribal forums.

The Tribal Justice Act

In Februarv 1991, Senator John
McCain introduced the first in a series
of tribal court enhancement bills. Fi-

nally Congress passed the

In 1921. however. the

Snvder Act’ empowered
the commissioner of In-
dian affairs to expend
moneyv for a variety of ser-
vices to Indians. including
“the emplovment of...In-
dian police [and] Indian
judges....”” But Congress .
was hostile to later at-
tempts to validate the
courts and to clarifv their

Tribal courts
have yet to
receive a single
benefit under the
Indian Tribal Justice Act.

Indian Tribal Justice Act in
December 1993." However.
Indian tribes and tribal
court systems have vet 1o
-receive a single benefit un-
der the act because the BLA
has vet to implement it.
The act promised S58.4
million per vear in federal
funding for the operation
and enhancement of In-
dian tribal courts instea

jurisdiction. More re-
cently. courts have found
authority for establishing CFR courts
under the general statutory powers of
the commissioner of Indian atfairs.

Bv the 1930s it was clear that assim-
ilationist policies had failed. Allotment
had caused the loss of 90 million acres
bv Indians. and tribal governments
were ruled by the Indian agents. Life
on Indian reservations was miserable.
Congress enacted the Indian Reorga-
nization Act’ to allow tribes to re-estab-
lish and assert their governing powers.
and to redress other adverse effects of
carlier policies.

Under the act, tribes were to draft

their own constitutions and laws and -

set up their own courts. Most had
little recollection of their traditional
svstems. and the reinstitution ot tra-
ditional law on reservations was nei-
ther realized nor encouraged bv BIA
officials. Most tribes either remained
under the old svstem or adopted
codes modeled closely after the BIA
code. Courts adopting their own
codes became known as "‘tribal
courts.”” A clear trend since the In-

- -i—48'—]ziicat;r;“ Volume 7 9_’{’u_r;wer 3
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Civil Rights Act not only limits tribal
courts in their disposition of cases. but
imposes requirements of due process
upon them.

In 1978. a decade atter the Indian
Civil Rights Act became law. the Su-
preme Court decided Santa Clara
Pueblo v. Martine=" holding that the act
was unenforceable in the federal
courts.except through a writ of habeas
corpus. Two forums. the Court ob-
served. remained -available for relief:
tribal forums and. where tribal consti-
tutions require secretarial approval of’
new.ordinances. the Department of
the Interior.

In the mid-1980s. the U.S. Commis-
sion on Civil Rights began a six-vear in-
vestigation prompted bv federal offi-
cials who were disappointed by the

Martinez decision. The commission

strongly supported congressional ini-
tiatives to authorize funding of tribal
courts in an amount equal to those of
. equivalent state courts. It was hoped
that increased funding wouid allow for
much-needed increases in judicial

November-December 1995~

of the current S12 miilion
to 814 million per vear.
However. the BIA and the U.S. House
Appropriations Committee failed to
request funds for fiscal vear 1994 or

-1995. Oniv minimal funds (S5 million)

were requested for fiscal 1996. Yet.

even this minimal amount was deleted

by the Appropriations Commirtee. It is
now up to the U.S. Senate to restore at

"least minimal funding for the Indian

Tribal Justice Act.
The onlv step the BIA has wken to
implement the act was the appoint-

‘ment in 1994 of Carev N. Vicenu as

special assistant for tribal justice sup-
port. His efforts to implement the act
were thwarted. and he recentlv left the
BIA in frustration.

3. Act of March 3. 1885, ch. 341. §9. 23 Stat. 362,
385 as amended. 18 U.S.C. §1153.

+.25US.C §13.

5.25 U.S.C. §§461479.

6. 436 U.S. 49, 98 S.Ct. 1670. 56 L.Ed.2d 106
(U.S. Sup. Ct. 1978). For a further discussion of
Martinez. see Resnik., Multiple sovereigns: Indi
tribes, states. and the federal government. 79 JUDICATU
118, 121 (1995).

7. The Indian Civil Rights Act: A Report of the
United States Commission on Civil Rights tJune
1991).

X, Public Law 103-176 (Dec. 1993).
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The Indian Tribai Justuce Ace re-
quired the BIA 1o conduct the wibal
court survey by june 3. 1994, Judue
Elbridge Coochise. president ot the
National American Indian Court

TEE SSSTeTES niiel Sy aessINt il G Dron-

etiictiogn o

L TCOICTHE CORIT SUSTCTIS,
S INCreasing number of peonic
Lod o organizanons throngnoat Indian
WY e recommending tndt tund-
rror both tridal conrt svsiems ana

sl faw entorcement be ransterred
from BLA 10 the Depariment or Jusuce.
This recommendation s based nog
cniv upon current Deparunent ot Jus-
tice policv. but upon the principle that
Liw entorcement and judictal services
are vital government tuncuons and

critcal to the dav-to-dav

tunding tor tribal courts.

Specifically. the Indian
Tribal Justice Act prom-
ised the tollowing. none of
which has come through,
except the awarding of a
contract to conduct the
tribal court surve:

¢ 350 million per vear in
hase support tunding for
tribal justice svstems:

¢ 57 million per vear for

Funding for tribal
courts shouid be
transterred to
the Department
of Justice.

‘funcuoning ot tribal gov-
ernments. Since law en-
forcement and judicial ser-
vices are not priority
matters at the BIAL mmple-
mentation of the Indian
Tribal Jusuce Act shouid
e tansterred to the De-
partunent ot Justice.

CIIRHIE N

Tribal courts have not

technical assistance. train-
ing, and improvements of
tribal justice:

* 3500.000 per vear in administra-
tive expenses for the BLA's upgraded
Office of Tribal Justice Support:

* 3500.000 per vear in administra-
tive expenses for tribal judicial confer-
ences: and

* 5400.000 for a survev of tribal
COUrt svstems.

The BIA's FY95 budget request
noted that there are 232 tribal judicial
svstems and 22 CFR courts. tor a total
ot 254 Indian court svstems. Given the
current 312 million in federal fund-
ing. the average is less that 348.000 per
court svstem. per vear to fund judges.
clerks. prosecutors. detenders. the ju-
venile and probation departments,
hailiffs and process servers. court fa-
cilities. court resources, and adminis-
trative costs. Even under the 350 mil-
lion per vear promised under the
Indian Tribal Justice Act. the average
funding would be only 5200.000 per
courtsystem. There are no state or fed-
eral court svstems that function on
only $200.000 vear. let alone less than
S48.000 per vear.

Even the Commission on Civil
Rights concluded that the major chal-

Judges Association. proposed that

NAICJA be the non-tederal entity to
conduct the survev but the BLA turned
down his proposal. contending thev
could not enter into a sole source con-
tract for more than $25.000 due to ted-
eral regulations.

There was no BIA action on the
ribal court survev unul judge Carev
Vicenu was hired to impiement the
act. He assembled a task torce 10 select
an entity to pertorm the survev. and
prepare dratt regulations ftor the base
lunding tormula. It unanimousiv rec-
ommended that NAIC]A be the sole
source contractor. and the recommen-
dation was approved. However. in De-
cember 1994 the BIA decided to put
the survev contract up for competitive
bids. A contract has since been
awarded to the American Indian Law
Center to conduct the survev.

Justice Department efforts

Unlike the BIA, the U.S. Deparunent
of Justice (as Attornev General Janet
Reno points out elsewhere in this is-
sue) has made substantial efforts. with
minimal funds. in recent vears to ad-
dress issues concerning Indian tribal

November-December 1995

received the autention and
support needed to make
them a strong. productive institution
of tribal government. Despite this
bleak historyv. positive changes are oc-
curring.

Improvements are heing gener-
ated by cooperative communication
among the federal. state. and tribal
judiciaries. mvths are being dis-
carded. and working relationships es-
Lablished. Resources are being shareci.
and we are talking to each other. Al-
though the tuture of wribal courts mav
be at risk because of tederal funding
cutbacks. the outlook for survival is
encouraging given the cooperative
dialogue of recent vears. But let us not
forget that Indians have alwavs been at

egmye

risk in this societv. J'e
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A new era of federai-iribai
| court cooperation

The Ninth Circuit Task Force on Tribal Courts is helping to encourage dialogue

and bring about changes beneficial to the federal judiciary and tribai courts.

ooperation between tederai
and tribal courts must begin
with an appreciation of the
difficulty in defining the
boundaries of this unique relation-

ship. Although the Tenth Amendment

is relativelv specific in determining the
dimensions of the federal-state rela-
‘tionship, the Constitution is decidedlv
less specific in identifving the nature
of federal-tribal interaction. This lack

of constitutional direction renders the .

scope of federal authoritv in Indian af-
fairs. and the relationship between
tederal and tribal courts. unclear.!

-\WWhile most ot us have been taught
about the relationship between the
states and the federal government. the
status of tribal governments and tribal
courts is something to which few are
exposed. Thus. although we acquire a
basic understanding of the federal-
state issue. we receive no corres-
ponding understanding of the federal-
tribal reiationship.

J. CLIFFORD WALLACE is chief judge
of the U.S. Court of Appeals for the Ninth
Circuit.

Federal-tribal interaction was origi-
nallv grounded in treaties. The tribes
were regarded as independent nations

with full power to punish crime and to

resolve disputes within their territo-
ries. Over the decades. however. that
view has been eroded bv exercises of
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by J. Clifford Wallace

congressional plenary power. mostv in
the restriction . of tribal criminal juns-
diction. Without a constitutionally de-
tined framework. Congress and the
courts have developed a patchwork of

:laws and holdings limiting the juris-

dictional reach ot tribal courts and

" creating awkward jurisdictional gaps.

This. in turn. has led to tension in
the federal-tribal court relationship.
exacerbated bv instances of the ted-
eral judiciarv’s misunderstanding
tribal law and failing to respect tribal
courtjudgments.:

The Judicial Council of the Ninth
Circuit has recognized the impor-
tance ot these issues and the role the
federal judiciarv can piav in address-
ing the problems that persist be-
tween tribal and federai courts. That
recognition springs from a legiti-
mate role federal judges can plav in
such intercourt activitv. an acknowl-
edgment of how much we have to
learn tand how much our counter-
parts in the tribal courts can teach

-us). and from a willingness to share
-our resources. -both tangible and in-

tangible. toward bridging the juris-
dictional gaps and mending the
abraded fabric of federal-tribal judi-
cial relations.

The federal courts’ role

It is not intuitively obvious that the fed-
eral courts have a legitimate role to
plav in diplomatic relations with tribal

courts, The twvo sestems are. aiter aik
independent. serving different sover-
ciuns. Federai judges shouid be care-
ful. however. not'to extrapolate the
principle o1 judicial independence—
which protects judges from outside
pressures in their adjudication—to in
sulate themselves from productve ;m%
meaningtul cooperation with outside
entities in areas of judicial administra-
tion. Federal courts must cooperate
with .their counterparts in the states
and in the Indian tribes if they are 10
ensure the ettective delivery of justice
across wurisdictionai boundaries.

A strong exampie is set by the fed-
cral courts” reiatveiv recent empiasis
on cooperation with state judiciaries.
The Ninth Circuit in particular has
worked to promote the establishmem
and .vitality ol state-federal judicial
councils in all states in the circuit. Iim-
portant issues addressed by these
councils have included federal habeas
corpus review of state court decisions
(particularly in the death penaltv
area). the impact of federal bank-
ruptcy proceedings on pending state
court cases. and attornev discipline.

Bv working together to solve prob-

" 1. Pommersheim. Federal Counts and Their Role §
the Context of Prablems and Solutions Involving It
and State Courts. background paper tor Building
Common Ground: A Leadership Conference 10
Develop a Nadonal Avenda to Reduce ‘jurisdic-
tional Disputes Between Tribal. State. and Federal
Courts. 11003,
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NS N e A nISuEnon of s,
e HIAICKITIes o1 The respecuye sover-
C1ans entov the sude benent or in-
creased rust and understanaing. 1 hat

© anderstanding—aoi’ the poiitics or ted-

cral-tribal relations and the staws and
role ot wribal courts—is critical to en-
suring justice in tribal communities.

Tribal courts task forces

The desire o extend the dialogue and
cooperation that led to the success-
ful federal-state court interaction
prompted me in 1992 to commence
wribal courts relations projects in the
Ninth Circuit. We were subsequenty
Jjoined bv then-Chief Judge Monroe
McKav ot the Tenth Circuit. The Ninth
Circuit Task Force on

rdal counct: some e nol rerderi
SUTTS WIH De 10 DOSITON 1o e ad-
aress the ciiailenges on i thes anore-
clIte the parucuar concerns ol pat-
icular wribal courts. '

Moreover, when tensions recur be-
tween ribal and federai courts. thev
will usuaily invoive the same piavers in
cach court svstem. Theretore. the
most productive approiach is not to
hold a large 13-state two-circuit conter-
ence—io which financiallv-suapped
tribal courts could not atford to send
their judges anvwav—but rather 1o tos-
ter interaction on a local level.

In the last two vears. the Ninth Cir-
cuit task force has been involved pri-
marilv in establishing an ongoing dia-

IDRCANON op IH aw. Foo often. e
Lcstncuon between abal wia indin
LW LS Deen DIUrreda or anisunaer-
~tood. conuidbuung tw MCONSISENCY i
tederal court aectsions and damaging
relatons with the ribal courts. The
Hopl. for exampie. have been rejuc-
ant o commit much oi their tribal law
and custom 1o written English tor fear
that thev mav somehow “lose™ it In-
deed. as long as thev do not reduce as-
pects of their tribal law to writing, no

_one outside of the Hopi wribe—includ-

ing the tederal courts—can presume
1o interpret and to apply such Hopi

law tor the Hopi people.”
. Tvpically. when tribal court judg-
ments are challenged in federal court.
the federal court should di-

Tribal Courts. chaired bv

Ninth Circuit Judge Wil-
liam Canbv. was given a
hroad charge: 1o identifv
and address the problems
faced by the court svstems
of the various Indian
tribes in the Ninth Circuit.
as well as jurisdictional
gaps and tensions beoween
the two svstems. Chief
Judge McKav appointed a

Congress and the courts

have developed a patchwork
of laws and holdings limiting the
jurisdictional reach of tribal courts.

rect its inquiry to whether
the tribal court had juris-
diction. und it should
make this inquiry onlv at-
ter the parties have ex-
hausted all procedures in
the tribal court.' The Su-
preme Court also held that
the tribal courts are ca-
pable of vindicating the
rights created by the In-
dian Civil Rights Act. and

paraliel committee in the
Tenth Circuit.

At the outset. the task forces envi-
sioned a large conference. One of the
critical lessons learned. however. is
that mast of the needs and problems
to be addressed are local in nawre.
Lach ot the wibal courts is unique.
Some tribal courts have judges who are
college educated and law-school
trained: some do not. Some have
well-developed tribal codes: some do
not. Some are adequateiv funded:
most are not. Some have institutionai-
ized separation of powers from the
tribal council: some do not. Some en-
Jov the respect and deference of their

3. Elbridee Coochise. president ot the National
American Indian Court judges Association. ad-
dress to the Washington Swute-Federal Counal
tApr. 1995): Chiet justice Emorv Sekaquaptewa.
appellate court of tire Hopi wibe. telephone inter-
view, Dec. 7. 1995,

4. See National Farmers Union Ins. Cos. v. Crow
Tribe. 471 U.S. 845 (1983).

5. Samta Clara Pueblo v. Martinez. 436 U.S. 44
11978).

6. (/. Oklahoma state court rules. requiring state

courts to give tull faith and credit to judgments ot

iribal courts that have adopted a similar rule ar-
tording tull faith and credit to state court judg-
ments. Okla. Sat Ann. tit. 12, ch. 2, app.. R. 30.

logue among the various federal and
tribal courts in the circuit. As a result,
we have been able to obuin a better
understanding ot the tribal courts and
10 begin to address the issues requir-
ing attention.

We have begun to appreciate a few
issues and concepts that are essential
to understanding the federal-tribal
court relationship. Our task force has
been actively involved in educating ju-
dicial otticers and statf about them.

Placing issues in context

First. we must recognize the distinc-
tion between Indian law and tribal law.
Generallv. Indian law reters to the svs-
tem of federal laws and regulations
thatgovern U.S. relations with the vari-
ous indian tribes. In contrast. tribal
law is the law that the Indian tribes en-
act and enforce within their own com-
munities. While federal judges are of-
ten called upon to resolve issues of
Indian law. thev generallv have no ju-
risdiction over the interpretation or

November-December 1995 Volume 79, Number 5 Judicature

that the act’s habeas cor-
pus provision was as far as
Congress intended to interfere in
tribal affairs.” The Supreme Court has
made it clear. theretore. that tribal law
is 10 be applied bv tribal courts. and
that tribal court decisions. at least on
the merits. are appeaiable to the fed-
eral courts only through the limited
remedyv of habeas corpus. Moreover.
although not required to give full faith
and credit to tribal court judgments.
the federal courts should recognize
the legitimacy of tribal courts bv af-
fording their judgments a reasonable
measure of comirv.®

Second. we must recognize that the
primary underlving issues are not ra-
cial or discrimination issues. For pur-
poses of Indian law. an “Indian” is not
a racial or ethnic categorization as
much as it is a legal and political status.
While some quantum of Indian blood
is alwavs necessary for a person to be
classified as an "Indian” for purposes
of federal criminal jurisdiction. a per-
son who is a full-blooded Indian ra-
ciallv mav nevertheless not be re-
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Jaraed as an indim subiect 1o rederny
risciicton.
Ampie reters 1o members of termi-

e Most oftenn usee oN-

nated trines. When the covernment
rerminates is politcal relavonsnin
with a wibe. those tribal members are
no longer subject 10 the tederaf critmi-
nal jurisdiction as Indians.’

Unlike other “minoritv™” groups.
recognized Indian tribes have the
right to make laws and to be governed
by them. As the Supreme Court said in
National Farmers Union,

Federal law. implemented by statute. bv
treaty. by adininistrative regulations. and
by judicial decisions. provides signiticant
protection tor the individual. territorial.
and political rights of the Indian tribes.
The tribes also retain some of the inherent
powers of the selt-governing political com-
munities that were tormed long betore Eu-
ropeans tirst settled in North America.”

Moreover. the tunctioning of tribal
councils. unlike the srate and locai
governments. is not necessariiv gov-
erned bv the U.S. Constitution. Unuil
1968. with the passage of the Indian
Civil Rights Act. Indians in tribal court
did not even enjov the protections of
the Bill of Rights. and even the act
does not guarantee full protection.
For example. the tribes are not re-
quired to appoint counsel for indi-
gents—a requirement of the Sixth
Amendment that is tully applicable to
the states.”

Federal judges should be caretui to

treat Indian litigants and criminai

" defendants with appropriate dignity
and to consider their claims in the ap-
propriate context. Tvpically. Indian
deftendants and claimants are not seek-
ing equal treatment. Rather. thev
come to the court with a different
package of rights to assert. rights
rooted in treaties with the U.S. govern-
ment that guarantee them some mea-
sure of self-determination.

Appreciating tribal courts

Tribal courts make a vital contribution
to the efficient functioning ot our mul-

tilavered justice svstem. The courts of

‘the Navajo nation will decide about
25.000 civil and criminal cases this
vear. not including traffic offenses. ju-
venile matters. alternative traditional
court proceedings. and appeals. The
smaller Gila River tribal court decided
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2O CAsON BISUVEIE 1 TROsSe Clises Were
RO M Tede T CONTS, e Coniied ol
SHSOTD them with our current ye-
sonrces. Thus, we should respect and
~onvoreciate the wribal courts tor e we-
endous dnonnt of work thev ao 1o
resoive disputes. s the lewzal market
scrambles tor aiternauve torums i
which to pursue ciaims and resoive
contlicts. due fargeiv to the lhnited ca-
pacity of the federal courts as currently
statfed. we should not take for
granted. but rather honor and uppre-
ciate. the tribal forums that shoulder
such a significant burden.

Traditonal tribal courts mav also
serve as models of alternative dispute

-resolution. The Civil Justice Reform

Actrequired each tederal district to ex-
periment with various techniques for
expense and delav reducton in e
handling ot civil cases. This ledisiation
was prompted by i poputar perception
that our own judicial svstem has tailed
to evolve into a suthicientiv ethicient
and effective one for many civil liti-
gunts. In addition to experimentation
under the Civil Justice Reform Act. the
federal courts would do well to look 1o
wraditional tribal courts. manv ot which
have over the vears developed very ef-
fective and efficient justice svstems.
For example. the Navajo peace-
maker courts emplov a time-honored
svstem of dispute resolution that pre-
dates and predicts modern successes
with mediation. The Navajo nation
had its own legal strucrure and dispute
settlement procedures iong betore the
first- Europeans arnived in the Ameri-

cas." These procedures required talk--

ing things out 1o reach a consensus.

.encouraged restitution and making

the injured person whole. and empha-
sized forgiveness. Several Pueblo com-

munities also use traditional alterna-

tives to litigation. )
[t is instructive as well to consider
not onlv tribal methods. but also tribal

conceptions of justice. As protracted

litigation in.our tederal courts has the
potential to send all parties home—
winners and losers—both impover-
ished and embittered bv the expe-
rience. we might consider new
approaches that. like the Navajo svs-
tem, emphasize healing, both for the
individual and for the communitv.
Adversarial law otfers at best a win-lose

TR S TE I TR ST BT T TR I AT TR L I RN T IR S
NC=lON e STURLTON, Zone il s - ot

SEEITIS, cnd TR ey N, G

Srore HRCIV 10 21ehd 1 resiil Gl saits-
SOS CVEeTVone mvonea,

Ninth Circuii etforts

.
v
i

e

he puatcntwork ol faws and hoidings
hmiting the junsdiciional reach ot
iribal courts has led o nrsdictionai
LAPS ANC ENSIONS DEWECH THe two sy
rems. With no criminal inrsdiction
over non-Indians i indian counurv,
and with minimai power 1o address sc-
rious crimes committed by Indians.
the tribes have a verv limited abilitv 1o
enforce a rule of law i their own
lands. As Judge Canbv summarized it.

‘Tribal authorities and wibal courtsi are
also perceived by the communiw as having
responsibility tor the control ot crime. But
witen o crime is committed., the trival
COUrts Mav be boweriess. depending on
who commited the cnme and who was e
vicum. I a-non-indian assaults an Indian
inot an unusuai domestc dispute in ihese
davs ot intermarriage). the jurisdicuon s
tederal. and federal ageuts and courts are
otten far awav and concerned with other.
things. [t a non-Indian assaults a non-
Indian or commits a victimless crime [on
tribal land]. the state and not the tribe h;.L%
jurisdiction. If an Indian commits a major
crime. the jurisdiction is federal. 1t an In-
dian commits a misdemeanor, the tribe has
jurisdiction. exclusive if the victim was an
Indian orif there was no victim. concurrent
with federal if the victim was non-Indian.

In some instances in the past when Indi-
ans have commiued major crimes but the
federal authorites are oo distant or oo
husy o investite or prosecute. the wibe
has resorted to prosecution ot the oi-
tender tor some lesser misdemeanor. In
that regard. the tribal court ends up domng
the tederal court’s business. but it cannot
do it as thoroughly because its jurisdiction
is limited."

The prevalence of non-Indian
crime on reservations requires the
prosecution of non-Indians. To that
end. the federal courts in the Ninth
Circuit. in cooperation with the De-
partment of Justice. as well as the
tribal council ot the Warm Springs

7. Newton. Permanent Legislation to Corvect Duro v,
Reina. 17 A, Iapian L. Rev. 109, 123 (1992,

N. 471 U.S. at 851

9. Argersinger v. Hamlin. 407 U.S. 25 (1972).

10. Austin. ADR and the Navajo Peacemaker Coun.
32 Jroces |. 8 (Spring [Y493).

1. Statement ot Hon. William (.. Canbv fr. to
the Senate Committee on indian Altairs. Aug. 2,
1995.



Tibe in Orecon. have dacveioned o
Sroject wmea at closing this gap, A
acw pare-time U5, magistrate judge
hus been appointed in Bend. Or-
ceon. and holds court regularly at
the Warm springs reservauon. Non-
Indian misdemeanor cases that
slipped through the cracks previ-
ousiv and went unprosecuted {leav-
ing the reservaton an easy mark tor
non-Indian petty crime). will now be
heard by the federal magistrate

judge when he convenes tederal

court on the reservation.
The Department of Jus-

TAC SHZTesHoN o our SR ioree, tose
DISTEICE o Oreoon, w0t the consent
A sunport of the sbate conrt dzes
oneoat councti. has already done ~o.
The two largest ribal courts i On-
cron. the Unauidla and Warm Springs,
are now regular partcipants in the (-
cgon sute-Federal-Tribal Councii. and
its agendas include items ot parucular
relevance o wibal relatons. The Wash-
imgton State-Federal Council has also
placed relations with tribal courts onits
agendas and has invited a tribal court
representative to address it on isstes oi

AT RLOTCS 1 DEerSONNCT ot e

crtOrRTON s VI T, .ll:(i We e e
SUICCE 1o DYOVHINY The Decessiy
CosOUTCes 1o L0 Dl Conrs i onr cir-
cuit, We are now evabuatng the tees-
bhiliey o inciuding vbal judges mihe
raning programs provided for red-
cral judges wihin our circuit. in this
wav. tribal judges would receive vaiu-
able triuming while nreracting with
federal judges. We are also evaluating
e possibility of waining wibal cowrt
clerk statf. and donating books ana
other surplus resource materials 1o the
tribal courts. While these

tice also has been working

ciforts are in the eariv

to cross-designate a Warm
Springs tribal prosecutor
as a special assistant U.S.
attornev to bring these
cases before the magistrate

judge. In addition. the

LU.S. auornev tor the Dis-
trict of Arizona has already
designated several tribal
prosecutors as special assis-
tants to help fill jurisdic-

Federal courts would
do well to look to
traditional tribal courts
for ADR methods.

stages ol development. we
are confident that thev wiil
prove successtul in helping
to enhance the etfective-
ness ot the tribal court svs-
tem and federal-iribal
court relations.

S

The work of the Ninth

Circuit Task Force on

tional gaps.

A number of tribes have
expressed concern about allowing fed-
eral courts to convene in their commu-
nities. fearing that it undermines their
sovereignty. This suspicion. which the
Warm Springs tribe was able to over-
come, is precisely the tvpe of problem
our task force has helped alleviate.
Ongoing dialogue between tribal and
tederal courts should promote mutual
understanding and trust. After wwo
centuries of actions that have repeat-
edly undermined that trust. the fed-
eral courts recognize this must be a
long-term effort.

Dialogue and understanding

In the course of our tribal courts
project we have focused on educating
federal judges. building a cooperative
working relationship with tribal
judges. establishing an ongoing dia-
logue with tribal judges, and fostering
attitudes of mutual respect on both
the federal and the tribal sides.

In November. the Ninth Circuit judi-
cial Council adopted a resolution urg-
ing the state-federal councils through-
out the circuit to include tribal court
representatives as fullv participating
and voting members of the council. At

intercourt cooperation.

The District of Arizona recentlv
hosted a Federal-Tribal Judicial Con-
ference that brought tribal and federal
judges together to discuss issues of ju-
risdiction. comitv. and cooperative
court administration. Moreover. at the
request of the Ninth Circuit Task
Force. the Arizona State-Tribal Forum
has invited full membership and par-
ticipation by representatives of the ted-
eral courts.

Thanks to the efforts of the Ninth
Circuit Task Force. larger-scale meet-
ings have taken place in Reno. Nevada.
in conjunction with a National Judicial
College seminar on tribal court juris-
diction. The federal judges who par-
ticipated in that seminar and in the ac-
companving meetings came awav with
a much beuer appreciation for the dif-
ficulties and issues faced bv tribal
courts in the Ninth and Tenth circuits.
The Federal Judicial Center. the edu-
cational arm of the federal judiciarv.
has recognized the importance of this
area of law and last vear sponsored the
first-ever seminar for federal judges on
Indian law.

Providing local training to tribal

November-December 1995

Tribal Courts represents
a significant accomplish-
ment in the effort 1o improve ted-
eral-tribal interaction. In conjunc-
tion with the Department of Justice.
the Tenth Circuit Task Force. and

Judge Elbridge Coochise of the Na-

tional American Indian Court judges
Association. we are beginning to
close the jurisdicuonal gaps and w
heal the tensions in the tederal-tribal
court relationship. We will conunue
1o ftacilitate an ongoing dialogue be-
tween federal and tribal judges and
to institute changes that will be ben-
ehcial to both the federal judiciary
and the tribal courts. We hope that
our efforts will succeed in resolving
manyv of the issues that have devel-
oped from the patchwork svstem of
laws that has evolved over the past
two centuries. Inevitablv. incremen-
tal changes based on mutual respect
and understanding will be the most
fruitful path for increased federal
and tribal judicial cooperation and

understanding. 'Y
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Resoiving

O -~ Lgan ~y
State--1ipPai

jurisdictional diilemmas

As a project of the Confevence of Chief Justices is demonsirating, it is possivle througit communication

and cooperation to minimize jurisdictional problemns vetween state and tibal courts.

by Staniey G. Feldman and David L.

Il states have both Indian

and non-Indian citizens.

Even states with no teder-

allv recognized Indian
Linds have citzens with ties to Indian
Jounuvthat mav become u tactor in
auters before the courts. In states
that do contain Indian counury, some
Indian citizens live outside and some
non-Indian citizens live within Indian
countrvy. The business and social
attairs and problems of manv peo-
ple—citizens and visitors. Indians and
non-Indians—thus traverse the politi-
cal/legal boundaries of Indian coun-
trv every dav.

Independent. functioning tribal
governments exercising jurisdiction
over land and people are a growing re-
alitv. Although these governments are
soverelgn in somewhat the same man-
aer that states are sovereign. thev are
much more subject to the supremacy
ot the federal government. Tribal gOV-
ernments. according to one ruling, are
most “analogous to the territories of
the United States. which are also sub-
ject to Congress’ plenarv power. ™! Yet.
as Chiet Justice John Marshall noted.
tribal governments are most accu-
ratelv described as domestic depen-

STANLEY G. FELDMAN is chief justice
of the Arizona Supreme Court.

DAVID L. WITHEY is general counsel.
Administrative Office of the Courts. Ari-
zona Supreme Coun.

dent nations that have retained inher-
ent sovereignty.* Indeed manv state-
tribal jurisdictional problems are com-
parable to issues between states or

natons. Consider these examples:

* A suspect tlees across the border
with Law enforcement otficers in hot
pursuit.

* Law eniorcement officers are un-
dable to arrest a husband who has vio-
Lited a protective order issued in a dif-
ierent jurisdiction.

* Resolution of an.important con-
tract dispute is delaved while the par-
ves litigate which Jjurisdiction should
resolve the substantive dispute.

* A kev witness refuses to ravel 1o
the jurisdiction in which a case is to be
tried. ‘

¢ Children live in poverty in one ju-
risdiction despite a court order requir-
ing pavment of substantial child sup-
port by a noncustodial parent living in
another jurisdiction. ‘

These tvpes of jurisdictional prob-
femns arise not onlv between states but
also in disputes bewween state and
tribal jurisdictions. In the later siwua-
tion. the issues are even more proble-
matic because tribal jurisdiction is
based on the identity of the parties in-
volved in addition to both the mauer
at issue and the territory in which an
event occurs. Consider these addi-
tional examples: )

* A non-Indian father is not pros-
ecuted for misdemeanor abuse of his
Indian child on an Indian reserva-
tion because the tribe lacks jurisdic-
tion to prosecute non-Indians. the
state lacks jurisdiction to prosecute
otfenses involving Indians and com-
mitted in Indian country, and the
LS. autorney lacks resources to pros-
ecute misdemeanors.

* Tribal police decline to enforce a
state domestic violence protective or-
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der recognized by the wibal court
because thev have no authority to wi-
rest a non-Indian spouse tor violat-
g the order.

* An Indian is prosecuted by ederai
duthorites tor an otfense iesser than
homicide due o the difficuite or prov-
ing the necessary mtent. A wibal pros-
cewtor believes she can prove the nec-
essarv intent. but the wribal court
Cannot mpose a sentence of more
than six months in jail for anv ottense.

* A non-Indian spouse receives a de-
fault divorce and child custodv decre
in state court about the same time a3
the Indian spouse receives a similar
decree in tribal court.

* An Indian living in Indian country
requires inpatient mental health care
but cannot be involuntarily committed
bv a state court due 1o its kack of juris-
diction. A wribal court commiunent s
isurnicient because the state hospiti
15 authorized to receive commiunents
only from state courts.

These and similar occurrences are
certainly fairly common and illustrate
the problems inherent in limitations
ot tribal jurisdiction. Another hvpo-
thetical provides even more tood for
thought: Bonnie. an Indian. and
Clvde. a non-Indian who resides with
Bonnie in Indian country, rob the
tribal casino. receive a speeding ticket
in Phoenix. rob a convenience store in
California. and trespass on the beach
in Mexico. Thev could both be fullv
prosecuted by all jurisdictions in which
thev commiued their oftenses exce)'

1. Tracy v. Superior Court. 168 Ariz. 23. 39, 81
£.2d 1030. 1039 (1991).

2. Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) |
(183N Warcester v. Georgia. 31 U.S. (6 Pety 515
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CHILD ABUSE, CHILD SEXUAL ABUSE, AND CHILD NEGLECT CASE
STATISTICAL REPORT

é Prepared by Ada Pecos Melton
» ' : and Michelle Chino

National Statistics—Federal Level

The case statistics were collected as part of a federal level child abuse and neglect (CA/CN) mail survey
administered to Indian Health Service (IHS) service unit directors and Bureau of Indian Affairs (BIA)
agency superintendents nationwide. The IHS and BIA combined response rate for the mail questionnaire
was 86.5% (IHS = 94%, BIA = 79%). There are several possible reasons for non-response: 1) The type of
services an agency provides varies greatly. Agencies that did not respond and could not be contacted
through follow-up activities, may have felt unable to respond if they do not provide CA/CN related services.
Those who indicated they were not federally run or did not provide direct services were eliminated. 2) Some
agencies refused to complete the survey noting personnel and ime constraints in completing the survey. 3)
CA/CN is a sensitive issue and intervention activities are under intense tribal scrutiny in some locations.
Some employees felt their.jobs would be threatened and thus declined to respond. 4) There was also an
indication of denial from several who refused to participate because "these problems do not exist in my
community." Despite the lower than expected response rate, the returns provided numbers large enough to
make some statements about CA/CN in Indian communities and the role of the IHS in addressing this
issue. Of all the responding agencies, a total of 37 agencies were able to return some or all of the
information requested for our analysis of case statistics.

Sample sizes for individual questions varied, as some responding organizations did not collect or have
access 1o certain types of data included on the questionnaire. However, the minimum sample size exceeded
900 incidents, so all of the analyses had sufficient power to detect small differences in the variables tested.
Analyses were conducted to determine frequencies and to test associations between variables. The smallest
unit of analysis in this data set is a reported incident, of which there was a total of 2037 during calendar
. years 1989 and 1990. These 2037 incidents involved 1800 child victims, some of whom were the victims of
two or more abuse incidents in any given year. Unless otherwise indicated, columns headed "number” refer
to numbers of reported incidents rather than numbers of children.

Geographic Location
“The data were collected from 10 of the 12 IHS national Service Areas and 17 states within those areas.

As indicated in Table 2a, the Navajo, Aberdeen, Albuquerque, and Oklahoma Service Areas had the most
reported incidents during the two years surveyed.

Table 2a. Reports of child abuse and neglect incidents, by Area

Service area number percent
Albuquerque 305 15.0%
Navajo 501 24.6%
Portland 155 _ 7.6%
Aberdeen 332 163%
Phoenix 144 7.1%
Bemidji 73 3.6%
Nashville 61 3.0%
Alaska 49 2.4%
Oklahoma 263 13.0%
Billing 152 7.5%
' When examined by state (Table 2b), New Mexico, Arizona, and North Dakota reported the most
incidents. However, it is important to emphasize that, due to the varying populations of American Indian

and Alaska Natives in responding areas, combined with the low response rate, it is not possible to compare
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rates of child abuse and neglect between various geographic areas. Such analyses require population-based
data, which are not available to us at this time. :

Table 2b. Reports of child abuse and neglect incidents, by state

State number percent State number  percent
New Mexico 513 25.2% Oregon 87 43%
North Dakota 215 10.6% Utah 144 7.1%
Michigan 24 1.2% New York 52 2.6%
Alaska . 49 . 2.4% ] Wisconsin 45 2.2%
Arizona 293 144% Oklahoma - 129 6.3%
Idaho : 68 3.3% ' South Dakota 103 51%
Louisiana 9 . A% Minnesota 4 2%
Kansas 134 6.6% Nebraska 14 7% -
Montana 152 7.5% '

Agency

Of the incidents included in our data set, 57.5% were from BIA agencies and 42.5% were from IHS
service providers. Such information needs to be interpreted cautiously, because of the different roles of IHS
and BIA agencies in cases of child maltreatment. Further, direct comparison of reported incidents by the
two agencies is complicated by the differences in absolute numbers of potential responding organizations
as well as different response rates for our mailed surveys. A more useful approach is to examine the relative
proportion of incidents of physical abuse, sexual abuse, and neglect reported by IHS and BIA respondents.

Year

Approximately half (54.0%) of the case reports included information concerning the year in which the
incident occurred, either 1989 or 1990 (Figure 1). Of those, over half (57.1%) were 1990 cases, suggesting
an increase in reported cases over time. However, the large proportion of cases missing this information
combined with the low response rate make such an interpretation tentative at best. The apparent increase
may be the result of an increase in incidents of maltreatment, but it may also result from improved
recognition and reporting of such incidences. Current research suggests that while the incidence of child
abuse may be on the rise, training and improved data management systems have contributed to an increase
in agencies' ability to detect, diagnose, report, and track cases of child maltreatment.

Figure ]. Year in Which Incident Was Reported (n=1101)
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. Abuse Type

As indicated by Figure 2, the greatest proportion of reported cases were of neglect (48.9%). Sexual e

abuse (28.1%) and physical abuse (20.8%) cases comprised most of .the remainder of the reports. A few
(2.3%) cases involved more than one type of abuse, e.g. physical abuse and neglect, in the same report.

D
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Data collection formats within many agencies provide for only one type of abuse per incident report, and
there were some questions initially regarding the few reports of multiple abuse type incidences. In
addressing these questions it is felt that while multiplicity may be under-recorded, it is not as frequent as
originally suspected. This may imply different motivations and different circumstances surrounding
different types of maltreatment and warrants further study. ,

Figure 2. Proportion of incidents by type of abuse

MULTIPLE

. PHYSICAL ABUSE

NEGLECT

SEXUAL ABUSI

IHS respondents reported higher proportions of physical abuse (23.2%) than BIA respondents
(19.8%), though these differences were not statistically significant (Table 3). However, IHS incidents
involved a significantly higher proportion of sexual abuse than BIA incidents (IHS = 31.5%; BIA =
26.7%), while BIA respondents reported relatively more incidents of neglect (BIA = 53.5%; IHS = 45.3%;
2 = 13.1; p <.002). These inter-agency differences clearly have implications regarding the types of
services provided by each agency to child vicims of abuse and neglect.

Table 3. Proportions of physical abuse, sexual abuse, and neglect
incidents, by Agency (n = 1975)

Abuse type IHS BIA
Physical abuse 23.2% 19.8%
Sexual abuse 31.5% 26.7%
Neglect 45.3% A 53.5%

As noted earlier, the number of incidents reported varies considerably between states and service units.
Thus, the total number of incident reports for that area biases the contribution of each area to the total
sample of incidents reported. So, it is not surprising that the Navajo Service Area reported the greatest
number of incidents of physical abuse and of neglect, and that the Aberdeen Service Area reported the
greatest number of incidents of sexual abuse. These two service areas submitted over 40% of the reported

incidents in our data set. An _2 analysis of the association between location and abuse type allows a more
critical evaluation of the relative proportions of physical abuse, sexual abuse, and neglect in each service
area.

As indicated in Table 4, the Phoenix Service Area was the only to have significantly higher proportion
of incidents of physical abuse than expected; the Aberdeen, Nashville, and Oklahoma service areas all had
significantly fewer incidents than expected. Sexual abuse was higher than expected in the Portland,
Aberdeen, and Phoenix Service Areas, and lower than expected in the Albuquerque, Bemidji, and Nashville
Service areas. Finally, there were more incidents of neglect than expected in the Bemidji, Nashville, and
Oklahoma service areas, and a lower than expected proportion in the Portland and Phoenix Service Areas.
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Table 4. Proportions of physical abuse, sexual abuse, and neglect incidents, by Service Area (n=1973)

Abuse type Higher than Expected " Lower than Expected
Physical abuse Phoenix (36.6%) Aberdeen (9.1%)
Average =21.2% Nashville (8.5%)
. ~ Oklahoma (16.0%)
Sexual abuse Portland (40.4%) Albuquerque (21.2%)
Average = 28.7% Aberdeen (44.1%) Bemidji (9.0%)
Phoenix (40.1%) Nashville (8.5%)
Neglect Bemidji (68.7%) ~ Portland (31.4%)
Average = 50.1% Nashville (83.0%) Phoenix (23.2%)
Oklahoma (67.2%)
Number of Incidents

Respondents were asked to indicate whether each report represented the first incident for a child, or
whether it represented one of multiple incidents associated with the same vicim in a given year.
Surprisingly, this was the most frequently misunderstood question of any included in the questionnaire.
Several respondents included more than one incident for the "same victim,” when in fact the cases included
victims of more than one age, sex, etc. Also, it should be noted that the incident number refers only to a
particular year, and the same children may have been victims in reports of previous years not included in
our survey.

With these qualifications in mind, analysis of the incident field showed the following (Table 5). For the
years 1989 and 1990, there were, as far as could be determined from the data, 1800 child victims of at least
one incident of neglect, physical abuse, or sexual abuse. Of these, 1626 (90.3%) victims had one report
only, 127 (7.0%) had two reports, 37 (2.0%) had three reported incidents, 7 (.4%) had four, and three (.2%)
were the victims of five or more reported incidents. ’

. Table 5. Number of incidents reported for each child victim in any one year (n = 2037)

Number of Incidents

, number of cases . percent -
One incident only o . 1626 _ - 903%
Two incidents ' oo . 127 7.0%
Three incidents ' . 0 37 : 2.0%
Four or more incidents = - - 10 : - T%
Total B 1800 100.0%
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Duration

The duration of abuse for reported cases was fairly evenly distributed among the given options (Figure
3), i.e.: one time only (27.1%), duration of less than 6 months (28.8%), 6-12 months (17.2%), and 1-5
years (21.4%); few reported cases (5.6%) exceeded five years in duration. It is noteworthy that vicim age
is not uniformly distributed (as will be discussed below), and is instead skewed toward younger ages,
particularly ages <5 years old. Thus, for a substantial proportion of the sample (= 40%), duration of abuse
exceeding five years would not be possible (as they are not yet five years old).

Figure 3. Duration of abuse
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Location

By far the greatest proportion of reported cases (79.4%) occurred in the victims' homes (Figure 4).
Less frequently, incidents of abuse and neglect occurred at school (3.9%), a friend's home (3.0%), or other
locations (8.0%). This type of data was not collected by 5.6% of respondents.

Figure 4. Location at Which Reported Incident Occurred
HOME
O scuooL
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o HOME

OTHER
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Victim Age
Within the given age ranges, the reported victim ages appear to be approximately normally distributed
(Figure 5), with the mode at 5-10 years (30.6% of cases). When examined more closely, it is clear that a
disproportionate number of victims are under one year old (9.6% vs. 5.6% if the distribution was uniform),
‘ with a particular concentration of victims under one month old (1.2% vs. .46% if distribution was uniform).
When victim age is examined by type of abus, itis clear that sexual abuse victims were older than victims
of neglect or physical abuse were. Sexual abuse generally increases as a proportion of total cases with
increasing victim age, and is most common in the 10-15 year victim age category, comprising over 40% of

5



incidents in that age range (41.6%). Conversely,
“group, and decreased as a proportion of total incidents with increasing victim age; over 80%
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neglect was most common in the youngest victim age
(82.6%) of

incidents with victims < 1 month old reported neglect, contrasted with 32.3% of incidents with victims aged
10-15 years. Physical abuse varied little with victim age, consistently accounting for 17-26% of cases in all

victim age groups.

Figure 5. Distribution of Victim Ages for all Reported Incidents
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Table 6 shows the proportion of male and female victims in all reports, by abuse type. As indicated in
this. table, over half (57.1%) of victims were female. Male and female victims were approximately equally
represented in cases of physical abuse (52.8% male) and neglect (51.1% male), while sexual abuse cases

had primarily female victims (79.8%). These differences were statistically. significant (-2 = 162; p <.0001).

Table 6. Proportion of male and female

Total

Physical abuse
Sexual abuse
Neglect

number

867
220
114
502

Male

percent

42.9%
52.8%
20.2%
51.1%

Yictim sex
Female
pumber : percent
1155 57.1%
- 197 47.2%
450 79.8%
481 48.9%

victims in all reports and by abuse type (n = 2022)

W
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Offender Age
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The greatest proportion of offenders fell into two age categories: 20-29 (42.5% of cases) and 30-39
(37.7%). When examined by abuse type, physical abuse cases were fairly evenly distributed over all age
groups (Figure 6). Offenders in sexual abuse cases were significantly more likely to be younger (<20) or
older (>50) than average, while offenders in neglect cases were more likely to be in age categories 20-30

and 3040 years old. These differences are statistically significant (_2 =352; p <.0001).

Figure 6. Offender Age by Abuse Type
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‘While it appeared that offenders were approximately equally likely to be male or female (48.9% male,
51.1% female), a sex bias was evident when cases were further distinguished by type of abuse (Table 7).
Offenders were significantly more likely to be male in cases of sexual abuse (90.2% male) and physical

abuse (59.3% male), and most often female (74.7% female) in cases of neglect (_2 = 566; p <.0001).

Table 7. Proportion of male and female offenders in all reports and by abuse type (n = 1553)

Male
number percent
Total all 757 48.9%
Physical abuse 191 60.4%
Sexual abuse 390 90.3%
Neglect 150 20.2%

der se
Female
number percent
796 51.1%
125 39.6%
42 9.7%
613 79.8%

As indicated by Figure 7, male offenders were over-represented in both the youngest (< 20 years old)
and oldest (> 40 years old) age groups, while the interim categories had significantly more female than male

offenders did (_2 = 82.0; p <.0001).
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Figure 7. Number of Offenders by sex and age category O
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The most frequently reported offenders in our data set (Figure 8) were victims' mothers (39.4%),
fathers (17.8%), mothers and fathers together (12.0%), and other biological relatives (12.7%). Stepfathers,
mothers' boyfriends, and other "social fathers" comprised a small percentage of the total (5.4%).

(!

| . ... Figure 8. Relatidhsﬁip of Offender to Victim in Reported Incidents
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When examined by specific type of abuse (Figure 9), significant differences exist in associations
between various offender categories and the three abuse types (__2 =791; p < 0001).

Figure 9. Relationship between Offender and Victim, by Abuse Type
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Mothers were the primary perpetrators in cases of neglect (62.9% of neglect cases). Fathers were the
primary offenders in cases of physical abuse (36.3% of cases). Stepfathers and other social fathers were
over-represented in cases of both physical (1 1.8%) and sexual abuse (22.0%), and other biological relatives
were the primary perpetrators of sexual abuse (55.3% of cases).

Substance Abuse

Substance abuse- was a factor in nearly three-quarters (70.3%) of cases in which such data were
collected (Figure 10). The prevalence of substance abuse varied with offender sex, offender relationship to
victim, offender age, and type of abuse.

‘The association of substance abuse and abuse type was examined. Analyses showed that incidents of
sexual abuse were significantly less likely to be associated with substance abuse (47.0%) than either
incidents of physical abuse (69.4%) or neglect (78.2%). :

Figure 10. Percent of incidents involving substance abuse by abuse type
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When substance abuse was examined within each offender sex (Figure 11), significant differences
became apparent. Incidents with male offenders were less likely to involve substance abuse (60% of

incidents) than incidents with female offenders (70.4% of incidents; 2 = 13.8; p <.0002).

Figure 11. Percent of Incidents involving substance abuse,
by offender sex
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Substance abuse was least frequently reported in incidents involving the youngest (< 20 years old) and
oldest (> 40 years old) offenders (Figure 12). In the interim age categories, ages 20-40, substance abuse
was a factor in approximately three-quarters of reported incidents. The differences in substance use among

different age groups were statistically significant (_2 = 171; p <.0001).
Figure 12. Percent of incidents involving substance abuse,

L . . by offender age
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When examined by offender relationship (Figure 13), incidents with offenders who were mothers or .
fathers were approximately equally likely to involve substance abuse (76.0% and 73.4%, respectively).
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Figure 13. Percent of Incidents Involving Substance Abuse,
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Cases in which both parents were involved had the highest proportion of substance abuse (83.1%).
Other offenders had lower rates of substance abuse; approximately half of cases involving social fathers

(56.9%) or other biologic relatives (42.0%) included substance abuse as a factor in the incidents (_< =
87.5; p <.0001).

Few multivariate statistics were used in the analyses of the case statistics due to the categorical nature of
the data. The one exception was an analysis of the association between substance abuse and duration of
abuse, controlling for victim age, offender age, abuse type, and offender relationship (Figure 14). To utilize
multiple regression, a dummy variable was substituted for the dichotomous substance abuse variable. The
resulting multiple regression indicated that substance abuse was positively comrelated to the duration of
abuse; this relationship persisted when victim age, offender age, abuse type, and offender relationship were
controlled (8 = .2; p <.0001).

Figure 14. Substance abuse as a predictor of abuse duration
in incidents of abuse and neglect (n = 970)

Control vagable Regression statistics
victim age 8=.20
offender age 2 = .084
victim-offender relationship - p<.0001

The substance abuse variable, however, explained only 4% of the variance in duration of abuse, and the
addition of the other four controlling variables increased this to only 8%. Thus, many other factors
influence the duration of abuse observed in this sample.

It should be emphasized that the association between substance abuse and duration of abuse is nolt :
necessarily causal; a plausible explanation would be that certain environmental factors (e.g. family history,
unemployment, and lack of family support) might influence duration of abuse and substance abuse.

11
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Unfortunately, information such as this was not available for offenders in this data set. However, such
associations may suggest the type of information, which would be usefully included in child abuse and
neglect records collected in the future.

CHILD SEXUAL ABUSE

This research illuminated the misconceptions and misinformation associated with the issue of child
sexual abuse (CSA), partly the result of the dearth of information available on this topic. While this
research cannot provide a detailed report on the issues for victims, offenders, families, and service providers,
it can serve to clarify the primary issues and provide a base of information. Child sexual abuse is included
in the range of child maltreatment issues discussed above, but the dynamics involved in sexual abuse
warrant a separate analysis and a specialized focus for prevention and intervention. The data collection
facilitated the development of a profile of sexual abuse cases within the context of Indian child
maltreatment. By understanding specific risk factors and possible outcomes, appropriate and effective
prevention and intervention can be developed. The following sections are included to provide detailed
information about the extent of CSA in Indian communities, and an overview of some of the current
perspectives on definition and treatment issues. :

Definitions of sexual abuse

Sexual abuse is defined as the exploitation of a child for the sexual gratification of an adult, and
includes non-contact, manipulative contact, and forced aggressive contact. Non-contact sexual abuse does
not involve touching and may include calls, sexual jokes, propositions, and in showing pomography.
Manipulative contact involves touching which appears non-hostile and has been psychologically rather than
forcefully imposed. It may include unwanted hugs, kisses, and pinching, tickling, photographs, handling
genitals, masturbation, oral genital contact. Forced aggressive contact is sexual activity that is forced, and it
may include: rape; oral, vaginal, or anal sexual contact; sexual bondage; or maiming. The memory of -
victimization compounds the trauma and can be manifested verbally and/or physiologically. Depending on
when the abuse occurred, it might be possible to treat memories of sexual abuse through physical therapy,
role playing, and in other forms of therapy. It is also critical that service providers be aware that children
who have been victimized are more likely to be victimized again and/or re-abused.

" Rates and Reporting Trends ) , »

The national data indicate that child sexual abuse représems a signiﬁdant proporuon (28.1%) of child
maltreatment cases in Indian country, and the number of reported cases is increasing. While rates appear to
vary considerably, CSA is an issue in every community. Some of the differences in rates may be due to

_reporting, the availability and input of other agencies, denial, or the epidemic nature of CSA in some
communities. - : L ’

A greater percentage of IHS cases are CSA, probably.due to the medical implications of cases. In some
locations tribal agencies are equipped to deal with CSA cases, but often they do so without the assistance
and collaboration of federal agencies. The lack of interagency communication and coordination of services
may hinder service provision, and serve to obstruct the acquisition of sufficient statistical information for
program expansion and development. . '

M !o n -7 Taan 4;-

By far the greatest proportidn of reported cases (67%) occurred in the victims' homes (Figure 15). Less
frequently, incidents of CSA occurred at school (3.9%), a friend's home (3.0%), or other locations (26.1%).
-Sexual abuse was more frequent than physical abuse or neglect among incidents occurring at friends'

i

~homes, with sexual abuse comprising 78.2% of those incidents. Additionally, sexual abuse incidents were
more likely than physical abuse or neglect to occur at "other” locations such as relatives' homes, public
buildings, vehicles, out of doors, etc. ' ‘

e 12
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. 6 _ Figure 15. Location at which reported CSA incident occurred
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Victim Profile

More than three fourths (79.8%) of the sexual abuse victims in this sample were female. It should be
noted that there is some controversy over the preponderance of females in sexual abuse reports. Some
clinicians suggest that male victims may be as frequent as female victims, but that boys and their families
may be far less likely to report sexual abuse and/or seek help. It is of importance to note that in the very
youngest age category there is more equity in victim sex (40% male, 60% female).

‘ In general, sexual abuse victims were older than victims of neglect or physical abuse. Sexual abuse
generally increases as a proportion of total cases with increasing victim age, and is most common in the
10-15 year victim age category, comprising over 40% of incidents in that age range (41.6%). Although

CSA victims are generally older than other abuse victims, CSA is not confined to adolescence (Figure 16).
In this sample 58.79% of CSA victims were pre-adolescent (<10 years old), with about 1% of victims under
one year of age.

Figure 16. Distribution of CSA victim ages, by sex
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Offender Profile

‘ Offenders are significantly more likely to be male in cases of sexual abuse (90.2% male). Offenders in
sexual abuse cases were also significantly more likely to be younger (<20) or older (>50) than average. It is
of interest to note that in the youngest age category, female offenders nearly equaled male offenders (30

female, 59 male) and account for the majority of female sex offenders in this data set (75%). In every other
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age category male offenders predominated. The preponderance of young female offenders does not
coincide with an increase in male victims however. The victims of the youngest offenders were primarily the
same sex as the perpetrator. There are important implications for treatment and for understanding the some
of the vanance in sexual abuse with youthful offenders.

Figure 17. Number of offenders by sex and age category
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Non-parental biological teléﬁvés wete the primary perpetrators of sexual abuse (55.3% of CSA cases),
and stepfathers and other social fathers were also over-represented as perpetrators of CSA (22.0% of
cases). Thirty percent of offenders were listed as "other" and primarily included friends, neighbors, and

individuals known to the victim. . .
o Flgure _lhﬁ..lielat.ionship between CSA victim and offender
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Itis not known whether the perpetrators were caretakers, such as babysitters, at the time of the incident,
The fact that the majority of offenders fall into the category of extended family provokes some questions
regarding perpetrator access to children and the cycle of abuse within families.
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Child Sexual Abuse and Substance Abuse

The association of substance abuse and abuse type was examined. Analyses showed that incidents of
sexual abuse were significantly less likely to be associated with substance abuse (47.0%) than either
incidents of physical abuse (69.4%) or neglect (78.2%). This trend differs somewhat in other data sets.
Data analyzed for several specific service units showed higher proportions of substance abuse in cases of
CSA, compared to other abuse types. However, it is unclear whether the difference lies in the substance
abuse/abuse type association, or whether other differences in the data sets confound the comparison (e.g.
differences in the primary perpetrators of CSA).. It will be important to understand how substance abuse
increases risk of CSA and other abuse types, and what combination of interventions and services can best

" mitigate this risk.
| | Figure 19. Percent of CSA offenders reported using alcohol
or drugs at the time of the incident
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relationship of offender to victim

Current Perspectives for An Approach to Treatment

In attempting to formulate a model of how the experience of sexual abuse affects individuals,
researchers have put together seemingly endless lists of categorical behaviors designed to aid in diagnosing
victims of CSA. However, these lists often serve to confuse, more than assist, those who must identify and
treat child sexual abuse. A more useful approach has been outlined by Finklehor and Browne (1988). They
propose that the trauma of sexual abuse can be broken down into four generalized traumatizing phenomena,
which in combination, make the experience of child abuse a unique experience sexual, abuse a unique
experience.

These components include 1) traumatic sexualization, 2) stigmatization, 3) powerlessness, and 4)
betrayal. Finklehor and Browne suggest that these factors alter the cognitive and emotional orientation of
the child, thus distorting the child's self-concept, worldview, and affective capacities. When children attempt
to cope with the world through these distortions, it may result in many of the behavioral problems noted to
be in association with child abuse victims. With these components as a conceptual framework, a categorical
listing of specific behaviors becomes more appropriate. In this section we will outline Finklehor and
Browne's approach, as well as provide a useful description of specific behavioral manifestations of abusive
experiences, family dynamics, developmental characteristics of sexually abused children, and assessment
criteria for treating offenders.

15
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These lists do not attempt to suggest any one-to-one correspondence between CSA and certain
behaviors or thoughts. Such lists cannot be expected to be either comprehensive (some victims will
manifest behaviors not included on any list of CSA-associated behaviors) or exclusive (not all victims will
have all, or even any, of the characteristics noted as "typical"). What these concepts are useful for is a
framework for future research aimed at understanding of child sexual abuse, the development of
assessment instruments, in making clinical assessments of sexual abuse victims, and guiding planned
interventions.

Traumatic Sexualization

Traumatic sexualization is the process by which a child's sexuality is shaped in developmentally
inappropriate and interpersonally dysfunctional ways. This can occur when a child is repeatedly rewarded,
by an offender e.g. through the exchange of gifts, affection, attention, or privileges, for sexual behavior that
is inappropriate to the child's level of development. The child learns to use sexual behavior as strategies to
manipulate others to meet his or her own emotional and developmental needs. Traumatic sexualization can
also occur when certain parts of a child's anatomy become fetishized and given distorted importance and
meaning, and through the misconceptions and confusions about sexual behavior communicated to the child .
from the offender. It can also be the result of very frightening or painful memories that become associated
with sexual activities. Sexual abuse experiences can vary greatly in the degree of traumatic sexualization
that occurs. Children who have been traumatically sexualized, to whatever degree, often have inappropriate
repertories of sexual behavior, with confusions and misconceptions about their sexual self-concepts and
unusual emotional associations to sexual activities. ‘

ics

Child rewarded for sexual behavior inappropriate to developmental level
Offender exchanges attention and affection for sex :
Sexual parts of child fetishized :
Offender transmits misconceptions about sexual behavior and sexual morality
_ Conditioning of sexual activity with negative emotions and memories

Psychological Impact

Increased salience of sexual issues
Confusion about sexual identity
Confusion about sexual norms :
Confusion of sex with love and care-getting/caregiving
‘Negative associations with sexual activities and arousal sensations
. " Aversion to sex and inimacy - : .

Behavioral M anifestations

Sexual preoccupations and compulsive sexual behaviors
Precocious sexual activity
Aggressive sexual behaviors

... Promiscuity -

" Prostitution ' S o ,

Sexual dysfunction: flashbacks, difficulty in arousal and/or orgasm

. Avoidance of or phobic reactions to sexual relations and/or intimacy
Inappropriate sexualization of parenting ‘ S

HHHHH S .16
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Stigmatization

Stigmatization refers to the negative connotations (e.g. guilt, shame) that are communicated to the child
surrounding the experiences. These eventually become incorporated into the child's self image. These
negative communications can come from the offender, who may blame or denigrate the victim, or from the
family and community, who may blame the child either directly (i.e. loose morals) or indirectly (i.e.
damaged goods). Very often boys are blamed for victimization more than girls are, and thus male victims
may receive less family or community support. Increased stigmatization has been shown to be a good
predictor of the victim becoming a future abuser. _

Dynamics

Offender blames, denigrates victim

Offender and others pressure child for secrecy
Child infers attitudes of shame about activities
Others have shocked reaction to disclosure

Others blame child for events

Victim is stereotyped and treated as damaged goods

Psychological Impact
Guilt, shame
Lowered self-esteem
Sense of being different than others

Behavioral Manifestations

Isolation

Drug or alcohol abuse
Criminal involvement
Self-mutilation
Suicide

Betrayal

Betrayal refers to the dynamic in which children discover that someone on whom they were dependent
has caused them harm. Children can experience betrayal not only from the offender but also from family
members who may be unwilling or unable to protect them, or who may change their attitude towards the
child after disclosure. The extent to which the sense of trust was betrayed often depends on the closeness
of the relationship between the victim and the offender. Within this dynamic is the lack of protection the
child may feel. The child is "on this’/her own," and critical developmental energy is put towards self-
protection rather than on necessary developmental tasks. Victims are always monitoring others, and never
really leamn how to take care of themselves or their own children.

Dynamics

Naive trust and vulnerability to being manipulated
Violation of expectation that others will provide care and protection
Child's well being disregarded
Lack of support and protection from parent(s)
Psychological Impact

Grief, depression

Extreme dependency

Impaired ability to judge trustworthiness of others
Mistrust, particularly of men

17
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Anger, hostility
Behavioral Manifestations

Clinging

Vulnerability to subsequent abuse and exploitation
Allowing own children to be victimized

Isolation

Discomfort in intimate relationships

Marital problems '

Aggressive behavior

Delinquency

Powerlessness

Powerlessness refers to the process in which the child's will, desires, and sense of efficacy are
continually contravened. It is theorized that this occurs any time the child's territory and body space is
repeatedly invaded against the child's will. Powerlessness is reinforced when the child's attempts to stop the
abuse are frustrated; powerlessness is increased when the child feels trapped, fearful, or unable to make
adults understand or believe what is happening. These dynamics are analogous to post-traumatic stress
syndrome where the message is that there is no safety and no recourse but compliance. This creates
passive, dependent people who feel they cannot do anything with their lives.

Dynamics

Body territory invaded against the child's wishes
Vulnerability to invasion continues over time
Offender uses force or trickery to involve child
Child feels unable to protect self and halt abuse
Repeated experience of fear :

Child is unable to make others believe

Psychological Impact

Anxiety, fear

' Lowered sense of efficacy
Perception of self as victim
Need to control ‘
Identification with the aggressor

Behavioral Manifestations

Nightmares

Phobias

Somatic complaints; eating and sleeping disorders
Depression

Dissociation

Running away

School problems, truancy

Employment problems

Vulnerability to subsequent victimization
Aggressive behavior, bullying
Delinquency

Becoming an abuser
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‘ Assessmant Critaria For Treatment Of Sexual Abuse Offenders

Assessment factors for the treatment of child sexual abuse offenders should include some of the
following assessment criteria. The type of treatment appropriate to the situation may differ according to the
extent and combination of various factors and characteristics.

Offense factors

1. nature of the offense

2. degree of aggressiveness used’

3. extent of harm to victim

4. frequency of offenses

5. duration of sexually aberrant behavior

6. progressiveness of offenses

7. victim selection characteristics

8. substance use in conjunction with offense

Offender characteristics

1. age and sophistication
2. honesty and openness
3. degree of acceptance of responsibility for behavior
4. level of empathy for victim
S. motivation to participate in treatment
6. prior offense history
7. prior treatment history
‘ 8. substance abuse problems
9. psychosis, intellectual incapacity or significant neurological impairment
10. school, social and/or employment adjustment
11. sexual and sexual fantasy compulsivity
12. history of own victimization

Situational factors

1. family system pathology

2. family denial versus acceptance of offense
3. family support and cooperation in treatment
4. access of offender to potential victims

5. extrafamilial support system

6. stressors

Family Dynamics

There are four conditions consistent with sexual abuse:

The offender needs motivation to abuse—the other three listed below mitigates motivation
a. emotional congruence

b. sexual arousal _
c. blockage— the offender represses normal feelings and social norms

‘ e offender has to overcome internal inhibitors

a. Individual —alcohol (substance abuse can overcome internal inhibitors and serve to rationalize
behavior), psychosis, failure of incest inhibitors
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b. sociocultural—social toleration of sexual interest in children, no minimal sanctions, soc_:ia.l
tolerance for deviance committed while intoxicated, contempt for' the victim and/or for Indian

people.
The offender has to overcome external impediments, i.e., and opportunity

a. mother absent, ill, distanced, intoxicated, non-protective, victimized

b. social isolation and erosion of social networks—isolated communities and isolated children are
very vulnerable ~

c. lack of supervision -

d. unusual opportunities to be alone with the children, e.g. shift work

e. unusual sleeping conditions

f. lack of social support for the mother

g. barriers to female equality
- patriarchal prerogatives
- The higher the status of the offender, the lower the probability of disclosure due to the
increased chance that the victim will be severely stigmatized by increased protection of the
offender :

h. ideology of family sanctity

i. child pommography

j. minimization of unresolved abuse by victimized mother ,
- women who have been victimized often seck mates who seem to understand children but who
are instead deceptive, manipulating individuals

k. financial constraints
- Poorer people are more willing to trade their children's safety for a pedophile's resources
- the neediest of people are the ones most likely to become victimized

The offender has to overcome/subvert the child's resistance

a. small children cannot resist - pedophiles usé siow; calculated seduction to overcome resistance

b. resistance can also be overcome by the use of physical force, threats, etc. sexual abuse may be
combined with physical violence in a family where there is a cycle of aggression, power, and
violence

c. child is emotionally insecure, deprived, naive, trusting

d. social powerlessness of children, lack of sex education for children -
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_ Faimess and Accuracy

in Evaluations of Domestic
Violence and Child Abuse
in Custody Determinations

and Pamela Coukos

women in family court remains

very day. battered !
elusive.

women and their
children enter
the judicial sys-
tem in the United
States, seeking an escape
from the nightmare of
domestic violence and sex-
ual abuse. Often the
first occasion for
legal intervention
comes when an
abused spouse seeks
emergency safety
through a civil protec-
tive order. Another com-
mon way that family violence
enters our nation’s courtrooms is
through criminal prosecution for acts
of domestic violence and child abuse.
Over the past two decades. legal
reform movements in every state have
exposed systemic problems that pre-
vent fair and effective responses to

Reforms leading to more
meaningful emergency protec-

4 criminal justice response do not
§ address what frequently happens
after a battered woman gets a
restraining order or reaches a
point where she feels able to
leave an abusive partner. In
many cases. she takes that

mestic violence is affecting
her children. She also
may have discovered
that her partner is actu-
aliy physically and/or
sexually abusing the
children. To pro-
tect herself and

domestic violence, child abuse. and her children,
sexual assault. Changes in faw. and she files fpr
more importantly. innovations in divorce if
practice are beginning to help the ll'!e abuser
millions of women and children is her

who need legal protection from
these crimes. The third way fami-
ly violence often interacts with
the legal system is — through
divorce. custody. child support.
and visitation proceedinys.
Unfortunately,

justice for bittered




husband, and initiates custody pro-
ceedings if they have children in com-
mon. If they have preexisting legal de-
terminations respecting custody or
visitation, she seeks to modify these
arrangements. Shockingly, these com-
mon sense protective actions too often
lead to the nonabusive, “protective”
parent being put on trial. She then may
face a loss of custody to the abusive
parent, a loss of visitation, or in ex-
treme cases, the termination of
parental rights.

This article attempts to explain
the counter-intuitive phenomenon of
protective parents losing custody to
batterers and abusers. It also highlights
the ways abusive partners use custody'
as a weapon to intimidate battered
women, and how batterers frequently
initiate or prolong litigation to perpetu-
ate abuse. Through the use of spurious
and discredited psychological “syn-
dromes,” an abusive parent may suc-
cessfully portray the protective parent
as mentally unstable and undeserving
of custody. The prevalent belief that
many parents fabricate domestic vio-
lence and child abuse allegations dur-
ing divorce and custody disputes
makes it easier for batterers to win
custody. As explained below, however,
there is no evidence to support the be-
lief that there is a widespread pattern
of false allegations. ’

Many judges face the difficult and
unenviable task of determining cus-
tody and visitation between contending
parents, cases that by themselves raise
a host of issues. These cases are even
more challenging when they involve
allegations of domestic violence and/or
child sexual abuse. The stakes are
much higher given that an erroneous
decision could place a child at risk of
harm. Judges understandably seek the
tools that can help them evaluate

“whether the allegations are true, in
order to make a decision that protects
the child and is fair to the parents.
However. judges should be wary of

The authors wish to thank NCADV
interns, Erica Niezgoda and Alisa

- Stein, and Dana Rayl West, the

.. founder of Justice Sor Kids, for their

invaluable contributions to this article.

much of the psychological evidence of-
fered to assist a court in evaluating
abuse allegations, which may be used
to cover up abuse and wrongly charac-
terize the reporting parent with a
pathological diagnosis. Indeed, re-
spected authorities such as the Ameri-
can Psychological Association (APA)
have discredited many of these ap-
proaches. One example of this type of
unsupported psychological labeling can
be found in an article recently appear-
ing in this publication, written by Ira
Daniel Turkat, entitled *Management
of Visitation Interference?, which is

-discussed later in this article.”

Only by understanding the dynam-
ics of domestic violence, and by strin-
gently examining any psychological
evidence offered to minimize or negate
the effects of abuse, can a court feel
confident that its decision is both fair
and safe.

DOMESTIC VIOLENCE AND
CHILD CUSTODY A

. The Dynamics of Domestic Vio-
lence. According to the Department of
Justice, at least one million women are
beaten, raped, or murdered by intimate
partners every year.3 Other estimates
put the number closer to four million.*
Domestic violence is more than just the
physical acts of violence themselves,
but includes a range of controlling and
coercive, emotionally abusive behav- -
ior, threats, and intimidation.

A batterer may carry on a relentless
campaign to destroy his partner’s self-
esteem. An abuser may sabotage a
woman's efforts to obtain and keep a
job. Strategies include stealing her

clothes before a job interview, stalk- .

ing her at work, making constant
phone calls to her workplace,
causing her to be late for work,
and inflicting visible injuries to
make her feel unable to go out.5 A -
batter may keep a woman trapped
in an abusive relationship by cut-
ting her off from outside sup-
port and placing her in fear
of serious injury or death. An
abuser will frequently
threaten to harm or killa ~
woman or her children if she
leaves.

Separated women are three
times more likely than divorced

“order will only fuel violent retaliation.

- women are passive victims; indeed,

-safer to stay with the abuser than to at-

[J]udges
should be wary of

much of the
psychological
evidence offered to
assist a court in
evaluating abuse
allegations.

women and twenty-five times more
likely than married women still living
with their husbands, to be victimized -
by a batterer.% Due to the historical
failure of local law enforcement to in-
tervene in domestic violence cases, a
battered woman realistically may be-
lieve that reporting abuse, filing crimi- .
nal charges. or obtaining a protective

Her family. his family. or even their
church may pressure her to stay in the
marriage, despite the violence.

This is not to say that battered

many women have developed impor-
tant self-protection strategies when
trapped by abuse, and may be using
their best judgment about whether it is

tempt to leave.
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The Dynamics of Domestic Vio-
lence in Custody Disputes. Despite a
perception that the courts dispropot-
tionately favor mothers, one study has
shown that fathers who fight for cus-
tody win sole or joint custody in 70
pereent of these contests.” An abusive
partner will often threaten to take the
children in order to keep the mother in
the relationship. If she leaves, he may
continue efforts to harass and control
her by manipulating custody litigation.
The APA put it best: “[w]hen a couple
divorces. the legal system may be-
come a symbolic battleground on
which the male batterer continues his
abuse. Custody and visitation may
keep the battered woman in a relation-
ship with the battering man; on the
battleground, the children become the
pawns.™

A batterer may use inconsistent
child support payments to economi-
cally abuse his children and former
spouse.’ Fathers who batter the mother
are twice as likely to seek sole custody
of their children than are nonviolent

‘Rita Smith

is the Exccutive Director of the
National Coalition Against Domestic
Violence (NCADV).

Pamela Coukos

is an atomey and the Public Policy
Director of the National Coalition Against
Domestic Violence (NCADV).

fathers. and arc three times as likely to
be arrears in child support.'® Addition-
ally. an abusive parent is likely to dis-
rupt court-ordered visitation schedules
as a way to continue the abuse of his
former partner.!! Finally. a batterer
may manipulate the legal system with
false psychological “syndrome™ evi-
dence to emotionally abuse his victim.
By portraying their mother as *“mali-
cious.” the batterer may also harm the
children.

The Effect of Domestic Violence
on Children. Domestic violence
harms children because of the psycho-
logical impact of witnessing or being
aware of abuse, and because in many
cases a person who beats his spouse or
partner also abuses the children in the
household. Various studies indicate
that approximately 3.3 to 10 million
children annually witness their par-
ents’ violence,'? and studies show that
between fifty and seventy percent of
batterers also abuse the children.'* The
effects of domestic violence on chil-
dren may include psychological and
social trauma and somatic
symptoms/responses caused by wit-
nessing abuse, an increased likelihood
of committing crimes outside the
home, and an increased likelihood of
being in a violent relationship, either
as an abuser or as his/her victim.!*

Oflen the impact on the children
is a strong factor in a woman's deter-
mination to leave a batterer. The dis-
covery that witnessing domestic vio-
lence is harming a child. that an
abuser has begun to assault the chil-
dren in the household, or fear that a
child will grow up to become an
abuser frequently fuels a decision to
leave.'’ Ironically. this decision may
have serious consequences for the
mother. Instead of support and assis-
tance at this crucial time. she may be
dragged into custody litigation with
her batterer. Of course. if she stays, or
fails to report abuse of the children,
she risks being charged with abuse
and neglect, and tosing her children.

Legal Standards for Considering
Domestic Violence in Custody De-
terminations. Because domestic vio-
lence has such a negative effect on
children. the prevailing trend in family
law is to disfavor grunting custody to

abusive parents. and to structure visita-
tion to protect the battered spouse and
the children. Almost all states properly
consider a parent’s prior domestic vio-
lence or child abuse when deciding
whether that parent should have sole
or joint custody. Currently. over forty
jurisdictions require consideration of
domestic violence as at least a factor
in custody cases when evaluating an
arrangement that is in the “best inter-
est of the child."'® Some have adopted
a presumption against a perpetrator of
domestic or family violence having
sole or joint custody.'” In 1990, the
U.S. Congress unanimously passed a
resolution calling on states to modify
their laws and include a presumption
against granting custody to batterérs. '8
The Model Code promulgated by the
National Center for Juvenile and Fam-
ily Court Judges (NCJFCJ) recom-
mends a rebuttable presumption
against an abusive parent having sole
or joint custody.'®

As recommended by the NCJFCJ
Model Code. in deciding visitation
arrangements. some type of restric-
tions including supervised visitation
may be appropnate in cases where the
parent has committed acts of domestic
violence and/or child abuse.? Unsu-
pervised visitation gives an abusive
parent unfettered access to the child,
and an opportunity to inflict harm on
both the child and the custodial parent.
According to one study. 5 percent of
abusive. fathers threaten during visita-
tion to kill the mother. 34 percent
threaten to kidnap their children, and
25 percent threaten to hurt their chil-
dren.’! For these reasons visitation
exchange can be a dangerous situation
for many battered women=> and for
their children.**

MISUSE OF PSYCHOLOGICAL
EVIDENCE

Although both common sense and
the prevailing legal standard dictate
careful consideration of evidence of
domestic or family violence when de-
termining custody, allegations of do-
mestic violence and/or child sexual
abuse made during a divorce or cus-
tody proceeding are not always taken
seriously. These allegations often are
wrongly perceived as false, because
they are asserted in a contentious envi-



ronment, and because of the wide-
spread myth that parents fabricate do-
mestic violence and child abuse alle-
gations in order to gain an advantage
in court. When combined with the
misuse of psychological syndrome ev-
idence, the perception that a parent has
fabricated the allegations often results
in unfair retribution against the neport-
ing protective parent.

The Validity Problems of the So-
called “Syndromes.” The tendency to
wrongly blame reporting parents can
be largely traced to an increasing diag-
nosis of insupportable “'syndromes”
such as “Parental Alienation Syn-
drome.” In his book, Parental Alien-
ation Syndrome: A Guide for Mental
Health and Legal Professionals® Psy-
chiatrist Richard A. Gardner defines
Parental Alienation Syndrome (PAS)
as a “disturbance in which children are
preoccupied with deprecation and crit-
icism of a parent—denigration that is
unjustified and/or exaggerated...[T)he
concept...includes the brainwashing

-component, but is much more compre-

e ke

hensive. It includes not only con-
scious, but subconscious and uncon-

scious factors within the programming -

parent that contribute to the child’s

alienation.” Gardner describes PAS
as a situation in which a psychologi-
cally overwhelmed mother or father,

either knowingly or unknowingly, cre- -

ates in his or her child misperceptions

of the other parent.®® Despite attempts

at gender neutrality. Gardner in fact
presents PAS as an overwhelmingly
female problem: he finds that mothers
are the perpetrators in 90 percent of

the cases he deems to involve PAS.2”

He further characterizes PAS as a ram-
pant problem. aftecting. to varying de-’
grees of severity, 90 percent of his
caseload.® Gardner's work is entirely
self-published and unreviewed.?®
Psychologist Ira Daniel Turkat talks
approvingly of PAS while introducing
an even more extreme version —
*Malicious Mother Syndrome"” -
(MMS) — in his article on visitation
interference appearing recently in the
Judges’ Journal. 3 MMS differs from
PAS in two ways. First. while PAS

theoretically can involve either gender -

as the perpetrator. Turkat presents
MMS as strictly a woman’s psycho-
logical abnormality; there is no male

. servations.*

The tendency to
wrongly blame
reporting parents
-can be largely
traced to an
_increasing
diagnosis of
insupportable
“syndromes”’ such
as ‘“Parental
. Alienation
Syndrome.”
version of the syndrome. Second, while
in an instance of PAS the perpetrator’s

supposed goal is merely to alienate his
or her children from the other parent, in

instances of MMS, the mother is appar- -

ently “committed to a broad-based
campaign to hurt the father directly. "3

There are very serious flaws in
Turkat’s article. First, he never ad-
dresses domestic violence or child -
abuse, or how each might impact visi-
tation. While focusing on the specter of
“*“malicious mothers™ who interfere with

visitation. he never mentions the well- .
documented form of custodial interfer- .
“ence — batterers using visitation as an -

opportunity to harm the mother and

~children.** Second, he relies upon ques-
"“tionable statistics to document the

_problem of visitation interference by
so-called malicious mothers. Like
‘Gardner. Turkat's research apparently
comes only from his own clinical ob-

other sources may be no more reliable.
~ For example. he cites as evidence a sta-
tistic on visitation interference from an
advocacy group which, when con-
tacted. admitted that there were no sci-
entific studles to directly support the
figure. ™
Others who have reviewed this type
of syndrome evidence have sharply
questioned its validity. The APA states
that "no data” exist to support PAS.3
Professor John E. B. Myers, a leading

The statistics he cites from -

expert on scientific and psychological
testimony in coun cases. includes PAS
among those syndromes that “‘give a
false sense of certainty.” and goes on
to say that this syndrome is not a diag-
nostic tool and provides “no insight
into the cause of . . . “parental alien-
ation.” "% Since it is nondiagnostic in
nature, Myers suggests that PAS
should not be admissible to prove
that a person’s symptoms result from a
particular cause.™’

The most disturbing aspect of theo-
ries like PAS and MMS is how they
can be used as a cover for domestic vi-
olence and child abuse. Although
Gardner repeatedly insists that PAS is
never present when there is “real”

abuse, he offers no useful guidance in

differentiating these cases.”® Clearly,
children who have witnessed one par-
ent battering the other, or experienced
abuse themselves. will have negative
feelings about the abuser. PAS pro-
vides a convenient explanation for be-
haviors that legitimately might occur
in abuse cases. As Gardner himself
points out, “when bona fide abuse
does exist, then the child’s responding
hostility is warranted and the concept
of the PAS is not applicable.”®

Using unscientific “syndrome” evi- .

dence can have serious consequences,
and according to the APA. in domestic
violence cases. “[p]sychological evalu-
ators not trained in domestic violence
may contribute to this process by ig-
noring or minimizing the violence and
by giving inappropriate pathological

- labels to women’s responses to

chronic victimization.”*” The protec-.
tive parent’s mental “impairment” can

-be used to portray her as a less fit par- -

ent, and justify granting custody to the
batterer. She may.have to attend on-
going mediation or marriage counsel-

-ing with her abuser. endangering her

further. In a worst case scenario, the
diagnosis can result in the protective

- mother’s loss of the child to foster care

and even the ultimate termination of
her parental rights. This can result in
placement of the child back into the
custody of the abuser, endanoenng the
child further.

Unscientific syndrome theories also
feed on a serious misperception of the
rate of false accusations. In its Report
of the Presidential Task Force on Vio-
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lence and the Family. the APA con-
firms that, “that false reporting of fam-
ily violence occurs infrequently... re-
ports of child sexual abuse do not
increase during divorce and actually
occur in only about 2 percent to 3 per-
cent of the cases. . . even during cus-
tody disputes, fewer than 10 percent of
cases involve reports of child sexual
abuse.™! If PAS were as common as
Gardner reports — 90 percent of his
caseload — then the reporting of
abuse should be much more prevalent.
Furthermore. the overall reported rates
should be dramatically higher in cases
where custody is an issue as compared
with the general population of fami-
lies. But studies examining this com-
parison do not find significantly higher
rates of any abuse allegations raised
during divorce or custody
proceedings.’? Moreover, these studies
find only a very small rate of fabri-
cated allegations in this context.*> As
the APA documents, “when objective
investigations are conducted into child
sexual abuse reports that surface dur-
ing divorce or custody disputes, the
charges are as likely to be confirmed
as are reports made at other times."#

Turkat's and Gardner’s theories ap-
peal to an understandable desire to
minimize the realities of domestic vio-
lence and sexual abuse of children. No
one wants to think of a child in pain,
especially if that pain is caused by a
parent. However, the courts must rec-
ognize that by taking these syndromes
seriously. they send a clear message to
abused women and children: Do not
come to us because we will not be-
lieve you.

EVIDENTIARY ADMISSIBILITY
OF INSUPPORTABLE
SYNDRONMIE EVIDENCE

Since PAS and MMS are unproven
concepts, they do not meet the stan-
dards for admissibility of scientific ev-
idence. Courts should be vigilant in
evaluating any psychological expert
testimony that claims to be able to dis-
cem false from true allegations, or that
can be used to explain away or cover
up abuse. Judges should panticularly
worry about theories such as PAS and
MMS. which raise serious concerns of
gender bias. When measured against
the two most common standards states

The most
disturbing aspect

of theories like PAS

and MMS is how
they can be used
as a cover for
domestic violence
and child abuse.

use for the admissibility of scientific
evidence. the Frve®* test and the stan-
dard applied by the Supreme Court in
Daubert v. Merrell-Dow Pharmaceuti-
cals, Inc.* PAS and MMS should not
be allowed into evidence.

The Frye test, first announced in
United States v. Frve’” by the District
of Columbia Circuit Court, applies to
the admissibility of scientific evidence
in almost twenty-five states. To be ad-
missible, the scientific technique
“must be sufticiently established to
have gained general acceptance in the
particular field in which it belongs.”™3
Even scientifically valid techniques
should not be admitted untii their reli-
ability has been proven and generally
accepted.* Commentators have
praised this test for ensuring that a
pool of experts is available to explain
a theory's significance once it be-
comes admissible, for promoting uni-
formity in legal decisions, and for
keeping the reliability of the scientific
technique from becoming a major
issue of the trial 3

PAS has nor been established as
scientifically valid. Gardner based his
findings on an informal generalization
of observations from his own psychi-
atric practice.®' This hardly qualifies
as a representative sample or rigorous
scientific technique. He does not pub-
lish his studies and has therefore never
been peer reviewed: his books are self-
published.’* Similarly was invented by
Turkat based upon even less reliable
evidence. He cites only himself as an
authority on the subject, and appar-
ently relies solely on anecdotal obser-
vations.’* Both have failed to achieve

general acceptance in the psychologi-

cal community. In fact. as the APA has
explicitly stated. “'there are no data to
support the phenomenon called
parental alienation syndrome."
Turkat himself admits that “necessary
scientific research on this syndrome
[PAS] has yet to appear.™* Since
MMS has only recently been created,
the APA has not specifically addressed
this “syndrome.™ It has. however,
warned against applying such “inap-
propriate pathological labels.”6

Even under the more liberal
Daubert or “relevance™ approach to
scientific data. PAS and MMS fail to
meet the standards for admissibility
and should be rejected when offered
into evidence. Under Daubert, “the
trial judge must ensure that any and all
scientific testimony or evidence admit-
ted is not only relevant, but reliable.”s”
The court went on to say that general
acceptance of the technique (or, in this
case, syndrome) and whether the the-
ory or technique has been tested are
important factors in determining ad-
missibility, and that “a known tech-
nique that has been able to attract only
a minimal support within the commu-
nity may properly be viewed with
skepticism."3

The Seventh Circuit has noted that
the Daubert analysis applies to “all
kinds of expert testimony,” and “[i]n.
all cases. . . the district court must en-
sure that it is dealing with an expert,
not just a hired gun.">® Since PAS and
MMS have not been tested rigorously
or subjected to peer review, their relia-
bility has not been established and
they should not be used by courts in
making custody determinations.

Many state courts, correctly ap-
plying these standards, have rejected
evidence and expert testimony regard-
ing PAS and similar theories that pur-
port to identify the truth or falsity of
allegations of abuse. In New Jersey v.
JQ, the court held that “[t]here is sim-
ply no scientific foundation for an ex-
pert’s evaluation of the credibility of a
witness or for the conclusion that a
psychologist or other social scientist
has some particular ability to ferret out
truthful from deceitful testimony.”®

{continued on page 54)
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Citizens’s Suggestions
(continued from page 33)

If possible. a small area for a stand-up
snack bar could be so designated. and
a vendor contracted to provide mini-
mal food services. A far less satisfac-
tory choice is vending machines, but
only if they are kept well-stocked. in
working order. and can make change.
Courthouses can even coordinate with
nearby restaurants to offer low-priced
“jury specials™ for lunch and allow the
businesses to place their menus in the
waiting arca to publicize the accessi-
bility of this option. :

Although many of these initiatives
involve only minimal cost, others may
require a more significant expense,
thereby creating a financial burden on
a jurisdiction. especially if it needs to
upgrade fumniture or space. Jury facil-
ity upgrades should be made an inte-
gral part of the overall budget and
funded at an accelerated rate until the
facilities are up to the space and qual-
ity standards of the other facilities in
the courthouse.

PROCESSING JURORS
EFFICIENTLY

As mentioned above, a more care-
fully considered schedule would allow
jurors to report in at staggered times
during the course of a day, to be
promptly processed and trained, and to
move more quickly to a courtroom for
voir dire. If not selected, the juror
would be quickly dismissed. The dif-
ference between this ideal and the pre-
sent “induction center” method is that
in the latter the jurors are either disre-

garded altogether or not given much
regard as to when they are likely to be
needed on any specific day. To use a
business analogy. it is similar to hav-
ing an excess product inventory on
hand to cover inefficiencies in plan-
ning and production. And just as
American companies were forced to
recognize in the eighties the signifi-
cant cost of oversupplying their inven-

-tories, s0 100 must courts realize that

they are paying a hidden cost for over-
supplying their inventory of potential
jurors. That cost is the impact on the

 public faith in the jury system. Judges,

court administrators. counsel, and
other participants must ask a simple
question: Is this inefficiency worth the
ill will and civic bad faith it engen-
ders? Moreover, is it worth the money
it takes to track down. recontact, call
into court, and even penalize nonre-
porting jurors who refuse to be treated
like chattel?

To further respond to the jury
pool, and perhaps even to speed up
processing. a hierarchical denotation
system could be implemented to des-
ignate certain jurors as the “next
group in waiting.” This would allow
those who are not so designated to go
about their work or other business
without constant anxiety about
whether they will be called next.

TRAINING AND MOTIVATING
JURORS

One of the greatest shortcomings of
American management is the lack of
employee training. Oftentimes when
you run across a bumbling employee,

you can safely assume that he or she is
the product of an inept or over-
whelmed manager. Conversely. suc-
cessful organizations are noted for ex-
cellent training. If. instead.of wasting
the potential jurors’ time, courts used
that time to educate the citizenry about
the courtroom experience. we could
hopefully produce more qualified ju-
ries. Let’s face it. In the waiting rooms,
you have a captive audience. Even if
the people do not want 10 be there,
most of them have accepted the fact _
that they will be there.

This represents a golden opportu-
nity to mobilize citizens for the rule of
law instead of letting them languish,
Many courts do this in the most mini-
mal way. with a short videotape that
introduces the courtroom players and
the most basic concepts. Perhaps we
should be more aggressive and, after
introducing our system, compare it to
other such systems around the world,
not so much to illustrate the supposed
flaws of any other approach but to ed-
ucate our citizens on the privileges we
have in this country and to engender
greater appreciation of our methodol-
0gy. A presentation providing a histori-
cal overview of our jury system and
how it has evolved might prove fruit-
ful, and it probably could help explain

-why things are done the way they are.

I am not suggesting that we brainwash
the masses. I just suggest that, in the
hurly-burly of everyday life, we often-
times lose sight of our societal goals
and this might offer an opportunity to
create a commonality among citizens
rather than the divisiveness we con-
stantly witness around us,

Fairness & Accuracy

“fcontinued from page 42)

Similarly. a Florida appellate court in
In re TMW noted that “[u)se of the
word syndrome leads only to confu-
sion . . . The best course is to avoid
any mention of syndromes.”¢! New
York also refused to allow admission
of testimony conceming PAS in New:
York v. Loomis.5* and a Wisconsin ap-
pellate court rejected PAS as too con-
troversial. stating that “there is limited

research data. and there are uncertain
risks.” o}

“[Tlhe presentation of questionable
psychological syndrome evidence may
have significant ramifications for jus-
tice."™ That is why it is so important
for judges, child protective service
workers, and cournt-appointed officials
to refuse to accept or rely on the
untested. unproven, and unreliable-
PAS and MMS. No child should be
placed in harm’s way simply because a
professed “expert™ has created yet an-
other unproven theory.

CONCLUSION

The most well-intentioned judges
may be completely unaware of how
they view protective parents until they
are presented with the empirical infor-
mation about domestic violence and
child abuse. Judicial education pro-
grams on these issues can make a dif-
ference. For example. one of the
judges evaluating the comprehensive
curriculum developed by the National
Judicial Education Program (NJEP)
entitled Adjudicating Allegations of
Child Sexual Abuse When Custody Is
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In Dispute, admitied how the program
had impacted his handling of a case, in
which he resisted an initial inclination
to be punitive toward the parent mak-
ing the allegation.®® In addition to the
NJEP curriculum. the Family Violence
Prevention Fund offers a curriculum
entitled Domestic Violence and Chil-
dren: Resolving Custody and Visitation
Disputes. Judicial education commis-
sions can further aid this process by
making abuse related information
available. and incorporating it into
their education and training programs.

The ultimate determination of what

custodial or visitation arrangements
arc appropriate for a case involving
domestic violence and/or child abuse
is a complex responsibility. Failure to
protect battered women and abused
children guarantees a host of related
societal and legal problems. The
Judge’s role in custody disputes is to
provide a fair forum, as well as to pro-
tect at risk children and adults from
harm. By seeking unbiased and well-
documented sources of information re-
garding domestic violence and child

buse. the rates of false allegations,
and preventive measures to protect
battered spouses and abused children,
the courts fulfill their duty toward all
parties.
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{continued from page 44)

cutors, public defenders, probation of-
ficers, bailiffs, and courtroom assis-
tants.

The judicial outreach programs that
have been created at the local level
throughout the nation are surprisingly
numerous and diverse. I have asked
Gordon Griller, as chair of the Divi-
sion’s Courts and Community Com-
mittee, to collect materials on these
local initiatives. Our plan is to prepare
a handbook from these materials and
distribute it to presiding judges across
the country to stimulate them to inau-
gurate suitable judicial outreach pro-
grams in their communities. I will de-
vote more column space to this topic
in a future column.

CEELI Programs Promoted. The
Central and Eastern European Legal
Initiative (CEELI) provides an oppor-
tunity for American judges to promote
democratic values in nations emerging
from decades of totalitarian govern-

ment. CEELI is an ABA entity, par-
tially publicly funded, with offices in
Washington, D.C. Judges from our
Division have participated in CEELI-
sponsored programs to advise on pro-

_cedures regarding use of juries in

criminal trials; to promote judicial in-
dependence, usually in countries
where judges are employees of Jus-
tice Ministries; and to strengthen ap-
pellate processes.

To publicize CEELY's programs—
and to expand your opportunity to
participate in them—1I have asked
Judge Judith Chirlin, as the new chair
of the Division's CEELI Committee,
to help establish a regular column in
The Judges' Journal that would high-
light the contributions of American
judges in the international arena. Judy
has promised to do so, starting with
the winter issue, just as soon as she
returns from a CEELI program in
Bulgaria.

Internal Division Projects. The
Division’s officers have a busy year
ahead of them. Hopefully, we will see
continued progress in increasing the

membership of the Judicial Division.
It is pertinent to note that whereas
roughly 40 percent of the nation’s
lawyers belong to the ABA, only
about 12 percent of its judges do. I
have appointed Judge David Horowitz
to chair the Division’s Membership
Committee with the charge that he and
the Division’s staff redouble efforts to
invite newly sworn judges to join the
Judicial Division. I have asked the six
conference leaders to ensure that all
new members are welcomed person-
ally by telephone and offered an op-
portunity to participate in meaningful
committee work.

We also must continue to address
the financial condition of the Division.
The ABA supports Judicial Division
members with general revenues that
are significantly higher than the sup-
port received by the members of any
other ABA Section. We need to look
seriously at this and ascertain methods
1o obtain a more secure future, As I
said, 1997-1998 promises to be a very
challenging year.
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OVERVIEW OF FEDERAL STATUTES
REGARDING CHILD SEXUAL ABUSE

Karen E. Schreier
United States Attorney
District of South Dakota

| SEXUAL OFFENSEé UNDER CHAPTER 109A, AND INCEST

All the felony sexual abuse offenses under Chapter 109A are major felonies that
can be used in prosecutions under either § 1153 or § 1152, regardless of the tribal
affiliation of the offender or victim. There are four substantive statutes: aggravated
sexual abuse (§ 2241), sexual abuse (§ 2242), sexual abuse of a minor (§.2243), and
abusive sexual contact (§ 2244). Until 'September 13, 1994, § 2245 contained the
pertinent definitions. With passage of the Violent Crime Control and Law Enforcement
Act of 1994, a new potentially capital offense, séxual abuse resulting in death, was
added as § 2245', and the definitions were moved to § 2246. New sections were also
added relating to punishments for repeat offehders (§ 2247)? and restitution to victims

(§ 2248).

! The death penalty is only applicable if the tribe has opted in under § 3598. Thus, if
the tribe has not opted in, the punishment is life in prison for any type of sexual abuse in Chapter
109A that results in death. If the tribe has opted in, the offense is capital.

2 The maximum penalties stated in the discussions below are for first-time offenders
in cases not resulting in death. Pursuant to § 2247, recidivists face a maximum penalty of up to
twice what would be otherwise authorized. A recidivist for these purposes is a person who
commits at Chapter 109A offense after he has a final conviction for a Chapter 109A offense or
similar state offense.






Incest is also a § 1153 major felony. It is not defined ivn federal law and must be
assimilated from state statutes... |

A. DEFINITIONS

1. Critical Terms...in beﬁnitions

To understand the differences between the Chapter 109A offenses,- itis
important to know the difference be‘twee‘-n a sexual act and a sexual contact. Conduct
that includes a sexual act is treaied much more seriously than conduct that includes
only sexual contact.

The common misconception is that "penetration” involves an actual intrusion,
however slight, into the interior of the vagina or the rectum. As will be discussed more
fully below, that is not required.

2. Sexual Acts -- § 2246(2)

a. Penis to vulva or anus

Section 2246(2)(A) defines one form of sexual act: "contact
between the penis and the vulva or the penis and the anus. " It
specifically states that "contact involving the penis occurs upon
penetration, however slight." So, if the penis "penetrates” either the vulva
or the anus, the defendant has engaged in a sexual act.

Note that the anatomical terms used are "vulva" and "anus,"” pot
“vagina " and "rectum." The "vulva" is commonly held to mean the
external genital organs of the female, including specifically the labia

majora, or outer labia. It includes the area immediately outside the






vaginal opening, between the labia minora and.the labia majora.
Similarly, the "aﬁus" is the tissue that constitutes the opening of the
rectum, which includes the' outer surface of that tissue.

b. Oral séXuaI acts

Section 2246(2)(B) defines the second type of sexual ract: contact
between the mouth ahd thé penis, vulva, or anus. Unlike with §
2246(2)(A), discuséed above, "contact" is not déﬁned and there is no
requ.irerhent of "penetration.” Note also that the terms used are again
"vulva" and "anus," such that oral contact with the external surfaces would
fall within the definition of a sexual act.

C. Digital penetration

Section 2246(2)(C) defines the third type of sexual act:
“penetration, however slight, of the anal or genital opening of another by
a hand or finger or by any object, with an intent to abuse, humiliate,
harass, degrade, or arouse or gratify the sexual desire of any person.”

First, this type of sexual‘act always requires the specified unlawful
intent. Second, it need not be the defendant whose sexual desires are
intended to be aroused or gratified. Third, the anatomical terms change
from "vulva" and "anus" to "genital opening" and "anal opening."
Penetration through clothing is sufficient to support a prosecution under
this statute.

d. Direct touching of child’s genitalia
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The Violent Crime Control and Law Enforcement Act of 1994
6 added a new typé of sexual act in § 2246(2)(D). It consists of "the
intentional touching, not through the clothing, of the genitalia of another
person who has not réachéd the age of 16." It requires the same unlawful
intent as § 2246(2)(0). The touching is not restricted to touching with the
defendant's hands or.'ﬁnge‘?rs, and the victim’s full "genitalia" are included.
However, since "genitalia” commonly means one's reproductive organs, it
probably does not include the victim's anus, buttocks, groin, inner thighs,
or breasts.
3. Sexual Contact -- § 2246(3)
Sexual contact is defined as "the intentional touching, either directly or
through the clothing, of the genitalia, anus, groin, breast, inner thigh, or buttocks
‘ of any person with én intent to abuse, humiliate, harass, degrade, or arouse or
gratify the sexual desire of any person."
The requisite iﬁtent is the same as that required under § 2246(2)(C) and
(D) for digital penetration and direct génital touching. The term "clothing" is not
limited to wearing apparel. A touching through a blanket may qualify.
B. AGGRAVATED SEXUAL ABUSE -- 18 U.S.C. § 2241
Aggravated sexual abuse is the most serious of the four substantive sexual
abuse statutes. It always involves a sexual act, rather than sexual contact, and
attempts to commit aggravated sexual abuse also constitute in themselves aggravated

sexual abuse. There is no spousal immunity, so committing these acts upon one’s
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spouse is criminal.

There are several ways to commit aggravated sexual abuse. The maximum
penalty in each case is life imprisonment, unless the offense causes death, in which
case the penailty is death where thé tribe has opted for the death penalty, and life in
prison if the tribe has not. In addition, for violations of § 2241(c), Aggravated Sexual
Abuse with Children, the penalty for second offenders is a mandatory term of life in
prison, if the death penalty is inapplicable.

1. By Force or Threat -- § 2241(a)

One type of aggravated sexual abuse occurs when the defendant
knowingly causes another person to engage in a sexual act by either using force
against the victim, or threatening or placing the victim in fear that someone will
be killed, kidnapped, or subjected to serious bodily injury.

The force requirement may be satisfied by showing the use or threatened
use of a weapon; sufficient force to overcome, restrain, or injure a person, or the
use of a threat of harm sufficient to-coerce or compel submission by the victim.
A victim’s will can be overcome‘by threats to harm a third person, usually the
victim’s child. |

2. By Rendering the Victim Incapable of Refusing
-- § 2241(b)

Section 2241(b) provides that it is also aggravated sexual abuse when,
essentially, the defendant knowingly makes the victim 'incapable of refusing to

engage in a sexual act and "thereby" engages in the sexual act with the victim.






The theory is that deliberately causing a person to be unable to assert his or her
will is as reprehensible é_s overcoming the victim’s will with force or threats.

There are two ways of causing the victim to be incapable of refusing
consent: | |

a. Rendering victim unconscious

The defendant 'comr;1its aggravated sexual abuse if he knowingly
renders the victim t.;nconscious and "thereby" engages in a sexual act
with the unconscious victim.

b. Administering intoxicants

The defendant also commits aggravated sexual abuse if he
knowingly administers a drug, intoxicant, or other similar substance to the
victim by force or threat of force, or without the victim's knowledge or
permission, and "thereby" "substantially impairs the ability of [the victim]
to appraise or control conduct" aﬁd engages in a sexual act with the
impaired victim.

So, if the defendant spikés the victim's drinks without her
knowledge and gets her so drunk that she cannot understand what is
going on well enough to refuse him sex, he has committed forcible rape
as if he had held a gun to her head.?

3. With Children Under 12 -- § 2241(c)

3 The sentencing guidelines also equate force or threats with the forcible or
surreptitious administration of intoxicants. See U.S.S.G. § 2A3.1(b)(1).
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Itis aggravatéd sexual abuse for the defendant t'o engage--or, as noted

6 above, attempt to engaQe-—in a sexual act with a child under 12. Period. There
is no requirement of threats, force, unconsciousness, or impairment. It is also a
strict liability offense with reépecf to the age of the child. 18 U.S.C. § 2241(d).

Unlike the case with statutory rape of a child between 12 and 16, which is
contained in § 2243(a) and discu%sed below, in a prosecution for aggravated
sexual abuse with a child under 12, the age of the defendant does not matter.

So long as the victim is under 12, there is no minimum age requirement for the
defendant. Theoretically, a seven-year-old boy could be proceeded.against asa
juvenile offender for engaging in a sexual act with a girl aged 11 years and 11
months. Of course, the girl would be equally liable for engaging in the sexual
act with the boy.

‘ - On September 23, 1996, Congress added a new crime to § 2241(c),
making it a separate federal offense to cross a state line with the intent to
engage in a sexual act with a child under 12. This new crime is not specific to
Indian Country, and does not include‘crossing into or out of Indian Country with
the required intent. It could be used in an Indian Country prosecution, if, for
example, it could be proven that the suspect crossed from one state to another
with the intent to sexually abuse a child under 12 in Indian Country, even if the

suspect was stopped before he was able to complete, or even initiate, the act.*

¢ The amendment to § 2241(c) was part of the Amber Hagerman Child Protection
Act of 1996, which was incorporated in an appropriations act in the waning days of the
Congressional session. The Amber Hagerman Child Protection Act also adds to § 2241(c) the
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C. SEXUAL ABUSE -- 18 U.S.C. § 2242

Sexual abuse is the sedqnd most serious of the four substantive sexual abuse
statutes. It, too, always involves a sexual act rather than sexual contact, and attempts
to commit sexual abuse also consti.tute sexual abuse in themselves. Again, there is no
spousal immunity, so committing these acts upon one's spouse is criminal.

There are two types of .sexuél abdse. Neither is a lesser included offense of
aggravated sexual abuse by use of force or aggravated vsexual abuse of a person
incapable of consenting.

The maximum penalty for sexual abuse is 20 years imprisonment, unless the
crime results in death.

1. Sexual Abuse by Threats -- § 2242(1)

One type of sexual abuse occurs when the defendant knowingly causes
another person to engage in a sexual act by threatening or placing the victim in
fear, other than the high degree of fear specified in § 2241(a)(2) that someone
will be killed, kidnapped, or subjected to serious bodily injury.

Under this statute, the requirerhent of threats or placing the victim in fear
may be satisfied by showing that the threat or intimidation created in the victim's

mind in apprehension of fear of harm to herself or to others. See United States

new crime of committing sexual abuse "under the circumstances described in subsections (a) and
(b)" with victims between the ages of 12 and 16. This "new crime" is not really new, as
aggravated sexual abuse through the use of force or with a person rendered incapable of refusing
consent was already a serious crime under § 2241(a) or (b), regardless of the age of the victim.

- However, as noted above, the penalty for this crime is greatly enhanced for second offenders, who

now face a mandatory term of life imprisonment for non-consensual sexual abuse of children age
16 or under.






v. Johns, 15 F.3d 740 (8th Cir. 1994) (fear victim would be rejected by religious
i : spirits).

2. Sexual Abuse of Person Unable to Consent -- § 2242(2)

‘Section 2242(2) nﬁakés it sexual abuse to engage in a sexual act with
another person if the victim is either: (A) incapable of appraising the nature of
the conduct; or (B) phy;ically incépable of declining pérticipation in, or
communiéating unwilli.ngnéss to engage in, that sexual act." .

Although, as stated above, sexual abuse is not a lesser included offense
of aggravated sexual abuse of a person incapable of consenting, thg type of
conduct in this instance is similar. If the defendant takes advantage of the victim
by deliberately causing her to be unable to resist, the crime is aggravated sexual
abuse. On the other hand, if the defendant happens across a victim who is

’ already impaired in her ability to refuse and simply takes advantage of the
fortuitous circumstance, the crime is sexual abuse.

Common applications of § 2242(2) include sexual acts with
developmentally handicapped adults or with drunken or stoned victims who
knowingly and voluntarily got drunk or stoned. See e.g., United States v.
Barrett, 937 F.2d 1346 (8th Cir.), cert. denied, 502 U.S. 916 (1991).

D. SEXUAL ABUSE OF A MINOR OR WARD -- .18 U.S.C. 2243

The third type of sexual abuse that also requires proof of a sexual act is sexual
abuse of a minor or ward. As with aggravated sexual abuse and sexual abuse,
attempts are included within the definition of the crime. However, sexual abuse of a
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minor or ward is not a lesser included offense of either aggravated sexual abuse or

sexual abuse. United States v Amos, 952 F.2d 992 (8th Cir. 1991).

1. Sexual Abuse of a Minor -- § 2243(a)

This is the federal stétutory rape law. It consists of engaging in a sexual
act with a person between the ages of 12 and 16, or crossing a state line with
the intent to do so. Co,nsentl is not a defense, bqt either (a) a reasonable belief

that the victim was at least 16, or (b) being married to the victim at the time of the.

offense is a valid defense. Also, the defendant must be at least four years older

than the victim. The goVernment does not have to prove, however, that the
defendant kﬁew how old the victim was, nor that he knew there was a four-year
age difference between them.

The maximum penalty for sexual abuse of a minor that does not result in
death is fifteen years in prison. However, if the sexual abuse was perpetrated by
force or against a person rendered incapable of refusing consent, as defined in
§ 2241(a) or (b), and if the perpetrator has a prior state or federal conviction for
aggravated sexual abuse, then the mandatory penalty is life in prison.

2. Sexual Abuse of a Ward -- § 2243(b)

This crime consists of engaging in a sexual act with a person who is in
"official detention" and “under the custodial, supervisory, or disciplinary

authority” of the defendant at the time of the act. There is no age requirement,
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but marriage, oddly enough, is a defense.’

"Official detention" is defined at § 2246(5). It includes, among other
things, being detained by, or at the direction of, a federal officer or employee
after charge, arrest, convictibn, or adjudication of juvenile delinquency; or being
in the custody of, or in,someone else’s custody at the direction of, a federal
officer or employee for'purpdées incident to the detention; such as
transportation, medical services, court appearances, work, and recreation. It
specifically does not include persons reléased on bail, probation, or parole.

The maximum penalty for sexual abuse of a-ward that does not result in
death is one year in prison. | |
E. ABUSIVE SEXUAL CONTACT -- 18 U.S.C. § 2244
Abusive sexual contact is the fourth and least serious type of sexual offense in

Chapter 109A. It is contained in § 2244, and the various types parallel the elements of

aggravated sexual abuse, sexual abuse, and séxual abuse of a minor or ward, except

_ that they involve sexual contact instead of sexual acts; However, abusive sexual

| contact is not a lesser included offense of aggravated sexual abuse, sexual abuse or
sexual abuse of a minor, to the extent that these do not require proof of the specific
intent to abuse, humiliate, harass, degrade, or arouse or gratify sexual desires. United

States v, Demarrias, 876 F.2d 674 (8th Cir. 1989).

Sexual contact engaged in under circumstances that would constitute

5 It seems fairly unlikely that a federal officer or employee would be entrusted, in his
or her official capacity, with the detention of his or her spouse.
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aggravated sexual abuse if the contact had been a sexual act carries a maximum

penalty of ten years, uniess death results. If the circumstances would have constituted

sexual abuse, sexual abuse of a minor, or sexual abuse of a ward, the maximum

penalties are three years, two years, and six months, respectively. Under "other

circumstances" that would not fit any of §§ 2241, 2242, or 2243, knowingly engaging in

sexual contact punishable by six months in prison. The misdemeanor offenses, of

course, cannot be prosecuted fe&erally if both the offender and victim are Indian.

CHILDREN AS VICTIMS AND WITNESSES

18 U.S.C. 3509

The Crime Control Act of 1990 (18 U.S.C. § 3509 provides the following special

alternatives for child victims:

1.

Establishment of a multi-disciplinary team, including representatives from
health social service, law enforcement, and legal service agencies to
coordinate the assistance needed to help child victims.

Alternatives to live, in-court testimony, if the child is unable to testify out

of fear or if it would traumatize him. Any videotaped deposition shall be

destroyed five years after the judgment of the trial court, but not before a
final judgment by the Supreme Court.

Competence exam, if there is a compelling reason to suspect that the
child is not competent. '

Privacy protection. All documents which disclose the name of the child in
an abuse case shall be filed under seal and a protective order may be
issued.

Closed courtroom, if necessary to prevent substantial psychological harm
or if an open courtroom would render him unable to communicate.






10.

11.

Victim Impact Statements prepared by the multi-disciplinary team to
express the crime’s personal consequences on the child.

Guardian ad litem to protect the best interests of the child and to attend
all depositions, hearings, and trial proceedings.

Adult attendant for emotiohal support.

Speedy trial. The court may designate the case as being of Special public
importance and may give it precedence over other cases.

Extension of child statute of limitations so that prosecution may not be
precluded before the child reaches the age of 25 years.

Testimonial aids. The child may use anatomical dolls, drawings, etc. to
assist in testifying.






FEDERAL RULES OF EVIDENCE 413, 414 and 415

6 I Enactment of Fed. R. Evid. 413, 414 and 415

A.

Congress enacted these rules to establish a general rule of admissibility for similar
crimes evidence in sexual assault cases. Congress recognized and intended that
this would make the admission of similar crimes evidence in sexual assault cases
the norm, and its exclusion exceptional. These rules were enacted as part of the
Violent Crime Control and Law Enforcement Act of 1994.

Rule 413 applies to sexual assault prosecutions generally. Rule 414 applies
specifically to child molestation prosecutions, and Rule 415 applies in civil suits
premised on sexual offenses. Rule 413 is generally broader in scope than Rule 414
because it incorporates no limitation based on the age of the victims. However,
Rule 414 is broader in one respect because it includes among its predicate offenses
child pomography crimes.

By way of illustration, if a defendant is charged with molesting a child, evidence
that a search of his apartment showed him to be in possession of a large trove of
child pornography would be relevant since it would tend to establish that he has an
abnormal sexual interest in children. In contrast, if a defendant were charged with
raping an adult victim, knowledge that he possessed child pornography would have
relatively little relevance. Rule 414 accordingly includes child pornography
offenses as predicates, while Rule 413 does not.

The trial court must engage in Rule 403 balancing in relation to the evidence
offered under these rules. Rule 403 provides a limited basis for excluding
evidence, though relevant, if its probative value is substantially outweighed by the
danger of unfair prejudice. Exclusion of evidence under Rule 403 is an

extraordinary remedy. United States v, LeCompte, 1997 W.L. 781217.

I Fed. R. Evid. 413-414 supersede Fed. R. Evid. 404(b).

A.

Rules 413-414 supersede in sex offense cases the restrictive aspects of Fed. R.
Evid. 404(b). In contrast to Rule 404(b)’s general prohibition of evidence of
character or propensity, the new rules for sex offense cases authorize admission
and consideration of evidence of an uncharged offense for its bearing "on any
matter to which it is relevant.” This includes the defendant’s propensity to commit
sexual assault or child molestation offenses, and assessment of the probability or
improbability that the defendant has been falsely or mistakenly accused of such an
offense.

140 Cong. Rec. H8991 (1994) (remarks of principal House sponsor, Rep.
Molinari); see 137 Cong. Rec. $3238-40 (1991)(statement of Senate sponsors);
David J. Karp, Evidence of Propensity and Probability in Sex Offense S







Other Cases, 70 Chi.-Kent L Rev. 15, 18-21-33-34 (1994),

Evidence of offenses for which the defendant has not previously been prosecuted
or convicted is admissible, as well as prior convictions. No time limit is imposed
on the uncharged offenses for which evidence may be admitted: as a practical
matter, evidence of other sex offenses by the defendant is often probative and
properly admitted, notwithstanding very substantial lapses of time in relation to the
charged offense or offenses.

140 Cong. Rec. H8992 (1994)(remarks of Rep. Molinari); see 137 Cong. Rec.
S3240, 4342 (1991)d(similar points in Senate sponsors’ statement); Karp, 70 Chi.-
Kent L. Rev. at 19. '

II.  Appellate Decisions-

A

The decisions of the Eighth Circuit and other circuits confirm that evidence of
other sexual offenses offered under Rules 413-15 is normally to be admitted. The
Eighth Circuit has held that "Rule 414 and its companion rules...Rule 413...and
Rule 415...are general rules of admissibility in sexual assault and child molestation
cases for evidence that the defendant has committed offenses of the same type on
other occasions," and that the "‘new rules.. supersede in sex offense cases the
restrictive aspects of Federal Rules of Evidence 404(b).’" United States v.
LeCompte, 1997 W.L. 781217 (1997). In United States v. Sumner, 119 F.3d 658
(8th Cir. 1997), the Eighth Circuit noted the legislative "presumption favoring
admissibility” under Rule 414. The court further noted the legislative intent that
Rules 413-415 put "evidence of uncharged offenses in sexual assault and child
molestation cases on the same footing as other types of relevant evidence that are
not subject to a special exclusionary rule. The presumption is in favor of
admission.” 119 F.3d at 662 (quoting and citing the legislative sponsor).

United States v. Mound is a pendirig Eighth Circuit case involving admission of

evidence of a prior child molestation crime under Rule 413. The constitutionality
of Rule 413 is at issue. The district court engaged in Rule 403 balancing and
allowed admission of the defendant’s prior conviction for assaulting another 12-
year-old girl. The district court found the prior conviction was relevant and
probative for purposes allowed under Rule 413. On appeal the defendant
challenges the constitutionality of Rule 413.

In United States v. Sumner, 119 F.3d 658 (8th Cir. 1977), the court noted the

legislative "presumption favoring admissibility" under Rule 414. The court further
noted that Rules 413-415 put "evidence of uncharged offenses in sexual assault
and child molestation cases on the same footing as other types of relevant evidence
that are not subject to a special exclusionary rule. The presumption is in favor of
admission." Id, At 662.






Other appellate decisions have directly upheld the constitutionality of propensity
evidence. In United States v. Enjady, 1998 W.L. 17344 (10th Cir. 1998), the
Court held that admission of a prior sexual assault to show propensity under Rule
413 did not violate the defendant’s constitutional right to due process. Following
Enjady, in United States v. Castillo, 1998 W.L. 156558 (10th Cir. 1998), the
Court noted the broad historical support for allowing propensity evidence in sexual
offense cases. - '

Ilnim_d_Smgu_ngLdjg, 135 F.3d 1326 (10th Cir. 1998), set forth the following:

Evidence must pass several hurdles before it can be admitted under Rule 413.
First, the defendant must be on trial for "an offense of sexual assault.” Second, the
proffered evidence must be of "another offense of ... sexual assault." Third, the
trial court must find the evidence relevant--that is, the evidence must show both
that the defendant had a particular propensity, and that the propensity it
demonstrates has a bearing on the charged crime. Fourth and finally, the trial
court must make a reasoned, recorded finding that the prejudicial value of the
evidence does not substantially outweigh its probative value.

Id. At 1332,

The Court concluded that the exclusion of evidence that a physician charged with
sexual abuse had improperly touched women other than the victims was not an
abuse of discretion.

Twenty-nine states allow propensity evidence in some category or categories of
sex offense cases. See Reed, 21 Am. J. Crim. L. At 188. In People v. Fitch, 63
Cal. Rptr. 2d 753 (1997), the California Court of Appeals upheld the validity of
sexual offenses to show propensity and rejected constitutional objections.
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18 U.S.C.A. § 3509

UNITED STATES CODE ANNOTATED
TITLE 18. CRIMES AND CRIMINAL PROCEDURE
PART II-CRIMINAL PROCEDURE
CHAPTER 223-WITNESSES AND EVIDENCE

Copr. © West 1997. All rights reserved.
Current through P.L. 104-333, approved 11-12-96
§ 3509. Child victims’ and child mmesses rights
(a) Definitions.—For purposes of this necuon-

(1) the term “adult attendant® means an adult described in subsection (i) who accompanies a child throughout
the judicial process for the purpose of providing emotional support;

(2) the term “child” means a person who is under the age of 18, who is or is alleged to be—
(A) a victim of a crime of physical abuse, sexual abuse, or exploitation; or
(B) a witness to & crime committed against another person;

(3) the term “child abuse® means the physical or mental injury, sexual abuse or exploitation, or negligent
treatment of a child;

(4) the term “physical injury® includes lacerations, fractured bones, burns, internal injuries, severe bruising
or serious bodily harm; .
(5) the term "mental injury® means harm to a child’s psychological or intellectual functioning which may be

exhibited by severe anxiety, depression, withdrawal or cutward aggressive bebavior, or a combination of those
behaviors, which may be demonstrated by a change in behavior, emotional response, or cognition;

(6) the term “exploitation® means child pornography or child prostitution;

(7) the term “multidisciplinary child abuse team® means a professional unit composed of representatives from
health, social service, law enforcement, and legal service agencies to coordinate the assistance needed to handle
cases of child abuse;

(8) the term “sexual abuse® includes the employment, use, persuasion, inducement, eaticement, or coercion of
a child to engage in, or assist another person to engage in, sexually explicit conduct or the rape, molestation,
prostitution, or other form of sexual exploitation of children, or incest with children;

(9) the term "sexually explicit'conduct' means actual or simulated-—-
(A) sexual intercourse, including sexual contact in the manner of genital-genital, oral-genital, anal-geaital,
_ or oral-anal contact, whether between persons of the same or of opposite sex; sexual contact means the
: intentional touching, either directly or through clothing, of the genitalia, anus, groin, breast, inner thigh, or
buttocks of any person with an intent to abuse, bumiliate, harass, degrade, or arouse or gratify sexual desire
of any person;

(B) bestiality;

Copr. © West 1997 No claim to orig. U.S. govt. works
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18 USCA § 3509 Page 3
(iii) A judicial officer, appointed by the court; and

(iv)Oth«pamswhowpmcgiadﬂcminedhytheémmwbemrywthewdfmmdweﬂ-
being of the child, including an adult attendant.

The child’s msﬁmnyshanbemnsmiuedbydoeedchuﬁttdevidoninwthemmfmvieudngmd
hearing by the defendant, jury, judge, and public. The defendant shall be provided with the means of private,
contemporaneous communication with the defendant’s attorney during the testimony. The closed circuit
televisiontnnsmissionshnllmhyimothemominwbichthechﬂdistesﬁfyingthedefmdmt'simnge, and the
voice of the judge. ' E

(2) Videotaped deposition of child.—(A) In'a proceedmg involving an-alleged offense against a child, the
attorney for the Governmeat, the child’s attorney, the child’s pareat or legal guardian, or the guardian ad litem
nppointedlmderwbsecﬁon(h)mynpplyfornmdathundepodﬁonbeukmofthechﬂd'stesﬁmmymd
that the deposition be recorded and preserved on videotape.

(B)(i) Upon timely receipt of an application described in subparagraph (A), the court shall make a preliminary
finding mgaxﬂingwhetherattheﬁnwoftialthechildiqlikelytobe\mnbletotesﬁfyinopmeomtinthe
physical presence of the defendant, jury, judge, and public for any of the following reasons:

D) The child will be unable to testify because of fear.

(I) There is a substantial likelihood, established by expert testimony, that the child would suffer emotional
trauma from testifying in opea court. A

(IID The child suffers a mental or other infirmity.
(IV) Conduct by defendant or defense counsel causes the child to be unable to continue testifying.

(ii) If the court finds that the child is likely to be unable to testify in open court for any of the reasons stated
inclause(i),theeounahaﬂmdetthnthechﬂd'sdepodﬁonbeukmmdpmetvedbyvideoupe.

(iii)‘l'hetrialjndgeahallpresidcnthevideoupedcposiﬁonofachildmdshallmleonallquestionsuifu
trial. The only other persons who may be permitted to be preseat at the proceeding are—

(I) the attorney for the Government;

(II) the attorney for the defendant;

(III) the child’s attorney or guardian ad litem appointed under subsection (h);
(IV) persons necessary to operate the videotape equipment;

(V) subject to clause (iv), the defendant; and

WDoﬁumMthbymemw&mqmmewd&mmdwdl-bdng
of the child.

Thdefmdanbeaﬁodedtheﬁghmlppﬁubletodefendmmdnﬁngum.ihcludingdnetighttom
attorney, the right to be confronted with the witness against the defendant, and the right to cross-examine the
child.

(iv) If the preliminary finding of inability under clause (i) is based on evidence that the child is unable to

Copr. © West 1997 No claim to orig. U.S. govt. works
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(E)pemonswhoaepresmce,intheopinionofthecoun,isnecessarytothcwdfnremdwell-beingofd:e
child, including the child’s attoney, guardian ad litem, or adult attendant. -

(6) Not before jury.—A competency examination regarding a child witness shall be conducted out of the sight
and hearing of a jury.

(7) Direct examination of child.~-Examination of a child related to competency shall normally be conducted
by the court on the basis of questions submitted by the attorney for the Government and the attomey for the
defendant including a party acting as an attomey pro se. The court may permit an attorney but not a party
acting &s an attorney pro se to examine a child directly on competency if the court is satisfied that the child will
not suffer emotional trauma as a result of the examination. :

(8) Appropriate questions.—~The questions asked st the competency examination of a child shall be
appropriate to the age and developmeatal level of the child, shall not be related to the issues at trial, and shall
focus on determining the child’s ability to understand and answer simple questions.

(9) Psychological and psychiatric examinations.~Psychological and psychiatric examinations to assess the
competency of a child witness shall not be ordered without a showing of compelling need.

(d) Privacy protection.—

(1) Confidentiality of information.~(A) A person acting in a capacity described in subparagraph (B) in
connection with a criminal proceeding shall—

(i)keepa.lldocumentstlmdisclosethenmormyotherinfomationooncemingachildinamuephee
to which no person who does not have reason to know their contents has access; and

(ii) disclose documents descn’bedinclause(i)ortheinfomﬁoninthemthnconcanslehildcnlyto
persons who, by reason of their participation in the proceeding, have reason to know such information.

(B) Subparagraph (A) applies to—

(i) all employees of the Governmeat connected with the case, including employees of the Department of
Justice, any law enforcement agency involved in the case, and any person hired by the Governmeat to provide
assistance in the proceeding; :

(i3) employees of the court;

(iii) the defendant and employees of the defendant, including the attorney for the defendant and persons
hired by the defendant or the attorney for the defendant to provide assistance in the proceeding; and

(iv) members of the jury.

(2) Filing under seal.~All papers to be filed in court that disclose the name of or any other information
concerning a child shall be filed under seal without necessity of obtaining a court order. The person who makes
the filing shall submit to the clerk of the court—

(A) the complete paper to be kept under seal; and

(B) the paper with the portions of it that disclose the name of or other information concerning & child
redacted, to be placed in the public record. .

(3) Protective orders.—(A) On motion by any person the court may issue an order protecting a child from
Copr. © West 1997 No claim to orig. U.S. govt. works
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(E) expert medical, psychological, and related professional testimony;

(F) case service coordination and m, including the location of services available from public and
private agencies in the community; and

(G) training services for judges, litigators, court officers and others that are involved in child victim and
child witness cases, in handling child victims and child witnesses.

(h) Guardian ad litem.~

(l)IngeneraL—Theemutmayuppointagmrdinnadlitemforachﬂdwhownvictimof,orlwitnm to, a
crime involving abuse or exploitation to protect the best interests of the child. In making the appointment, the
eounshxneonsidernpmspecdvemrdim'sbackgmmdin,md&mﬂinﬁtywdm, the judicial process, social
service programs, and child abuse issues. Thegua:dianndlitemahnllnotbeapersonwhoisormybea
witness in 2 proceeding involving the child for whom the guardian is appointed. ‘

. {2) Duties of guardian ad litem.~A guardian ad litem may attend all the depositions, hearings, and trial
proceedings in which a child participates, and make recommendations to the court concerning the welfare of the
child. The guardian ad litem may have access to all reports, evaluations and records, except attorney’s work
product, necessary to effectively advocate for the child. (The exteat of access to grand jury materials is limited
totheaccessmutinelypmvidedtovictimsmdtheirmhﬁves.) A guardian ad litem shall marshal and
coordinate the delivery of resources and special services to the child. A guardian ad litem shall not be
compelled to testify in any court action or proceeding concerning any information or opinion received from the
child in the course of serving as a guardian ad litem.

(3)Immunities.-Agmrdianndlitemshanbepresumedtobewﬁngingoodfaithmdahnﬂbeimmunefmm
civil and criminal liability for complying with the guardian's lawful duties described in paragraph (2).

(i) Adult attendant.—A child testifying at or attending a judicial proceeding shall have the right to be
accompanied by an adult attendant to provide emotional support to the child. The court, at its discretion, may .
allow the adult attendant to remain in close physical proximity to or in contact with the child while the child
testifies. The court may allow the adult attendant to hold the child’s hand or allow the child to git on the adult
attendant’s lap throughout the course of the proceeding. An adult attendant shall not provide the child with an
answer to any questiondirectedtothechilddmingtheeonmeofthechﬂd'stesﬁmonyorotherwisepromptthe

 child. The image of the child attendant, fortheﬁmethechﬂdislesﬁfyingorheingdeposed,ahallbemo:dedon

videotape.

(j)Spwdytrial.-lnnproceedinginwhichachildismlledtogivetesﬁmony.onmoﬁonbytheattomeyfoﬂhe
Govcmmentoraguardianadlitcm,oronitsownmotion,thecounmydesigmtethemselsbeingofspecid
public importance. In cases 80 designated, the court shall, consistent with these rules, expedite the proceeding
and ensure that it takes precedence over any other. The court shall ensure a speedy trial in order to minimize the
length of time the child must endure the stress of involvement with the criminal process. When deciding whether
togranucontinunnoe,thccouns!nllukeintoconsidemﬁmthengeoftbechﬂdmdtthotmﬁaladvmimpct
the delay may have oa the child’s well-being. The court shall make written findings of fact and conclusions of
law when granting a continuance in cases involving s child.

(k)Stayofcivilaction.—lf,umytimodm:uuseofactionformovuyofeompmuﬁonfordamgeor
injurytothepersonofachildexim,aaimindlcﬁonhpmdingwhichaﬁmmuofthemocammeemdin
which the child is the victim, the civil action shall be stayed until the end of all phases of the criminal action and
any meation of the civil action during the criminal proceeding is prohibited. As used in this subeection, a
criminal action is pending until its final adjudication in the trial court.

(0 Testimonial aids.~The court may permit a child to use anatomical dolls, puppets, drawings, mannequins, or

Copr. ® West 1997 No claim to orig. U.S. govt. works






Ch. 109A SEXUAL ABUSE

(a) serving a warrant of arrest; or

(b) arresting or attempting to arrest a person
committing or attempting to commit an offense in
his presence, or who has committed or is suspected
on reasonable grounds of having committed a felo-
ny; or .

(¢) making a search at the request or invitation
or with the consent of the occupant of the premises.

(June 25, 1948, c. 645, 62 Stat. 803; Oct. 11, 1996, Pub.L.
104-294, Title VI, § 601(a)(8), 110 Stat. 3498.)

HISTORICAL AND STATUTORY NOTES

Reviser’s Note

Based on Title 18, US.C., 1940 ed., § 533 (Aug. 27, 1935, c.
740, § 201, 49 Stac. 877). .

18 § 2241

Words “or any department or agency thereof” were insert-
ed to avoid ambiguity as to scope of section. (See definitive
section 6 ofthis title.)

The exception in the case of an invitation or the consent of
the occupant, was inserted to make the section complete and
remove any doubt as to the application of this section to
searches which have uniformly been upheld.

Reference to misdemeanor was omitted in view of defini-
tive section 1 of this title. (See reviser's note under section
212 of this title.)

Words “upon conviction thereof shall be” were omitted as
surplusage, since punishment cannot be imposed until convic-
tion is secured.

Minor changes were made in phraseology.

Legislative History
For legislative history and purpase of Pub.L. 104-294, see
1996 U.S. Code Cong. and Adm. News, p. .

CHAPTER 109A—SEXUAL ABUSE

Sec.

2241. Aggravated sexual abuse.

2242, Sexual abuse.

2243. Sexual abuse of a minor or ward.
2244, Abusive sexual contact.

2245.  Sexual abuse resulting in death.
2246. Definitions for chapter.

2247.  Repeat offenders.

2248. Mandatory restitution.

§ 2241. Aggravated sexual abuse
(a) By force or threat.—Whoever, in the special
maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly causes anoth-
€r person to engage in a sexual act—
(1) by using force against that other person; or
(2) by threatening or placing that other person in
fear that any person will be subjected to death,
serious bodily injury, or kidnapping;

- or attempts to do so, shall be fined under this title,

imprisoned for any term -of years or life, or both.

(b) By other means.—Whoever, in the special mar-

itime and territorial jurisdiction of the United States
or in a Federal prison, knowingly—
(1) renders another person unconscious and

thereby engages in a sexual act with that other -

person; or
(2) administers to another person by force or
threat of force. or without the knowledge or permis-
sion of that person, a drug, intoxicant, or other
similar substance and thereby—
(A) substantially impairs the ability of that
other person to appraise or control conduct; and
(B) engages in a sexual act with that other
person;

or attempts to do so, shall be fined under this title,
imprisoned for any term of -years or life, or both.

(c) With children.—Whoever crosses a State line
with intent to engage in a sexual act with a person
who has not attained the age of 12 years, or in the
special maritime and territorial jurisdiction of the
United States or in a Federal prison, lmowingly en-
gages in a sexual act with another person who has not
attained the age of 12 years, or knowingly engages in
a sexual act under the circumstances described in
subsections (a) and (b) with another person who has
attained the age of 12 years but has not attained the
age of 16 years (and is at least 4 years younger than
that person), or attempts to do so, shall be fined under
this title, imprisoned for any term of years or life, or
both. If the defendant has previously been convicted
of another Federal offense under this subsection, or of
a State offense that would have been an offense under
either such provision had the offense occurred in a
Federal prison, unless the death penalty is imposed,
the defendant shall be sentenced to life in prison.

(d) State of mind proof requirement.—In a prose-

cution under subsection (c) of this section, the Govern-
ment need not prove that the defendant knew that the
other person engaging in the sexual act had not
attained the age of 12 years. :
(Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3620,
and amended Pub.L. 103-322, Title XXXIII, § 330021(1),
Sept. 13, 1994, 108 Stat. 2150; Pub.L. 104-208, Div. A, Title
I, § 101(a) [Title I, § 121, subsection 7(b)), Sept. 30, 1996,
110 Stat. 3009-31.)

HISTORICAL AND STATUTORY NOTES

Codification

Identical provision was enacted by Pub.L. 99654, § 2,
Nov. 14. 1986, 100 Stat. 3660.

Complete Annotation Materials, see Title 18 U.S.C.A.
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Effective Date }

Pub.L. 99-646. § 87(e), Nov. 10, 1986, provided that: “This
section and the amendments made by this section [enacting
this chapter: amending sections 113(a), (b), 1111(a), 1153,
and 3185(12) of this title, sections 300w-3(a)(1)(G),
300w—4(c)6), and 9511 of Title 42, The Public Health and
Welfare, and section 1472(k)(1) of Title 49, Transportation];
and repealing chapter 99 (sections 2031 and 2032) of this
title] shall take effect 30 days after the date of the enactment
of this Act [Nov. 10, 1986].”

(Etfective Date provision similar to Pub.L. 99646, § 87(e),
was enacted by Pub.L. 99-654, § 4, Nov. 14, 1986, 100 Stat.
3664.) : .

Short Title of 1996 Amendments )

Pub.L. 104-208, Div. A, Title I, § 101(a) [Title I, § 121,
subsec. 7(a)], Sept. 30, 1996, 110 Stat. 3009-31, provided that:
“This section (probably should be this subsection, which
amended this section and section 2243 of this title] may be
cited as the ‘Amber Hagerman Child Protection Act of
1996"."

Short Title

Pub.L. 99-646, § 87(a), Nov. 10, 1986, provided that: “This
section [enacting this chapter; amending sections 113(a), (b),
1111(a), 1153. and 3185(12) of this title, sections
300w-3(a)(1}(G), 300w—4(c)(6), and 9511 of Title 42, The
Public Health and Welfare, and section 1472(k)(1) of Title 49,
Transportation; repealing chapter 99 (sections 2031 and
2032) of this title; and enacting note provision under this
sectionj may be cited as the ‘Sexual Abuse Act of 1986'."

(Short Title provision similar to Pub.L. 99-646, § 87(a),
was enacted by Pub.L. 99-654, § 1, Nov. 14, 1986, 100 Stat.
3660.]

Legislative History

For legisiative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 103-322, 1994 U.S. Code Cong. and Adm. News. p.
1801.

§ 2242. Sexual abuse

Whoever, in the special maritime and territorial
jurisdiction of the United States or in a Federal
prison, knowingly—

(1) causes another person to engage in a sexual
act by threatening or placing that other person in
fear (other than by threatening or placing that
other person in fear that any person will be subject-
ed to death, serious bodily injury, or kidnapping);
or

(2) engages in a sexual act with another person if
that other person is—

(A) incapable of appraising the nature of the
conduct; or

(B) physically incapable of declining partic-
ipation in, or communicating unwillingness to en-
gage in, that sexual act;

CRIMES
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or attempts to do so, shall be fined under thig ﬁ
imprisoned not more than 20 years, or both. ~
(Added Pub.L. 99-546, § 37(b), Nov. 10, 1986. 100 Stat, 3521‘ ¥
and amended Pub.L. 103-322, Title XXXIII, §330021(1),»
Sept. 13, 1994, 108 Stat. 2150.) R

HISTORICAL AND STATUTORY NOTES o
Codification ',1:
Identical provision was enacted by Pub.L. 99-654, §2 ¢
Nov. 14, 1986, 100 Stat. 3661. : N1
a1

Effective Date

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-46. set out as a note under section 2241
of this title.

Legislative History

For legislative history and purpose of Pub.L. 99646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 103-322, 1984 US. Code Cong. and Adm. News, p.
1801. ’

§ 2243. Sexual abuse of a minor or ward
(a) Of a minor.—Whoever crosses a State line with
intent to engage in a sexual act with a person who has
not attained the age of 12 years, or, in the special
maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly engages in a
sexual act with another person who— .
(1) has attained the age of 12 years but has not
attained the age of 16 years: and
(2) is at least four years younger than the person
S0 engaging; )
or attempts to do so, shall be fined under this title,
imprisoned not more than 15 years, or both.
(b) Of a ward.—Whoever, in the special maritime
and territorial jurisdiction of the United States or in a
Federal prison, knowingly engages in a sexual act

A

with another person who is—

(1) in official detention; and
(2) under the custodial, supervisory, or disciplin-
ary authority of the person so engaging;
or attempts to do so, shall be fined under this title,
imprisoned not more than one year, or both.

(¢) Defenses.—(1) In a prosecution under subsec-
tion (a) of this section, it is a defense, which the
defendant must establish by a preponderance of the
evidence, that the defendant reasonably believed that
the other person had attained the age of 16 years.

(2) In a prosecution under this section, it is a
defense, which the defendant must establish by a
preponderance of the evidence, that the persons en-
gaging in the sexual act were at that time married to
each other.

Complete Annotation Materials, see Title 18 U.S.C.A.
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(d) State of mind proof requkeﬁenL—In a prose-
cution under subsection (a) of this section, the Govern-
ment need not prove that the defendant knew—

(1) the age of the other person engaging in the
sexual act; or .

(2) that the requisite age difference existed be-
tween the persons so engaging.
iAdded Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3621,
and amended Pub.L. 101-647, Title III, § 322, Nov. 29, 1990,
104 Stat. 4818; Pub.L. 104-208, Div. A, Title I, § 101(a)
[Title I, § 121, subsection 7(c)], Sept. 30, 1996, 110 Stat.
3009-31.) .

HISTORICAL AND STATUTORY NOTES

Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title.

Legislative History

For legislative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 101-647, 1990 U.S.Code Cong. and Adm.News, p-
6472,

§ 2244. Abusive sexual contact

(a) Sexual conduct in circumstances where sexu-
al acts are punished by this chapter.—Whoever, in
the special maritime and territorial jurisdiction of the
United States or in a Federal prison, knowingly en-
gages in or causes sexual contact with or by another
person, if so to do would violate—

(1) section 2241 of this title had the sexual con-
tact been a sexual act, shall be fined under this title,
imprisoned not more than ten years, or both;

(2) section 2242 of this title had the sexual con-
tact been a sexual act, shall be fined under this title,
imprisoned not more than three years, or both;

(3) subsection (a) of section 2243 of this title had
the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than two
Years, or both; or

(4) subsection (b) of section 2243 of this title had
the sexual contact been a sexual act, shall be fined
under this title, imprisoned not more than six
months, or both.

(b) In other circumstances.—Whoever, in the spe-
cial maritime and territorial jurisdiction of the United
States or in a Federal prison, knowingly engages in
Sexual contact with another person without that other

SEXUAL ABUSE
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person’s permission shall be fined under this title,
imprisoned not more than six months, or both.

(Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3622,
and amended Pub.L. 100-690, Title VII, § 7058(a), Nov. 18,
1988, 102 Stat. 4403; Pub.L. 103-322, Title XXXII1,
§ 330016(1)(K), Sept. 13, 1994, 108 Stat. 2147.)

HISTORICAL AND STATUTORY NOTES

Codification :
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3661.

Effective Date

Section effective 30 days after Nov. 10, 1986, see section
87(e) of Pub.L. 99-646, set out as a note under section 2241
of this title.

Legistative History

For legislative history and purpose of Pub.L. 99-646 see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,
Pub.L. 100-690, 1988 U.S. Code Cong. and Adm. News, p.
5937, Pub.L. 103322, 1994 U.S. Code Cong. and Adm.
News, p. 1801. )

§ 2245. Sexual abuse resulting in death

A person who, in the course of an offense under this
chapter, engages in conduct that results in the death
of a person, shall be punished by death or imprisoned
for any term of years or for life. -
(Added Pub.L. 103-322, Title VI. § 60010(a)(2), Sept. 13,
1994, 108 Stat. 1972.) :

HISTORICAL AND STATUTORY NOTES
Prior Provisions
A prior section 2245 was renumbered section 2246 by
Pub.L. 103-322, Title VI, § 60010(a)1), Sept. 13, 1994, 108
Stat. 1972,

Legislative History
" For legislative history and purpese of Pub.L. 103-322, see
1994 U.S. Code Cong. and Adm. News, p. 1801.

| § 2246. Definitions for chapter
As used in this chapter—
(1) the term “prison” means a correctional, de-
tention, or penal facility;

(2) the term “sexual act” means—

(A) contact between the penis and the vulva or
the penis and the anus, and for purposes of this
subparagraph contact involving the penis occurs
upon penetration, however, slight;

(B) contact between the mouth and the penis,
the mouth and the vulva, or the mouth and the
anus;

(C) the penetration, however slight, of the anal
or genital opening of another by a hand or finger
or by any object, with an intent to abuse, humili-
ate, harass, degrade, or arouse or gratify the
sexual desire of any person; or

Complete Annotation Materials, see Title 18 U.S.C.A.
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(D) the intentional touching, not through the
clothing, of the genitalia of another person who
has not attained the age of 16 years with an
 intent to abuse, humiliate, harass, degrade, or

arouse or gratify the sexual desire of any person;

(3) the term “sexual contact” means the inten-
tional touching, either directly or through the cloth-
ing, of the genitalia, anus, groin, breast, inner thigh,
or buttocks of any person with an intent to abuse,
humiliate, harass, degrade, or arouse or gratify the
sexual desire of any person; ' - :

(4) the term “serious bodily injury” means bodily
injury that involves a substantial risk of death,
unconsciousness, extreme physical pain, protracted
and obvious disfigurement, or protracted loss or
impairment of the function of a bodily member,
organ, or mental faculty;

(5) the term “official detention” means—

(A) detention by a Federal officer or employee,
or under the direction of a Federal officer or
employee, following arrest for an offense; follow-
ing surrender in lieu of arrest for an offense;
following a charge or conviction of an offense, or
an allegation or finding of juvenile delinquency;
following commitment as a material witness; fol-
lowing civil commitment in lieu of criminal pro-
ceedings or pending resumption of criminal pro-
ceedings that are being held in abeyance, or
pending extradition, deportation, or exclusion; or

(B) custody by a Federal officer or employee,
or under the direction of a Federal officer or
employee, for purposes incident to any detention
described in subparagraph (A) of this paragraph.
including transportation, medical diagnosis or
treatment, court appearance, work, and recre-
ation;
but does not include supervision or other control
(other than custody during specified hours or
days) after release on bail, probation, or parole,
or after release following a finding of juvenile
delinquency.

(Added Pub.L. 99-646, § 87(b), Nov. 10, 1986, 100 Stat. 3622,
§ 2245, renumbered § 2246 and amended Pub.L. 103-322,
Title IV, § 40502, Title VI, § 60010(a)(1), Sept. 13, 1994. 108
Stat. 1945, 1972.)

HISTORICAL AND STATUTORY NOTES
Codification
Identical provision was enacted by Pub.L. 99-654, § 2,
Nov. 14, 1986, 100 Stat. 3662.

Effective Date

Section effective 30 days after Nov. 10, 1986. see section
87(e) of Pub.L. 99-646. set out as a note under section 2241
of this dtle.

CRIMES

Legislative History

For legislative history and purpose of Pub.L. 99-646, see
1986 U.S.Code Cong. and Adm.News, p. 6139. See, also,

Pub.L. 103-322. 1994 U.S. Code Cong. and Adm. News, p.

1801.

§ 2247. Repeat offenders

Any person who violates a provision of this chapter,
after one or more prior convictons for an offense
punishable under this chapter, or after one or more
prior convictions under the laws of any State relating
to aggravated sexual abuse, sexual abuse, or abusive
sexual contact have become final, is punishable by a
term of imprisonment up to twice that otherwise
authorized.
(Added Pub.L. 103-322, Title IV, § 40111(a), Sept. 13, 1994,
108 Stat. 1903.)

HISTORICAL AND STATUTORY NOTES

Legislative History 4
For legislative history and purpose of Pub.L. 103322, see
1994 U.S. Code Cong. and Adm. News, p. 1801.

§ 2248. Mandatory restitution

(a) In general.—Notwithstanding section 3663 or
3663A, and in addition to any other civil or criminal
penalty authorized by law, the court shall order resti-
tution for any offense under this chapter.

(b) Scope and nature of order.—

(1) Directions.—The order of restitution under
this section shall direct the defendant to pay to the
vietim (through the appropriate court mechanism)
the full amount of the victim’s losses as determined
by the court pursuant to paragraph (2).

(2) Enforcement.—An order of restitution under
this section shall be issued and enforced in accor-
dance with section 3664 in the same manner as an
order under section 3663A.

(3) Definition.—For purposes of this subsection,
the term “full amount of the victim’s losses” in-
cludes any costs incurred by the vietim for—

(A) medical services relating to physical, psy-
chiatrie, or psychological care;

(B) physical and occupational therapy or reha-
bilitation;

(C) necessary transportation, temporary hous-
ing, and child care expenses;

(D) lost income:

(E) attorneys’ fees, plus any costs incurred in
obtaining a civil protection order; and

(F) any other losses suffered by the victim as a
proximate result of the offense.

(4) Order mandatory.—(A) The issuance of a
restitution order under this section is mandatory.

(B) A court may not decline to issue an order
under this section because of—

Compilete Annotation Materiats, see Title 18 U.S.C.A.
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(i) the economic circumstances of the defen-
dant; or
(ii) the fact that a victim has, or is entitled to,
receive compensation for his or her injuries from
the proceeds of insurance or any other source.
[(C) and (D) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(2XC), Apr. 24, 1996, 110 Stat. 1231]

((5) to (10) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(2)(D), Apr. 24, 1996, 110 Stat. 1231]

(¢) Definition.—For purposes of this section, the
term “victim” means the individual harmed as a result
of a commission of a crime under this chapter, includ-
ing, in the case of a vietim who is under 18 years of
age, incompetent, incapacitated, or deceased, the legal
guardian of the victim or representative of the victim's
estate, another family member, or any other person
appointed as suitable by the court, but in no event
shall the defendant be named as such representative
or guardian. ) :

[(d) and (e) Repealed. Pub.L. 104-132, Title II,
§ 205(b)(3), Apr. 24, 1996, 110 Stat. 1231]

SEXUAL EXPLOITATION OF CHILDREN

18 § 2251

[(©) Redesignated (c)]
(Added Pub.L. 103-322, Title IV, § 40113(aX1), Sept. 13,
1994, 108 Stat. 1904, and amended Pub.L. 104-132, Title II,
§ 205(b), Apr. 24, 1996, 110 Stat. 1231.)

HISTORICAL AND STATUTORY NOTES

Effective Date of 1996 Amendments

Section 211 of Pub.L. 104-132 provided that: “The amend-
ments made by this subtitle [enacting sections 3613A and
3663A of this title, amending this section and sections 2259,
2264, 2327, 3013, 3556, 3563, 3572, 3611, 3612, 3613, 3614,
3663, and 3664 of this title and Rule 32 of the Federal Rules
of Criminal Procedure, and enacting provisions set out as
notes under this section, section 3551 of this title, and section
994 of Title 28, Judiciary and Judicial Procedure] shall, to the
extent constitutionally permissible, be effective for sentenc-
ing proceedings in cases in which the defendant is convicted
on or after the date of enactment of this Act [Apr. 24, 1996).”

Legislative History _

For legislative history and purpose of Pub.L. 103-322, see
1994 U.S. Code Cong. and Adm. News, p. 1801. See, also,
Pub.L. 104-132, 1996 U.S. Code Cong. and Adm. News, p.
924.

CHAPTER 110—SEXUAL EXPLOITATION AND OTHER ABUSE OF CHILDREN

Sec.

2251.  Sexual exploitation of children.

2251A.  Selling or buying of children.

252.  Certain activities relating to material involving the
sexual exploitation of minors.

2252A. Certain activities relating to material constituting or
containing child pornography.

2253.  Criminal forfeiture.

2254.  Civil forfeiture.

2255.  Civil remedy for personal injuries

2256.  Definitions for chapter.

257.  Record keeping requirements.

2258.  Failure to report child abuse.

259. Mandatory restitution.

260. Production of sexually explicit depictions of a minor

for importation into the United States.

§ 2251. Sexual exploitation of children

(a) Any person who employs, uses, persuades, in-
duces, entices, or coerces any minor to engage in, or
who has a minor assist any other person to engage in,
or who transports any minor in interstate or foreign
commerce, or in any Territory or Possession of the
United States, with the intent that such minor engage
in, any sexually explicit conduct for the purpose of
Producing any visual depiction of such conduct, shall
be punished as provided under subsection (d), if such
person knows or has reason to know that such visual
depiction will be transported in interstate or foreign
commerce or mailed, or if such visual depiction has
actually been transported in interstate or foreign com-
merce or mailed.

(b) Any parent, legal guardian, or person having
custody or control of a minor who knowingly permits
such minor to engage in, or to assist any other person
to engage in, sexually explicit conduct for the purpose
of producing any-visual depiction of such conduct shall
be punished as provided under subsection (d) of this
section, if such parent, legal guardian, or person
knows or has reason to know that such visual de-
piction will be transported in interstate or foreign
commerce or mailed or if such visual depiction has
actually been transported in interstate or foreign com-
merce or mailed.

(e)(1) Any person who, in a circumstance described
in paragraph (2), knowingly makes, prints, or pub-
lishes, or causes to be made, printed, or published,
any notice or advertisement seeking or offering—

(A) to receive, exchange, buy, produce, display,
distribute, or reproduce, any visual depiction, if the
producton of such visual depiction involves the use
of a minor engaging in sexually explicit conduct and
such visual depiction is of such conduct; or

(B) participation in any act of sexually explicit
conduct by or with any minor for the purpose of
producing a visual depiction of such conduct:

shall be punished as provided under subsection (d).

(2) The circumstance referred to in paragraph (1) is
that—

(A) such person knows or has reason to know

that such notice or advertisement will be transport-

Complete Annotation Materials, see Title 18 U.S.C.A.
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identical to those otherwise provided Jor assaults involving an official victim: when no assault is
involved, the offense level is 6.

Historica] Note: Effective October 15, 1988 (see Appendix C. amendment 64). Amended effective November 1, 1989 (see Appendix C,
amendments 89 and 90); November 1, 1992 (see Appendix C, amendment 443); November 1, 1997 (see Appendix C, amendment 550).

3. CRIMINAL SEXUAL ABUSE

§2A3.1. imi ] i Attem ommit Criminal Abu
(a) Base Offense Level: 27
(b)  Specific Offense Characteristics

(1) If the offense was committed by the means set forthin 18 U.S.C. § 2241(a)
or (b) (including, but not limited to, the use or display of any dangerous
weapon), increase by 4 levels.

(2) (A) If the victim had not attained the age of twelve vears, increase by
4 levels; or (B) if the victim had attained the age of twelve years but had
not attained the age of sixteen years, increase by 2 levels. '

(3) If the victim was (A) in the custody, care, or supervisory control of the
defendant; or (B) a person held in the custody of a correctional facility,
increase by 2 levels.

(4)  (A) If the victim sustained permanent or life-threatening bodily injury,
increase by 4 levels; (B) if the victim sustained serious bodily injury,
increase by 2 levels; or (C) if the degree of injury is between that specified
in subdivisions (A) and (B), increase by 3 levels.

(5) If the victim was abducted, increase by 4 levels.
(c) Cross Reference
(1) If a victim was killed under circumstances that would constitute murder
under 18 US.C. § 1111 had such killing taken place within the territorial

or maritime jurisdiction of the United States, apply §2A1.1 (First Degree
Murder).
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(d) Special Instruction

(N If the offense occurred in a correctional facility and the victim was a
corrections employee, the offense shall be deemed to have an official victim
for purposes of subsection (a) of §3A1.2 (Official Victim). '

Commentary

Statutory Provisions: 18 U.S.C. 3§ 2241, 2242. For additional Statutory provision(s), see Appendix
A (Statutory Index). : ¥

Application Notes:
1. For purposes of this guideline—
“Permanent or life-threatening bodily injury,” "serious bodily injury,” and "abducted” are
defined in the C, ommentary to §1Bl.1 (Application Instructions). However, for purposes of this

guideline, "serious bodily injury” means conduct other than criminal sexual abuse, which
already is taken into account in the base offense level under subsection (a). ‘

"The means set forth in 18 U.S.C. §2241(a) or ()" are: by using force against the victim; by
threatening or placing the victim in Jear that any person will be subject to death, serious bodily
injury. or kidnaping; by rendering the victim unconscious: or by administering by force or
threat of force. or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct. This provision would apply, for example. where any dangerous weapon
was used, brandished, or displayed to intimidate the victim,

2. Subsection (b)(3). as it pertains to a victim in the custody, care. or supervisory control of the
defendant. is intended to have broad application and is to be applied whenever the victim is
entrusted to the defendant, whether temporarily or permanently. For example, teachers, day
care providers, baby-sitters. or other temporary caretakers are among those who would be
subject to this enhancement. In determining whether to apply this enhancement, the court .
should look to the actual relationship that existed between the defendant and the victim and
not simply to the legal status of the defendant-victim relationship.

3. Ifthe adjustment in subsection (b)(3) applies. do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

4. If the defendant was convicted (A) of more than one act of criminal sexual abuse and the
counts are grouped under §3D1.2 (Groups of Closely Related C. ounts), or (B) of only one such
act but the court determines that the offense involved multiple acts of criminal sexual abuse
of the same victim or different victims, an upward departure would be warranted,

5. If a victim was sexually abused by more than one participant. an upward departure may be
warranted. See §5K2.8 (Extreme Conduct).






November 1, 1997 GUIDELINES MANUAL §2A3.2

6.  Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

a Background: Sexual offenses addressed in this section are crimes of violence. Because of their
dangerousness, attempts are treated the same as completed acts of criminal sexual abuse. The
maximum term of imprisonment authorized by statute is life imprisonment. The base offense level
represents sexual abuse as set forth in 18 U.S.C. § 2242. An enhancement is provided for use of
force: threat of death, serious bodily injury, or kidnapping; or certain other means as defined in
18 US.C. § 2241. This includes any use or threatened use of a dangerous weapon.

An enhancement is provided when the victim is less than sixteen years of age. An additional
enhancement is provided where the victim is less than twelve years of age. Any criminal sexual
abuse with a child less than twelve years of age, regardless of "consent.” is governed by §2A43.1
(Criminal Sexual Abuse). )

An enhancement for a custodial relationship between defendant and victim is also provided.
Whether the custodial relationship is temporary or permanent, the defendant in such a case is a
person the victim trusts or to whom the victim is entrusted. This represents the potential for greater
and prolonged psychological damage. Also, an enhancement is provided where the victim was an
inmate of, or a person employed in, a correctional facility. Finally, enhancements are provided for
permanent, life-threatening, or serious bodily injury and abduction.

Historical Note: Effective Novemnber 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendments 91 and 92); November 1,
1991 (see Appendix C. amendment 392), November 1, 1992 (see Appendix C, amendment 444), November 1, 1993 (see Appendix C,
amendment 477), November 1, 1995 (sce Appendix C, amendment 511); November 1, 1997 (sec Appendix C, amendment 545).

. §2A3.2. imin use of a Min t mmit Such

(a) Base Offense Level: 15
(b) Specific Offense Characteristic

(1) If the victim was in the custody, care, or supervisory control of the
defendant, increase by 2 levels.

(©) Cross Reference
¢ If the offense involved criminal sexual abuse or attempt to commit criminal

sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

Commentary
Statutory Provision: 18 U.S.C. § 2243(a). For additional statutory provision(s), see Appendix A

(Statutory Index).
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Application Notes:

1. Ifthe defendant committed the criminal sexual act in Jfurtherance of a commercial scheme such
as pandering, transporting persons for the purpose of prostitution, or the production of
pormography, an upward departure may be warranted, See Chapter Five, Part K (Departures).

2. Subsection (b)(1) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship. '

3. Ifthe adjustment in subsection (b)(1) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

4. Ifthe defendant s criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted.

Background: This section applies to sexual acts that would be lawful but for the age of the victim.
Itis assumed that at least a four-vear age difference exists between the victim and the defendant, as
specified in 18 US.C. § 2243(a). An enhancement is provided for a defendant who victimizes a
minor under his supervision or care.

Historical Note: Effective November 1, 1987, Amended effective November 1, 1989 (see Appendix C, amendment 93); November 1, 1991
(see Appendix C, andendment 392); November 1. 1992 (see Appendix C, amendment 444); November 1. 1995 (see Appendix C, amendment
s11).

§2A3.3. riminal Sexual Abuse of a Ward or m mmit Such Act

(a) Base Offense Level: 9

Commentary

Statutory Provision: 18 US.C. § 2243(b). For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1. A ward is a person in official detention under the custodial, supervisory. or disciplinary
authority of the defendant.

2. Ifthe defendant's criminal history includes a prior sentence for conduct that is similar to the
instant offense. an upward departure may be warranted,
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Background: The offense covered by this section is a misdemeanor. The maximum term of
imprisonment authorized by statute is one year.

Historical Note: Effective November 1, 1987, Amended effective November 1, 1989 (see Appendix C, amendment 94); November 1, 1995
(see Appendix C, amendment 511).

§2A3.4.  Abusive Sexual Contact or Attempt to Commit Abusive Sexual Contact
(a) Base Offense Level:

(1) 16, if the offense was committed by the means set forth in 18 U.S.C.
§ 2241(a) or (b);

(2) 12, if the offense was committed by the means set forth in 18 U.S.C.
§ 2242; -

3) 10, otherwise.
(b) Specific Offense Characteristics

(1) Ifthe victim had not attained the age of twelve vears, increase by 4 levels;
but if the resulting offense level is less than 16, increase to level 16.

2) If the base offense level is determined under subsection (a)(1) or (2), and
the victim had attained the age of twelve years but had not attamed the age
of sixteen years, increase by 2 levels.

(3) - If the victim was in the custodv care, or supervisory control of the
defendant, increase by 2 levels.

(c) Cross References

)] If the offense involved criminal sexual abuse or attempt to commit criminal
sexual abuse (as defined in 18 U.S.C. § 2241 or § 2242), apply §2A3.1
(Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse).

2) If the offense involved criminal sexual abuse of a minor or attempt to

: commit criminal sexual abuse of a minor (as defined in 18 U.S.C.
§ 2243(a)), apply §2A3.2 (Criminal Sexual Abuse of a Minor (Statutory
Rape) or Attempt to Commit Such Acts), if the resulting offense level is
greater than that determined above.

Q;ommenta[_z

Statutory Provisions: 18 U.S.C. § 2244(a)(1).(2).(3). For additional statutory provision(s), see
Appendix A (Statutory Index).

~-51-






§2A3.4 GUIDELINES MANUAL November 1, 1997

Application Notes:

1. "The means set forth in 18 U.S.C. § 2241(a) or (b)" are by using force against the victim; by
threatening or placing the victim in fear that any person will be subjected to death, serious
bodily injury, or kidnapping; by rendering the victim unconscious; or by administering by force
or threat of force, or without the knowledge or permission of the victim, a drug, intoxicant, or
other similar substance and thereby substantially impairing the ability of the victim to appraise
or control conduct.

2. "The means set forth in 18 U.S.C. § 2242" are by threatening or placing the victim in fear
(other than by threatening or placing the victim in fear that any person will be subjected to
death, serious bodily injury, or kidnapping); or by victimizing an individual who is incapable
of appraising the nature of the conduct or physically incapable of declining participation in,
or communicating unwillingness to engage in, that sexual act.

3. Subsection (b)(3) is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those who
would be subject to this enhancement. In determining whether to apply this enhancement, the
court should look to the actual relationship that existed between the defendant and the victim
and not simply to the legal status of the defendant-victim relationship.

4. If the adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of Trust
or Use of Special Skill).

5. Ifthe defendant’s criminal history includes a prior sentence for conduct that is similar to the
instant offense, an upward departure may be warranted.

Background: This section covers abusive sexual contact not amounting to criminal sexual abuse
(criminal sexual abuse is covered under §§2A3.1-3.3). Alternative base offense levels are provided
to take account of the different means used to commit the offense. Enhancements are provided for
victimizing children or minors. The enhancement under subsection (b)(2) does not apply. however.
where the base offense level is determined under subsection (a)(3) because an element of the offense
to which that offense level applies is that the victim had attained the age of twelve years but had not
attained the age of sixteen years. For cases involving consensual sexual contact involving victims
that have achieved the age of 12 but are under age 16, the offense level assumes a substantial
difference in sexual experience between the defendant and the victim. If the defendant and the victim
are similar in sexual experience, a downward departure may be warranted. For such cases. the
Commission recommends a downward departure to the equivalent of an offense level of 6.

Historical Note: Effective November 1, 1987. Amended effective November 1, 1989 (see Appendix C, amendment 95), November 1. 1991
(se< Appendix C, amendment 392). November 1, 1992 (see Appendix C, amendment 444), November 1, 1995 (see Appendix C. amendment
s11). '
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Appeal from the United States District Court for the
District of Nebraska.

Before WOLLMAN, BEAM, and MORRIS
SHEPPARD ARNOLD, Circuit Judges. ’

WOLLMAN, Circuit Judge.

*1 Robert Lee Weaselhead, Jr. appeals from an order

by the district court denying his amended motion to
dismiss the superseding indictment retumed against
him. He contends that Count IIl of the indictment
offends the Double Jeopardy Clause of the Fifth
Amendment. We reverse.

L

Weaselhead is an adult Indian male and an enrolled
member of the Blackfeet Indian Tribe of Montana.
. Although he now lives in Nebraska, he is not a member
of the Winnebago Tribe domiciled in that state. In the
early months of 1997, Weaselhead, then nineteen years
old, entered into a sexual relationship with his fourteen-
year-old girlfriend, a member of the Winnebago Tribe.
This relationship was brought to the attention of tribal
authorities. On March 20, 1997, Weaselhead was
arraigned in Winnebago Tribal Court on charges of
sexual assault, contributing to the delinquency of a
minor, criminal trespass, and child abuse. Although the
tribe was apparently aware that Weaselhead and the
girl had engaged in sexual acts on more than one
occasion, the indictment only charged conduct alleged
to have occurred on March 15, 1997. Weaselhead's
attomey negotiated a plea agreement with the tribal
prosecutor. Pursuant to that agreement, Weaselhead
pled no contest to one count of first degree sexual
assault. The remaining charges were then dismissed.
The tribal court entered a judgment of conviction and
sentenced Weaselhead to, inter alia, 280 days in jail,
100 of which were suspended.

Page 1

The same day that Weaselhead entered his plea in
tribal court, he was indicted by a federal grand jury on a
charge of engaging in a sexual act with an Indian
female juvenile in violation of 18 U.S.C. §§ 2243 and
1153 (1997). He pled not guilty and moved to dismiss
the indictment on double jeopardy grounds. The grand

- jury subsequently returned a superseding indictment,

which charged three separate counts of sexual abuse.
Counts I and IT charged conduct occurring on February
27 and March 1, 1997, respectively. Count III charged
sexual contact that occurred on March 15, the same
incident that had resulted in Weaselhead's earlier
conviction in tribal court.

Weaselhead then moved to dismiss each count. The
magistrate judge submitted a report recommending that
the motion be granted and the indictment dismissed on
double jeopardy grounds, concluding that:

[tihe dual prosecution of the defendant by both the
tribal court and now the federal government does not
implicate  separate prosecutions by . separate
sovereigns. Rather, the tribal court was exercising
jurisdiction over the defendant which flowed from a
delegation of power from Congress and a subsequent
prosecution by the federal government for the same
offense is barred by the Fifth Amendment.

Report and Recommendation at 9. The government

. objected. Holding that the Double Jeopardy Clause was

not implicated because the dual prosecution of
Weasclhead was undertaken by separate sovereigns,
the district court sustained the government's objections
and denied the motion to dismiss.

*2 In this appeal brought pursuant to 28 U.S.C. §
1291, Weaselhead .concedes the constitutional
propriety of Counts I and II of the superseding
indictment and challenges only the denial of his
amended motion to dismiss Count III as a violation of
double jeopardy. Our review is de novo. See United
States v. Basile, 109 F.3d 1304, 1306 (8th Cir.), cert.
denied, --- U.S. ----, 118 S.Ct. 189, 139 L.Ed.2d 128
(1997).

II.

The Double Jeopardy Clause of the Fifth Amendment
provides that no person shall "be subject for the same
offense to be twice put in jeopardy of life or limb."
Protection from double jeopardy is a vital safeguard -
that is "fundamental to the American scheme of
justice.” United States v. Dixon, 913 F.2d 1305, 1309
(8th Cir.1990) (quoting Benton v. Maryland, 395 U.S.
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784, 796, 89 S.Ct. 2056, 23 L.Ed.2d 707 (1969)). "If
such great constitutional protections are given a
narrow, grudging application they are deprived of much
of their significance." Dixon, 913 F.2d at 1309
(quoting Green v. United States, 355 U.S. 184, 198, 78
S.Ct. 221, 2 L.Ed.2d 199 (1957)).

. The doctrine of dual sovereignty permits successive

prosecutions by independent sovereigns based upon the
same conduct. Because "each sovereign derives its
power from a different constitutional source, ... both
may prosecute and punish the same individual for the
same act.” Basile, 109 F.3d at 1307; see also Abbate v.-

United States, 359 U.S. 187, 193-96, 79 S.Ct. 666, 3 .

L.Ed.2d 729 (1959). Dual sovereignty principles are

inapplicable, however, when the -authority of two .

entities to prosecute an individual emanates from the
same overriding sovereign. See, e.g., Waller v. Florida,
397 U.S. 387, 393-95, 90 S.Ct. 1184, 25 L.Ed.2d 435
(1970) (holding that city and state in which it was
political subdivision could not bring- successive
prosecutions for same unlawful conduct despite fact
that state law treated them as separate sovereigns);
Puerto Rico v. Shell Co., 302 U.S. 253, 264-66, 58
S.Ct. 167, 82 LEd. 235 (1937) (holding that
successive prosecutions by federal and territorial courts
are impermissible because such courts are "creations

. emanating from the same sovereignty"); Grafton v.

United States, 206 U.S. 333, 351-55, 27 S.Ct. 749, 51

LEd. 1084 (1907) (holding that soldier acquitted of

murder by federal court-martial could not be retried for

‘same offense by territorial court in Philippines). Thus,
. application of the dual sovereignty exception "turns on

whether the two entities draw their authority to punish
the offender from distinct sources of power." Heath v.
Alabama, 474 U S. 82, 88, 106 S.Ct. 433, 88 L.Ed.2d
387 (1985) see also United States v. Sanchez, 992
F.2d 1143, 1149-50 (11th Cir.1993).

*3 In United States v. Wheeler, 435 U.S. 313, 314, 98
S.Ct. 1079, 55 L.Ed.2d 303.(1978), the question was
whether the Double Jeopardy . Clause barred

prosecution of an Indian in federal court after he had

been convicted in tribal court of a lesser included

offense arising out of the same incident. [FN1] The

Court framed the issue as follows: '
It is undisputed that Indian tribes have power to
enforce their criminal laws against tribe members.
Although physically within the territory of the United
States and subject to ultimate federal control, they
nonetheless remain "a separate people, with the
power of regulating their internal and social
relations.” Their right of internal self-government
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includes the right to prescribe laws applicable to tribe
members and to enforce those laws by criminal
sanctions.... [T]he controlling question in this case is
the source of this power to punish tribal offenders: Is
it a part of inherent tribal sovereignty, or an aspect of
the sovereignty of the Federal Government which has
been delegated to the tribes by Congress?
Id. at 322 (citations omitted). Thus, if the power to
punish tribe members emanated from the tribe's
inherent sovereignty, double jeopardy would not be
implicated by a subsequent federal prosecution for the
same conduct. However, if the ultimate source of
power was "an aspect of the sovereignty of the Federal
Government which [had] been delegated to the tribes
by Congress," the Double Jeopardy Clause would bar a
subsequent federal prosecution. Id.; see also Heath,
474 U.S. at 90-91.

The Court held that an Indian tribe's criminal

jurisdiction over its members emanates from its

inherent sovereign powers:
[Tlhe sovereign power of a tribe to prosecute its
members for tribal offenses clearly does not fall
within that part of sovereignty which the Indians
implicitly lost by virtue of their dependent status. The

- areas which such implicit divestiture of sovereignty
has been held to have occurred are those involving
the relations between an Indian tribe and
nonmembers of the tribe. Thus, Indian tribes can no
longer freely alienate to non-Indians the land they
occupy. They cannot enter into direct commercial or
governmental relations with foreign nations. And, as
we have recently held, they cannot try nonmembers in
tribal courts. These limitations rest on the fact that the
dependent status of Indian tribes within our territorial
jurisdiction is necessarily inconsistent with their
freedom independently to determine their external
relations. But the powers of self-government,
including the power to prescribe and enforce internal
criminal laws, are of a different type. They involve
only the relations among members of a tribe. Thus,
they are not such powers as would necessarily be lost
by virtue of a tribe’s dependent status.

Wheeler, 435 U.S. at 325-26 (citations omitted)

(emphasis supplied). The Court therefore concluded:
*4 [T]he power to punish offenses against tribal law
committed by Tribe members, which was part of the
Navajos' primeval sovereignty, has never been taken
away from them, either explicitly or implicitly, and is
attributable in no way to any delegation to them of
federal authority. It follows that when the Navajo
Tribe exercises this power, it does so as part of its
retained sovereignty and not as an arm of the Federal
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Government,

Id. at 328. As a result, when successive prosecutions
of a tribe member are brought in tribal court and
federal court, double jeopardy principles are not
offended. See id. at 329-30; Heath, 474 U.S. at 90-91.

This case presents the necessary corollary to the
holding in Wheeler. Here, the "controlling question ...
is the source of [the] power to punish" nonmembers of
the tribe whose racial status is nonetheless Indian. 435
U.S. at 322. Thus, we must determine whether the
source of such power is "a part of inherent tribal
sovereignty, or an aspect of the sovereignty of the
Federal Government which has been delegaled to the
tribes by Congress."” Id.

II.

By virtue of their status as the aboriginal peoples of
this continent, Indian tribes retain certain incidents of
their preexisting inherent sovereignty. Among these is
the right to internal self-government, which “includes
the right to prescribe laws applicable to tribe members
and to enforce those laws by criminal sanctions.” Id.
The Supreme Court has interpreted the Indian

Commerce Clause as granting Congress a "plenary

power to legislaté in the field of Indian affairs.” Cotton
Petroleum Corp. v. New Mexico, 490 U.S. 163, 192,
109 S.Ct. 1698, 104 L.Ed.2d 209 (1989), see U.S.
Const. art. I, § 8, cl. 3. Thus, "[t]he sovereignty that the
Indian tribes retain is of a unique and limited character.
It exists only at the sufferance of Congress and is

. subject to complete defeasance.” Wheeler, 435 U.S. at

323; see also United States v. Wadena, No. 96-4141,
slip op. (8th Cir. Aug. 11, 1998).

In Oliphant v. Suquamish Indian Tribe, 435 U.S. 191,
195, 98 S.Ct. 1011, 55 L.Ed.2d 209 (1978), the
Supreme Court held that Indian tribal courts do not
have inherent criminal jurisdiction over non-Indians
and therefore cannot assume such junisdiction, at least
not without specific legislative authorization to do so.

. As explained by the Court:

[T]he tribes’ retained powers are not such that they
are limited only by specific restrictions in treaties or
congressional enactments.... Upon incorporation into

the -territory of the United States, the Indian tribes’

thereby come under the territorial sovereignty of the
United States and their exercise of separate power is
constrained so as not to conflict with the interests of
this overriding sovereignty. “[T]heir rights to
complete sovereignty, as independent nations, [are]
necessarily diminished."
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*S Id. at 208-09 (altcratlons in original) (citation

.omitted); see also Wheeler, 435 U.S. at 322-26

(discussing organic law doctrine of "implicit divestiture
of sovereignty"). As a result, the Court concluded, "an
examination of our earlier precedents satisfies us that,
even ignoring treaty provisions and congressional
policy, Indians do not have criminal jurisdiction over
non- Indians absent affirmative delegation of such
power by Congress.” Oliphant, 435 U.S. at 208; see
also Montana v. United States, 450 U.S. 544, 565, 101
S.Ct. 1245, 67 LEd2d 493 (1981) (recogmzmg
"general proposition that the mherent sovereign powers
of an Indian tribe do not extend to the activities of
nonmembers of the tribe").

In Duro v. Reina, 495 U.S. 676, 685, 110 S.Ct. 2053,

109 LEd.2d 693 (1990), the Court confirmed its

earlier statements that, at least in criminal matters, a
tribe's inherent sovereign powers extend only to tribe
members, irrespective of an individual's racial status as
an Indian. [FN2] It recognized that when a criminal

‘prosecution reflects a "manifestation of external

relations between the Tribe and outsiders,” including
nonmember Indians, such jurisdiction is necessarily
"inconsistent with the Tribe's dependent status, and
could only have come to the Tribe by delegation from
Congress.” 1d. at 686. - Importantly, any such
congressional delegation of power is "subject to the
constraints of the Constitution.” Id. This is so because
"[t)he exercise of criminal jurisdiction subjects a
person not only to the adjudicatory power of the
tribunal, but also to the prosécuting power of the tribe,
and involves a far more direct intrusion on personal
liberties.” Id. at 688. Because all Indians are also full
citizens of the United States, such an intrusion
necessarily implicates "constitutional limitations,"
including the "fundamental basis for power within our
constitutional system" that authority to govern is
derived from "the consent of the governed." Id. at
693-94.
Criminal trial and punishment is so serious an
intrusion on personal liberty that its exercise over
non-Indian citizens was a power necessarily
surrendered by the tribes in their submission to the
overriding sovereignty of the United States. [citation
omitted). We hesitate to adopt a view of .tribal
sovereignty that would single out another group of
citizens, nonmember Indians, for trial by political
bodies . that do not include them. As full citizens,
Indians share in the temritorial and political
sovereignty of the United States. The retained
sovereignty of the tribe is but a recognition of certain
additional authority the tribes maintain over Indians
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who consent to be tribal members. Indians like all
other citizens share allegiance to the overriding
sovereign, the United States. A tribe's additional
authority comes from the consent of its members, and
so in the criminal sphere membership marks the
bounds of tribal authority.

*6 Id. at 693. Thus, "the sovereignty retamed by the
tribes in their dependent status within our scheme of
government,” does not include "the power of criminal
jurisdiction over nonmembers.” Id. at 684. Instead, the
fundamental status of an Indian who is not a member of
the tribe that seeks to prosecute him is identical to that
of a non-Indian. See id. at 693.

Congress responded to Duro by amending the Indian
Civil Rights Act (ICRA), 25 U.S.C. §§ 1301-03 (1983
& Supp.1998). [FN3] The amendment redefined the
statute’s definition of "powers of self-government” to
include "the inherent power of Indian tribes, hereby
recognized and affimed, to exercise criminal
jurisdiction over all Indians.” 25 U.S.C. § 1301(2). It
also created a definition of "Indian,” as "any person
who would be subject to the jurisdiction of the United
States as an Indian under section 1153 of Title 18 if
that person were to commit an offense listed in that
. section in Indian country to which that section applies."
25U.S.C. § 1301(4).

These post-Duro amendments reflect an attempt by
Congress to rewrite the fundamental principles upon
which Duro, Oliphant, and Wheeler were based by
redefining the Indian tribes' "inherent” sovereign status
- as having always included criminal jurisdiction over
nonmember Indians. [FN4] Thus, we are presented
with a legislative enactment purporting to recast history
in a manner that alters the Supreme Court's stated
" understanding of the organizing principles by which the
Indian tribes were incorporated into our constitutional
system of government. The question we must address,
then, is whether the amendment's authorization of
criminal jurisdiction over nonmember Indians is, as
Congress asserted, simply a non-substantive
"recognition” of inherent rights that Indian tribes have
always held or whether it constitutes an affirmative
delegation of power.

The Supretﬁe Court has not yet had occasion to-

directly construe the post- Duro revision of the ICRA.
However, in South Dakota v. Bourland, 508 U.S. 679,
694-95, 113 S.Ct. 2309, 124 LEd.2d 606 (1993),
issued after the changes had been enacted and
permanently codified, the Court once again affirmed the
principle that jurisdiction of an Indian tribe over
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nonmembers of the tribe, irrespective of race, is neither
inherent nor sovereign, and is not possible absent an
affirmative delegation of power from Congress:
The dissent's complaint that we give "barely a nod” to
the Tribe's inherent sovereignty argument is simply
another manifestation of its disagreement with
Montana, which announced "the general proposition
that the inherent sovereign powers of an Indian tribe
do not extend to the activities of nonmembers of the
tribe,” 450 U.S., at 565, 101 S.Ct., at 1258. While the
dissent refers to our "myopic focus" on the Tribe's
prior treaty right to "absolute and undisturbed use and
occupation” of the taken area, it shuts both eyes to the
reality that after Montana, tribal sovereignty over
nonmembers "cannot survive without express
congressional delegation,” 450 U.S., at 564, 101
S.Ct., at 1258, and is therefore not inherent.
*7 508 U.S. at 695 n. 15 (intemnal citations omitted),
see also Strate v. A-1 Contractors, 520 U.S. 438, 117
S.Ct. 1404, 1409 & n. 5, 137 L.Ed.2d 661 (1997);
Montana v. Horseman, 263 Mont. 87, 866 P.2d 1110,
1115 (Mont.1993) (holding that Indian tribe's criminal
Jurisdiction over nonmember Indian was governed by
status of law at time of crime and stating that
"(a]ithough the Duro decision has been superseded by
statute, the decision is still good law as it involves
tribal sovereignty™).

Although Congress possesses a sweeping, plenary
power to regulate Indian affairs under the Indian
Commerce Clause, that power remains subject to
constitutional limitations. [FNS] It is necessarily
tempered by "judicially enforceable outer limits,"
including "the judiciary's duty 'to say what the law is,' "
which extends to interpretation of the Constitution
itself. United States v. Lopez, 514 U.S. 549, 566, 115
S.Ct. 1624, 131 L.Ed.2d 626 (1995) (quoting Marbury
v. Madison, | Cranch 137, 177, 2 L.Ed. 60 (1803)).

We conclude that ascertainment of first principles
regarding the position of Indian tribes within our
constitutional structure of government is a matter

-ultimately entrusted to the Court -and thus beyond the

scope of Congress's authority to alter retroactively by
legislative fiat. Fundamental, ab initio matters of
constitutional history should not be committed to
"(slhifting legislative majorities” free to arbitrarily
interpret and reorder the organic law as public
sentiment veers in one direction or another. City of
Boerne v. Flores, --- U.S. ----, ---, 117 S.Ct. 2157,
2168, 138 L.Ed.2d 624 (1997).

Prior to the post-Duro amendment, criminal
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jurisdiction over nonmember Indians did not exist, as it
had been "necessarily surrendered by the tribes in their
submission to the overriding sovereignty of the United
States.” Duro, 495 U.S. at 693. Although Congress
presumably acted within its power in delegating
criminal jurisdiction over nonmember Indians to the
tribes, it was beyond Congress's power to declare
existent a sovereignty-based jurisdiction that the Court
has declared to be nonexistent. Thus, we conclude that
the post- Duro amendment to the ICRA constitutes an
affirmative delegation of jurisdiction from Congress to
. the tribes.

Iv.

Because the power of the Winnebago Tribe to punish
those who are not its members emanates ‘solely from
congressionally delegated authority, the tribal court that
convicted Weaselhead and the federal court in which a
second conviction is now sought to be secured do not
"draw their authority to punish the offender from
distinct sources of power” but from the identical
source. Heath, 474 U.S. at 88. The dual sovereignty
limitation on the constitutional protection from double
jeopardy is therefore inapplicable, and the Double
Jeopardy Clause bars federal prosecution of
Weaselhead for the same conduct that provided the
factual basis for his earlier conviction in tribal court.

*8 The order denying Weaselhead's motion to dismiss
Count III of the superseding indictment is reversed, and

the case is remanded to the district court for further '

- proceedings consistent with this opinion.

MORRIS SHEPPARD ARNOLD, Circuit Judge,
dissenting, .

As [ understand it, the court is of the .opinion that the
determination of what sovereign powers Indian tribes
inherently possess is somehow "ultimately entrusted to

the [Supreme] Court and thus beyond the scope of-

Congress's authority to alter retroactively by legislative
fiat." I respectfully disagree and cannot locate any such
legal principle in the relevant cases or in the
Constitution.

The court's reference to "the position of Indian tribes
within our constitutional structure of government”
would seem to indicate that it believes that inherent
Indian sovereignty is defined by the Constitution, as
would the court's reliance on Marbury v. Madison, 5
U.S. (1 Cranch) 137, 177, 2 L.Ed. 60 (1803). Indeed, it
would be difficult to understand how Congress could
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have -no power over deterfnining the parameters of
inherent tribal sovereignty unless the matter had some
constitutional basis. But that is not the case.

Chief Justice Marshall, in Cherokee Nation v. Georgia,
30 US. (5 Peters) 1, 16-19, 8 LEd. 25 (1831),
suggested that the question of whether an Indian tribe
was a state was to be determined by reference to the
uniform custom of nations and, more important, by
reference to the history of our country's dealings with
various Indian tribes. Indian tribes, he wrote, "have
been uniformly treated as a state, from the settiement of
our country... The acts of our government plainly
recognise the Cherokee nation as a state, and the courts
are bound by those acts.”" Id. at 16. Chief Justice

" Marshall made no intimation that the. Constitution had

anything to say on the question of whether Indian tribes
are states. The Constitution is simply silent on the
matter and on the related question of inherent Indian
sovereignty. These are matters that are to be decided by
reference to governmental custom and practice and to
the general principles of the jus gentium.

In other words, the question of what powers Indian
tribes inherently possess, as the district court
recognized, has always been a matter of federal
common law. As a recent law review article noted, .
"Oliphant and Duro were not constitutional decisions;
they were founded instead on federal common law."
See L. Scott Gould, The Consent Paradigm: Tribal

 Sovereignty at the Millennium, 96 Colum. L.Rev. 809,

853 (1996). That being the case, Congress has the
power to expand and contract the inherent sovereignty
that Indian tribes possess because it has legislative
authonity over federal common law.

The tribal court in this case thus proceeded under an

" inherent sovereignty, not under one that Congress

delegated, in exercising jurisdiction over Mr.
Weaselhead, and the doctrine of double jeopardy would
therefore not bar a further prosecution of him by the
federal government.

*9 | therefore réspectfully dissent and 'would affirm the
district court on the basis of its well-reasoned opinion.

FN1. Prior to Wheeler, we had held that the Double
Jeopardy Clause did not bar successive tribal and federal
prosecutions of a tribe member for the same offense,
creating a division of authority among the circuits. See
United States v."Walking Crow, 560 F.2d 386, 388-89
(8th Cir.1977); Wheeler, 435 U.S. at 316 n. 6.

FN2. The Duro decision confirmed our ‘prior holding
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that tribal courts are without criminal jurisdiction over
nonmembers, including nonmember Indians. See
Greywater v. Joshua, 846 F.2d 486, 493 (8th Cir.1988)
("We thus conclude that the Tribe's authority to
prosecute nonmember Indians is nonexistent").

FN3. The amendment was initially effective only
through September 30, 1991, but was subsequently
enacted as a permanent measure. See Pub.L. No.
101-511, § 8077, 104 Stat. 1856, 1892-93 (1990)
(codified at 25 U.S.C. § 1301(2), (4)); PubL. No.
102-137, § 1, 105 Stat. 646 (1991) (codified at 25
U.S.C. § 1301(2), (4)).

FN4. Weaselhead concedes, and we agree, that
Congress's intent to do so is plain from the legislative
history. See Mousseaux v. United States Comm'r of
Indian  Affairs, 806 F.Supp. 1433, 1441-43
(D.S.D.1992), aff'd in part and remanded in part on
other grounds, 28 F.3d 786 (8th Cir.1994) (detailing
legislative history of postDuro amendments and intent of
Congress to thereby create "legal fiction” that Duro was

never decided).

FNS. See, ¢.g., Seminole Tribe of Florida v. Florida, 517
US. 44, 72- 73, 116 S.Ct. 1114, 134 L.Ed.2d 252
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(1996) (holding that Eleventh Amendment prevented

Congress from authorizing suits by Indian tribes against
States to enforce legislation enacted pursuant to Indian
Commerce Clause); Duro, 495 U.S. at 693 (1990)
(stating that Supreme Court precedent regarding
legislative power over Indian affairs suggests
“constitutional limitations even on the ability of
Congress to subject American citizens to criminal
proceedings before a tribunal that does not provide
constitutional protections as a matter of right"); Hodel v.
Irving, 481 U.S. 704, 712- 18, 107 S.Ct. 2076, 95
L.Ed.2d 668 (1987) (holding that congressional statute
which escheated tribe members' and others' fractional
interests in reservation trust lands to tribe was
unconstitutional taking); Delaware Tribal Business
Comm. v. Weeks, 430 U.S. 73, 84-85, 97 S.Ct. 911, 51
L.Ed.2d 173 (1977) (holding that plenary power of
Congress in matters of Indian affairs is not absolute nor
immune from judicial scrutiny); Morton v. Mancari, 417
U.S. 535, 553-55, 94 S.Ct. 2474, 41 L.Ed.2d 290
(1974) (stating that standard for determining whether
statute was appropriate exercise of authority under
Indian Commerce Clause is whether it is "tied rationally
to the fulfillment of Congress' unique obligation toward
the Indians").

END OF DOCUMENT
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PREFACE

The Child Abuse Prevention and Treatment Act was signed into law in 1974. Since that time, the Federal
Govermnment has served as a catalyst to mobilize society’s social service, mental health, medical, education,
legal, and law enforcement resources to address the challenges in the prevention and treatment of child abuse
and neglect. In 1977, in one of its early efforts, the National Center on Child Abuse and Neglect NCCAN)
developed 21 manuals (the User Manual Series) designed to provide guidance to professionals involved in
the child protection system and to enhance community collaboration and the quality of services provided to
children and families. Some manuals described professional roles and responsibilities in the prevention,
identification, and treatment of child maltreatment. Other manuals in the series addressed special topics, for
example, adolescent abuse and neglect.

. Our understanding of the complex problems of child abuse and neglect has increased dramatically since the
user manuals were developed. This increased knowledge has improved our ability to intervene effectively
in the lives of troubled families. For example, it was not until the early 1980's that sexual abuse became a
major focus in child maltreatment research and treatment. Likewise, we have a better grasp of what we can
do to prevent child abuse and neglect from occurring. Furthermore, our knowledge of the unique roles key
professionals can play in child protection has been defined more clearly, and a great deal has been leamed
about how to enhance coordination and collaboration of community agencies and professionals. Currently,
we are facing new and more serious problems in families who maltreat their children. For example, there is
asignificant percentage of families known to Child Protective Services (CPS) who are experiencing substance
abuse problems; the first “drug-exposed infant™ appeared in the literature in 1985.

Because our knowledge base has increased significantly and the state-of-the-art of practice has improved
considerably, NCCAN has updated the User Manual Series by revising many of the existing manuals and

creating new manuals that address current innovations, concems, and issues in the prevention and treatment

of child maltreatment. The user manuals offer a distillation of the current knowledge base in the field of
child maltreatment, but cannot cover all aspects of the topic completely. These manuals should not serve as
substitutes for a thorough familiarity with professional standards.

This manual, The Role of Law Enforcement in the Response to Child Abuse and Neglect, provides the
foundation for the involvement of law enforcement agencies in combating the crime of child abuse and
neglect. The manual is intended to be used primarily by local, State, tribal, and military law enforcement
agencies. It may also be used by other professionals involved in child abuse and neglect intervention such
as CPS, education, mental health, legal, health care, and early childhood professionals to gain a better
understanding of the role of law enforcement in child protection. Other mamuals are available that examine
the role of CPS caseworkers, educators, health providers, and legal professionals, as well as a basic manual
that provides an overview of the problem of child abuse and neglect and the roles of the key professionals in
the prevention, identification, and treatment of child maltreatment.
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INTRODUCTION

PURPOSE OF MANUAL

This manual is designed to provide guidance to local and State law enforcement agencies, tribal police
agencies, and law enforcement officials within the military establishment as they plan their involvement and
fulfill their responsibilities in combating child abuse. The manual examines:

the roles of law enforcement in the intervention of child maltreatment;
the nature of team investigations;

the investigative process;

how other disciplines intcm:la;e with law enforcement;

interviewing children; and

specialized types of investigations and issues of significant interest to law enforcement officers.

The manual also will be useful to other professionals, especially child protective service (CPS) caseworkers
as they attempt to work in a multidisciplinary environment with law enforcement personnel. If other
professionals understand the role of law enforcement personnel and their motivations, potential conflict
between disciplines can be reduced.
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OVERVIEW OF THE CHILD PROTECTION SYSTEM

Law enforcement is one of the key professions mvolved in the child protection system. Each discipline
involved in the system maintains its own purpose, authority, philosophical basis, and approaches to
intervening in child abuse and neglect. For example, Child Protective Services (CPS) generally is designated
as the agency responsible for receiving reports of intrafamilial child maltreatment (and in some States all
types of abuse or neglect). The CPS agency maintains a social work orientation, with a focus on protection
of the child from further abuse and neglect and maintaining the integrity of the family. CPS has a rehabilitative
focus in its intervention. " State and Federal laws and professional values and standards support the preserva-
tion or reunification of the family. Decision making in these agencies is often shared, with individual CPS
caseworkers seeking consultation from supervisors or legal counsel prior to significant case action such as
the removal of a child from his/her family.,

Most child protection systems receive reports 24 hours a day. Some do so through family “hotlines” at the
local or State level while other, generally more rural communities rely on law enforcement to receive the
calls after hours. Law enforcement refers the emergencies to the “on-call” CPS caseworker. A few States
rely exclusively on law enforcement for after hours emergency response. A limited number of agencies
contract with private agencies to handle these cases. The largest percentage of the total reports are cases of
neglect. In most jurisdictions law enforcement only becomes involved with the more serious cases, those
involving serious injury, sexual assault, and death.

Law enforcement’s mission is to investigate crimes and refer those believed responsible for the crime for
criminal prosecution. The police agency is organized in a quasi-military structure with clear lines of authority.
Individual officers generally act on their judgment without the requirement of formal consultation with

supervisors. The prosecutor and other professionals, such as victim/witness advocates, use the results of law

enforcement investigations to prosecute cases and assist victims.

Other key professionals such as physicians and other health personnel not only treat the injuries incurred as
the result of abuse, but also provide critical information to investigators. Mental health professionals are also
valuable members of the community's child protection team, assisting investigators in understanding what
has happened to the child and using their skills to treat the emotional effects of maltreatment. Officers
involved in the child protection system encounter a greater diversity of judicial forums than in other areas of
law enforcement. Notonly will they work with prosecutors and criminal courts, but they may find themselves
called upon to testify in juvenile or family court, divorce courts (when allegations of abuse are being
considered), and even before State administrative bodies such as day care licensing boards. Often less known
to the law enforcement officers are the other members of the community’s child protection system such as
public health professionals, domestic violence shelter staff, homemakers, volunteers, educators, self-help
groups, and others. .
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ROLE OF LAW ENFORCEMENT IN COMBATING
CHILD MALTREATMENT

Law enforcement officers tend to view child abuse and neglect not as a social problem, but rather in the
context of criminal law, and in “most States, all or most all forms of reportable child abuse or child neglect
are crimes.”! Consequently, officers generally focus their energy on preservation and collection of evidence
for criminal prosecution. Unless they have been trained in the philosophy of child protection, law enforce-
ment officers will generally see little importance in family preservation. Many officers will believe a parent
who abuses or neglects a child has abdicated parental responsibilities and does not deserve to care for the
maltreated child. Most officers will consider incarceration of the person(s) responsible for the child’s
condition as the desirable outcome. As officers gain experience in cases of child maltreatment, they often
begin to appreciate the civil protection altematives CPS offers, the value of casework intervention, and the
need for efforts to protect children without resorting to out-of-home placement.

Child abuse and neglect represents a departure from the more traditional law enforcement cases. Most crime
reports can be accepted as generally factual. That is, if Mrs. Jones reports her house has been burglarized,
the responding officers can enter the case with the presumption that a crime has occurred and set out to find
the person(s) responsible. In child maltreatment cases, however, the officer must first establish-that a crime
has, in fact, occurred. He or she cannot assume, in the absence of other evidence, that the injury or sexual
assault reported has occurred, and that the child’s condition is the result of an individual’s actions or willful
inactions. In fact, 47 percent of cases of child abuse or neglect reported to CPS across the Nation do not
present adequate evidence to be substantiated.2 (Law enforcement officers can expect to see a somewhat
higher rate of substantiated cases due to the nature of the cases with which they typically get involved.) The
role of the law enforcement officer and the CPS caseworker, as well, is first 1o determine if abuse or neglect

has occurred, and if so, who is responsible, then decide what actions, if any, are necessary to protect the -

child. Only then can the officer really focus on collecting the evidence necessary for a criminal prosecution.

SPECIALIZED KNOWLEDGE AND SKILLS

The crimes of child abuse and neglect also present some other unique issues. First, the victim is always a
child, and some are very young. The officer’s ability to communicate with children is dependent upon his/her
understanding of cognitive and language development of children. The crime victims in this class of case
are at a disadvantage in any subsequent legal proceedings. Second, many forms of abuse resemble nonabusive
conditions. Inflicted traumatic injuries will be described by defense attomeys as the result of accidents. Some
medical conditions may also be initially misdiagnosed as maltreatment, evenby trained medical professionals.
Therefore, the officer must consider all reasonable alternative explanations for the child’s condition. The
situation is especially sensitive when it involves child death. Complicating the investigation further is the
fact that child abuse and neglect generally occurs in private places and the victims, for a number of reasons,
may actively try to hide the evidence of maltreatment and deny its existence even when approached by an
investigator.

Lawenforcementofficers assigned to child abuse investigations must possess special skills. The investigators
chosen for this type of work should be able to communicate and empathize not only with the victim but also
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with the family and the perpetrator. In many instances, if the investigator can talk effectively with the .

offender, he or she can obtain a confession or other incriminating statements. Often, meticulous, detailed
effort is necessary to build the case. Also, knowledge of the patterns and types of child maltreatment isa
necessit}_' for the investigator.

Investigators who work with child abuse cases must receive special training. While a good investigator can
workonadﬁldabusecase.speciaﬁzedhwwledgeandskﬂlseﬁmmatcmud:ofme guesswork on the part
of the investigator. Any law enforcement training provided to investigators must focus on the special needs
of the victim. It is important for the investigator to realize that the victims of child abuse may suffer both
psychological and physiological trauma. Immediate attention to psychological wounds assures greater
possibility of successful treatment just as immediate attention to physical wounds assures greater probability
of successful medical treatment. Finally, investigators must also be able to share authority with other
disciplines and work in a team environment with CPSofﬁcialsiftheoutoomeofallagenciw isto be achieved.

LAW ENFORCEMENT ROLES
Law enforcement officers play many roles in the community’s response to child abuse and neglect.
Prevention/Advocacy )

Because law enforcement officers are seen as a symbol of public safety, they are in an excellent position to
misecommmﬁtyawammsabmnchﬂdabuseandneglect. Their perspective on the issue will carry
sig!ﬁﬁcamweiginwiﬂxmemediaandmewblic at large. Because of this, many law enforcement agencies
actively participate in community education efforts designed to reduce the risk of child abuse and neglect

and encourage reporting. nzemostcommonptevenﬁonpmgramsmheldinsdmolsetﬁngsmdtarget

" extrafamilial sexual abuse. Officers conductingsuchpmgmmsmustbalanceﬁxeirpmseMtiomwiﬂxmateﬁal

on abuse by relatives and caregivers if programs are to be effective for most potential victims.
Reporting

Because of their presence in the community, law enforcement officers often encounter situations that appear
to involve child maltreatment. For example, on domestic calls or during drug arrests the officer may see
evidence of harm to a child. Poﬁceam.mfacglegaﬂymandawdtoreponmymspecwdabusemdncglect
in all but three States.3 Nationally, law enforcement makes about 16 percent of all reports of suspected
maltreatment to CPS4 '

Support to Child Protecﬁve Services

It is increasingly important for CPS and law enforcement to work together. One area of cooperation involves
law enforcement support to CPS. Sometimes CPS caseworkers must visit isolated, dangerous locations and
deal with mentally unstable, violent, and/or substance controlled individuals. Caseworkers generally do not
have on-site communication (radio, car phone, etc.), weapons, or special training in self-protection. Because
of this and the stabilizing effect that law enforcement personnel have on many people, it is often necessary
for law enforcement personnel to accompany CPS caseworkers to conduct their investigations.




Law enforcement officers may accompany CPS caseworkers based on the location of investigation, the time
of night, or history of the subjects involved. Failure to have proper backup has unfortunately resulted in the
deaths of several CPS caseworkers and injuries to many others.

Law enforcement's authority is also much more widely accepted than the CPS authority. Many times CPS
caseworkers are denied access to alleged victims of maltreatment while law enforcement’s requests to see

the child are honored. The officer with the power of arrest is also in an excellent position to enforce any

standing orders of the court. For example, in States that allow warrantless arrests of those violating civil
protection orders, the officer may be able to remove an offender from the home who has previously been
placed under restrictions by the court. In some circumstances, this may avoid the need to remove a child
from his/her home.

When it is necessary to remove children from their home, law enforcement officers are often called upon for
assistance. Law enforcement has general authority to take custody of children. However, 46 States give
specific authority to officers to take legal custody of children without a court order.> Approximately 20 other
States also provide the same authority to CPS caseworkers® but “most do not attempt forcible removal of the
child without police assistance. This is good practice, because the parent is less likely to react violently if
police are present.”’ -

Immediate Response

Law enforcement is often able to react to emergency situations faster than CPS. If officials leam that a child
is being seriously abused or the perpetrator is trying to flee the jurisdiction of the court with a child in State
custody, a patrol unit can generally get to the scene much faster than CPS and stabilize the situation until
CPS and/or law enforcement investigators can arrive. Law enforcement is also available 24 hours per day
while the CPS after hour response is limited in some communities.

Investigative Role

Law enforcement is the criminal investigative agéncy in the community and often must investigate the same

incident, involving the same people, as CPS. In many communities this involves a parallel investigation
where CPS and law enforcement must attempt to not work at cross purposes. To