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Abstract

The purpose of this research paper was to examine the implementation
of Ohio's "psychopathic offender" law, commonly referred to as the Ascherman
Act, as it appliled to a specific sample of the total offender population
committed under that Act.

The Ascherman Act was designed to be administered by the criminal
courts in dealing with psychopathic or mentally retarded offenders in cases
in which the court found that these offenders presented a menace to society,
and that the imposition or continued enforcement of the applicable penal
sentence would not afford to. society such protection from these offenders
as was needed.

A preliminary analysis of data collected by the Program for the Study
of Crime and Delinquency in an overall examination of the implementation of
the Ascherman Act revealed that there were several offenders to whose
offense the intent and wording of the Act did not seem to apply, leading to
the formulation of the research hypothesis: Persons convicted of crimes
"unrelated” to the Ascherinan Act and thereafter ordered to be evaluated and
subsequently committed to Lima State Hospital under the provisions of that
Act, will be found to be neither mentally 111, mentally retarded, or psycho-
pathic offenders, nor will‘they have a prior record of arrests, convictions
and/or psychiatric treatment (which might have given an indication of menace
to themselves and the public).

A sample of eleven offenders was drawn from the total committed Ascherman
population for the period 1965’to 1972. ZEach of these offenders ‘had been
convicted of a crime that this study has defined as "unrelated" to the intent
of the Act (i.e., disturbing the peace and giving false information to an

official),




The case records, kept at LSH, for each of the offenders were examined

to determine three main points:

1.

What factors may have existed so that the court would order an
offender of this type to be evaluated under the provisions of the
Ascherman Act in the first place?

What factors existed regarding the offender and/or his past record
that would have had a determining effect on the evaluating facility's
diagnosis and recommendation?

In considering the content of these filrst two questions, why did the
court, after considgring the offenders record and his diagnosis,
adjudge him to be either a mentally ill, mentally retarded or psycho-
pathic offender and subsequently commit him under the provisions of

the Ascherman Act?

The above mentioned case records and the Log Book of Ascherman Offenders

at LSH were the major sources of data for this study.

Examination of the case records of the eleven offenders, in respect to

the three major areas previously mentioned, revealed a preponderance of

evidence against acceptance of the research hypothesis.

The basic conclusions were:

1.

I~

The courts relied heavily on the offender's past arrest and/or
psychiatric treatment records in deciding to order an evaluation.
The examining facility also relied on the past records, and in each
case made a diagnosis whose definition fit the offender's behavioral
pattern.

In deciding commitment, the courts followed recommendation offered
by LSH and adjudged the offender according to their diagnosis.

All eleven offenders were found to be either mentally ill, mentally

ii

retarded or psychopathic, and all eleven did have prior arrest
and/or psychiatric treatment records, |
These conclusions are not to be extended to include the general
population and reflect an examination of only those eleven offenders
included in the sample of this study. It appears, however, that this
group did receive an evaluation, commitment and treatment within the intent

and wording of the Ascherman Act.

iid
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A CASE CLOSEUP: THE "UNRELATED CRIME" AND THE ASCHERMAN ACT

History and Background

Even a cursory review of the history of laws will reveal that man
has generally made laws to fit his needs as they arose. Fortunately or
unfortunately, many of these pieces of legislation have remained on the
law books year after year, decade after decade.

An example of such laws was evidenced in the late 1930's, when there
was a genevral public clamoring for legislation to protect people from the
"heinous" sexual offender. The justification for such laws rested as a
series of explicit and implicit assumptions. It was generally assumed
that: 1) there was great danger to women and children, 2) the number
of these endangering sex crimes was rapidly increasing, and 3) they
were usually committed by the '"sexual psychopath", who has a high degree
of offense persistence throughout his life. Further, it was assumed that
psychiatrists were able to diagnose and to identify their type of deviancy;
that 'sexual psychopaths'" whn were so identified should then be confined
as irresponsible and dangerous persons; and that they should not be released
until pronounced cured of their "malady" by a court of law.l

To cope with this offender group, Ohio (and several other states)
enacted specific statutes to deal with the so-called "sexual psychopath'.
The Ohio Act is entitled "Judgment and Justice: mentally deficient and
psychopathic offenders". It is most commonly referred to as the "Ascherman
Act," and hereinafter shall be referred to as such. The Act bears the name

of State Senator Leo Ascherman, the man who introduced the bill into the

1




Ohio Senate where it was passed in 1939.

The Ascherman Act 1ig presently an integrated part of the Ohio Revised
Code, sections 2947.24 through 2947.29. The original Act has been amended
many tf.aes, the most significant in 1945, 1967 and 1969.2

According to reccrds from Lima State Hospital, hereinafter referred
to as LSH, the first commitment under the provisions of the Ascherman Act
was made in November of 1943. Since that time and until late December,
1972 (a total of 29 years), 10,500 cases have been admitted to LSH for
obgservation. Of these, over 3,500 were subsequently committed by the
courts to LSH for an indefinite time period.

The Ascherman Act was ofiginally written to be applied only to felony
cases. The 1945 amendment intended this application to include certain
misdemeanents. The alternative of probation in dealing with all offenders
(except those disqualified under section 2951.04) was given to the courts

in the 1967 amendment. And finally, the amendment of 1969 changed the

language of '"mentally deficient offender' wherever it appeared in sections

2947.24 through 2947.28, to "mentally retarded cffender", although "mentally

deficient” was retained in the title. This 1969 amendment also brought

under inclusion persons convicted of abusing, beating, or otherwise causing

physical injury to a child, according to the manditory examination provision

of section 2947.25,

Over the years since it was passed, the Ascherman Act has also come to
be commonly called "Chio's Sexual Psychopath Law." 1In actuality, the Act
does not contain within its language either the word "sex" or "sexual
psychopath'. The sexual connotatlon is created in section 2947.25. This
section spells out the offenses for which a psychiatric examination prior
to sentencing is mandatory. These offenses are: 1) assault upon a minor

2

(2903.01), 2) rape (2905.01), 3) rape of daughter, sister or female under
twelve (2905,02), 4) carnal knowledge of a female ‘under sixteen (2905.03),
5) attempt to have carnal knowledge of a female under sixteen (2903.04),
6) incest (2905.07), 7) sodomy (2905.44), and most recently 8) all persons

convicted of child abuse as provided for in section 2947.25.

Problem Definition

Considering this stereotype of the Ascherman Act as "Ohio's Sexual
Psychopath Law,'" the Program for the Study of Crime and Delinquency began
preliminary investigation and research in order to evaluate the effective
implementation of the Act and related statutes. During the latter part
of 1972, gross data were gathered at ISH, from what is referred to as
"The Admission's Log Book for Ascherman Offenders." Data were obtained
on those persons committed to LSH under the Ascherman Act from early 1965
through late 1972. Scme data for the years 1943 through 1965 were already
available from what has come to be known as "The Crist Study."3

In a preliminary analysis of the data for the 1965~1972 period, it
was found that approximately three-fourths of those’ persons committed to
LSH under the provisions of the Ascherman Act had been convicted of non
sex-related crimes. This means that only one-fourth of the committed
population had in fact been convicted of what would be considered to be
appropriate sex-related crimes.

Obviously therefore, the Ascherman Act includes many more kinds of
offenders than just sex offenders.

"Sections 2947.24 through 2947.29 inclusive, of the Revised
Code shall be administered by the criminal courts in dealing
with mentally retarded offenders and psychopathic offenders
in cases in which the court finds that the imposition or
continued enforcement of the applicable penal sentence will
not afford to the public proper protection against possible

future criminal conduct of such mentally retarded or psycho-

pathic offenders."
3



The Act then, is intended to keep dangerous mentally retarded and
psychopathic offenders off the street and receiving "treatment'. This
1s done through a civil commitment to the Department of Mental Health
and Mental Retardation, by ordering the commitment of the offender indefi-
nitely until such offender is recovered or restored to reason. To do
this, the evaluating agency is also attempting to predict the possible
menace of an offender to society. This is a heavy responsibility; the
reader must ask himself if the provisions of the Act are able to handle
this task adequately.

"After conviction and before sentencing, a trial court

shall refer for examination all persons convicted under
sections 2903.01, 2905.01, 2905.02, 2905.03, 2905.04, 2905.07
or 2905.44 of the Revised Code, and all persons convicted of
child abuse to the department of mental health and mental
retardation or to a state facility designated by the depart-

ment, or to a psychiatric clinic approved by the department;
or to three psychiatrists."

"Prior to sentence the court may refer for such examination
any person who has been convicted of any felony except murder
in the first degree where mercy has not been recommended, or
any misdemeanor when it has been suggested or appears to the
court that such person is mentally ill, or a mentally retarded
offender or a psychopathic offender."6

This means that at the court's discretion almost anyone brought to its
attention can be ordered to an evaluative examination of up to sixty days
length, after that person has first been convicted of almost any crime or
offense. Cases in which a plea of insanity might rule out a conviction do
not come under the Ascherman Act.

Such authority to order an examination gives the courts an extremely
broad discretionary power. If it appears or has been suggested to the court
that a person convicted of a crime is a mentally retarded, a mentally 111
or a psychopathic offender, the court can require an appropriate examination

of that person to determine the proper disposition of the case. Eighty-eight
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counties in Ohio each have a system of courts; each court is charged with
the above mentioned task.

If, after an examination of 30-60 days by the appropriate facility,
the person‘is in fact diagnosed in a manner that a judgment of mentally
111, mentally retarded or psychopathic offender might logically follow,
the court is charged with another task:

"The court shall conduct a hearing thereon not earlier than
ten nor later than thirty days after the service of the
examiner's report . . . . . .

If upon consideration of such report and such other evidence
as 1s submitted, the court finds that such person is mentally
111 . . . or is a mentally retarded offender or a psychopathic
offender, the court shall enter such findings on the Records,
and shall either:

(a) Place the defendent on probation under sections 2951.02
to 2951.12 inclusive of the Revised Code.

(b) Impose the appropriate sentence for the offense of which
the person was convicted, At the same time the court shall
enter an order of indefinite commitment of such person to the
-department of mental health and mental retardation, during
the continuance of which the sentence shall be suspended.
Thereupon such person shall be sent to an appropriate insti-
tution deslgnated by the department . . . Such orders of in-
definite commitment shall show the offense of which such
person was convicted and the minimum and maximum penalties
therefore. Certified copies of said order and the reports

of the examiners, unless submitted by the department, shall
be sent to the department. Every order of indefinite commit-
ment is a final order."’/

It is possible for an offender who has been referred for an examination
at the discretion of the court, and who then has been properly committed by
that court, to spend a considerable period of time in confinement at LSH
prior to recovery and removal from that institution. Once removed from LSH,
the offender is usually either placed on probation by the courts or can be
transferred to an appropriate penal institution to serve the remainder of
his suspended sentence. This latter course of action is mandatory in the

5
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case of the non-probationable offenses (e.g. incest, rape, arson).

With all of the preceding information in mind, and the fact that the
Ascherman Act can be applied to a very wide range of offenders, we would
now like to focus on the more specific problem as defined here.

When preliminary data analysis was begun, a decision was made to
examine a specific group of offenders: those whose offense, on the surface,
did not seem to logically apply to the intent of the Ascherman Act.

This offender group consists of people who have been convicted of what
will hereinafter be referred to as crimes apparently "unrelated" to the
intent of the Ascherman Act. The operational definition of crimes "unrelated"
to the Act, is as follows:

(a) Crimes not specifically mentioned in section 2947.25 of the
Ohio Revised Code, for which examination is mandatory.
(b) Crimes generally of a non-violent nature, where personal
physical harm to a victim (other than the offender) was not a
factor.
(¢) Crimes which were found in a preliminary review of gross data
to have had few, usually only cne, person convicted of each.
(d) Specifically these '"unrelated" crimes selected for analysis are:
. Burning property to defraud - 2907.03
Pocket picking - 2907.29
. Issuing checks without credit - 2911.111
. Defrauding a garage owner - 2911.13
. Defrauding an innkeeper - 2911.14
Disturbing the peace - 2923.41
. Tampering with a motor vehicle of another - 4549.06
. Obtaining/selling exempted drugs - 3719.16
Giving false information - 2923.42

. Possession of a firebomb - 2907.02
. Uttering obscene language - 2905.3018

HFOoOwoo~SNaund>WNH

=

If a person were convicted of an "unrelated" crime, before he could be
committed to LSl under the provisions of the Act, he would normally have to

6

be adjudged as a mentally retarded, mentally 111, or a psychopathic
offender by the court. 1In most cases identifiable reasons why the courts
do or do not commit an offender to LSH can be found. Some judges always
seem to agree with the examiner's report and give their judgments accord-
ingly, but a few seldom concur with the pre-sentence evaluation.9

However, if an offender is convicted of an "unrelated" offense, the
question arises as to what guides the court to exercise its option of
requiring a pre-sentence evaluation? The only "hint" that one actually
gets from the Ascherman Act is given in the section which states that any
felony but murder in the first degree where mercy has not been recommended,
and any misdemeanor where it appears or is suggested that the offender is
mentally 111, mentally retarded or psychopathic §ffender may be referred
for examination. Unless appearances of deviant‘behavior by the offender
are very obvious, or unless the court is trained in or counseled by psych-
iatry, it seems highly unlikely that the court will be able to make this
assumption of '"need" based solely upon appearances. The existence of
"suggestibility" here is one that would become a more significant factor.
There are varying sources that could suggest this examination as an appro-
priate course of action to the court.

One such source might be the defendant's counsel. The defense counsel
may feel that his client is in need of treatment and thus suggest evaluation
to the court. Also the defense counsel in his endeavor to get a client's
charge reduced to a lesser offense may offer to make this suggestion of
examination as a stipulation for such plea bargaining.

Another source is the prosecutor's office. The prosecution might also
feel that the offender should be evaiuaﬁed‘for the possibility of treatment.
Prosecution may make this a definite term of any plea bargaining that would

7




be done as well,

Possibly, police or correctional authorities who have knowledge of
the offender’s prior record could suggest that there is something "wrong"
with the offendef that should be examined. Actually, ényone with the
knowledge of the offender, his past and/or his present status could offer
testimony to the court which might suggest something "wrong'" with that
offender.

And, finally, the court after hearing the testimony may decide an
evaluation is in order for any of the above reasons. jBut above this, we
must remember that the very first paragraph of the Act gives the courts a
task to which even appearance and suggestibility may succumb to 'hunch"
or 'vision". Here the courts are asked to predict the concept of menace.

This concept of menace has been interpreted in the Ascherman Act as
a potential rather than actual phenomenon. The existence of menace is
inferred from the "criminal tendencies" of the offender and must be con-
trolled in order to "avoid possible future criminal conduct."lo This
potential menace to the public constitutes one of the assumptions on which
involuntary hospitalization for the mentally ill, under the State's Code,
is established.11

The Ascherman Act does not require a differentiation of degree of
dangerousness of crimes for ﬁhich examination can be ordered (any felony .
and any misdemeanor). Therefore, an offender convicted of "defrauding a
garage owner'" for example, could be ordered to be evaluated and could be sub-
sequently indefinitely committed to LSH because he is considered a "menace"
to the public.

This entire concept is ambiguous by nature, resting on the assumption

that the probable recurrence - beyond any doubt - of a crime can be predicted.

8

" "The concept of menace cannot in any sense be regarded as a clinically

12
observable symptom of a proposed patient." And if this phenomenon

cannot be predicted by trained clinicians, then one hag to wonder if it
therefore can be predicted by anyone.

One might counter by saying that menace in the case of the psycho-
pathic offender can be predicted simply by the defined nature of a psycho-
pathic offender. Even if this were possible, 1t would only account for
less than one-half of all the persons committed to LSH under the Ascherman
Act. In the present study of offenders convicted of 4unrelated" crimes,
this would account for only five of the eleven cases. One can see that not
everyone committed to LSH under Ascherman is diagnosed as a psychopathic
offender.

" To find out precisely why a certain offender convicted of an "unrelated"
crimé'is ordered to be evaluated and subsequently committed to LSH, one would
have to place himself inside the "head" of the court in each instance. This
possibility is far removed from the ex post fact; nature of this paper, 1f
at all. One is left with an alternative and reasongble procedure of review-
ing the case records of those offenders committed to LSH following conviction
of seemingly "unrelated" crimes. Hopefully this would make possible a quali-
tative look at the individual offender. This might tell us what there was
about him that gave the courts cause to order an evaluation and then sub-
sequently commit him to LSH. This then is the specific problem to which this

paper is addressed.

Limitations of the Study

The data used in this study were limited to two major sources: 1) pre-

liminary statistics gathered by the Program for the Study of Crime and




Delinquency from the Admissions Log Book at LSH for Ascherman offenders

and 2) from the personal case records held at LSH. Because of the explora-
tory and purely descriptive nature of this study, no inferences may be
drawvn as to the generalization of these findings. Since there is no con-
trol group or comparative data, the use of extensive statistical analysis

was not possible, at least within the capabilities of the researcher.

Assumptions

There are several basic assumptions to this study; 1) that the data
available are complete and reflect actual treatment or disposition of the
patients involved, 2) that the participants in the implementation of the
Act are aware of the legal intention of that statute and are free to act
within or without its parameters, and 3) that review of case records at
LSH will provide sufficient data for a descriptive analysis of their

conformity to the wording and intent of the Act.

Operational Definitions and Discussion

Interdisciplinary semantics is a problem that clearly emerges when
one examines the Ascherman Act. Forvexample, the word psychopath and the
word soclopath have been used interchangeably for the past eight years in
the medical fields. Both describe the same type of person.13 The problems
arise when the terms are thought to have different meanings; this happens

quite often and causes problems in communication.

Mentally Retarded Offender: means any person who 1s adjudged mentally

retarded as defined in section 5125.011 of the Revised Code, who exhibits
criminal tendencies and who by reason thereof is a menace to the public.14
Section 5125.011 therefore defines "mentally retarded offender" as a person
having subnormal intellectual functioning originating in the development

10

period prior to age eighteen and is characterized by reduced learning
capacity including accompanying inadequate social adjustment as determined
by comprehensive evaluation or as determined by a court of record upon
such evidence as is deemed satisfgctory by such court to establish the

1

existence of mental retardation.

Mentally Il1 Offender: a) "a mentally ill individual means an indivi-

dual having an illness which substantially impairs the capacity of the
person to use self control, judgment, and discretion in the conduct of his
affairs and social relatioms, and includes lunacy, un;oundness of mind,
insanity, and also cases in which such lessening of capacity for control

is caused by such addiction to alecohol, or by such use of a drug of abuse
that the individual is or is in danger of becoming a drug dependent person,
so as to make it necessary for such person to be under treatment, care,
gsupervision, guidance, or control,"16 b) "mentally 111 individual subject to
hospitalization by court order means a mentally ill individual who, because
of his illness is 1likely to injure himself or others if allowed to remain
at liberty, or is in need of care or treatment in a mental hospital, and
because of this illness lacks sufficient insight or capaiity to make res-

ponsible decisions with respect to his hospitalization."

Psychopathic Offender: "means any person who is adjudged to have a

psychopathic personality, who exhibits criminal tendencies and who by reason
thereof is a menace to the public. Psychopathic personality is evidenced by
such traits or characteristics inconsistent with the age of such persons,

as emotional immaturity and instability, impulsive, irresponsive, reckless
and unruly acts, excessively self centered attitudes, deficient powers of
self disciplimne, lack of normal capaci;g to learn from experience, marked

deficiency of moral semse or control.”

11




The above is how the term is defined by the Ascherman Act and thus
it sets the trend for evaluative guldelines of the offender. There are,
however, several problems with this definition. Two of the major ones
are semantlic by nature: 1) the acceptance in the legal field of a medical
term, whose own meaning has long been in dispute even among psychiatrists;
and 2) the explanation and specification of a term medical by nature in a
19

legal act.

Antisocial Reaction: a form of "soclopathic personality disturbance"

characterized by impulsive, egocentric, unethical behavior. The antisocial,
or psychoéathic, individual acts as if he has no conscience, no sense of
responsibility, and no concern for the welfare of other people. He lives
for the moment, fails to profit from experience, feels no genuine loyalty
to any person, group or code of behavior. He is clearly abnormal, y;g he
cannot be classified as neurotic, psychopathic or mentally retarded.

In 1952 the American Psychiatric Association gave a definition of
"atisocial personality'". This term refers to chronically antisocial
individuals who are always in trouble, profiting neither from experience nor

21

punishment . .

Schizold Personality: "A personality pattern disturbance characterized

by shyness, introversion, and a tendency to avoid social contact and close
relationships." '"Case histories show that schizoid individuals were timid
and withdrawn in childhood, and became increasingly seclusive, detached, and
'shut~in' after puberty. If they work and live where only a minimal amount
of contact with other people is required, they may reach a fairly stable
adjustment. But if they are faced with threatening or overwhelming situa-
tions, theyzgay retreat further from the world and develop schizophrenic

reactions."
12

Schizophrenia (Paranoid Type): "The major symptoms oi thils reaction

type are poorly organized, internally illogical, .changeable delusions,
often accompanied by vivid hailucinations." "Paranoid reactions are the
most common form of schizophr_enia."23

In desﬁribing the disturbances of activity and behavior of the person
with schizophrenia, Goldenson states the following: "There is a progressive
loss of control by the higher rational brain centers, and behavior becomes
infantile, primitive and disorganized. The disturbances in activity take
many forms - lack of initiative and spontaneous activity, incapacity for
sustained activity toward any goal, bizarre grimaces, silly giggling, stereo-
typed gestures and postures . . . Other behavior disturbances are: auto-
matic imitation of the movements or utterances of others, extreme excitement

24
and overactivity, stuporous inactivity, and impulsive violence."

Due Process: As defined in the context of this paper, due process will
have been accorded the offender if all of the following three factors are
present: 1) the offender has been convicted of a crime; 2) the offender has

been given a psychiatric evaluation in accordance with the provisions of the

Ascherman Act, and 3) the offender has been given a court hearing prior to

sentencing and after said evaluation.

Case Disposition: The major disposition discussed will be the offender's

disposition of removal from LSH. Such a disposition usually ogcurs when the
offender has been found to be "recovered", or when his condition appears to
have improved to such an extent that he no longer needs the special custody,
care or treatment of the institution to which he was committed."25 Such
disposition of removal is most often 1) returned to court for further legal
proceedings or 2) directly transferred to a penal institution.

Parenthetically, for additional discussion on "Release and Recovery"

13
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procedures of éhe Ascherman Act, examination may be made of sections
2947.26, 2947.27 and 2947.28 of the Revised Code.

Treatment: Black's Law Dictionary defines treatment as: "a broad
term covering all the stages taken to effect a cure of an injury or disease;
the word including examination and disgnosils as well as application of
remedies."26

In searching the literature, very few specific definitions could be
found of just what "treatment" is. It has not been until recently that
treatment and a patient's right to treatment or non-treatment has been
given any real attention. One recent brochure put out by the National
Association for Mental Health has defined active treatment as follows:
"active, preventive, diagnostic, therapeutic, supportive, or rehabilitative
gservices shall mean that all treatment modalities consist of a planned and
written program of daily activities or services based upon diagnosis and
designed to prevent regression, improve adapﬁive capability, or maximize
ability to live independently. Such services may ‘include, but are not
limited to: drugs, testing, nursing, psychotherapy, home visits, counseling,
group therapy, casework, and other professionai and paraprofessional ser-
vices, which are a part of éctive care."27

For the purpose of this paper, in light of the fact that recent "treat-
ment definitions' have been developed since the removai dates of the majority
of offenders in the sample, treatment will be consildered to have existed if
most or all of the following have occured. They are: 1) custody and con-
finement, 2) use of medication to alter behavior, 3) placement in the
Ascherman Unit with involvement in that Unit's self government program,
4) various job assignments (one or more), or 5) involvement of offender in

some form of counseling, either group, individual, or both.
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A limit as to the use of drugs as a treatment tool is given in the
following statement which is extracted directly from an offender's case
record at LSH: "his mental condition has improved as the result of treat-
ment with tranquilizing drugs and he is still taking . . . "

An analysis of treatment, as 1t is considered to have existed for

these eleven offenders, is displayed in Table I.

TABLE I

Treatment Type Number of Patients

Medication: Heavy 6
Light 5
At least once placed in the Ascherman Unit. 7
Never placed in the Ascherman Unit 4
Involved in counseling 7
No record of counseling 4
Given at least one job assignment 6
No record of job assignments 5
Confined under custody for an average of twenty months 11
Not confined under custody for an average of twenty
months or at all 0

This fable demonstrates that six of the eleven offenders who were con-
victed of "unrelated" crimes were given heavy medication over a long period
of time. The term 'heavy" medication is derived from the offender's case
record medication charts. Where the chart indicated one or more drugs were
being administered over a period of several months, medication was considered
to be "heavy".

Seven offenders were found to have been placed in a ward of the Behavior
Treatment Unit and involved in that Unit's self government program at one
time or another. Also, seven of these eleven persons were found to have been

involved at one period in some form of counseiingn One or more job assignments
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were given to six of the offenders at some time during their confinement
at LSH.

All of the offenders were confined for an average period of twenty
months, as compared to an average stay for the total commited Ascherman
population of twenty-one months. This latter figure is based on prelimi-
nary statistical reports of the gross data for the period 1965 through
1972.

By definition therefore, ''treatment' will be considered to have existed
in some form for all eleven of the offenders committed for these "unrelated"
crimes.

There have been many court cases around which the right to treatment
for the "mental patient" has been the central issue. The following examples
are offered to suggest major components:

1. "A person hospitalized in a public hospital for a mental illness
shall be entitled to medical and psychiatric care and treatment;
the hospital may be required to show that it is making a bona
fide effort to cure or improve the patient and that the treat-
ment provided is suited to his particular needs" [J. Covington
v. D. W. Harris (1969 419 F 2d. 617,136 U.S. App. D.C. 35)].

2, "Indefinite commitment under sexual psychopath law is justifi-
able only upon a theory of therapeutic treatment" [D.C. code
1961 8§ 21-562, 22-3503 to 22-3511, 22-3504, 22-3506, 22-3508]
[M. I. Millard v. D.C. Cameron, Sup't etu. (1966 373 F 2d. 468,
125 U.S. App. D.C. 383)].

3. "One involuntarily committed to a public hospital as a sexual
psychopath is entitled to relief upon showing that he was not

receiving reasonably suitable and adequate treatment, and the
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lack of such treatment can not be justified by lack of staff
or facilities." [D.C. code 1961 § 22-3503 to 22-3511, 22-3504,
22-3506].

"One involuntarily committed to a mental hospital on being
acquitted of an offense by reason of insanity has a right to
treatment.”"” [ C. C. Rouse v. D. C. Cameron, Sup't etc. (1967
373 F 2d. 451, 125 U.S. App. D. C. 366)].

"Alleged denial of mental patient's right to treatment would
require remand of habeas corpus petition:for a new hearing."
[S. A. Dobson and R. Stultz v. A. C. Cameron Sup't etc. (1967,

383 F 2d. 519, 127 U.S. App. D. C. 324)1.

All of the above court examples point out that treatment is a right,

but none really ever define exactly what treatment is or should be. A more

recent court case, however, does offer guildelines for a treatment plan. That

case 1s Wyatt v. Stickney (M.D. Ala. 1972). The court held in this case

that a specific "treatment'" standard applies; that standard (Number 26) is

as follows.

Each patient shall have an individualized treatment plan., This plan

shall be developed by appropriate Qualified Mental Health Professionals,

including a psychiatrist, and implemented as soon as possible . . . in any

event, no later than five days after the patient's admission. Each indivi-

dualized treatment plan shall contain:

a) a statement of the nature of the specific problems and specific
needs of the patient;

b) a statement of the least restrictive treatment condition nec-
essary to achieve the purposes of committment;

¢) a description of intermediate and long range treatment goals,
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with a projected timetable for their attainment;
d) a statement and rationale for the plan of treatment for
achieving these intermediate and long range goals;
e) a specification of staff responsibility and a description
of proposed staff involvement with the patient in order
to attain these treatment goals;
f) criteria for release to less restrictive treatment condi~
tlons, and criteria for discharge;
g) a rotation of any therapeutic tasks and labor to be per-
formed by thg patient in accordance with Standard 18."28
Wyatt v. Stickney is having widespread repercussions regarding mental
hospital patients and the treatment that they may or may not be receiving.
At the present time, there are several court cases pending where action has
been brought by a patient or his attorney against a hospital for failure to
provide treatment or meet treatment standards. For this and other valid
reasons, it appears that LSH has been returning patients to the community
as quickly as possible in recent mont;hs.29 However, Wyatt v. Sfickhey

does not apply to the majority of offenders being considered in this paper;

most offendéré had been removed from LSH prior to this 1972 decision.

Hypothesis

Since extensive, and assumedly accurate, background and clinical data
were available from official sources, specific variaﬁles from an individual
standpoint were selected for study. Each case was examined in detail to
determine if there was a recognizable difference in the background and treat-
ment of this group as compared to the wording and intent of the Act.

Accordingly, the following hypothesis was formulated: Persons convicted

18

of crimes "unrelated" to the Ascherman Act and thereafter ordered to be
evaluated and subsequently committed to Lima State Hospital under the
provisions of that Act, will be found to be neither mentally ill, mentally
retarded or psychopathic offenders, nor will they have a prior record of
arrests, convictions and/or psychiatric treatment (which might give an

indication of menace to themselves and the public).

Methodolo

Period of Time Involved: The’éaées considered. by this paper have been

for those offenders who were committed to LSH under the Ascherman Act between
March 1965 and December 1972. Gross data collection thus far by the Program
for the Study of Crime and Delinquency began with commitments of March 1965.

Population: During the period of time considered in this study, 3,082
offenders were admitted to LSH for psychiatric evaluation under provisions
set forth by the Ascherman Act. The numbers of those not examined at LSH
are not available for this particular paper.

Of the 3,082 offenders evaluated at LSH and of those evaluated else-
where in Ohio, 1,133 were subsequently committed to LSH under the Ascherman
Act. These 1,133 offenders are the pqpulation from which this sample was
drawn.

Sample: After considering the preliminary data gathered from LSH records,
we isolated those cases and subsequently randomly chose a number of cases
which appeared to be "totally" unrelated to the intent of the Ascherman Act.
These cases are those eleven previously listed as "unrelated" crimesf Table
IT shows each of these eleven offenses and indicates the number of persons
who had been convicted of each and subsequently committed to LSH under the
Ascherman Act during the period 1965 - 1972. The selection of these crimes
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follows the same criteria by which they have been previously defined,

TABLE II

Qffense Number of Offenders

Burning Property to Defraud
Pocket Picking

Issuing Checks Without Credit
Defrauding a Garage Owner
Defrauding an Innkeeper
Disturbing the Peace

Tampering with the Motor Vehicle of Another
Obtaining/Selling Exempted Drugs
Gilving False Information
Possession of a Firebomb
Uttering Obscene Language

PHENMMENRMDMEN

~ The number of offenders exceeded one for each of four different
offenses. Where this was the case, a simple random selection was made
from among those involved in each of the four offense sub-groups. Where
the number of offenders was only one, that offender was automatically in-
cluded; Therefore, a total sample size of eleven different offenders for
eleven different offenses was selected.

Instrument and Data Gathering: This study is wholly descriptive in

nature. There was no instrument, questionnaire, or interview. All data
were drawn directly from either the offender's case record kept at LSH or
the Admission Log Book for Ascherman Offenders, or both. Any statistics
which are quoted throughout this paper will be derived from data analysis
done by The Program for the Study of Crime and Delinquency.

Data for both the total committed Ascherman population between 1965 and
1972 and for the eleven sample cases will be displayed and summarized. Most

parameters examined will be of a demographic nature.

Analysis and Discussion

To begin, a general demographic breakdown of -data according to Age, Race
20

Sex, County, Court and Commitment Type was compared between the total
commltted population and the sample.

Age: Among the total committed population, age at commitment ranged

from 15 to 72 years. The modal age was 19 (107 offenders or 9.4%) while

69% of the offenders were under age 32. A sharp decline in numbers occurs
after age 31 reaching a level of insignificant percentages.

The ages for the sample ranged from 21 to 42 years. The modal age was
21 (3 offenders or 27%); another 27% were between ages 21 and 30. The re-
maining 467 (five offenders) were 30 years or older. .Eighty-one percent of
the eleven offenders were under age 32.

In summary, the modal age of the sample appeared to be two years higher
than that of the population. However, 81% of the sample were 32 years or
younger as compared with 697 of the population. Therefore, although the
modal sample age was older, the overall ages represented were younger for
the sample than for the population.

Race: The race ratio in the population was 3:1 for whites as opposed to
blacks (75.7% to 24.3%, respectively). The sample had 4 blacks (37%) and
geven whites (63%). Therefore, more blacks were represented proportionately
in the sample than in the general population.

Sex: The population was almost entirely male (1,118 offenders or 98%).
Similarly, ten of the eleven offenders in the sample were male, or 91% of
the sample. It could therefore be deduced that percentage-wise more females
were found in the sample than in the population.

County: The populaticn represented 77 of the 88 counties in Ohio. The
majority of the commitments were from the following five counties: 1) Cuyahoga

(161), 2) Lucas (131), 3) Franklin (89), 4) Hamilton (87), and 5) Summit (79).
Thirteen counties (Allen, Butler, Clark, Clerﬁont{ Erie, Lake, Lorain, Mahoning,

21



Miami, Montgomery, Muskingum, Richland and Scioto) contributed an average
of 10 - 50 commitments apiece. The remaining 59 :counties accounted for
less than'l% of the offender population.

The sample was represented by offenders from just eight counties. Ten
of the eleven were from the largest 18 counties which comprised 99% of the
population. See Table III for a County-by-County comparison between counties

represented in the sample, and those in the population.

TABLE II1I

County Sample (A) Population (Bj A's ¥ of B
Cuyahoga 2. 161 1.2
Lucas 1 131 .8
Franklin 1 89 1.1
Summit 1 79 1.3
Butler 2 52 3.9
Montgomery 1 43 2.3
Miami 2 18 11
Sandusky ' 1 5 20

Total 11 578 2

Court: The population was adjudged almost exclusively by a Common Pleas

Court (1,106 offenders = 97%), while 100% of the sample came before the Common

Pleas Bench.

Commitment Type: Under the provisions of the Ascherman Act, all commit-
ments to the Department of Mental Health and Mental Retardation under that
Act were to be indefinite civil commitments. Such was the case for the

population and the sample.

In attempting to determine how and why a particular offender, convicted
22

of an "unrelated" crime, might be ordered for psychiatric evaluation and
subsequently committed to LSH by the court under ‘the Ascherman Act,

several factors were considered.

One of the initial areas into which the court might probe would be
the offender's past record of arrest, conviction and/or psychiatric treat-
ment. This prior record is displayed in Table IV; the crime leading to
commitment to LSH is given, along with the offender's month and year of
commitment and (for reference later in this paper), his diagnosis is also
listed. After each listing as described above, you will find his prior

record as constructed from available case material.
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CRIME BY: PRIOR

TABLE IV

ARREST, CONVICTION AND/OR

PSYCHIATRIC TREATMENT RECORD; COMMITMENT DATE, AND DIAGNOSIS

Crime: Burning Property Pocket Issuing Checks
to Defraud Picking Without vredit
Commitment
Date: 12/68 1/72 ‘ 1/70
Di 1g; Schizoid Antisocial Antisocial
agnosis:  porgonality Personality Reaction
Prior
Record/s: Arrested 8/68 for Resisting arrest & Vagrancy 6/69:

above offense:
Released on bond:
Re-arrested 8/68

for grand larceny:

No prior treatment
record indicated:

abusing an officer
1/71:

Pocket picking 1/71:

Resisting arrest &
indecent exposure
12/70:

Pocket picking 10/70:

Parole violation (origi-Issuing checks with-

nal charge of pocket
picking 2/69):
Indecent exposure 1/69:
Robbery 3/68:
Jostling 6/68:
Alding & abetting 1/64:
Pocket picking 5/60:
Pocket piclking 3/60:
Pocket picking 12/59:
Pocket picking 5/56:
Attempted pocket pick-
ing 4/56:

Non-support 11/68:

Checks - account
closed 12/68:

Checks~insufficient
funds 10/68:

Worthless checks
12/64:

out credit 9/64:
Checks~insufficient
funds 2/64:

Issuing checks with-

out funds 3/60:
AWOL Ohio National
Guard 5/59:
Checks-no account
2/59:
All checks were

usually for under
$30.00:

Suspicious person 12/53:No prior treatment

Habitual offender 12/53:

Has spent 15 years in
correctional institu-~
tions:

Has prior history of
drug addiction and
treatment of such:
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record indicated:

TABLE IV (Cortinued)

Defrauding a

Defrauding an

Disturbing the

Crime: Garage Owner Innkeeper Peace
Commitment
Date: 4/71 5/67 1/69 :
Antisocial Schizold Schizo?hren1c~
Diagnosis: Reaction Personality Paranoid
Priof
Record/s: Assault with a Defrauding an inn- Aggravated battery

dangerous weapon
6/70:
Petty larceny: 2/70:
Offender admits to
ten previous
arrests:
Has juvenile record:
Record shows no.

keeper & forgery 4/66:

Issuing fraudulent
checks 8/64:

Offender had attempted

10/65:

Conspire to injure
Gov't officer
2/62:

suicide while awaiting Transferring stolen

trial on current

offense:

No record of prior treat-—

prior incarcerations: ment indicated:

Offender is a drug
addict and has been
in hospitals for
treatment:
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auto 2/60:

Conspire to injure
Gov't officer
2/60:

Assaulting officer
with dangerous
weapon on a Gov't
reservation 2/60:

Conspire to injure
officers 8/57:

Violation of Dyer
Act 8/56:

Offender has spent
time in six
Federal prisons:

Offender has been
in mental hospi-
tals twice pre-
viously:

Offender has a
record of suicidal
behavior:




TABLE IV (Continued)

Tampering with

Obtaining Ex-

Giving False

Crime: Motor Vehicle empted Drugs Information
Commitment
Date: 3/71 8/65 5/68
Diagnosis: Antisocigl Antisocial-~ Antisocial-
Personality Drug Drug
Prior
Record/s: Assault & Battery Unlawful obtaining Offender has admit-

3/71:
Sodomy 11/70:
0.M.V.W.0.C. 11/70:
Breaking & entering
a locked motor
vehicle 12/69:
Auto tampering 10/69:
Auto tampering 8/69:

Narcotics charge 1/69:

Offender has admitted
to the following -
Five auto thefts,
ten arrests for
possession of
barbituates, &
other offenses i.e.
driving without a
license:

No prior record of
treatment indi-
cated:

of medicinal pre~
paration 11/64:
Drug charge 12/63:
Suspicion of larcen
12/63: :
Theft 1/63:
Breaking & entering
& theft 9/56:
Breaking & entering
& theft 9/56:
Sex offense - inter-
course with a 13-

yr. old girl 10/57:

Strong armed robbery
& parole violation
6/57:

Offender has admitted
to taking '"paregoric"
for past two years:

Has spent time in

ted to an exten-
sive juvenile
arrest record:

Offender has nine
adult arrests for-
car theft, bad
checks, giving
false information
to police officers:

Offender has been
determined to be
an active homo-
sexual partner:

No prior treatment
record indicated:

two penal institutions:
No prior treatment record

indicated:
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TABLE IV (Continued)

Crime:

Possession of

Uttering Obscene

a Firebomb Language
Commitment
Date: 4/70 10/70
Diapnosis: Schizophrenic- Alcoholism
agnosis: Paranoid Disorder
Prior
Record/s: Aiding and Offender's records
abetting 10/69: are vague:
Aiding and Offender has admitted

abetting 2/69:
First degree man-
slaughter 11/62:
Offender served
three years in
prison:
No prior treatment

record indicated:

to 25 prior arrests
for intoxification:

Offender has denied
any penal incarcera-
tions:

Offender has been in
and out of mental
hospitals five times
since 1947; and

carries a prior diag-

nosis as "Chronic
brain syndrome with
alcoholic deteriora-
tion':

Offender has openly
admitted to being an
alcoholic:
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To summarize the contents of Table IV, all of the eleven offenders
in the sample had police records prior to being :arrested for their
current offenses. Seven of these offenders had been arrested at least
once in the past for the same offense for which commitﬁent at LSH was
ordered.

Only three of the eleven have had histories of prior psychiatric
treatment, while the records of eight persons in the sample indicated
past institutional incarceratioms. The following quotation, however,
from the Psychiatric Examination Section of an offendér's case record
at LSH illustrates that even prior arrests or convictions are not always
needed in order for examination and subsequent commitment to occur:
"Presently the patient definitely shows psychotic symptoms and he is
definitely commitable as a mentally 111 individual independent from the
fact that he does not have any long standing official F.B.I. record."

Four offenders do have previous arrests resulting from crimes of a
sexual nature. In each case, however, this occurred only once.

It appears that prior arrest and/or psychiatric treatment record
might well play a significant part iﬁ the court's decision to order an
offender to be given a psychiatric evaluation under the provisions of
the Ascherman Act. In addition to simply the existence of a prior record,
the possibility of menace suggested by such a record is also a probable
variable considered by the courts. Plea bargaining and the conditions it
imposes are another source. Also, outside testimony by someone claiming
knowledge of the offender, and suggesting the need for either evaluation
and/or treatment, or simply having the offender removed from society has
great lmpact.

The researcher had the opportunity to speak to several court judges
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at a recent Southwestern Ohio Seminar on the Ascherman Act. At that time,

it was suggested that there is no "rule of thumb" to guide them in terms

of examination and/or commitment for offenders convicted of the non-mandatory
crimes. Individual policy of one court may be to usually refer an offender
for an evaluation while another court may seldom, except in the most flagrant
cases, order such an examination.

In developing this individual policy, a judge may use as a majoxr guide
his attitude towards offenders and rehabilitati;n. One court may feel that
an offender should go to a penal institution regardless of his prior record
and thus not order an evaluagion. Another court might feel that an offender
might benefit from treatment in the hands of the Department of Mental Health
and Mental Retardation, and therefore rule that the offender be examined
in the event that the resulting diagnosis would suggest a need for such
treatment. A third court may use a combination of the aboﬁég or both or
only one in certain cases. However, for whatever reason, all eleven
of fenders convicted of "unrelated" crimes were ordered for psychiatric
evaluation under the provisions of tbe Ascherman Act.

Nine of the offenders in the sample were examined at LSH; the two who
were not, were examined at the facilities of The Cleveland Psychiatric
Clinic. The average length of observation at LSH was 42 1/2 days. Figures
for the Cleveland Clinic were not indicated in the offender's LSH case record.

Aside from prior record, much of the court's decision to commit an
offender appears to be primarily based upon the diagnosis and recommendation
received for such an offender from the examining facility. Once the offender
has been sent to the examining facility, one might ask if his prior record
has an influence on that facilityt®s diagnosis. Based on conversation with

a psychologist from LSH who conducts such evaiuations, indication was that
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the examiners do review the offender's prior record before making a diag-

nosis. As a matter of fact, most psychiatrists indicate that they must

review the records before making a diagnosis. In many cases this could

lead to biased labeling on the examiner's part; in others, it could give

the examiner the insight necessary to arrive at a proper diagnosis. The

latter could well have been the case with the "habitual" offender who was

diagnosed as antisocial reaction.

Table V shows each of the eleven offender's diagnosis by crime.

TABLE V

DIAGNOSIS BY CRIME, RANKED ACCORDING TO SEVERITY OF PENALTY

Crime

Diagnosis

Disturbing the Peace - Fine only

Schizophrenic reaction - paranoid type

Uttering Obscene Language - 0-30
days

Alcoholism disorder with psychosis

Tampering with mctor vehicle of
another - 6 months

Antisocial personality

Giving false information -
0 -1yr.

Antisocial drug - psychoneurosis

Issuing checks without credit -
1 -4 yrs,

Antisocial reaction with alcoholism

Defrauding a garage owner -~ 1 -
5 yrs.

Antisoclal personality

Defrauding an innkeeper - 1 - 5
yrs.

Schizoid personality’

Possession of a firebomb ~
1 -5 yry.

Schizophrenic reaction - paranoid type

Pocket picking ~ 1 -~ 5 yrs.

Antisocial drug addiction - exhibitionism

Obtaining/Selling exempted
drugs - 1-5 yrs.

Antisocial drug - psychoneurosis

Burning Property to Defraud ~
1 - 10 yrs.

Schizoid personality - Sexual Deviation
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Six offenders were diagnosed with various forms of "antisocial

1" 1

behavior," four with a form of 'schizoid personality," and one with an
"alcoholism disorder'. The six offenders who were diagnosed as anti-~
social all had lengthy prior arrest records. Three of-them had repeated
the same crime on at least four different occasions. These crimes were
either crimes against property or the so-called victimless crimes, except
for "giving false information'" which was considered to be a crime against
society. The case histories of these six "antisocial' offenders did give
an indication of past behavior that would classify thém as "psychopathic
offenders; according to the operational definition used in this paper:
"impulsive, irresponsive, reékless, and unruly acts, excessively self
centered attitudes, deficient powers of self diséipline, lack of normal
capacity to learn from experience, marked deficiency of moral sense or
control." These characteristics were also represented in the operational
definiﬁion of antisocial personality.

0f the four offenders that were diagnosed as schizoid personality or
schizophrenic reaction, two were convicted of the only two crimes which
might have been potentially dangerous to human life. The other two
offenders had a history of éuicidal behavior. Two of these four also had
prior arrest records for crimes of a violent nature to persons. The diag-
nosis for these violent offenders was schizophrenie reaction-paranoid type,
a term which has as one of its identifyirg characteristics "impulsive vio-
lence". |

On the whole, prior arrest records were much longer for those offenders
diagnosed "antisocial" than for those diagnosed "schizoid personality" or

"schizophrenic reaction'. Of these eleven cases, there was only one offender

with a singular diagnosis: alcoholism disorder with psychosis. That case
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record indicated at least twenty-five prior arrests for alcohol intoxi-
fication, a past hospital diagnosis as "Chronic brain syndrome with
alcoholic deterioration', and seven previous hospital stays for alcoholism
treatment.‘

In summary, it appears that the offender's evaluative diagnosis
followed very closely the direction indicated by their prior records. 1In
other words, the offenders' present crimes and their past arrest and/or
treatment records were related to the types of behaviors as defined by
each diagnosis. The reader here is again referred to.Table IV for these
past records.

Attention is now turned to a comparison of diagnoses between the
population and the sample. Almost one half of the population (521 cases
or 45%) was diagnosed as antisocial personality. The remaining relevant
categoriés were identified asvsexual deviations (212 cases or 18%), alcohol-
ism distorders (47 cases or 4%), and mild mental deficiences (20 cases or
about 27). The other catggories such as paranoia, schizophrenia, neurosis
and manic-depressive, made up a very small number oﬁ cases.

Over one-half of the sgmple (6 éases or 55%) was also diagnosed as
antisocial personality. Here the only other diagnosis which fits into the
main category group of the population is the one case diagnosed "alcoholism
disorder'". While schizophrenia accounted for an insignificant percentage of
the population's diagnoses, it comprised 36% (4 cases) of the sample. This
fact, along with that previously stated about those offenders diagnosed as
schizoid personality or schizophrenic reaction gives some indicaﬁién as to
why these particular persons convicted of "unrelated" crimes might find
themselves committed to LSH under the Ascherman Act.

Once the observation has ended and 'a diagnosis is made, the offender is
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returned to the‘court for further disposition. The evaluation is made
available to the court as is a narrative summary ‘of the case in which
the examining facility offers its findings and recommendations. It is
also common procedure to have the examing physician present at this pre-
sentence hearing.

Based upon the examining facility's evaluation and narrative summary,
if available, the physician's testimony, any outside testimony and the
offender's prior record, the court makes its decision whether to commit
the offender to the Department of Mental Health and Méntal Retardation
under the‘Ascherman Act or some other disposition.

Many court judges with whom this writer has spoken have indicated that
they invariably follow the recommendation offered by the evaluating facility;
few did not. An example of such a recommendation taken from case record of
one offender from the sample is, "It was the opinion of the staff that the
patient has criminal tendencies and is a menace to the public. He is not
a mentally ill offender, nor a mentally deficient offender. He is, however,
to be considered a psychopathic offender and committable according to the
Ascherman Law."

The court must conduct a pre-sentence hearing not earlier than ten nor
later than thirty days after a certified copy of the examination report is
served upon it. The court must then make a judgment as to whether or not
the offender is a psychopathic offender, a mentally retarded offender or a
mentally ill offender and therefore committable under the Ascherman Act. If
affirmative judgment is reached and commitment is ordered, it must be an
indefinite civil commitment with the applicable penal sentence suspended
while the offender is confined at LSH. Such was the case for all eleven

offenders in the sample.
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A sentencing indictment might therefore read: "Upon conmsideration
of the evidence and the law, the Court finds that the defendent is a
psychopathic offender as defined in Section 2947.24 of the Revised Code
of Ohio . .- The execution of sentence is suspended and the defendent
i8 ordered committed indefinitely to the Department of Mental Hygiene for
commitment to the appropriate institution to be designated by the Depart-
ment; which is in this case Lima State Hospital, in accordance with the
provisions of Section 2947.25 of the Revised Code of Ohio."30

An important question regarding the commitment of the eleven offenders
convicted of "unrelated" crimes should be considered. What was the courts'
judgment in each of their cases, and inhfact, was such a judgment made?
For a look at the possible answer to this question, the reader is referred

to Table VI. Here are displayed each of the eleven offenses by corres-

ponding diagnosis and court judgment.
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TABLE VI

CRIME BY: DIAGNOSIS AND COURT ACCORDING:TO JUDGMENT TYPE

Crime Diagnosis Judgment

Obtaining exempted drugs  Antisocial drug- Psychopathic offender
psychoneurosis

Giving false information  Antisocial Reaction Psychopathic offender

Issuing checks w/o credit Antisocial reaction Psychopathic offender
w/alcoholism

Defrauding a garage owner Antisocial personality Psychopathic offender

Tampering w/motor vehicle Antisocial personality Psychopathic offender

Defrauding an innkeeper Schizoid personality Mentally 11l offender

Burning property to Schizoid personality Mentally 111 offender

defraud

Possession of a firebomb  Schizophrenic reaction- Mentally 11l offender
paranoid

Uttering obscene language Alcoholism disorder Mentally i1l offender
w/psychosis

Pocket picking Antisoclal-Drug Mentally 111 offender

Disturbing the peace

Schizophrenlc Reaction~ Mentally retarded offender

paranoid

L
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Data in Table VI reveal that all eleven offenders were adjudged to
be either psychopathic, mentally 111 or mentallyiretarded cffenders. Five
were found to be psychopathic offenders, five were adjudged as mentally
111 and one as mentally retarded.

According to the available case record material, all judgments were
made in a court of law with the offender present. Each judgment specifically
made reference to the Section of the Ohio Revised Code from which the defini-
tion for each judgment was taken. Section 294724 pertains specifically to
the psychopathic offender, the mentally ill offender is defined in Section
5122.01, and the definition of the mentally retarded offender is found in
Section 5125.011. |

All of the five offenders adjudged to be psychopathic had been diagnosed

as antisocial prior to their disposition hearings. This fact lends itself

to the_indication that the court did consider decisively the diagnoses and
recommendat%ons offered by the examining facility. This is especially
plausible when one considers that the definitions of "antisocial personality"
and "psychopathic offender' are almost identical in their phraseology.

0f the five offenders adjudged to be mentally ill, three had been

diagnosed as either schizoid personality or schizophrenic reaction, one

with an alcoholism disorder and one with antisocial drug addiction. Each of
these individual diagnoses fits by definition into the characteristic status

of the mentally i1l offender.

The only one of the eleven to be adjudged as a mentally retarded had

been diagnosed as schizophrenic reaction-paranoid type. A review of Table

IIT will show that this individual has had a history of both assaultive and
suicidal behavior, having been convicted of "Disturbing the peace" (a crime

which carries only a penalty of a fine). This offender is still confined at
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LSH with a very remote outlook for recovery.

In summarizing Table VI, it can be seen thaé each of the eleven
offenders had been adjudged to be committable to LSH as outlined by the
provisions of the Ascherman Act. Each was committed indefinitely to LSH
according to procedures set forth in Section 2947.25 of the Ohio Revised
Code.

The primary purpose of this paper has been to explore why the offenders
convicted of "unrelated" crimes might have been ordered for evaluation and
subsequently committed to LSH under the Ascherman Act. However, a look at
the offenders' length of time confined at LSH, and their dispositions of
removal will be briefly discussed. It has already been stated that the
average length of this confinement was approximately twenty months.

Table VII presents data on a "timetable" for each offender, beginning
with the date of current arrest (where available) to the date of removal

from LSH.
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TABLE VII

11

10

"Unrelated Crime

Number"
Date of Arrest

unk.

6/23/66 10/14/69

6/8/69 5/70

unk.

1/25/67 10/29/68 11/13/70 3/6/65

8/29/68

Date of pre-

unk.

unk. unk. unk. unk. 9/1/66 unk.

unk.

1/6/72 7/18/69

unk.

sentence trial

Date sent to

7/7/70

3/7/68 2/6/70

5/24/65

7/24/69 1/26/71 3/22/67 11/12/68

9/30/68

Lima for
. evaluation

Date returned

3/17/70 9/11/70

4/9/68

7/9/65

8/29/69 3/4/71 5/16/67 12/20/68

11/7/68

to court for

Judgment
Date committed

4/9/70 10/7/70

3/18/71 8/18/65 5/2/68

1/8/69.
Still

12/20/68 1/14/72 1/21/70 4/9/71 5/19/67

7/23/71 10/27/71 |

to LSH
Date removed

ST1IL

7/28/66 2/5/70

7/8/71

4/24/72 10/1/68

3/2/71

1/7/70

in LSH

in LSH

from LSH
Total Number

w
o0

41

32

45

[0

37 54 38
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No No Yes

No

No No No

No

No

exceeded 60-

day limit
Total time spen
. in LSH after

1 yr.

1l.yr.
3 mo.

11 1/2

4 mo.

Still

in LSH

1 yr.
9 mo.

mo.

1 yr.
5 mo.

1 yr.

1 yr.
1 mo.

Still

t
1 yr.
1 mo. in LSH

being committed

All but two of the offenders have been removed from LSH. Of the two

remaining, the prognosis for recovery for one was good but for the other

poor.

The "disposition of removal" for all the nine offenders was ''returned

to court for further disposition.'" This compares with only 61% of the

population who were returned to court. Twenty-two percent of the population

removed were transferred directly from LSH to a correctional institution.
The fact that none of the offenders in the sample were transferred to a

correctional institution was accounted for primarily by the fact that none

of these offenders had been convicted of a non-probational offense. Transfer

directly to a correctional institution from LSH usually occurs only in these

instances. For a further explanation of the non-probational offenses and

procedures see Sections 2947.27A and 2947.27B and Section 2951.04 of the

Ohio Revised Code.
What happened to the offender once he had been returned to court is

generally unavailable in the LSH case records for this offender sample. The

case records do reveal, however, that seven of the nine offenders removed

were recorded as having been 'discharged without psychosis," while the other

two were simply recorded 'returned to court".

When these offenders were removed from LSH and returned to court, the

indefinite civil commitment was also removed. As a rule, the court was

usually provided a summary of the offender's '"mow recovered' condition, and

also a recommendation for future disposition. LSH recommended probation

for three offenders, parole for another, and imprisonment for three more. No

recommendation could be located for the remaining two offenders of the sample

who were removed from LSH. Whether the court followed these recommendations

was information not available for this study. Case records have indicated
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only that one offender was placed on probation and one was placed on trial
visit from LSH. Other than "being returned to court for further disposi-
tion," what happened to the other seven offenders is data that are not

available.

Summary, Conclusions and Recommendations

How does an offender in Ohio come to be committed to Lima State
Hospital under the provisions of the Ascherman Act? There are certain
offenses which require mandatory evaluation, which is'one of the steps in
the process of commitment. There are also é number of offenses of a sexual
nature to which the Act appears to have been originally directed. But what
of the offenses for which the courts are given no specific guidelines? Here
the Ascherman Act simply states, "Prior to sentence the court may refer for
such examination any person who has been convicted of any felony except
murder in the first degree where mercy has not been recommended, or any

misdemeanor when it has been suggested or appears to the court that such a

person is mentally ill, or a mentally retarded offender or a psychopathic

offender". This pre-sentence examination can therefore lead to the sub-
sequent commitment of such persons.

In order to gain insight into the how and the why of commitment under
Ascherman where specific guidelines are not readily apparent, a sample of
eleven offenders convicted of crimes defined as "unrelated" to the Ascherman
Act was drawn. On initial examination, they are the crimes which seem to be
atypical and give greatest cause to raising the question: "Why these people?"

This paper has explored three major points which would lead to an
offender's being committed to LSH under Ascherman. They are: 1) What is
there about the offender's prior arrest, conviction or psychilatric treatment

records which might give the courts the notion that this particular offender
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should be examined in the first place?, 2) Once the offender has been
ordered to be evaluated, what 1s there about him:which might influence
the examining facility to make a diagnosis and/or recommendation which
could lead to his subsequent commitment?, 3) Once the offender is returned
to court for "further disposition'" after being evaluated, what factors are
considered which would lead the court to find the offender eligible for
indefinite commitment under the Ascherman Act and so rule?

Keeping each of these points in mind, the individual case records
of the offenders were explored, and the following conclusions were made
regarding the sample. First of all, it was found that all eleven offenders
did have prier arrest, conviction and/or psychiatric treatment records.
Seven of them had been arrested in the past for the same offense which
lead to their commitment to LSH. It also appeared that the courts did use
this prior record, along with outside testimony and their own observations
as tools in gulding them to order the evaluation of the offender. Secondly,
it appeared that the examining facility was also influenced by the offender's
prior record, and in all eleven cases gave a diagnosis which by definition
fit the behavioral patterns suggested by this prior record. And lastly, the
courts in every case gave a ruling inbaccordance with the examining facility's
diagnosis and recommendations. The court found five of the eleven offenders
to be "psychopathic'" offenders. All five of these persons had been diagnosed
"antisocial'. The judgment given to another five offenders was "mentally ill";
three of these people had been diagnosed as "schizoid personality" or 'schizo-
phrenic reaction." In other words, the judgment made by the courts and the
diagnosis offered by the examining facility are both easily equated according
éo thelr respective definitions.

The overwhelming preponderence of evidence from the information and
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figures gathered and presented in this study does not support the stated
hypothesisg: that persons convicted of érimes "untelated" to the Ascherman
Act and thereafter ordered to be evaluated and subsequently committed to
LSH under the provisions of that Act were found neither mentally 1l1,
mentally retarded or psychopathlc offenders, nor did they have a prior
record of arrests, convictions and/or psychiatric treatment (which might
have given an indication of menace Eo themselves and the public). Actually,
since all of these offenders were adjudged as either mentally 111, mentally
retarded or psychopathic and all had prior arrest and)or psychiatric treat-
ment recards from which "menace" could be interpreted, it appears that they
were handled within the inteht and wording of the Act.

Whether or not these offenders were, in faét, a "menace" to society
and were actually mentally 111, mentally retarded or psychopathic was not
the purpose of this paper. The fact that they were "found to be" the above
was sufficient under law to warrant their commitment to LSH under the
Ascherman Act.

The data in this paper raised several questions, all of which could
well be the subject of future resea?ch‘ For example, while it was stated
that according to the definition used in this paper all eleven of the
offenders were considered to have received treatment, one wonders if that
treatment was suited to their particular individual needs? Further, did
they benefit from such treatment? One final point concerning treatment is
that while it has been ruled that patients in a mental hospital have the
"right to treatment", should this right also be extended to corrections?

Another question that might be raised is whether the courts should be
given more specific quidelines to use when dealing with offenders, such as
those discussed in this study. There are many other issues that could be
explored in regard to the total Ascherman population, beyond those convicted

b2

of "unrelated" érimes. These are to be dealt with in a study of the
implementation of the Ascherman Act, to include detailed statistical
analysis of data, being conducted by the Program for ;he Study of Crime
and Delinquency at The Ohio State University. This study if funded by

a contract from the Ohio Division of Forensic Psychiatry, Department of
Mental Health and Retardation. Results of this study will be used to
suggest changes in the statute and bring its implementation in line with
both modern legal and medical concepts.

In conclusion, it should be repeated that this ﬁéper has been inten-
tionally of a purely descriptive nature. All data developed came from
either case records at LSH, gr from the references noted throughout.

It is the hope of the writer that this paper will suggest who can
be committed to LSH and why, especially in the case of the offender con-
victed of the "unrelated crime'. It has not been the intention of this
study to initiate change, but rather to simply analyze and describe what
has happened in regards to eleven offenders who found themselves committed
indefinitely to LSH under the Ascherman Act, citizgns who had probably
never heard of the Ascherman Act prior to such commitment.

The results of this study are of a theoretical nature and are offered
to help educate and acquaint the reader with the Ascherman Act and its
workings. This legislative act could affect any citizen of Dhio. An aware-
ness of its implications could prove beneficial notably to the persons having
contact with the Act, such as judges, lawyers, doctors, parole officers and
social workers, but also to any citizen who might someday come in contact

with the law.
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“"A Plan of Coverage for the Mentally I1l in National Health Tnsurance."
The National Association for Mental Health, Inc., Bulletin #4, November,
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Age

Race

Sex

Marital Status
No. children
Yrs. Edu.
Usual occ.

Referral County

Admission Date

Appendix I

Data Display By Court Judgement

25
white
male
married
one
eight
sheet
metal worker

Butler

5/24/65 obs,

Crime Obtaining exempted
drugs

Crime Code 37.9.16

Penalty 1-5 yrs

Diagnosis Antisocial drug
Psychoneurosis

I.Q. ‘115

Date re:court 7/9/65

Date Comm:Lima 8/18/65

Ward Placements 3,18,20,2

Due Process
Date Removed
Disposition
Follow up Disp,
Rec. of Lima

Final Notes Lima

Plead guilty

7/28/66
Return to
court
Return to
court
Return to
court

Discharged
w/o psychosis

Table VIII A

PSYCHOPATHIC OFFENDER

(2947.24 B)
24 31
white white
male male
single married twice
none two
nine nine
griil cook machinist
Miami Summi t

3/7/68 obs.

Giving false Issuing Cks

Info.
2923.42

0-1 yr
Antisocial
Reaction
89

4/9/68
5/2/68

3,C,18,20

2/5/70
Return to
court

trial visit
probation

Discharged

46

7/24/69 obs.

w/o psychosis

28
black
male
divorced
two
eleven
laborer
Lucas

1/26/71 obs.

Defrauding
w/o credit Garage Owner
2911.111 2911.13
1-4 yrs. 1-5 yrs
Antisocial Re~ Antisocial
. action w/alcohol personality
96 122
8/29/69 3/4/71
1/21/70 479771
3,C,b,15,18,21 3,C,20
counsel
present plead guilty
3/2/71 4/24772
Return to Return to
court court
unknown unknown
probation imprisonment
Discharged No longer

needs Lima

21
black
male
single
none

ten

asphalt spreader |

Cuyahoga

3/18/71

Tampering w/motor‘u

car of another
4549,06

6 months
Antisocial

Personality
ncrmal

Not examined
at Lima
3/18/71

C,B
had counsel

7/8/71
Return to
court

unknown
imprisonment

Discharged

w/o psychosis _ |

{5122,01)
Age 21 21
Race White White
Sex male male
Marital Status single single
No. Children none none
Yrs. Edu ten twelve
Usual Occ none plumber
Referral County Montgomery Mig@i
Admission Date 3/22/67 obs. 9/30/68 obs.
Crime Defrauding Burning prop-
an innkeeper erty to defraud
Crime Code 2911.14 2907.03
Penalty | 1-5 yrs; 1-10 yrs.
Diagnosis Schizoidb Schizoid per-
personality sonality sexual
deviation
1.Q. 118 94
Date re:court 5/16/67 11/7/68
Date Comm:Lima  5/19/67 12/20/68
Ward Placements 3,C,12,4,13,18 3,C,D,MH,D
Due Process had counsel
Date removed 10/7/68 1/7/70
Disposition returned returned
to court to court
Follow up Disp. unknown probation
Rec. of Lima  imprisoned til probation
can be paroled
Final Notes Lima discharged discharged

w/o psychosis

Appendix I

Table VII1 B

MENTALLY ILL OFFENDER

w/o psychosis

47

32

Black

female
separated

two

five

clerk
Franklin
2/6/70

20 dys obs.
Possession of
a firebomb
2907.02

1-5 yrs.
Schizophrenic
reaction -
paranoid
normal
3/17/70
4/9/70

23,22

plead guilty
7/23/71

returned
to court

punknown

42

White

male
divorced
two

eight
unemp loyed
Sandusky

7/7/70 obs.

42

Black
male
separated
none
twelve
bookkeeper
Cuyahoga .

1/14/72

Uttering Obscene Pocket

Language
2095.39

0-30 days

Picking
2907.29

1-5 yrs.

Alcholism dis- Antisocial-Drug

order with
psychosis
98

9/11/70
10/7/70
3,18,19

no plea

10/27/71

returned
to court

unknowm

jimprisoned ret. to court

discharged

w/o psychosis w/o psychosis

discharged

Adddiction -
exhibitionism
117

not examined at Lima

1/14/72
C,20,A
had counsel

still at Lima

imprisoned

none




Age
Race
Sex

Marital Status

.ot

‘No. Children

Yrs. Edu
Usual Occ
Referral County
Admission Date

Crime

Crime Cade
Penalty

Diagnosis

I.Q.

Date reicourt
Date Comm:Lima
Ward Placements
Due Process
Date removed

Disposition

&

Follow up Disp.

Rec. of Lima

Final Notes Lima

Appendix I

Table VIII C

MENTALLY DEFICIENT OFFENDER

(Retarded)
(5125,011)

30

White

male

divorced

1

nine

laborer

Butler

11/12/68 obs.

Disturbing the
peace

2923.41
Fine only

Schizophrenic
reaction-paranoid

.93

12/20/68

1/8/69
16,7.18,12.15.10
plead guilty

Still at Lima

outlook very
remote

must remain
indefinitely

in Lima
48

Appendix II

Each Crime Code As It Appears in The Ohio Revised Code*

*In the same order as listed
in the operational definition
for "unrelated'" crimes.
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Age
Rac
Se:
Ma

No

T

Crime 1

§ 2907.03 _Burming_propc e
(CCT 124331y~ - =PI ertytoelaaul..
No person shall willfully and malicinusly or
with intent to defrand set lire to or bum ar cause
to be buned or aid or procure the burning of any
dun stable, or other building, the property of
himsell or of another, not a parcel of a dwelling
house, or any shop, storchouse, warchouse, fac-
tory, mill, or other building, the property of him-
scll or of another, or any church, mccl;'m;hou;c
c‘ourihouso. workhouse, school, jail; or other pub-’

lic building, or any public bridge,
Whoever violates this section shall be impris-
oned not less than one nor more than ten vears
HISTORY: GC g 1203305 173 v S41512), § 2. BT 1015,

Comparative Legislation
Arson;

' Cal—Decring, Penal Codde, § 4472

HL—S$mith-H I ey Sy
nd.—Burys' |.i»'t(ut.nw S 38, 548 et seq

] 1942 Re
L‘y.-—kns arnh 912 Repl, §10-501 et scq
}\'il.:Sa—-:AHll Laws, el 968, §1

N.Y —Conso) Laws, Penal, §201

Lenne—Purdon's stab, it 18, $.4903
Tenn—Willisun' Conter 3105550
W.Va—Coic 191, §5951(1)

Yorms
Arson. Schnewler No.113.

Sco case note 10 under RC § 2007.02

50

T TV W

Crime :'2

§ 290?.29..J3ch.chid<fng... (CC § 12449)
No person shall, othenvise than by force and l-
violence, or by pulling u fear, steal and (ke -
from' the person of another anything of vulur‘ ¢
Whoever violates this seetion shall be im ;;is-
oned wot less than oue nor more than five \'E-.xr.s

HISTORY: 6C #1219 RS 568
i <410 q14: 400
€15, 80 v 38, kut to.15s, o © PG €06 35 v 33,

.

Ooss-nc.!crcnccs to Related Scctions
Robbety, 1C § 2901.12,

Comparative Legislation
l.’oc;kcl-pickt‘ng:
enn~—Purdon’s Stat, tit 1 2
Yenn—\Villizins' Codc,l §?(‘)‘J§Z:7(8J
Forms :

Pocket-picking Schneider N
. 134; ot
Jury on pocket-picking, Fess Qymfii,“h;sct(r;’xwons ©
Rescarch Aids
Pocket picking:
Page: Aise, off, §15
O-Jur: Pocl.ct Picking §1 et s¢
Am-Jur: Pocket Picking §s§ 44, 90

INDLX To cASE NoTEs
Error, 25 o1 ‘

Evidence, 1{ ¢ I

Pefusal 1o chore .
P.obhv.-:y o: "":,t'. Prewmption of tusuificient evidence, 11

ieckelpicking, how: det i
Nature of oifense, § u,;c; f. Tewdeicomined, 12

Attcipt ot Crime, §
Distinguishd -
Rolbiiy, 8, 12
Force ennstrued, 5
Force or putting
Indictment for poc
- larceny" |
MWunicipal iporation
Verdict, 18 et teq '

Offenze apainyg ;
Valoe, mf'zos property, 19

in fear not required, 3, 4
ket-picking preciudes finding on petit

pocket-picking x offense, 9

CASE NOTE

Nature of offense TES
victl of gudicted for pocket-picking cannot be con-
92 NF; 70, urceny: State v, Whitten, 62 OS 174,

2- 'j"ll. Cutt
comur:uiqsm“f:“nn dacs not provent 5 municipal
(o pick Im(*l((‘.(': !(n‘ul\nu! an offense to attemt
259, 120 NI 8§29 reenburg v, Cleveland, 98 08
L The “ve
that of lul.-‘l')‘:(: '-m.fff p”d“'tj?"‘““"l! is the samne ag
oree o Vi“h"-":n“’hl that it Leely the ingerediont of
ant indic e }“f‘ Us ittt o fear, and g defends
T or tabibery ) canvicted  of pockets

PreRing canne i
Vo ¢ . \
of the clirg e cmplin that he was not natified

409, 15 ¢y ot e Brown v, Siate, 0GOS
: ]‘:1 (llquh l‘.ll). i Ly stipIreine court], )
clude tither st fur pog ket-pucbungt does not in-
V. Stite, |0 '(Q(“'“\'-“. A Battery oc asandt: Whatten
other gr “.]‘ ‘v'('\‘\" Jh 0 e gy [teversed on
Eromel, Sune'y, Whinen, 82 03 174).

Crime 3

i seer ‘ PYE IR g

2911111 Xraundulent check,. draft. or_order.on bank,.

Lrdepesitory, |

(A) ' Credit,”" as unedd in this xeetion, means any con-
tract or nyreement with a hank or depository for the
pagment, when presented, ol a cbeck, dratt, or order
for the pajment of money,

(1) No person, with incent to defrand, shall make,
draw, utter, or dehver any cheek, dentt, or order Jor
the payment of sixty dollars or less upon nny hank or
othier depeomitory it such person, at the time, has in-
sullicient tunds or credit with sueh bank or depository,

(C) No person, with intent ta detfrawmd, shall make,
draw, utter, or deliver any cheek, draft, or order lor
the paymwent of more than sisty dollars upon any bank
or other depository if sueh perion, at the time, has
igsutlicient Lunds or evedit with sueh baul or depository.

(D) As neainst the ma%er or drawer, the makine,
drawing, vtteriue, or arhivering of & cheek, dratt, or
order, paynent of which is retused by the drawee bank
or depository, shall be prima-facie evidence to ® intent to
defraud aml of knowledee of insuilicient fuunds in, or
credil with, such bank we depasitory,

{(33) Whaever violates division (I3) of this scction
shall be fined not less than fitty nor wmore than two
hundred dollars or jieprisened not more thun six montbs,

P

Bamdh e R e TR S eyt e ey —— g
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or both, for n firat offence; Far any subsequent offenae
aeh peeeon shatl be fined pot lesy than Lty nor moare
than two hundeed dollars or imprisened for not fess
than one noe more than seven years, or hoth,

(F) Wherever violates division (1) ol this section
ahall be fined not less than Gty nor ware than two hund-
red dollars oe imprisanel not less tha one nor more
than sevin yews, or hoth, (182 v § 07, FITL 1-1-63)

* Bhould (Lis read “of”.

. " Cross ROFIsFNGES |
See Baldwin's Criminal Muanual, Text 59.2(3);
55.21 R

'OJur 2d: 7, Danks § 212
Annotations from forwmer RC 1115.23

The maling of an instrwment purporting to he a check with
intent to defiand, stened Ly thie madoer with his own pame Lud
drawn on a Lask m wineh suech maker has no “chedkiee ae-
count” eanstrtutes the faklse maitne o & chee K ame o e
wg defined by @uid.ul, dn re Clomens, 168 US 83, 131 N1y
553, :

A postdated cherk is a clheek within the meaning of 1115.23,
and the delivery of a posidated cheek Ly a drawee who at the
time of dehivery had never had any funds in the drawee bark
and never niude idepusst prior to the date of the ehiek canstis
tutez pritua facie evidence of fraud. dtate v De Nivoia, 163 QS
1490,

Tre sufliciency of {ands in respect o a postdatald check is

i determinable at tiie time of presentment of the check for pay.

ment., State v DeNicola, 163 Q8 140,

It ia no defense 1o a chaige of j=suing checks with intent
to defraud that the defendant was acting as an otlficer of a
covporation, In re Herte, 161 O3 70, :

Yrima facie evidence of intent to defrand is insuflicient to
conviel, Koenip v State, 121 OS5 147, 167 NI 383,

Making, drawing, uttering, or deiivering of a check, drait,
or order; payment of which 1s refusea by the-drawee, is prima
facie evidence of the intent to derraml, aud the mere fact tht

.

|
|
1
!
!

the check was piven for a past coussieration doe: not jusi.iv
I he court in talime tie case trom the Sury unon the admissicn o
i that fact in the opening statement of conusel for the giate.
1V Btate v Jowanerein, 100 0S8 203; 110 N1 30T,

In the absance of any supnorting evidence, the statutnry
presumption cuntaived in 1115.23 wiil net sustain a couvirtiin
for contenipt for vinlanan of a child support orier baend en
the issuance of a worthless eheck in pavment thereof, DPennsyl-
vamia v Drown, 9 App2d) 151 (20cs).

The giving, in payment for property bought, of checlss which
are not houored by the drawee ban't becanse of jnsuticient
funds ereates a presumption of Habiloies for obtaming o =
or property by false representatioua or false pretenses, whicn
presamption must be overcome by the drawer s ovudence. to
releate the debt ni ruch cheeks. ™ Richland ¥arin Buvreau v
Durbin, 8 App2d) 312 (1906),

“Iutent to defrand” is an oeserntial clement of the erinwe
of drawine cheel with intent to doiraud, and in a prosscution
for that offense, where the evitlonre shows that the drawer
of the check upon which the prasrentisn is based had theres
tofore drawn ather cheelis with keawledse that theyr wen'd
clear the bank and deplete the acenctut befnte the checl in
gquestion could be prewsnted for paswent, an inferenre of
o "ares, but o reasonable expectation on

intent Lo defpad
the part af the drawer that the bank will hounr the chedls
when presented for paviannt ronetitnieg a foed defense. Staze
W Stemen, D0 App 30, 1 N rody 69,

A catparate offiver awninz all hut two shares of the enthn

} vation's etack, who jesnea all arders relevant to manasement,

i aud at all times i the direeting hewd nf the eorparation, e

enilly of isanne ehocks with intent to deframd where an eee
l ployee, neting within the sespy af iy enpovient, and undor
the direction and with the permiscion of surh oiliver, drawa
and dssues cheeks in the corporate mame with .o reasapabla
expiectation that sueh eheeke will be honarad when peecone |
lor pavment, Under e ernmmstine es e Jave widl aies '
éléc; corporite entity, State v Ntemen, 90 App Sa9, 106 N1 ()
2

In prosecution for ivening chock withont sufiieiont fun e,
validity of ehocls 2iven tor antomehile was ket eat
ishedcwhere defembint reeeivd pocosainn ef car, ntwith.
etanding Ludnee to dediner Lill of sale, Gutyndsee v State, 37
VAR LT NG 0
U T proseention for jeanine eheck withant eotlieiont (s,
eviddenwes aa ta ather ehicle boned e defiomd tht wins come

pefent, Gubdes v State 85 Apn 1173 NI 18T,

Cotaiton for deannr o i b wath tnestSennt fed b er coe it
with intent tn hedeand, st p bt e Bpvanee o fondean
or eovdit with b wha o dvimet snather ot il g el on to

Vleposit motey fo s cwnnts Sernd o Teime de ol o g e
Pleactsith the bamie Jolies v State, 20 App 440, tnd S50,




- keep

13 DRdra ' g-parapeawict,

ith, intewt. to defraud, hire
WURIES et of a livery stabile or
s W Bogge, mare; siallion, filly, - gelding,
imae bk, carrig

sled, Dievele, motor vehicle, ar trailer.
Whnever viblates this scction shall be fined
ot saore han two hindred dollars or impris-
“@med dn jall ur a workhouse ngt moce than three

inlly v

- ‘months or both, or in the peniten~
-+ tiary not less than one nor morc

#* than five years.

.

Refusal to pay the charge for such hire, or
absconding without paving or offciing to pay it,
#s evidence of such [raudulent intent. The owner
of keeper of such livery stable or garage shall
*p 8 copy of this scction, printed in large,

iin English type, posted in a prominent place
n such stable or garage. No conviction shall be
had under this scction unless such scetion has
“been complied with by the person making the
complaint.

JIISTORY: CC £ 13130; RS £8 70764, 70765, 70766; 95
« 306, §n 1-3; 123 v 700, § 1. EX 10.1.53.

Rescarch Aids
Care of horses and vehicles:
Pas:c: Livery-Stable Keepers §3
O-Jur: Livery Stables & Garages §2
Amv-Jur; Livety Stables & Carages $§2 to 4

§ 2011.14 .Delawding.innkeeper,.. (GC
§1313))

No person shall, with intent to defraud, obtain
fond, lodging, or other accommodations at a
hotel, inn, boardinghouse or -eatinz house or
private room or ward of a hospital or santtarium.

Whoever violates this section shall be fined not
more than two hundred dollars or imprisoned not
more than three months, or both; ur finprisoned

_ ot less than one nor more than five years.

Obtaining such lodging, feod, or ather accom-
modation by false pretense, or by false or ficti-
tious show of pretense of bagrage or cther
property, or refusal or neglect to pay therefor
on demand, or payment thereof wilL negotiable
paper on which pavment was refused, or abscond-
ing without paying or offering to pay therefor,
or surreplitiously removing or atlcmpiing to re-
move bagrmage, is prima-facie evidence of such
fraudulent intent. This scction does not apply
where there has been an agreement in \vr'ftimz
for more than ten davs’ delav in such pavment.
The proprietor of. such hatel, inn, beardinchouse,
hospital, or sanitarium shall keep a copy of this
section printed in distinet type posted Eonspicu-
ausly in the oflice, ladies’ parlor or sitting room,
washroom and five other conspicunus places
therein or not less than ten such places in all,

HISTORY: GC $13131; RS #87076a, 7076b, 076c; 83
¥ 138, 90 v 20; 99 v 413, 11G; 110 ¥ 29. LI 10.1.58.

Crass:Neferences to Neluted Sectijons
Jonkeepers, RC §4721.01 ot seq. .

Conmparative Legisation -

Cuest defrauding innkeeper—penlty:
Nl Deering, Peral Code, §837
}ll.r-.‘:;l‘nilll-llnul Resw S, b 39, 55500, 301
: mle=Burng' Stat, 1009 Repl, §37.201 ot so
Ky KRS 438000 Ph § 200 el seq
Manse—Ann Lows, oh 140, §12
LARY evivman Daial & AL

¥ oceasa

_Crime 4

hack, carrisge, buggy, surrey, wagon,.

Crime 5

52

Forms - .
Defrauding innkecper., Schneider No.288.

Research Aids -
Delrauding innkeepers, efe:
O-Jur: Innkeepers §47
Am-Jur: Innkeepers §5 151, 152

INDEX TO CASE NOTES
Defravding Innkeepen
Pelense, failure to past notices a3 2, 6
Fictitiony registration, 7
Montlito-month basis, $:5
Sufliciency of afidavit charging, 1. 2

CASE NOTES

1. Where affidavit charged plaintiff with defraud-
ing lodging house owner, the fact that justicc of

cace, when making out commitment, used term d;-
raud an innkecper,” did not cure defeet in affidavit:
Yuhn v. McNeal, 41 App 485, 181 NE 133,

9. Afidawit charging that plaiatiff, with intent to
defraud, obtained accommodations at certain lodz-
ing house did not charge offense, and justice of
peace was without authority to issue warrant basc':d
thercon: Rulim v. McNeal, 41 App 485, 181 NE
153.

3, A guest occupying a room in a hotel under sn
agreement to pay a certain rate per month, who
paid only part of his bill. is amenable to the pro-
visions of this section: New Southern® Hotel Co.
v, Kingston, 23 OLA 115, -

4. The mere fact that a guest contracted to take
his room for a month an?mntinucd to hold it
thereafter for threc months, did not, in and of
itsclf, indicate a purpoze on the part of the hotel
Xeeper nor the guest to Telinquish any right which
accrued by reasan of the relationship of innkecper
and guest; New Southern Hotel Co. v. Kingston,
23 OLA 115. )

5. In the absence of something in writing tending
20 charce. the relatianship of iankeeper and guest,
or 1o delav the payvment as provided by this sec
tion, it must be presumed that the usual relution at-
tended, thereby warranting the hotel in holding
the bagrage of the cuest upan which it has a lien
under GC §30S84 (RC §4721.04: New Southera
Hotel Co. v. Kingston, 23 OLA 115,

6. Failure to post notices, as required by this
section, is not a proper defense to a proseeution for a
violation of the provisions of this section: 1931 OAG
No.2951. ]

7. The giving of a false or fctitions address at
thie time of registrativn in a2 hatel is nat enough to
subicct the persan miving same to any pinalty
under the General Coder however, if it is com-
bined with any of the elements of a fraudulent
futent set out in this sectivn or with the civing
of a false, fictitions or assumead name provided for
fn CC §513-1a (RC $§ 373117, 373L9M, then it may
be subject to the respedtive penaltivs provided for
fn those sections: 1950 OAG No. 1980,

-

- §2923.41 _IRisturhance_of_the peace.]
' No parson shall, after a request to desist,
snake, continue or cause to be made by the use
“of any horn, bell, radio, loud speaker, or by the
operation of any instrument or device, any un-
reasonably loud, disturbing, and unnccessary
- noise or noises of such a character, intensity and

duration as to disturb the peace and quict of
the cominuniiv or to be detrimental to the hfe
and health of any individual, and no person
shall willfully conduct himnself in a noisy, boister-
ous or other disorderly manner by either words
or acts which disturb the good order and quict
of the community. Any pereon so ofending shall
be fincd for cach offense not less than ten dol-
Jars nor more than fifty dollars.

MISTORY: 125 ¥ S28. EM 10253,

Cross-References to Related Scections

Djsorderly conduct and breach of the peace, RC
§ 3773.01 ct seq.

— e smiems -

§4549.0G  Tamperiog svith the motar_ye-.

Jicle of_anathere (CC§12619-2)

~ No peeson shall: .
(A) Purpasely and without authority from the |

owricr, start the motor of any mator vehicle;

{13 Maliciously and purposely shilt or change
the starting device or gears of a standing motor
vehicle to a position other than that in which
they were left by the owner or driver. of said
motor vchicle;

(C) Purposely cut, mark, scratch, or dama
the chassis, runiing gear, hody; sides, top, rol
covering or upholstering of another person’s m
tor vchicle; | '

(D) Purposely destroy anv part of such vehic
with or by any liquid or othier substance, or @
mash, mark, or in any other way destroy or da
age the eylinder, radiator, steering acar, fire
tinguisher, fan, Lelt, valve, pipe, wire, cap. lamr
gas or oil tank, cup, signal deviee, clock, cha
tool, coil, spring, specdmmeter, starter, batte:
spark plug, brake, tool box, oiler, pump, switc

. nug, easting, tive, rim, tulwe, hox, basket, trunk
carrier, rod, bolt, shicld, fender, bracket, gaue
lass, hood, lock, eap, screw. carburctar, mame
ficonsc number, clectric huih, or any deviee, e
blem, monogram or other attachment, fasteni
or other appurtenunce uf a motor vehicle, witho
the permission of the owner thereof:

. () Purposely drain or stait the drainage
any radiavtor or oil tank upon another perso
“motor vehicle;

(FF) Purposely put any metallic or other su

stancee or figuid, in the radiator, earhuretor,
tank, grease cup, oilers, Lunpes or anachinery
a motor vehicle, with the intant to injure or d
age the same or impede the working of the w
chinery:

(C) Maliviomly tivhten or loosen any bracks
bolt, wire, serew, or other fastening on a mot
vehicles

(1) Pugposely release the hrake upon o stan
ing motor vehicle, with the intent o injure sa
maching, -

COIHSTORY; €6 @ 126100 101 v S2(3E5). LT 100

Penalty, RO S 0 DOKL),

fRescarch Aids

' AVht comtitutes oftense of  “Lamperine”  wi
“motag veludde™ o contents, 42 AL G2

Crime 7

Crime 6

. Crime 8

.

§3719.10 Salo_of exempted_drugs,_
No person shull dispenso or scll, under the
excuptions of seclion 3719.15 of the Nevised
+ Cado to dny ono person, or for the usoe of nay
one person or animal, any preparation included
within such scction, when he knows, or can by

.

}

reasonable diligence ascertain, that such dis
pensing or scling will provide the person to
: whom or for whose use, or the owner of the
enimal for tho uso of which, such preparation is
dispensed or sold, within any forty-eight con-
sceutive hours, with more than two grains of
oplum, or more than onc-half of a grain of
morphinc or any of its salts, or more than four
alns of codeine or of any of its salts, or more
g::m two grains of dibydrocodcine or any of its
salts, or more than one-half grain of cthylnor-
phine or any of its salts, or will provide such
erson or the owner of such animal, within
orly-cight consccutive hours, with more than
one preparation cxempted by the provisions of
section 3719.15 of the Revised Code.
No person shall obtain or attempt to obtain,
under the exemptions of scction 3719.15 of the
~ Revised Code, more than one preparation cx-
empted by the provisions of that section within
forty-cight consecutive hours.

The provisions of this scction shall not apply
to Class M narcotics as defined in section 3719.153
of the Revised Code.

IISTORY: GC § 12672.7; 116 v 401 (496), 8 7; 126 v 178
(167); 127 v 230; 128 v 1044 (L 10-22.30); 129 v 1796. LA
101360, - ‘

For discussion, see Schneider TEXT §§35.105,
35.109.

Cross-Refarcnces to Related Scctions
Penally, RC § 3719.99 (&), (N).

Formis
Schncider
Oblaining cacessive exempted drugs. No,123.

Rescarch Aids
O-Jur2d: Drugs § 16
CASE NOTLES AND 0AG

Sce case note 2 under C § 3719.15.

1. Feeept as otherwise specifieally provided in the
uniforiy mareotic diag act, @ physician, dentist or
veteririan ay adminster or dispense, and  an
aputhiecary may sell at ratal the Kind and gnantite
of narcotic diies listed i paragiaphs (D and (2)
of GO §12672.7 [pars. (AY and (B} of RC 3 3710.15]
withoot complving with the geueral recinrements of
said act, provigding such petsons wieet the couditions
set forth in paeaaphs @) oand (WY of saied sectiom
[pars. (A} and (1) of RC $3710.16]: W12 OAG Na.
1914,

2, When a physivian, deutist, or vederinaian ad-
ministers or dispenses, ot an apothecny sells naeote
deves of o Liml ot Bisted in GC 3126725 (RO
ENATIO05, 9710060, or anoeaeens of the qantity
permitted fnosaid section, such persots et eomply
with the genetal requaenients of the nntborm nareatie
drag act; 1912 ONG Nosott,




Crime 9
2923.42 _ Gleing false | h_;{gm:;_t},qn_to_niﬁchh.__

No person shall knowingly give or nssist in giving a
false or fictitious cnll or repart to the state highway
patrol or to any polire department, firo department,
sherifl, constable, or other law cnforcement officer, or

, ta.nuy person dispatching or aperating an dmbulance
SRR Y otheremutgency vehicle with intent 10 misicad, mis-
dircet, or improperly swmman suid oflicer or person,

Na person shall knawingly give a false or fietitious eall
or repart to school ollieinls or other persons in charge of
loentions where Eroups of persons assemble when the
nature of such falze or fictitious call or report resulls
in law enforcement actinn,

Whoever violatey this section shall be fined nal more

" r than one thousand dollurs or imprisoned for pot nioee
than one yvear, or bath. (120 v 376, LM, 9.23.61. 129
v 332; 128 v 623)

Cress Betrnexer s
”{ See Bathlwin's Ok ¢ heag! foe, Py s, f21,15

OJur 2d: 43, Polico §13; 19, Sherifls, ctc § 10

.~ Crime. 10

2907.021 mgmmumm

fire bombs,

No person shall possess the materials for the many.-
facture of fire hombs with the intention of using such
materials for the manufacture of fire hombs,

No person shall manufacture, distribute, possess, or use
fire bombs.

For purposes of this section, o ““fire bomb’’ means g
container containing gasoline, kerosene, fuel oil, or sim.
ilar substance with a flash point of one hundred seventy
' degrees fahrenheit or less, having a wick or other devics

, eapable of igniting such liquid, but no device commer-

cially manufactured and used for the purpose of illu.
mination shall be decwmed to he o fire bomb,

Nothing in this section shall prohibit the authorized
manufacture, use, or possession of any material, sub.
slance, or device by a member of the arined forces of
the United States, firemen, or law enforcement ofticers;
nor does this section prohibit the manufacture, use, or
possession of any maleriyl, substance, or deviee to be
used solely for scientific research, edueationg] purposes,
or any lawful purpose.

' "hocver violates this section shall be imprisoned not
Jess than one nor more than five years,
(1969111, EM, 31560, 130 v H 179)

7 Cross Rrrrrexcrs
Bee Baldwin’s Criminal Manual, Form 7,001

Automatic dismicsal from state university upen conviction,
readmission, 334523

1

é Crime 11

2905.301 -Dhseane language,

No person eightoen years of nge or over shall e
obseene or licentious language in the presence or hegy
of a fomale or 4 child utder twelve years of age,

Whoever violates thys seetiva shadl be fined not &
thgn oue hundred dollars or imprisoned yot tiore n',,'
thirty days, ur both. (150 v 8 160, Iuff, 10-4-63) ‘

Bt L%
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