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XNTRODUCTION 

The misuse of psychoactive substances and the resulting damage to human phy
sical and mental health is considered to be one of this nation's major health 
and social problems. 

Xn as much as the possession, use, and sale of nearly all the common. drugs 
of abuse are activities rigidly regulated by a variety of local, state, and 
federal laws, the drug problem has traditionally been the concern of the crim
:I.nal justice system. There were and are larger, centralized facilities, such 
as CRC in California which engaged in treatment and rehabilitation for those 
persons entering the criminal justice system with strong drug dependencies. 
However, the experience of the last five years haa led to major changes 
in attitude toward the problems of drugs and the drug abuser. During these 
years, the ability of the medical community to successfully treat and rehab
ilitate the drug dependent person hassteadil~ increased. This help has come 
in numerous ways with widely differing treatment philosophies, some drug free, 
others that substitute a less harmful chemical for the addic'ting drug. 

This change in approach was precipitated in part by the great upsurgence, al
most a quantum leap, in the use and abuse of drugs such as LSD, amphetamines, 
barbiturates, heroin and marijuana. The American public became alarmed when 
it was realized that these drugs were no longer the pastimes of "dope fiends" 
and ghetto youth, but their abuse had spread to Midtown, USA. 

At the same time alcohol abuse, a health problem of long standing, extended 
its reach to younger, previously non-user segments of society. But what waS 
particularly alarming, was the rapid rise in the rate of heroin addiction of 
white, middle class youth. Also there has lately been an increase of persons 
with mental health problems that have been self-medicating their condition 
with a combination of drugs, usually alcohol and barbiturates. This poly 
drug abuser or soft core junkie is but one more twist in the many varieties 
of addict,ion. 

Because of the magnitude of the problem beyond the bounds of the ability 
of law enforcement and the criminal justice system to cope with the drug 
user, there has been a shift in approach to the problem. Beginning with free 
clinics in places such as the Haight Ashbury, treatment programs have blos
somed throughout the country. According to figures from the Special Action 
Office for Drug Abuse Prevention (SAODAP), there are currently 160,000 per
sons in treatment programs involving 30,000 drug abuse workers. The percep
tion that drug abuse, the actual.dependence or self-destructive behavior on 
the part of the person, is a medical problem rather than a criminal activity 
is gaining greater credibility. 
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The current feeling, expressed most strongly at the national policy level, 
is that the proper role of law enforcement is to reduce the illicit supply 
vf drugs. The individual drug-dependent person is seen les3 and less as a 
target of police activity, but rather he is the responsibility of the treat-
ment corrnnunitY$ 

Dr. Robert DuPont, the Director of SAODAP and the National Institute on Drug 
Abuse (NIDA), looks at the relationship between the resources of the health 
care corrnnunity and law enforcement as a working partnership_ In the Spring 
1974 issue of Erug Enforcement, (a publication of the Drug Enforcement Ad
ministration), Dr. DuPont called this partnership the "vital link". 

In an address to the Prug Abuse 1974 Conference held during the Spring at 
the University of' California Medical School in San Francisco, Dr. DuPont 
stated "Law enforcement and treatment officials throughout most of the coun
try, and certainly at higher levels, now readily embrace a partnership based 
on this division of responsibility and on a growing sense of interdependence. 
Neither is likely to succeed alone. 1t 

While it is true that the energies of law enforcement have been shifted away 
from apprehending and prosecuting the individual user and are now directed 
towards the drug dealer, and in particular, persons and organizations in
volved in manufacturing and or selling large quantities of illicit drugs, the 
reality is that laws which prohibit the possession of small quantities of the 
common drugs of abuse are still on the books and being enforced. 

There have been unsuccessful attempts in California, both in l-=gislature 
and by citizens' initiative, to d8crimina1ize the possession of small quanti
ties of marijuana. While the use of this drug is becoming more common with 
each passing year, the climate has not seemed ripe for complete decriminali
zation. However, the State government felt obliged to respond in some manner. 

The response came in the form of the Drug Offender Diversion Statute, Sec
tion 1000 of the California Penal Code. The law was a part of Senate Bill 
714, the comprehensive drug abuse legislation of 1972, which provided sev
eral million dollars for drug abuse treatment, prevention, and education in 
the various counties. 

Since the bill was enacted with an urgency clause it became effective immed
iately upon being signed by the Governor. In early 1973, each county was f· 
faced with the necessity of haat~ly implementing a new law which presented 
wide latitude for differing interpretations. Each county, faced with dif
fet"ent problems of size and circumstance fashioned their implementation to 
respond to their own situation. 

Thllt the law was being interpreted and implemented differently among the var
iOlls counties became apparent at a statewide conference held in late March, 1974, 
to examine and assess the first year under P.C. 1000 pre-trial diversion. At 
this conference were probation officers, district attorneys, pulbic defende~8~Judges, 

.... 
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county drug abuse coordinators, and members of the treatment e~d'prevention 
community. Also present were top level administrators from various state 
agencies involved since its inception with P.C. 1000 Diversion. The impor
tance of the conference wau heightened by the fact that Section 1000 has 
written into it a self-destruct clause which will automatically remove the 
law from the books in January 1975 unless it is renewed. 

Naturally much of the discussion focused the problems of administering the 
law which produced many suggestions for changes if the law is renewed. How
ever, the initial stages of the conference focused on the legislative intent 
behind the enactment of this' particular statute. 

By way of introduction to legislative intent, the Governor's State of the 
State address on April 27, 1972, contained the following statement: '~e should 
not continue to clog our criminal justice system nor saddle our young with a 
criminal record if there is a legitimate alternative." 

To offer further clarification of the intent of the law, Mr. Richard K. Turner, 
former Assistant Legal Affairs Secretary to Governor Reagan, and a key person 
in originating this new la~ stated in October 1973: I~O the best of my know
ledge, based upon my experience in the development of this legislation, the 
intent of the legi3lation, and the drafters of the legislation, was to pro
vide an &lternative disposition other than services cU9tomarily offered by 
the probation departments for rehabilitation of first time offenders of laws 
relating to the use of narcotics. The question that we intended the courts 
to pose was, what disposition would help the first time offenders the most? 
The objective was to correct the revolving door problem, of offenders of the 
narcotics laws returning to court time and again and not receiving the kind 
of post-sentence disposition which might break into the cycle and provide some 
sort of individualized program more likely to change the offf.:nd'.:.c's behavior." 

During his keynote address at the opening of. ~':h€ Diversion Conference, Mr. 
Turner shed further light on intent and the l.'. trctl'ns.tances 19UI:roufiding the 
drafting of P.C. 1000 as the "legitimate altertl.&tive" suggested by 'th" Gov
ernor. He stated that the Reagan Administration was not ill a position to 
advocate decriminalization. Nor was it certain that i t ~'rould be a viable al
ternative in the near future. Pre-Trial Diversion from Cbll:t to a class or 
program of education, treatment, or rehabilitation was decided upon as the 
best response to the growing problem. It was in keeping with other parts 
of the Governor1s overall legislative package and more importantly appeared 
to offer the first time offender a real break in not haVing a conviction on 
his record for an action perhaps committed with very little thought as to what 
the consequences might be. 

Mr. Turner indicated in his speech that, strangely, very little opposition 
was encountered to the inclusion of this novel concept modifying the penal 
cc~e. Since the proposed law had been conceived out of frustration since 
pr~~ous efforts had failed to yield satisfactory results, it was felt that 
P.C. 1000 would meet with strong opposition. It was sent for review to 
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prominent law enforcement officials and the District Attorneys' lobbying asso
ciation; however, no negative response was obtained. It was then passed and 
signed into law. 

Following the passage of P.C. 1000, without a clear .cut statement of intent, Mr. 
Turner's office and the Attorney General were beseiged with questions from 
the various counties as to what the law was intended to accomplish and how 
best to implement it. Judging from the tone of Mr. Turner's statement in 
October 1973, some ten months after enactmen~ it was obvious that at the out
set the intent was less than crystal clear., During his keynote address Mr. 
Turner pointed out that the law was deliberately written in an open-ended 
manner to allow the various counties the leeway to create their own unique 
applications of P.C. 1000. He stated that it was the hope that by cl~atively 
using P.C. 1000, the criminal justice system could now begin to provil\~ more 
indi vidualized care for the first time offender and experimenter with J.-ugs. 

The Attorney General has argued that another purpose of P.C. 1000 is to un
clog court dockets by reducing substantially the number of drug possession 
trials. The statements from that office indicate that this purpose is felt 
to be co-equal with that of eliminating a conviction [or first time offenders 
and offering education, treatment or rehabilitation. 

In any event, it is certain that at the time of inception and certainly dur
ing implementation by the individual counties the ~nifold intent of the law 
could not be defined precisely. This is a very important factor to consider 
in any evaluation of the operation and results of this statute. 

It 1:8 fot'!fthis reason that such extensive background was given to the implemen-
tation of the law. It is essential that the evaluator, or the general public 
for that matter, understand the climate and conditions out of which court di
version for first time drug offenders was conceived and passed into law. It 
is important since the same attitudes on the part of lawmakers and members 
of the criminal justice system which led to a law of this nature being de
signed and implemented, may very well influence the day to day operation and 
processing of cases under P.C. 1000. Since each county does have consider
able leeway in its implementation, these matters of attitude and opinion about 
illicit drugs and the drug abuser become very important. 

While Diversion under P.C. 1000 would at fi~st seem to apply to only a small 
segment of the population, it has wider ranging implications. The whole con
cept of pre-trial diversion is unique and with P.C. 1000 we are seeing an ex
periment, that if it works successfully enough ma~ applied to a wider var
iety of offenses. It is for this reason that an evaluation of P.C. 1000'is 
very timely and exciting. 

~fuile it i~ possible to determine generally the purpose in enacting the P.C. 
1000, a specific statement of intent has come only after the law has been in 
effect for nearly a year. (It is felt that the Drug Diversion Conference was 
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the forum where that intent was defined). In-so-far as P.C. 1000 is inter
preted and practiced differ~~tly in the various counties we need to ex-
amine in detail the operativn of this new law in our own'Santa Clara County 
Init~a~ inves~igations have cemonstrated that each participating agency tha~ 
partLcLpates Ln p.C. 1000 is only aware of the details of the involvement of 
their own agency. No one is as of yet aware of the characteristics and de
tails of the whole process from the initial investigation for eligibility to 
the final dismissal of the charges. The process must be documented as a whole 
W~t~in that.view of th: whole will be special data needs to help answer spe- • 
cLfLc questLons regardLng such things as cost-effectiveness or for example 
hOH d . . d t h " . eCLSLonS are ma e as 0 w at program a particular divertee is assigned. 
These will be spelled out in detail below. 

Secondly, since the conference generated communication among persons from dif
ferent parts of the state who are engaged in evaluating the operation of,P.C. 
~OOO in their respective counties, it is our purpose to provide data and in
rormation that will be useful at a statewide level. 

Any evaluation of this type will be used not only within the county where it 
was conducted, but can be used by other counties for comparison with their 
ow~ diversion programs. The Drug Abuse Coordinator's office has already re
ceLved numerous reques~s from other counties throughout the State that have 
eith:r completed their own evaluations or are in the process of examining the 
work~ngs of p.C. 1000 within their own counties. 

This evaluation has been several months in planning. Thanks to communication 
begun at the conference, we were able to draw upon earlier evaluation efforts 
in other counties to h~lp suggest useful strategies and valuable hints about 
what to examine. An effort has bpen made to include in this evaluation fea
tures which were seen to be missing in evaluations conducted or to-be-con
ducted elsew~ere. One such feature will be an in-depth interviewing process 
of over 50 dLvertees to gain their impressions and suggestions for the future. 

By examining the evaluation plans from other counties in California the eval
uation team decided to focus the Santa Clara evaluation on the huma~ elements 
of the diversion process. In our initial investigations we were struck by the 
almost universal lack of awareness on the part of the divertee as to the series 
of events which he was experiencing. It was felt that this lack of awareness 
c~uld be tr~ced to the functioning of the diversion process within each agency. 
GLven a des~red outcome of reducing future involvement by the divertee in the 
criminal justice system for drug violations) we feel that a lack of awareness 
on the part of the divertee as to the exact nature of his diversion and the 
other. alternatives which may be open to him is a crucial issue ir. this eval
uation~ 

Also, from examining other evaluations, we have seen that the typical profile 
of a divertee is fairly uniform throughout the state. Therefore~ we feel it 
u~necessary to construct an elaborate scientific paradigm to examine psycholo
gLcal change as a result of diversion. This may follow at a later date when 
a suitable instrument can be designed to truly evaluate the functioning of the 
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community programs. At present we feel it much more valuable to provide a dif
ferent type of data about P.C. 1000 Diversion than is currently available in 
other evaluations throughout the state. 

In examining this evaluation, we re~ommen<;l that the reader ask of him-
self a series of questions concerning the intent of this law and its actual 
day to day operation. Eventually there will be made a series of recommenda
tions for change, both internally within the county and for the legislature 
in its future considerations. At present P.C. 1000 has been extended, without 
changes, for another two years. At first it appeared that P.C. 1000 would 
undergo extensive modifications prior to its expiration and subsequent renewal. 
But none of the proposed modifications (either to tighten up the law or relax 
certain provisions and install safeguards against potential abuse) could gar
ner eno1\gh support to be signed into law. The result was that A.B. 3096 was 
modified to simply extend the diversion law for another two years. It was 
recently signed into law by the governor. 

A& indicated by Mr. Richard Turner and later by Mr. Ken Budman the SONDA 
diversion consultant, the language of the law is vague enough as to allow ex
tensive local interpretation. Mr. Budman indicated that he hoped that local 
jurisdictions would use this leeway to construct innovative and creative 
responses to the problems that P.C. 1000 was designed to ameliorate. It is 
the hope of this evaluation team that the data which forms this evaluation 
will point the way towards beginning some kind of inter-agency communication 
so that the process of P.C. 1000 in our county will truly serve those persons 
who find themselves involved for the first time with the criminal justice 
system on drug violation charges. At present, our data indicates a striking 
lack of communication among those agencies charged with the responsibility 
to implement P.C. 1000. From reading the material, it is apparent that ea~h 
agency functions in its role with very Ii ttle liaison with the other agenc~es 
which also deal with the divertee. Such compartmentalization can only hurt 
the diversion process. 

The questions which should serve as a gUide to reading this document deal with 
crucial issues in diversion. They are as follows: 

1. What is the intent of the diversion statute? It is stated by various 
state agencies and spokesmen for the legislature that P.C. 1000 is intended 
to give first time offende'!7s a "second chance" so tha~ t~ey wi~l not be ~ur
dened with a criminal conviction for a single act of ~nd~scret~on done w~th
out proper aw.a.reness of the consequences. However, in light o~ d~vertee's 
experiences and the actual functioning of the process from b7g~n~~ng to end, 
is this actually taking place? In the Orange County evaluat~on ~t was men
tioned that the goal of causing the divertee to cease his involvement with 
illicit drugs may not be realistic since many divertees indicated that they 
still use such drugs as marijuana and alcohol. 

Another stated goal of the Diversion Law is to unclog the court dockets by 
reducing the number of drug possession trials. But is this goal compatible 
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with the first? Can we seek economy and efficiency and still fulfill the pri
mary goal of providing better services to the first time offender? The ques
tion should be asked that might not a concern for efficiency might carryover 
into the mechanical processing of divertees which will prevent an accurate 

aSEessment of their needs and a sincere attempt to meet those needs. 

We have ~een in our interviews with divertees that in many cases the primary 
~rob~em ~s not one of drug a~use. Rather the typical divertee is at a point 
~n h~s l~fe where he or she ~s searching out a meaningful direction in life 
and has turned to experimentation with drugs to aid in that search. It is 
questionable that the content of most drug diversion classes ~nu programs 
respond to that need for direction. Most classes are educational in nature 
and deal with drug information and the dangers of drug abuse. 

Perhaps concern can be focused at the point of the Probation Department's in
vestigation as to the suitability of the potential divertee for diversion. 
There may be a need for a more elaborate action plan tailored to the needs 
of the individual divertee. This is a question which the reader can ask as 
he examines that section. 

2. Another crucial issue is that of eligibility. Given the intent of the law, 
what is the population which should be eligible for P.C. 1000 Diversion? If 
the intent is redefined or broadened to do more than just provide a "second 
chance" for first time offenders, does the population of potential divertees 
change? What about mUltiple diversion? That is an issue as yet unresolved. 
As the law is written, mUltiple diversion can occur. But in order to answer 
that question the true intent of the law must be clearly defined. It is one 
purpose of that evaluation to help in that definition. 

3. Another important queotion is that of the criminal record of the person 
who has successfully completed Qiversion. It is stated that the purpose of 
the law is to give a "second chance." But is this really happening. Upon 
successful completion of P.C. 1000 Diversion, the judge drops the charges 
against the defendant, but written into that person's C.I.I. record is a state
ment to the effect that-:-" ••••••• has completed drug divE.rsion pursuant to 
Penal Code Section 1000." Is this not tantamount to having a record? To 
many employers this may be equivalent to an admission of guilt. Also there 
is considerable disagreement among law enforcement officials as to when the 
defendant's record should be "sealed" or "expunged". Some say five years 
after completion of diversion, some say three years, and others argue for 
immediate action. In view of the intent to not saddle the youthful of-
fender with a record, and in view of the need at that time in his life to 
possible attend school or obtain a meaningful work sit~ation, might not the 
C.I.I. record become an obstacle in reaching those goals which the divertee 
has set for himself? 

4. Another key issue not directly connected with the formal P.C 1000 process 
but which directly impacts on the functioning of diversion is the arrest and 
booking process. Currently all drug possession arrests are booked as felonies 
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and involve all the ~ame procedures as if the defendant were being booked for 
some violent crime. In our interviews with divert~es we have noted how, time 
and time again, this humiliating process has had a very detrimental effect on 
how the divertee responds at all subsequent stages of the process. Perhaps 
an alternative to felony bookings cou,ld be designed and implemented at some 
later date. But the reader should be aware that this arrest and booking 
has a profound impact on the diversion process. 

5. The question of arrest and booking leads into another similar issue which 
is that of legal proceedings prior to diversion. There is controversy over 
the issue of whether or not a divertee and his counsel can first file such 
motions for suppression of evidence or search and seizure motions prior to 
opting for diversion. The feelings of the agencies on this matter are well 
documented in the text. 

Overall this evaluation is a document designed to suggest many questions con
cerning the operation of Drug Offender Diversion. It is not a definitive 
statement about all matters regarding the functioning of P.C. 1000. As was 
stated above, there is a definite need for communication among those re
sponsible for implementing this law. Our evaluation is designed to provide 
the basis for that essential communication. 
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OVERVIEW OF THE P.C. 1000 DIVERSION PROCESS 

First W~ek 

The initial event in what may eventually be a P.C. 1000 diversion is an arrest, 
either on view or probable cause. Following the usual p~ocess the next step 
would be booking; however, in Santa Clara County the law enforcement agencies 
have adopted a IIpolice release II program (see details attached to this section). 
The program allows the field officer to exercise the option in minor drug po
ssession violations of issuing a citation to appear at the police station or 
Sheriff's Department for booking. The booking, when it occurs later, is a 
streamlined version. At that time the defendant is released O.R. and given 
a date to appear for arraignment. From the time of the issuance of the no
tice of violatiun (citation) the individual is given seven days to re?,ort for 
booking. 

Second Week 

Following booking, the police agency responsible for the arrest forwards the 
notice of violation and a record of the evidence to the District Attorney. 
That agency then reviews the matter and makes a decision as to whether or not 
a complaint will be filed or whether other action will be taken. 

Under Penal Code Section 1000 (a), a defendant must meet four statutory cri
teria in order to be eligible for diversion. The Deputy DA, reviewing the 
police report of the arrest, can determine immediately if the defendant meets 
two of the four criteria: Section 1000 (a) (2) (The offense charged did not 
involve a crime of violence or threatened violence) and Section 1000 (a) 
(3) (There is no evidence of a violation relating to narcotics other than a 
violation of the sections listed in Section 1000 a) If these initial ~riteria 
are met, the police report and the Eligibility Check list used by the DA's 
office are sent to the DA's diversion clerk. It is their function, then, to 
send to C.I.I. for the defendant's criminal history record so that the other 
criteria may be checked. 

When the IIrap sheet ll of the potential divertee arrives it is reviewed to de
termine if the person meets the remaining criteria of Section 1000 (a) (1) 
(The defendant has no prior conviction for any offense involving narcotics 
or restricted' dangerous drugs) and Section 1000 (a) (4) (The defendant has 
no record of probation or parole violations). 

Once eligibility is determin~d, a notice indicating such is filed with the 
court and noted in the defendant's file. 

Third Week 

During the time that the eligibility screening is taking place, the regular 
criminal court process is initiated and continues until interupted by the 
notice of eligibility. Charges are filed by the DA and the defendant appears 
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for arraignment on a date two weeks from the date of booking. 

If upon arraignment the notice of eligibility is in the defendant's court re
cord the judge will explain diversion to the defendant and direct the poten
tial divertee to report directly to the Adult Probation Department for an 
interview. This interview is for the purpose of determining if the person is 
suitable to be diverted and if there is sufficient motivation present to 
benefit from a program of education, treatment, or rehabilitation. Accord
ing to court records, approximately 27% are referred to the APD for screen
ing at arraignment. 

However, if the defendant's notice of eligibility is not in his record at 
the time of arraignment or if the Judge feels that the defendant should have 
counsel prior to making any decisions about the entry of a plea, the case is 
set for a pre-trial hearing. The time between arraignment and pre-trial is 
routinely six weeks. 

Fourth Week 

If the defendant is one of the 27% that is referred from arraignment, he re
ports to the Adult Probation Department for a suitability interview with one 
of the officers from the Drug Diversion Unit. The defendant spends one to 
two hours being questioned about the arrest report (or citation), his prior 
experience with drugs, his work and educational history, his family background, 
and other related information (a summary of the screening procedure js in
cluded in the A.P.D. section of this report). 

If during the interview, the probation officer determines the defendant to 
be a suitable candidate for diversion, he will help the potential divertee 
to choose a diversion program which best fits his needs and ability to pay. 
If none of the programs appear to be acceptable as a result of tLne confli.ct'l 
with employment, schoel, etc., or because of other special circumstances, 
the officer may recommend that the individual remain with the APD for coun
seling or other assistance. 

Finally, if ~he defendant is willing to participate in a program, and if he 
is acceptable to the staff of that program, the Probation Department will 
make a positive recommendation to the Court. This occurs two weeks subse
quent to the defendants appearance for arraignment at what is called the Di
version Hearing. This'is on a separate calendar for all P.C. 1000 matters 
which is heard along with the Probation/sentencing calendar. 

However, the Probation Department does not necessarily make a positive re
commendation. It may occur that the initial information about the defend
ant's statutory eligibility may have been incorrect and he now fails to meet 
one of the four criteria. It is also possible that a defendant may not ap
pear to be sufficiently motivated in t.he eyes of the Probation Department to 
benefit from diversion. Other reasons for a non-suitable recommendation in
cludes an administrative decision to disqualify all candidates that have been 
previously diverted under P.C. 1000 and to recommend the normal court process 
for defendants who are discovered to have substantial involvement with illicit 
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drugs either use or trafficking. 

Whatever the recommendation of the Probation Department, it is the court that 
makes the final decisian to divert or not divert as per P.C. 1000. As the 
concurrence of the District Attorney is no longer necessary the court studies 
the recommendation of the Adult Probation Department and th~n makes a decision. 
Currently, the APD recommendation is nearly always followed. In cases where 
it is not followed, it is usually an instance where the judge wished to di
vert and the APD does not. 

When the formal offer of diversion is made at the hearing, the defendant has 
the choice of. accepting or rejecting it, the onl~ alternatives being a court 
trial or a qUl.lty plea for the commission of the offense (s) listed in the 
complaint. 

If the waiver of time has not yet been signed at this time it is finalized 
along with all of the other diversion papers. The judge i~forms the defend
ant of the requirements of diversion and of the need to cooperate with the 
Adult Probation Department and the community program to which he is being 
diverted. 

The hearing is in most cases a formality, as very few drug defendants ever 
reject diversion at this point in the process (less than 5%). Whe~ the court 
grants diversion, it is according to the time framework specified in the law: 
from six to twenty-four months. In Santa Clara County nearly all divertees 
are. terminated after the six month minimum if they have successfu'lly completed 
the~r required program. 

Ninth Week 

Those defendants that were not certified as eligible by the date of their ar
raignment and were subsequently given a date for a pre-trial conference, are 
now six weeks later appearing in court. In most cases eligibility has been de
termined by this time and the judge will refer the potential divertee to the Adult 
Probation Department for the screening that was described above. 

Eleventh Week 

Those defendants who were referred to the APD from the pre-trial conference 
are scheduled to appear during this week for their Diversion Hearing as des
cribed above. 

For some defendants the time required to be formally diverted extends beyond 
eleven weeks due to the fact that for persons who have a prior record with 
Clr (though not necessarily drug-related) eligibil~ty often is difficult to 
determine. This is because there is sometimes an incomplete posting ~f dis
po.si tions of ,g.rrests which may have occured in several counties over a period 
of several years., When a disposition' does not accompany an arrest on the 
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CII record, the divprsion clerk in the DA's office must make a formal request 
by mail to the particular court or courts in question to determine the nature 
of the disposition. 

This considerably lengthens the diversion process for these individuals. The 
case is usually continued at the pre-trial conference stage with each succes
sive continuance being for a period of two weeks. 

Beyond Eleven Weeks 

Once a defendant is diverted and begins to attend his assigned program his 
progress is monitored by the Adult Probation Departmento Following the com
pletion of his program, the divertee may be required to report to the Pro
bation Department until the term of his diversion has ended. At that time 
the probation officer who has been assigned to that person's case, files a 
report with the court indicating that the individual has s?tisfactorily ful
filled the requirements of his diversion. The judge then takes the necessary 
action to have the charges dismissed. As far as records are concerned, all 
appropriate agencies including CII, are notified that the defendant has com
pleted drug diversion pursuant to PoCo 1000. 

14 

~ o 
• .-1 
00 
H 
OJ ::-

• .-1 
A 

o 
o 
o 
..-l 

• 
C) 

• 
fJ.f 

lopa1~'+ aq A~lll <Ill 
'p;:q~u1lli~a,+ Al 

-1~0'+O~Js1,+~s-un 

S1 ~o u01s~~.I\1P 
s'+'Jara~ c,+ua'Jou 

-U1 JO ~ald s~a,+ 
-ua ,+UBpu8Jap JI 

l B P.L 

'a2B'+S 

a'Jua~aJuoo 

lB1~,+-a~d 

::j.::I:no:J-;;;- mw lJ.=l-1M 
2U1pBald lbo,:+ 

-~sn'J'J~ sal1J va 

15 

·rro o~ 
~ua8 S1 U01~1sod 

81P 0001 "OOd pu~ 
~sa~~~ JO p~ooa~ 

pu~' 'passFlls1P 
a~~ sa2~~~o 'lli~~2 

-o~d 0001 "OOd JO 
-qonaldllioo uodn 

~ ~ 

" ... U..j. ~ 

2u"pBaH 
uo'pBu1lli~a.L 

2u1~BaH 
U01S~aA1a 

.... 

"" 
., 

I 0 . 
13 ~4-I A 
co '.-I ElfJ.f 
H Ul § ~ 
bO :>.. '.-I o .j.J '.-I 0 
H .,-1 ~ :><: .j.J 
p....-l 0 ~ ,,-I ,,-I Ul 
ct1.D 00 .j.J 

ct1 H co H 
o .j.J OJ 0 
.j.Jo.-!:>'"O p.. 

;j '.-I t: OJ 
'"0 00'"0 cu H 

OJ 
C .j.JOJO . 

,H,..c:! 0 00 <0 
OJ.j.JO 

~ 
H 

::- r-l bO 
,,-I bO 0 
'"0 I::! . "" H 

,,-I C) fJ.f 
00 H • 4-1 

,,-I ;jfJ.f 0 
'"0 . 

-:::'"0 • El 
rn 
0 

ct1 OJ ~ ~ El 
'"0 .j.J OJ .,-1 
I::! U ,,-I I::!..j" 
OJOJ:>·,-IN 

4-1 r-l H El 
C1J OJ OJ 4-1 

A OO.j.J ct1 0 

~ 
~ p.; 

,S 
~ 
,~ 
:; .g 
~ 
.il 

.~ 

.j.J 

1 

~ 

.8 
.j.J 

ct1 
U 
.g 
f:t..l 

'"0 
OJ 
00 
ct1 

b 
,,-I 
~ 

~ 
0 

C) 

o t: 
o 0 
0,,-1 
r-l rn 

H . ~) 
C) :> 

• ,,-I 
fJ.fA 

II 

.j.J 
H 
;:l 
o rn 

C) III 
OJ 

H U 
ct1 0 

..-l H 
;:lfJ.f 
bO 
OJ 

p:f 

I 



---.------- ._------_ .. _--

I 
~nOM I 

1975=J ~
'~-llO ' 

{"--J : COUl{T_ CLER~~? , ___________ R013ERT,L. HEBE 
"~) ~UIlJCCT --hA"{E-

~ ,--- J !\OTICfJ: OF VIOLATION PROGRAH FOR HINOR FEBRUARY 11, 
-...-......... 1) 1 GO'" t:i4 D G H.$ 

Attached for your information is a letter which has been 

sent to ench Hunicipal Court Judge summarizing procedures in

volved in the Notice of Violation program for minor drug offenders 
" 

'sponsored by the Law Enforcement Executive Council. 

Please note the particular problem mentioned in Paragraph 

Two \vhich may require some liaison between your office and law 

enforcement agencies in those cases \vhere the defendant fails 

to appear for qrraignrn.ent. The problem is similar to cases where 

a defendant is released from jail by the Sheriff under P.C. Sec~ 

849(b) before arraignment and the police agencies must therefore 

be notified of the non-appearance in order to seek an arrest 

'Narrant. 

I nm hopeful that the program should crente no other problems 

as far as your office is concerned, although there may be some . 
incrense in the number of complaints filed in these cases. 

RLH: td 
Attachment 

Rt6.DEI _ 9t30H 

(1) 26 Rt .. 11/69 
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County of Santa Clara --... ---" ~ .. ~.-----

Culifornia 

Dear Judge 

OffiCI) of \'''' 1l1'.lrirIAll",,, 'Y 
234 [,1',t t,,",11 11"111 

Snn J(}~,O, C.tldl'rni,1 ~I', 11;t 
275,% 51 Arl'n COU\~ ,1ul3 ._----------------------------------

Louis P, Oorgna, Dlstrret Al/O(flI'Y 

February Ii, 1975 

Law enforcemo~t agencies in Santa Clara County are inaugurating 
a no\V progro.m in tile coming \<leeks to provide an alternative to 
jail in cases involving possession of small amounts of marijuana, 
a~?hetamines, and barbiturates which are normallv eliaible for 
rliversion unCer renal Code Sec. 1000. The progr~m wiil involve 
no changes in current court orocedures, excent that defendants 
\ViII a?pear for arraignment ~oluntarily, and-provisionthereiore 
should be made b~T the court for a fOrr:'.al 'release on m·m recogni
zance to assure subsequent appearances as provided in Penal Code 
Sec. 1318. 

In addition, to provide for occasional cases where the defendant 
fails to appear voluntarily for arral1nnlent, it will be necessary 
for the ~o~pla~ninq police agency and the court clerJ~ to arrange 
t~a~ notlflcatlon of non-appearance be given to the police agency, 
slDllar to the procedure now follo~ed where the defendant fails 
to appear after release on Penal Code Sec. 849(b). 'The police 
agency then will follow normal procedures in seeking an ~rrest 
warrant supported by a declaration. 

Under the program initiated by the Law Enforcement Executive 
Council of Santa Clara County, a peace officer making an arrest 
fQr possession of small amounts of co~trolled substances may, in 
his discretion, and based upon criteria established by the police 
agencies, release tbe suspect in the field, if he agrees to appear 
voluntarily for bool:ing and court appearance. The written agree
ment is made upon the attached tJotice of Violation form, which is 
not intended ~o be a citation and has no legal effect. Upon appear
ance for bool(lng, the defendant will be given a date and time for 
arraign~ent not less than fourteen days after the date of booking. 
Thereafter the police agency ~'lill folloH normal procedures in seek
ing a criminal co~plaint from the District Attorney and, Hhere 
appropriate, cODplaint and diversion papers will be prepared and 
filed with the court. Accom~anvina each such complaint will be 
the canary copy of the ilotice of violation, which - v.1ill identify 
these cases for the court, notify the clerk of the time set for 
arraignmont, and provide informal notice to the court of the need 
fo~ an order for release on own recognizance. In exceptional cases 
where furtiler investigation discloses a prior felony offense involv
ing 'controlled substances, or other unusual situations, a felony 

" 
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r ......... -.-..... ----....... - ... -- ............... -. .....-.... _ ... . 
I 

compl<lint r:t~}' be filed <litcr a field relo.:lsc had occurred under 
this proCJrilcl, \,:hich Tn.:ly 5ngge!3t the need for the fixing of an 
c:lppropriate felony bull. 

'1'11e plun is desiqnec1 to uvoic1 the nnoPli.lly of citutions for offenses 
'Vl;1ich urc technic.}l felonies. It l.!3 hoped that the progr.:lm \;,ill, 
for e lin ib 10 de f.:mc1tHl ts, uvoid CllS toc1y i for the Sheri f f I avol.d the 
expense'" of . in-custoc.ly boo:~in<}; und for police agencies I increase 
available manro'.'lcr in. the field by reducing hours heretofore spent 
in trc:lnsnortation und bocking of sus~ccts nornally prosecuted for 
misdcnea~ors and eligible for diversion. 

RL~'l: td _
At Laci1nent 

" cc: Court Clerk 

. , 

Yours very truly, 

ROBERT L. \~EBB 

Assistant District Attorney 

, . 
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SubJ~~ 

(u.uu Sc4'tlona I 

'. ~<>d. I.JMrde<1 /tos c1 1Yl.a 

DRUG RELEASE PROGRA~1 1/0-4305" 5 , 

f-' I !,",~'~~"-..j lor s~ur I Pr<>e'.' ~.a u,. I: I.Ht".T"..-1 hr ~llIIohdlo::r . o.,w r: . 

BACKGROUNQ AND PURPOSE 

The present policy of our Department requires booking all D~q violators, even 
thouqh the majority are released on their own recognizance ald eventaully diverted 
from'the Judicial System. Thus, offenders possessino minorllJantities of con- . 
trolled substances are released before the officer has an o~ortunity to complete 
his reports. Approximately 1 to 1~ hours, including transpoltation, .is required 
to complete the booking process for each case. The drug re~se program ~til1 
allow the officer to process the violator in the field, savhq valuable patrol 
time. ~ommunity attitude is that first time dru9 violators should be processed 
~ifferently than traffickers or repeaters. 

ORDER (VOLUME I) 

PART V - CITATION Arm cm-1PLAHlT rORJ.1 

4305.5. Use of "Notice of Violation" Form for Selected ·Jrua Violat-ions. The 
following proced~re will be followed in handling adult and ~venile drug violators. 

a. Adults arrested for possession of controlled suffitances should be 
con·sidered for the drug release program under the follo'r'ling ari~eria: 

i' .-1,- (1) Proper identification. 
II 

(2) No prior felony or drug arrests. (Local flTe check by field officer) ." , ~ .. 
(3) 

(4) 

(5) 

No additional felony charges, 

Established residence vlithin Santa Clara C.cmty or adjoining counties. 

Currently employed or attending school. A 

b. The following quantities and types of controlled substances qualify', 
for the drug release rfrogram: 

(1) Marijuana: 1 ounce of less (l ounce is ap:JYoximately 1 lid.) 

(2) Barbiturates: 30 or less capsules/tablets (Seconal, Phenobarbi'tal" 
reds, ot:O\'Iners, etc-.) 

(3) Amphetami nes: 30 or 1 ess capsul es/tab 1 ets (benzedri ne, Dexedrine, 
whites, bennies or uppers) 

(4) Any combination of two of the above, for e-.\3.mple: one lid of 
marijuana and 30 or less amphetamine tablets, one lid of marijuana and 30 or less 
barbiturate capsules, or 30 or less amphetamine tablets and30 or less barbiturate 
capSules. 

," '. 19 
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GEHERAL ORD[R if9-75 Page 2 _February 27, 1975 

C. l]igil)]r! !'1isdr.;;'eanor Drug Violi1tors , 

(1) Violators in possession of paraphena1ia used for smoking marijuana 
. (1136'1 II&S) or '.'i~itir.g ~ plu(:(; i-ihere lIalcot.iL~ ur IIldrijuana is used (11365 H&S), 
will be issued a c~iminal citation. 

------,------------
(a) If the violator is charged with possession and either 11364 

.~r 11365 H&S~ the Notice of Violation will be completed. 

(2) Adults possessing any other controlled substances or derivatives 
-:of the above are not eligible for the drug release program. 

(3) Adults under the influence of heroin or any other controlled 
:substance are not eligible for the drug release program. 

I " .. 
d. 1f the drug violator qualifies for the drug release program, a notice 

of violation will be completed for each offender. (See attached copy) The \'/hite 
copy \'lill be given to the offender and the yellQloI and pink copies deposited in the 
box located in the report writing room. Signing the n;~ice is not an admission cf 
gtdl t, but a promi se to appear with; CL~_~yen days for photognphs and fi ngerpri nti ng, 
The violator must appear on any non-holid~~~,eekday ~t PAB Records and 1.0. for 
processing, If j:lle. vjolator refuses.tpsign th2 notice, th.e normal booking process 
1'liltbe_fol1m'/cd. An offense report and evidence envelope will be corr.pleted and 
processed as before. The Narcotics Detail will attempt to obtain crimin&l com-

.plaints on all cases processed under the nei,/ procedure. 

:.' e. Juveniles in possession of the above rr.entioned quantities and meeting 
~he same crite~ia, will be issued a Juvenile Citation, (J.C.~.): A parent or 

,guardian will be notified and, when possible, the Juvenile will be released to 
the parent. When unable to contact a parent or guardian, the Juvenile 0il1 be 

.(processed through Juvenile Hall. 

(l) Juveni 1 es under the i nfl uence of any contro 11 ed substance, ex
cept heroin, may be issued a Juvenile Citation, but must be released to a parent ur ~uardian, after a release is obtained from Valley Hedicai Center. 

(2) During normal business hours, file checks ~ill be made through 
'the Juvenile Division and the Narcotics Unit for prior felony or drug arrests. . 

• 
f. ,:The attache'd example form \'li11 be supplied by the Sheriff's depart- . 

~~nt, and distributed at the Information Counter in the same manner as other 
'citat i on forms. 

"'(2(6 flU~7P{'1 . 
·'ROBERT B. HURPAY ))1-. 
Chief of Police . 

\ 
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SECTION III 

THE CRIMINAL JUSTICE AGENCIES: 

THEIR ROLE AND FUNCTION IN COURT DIVERSION 

The District Attorney 

The Public Defender 

The Courts 

The Adult Probation Department 
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THE CRIMINAL JUSTICE AGENCIES: THEIR ROLE AND 

FUNCTION IN COURT DIVERSION 

Given the assignment to evaluate the operation of P.C. 1000, a plan was for
mulated. This plan included a detailed inquiry into the role and function 
of each participating agency as one component of the evaluation. The eval
uation team began some initial research into the content of the c1i..version 
law and the related works and recommendations dealing with P.C. _ "'J. They 
then determined which county criminal justice agencies should be , .. ·luded 
in the evaluation. The final list included the District Attorney, Lne Pub
lic Defender, the Courts, and the Adult Probation Department. It was felt 
that it would not be possible to include the variou~ police agencies involved 
or the personnel at the County's jails due to limitations of time funding , , , 
and staff size. And, as it is, the actual process under P.C. 1000 does not 
formally begin until the DA gets the case. 

Once the list of agencies to be included was complete, the staff spent an 
average of three days researching the operation of diversion within each 
agency to aid in drafting questions for the personnel to be interviewed in 
each organization. All such information was then incorporated with the list 
of topics to be covered in all agencies. These topics are: 

1. Quantitative and qualitative differences within each agency in 
its disposition of non-divertees and divertees. The focus in this 
area was on differences in time, procedures, and cost between di
verted cases and other cases comparable to diversion. 

2. The actual operation of diversion within each agency. Questions 
in this area dealt with the step-by-step procedure through the 
agency. 

3. Change in agency procedure generated by diversion., Specifically, 
each agency was asked to recount the history of diversion's in
itial implementation and to provide some information about the 
background of personnel assigned to diversion (in those agencies 
where certain personnel had been assigned primarily t~ diversion.) 

4. Knowledge of and contact with other agencies involved in the 
d'iversion process. Included in the questions on this area \'lere 
questions about the agency's knowledge of the range, scope, and 
content of the di.version programs available to defendants, and 
other questions about interaction, routine or otherwise, with 
other agencies. 

5. In light of existing recommendations for modification of the 
present diversion law, each agency's personnel were asked to 
comment on the following areas: 

complete expungement of the defendant's record 
upon successful completion of diversion; 

retention of the six-month minimum period of 
diversion or other preferable minimum periods; 

23 



the role of the Adult Probation Department's re
port in subsequent hearings; 

the issue of the District Attorney's concurrence 
in the court's decision to divert; 

the defendant's ~ight to diversion after raising 
a C.P.C.S. 1538.5 motion to suppress evidence; 

6. Each agency was asked what it regarded as the main purpose or goal 
of the diversion law as it is presently implemented. 

Two sets of questions were prepared from the list of topics above for each 
agency. The first set wae used in an initial interview with the adminis
trators of each agency who were responsible for diversion. The team presented 
the questions to the administrators in the context of a discussion about the 
operation of diversion within that agency. In those agencies that keep re
cords of the number of diversion cases handled, the administrators were asked 
to provide all statistics relevant to diver~ion. 

The responses to the questions and the addit:~onal comments made in the course 
of these meetings gave the team a better understanding of the make-up of each 
agency and helped in the formulation of the second set of questions. The 
se~ond'set, prepared in questionnaire form, was distributed to those indivi
duals within the various agencies responsible for the daily field-level im
plementation of diversion. 

After the questionnaires were returned, the team then attempted to set up 
additional interviews with as many of those responding to the questionnaire 
as time would allow. The follow-up interviews served two main purposes: 
first, it became possible for each staff member to clarify and explain his 
or her response to a given question. Secondly, the follow-up interview allowed 
the team a great degree of flexibility in discussing issues and proposals 
that were outside the scope of the questionnaires. 

The evaluation tema was able to do follow-up interviews with a:ll agencies 
except with the members of the Bench. Du~ing the summer months when the 
Criminal Justice Agency data was being gathered, the evaluation team was 
informed bv the Municipal Courts Administrator that we would be prohibited 
from contacting the judges directly. The questionnaires for the members 
of the Bench were distributed in June of 1974. We obtain ed a 50% res
ponse with the large majority of the questionnaires being received back 
In this office in January of 1975. By that time the evaluation was much 
too far along to be subjected to redesign and to conduct a set of inter
views with the judges. The current Muni Court Administrator has indicated 
that in any future evaluation that we would be welnome to interview 
any or all of the judges. 

It must be noted that the following series of interviews and tabulated 
questionnaires from various agencies listed was accomplished in a man
ner somewhat different from P.Co 1000 evaluations in other localities. 
We felt a definite need to probe into the attitudes and day-to-day practices 
of those pursons in each agency who are responsible for processing P.C. 
1000 divertees. We feel that the statements made by these pe9ple in 
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responsible positions sheds 'd bl I' d t f h conSl era e 19ht on the character and con-
,uc 0, t e :.C. 1000 process in Santa Clara County. While 11 sub'cctiv<, 
~:t~~vlew-orlented p:ocess evaluation can never be a substitute f~r the" 
thP and comprehenslveness of a rigorous, quantitative examination of 
do~u~~t~omes of t~e process, the evaluation team felt that such techmical 
1000 nws o~ten mlSS the human factor which seems so influential in P.C. 

• e mlght have emulated earlier evaluations but we really did t 
have t~e expertise to duplicate their data in thi~ County. Conseouen~~y 
we declded to do a first-rate people-centered evaluation Th'. . 
prompted for,the most part from conversations with irate: con~~s:~s and 
turned-off dlvertees who had experienced the P C 1000 " 

t ' • • process l.n a 
nega lve way. All of the "hard data" in the world c b d ' d 
show what an e pro uce to 
b' a ~reat program P.C. 1000 might be in the State of California 
~t lf the ~lnal produ~t feels manipulated and tricked then perha sa' 
dlf~erent klnd of ex~mlnation of the process is called for. We h;pe'that 
w~ av~ made a step ln the right direction in provideing that different 
vlewpolnt. 

NOTE: The questionnaires used to gather the agency data are included in 
~ sep~rate section entitled: "AGENCY QUESTIONNAIRES" which is located 
:mmedlately following this section on the CJ Agencies. In some cases 
lt may be necessary to refer to the questionnaires themselves to under
stand the responses to the questions. 
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The DISTRICT ATTORNEY 

The District Attorney Interview (6/20/74 - 9:30 a.m.) 
Resul ts of the District AttoJJ)ey "Qucs~ionnaire 
Diversion Forms Used by thee:District Attorney 

(Found in Appendices I-III) 

Those District Attorneys responsible for conducting P.C. 1000 Diversion were 
present at the group interview. In many cases the precise author of a given 
statement cannot be remembered by the writers, but no statement by anyone 
in the group was ever contradicted by any other member so that it is a safe 
assumption that the speaker spoke for all the District Attorneys present. 
At the outset the DAs stressed that from the first months of the diversion 
law's existence, the Santa Clara County DA's Office has been in full com
pliance with the intent of the law. 

The way a case is recommended for diversion is standardized in the DA's 
Office. First, one of the deputy DAs fills out an eligibility checklist 
(See Appendix, P. ) in which he is able to check !lyes " or "no" immediately 
on whether the offense charged involved a crime of violence or threatened 
violence and on whether the offense is one of the statutorily-specified di
vertible offenses~ The DA's Office stressed that they follow the letter of 
the law in diverting only those offenses listed in the statute, even in cases 
where they feel the purpose of the statute may not be fulfilled by diverting 
or failing to divert a particular case. 

After the deputy has checked two of the four categories, he refers the check
list to one of the DAIs diversion unit members (most of whom were present 
at this interview). The unit member then runs a C.I.I. record check on pos
sible prior narcotics convictions and prior probation or parole violations. 
This process takes two to three d~ys, so that the actual eligibility deter
mination is never made until at least several days after the c~se comes to 
the attention of the DAIS Office. The DAs emphasized over and over again 
that "if they (the defendants) meet the criteria, they are diverted." The 
DAs feel an obligation to consent to diversion in every qualified case even 
if they donlt agree that diversion is proper in a given situation. As an 
example, it was pointed out that he didn't believe possession of heroin should 
be divertible, but he had consented to diversion in such cases on several oc
casions, although he had personal reservations about this "full compliance" 
with'P",C.1000. 

When asked for a finer definition of one of the statutory criteria, that 
there be no evidence of a threat of violence involved in the offense charged, 
the DAs included such evidence as "phy.sically resisting arrest" and posses
sion of a deadly weapon as being sufficient indices to disqualify a person 
from diversion. The DAs drew this distinction: if the gun the person pos
sessed was unloaded and in the trunk of the car, Le. physically removed from 
the defendant, the offense would'be divertible if it met the other three cri
teria. Whereas if the 'gun was on the seat of the car next to the defendant, 
even if he made no effort to pick it up and threaten the police officer with 
it, such an offense would not be divertible in the DAsl interpretation. 

If the person meets all the eligibility requirements, the recommendation is 
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made that he be diverted and the offer of diversion is made, generally at 
the time of arraignment. AppendixII shows the specific wording of the DAIs 
notice of concurrence and the manner in which the defendant must formally 
consent to diversion. This notice of DA's concurrence and defendant's con
sent is filed with the court (as is Appendix I Referral to the Adult Pro
bation Department) at the arraignment stage, after which the divertee is turned 
over to the A.P.D. for a determination of whether he is sufficiently moti
vated to benefit from one of the diversion community programs~ The DAs com
mentedthat the concurrence sheet is essentially meaningless in light of the 
recen On Tai Ho decision of the California Supreme Court. But they emph~
sized that concurrence had never been a problem in Santa Clara County insofar 
as raising judge-DA conflicts over diversion, since the DA's Office has un
ifoL~ly concurred in every case that meets the four strict eligibility re
quirements. 

The DAs' collective opinion was that certain offenses should have been in
cluded in the law that inexplicably were not: specifically, being drunk in 
public, driving while intoxicated, cultivation of marijuana plants for per
sonal use, and possession of a hypodermic needle and other paraphernalia. 
They l1trongly felt that possession of heroin and possession of chemicals for 
the manufacture of methamphetamines should be deleted from the list of di
vertibles. 

On the issue of how the DAs charge drug offenses, the DAs informed us that 
this aspect is discretionary within the DA's Offic~. Their policy on mari
juana possession is to reduce it from felony status to a misd(~meanor pursuant 
to section 17 of the Penal Code only in cases where the quantity seized is 
less than an ounce, and the quantity appears to be only for personal use. 
(The DAs defined the c\..rrent street meaning of !la lid" as equalling 3/4 OZ8) 

Besides the quantity limit, the DAs look at the person's overall record and 
specifically check to see that the individual has no evidence of sale of 
narcotics in his background. The DAs stated that they made a charging re
duction ~ time only,and any suhsequent drug offense would be charged as 
a felony not subject to misdemeanor reduction. 

In terms of the impact of diversion on the DAIs Office's time expenditure 
and budget, at the municipal court level there has been more paperwork in
volved and more work at the pre-complaint stage (the record checks, for in
stance). There have been fewer preliminary hearings though, such as 1538.5 
hearings on motions to suppress evidence. At the Superior Court level there 
has definitely been less work involved since fewer jury trials have been ne
cessary. The District Attorney who is assigned to Superior Court and who has 
been working with narcotics cases for the last twelve years, commented that 
in the past two years he can only recall one possession case that went all 
the way to trial. As far as Superior Court is concerned, however, there may 
be "some savings but not a substantial savings" in DA time since a DA may 
have to wait around in the courtroom for an hour or mo~jfor his diversion 
case to come up on calend~r, though the actual proceeding may take only 5-
10 minutes. 

In terms of budgetary allocations, there has been no new hiring in the DA's 
Office as a result of diversion, and in fact one DA position in Superior Court 
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has been cut from this year's budget. The DAs felt they needed funding for 
a clerk's position to process the increased paperwork involved in diversion 
filings. All the diversion unit members (who number six) are senior staff 
DAs who were simply shifted from other positions in the department at the 
inception of the law. 

We asked about the procedure involved in the DAIs Office re-entrance into the 
diversion process after a defendant has been terminated for failure to cooper
ate in a treatment program. The DAs responded that any DA could take over 
the prosecution by checking on the records maintained on the case from the 
time of the diversion offer. The same DA who reviewed the defendant's record 
at the initial stage does not necessarily pick up the case again post-ter
mination. The DAs commented that any defendant who wanted to contest his 
termination should be able to do so only after being convicted; the termina
tion issue would then be an issue on appeal. They cited the Sledge 
decision as authority for this position thAt no pre-trial writ of mandate 
would be allowed in contesting termination. 

In soliciting opinions of the DAs on various aspects of the statute, several 
criticisms of the law came to light: 

1. The diversion programs mix the innocent and the "hardened criminals" to
gether in the same programso.There is no way for the DA's Office to use 
its discretion to weed out the "criminal types" since there is not enough 
leeway written into the eligibility criteria. The DA's "job is consis
tency" in applying the law and that is how they have applied it, albeit 
reluctantly in several possession cases where more serious drugs are 
involved. 

2. Multiple diversions are occurring more often now in Santa Clara County 
since a person technically could meet the eligibility requirements two 
times and thus be diverted twice. This loophole would be closed in 
any subsequent diversion legislation. 

3. The DA repeated his reservations about the utility pf the treatment 
programs themselves, and other DAs seemed to concur with him. To his 
knowledge, none of the programs are effective in discouraging drug abuse. 
In essence he sees the legislators as having flput the cart before the 
horse" in ~hat no treatment exists for drug abuse, yet the whole point 
of the diversion law is to promote rehabilitation and treatment, a goal 
which the legislators saw the criminal justice system as having failed 
to accomplish. Various comments 0f the DAs on the treatment programs 
were: 

"What do they teach?" 

"If" you're going to have treatment, you need more monitoring 
of the programs." The District Attorney mentioned At this 
point one particular instance where a diversion program was 
providing infot1!1ation divertees which the DA did not feel 
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was appropriate to a di v(~rs imL program. Through the DA' s 
action, referrals to this program ceased and the program 
was discontinued. This occured in the absence of any hearing. 

f~he programs or the County should be measuring recidivism 
rates - are these people who complete the programs simply 
getting re-arrested later on, 0r hnve the programs had any 
success in breaking the fcriminal lifestyle'?'f (It should 
be noted here that our evaluation effort was criticized by 
several of the DAs at the conclusion of our interview with 
them on the grounds that we were not intending to include 
a study of possible recidivism among divertees of the first 
year of the program. Without this aspect to our evalua
tion, the DAs felt, our effort was merely duplicating the 
statewide study of the statute, which the DAs believed 
was a waste of time and money. We attempted to explain 
that ours was a county-wide detailed evaluation for use 
mainly within the County, but apparently we had little 
success in convincing the DAs of the value of such an eval .. 
Hation. ) 

The DA did acknowledge that by fostering such a variety of community-basen 
programs, the diversion law might itself come up with a worthwhile treatment 
program that can show concrete results in terms of breaking the pattern of 
continued or escalating drug use. But too often, he said, diversion operates 
as fla coverup for a problem," the problem being one of drug abuse among the 
middle ~nd upper class young. Diversion simply offers these offenders an easy 
out for first offenses, with no guarantee that subsequent drug abuse and crim
inal activity won't continue. 

4. The DAs took a strong position against record sealing or expungement upon 
successful completion of diversion. They stated that "diversion is a big 
enough benefit as it is" without adding complete expungement of record to 
the concept. When queried about wh(~ther the purpose of the law is fulfilled 
without complete expungement (to protect first-time offenders from the stigma 
of arrest and conviction), the DAs stated emphatically that no potential em
ployers have access to C.I.I. to check on a person's record; C.I.I. is only 
available to law enforcement agencies in the state and county governmental 
units. This view of the availability of C.I.I. information to the public is 
in direct contradiction to the information we have received from various pro
bation officers who have called for complete record expungement. In addition, 
as various Public Defenders have pointed out in our survey of that agency it 
is the arrest record that harms a person more than the fact of having bee~ 
convicted, because many employment applications simply ask the question:' f'Have 
you eVer been arrested for a criminal offense? Please explain." Thus an} 
divertee would have to admit to the arrest having taken place, so that'bcing 
saved from admitting a conviction is of less value than one might expect from 
initial review of the statute. 

On the whole, for all their criticisms of the diversion law, the DAs would not 
come out and say they wou~d prefer that the statute expire on December 31. 
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The DAs did leave us with the impression that diversion is a very good deal 
for most defendants, perhaps a better deal than they would prefer to see 
ha pen. The DAs left no doubt that they regard most drug 0ffe~d~rs as bas
ic~llY criminals, and they would undoubtedly prefer that a ~u~LtLve-co~rec~ 
tional approach be used in dealing with what they see as crLmLnal, antLsocLal 

activity. 

-

RESULTS OF DAIS OFFICE 

QUESTIONNAIRE 

This report is based on responses received from six out of the seven District 
Attorneys who are responsible for diversion and its implementation in the 
DAIs Office. While it is quite probable that other attorneys on the District 
Attorney's Office staff handle diversion cases, it was maintained that the 
only attorneys who "knew about diversion" were those actually in the diver
sion unit. All of the DAs who responded agreed on the mechanics of diver
sion and gave almost identical responses as to how the law is administered 
in their office. It is therefore the opiniun-soliciting questions that deserve 
more attention for the purposes of this evaluation. To gain a fair perspec
tive of the DAs' collective view of diversion, it might be best to allow the 
agency's attitude to come through in the statements of its responding staff: 

Question: What conflicts are there (if .'3.ny) with regard to a defendant's 
eligibility for diversion between the bench and the District Attorney's Office? 

Answers: "None, except in the few instances where the bench has attempted to 
violate the law and divert peddlers or others ineligible for di
version under P.C. 1000." 

"In as much as the District Attorney consents in all cases where 
defendant is eligible, no conflict except where bench attempts to 
circumvent the law by diverting ineligible defendants. These few 
occasions have normally been resolved by a voluntary sua sponte 
order by the court setting aside diversion proceedings. ll 

Question: What contacts, both routine and unscheduled, does the District 
Attorney's Office have with the deputies in the Adult Probation D~partment's 
Drug Diversion Unit? 

Answers: "None ••• functions are entirely different and separate. The 
DA's function is legal and evidentiary. The Adult Probation 
Dept.'s function is discretionary as to whether defendant would 
benefit from programs available to diversion." 

'~he Adult Probation Department will contact this office if they 
have a particular problem regarding diversion. We often meet 
informally in court." 

Question: What are the goals of P.C. 1000 in your opinion as it currently 
operates in this County? Please list them (if there are more than one) in 
decreasing order of importance. 

Answers: '~he function of the DA is to effectively comply with the letter 
and spirit of P.C. 1000. The legisl.;ture passed P.C. 1000 and 
is responsible for its goals. Some believe the goals are to di
vert users of drugs and narcoti.cs from the criminal system and 
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to treat their narcotic and drug abuse problems as medical prob
lems. Others feel P.C. 1000 nas for practical purposes abolished 
virtually all narcotics laws in California and the ability to en
force them. Others feel P.C. 1000 was passed ty the legislature 
when it became apparent that the children 0f middle and upper 
social classes began to be arrested for narcotics violations." 

I~he goal should be to motivate drug abusers to change life style 
insofar as drugs are concerned. The goal of the District Attorney 
is to conform fully to the requirements of P.C. 1000 and appli
cable case law." 

"Goals are those expressed by legislature at time of enactment 
of diversion program." This is a "legislative matter." 

III view my position as enforcing P.C. 1000. I do not have enough 
information to make a value judgment as to the goals of P.C. 1000 
or whether or not those goals are being met." 

"This question is more appropriately directed to the legislature." 

"No opinion." 

Question: Does diversion promote more respect for the legal system than the 
trial-conviction-suspended sentence or fine alternative in cases involving 
first-time offenders? 

Answers: "Yes, among people who are involved in narcotics use and traffic 
and believe narcotics laws should be abolished" No, among people 
who note the dismal failure after the expenditure of over $1,000,000 
in diversion type programs in New York state which have ultimately 
resulted in a totally out-o£-control narcotics situation where a 
major percentage of one generation of Americans has become per
manently hooked on hard narcotics." 

"The ostensible purpose of the criminal justice system is de
terrence, punishment, and rehabilitation. Respect for a legal 
system shows only as it fulfills its purpose. There is nothing 
I am aware of that diversion does to create "respect" that cannot 
be accomplished by similar programs within the criminal justice 
system. 1t 

"I do not think so." 

"I do not have enough information to answer this question." 
(Note: this response came from an individual who stated earlier 
in the questionnaire that he had handled 620 diversion cases in 
1973, and 120 to date in 1974.) 

"I feel only a divertee can answer this question." 

"No opinion." 
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Question: If diversion were to remain 
what changes would you recommend in it? 
been covered in this questionnaire? 

an alternative in drug offense cases, 
What additional topics should have 

Answers: ltD' , h lverSlon s ould be eliminated for hard narcotics It is 
questionable if anyone ever overcame a hard narcot~c habit 
through a diversion program. It might continue for Marijuana 
and most dangerous drugs provided a small quantity indicating 
use only was the criterion for eligibility." 

I'Pro~ra~s should be made to prove their effectiveness by hard 
statlstlcS. Programs which teach people to evade arrest rather 
than cease the use of drugs do not fulfill the purpose of the 
program, but merely skew the statistics by reducing the number 
of arrests an~ cast doubt on the validity of the statistics 
~enerated durlng the past year and one-half of the program 
lnsofar aS,they are based on arrest data. I am not aware of 
any effectlve program which deters the use of marijuana and 
dangerous drugs by abusers. Changes in the law have already 
been recommended to the Attorney General and the State Dept. 
of Health and are being incorporated in pending legislation." 

"No changes." 

"Only the present changes recommended to the h·gislature regard
ing the types of offenses to be included in P.C. 1000." 

"Any proposed changes are a matter for the State Legislature." 
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DJ\ t. rrF NDIX, I 

DRUG AND NARCOTICS DIVERSION CHECK LIST 

D.A. File NO. 

Defenaant ________________ , ______ __ Charge (s) __________________ ----------
---

l have reviewed the appropriate records and have determined: 

(1) 

,. (2) 

_ (3) 

(4) 

Does the defendant have a pr~or 
any offense involving narcot1cs 

conviction for 
or restricted 

dangerous drugs? , 

Did the offense charged involve a crime of 
violence or threatened violence? 

Is there evidence of a violation relating 
to narcotics or restricted dangerous drugs 
other than sections 11500, 11530, 11555, 
11556, 11910, 11990, 11350, 11357, 11364, 
11365, 11377 , 11383 of the Health and safety 

Does the defendant ha~e a :eco;d of 
probation or parole v10lat10ns. 

code? 

Yes D 

NoD 

Yes D 
No D 

yes D 

NoD 

yes L.J 

NoD 

Attorney 

Date 

Attorney 

Date 

Attorney 

Date 

Attorney 

Date 

The defendant 
program. 

Disl Dis not eligible for referral to a diversion 

Deputy District Attorney 

Date 

Remarks: 

Deputy District Attorney 

J..~' .t.ULJ !'lUI.~.l.\....l..c;nJ..J \...VU.KJ. 1.'V!"<' ·J.·Hl,:;,' ________________ JUDICIAL DISTfUCT 

,COUNTY OF SANTA CLARA, STATE OF CALIFORNIA 

THE PEOPLE OF THE STATE OF CALIFORNIA, ) .COURT CASE NO. 
) 

NOTICE OF CONCURRENCE FOR Plaintiff, ) 
vs. ) DIVERSION PURSUANT TO CHAP'rER 

) 2.5 OF THE PENAL CODE 
) 

CONSENT AND WAIVER OF TIME Defendant. ) . 
TO THE DEFENDANT AND HIS ATTORNEY: 

,NOTICE OF CONCURRENCE FOR DIVERSION 
The District Attorney hereby notifies you and each of you that he concurs, 
in the event that the court determines that the defendant be diverted and 
referred for education, treatment or rehabilitation as provided under Section 
1000.2 of the Penal Code; unless there is no program for education, treatment 
or rehabilitation which the court finds would benefit the defendant. 

consent by the District Attorney is entered solely for the purpose of per
mitting the court to exercise its discretion, after consideration of the 
Adult Probation Department's report, to determine if the defendont should 
be diverted and referred for education, treatment or rehabilitation. Said 
consent is not intended to be considered by the court as a recommendation 
that this defendant be diverted. 

Said notice is limited to and relates only to counts of Complaint Noo ________ __ 
now on file in the above court alleging violation(s) of section(s)--::--_-::---:--__ 
__ ~~ ____ ~ __ ~ __ ~~ ______________ --____ -of the California Health and Safety 
Code by the defendant. 

LOUIS P. BERGNA, District Attorney 
County of Santa Clara 
State of California 

By: 
----------~--~~--~---------Deputy District Attorney 

CONSENT AND \~AIVER OF TIME 

Date 

I do consent to further proceedings under Section 1000.2 of the Penal Code, 
"and waive my right to a speedy public trial, which I understand to 

do/do not 
be within sixty days of the filing of an Infor~ation or Indictment in Superior 
Court or, on a misdemeanor offense within thirty days of arraignment if in 
custody or within forty-five days of arraignment if out of custody. 

I understand that the period during which further criminal proceedings against 
, me may be diverted shall be no less than six months nor lonyer than two years, 
., and that in the event I am arrested and convicted of any criminal offensp 
, during the period of diversion, or in the event that I do not perform success
fully in the education or treatment program during the period of divers ton. 

',then the case for which I have been diverted shall be referred to the court 
: for arraignment and disposition as if I had not been diverted. 

r Executed this day of 19_ 

, ..... 
(~) 3302 

Signature of Defendant 

NO. __ ~-------------
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J)1\ ArrFNII]X III 

IN THE MUNICIPAL COURT FOR THE _________ _ JUDICIAL DISTRICT ,----

COUNTY OF SANTA CLARA, STATE OF CALIFORNIA 

THE PEOPLE OF THE STATE OF CALIFORNIA, ) 
) COt'RT CASE NO. ______ _ 

.. ~ 
v .... 

Plaintiff, ) 
) 
\ 
I 

) 
) 
) 

Defendant. ) 

NOTICE OF ELIGIBILITY FOR 

2.5 OF THE PENAL CODE 

REFERRAL TO ADULT 
PROBATION DEPARTMENT 

-------------------------------) ACKNOWLEDGMENT AND WAIVER OF TI}ill 

TO THE DEFENDANT AND HIS ATTORNEY: 

NOTICE OF ELIGIBILITY FOR REFERRAL 

The District Attorney hereby notifies you and each of you that he has 
reviewed his files and official records of the Department of Justice of the 
State of California and is satisfied that the defendant is a person who 
meets the requirements of paragraphs (1) through (4) of Section lOOO(a) 
of the Penal Code of the State of California. 

Said notice is· limited to and relates only to counts of Complaint 
No. now on file in the above court alleging violation(s) 

of Section{s) __ ~----~~ __ ~~~~--~~~~~~~~~~--~----------------
of the California Health and Safety Code by the defendant~ 

REFERRAL FOR NARCOTIC OR DRUG DIVERSION 

The above-named defendant is hereby referred to the Adult Probation 
Department of the County of Santa Clara for report, recommendation, and 
court hearing as to the suitability of the defendant for diversion to a 
narcotic or drug education, treatment, or rehabilitation program. 

LOUIS P. BERGNA·, District Attorney 
County of Santa Clara 
State of California 

By: 
Deputy District Attorney 
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Date 

1) 

APPENDIX III, CO~!'T' 'II. 

ACKNOWLEDGMENT AND WAIVER OF TIME 

I have this date been personally served with the above notice. 
toreferra1 under Section 1000.1(a) of the Penal Code, and 

I do consGnt 
waive 

my right to d .,' do/do not 
d f a,s~ee y pub11c tr1al, which I understand to be within sixty 

ays 0, the f111n9 of an Information or Indictment in Superior Court or 
on a.m~~demeanor ~ffense within thirty days of arraignment if in custOd~ 
or W1t 1n forty-f~ve days of arraignment if out of custody. 

Executed this ________ day of _________________________ , 19 ____ 
0 

SIGNATURE OF DEFENDAl:i1T 

'SIGNATURE OF DEFENDANT'S ATTORNEY 
CJIC NO. 
D.A. Fil~e~N~o-.--------------

@3301 
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THE pUBLIC DEFENDER 

Puhlic Defender Interview 
Interview with Public Defender Staff Member 
Results of the Public Defender's Questionnaire 
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INTERVIEW WITH THE SANTA CLARA COUNTY 

PUBLIC DEFENDER'S OFFICE, JUNE 20, 1974 4-5:30 p .. m" 

The Public Defender's Office has established no guidelines for the handling 
of diversion cases. Each attorney in that office is allowed to handle the 
case as best he sees fit: he and the client actually make the choice of whe
ther or not to accept diversion if and when it is offered. The Public De
fender's Office does not have the resources necessary to conduct an inde
pendent investigation into the client's background to determine if the client 
is eligible for diversionj instead, the attorneys must rely on what they are 
told by the clients themselves. ' 

-
Currently, the Public Defender thought that the most common practice among 
the attorneys comprising the staff of the Public Defender's Office was to 
recommend that a client choose diversion whenever a guilty plea appeared in 
the ordinary alternative. Conversely~ if a "not guilty" plea appears cor
rect, then the Public Defender does not recommend diversion, and the case 
goes to trial. Since the overall concern of the defense attorney throughout 
this process is to get the best settlement that is possible for his client, 
the choice of taking the case to trial is a difficult one, for once a 1538.5 
motion has been made (this is apparently one of the most common motions in 
drug ca3es), the District Attorney's Office will not offer diversion to the 
client. 

The Public Defender's Office has not set up a diversion unit to parallel the 
unit in the District Attorney's Office for the simple reason that they could 
not afford it, while the D.A.'s Office was able to afford it. In addition, 
the D.A.' s Office has a larger staff than does the Public Defenders', the ra
tio being about two District Attorneys to one Public Defender, while the ratio 
of Cases is about four cases for the D.A.'s Office to three cases in the Pub
lic Defender's. The Public Defender's Office has not been able to get ad
ditional funds to expand its services. 

The cost of diversion to the Public Defender's Office must, as we have found 
in other cases, be dealt with in terms of qualitative statements, and not in 

terms of quantitative data. Rbwever, here are some indications of what di
version has done to the Public Defender's budget. 

a. The caseload of the Public Defender in Municipal Court has in
creased, due to the increased number of misdemeanor filings. 

b. From the standpoint of attorney time per case, there does not 
appear to have been any savings generated by diversion. The 
amount of time involved in interviewing the client who is 
eligible for diversion is no different than the amount in
volved in the ordinary pre-diversion drug case. The amount 
of court time involved in a diversion case is the same as 
for the cases where the client would have been advised to plead 
guilty. 
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c. 

d. 

e. 

In the opposite situation, where the client has been ad
vised not to plead quilty, the case must go to trail in 
the regular manner so that there is no savings here as 
a result of diversion. 

All of the above does not rule out the possibility of sav
ings in terms of trial time and expense at the Superior 
Court level. Three members of the Public Defender's staff 
have been switched from Superior Court trails to Municipal 
Court which indicates that although there might be some 
savin~s for the court, there are none for the Public De
fender'S Office, if we assume that the same number of 
attorneys receiving the same salaries as they did before 
are still devoting the same amount of time to their clients 
(or to a larger number of clients.) 

The ultimate conclusion reached by the Pub1ic~Defender 
were no theoretical savings from diversion. 

It was suggested that diversion"had"generatecl,a shift 
in police attitudes which might account for an increased 
workload for the Public Defender's Office: before diver
sion, many police officers were hesitant to bust people 
with small quantities of marijuana. The practice of many 
offic~ers was to deal with the situation in the field by con
fiscating the contraband and giving the parties involved a 
lecture. Now with the alternative of diversion, it was 
thought that ~hiS procedure was less common, since it is now 
possible to do essentially the same ~hing (i.e., r:p:imand 
without accompanying the reprimand w~th a truly cr1m1nal 
sanction through the system. 

Rere are some figures from the Public Defender's Office; that office fir~t be
came involved with diversion cases in May of 1973: 

Month Total Cases Settled Diverted Percentage of Tota1** 
Without Trial * 

May, 1973 586 16 2.73 

June 523 33 6.31 

July 579 26 4.50 

Aug. 677 95 14.03 

Sept. 511 33 6.45 

Oct. 650 46 7.08 

Nov. 562 26 4.63 

Dec. 501 24 4.79 

Jan., 1974 808 35 4.33 

Feb. 645 37 5.74 

March 634 35 5.55 

April 770 31 7.38 

TOTAL 8205 483 6.01 
*Includes both felonies and misdemeanors 

**Accurate to .01. (nearest hundredth) 
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In fiscal 1973, there were 149 jury trials on misdemeanor cases. 

To date in fiscal 1974, there have been 133 jury trials on misdemeanors to 
date. Extrapolating that figure to cover the entire twelve-month period, 
there would be a total of 145 jury trials for the period ending June 30 1974. 
(There is no consideration in this estimate of variations in the number'of 
jury trials by month). This would ind:i.cate a reduction of 4 trials (3'1'0 of 
the caseload in jury trials has been reduced). 

In the same period, the"misdemeanor intake for the Public Defender's Office 
is as follows: 

7005 Misdemeanor defendants in 1972-73 

7809 Misdemeanor defendants in the first eleven months of 1973-74. 

(Breakdown of the above figure by month shows:) 

July 1973 : 605 
Aug : 51+9 
Sept. = 541 
Oct. = 637 
Nov. = 1'15 
Dec. : 672 
Jan. 1974 = 949 
Feb. = 662 
Mar. = 1313 
April : 909 
May = 757 

As of the first of June 1974, the misdemeanor intake, according to the above 
figures, was already up 10% over the preceding year; by extrapolating again, 
we can estimate roughly tnat the total intake wi 11 De up 2010 over the preced
ing year. Therefore, diversion may have had an i.mpact in reducing the number 
of jury triall3 (which would mean a reduction in court time) due to the fact 
that there is a decrease in the number of jury trials and not a correspond
ing rise. 

On the Superior Court level, it was indicated that very little diversion " 
took plae,e. The figures indicating the number of defendants who were diverted 
after the preliminary examination in the Municipal Court show the following; 

Calendar 1974 Calendar 1973 -
May = 2 diverted at preliminary hearing Dec. = 1 
April: 0 Nov. = 1 
March= 0 Oct. = 4 
Feb .. = 0 Sept. = 3 
Jan,. = 2 AugQ = 2 

July = 8 
June = 3 
May = 1 
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(the only month for which we have figures on the total number of prelilninary 
hearings is May of 1974, in which there were 144 prelims.) 

There has been a 19% decrease overall in felonies in fiscal 1973-74, but it 
was the opinion of botb the Public Defender's Office and his assistant, that 
this was not an indication of a declining overall crime rate, but rather of 
a shift in the District Attorney's attitudes insofar as filing is concerned 
which may have been generated by diversion. Police practices in the same 
period may have also changed, as there is an overall total increase in fe
lonies and misdemeanors. 

The question of increased services in'the PublIc Defender's Office is 
not a new one, and the Public Defender had very definitive opinions 
on this topic. In 1969, ,the Public Defender's Office instituted a program 
of increased social services under the auspices of an LEAA grant; this pro
gram operated for appr0ximately one year, and the evaluation is attached to 
this report. The experience of the Public Defender's Office with the pro
gram was quite favorable, and there is a strong desire currently in that of
fice to start up a new program comparable to it. 

Insofar as diversion is concerned, it was the position of the Public De-
fender that this type of service capability within the Public Defender's Office 
would be beneficial in two ways: first 9 thp. Public Defender has the early 
contact with the defendant and the concern for him that would allow such a 
progral~j to give the defendant the most help. The American Bar Assocation is 
of the opinion that this is the sort of function for which the Public De
fender's Office is tailor-made. Secondly, ~here the defendant does not meet 
statutory criteria of the diversion law, he£t.:\,ll might be diverted, if there 
were an opportunity to perform a search of available services and place him 
before trial. In cases handled by private attorneys where the defendant is 
possible in need of psychiatric care or non-penal treatment of a problem, 
the defense attorney often gets the defendant into a counseling program or 
to a psychiatrist before he appears in the court for sentencing, and this in
dication of the defendant's cooperation and intent to reform often results 
in a reduced sentence. 

This counseling service would nathe-Ii-function of the attorneys in the Public 
Defender's Office. Instead, social workers would be added to the staff to 
deal with the cases that VI' '.dd benefit from the services. Yet another bene
fit of this type of servic·. would be that the social worker would provide the 
continuity that is often not available to clients of the Public Defender's 
Office, as the attorneys often change assignments and cannot follow a case 
through from start to finish; we would hypothesize that this continuity might 
lead to a reduction of attorney time devoted to client interviews and fam
iliarization with a case. 

The District Attorney's Office has not been in favor of the addition of 
services to the Public Deffmder' s Office, and has argued to the Board of Super
visors that this would be a usurpation of the functions of the Probation De
part~,ent. However, the Public Defender's Office counters this argument by in
dicating that ther~ i~ a basic conflict within the Probation Department 1 s role 
that. limits its service to its clients~ at the same time, it has a :responsi
bility to society as a whole. There are also time problems in the Probation 
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Department, especially in terms of the amount' of time that the Probation De
partment has availablp. to them between conviction of the defendant and the 
presentation of ~heir investigative report. Referring back to the points 
made earlier by the American Bar Association, we can see that these conflicts 
would not exist in the Public Defender's Office. 
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INTERVIEW WITH STAFF OF THE SANTA CLARA COUNTY PUBLIC DEFENDER'f,S OFFICE 

Tuesday, June 11, 1974, 9a.m. 

The PD's staff provided a generally positive view or the diversion ~aw from the 
standpoint of a defense attorney attempting to secure the best poss~ble deal 
for his client. His strongest criticism of the law is that a defense counsel 
cannot first attempt to make a 1538.5 motion to suppress evideILce, lo~e on. 
that motion and then go on to opt for diversion with the assent of h~s cl~ent. 
Instead th~ client must choose diversion "t a relatively early stage in the 
proceedings against him, namely, the pre-trial conference. Staf~ ind~cated 
that it is usually at this pre-trail conference stage that the d~vers~on of
fer is first made to the defendant by the District Attorney. 

Staff saw their role as Public Defender as one of explaining and clarifying 
the ramifications of accepting diversion to the client and then allowing the 
client to decide for himself whether diversion will dispose of the case. 
Mueller does' not detail the risks of going on to trail to clients unless a 
particular client asks for such information. Staff did indicate that judges 
and juries locally are not well disposed to convict many individuals for mere 
possession of marijuana, even in some cases whp.re the evid~nce.against t~e 
defendant seems overwhelming. However, the PD does not, ~n l~ght of th~s 
knowledge, counsel clients against the diversion route, since.in.his words, 
it is "hard to pass up diversion" which is a certain non-conv~ct~on, whereas 
a trial result could go either way. The PD did point out that while the 
diversion offer is usually made at pre-trial stage, there is nothing in the 
law that requires an offer and acceptance by the diver tee at such an early 
stage. Nothing in P.C. 1000 precludes diversion from occurring as late as 
the sentencing stage, although this is not the way the law has been imple
mented. Usually the DA makes his offer once and says that he will not make 
it again, and it is up to the defendant to make his decision early in the 
proceedings. 

Btaff did not have any statistics on what percentage of the total caseload 
of the Public Defender's Office were diversion cases, nor did he have infor
mation on the average cost to the Public Defender's Office to defend a diver
sion case. He did believe that P.C. 1000 has reduced court costs and time 
on court calendars and thought the cost of defending a diversion case would 
be less than gOing'to trial since with diversion a Public Defender essentially 
makes one or two appearances on behalf of a client - at arraign~en~ and.at 
pre-trial conference. The PD recommended that we get any stat~~t~c~l ~nfor
mation we need from CJIC since records on that matter are not ma~nta~ned at 
the Public Defender's Office. 

Staff's opinion on the general purpose of P.C. 1000 Lw that from the D.A.'s 
point of view, the purpose of the law il'! to clear court calendars, while from 
defense attorneys' Vi~wP9int,. the aim is to relieve first-time dffenders 
from the stigma of criminal conviction. Staff was not aware that a defend
ant who successfully completes a diversion program still has a C.I.I. record 
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stating "Completed diversion under P.C. 1000". Upon learning of the exis
tence of this record, he recommended complete expungernent of any referenc~! 
to the defendant's haVing completed diversion in order to fulfill the main 
purpose of the law as he sees it. 

Once the P.D. has reached a diversion agreement on behalf of a client at the 
pre-trail conference, the P.D. effectively bows out of the proceedings. 
Staff was not at all familiar with the rehabilitative aspects of diversion 
though he was aware that some diversion treatment programs provide job train
ing and counseling or training for high school equivalency tests (G.E.D.)) 
both of which he strongly approved~ Specifically, .Staff had some know-
ledge of Project Intercept and seemed to think it a worthwhile program. 
The PD's Staff mentioned that the Chief Public Defender has a great inter
est in expanding the rehabilitative facilities within the P.D.'s Office, 'and 
probably has greater knowledge of the content and structure of various di
version treatment programs. 

With regard to the roles played by other agencies involved in the diversion. 
process, Staff, commented that the D.A.'s Office has been livery good about 
complying with the mandate of the diversion law". On the whole, Staff be
lieves, both judges and D.A.s have become more lenient regarding first-time 
drug offenders as a direct outgrowth of the existence of the diversion law. 
In Staff's observation, the D.A.'s Office almost always treats possession 
of marijuana as a misdemeanor rather than a f.elony. From the standpoint of 
the defense attorney, diversion is a benefit too in that a defendant once 
arrested and diverted technically has not been convicted. Thus, on a "second 
offense" of the same type (drug-related), the defendant is not subject to 
the more severe penalties ordinarily meted out to, for instance, second of
fense marijuana users. The second offender may not be eligible again for the 
diversion route, but his possible conviction would still be his first one, 
leaVing him subject to the same lighter penalties he would have suffered the 
first time around had he not opted for diversion. 

Staff favored expanding the categories of divertible offenses to include 
those basically equivalent to the new listed offenses. He had not been aware 
that the offense "Possession of chemicals for the manufacture of methamphe
tamine" was now included in the divertible list, and had not run across any 
actual cases in which a defendant Tqas diverted for that offense. He favored 
deleting 11383 from inclusion as a divertible category. 

On the issue of possible termination of a client's diversion through subse
quent arrest or failure to cooperate, Staff favored limiting termination 
only to cases of subsequent drug-related arrests. As mentioned, the defense 
attorney's advocacy for his client ceases when the client agrees to diversion 
and is turned over to the probation department for investigation into his 
background. It is usually only for reasons of lack of motivation or failure 
to cooperate leading to termination that the P.D. ever has any further con
tact with the defendant at the post-termination stage. At that point the P.D. 
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prepares the case for trial as if the defendant never had gone through an 
aborted attempt at diversion, The P.D.IS Staff has encountered very few in
stances of clients' termination after once agreeing to diversion. 

In summary, Staff recommends a continuation of the diversion statute with 
some major modifications: 

a) Defendant should be allowed to contest an illegal search and 
seizure before being forced to opt for diversion. 

b) Defendant's records should be totally expunged upon successful 
completion of diversion. 

c) Termination of diversion should occur only upon arrest for a 
second drug-related offense. 

While he does not profess to have concrete knowledge of the value of any of 
the existing treatment programs, Staff definitely favored a treatment-re
habilitative approach to the problem of drug abuse over a punitive-correc
tional one. This to him is one of the main benefits of P.C. 1000, at least 
until the time has come politically for decriminalizing some drug p0ssession 
offenses. 
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RESULTS OF THE PUBLIC 

DEFENDER's OFFICE 

QUESTIONNAIRE 

These responses represent the views of approximately a dozen PDs out of the 
total number of 35 attorneys surveyed. We selected both the most thought
p:ovoking responses and the ones of PDs who had handled the greatest number 
0';: diversion cases since the inception of the law. All of the quoted respon
ses are those of individuals who have handled at least 50 diversion cases 
in either 1973 or 1974 to date. 

Some questions on the survey received almost identical responses, and these 
answers have not been quoted here. For instance, all attorneys gave an es
timate of 90-95% to the query: "How many clients of those you have handled 
have opted for diversion?" The universal reasons for clients otherwise el
igible for diversion choosing not to be diverted were: desire to relocate 
to another area, and reluctance to be tied down to a program for as long as 
two years or as little as six months. 

Some of the more interesting opinions solicited were: 

Question: To what extent have you been informed about the programs to 
which your clients have been diverted? Please list all t~e pro
grams that you know about. 

Answers:' "Not at all." 

''Very little information." 

''None.'" 

'~e usually find out what happened on the program if client fails 
on it and is brought back into the penal system." 

"Very little." 

"None - I refer to A.P.D. and let them handle it." 

"None." 

"I have had very little information regarding what the proce
dures and programs in diversion are." 

"Talked with the head of Qlj1e of the diversion programs 
about what is available." 
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"I am generally not informed, unless my client has been referred 
to a program prior to his diversion hearing." 

"No formal information given - I only hear from clients." (This 
response was from a Legal Aide in the Public Defender's Office) 

Question: Does a Public Defender need any special knowledge ~oncerning the 
problems related to dr~g use/abuse to deal with defendants who are divertible? 
Would such information aid in the disposition of diversion cases? 

Answers: "I really don't think so, though I think I do have that special 
knowledge referred to based on my experience here." 

"Yes. This knowledge is necessary in all public defender attorneys 
handling criminal cases. The question of recidivism for the client 
and the proposed disposition should always be kept in mind." 

"No." "No." 

"I think we tend to view the program as a defense tool to shield 
the client from punishment. We should have more information as to 
the positive aspects of the program. The information would aid 
in the disposition if the program would assure the DA that the 
defendant would not engage in activity again"" 

"Not in my opinion." "Perhaps." 

"I don't think so. I am not interested in solving drug problems; 
I am interested in minimizing legal problems." The information 
would aid in the disposition "in some cases, when the question 
of suitability arises. But it never has in any of my cases if 
defendant meets minimum requirements and is willing." 

"Yes - probably would help. More important would be for the Pro
bation Department to begin to demonstrate some understanding of 
the program." 

I~es, especially re addictive drugs, particularly problems of 
withdrawal, mental state at that time, typical causes, etc." 

"It doesn't seem so. Our clients are almost all interested in the 
best disposition of their case, as opposed to drug education. 
But for those that are, the probation dept. representative is 
better equipped to explain the programs offered." 

''Yes.'' "Yes." 

"Generally, no. This is because, in my experience, whether or 
not a client is diverted does not depend on the nature or extent 
of his drtllg usage." The infor;;ation would aid in the disposition 
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"possibly, but such information may be only academic. Judges usually 
decide on client's "motivation" or "attitude"." 

"At this time we have no involvement in which program the defendant 
goes into; as a result, "special knowledge" does not seem necessary. 
It would be if we had a hand in the diversion itself." (This 
response was from a Legal Aide). 

Question: Does diversion generate any saVings: 

a. For the Public Defender's 
Office? 

b. In terms of court costs 
(as opposed to court time)? 

Answers:a "Yes: saves time and therefore money by eliminating motions, 
trials, etc. - also saves time in terms of client contact in that 
I always advise clients to take diversion rather than litigating 
search and seizure and/or guilt." 

b "I'm sure it does though I can't conceive of court costs in any 
- oth~r way than as a function of court time and volume." 

a "Some savings because case is taken out of the courtroom" 

b "If the candidate completes the diversion program, savings in court 
costs would be considerable. Overall, savings should be substantial." 

a "Yes - 19% fewer felonies failed." 

b "I don't know." 

a '~ess investigation, legal research, and court time is needed on 
a diversion case." 

a ''Yes, saves numerous court appearances and time preparing motions 
and trials." 

b "Yes." 

a "Yes because small marijuana amounts are more likely to go to trial." 

.!! "Those expenses involved in handling a case through jury trial 
(more cases for attorney and investigator, telephone expenses, 
witness expenses, lie detector tests, costs of experts for trial, 
etc.) 
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Smaller and shorter cases means new attorneys don't have to be 

hired." 

b"Drug cases often involve more than one client. Thus they could 
-lead to "conflict" attorneys being appointed if there was no di

version. Costs of jurors when a trial is necessary. co~t of inter
preter because usually the regular court interpreter ca~ t take 
her full day wi.th a trial. Traveling costs of prosecutl.on wit
nesses for trial sometimes have to be paid." 

a and E. "Yes, less work in areas of l538.5s and jury trials." 

a "Yes _ procedure for diversion generally more routine and requires 
- less specialized action. For example, motion to suppress usually 

won't be calendared if Defendant is to be diverted. 

Question: 

Answers: 

What is your understanding of the judges' role in the diversion 
process? Do judges appear to have a knowledge of the programs to 
which they assign divertees? 

"I don't think they do." 

"Judges' role is to stop people from further involvement with 
drugs an~ drug violations by diverting into various programs.· 

''No they don't appear to have knowledge of the programs." 

"No.. Judge should take active role re eligibility." 

"I have no personal knowledge of this area." 

"Judge is final arbiter of client's divertibility; some do, some 

don't .. " 

"Yes." 

"Pass final judgement on eligibility. No." 

a rubber stamp of APO reconnnendations; I doubt "It appears as 
that the court has any knowledge as to particular programs." 

"To make the final decision as to whether all the statutory 
qualifications for diversion are met and find out whether the 

h th rr.' " person wis es to enter e progra .• 

" ••• They don't have much knowledge of programs." 

"I don't know 
the nature of 
is rarely the 

how much judges know about the programs, because 
the programs or nature of client's drug problem 

d ' t 'd " determining factor accor 1ng 0 JU ges. 
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Question: Does diversion serve the ends of justice? 

a. One of the goals of the diversion concept was to keep first
time drug offenders from getting a criminal record. However, 
the defendant who successfully completes diversion still 
has a record stating that he has been diverted. Does this 
work against defendants? Could it work against them in 
the future? 

b. Should there be automatic expungement of all records of 
a defendant's completion of diversion and, if so, when? 

c. By opting for diversion, the defense is precluded trom 
such techniques as a 1538.5 motion. Does this allow 
the District Attorney to use diversion as a "dumping 
ground" for the cases which might not succeed at trial'? 

Answers: 

a. 

Yes - until we get a really 
effective law expunging and 
sealing arrest records this 
will be so. 

Yes - an arrest is equivalent 
to a conviction as far as many 
people are concerned. 
If the record is available to 
employers, credit inquiries 
into it will probably be held 
against defendant. 

I think the record clearance 
is farcical. 

Yes. 

b. 

Innnediately. 

Yes - upon com
pletion of diVerS10n program. 
Yes, on completion 
of program 

Yes 

Yes - upon success
ful completion of 
the diversion pro
gram 
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Not really - the defendant 
is no better off for having 
a rap sheet which reflects 
a diveTsion dismissal, bhan 
he is for having a rap sheet 
which reflects a dismissal 
or acquittal for any other 
reason. 

~esllll DA policy is to 
'deny diversion if you seek 
and lose 1538.5 motion. 
This is.probably true but 
since defendant is not ex
posed to possible jail even 
in the case of a "shaky" 
case it is a plus for de
fendant if the record could 
be expunged. 

Yes 

This is still an issue in 
the appellate courts. Yes. 



r 

Yes, because corporations, 
credit companies, etc. 
have some means of access 
to clients' records. 
Further, the question 
often asked relates to 
arrest rather than con
viction. If records 
were expunged or, at 
least, arrests "849b-ed", 
then client need not 
admit prior arrest. 

A drug arrest with a dis
positional entry of "diverted" 
may very well be interpreted 
as a conviction in many in
dividuals' minds. At com
pletion of the program, the 
person's record of arrest 
and diversion should be expunged. 
Most of our clients need a 
clear record now when trying to 
begin their adult life, not in 
five years after they have failed 
because "diverted" was m~s~n
terpreted by employers and 
schools. 

Yes, and here is an area where 
there really should be expunge
ment of records. 

Certainly having "diversion" 
on your "record" is not desir
able, but it is better than a 
conviction. Many judges (not 
all) will treat a person on his 
second arrest (when diverted 
on first) as a first time offen
der. Having completed diver
sion can be a plus factor in 
future court cases, showing 
amenability, etc. 

Yes - at successful 
termination 

As soon as completion 
occurs. 

Yes, if purpose of 
Diversion law is to 
be served. When? At 
the successful com
pletion of diver
sion. 
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To some extent, 
though not ex
tensively. 

It certainly does 
allow the DA' s 
Office to fi Ie 
cases which they 
might not other
wise file. They 
know that almost 
always diversion 
will be taken 
rather than risk
ing loss at 1538.5 
motions. But 
even though it 
could happen, I 
haven't noticed 
a change since 
the diversion 
program has begun. 

Yes. But I don't 
believe he makes 
that decision con
sciously. The pro
cedure at aDA's 
Office is for the 
deputy to "issue", 
then the diversion 
deputy to OK de
cision. 

Possibly, but DA 
rarely if ever 
gets involved in 
case thoroughly 
enough at div
ersion stage to 
make this a real
istic problem. 

Of course it can - this is the 
whole problem for persons with 
"records". There is confusion 
in the public mind about what 
it means and a tendency to lump 
arrestees with convicted persons. 

Yes-upon successful 
completion of diversion 

Yes - although the 
net result, as far 
as a record goes, 
seems to be the 
same whether there 
is a diversion, 
dismissal, or ac
quittal. 

So. ~ general remarks of members of the Public Defender staff on the diversion 
process: 

"I feel the law is too narrowly drawn in that it excludes exactly those 'people 
who could most benefit from the programs. It should allow diversion for per
sons with no felony convictions for drugs (provided they have not been pre
viously diverted) and include charges of H&S 11358 (cultivation), and should 
not exclude people with minor probation violations. It seems the law as 
now constituted is heavily weighted in favor of middle-class kids, i.e. the 
sons and daughters of the legislators." 

"Diversion is successful because most of the people diverted, since they are 
basically first-time offenders, wouldn't re-offend in any event." 
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The Courts 

The Impact of P.C. 1000 Diversion on the functioning 
of the San Jose Municipal Court 

Results of the Municipal Court Judges' Questionnaire 
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THE IMPACT OF P.C. 1000 DIVERSION ON THE FUNCTIONING 

OF THE 

SAN JOSE MUNICIPAL COURT 

This portion of the section on the role of Courts in the P.C. 1000 pro
cess is a collection of data derived from several sources: interviews, 
Court records, time spent observing the various court hearings at which 
the defendant appears to become a divertee. Understanding the P.C. Ina a 
process as it flows the the San Jose Municipal Court was a not-so-rapid 
lifting of the veil of darkness. The San Jose-Milpitas Judical District 
of this County's Municipal Court system handles over 50% of the total 
P.c. 1000-eligible cases (1525 throughout the County in 1974) in its 
eleven active criminal departments. 

Our data gathering process for the section on the Courts began in June 
of 1974, but it was not until early in 1975, that the remaining member 
of the evaluation team gained a clear understanding of even the mechanics 
of the Judiciary's portion of the process. The original intention of 
the evaluation was to gather very sophisticated data about how P.C. 1000 
had effected such commonly looked-at variables as the number of trials 
pre and post P.C. 1000, had Court costs risen or declined, how had the 
the workload shifted in the Court's system, how had the clerks office been 
affected by the increased paperwork involved in processing a P.C. 1000 
cases vs. a Section 17 filing on .an H.S. 11357. But we did not know what 
we were up against. Until one actually sits through all of the various 
appearances which are a part of being diverted, the task of documenting the 
process cannot be appreciated. Therefore we have not been able to deliver 
the data which we originally intended. The ability to do so is present 
at this point; however, the evaluation has nearly outlived its udefulness 
and must be released without the originally sought data. 

However, if one takes the entire process through the CJ system 
into account when examining the information presented in this section, 
certains trends will noted. The Court is the forum wherby the actors 
in the process fulfill their various statutory roles. It is, in fact 
the only point in the process where all agencies interact and have an 
opportunity to share their perceptions of the process. A consistent 
thread running through the operation of P.C. 1000 in Santa Clara County 
is the absence of meaningful communication among the responsible agenci~s 
so that commonly-held goals could be set and action initiated to imple
ment them. The Courtroom then is an important focus in the overall pro
cess .. 

Another important factor to consider when exam~n~ng the. impact of P.C. 
1000 on the Municipal Court's operation is that when the system itself 
is experiencing general confusion due to lack of experbise and wisdom 
in scheduling the massive flow of cases through all of the departments, 
it is extremely difficult to sort out the effects of a statute change 
which effects 3.2% of its operations (there were a record 21,457 filings 
in San Jose Muni-Court in fiscal 1974 with approximately 700 being under 
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mantle of P.C. 1000). However, from the data gathered we can piecp to
gether a view of how the diversion statute has effected the SJ Court. 

First let us briefly review the process. The fir~t document which indicates 
to the Municipal Court Clerk's office that a case is to be processed as per 
P ~C. 1000 is the notice of eligibility filed by the DA. In 2/1. of the 
cases this notice is filed with the accusatory pleading. In such in
st.ances the judge is able to dire~t the defendant to report to the 
APD for suitability screening at arraignment. The other 73% must wait 
until the stage of Pre-Trial Conference to be sent to the APD. The 
variance in time is due to the degree to which the postings of dispo
sitidns on the defendant's "rap sheet" are current. 

Once eligibility has been determined and the defendant screened for 
mutivation, etc. by the APD, he is scheduled for a Diversion Hearing 
on the three-~Ia.y Probation, Sentencing, and Diversion Calendar. Up to 
this point the defendant had been appearing on the Criminal Calend,9.r. 
The Diversion Calendar rotates monthly. To this date each of the judges 
of the San Jose Municipal Court has been exposed to the process on 
a number of occaisons. The paer which the APD files at the Diversion 
Hearing is known as the Order for Diversion. If the judge approves 
the APD's recommendation, the defendant still must formally consent 
to the matter before the case is officially "diverted". If the defen
dant has not signed a waiver of time by this point, it is now executed. 

The Divertee will have to appear at least one more time before the pro
cess is completed. T~rmination hearings are scheduled to resolve either 
satisfactory or unsatisfactory terminations. At a hearing for premature 
termination, the APD Officer, Counsel, and the defendant are present. 
At a satisfactory termination oftentimes only the defendant is present 
as it only takes a matter of a few minutes and, of course, receives 
no contest. If a defendaot is terminated for non-satisfactory perfor
mance, the Clerk's office returns the case to the Pre-Trial stage 
on the Criminal Calendar. 

A As explained 'above, the Diversion Cal.endar is' part of the' larger rro
bation Calendar but is heard separately. There are approximately ten 
to twenty diversion matters heard each .day in the department of the 
SJ Muni-Court to .which diversion C'8.ses are' assigned that particular 
month. It iS'heard each day from 10 a.m. until Noon. Other Probation 
matter~ are he~rd in the space of the two hours, however, the P.C. 1000 
related matters are scheduled in an unbroken one hour block sometime 
during the two hours. Th,us' in terms of court time ,five hours per week 
is a fair estimate of the impact of diversion on Lhe judiciary. Initially, 
diversion matters were completed in a single afternoon. The number of 
cases per month passing through the courts in steadily increasing (see 
Diversion '74 on p. 203) and the fact that at the outset in April of 
1973, the only type of hearing related to diversion being conducted was 
intial Diversion Hearing can be counted as reasons for the increase 
in court time that is devoted to processing P.C. 1000 cases. Currently 
there are many cases in all stages of proceedings. This 'increase' in 
court time must, of course, be balanced against a decrease in the court 
time spent in prosecuting those drug offenses which are divertable un
der P.C. 1000. 
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A 'between-the-lines' intent of P.C. 1000 wag to unclog crowded court dockets 
by all but eliminating drug possession trials. However, the law was aimed 
only at the first offender a.nd was not conceived and planned to be systemati
cally compatible with the tben current criminal process. Previous to P.C. 1000, 
the percentage of cases that would have been diverted under P.C. 1000, that 
actually reached the trial stage, was very small (1%). Most cases, unless 
challenged with pre-trial motions such as a 1538.5, were resolved by a plea 
of guilty. The customary penalty for a first offense was in most cases a fine 
of about $100 or a six month period of probation or both. 

In the "Results of the Judges Questionnaire," it was stated that all the 
judges felt that there were definite savings of court time since the incep
tion of P.C. 1000. Several judges explained that while a trail can last from 
two or three hours to two or three days, diversion proceedings are accom
plished in a manner of minutes. But if, previous to P.C. 1000, most cases 
of that nature were resolved without in two court appearances, c~n we,state 
that court time is being saved. In Santa Clara County diversion had been used 
as a mechanism for reducing the number of pre-trail motions in drug cases. 
The defendant was required to choose P.C. 1000 Diversion prior to involving 
himself in pre-trial motions. If such motion were filed and subsequently not 
accepted by the court, the defendant was considered not eligible for diversion. 
However, Morse vs. Municipal Court has allowed the defendant to have consider
able pre-trial leeway and still retain eligibility. 

The Clerk of the San Jose Municipal Court does not believe that the intent 
of saving court time has been fulfilled to any great degree. He pointed out 
during an interview that while there has been a small savings of "bench" time, 
more out-of-court preparation time is involved for the judges since they must 
study the APD report for each potential divertee. Therefore, in the rather 
large flow of cases through the Municipal Court, the impact of the number 
drug possession trials that were prevented from occuring because of P.C. 1000 
is minimal. 

The impact in the Clerk's office is that the increased paperwork involved in 
processing diversion cases and the files that must be maintained for the dur
ation of the diversion period has required the services of one additional full 
time clerk in the form of two half-time positions. 

Therefore, overall workload shift in the courts represent an insignificant 
change when compared to the total activity of the system~ When seen from the 
perspective of the entire criminal justice, we find that only the Adult Pro
bation Department has experienced a significant impact due to P.C. 1000. In 
their case the ~orkload was increased. 

The impact on the courts has been more significant, though, in other areas. 
From the point of view of encouraging alternative dispositions in drug-re
lated cases, P.C. 1000 is statute which has created a formal structure for 
the non-judical disposition of these offenses. Beyond this, the structure 
can be used in the future for non-judicial of many offenses other than those 
originally in P.C. 1000. 
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RESULTS OF MUNICIPAL COURT JUDGES' QUESTIONNAIRE 

This section of the diversion evaluation which concerns itself with the feel
ings attitudes and practices of the bench with regard to P.C. 1000 diver
sion'was origin~lly intended to be a product of both questionnaires and inter
views. However due to the busy schedule of the courts, the data presented 
herein ref1ects'on1y that which was obtained on the questionnaire (page 113). 

Approximately twenty--two questionnaires were distributed early in ~uly ~f 1974. 
At the cut-off date in mid January of 1975, eleven completed quest~onna~res 
had been returned. This fifty per cent sample, however, represents a broad 
spectrum of opinion and practices and should be adequate to protray the manner 
in which the members of the bench view their role in the diversion process. 

In this section we will state the question as phrased on the questionnaire, 
give a brief sllmmary of the composite result and in some cases give examples 
of the responses taken directly from questionnaires. 

guestion 1: The first question is related to the number of diversi?n cases. 
per month each judge hears on the average. Since the :esponse to th~s q~est~on 
was very incomplete, no conclusive data could be obta~ned. The reader ~s 
referred to the sE~ctions on diversion statistics for 1974, on page 96. Also 
on page 89 a breakd.own for 1973 is given of the percentage of the total P.C. 
1000 caseload whic:h is handled by each Municipal Court District. The San 
Jose-Milpitas Judi.cia1 District processes about t:ifty percent of all P.C. 1000 
cases. 

What knowledge do you have of the programs to which divertees 
i.e. their content, method of instruction, goals)? 

The responses of tl1e judges indicated only general knowledge at best of diver
sion programs. Many were quite candid and stated that they had very little 
knowledge of progrc~s. Some indicated that they were familiar with the APD's 
Resources Directory. Only one judge indicated that he had visited one of the 
programs. 

Concerning whether or not the programs met their "statutory" goals, the judges 
stated that they were dependent upon the Probation Department's information 
that this is in fc9lct the case. Two ju.dges stated that the programs were not 
meeting their goals. 

Sample Responses: 

"I do not know; it is a matter which this department leaves.. up to the Adult 
Probation Department. It has no way nor time to over-see such programs." 

"Only general knowledge through APD's Resources Directory (Since November 1, 
1974)~ No specific knowledge of program intended for a particular diveJrtee." 
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''Minimal.'' 

I~ reviewed all the literature which the Adult Probation Office has on these 
programs." 

"Very 1i tt1e. " 
"General knowledge. 1I 

"Little-not enough." 

Question 3: Is the recommendation of the Probation Department concerning the 
program which best suits the needs of the divertee almost always followed? 

The majority of the judges stated that they very nearly always followed the 
recommendations of the APD. Many judges felt that they could not act in. the 
selection of the particular program but only choose whether to divert.or pro
secute. 

Sample Responses: 

"Generally, there are individual exceptions." 

"An attorney may convince the Court an alternative program is more suitable 
and the Court may allow the alternative. This is done on a case to case 
basis." 

''Yes. II 

"APD selects program, not the Court." 

guestion 4~ Section 1000 (a) of the Penal Code allows diversion to take place 
any time a case is before the court on an accusatory pleading without indicat
ing the precise moment when it should take place.. In your experience when is 
the offer of diversion usually made? 

From the responses of the Judges it is apparent that the offer is in most 
cases made at the pre-trial conference. This is the stage in the judicial 
process at the misdemeanor level which follows arraignment. The reason given 
was that an offer of diversion cannot be made until the DA has completed his 
screening and has filed the eligibility papers. Normally the case proceeds 
to the point of pre-trial conference before this occurs. However, about one 
third of the judges indicated that the offer of diversion under P.C. 1000 is 
made at the time of arraignment. 

Question 5: This question related to the judges ' opinion as to whether or 
not the defendant should be assisted by counsel in making a decision to ac
cept or reject diversion. They were asked to indicate their feelings on a 
(1) to (7) scale and explain their responses. 

The judges were unanimous in feeling that the defendant should have the as
sistance of counsel. A rating of (1) indicated the strongest feeling for as
sistance by counsel and went from (2) on to (7) to indicate decreasing support 
of this practice. There were no responses beyond a (2). 
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Sample Responses: 

I~Bwyers in the criminal justice system are generally fully aware of the bene
fits and urge the program on guilty clients (95'70 of them)." 

"Public Defender is appointed in most cases and helps a defendant. In some 
cases a defendant has been diverted without counsel." 

I~iversion is accom lished on advice of counsel in all casc_ except where 
defendants have nc .~torney, in which case the judge explains the diversion 
program to the defendant." 

"I marked (1) because I won't let a defendant proceed without counsel in a 
drug case." 

Question 6: This question used the same ranking scale as number 5 above to 
determine the judges' attitude toward whether or not a defendant should be 
allowed to file a 1538.5 motion to contest an illegal search, prior to ac
cepting diversion. (It must be noted that out of the eleven questionnaires 
received, about four were completed and returned following the Morse vs. Muni
cipal Court decision of the State Supreme Court. 

The response to this question was the point at which the various members of 
the bench showed the greatest diversity of opinion. Approximately half indi
cated that a 1538.5 motion was contrary to the intent of P.C. 1000 to divert 
the defendant out of the CJ system and to save the court's time. About one 
fourth felt that there is a need to balance between the above mentioned goals 
al.d to allow valid 1538.5 motions to be filed. Another one fOLlrth felt that 
a defendant under consideration for diversion was entitled to all of the con
stitutional guarantees as other defendants. 

Sample Responses: 

"(1)-1 believe the Court of '?pea1s has ruled that they have a right to do 
so without jeopardizing their subsequent decision to accept diversion. My 
response would be otherwise but for this appellate ruling." 

"(7) - Waste of Court's time." 

"(2) - A 1538.5 motion tests whether there will be a case against the defend
ant. He should have this opportunity." 

"(7) - Diversion is not part of the criminal justice system. If thr, defend
ant elects to proceed within the system, the defendant should be bJund by 
that choice." 

"(6) - Purpose of P.C. 1000 law is to rehabilitate defendant and to avoid the 
criminal justice system. A successful 1538.5 motion does neither." 

"(5) - Balancing the right to conte,t an illegal arrest or search against 
I shakey' motions just to see what will happen." 

i 
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Question 7: who informs the defendant of the consequences of accepting div
ersion? 

What information does he receive about his record in C.I.I. in Sacramento? 

In most cases it is the Court or counsel that informs the judges. However, 
there were variations as to who had the primary responsibility to inform the 
defel1dant. 

Concerning information provided to the defendant about his C.I.I. record there 
was a great variation in opinion expressed by the judges. Some indicated they 
d~d not know ~hat inf?rmation was provided. Others stated that the APD pro
v~des C.I.I. ~nformat~on. However two of the judges responding indicated 
t~at they. ex~lain to the potential divertee that the complaint ag,ainst him 
w~ll be d~sm~ssed upon successful completion of the required program •• It 
m~ght be noted at this point that there was never any indication given by any 
members of the criminal justice system who participated in the evaluation that 
they explain to the defendant that even though his complaint is dismissed upon 
completion that he still has a record with C.I.I. that states: "Completed 
Drug Diversion as per P.C. 1000." 

~estion 8: How does the court use the investigative report prepared by the 
Probation Department? 

The responses of all of the judges demonst.rated that t.hey carefully revie\~ed 
each Case via the APD report. The judges felt that they were responsible to 
decide, based upon the report, whether or not the defendant is an appropri
ate candidate for diversion~ 

Sample Responses: 

"Review the report to determine if the recommendation is supported by the in
vestigation report." 

"Carefully and in depth." 

"In the usual way." 

"As a guide in determining whether to grant diVersion to an individual de
fendant." 

"Appropriately" 

'To decide whether or not to divert. Motivation, performance, recidivism, 
etc. are potent factors considered." 

Question 9: This question related to the issue of termination for "lack of 
sufficient motivation." The judges indicated that in all cases there is 
court hearing prior to termination and that the defendant is represented 
counsel. It was also stated that a probation officer is present at the 
hearing. 

a 
by 
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Question 10: This question is of limited importance at this time. The ques
tion concerned the impact of the ON TAl HO State Supreme Court decision eli
minating ~he DA's veto on divers~~~ligibility is established. In the 
response to this question, all of the judges felt that the decision is adhered 
to and that prior to it, the issue of DA concurrence had never been a problem 
in this County. 

Question 11: It has been suggested that the records of first time offenders 
who have successfully completed diversion under P.C. 1000 should be automati
cally expunged. If you were to comment on this, what would your reaction be? 

With two exceptions, the members of the bench felt that the records of diver
tees should be expunged upon completion of diversion. Only one judge indi
cated that there should be a one year period before expungement could occur. 
However) the majority of the judges specifically indicated that while the 
divertee's record should be expunged, some mechanism should be provided to 
prevent a defendant from being diverted twice. 

Sample Responses: 

"There is only an arrest record under diversion proceedings and this should 
remain to guard against recidivistic tendencies." 

''Favorable to expungement when diversion is terminated." 

"After dismissal." 

''F avorab1e with a qualification that a person be allowed diversion only once." 

"It would be desirable - except that expungement should not be such that if 
a defendant agaill is involved in the same type of offense, it should be pos
sible to know that it is not his first offense." 

{uestion 12: In your opinion as a judge, what is the most positive benefit 
if any) of dive~sion? 

The following are sample responses which give a balanced picture of the judges 
who did respond to this question: 

"Hopefully the first offender will have learned his lesson without having a 
criminal record." 

"It is a valuable experiment. The benefits (or detriments) will have to be 
evaluated. " 

"Education as to the effects of drug abuse and its personal and legal conse
quences. " 

"Prevent criminal conviction in victimless crime, and still correct a social 

evil. " 
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"Victimless criminals ~re given a chance to .... e-evaluate .L" questionable values." 

"Rehabilitation including the arrest stigma." 

"Reduction of drug users." 

"Gives the defendant a break and educates him on drug abuse (hopefully)." 

"Reduced caseload." 

Questions 13, 14, and 15: This series of questions dealt with the issues of 
court time and court costs. It was asked if the judges felt that the im le
ment~tion of P.C. lOa? had, in ~heir.experience, saved court time. The }udges 
unanLmously answered Ln the affLrmatLve. The reasons given were that diver
sion takes only a few minutes of actual court time per appearance as opposed 
to a trial which can last from several hours to four or five days. 

Concerning the reduction of court costs, most judges indicated that a saving 
70urt time equal~ a savings of court costs. Our evaluation was very limited 
Ln scope concernLng the matter of saving court time' however we have learned 
tha~ within other areas of the criminal justice ~ys~em, espe~ia1ly in the Pro
batLon Dept., P.C. 1000 has increased the time spent on each case eligible 
for P.C. 1000. Much of this is in increased paperwork. The San Jose Muni
cipal Court Clerk added one full time clerical position to process P.C. 
1000 paperwork. The Adult Probation department obtained funding of about 
$100,000 to establish a drug diversion unit to handle their P.C. 1000 case
load. 

In view of the Morse vs. Municipal Court decision of December 17 1974 the 
intent of P.C. 1000 to save court time has been substantially de~empha~ized. 
We therefore will not proceed with an in-depth discussion of the issue of 
saving c~urt time except to state that while the judges perceive a savings 
to them Ln terms of actual court time, the workload has been redistributed 
(if not increased) throughout the criminal justice system as a whole,. 

Question 16: Does diversion as it presently operates serve the ends of 
justice? What changes would you as a judge recommend'in the diversion 
process to make it more just?' 

All Responses: 

"Yes. " 

~es, enlarge, eligible categories to include cases of 'under the influence 
of a drug' and 'possession of paraphena1ia.'11 

'ryes. Question cannot be answered simply." 

''Yes, a better diversion statute. 1I 

"Yes, no changes recommended at present. 1I 

"If one accepts the philosophy that every public offense should not be handled 
as criminal proceedings (and I do accept this), it does serve the ends of 

63 

I 
I 

I 



justice. Perhaps it should be extended to also cover offenses besides drugs. 
There are perhaps other selected areas where this type of program could be 
used." 

"Yes. Better drug programs for defendants who are diverted. Programs should 
be reviewed as to content by the District Attorney's Office and the Court 
and not left up to the sole determination of the Probation Department. There 
already has been one very poor program used." 

"It is serving the ends of justice in my opinion." 

''Not known. It 

"Generally, yes." 

"No response." 

The evaluation team regrets that it was unable to intervie"l the members of 
the municipal court bench to obtain a more detailed impression of their at
titudes, feelings and practices with respect to P.C. 1000 Diversion. How
ever, the conclusions we have drawn on the basis of the questionnaires are 
that generally the judges welcome P.C. 1000 as another alternative that is 
now open to them itt the disposition of drug-related offenses. The reduced 
workload on their part was felt to be a large benefit. However, we feel 
that overall the judges, like the rest of the members of the criminal jus-
tice system, are more concerned with finding a means of dealing with such defend
ants so that they do not return to the system rather than being concerned 
about saving court time. As indicated by one judge, the real savings in 
court time will occur when drug defendants under P.C. 1000 do not become 
the type of drug offender who returns to the system again and again. 

64 
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ADULT PROBATION DEPARTMENT DIVERSION UNIT 

I. Background 

In order to understand the current approach to diversion employed by the Adult 
Probation Department, it is necessary to understand first what precur~o:s, 
there were to· it. Without attempting to set forth a complete and defLnLtLve 
list, two ideas that appear to have been influential should be mentioned. 

The first concept for a separate unit within the Probation Department that 
would deal separately with drug-offense cases appeared in a grant proposal 
made by the Santa Clara County Adult Probation Department in 1971 to,eCCJ. 
The proposal called for a small unit, made up of thr~e deputy probatLon of
fi~ers teamed with three ex-addicts who would work wLth the drug user who 
had serious dependency problems. In order to keep such users "on the street" 
and off drugs it was proposed that the unit be given sweeping influence 
over an individuals' living situation, his friends, associates and f~ily. 
To relate the program to other programs in the community, the probatLon of
ficer-ex-addict team would have also been responsible for liaison with com
munity programs that dealt with the serious problems of drug dependency. 

This proposal which was rejected by CCCJ 1, mayor may not have been influ
el~ced by the ~xperience of Los Angeles County's Adult Probation Dep~rtment" 
whlth has had a successful (and separate) narcotics unit for some tLme. WhLle 
the Los Angeles County unit does not have the same structure a~ the propo~ed 
unit described above, it was and remains a model of the operatLo~ of a unLt 
that deals only with drugs that still operates within the probatLon framework. 

In 1973, the passage and speedy implementation of the diversion law required 
an. immediate response from the Adult Probation Department in this Count~. 
Since there had not been any real advance warning about ~he a?vent of dLver
sian and its real impact on County law enforcement agencLes, Lt was neces
sa~y to deal with the first one hundred or so divertees in the first month 
of operation (January, 1973) within the regular Probation framework. All of 
the first one hundred were sent to the County's D£partment of Mental Health 
class on drug abuse as this appeared to be in conformance with the statutory 
goals of education,'treatment, and rehabilitation. But the flow of diver~ees, 
which was apparently greater than had been anticipated, and the rather unLque 
status of the offender eligible for diversion, suggested that another method 
of dealing with diversion in the Adult Probation Department would be prefer
able. 

The plan was to create a separate diversion unit within the Investigation Sec
tion of the Adult Probation Department; a request for funding "las submitted 

1. Further information about this proposal can be found in the grant proposal 
itself, although most of the information about the workings of the pro
posed unit, from the probation officer who helped write the proposal. 
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to the County Board of Supervisors toward the end of January, 1973, which was 
quickly granted, and the unit Was set up around February 1st 2. At about the 
same time, the Adult Probation Department began to contact community programs 
that might be interested in accepting divertees into programs designed to meet 
the statutory goals; ten to fifteen programs submitted plans that were accepted 
and began receiving divertees. 

The programs and the Probation Department appear to have gotten along fairly 
well for some time, but later in 1973, sonle problems began to appear. At least 
one of the programs did not want to continue reporting on the attendance of 
divertees at its classes, while the teaching materials used by another of the 
programs met with the objections of the District Attorney's Office. Accord
ingly, the Adul.t Probation Department began to monitor the programs for the 
first time (prior to this time, each of the six officers in the diversion unit 
served as a liaison with at least four of the programs; this monitoring was 
an expansion, therefore, of existing duties). -

Keeping in mind the basic problem posed to the Probation Department by the 
unheralded enactment-of the diversion law and the requisite need for an im
mediate response, it is no surprise that the current diversion approach in 
Santa Clara County appears to have been developed very qUickly and without 
the depth of forethought and planning that precedes so many new projects. 
It is also not surprising that the Diversion Unit was established and put into 
almost immediate operation, due to the reliance of the Probation Department 
upon 1) concepts of approaches to probation problems (i.e., the supervision 
of drug offenders in a community setting) that had been developed and operated 
in exemplary probation departments; and 2) the experience of officers in the 
Diversion Unit with extensive backgrounds both in Probation and in dealing 
with drug offenders. 

II. Structure of the Unit 

The Diversion Unit, as was mentioned before, is part of the Investigation Sec
tion of the Adult Probation Department. When the DiVersion Unit was first 
established, the chief of the Investigation Section assumed the supervision 
of the Diversion Unit as well. Since that time, the position of Supervisor 
of the Diversion Unit has 'been filled; the Supervisor of the Diversion Unit 
and the chief of the Investigation Section continue to "lerk together closely. 

Insofar as diversion is concerned, the most important joint role of these two 
administrators would appear to be the selection of diVersion programs. Be
fore a divertee is sent to a program, the staff of the program must prepare 
a resume of the programs staff, activities, and the like (put form in Appendix); 
they must design a class or program that will fit the diversion framework; 
they must agree to cooperate with the Adult Probation Department in the super
vision of divertees. All of these steps were required of community programs 
when it became apparent that it would otherwise be possible to have the di
vergence of opinion that proved so disruptive to the diversion schema in 1973. 

2. There was an initial training period, but since all the officers who were 
assigned to the unit had prior probation experience Call but one were 
senior officers), this period was not lengthy. 
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The Unit itself is comprised of the elUpervisor, five (originally six) proba
tion officers, and one diversion clerk. The supervisor compiles statistics 
on the programs, reads the monitoring reports pr(lpared by the individual of
ficers on the programs, and performs other supervisorial functions. 

Before discussing the role of the probation officers in the unit, it should 
be mentioned that the diversion clerk, in addition to the routine duties re
quired in the office, does perform other clerical functions related to di·· 
version. Diversion, insofar as the Adult Probation Department is concerned, 
means extra paper work: reports must be prepared and filed with the court; 
copies must be made available to the District Attorney's Office when they are 
wanted. The diversion clerk does much of this to free the officers in the 
Unit. He is also responsible for making appointments between the probation. 
officers and the divertees, and these appointments are legion. 

The probation officers who are actually assigned to the cases comprise the 
bulk of the unit. Each of the five officers is assigned to a pre-determined 
caseload: four of the caseloads are determined by the courts from which they 
emanate, while the fifth is comprised of all the women on diversion. Two of
ficers are attached to the San Jose-Milpitas Municipal Court, since slightly 
over half of all persons in this County who are diverted are processed through 
that court. The officers appear in the court on alternate days. One officer 
handles the cases from Gilroy-Morgan Hill, Los Gatos, and Santa Clara, while 
another is assigned to Palo Alto-Mountain View-Los Altos. The above four 
officers are men; the fifth, a woman, takes all the womens' cases from all 
the courts. 

None of the male probation officers appear to have time conflicts with their 
court appearances, as the days that the diversion calendar is heard in.a given 
court are staggered. The woman officer, however, does have time confl~cts, 
and to resolve them she must either request the court to change the time of 
a hearing or find another officer to take her place. 

Once the Notice of Eligibility has been filed with the court by the District 
Attorney's office and the case has been heard on the diversion calendar, it 
is turned over to the probation officer. The probation officer must investi
gate the case) prepare a report on the investigation's findings, and recom
mend to the court the disposition of the case. If the probation officer re
cormnends that the defendant should be diverted, he must also suggest a pro
gram that the defendant would benefit from. 

In order to do all of the above, the defendant is required to go to the Pro
bation Department for an interview with the probation officer. The average 
interview can last from one-half hour to an hour-and-ahalf; the topics cov
ered are those listed in the law, i.e., defendant's drug history, work ex
perience, educational experience, family background, previous arrest record, 
and the like. Through the same interview, the probation officer must also 
determine wh~ther or not the defen~ant is sufficiently-motivated to benefit 
from diversio~. If the probation officer finds that the defendant is moti
vated and that there has been no mistake in the District Attorney's deter
mination that the defendant meets the statutory criteria, then the probation 
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officer will recommend a diversion program or class that appears to fit the 
defendant's needs and budget, since there is at least a small fee charged 
for all the classes (in some cases, probation officers will offer alternatives 
from among the programs, and the defendant may choose). Once the defendant 
has found a program that will accept him, the probation officer may return 
his recommendation to the' court. 

Once the court accepts the report and the recommendation of the probation 
officer, it will assign the defendant to the recommended progrRm. For the 
next six months to two years, the defendant will be required to maintain at 
least minimal contact with the probation 0fficer who has been assjgned to his 
case (it must be remembered that probation officers in the Diversion Unit are 
assigned to a case from the time it is first sent to the Probation Department 
until the defendant is terminated from diversion). The average defendant 
checks in about one time a month with the probation officer, or when~ver he 
or she moves or changes jobs. Since the defendant has never Qeen convicted 
of a crime in a court of law, the actual power of the Probation Department 
to supervise the defendant on diversion is somewhat limited. 

In Santa Clara County, diversion usually does not last longer than the six
month minimum period. At the end of the six months the probation officer 
will return to the court to present the successful defendant's compliance with 
the terms and conditions of diversion. At that time, a request is made to 
remove the defendant from diversion and to dismiss the charges against hirr;. 
If this is done, the defendant is effectively finished with diversion. 

When the probation officer handles a case involving a defendant with more 
serious problems of drug dependency or, for that matter, of any nature, then 
the probation officer will probably not remove the defendant from diversion 
at the end of the minimum period. Supervision in such a case mtght require 
more frequent contacts with the defendant, but it cannot go much beyond the 
minimum supervision outlined above. In fact, probation officers involved in 
the diversion process cannot request waivers of search-and seizure rights by 
defendants; the only device used within the diversion framework to determine 
if defendants are using drugs is the "dope scope," relatively simple instru
ment that consists of an illuminated hand lens that aids in showing signs of 
needle use. This device is rarely used, as there are relatively few divertees 
who are using drugs intravenously. 

In addition to his or her other duties, the probation officer in the Diver
sion Unit is also assigned as the liaison to four or five of the programs 
that divertees are sent to. At the same time, the probation officer is re
quired to monitor the programs. The assignment to programs coi~cides roughly 
with the assignment to courts, so that the probation officer who appears in 
the south county courts is the monitor-liaison for the &outh county programs. 
The programs that an officer monitors are usually also the programs that the 
officer makes the most referrals of divertees to; this is again due in part 
to the geographical proximity, but it also appeared that the monitored pro
grams were those that the officer knew the most about. 
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Currently, the monitoring is conducted on a bi-monthly basis. The probation 
officer attends at least one class at each pr~gram, examines any materials 
which the class might be using, and t.alk" to the staff and to the divertees 
about the program. From this contact, he or she prepares a synopsis of what 
is transpiring in the program. That synopsis is submitted to the supervisor 
of the Diversion Unit for his review. There is no indication as of this 
time as to what would happen if a synopsis were to indicate that a program 
had suddenly become unacceptable. 

The probation officers in the Diversion Unit have one additional responsibil
ity, the counseling of divertees who cannot find a satisfactory program. In 
some cases, it is apparent from the outset that although the defendant is 
eligible and motivated for diversion, there is no program that the defendant 
can attend. Such problems are usually prompted by time conflicts with jobs, 
but they might stem also from the defendant's inability to pay for a program 
or from the peculiar nature of a defendant's problem. If this is the case, 
the probation officer may offer himself or herself as willing to work with 
the defendant, either as an alternative to the program which appears possible 
or as the only alternative. 

Occasionally, a defendant may need to be transferred from one program to an
other. Transfers are requested by defendants, or by the staff of the program, 
or can be initiated by the probation officer. There is no need for the pro
bation officer to return to court for the approval of a transfer. 

All of the probation officers do this counseling in some degree; it would 
appear that the women's officer in the Unit does more individual counseling 
than the men do. 
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A MEETING WITH THE SUPERVISORS OF THE DRUG DIVERSION UNIT 

OF THE ADULT PROBATION DEPARTMENT 

June 20, 1974 

In discussing the questions we had prepared and submitted in advance, the fol
lowing came out: 

The diversion-unit concept had antecedents in the thought of the Probation 
Dep~rtment if not in the practice. Five or six years ago, a probation 
offLcer currently assigned to the diversion unit, drafted a grant proposal 
to CCC~ for funds to set up a separate unit in the Probation Department to 
deal wLth drug cases. This proposal was rejected; the probation officer"who 
had assisted in the drafting of the proposal, felt that the inexperience of 
the Probation Department in drafting grant proposals at that time was a ma
jor factor in its rejection. 

~en the Probation Department was informed of the passage of S.B. 714 and 
Lts content, a proposal was made to the Board of Supervisors for additional 
funding to establish a diversion unit. The proposal was granted and the unit 
wa~ establish~d around February 1, 1973. All of the deputies assigned to the 
unLt wer~ senLo:- P.O.ts , with one exception, and all had extensive back
grounds Ln dealLng with drug cases. 

Initially, diveitees were sent to the Drug Abuse Program. There were approx
imately 100 referrals in the first monthe Referrals have averaged 125-150/ 
month to date. At the end of that first month, letters were sent to the 
staffs of the community based programs in the County that had come into ~on
tact with the Probation Department, either directly or by work-af-mouth. 
About fifteen. programs responded to this l'"etter and showed up at a Irtee1:ing 
with the Probation Department; they were asked at that time to design pr~
grams that would fit the needs of diversion. 

Although the programs and their classes were not monitored at first, the de
partment began to monitor the programs as a result af problems with some of 
them. It was stated that it had become necessary to "weed out" some of the 
p~ )g~'ims:. They were not questioned further on this subject. 

Currently, each of the depuLles in the diversion llnit is assigned to about 
:our programs. ~e.is their contact in the Probation Department. Once every 
~wo months, he VLSLts the classes, reviews the materials used in the~ and 
talks with divertees and the staff of the program. He then writes a ~ynOPsis 
of the program and submits it to the supervisor. 

The supervisors saw a definite split between the types of problems that the 
Probation Departmant dealt with in the diversion unit: the "lightweights" and 
the "heavies", the former being those arrested for possession of small quanti
ties of marijuana who are otherwise normal, while the latter are those with 
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serious problems such as physical dependency, severe mental and/or emotional 
problems and th~ like. Accordingly, this relative polarization of divertees 
suggested an analogous polarization of the types of services offered to di
vertees, the "light.weights" being the purely instructive c1asse~ such.as 
Metropolitan Adult Education, the "heavies", on the other hand J.nc1udJ.ng ser
vices like counselling from private psychiatrists. It should be noted t~at 
there are no divertees currently in residence facilities, and the ProbatJ.on 
Department does not appear to accept residence facilities as a possibility, 
cue to the cost. 

In discussing the cost of the programs to the divertees, the Supervisors were 
most emphatic in their support of the present method of operation, and h~ did 

not see the cost as being a problem. His reasoning ran as follows: 1) dJ.
vertees can afford to buy marijuana and pills, therefore they can afford the 
cost of the average program; 2) since the divertee is benefiting from the 
diversion program and the class, the fee does not serve as a fine; 3) th~re 
are enough programs with relatively low fees that there are no problems J.n 
finding programs for divertees. All saw no reason to shift the cost of the 
programs from the divertees to other (public sources of funding. 

There are currently enough programs to handle all the divertees, and there 
was no need seen for additional ones. 

The officers who make up the diversion unit participate in seminars and con
ferences to increase their knowledge. In addition, all of them ha;e com
pleted at least twelve units of graduate work at Chapman College sJ.nce the 
start of the program. Most of the knowledge that they draw· on, however, is 
based on their pre-diversion experiences. 

The officers are assigned to cases according to the court that diverts the 
offender. Two are attached to the San Jose Municipal court; one is respon-
sible for the cases coming from Gilroy~ Morgan Rill, Los Gatos, and Santa 
Clara; one is assigned to cases from Sunnyvale and Palo Alto. One woman 
officer handles all the cases involving females. The Public Service Worker 
in the diversion unit makes appointments and handles much of the P.O.'s 
paper work. 

A typical client is asked about the following topics in the c?urse of his 
interview with his P.O. : work experience and background, famJ.ly backgrou~d 
and situation educational experience and background, the violation with which 
the client is'currently charged, and the client's drug history. The report 
that is based on this interview includes (in addition to the resu.lts of the 
interview) the rap sheet, a statement by the client if he chooses to write 
one and all pertinant information, such as statements by employers, parents, 
tea~hers and other interested parties. It was indicated that attorneys and 
parents ~ere sometimes present at the interview. The report is made avail
able to the court, the defense attorney, the Probation Department, and the 
D.A .. 's Office, "if they want it," according to the Supervisors. 

72 

-I' 

The clients are generally cooperative. The report of the Probation Depart
ment is not used in this County for sentencing purposes by the DuA.'s Office. 

Besides assigning clients to diversion classes, many of them are counselled 
within the Probation Department, which not only provides counselling in the 
course of normal P.O.-client contact, but makes it possible to tailor the di
version approach to the needs of the individual client. The officer who was 
the source of this information pointed out that this feeling was also man
ifested by the number of referrals to alcohol-treatment programs; there are 
divertees arrested for drug violations whose most serious problem is alcohol. 

The Supervisors did not appear interested in discussing funding. Howeve~, 
they did reveal the following: 

---The Probation Department received no money under S.B. 714. 
---although the P.D.'s assigned to the diversion unit were all 

experienced officers, these were new funded positions8 What
ever funds the Board of Supervisors gave Probation would, there
fore, be additi~nal to what the allocation for Probation already 
was. 

Diversion cases take longer to handle than do the other cases 
handled by the Probation Department, which leads to the con
clusion that it might be more expensive to handle divertees 
than ordinary probationers. (The reason for the increased 
cost is the fact that P.O.s in the diversion unit both investi
gate ann supervise.) 

---the Department of Mental Health was the only County agency to 
recieve funds under S.B. 714, and this money has been used to es
tablish and run programs. 

Some of the differences between diversion cases and other cases were cited. 
They are: 

---there is no actual court control of divertees, for unlike other 
probationers, they have not entered a plea (guilty). 

---except in the case of the heavier user who needs more constant 
supervision, the divertee is not required to submit as com
pletely to the control of the Probation Department. The di
vertee has to report changes of address, but does not necessarily 
have to n:!port on a regular basis. 

---the divertee who is terminated unsucessfully is returned 
to the stage in the proceeding against him from which he 
was diverted, while the ordinary probationer does not re
turn to court, unless there is a court hearing concerning 
his violation of his probation. 
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---there is no waiver of the divertee's rights with regard 
to searches and seizures in this CountYe . 

---the only test used by the Probation Department to d~s
cover evidence of drug use by divertees is the "Dope 
Scope " which is used only where there is an indication 
that ~he divertee is usin.g drugs intravenously. Regular 
probationers we may assume might be required to submit 

to urinalysis. 
---the Probation Department is more cautious with regard to 

the release of information about divertees. 

The Probation Department he.s complete control over the divertee, and can shift 
him from program to program without court approval. 

a client was sufficiently motivated to 
function of determining the client's 
of eligibility, in the Supervisor's 

The determination of whether or not 
benefit from diversion was not seen as a 
eligibility for diversion. The question 
view, is within the exclusive control of the D.A.'s Office. 

There is no courtesy supervision or divertees in Santa Cla:a Count~. An.out
of-county resident who is arrested in this County and.i~ d~verted ~s aS8~gned 
to a program by the Probation Department, then superv~s~on of that divertee 
is turned over to the Probation Department of his county. 

It was felt that the six-month minimum period of diversion could be d~n~ 
way with- the length of time that a client would be under the superv~s~on 
~f the P.o. should be determined by the P.O. according to the particular facts 

of the case. 

Premature termination of diversion for a subsequent offense should 
to offenses of "substance," the implication being that it would be 
discretion of the Probation Department to terminate. 

be limited 
at the 

In response to our question regarding the expungement of records, it was 
indlcated that he felt that the record of completion of diversion should be 
kept for the purposes of the criminal justice system alone (i.e., to prevent 
second":time offenders from going through diverion again),.and should not be 
revealed in cases where a record of having gone through d~version wo~ld ~m
pair a person's chances of getting employment, etc. They gave no ind~cat~on 
of how this could be done. 
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DRUG DIVERSION UNIT STAFF INTERVIEW 

OFFICER NUMBER ONE 

The first person interviewed is probably the officer with the most exper
ience in dealing with drug offenders in the Diversion Unit. He was involved 
to some degree in the training of the other officers in the unit especially 
in performance of skin checks for needle use. ' 

He stated that his usual technique in dealing with a client was to determine 
if possible how ml' ... n the de~endant was actually telling him from the nature 
of his answers, and then structure the questions accordingly. He said that 
most of the interviews were started on an informal relaxed basis and then 
if the defendant tried to mislead him, he would become more aggr~ssive in ' 
his questioning technique, attempting to demonstrate to the client that he 
was well aware of the "drug scene". It was stated that he maintains con
tacts with the members of the San Jose Police Department's Narcotics Unit 
mainly to ke~p up-to-date on the drug situation in the area. He does not' 
usually explain the extent and limits of the probation officers power over 
the divertee, due to the fact that it is severely limited. 

He did feel that diversion was used to some degree to cAtch cases that 
would not ordinarily succeed at trial, if they were to get that far. He 
felt that there were too many cases referred to the Probation Department by 
the DA where, for example, the defendant is not eligible because of a prior 
parole or probation violation. 

In explaining how he determines a client's motivation, this office felt that 
a lack of motivation was apparent where a client repeatedly failed to make 
appointments or where the client had chosen diversion solely to "beat a rap". 
He also stated that in cases where Probation refused to recommend diversion 
for a client, but the court overruled them, the majority were later termin
ated for subsequent violations or lack of motivation. 

It was thought that diversion is a viable alternative and should be contin
ued, but' he felt the law should be tightened. For example, there should be 
no second diversion; the legislative intent, as defined in In re Reed was 
to keep those who were otherwise good citizens from 'acquiring cri~l re
cords for a single drug offense; second offenses, should be treated as crimes 
and prosecuted as such. This was compatible with his view of the basic goals 
of diversion as being, first, making it less painful for the first-time of
fender, and secondly, clearing the court ,!alendars. 

Since it was felt that it is not impossible for potential employers to get 
access to a C.I.I. record, there should be automatic expungement of diver
sion records after a reasonable period of time in which the defendant had 
been "clean". He felt this was especially true in the case of professionals 
and people with teaching jobs who were not really criminals. 

He does counsel some of the people on his caseload instead of sending them 
to diversion classes •. The person who receives such counseling usually has 
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schedule conflicts between a job and a diversion class, or is someone who 
would not benefit from such a class. In the latter category, he included 
both the heavier user (approximately 10-15% of his caseload), and the person 
who could only be harmed by a diversion class. In explaining what he meant 
by the latter category, the officer recounted the story of a school teacher 
who was arrested for possession of marijuana who was in his late twenties and 
was a stable, responsible individual with no real problems. Since it was 
possible that a student of his might be present in a diversion class, he 
was retained for oue counseling session by the officer and then allowed to 
quietly complete the diversion period. 

Much of the time in our interview was spent discussing the proposal that he.d 
been made in 1970 by the Adult Probation Department to OCJP for funding for 
a special unit that would deal exclusively with heavy users of heroin, bar
biturates, and methamphetamines. The officer was emphatic in his assertion 
that such people could not be handled in the diversion framework, due to 
their need for intensive supervision. Basically, the program would use three 
teams of one probation officer and an aide who would be an ex-offender. 
These teams would each supervise a caseload, and would work on a staggered 
shift basis that would allow for round-the-clock supervision. Most of their 
work would be conducted "on the street"'; In addition to a caseload of 50 to 
75 cases, each team would be responsible for liaison with community programs 
that deal with the problems of the heavy drug user. The officer felt that 
it would be highly desireable to work in conjunction with residence programs. 

Additional information about this program can be found in the material that 
was submitted to OCJP which was provided for us by him. The most significant 
factor is the greatly increased degree of control that such a unit would have 
over convicted offenders, even greater than that of the regular probation 

officer. 
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DRUG DIVERSION UNIT STAFF INTERVIEW 

OFFICER NUMBER TWO 

The sec?nd officer clarified one of his responses that we had found confusing 
by stat1ng ~hat he has received no additional training since being assigned 
to the Unit and had included additional training in the ranking of important 
factors in the preparation of probation officers to deal with diversion merely 
because he felt that it had to be rarJced. 

In ~peaking about his clients, he indicated that most of them ("almost 
all ) had been arrested for possession of marijuana and did not have drug 
problems. Most of the serious problems that he deals with are not in fact 
drug-related, but come out in the course of his contacts with the client. 
In cas~s where the client has no serious drug problem, he felt that a simple 
educat10n class was sufficient for the purposes of diversion. As a gener- . 
a1ity, he stated that if the defendant wants assistance he will make' 
it known, but if he has a drug problem but does not want help for it there 
is no solution. ' 

The officer said that there were few heavy-drug users in diversion, due to 
the existence in most cases of a prior record. 

Most of the clients have jobs and can afford to pay for the programs that they 
are assigned to; since they are in fact arrested and given an opportunity to 
a'Toid criminal prosecution, he did not believe that the diversion classes 
should be subsidized by anyone other than the clients. Most of them are not 
transferred between programs once they are assigned· he thought that between 
7~ and 10% might be transferred, and felt that the ~easons for the transfers 
were even~y distributed over the three general reasons for transfers listed 
on the. questionnaire. His clients are assigned primarily to the programs that 
he mon1tors because of the correlation between the geographical location of 
the classes and his clients. He explained that the U.S. Navy handled its own 
people, and that all cases involving Navy personnel were turned over to the 
proper Navy authorities as quickly as possible. The Navy conducts its own 
diversion class at Moffett Field. He rarely couns~ls divertees in lieu'of 
pla~ement in a program, but when' he does, such counseLing is a6ne on a monthly 
bas1s. 

-.~ ~------

The officer was critical of the District Attorney's handling of'· d:iv~~sion -in 
some cases. First, he felt that the DA too often recommended clients for 
diversion who were not actually eligible. When such a superficial examin
ation indicates that a defendant is eligible, and the APD must make a nega
ti~e recommendation to the court, the defense counsel has the opportunity to 
object on the basis that since the District Attorney had already determined 
that the defendant was eligible, the Probation Department could not make such 
a recommendation. He also felt that the D.A. was inclined to use diversion 
as a "garbage can", insofar as re.commending cases for diversion where the de
fendant would nqt ordinarily be eligible, but where the DA could not succeed 
at trial. He recounted an anecdote dealing with a case of this type currently 
before the Sunnyvale-Cupertino court, in which the DA and the Probation De
partment are at odds over a defendant's diversion. 
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The officer wa.s also quite critical of private attorneys who handl~ diversion 
f It that very few if any, of his clients had any prev10us exper-

~:~~:·Wi~~ t~~ legal system a~d with attorn~ys, a~d the~e~~:ec~~~n~~ ~!~: of 
what an equitable price would be for divers on. any 0 ", . n hear-

'd b t n $300-500 for the services of private attorneys in diversio 
paL e wee . least one case the divertee had been solicited by an 
i~~~;n:;d~h!h~~f~~e~tto get him dive;ted on the morning after hisharrest (a~l 
at a lower cost due to the attorney's claim that he was new in t e area, 0 
a ,.. fIt ets with private attorneys $500). The officer, who has had success u can a... .' l' ht 
in re ard to diversion, felt that the fees were exorbLtantly hLgh, Ln Lg 
of th: relative ease with which an attorney can handle a diversion case. 
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DRUG DIVERSION UNIT STAFF INTERVIEW 

OFF ICER NUMBER THREE 

The third offic'er handles all of the women who are referred to APD for diver
sion. S~e stated that it had been the decision of the APD to assign all the 
women to a single woman officer in the unit, after having seen the same pro
cedure used effectively in Los Angeles· County. Since she has always handled 
an entirely female caseload, this was no real change for her. It was her 
opinion, however, that a mixed caseload of both men and women might be more 
realistic. 

, 
This officer is the only one in the diversion unit not assignea to a s.pecific 
court or courts. Occasionally, there have been scheduling conflicts where 
there is an appearance scheduled for more than one of the women in her case
load. Where possible,'the officer, in order to appear at both hearings, re
quests a change of time from one of the courts. 1.£ this is not possible, or 
in cases where there is no specific reason to personally appear at a hearing, 
one of the other officers in the unit appears in her behalf. 

She did indicate throughout the course of our meeting with her that the di
vertee is different from the average probati0ner. First, divertees are gen
erally less trouble than other probationers. Those who have been diverted 
are usually more affluent than other probationers, but she felt that women 
divertees were more likely to have financial problems than were male diver
tees. In addition, more counseling is done with divertees than with other 
probation clients. 

She stated that her initial interview with the d5.vertee usually went smoothly, 
due to the general cooperation found among diver.tees. In helping the defenc 
ant to choose a program, she usually does not offer more than one alternative 
program, but where there was a choice, the divertees usually chose the pro
gram with the lowest cost. Some of the women that have been diverted have 
found it possible to defray part or all of the program's cost by working for 
the program, usually by performing secretarial work. vlliere there is no pro
gram to fit the divertees' needs, or where divertees have schedules that pre
vent them from attending a suitable class the client is given the option of 
one-to-one counseling conducted by her. This optivn is also used where both 
she and the client have established a good relationship and it is preferable 
to both that the client remain with her for counseling. While this counsel
ing is not done on a group basis, she did say that it would be possible to 
counsel couples together where they had both been diverted, or where the cou
ple is willing to do so. 

She assumes that the defendant is sufficiently motivated for diversion when 
the defendant is willing t9 cooperate. 

When asked about the correlation between her referrals to progra,u and the 
programs which she monitors, the officer stated that (1) she has a better 
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understanding of the content and the ben~fits of th; pr~grams that she moni-
t One of the programs she monitors loS MAEP, whl.ch loS also the program 
t~:~' she makes the highest number of referr,als to; she felt that this was 
due to the low cost of the program and the fact that it has the best general 
offering for the divertee. 

She has only made one referral to the Methadone maintenance program, 
due largely to the fact that there are few he;toin users that are diverted, , 
(she eatimated that less than 5% of her caseload had been arrested for h~rolon). 
The heroin user is usually not diverted because; a) the charged offense loS 
too grea.t for diversion, or, b) the defendant already has a record ~hat pro-

hibits diversion. She did not feel that there were enough program: lon the 
diversion programs currently used by APD to handle many more herolon users. 

vllie felt that record sealing was .a good idea for those who had been ' 
diverted as long as it would be implemented automatically across ~he board. 
She was ~ot aware of any cases where former divertees had been denloed employ
ment because of their diversion, but she admitted that there was alwa~s such 
a possibility. Where former divertees might need. to be bonde~ for a ~ob, she 
was of the opinion t.hat HRD (now EDD) would bond the former dlovertee lof an 
employer would refuse to do so. 

; ~ 

80 

I 
J 

I 
I 

Ii 
I 

\: 
j; 
L: 

Ii 
u.-

DRUG DIVERSION UNIT STAFF INTERVIEW 

OFFICER NUMBER FOUR 

The fourth officer when asked to expound upon some of his answers to the ini
tial questionnaire, prov~d~d some excellent clarifications for us. Since he 
han 'ven one of the fe'A low responses about the benefi ts derived from the 
trea .. ,. ': programs by those arrested for possession of mariju,ana who did not 
have other drug problems, this was the first question that he was asked. He 
answered by first describing his clientele as primarily middle-class young 
men (ages 18-25) who were either 'working or going to schoole Few of them were 
seen to have problems related to addiction; very few injected drugs. He 
thought that the benefits that they derived from the programs would probably 
describe a standard Bell curve, with only 5% Qr less of the divertees re
ceiving the maximum benefit. He once again asserted the position he had 
stated on his questionnaire that the greatest benefit and learning exper
ience for the rest of the "lightweight" divertees came from the arrest it
self. 

When asked about the heavier drug user, he 'did not feel that they were able 
to benefit greatly from diversion. He felt that these individuals needed 
more intensive drug supervision than the Diversion Unit could provide. For 
example~ the Diversion Unit probation officers do not have the power the re
gular probation officers have insofar as requiring urinalysis (not performed 
by the Diversion Unit at all), nor in terms of controls over the user's liv
ing situation or his associates. The diversion unit cannot impose search
and-seizure sanctions over the user, nor are they empowered to arrest those 
who continue to use drugs. S1.nce he estimated that only 3% of his 
current caseload had heavy drug problems, he thought that the only way that 
additional heavy-drug usere ;ould be diverted was through the regular pro
bation department. 

The officer. felt that most of the clients had be~n willing to accept what
ever diversion had to offer them; he had not received many complaints about 
the necessity of paying for programs from the divertees, nor was it usually 
a problem. When a divertee has complained about a program, his complaints 
have not been about the content of the program, but with their dissatisfac
tion about their "fit" in the class. By this he meant that some of the 
classes are designed to be participatorY"seminars', an<;l some divertees",by 
personality, are not prepared- to open up afLd discuss theiI;' personal drug,'hfs
tories. 

The officer explained that divertees are not given an indication of when ,their 
diversion will be terminated until the probation officer feels that they are 
ready:for termination. He s~,id that diversion was geared to the six-month 
minimum period, and that longer periods were opted for only wher.e the defend
ant needed the additional time to deal with a more serious drug problem. He 
also added that the occasional decision to divert a client for two years was 
more punitive. He felt that there was no reason to keep the si::::·'month min
imum, due to the fact that the maximum benefit of diversion had been received 
by the client when the class was completed. He felt that the Probation De
partment should have the option to terminate the successful divertee within 
one month of the completion of the class, especially in those cases where the 
client would be leaving the area for military service or the like. 
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DRUG DIV£RSION UNIT STAFF INTERVIEW 

OFFICER NUMBER FIVE 

The initial question we ;sked the offic~r, who is responsible for Sant~ c~ar~, 
Los Gatos, Mt. View, and Gilroy municipal courts, was one of sheer.log~st~csD 
how does he physically manage to cover all those courts for ~ivers~on he~r
ings? He responded by telling us that in cases where there ~s a schedul~ng 
conflict, i.e. two diversion cases coming up at the same tim~ on two of the 
court calendars he covers other deputy P.O.s take over for h~m in one of the 
appearances. He also commented that while he prepares cases for Santa Cla~a 
Municipal Court another officer takes those cases to Santa Clara Court. rhe 
other route he ~ay take if he really feels it necess~ry to c~ver both cases 
involved in a calendar conflict is to ask for a cont~nuance ~n one case, 
which is usually granted by the courts. 

In response to a query about questions three and four, he admitted that he 
did prefer to make referrals to the programs he monitors for the A.P.D. Be
fore the inception of the diversion program, he had volunteered to "make con
tact" with some of the program directors to get a better idea of the pro
grams' content and structure. Contact was made which resulted in one parti
cular program being able to immediately expand its scope to include divertees 
at the inception of P.C. 1000. 

He was the only P.O. to rank IIpro&E?m no longp.r accepted divers'ion referrals" 
as the prime reason that programs had been eliminated from n::ferra1 consider
ation. When asked about'this he replied that three programs in Gilroy had 
gone out of business and so that a relatively large number of discontinued 
programs led him to rank as he did. Few of the other P.O.s have had programs 
_ I their districts which have ceased to operate which should explain why his 
ranking wa.s so different. 

He reiterated his position that in the case of a first-time non-serious type 
drug offense, the mere fact of being arrested can be enough education in it
self so that the diversion community programs may not be needed for these in
dividuals. Paradoxically, however, he stuck to his position in question 14 
that the 6 month minimum period of diversion should not be eliminated except 
in the unusual case of entry into military servj.,~e or relocation to another 
state. He believes that six months is necessary for the Probation Department 
to properly monitor the individual diV'ertee £\nd his or her pattern of drug 
free development. 

He indicated that he does keep some cases for in-house counseling rather than 
refer them to programs, but this is usually due to the nature of employment 
and work hours of the divertee. For instance, he has kept truck drivers and 
people working swing shifts for his own counseling in cases where the person 
simply could not fit into any program schedule. 

He stated in answer to question 11 that the cost of the programs is becoming 
"more and more of a factor" in their assignment to divertees, yet he does 
not see the fact of a divertee having to pay for the programs as operating 
~s a fine •. Instead, he pointed out that had a divertee taken his case to 
tria1, lost, and then been fined, the fine would probably be greater than 
the co~t of ·any of the programs, and in addition the person would get noth
ing in exchange for the payment. At least with diversion, he said, the di
vertee gets a program which may be of some benefit to him and gets the bene
fit of no criminal conviction. 
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In summary, the officer 
thought out his role in seems, as did all of the P.O.s interviewed to have 
He seemed interested in the diversion process carefully and ref1ec~ive1y 
seemed to think of such ~~:~~~!\~h:~:es in the diversion statut(~, though he 
change was a long way off and not very abstract, as if the probability of 
gestions of a few P.O.s in Santa Clara ~!~~!~. to be responsive t,o the sug-
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Probation Department Initial Intake 
Diversion Clients 

1) The client is given the Drug Diversion Information Sheet (copy attached) 
and asked to read it. 

2) Probation Officer determines whether or not the client has understood what 
he has just read. I'f the client does not understand, the Probation Officer 
explains the information to him verbally. Then the client signs the Drug 
Diversion Information Sheet whtch verifies he has read and understands it. 

3) The client is giventthe police report and asked to read it and make comments. 

4) The Probation Officer explains to the client that the Probation Officer 
must have an honest account of the clients drug history so he will know 
best hew to assist him. It is also explained to the client that any in
formation given to the Probation Officer can't and will not be used against 
him in any criminal action. 

5) Probation Officer then collects data from client on standard Probation 
Department intake form 1/:7480 (copy attached). 

6) Probation Officer asks if the client disagrees with any information which 
is contained in the police report. The Probation Officer records the de
tails of the incident as given to him by the client. 

7) The Probation Officer then asks for and records the drug history of the 
client. 

8il) The client can be tentatively acc~pted for diversion in lieu of program 
acceptance (it must be remembered that the Court makes the final. deter
mination of whether to divert). 

8b) The client can be rejected for diversion at this time if it is determined 
by the Probation Officer that the client is not suitable for dtversion. 
This determination of sUitability is based on a number of criteria. It 
may be discovered that the client is not eligible for diversion because 
he does not meet the legal requirements under S~B. 714 or the client does 
not desire diversion or the client believes he has nothing to gain from 
being placed on diversion. 

9a) If the client is rejected it is explained to him why. Also, the client 
is told what date and time to appear in court. He (she) is told that the 
Probation Officer at that time will recommend that he (she) not be granted 
diversion. 

9b) If accepted for diversion the client i$ tentatively assigned to a program 
of education, treatment, or rehabilitation. The client is given a referral 
form to take to the particular agency where a determination will be made 
as to his acceptability in their program. 
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10) The Probation Officer bhen has the client sign a release form which allows 
progress reports about him to be sent to the Probation Department from the 
program. 

11) The Probation Officer reviews with the client what he must now do and where 
and when he must appear in court. 
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DRUG DIVERSION REPORT 

Santa Clara county 
Adult Probation Department 

Penal Code Chapter 2.5 
January 1, 1973 to December 31, 1973 

f the Adult Probation 
The Drug Diversion report 0 b 

t for 1973, is here y officer, santa Clara Coun y, 
submitted. 

Respectfully submitted, 
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FOREWORD 

All information concerning statistical data was obtained from the files, 

reports, and other statistics gathered during the year 1973 by the Adult 

Probation Departmrnt of Santa Clara County. Opinions and recommenda-

tions are those of the Adult Probation Department of Santa Clara County 

and should not reflect adversely on the Drug Diversion Program. but only 

as an actual awareness of wha~ possible advantages could be received by 

not only continuing the law but making suggested changes. 
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STAFFING 

One .Supervising Adult Probation Officer 

Six Deputy Adult Probation Officers 

One Stenographer Clerk 

One Typist Clerk 

One Public Service Worker II 

Drug Program Liaison Officer 

LOCATION 

1885 The Alameda 
San Jose, CA 95126 

Telephone No: 299-3621 
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Explanation 

On December 15, 1972, the Governor signed into law an emergency 
statute; to wit, the Campbell-Moretti-Deukmejian Drug Abuse Treatment 
Act, which is covered under Chapter 2.5, Sections lOOO(a}, 1000. land 
1000.2 of the Penal Code. 

of: 

A summation of the law is as follows: 

If a subject is before the Court for accusatory pleading for violations 

11350 H&S (Possession of controlled substances classified in 
Schedules I or II, other than Marijuana), 

11357 H&S (Possession of Marijuana), 

11364 H&S (Possession of Paraphernalia), 

11365 H&S (Visiting a Place where any controlled substance classified 
in Schedules I or II are Unlawfully Used), 

11377 H&S (Possession of controlled substances in Schedules III, IV, or 
V), 

11383 H&S (Possession of Methylamine & Phenylacetone with Intent 
to Manufacturej, 

and: 

1. has no prior convictions of narcotics or restricted dangerous 
drugs, 

2. the offense charged did not involve a crime of violence or threat
ened violence, 

3. there is no evidence of a violation relating to a narcotic or re
Btricted dangerous drug other than a violation of the sections 
listed in this subdivision, 

4. has no record of probation or parole violations, 

the subject is then eligible for the Drug Diversion Program. 
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Procedure 

The subject prior to plea is referred to the Adult Probation Department 
fot'investigation to determine the subject's background, family history, 
work record, and other pertinent information. Special emphasis is placed 
on the subject's drug history. The Adult Probation Department conducts 
an initial interv1.ew with the subject in an attempt to determine his adapt
ability to a certain drug diversion program and his motivation for di
version locates a program, supervises subject while on the program, ob
tains progress reports, and submits same to Court. The Adult Probation 
Department assists in locating employment and/or completing subject's 
education if need be. 

If the subject appears to be sincerely motivated and a specific pro
gram is found to be of benefit, an investigation of the above circumstances 
is made by the Drug Diversion Unit, and a reccommendation is made to the 
Court for diversion for a minimum period of six months to not more 
than two years for treatment, education or rehabilitation. 

In order that the subject participate in the Drug Diversion Program, 
the agency providing the treatment and the District Attorney's Office must 
grant their approval before the subject can be accepted into the program. 
If the program providing the treatment does not accept the subject, it is 
necessary to ferret out an alternative program; if the District Attorney's 
Office does not approve, the subject reappears in Court for further pro
ceedings. If the District Attorney's Office and the program providing 
the treatment approve the diversion, the defendant appears in Court and, 
if the Court feels the subject would benefit from the treatment program, 
places him ondiversion under the auspices of the Adult Probation Depart
ment . 

While in the program. the subject also reports to a probation officer 
for counseling. job assistance, or other services the Department may 
offer. 

Most of the drug diversion programs meet at least once a week, for 
two to three hour sessions. These sessions consist of drug education, 
individual counseling. group counseling, movies and lectures in the phar
maceutical aspects and ramifications of drugs. criminal and legal conse
quences of being involved, what the involvement with drugs will lead to 
concerning our social mores, a general overall picture of self-analysiS, 
and. in some instances, complete meditation on behalf of the subject. 
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When the subject has completed the six month to two year program 
satisfactorily, his case is then returned to the Court for action consist
ing of a dismissal of the alleged Complaint . 

Basics of Program: 

I. Subject, Program Agency, District Attorney's Office and the Court 
must approve the program. 

2. Diversion is for a minimum period of six months, but not more 
than two years. 

3. The Adult Probation Department operates on an open-end order of 
diversion, which means the Adult Probation Department may 
change subject from one program to another if the need arises, 
without the necessity of returning the case to Court. 

4. A case is: returned to Court for unsuccessful termination if any or 
all of the following prevail: 

a. The subject fails to become involved or motivated in the pro
gram. 

b. He fails to report, as instructed. to the Adult Probation De
partment. 

c. He is convicted of any criminal offense while on diversion. 

Success or Failure? 

Is Drug Diversi0n a success or failure '? 

After one calendar year of operation, much can be sa.id for and against 
this relatively new law. 

Subjectively, we find there has been a measured success, if we mea
sure success by lack of recidivism on the part of the divertee. clearing 
some of the court calendars. and by education of the so-called first time 
offender. 

Objectively. some are diverted that. in our eyes, shou'ld not be di
verted. however. they do come under the legal interpretation of the law 
Some cases clutter the calendar rather than clear it. 

The success of the Diversion Program over the past year is based 
on the three hundred thirty-seven divertees pending drug/narcotic action 
whose cases were dismissed as they successfully completed their program 
in 1973" How many of those 337 divertees may come through the system 
again will not be known until statistical data is guthered over the coming 
years. However. we do know that ')se divertees do not at the date of 
termination. have controlled substa.1Ce charges on their records and we 
can. therefore. judge this number to be a success. In all probability, the 
Drug Diversion Program has cleared the court calendars to some extent 
but we do not feel this can be considered as instrumental in retaining the 
program of diversion or considering it as a measure of success. 

After studying the program for one year. the main overall success 
appears to be the one time (we assume) young marijuana smoker or pill 
user who is arrested and diverted, rather than prosecuted. This, we 
believe. is the crux of the whole program, and any future retention of 
this program should be directed toward this goal only. rather than to long
time users of controlled substances (other than marijuana). addicts, or 
those growing. selling, transporting or possession of large quantities of 
controlled substances for possible sale. and later reduced to divertible 
charges. 

The disadvantages we see are many and in our opinion changes should 
be made in our legislative branch of state government to correct them. 
to wit: 
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I. Many violators of Sections 11350 and 11377 of the Health and Safet.Y 
Code whom are addicts or heavy users can be diverted and should. 
not be. Although they need help, it should be manifested in a dif
ferent manner. 

II. A subject can be diverted more than once in a single case and in 
some instances one court may refuse diversion for reasons given 
in the probation report and then later, at the trial calendar, an
other court will re-refer for an additional diversion hearing and 
report and then may divert. This can be a continuous process. 

III. Section 11383 of the Health and Safety Code (Possession of Meth
ylamine & Phenylacetone) - Anyone charged under this section 
should not be diveJrted. 

IV. Sections 11550 of the Health and Safety Code (Use of a Controlled 
Substance), 647(f) of the Penal Code (concerning drugs), and 4143 
of the Business and Professions Code (paraphernalia) -- These 
should be legislatured into diversion. If violators of Section 11364 
of the Health and Safety Code can be diverted, why not violators of 
the appropriate BUSiness and Professions Code Section 4143? The 
same can be said about violators of Section 11550 of the Health and 
Safety Code and Section 647(f) of the Penal Code. If violators of 
Section 11350 of the Health and Safety Code (Possessio.n) can be di
verted. why not violators of the above, who are more in need of 
diversion than someone who could be addicted and still charged with 
possession and be diverted? 

V. The offense charged did not involve a crime of violence or threat-
ened violence. The phrase, "crime of violence or threatened 
violence" is too vague and should be reinforced and clarified. 

VI. There is no evidence of a violation related to narcotics or re
stricted dangerous drugs, other than a violation of Sections listed 
in the Diversion Law. This is also vague and should be re
structured. 

VII. U courtesy supervision is in order. then some legal means should 
be placed into the law. including Section 1000 of the Penal Code, 
under Section 1203. 9 of the Penal Code or something similar to 
Section 1203.9 of the Penal Code. 

IX. A person should be diverted only once. 

x. A subject may appear on two or more diversion hearings in two 
or more jurisdictions. This emits a definite lack of demonstra
tive motivation, by the subject being involved in two or more sim
ilar controlled substance offenses. 
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Reasons for Rejection of Subject to a Diversion Program 

1. Lack of sufficient motivation on part of subject to take an active. 
participating interest in the program. 

2. 

~. 

4. 

5. 

6. 

Extensive prior arrest record, history of Bench Warrants being is
sued, lack of Court appearance in previous cases. history of violent 
and assaultive behavior. 

Prior parole or probation violations not previously noted. 

Other serious charges pending along with diversion. which would make 
diversion inoperable. 

Failing to appear for Court diversion hearings. 

Violence or threat of violence in present case'. 

7. Defendant definitely stating not interested and would rather be prose
cuted. 

8. On probation or parole for previous narcotic conviction. 

9. Denial of any drug/narcotic problem by client. 

10. Subsequent arrest and conviction while Drug Diversion case pending 
Court action. 
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Section 11357 H&S 

Section 11350 H&S 
& 

Section 11377 H&S 

Health & Safetv Code 
Violation/Charge Bre~}~(1~n 

Code Numbers 

Code (Possession ~,f Marijuana) 

Code (Possession of controlled 
substances, other than 

Code Marijuana) . . , . . . . 
Section 11364 H&S Code (Possession of Paraphernalia). . 

Section 11365 H&S Code (Visiting a Place where 
controlled substances are 
Unlawfully Used) • • • . . • 

Section 11383 H&S Code (Possession of Methylamine 
& Phenylacetone with In
tent to Manufacture) • • . • 

TOTAL 

Court Referrals 

Percentage 

74 

18 

5 

3 

o 

100% 

Municipal Court Percentage 

San Jose • • . . . . . . . . 
Santa Clara . . . . . . . . 
Los Gatos .. . . . . . . . . . 
Sunnyvale . . . . . . . . 
Palo Alto . . . . . . . . . . . . . . 
Gilroy - Morgan Hill . . . . . . . . . 
Superior Court • • • • • • • . • • • 

. . 

118 

144 

128 

33 

33 

TOTAL 1307 

99 

50 

15.6 

8.3 

11. 4 

9.7 

2.5 

2.5 

100% 

'\ 
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Cases Diverted & Rejected by 

Male 

~ '.- Total Cases Diverted 815 

Total Cases Rejected . . • . . 284 

TOTAL 1099 

Male 

Total Cases Referred 1099 

.- Percentage of Total 
Cases Referred 84 

, . 

Age Group By Percent 

Male 

18 - 21 79 

22 - 25 . . . . . . . . . . . . . . . 15 
I • 

26 - 29 3 

30 - 39 . . . . . . . . . 2 

40/over 1 

TOTAL PERCENT 100 

100 

Sex 

Female 

171 

37 

208 

Female 

208 

16 

Female 

48 

27 

14 

10 

1 

100 

TOTAL 

1307 

100 

:1 
I' JL 

Total Cases Terminated 

Successful for year ---------------------------- 337 

(It should be noted that successful terminations 
did not commence until July, 1973, due to a min
imum of six months on program.) 

Total cases placed back in prosecution stage for 
year as failure -------~-------------------__ 89 

Reasons for Failure: 

1. Lack of motivation and attendance ----------- 40 

2. New criminal arrest and conviction ---------- 27 

3. New drug/narcotic arrest and conviction ----- 14 

4. Death ---------------------------------______ 4 

5. Whereabouts Unknown ------------------------- 4 

TOTAL 89 

Of the 986 cases diverted, 34 percent were terminated 
as successfully completing their diversion period and 
only 9 percent were unsuccessfully terminated and placed 
back in prosecution stage. Fifty-seven percent (560) 
are still in the diversion system. 
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PROGRAMS 

Name Location PU!"p~se 

APOAR (Applied San Jose Drug Education-Overcoming 
Principles of Al- Problem-How to Remain Drug 
coholic Recovery) Free 
Bert &~derson Group Saratoga & Learn1ng Exper1ence & Self-

Mt. View motivation 
Cornmun1ty Health Mt. V1ew Self-awareness 
Abuse Council 
Dept. of SC County Sunnyvale Counsel1ng Group & Ind1v. 
Mental Health 
Drug Abuse Clinic San Jose Counseling-Drug Educat10n 
(Santa Clara Co. 
Heal th Dept.) 
Drug Decision Prog. Sunnyvale Drug Educat10n-Soc1al St1g-
Universal Research rna Effects of Drugs-
Systems, Inc. Treatment 
Wm. LaVey Group San Jose Drug Educatlon . 

~ 

Narconon Palo Alto Self-awareness 
& San Jose 

SC Co. North Co. Palo Alto Drug Awareness Educatlon 
Public Health 
Operation Drug Los Gatos Self-awareness & Drug 
Alert Education 
Project Intercept San Jose Educat10n (GED)-Job Flndlng 

Drug Counseling 
Santa Clara Co. I San Jose Methadone Ma1ntenance 
Methadone 
Transcendental San Jose Self-awareness 
Meditation 
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Fee 

~ , 

$45-$180 

$36 for 6 
wks., $6/mo. 
~20-~40 

Abilit¥ to Pay 

Abili~ to Pay 

~50 

$50 

~35 

AbilJ~ty to Pay 

$50 

None 

Var1es, m1n. 
of $2/week 

$150 
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Length of S1ze of 
Program Class 

6 months Varies with 
Program 

Var1es 20 

6 months No L1m1t 

On-g01ng NoL1m1t 

Approx. 3 mos. No Limit 

6 months 30 

M1n. of 6 wks: 20 - 30 
weekly, then 
once a mo. for 
bal. of program 

On-g01ng No Llm1t 

6 WkSi weekly, No L1m1t 
then once/mo. 

6 months 10 

On-g01ng Var1es 

On-g01ng S1ngle 

6 months No L1ID1t 
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12. C.V.R.A. 
Fremont, CA 

13. Daybreak House 
Fremont, CA 

14. NARCEPT 
San Jose or Sacramento. CA 

15. O. r. c. 
San Jose & Gilroy. CA 

16. Second Chance, Inc. 
Newark, CA 

17. Santa Cruz Community Counseling Center 
Santa Cruz. CA 

18. Synanon 
Oakland, CA 

19. Walden House, Inc. 
San Francisco, CA 

20. Alcohol Service Center 
San Jose & Palo Alto, CA 

21. South County Adult Diversion Program 
Gilroy, CA 

22. Pathways 
San Jose. CA 
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Summary 

After being involved in the Drug Diversion Program for one year. we 
can and do assume that to a degree it can be considered successful at this 
time. We can only judge successbythe number of first time. young mari
juana/ pill users who do not now have a criminal record and who have 
possibly gained insight as to what problems may develop by the con
tinuous use of marijuana and pills, and where continued use can lead 
both physically and legally. 

We must also look at the problems that exist. If these probleI!1s can 
be resolved through legislative changes and by changes ill' our approach 
to the drugs and narcotics situation, we believe much can be said favorably 
for drug diversion. In the years to come, we may be able to measure 
the full success of the program if we can visualize the needed changes 
that should be made not only by legislative actions, but in our logic and 
insight concerning the drug/narcotic problem. 
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DRUG DIVERSION REPORT 

Santa Clara County 
Adult· Probation Department 

Section 1000 Penal Code Chapter 2.5 
J2illuary 1, 1974 to December 31, 1974 

The Drug Diversion Report of the l\oult Probation 
Officer, Santa Clara County, for 1974, is hereby 
submitted. 

Respectfully submitted, 

LYSLE D. SMITH 
Chief Adult Probation Officer 
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FORWARD 

All information concerning statistical and 

other data was obtained from the files, reports, and 

statistics gathered during the year 1974 by the 

Adult Probation Department of Santa Clara County. 
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STAFFING 

One Supervising Adult Probation Officer 

Five Deputy Adult Probation Officers 

One Stenographer Clerk 

One Typist Clerk 

One Community Worker 

Drug Program Liaison Officers 

LOCATION 

1885 The Alameda 

San Jose, CA 95126 

Telephone No: 299--3621 
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Reasons for Rejection of Subject to a Diversion Program 

1. Lack of sufficient motivation on part of subject to 
take en active, participating interest in the program. 

2. Extensive prior arrest record, history of Bench Warrants 
being issued, lack of Court appearance in pre.vious cases I 

history of violent and assaultive behavior. 

3. Prior parole or probation violations not previously noted. 

4. Other serious charges pending along with diversion, 
which would make diversion inoperable. 

5. Failing to appear for Court diversion hearings .. 

6, Violence or threat of violence in present case, 

7. Defendant definitely stating not interested and would 
rather be prosecuted. 

8. On probation or parole for previous narcotic conviction. 

9. Denial of any drug/narcotic problem by client. 

10. °Subsequent arrest and conviction while Drug Diversion 
case pending Court action. 

". 
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1974 Health & Safety Code 
Vl.olation/Ch~rge I1lcakdown 

Code Numbers 1973 Percentage 1974 Percentage 

Sec. 11357 H&S Code (Posses
sion of Marij uana) 

Sec. 11350 & 11377 H&S Code 
{Possession of Controlled Sub
stances, other than Marijuana~ 

Sec. 11364 H&S ~ode (Possession 
of 2araphernalia) 

Sec. 11365 H&S Code (Visiting 
a Place Where Controlled Sub
stances are Unlawfully Used) 

Sec. 11383 H&S Code (Possession 
of Methylamine & Phenylacetone 
with Intent to Manufactu=e) 

TOTAL: 

74% 

18% 

5% 

3% 

o 

100% 

Court Referrals 

1973 1973 
No. of 

Municipal Court Cases Percentage 

San Jose . . . . . 653 50.0% 

Santa Clara . . . . . 198 15.6% 

Los Gatos 118 8.3% 

Sunnyvale 144 11.4% 

Palo Alto 128 9.7% 

Gilroy-Morgan Hill . . 33 2.5% 

Superior Court 33 2.5% 

TOTAL: 1307 100% 
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72% 

17% 

8% 

3% 

o 

100% 

1974 1974 
No. of 

Cases Percentage 

812 53.6% 

161 10.6% 

172 11. ,4% 

175 11.6% 

149 9.8% 

38 2.5% 

8 5S!-• 0 

1515 100% 

1974 Cases Diverted & Rejected by Sex 

Male Female 

Total Cases Diverted . 1027 146 

Total Cases Rejected , . 312 30 

TOTAL: 1339 176 

Male Female TOTAL 

Total Cases Referred 1339 176 1515 

V' Percentage of Total 

I Cases Referred 88 12 100 

Age Group by Percent 

Male Female 

18 - 21 . . . · ~ . . · · · · 62% 52% 

22 - 25 · . . . . · . . . · · -· · 23% 28.% 

!' 26 - 29 7% 9% · . . · · · 
30 - 39 7% 7% 

i 

40/over · • . · · · · 1% 4% 

TOTAL PERCENT: 100% 100% 
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In addition to the programs on the pn'vious page r 
the following programs are used on an infrequent basis. 
These programs are also directed towards counseling 
and drug education. These programs are as follows: 

1 · 

2 · 
3 · 

4 · 

5 · 

6 · 

Alcohol & Drug Abuse Division 
United States Army 
Fort Ord, CA 

Alcohol Service Center 
San Jose & Palo Alto, CA 

Alcohol Treatment Center 
Santa Clara County 
Gilroy, CA 

Chrysalis 
Gilroy, CA 

C.U.R.A. 
Fremont, CA 

Drug & Alcohol Education Center 
USNAS Moffett Field 
Sunnyvale, CA 

7. Drug Treatment P.rogram 
veterans Hospital 
Palo Alto, CA 

8. Job Corps 
San Jose, CA 

9, Methadone Clinic 
San Jose, & Gilroy, Inc. 

10. North County Mental Health Center 
Santa Clara County 
Palo Alto, CA 

11. North County Volunteer Bureau 
Palo Alto, CA 

12. O.I.C. 
San Jose & Gilroy, CA 

13. Operation S.E.R. 
San Jose, Cl\ 

14. Po.lthwaYf; 
;, ,'Ill :Jose' , Cl\ 

118 

(Programs - Continued) 

15. Project Dare 
San Jose, CA 

16. Project Eden, Inc. 
Hayward, CA 

17. Santa Cruz Community Counseling Center 
Santa Cruz, CA 

18. The OWl 
Gilroy, CA 

19. Transcendental Meditation 
San Jose I CA 
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SUMMARY 

As noted in this report on page 10, there has been 
little change in the type of violation from 1973 to 
1974 that has been referred under the Drug Diversion 
Law, although the total ref~rrals have gone up over 
200 in 1974 over 1973. There appears to be little 
indication of change as of the date of this report 
concerning the Drug Diversion Law. The law was 
extended through 1976 just as it was presented in 
December, 1972, as law. We do note, however, that 
several pending cases in the court systems could 
change the law as written, but most of the cases 
are still pending. We still are of the opinion that 
the law is of benefit, especially to the so-called 
first-time young marijuana user who could jeopardize 
a career by an arrest and conviction. It is our 
opinion that the record shoUld be completely exptmged 
in some way to eliminate any future reference to the 
violation of the law if it is to succeed as, 
apparently, it was intended . 
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SANTA CLARA COUNTY ADULT PROBATION 
1955 The Alameda 
San Jose, California DRUG DIVERSION INFORMATION 

The Drug Diversion Program is designed to deal with drug and/or narcotic 
offenders, and is granted for a period lasting from six to twenty-four months. 
In order to qualify for the program you must be referred by the District Attorney 
and/or by the Court, waive your rights to a speedy trial and meet the following 
conditions: 

1. Be in violation of the following Health and Safety Code Sections: 

a. Section 11350 (Possession of a Controlled Substance). 

b. Section 11357 (Possession of Marijuana). 

c. Section 11364 (Possession of Paraphernalia). 

d. Section 11365 (Visiting a Place Where a Controlled 
Substance is Used). 

e. Section 11377 (Possession of a Controlled StIDstance). 

f. Section 11383 (Possession of Methylamine and Phenlacetone 
with Intent to Manufacture). 

2. Have no prior conviction involving narcotics or dangerous drugs. 

3. No evidence of a violation exists relating to narcotj.c~l other than 
those listed above in (l). 

4. The offense you are charged with did not involve a crime of violence 
or threatened violence. 

5. You have no record of parole or probation violations. 

The Adult Probatlon Department will conduct an investigation of your prior arrest 
record, empl~y.mcr.t, military history, educational background, community and 
family ties, related factors, and specifically your drug background and motivation 
to determine your suitability and eligibility for the program. Any information 
you give your probation officer relating to the specific offense for which you 
are charged cannot be used against you in subsequent actions with respect to the 
specific offense with which you are charged. 

At this point, if eligible, you will be referred to an educational or rehabilita
tive program. Next, your case will be returned to Court and considered by the 
judge for formal Drug Diversion. Once in the program, you are required to meet 
the following conditions: 

1. Meet all obligations of your program. 

2. Maintain constant contact with your probation officer and inform 
him of any address or employment changes, or any arrests that may 
have occurred. 

3. Do not violate, be arrested and convicted of any laws. 

FailUre to maintain these conditions will result in your case being removed from 
Drug Diversion and returned to Court for criminal prosecution. 
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SA1~A CLARA COUNTY ADULT PROBATION 
DRUG DIVERSION INFORMATION 

However, successful completion of the entire program for the diversion period will 
result in your case being returned to Court and the drug charges dismissed. 

In order to assist the probation officer in determining your eligibility, as well' 
as present your views, please answer in writing the following questions and bring 
them to the interview .• 

1. Tell why you wish to enter,the Drug Diversion Program. 

2. Tell your side of the story relating to the present. drug chargeq. 

3. Give a detailed history of your drug or narcotic usage., 

I have read and understand the above 

Date 19 ------------------------
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IN THE MUNICIPAL COURT FOR THE JUDICIAL DISTRICT 

COUNTY OF SANTA CLARA, STATE OF CALIFORNIA 

THE PEOPLE OF THE STATE OF 
CALIFORNIA 

) 
) 
) 

__ ___ ----=-::----0--->-) 
Plaintiff) 

) 
) 
) 

vs . 

---------------------=D-e~f-e-n~da-n-t~) 

----------------------------) 

ORDER FOR DIVERSION 
Pursuant to Chapter 2.5 of 

the Penal Code, Section 1000.2 

Court Case No.: ---------
Charge: ____________ __ 

The Court, having determined that the defendant has waived his 
right to a speedy Trial and consents to further proceedings 
under this Chapter, having obtained the concurrence of the 
District Attorney that the defendant is a proper candidate, 
and having considered the Probation Department's report now 
makes its order that the defendant be diverted for a program 
of education, treatment or rehabilitation. 

The length of diversion will be for a period of months. 

Progress reports will be filed with the Court by the Adult 
Probation Department every months. 

Failure on the part of the defendant to satisfactorily com
plete the program of education, treatment or rehabilitation 
will result in him being returned to Court and criminal pro
ceedings will be resumed in the usual manner. 

PROGRAM: 
-------------------------------------------------~ 

Dated 19 ------------- --~ 

I have read and understand 
the above procedures 

Defendant 

Judge of the Municipal Court 
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ADULT PROBATION DEPARTMENT 
SANTA CLARA COUNTY 

CASE NO.: 
DATE: 
TIME: 
ATTY: 

DEF.E~pANT:----------------------------------

CHARGE:-------------------------------____________________________________ __ 

DATE OF CITATION: _______________ ~_DAYS IN CUSTODY: _______________ _ 

DATE OF PLEA: ___ ~ __ JURY TRIAL: ___________ ,COURT TRIAL: ______________ _ 

AGE & DATE OF BIRTH:, _____________________________ -..!.-__________ _ 

RESIDENCE ADDRESS: ___________________________ HOW LONG? ______ _ 

MONTHLY RENT: _______________ MONTHLY PAYMENT: ____________ _ 

MARITAL STATUS: _________________ NAME OF SPOUSE: ______________ _ 

CHILDREN AT HOME & AGES: __________________________________ _ 

COUNTY WELFARE:, _____________________________________ _ 

OCCUPATlON:, ________________________ SOCIAL SECURITY NO. ________ _ 

; EMPLOYER: _____________________________ HOW LONG? ______ _ 

OCCUPATION OF SPOUSE: 

PRIOR RECORD: __ c.I.I. _____ ~ _________________ . __________ _ 

D.M.V. ______________ . ________________ _ 

GENERAL INFORMATION: 

I, 
! ' , 
i~ECOMMENDAT!ON: 
, f 

" 
" 

~ 
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County of Santa Clara 

California 

Department of Adult Probation 
. 1955 The Alameda 

San Jose, California 95126 
299·2901 Area Code 408 --.. --- .. _----_ ....... _- . __ .... _ ...... -....... _----

DATE : ______ ~ __ _ 

RE: __ _ 

NO: __________________ __ 

The above-named individual has been referred to our Department by 
the Court for investigation and recommendation regarding the 
suitability of being placed in the Drug Diversion Program. 

Our initial investigation indicates that this person may be able to 
benefit from your program. We are therefore requesting that you 
interview this person and notify us as to whether or not you will 
accept him/her. 

For your convenience in replying, please fill in the appropriate 
spaces and return the original copy by mail as soon as possible. 

Deputy Probation Officer 
Telephone number 

__________ Subject has been accepted into our program. 

Subject is not acceptable for our program. 

___________ Length of Program. 

REMARKS: ________________________________________________ __ 
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CRIMINAL JUSTICE AGENCY QUESTIONNAIRES 
, II 

(Blank Samples) :r 

,. 
;' 

I 

127 



~" ''',' , 

:} ~I 
h',1 

" 

l 
\ 
,\ 
~, . 

i 

f 
t 

11 II~I 

",II, 
" 

/.", 
'j 

. '. 

l" 

*f 

1 

! 
I: 
Ii 

Ij 
! ~ 

H 
\i ,I 
[! 

\1 

L 

QUESTIONNAIRE FOR DISTRICT ATTORNEYS 

1. At what point is the decision to consider a drug offender eligible for 
the diversion ~roerAm m~d~7 

2. When is the offer of diversion made to a defendant? 

a. Pre-arraignment? 
b. Post-arraignment? 
c. Preliminary hearing? 
d. When trial date is set? 
e. During or after adversary proceedings? 

3. At what point does the D.A. first encounter the defendant and the facts of 
his case? 

4. How does the D.A. go about screening each defendant to determine his or 
her eligibility for the diversion program? 

5. what criteria are used by the D.A.'s office in making the eligibility 
. decision? 

a. 
b. 

c. 
d. 

P.C. 1000 criteria rigidly applied? 
Criteria which have been pragmatically developed by 
the D.A.? 
Information as to the offender's past violations? 
Intelligence reports of other p6ssible crimin~l activity 
in which the offender is believed to be involved? 

6. Are defendants allowed access to defense attorneys in order to (;;..:msul t 
with counsel when they are first presented with the possibility of 
diversion? If not, at what point are they allowed to do so? 

7. Since the inception of the diversion law in January, 1973, have you en
countered any increase or decrease in arrests for the following offenses: 

a. possession of marijuana? 
h. sale of marijuana? 
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questionnaire 
Page 2 

8. 

9. 

If, possession of marijuana almost always treated as a misdemeanor rather 
than a felony by the Santa Clara County D.A.'s office? 

Exactly what information is given the offender regarding the nature of 
the diversion program and its possible effects end ramifications? 

10. Is there a standard written diversion information form given to potential 
divertees in Santa Clara County by the D.A.'s office if the individual 
offender appears to meet the legal eligibility requirements of the statute? 

11. 

12. 

C·:rrently the defendant who successfully completes the diversion program 
emerges from the legal system without a conviction on his record, but a 
C.l.'I. record does remain which reads "Completed diversion under P.C. lOOO!" 
Do you favor maintaining this system of record - keeping, or do you think 
the divertee's record should be completely expunged upon successful com
pletion of the program? 

What effect has the recent On Tai Ho decision had on the D.A.' s office 
with regard to possible judge/D.A.conflict on the issue of a potential 
divertee's eligibility for diversion? 

How has the diversion program directly affected the work of the D.A.'s 
office with regard to the handling of offenses listed under P~C. 10007 

a. More preparation? 
b. Less preparation? 
c. About the same? 

14. Are there any special trSlining programs that members of the D.A.' s staff 
handling diversion cases have taken to prepare for the implementation of 
the law? 

" 
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Questionnaire 
Page 3 

15. The Adult Probation Dept. has informed us that the investigative report 
which,they prepare on each divertee is always made available to the D.A.'s 
office. What does the D.A. do with this report when it is made available? 
Is it maintained on i~ie ~n the V.A.'s ottice tor possible prosecutorial 
use at a later date in the event the divertee does not successfully com
plete the program? 

16. What contacts does the D.A.'s office have with the Probation Dept~ other 
. than receiving the investigative report on the divertee? 

17. When a divertee is terminated 
the Probation Dept., does the 
the issue of his termination? 
in this hearing? 

for lack of motivation as determined by 
defendant have the right to a hearing on 
What part, if any, would the D.A. have 

18. Do you think a defendant should be allowed to raise a 1538.5 motion to 
suppress evidence as well as opt for diversion, or should he have to 

,make a cho~ce of one or the other course of action? 

19. What aspect of the diversion treatment programs promotes education? 
What. aspect rehabilitation? What aspect treatment? To your knowledge, 
do the majority of the treatment programs meet these specified statutory 
goals? 

20. Do you believe diversion promotes more respect for the legal system than 
does the arrest-convict ion-suspended sentence route? 

. 
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Questionnai re 
Page 4 

21. Why are some defendants who from all appearances, fit the diversion 
eligibility requirements simply not diverted in some cases? 

22. Are'heroin divertees who meet statutory requirements freely diverted in 
Santa Clara County? 

23. As an officer of the court, the D.A. has a duty to further the ends of 
justice for all parties. Do you feel that P.C. 1000 operates to this 
end? 

24. If P.C. 1000 were to continue in its present form, do you feel that it 
would serve a positive role in the criminal justice system in Santa 
Clara County? Why or why not? 

25. What goal or purpose do you believe is best served by the diversion law? 
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DISTRICT ATTORNEYS' QUESTIONNAIRE 

The following questions will require answers of 
varying lengths; if you need more room for an ans\",er, 
please use the other side of the page. 

10 (Circle the appropriate answer) 
I am / am not assigned to the diversion unit of 

the District Attorney's office. 

,2. Approximately how many diversion case have you 
handled: 

a. in calendar 1973? 
b. in calendar 1974 to date? 

3. Please list in order the stens that a case must 
go through in the District Attorney's' office b~fbre an 
offer of diversion can be made; at the same time, pIease 
list the parties involved in each step. 

4. It appears to be the practice in this county to 
offer diversion to a defendant at either the arraignment 
or the pre-trial hearing. What reasons are 'there for the 
time difference? What parties are involved (e.g., if 
it is necessary to wait to make the diversion offer ~ntil 
a CII reco~ds check is completed, please indicate the 
approxiMate waiting time, in addition to the name of the 
agency.) , . 

5. Please respond to the following hypothetical 
situation in light of the questions listed at the end: 

" 

Harry Hophead was sitting in front of his 
San Jose home recently when Officer Jones 
pulled up in his squad car to ask what time 
it was. Jones noticed that Harry had just 
lit a "joint!" and arrested Harry.for posses
sion of marijuana (Harry had no other mari
juana on his oerson and Jones did not search. 
Harry's house). Later, as Jones was complet~ng 
his reoort of the arrest, another officer, 
T. Oma~ who wor~s undercover. for the San Jose 
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Police Department's "Nareo Unit," told Jones 
that he had received an unverifled tip that 
Harry was dealing marijuana. Jones includes 
this infuL'fdCii.:..i.uIl .iu his r~port. 'l'he uistrict 
Attorney's office has determined that Harry 
meets all the criteria for diversion, and in 
fact has no prior arrest record. 

\vould Harry be diverted? 

Why or \'lhy not? 

What is the orocedure that would be followed in 
a case of this kind? 

6. What conflicts are there (if any) with regard to 
a defendant's eligibility for diversion: 

a. bet~'le~n the Adul t probation Department rnd 
the District Attorney's office? 

b. beh/een the bench and the D-istrict Attor
ney's office? 

(In your answer please indicate the types of situ
ations wh~re con£licfs have arisen and the methodes) of 
resolution. Does the defense attorney playa role in either 
situation?) 

7. What contacts, both routine and unscheduled, 
docs the District Attorney's office have with the deou
ties in the Adult Probation Department's Drug Diversion 
unit? 

8. The in7estigative report of the Adult Probation 
Department is usually made available to the District At
torney's office. How is this report used? 

'. 
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9. \'lhen a d i.ve!:'tec is terminated for lack of 
motivation or failure to cooperate with the diversion 
program, what role does the district attorney play in 
the hearing on his termination? 

10. ' .. !hat are the goals of p.e. 1000 in your opin
ion as it currently operates in this county? Please 
list them (if there are more than one) in decreasing 
order of importance. 

In ~our exncrience, are these the same goals 
that you woule have listed for diversion in March of 
1913? Arc there any others that you would have included 
at that time? 

11. Does diversion promote more respect for the 
legal system than the trial-conviction-suspended sen
tence or fine alternative in cases involving first-time 
offenders? 

12. If diversion were to remain an alternative in 
drug offense cases, what changes woul~.Y?u recomrn~nd in 
it? (Please list separately) What adaltlonal tOPlCS should 
have been covered in this questionnaire? 
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PUBLIC DEFENDERS' QUESTIONNAIRE 

1. Approximately: how many clients have you had who "Jere eligible for diversion? 

b. In the present year (to date)? 

2. How many of them opted for diversion in the same periods? 

3. What are the reasons that clients who were otherwise eligible for diversion 
chose not to be diverted? 

4. When are your clients usually informed of their eligibility for diversion? 
Are any of them informed at different times? 

5. To what extent hav~ you been informed about the programs to which your 
clients have been diverted? Please list all the programs that you know 
about. 

lfunt has been the source of this information? 

6. Do you ever participate in the choice of a program for your clients? 

If so, to what extent? 

7. Have you had any contacts with the staffs of the various programs? 

". 
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PUBLIC DEFENDERS' QUESTIONNAIRE 
Page 2 

8. Does a public defender need Dny special knowledge concerning the pro
blems related to drug use/abuse to deal with defendants who are di
vertable? 

9. WO\lld such information ai~ in the disposition of diversion cases? 

10. 

11. 

What differences are there in the way the public defender 
case involving: 

j ,a. possession of a small quantity of marijuana? 

!b. possession of barbiturates or amphetamines? 

c. possession of heroin? 

When ,a client is prematurely terminated for unsuccessful 
the diversion program, what does the public defender do? 
handle those cases which you handled when the client was 

handles a 

completion of 
Do you only 

first diverted? 

12. What contacts do you have with the Adult Probation Department concerning 
diversion cases? 

13. Does diversion generate any savings? 

a. for the public defender's office (explain)? 

b. in terms of court costs (as opposed to court time)? 

.... 
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PUBLIC DEFENDERS' QUESTIONNAIRE 
Page 3 

14. 

15. 

What is your understanding of the judges l role in the diversion process? 
Do judges appear to have a knowledge of the programs to which they assign 
divertees? .' 

Does diversion serve the ~nds of justice? 

a. One of the goals of the diversion concept 
offenders from getting a criminal record. 
successfully completes diversion still has 
has been diverted. Does this work against 
work against them in the future? 

was to keep first-time drug 
However, the defendant who 
a record stating that he 
defendants? Could it 

b. Should there be autOlr.atic expll"gement of all rec(nds of a defendant's 
completion of diversion, and, if ~Ol when? 

c. By (>pting for diversion, the defense is precluded from such techniques 
as a 1538.5 motion. Docs this allow the District Attorney to use 
div('r~ion as a "dumping ground" for the cases which might not succeed 
at tnal? 

THANK YOU FOR YOUR COOPERATION. 
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QUESTIONS ASKED OF SANTA CLARA COUNTY 

PUBLIC DEFENDER 

1. What, if any, are the guidelines established by the Public Defender's 
Office for handling diversion cases? 

2. The District Attorney's Office has established a special unit that deals 
with diversion cases; the Public Defender's Office apparently has done so. 
Why the difference? 

3. What have been the fiscal ramifications of diversion for the Public De~ 
fender's Office? Has it generated either savings or increased expenditu'res? 
What effect has diversion had on the attorney's use of time? 

4. It has been mentioned that in the future the Public Defender's Office will 
attempt to offer additional services to its clients, particularly in terms 
of social services. Insofar as diversion is concerned, how will these addi
tional services, a) augment the public defender's current function as counsel, 
b) tie into the services of the diversion programs themselves? 
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QUESTlmmAlRE Fm~ SA:nll. CLA.RA cO'J:nY ,TUDJES 

1. a) On tho nverap.;a, how man..v diversion C:l.S(lS per mont.h do you enCO\lnt.(;'~ 

in court? _~_ 

------------- ----.-- -------

b) Q-..lt of :rou!' total narcc·tic~ offenso casoload, ho\..' r.any c",ses nre act-

ually divorted (of those oliriblo for diversion)? ------------- . 

2, '';hn.t knoHlo.dr:'3 do you hrtvc of the pro~r:lms to which divol'tevs are sont (i.o. 

thei)' content, r.·,ot~;cd of instruction~ goals)? -------

----_ .. _--_._-
':'0 th.') best of your knowledGe, do the p!'ogr:u'1S to \Jhich divertees aro 

a:;5}~nod l1eot thf31r st.atutory roals of education, rehabilitation, and treat.-

::lent? -----_._----

J, Is t~l(" rocc:rL'T.endation of tho Prob::l.tion Dep:lrtl~on~ concerning tho proGram \;hich 

b3:3t suits thv neods of tho divcrtne almost ah-ays folloHed? 

-' 

',!hat is thc)?roctlr.llro in caso!) ..... ~Iorn the court chooses I)ot to follo\.; tho 1'0C-

or.~I3r. da ti on of Pro 'On t~. on I' 

-----_ ... _._ .. _----_._---'-- .... _------_ .. _- -.---_ ... _._----- -----
fl, S(,:l~.; on l,:')('O(n) or tho ?nnRl Codl) allows di\'crsion to t;,ko pl.:lce any tiMe 
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... h it s-hou1d tal~e pl!lC03. In your experimlce, wllcn is tho offor 
r~ecige rno~en~ w en 

of div~r9io~ usually made? 

" ..... n th.') reasons th;~t it is :'lade at th.,1.t point? (Also ploase indic~te per-'/,11::< t ." " ~ , 

(' tj +h t th"! o~fo"'. is 'mace at thp. above point) C('"~~:>. r.:o o. .:-1U" a - --

---------------- . ._---------------------

-- - ------_ ... _---

APP1'oxi:·.3. tel:; ho,! o:ton :5 5 t~)() offer 0: diycrsion m.:''lde oarHer th'll'l 'th!lt. point? 

C~n pl;:rc(ln't",'1;~Els) ________________________ . ______ _ 

r+ ~s it mado ·lator? (In pcrcont3r,es) J.!)p~o,:i;,-1.. ~_e 1;.' how o. "en ..L 

--_._------_.-. __ .--_ ... _-
~nf1uen.::o does tho jud;::o h.'lve in deciding 'lhon tho offer is to be In1.do7 

11•m t ..L 

ti ... <-:si<::'~. nee of counsol in r.~3.kinr: the decision Dcfond:;.nts \.lSUolJ.1.y ~)''l":e (lffe~ ve 11_ -

to olCC')rJt or rejr·ct diversion. 

1 3 4 6 Code: 1 = StrM,,;l,Y 
Agreo 5 7 2 

2 = /"[;rUe 
3 = Agl'oo with 

Rosorvn tiOllS Pl0.ase oxpL-lin your r8sponse I _ 

4= No CO:"'J'Im~t 

-------------------------- 5 = Disn. r;reo \:ith 
Resol"v.")' tior.s 

6 = Dj sagroc 

7= StrOll)}}.Y 
Disagroo 

~ ~~ d t LL· S st~tomont: n, IL0RGO rcspon 0 ~j,- --

di . should be Rllowed to file 1533.5 
D f d .L '\"'0 a"'. '" oli~-:-:i.b18 flDr "lC,1'5'10n c en ar."s 'Vl;j v '" 

'i . t· ... aC('.-."I)~·4 '\;-:. dl.' '.''''',:,.:,;1. on. riOt.. ons l!:::'J.or v -<> _ .... ,. -

1 2 3 4 c' 
.) 6 7 
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Fln.'\sc explain your )'espn:u;c J 

7. ',!ho in1"01"':115 no .. t · defend .... nt. of tho consf:qucnC(lS of acceptinr, di'/c!'s Lon7 

---------------_._-_. __ .-
J • 
.... !h"} CClU!'t ex;' .n!n In aTJY oJ ] J' '..'<1V the nood for thQ d£"!fer,d.:mt to coopul'at.o 

,-1 th th" Adult Proootion DE)F~trtrlOnt and the sUi.!'f of the proGraM to "~~d.C:1 

he 1:0; a ssif,ned? 
----~---------.--

dons h~ r n ce 4 ,ro about his record in C. I. I. in Sacra:no;'lto? ' ... 'hlt inforr..'l. tio!') '" D ~. + 

--- _ .. _------_._----------
~. ~O\-1 (~(l(\S a CC'.lr u:;e '.0 o th t th invost) C" •. ativo ·ropr>rt prapared by tho Proh::.tiolj I 

----_._-----------._-
-----_._----

------------_._---
G. ',',1H'n a doffmd.'\n"!:. is ,. ~ oJ t r ·,·.··.1.·r..·l·t· .. d h·'f tho Proh."-lt1on D8)l:l1·tr.1f.l.,nt for bck of suf-

fi J ... t· ti .. ol.,,"'.:. rocourse does hf~ :"1"07 ClAn~ ~Olvn on, n_ ',..m t is tho court' S 1'010 

at this point? 

Is thol'v evo1' a hea.ring on the issue of tormination7 - _._--_._.------
If SO, W~lO p3.rticip,," ~s in such Do huaring? ______ _ 

----------_ .. _-----
10, The C:lli fornia S,:,-p:ro:n.'3 Cmn·t held in thlJ case of Poople \'!. Stlro~·~. Court 

1 l- all!'l',od to ,'cto tb,: ccml·t·:; doci:;5.on Dis'..:.!·i.c~. Att.O!'llOY !j~lo·lld r.o enr:el' l,O _ 

to div~rt a dofondant ""ho is ;Jl:\.r,iblo for diversi on. 

icatiot1s or this d0C::'S1.011 in th<) cour"!:.s of Santa Ch ra CO~lr;ty7 
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.... _----._ ... _ ..... _._._--_ .. _---------------
las it h;d "n,v imJX!.ct to date? 

---------
----------------------~ ... 

li. It h.a s he'3n SUft9st.ed th!it tho records of first-time offenders l,hc h.'we 

succ('ssfully conpleted divorsion uncal' p.C. 1000 should bo aut
otr

..<lt.:ic<11Jy 

exp-.meed, If you were to COt'll'ient on this, what "Io:ould your reaction be? 

--------------------

If tho l'p.cord sr.onld bf:! (>x!>,Jnged, ,,'hon should this.take p.:ta.ce? 
-----

----_.-
Should tho dcfcnd.:;.nt be rcq·.lirod to req'J9'Jt expunger.1.8nt, or should it. ho 

auto:t: .• tic7 

1<. In ,rour op:i.niol1 as a judr-r~t wMt is the most posHivf:! benefit (if any) of 

di','ors:\'on? --_._-_._-------
-.... --.. -~---- .. -----, 

13. One of tho stated gO:lls of diversion as sot forth in S. B. 714 W.:l.S tho 
l'e-

duction of co" .... t t~_I-.".. .. .. s tllis b"'on th i 
... , ." .",,-, <';' 0 caSE) n your expel'ience? 

----_ .... _-_. __ .:------_ .... _ .. _---

-------------------.----------
}I}. Has divorsion reducod court c05ts to any substantial dog)'ce7 

-----------_ ..... _---------------
----------- .. _ .... __ .. _-

15. ',\11'lt i~ the ti/TlO di ffercn0e bob-;oen heal'ing a "no;'!":'.'ll" criminal case in-

vol-: 1nr; II drug offc:l"lslJ [,.r.d Iwa. ring a divorsion Ca ~-;o? 

--_. __ ... _----- ---.. ---
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\o1~'13.t is the ti!J1o difforenco (ihsofa~ 3.S total court tirw is concerno?d) bc:~o(ll1 

hC'"rin[,: a. "norl".aJ." crimin?l case imfol\'ing a dl'U(': offense and in herlring a. d:iv-

crsion case whore the dofeJncb .. nt is terl'1in:ttod and returned to t.~o Pl'o:::l)odings 

tl:r.inst h~,m? 

---------
16. DCl0S civo~·sion, as it p1'esontly operates, servo tho ends of justico! \<''hat 

ch:.mgo5 ,,'QuI': you 3.5 a. judge recollVlend in tho div'ersion procoss to :r.ake it 

llioro just? __ 

---------

Th.'l.nk You for Your Coc1per:ttj.on, 
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PROPOSED QUESTIONS FOR 

ADULT PROBATION DEPARTMENT 

1. Since the diversion program was first instituted in Santa Clara Coun~YI 
what. changes have been made? 

2. How effective were the early months of the program? Were there any mis
takes or pragmatic considerations arising out of those first months that 
led to later changes? 

3. \fuat sorts of guidelines were used in first setting up the d'jversion 
program in Probation? 

4. Did the officers first assigned to diversion cases receive any additional 
special training? 

5. When was the special diversion unit established? \fuy was it established? 

6. Describe the positions in the diversion unit and t.heir respo~sibilities 
and duties. ~ 

7. Have the officers who comprise the diversion unit received any training 
designed to help them deal with diversion cases? 

8. In addition to the initial costs involved in the set-up of the diversion 
program in the Probation Department I has the program c{lu5ed any increns(' 

.or decrease in the Probation Dcpartm~nt's budget? Djd the Probntlon 
Departr.lent receive any ndditional funds to aid jn the ir.:plt·ml·nlacion of 
the diversion progrClr:l? Did these funds stem [rom S.B. 7l!~ or did th(:y 
come from other sources (list sources)? 

9. How has the diversion program changed the staff assignments anrl the work 
load of the probation department? 

10. With respect to the programs that the divertees arc assigned to: 

A. How many were in existence in January of 19737 

B. ~bat modifications were made in these programs to adapt them to the 
diversion aPi)roach7 

c. What ne\,l programs have arisen since January, 19737 Were they generated 
in whole or in part by the needs of the diversion program? ""'hat ir.lpact 
has the Probation Department had .in the establishment of new programs? 

D. How does the Probation Department monitor existing programs and hm" 
are new programs selected7 
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Questions 
Pnge 2 

11. What unique problems are there in the supervision of divertecs? 

12. What sort of information does a probation officer compile concerning 
a divertee in the course of his investigations? What arc the sources 
of this information? 

13. Hhat kinds of questions does the probation officer ask a divertcc in the 
course of an interview? ~~o else is present at such an interview? 
(Could we see one?) ~ 

14. How is it determined which program a divertee will be sent to? Is the 
divertee ever givena· choice? Does it vary with the individual P.O.? 

15. Once a program ha~ been selected, what are the probation officer's 
usual procedures in supervising the divertee? \~lat contact does the 
probation officer have with the program staff insofar as a particular 
divertee is concerned? 

16. \.fua t conditions are imposed on the divertee: 

a. Arrested for possession of a small quantity of marijuana? 
b. Arrested for possession of amphetemines or barbituates? 
c. Arrested for possession of heroin? 

17. A. Do divertees ever waive their rights regarding s.earches and seizures 
conducted by the probation department? B. Do divert~es ever have 
to submit to urinalysis or skin tests 1 and if so I, what do these pro
cedures consist of? 

18. h~ere the offenses are substantially similar, what are the differences 
in a case handled by the diversion unit and a case handled by a regular 
probation officer? 

19. It has been recommended that the six-month m~n1mum period of diversion 
should be eliminated, and that there should be no further supervision of 
the divertee once he has successfully completed a program. In light 
of your experience in this County with the program, could you comment 
on the impact that such changes would make, especially in light of the 
fact that the recommendation seems to have been in part directed at 
cases involving possession of small quantities of marijuana, and since 
arrests for that offense appear to be the majority directed toward di
version. 

20. Are there other agencies, such as the, County Department of Nental Health, 
that could assist the Probation Department in the supervision of di
vertees, the monitoring of programs and the like? Please name the~ and 
indicate the ways in which they could assist you. 
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Qu(>st:ion~ 

Pnr,e 3 

21. The investigative report prepared by the probation departm0nt is 
currently submitted to the court charged with the disposition of 
the case, the defense attorney, and the district attorney. It 
has been suggested that this report no lon~er be made available 
to the d~stn.ct attorney. \\'hat mir,ht be the rc'3sons for sllch 
a suggestion, clOd ,· .. hat effects, if any, would it hilve on the Pro
bation Department? Do you favor keeping the abstract on each 
divcJ-tee .... ·ho has successfully completed the diversion program 
rather than sendinr, it to CII (Criminal Investigation Informntion)? 

22. The At tornL'y General hns recolTl!11ended that the Department of Just icc 
and the Dl~p:lrtment of ~lental Health should jointly establish and 
administer a truining program for probation officers involved with 
diversion cases, but there has been no mention to date of'the po;
sible curriclIlumand content of such a program. ",That reco!;:;llen"cl

d
-

tions ,·/Ould you m.::Ikc if you were asked to assist in designing such a 
program, in light of your experience in this County? 

23. Without atte~pting a value judgement of the performance of agenci0s 
or individuals that deal with the probation department in the course 
of an average diversion case, where have tllose other agencies been 
espec.ially helpful. to Probation? hThcre have they failed to meL't 
Probation'S t'xpvctutions? Hhat contacts, both official .:md unofficial., 
do you have with those agencies? 

24. We understand that a survey of probation officers involved in diversion 
has been taken by the Pi-obation Dept. \~lat did this survey attempt to 
discover? \~That were the results? 

25. Could you gi.ve us an update of statistics on diver.tees contained in 
Drug Di \'('rsi nn !-'I':';";lrl. 1973 from Jan. 1, 1974 to date? 

26. Please provide all available information concerning assignments df 
divertees to specific progralils. 

27. Can you provide any information concerning changes in budgetary allo
cation generated by the diversion program? 

28. Are there any figures available which indicate per client cost of the 
diversion program to the Probation Dept? Please compare ,dcosts for 
handling other probationers. 
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QUESTIC::HAIP..S FOIl DD'E:1SION UNIT 

PrtOB.~TION DEPARTl·3NT BB~lBERS 

current position? 

Plonse rate the fol1o~ir:f; in ordor of their rolative illlport3.nco: 

pre-diversion duties as a prob~tion officer 

pre-diversion experience with drug offenders 

______ experience since assignment to the diversion unit 

--- a.dditional training and educati!>n since assir;nment to diversion unit 

___ othor (pleaso specify) 

2, Hhllt additional training havo you received since being assigned to the divo~~i(.n 

unit? Pleaso dlstinguish between training resulting from your assi~~ont to 

the divorsion unit and other trainin~. 

3. P1r;ase list the programs that you make tho mo~t recommendations to in docreas-

lng ordor of number of roferra1s. 

1 5 

6 

7 

l. 

" I, 

I " r 

4, Please list the programs that you monitor. 

! 
/: 

-2-

5. vnmt r~ve been tho reasons for the elimination of pror,rams fro~ the list 

d' procrams receiving divortees? 

Pleaso rank the follo~J1g possible reasons in order of their fl'ElquencYl 

proeram refused to turn in attendance records to probatio~ dept,-

prop'aM content or structure Was unsatisfactory for diversion ·pur
poses 

______ divertees complained to the probation dept. tr~t the program was 
not moeting t.heir noeds or oxpect.1.tions 

pro~ram no longeracceptod diversion roferrals 

___ other (ploase specify) 

6. How do you ,doter:nino tho motivation of an offendor who is eligible for dhrOl'zi cn I' 

Please list all important factors involved in this deto~ination. 

7. or th~ total referrals you have receivod, what percentago of that total have 

been diverted? __________________ ~ _______________________________ _ 

8. ~Vh.at techniques and questions do you use in getting someone to discuss hi's 

or her drug exporionces and history? 

9. Ploase indicato your rosponse to this statementJ 
. 

The person ~~thout a sorious dl~G ~roblom (a,g, those arrestod for possession I 
.1 
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-3-

of small quantities of marijuana who do not have other omotional lI.nd psycholoGical 

problor.:s) b~l'Iofi~s from the diversion t:roatl'!~nt progr~'11s avaJJ.8bJ.o. 

(Please circle response) 

1 2 ·3 4 5 

Fleasa explain you!" response. 

, 6 7, 

Code I 1 ::: Strone1y Af;reo 
2 ::: Ar,roe 
3 ::: Ar.rea \lith 

Reservations 
4 = No Corr.ment 
S = Disagreo with 

Roservations 
6 = Dis.1eroe 
7 z Stroncly Disagreo 

10. The parson with a serious drug problem (e. p.:'. dependence or emotional or 

physical probloMs result:ing directly from d-rug uso) benofits from the 

diversion troatment programs available. 

(Ploaso circle response) 

1 2 4 ;. 6 7 

Ploase expL~in your responso: 

11. Is cost of a pro~ram a factor in choosing whioh one a. divo!"tee will be as-

signed to? Should it be a faoto!"? 

------------------------------~--------------,------------------------

12. Approxir.ately ho .... of ton a~'(l divertoos :.;hifted fl-'on one program to anoth€lr7 

ApproxilY.atoly:wha.t percel1taf;.Q are shift'ld: (please indicate percenta5es) 

a. at the request of the divertea? 

\ ! 

II 
1 : 

Ii 
I' I: 
I; 
I 
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i 

! I 

) . 
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b. at the. ~-oqucst of ~ho program surfi 

c. by the decision of the Probation Department? 

13. Brief1y list the topics covered, in an intervim-1 with an a ...... P.l-·:;l.p;e 

candidate for diversion, 

14. The six-Z"onth rr.iniTll'.1m period of diversion should bo oliminated 

. at the disc)'otion of the prob.:ltion officar in cha:-r,e of a C:lSO. 

(Ploase circlo response) 

1 2 3 4 5 6 7 

Pleaso cxpl~in your response~ 

15. Tho invostigativo report of the Probation Departlllont, currently 

msde available to tho court, the dofense attorney, and tho district 

attornoy should no longer be givon to the district attorney to 

prevent its possible use in a sentoncing hearing if tho divortoe 

is tarntinatod prel1'.aturely and his case is retur)'l~d to trial, 

(Please'circle rusponse) 

1 2 3 4 5 6 7 

Pleaso explain your responsel 
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succesful completion of the diversion program (or shortly thore-

a,fter). (Please" circle re~ponse) 

1 2 :3 4 5 6 7 

Please explain your response, 

17. Please circle the statoment below which seems to be the most 

accura.tol 

a. Currontly, there appear to be enough programs offering a 

sufficiontly broa.d range of services to handle all diversion 

b. Currently, there aro not enouch progra~s offering a sufficiont-

ly brOl\d ran~e of servicos to handle all diversion referrals. 

Please explain your choice: 

--------------------------------------------------------------------------
18. Please circ10 the best response I 

If more places are needed for divertees. the Probation Depart-

ment should: 

a. request expansion of existing programs; 

b. send more divertees to programs that now receivo ~mall numbers; 

c. look for ne« programs. 

Ploase explairJ your choice: 

! 
I r, 
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SECTION V 

Community Programs 

Program Descriptions: The Top Ten 

I, 
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• Community Programs 

What follows is a brief description of the ten most often used diversion 
programs in the County. They are in order of the number of referrals to 
each program. The reader can consult the Adult Probation Diversion Re
port in the APD Chapter of this evaluation to find out other programs 
which ar~ used by the Probation Department. 

As was mentioned earlier, one of the criteria for selection of the specific 
program in each case is the divertee's financial situation. Therefore, one 
cannot judge the number of referrals to a program without taking proce into 
accounL The Metropolitan Adult Education Program is by far the most . 
often Jsed program. A factor in this may be that it is the least'expensive 
at $10. While Narconon charges no fee to P.C. 1000 diver tees , the pro-
gram requires three nights of attendance per week. From divertee interviews, 
the evaluation team has discovered that most ace looking for an inexpensive 
program which demands little in time or effort. Those tllat do have a 
particular problem, however, either with drugs or some other area of life, 
are given referrals to programs which can deal with the specific problem. 
For instance the County Drug Abuse Clinic has a very compreLensive program 
to deal with a wide range of drug-related problems. And such organizations 
as Project Intercept are able to provide the divertee with a G.E.D. certi
ficate, job training, and vocational counseling. In one case the Probation 
Department referred a young man to truck driving school to obtain his Class 
I license. 

Based upon the attitude of the Probation Department, the evaluation team 
feels that at present, the lack of a wider ranger of agencies and programs 
to which divertees could be referred is due si'i1ply to viewing the problems 
of the P.C .. 1000 divertee in too narrow a manner. Most programs are 
oriented to deal in some way with the divertee's drug use rather than with 
other hassles he may having in his life. In certain obvious cases where 
the problem sticks out like a sore thumb, the person is directed to the 
appropriate resources. However, from our conversations with divertees, 
we have learned that their primary problem is not ~'li th drugs, but rather 
most divertees are at a crucial time in their life and facing many un
certainties. There are many community resources which can help with the 
process of growing up and 'making it' in the ~vorld. It would be beneficial 
if such programs could be used more often. This however, is not to fault 
the Adult Probation Department. It is one of the most progressive in the 
state and has led the way in developin g meaningful alternatives to in
carceration or fines. But the attitude towards 'drug abuse' is still much 
too narrow. 

Based upon the current approach we find a lack of vitality in most diversion 
programs because the divertee is not turned on by the material or the method 
of instruction. However, when various guest speakers are brought into 
introduce the young people to values clarification, communications, tech
niques, or other consciousness-changing experiences it seems to spark 
the class to life. We have observed it Oi1. a.,number of cases. People are 
turned off to hearing abou·t the dangers of drugs, bllt are definitely in
terested in learning how to develop their potential in life. 
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PROGRAM DESCRIPTIONS: THE lOP TEN 

(By Numbers of Referrals) 

1. Metropolitan Adult Education 

2. William La Vey Drug Education 
Program 

3. Adult Probation - In House 
Referral 

4. Bert A. Anderson Diversion 
Program 

5. Project Intercept 

6. Out of County·Referrals 

7. Narconon of Palo Alto 

8. Voluntary Action 'Ce~ter 
Court Referral Program 

9. A1copol Service Center 

10. Santa Clara County Drug Abuse 
Clinic 
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A ~amp1e of Referrals to Programs . 
January to May, 1974"k 

Program Name Jan~ Feb. March April May 

Chuck Woll 1 0 0 0 0 
La Vey (CYA) 25 15 19 14 21 
Adult Probation Dept. 4 8 5 5 11 
APOAR 1 3 1 0 8 
MAEP 5 7 21 22 17 
Alcoholic Serv:ce Center 5 3 4 7 0 
Narconon 2 7 9 4 3 
Project Intercept 5 1 4 1 ~4 
Mt. View Com. Mental Healthl 2 6 2 2 
Drug Decision 4 0 5 3 4 
Drug Abuse 6 6 6 2 3 
Santa Clara C.C. 1 0 0 0 0 
Dr. Anderson 7 7 5 2 12 
Voluntary Action Center 0 3 1 6 0 
Alcoholics Anonymous 0 1 0 0 0 
So~ Co. Alcoholic Treat-

ment Center 0 0 0 1 5 
No. Co. Mental Health 0 0 1 1 3 
Sunnyvale Mental Health 0 0 1 1 0 
Introduction to Emotional 

Growth 0 0 2 0 0 
Gilroy Alcoholic Aware-

ness 0 0 0 1 0 
Teen Challenge 0 0 0 1 O· 
Volunteer Bureau 0 0 0 "0 3 
Operation SER 0 0 0 0 1 
Trancsndental Med-

itation 0 0 0 0 2 
Santa Cruz Community 

Center 0 O· 2 1 2 
s.c.c. Juvenile Pro-

bation 0 0 0 0 1 
Narcoti.cs Symposium 0 .. 0 O. 0 2 
Sunset House 0 0 0 0 1 
U.S. Navy 4 0 1 1 1 
U.s. Army 0 0 I 1 0 
Out of County 8 '1 5 7 4 

* Even though this time frame represents an incomplete year and was 
obtained during an interview with the Probation Dept., the evaluatiou . 
team felt that it ~as useful in shOWing the spread of referrals 
so that the ranking of the top ten programs (numerically) would be 
seen in better perspective. 
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Metropolitan Adult Education Program 
Drug Diversion Class 
1224 Del Mar Avenue 
San Jose, California 
Phone: 292-2737 

95128 

Instructor: Ms. Beth Bottomley of International Chrysalis, Inc. (288-8200) 

Current Fee: $10.00 

Date and Time: Wednesday Evenings 7:30 p.m.- 10 p.m. 
Seven weeks 

Program Description 

This Adult Education sponsored program is by far the most popular diversion 
program due to the fact that it is the least expensive for the divertee. The 
MAEP program is strictly educational in design, however, there is a structure 
to provide ample time for group interrelations. 

Screening is conducted by the Adult Probation Department and MAEP accepts all 
those who are referred. The class runs for seven 2Jz hour sessions. The.re 
is a limit of 20 per class. One make up is allowed for a missed class. If 
a person comes to class late or is intoxicated, it is considered as an absence. 

The atmosphere and environment of the classes is much similar to the driver 
education classes which are offered by the courts in lieu of a fine to traffic 
offenders. In fact such classes are conducted in the same set of buildings 
as the diversion sessions. 

The contE::nt includes an introduction to the, IItypes.of drug usage, patterns 
of users, and the real and implied dangers of drug abuse. 1I This informational 
format is coupled with time devoted to "enhancing oneself through a variety 
of techniques including communication skills, transactional analysis, values 
clarification, and decision making skills." 

Success in the MAEP program is considered to be simply completing the program 
by attending all classes without being late. There are no exams or other 
criteria upon which individual progress is measured or judged. Upon comple
tion a certificate is issued and the Adult Probation Department is informed 
of the divertee's completion, or non-completion, as the case may be. 
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William LaVey Drug Eaucation Program 
San Jose YMCA 
1717 The Alameda 
San Jose, CA 95126 

Instructor: William LaVey, California 
Youth Authority 
Phone: 277-1221 

Current Fee: $30-$50 depending upon the number of sessions attended 

Date and Time: Tuesday evenings 6 p.m. - 7 p.m. 

Program Description 

Mr. LaVey!s program consists of a dual format. The first half hour of the 
evening is devoted to a didactic lecture which is taken from material sup
piied by the Drug Enforcement Administration of the Federal government. The 
lecture size is limited to thirty clients. Following the lecture the class 
is broken down into two or more discussion groups where a selected topic is 
discussed with the assistance of a resource person. 

Mr. LaVey indicates in his course description that the classes never vary 
as to the content from cycle to cycle. 

Session One: 

A.. The lecture consists of an introduction to the vocabulary of drug 
abuse and drug enforcement. 

B. The group discussion is centered around allowing the 
learn about the "big business" of drug trafficking. 
cussed are the latest techniques used by the DEA and 
to bust big time dealers. 

Session Two: 

divertee to 
Also d1s
state agencies 

A. A lecture is presented ab?ut the effects of abusing barbiturates. 

B. A discussion is held to clarify the theory of progression which 
occurs from the use of marijuana to addiction to heroin. Also 
the effects of peer pressure to either encourage or discourage 
the misuse of chemical substances. 

Session Three: 

A. During this session the dangers of abusing amphetamines is covered • 
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William LaVey Drug Education Program 
Page 2 

B. The discussion portion focuses upon parent/child and husband/wife 
relationships and the special problems created when the misuse of 
drugs enters the picture. The dynamics of the relationship is 
discussed interms of the persons involved and to society at large. 

Session Four: 

A. The dangers of hallucinogens is the subject of sessimn four's 
lecture~ 

B. The discussion session is centered around drug abuse treatment 
resources. Also included is a discussion of theories of rehab
ilitation. Finally the subject of personal loss due to drug 
abuse is covered such as losing vocational or DMV licenses. 

Session Five: 

A. The lecture thoroughly cOVers the current information available 
about marijuana, its dangers and the penalties for being apprehended 
a second time. 

B. The discussion portion of session five is designed to inform the 
divertee about the history of the development of drug enforcement 
agencies and of modern concepts of enforcement. 

Session Six: 

A. The drug presented in this lecture is heroin. 

B. In the discussion portion of session six a film made by the 
DEA is shown which protrays the history of drug use (licit and 
illicit) from Biblical times to the present. 

Following the six weekly sessions, the divertee is obliged to attend a monthly 
meeting until the term of diversion expires. 

The purpose of the LaVey program is twofold. The first intent is to "create 
a trusting relationship between the divertee and the group leader." This 
is seen as a foundation for the second purpose which is the "channeling of 
divertees toward local treatment centers of their choice or to motivate 
self-improvement." The families of the divertees are welcome to attend along 
with the client. 

The program complies with all of the reporting dictates of the Adult Proba
tion Department. 
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Adult Probation - In House Referral 

In c~rtain special cases, where no special program seems 
app11cable, the officer may refer the defendant to the 
Probation Department for counseling or other services. 
One example was the case of a high school teacher that 
was diverted but it -~a£ felt that it would be undesirable 
for him to be observed attending a diversion class by his 
students, and thus he was referred to an in-house pro-
gram. This type of referral ranks third in number of referrals. 
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Bert A. Anderson Diversion Program 
1057 El Monte Avenue 
Mt. View, CA 94040 
Phone 964-5551 

Instructor: Bert A. Anderson, Ph.D. 

Current Charges: A six week program for 
session for subsequent monthly meetingse 
gram which is available for $48. 

$36. Divertee then pays $6 per 
Also there is ~n eight week pro-

Date and Time: Dr. Anderson has two concurrent groups. One is held in the 
M~. View area and the other is held for residents of the West Valley in the 
city of Saratoga. Both classes run from 7:30 p.m. to 9:30 p.m. 

Pr08ram Description 

The course is entitled: "Introduction to Emotional Growth." Dr. Anderson 
and officials of the Adult Probation Department have indicated that this 
program receives those personF: that are in need of "light treatment." While 
the program ~ontains a drug education component, it is primarily oriented 
towards fostering emotional growth in general. 

The stated obj ecti ve of the course is to rel ate to the inexperienced drug 
defendant in such a way that he is motivated to look into a more responsible 
life style. The goal is to provide an elementary learning experience about 
himself as a person and of the resources for gaining personal freedom and 
emotional health. 

The program is structured such that the divertee attends the basic course 
(once per week for six weeks) and then has the option to enroll in an advanced 
course which also meets weekly. Few divertees take this option, and most 
choose to attend once monthly until the six month period has elapsed. The 
Mt. View class is limited to 20 divertees and the West Valley class is limited 
to 14 divertees. 

Briefly, the class operates along the following schedule: There is an initial 
introduction "lhich delves into several s'lbj ects including "common sense, re
sponsible behavior- what is it?, drug addiction, psychological theory, and 
the objective of emotional growth. There is also a demonstration of methods 
of gaining such growth. These methods are drawn from a variety of sources 
such as communication theory, Gestalt Therapy, Transactional Analysis, Peer 
counseling, and values clarification. Throughout the subsequent meetings 
these techniques are put into practice. 

As the sessions progress, the following themes are brought into play each 
week: 
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Bert A. Anderson Diversion Program 
Page 2 

1. Examination of personal feelings content of good emotional 
healt~ definition of responsibility. 

2. Setting life-goals. 

3. 

4. 

Transactional analysis concepts and techniques: 
child. 

Addictions - chemical and otherwise. 

5~ Encounter group (gestalt) 

6. Introduction to peer counseling methods. 

parent-adult-

The extended (8 week) basic 
the use/misuse of drugs and 
information about the short 
a person's life. 

course is centered on increasing aw~ren~ss about 
the value of life. Also it seeks to convey actual 
and long term effects of the misuse of drugs upon 

~nc1uded inthe thrust to promote awareness of the potential harm in drug abuse 
~s an effort to help the client discover and utilize ~ea1thy alternativ~s to ' 
dependen~e upon drugs. The course concludes with the: group beginning to focus 
onllearn~ng how tO,apply th~ emotional growth skills used in the course to 

b
all problem areas ~n the chent' s life rather than simply to drug-related pro

ems. 

Dr. ~derson,also makes a;ailable other resources such as fi1ms and written 
mater~als wh~ch cover a w~de variety of topics including pharmacology and the 
legal aspects of drug abuse. The advanced C01.lrSe concentrates chiefly on 
further developing peer counseling skills. 

The program. complies with all Adult Probat~o:a Department reporting requirements. 
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Project Intercept 
235 E. Santa Clara Street 
San Jose, CA 95113 
Phone 286-9247 

Richard Boss, Director 

Current Charges, No Fee 

Date and Time: Tailored to individual needs 

Program Description 

Project Intercept is a pioneer among diversion or sentencing alternative type 
programs. It is a program of couns~ling, job training, and job placement for 
general misdemeanant first offenders. 

Originally funded by a Federal grant, the intervention services provided by 
Project Intercept proved successful enough to be picked up under revenue shar
ing by the County. The fundamental criteria for entry into the program, via 
the criminal justice system, is that the defendant be a high school dropout, 
unemployed, underemployed, or lacking in employable skills. 

The usual length of stay for most misdemeanor referrals to Project Intercept 
is three months. However, since P.C. 1000 involves a six month minimum pro
gram duration, the staff takes this opprotunity to work with the client for 
a longer period of time. 

P.C. 1000 referrals go through the same screening and diagnostic intake pro·· 
cess as do other potential clients. A primary purpose of the screening is 
to determine the level of motivation prior to acceptance. Once admitted, 
each client is assigneci a project counselor. However, the P.C. 1000 portion 
of Project Intercept's total program differs in that P.C. 1000 clients are 
required to attend by-weekly group counseling sessions. Project Intercept 
employs a special counselor with a background in drug counseling that runs 
these sessions~ 

Prior to P.C. 1000, Project Intercept had accepted no referrals of people 
with drug related problems for fear up jeopardiz{ng other clients who had 
not yet come into contact with drugs. However, it was felt that the level 
of involvement with illicit drugs -of the P.C. 1000 referrals was not suffi
Ciently deep as to adversely affect the other clients in the program. 

Once accepted the Project Intercept diversion client is channeled into the 
type of program most suited to his needs or (as determined during the screen
ing process). This can range from in-house instruction (GED) and vocational 
counseling to referral to outside agencies such as Operation SER, OIC, Adult 
Education, Job Corps, Family Services Agency, or a host of other community 
resources. 

A "service plan" or basic "contract II is worked out with the client so he is 
fully aware of the terms of his court referral and of what is expected of him. 
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Project Intercept 
Page 2 

Cli~nts also have the opportunity to participate in a' "police session." This 
semLnar allows the offender to meet with representatives of the pplice de
p~rtment so that cornmunication can begin between what has been two antagunis
tLC groups. 

Staff indicated that most clients get enthusiastic about the opportunities 
aff~rded them by Project Intercept. The program complies with all Adult Pro
batLon Department reporting regulations. 
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Out of County Referrals 

Those non-residents who are arrested and divected in Santa 
Clara County are allowed to participate in acceptable diver
sion programs within their own local areas. 

This type of referral ranks 6th in numbers of referrals to 
a particular program • 
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Narconon of Palo Alt~ 
532 Emerson Street 
Palo Alto, CA 94301 
Phone 327-4250 

Director: Mr. Nate Jessup 

Current Charges: No fee to P.C. 1000 Divertees 

Date and Time: The classes initially require three visits per week for six 
weeks snd then monthly visits thereafter. Staff indicates that the Narconon 
Program. requires a stronger commitment than is usually required in P.C. 1000 
programs and as a result fewer enroll even though it does not charge a fee 
as do other programs. 

Program Description 

The Narconon method is centered around developing communications techniques 
in the participant in order to help him encounter various problems in his en
vironment and to finally cope with the problems by himself. Briefly the ob
jectives are as follows: 

1. To increase individual self-awareness. 
2. To enable the individual to take responsibility for himself, 

others and his environment. 
3. To increase the individual's ability to focus his attention on the 

activity or person at hand and willingly experience his environ
ment in present time. 

4. To develop the individual skills to communicate easily and in a 
fulfilling manner. 

5. To complete in life that which one starts no matter what obstacles 
may arise. 

6. To get and keep the individuals attention on the present environ
ment and the activities in it. 

The program accomplishes its goals by means of a set of programmed instruc
tional materials and highly trained instructors. 

N~,conon complies with all Adult Probation Department reporting regulations. 
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Voluntary Action Center 
Court R0fcrral Program 
2175 The Alameda 
San Jose 1 CA 95126 
Phone 244-5252 

Program Director: Ms Betty Moore 

Current Charges: No fee 

Program Description: 

." ........... ~.-~---.-- .. --.. 

The Voluntary Action Center of Santa Clara County for the past two years has 
been operating a court referral program for the San Jose, Santa Clara and 
Sunnyvale Municipal and Superior Courts. This program has offered an alter
native for many people sentenced in our municipal court system. Rather than 
a jail term or a fine, probationers have been allowed to work off their sen
tence through volunteer service in the community. 

People referred by the courts are interviewed in exactly 'the same manner as 
any "self-motivated" volunteer. An appointment is arra;ged for an interview 
in which employment background, skills, interests, etc., are explored. The 
individual is then referred to that organization with which there appears to 
be the best "matching". It is made clear during the interview that the 
Voluntary Action Center is not an arm of the law, but instead, a helping agency 
whose role is in no sense punitive. 

The primary objective of the program as funded is the alleviation of hard
ships that a fine or jail senten.ce sometimes imposes on an offender's family. 
The P.C. 1000 referrals to the V.ArC. are handled in the same manner as all 
other court referrals. The Drug Diversion Unit of the APD refers those diver
tees to the VAC that it is felt are not in need of any education and/or treat
ment. 

The program complies with all Adult Probation Department r~porting regulations. 
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Alcohol Service Center 
2320 Moorpark Avenue 
Bldg. H-IO 
San Jose, CA 
Phone 286-5442 Ext. 251 

Medical Director: Frederick Tempey, M.D. 

Current Charges~ UMDAP 

Program Description 

The Alcohol Service Center is an official Santa Clara County Alcoholism Pro
gram which provides c.omprehensive alcoholism treatment services through its 
several offices. 

The program is alflo a referral agency for other more specialized alcoholism 
programs. At the Moorpark facility individual and group counseling is avail
able as well as a 72 hour detoxification service. 

The Adult Probation Department uses this program when it feels that the di
even though the defendant may vertee's principal problem is with alcohol , 

have been busted for grass or pills. 

T~e Alcohol Service Center is a central point for those seeking help to be 
d~rected to the most appropriate treatment modality. The program complies 
with all Adult Probation Department reporting regulations. 
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Santa Clara nounty Drug Abuse Clinic 
2220 Moorpark Avenue, Bldg. H-ll 
San Jose, CA 
Phone 286-5442, ext. 354 

Instructor: Mr. Mike Kington 

Current Fee: UMDAP 

Date and Time: A screening interview is required to construct a- DSMII. fol
lowing this the divertee is required to attend two Sattrday afternoon intro
ductory sessions to gain familiarity with the techniques used'in the on-going 
group. The divertee is then required to attend six sessions of that group. 
He has a choice of Monday afternoons or Monday evenings. The group lasts 
from 1 to 1-\ hours depending upon the amount of participation by those pre
sent. 

Program Description' 

The County ~rug Abuse Clinic is a multi-modality program offering a high level 
of service to those seeking help. However, in recent years they have begun 
to accept non-voluntary clients. This includes probation referrals as' well 
as P.C. ,-1000 divertees. In response to the implementation of the drug di
version law, the clini~ has developed a program tailored to the needs of the 
divertees that pre referred to the clinic. 

Staff has indicated that while most diversion,programs are,educational in 
< nature, the drug elinic receives thbse persons that the Probation Department 
fe~lsare in need of treatment. 

Upon arrival the div';'oI'J.:ees are subjetted to a diagt}osti~ screening to deter
min-e the bestmodali ty ~ ':...lem. For the 'greatmaj brity of divertees, "treat
ment II consists of a trarl;;11:,ctional, ana1y§is 'group whi~h -alJows th<!=person to 
assess and begin to deal \,~tj::h "who he is, where he is going, and how he is 
getting th~~~." The group which consists of LNo introductory sessions to 
gain, famili'arity wi th T .A. itself and then six, d.2ssiohs' in an on-going group 

'- is designed to promote s6lf-awareneb's about how the individual makes choices 
about his life's management and -to encourage <taking regponsibility for one's 
own~life. < 

Success in_the above modality is judged 'by the person galnlng insight that 
there are better ways to take care of themselves. This may focus on the ac
tions which led to the arrest'-' In the course of the groups, the divertee is 
required to partiCipate and give feedback. 

For those persons with graver prob1ems,an individual program is designed. 
It c.9.n either bu one of the on-going non-diversion groups which make use of 
many other tec1miques besides T.A. or it can be individual therapy. In some 

168 

I ,,' 

,1 

( 
! 

II 
II 
II 
Ii 
1_ 

Santa Clara County Drug Abuse Clinic 
Page 2 

cases of persons who 'cannot be worked with"staff will send them back to the 
Erobation Department. This includes people in a highly dissocia1 space, un
accessab1e, and those who have been running a long term game with the criminal 
justice system. 

As far as reporting is concerned, when a client is accepted a letter is sent to 
the P.robation Department. Upon successful cump1etion another letter is sent. 
If, in the course of the program, t.wo weeks pass with no" contact the di vertee 
is automatically dropped. For every reported absence, the client mUst make 
up two session. 

In concu1sion, staff indicated that' about' -\ of 1% of all divertees in the, 'LA. 
groups remain vJluntarily beyond the term of 'their diversion to seek further 
assistance. • 
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SECTION VI 

The Experiences and Opinions 
of P.C. 1000 Divertees 

Divertee Profiles 
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THE EXPERIENCES AND OPINIONS OF P.C. 1000 nIVERTEES 

In our eyes the concept of evaluation from the divertees 
standpoint, although untried in other counties, was a re
quisite to a thorough evaluation. When considering the after
the-fact interpretations of P.C. 1000lS intent spelled out 
previously in this report, we felt success or failure or 
variations of both, would be complete only if the divertees 
opinions and the various programs roles in forming those 
opinions were studied and expressions of those concepts ex
pressed in the text of this report. 

Methodology 

In the infant stages/of our study we referred to the Adult 
Probation Departments 1973 Annual Report on Drug Diversion 
to give us a listing of on-going programs accepting divertees. 
Interestingly this report failed to provide addresses, phone 
numbers, or group leaders or any other means of making initial 
contact to any of the diversion progr.~ms in the County. Al
though somewhat clumsily, we gradually made contacts with pro
gram leaders and established a time to get the divertees to
gether and through whfitever means available provide us with 
the necessary data. Perhaps this is the best place to spell 
o~t just what was allowed us in terms of freedom with the 
groups including the time p~r session given wholly to our ef
forts. 

It must first be pointed out that most of the programs are run 
by the private sector and therefore; under no obligation to 
County funds, have very graciously allowed us time normally 
spent in their program schedule, to interrupt their course and 
complete this study. We wish to thank each and everyone of 
the group leaders, instructors, participants, and all others 
we have had the pleasure of meeting throughout the evaluation. 

The variations of class or group time spent and the freedom 
we were given with each were many, and covered a broad spanse 
of introductions from: "The group is yours - feel free to do 
what you wish", to: "You are welcome to visit our program 
and observe ho'." we function." We were never refused entrance 
to any group we had contacted prior to our visit aiJd were al
ways courteously introduced to members of the grOl~p e The 
difficulties experienced were basically ones of t1me allowed. 
Time for questions to be asked of the group and the time spent 
in developing a rapport with members in order to encourage 
confidence in our presence; to overcome any feelings of fear 
often felt in initial contacts with people. -~speclally diffi
cult in our study was the establishment of confidence between 
us as County sponsored evaluators and the individuals who 
were required by the County to attend the sessions because of 
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some unlawful act.. A sufficient number of members felt enough 
at ease to openly respond to initial questions and this usually 
encouraged others to freely respond and gave us, as evaluators, 
insurance that our study would be complete as possible under 
the conditions prescribed by program/group leaders. In many 
cases repeat visits were necessary in order to cover the mate
rials in Attaahment I. Where repeat visits were in order, the 
groups response was usually freer and more complete at the 
second session than in the first. We had eliminated most of 
the social barriers in the initial session and members had a 
more complete understanding of our presence and the functions 
this evaluation were to serve. Because programs varied the 
length of sessions from one hour to two and one-half hours, 
our time alloted. to discuss the evaluation with d1vertees 
ranged from fifteen minutes per session to the full two and 
one-half hours. Generally each group was studied a minimum of 
two hours including non-group discussions with leaders cover
ing the programs goals, history, and current methodology of 
applying P.C. 1000's intent to members in regular sessions. 

The range of group studying time covered the two hour minimum 
to about six hour maximum ~nd was generally based on freedom 
to interact with the members of each group_ In programs where 
no regularly scheduled sessions took place, we met with pro
gram leaders. and dlocussed in what manpe~ was the di vertee 
handled and what criteria were used to judge the divertee in 
regards to satisfactory c'.)mpletion of P.C. 1000 diversion. 
Because most divertees accepted in non-group programs had an 
unusual background (either because of extreme difficulty with 
the handling drugs or the individuals request to be away from 
group seSSions, all choices of this nature were handled by 
the adult probation department in personal interv:i.ews), we 
made no contacts with individual divertees. We by no means 
intend to indicate an impossibility to evaluate these indivi
duals, rather, in the interest cf time alloted and the right 
to privacy required by law - it was felt the small number of 
divertees selected to private counseling or other non-group 
session programs would have little effect on the evaluations 
success. 

In addition to the time differences between programs the 
material offered as well as the methods of deliverance varied 
greatly. We again have not attempted to judge the variations 
offered but we are attempting to simply list just what for
mats divevtees deal with and in turn what are the basic re
quirements of successful completion of P.C. 1000 • 

The latter (successful completion) is generally based upon 
attendance record (in some programs punctuality is equal to 
showing up; i.e. being tardy by a few minutes disqualifies 
credit for attending and may even force the divert~G to 
start over at the first session of the six-month prog1.'"am) and 
the attitude of the divertee toward the information offered 
in the program. All records al"'e forwarded to the Adult Pro
bation Department for their scrutiny and any ~.ega~ action 
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which may be necessary_ In juxtaposition to the limited 
punctuality, other programs feel infrequent or irregular tardi
ness or even excused absences are quite permissable and only 
ask for advance contact when the divertee will be unable to 
attend and a reasonable excuse for the absence. 

~egarding methods of delivery, the criteria seems to be based 
'" 'n the number of divertees involved rather than any pre
ference as to formality of the prog:r'ams material. For the 
most part the smaller the group the more individual partici
pation is involved and in turn the divertee contributes more 
within the group •. In larger groups (twenty or more) general
ly stick to a lecture type structure with smaller groups 
breaking down into "pap sessions" discussing the lecture. We 
found that some large groups offer only the lecture,structure 
and no or very little participation by the divertee o Because 
of the broad variety of pI'ograms from ind~~ vidual counseling, 
to group raps, to group lectures, to participating in approved 
voluntary action programs we have only attempted to study 
divertees roles in small and large group areas and have relied 
on group leaders to define the divertees role to the Probation 
Department. Perhaps this area of study could be covered by a 
subsequent evaluation or by contacting the Adult Probation 
Department and further investigating their use of these pro
grams and the individuals assigned to each. 

The assortment of programs also included another variation in
volving entrance to the program. Some programs accept people 
at any stage in their schedule while others require the diver
tee to wait until a new group of classes or sessions are to 
start and only accept new ml-~m'beJ:'s at the first ~,ession 0 No 
differences seemed to be cbvlou~ except that if anyone signed 
on for the closed session ~chedule, it may take nlonths until 
the six month diversion schedule actually begins. With open 
schedule groups - entrance is allowed during any .session and 
it is quite probable the divertee will receive the same infor
mation at least on two o'ccasioms before the six month period 
of diversion is complete. 

It has been previously mentioned that some difficulty iD de
fining and locating diversion programs was experienced in the 
initial stages of evaluation. This area of concern was later 
expressed to the Adult Probation Department in hopes that all 
programs could be contacted and evaluated. 

Our first request for this information was only partially com
plete when received from the Probation Department~ It lacked 
many· locations, almost all meeting schedules and even some of 
the on-going programs within the County but did include some 
programs carried on in neighboring counties. 

The lack of completeness preCipitated a meeting with the coordi
nator of the Adult Probation Departments diversion program in 
order to give us a full listing of at least who (what programs) 
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was currently accepting and handling divertees. This somewhat 
confusing area of just who/where divertees are to be directed 
seems to be one the Adult Probation Department is now looking 
into and perhaps the future will hold a more complete listing 
as to program location, availability, type of operation and 
costs included to the divertee. 

We found that not only were divertees not informed of all the 
possible program alternatives (probably because of internal 
Adult Probati'on Department functions) but, that most divertees 
were not informed by group leaders that the choice of programs 
was n~finite and that if it was not suitable, the divertee 
could return to the Probation Department and request an alter
native program be offered. 

Early in the evaluation development we concluded that th:ts re
port was not the proper place to discuss Ol" even make an 
attempt to appraise individual programs success in terms of 
other programs offered, but rather to give conclusions in 
general terms eliminating judgments of anyone programs work. 
'1lhis is to say; any differences in techniques between programs 
was not judged as being good or bad, rather our values only 
concerned the divertees opinions and his/her feelings in 
participating in P.C. 1000 diversion. 

In terms of actual methods of studying programs, we generally 
recorded or took notes of responses to open questions in 
group sessions. No one person's responses were considered 
right or wrong and we attempted to st~ess that our function 
was to evaluate freely given input as a .complete picture at 
a later date r'ather than stiffle individuals expressions of 
personal belief or private opinions given at the time of the 
group study. 

Results of Program Studies 
"i, 

The following are expressions of our field notes taken at the 
time of program studies and have been compiled without inter
jection of personal desires or interpretations to the best 
of our abilities. The questions asked were our method of 
allowing free responses from divertees and often throughout 
the study, the outcome differed from the original question 
as posed to the group. We1ve condensed facts to eight con
clusive answers per formal question and included general 
opinions to other ideas posed to the groups. 

QUESTION: At what point in the proceedings did the D.A.'s 
office or your attorney tell you about the diversion program? 

RESPONSES: 1. I was told by my attorney after he talked 
to the arresting officer. 
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2. After my lawyer fees were paid. Should 
be told that you can get diversion after 
arrest so money to lawyer would not be a 
waste. 

3. After pre-trial. 

4. Second visit to the public defenders. 

5. At the time of my arrest-~ublic defender 
told me. 

6. SentenCing" 

7. The end. 

8: Never, my lawyer informed me. 

QUESTION: Do you think the class has been successful at inform
ing you about the drug you were "busted" for? If 
not why? 

RESPONSES: 1. Yes~ 

2. Not entirely, because I was bused for three 
joints. 

3. No. I was busted for pot. What is it about 
pot that nobody knows about. 

4. No. Very little if any information on pot, 
information given was not useful. 

5. Yes, definitely~ 

6. No. Heroin. 

7. Yes and no-not much real j.nformation 0 

8. No, we don't talk about anyone drug-we talk 
about the situations we live in and what to 
do with them. 

QUESTION: What information did the probation office give you 
about choices for diversion programs? i.e. a) Did it include 
a number of choices, b) Was it based on: 1) ability to pay? 
2) close to home? 3) best for the drug involved? 

RESPONSES: 1. Best for the drug involved. 

2. a) Yes. bl) No. b2) No. b3) No. 
Probation officers choice. 

3. a) Yes. bl) Yes. b2) Yes. b3) No~ 

, 
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4. No, in all cases I was informed only of, this 
program no other choices were offered to me. 

5. a) No. bl) No. b2) Yes. b3) No. 

6. No information at all. 

7. Very little. I was busted and "tried" in 
San Diego and was allowed to go to diversion 
here close to home. 

8. Never heard of an alternative other than jail. 

QUESTION: Did this program include what happens to you in the 
future? 1) Another drug offense? 2) Status with the proba
tion department? 

RESPONSES: 1. 1) Yes. 2) No. 

2. 1) NO.2) No. 

3. 1) Yes. 2) Yes. 

4. 

5. 

7. 

Actually, I am very ill informed about this 
program. I have no idea what happens when 
I am through with this class. I don't , 
even know when it ends. 

1) No.2) No. 

Nothing 

6. 1) No.' 2) Yes. 

8. 1) No.2) No. 

QUESTION: Do you think you will have a clean record after 
completion of diversion. 

RESPONSES: 1. No, s ome'where it will be on file. 

2. Ye,s 3. ? 

4. Arrest record only. §i. Who knows? 
~. 

No .. 7. No. o. 

8. No - really don't know (unqualified maybe). 

QUESTION: Did you receive drug education in any school prior 
to this offense? Was it helpful? How? 

RESPONSES: 1. Yes. The way it was helpful to me is that 
it informed me about the laws and it also 
let me know about what other drugs can do 
for you. 
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2. Yes. Helpful? No. Wasn't informative enough. 

3. Yes. Yes. 4. Very limited. 

5. In high school. No 

6. Yes. At the time yes. Now I have a differ
ent opinion. 

7. Yes. No. 

8. Only other education was a research paper I 
formulated - not helpful. 

QUES'IIION: Did you qualify for a public defender? If not -
how much did your lawyer cost? 

RESPONSES: 1. 1.) Yes. 2) I did not have a lawyer. 

2. 1) Yes. If you want that S.O.B. 2) $300. 

3. Yes 

4. 

5. 

6 • 

1) No.2) I did not have a lawyer. 

1) Yes. 2) $800. 

1) Yes. 2) However I paid over $1,000. to 
be diverted which has proven valuable. I 
have discontinued my use of pot. 

1) No.2) $500. 8. 1) Yes. 

QUESTION: What changes would you like to see in the diversion 
progrruns and/or the drug possession laws? 

RESPONSES: 1. 

2. 

4. 

I would like to see something like guest 
speakers come in once a month talking about 
what1s going on in the drug scene. Also I 
would like to see some better. films on drugs 
and related laws reguarding drugs. 

Grass is not a drug that should be against 
the law. Grass laws are just like prohibi
tion in the 20·s for booze. 

To look at a person's past, their family life, 
their stability in what they do-to see if 
theylJ?e really criminals. 

Diversion program is O.K. as far as it goes. 
Drug possession laws need to be totally re
vised. Marijuana laws should be either 
slackened or dropped entirely. 
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5. Relax gras~ laws for simple possession for 
personal use or altogether. 

6. What the drugs do to your body, does it burn 
you out? Brain damage? Physical addiction? 
Mental? Does smoking grass do anything but 
get you high? I want to knowt 

7. Pot should be legal for private use and culti
vation. Diversion program should be run by 
young people from the "counter-culture" so 
that rapport with diversion participants can 
be achieved. At present, unfortunately, 
policement, probation officers, etc. (people 
from II the other side of the fende") can not 
get across very well. 

8. Shorter-no changes other than shorter. 

The preceeding question/response data was compiled from over 
one hundred printed forms given out during sessions with diver
tees and all responses were those of the divertees. We have 
grouped similar responses and used those we felt appropriate 
on a percentage basis, i.e. if all were to have expressed a 
yes response - all eight answers in the report would say yes 
to that question. If 25% indicated a yes than two of the 
eight answers would indicate yes. The outcome of these re
sponses has not been changed in any manner by us as evalu~tors 
or by any group leaders or any individuals v We hope that our 
choice of vesponses is clear and preCise to anyone reading 
this evaluation. It certainly displays evidence of some change 
being required in both the laws and in program ,fermat to the 
writers. 

Beyond the formal questionnaire used for evaluation, we spent 
dozens of hours in informal disQussion with divertee~, discuss
ing many aspects of the laws and their applications within 
Santa Clara County. From the unstructured portions of our 
study we have drawn the following quotes and responses to give 
a clearer picture of the divertees evaluation of current laws 
and their enforcement. By no means does the following data 
intend to show cause for dropping the use of P.C. 1000, but; 
rather hopefully it will enrich the findings of this study and 
clarify pOints perhaps left somewhat clouded by direct written 
response to formal questions. Again, as always, the writers 
have reviewed all field data gathered in the course of our 
three month evaluation and are only displaying here composite 
views expressed by those directly involv~d. 
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Group Leaders Concepts of Their Role in the Diversion Process 

In the process of evaluations, each group leader or leaders 
volunteered their opinion of their role in application of P.C. 
1000 diversion. These responses were expressed either in terms 
of response to a question from us or, more often than not, 
came out as a natural injection of their beliefs during the 
studying of the groups they were directing. The outcome of 
their reactions varied someWhat, but was always restated by the 
evaluator and the reply was discussed again in order to develop 
a more complete definition of their role and allow for re
examination of the questions implications. The effects did 
not vary from initial response to final answer, except in terms 
of specificity and clarity. 

"lIve really seen only a few people around who ·1 
thought smoking pot affected their lives. As far 
as nhe classes are concerned, I think some people 
smoke to a point their minds don I t work so well, but 
there are many other people who get along alr'ight
same as Cigarettes I guess. Same as television-
that's a problem too you know--watch it eight to 
ten hours a day--watch it 'til they go to bed at 
night. That's a problem." 

"I had a gal (over 30), she was visiting someonels 
house and they were talking about marijuana--and 
they said -- IHey take one home, and try it out l , 
so she had a refer in her purse. God, her story 
is really sad--her mother had just died and some 
friends had come down, she had a sister and sister
in-law who had just come down from Canada, so when 
she went through customs at the airport she had to 
give her purse over to be checked and she had that 
refer in it, and they put her in jail at the air
port. And she'd never smoked marijuana in her 
life -- never used ito You can tell if a person's 
straight or not. Why they would prosecute a case 
like that? I have no idea~" 

"I feel very strongly that i;l.ll drugs, which is to 
say--alcohol, marijuana, amphetamines, barbitur
ates, tranquillizers or any substance used as a 
depressant and/or stimulant should only be admin
istered under the direct supervision of a licensed 
physician and that all unsupervised use of these 
drugs should be considered anti-social behavior 
and be severly punishable under our legal system." 

liThe facts about some drugs; especially marijuana 
are in conflict and until the situation of possi
ble damage can be resolved, these drugs should be 
controlled. At present the only means of control 
is through the criminal Justice system and that 
1s far from the best means of dealing with what is 
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actually a social/human problem. At present I 
agree with the use of the courts only because 
it allows for some treatment and rehabilitation 
of people who require it. If it were possible 
to effect the necessary supervision without in
volving the courts, I think all of society--
especially those being prosecuted, would gain 
in the process." 

"I just can't understand why our courts won't 
wake up to the facts about grass and release 
it as a dangerous drug. It's biggest danger 
today is that it causes ~nnocent productive 
people to go through the dehumanizing process 
of arrest and the court. Perhaps all drugs 
should be removed from the criminal system 
and be dealt with by people who are trained 
in handling social problems--after all that's 
what causes the use in the first place. 1I 

The group leaders were almost unanimous in their opinions of 
the role they were to play regarding the intent of P.C. 1000 
diversion. The conclusion that the law was for the purposes 
of rehabilitation, education and treatment of first-time 
drug offenders was discarded by almost all group leaders. 
Their reasoning included the fact that rehabilitation can 
only come from within the individual and no influence--no 
matter what it's magnitude or from whom i~came could 
change that basic premise. Also, the question of what treat
ment can be offered for a marijuana smoker was at: sufficient 
difficulty ~hat no one could answer the question. Most 
leaders feel it is a drug with possible yet unlikely damaging 
effects but had no, none whatsoever, treatment for its use, 
and furthermore Telt that no treatment was required except 
perhaps abstention from the use of the dt'ug. A vast majority 
of group leaders feel that the basic drug laws require charlge 
in order for their programs to perform the functions they 
were established for and until such time, they would only be 
handling cases after the damage has been done with no in
fluence on the causation of the damage. 

Divertee Experiences 

The following are excerpts, taken from tapes and notes, gener
ally expressing the feelings of the divertees regarding many 
aspects of the diversion program and drug laws in general. We 
have attempted to include a broad spectrum of individual feel
ings in this portion and we again have done our best in ran
dom, unbiased selection of comments and critiques. 

QUESTION: Do you think that one of your group sessions could 
benefit from sitting down with a D.A'J Probation Officer, P.O., 
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or sheriff/police officer and just 'carrying on a rap? Would 
that be a worthwhile addition to your diversion program? 

"If I were to do my rap and a sheriff was to do his-
he'd probably say he's in favor of marijuana use and 
cultivation and all that--I've talked to a. lot of 
them and lots of 'em say just that except they also 
say they have to enforce the laws and they can't 
let me get away with what I enjoy. They think it's 
a bunch of B.S. too." 

"As long as it's against the law the man's going to 
keep bustin' ya for it--it's as simple as that. It's 
not right. 1I 

"The top men in the system just don't know--they 
never been high--but they don't want me enjoyin l 

my high." 

"A lot of the people talkin' down dope are doin' 
it themselves--they just won't say it. I know doc
tors who've been gettin' high for years but still, 
when they I re out front.! talk it down. But yet 
they're doing itt Hippocrates, man. They've got 
the cover--a pretty good cover." 

"It shouldn't be any socially dangerous drug--because 
it just isnlt~ It seems to make me more social as 
far as getting along with people. It seems like 
you can get more involved. It's not someth1n' that 
can drive you made like they had in that movie--
they went wildt The system seems to say like the 
good things, they say is bad, but the bad things 
they say it's legal--it's good. They say alcohol 
is cool--it's good; but it kills you. But they 
still sellin' it.l1 

"in this country, from the time you're this big 
(knee-high) everybody looks at that guy in that 
blue or tan uniform and says he's the almight power
ful individual and I~ll answer anything he'll ask 
me and let him do anything he wants to." 

"Then you know what the judge says? Just like he 
did so many times in court today. He says, II 
think the issue is not whether' you should have 
been searched--the issue here is the fact that 
you did have it on you.' " 

"The county won't release your arrest report, even 
to your lawyer, until after your preliminary hear
ing--sure he can look at it but he can't even get 
a copy. That's a lot of time 'or you and a waste 
of time for him and for the court." 
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"In practice the arrest report is what the court 
listens to--what you say has no effect--no matter 
what." 

II Every time I earn a dollar or spend a dollar 
part of that money goes back into arresting ~e 
for what I chose to do in private and supports 
them arresting my friends too--I don't like any 
of it." 

"The cop pushed his way in the door---wasn't 
asked in, we even said to stay out but he pushed 
his way in and said they were lookin' for an 
escapee from jail. Then they started dlggin' in 
books, pillow cases, under the mattress and in 
the refrigerator--everywhere. They found a 
little dope and hauled us in. They never had a 
warrant or anything. They did all that lookint 
in envelopes an~ stuff sayin' they were lookin' 
for a body--it was all wrong but they won." 

"How can you be charged with two crimes--this was 
dr1ving--I was supposed to have made an illegal 
left-hand turn and was said to have been driving 
seven miles an hour over the limit. Has--when as 
far as the officer was concerned he charged me 
with both and he thought I was guilty--how can I 
be guilty of one of the offenses and have them 
drop the other? How does the law do this jugg
ling?" 

"I think when you take your rights in your hand-
what you're doing is taking your life in your 
hand as far as having a cop there to tell his 
side of the story. He's got a gun and you've 
got your rights and helll win everytime." 

liThe minute you say 'you keep your hands off me-
I haven't done anything', the minute you do that 
they arrest you for resisting arrest and you 
haven I t done anything but keep your i.>ights." 

"You know there's a presedent there--ideally, the 
police officer has no reason to lie because after 
all he's just a neutral party thatts enforcing 
the law and you have a reason to lie because 
youlre being arrested for something you might have 
done. Somehow--it all works in their favor-
you're fighting a steep up hill battle the minute 
you walk into court." 

"There was also a charge that I didnlt have my 
car registration-~alright he had put that charge 
down there that I didn't show my registration. 
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They dropped that one for the lack of evidence 
because I had shown him my car registration-
so that was dropped. So if he was going to lie 
about that then he lied about all the rest of 
the B.S. too. Why can't a judge take that into 
consideration?" 

-r'll tell you what the whole thing did to me-- I 
have always been one of the greatest respectors 
of law a~i order of anybody in the world and 
I've raised six kids with that thought, but now 
I think they're the dirtiest, low-down bunch of 
bastards that I have ever known in my life be
cause I really didn't believe that the law of 
the United States could hold that muoh control 
over the people that pay the taxes." 

"The average innocent stupid idiot who knows 
nothing about the details of the court proceed
ings, who goes out in the park to smoke a joint 
naturally would rather spend six-months on this 
program than to put out big money to fight a 
felony. He maybe wasn't stupid because he 
might have listened to the systems reports stat
ing, 'We're out to get the pushers' and he felt 
like an innocent babe in the woods until he got 
busted .11 

Conclusions 

The expression of divertees opinions and their credibility 
is not purely scientific or maybe openly refutable by per
sons who require credence of professionallsm, but, we 
sought out this informal study to give a complete picture 
of the application of P.C. 1000 not just the present 
status of official functions of the legal system in the 
process of diversion. This being the first known study 
of this nature in the state, it is quite probably incom
plete and we acknowledge certain failures in academic pro
cedural process. But, we believe itfs purpose is well 
served and our evaluation will lead to future, more intense 
stud1es inorder to develop a better diversion program from 
the standpoint of the functional county organizations, the 
programs handling divertees and for all future divertees 
within our county. 
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ATTACHMENT I 

DIVERSION QUESTIONNAIRE 
\. 

1. At what point in the proceedings did the D.A.'s office or your 
attorney tell you about the diversion program? 

2. Do you think this class has been successful at informing you 
about the drug you were "busted ll for? 

If not why? 

3. What information did the Probation Department give you about 
choices for diversion programs? i.e.-Did it include a number 
of choices? Was it based on: ability to pay? 

close to home? 
best for the drug involved? 

Other: 

4. Did this program include what happens to you in the future? 
1. Another drug offense? 
2. status with Probation Department? 

5. Do you think you will have a clean record after completion of 
diversion? 
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Diversion Questionnaire 
page: 2 

6. Did you receive drug education in any school prior to this 
offense? Was it helpful? How? 

7. Did you qualify for a Public Def"ender? If no-how much did yO)lr 
lawyer cost? 

8. What changes would you like to see in the diversion programs and/ 
or the drug possession laws? 
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DIVERTEE PROFILES 

During 1973, the first year of P.C. 1000, 986 persons were diverted in 
Santa Clara County. In the course of their suitability interviews cer
tain data was obtained concerning employment, ethnic background, sex, and 
age. This information was not published in the APD Diversion Report. 
One member of the evaluation team prepared a summary of that data as 
follows. (The indication of "No Data" indicates that the information' 
was not available in that number of instances.) The racial and ethnic 
~ategories are those used by the Adult probation Department. 

MALE - EMPLOYED - AGES 18-22 

Caucasian 229 

Black 10 

Chicano 37 

Oriantal 6 

No Data 62 

MALE - EMP;LOYED - AGES 23-40 

Caucasian l35 

Black 15 

Chicano 35 

Oriental 1 

Native Amer. 1 

No Data 32 

HALE - UNEMPLOYED - AGES 18-22 

Caucasian 123 

Black 12 

Chicano 27 

Oriental 1 

Nati:ve Amer. 1 

No Data 22 

MALE - UNEMPLOYED - AGES 23-40 

Caucasian 

Black 

Chicano 

No Data 

41 

10 

4 

11 
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Divertee Profiles Cont. 

FEMALE - EMPLOYED - AGES 18-22 

Caucasian 36 

Black 3 

Chicano 6 

No Data 5 

FEMALE - EMPLOYED - AGES 23-40 

Caucasian 33 

Black 3 

Chicano 7 

Oriental 2 

No Data 6 

FEMALE - UNEMPLOYED - AGES 18-22 

Caucasian 15 

Black 3 

Chicano 3 

No Data 5 

FEMALE - UNEMPLOYED AGES 23-40 

Caucasian 24 

Black 4 

Chicano 9 

No Data 7 

187 



-

SECTION VII 

1. Summary of the Evaluation 

2. Recommendations of the Santa 
Clara County Drug Abuse Com
mission 
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P • C. 1000: THE PROCES S AN) 'rHE PEOPLE 

Summary and Afterthought 

In late Spring of 1974, the S~nta Clara County Board of Supervisors requested 
that an evaluation be performed of the process of court diversion for mini
mally involved drug defendants as it operates under the statutory provisions 
of California Penal Code Section 1000 (a). The impetus to perform such an 
evaluation originated with the County's Drug Abuse Coordination Commission. 

Support for court diversion programs such as those authorized under P.C. 1000 
was indicated to be one of the top action priorities of the Commission for 
1974-75. As stated in the Santa Clara County Drug Abuse Plan: "One parti
cular area of interest and concern was with court diversion programs for both 
juvenile and adult offenders. The County has large programs in both areas. 
l'he Task Force on Secondary Prevention and the Commission adopted a strQng 
recommendation to support the continuation of these programs, and to develop 
more and broader intervention programs for the adult defendant diverted by 
the court. Major emphasis in 1974-75 will be to evaluate the adequacy of the 
existing program, with a modified or expanded program to be developed de
pending upon the outcome of the evaluation. Special attention will be given 
to making recommendations for the conl~nuation of this program through ap
propriate legislation." 

By the beginning of Summer a plan had been developed for the evaluation and 
five student interns had come forward to participate. At the outset no fund
ing for the evaluation had been planned other than a substantial investment 
of staff time. However, when the scope o~ the evaluation was viewed realis
tically, it was decided that enlisting the help of student interns would be 
the best course of action to follow, and while the intern8 were willing to 
'invest their eime and energy over the Summer without a promise of compensa
tion, it was felt by staff that an effort should be made to secure some fin
ancial support for the evaluation. After a frustrating search, the modest 
sum of $3,500 was made available through the State Office of Narcotics and 
Drug Abuse with the help of Kenneth Budman, Ph.D., the State Diversion Coor
dinator. 

The initial plan for the evaluation was highly ambitious and was divided into 
three components: an examination of the role and function of each of the 
criminal justice agencies responsible for the conduct of P.C. 1000 diversion, 
a review of the community-based programs to which drug defendants are diverted 
along with a compilation of divertee experiences, and thirdly, a statistical 
component which was to be a comprehensive presentation of statistical data to 
include recidivism, cost data, workload shift, and other information. However, 
due to a con.l>ination of factors including the lack of research ,expertise of 
the eval:tation staff and a corresponding lack of cooperation from the crim
inal justice agencies in making information available, the size of component 
three had to be considerably scaled down. 

A major disappointment was the inability to obtain a priority rating in order 
to make use of the County's computerized Criminal Justice Information System 
(CJIC) as a source of data. In addition, once permission to develop a set of 
questions to ask CJIC was obtained we would still have been faced with a lack 
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of fundA for the data processing and programming expense necessary to write 
the program and run it. 

Such a preface to this summary is in no wayan attempt to make excuses for 
a second rate evaluation. Despite criticism from the Criminal Justice System 
of the preliminary draft, the evaluation team feels that a unique and highly 
useful document has been created. The use of student interns instead of pro
fessional evaluators has enabled the County to obtain a report which has a 
bright, fresh approach. It is an evaluation that concentrates on people, and 
the effects of th~ prOCess upon them, rather than with numbers and their re
lationships with other numbers. While we do not discount the essential nature 
of fhard data', we contend that this analysis of the process of drug diver~ 
sion prcvides an approach to P.C. 1000 evaluation which is not duplicated 
elsewhere and thus can be of use statewide. 

A survey of the diversion literature from sources throughout the State has 
indicated that, while P.C. 1000 is a statute with specific provisions and 
parameters, its implementatiot. has varied considerably in the counties of 
California. It was our hypothesis that the attitudes, beliefs, prejudices, 
and previous experiences with drug offenders of those responsible for im
plementing and operating P.C. 1000 was the most important variable in deter
mining the tenor and product of the process. The next most important variable 
as a determinant of the characteriHtics of the process was see; to be the 
size of the couney in which the law· was implemented. With respect to size 
as a variable, we can observe Sonoma County which is relatively small in pop
ulation and note that the officials in the criminal justice agencies and the 
staff of the Drug Abuse Council work together on a friendly, first-name basis. 
Whereas, in Santa Clara Cou~t)l', with spopulation up~aE~~ __ of l~J_ million, 

P.C. l?OO diversion process proceeds in machine-like fashion with little op
portunLty for the person~ responsible for the operation of the process to 
discuss together their concerns or ideas for improvement. With each agency 
merely fulfilling its own responsibility in the absense of any coordination 
or inter-communication, the diver tee , for whom this process was enacted, 
can be expected to express feelings of confusion, hostility, and disrespect 
for the criminal justice system. 

Proceeding upon the above hypotheses, the evaluation team began its inter
views with members of the criminal justice system and with the staff and 
c~ients of diversion programs in early June. The purpose for opening a 
wLndow to allow the process to be seen ~ whole, as it actually occurs, 
and to document the statements of the principal actors in the process was 
~o that those wishing to either improve, modify, expand, scale-down, or elim
Lnate altogether P.C. 1000 drug diversion would have enough information of 
substance to proceed with that task. It is up to the reader to decide if we 
have done so. 

The goals of the law itself, as recently verified by the State Supreme Court 
in Morse vs. Municipal Court, are to eliminate the stigma of a criminal con
v~ction on the occasion of first offense and to provide meaningful interven
tLon services to the minimally involved drug defendant with the goal or re
ducing the possibility that he will return to the system on similar or more 
~erious ~harges. W~ feel that this evaluation has provided the necessary 
Lnformat~on from whLch the reader can make a judgement as to which segments 
or aspects of the process need modification or improvement. This report has 
reached certain conclusions based tipon the research that was conducted and 
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many recommendations,for change have been made, however, the attitude of the 
evaluation team as we approached our task ~as not one of finding fault or 
affixing blame, but rather we felt that there was a definite need to document 
what was occuring with respect to P.C. 1000 so that all-involved might under
stand the entire process. In view of the fact that for so many years Califor
nia 1 s attitude towards the drug offender has been punitive in nature, P.C. 1000 
represents a positive step in the direction of improvement of the handling of 
drug defendants within the criminal justice system. Therefore, any f,>tults 
which are found to exist with the functioning of the statute should be approached 
in this spirit. From that standpoint, efforts to make drug diversion a more 
positiv~, productive experience for all involved will have a greater chance of 
succeed~ng. 

Let's attempt to return to the beginning and make a brief review of what the 
evaluation data has revealed., The first section of the evaluation contains 
a schematic diagram of the diversion process which shows that what occurs 
with P.C. 1000 is not diversion from, but rather is no more th~n anoth~r 
route through the Criminal Justice System. We note this point at the begin
ning because it often impacts on the outcome of the process in terms of often·· 
.times laying the groundwork for an overall negative experience for the divertee. 

Our data has indicated that throughout the entire process the defendant is, 
in most cases, uninformed about his status within the system and unaware of 
the alternatives which lie before him as he faces his journey through that 
system. 

Concerning the role of the District Attorney, our interviews and question
naiTes revealed that the DA feels an obligation to fulfill only. the statu
tory obligations mandated under P.C. 1000 and nothing more. In other words 
if a defendant meets all of the eligibility requirements of the law, then the 

. recommendation is that he be diverted. 

In charging drug offenses, the DA routinely reduces the felony to a misde
meanor under Section 17 of the Penal code if the amount confiscated is less 
than an ounce. The DA's office specifically made the point that this charg
ing reduction occurs one time only, and that any subsequent possession offen
ses are charged as felonies unless plea bargaining occurs in lieu of trial. 

Concerning the changes in workload in the DAIs office as a result of P.C. 1000, 
the amount of paperwork has increased. However, the number of trial.s and 
hearings for pre-trial motions such as 1538.5 motions has declined. Diver
sion has streamlined the processing in the DA's office of drug cases involving 
a first offense. The DA is not now required to spend time 'building his case. 

Num~irically, diversion affects half of all drug arrests in the County of Santa 
Clara. In 1973 there were 2671 felony drug arrests. Out of these, 1307 were 
judged to be eligible under P.C. 1000 and referred to the Adult Probation 
Department. Therefore we can conclude that P.C. 1000 has freed DA resources 
to more fully pursue the prosecution of the heavier drug cases. 

While the DA complies with the provisions of the statute, the stance taken 
towards P.C. 1000 is less than positive. During a second interview following 
the release of the preliminary draft, one senior member of the DAIs staff 
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indicated that it would be better to change the drug statutes so that the 
P.c. 1000 offender never enters the Criminal Justice System rather than to 
create an elaborate system for the proces',ing of such defendants. 

The DA feels that it's role in the P.C. 1000 process is wholly the mechani
cal one of checking the defendants record and profile against the eligibility 
criteria. There is considerable doubt on the part of the DA that any treat
ment programs can be effective in curtailing drug abuse. 

The DA takes a strong stance against record sealing or expungement upon suc
cessful completion of diversion. They stated that, "diversion is a big enough 
benefit as it is without adding (;omplete expungement of records to the con
e.ept." However, the DA's,despite their feelings that the law is ill-conceived, 
did not state that they would prefer to see P.C. 1000 removed from the books. 

Concerning the role of the Public Defender's Office, the most common practice 
among attorneys comprising the staff of the PD's office is to recolmnend that 
a client choose diversion whenever a guilty plea appears as the most feasible 
alternative. Conversely, if a "not quilty" plea appears correct then the 
Public Defender does not recommend diversion, and the case goes to trial. 

The staff of the PD's office sees their role as one of explaining and clari
fying the ramifications of accepting diversion to the client and then allow
ing the client to decide for himself whether diversion will settle the case 
in a manner satisfactory to him. The Public Defender feels that the DA sees 
the purpose of the statute as one of clearing the court calendars,whereas 
the Public Defender feels that the aim is to relieve first time defendants 
from the stigma of a criminal conviction. 

Once the defendant is judged to be eligible for diversion and is referred to 
the Probation Department for suitability screening, both the DA and P.D., 
or private attorney (whichever is the case), effectively bow out of the pro
ceedings. On the part of both the prosecution and the defense, there is very 
little specific knowledge as to the actual programs to which divertees are 
eventually referred. 

The same situation seems to exist with respect to the judges of the Municipal 
Court. In responses given to a questionnaire submitted to them, the judges, 
admitted to have only general knowledge of diversion programs. Many were 
quite candid and sta.ted that they had very little knowledge of programs. Only 
one judge out of eleven responding indicated that he had visited one of the 
programs. Concerning whether or not the diversion programs met their "stat
utory" goals, the judges stated that they were dependent upon the Probation 
Department's informatLon that such is occuring. Two judges did indicate, 
though, that they felt that the diversion programs were not meeting their 
goals. 

As explained earlier, the APD is responsible for submitting a recommendation 
to the court regarding the defendant's suitability for diversion. Suitability 
means that the individual is 'sufficiently motivated to benefit from a program 
of treatment, education, or rehabilitation. However, it is the judge that 
renders the decision to divert or not divert'. Questionnaire responses de
monstrated that they very nearly always followed the recommendation of the 
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APD and they felt that the choice of the particular program was entirely up 
to the Probation Department. 

The judges were unanimous in feeling that counsel for the defense should be 
obtained or assigned and that counsel should play a role in the diversion 
process, though at least two judges stated that they would allow the divertec 
to represent himself In Pro Per in certain circumstances. 

Regarding the filing of pre-trb.1 motions such as a 1538.5, the responses 
were mixed, positive and negative concerning whether the filing of such mo
tions benefited the diversion process. There was unanimous opinion, though, 
regarding the expungement of the diversion record. Most felt that th~ most 
appropriate time was immediately following satisfactory termination from the 
program. 

When asked about the benefits of P.C. 1000 diversion, the responses ~ere varied 
and interesting. The answers were not that it saves court time as many had 
expected the judges to feel, but rather that the process benefits the defend
ant. Throughout all the questionnaires it was evident that the judges have 
a real concern for providing alternatives for fines and other penalities for 
the drug defendant. The judges are, however, uninformed as to many of the 
realities of the drug scene and of the programs operating in the community 
to assist those with drug-related problems. 

The major problem of P.C. 1000 in the courts has been one with its source un
related to the diversion statute itself. In the San Jose Municipal Court, 
the largest judicial district in the County, has thirteen departments. The 
calendar coordination problems have been monumental. On any given day one 
could find'one department packed to overflowing for a pre-trial conference 
appearances or arraignme~ts and find another department vacant. The confusion, 
overcrowding and lack of organi.z'ation affected all defendants, not just those 
eligible for P.C •. 1000 dispositions. 

This situation, though, is in the process of changing. A new Courts Adminis
trator has been hired. She has acted quickly to infuse some rationality and 
order to the flow of cases through the various departments of San Jose Muni
cipal Court. These actions should go a long way towards improving the con
fusing and often times frustrating experience·of appearing in court which had 
added to the already nebulous predicament of the divertee as he was bei~g 
processed. 

With respect to increased or decreased workload as a result of the advent of 
P.C. 1000, the Clerk of the San Jose Municipal Court has indicated that one 
additional full-time clerical position was added to the clerks staff to·handle 
the increased paperwork which has resulted from P.C. 1000. Actual court time 
has decreased due to P.C. 1000. There are less trials, pre-trial motion cal
endar appearances, sentencing hearings, and other appearances on the criminal 
calendar due to P.C. 1000. 

If the eligibility screening of the DA could be streamlined and a greater 
proportion of defendants were to know by the time of arraignment about their 
P.C. 1000 eligibility status (currently 27% have this information by 
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arraignment), the process could save the court and the defendant even more 
time and cost. This would allow the potential divertee to by-pass the pre
trial conference which is usually scheduled six weeks subsequent to arraign
ment. 

Shifting now to the role of the Adult Probation Department in P.C. 1000 Di
version, we find that it is quite extensive. They have the responsibility 
for determining the suitability of each potential divertee to participate 
in a program of t~eatment, education or rehabilitation and of monitoring the 
programs to which divertees are referred. 

It was the Probation Department, back in early 1973, that took the initiative 
to set up the network of programs that now exist. Within the Adult Probation 
Department, a Drug Diversion Unit has been established with funds provided 
by the County rather than S.B. 714. The Unit is staffed by one Supervising 
Probation Officer, five deputies, two clerical staff, and one community worker. 

Upon referral to the APD, an interview is conducted covering the topics listed 
in the law, i.e~ defendant's drug history, work experience, family background, 
previous arrest record, etc. Through this interview the Probation Officer 
must also determine whether or not the defendant is sufficiently motivated 
to benefit from diversion. If this is the case, then the officer will re
commend a program or class that appears to fit the defendant's needs and bud
get, since there is a fee charged for all classes. 

In this County, diversion usually does not continue beyond the six month min
imum. Throughout this time the probation officer receives reports of the di
vertee's satisfactory (or unsatisfactory) performance in the program. This 
usually amounts only to attendance at all sessions and of course, punctuality 
at all sessions. 

The role of the Drug Diversion Unit differs from the Probation Department's 
standard drug offender caseload in that divertees are usually involved less 
seriously with drug abuse and the fact that they have not been convicted of 
any offense, the Department does not have the same authority over the diver
tee as it does in the case of a convicted offender. However, in our inter
views with divertees, they often assume from their experiences that they are 
"on probation." 

The P~obation Department feels that P.C. 1000 Diversion is a beneficial pro
gram and well worth continuing. In the Supervisor's interview it was indi
cated that the six month minimum is not really necessary and could be elimin
ated. Regarding the expungement of records, it was indicated that the record 
of completion of diversion should be kept for the purposes of the criminal 
justice system only and should not be revealed in cases where a record of 
having gone through diversion would impair a person's chances of getting em
ployment, etc. 

The collecting and recording of divertee experiences was perhaps the most in
teresting aspect of the evaluation. Upon reading this portion one may con
clude that diversion is a negative experience for most persons; however, 
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there were many divertees who did not wish ~o respond to our questions but 
rather wanted to complete their program with the minimum amount of hassle. 

The negative response about diversion gained from divertees were generated, 
in most cases, not by the community program to which they were assigned, but 
rather with the experience of being processed through the Criminal Justice 
System. 

The most common feeling was a mixture of confusion, hostility, and resent
ment. Unfortunately the target of these feelings is the diversion class in
structor who has nothing to do with causing them. 

The evaluation team feels that this negative attitude on the part of divertees, 
because it is so prevalent, is the biggest single factor working against the 
success of P.C. 1000 Diversion. Many of the Drug Commission's recommenda
tions for change which accompany this evaluation are centered around improv
ing the processing within the Criminal Justice System so as to avoid this 
occurence. 

The programs themselves represent a wide range of alternatives, from basic 
drug education to intensive individual counseling. Many of the class leaders 
were able to overcome the hostility of the divertees as the class progressed. 
A visit to a program on the first session was a completely different exper
ience than a visit on an evening towards the end of the sequence. The atmos
phere changes and becomes more open and lively as the weeks progress. A ma
jority of the group leaders felt that the basic drug laws require change in 
order for their programs to perform the functions for which they were estab
lished and until such a time, they would only be handling cases after the 
damage had been done without being able to influence the cause of that damage. 

The evaluation team found a wide range of programs capable of dealing with 
a great variety of drug related problems. However, the data shows that the 
criminal justice processing of P.C. 1000 defendattts is counter-productive to 
the success of those programs. More often than not,"if a person refrains 
from the use of illicit drugs as a result of participating in drug diversion 
it is because he does not wish to undergo another such experience at the hands 
of the Criminal Justice System and not because he has realized that the use 
of drugs may damage his physical or mental health. 

It is not the purpose of this section to make recommendations for change. 
The Santa Clara County Drug Abuse Coordination Commission has proposed a set 
of recommendations which are attached to this evaluation; however, in closing 
we wish to make one final point of importance. 

The most urgent need with relation to P.C. 1000 Drug Diversion in this County 
is to begin meaningful communication among all of the agencies and community 
programs that are involved in the process. Most of the problems which have 
been generated to date are the result of the lack of communication among the 
various agencies. While realizing that each may have a separate function with 
relation to P.C. 1000, that can not be a justification for further delays in 
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creating a means for initial and ongoing communication. 

The communication is essential in order that all of the participating agencies 
develop a mutually agreed upon purpose for P.C. 1000 drug diversion in this 
County and then work together to accomplish that purpose. If this evaluation 
helps in any way to initiate this essential dialogue, then it h~s been suc
cessful. 
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P.C. 1000: COURT DIVERSION FOR FIRST TIME DRUG OFFENDERS 

RECOMMENDATION OF THE SANTA CLARA COUNTY 

DRUG ABUSE COORDINATION COMMISSION 

Inten.t 

The drug offender diversion statute, Penal Code Section 1000 is variously 
held to have a threefold intent. The~e intents are expressed as follows: 

1. To spare the first time offender (for simple possession 
of illicit drugs) the stigma of a criminal conviction by' 
diverting the defendant from the criminal justice system 
prior to trial irito a program of education, treatment, 0r 
rehabilitation. Upon successful completion of the pre
scribed diversion program the charges against the defendant 
are dismis·sed. 

2. To reduce the court workload 

3. To provide education, treatment, or rehabilitation to 
first time drug offenders_ 

However, in the course of Santa Clara County diversion evaluation it was ob
served that, given the current P.C. 1000 proces8 1 none of the three purposes 
of the law are being realized. The evaluation data suggests two reasons for 
this lack of success. The first is that the process itself is much too com-

·plicated and cumbersome to allow the goals of the statute to be accomplished 
and that, in addition, certain key features needed to achieve success are 
lacking. The second is that the three intents of the law are somehow incom- . 
patible and cannot be realized simultaneously. 

By examining the process from the point of view of each intent, it is easy 
to see the ways in which its purposes are not being met. In examining the 
process to determine the areas in which it does meet the intent, it will be 
helpful to r~fer to. the attached schematic diagram of how defendants are pro
cessed under P.C~ 1000 in Santa Clara County. 

When we study the process from the standpoint of the first intent, which is 
commonly referred to as giving the divertee a IIsecond chance", we find two 
significant factors negating that purpose. If part of intent number one is 
to actually divert the defendant from the criminal justice system into a 
community program, a brief survey of the schematic demonstrates that he is, 
in reality, merely being processed through a different route in the system 
rather than being diverted from it. As can be seen, the divertee is placed 
into a program of education, treatment or rehabilitation, but only after 
a lengthy journey through the system involving many court appearances. 
This would seem to be contrary to the stated intent of P.C. 1000. 
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Throughout the entire process until actual completion of diversion, the de
fendant can always be returned to trial if he fails to perform satisfactorily. 
However, the supposed benefit of this complicated process is that the diver
tee is spared the stigma of a criminal conviction by virtue of his fulfilling 
all of the requirements of his diversion. But even this benefit is doubtful. 

Upon satisfactory completion of the required term of diversion the charges 
against the divertee are dismissed; however, the divertee continues to have 
a record that he was involved with the criminal justice system for an alleged 
drug offense. First, there is the arrest record which is kept on file, and 
secondly, in the divertee's C.I.I. file it is noted that he has completed 
drug diversion under the terms of P.C. 1000. 

In several written documents ,and in a recent California Supreme Court de
cision (Morse vs. Municipal Court, SF 23115) it is stated that P.C. 1000 in
tends to save the first time offender from the burden of a drug conviction 
for what might have been a single act of indiscretion. The concept behind 
this is that the divertee will not be hindered later from enrolling in school, 
applying for employment, or otherwise attempting to improve the quality of 
his life because of some behavior in the past which was committed without full 
awareness of the consequences. But as the law currently is implemented, both 
the arrest record and the C.I.I. information are tantamount to a conviction 
in the eyes of a large segment of society. 

-. 
In addition, the common use of the term "first offender" to describe the de
fendant diverted under P.C. 1000 is itself an indication of the way society 
views such an individual. "Offender" implies that the individual has com
mitted the offense for which h<:: is diverted. In fact, no convict:Lm has 
been made, the offense is alleged, and the individual's innocence must be 
assumed in our justice system. We should avoid any implication that the 
individual participating in the P.C. 1000 diversion process is guilty, and 
specifically, we should avoid use of the term IIfirst offender". 

To summarize the effects of the current process as it applies to the first 
intent of the law, there is ample evidence to suggest that it is not being 
realized. First the defendant is not actually being diverted but is being 
shunted through an alternate route in the criminal justice system. Secondly, 
upon successfully completing diversion, the individual is not actually re
ceiving the benefit of avoiding a criminal conviction based upon the current 
record keeping system. 

Examining drug diversion with respect to the intent of reducing the criminal 
justice workload, several faults and inconsistencies can be observed. As in 
the previous discussion, one can examine the schematic diagram to determine 
if the goal is actually being realized. In many respects the issue is much 
the same as before, the defendant is not being diverted from the system but 
simply through another route. From the standpoint of the number of trials 
being held, P.C. 1000 has reduced that bottlenec~ but in nearly all other 
areas, court resources are being used to the extent that they were previously 
to P.C. 1000. In fact, in some areas of the system the workload has increased. 

In the Adult Probation Department, for example, the Drug Diversion Unit which 
employs seven full time officers to investigate cases and monitor programs 
was funded for approximately $100,000 and implemented exclusively to handle 
the P.C. 1000 caseload. As indicated in the evaluation, out of the 986 cases 
diverted in 1973, only a small percentage would have involved significant 
probation department time had P.C. 1000 not been in existance. 
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To give further evidence to show that drug diversion has not reduced court 
workload, we have learned that prior to the inception of this statute, the 
great majority of the first time drug possession offenses were settled with 
a guilty plea. This form'of adjudication negates the need for a ~r.ial as 
does P.C. 1000. The usual disposition was a small fine and seldom involved 
a jail term for the first offense. However, with the implementation of P.C. 
1000, which has for all practical purposes replaced the guilty plea in pop
ularity, the judicial process for drug possession offenses has become incredibly 
complex and lasts much longer. 

But even if the goal of "unc-logging" the courts had been achi~ved, there is 
serious doubt that this would be consistent with the other purposes of the 
law. In fact, in the State Supreme Court decision in Morse vs. Municipal 
Court referred to above, the ruling was that P.C. 1000 was not intended.to 
save court time but to provide meaningful services to assist divertees with 
problems that they might have. This is logical since if the law int~nds to 
provide education, treatment, or rehabilitation to persons which have been 
brought into the criminal justice system for certain alleged offenses, then 
that same system should make available its full resources to accomplish that 
goal rather than undermine it with another goal of reducing its own work-
load. 

Assessing the degree to which the third intent of P.C. 1000 j that of provid·· 
ing helping services to divertees, has been accomplished is a complicated 
matter with several variables. The Santa Clara County evaluation did not 
make use of sophisticated pre/post testing to measure change as a result of 
participation in diversion programs. However, by recording in great detail 
the entire process in order to document the environment in which the diver-

'sion program is being conducted, a great deal was learned which gives an in
dication that the goal of treatment, education, or rehabilitation is not be-
ing realized. 

The schematic diagram does not adequately convey the real experience to which 
the divertee is subjected. From the outset he remains uninformed of the al
ternatives open to him as he faces his journey through the criminal justice 
system. In effect the defendant receives a double message about the offense 
which he has committed. 

Since possession of even a small amount of such illicit drugs as marijuana 
is a felony in California, the arrestee is booked as such. Later, however, 
the charge is reduced to a misdemeanor by the DA under the provisions of Sec
tion 17 of the Penal Code. Following this, criminal proceedings under the 
normal court process are instituted against the defendant. The message h:re 
is that the defendant is to be treated as a law violator and he'must suffer 
the conc~quences of his actions. 

When at a later date after several court appearances the potential divertee 
learns of his eligibility for diversion, a great deal of confusion and frus
tration may be generated. At this point the message is that the court wishes 
to offer him a second chance and to make available to him treatment or rehab
ilitative services. This frustration is often compounded by the fact that 
often the divertee has to pay an attorney a fee to obtain diversion for him 
when, in fact, diversion is automatic if he meets the specific e1igiblity 
criteria of P.C. 1000. 
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Many times the judicial process will proceed up to the stage of the pre-trial 
conference before the divertee begins to get any idea about the details of 
the provisions of the diversion statute. Often the defendant will attempt 
to plead quilty at arraignment, and the judge will have to explain to him 
that he may be eligible for diversion and tc enter another plea. Once eli
gibility is determined and the defendant indicates that he is interested 
in pursuing the matter, his case is shifted to the probation calendar where 
several more court ap'pearances and an extensive probation department invest
igation are required in order to determine suitability. Finally the defend
ant is "diverted" to one of several community programs. Our interviews with 
divertees have adequately demonstrated that very few individuals apprcach 
their court-mandated program with a positive attitude about what they might 
receive. 

The conclusion indicated by the data in the evaluation is that the environ
ment created by the current diversion process, beginning to end, is that it 
is wholly counterproductive to the goals of treatment or rehabilitation. An 
education of sorts does occur. Most divertees are educated if nothing else , , 
to the realities of the criminal justice system. It would seem that if the 
intentio~ of the law is to actually help divertees from becoming further in
volved wLth drugs or the law, then several modifications of t~e existing im
plementation of drug diversion must occur. It is our purpose in the next 
section to propose some specific changes in order to accomplish that goal. 

Recommendations 

Based upon the data obtained in the diversion evaluation and the time spent 
reviewing the evaluation by the Task Force on Secondary Prevention of the 
Santa Clara County Drug Abuse Coordination Commission, the following recom
mendations are proposed for change in drug diversion. 

Some of the proposed changes will require modification by the legislature of 
certain provisions in the statute, others will only require modification of 
the process as it currently operates in Santa Clara County. The recommenda
tions are structured in terms of the major areas of concern which have been 
iden~ified by members of the Drug Abuse Commission at a special workshop held 
to study the results of the evaluation. 

I Information Provided to Divertees: 

It is recommended that at the point of entry into the criminal justice . 
system, preferably at booking,that the potential divertee be informed of all 
of the alternatives open to him in the system. This will prevent the defend
ant from making premature choices which may later prove to jeopardize his 
standing with the courts. 

'. 
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Based upon the recent Morse vs. Municipal Court decision of the State Supreme 
Court, the defendant should be advised that he will be allowed to file pre
trial motions such as a 1538.5 motion to contest an illegal search and sei
zure prior to opting for diversion. 

II Education, Treatment, and Rehabilitation Services Provided to Divertees; 

This is a recommendation which covers several areas of concern There 
is a concern by the Drug Abuse Commission about the merging of the treatment 
and rehabilitative services as exemplified by the assistance provided to 
clients by mental health agencies and community programs with the criminal 
justice system which occurs during court-mandated treatment. Members of the 
mental health profession express the doubt that treatment or rehabilitation 
can be effective in an enviromnent where the client knows that his progress 
must be reported to agencies wi thin the criminal justice system. ,Therefore, 
to alleviate this problem and to satisfy the needs of the criminal justice 
system, it is recommended that the current investigatory and monitoring role 
of the Adult Probation Department be replaced with a brief, well conceived, 
orientation seminar for divertees in order to inform them about drug laws 
and the con~equences of a second offense. In addition to this seminar the 
divertee will also have the opportunity to undergo a diagnostic screening by 
a health agency such as the intake process which will occur at the Central 
Intake Unit. 

Upon attendance at the orientation session, which itself would be mandatory, 
the divertee will be judged from a legal standpoint to have satisfactorily 
compl~tcd P.C. 1000 drug diversion. At this point charges against him will 
be dismissed. However, the divertee may enter$n~ducation or treatment pro
gram based upon the results of his screening by the health agency. At that 
point all of the drug abuse related services of the community will be avail
able to him. 

III Records of Divertees: 

In order to fully implement the intention of P.C. 1000 to free the di
vertee from the stigma of a criminal conviction, the current procedure of 
maintaining records about the divertee must be modified. Both the arrest 
record and the C.I.I. record, unexpunged, function at this point to subvert 
the purpose for which the statute was enacted. It is recommended that both 
the arrest record and the C.I.I. disposition record be expunged, and that the 
only records which sho~ld be maintained are those which will be consulted to 
determine future eligibility for diversion. Access to diversion records - " , 
which should be maintained in a special limited file, will .not be for any 
other purpose on the part of law enforcement or potential employers. 

IV Inter-Agency Communication Regarding the Operation of Diversion: 

Perhaps the most glaring deficiency discovered during the evaluation was 
the lack of communication and coordination among those agencies in the County 
responsible for the implementation and operation of drug diversion. This 
lack of communication and coordination has resulted in a compartimentalized 
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process in which each agency has little knowledge of the problems of another. 
Currently the Adult Probation Department is having a problem with the number 
of second time offenders which ar:e slipping past the District Attorney I s eli
gibility screening process. However, very little effective communication is 
taking place to settle the matter. There are many other areas in which com
munication among the agencies will. benefit the overall process of diversion. 
The central benefit of such communication will be that those responsible for 
diversion will reach some mutual agreement as to the goals and purposes of 
P.C. 1000 diversion in Santa Clara County rather than relying on vague di
rectives which each agency received at th~ inception of the law two years ago. 
To this end, it is recommended that there be established some formal mechan
ism of communication and coordination under the auspices of the Drug Abuse 
Coordination Commi.ssion which would include representatives from all criminal 
justice agencies and representatives from the treatment community on a regu
lar basis to discuss all issues related to the operation of P.C. 1000 in 
Santa Clara County and would be able to work towards modification of the pro
CElSS in the County, withln the limits of the 1a'(o1, so as to best accomplish 
i.ts goals. 
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" Month 

Jan~~ry 

February 

,i March 

April 

May 

June 

July 

August 

September 

O~tober 

November 

December 

Year Total: 

1973 Total: 

Cases 

Cases 

DIVERSION I 74 

Referrals Diverted Rejecte.d T~rminations 

Unsatisfactory Satisfactory 

120 86 34 16 82 

90 66 24 14 36 

130 99 31 17 ')6 

125 84 31 23 79 

138 120 18 19 S8 

119. 97 22 19 72 

101. 83 18 16 95 

151 120 31 10 45 

126 99 27 17 66 

173 126 47 23 23 

119 92 27 10 83 

133 101 32 13 67 

1525 1173 342 197 762 

1307 996 321 89 337 

still in process on 12 /31/74: 745 

still in process on 12/31/73: 556 
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