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ADMINISTRATIVE POWER IN THE INDIVIDUAL COURTS 

A. THE SUPREME JUDICIAL COURT 
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THE SUPREME JUDICIAL COURT 

POWERS OF THE JUSTICES 

Bases and Exercises of the Power of "General Superintendence" 

The Supreme JUdicial Court draws its administrative power 

from two sources: (1) the Constitutional separation of powers 

and its Constitutional creation of a Judicial Department 

(Articles XXIX, XXX) and (2) statute. More recently, the Supreme 

Judicial Court has utilize 1 the Constitutional basis of admin­

istrative power. As examples, the court, without specific 

statutory authorization, has adopted (with minor variation) 

the Code of Judicial Conduct of the Am~rican Bar Association; 

passed rules regarding the practice of part-time judges and 

clerks and their partners or associates (SJC Rule 3:25) i adopted 

Canons of Ethics governing lawyers who practice in the Common­

wealth (SJC Rule 3:26) (also a variation of the American Bar 

Association rules) i and the court has passed an administrative 

rule (SJC Rule 3:23) pursuant to its decision in OICoinls v. 

Treasurer of Worcester County Mass. Adv. Sheets 163 (1972), a de­

cision which asserts the court's own inherent constitutional power. 

The O'Coin decision merits discussion because it was the 

first broad assertion in Massachusetts of the inherent power 

of the courts. It involved the power of a Superior Court 

judge to encumber the county for the expense of a tape 

recorder which he determined to be necessary for operation of 

a session of his court. The County Treasurer, when presented 

with the bill for the tape recorder, refused to pay it; the 
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store which sold the tape recorder to the court filed a writ 

of mandamus to compel the Treasurer to pay for the tape recorder. 

The Supreme Judicial Court, in a decision written by the Chief 

Justice, said that, apart from a statutory provision allowing 

the court to encumber the county for expenses (MGLC 213 §8), the 

court has inherent power as a separate department of government 

to provide "adequate and sufficient resources to ensure the 

proper.' operation of the courts. n Furthermore, the Chief Justice, 

writing for the court, said the court has authority to perform 

"certain ancillary fUnctions, such as rulemaking and judicial 

administration, which are essential if the courts are to carry 

out their constitutional mandate. lI The Chief Justice fur:ther said 

that even though the General Court "may enact legislation which 

declares or augments the inherent powers of the judiciary," once 

having established the judiciary, no other branch of government 

can impair the conduct of the judiciary. As a result of this 

decision, which went well beyond the power to buy an $84 tape 

recorder in asserting very broad inherent power in the courts, 

the Supreme Judicial Court passed a rule and created the procedure 

by which the various courts or judges could encumber the Executive 

Department of the Commonwealth. By the rule (SJC Rule 3:23) 

the Supreme Judicial Court asserted its own power to be the 

final arbiter of the use of inherent powers by other courts. 

In the words of a judge of a lower court, however, lIby the 

O'Coin decision the Supreme Judicial Court gave the judges 

inherent power, by the rule pursuant to the O'Coin decision, 

they assumed the power unto themselves." 
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One reason the Supreme JUdicial Court 'was able to assume 

this power unto itself was a statute, MGLC 211§3, which was 

first passed in 178 , and was amended in 1956. It reads: 

The Supreme Judicial Court shall have general super­
intendence of all courts of inferior jurisdiction to 
correct and prevent errors and abuses therein if no 
other remedy is exp~'ess1v providedi and it may issue 
a.l1 writs and processes to such courts and to corpor­
ations and individuals which may be necessary to the 
furtherance of just:ce and to the regular execution 
of the 1awl .. 

In addition to the foregoing, the justices of the 
Supreme Judicial Court shall also have general 
superintendence of the administration of all courts 
of inferior jurisdiction, including, without limit­
ation f the prompt hearing and disposi·tion of matters. 
pending therein, and the functions set forth in section 
three C; and it may issue such writs, summonses and 
other processes and such orders, directions and rules 
as may be necessary or desirable for the furtherance 
of justice, the regular execution of the laws, the 
improvement of the administration of such courts, and 
the securing of their proper and efficient administration. 
Nothing herein contained shall affect eXisting law govern­
ing the selection of officers of the courts, or limit the 
existing authority of the officers thereof to appoint 
administrativ9 personnel. 
(emphasis added) 

This statute and the principles in it under1y much of 

the following discussion. 

More recently the Supreme Judicial Court defined with more 

certainty the doctrine of separation of powers as that doctrine 

relates to the administrative operations of the courts (Opinion 

of the Justices of March 29, 1974, with respect to H. 5293). In 

Massachusetts, the Supreme Judicial Court can be called upon by 

either the House of Representatives, the Senate or the Governor 
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or the Governor's Council to give advisory opinions regarding pro­

spective legislation. The legislation discussed in this advisory 

opinion would have created an Electronic Data Processing and Tele-

communications Commission, made up of appointees from each of the 

branches of government to serve each of the branches of government. 

The Court said that the Legislature cannot create a 

commission and require the court to participate in it, especially 

when the commission woul~ not exercise primarily a judicial 

function. In the saying of that, the Court reiterated the 

doctrine of separation of powers, noting that in Massachusetts, 

the doctrine of separation of powers as stated by Article XXX 

"is in a most explicit form, and on its face calls for a com­

plete and rigid division of all powers among the three branches. 1I 

The Court noted that they clearly have the power to appoint 

or remove officers whose duties are closely connected with the 

judicial work of the court (and cites a case which dealt with 

the appointment of auditors). It also notes that, although the 

Executive Department may manage public buildings, the doctrine 

of inherent power, as pointed out in the O'Coin case, requires 

adequate court facilities. The Court also notes in a footnote 

that "Protection of the independence of the judiciary was the 

exclusive purpose of the original draft of the Massachusetts 

separation of powers clause as drafted by John Adams." That 

draft read "The Judicial Department of the state ought fo be 

separate from, and independent of, the Legislative and Execu-

tive powers." 
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These two cases are important to any discussion of the ad-

ministration of the courts, primarily because they are the most 

recent assertion of the doctrine of separation of powers, but 

also because some of the language of the cases would seem to 

raise serious constitutional questions about present administra­

tive practices in the courts should those pr.actices -be brought 

to issue . 

Besides the broad statutory grant of administrative power 

of MGLC 211 §3, the Supreme Judicial Court has other and more 

specific statutory grants of administrative power concerning 

other courts. It has specific approval power over the rules 

and forms of the Housing Court (MGLC 185A §7). EVen though 

there is no specific provision for review of Superior Court 
( 

rules by the Supreme Judicial Court, "the rules of the Superior 

Court shall not conflict with those of the Supreme Judicial 

Court." (MGLC 213 §3). The Judges of the Probate Courts may 

make their own rules subject to review by the Supreme Judicial 

Court (MGLC 215 §30), but the Chief Justice of the District 

Courts can make his own rules and forms (MGLC 218 §§43, 43A, 43B). 

The Supreme Judicial Court, by statute, has particularly 

close duties of superintendence over the Probate Courts. 

For example: The Probate Court shall direct issues of fact to 

be tried by a jury "in accordance with the practice established 

by the Supreme Judicial Court in like cases." (MGLC 215 §16). 
;' 
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The Chief Justice of the Supreme Judicial court shall appoint 

three probate judges to an administrative committee of the 

Probate Courts (MGLC 215 §30A). A justice of the Supreme 

Judicial Court must certify the need for additional space 

for Probate court records (MGLC 215 §54). Each Register of 

Probate must file annual reports with the Executive Secretary 

of the Supreme Judicia: Court (MGLC 217 §8). 

The assignment of judges to the three Appellate Divisions 

of the District Courts by the Chief Justice of the District 

Courts is subject to the approval of the Chief Justice of the 

Supreme Judicial Court (MGLC 231 §l08). Furthermore, the 

designation of one of these judges as presiding justice shall 

also be subject to the approval of the Chief Justice of 

the Supreme Judicial Court. If any justice, special justice, 

clerk, or officer of any District Court fails or refuses to 

comply with any order of the Chief Justice of the District 

Courts in the performance of his duties and powers, the Chief 

Justice of the District Courts shall report such person or 

persons to the Chief Justice of the Supreme Judicial Court 

(MGLC 218 §43A). 

Upon such report the full hench of the Supreme 

Judicial Court, after notice and hearing, shall make an 

appropriate order as to the matter involved (MGLC 218 §43A). 

-6-



.. 
i 

r. 
! 

r~ I-i 
•

;1 
'1""' 

• • • •"''' .. , . . """.~ 

I 

The legislation establishing the office of Executive 

Secretary of the Supreme JUdicial Court (MGLC 211 §3C) provides: 

"The executive secretary, subject to the direction and 
supervision of the justices of the supreme judicial 
court, shall perform the following functions and shall 
make reports and recommendations to the justices 
of the supreme judicial court relative thereto:--

a. Examinat~on of the administrative methods, 
sys~ems and activities, relating to their 
offices or employment, of the judges, clerks, 
registers, ~ecorders( stenographic reporters 
and employees of all courts of the common-­
wealth and the offices connected therewith . 

b. Examination of the state of the dockets 
of the courts, securing information as to their 
needs of assist,ance, if any, and preparation 
of statistical data and reports of the business 
9f the courts. 

c. Examination of the 'arrangements for accomoda~ 
tions for the use of the cour'ts and the clerks, 
registers and recorders thereof, and the exam­
ination of the arrangements for the purchase, 
exchange, transfer and distribution of equipment 
and supplies therefor. 

d. Investigation and collection of statistical 
data relating to the expenditures of public 
moneys, state, county and municipal for the oper­
ation and maintenance of the courts and the of­
fices connected therewith. 

e. Examination, from time to time, of the opera­
tion of the courts and investigation of complaints 
with respect thereto. 

f. Attendance to such other matters necessary 
to carry out the provisions of this section and 
sections three D, three E, and three F as may be 
assigned by the justices of the supreme judicial 
court." 
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Obviously, such duties require the courts to cooperate 

with the Executive Secretary's office. The extent of the 

cooperation is defined by MGLC 211 §3D: 

All judges, clerks, registers, recorders and sten­
ographic reporters and their assistants and employ­
ees, the administrative committee of the district 
courts, the administrative committee of the probate 
courts, the board of probation, and commissioner of 
probation and all ~robation officers shall comply 
with any and all requests made by the executive 
secretary for information and statistical data bear­
ing on the state of the dockets of the courts and such 
other information as may reflect their activities and 
the business transacted by them, and the expenditure of 
public moneys for the courts and the offices connected 
therewith. The attorney general and all district 
attorneys shall comply with any and all requests 
made by the executive secretary for statistical 
data bearing on the operation of their offices. 

The Supreme Judicial Court has exercised its super-

intendence power in cases and by rules, orders, directions 

and personal correspondence. 

Rule 3:23 of the Supreme Judicial Court was enacted 

after the decision in the previously discussed O'Coin case. 

The rule requires a defined procedure to be followed whenever 

a judge seeks to exercise his inherent power regarding the 

purchase of goods, services or facilities necessary to 

the court's functioning. No judge shall bind or attempt 

to bind the Commonwealth or County in excess of an appro-

priation, or where there is no appropriation, without the 

-8-
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written approval of the Chief Justice or Chief Judge of the 

appropriate court. A copy of the written approval must be 

sent to the Executive Secretary of the Supreme Judicial 

Court. The request for approval shall be in the form of 

a memorandum which sets forth (1) the nature and cost of 

the go?ds or services, (2) why the judge considers it nec-

essary, (3) a chronology of any prior administrative action 

taken to securelthe croods or services, and (4) what the 

judge seeks to do . If the appropriate Chief Judge or 

Chief Justice approves the request he must send a copy of 

his approval to the judge making the request and to the 

Executive Secretary of the Supreme Judicial Court. If 

the Chief Justice or Chief Judge disapproves, then the 

judge making the request may appeal in writing to the 

Chief Justice of the Supreme Judicial Court. The 

commentary provided upon the announcement of this rule 

notes that judges are "to proceed cautiously, and with 

due consideration, for prerogatives of the Executive Depart-

ment and the Legislature ... " 

Other rules of the Supreme Judicial Court regarding 

superintendence of other courts and judges are Rule 3:02 

which limits the private practice of special judges and clerks 

or assistant clerksi Rule 3:08, which regulates the sten-

agraphic notes of all courts and says that they must. be kept 

for up to six years, Rule 3:09, which provides for the dis-

posal of obsolete recordsi and Rule 3:17, which creates a com­

mittee on complaints of three judges oriformer judges 

and two members of the Bar to be appointed by the full court 
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to. cansider camplaints against judges after preliminary 

examinatian by the Executive Secretary. 

The arders af the Caurt indicate mOore clearly the 

parameters af the caurt's superintendence pawer.s. Orders 

are nat printed and usually relate anly to. specific situ­

atians. Far example, within the last three years, the Caurt 

has issued arders, by a vate af the justices, pertaining to. 

such subjects as: 

A. The pawer af attarneys in the military service to 
represent military persannel in the Caurts af Massa­
chusetts, even thaugh thase attarneys are nat members 
af the Massachusetts Bar; 

B. The right af third-year law students to. appear in 
Superiar Caurt an appeals fram the District Caurt; 

C. The creatian af a standing cammittee af state caurt 
judges to. canfer with federal judges an matters af 
camman cancern; 

D. The appaintment af a retired Supreme Judicial Caurt Jus­
tice and Superiar Caurt Judge as Special Master in the 
single justice sessian; and a definitian af their duties; 

E. The admissian to. the Bar af a nan-citizen; 

F. The use af a mechanized schedule af the Probate 
accounts exceeding 8-1/2 by 11 inches; 

G. The calling of cases in the single justice session 
pending in excess af six manths since filing; 

H. The calling up of all outstanding final reports of the 
commissioners, Masters, Special Masters, ar auditars 
at a particular session; 

I. The resignation of lawyers with prejudice; 

J. The appointment of private counsel for post-convic­
tion remedies in place of the Massachusetts Defenders 
Committee; 

" 
K. Authorization to the Judge of the Housing Caurt of the 
City of Boston to. permit videotaping in his court with 
certain conditions; 

-10-
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L. The procedure for filing of papers in the Appeals 
Court and the Supreme Court; 

M. The disbarment of an attorney convicted of a felony 
in any court of the Commonwealth. (This order says that 
only the Supreme Judicial Court may take action'on such 
attorney. Prior to this the Superior Court could dis­
bar such attorney when convicted before it.) 

N. Dates and page references to be included in briefs and 
other memoranda; 

O. The postponement of the effective date of the new 
rules of civil procedure which had been approved by the 
court and awaiteu amendatory legislation. 

P. The Land Court's power to store papers and records at 
the State records centers subject to the approval of the 
Executive Secretary; 

Q. The size and manner of filing all court papers; and 

R. Admission to the Bar of persons 21 years of age and 
admission by motion to the Bar; 

One additional significant example of the Supreme Jud-

icial Court's exercise of its supervisory power is contained 

in a memorandum made public regarding a conference the Court had 

with the Chief Justice of the District Court concerning p~o-

cedure in the Troy mat'ter. The full bench of the Supreme 

Judicial Court met with the grievance committee of the Dis-

trict Court. The Supreme Judicial Court allowed the grievance 

committee of the District Court to release its report, 

clarified the power of the Chief Justice of the District 

Court to assign any District Court judge to District Courts 

other than those to which they were appointed and also clarified 
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his power of supervision of court records. The Court also 

clarified Chapter 218 §43A which, as noted above, requires the 

Chief Justice of the District Courts to report any failure to 

comply to the Chief Justice of the Supreme Judicial Court. l 

When dealing with a speclfic problem regarding a specific 

judge, the Court or its ~xecutive Secretary acts by letter or 

through personal confrontation . 

Powers of Internal Superintendence 

The Supreme Judicial Court also has statutory power which 

allows it to govern itself to some extent. Chapter 211 §12, 

says "the Supreme Judicial Court shall hold sittings for the 

hearings and determination of questions of law arising in 

any cases at such times and places as the Court shall by 

rule determine . .. " (MGLC 211 §12). It further provides 

that the court may adjourn to other places which are "most 

conducive to the dispatch of business and to the interests 

of the public. II If there are matters before the Supreme 

Judicial Court requiring jury trial, all such jury trials 

should be held in Suffolk County or as the Court otherwise 

decides (MGLC 211 §17). "The justices of each [Supreme Judicial 

or Superior] Court, except as otherwise provided, shall 

make such arrangements for attendance of a justice at the 

several times and places appointed for holding their court 

as will be most convenient and as will ensure the prompt 

performance of their duties" (MGLC 213 §9). The Court may 

~Charges had been made against District Court Judge Troy. 
There were hearings before a panel of three District Court judges. 
No one was too certain as to how to proceed on those charges or 
the hearings. The memorandum of the conference is significant 
because in it the Court defines an administrative statute adminis­
tratively rather than adjudicatively - by a case. 
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adjourn an established sitting in one shire town to anobher 

in the same county (MGLC 213 §10). (MGLC 213 §ll says that if 

the judge is absent it is the sheriff's duty to adjourn the 

session.) The Supreme Judicial Court or the Superior Court can 

designate the shire town where a case may be tried (MGLC 231 

§82). Most of these statutes are not pertinent since the Court 

has not sat outside of Boston in recent years . 

Rule Making Power 

With the exception of matters of ethics,2 the Court has 

rarely passed rules without some broad or specific grant of 

authority from the Legislature. Besides the grants of powers 

listed above, there exist many other specific legislative grants 

to the Supreme Judicial Court of rule making powers. The 

principal grant is in MGLC 213 §3, which statute gives both the 

Supreme Judicial Court and the Superior Court power to make 

rules in eleven areas. It reads: 

The courts shall, respectively, make and promulgate 
uniform codes of rules, consistent with law, for reg­
ulating the practice and conducting the business of 
such courts in cases not expressly provided for by law, 
for the following purposes: 

First, Simplifying and shortening pleadings 
and procedure. 

Second, Prescribing the terms upon which amend­
ments will be allowed or unnecessary counts and 
statements stricken from the record; discouraging 
negligence and deceit; preven~ing delay; securing 
parties from being misled; placing the party not 
in fault as nearly as possible in the condition 
in which he would have been if no mistake had been 
made; distinguishing between form and substance; 
and substituting fixed and certain requirements 
for the discretion of the court. 

Third, Conducting trials. 

2 In the area of ethics, the Court has adopted the ABA Can­
onS of Ethics for Judges and Lawyers (SJC Rule 3: 22, 3: 25) , limited 
the practice of clerks and assistant clerks (SJC Rule 3:02) and 
appointed a committee of Bar overseers for bar discipline problems 
(Rule 4:01-4:08). 
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Fourth, Presenting distinctly the questions to 
be tried by the jury . 

Fifth, Giving a party such notice of the evi­
dence which is intended to be offered by the 
adverse party as will prevent surprise and 
enable him to prepare for trial. 

Sixth, Prescribing such forms of verdicts as 
will place upon the record the finding of the 
jury . 

Seventh, Tt~ entry of judgment by the clerk 
under a general order in all cases ripe for 
judgment . 

Eighth, Expediting the decision of causes and 
securing the speedy trial thereof . 

Ninth, Remedying abuses and imperfections in 
practice and diminishing costs. 

Tenth, Filing and hearing motions to set aside 
verdicts and notifying adverse parties thereof. 

Tenth A, Making effective the declaratory pro­
cedure provided by chapter two hundred and 
thirty-one A . 

Eleventh, The superior court may alsc~make and 
promulgate such rules for the regulation of the 
printing, publication and distribution or trial 
lists and for notifying attorneys of trials in 
civil cases as the public convenience in the 
several counties requires. 

The rules of the Superior court shall not conflict with 
those of the Supreme Judicial Court. 

Pursuant to other statutes the Supreme Judicial Court 

may make specific rules regarding: 

the extent to which papers entered in any court will 
be put upon the record (MGLC 221 §27); 

the destruction of obsolete and useless paperJ 
(MGLC 221 §27A); 

the form of original writs (MGLC 223 §16); 

-·14-
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the form for precepts for arrest and attach­
ment (MGLC 223 §86) i 

the taking of depositions to perpetuate the test­
mony of witnesses (MGLC 233 §57); . 

the form of execution (MGLC 235 §22); 

persons authorized to take bail (MGLC 276 §57). 
[This power is shared jointly by the Supreme Jud­
icial Court and the Superior Court. The Superior 
Court has established such rules.} ; 

exhibits and the number of copies, forms, printing. 
filing and disposition of all documents relating 
to appeals (MGLC 278 §33G); 

the holding of conferences of the judges of the 
various courts (MGLC 211 §3F); 

notice in courts of insolvency (MGLC 216 §18) i 

the sittings of the Supreme Judicial Court (MGLC 
211 §12) . 

The Court has made rules in conformity with such statutes • 

However, the Court has made some other rules for which there is 

less specific statutory authority. The Supreme Judicial 

Court, on July 13, 1973, promulgated new rules of civil pro-

cedure, analagous to the Federal Rules of Civil Procedure. At 

this date, the Court has not sought enabling legislation for 

these rules, but instead legislation was introduced and passed 

which would amend the statutes which also deal with civil pro-

cedure. The significance of this approach to legislative approval 

-15-



lies in the two possible interpretations which can be posited 

regarding it: (1) the Court is asserting its own inherent power 

to control its business - via civil procedure - or (2) the 

Court's action is in compliance with the statutory grant of 

power made to it in MGLC 213 §3 (supra, p. 13) which can be 

read as a broad mandate to deal with procedure as the Supreme 

Judicial Court sees fit. In either event, whether the Court's 

action is based on its inherent power or on its statutory rule-

making grant, the enactn~nt of the Massachusetts Rules of Civil 

Procedure represents a significant administrative action by the 

Court. The new rules substantially change civil procedure in 

Massachusetts. Among other things, ,they abolish the long-

existing distinction between law and equity . 

. 1 Earlier, in 1966-67, the Court faced a constitutional con-

frontation regarding its rule-making power. There had been 

several unsuccessful legislative attempts to allow greater 

pretrial discovery than existed at common law. Finally, on 

June 1, 1967, the Supreme Judicial Court passed Rule 3:15, similar 

to the Federal Rules of Civil Procedure regarding discovery and 

depositions. The Court acted in the face of poss~ble repeal by 

the Legislature, but the Legislature's failure to act resolved 

the impasse. The passing of this rule could also have been 

either an exercise of the power contained in Chapter 213 §3 or 

an exercise of inherent power: in any event, at that time, there 

was a confrontation with the Legislature regarding rules and the 

Court's position won. 

Other rules of the Supreme Judicial Court pertain to 

procedure and practice before it (Rules 1:01 to 1:25) 
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consistent with legislative grants, procedure in both the 

Supreme Judicial Court and the Superior Court (Rules 2:01 to 

2:31); guides for masters and auditors in the Supreme 

Judicial, Superior and Probate Courts (Rule 2:32); the 

designation of special masters and commissioners by the 

Supreme Judicial Court (Rules 2:35A and 2:50A); single 

justice sittings (Rule 2:53); allocation of expenses of 

cases before a Sing18 Justice (Rule 2:53A) i admission 

to the bar (Rule 3:01); regulation of the private practice 

of special justices, clerks and their associates (Rule 3:02); 

records of the Supreme Judicial Court, Appeals Court and Superior 

Court (Rule 3:07); destruction of stenographic notes and 

obsolete records (Rules 3:08 and 3:09); assignment of counsel 

in indigency cases (Rule 3:10); use of third year law 

students in the District Courts (Rule 3:11); contingent 

f82s (Rule 3:14); establishment of the Massachusetts Jud-

icia1 Conference (Rule 3:16); establishment of a Committee 

on Complaints (Rule 3:17); incorporation of attorneys 

(Rule 3:18); limited practice of attorneys from other jur-

is dictions (Rule 3:19); style and size of court papers 

(Rule 3:20); and adoptio~ with variations, of the ABA canons 

of ethics (Rule 3:22). 

Appointment and Assignment Power of the Justices 

All Massachusetts courts have powers of appoint-

ment and removal. In some instances the appointments are 

solely within their power, while in other instances various 

judges of the courts are asked to approve appointments made 
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by other court personnel (e.g., clerks) or even members of the 

Executive Department (e.g., sheriffs). In the latter case, 

the courts' power of approval can actually become a joint 

power of appointment; if the courts have to approve somebody 

appointed by somebody else, they can refuse their approval 

until a candidate satisfactory to them is appointed. 

The Supreme Judid '3.1 Court has been cri ticiz~d for 

allowing itself to be bound by specific legislation creating 

administrative or assistance positions for itself, rather than 

inserting line item positions into the budget. In the Office 

of Executive Secretary to the Justices of the Supreme Judicial 

Court, for example, the professional staff is statutorily 

limited to three persons (MGLC 211 §3B), a limit the Court 

finds restrictive and has consequently sought to remove. On 

the other hal."ld, -the Supreme Judicial Court has not sought 

specific statutory appointment power over the personnel most 

directly serving it. The Court has the power to appoint law 

clerks, steD0graphers, and other clerical assistance it sees 

fit subject to appropriation from the Legislature (MGLC 211 §23). 

The Court submits for approval and transmittal all requests for 

appropriations to the Executive Department before they go to 

the Legislature. 
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MGLC 211 §3A, which says that there shall be an Executive 

Secretary to the Justices of the Supreme Judicial Court to be 

appointed by said justices to serve at their pleasure, and 

then lists the qualifications and salary limitations on such 

Executive Secretary, is an ex~mple of the Court's direct and 

sole appointment power. MGLC 2'11 §3B exemplifies the second 

form of appointment power mentioned above: "The Executive 

Secretary, with the approval of the Justices of the Supreme 

Judicial Court, shall appoint such employees not to exceed 

three." 

The members of the Supreme Judicial Court can appoint 

the Clerk of the Supreme Judicial Court for the Commonwealth 

for a term of five years and an assistant clerk for a term 

of three years (MGLC 221 §l). They also appoint an assistant 

clerk for Suffolk County (MGLC 221 §4). 

The Clerk for the Supreme Judicial Court for the County 

of Suffolk, the Clerks of the Superior Court in Suffolk County 

(oBe civil and one criminal), and the Clerks of Courts in all 

of the other counties, who act as clerks of the Supreme Judicial 

Court, the Superior Court, and the County Commissioners are all 

elected (MGLC 221 §3). The Clerk of the Supreme Judicial Court 

for Suffolk County can designate two assistants without the ap­

proval of the Court (MGLC 221 §5). 
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The Supreme Judicial Court has the power to appoint 

(MGLC 221 §4) an assistant clerk and a second assistant clerk 

for the County of Barnstable; an assistant clerk and a second -... ~.. ~ 

assi\3tant for the County of Bristol; and an assistant clerk, 

second aS$istant, third assistant, fourth assistant, fifth 

assistant, sixth assistant, and seventh assistant for the 

Co~nty of Essex; an assistant clerk, second assistant, third 

assistant, fourth assistant, fifth assistant, sixth assistant 

and seventh assistant for the County of Hampden; an assistant 
'. 

clerk: second assistant, third assistant, fourth assistant, fifth 

assistant, sixth assistant, seventh assistant, for the County 

of Middlesex; an assistant clerk for the County of Norfolk; 

an assistant clerk for the County of Plymouth; an assistant 

clerk for the Supreme Judicial Court in the County of Suffolk; 

an assistant clerk, and second, third, fourth, fifth, sixth, 

and seventh assistants for the County of Worcester. All such 

assistants are appointed for a term of three years. Other 

assistants are appointed by either the Clerk or the Superior 

Court. 

As of 1973, the Sheriff of Suffolk County appoints the Court 

officers for the Supreme Judicial Court and the Appeals Court 

(MGLC 221 §69). There is no provision for Supreme Judicial Court 

approval of such court officers. [The Superior Court, on the other 

hand, has approval power over the appointment of its court offi-

cers (MGLC 221 §70).J However, court officers for the Supreme 

Judicial Court may be removed by the Sheriff for cause if 
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such removal is approved by the Justices of the Court (MGLC 

221 §72). Hence, the Court is in the peculiar position of 

lacking power to approve the appointment of its own court 

officers, while having power to approve their removal by 

the Sheriff. The Administrative Assistant to the Justices of 

the Supreme Judicial Court (formerly entitled the messenger) 

acts as Chief Court Officer and is appointed by the Justices 

(MGLC 211 §76) . 

The Supreme Judicial Court can appoint a "Reporter of 

Decisions" to hold office at its pleasure (MGLC 221 §63). The 

Supreme Judicial Court may also appoint one or more temporary 

stenographers in the absence of the permanent stenographer 

appointed by it (MGLC 221 §83). 

The Court may also appoin~ masters in accord with the new 

Rules of Civil Procedure and commissioners (MGLC 221 §55). Mas-

ters decide facts in specific cases. Commissioners find facts and 

report to the Court on matters other than specific cases (e.g. 

Retired Justice Benjamin Lurie of the Superior Court was 

appointed as a commissioner to investigate and report on delay 

in criminal cases). 

Appointment to Boards or Commissions 

The Justices of the Supreme Judicial Court appoint the 

Board of Bar Examiners [five persons, of whom at least four 

must be from different counties (MGLC 221 §35)]. 

The members of the Massachusetts Defenders Committee are 

appointed by the Justices of the Supreme Judicial Court. There 
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are eleven members of such Committee. These members may also 

be removed by the Supreme Judicial Court. They are not com­

pensated, but do receive expenses (MGLC 221 §34D). The Court 

also appoints members of the Mental Health Legal Advisory 

Committee . 

"A majority of the justices may, if in their judgment the 

public good so requires, remove from office a Clerk of the 

Courts or of theIr own Court; and if sufficient cause is 

shown therefor, and it appears that the public good so requires, 

may, upon a complaint, upon a summary hearing or otherwise, 

remove a Clerk of the Superior Court in Suffolk County, or of 

a District Court, a County Commissioner, Sheriff, Register of 

Probate and Insolvency, or District Attorney, or the Recorder 

of the Land Court." (MGLC 211 §4). This statute grants con­

siderable power to the Court to remove people it has not even 

appointed and who are not members of the Judicial Department. 

The statute dates from the time such officials were appointed 

(Opinion of the Justices to the Senate, 300 Mass. 596 (1938)). 

The Registers of Probate, the District Attorneys, Sheriffs, 

County Commissioners, Clerks of Courts, and Clerks of the 

Superior Court in Suffolk County, as well as the Clerk of the 

Supreme Judicial Court for Suffolk County are all elected 

officials. The Court has, on occasion, removed such elected 

officials. There is no specific statutory power to superintend 

or discipline except by removal. However, on April 25, 1974, 

the Supreme Judicial Court amended SJC Rule 3:02 to prohibit 

the practice of law by Clerks, Registers of Probate, the 

Recorder of the Land Court and their assistants or employees, 

effective January 1, 1976. 
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The Supreme Judicial Court cannot remove judges. However, 

it does have the power to approve applicants to the Bar (MGLC 221 

§37), allow out-of-state attorneys to petition for admission 

(MGLC 221 §39), and disbar attorneys (MGLC 221 §40). It has 

used the latter power to induce judges of the various courts to 

resign or to begin the removal process. Constitutionally, the 

Legislature can remove judges by impeachment (Mass. Const. Part 

2, Chap. I, Sec. 2, Art. 8) or the Legislature can request the 

Governor to remove judg~s by a process called address, which 

requires the Governor to approve the removal petition of the 

Legislature, then in turn requires the Executive Council to 

approve the request for removal by the Governor (e.g., the Troy 

case). The Governor and Council can also remove for disability 

(Mass. Const. Part 2, Chap. 3, Art. I). In some instances, the 

Supreme Judicial Court has disbarred a particular judge and the 

judge has at that point resigned (e.g., the DeSaulnier case). 

Because there is no constitutional or statutory provision 

requiring all judges to be lawyers, disbarment is not tantamount 

to removal for most judges. 

It is one of the duties of thE~ Executive Secretary to 

examine the operation of the courts and investigate complaints 

with respect thereto (MGLC 211 §3C). And there is a Committee 

on Complaints in the Supreme Judicial Court (Rule 3:17). The 

Executive Secretary must not only investigate complaints but 

also report to the Supreme Judicial Court regarding such 

investigations and recommendations (MGLC 211 §3C). 

-23-



v 

• • 
II 

• • • • • 
,I 

• • •.. ~.' 
.-

• • ' 

, "~' • .l.;. , . 
• 

Power of the Court to Encumber the Commonwealth 

Besides requesting appropriations from the Legislature 

through the Executive Department, the Supreme Judicial Court 

has power to encumber the Commonwealth in two ways; first, it 

can certify bills presented to it for certain services or certain 

other expenses; and second, it can set salaries for certain Court 

employees. It does bot:u with regard to the payment of law clerks, 

stenographers, and other clerical assistants (MGLC 211 §23). 

After requesting and receiving an appropriation from the Legisla­

ture, the Chief Justice certifies that the services of such 

employees have indeed been rendered and that they should be 

paid at the appropriated rate. 

The full Court is required to audit all accounts for 

services and expenses incident to said Court (MGLC 211 §2l) . 

The Chief Justice is required to certify ,the amount of expenses 

incurred by his Associate Justices (MGLC 211 §22). The full 

bench is required to allow accounts for services and expenses 

"incident to their sittings in the several counties" which 

expenses shall be paid out of the respective county treasuries 

(MGLC 213 §8). Since the Supreme Judicial Court no longer sits 

in any county other than Suffolk, although it may, this power 

is rarely used. 
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The salaries of clerical assistants for the Clerk of 

the Supreme Judicial Court for the Commonwealth must be 

approved by the Chief Justice. Furthermore, such salaries 

cannot exceed the appropriation sought by the Court and 

approved by the Executive Department and the Legislature 

(MGLC 221 §93). 

Similarly, the Court must request an appropriation for the 

printing of rules and must determine the sale price of such 

rules. The price for ~he rules cannot exceed, but may be less 

than, the price of the printing, binding, and paper (MGLC 213 

§3A) . 

Any Justice of the Supreme Judicial Court may approve the 

expenses of the Board of Bar Examiners if they are certifjed by 

the Chairman of that Board. The entire Court decides the com­

pensation of each member of that Board (MGLC 221 §36) . 

Even though he is appointed by the entire Court (all the 

Justices) the Chief Justice may fix the salary of the Executive 

Secretary to the Supreme Judicial Court; such salary cannot 

exceed 75 percent of the salary of an Associate Justice of that 

Court (MGLC 211 §3A). The Supreme Judicial Court (as well as 

the Superior and Probate Courts) "shall award reasonable com-

pensation to commissioners, assessors, referees, Masters in 

Chancery and Special Masters, for duties performed under the 

direction of said Court, and to arbitrators appointed under 

Chapter 251 ... " (MGLC 221 §55). The Court may award reasonable 

compensation and traveling expenses for auditors which will be paid 

by the. County. Such travel expenses shall be paid only upon a signed 

and sworn account by an auditor (MGLC 221 §61). The Reporter 
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of Decisions' salary is determined by the Chief Justice of 

the Supreme Judicial Court with the approval of the Governor 

and Council. This approval power of the Governor and Council 

of the salary of the Reporter may be anachronistic. Otherwise 

in the JUdicial Department, only in the Land Court do the 

Governor and Council retain similar power (see Land Court, 

infra, p. 67). The expenses of such office shall be "such 

sums as shall be appropriated therefor." (MGLC 221 §68). 

All the Justices of the Supreme Judicial Court set the 

salaries of its court officers. $850 of this salary is paid 

by the Commonwealth; the remainder is paid by Suffolk County 

(MGLC 221 §73). 

Over and above what is paid to the Administrative Assistant 

to the Supreme Judicial Court (formerly the Messenger, who acts 

as Chief Court Officer) by Suffolk County, the Commonwealth 

shall pay to him "such sum as shall be determined by the Justices 

of said Court ... " (MGLC 221 §76) . 

In addition to such powers regarding the salaries and 

expenses of their own Court, the members of the Supreme Judicial . 

Court have the power to approve the salary established by the 

Judges of the Probate Court for Suffolk County for an official 

stenographer (MGLC 215 §18). 

Due to recent decisions of the united States Supreme Court 

(e.g. the Miranda and Argersinger cases) and its own rule re­

garding the appointment of attorneys in criminal cases (Rule 

3:10, which preceded Argersinger) , the Supreme Judicial Court 

is able to certify expenses of attorneys for indigents who 

appear before it, as well as costs for transcripts and printing 
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(Abodeely v. Worcester County Treasurer, 352 Mass. 719, 227 

N.E.2nd 486 [1967J) . 

POWERS OF THE CHIEF JUSTICE 

Appointment Power 

The first issue addressed in the report of the Judicial 

Survey Commission (The Herter Commission) in 1956 was the 

question of who should appoint and direct the Court Administrator 

proposed in that same report. 

"With due deliberation and purpose, the Com­
mission has left the appointment and direction 
of its administrative office to the Supreme 
Court as a whole, rather than to the chief 
justice as an individual. We believe that 
in fact the court will follow precedent leaving 
the direction of these duties to the chief 
justice himself, but the Commission felt that 
should there ever in the distant future be any 
di\ision whatsoever in the court, it was better 
to invest these powers in the court rather than 
in the transient person of the chief justice." 
(15 M.L.Q. 56 [1956], H. 2620) 

This polite view was consistent with Massachusetts Court 

tradition. As noted earlier, almost all powers of the Supreme 

Judicial Court have always been vested in the full bench. The 

power of general superintendence stated in MGLC 211 §3 puts 

that power in the Supreme Judicial Court --all the Justices of 

the Court. This statute was first passed in the late 18th 

century and most later statutes have been consistent with it 

and put the power in the entire Court. 

However, some few powers have been delegated to the Chief 

Justice. First, there is the power of the Chief Justice to 

assign the writing of opinions to different justices, although 
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a majority of the justices can change such assignments. There 

is no rule or statute on the sUbject; this is a traditional 

power of the Chief Justice. 

Other powers are given to him by statute. While the Chief 

Justice has no rule making power, he has some assignment power. 

He appoints three Probate Judges to the Administrative Committee 

of the Probate Courts (i,IGLC 215 §30A). (This committee is no 

longer as powerful as it once was; most of its powers have been 

taken over by the Chief Judge of the Probate Courts.) Similarly, 

he approves the assignment of judges to the Appellate Divisions 

of the District Courts by the Chief Justice of the District 

Courts and he must approve the designation of one of the assigned 

judges to be the presiding judge (MGLC 231 §l08). Also in 

the District Courts, if any judge, special judge, clerk or 

officer of that Court fails to comply with the orders of the 

Chief Justice of that Court, the Chief Justice of the District 

Courts is to report such person to the Chief Justice of the 

Supreme Judicial Court (MGLC 218 §43A). This is no extraordinary 

power because the Chief Justice does nothing except receive the 

report. The full court must act on the facts stated in the 

report (MGLC 218 §43A). 

Under the so called O'Coin rule, the Chief Justice of the 

Supreme Judicial Court is the final arbiter of requests for 

goods, facilities or services in which a Judge of a particular 

lower court seeks to attain by inherent power (SJC Rule 3:23). 
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This rule, passed in 1972, portends real power, although in 

the relatively short time since it was passed most disputes 

have been settled before formally reaching the Chief Justice. 

The Chief Justice also appoints two persons to the five 

member Committee on Probation (MGLC 276 §99A) and he can 

either himself serve as a member of the Judicial Councilor 

appoint another justice to serve from time to time. Similarly, 

the Chief Justice is chairman of the Judicial Conference (SJC 

Rule 3:16). All of the other judges of the Supreme Judicial 

Court serve on the Judicial Conference as do the Chief Justices 

of the Appeals, Superior, Probate, Land, District, and Boston 

Municipal Courts, as well as the Chairman of the Judicial 

Council and the Executive Secretary (SJC Rule 3:16). The Chief 

Justice also makes appointments to the Committee on Criminal 

Justice and the Legislative Recodification Commission. 

Power of the Chief Justice to Encumber the Commonwealth 

The Chief Justice certifies that the services of the 

Court's clerical assistants, law clerks and stenographers have 

been performed and that they should be paid (MGLC 211 §23). 

Similarly, he certifies the amount of expenses incurred by 

his brother Justices as well as his own (MGLC 211 §22). He 

sets the salary of the Executive Secretary. He may not set it, 

however, higher than 75 percent of the pay of an Associate 

Justice of the Supreme Judicial Court (MGLC 211 §3A). 
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It is impossible to determine exactly ~ow much power has 

been informally delegated by the court to the Chief Justice. 

However p the Chief Justice signs on behalf of the Court all 

applications for federal grants. The Executive Secretary who 

utilizes such federal grants and performs other adminis·trative 

functions iJjeports primarily to the Chief Justice. 

In summary, it seems that the Court has continued to some 

extent, in the words of the Herter Commission, to follow 

"precedent in leaving the direction of these [adninistrative] 

duties to the Chief Justice himself ... " 
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THE APPEALS COURT 

The Appeals Court was created in 1972 to relieve the 

Supreme Judicial Court of some of its appellate caseload and 

to permit that court to exercise its superintendence powers 

(MGLC 211A §l). The Court is composed of a Chief Justice 

and five Associate Justices (MGLC 211A §l) who sit in panels 

of three or more (MGLC 21~A §3). The court has no admin-

istrative power outside itself and has not been in existence 

long enough to create the typically complicated structure 

of administrative power within itself. However, certain 

administrative powers in the Appeals Court should be noted. 

1 I By reason of its appellate function, the method by which it 

can refer appeals to or have appeals taken from it by the 

Supreme Judicial Court, the Appeals Court, of necessity, 

maintains a very close relationship with the Supreme Judicial 

Court. 

The jurisdiction of the Appeals Court includes all 

appeals from lower courts except appeals in capital cases. 

However, two justices of the Supreme Judicial Court may 

request that the Supreme Judicial Court hear any appealed 

case if they believe the case presents a question of first 

impression, a constitutional question or a question of such 

public interest that justice requires a determination by the 

state's highest court. In similar fashion, the Appeals 

Court, by majority vote, may certify that direct review by 

the Supreme Judicial Court is in the public interest. 
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If after decision by the Appeals Court, three justices 

of the Supreme Judicial Court believe that further appellate 

review is necessary, the case may be sent to the Supreme 

Judicial Court. And if the majority of the Justices of 

the Appeals Court decide that the question should go to the 

Supreme Judicial Court, it shall be heard again there. 

Finally, a case decided by a panel of the Appeals Court 

may be reviewed by the entire bench of the Appeals Court 

(MGLC 2llA §§lO, 11). 

There is one curious statute relating to the Appeals 

Court regarding administration, MGLC 2llA §8, 

which says "The clerk shall serve as the administrative 

officer of the court ... " and then goes on to list what appear 

to be clerical duties. In no other court is the clerk called 

the "administrative officer". In the District Courts, admin­

istrative authority is in the First Judge and in other 

courts what is clearly administrative power is given to 

various judges without their designation as "administra-

tive officer". In sum, it remains to be seen what this 

designation means. 

Powers of the Chief Justice 

The Chief Justice has no rule-making power. His 

principal power is to assign judges to sit on the panels, 

but even that power is somewhat restricted. "The Chief 

Justice, insofar as practicable, shall'assign justices 

to panels in such manner that each justice shall sit 

a substantially equal number of times with each other 

justice" (MGLC 2llA §3). The Chief Justice, furthermore, 
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shall arrange such sessions of the Appeals Court as may be 

required for it to discharge its business. However, he 

must have the approval of the Supreme Judicial Court for 

such arrangement of sessions (MGLC 211A §4). When the C~'_ief 

Justice is sitting on one of the panels, he presides over the 

panel (MGLC 211A §3). 

Otherwise, the senior Justice of the Court presides over 

the panel (MGLC 211A §3). The Chief Justice also has power to 

create and organiz8 cOITmittees and designate members of those 

committees. However, it is important to note that the Appeals 

Court is "subject" not only "to the appellate jurisdiction" 

but also the "supervision and superintendence of the Supreme 

Judicial CQurt" (emphasis added) (MGLC 211A §5). 

The Appeals Court may spend out of appropriated funds 

(requests for which are processed and negotiated by the Court 

through the Executive Department and the Legislature) sums for 

law clerks, stenographers and other clerical assistance and for 

printing, transportation and other incidental expenses. However, 

these funds can only be expended "upon the certificate of the 

Chief Justice." Similarly, the Chief Justice shall certify the 

expenses Lncurred by the Associate Justices, which shall be paid 

by the Commonwealth (MGLC 211A §2). 

The legislat~on establishing the Judicial Council has not 

been amended at this date to include the Chief Justice of the 

Appeals Court as a member, although the Chief Justice of the 

Appeals Cour:t is a member of the Judicial Conference which is 

established by Supreme Judicial Court rule (SJC Rule 3:16). 
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Even though the Chief Justice shall arrange sessions of 

the Court, sittings of the Court may be adjourned to other 

places and other times as shall appear to the Court to be 

"most conducive to the dispat,ch of its business" and the ' 

interests of the public (MGLC 211A §4). The Court usually 

sits in Boston. 

Powers of the Full Bench 

Rule Making Power 

The Just.ices of the Appeals Court may adopt rules regu-

1ating practices, procedure and internal administration. These 

rules are subject to the approval of the Supreme Judicial Court; 

and the Supreme Judicial Court itself may make rules and orders 

to facili,tate appellate review by either Court (MGLC 211A §13). 

Appointment Pouer of the Full Bench 

In the Appeals Court, most appointment power is in the 

full bench. For example, the Justices of the Appeals Court 

appoint the Messenger of such court and establish his salary 

(MGLC 221 §76). The statutes do not say who appoints the 

clerical assistants, law clerks, or stenographers of the 

Appeals Court. They are appointed in the same way as in the 

Supreme Judicial Court - by the Chief Justice, with the exception 

of law clerks who are chosen by the individual justices. 

Court officers in the Appeals Court are appointed by 

the Sheriff of Suffolk County (MGLC 211 §69). The Sheriff is 
" , 
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allowed to appoint one Court Officer to act as Chief Deputy 

Sheriff for the Appeals Court (MGLC 221 §7l). And the 

Sheriff of Suffolk County may designate one Court Officer to 

act as Assistant Chief Deputy Sheriff for the Appeals Court. 

(MGLC 221 §7lA) 

Court officers may be removed by the Sheriff for 

cause approved by the Justices of the Appeals Court and they 

may be removed for cause Dy the Court alone (MGLC 221 §72). 

Court Officers of the Supreme Judicial Court and of the 

Superior Court in Suffolk may be transferred by the sheriff 

to any other court with the approval of the Chief Justice of 

the court to which the transfer is being made (MGLC 221 §72) . 

The salaries of Court Officers in the Appeals Court shall 

be fixed by the Judges of the Appeals Court (MGLC 221 § 73) . 

Uniforms of the Court Officers of the Appeals Court shall be 

designated by tne Sheriff and furnished by the county (MGLC 

221 §80). 

The Court does not have any appointment or approval 

power over Assistant Clerks. This differs from the practice 

in other courts where the court has one or the other power. 

Assistants are appointed by the Clerk himself, who by statute 

obtains his office by reason of being the Clerk of the 

Supreme Judicial Court for Suffolk County, .and they serve at 

his pleasure ~MGLC 2llA §6).3 

3The original bill for the Appeals Court proposed that 
the Clerk be appointed by the Justices of the Appeals Court 
and that the Justices approve the appointment of Assistant 
Clerks. A constitutional problem may exist because the Clerk 
of the Supreme Judicial Court for Suffolk County is elected by 
the voters of that county yet thereby serves ex officio in a 
statewide capacity as Clerk of the Appeals Court. 
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THE SUPERIOR COURT 

The Superior Court was established by the Legislature 

in 1859 pursuant to the Legislature's power to create courts, 

(Mass. Constitution, Part 2, Chap. 1, Sec. 1, Art. 3). The 

court was created to replace three trial courts of varying 

jurisdiction and to relieve the Supreme Judicial Court of 

its trial work caseloac. From its inception, however, the 

court was unique in that the Chief Justice of the court was 

empowered to assign the other judges to sit in the several 

counties as designated by the Legis lature (MGLC 212 §2). This 

flexibility ln assigning judges where needed has long been con-

sidered one of the court's greatest virtues. However, the 

Legislature still designates the places of si toting and requires 

sittings to be held not only at each county seat, but also in 

other specified towns, known as shire towns, within the county 

at least once a year. Once begun, however, the court can 

remove a sitting to other localities within the county (MGLC 

212 §14). The statute designating the places of sitting has 

been changed almos~ every year from the origin of the -court 

until 1921 and at irregular intervals thereafter. Although the 

Legislature determines the places of sitting, it has allowed 

the Chief Justice of the Superior Court to designate the business 

of any sitting--criminal, civil, equity or tort (MGLC 212 §14A). 
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Administrative power in the Superior Court differs from 

administrative power in the Supreme JUdicial Court. Any judge 

of the Superior Court acts for the court according to Catheron 

vs. Suffolk County 227 Mass. 598 (1917). This case held that 

whenever there is a statutory reference to "the Superior Court", 

the Legislature intended that any justice of the Superior Court 

be able to act. If the full bench is to act, the statute must 

refer to "the Justices of the Superior Court" . 

Powers of the Chief Justice 

Assignment Power of the Chief Justice ..-_ 

The Chief Justice of the Superior Court has the power to 

assign (MGLC 212 §2, noted above) the associate justices. He 

may have the power not to assign an associate justice or to 

assign an associate justice to the library or his lobby. The 

Chief Justice can not, of courSE, prevent an associate justice 

from receiving his salary, but he can prevent him from si t·ting. 

The legislature can remove a.judge by impeachment (Mass. Const. 

Part 2,_ C.l §2 Art. 8, and §3 Art. 6) or with the consent of 

the Governor and Council by Address (Mass. Const. Part 2, C.3, 

Art. 1). 

Besides being able to assign assoc~a.te justices to particu­

lar localities, the Chief Justice can designate the type of 

cases the associate justices will hear--criminal, equity', etc. 

And he can designate particular associate justices to hear 
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particular cases; eminent domain cases (MGLC BOA §9); hearings 

regarding election petitions (MGLC 55 §28); labor disputes 

(MGLC 212 §30). The Chief Justice, moreover, may order special 

jury sittings for criminal business (MGLC 212 §2l), and he can 

order the Grand Jury to be assembled for special business (MGLC 

212 §23). This power is called special assignment. Certain 

judges are often specially assigned to cases in which they have 

expertise to hear ..the el1tire case. More often, however, there 
.~-~ 

is master calendaring. The judge who happens to be sitting in 
~. ~ 

any given session hears cases ready at that time. 

The Chief Justice of the Superior Court may also request 

a justice of the District Court or the Boston Municipal Court 

to sit in the Superior Court to hear automobile tort cases as 

well as appeals to the Superior Court of any case over which 

the District Court had original criminal jurisdiction. The 

judge selected cannot be the same judge who has heard the case 

in the 'District Court or Municipal Court (MGLC 212 §14B). The 

Chief Justices of the District Courts and the ~oston Municipal 

Court are required to prepare lists of judges eligible to sit 

in the Superior Court. The Chief Justice of the Superior Court 

then chooses judges from these lists. The Chief Justice 9f the 

Superior Court must certify the expenses of the District or 

Municipal Court judges so serving. 

The Commonwealth pays such expenses and also the judge's 

compensation. The compensation is the judge's regular salary 
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computed on a per diem basis and the difference between Ul~t 

and $114. In other words, it is $114 per day (MGLC 212 §14E) . 

The Chief Justice may designate three associate justices 

of the Superior Court to be members of the Appellate Division 

of the Superior Court which may increase or reduce sentences 

imposed in the Superior Court (MGLC 278 §28A). 

Even though the Chief Jus-tice of the Superior Court may 

have more power than the Chief Justices of the two appellate 

courts above him, he does not have power to discipline an 

associ.,:t..e._ }4!i!!3tice, except by refusing to assign or assigning 

to the lobby or the library, all of which have been done rarely 

and under unusual c.i.:::·cumstances. These are his only sanctions. 

Additional miscellaneous powers of the Chief Justice 

include opening the court on Saturday (MGLC 213 §4), keeping 

custody of certain papers and recordings regarding wire­

tapping (MGLC 272 §99) and receiving monthly stat.ements from 

persons authorized to take bail (MGLC 276 §61) . 

Appointment Power of the Chief Justice 

The Chief Justice also has power to expend money as is 

appropriated for printing, transportai:ion of documents, clerical 

work, administration of bail, an executive clerk and other . 

expenses "incident to the work of the court" (MGLC 212 §28). 

Pursuant to this power, the Chief Justice has been ablp 

to create an administrative offic;:e responsible to him. In 
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this office there is an administrative assistant, a deputy 

administrative assistant, legislative counsel, eighteen law 

clerks to the justices, two secretaries for the law clerks, 

four secretaries to the administrative office and two secretaries 

for the justices, a legal systems analyst and an assistant to the 

legal systems analyst. With federal funds from the Massachusetts 

Committee on Criminal Justice (LEAA), the Chief Justice has been 

able to provide law clerks and hire secretaries for the justices 

in four cO.unties outside of Boston (Worcester, Norfolk, Hampden, 

and Middlesex), a bail commissioner, and a fiscal officer. It 

is important to note that the Superior Court, apart from the 

office of the Administrative Assistant and the deputy, is not 

bound by specl£ic statutory creation of the above positions. 

Most positions have been requested in the budget under MGLC 

212 §28 - created by appropriation, in other words. 

An additional power of the Chief Justice is to appoint 

associate justices to committees which assist him and the court 

in the discharge of duties. There is no statutory basis for 

this power. It was delegated to the Chief Justice by a vote 

of Justices in 1911 and 1920. There are seven permanent com-

mittees--a bail committee, a committee on court reporters, a 

house 'committe2, a library committee, a committee on personnel, 

.a conunittee on rules, and a committee on Masters. All decisions 

of these committees must be approved by the entire court. The 

sole exception is the appoin tmen t of probation officers. Once 
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they are approved by the Committee on Personnel, the 

committee requests a judge sitting in the county which the 

probation officer is to serve to appoint him and S\l1ear him in. 

If that judge refuses, a member of the committee appoints him. 

Furthermore, the Chief Justice has established certain ad hoc 

committees to consider rarticular problems, e.g., the new 

criminal code in Massachusetts. 

Powers of Individual Justices 

The case of Catheron v. County of Suffolk (227 Mass. 598, 

1917) held that even though the Probation Committee of the 

Superior Court could consider and recommend the appointment 

of probation officers, because the statute (MGLC 276 §83) said 

(as it still says) that "the Superior Court" could make such 

appointments, any j~stice of the Superior Court could do so. In 

other words, '" The Superior Court' as used in the statutes means 

the court held, whether by one or more judges, at a, time and 

place established by law for the judicial administration of 

justice." Ca:f:heron v. County of Suffolk (227 Mass. 598, 602, 1917). 

Any judge sitting in the Superior Court can act for the entire 

court if the statute by which he is acting refers to "The 

Superior Court." 

This case and precedent and subsequent statutes have 

given the individual justices of the Superior Court much 

administrative power. Some of this power is logical. The 

Superior Court is a circuit court with its judges traveling to 

every county (and sometimE!S to more than one town wi,thin that 
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county) in the Commonwealth throughout the year. Thus, it 

is necessary for the judges of the Superior Court to have 

authority to deal with individual cases and situations in the 

towns where they are sitting. 

Nevertheless, it is important to note the authority 

which has been withheld from the court or the individual 

judges. Until this year MGLC 278 §l stated that at the 

beginning of each session, the District Attorney shall pre-

pare a list of each case to be tried during that session. It 

added that such list may be revised by a judge of the Superior 

Court only on motion of the District Attorney or defense attorney. 

This year the Legislature amended the statute allowing the court 

to add to the list "on its own motion" (C.228 Acts of 1974). 

As welcome as this change is, still neither the court nor its 

justices has .control over the initial criminal list; the 

District Attorney does. 

Some powers a single justice does have include the power to 

adjourn a sitting of the court to another shire town or another 

location within the same county (MGLC 213 §§lO, 11, 12) or designate 

a particular shire town in a county (where there are two or more 

shire towns) for the tria.l of particular cases (MGLC 231 §82). A 

single justice may fix the time for arraignment to occur at a regular 

si tting, or on a day specially assigned (MGLC 212 § 7). Even though 

regular sittings must be held in locations listed in the statute, 
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the court may adjourn from one place to another within a county 

(MGLC 213 §lO) 0 In at least one county, there is a token one-

day criminal session held in a shire town. That session is 

promptly adjourned to the county seat . 

Rule Making Power of a Single Justice 

Single judges have no rule making power but a single justice 

has the inherent power to make standing orders for any session 

in which he sits. Theoretically, the orders "stand," however, 

until revoked by another judge of the Superior Court. Sometimes 

they are ignored after the departure of the particular judge who 

made them. 

Appointment, Removal and Supervision Power of a Single Justice 

A single justice is required to approve the appointment of 

an assistant by the District Attorney if there is no assistant 

already (applicable in all but Dukes and Nantucket Counties per 

MGLC 12 §18). He may also approve the employment of various cler-

ical perso!lnel for the District Attorneys in Norfolk and Plymouth 

(MGLC 12 §22). A single justice may appoint a substitute 

Attorney General or District Attorney for any sitting (MGLC 12 

§26). A single justice must approve the appointment of an 

assistant register of deeds (HGLC 36 §4). In Suffolk County, 

a single justice may appoint a temporary register of deeds 

(MGLC 36 §8). And in Suffolk County a single justice may 

remove the register if there has been a presentment by the 

Grand jury (MGLC 36 §9). (However, MGLC 211 §4 provides for 
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the removal of the register of deeds by the Supreme Judicial 

Court.) Also in Suffolk County, the Superior Court may appoint 

a temporary register of eeds if there is a vacancy in the 

office (MGLC 36 §8). 

As indicated in the Catheron case, supra, a justice of 

the Superior Court may appoint probation officers. He may 

also appoint one probation officer as supervisor of probation, 

another as his assistant (MGLC 276 §83) and a temporary pro­

bation officer (MGLC 276 ')89). In fact, the probation officers 

are "recommended" to the justice by the Court's Committee on 

Personnel. A justice of the Superior Court may also appoint 

deputy probation officers for the S~perior Court as counselors 

to juveniles to be paid by the county (as opposed to regular 

probation officers who are paid by the state) on vouchers 

approv~d by the court (MGLC 276 §89A). 

A single justice may also appoint temporary stenographers 

(MGLC 221 §83) and astenographer for the Grand Jury upon the 

request of the District Attorney or the Attorney General (MGLC 

221 §86). 

A single justice also has supervisory authority. For 

example, he can order an officer of a prison to exhibit a 

prisoner's record to anyone (MGLC 127 §29). Furthermore, 

jailers (who are similar to wardens of places of detention) 

of county jails are required to return to the court a list of 

all prisoners at the opening of each session as well as an 

indication of why they are jailed pending trial. If such list 
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is not entered or returned to the court the jailer can be 

fined at the discretion of the court. ("Jailer" is another 

title for the sheriff [MGLC 12.6 § 7) ). The sheriff is also 

required to report to the court at each session regarding the 

prisoners sent to labor in the house of correction and indi­

cate the number not employed with the reasons why they are not 

employed (MGLC 126 §12). If the sheriff has failed to post 

a bond, an individual judge of the Superior Court is required 

to report that sheriff to the Attorney Genera~ the Governor 

and the Governor's Council (MGLC 37 §7). A single justice 

may also set the form of the bonds for county officers (MGLC 

35 §43A). If a register of deeds is discharged, the single 

justice has authority over the papers of that discharged 

register (MGLC 36 §9). A single justice is also required to 

rece iv e a report of any juvenile investigation by a lower 

court probation officer in a de ~ appeal (MGLC 119 §56). And 

a justice of the Superior Court can.consent to have records of a 

delinquency case released to the public (MGLC 119 §60A). 

Single justices also have removal powers. The can ratify 

the removal of assistant clerks appointed by the clerk if they 

find that good cause was shown by the clerk. Or they can remove 

him on their o~, without stating any reason (MGLC 221 §5). 

Except in Suffolk County, an individual Superior Court judge 

may rel,love jailers on complaint of the county commissioners 

(MGLC 127 §13). 
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Before concluding this discussion of appointment, super-

vision and removal by an individual Superior Court judge, it 

is interesting and significant to note that there is a statute 

applicable to both the Supreme Judicial court and the Superior 

Court, which says that "Each court may establish a seal and 

appoint all officers necessary for the transaction of its busi-

ness" (MGLC 213 §13\. 

It is uncertain what this latter provision means or what 

"officers" means, since court officers of both courts are 

appointed by the sheriff, although in the Superior Court, they 

are approved by the Court. 

Besides the above powers over permanent court related 

officials an individual judge of the Superior Court may appoint 

masters to decide questions of fact in civil cases (MGLC 221 §56). 

Masters receive $30 an hour for each hour they are actually 

listening to cases (Superior Court Rule 85). The individual 

judge may also appoint masters in equity cases also to determine 

facts. They are paid similarly (Superior Court Rule 86) by the 

county. A Superior Court judge may also appoint a special master and 

remove him (MGLC 212 §19A). Before a master is paid a judge must 

certify his expenses. A judge of the Superior Court may appoint an 

attorney to investigate a divorce case (MGLC 208 §16). At present, 

to conform with the new rules of Civil Procedure, the Chief 
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Justice of the Superior Court is compiling a list of eligible 

masters. 4 

Even though they are not paid by anygovernmental agency, an 

individual Superior Court Judge has the power to appoint receivers 

under a number of statutes: (MGLC 108A §28, MGLC 109 §22, MGLC 109A 

§10, MGLC 111 §127H, MGLC 155 §52, MGLC 156B §104, MGLC 214 §21, 

MGLC 214 §22). The court may appoint trustees (for registered land, 

MGLC 185 §74; to fill a vacancy, MGLC 203 §5;for property held by 

minors, MGLC 203 §18). The court may also remove a trustee and 

appoint a successor (MGLC 203 §12) . 

Power of Single Justice to Encumber the Commonwealth 

The primary power of a Superior Court judge to encumber ~he 

Commonwealth is contained in MGLC 213 §8 which says liThe courts 

(Supreme Judicial or Superior Court - meaning individual judge of 

the Superior Court) shall, respectively, examine and allow accounts 

for services and expenses incident to their sittings in the several 

counties and order payment thereof out of the respective county 

treasuries. II The Supreme JUdicial Court based its decision in the 

O'Cojn case, supra, in part, on this statute. However, it said 

that even if this statute did not exis~ a justice of the Superior 

Court had the inherent power to charge the county treasury for the 

necessary and reasonable expenses. 

4In the new rules, the distinction between auditors and masters 
is abolished as is the distinction between law and equity. 
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A single justice can also allow compensation and actual tra­

veling'expenses for an auditor (MGLC 221 §6l). He can do the same 

regarding special masters, commissioners and referees (MGLC 221 §55) . 

A Superior Court judge may be called on to approve certain 

expenses of a District Attorney or any of his assistants, including 

travel expenses and expe~ses for expert testimony (MGLC 12 §24). 

A Superior Court judge must determine the expense of transport-

ing prisoners. if there is a dispute between counties (MGLC 127 §125). 

A Superior Court judge may apportion between counties the pensions 

of court officers (MGLC 32 §76) . 

A judge of the Superior Court may allow expenses to a permanent 

stenographer for transportation out of the county he or she is 

appointed to serve. The presiding judge at each session must approve 

payment of temporary stenographers (MGLC 221 §9l). An individual 

judge also determines the compensation for temporary clerks (MGLC 

221 §lOO). 

In criminal cases the Superior Court judge may allow extra 

compensation fo'r the officers who serve process if there is written 

approval from the District Attorney or a District Court Judge 

(MGLC 262 §47). 

The Judge may approve and apportion the expenses of probation 

officers (MGLC 276 §94). He also has the authority to fix the bond 

of a probation officer (MGLC 276 §84). And an individual judge may 

authorize an expenditure by a probation officer for temporary support 

and transportation of probationers (MGLC 276 §95). 
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The traveling expenses of the clerk and assistant clerk for 

the Appellate Division must be approved by a justice of the 

Appellate Division of the Superior Court (MGLC 278 §28D) . 

Finally, the court can allow reasonable compensation from 

the county for the assignment of counsel in all criminal cases 

before it. In first degree murder cases counsel is to receive 

$100 for a District Court appearance and no more than $2,500 for 

"all other services. 11 For other felonies and misdemeanors, 

counsel may receive payment at a rate not to exceed $30 per hour 

in court and $20 per hC"lr out of court (Superior Court Rules 95 

and 9SA) and such expenses are to be paid by the county. It is 

not clear what power the Superior Court has to control fees in 

the District Court. Perhaps it is because all first degree mur-

der cases must eventually come before the Superior Court. 

Powers of the Full Bench 

Rule Making Power of the Full Bench 

Certain powers a~e reserved to the full bench of the Superior 

Court. Most proIl'linent among those powers is the general power 

to make procedural and practice rules (MGLC 213 §3) and the power 

to make rules for equity cases (MGLC 214 §6). It also has power 

to provide by general rule for the reporting of all testimony in 

equity cases (MGLC 214 §24). The full bench of the Superior Court 

may change the forms of pleading subject to the approval of the 

Supreme Judicial Court (MGLC 231 §147). It may establish by rule 
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the form for a waiver of indictment and also may regulate the 

procedure for waiving of indictments (MGLC 263 §4A). It may 

pass rules regarding pleadings and motions in criminal proceedings 

(MGLC 277 §47A). The court can establish by rule forms for 

appeal to the Appellate Division and make rules regarding the 

procedure for appeals to the Appellate Division (MGLC 278 §28B). 

The entire court has the power to regulate stenographers 

(MGLC 221 §87). It can also regulate its own clerical assistants 

(MGLC 221 §89). The full bench can make rules regarding persons 

authorized to take bail (MGLC 276 §57) and rules governing pro-

fessional bondsmen or surety agents (MGLC 276 §61B). It may also 

make rules regarding alleged corrupt practices in election peti~ 

tions (MGLC 55 §28). 

There exists a statute which seems to have been superseded 

by the statute authorizing the Chief Justice to make assignments, 

which allows the Justices of the Superior Court to arrange for 

attendance of a justice at the times and the places for holding 

court (MGLC 213 §9). 

Appointment Power of the Full Bench 

The justices of the Superior Court must approve the appoint-

ment of court officers by the sheriffs of the larger counties 

(MGLC 221 §70). However, the sheriff alone designates the chief 

court officer or the deputy sheriff to supervise the other court 

officers (MGLC 221 §71). In the other counties, the Sheriff assigns 

deputy sheriffs to act as court officers and the Judge at t-he and 

of the session certifies their expenses (see MGLC 221 §75). 
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The court must approve the removal or transfer or interchange of 

court officers (MGLC 221 §72). The justices of the Superior 

Court may appoint a messenger to act as a clerical assistant 

for their court at a salary to be established by them (MGLC 221 

§76). Similarly, they may appoint an assistant messenger (MGLC 

221 §76A) . 

The justices of the Superior Court may appoint stenographers 

removable at their pleasure (MGLC 221 §82), and Presiding Jus-

tices may appoint temporary stenographers' at a compensation to 

be fixed by the court (MGLC 221 §§83 and 91). They may also 

appoint interpreters to serve at their pleasure. They have the 

authority to employ other interpreters when official ones are 

not available (MGLC 221 §92). In Suffolk County they may fill 

a vacancy in the office of the clerk for criminal business 

or the clerk for civil business (MGLC 54 §142). 

They may appoint 19 assistant clerks for civil business in 

Suffolk County (MGLC 221 §6). They may designate an equity clerk 

in Middlesex County (MGLC 221 §6A), Worcester County and in Essex 

County (MGLC 221 §6B). They may appoint a criminal clerk in 

Essex County (MGLC 221 §6C) and criminal assignment clerks in 

Worcester and Middlesex Counties (MGLC 221 §§6F and 6G). In 

Norfolk and Bristol Counties, the clerk designates an assistant 

clerk as clerk for criminal proceedings (MGLC 221 5§ 6D and 6H). The 

court may also appoint temporary clerks (MGLC 221 §§8 and 10). 
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• • The court also approves the appointment of professional 

bondsmen (MGLC 276 §61B), appoints bail commissioners outside 

of Suffolk County (MGLC 276 §57) and approves bail commissioners 

in Suffolk County who are appointed by the sheriff (MGLC 276 §57). 

Power of the Full Bench to Encumber the Commonwealth 

The full bench also has power to encumber the Commonwealth. 
, . 

The Judges may designate the court officers to serve for the 

jury pool and may establish their original compensation to be 

paid by those counties which have such officers (MGLC 212 §20A). 

Additional increases must be approved by the County Commissioners 

(MGLC 35 §34). As noted above, the full bench may set the salary 

for the messenger and the assistant messenger of the court and 

·their own clerical assistants (MGLC 221 §76, §76A, MGLC 221 

§89). Furthermore, the court may establish the salaries for the 

official stneographers and the court may certify the compensation 

to be received by temporary stenographers (MGLC 221 §9l) . 
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THE PROBATE COURTS 

The Probate Courts are statutory courts and derive 

their authority and power from the statutes passed by the 

legislature . 

In considering the effect and intent of the legislature 

in establishing the courts and defining their jurisdiction 

and their authority, it is helpful to keep in mind the context 

in which some statutes were enacted as well as the contradic­

tion of such statutes with later statutes which seem to have 

overlapped the subject matters of such early statutes . 

In 1783 the legislature established the present Probate 

Courts and continued a court system which had origins in 1692 

(St. 1783, C. 46, §§l, 2 eff. 12 March 1784). Jurisdiction 

was continued over decedents' estates and guardians. Appel-

late jurisdiction of such matters was transferred from the 

Governor to the Supreme Judicial Court. The concept of the 

Probate Courts as county courts was established, which con­

cept remains basically unchanged today. All judges and 

registers of probate were paid from the individual fees paid 

to the judges in the .same manner as some deputy sheriffs are 
; 

compensated to this day. Each judge was his own administrator 

answerable only to the Supreme Judicial Court on appeal. 
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In 1858 the Probate Courts were rp-est~h]ished as 

Courts of Probate and Insolvency. They became courts of 

record in 1862. Jurisdiction was extended to matters of 

divorce in 1921 and general equity jurisdiction was granted 

in 1965. Other matters of lesser significance came under 

the jurisdiction of the Probate Courts during these years . 

The compensation o~ Probate Judges was increased at 

first to supplement fees received and later fees were re-

quired as a source of compensation. Part-time and special 

judges, as population increased, became full-time judges . 

However, the framework of the original county system 

remained. 

It was not until 1931, on the recommendation of the 

Judicial Council, that an Administrative Committee was 

established as an advisory body to recommend uniform practice 

and procedure. "Even within a single Probate Court having 

more than one judge, the several judges have been known to 

have no common administrative procedure since the 'first 

judge' of such a Probate Court has no clearly defined author­

ity over the administration of the court." (1956 Annual Survey 

of Massachusetts Law, p. 231.) 

The adviso:;::y function of the Administrative Commit-tee 

was not sufficient and in 1956 the power to require and 
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to prescribe uniform forms, practices, procedures and 

records was added to MGLC 215 §30A. Preceding the adoption 

of these powers by less than one month was the approval by 

the Supreme J~dicia1 Court of the present uniform probate 

and divorce forms adopted by the J'udges with the advice of 

the Administrative Committee under MGLC 215 §30. 

In 1963, following successive recommendations of inde-

pendent survey commissions, the office of Chief Judge was 

established. The administrative powers of the Administrative 

Committee were transferred to the Chief Judge, and the power 

of assignment of judges to sit in counties outside of their 

own was given to the Chief Judge. Presumably the constitu-

tional vesting of power to establish sittings in the Probate 

Judges in the absence of specific legislative direction pre-

vented the legislature from adding the power of establishing 

sittings. (Mass. Const. Part 2, C3, ·Cent. IV) 5 

In such a context questions of administrative power in 

the Probate Courts may result in equally well-reasoned, but 

contradictory conclusions which are considered herein. 

Rule-makinq Power - Generally 

General La-r.vs chapter 215 §30 and chapter 216 §16 (now 

obsolete relating to insolvency rules) established the power 

in the Probate Courts to make rules· for regulating practice 

for conducting the business of the Court and for prescribing 

forms with the concurrence of the Supreme Judicial Court. 

5 Compare 1963 Annual Survey of Hassachusetts Law, pp. 251-52. 
Note also the final sentence of MGLC 217 §S. 
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The statute establishing tIlL' office of Chief JU,dge ill 
I .. 

1963 seemingly contradicts such authority and conceivably 

vests such authority in the Chief Judge. The prior statutes 

date from 1836 and 1838. It can be argued on the one. hand 

that the legislative intent of the prior statutes intended 

to restrict such power to the separate Probate Courts as 

they existed :i.n 1836 and 1838, and that the 1963 statute 

vested such powers in a single administrator - the Chief 

Judge. On the other hano,an argument can be made that the 

failure of the legislature to repeal the prior statutes was 

indicative of an intent to retain the rule-making power in 

a majority of the Probate Judges; or to retain rule-making 

power in the judges and power to create uniform procedures 

in the Chief Judge; or retain dual jurisdiction of such power 

in a majority of the judges and the Chief Judge; or it can 

be argued that the legislature did not see the conflict 

its contradictory statues created. 

Similar conflicts attributable to an oversight or fail-

ure to up-date in accord with the intent to retain a dual 

structure are evident in the statutes. 

For example, the retention of approval in the Administra-

tive Committee over the transfer of equity cases from the 

Superior Court to Probate Courts seems to be an oversight 

(MGLC 214 §32A). The requirement that judges so arrange the 

performance of their duties as to insure a prompt and punctual 

-56-



v 

• • • 
• • • .i 
• 

I' 
III • ', 

,- .... ~ 

, "., 

II 
" -

• 
III 
all .... --.. -, 
~~~" 

discharge thereof (MGLC 217 §2) preceded and presumed the 

absence of any central power of assignment now covered by 

MGLC 217 §8. The statute allowing assignment of the 

special judge of Hampshire County upon written request of 

anyone of the judges of the four western counties preceded 

the statute creating the Chief Judge with a power of assign­

ment (MGLC 217 §3). 

The statute establishing the Judicial Council, which 

preceded the creation of the office of Chief Judge (and Chief 

Justice of the District Courts and the Appeals Court) fails 

to include such office and suggests a similar oversight (MGLC 

221 §34A). 

POWERS OF THE CHIEF JUDGE 

The specific powers of the Chief 0udge of Probate include: 

1) Assignment of Judges 

The statute contemplated an exercise of such power 

and placed no limitation of time on such assignments. Exer-

cise of this power has been used for filling of vacancies 

caused by absence, illness or retirement and a succession of 

week-long re-assignments of all judges to familiarize the 

judges, particularly new judges, with the different courts 

and different approaches in procedure employed from court 

to court . 

Following such week-long re-assignments in September 

of 1973, and January and May of 1974, approximately eight 

rules or amendments have been adopted by vote of a majority 
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of the judges under MGLC 215 §~O, and approximately twenty 

uniform practices, after all judges were polled, have been 

adopted under MGLC 217 §8, proving the usefulness of the power 

of assignment. 

2) Visitations of the Chief Judge 

The Chief Jud~e is authorized to visit the Probate 

Courts. In practice the Chief Judge has, during the past 

twelve months, visited every Probate Court, on most occasions 

in the company of a judge of the Administrative Committee. 

Such visitations reveal first hand the necessity and,·in some 

cases, the urge~cy of physical changes and personnel require-

ments which have been, in turn, communicated to the legisla-

ture and appro?riate state agencies. 

3) Establish and Require Uniform Practice and Procedure 

As previously described this power seems to overlap 

another statute; however, to preserve the distinction, uniform 

practices intended to relate to procedural matters rather than 

other matters have been promulgated in instances where procedure 

was not uniform in the several courts . 

4) Records of the Nature and Volume of Work 

Since 196~ the office of Chief Judge has kept records 

previously established and kept by the Administrative Committee . 

Such records have recorded the case volume of the 

courts by subject matter, and have reported the decrees issued 

and receipts received. A current re-evaluation of statistics 

received and their usefulness has been undertaken to determine 

how the time of the courts may be most meaningfully employed . 

-58-



• • 
• • 
• • • • 
I 

• 
• • 
• 
• • ,. 
III 
til 

--

5) Conferences of Judges and Other Officials 

Through the financial assistance of the Massachusetts 

Court Education Program, semi-annual conferences of judges 

have been held providing an opportunity for review of new 

approaches in judicial decisions, legislation and discussion 

of topics of mutual interest and concern. 

6) Executive Sec:"etary and Staff 

The Chief Judge may, subject to appropriation, appoint 

an Executive Secretary and others as he may require (MGLC 217 

§8A) . 

7) Administrative Committee 

The Administrative Committee is not appointed by the 

Chief Judge of Probate but rather by the Chief Justice of the 

Supreme Judicial Court (MGLC 215 §30A). This statute pre­

ceded the establishment of the office of Chief Judge. Such 

Committee, after its original powers were transferred to the 

Chief Judge i~ 1963, now serves as an advisory committee to 

the Chief Judge. Although the statute authorizes the payment 

by the Commonwealth to its members of expenses (including 

clerical expenses), no member has in recent years requested 

reimbun:'emen"t of expenses nor employed clerical assistance as 

authorized. 

8) Expenses of the Chief Judge 

The office of the Chief Judge submits a budget to 

the Budget Director annually; appropriations are voted by the 

legislature and signed by the Governor. Such a budget relates 

only to the operation of the Administrative Office including 

assignments of the part-time judge (MGLC 217 §40) and travel 

expenses of~dges on assignment outside of the county to which 
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they were appointk'd. Such traveling e}~penses must be , 
certified for payment by the Chief Judge (MGLC 217 §42). 

POWERS OF INDIVIDUAL JUDGES OF PROBATE COtJWPS 
, , ~ ~ 

Judges of single~udge courts appoint such assistant 

registers, probation officers, court officers or messengers 

as the legislature may authorize and fund. Court officers and 

messengers are paid froll. county budgets. 

In multiple-judge courts, such as Middlesex (four judges), 

Suffolk and Norfolk (three judges), Bristol, Essex, Hampden, 

Plymouth and Worcester (two judges) decisions as to such 

appointment are generally made collectively as they are to 

sessions of the court, trial lists and budget requests for 

materi~ls, supplies, court officers and other expenses provided 

by the respective counties. The improvements to physical 

facilities are generally initiated by the local judge or judges 

or the Chief Judge by request ,to the County Commissioners. 

Local judges, in the conduct of cases, may appoint stenogra-

phers, guardians ad litem for minors or incompetents and certain 

others, including a psychologist in Middlesex County and a 

psychiatrist in Norfolk County assigned by the Department of 

Mental Health to court clinics in those counties. The sten-

ographers in Suffolk and Hampshire counties are appointed by 

the local judges on a permanent basis, whereas other courts 

employ freelance stenographers on a per diem basis at county 

expense (MGLC 215 §lB). 
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Guardians ad litem are appointed to review accounts on 

behalf of mLlors and incompetents, to investigate domestic 

relations matters, to represent the interests of incompetent 

survivors or omitted children and to prosecute contempts for 

failure to support (MGLC 206 §24, 208 §16, 192 §§ lB, lC, 

215 §56B). 

Probation officers have similar duties in domestic rela-

tions cases (MCLC 209 §J2, 276 §85A). Probate judges may also 

appoint masters and auditors to hear probate accounts (MGLC 221 

§57j, and domestic relations matters by virtue of ecclesiastical 

power (MGLC 208 §33).6 

CBLIGATIONS OF COUNTIES 

Through the County Commissioners, counties must provide 

space for the use of the Probate Courts and for storage. 

Materials for keeping records, printed forms and stat.ionery 

must also be pt::'ovided by the County. Upon application of a 

local judge or register, a justice of the Supreme Judicial 

Court may certify the need for fireproof rooms and other 

necessary accommodations which shall be provided by the County 

Commissioners (MGLC 215 §§ 53,54). The County Commissioners 

may, if in their judgment public convenience requires, cause 

6C. F . Hitch, Practice and Procedure in Probate Courts 
(1952) p. 392. 
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the files and records to be rearranged, indexed; docketed, worn 

dockets to be renewed and indexes consolidated under the 

direction and supervision of the register (MGLC 215 §55). 

POWERS AND DUTIES 01i' THE REGISTERS OF PROBATE 

With respect to decedents' estates, Probate Courts are 

the custodians of records. The duty to maintain such records 

is imposed on the regis~er, together with such other duties 

as are required by law or prescribed by the judge (MGLC 217 §15). 

To assist t~e register, judges may appoint assis~unt registers 

to perform duties under the direction of the register (MGLC 

217 §27). 

The register may appoint such clerical assistants as 

may be authorized by appropriation of the legislature and 

approved by the Director of Personnel and Standardization for 

the Commonwealth (Reg. G-5 of Division of Personnel and Standard-

ization issued under MGLC 7 §28). 

Such clerical assistants are subject to the same rules and 

regulations relative to vacation, sick leave, travel and over­

time as all other state employees. 

The register shall account to the State Treasurer quarterly 

and pay over to him all fees and compensation collected by 

him (MGLC 217 §l9). 

The records and doings of the register shall be inspected 

semi-annually by the judges of Probate (MGLC 217 §ll) and the 

register shall report public funds or estates filed for record to the 

Division of Public Charities (MGLC 217 §19). He shall also report JIll 
.-J. -62-
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divorce statistics and changes of name annually to the 

Secretary of the Commonwealth (MSLC 208 §46, 210 §14). 

POWER TO ENCUMBER FUNDS IN THE ABSENCE OF APPROPRIATIONS 

Local judges, in the absence of a specific application 

of the 0 I Coin inherent pow'er rule, have no specific authority 

or autonomy to encumbe~ funds in excess of appropriations. 

TIMES AND SITTINGS OF COURTS 

The Constitution, Part 2, Chapter 3, Art~cle IV, pre­

scribes sittings to be designated by the judges where not 

specifically required by the legislature (MGLC 215 §62) . 

The discretionary power as to time of sittings is left 

with the judges notwithstanding the mandatory sessions pre­

scribed. The courts shall be open daily including Saturdays, 

if necessary, but not on Sundays or legal holidays. Notices 

(citations) shall not be returnable on a state election day 

or legal holiday (MGLC 215 §58) . 

SUMMARY 

Administrative power in the Probate Courts is, in many 

instances, not clearly defined due to the sQperimposition of 

reform statutes on an existing framework. Legislation was 

filed in 1974 to rectify many of the discrepancies above 

described; however, due to a shortened legislative year, 

these reforms were referred to study committees and hopefully 

will be given further consideration in a future session of the 

legislature. 
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THE LAND COURT 

The Land Court was created in 1898. It has one Judge 

and two Associate Judges, appointed by the Governor 

with the consent of the Governor's Co~ncil (Massachusetts 

Constitution, Part 2, Chap. 2, SIT Article 9, MGLC 185 §2). 

The exclusive original jurisdiction of the Land Court extends to 

all petitions to regis~er land and for confirmation of title 

under the Torrens system, set out generally in MGLC 185, and, 

in addition, to various actions involving property interests not 

governed by the provisions of MGLC 185 (MGLC 185 §l). These 

areas, specifically enumerated by the basic jurisdictional grant, 

are foreclosure and redemption procedures for tax titles 

(MGLC 60), actions to recover freeholds (MGLC 237), petitions 

to "require actions to try title" (MGLC 240 §1-5) , to 

determine the validity of encumbrances (MGLC 240 §11-14), to 

discharge mortgages (MGLC 240 §15), petitions requiring transfer 

of interest (MGLC 240 §27), petitions to determine flats 

boundaries (MGLC 240 §119), to determine enforceability of 

equitable restrictions (MGLC 240 §16-18) , to determine public 

boundaries (MGLC 42 §12) f and to evaluate municipal zoning 

ordinances (MGLC 240 §14A[MGLC 185 §l]) . 

The court has general equity jurisdiction concurrent with 

the Supreme Judicial Court and Superior Court of cases involving 

right, title, and interest in land, except for specific per-

formance of contract and concurrent jurisdiction in actions 

involving real estate under MGLC 214 §3. Concurrent jurisdiction 

is extended to all procedures transferred under MGLC 211 §4A. 

(MGLC 185 §l.) 
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of compliance with subdivis~on control laws (HGLC 41 §8:tFF) and 

jurisdiction of civil actions transferred by the Superior Court 

(MGLC 212 §26A). 

Rule-Making Power 
of the Judge 

POWERS OF THE JUDGE 

"The court shall from time to time ma]~e general rules 

a'ld forms for procedure, which before taking effect, sha.~l 
, 

be approved by the Supreme Judicial Court or by a justiCl,~ 

thereof." (MGLC 185 §l) It has not been formally decided whether 

this statute means the Judge of the Land Court or the Judge 

and the two Associate Judges have the power to make rules. 

However, as a matter of practice, the Judge alone now 

promulgates rules. The proceedings in the Land Court, 

by its own rule, are governed by the RUles of the Superior 

Court (Land Court Rule 6). However,. any suspension of 

any of the Superior Court rules will not be operative in 

the Land Court unless the Judge of the Land Court: so orders. 

It has never been formally decided if the judges must sit 

en bane or singly, but they do sit singly . 
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Ap~ointment Power of the Judge ~ 

The Judge of the Land Court has appointment power which is 

peculiar to the Land Cour~ when compared to appointment power 

in the other courts. He may appoint Deputy Recorders (Recorders 

act as Clerks) and such Recorders shall perform the duties the 

court assigns to them (MGLC 185 §6). However, these Deputy 

Recorders are appc·inted subject to the approval of the Governor 

and the ~overnor's Council. The Recorder, who also acts as 

the Clerk, like the appoInted Clerks of other courts, is appointed 

by the Governor and the Council (MGLC 185 §6). The Recorder may 

appoint two AssIstant Clerks of the Court with the approval of 

the Judge (MGLC 185 §6). (This is not inconsistent with the 

practice in the District Courts. See District Courts, infra.) 

The Recorder may also designate two employees to be Deputy Assis­

tant Clerks with the approval of the Judge. They perform the 

Recorder's duties as clerk of the Court (MGLC 185 §6). 

Because the Land Court sits in Boston and the Recorder's 

Office is there, the business of registering land outside of 

Boston is performed by the Registers of Deeds who ex officio 

have the title of Assistant Recorders (MGLC 185 §lO). The 

Assistant Recorders in the various registries (who are the 

Registers of Deeds) may appoint technical assistants with the 

approval of the Judge of the Land Court (MGLC 185 §lOA) . 

The compensation for such technical assistants is the 

same as that of the First Assistant Register of Deeds in any 

county registry, except in Middlesex County where the compensation 

is the same as that of the First Assistant Register in Suffolk 

(MGLC 185 §lOA) . 
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The Judge of the Land Court may also appoint one or more 

attorneys to be Examiners of Title. He may also appoint a Chief 

Title Examiner, who shall perform the Recorder's duties in the 

Recorder and Deputy Recorder's absence (MGLC 185 §12). 

The Land Court budget is officially signed and submitted 

by the Recorder alone. It is reportedly prepared with the 

advice and approval of the Judge, but the Judge does not appear 

to exercise the final, formal authority ave 1:" the budget. 

Most hiring is done by the Recorder; about 90 percent of 

the Court's personnel are reportedly employed by her. The 

Judges appoint their own law clerks (there are now two), title 

examiners (MGLC 185 §12), deputy recorders (MGLC 185 §6), and 

court officers in Suffolk (MGLC 185 §13). Clerical and admin-

istrative staffing is generally done by the Recorder; she has 

the statutory authority to employ "necessary assistants and 

messengers," but this is subj ect to the "court's approval." 

The Recorder is generally described as "under the direction 

of the court" (MGLC 185 §7). 

Engineers are interviewed and selected by the Chief 

Engineer, but are officially hired by the Recorder. There is not 

any specific statute authorizing engineers in the Land Court. 

According to the Court, the Engineering Department was created 

around 1910 by the Judge, relying on MGLC 185 §77 providing 

for assistants ~nd messengers. Apparently, there has always 

7§117 provides for the hiring of draftsmen and assistants to 
make sectional plans, but engineers do not corne under this provision. 
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been some conflict between the Judge and Recorder concerning 

hiring and administrative authority. MGLC 185 §7 does seem 

to clearly confer the final authority on the Judge. 

Power of the Judge of the Land Court to Encumber the Commonwealth 

The Judge s~all certify the expenses of himself and the 

other Judges of ~he Land Court (MGLC 185 §14). The salaries 

of the Recorder and the Deputy Recorders shall be fixed by the 

Judge subject to the aP2roval of the Governor and the Council 

(MGLC 185 §14). The salaries of the Examiners of Title are 

fixed by the Governor and the Council (MGLC 185 §14). 

Except in t~e case of the Reporter of Decisions of the 

Supreme Judicial Court, there is no other court for which the 

Governor and th0 Council have the power to approve or themselves 

determine the salaries of court employees. Note that MGLC 185 

§14 says that " ... the compensation and salaries of ... all 

assistants and messengers in the Land Court shall be fixed by the 

Governor and Council. II Paradoxically, there is no specific 

statutory provision for the appointment of messengers for the 

Land Court, ana there are no messengers. 

Power to Arrange. Sittings 

The Court regularly sits in Boston but may adjourn from 

time to time to sUQh other places in the state as public con­

venience require3. In Suffolk County, the City Council, which 

acts as the County Commissioners for Suffolk County, is required 

by statute to provide suitable rooms for sittings of the Court 
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in the same building with or convenient to the Probate Court 

or the Registry of Deeds (MGLC 185 §l). The same mandate 

applies to County Commissioners in other counties (MGLC 185 §l). 

There is no statutory provision as to who is to arrange 

the sessions. However, there is a provision allowing simul-

taneous sessions. This provision says that simultaneous sessions 

"shall be so arranged as to insure prompt discharge of its 

(meaning the Court's) bU3iness" (MGLC 185 §3). 

POWERS OF THE FULL COURT AND INDIVIDUAL JUDGES 

Appointment Power of the Full Court and Individual Judges 

All three Judges appoint the court officers (MGLC 185 §13). 

If the court sits outside Suffolk County, the sher~ff is to 

assign a deputy sheriff to act as court officer (MGLC 185 §13). 

The individual judges may appoint stenographers in individual 

cases (MGLC 185 §13A), and they may appoint title examiners 

to be masters in individual cases (MGLC 185 §43). They may also 

appoint guardians ad litem in individual cases (MGLC 185 §40). 

Power of the F~ll Court and Individual Judges 

By reason of their power to appoint court officers in 

Suffolk County, the judges of the Land Court have the powe~ 

to encumber the Commonwealth. There is no specific provision 

for the salaries of such officers. Presumably the salary is 

nego,tiated by the judges and the Commonwealth. Land Court officers 

appear to be the only state-paid court officers. The stenographers 
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who are appointed by individual judges in individual cases are 

paid by the county in which the land in question lies upon the 

judge's certification (MGLC 185 §13A). Similarly, compensation 

of masters who are title examiners is paid by the county where the 

land is situated except that it may be awarded as part of the 

costs of the proceeding, in which case it is paid by one of the 

parties (MGLC 185 §43). The court may also determine the com-

pensation of a guardian ad litem to be paid as the court may 

direct (MGLC 185 §40). 
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THE BOSTON HOUSING COUR'r 

The Housing Court of the City of Boston was created in 

late 1971. It is the only court in the Commonwealth which is 

not funded by the state or a county. The Boston Hous'ing Court 

is funded directly by the City of Boston. 8At present, the 

Housing Court has two judges who sit.in the Suffolk County 

courthouse. Its jurisdiction is limited to cases arising under 

laws, ordinances, rules ur regulations concerned with "the 

health, safety, or welfare of any occupant of any place used, 

or intended for use, as a place of human habitation" (MGLC 185A 

§3) and zoning cases (§l, C. 700, Acts of 1974). It has civil, 

criminal and equity jurisdiction at the Superior Court level 

(MGLC 185A §3) and must conduct jury trials when they would be 
, 

required in -the Superior Court (MGLC 185A §23). Appeals go directly 

to the Appeals or Supreme Judicial Court (MGLC 185A §26). 

Rule Making Power 

The Chief Judge of the Housing Court may make rules and 

forms for procedure which must be approved by the Supreme Judicial 

Court or a justice thereof (MGLC 185A §7). In these rules the 

Housing court must provide for some convenient and effectual 

means of having the testimony of witnesses reported to the full 

bench of the Supreme Judicial Court or the Appeals Court 

(MGLC 185A §27). The Housing Court was the first court in the 

Commonwealth to use tape recorders for preserving testirncmy 

pursuant to permission of the Supreme Judicial Court . 

8 The Boston Municipal Court and the District Courts in Suffolk 
County are funded by the City of Boston because the city Council 
of Boston acts as the county commissioners for Suffolk County. 
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Appointment Power 

The Judges of the Housing Court are appointed by the 

Governor with the consent of the Governor's Council (Mass. 

Constitution Part 2, Chap. 2, §l, Art. IX). They must be 

members of the bar. The Clerk is appointed by the Governor 

without the approval of the Council (MGLC 185A §9). If the 

office of Clerk is vacant due to absence, death or removal, 

the Chief Judge may appoint a temporary Clerk to act until 

the Clerk resumes his duties or until the vacancy is filled 

(MGLC 185A §IO). The Clerk may appoint, with the approval of 

the Chief Judge, suchAssistant Clerks "as the City Council of 

the city, with the approval of the mayor of the city, may from 

time to time determine." Assistant Clerks are removable at 

the pleasure of the Clerk or the Chief Judge (MGLC 185A §ll). 

The Chief Judge may appoint "such number of court officers ... as 

the City Council of the City, with the approval of the Mayor of 

the City, may from time to time determine." The court officers 

may be removed for any cause considered sufficient by the Chief 

Judge (MGLC 185A §15). Furthermore, the Chief Judge shall approve 

the uniform of the. court officers (MGLC 185A §15). "The Chief 

Judge may appoint such number of housing specialists as the 

city Council of the City, with the approval of the Mayor of the 

City, may from time to time determine." One may be designated 

as "Chief Housing Specialist" by the Chief Judge. All hold 

office at the pleasure of the Chief Judge and have powers and 

perform duties as the Chief Judge prescribes (MGLC 185 §16). 
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The Chief Judge of the Housing Court may appoint temporary 

stenographers in individual cases at the same rate as a 

Superior Court temporary stenographer (MGLC l85A §18). This 

provision is rarely used because the Court has electronic 

recording equipment. 

Power to Encumber the Ci~ 

Regarding the appointment of court officers, Housing Spe-

cialists and Assistant Clerks, the Court must negotiate very 

closely with the City Council and the Mayor for funds to pay 

such personnel (MGLC l85A §§ll, 15 and 16) . 

Stationery and office supplies of the Housing Court must 

be approved by the Chief Judge and are paid upon vouchers 

approved by the Chief Judge within the limits of available city 

appropriations (MGLC 185A §18) . 

Sittings 

The Housing Court sits in Boston. An appropriate space 

is to be provided in the Suffolk County Courthouse for the 

court. Space may be provided in other courthouses in the city 

with the approvRl of the city (MGLC l85A §4). The court has 

conducted sessions in non-court facilities in Boston's neighbor-

hoods on several occasions. The Housing Court is open on 

business days. However, if the Chief Judge determines that it 

should be open at other times, he can open it (MGLC l85A §5) and 

he has - even to the point of hearing ex parte cases requiring 

speedy action at his home after business hours. 
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~HE HAMPDEN COUNTY HOUSING COURT 

The Housing Court of Hampden County was created in 1973 

(C.591 Mass. Acts of 1973). At present the Hampden County 

Housing Court is a one Judge court and sits in the Hampden 

County Courthouse in Springfield. Its jurisdiction is limited 

to cases arising under laws, ordinances, rules or regulations con­

cerned with lithe health, safety or welfare of any occupant of 

any place used, or intended for use, as a place of human 

habitation" (MGLC 185B §3). It has civil, criminal and equity 

jurisdiction for the above cases (MGLC 185B §3) and may con­

duct jury trials (MGLC 185B§23). 

Rule Making Power 

The Housing Court may make rules and forms for procedure 

which must be approved by the Supreme Judicial Court or a 

justice thereof (MGLC 185B §7). In these rules the Housing 

Court must provide for some convenient and effectual means 

of having testilnony of Ni tnesses reported to the full bench 

of the Supreme Judicial Court or the Appeals Court (MGLC 185B §27) . 

Appointment Power 

The Judge of the Hampden County Housing Court is appointed by 

the Governor with the consent of the Governor's Council (Mass. Con­

stitution rart 2, Chap. 2, §l, Art. IX). He must be a resident of the 

County after his appointment and a member of the bar. The Hampden 
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County Housing Court Judge ,"shall receive the same salary ':8 

an Associate Justice of the Sllperior Court" (MGLC l85B §8). 

In the absence of the Judge, his duties are to be performed by an 

Associate Justice of the Superior Court. He can request 

assistance from either the Superioror District Courts. (MGLC 

l85B §8). The Clerk is appointed by the Governor (MGLC l85B §9). 

If the office of Clerk lS vacant due to absence, death or 

removal, the judge may rppoint a temporary Clerk to act until 

the Clerk reSUIr.es his duties or until the vacancy is filled 

(MGLC l85B §lO). The Clerk may appoint, with the approval of 

the Judge, one or more Assistant Clerks 'to be paid by him 

'lmless salaries payable by the County' are authorized by the 

General Court" (MGLC l85B §ll). Assistant Clerks are 

removable at the pleasure of the Clerk or the Judge (HGLC 

l85B §ll). "The Judge may appoint a court officer who may be 

removed for any cause considered sufficient by the Judge" (MGLC 

l85B §15). Furthermore, the Judge shall approve the uniform 

of the court officers (MGLC l85A ~15). 

"The Judge may appoint such number of Housing Specialists 

as the County Commissioners may from time to time 

determine". One of these may be designated chief Housing 

Specialist by the Judge. All hold office at the pleasure of 

the Judge and have powers and perform duties as the Judge 

prescribes (MGLC l85B §16). 
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Power to Encumber 

Regarding the appointment of Court Officers, Housing 

Specialists and Assistant Clerks, it appears that the COU~t 

must negotiate very closely with the County for funds to pay 

such personnel (MGLC 18SB, § §.ll, 15, and 16). The Judge is 

authorized to provide for a proper recording system to be 

paid for by the County (MGLC 185B §18). 

Expenses for station"ry and office supplies of the Housing 

Court may be approved by the Judge. 

Sittings 

The Hou3ing Court usually holds its sittings in the Hampden Coun-

ty Superior Courthouse. Space may be used in the County Distri.ct 

courthouses as the Judge sees fit (MGLC 18SB §4). The Housing 

Court is open on business days. However, if the Judge 

determines that it should open at other times he can open 

it (MGLC 18SB §S) . 
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THE DISTRICT COURTS 

Administrative power in the District Courts is shar8d by th0 

Chief Justice and the First or Presiding (senior) Justices of 

each of the 72 District Courts. 9 The Office of Chief Justice 

of the District Courts was created in 1963. PreviouslYI the 

District Courts, which ~volved from the English Justice of 

the Peace system, were 72 independent courts, each with its 

own procedures, rules, and forms. Prior to the creation of 

the Office of Chief Justice, the District Courts were loosely 

organized under -an Administ.rati ve Committee of Distric·t 

court Justices~ There still exists in the statutes and in 

the courts (as in the plural title "District Court!§..") the notion 

that each of the courts is autonomous, separate, and independent. 

However, the recent history of the District Courts has seen 

greater uniforrr.i ty in the District Courts . 

This section will consider the rule making, appointment 

and assignment powers, and the power to encumber the county or 

the Commonwealth, of the Chief Justice of the 72 District Courts, 

the First Justice of each court. and, finally, any District 

Court Judge . 

9This section will consider only the District Courts, 
which includ~ all courts of limited civil and criminal juris­
diction outside of a certain section of the Clty of Boston 
under the jurisdiction of the Boston Municipal Court, a 
separate court with a separate ~hie~ Justice which is adminis­
tered differently from the 72 Dlstrlct Courts. 
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Fowers of the Chief Justice 

In a memo~andumdatedApril 27, 1972, the Supreme Judicial 

Court, meeting off the bench, administratively, spelled out the 

powers of the Chief Justice of the District Courts: 10 

n ••• Since it hdd been apparent in correspondence 
that Chief Justice Flaschner was concerned about 
the extent of his powers as Chief Justice he was 
advised as fo~lows: 

1) Chief Justice Flaschner and the other members 
of the Grievance Committee have full power to release 
the report on the investigation into the administration 
of justice in the Municipal Court of the Dorchester 
District. 

2) Chief Justice Flaschner has full power to 
assign Judge Troy and other District Court Judges 
to District Courts other than those to which they 
were originally appointed. 

3) Under MGLC 218 §43A, Chief Justice Flaschner 
has general superintendence of all the District 
Courts, including the ordering of uniform practices. 

4) Under MGLC 218, §43A, Chief Justice Flaschner 
has power of supervision of general court records 
of every District Court. 

5) In case of the refusal of any Judge, Clerk or 
Cfficer of any District Court, other than the 
Municipal Court of the City of Boston, to comply 
with the order of the Chief Justice of" the District 
Courts in the performance of his duties and powers, 
Chief Justice Flaschner, under MGLC 218, §43A, shall 
report such person, with a statement of noncompliance, 
to the Chief Justice of the Supreme Judicial Court, 
and the Supreme Judicial Court shall thereafter 
forthwith make an appropriate order as to the 
matter involved. 

lOThis is a memorandum of a meeting between the full bench 
of the Supreme Judicial Court, the Chief Justice of the District 
Courts arid two other Judges of that Court, who, with the Chief 
Justice, were the m~mbers of the Grievance Committee of the 
District Court~., relating to an investigation of the Municipal 
Court of the" Dorchester District. 
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It was pointed out to Chief Justice F1aschner that 
the Supreme Judicial Court will promptly consider 
any report by him of such a refusal or failure to 
comply with his order." 

Rule Making POHer of the Chief Justice 

Although there is no statute which specifically says so, 

it is generally be1ieveJ that all rule making power in the 

District Courts is vested in the Chief Justice. He derives 

this power from a variety of statutory sources. First, MGLC 

218, §4311 gives to the Chief Jus'tice the power to make rules 

for certain specific situations - princip~lly, civil matters. 

(The power was previously in the Administrative Committee). 

But he also derives his rule making power from MGLC 218 §43A 

which says, "The Chief Justice of the District Courts shall be 

authorized ... to require uniform practices, ... " and "The 

IlMGLC 218 §43: The Chief Justice of the district courts 
shall from time to time make and promulgate uniform rules 
regulating the time for the entry of writs, processes and 
appearances, the filing of answers in civil actions, the 
preparation and submission of reports, the allowance of reports 
which a justice shall disallow as not conformable to the facts, 
or shall fail to allow by reason of physical or men'ta1 disability, 
death or resignation, the reporting of cases reserved for report 
whe~ a justice shall fail to report the same by reason of physi­
cal or ~ental disability, death or resignation, the granting of 
new trials, and the practice and manner of conducting business 
in cases which are not expressly provided for by law, inclu-
ding juvenile proceedings and those relating to wayward, 
delinquent and neglected children. Such rules shall not 
apply to the municipal court of the city of Boston . 
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Chief Justice shall have general superintendence of all the 

District Courts ... and their Clerks and other Officers. 12 

To insure that rule-making is preceded by due deliber­

ation and thought, the Chief Justice normally seeks 

the advice and opinion of the Administrative Committee 

before promulgating rules. 

Until1963, when the Office of Chief Justice of the District 

Courts was created, themle-making authority of the District Courts 

was in" tho ~:!!'!5tices, or a maj ori ty of them." Rule-making was thus 

a'@Ollegial matter. Since 1963 rule making power has been in 

the Chief Justice. 

The Chief Justice of the District Courts also has power to 

prescribe official forms to be used in all District Courts except 

in the County of Suffolk (MGLC 218 §43B). It is unclear why the 

Chief Justice does not have the power to make forms for use in 

the seven Suffolk County District Courts over which he has 

j~risdiction. Nor is it clear who does have the authority 

to prescribe sl.1ch forms . 

The Chief Justice has other specific rule-making power. He 

establishes the forms for waiver of trial and guilty pleas for traf-

fic offenses in the various district courts wllere the fine is less 

than $50 and approves the fine schedule set by the First or Pre-

'siding Justice for the same offenses (MGLC 90C §4A). He promul-

gates rules and forms for the operation of equity sessions in t:he 

District Courts (MGLC 218 §19C). The Chief Justice makes rules 

12 In the recent report regarding preservation of testimony 
in the District Courts, the rule-making authority of the Chief 
Jus,tice is cited to MGLC 218 §43. The report at ,this point is 
talking about a rule promulgated by the Chief Jus·tice allm.,ring 
electronic reco~ding by counsel in the District Courts. Yet 
C. 218 §43 does not make any specific reference to any such 
rule-making power over cour-t reporting. 

-80-



v 

I 
I 
I 
I 
I' 
I, I 

I 
I 

I 

• .-
•• 
• • 
III 
II •", ' 

- , 

,II 

regarding small ~laims procedures in the District Courts (MGLC 

218 §21). He is also empowered to make rules regulating the 

procedure for compensation for victims of violent crimes 

(MGLC 218 §43B). The Chief Justice of the District Courts also 

prescribes the form for violat~ons of the pedestrian traffic 

law (Jaywalking) (MGLC 9C §18A). The Chief Justice of the 

District Courts may also make regulations relating to assign-

ments, duties and services of ste~ographers appointed for any 

District Court ~nd any other matter concerning these stenographers 
, .• ~ -4IfII" -- -

(MGLC 218 §27A, regarding six man juries). Finally, he is to 

prescribe the forms used in the Dist,rict Courts for the appeal 

of bail decisions to the Superior Court (MGLC 276 §58). 

The Chief Justice of the District Courts is ex officio a 

member of the Co~nittee on Probation (MGLC 276 §99A) and a mem-

ber of the Judi8ial Conference (SJC Rule 3:16). He is not ,an 

ex officio member of the Judicial Council although a District 

Court judge can be appointed to it by the Governor (MGLC 221 

§34A). This omission occurs in the absence of an amendment to 

MGLC 221 §34A, which creates the Judicial Council . 

Appointment Power of the Chief Justice 

The Chief Justice has no appointive authority by statute. 

However, he can have an administrative assistant and there is 

an office of administration, the Director and staff members of 

which he appoints. Some personnel in this office a~=e paid with 
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Federal funds from the Massachusetts Committee on Criminal 

Justice. Others have become state employees by inserting the 

position into the state budget rather than by specific statute -

by appropriation rather than specific statute. 

Assignment Power and Power to Determine Sittings and Sessions 

The Chief ·Justice of the District Courts may assign District 

Court judges to sit at the times and places already designated 
\ 

by the Legislature for h01ding court. The Legislature has 

determined that court shall be open at all times except Sunday 

and legal holidays (MGLC 218 §38). The Chief Justice may also 

provide for additional sessions of the court. And such sessions 

TGCiy be staffed by special judge~3 at the request of either the 

Chief Justice, the First or Presiding Judge of the court, or the 

judge who is in charge of the particular session. In other words, 

a Special Judge of X Court can be assigned to sit in a session 

in that court either by the Chief Justice, the First Judge, or 
./ 

the judge in charge of that session (MGLC 218 §52). The Chief 

Justice may also order the sittings of Special Judges outside 

the court where they are appointed (MGLC 218 §6). The Chief 

Justice may assign any justice to sit in the Juvenile Courts at 

the request of a Judge of the Juvenile Court (MGLC 218 §58) . 

13 special judges are part-ti~e judges allowed to practice 
law. They can be assigned to criminal, juvenile, supplemental 
and sUIlUnary process, and small claims se$sions . 
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MGLC 218 '2;77A says: "Each of said Justices [the District 

Court Justices] shall sit in his own Court and, in addition, 

shall perform such other duties as a District Court Justice 

in such other Courts and on such occasions as shall be ordered 

by the Chief Justice." This is consistent with the Chief 

Justice's power of general superintendence. All District Court 

Judges may be assigned by the Chief Justice to sit in other 

courts. Special an'd part-time judges cannot sit on civil cases, 

however, wiuhout the authorization of the Chief Justice. Such 

authorization may be extended for only a limited period of time 

(MGLC 218 §40). 

Some District Courts in Massachusetts have part-time 

justices. Even though their courts are always open, the justices 

of these courts may also be ordered to sit in other courts at 

the discretion of the Chief Justice (MGLC 281 §78) in which 

instance they are paid by the county in which they sit. 

" The Chief Justice also appoints the five members of the 

Administrative Committee (MGLC 218 §43C), designates the five 

membE:. :: of the three Appellate Divisions of the District Courts 

and selects a presiding judge from them, subject to the approval 

of the Chief Justice of the Supreme Judicial Court (MGLC 231 
. ' 

§l08). 

He shall prescribe "reasonable daily office hours ~:or 

the Clerks and he may authorize the Clerks to operate on 

saturday~.with reduced personnel" (MGLC 218 §15). 
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The Chief Justice also selects the District Court 

judges to be put on a list for service in the Superior Court 

for appeals in criminal cases over which the District Court 

had original jurisdiction and for automobile tort cases (MGLC 

212 §14B). He also selects those District Court judges who 

may sit in the Boston Municipal and Juvenile Courts and the 

Hampden County Housing Court at the request of its Chief 

Justice or their judges (MGLC 218 §§40, 58; MGLC 231 §102C; 

MGLC 185B §8). 

The Chief Justice may also call for conferences of the 

judges, including the judges of the Boston Municipal Court 

(MGLC 218 §43A). 

Power to Encumber the Commonwealth 

The Chief Justice submits the budget for the Administra-

tive Office. The only other power to encumber the Commonwealth 

that the Chief Justice has is to cer,tify the quarterly travel 

expenses of Justices of the various District Courts who are 

assigned by the Chief Justice to sit outside their regular 

courts (MGLC 218 §81). 

Po\VERS OF THE FIRST JUSTICE 

Rule Making Power of the First Justice 

The First Justice of each individual District Court, who 

is the judge with senior service in that court:, or the Presiding 

Justice in one-judge courts has little formal statutory rule-

making power except to prescribe the fines for waiver of trial 

and guilty pleas in 'traffic cases where the fine is less than 

$§O with the approval of the Chief Justice (MGLC 90C §4A). 
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However, the First or Presiding Justice is the "administra­

tive head" of the court (MGLC 218 §6) and as administrative head 

he can determine by rule or act, to a great degree, the procedure 

in his court. 

Appointment Power of the First Justice 

Each District Court has at least one "justice." Some have 

more than one. There is 1 senior or First Justice in each multi-

judge court or a Presiding Justice in each one-judge court. In 

the words of the statute, "the first [or presiding] justice shall 

be the administrative head of the court and ... shall appoint tem-

porary clerks, C0urt officers and probation officers and shall 

approve the appointment of assistant clerks and temporary assis­

tant clerks" (MGLC 218 §6). Clearly, the power of the First or 

Presiding Justice is considerable. District Courts have evolved 

from the English Justice of the Peace system, and it was probably 

necessary that each court have its own autonomous existence in a 

less-mobile age, Today the reason for complete autonomy no longer 

exists. One slight move towards centralization of appointment 

power has been made. If there is no First Justice and no other 

justice is available in the individual court, the Chief Justice 

can act as the administrative head of the court (MGLC 218 §6). 

The First Justice's power to appoint probation officers 

is reiterated in another statute (MGLC 276 §83). Besides being 

able to appoint the probation officers, the First or Presiding 
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Justice may appoint such clerical assistants as are necessary 

for the probaticn office (MGLC 276 §88). And he may appoint 

temporary probation Officers for periods of less than 90 days 

or probation officers for a term of 90 days with the approval 

of the administrative committee (MGLC 276 §89). The First or 

Presiding Justice may also appoint unpaid deputy probation 

officers (MGLC 276 §89A). Probation officers may retire on 

the recommendation of the court with the approval of the 

County Commissioners. If they retire medically, the court 

must designate a physician to examine them (MGLC 32 §75). 

The First Justice has power to approve the appoint-

ments of nssistant clerks appointed by the Clerk and has 

authority to remove them (MGLC 218 §10). We have indicated 

earlier that this power to approve appointments is tanta-

mount to a joint appointment power. In at least one instance 

a First Justice has refused to approve the appointment of 

non-lawyer clerks. Assistant clerks are removable at the 

pleasure of the clerk or the First Justice unless they are 

paid by the county and have been employed for three consecu­

tive years in which case they shall hold office during good 

behaviour (subject to retirement rights). They may be 

removed by the First Justice or the Clerk only for cause 

shown subject to a review by a justice of the Super'ior Court 
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(MGLC 218 §lO). This is the only instance of administra­

tive control L~ the Superior Court over the District Court: 

and it may not be administrative control so much as judicial re­

view of administrative actiorl. Clerical assistance for the Clerks' 

offices must he approved by the Mayor and the City Council of 

Boston for District Conrts in Suffolk County, and by the 

County Commissioners for District Courts outside of Suffolk 

County (MGLC 218 §69). 

Court officers in the District Courts are appointed 

by the First or Presiding Justice of the Court (MGLC 218 §6l) 

and may be remcved "for any cause considered by such justice ... 

to be sufficient" (MGLC 218 §6l). This practice differs 

substantially from the higher courts where court officers are 

appointed by the sheriff and approved by the court. There are 

some local variations on the appointment of chief court 

officers. In Roxbury and Dorchester the First Justice may 

appoint a chief court officer and an assistant chief court 

officer. In Chelsea and East Boston the First Justice may 

appoint a chi~f court officer (MGLC 218 §62) .14 

In the East Boston Court the First Justice may appoint 

an Italian interpreter (MGLC 218 §68) . 

l4Even though the Dorchester District Court is a very busy 
one it is not the busiest. The cambridge and Worcester , . 
District Courts, which do not have thlS statutory power to 
designate chIef court o~fic?rs, are busie~ t~an the other 
courts listed above. (Dlstrlct Court statlstlcs, Annual Report 
of the Executive Secretary, 1973.) 
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Clerical asslstants to ~he Clerks of the Dlstric~ 

Courts are appointed by ~he Clerk wlth the approval of the 

county Commissioners and must be included in ~he County 

Commissioners' budget. 

Power of the First Justice to Encumber the Commonwealth 

A First or Presiding Justice may encumber the Commonwealth 

in a number of ways on behalf of the probation office. For 

example he may certlfy the expenses of deputy probatlon 

officers, who serve wlthout pay tMGLC 276 §89~). He may 

certify tne vouchers of regular probatiun officers for 

their expenses (MGLC 276 §94), ana must authorize expendi-

tures ny the probation officers for the temporary support 

and transportation of probationers tMGLC 276 §95) . 

The First Justice can also allow compensation to 

persons entit18d to expenses and fees in criminal prosecu­

tions, including defense services (MGLC 280 §16) • 

All JUstices and Clerks may procure law books, 

stationery, and other supplies with the approval of the 

First Justice. These expenses are to be certified monthly 

and transmitted to the County commissioners (MGLC 218 §39) . 

Other Powers of the First Justice 

The First or Presiding Justices of the Central District 

Court of Worcester may schedule the six-man civil jury sessions 

of that court (MGLC 218 §19A). In the Northern Essex District 

Court the Chief Justice schedules the six-man civil jury session 

(MGLC 218 §19B). 
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POT'mRS OF AN INDIVIDUAL DISTRICT COURT JUDGE, 

THE ADMINISTRATIVE COMMITTEE AND THE APPELLATE DIVISION. 

Rule Making Power 

Individual District court Judges have no formal statu-

tory rule-making power. First or Presiding Justices can and 

do make some internal administrative rules for their courts alone, 

but District Court Judges no longer have collective rule-making 

power. If one lppens to be a member of the Administrative Com­

mittee, he has advisory power to the Chief Justice. The Adminis-

trative Committee itself has some minor, specific, rule-making 

power: the notice to appear for parking violations is on a 

form prescribed by the Administrative Committee (MGLC 90 

§20A). This power probably preceded the creation of the 

office of Chief Justice . 

Appointment Povler 

Apart fro~ the appointment of counsel in criminal cases 

(S.J.C. Rule 3:10, Dist. Ct. Rule 10), individual judges have 

little appointment power, although in a civil case, an 

individual judge may appoint an auditor with the assent of 

both parties (MGLC 221 §56). However, auditors are paid by 

one of the parties (MGLC 221 §61). In regard to certain 

claims for compensation, the individual judge may appoint 

a physician to make an examination and report (MGLC 258A §4) . 
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An individual judge holding an inquest may appoint an 

officer to investigate the case and allow him additional 

compensation :MGLC 38 §10). 

The Administrative Committee may combine certain 

District Courts for regional probation offices in juvenile 

cases outside of Suffolk County, but that seems to be its 

only administrative power at present. The Committee may 

designate one justice within the region to certify the 

salary vouchers of these special probation officers (MGLC 

276 §88) . 

The Power of Individual Judges to Encwuber the Commonwealth 

The individual judge may allow additional compensation 

for a medical examiner (MGLC 38 §10). hl individual judge 

may certify his own expenses in attendin'g a conference 

called by the Chief Justice (MGLC 218 §43A) and may be 

reimbursed for travelling expenses outside his district 

on the certificate of the Chief Justice (MGLC 218 §8l) . 

However, the individual judge, if appointed to and sitting in 

a district, which includes more than one town, may himself 

certify his expenses in travelling from his home to a town 

which is in a location other than the town of the principal 

office of the court. These expenses, however, are subject 

to the approval of the County Commissioners. The Commissioners 

decide where the principal office of the co' ,rt is by deciding 

the location of the Clerk's office (MGLC 218 §8l) . 

-90-
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Judges of the Appellate Division may charge their 

travelling and incidental expenses while acting in the 

Appellate Division to the Commonwealth on their own certificate 

(MGLC 231 §108). Judges of the Appellate Division now receive 

$2,000 more a year from the state over their regular salary 

(Chap. 940 of Mass. Acts of 1973). 
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THE BOSTON MUNICIPAL COURT 

The Boston Municipal Court was established in 1866. Its 

subject matt8r jurisdiction is similar to that of the 72 

District Courts. But, it also has independent jurisdiction 

over appeals to 12-man juries (MGLC 278 §18A); Workmen's 

Compensation claims of review (MGLC 152 §§8A & 11); Motor 

Vehicle Appeals Boar~ cases (MGLC 175 §113D), election cases 

in Boston and broader venue in civil actions. Its territorial 

jurisdictiofi is bounded by Charlesto~l, the Charles River and 

Cambridge on the north, South Boston in the south, East Boston 

in the east and Roxbury and Brighton-Allston in the west. 

The Boston Municipal Court sits only in Boston and has 

a Chief Justic8 and eight Associate Justices (MGLC 218 §50). 

Although the Chief Justice has some administrative power, 

most power is exercised collegially . 

POWERS OF THE r.HIEF JUSTICE 

Rule Making Power 

All rule-making power in the Boston Municipal Court 

to regulate practi.ce and conduct business in. all cases, if not 

expressly pr0vided for by law, is in the full bench. (MGLC 

218 §50). However, the Chief Justice may create certain 

forms, including a notice to appear in jaywalking cases 
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(MGLC 90 18A), and the notice to appeal in a parking case 

(MGLC 90 §20C). Forms for waiver of trials and guilty pleas 

'for traffic offenses with fines less than $ 50 in the Boston 

Municipal Court must be established by the Chief Justice. 

The fines on such waiver of trial and guilty pleas must 

be established by the Chief Justice (MGLC 90C §4A). The 

Chief Justice is to determine procedure for equity cases in 

the Boston Municipal Court (MGLC lSlA §42). Small claims 

rules and procedures must be made by the Chief Justice of 

the Boston Municipal Court (MGLC 218 §21). These may differ 

from small claims procedures in the 72 District Courts. The 

procedure and rules for victims of violent crimes must be 

established by the Chief Justice (MGLC 218 §43D), and the 

forms of peti~ion for review by the Superior Court of bail 

decisions made in the Boston Municipal Court are established 

by the Chief Justice of the Boston Municipal Court (MGLC 276 

§5 8) . 

Appointment Power of the Chief Justice 

From the 17 court officers appointed by all the Justices 

of the Boston Municipal Court or a majority of them, the 

Chief Justice is to appoint a chief court officer for criminal 

business, two assistant court officers for criminal business, 

a chief court officer for civil business, and an assistant 
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court officer for civil business (MGLC 218 §62A). The 

Chief Justice may also appoint probation officers, sub­

ject to the approval of his associates, if qualified by 

the Department of Probation (MGLC 276 §83). 

The Chief Justice also appoints an Administrative 

Assistant, a Legal Assistant, and a secretary who are paid 

from a grant by the Massachusetts Committee on Criminal 

Justice (LEAA). The maximum salary for the Administrative 

Assistant is $18,000; for the Legal Assistant, $14,000; and 

$8,300 for the secretary. 

Assignment Powers of the Chief Justice 

The Chief Justice may assign any of the other Municipal 

Court Judges. He may_provide for additional sessions (MGLC 

218 §52) and prescribe the times for civil and criminal trials 

(MGLC 218 §15). The Chief Justice, at the written request 

of the Chief Justice of the Superior Court, assigns Boston 

Municipal Court judges to sit in the Superior Court in 

automobile tort cases and in appealed criminal cases over 

which the Boston Municipal Court or other Suffolk Coun'ty 

District Courts had original criminal jurisdiction (MGLC 

212 §14B). The Chief Justice may request District Court 

special judges to sit in the regular sessions of the 

Municipal Court. He may request District Court special 

judges to hear civil cases transferred from the Superior 

court (MGLC 231 §102C). The Chief Justice may also 

designate the members of the Appellate Division of the Boston 

Municipal Court (MGLC 231 §108) . 
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Power of the Chief Justice to Encumber the County 

The Chief Justice allows and certifies expenses of the 

Boston Munid.pal Court after expenditure to the public 

officer of the county by whom they are payable (MGLC 218 

§51). He also must approve the vouchers for stenographers 

appointed by the Justices and for medical services and 

equipment (MGLC 218 §55). 

• POWERS OF THE FULL BENCH 

Rule Making Power of the Full Bench 

The Courc may make rules regulating the practice and 

the business of the Court in all cases not expressly pro­

vided for by law (MGLC 218 §50) and the Court is to make 

rules regarding the procedure and the sittings of the 

Appellate Division (MGLC 231 §l08). The Justices are to 

prescribe the times for civil and criminal trials as well 

as the office hours for the two Clerks' offices (MGLC 218 §15) . 

Appointment Power of the Full Bench 

There are two separate Clerks 1n the Boston Municipal 

Court for criminal and civil business. They are appointed 

by the Governo~ for life with the consent of the Governor's 

Council (Mass, Const. Part 2, C2, §l, Art.9) . 

There are 12 assistant clerks for criminal business and 

12 assistant clerks for civil business who are appointed by 

the respective Clerks subject to the approval of the JUstices . 
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Removal, after three years, of such assistant clerks 

must be for good cause shown and is subject to the approval of 

the justices or a majority of them (MGLC 218 §53). Temporary 

assistant clerks may be appointed by the respective Clerk 

with the approval of the Justices or a majority of them 

(MGLC 218 §53A) , but deputy assistant clerks are designated 

by the respective Clerk without any requirement of court 

approval (MGLC 218 §53). The Justices must approve requests 

for clerical assistance for the Clerks (MGLC 218 §70), which 

must then be approved by the Mayor and City Council who act 

as COilllty Commlssioners of Suffolk County. 

The justices may employ stenographic services not to 

exceed $3,000 annually and also medical services and equip-

ment not .to exceed $15,000 annually. This expenditure is 

subject to the approval of the Iiayor of Boston (MGLC 218 

§55). ~he Justices may appoint a secretary and assistant secre­

tary for the court (MGLC 218 §80A). Court officers are appointed 

by a majority of the Justices and removed similarly (MGLC 

§6l). There are twelve court officers for criminal business 

and five for civil business (MGLC 218 §62A). The Justices 

may appoint temporary court officers whenever the business of 

the court requires (MGLC 218 §65). There may also be a 

messenger of the Boston Municipal Court appointed by a 

majority of the Justices (MGLC 218 §66). The secretary and 
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assis~ant secretary for the Justices are paid by the 

county at rates determined by th~ JU!::ltic<::s (NGLL.: 218 

§80A). Interpreters may be appointed by the Justices; 

when official interpreters are not available, others may 

be appointed (MGLC 218 §67). 

As noted earlier, prob~tion officers are appointed 

by the Chief Justice subject to the approval of the 

Justices (MGLC' 276 §83), and clerical assistants 

for the probation officers are to be provided as the (burt 

deems necessary and are to be appointed by the Court (MGLC 

:' 6 § 8 8) • 

Power of the full bench to Encumber the County 

The full bench may encumber the County of Suffolk, 

subject to the approval of the Mayor and City Council, by 

their decisions as to the clerical assistance required by 

the two Clerks (MGLC 218 §70) I the. clerical assistance 

required for the 'probation office (MGLC 276 §88), as well as 

the pay to be given the secretary and assistant secretary 

to the Justices (MGLC 218 §80A). 

INDIVIDUAL JUSTICES 

Individual Justices have no rule making power and no 

appointment ~ower except the power to appoint auditors when 

both parties agree (MGLC 221 §56, BMC Rule 44). Any Justice 

who sits in regular session may designate a substitute to 
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fill that session in his' absence. The substitute must 

be a sRecial justice of the District Court who has been 

approved by the Chief Justice (MGLC 218 §52). Individual 

Justices may appoint counsel for indigent defendants in 

cases before them (SJC Rule 3:10). Payment is by the county. 

There are no Boston ~1unicipal Court rules regarding the amount 

to be paid to such attorneys at present. 
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THE JUVENILE COURTS 

In Massachusetts, four courts deal exclusively with 

juvenile cases. In addition, juvenile case~ are heard in 

special separate sessions of the District Courts and de novo ---
in the Superior Court and the Boston Juvenile Court. This 

section is concerned with only the four Juvenile Courts. The 

first was established in Boston in 1906. Its geographical 

'jurisdiction now includes the same territory as the Boston 

Municipal Court (basically downtown Boston) and Roxbury. In 

1969 Juvenile Courts were established in the cities of Worcester 

and Springfield. These Courts exercise jurisdiction in their 

respective citiee and some adjacent towns. Worcester and 

Springfield are, respectively, the second and third largest cities 

in the Commonwealth. In 1972 a Juvenile Court was established for 

Bristol County which, among other municipalities, includes the 

cities of Fall River, New Bedford, Taunton and Attleboro, 

where District Courts are located. This court has coUnty-wide 

jurisdiction, unlike the three other Juvenile Courts and sits 

throughout the C0 1IDty. 

All these courts are one-judge courts with the possible 

exception of Boston which has two special (part-time) Judges 

attached to it. However, these part-time judgeships will term­

inate by attrition. In all, simultaneous sessions or multiple 

sessions may be conducted by judges assigned by the Chief Jus­

tic~ of the District Courts and requested by the Judge of the 

Juvenile Court. The Judges of the Juvenile Courts must be 

15 
lawyers (MGLC 218 §S8). 

IS This provision is unique to these courts and the Housing 

courts. 
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Basically, the Juvenile Courts are modelled on the District 

Court system (See District Courts, infra) with the one Judge of 

each Court acti~g analagously to the First or Presiding Justice 

of a District Court. 

Rule Making Power 

Rule making power "in reference to procedure" is given to 

the Juvenile Courts by MGLC 218 §60. However, MGLC 218 §59 

says "except as otherw:..se provided by law, said courts [Juvenile 

Courts] shall have and exercise, within their jurisdiction, 

the same powers, duties and procedure as District Courts; and 

all laws relating to District Courts or Municipal Courts in 

their respective counties or officials thereof or proceedings 

therein shall so far as applicable apply to said courts." 

(emphasis added.) Both courts are allowed to make rules re-

garding procednre. Which court's rules have supremacy? 

A furthex question arises regarding the Boston Juvenile 

Court, because its territorial jurisdiction includes both that of 

the Boston Municipal Court (which as we have noted earlier is a 

separatemdividual court with its own Chief Justice, rules and 

administrative structure) and that of the Roxbury District Court 

(which is part of the state-wide District Court system and governed 

by District Court rules). A recent case said that the rules of 

the District Courts do not apply since the Boston Juvenile Court 

emanates from Boston (Comm. v. White, Mass. (1974)). 
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Appointment Power 

As in the District Courts, the Judges of the Juvenile 

Courts (because they are not only the "First Justices" buJc 

also the only Judges) have a considerable amount of appointment 

power. Although Clerks are appointed in the usual manner,' by 

the Governor with the c)nsent of the Governor's Council 

(Mass. Const. Part 2, Chap. 2, Art. 9), the Juvenile Court 

Judges have appL'oval power over the appointment of Assistant 

Clerks (MGLC 218 §58). In Boston there are three Assistant 

Clerks and in Worcester, Springfield and Bristol there is one 

Assistant Clerk. 

Also, as in the District Courts, the Judges of the Juvenile 

Court appoint probation officers (MGLC 276 §83). 

The Judges of the Juvenile Courts can also appoint their 

own court officers (~GLC 218 §61). In the Boston Juvenile 

Court there are eight court officers. In Worcester and 

Springfield there are two; there is one in Bristol . 

Power to Encumber the County 

, In the Boston Juvenile Court the Judge shall approve the 

clerical assistance in the Clerk's office (MGLC 218 §70) . 

Simply stated, he shall approve the amount of money to be spent 

on secretarial and other clerical help. In Worcester, Spring­

field and Bristol the Clerks do not have to secure judicial 

approval for such clerical assistance. 'I'hey are "allowed 

annually for clerical assistance such amount as the County 
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Commissioners r,lay approve. II In those courts, the Clerks deal 

directly with the County Commissioners for their own clerical 

assistance (MGLC 218 §70). 

However, the Judges of the Juvenile Courts do approve 

the clerical aS3istance for the probation officers (MGLC 276 

§88) and approve the expenses of the probation officers, 

(MGLC 276 §94), as well as the expenses of deputy and temporary 

probation officers (MGLC 276 §94). 

Other Powers 

The Judges of the Juvenile Courts can arrange sittings 

of their respective courts (MGLC 218 §59). In the Boston 

Juvenile Court appeals may go to a l2-man jury session con­

ducted by the Juvenile Court. The Judge has the power to 

arrange these sessions (MGLC 119 §56). From juvenile sessions 

·of all District Courts (except District Courts in Suffolk 

County) and in the other Juvenile Courts appeals go to the 

Superior Court for a new trial (MGLC 119 §56). 

Because these are Juvenile Courts, there are a number 

and variety of probation and diversion programs in them. These 

programs are not now specifically authorized by statute but are 

utilized by these courts and the juvenile sessions of the Dis­

trict Courts, and the Judge has a great deal to say about the 

structure and activities of such programs . 
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The County Commissioners of Bristol, Worcester and 

Hampden counties are charged by statute with providing 

suitable rooms for the Juvenile Courts (St. 1969, 859 

§§l, 2 1972 c 731 §§l, 2). In Boston a recent report from 

a Master appointed by Lhe Supreme· Judicial Court condemned 

the facilities of the Boston Juvenile Court. (The Bolster 

Report, March 1974). 

-103-



v 

I. 
I 
I 
I 
I 
I 

I 

I 
I 
I 

• 
I • 

• • 
~i 
I 

• 

SJC 
AC 
SC 
PC 
LC 

SUBJECT :NDEX TO ADMINISTRATIVE POWER IN 
THE INDIVIDUAL MASSACHUSETTS COURTS 

Court Abbreviation Code 

The Supreme Judicial Court BHC The Boston Housing Court 
The Appeals Court HCHC The Hampden County Housing 
The Superior Court 
The Probate Courts DC The 
The Land Court BMC The 

JC The 

ABODE ELY V. \vORCESTER CGlJNTY TREASURER 
Effect of, p. 26, 27 (SJC) 

Court 
District Courts 
Boston Municipal Court 
Juvenile Courts 

ADMINISTRATIVE ASSISTAN1 TO JUSTICES OF SJC (SUFFOLK COUNTY) 
Salary, p. 26 (SJC) 

ADMINISTRATIVE COMMITTEE: DC, p. 77, 83, 8), 90 

ADMINISTRATIVE COMMITTEE: PROBATE COURT 
Appointment to, p. 28 (SJC) 
As advisory bOGY, p. 54, 55, 56, 59 
As recordkeeper, p. 58 

APPEALS COURT, generally p. 31 - 35 
Appointment power, p. 34 - 35 (AC) 
Composition of, p. 31 (AC) 
Jurisdiction, p. 31, 32 (AC) 
Purpose of, p. 3]. (AC) 
Removal of court officers, p. 35 (AC) 
Rule making power, p. 34 (AC) 

APPELLATE DIVISION, DISTRICT COURTS, p. 91 (DC) 

ASSOCIATE JUSTICE OF SUPREME COURT 
As judge of HCHC, p. 75 (HCHC) 

ATTORNEYS 
Expenses certified by SJC, p. 26 (SJC) 

AUDITORS 
Travel expenses, p. 25, (SJC) 

BOARDS 
Appointment tO I p. 21 (SJC) 
Board of Bar Examiners, p. 21, 25 (SJC) 
(See also Commission, Committee on Probation) 

BOSTON HOUSING COURT, generally, p. 71 - 73 
Appointment of judges to, p. 72 (BHC) 
Equity jurisdiction, p. 71 (BHC) 
Ex Earte cases, p. 73 (BHC) 
JUrisdiction, o. 71 (BHC) 
Sittings, p. 73 (BHC) 
Structure, p. 71 (BHC) 
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BOSTON JUVENILE COURT, g~nerally p. 99 - 103 
(See also Juvenile Courts) 

BOSTON MUNICIPAL COURT, generally p. 92 - 98 
Jurisdiction, p. 92 (BMC) 
Powers of full bench, p. 95 - 97 (BMC) 
Structure, p. 92 (BMC) 

CATHERON V. SUFFOLK COUNTY, p. 37, 41, 44 (SC) 

CHIEF JUDGE, BHC, POWERS OF, 
Appointment power, p. 7~, 73 (BHC) 
Encumber City, D. 73 (BHC) 
Forms for procedure, p. 71 (BHC) 
Rulemaking, p. 71 (BRC) 
Rules for procedure, p. 71 (BRC) 
Sittings, p. 73 (BHC) 

CHIEF JUSTICE, AC, POWERS OF, 
Arrange sessions, p. 32, 33, 34 (AC) 
As member of Judicial Conference, p. 33 (AC) 
Assignment power, p. 32 (AC) 
Certify expenses, p. 33 (AC) 
Create committees, p. 33 (AC) 
Rule-making power, p. 32 (AC) 

CHIEF JUSTICE, BMC, POWERS OF 
Appointment, p. 93 - 94 (BMC) 
Assignment, p. 94 (BMC) 
Encumber county, p. 95 (BMC) 
Lists, p. 38 (SC) 
Rulemaking, p. 92 - 93 (BMC) 

CHIEF JUSTICE, DC, POWERS OF 
Appointrr,\mt power, p. 81 - 82 (DC) 
As administrative head, p. 85 (DC) 
As ex officio member of Probate Court, p. 81 (DC) 
As member of Judicial Conference, p. 81 
As member of J~dicial Council, p. 81 
Assignment power, p. 78, 82 - 84 (DC) 
Conferences, p. 84 (DC) 
Encumber Commonwealth, p. 84 (DC) 
General superintendence, p. 78 (DC) 
Lists, p. 38 
Release investigation reports, p. 78 (DC) 
Report for noncompliance, p. 78 (DC) 
Rulemaking, p. 79 - 81 (DC) 
Sessions, p. 82 - 83 
Sittings, p. 82 - 83 
supervision of court records, p. 78 
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CHIEF JUSTICE, PC, POWERS OF, 
Administrative powers, p. 55, 56 
Appointment, p. 59 
Assignment powers, p. 55, 57-58 
Budget and expenses, p. 59-60 
Conferences, p. 59 
Creation of office, p. 55, 56, 57 
Records, p. 58 
Rule-making, ~. 56 
Sittings, p. 55 
Uniform practice and procedure, p. 54-55, 58 
Visitations, p. 58 

CHIEF JUSTICE, SC, POWERS OF, 
Appointment to committees, p. 39 - 41 (SC) 
Assignment, p. 36 - 39 (SC) 
Case assignment, p. 37 (SC) 
Create administrative office, p. 39 - 40 (SC) 
Custody of papers, recordings, p. 39 (SC) 
Discipline powers, p. 39 (SC) 
Expend monies, p. 39 (SC) 
Monthly statements, bail, p. 39 (SC) 
Salary, expenses, p. 38, 39 (SC) 
Saturday court, p. 39 (SC) 
Special assignment, p. 38 (SC) 
Special sessions, Grand Jury, p. 38 (SC) 
Sittings, p. 36 (SC) 

CHIEF JUSTICE, SJC 
Appointment, p. 27 - 29 
As arbiter, p. 28 - 29 
As chairman of Judicial Conference, p. 29 (SJC) 
As chairman of Judicial Council, p. 29 (SJC) 
Powers of, p. 27 - 30, (SJC) 
Rulemaking, p. 28 (SJC) 
To encumber Commonwealth, p. 29 - 30 (SJC) 

CHIEF TITLE EXAMINER 
As Recorder, p. 67 (LC) 

CITY COUNCIL 
As County Commissioner, Suffolk, p. 68 (LC) 
To provide space, LC, p. 68 - 69 (LC) 

CLERK OF APPEALS COURT 
As Clerk of Supreme Judicial Court, p. 35 (AC) 
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CLERK OF BHC 
Appointment of, p. 72 (BHC) 
Assistants, p. 72 (BHC) 

CLERK, HCHC, p. 75 (HCHC) 

CLERK OF SJC CGTJRT 
Appointment of, p. 19 (SJC) 
·:.s administrative offil.:er, p. 32 (AC) 
Assistants, p. 19 - 20 (SJC) 
Removal from office, p. 22 (SJC) 
Salary, p. 24, 25 (SJC, 

COMMITTEE ON PROBATION 
Appointment to, p. 29 (SJC) 

COMM. V. WHITE, p.100 (JC) 
(See also Juvenile Courts, Boston Juvenile Court) 

COUNTY COMMISSIONERS, p. 61 - 62 (PC); p. 68- 69 (LC); 
p. 102 - 103 (3JC) 
COURT OFFICEF.S 
Appointment of, p. 34, 35 (AC) 
Appointment of, p. 72 (BHC) 
Appointment of, p. 20 (SJC) 
Removal of, p. 72 (BHC) 
Salary, p. 35 (AC) 
Salary, p. 26 (SJC) 

DEPUTY RECORDERS 
Approval by Governor, Gov. Council, p. 66 (LC) 
As clerks of Land Court, p. 66 (LC) 
Salary, p. 68 (LC) 

DeSaulnier Case, p. 23 (SJC) 

DISTRICT COURTS, generally p. 77 - 91 
Structure, p. 77 (DC) 
(See also Judges, DCi Chief Justice, DC) 

ENGINEERS 
Creation of, p. 67 (LC) 
Selection of, p. 67 (LC) 
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EXAMINERS OF TITLE, p. 67 
As master, LC, p. 70 (LC) 
Salary, p. 68 (LC) 
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EXECUTIVE SECRE'rARY AND STI1FF, PC 
Appointment of, p. 59 

EXECUTIVE SECRETARY OF SJC 
Appointment power, p. 19 (SJC) 
As member of Judicial Council, p. 29 (SJC) 
Courts to cooperate with, p. 8 (SJC) 
Functions of, p. 7, 23, 29, 30 (SJC) 
Legislative appropriation for personnel, p. 18 (SJC) 
Legislation establishillg office, p. 7 (SJC) 
Salary, p. 25, 29 (SJC) 

GRIEVANCE COMMITTEE, p. 78 (DC) 

HAMPDEN COUNTY HOUSING COURT, generally p. 74 - 76 
Appointment of judges to, p. 74 
Appointment power of, p. 74 
Equity jurisdiction, p. 74 
Jurisdiction, p. 74 
Rulemaking power, p. 74 
Sittings, p. 76 
Structure, p. 74 

HERTER COMMISSION (SJC) 
(See Judicial Survey commission) 

HOUSING SPECIA.LISTS 
BHC, p. 72 (B:IC) 
HCHC, p. 75 (HCHC) 

INHERENT POWER OF COURTS 
(See O'coin v. Worcester County Treasurer) 

JUDGE, ASSOCIATE, LAND COURT, POWERS OF, p. 65 (LC) 

JUDGE, DISTRICT COURT, POWERS OF 
Appointment power, p. 89 - 90 (DC) 
As member of Administrative Comm., p. 89 (DC) 
Encumber commonwealth, p. 90 (DC) 
Rulemaking, p~ 89 (DC) 

JUDGE, HCHC, POWERS OF 
Appointment, p. 74 - 75 (HCHC) 
To encumber county, p. 76 (HCHC) 
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JUDGES, APPELLATE DIVISION, DC 
Expenses, p. 91 (DC) 

JUDGES, PC, INDIVIDUAL, POWERS OF 
Appointment, p. 60-61 
Encumber funds, p. 63 
Sittings, p. E3 

JUDGE, LAND COURT, POWERS OF! p. 65 - 70 (LC) 
Advise, approve budget, p. 67 (LC) . 
Appointment power, p. 66 - 70 (LC) 
Approve appointments, p. 66 (LC) 
Arrange sittings, p. 68, 69 (LC) 
Encumber Commonwealth, p. 68 (LC) 
Rulemaking, p. 65 (LC) 
Sitting, p. 65, 68, 69 (LC) 

JUDICIAL CONFERENCE 
Chief Justice, DC, as member, p. 81 (DC) 
Chief Justice, SJC, as Chairman, p. 29 (SJC) 
Other members, p. 29 (SJC) 

JUDICIAL COUNCIL 
Chairman as member of the Judicial Conference I p. 29 (SJC) 
Chief Justice~ DC, as member, p. 81 (DC) 
Chief Justice, SJC, as member, p. 21, 29 (SJC) 
Establishment c,f, PC, p. 57 

JUDICIAL SURVEY COMMISSION 
(The Herter commission) 
Report of, p. 27, 30 (SJC) 

JUSTICE, BMC, POWERS OF, p. 97 - 98 

JUSTICE, FIRST, DC, p. 77; POWERS OF, p. 84 - 88 (DC) 
Appointment power, p. 85 - 88 (DC) 
Encumber Commonwealth, p. 88 (DC) 
other powers, p. 88 (DC) 
Rulemaking, p. 84 - 85 (DC) 
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JUSTICES, SC, POWERS OF, p. 41 - 49 
Adjourn sittip.g, p. 42 (SC) 
Appointment, ?robation officers, p. 41 (SC) 
Appointments, other, p. 43 - 44; 46 - 47 (SC) 
Encumber Commonwealth, p. 47 - 49 (SC) 
Fix arraignment time, p. 42 (SC) 
Powers withheld, p. 42 (SC) 
Removal powers, p. 45 (SC) 
Set form of bonds, p. 45 (SC) 
Standing orders, p. 4~ (SC) 
Supervisory authority, p. 44"-45 (SC) 

JUVENILE COURTS, genexally p. 99 - 103 
Appointment pcwer of judges, p. 101 (JC) 
Facilities, p. 103 (JC) 
Jurisdiction, p. 99 - IDO(JC) 
Other powers, p. 102 - 103 (JC) 
Rulemaking, p. 100 (JC) 
Sessions, p. 102 (JC) 
Sittings, p. 102 (JC) 
Structure of, p. 99 - 100(JC) 

LAND COURT, generally p. 64 - 70 
Additional jurisdictional grants, p. 65 
Concurrent jurisdiction, p. 64 
Equity jurisdiction, p. 64 
Original jurisdiction, p. 64 
Powers of full bench, p. 69 - 70 
Structure, p. 64 

LAND COURT OFFICERS, p. 68 (LC) 

MASSACHUSETTS COMMITTEE ON CRIMINAL JUSTICE, p. 82 (DC) 

MASSACHUSETTS DEFENDERS COMMITTEE 
Appointment to, p. 21 (SJC) 

MASTERS 
Appointment oi, p. 21 (SJC) 
compensation of, LC, p. 70 (LC) 
Masters in Chancery, p. 25 (SJC) 
Special Masters, p. 25 (SJC) 

MENTAL HEALTH LEGAL ADVISORY COMMITTEE 
Appointment to, p. 22 (SJC) 

MESSENGERS 
Appointment of, p. 68 (LC) 
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O'COIN'S V. WORCESTER COUNTY TREASURER 
Discussion of, p. 1, 2, 4, 8, 28, (SJC); p. 47 (SC); p. 63 (PC) 

PROBATE COURTS, COUNTY, generally, p. 53 - 63 
Administrative power, summary of, p. 63 
As count] courts, p. 53, 54 
As Courts of Probate and Insolvency, p. 54 
As custodians of records, p. 62 
Compensation of judges, p. 53, 54 
History of, p. 53, 54 
Jurisdiction of, p. 53, 54, 56 
Rule-making, p. 55, 56 
Sittings, p. 63 
Statutory power, p. 53, 56 

RECORDF,R 
Appointment power, p. 66 - 68 (LC) 
Approval by Governor, Gov. Council, p. 66 (LC) 
As clerk of Land Court, p. 66 (LC) 
Salary, p. 68 (LC) 

REGISTER OF DEEDS 
As Assistant Recorder, p. 66 (LC) 

REGISTER OF PROBATE 
Powers and duties, p. 62 - 63 

REPORTER OF DE~ISIONS 
Appointment of I p. 21 (SJC) 
Salary, p. 25 - 26 (SJC) 

SEPARATION OF POWERS 
Doctrine held by SJC, p. 2, 3, 4 (SJC) 
Importance to administration of courts, p. 5 (SJC) 
Independence of judiciary, p. 4 (SJC) 

SPECIAL JUSTICE, DC, p. 82, 83 (DC) 

STENOGRAPHERS 
AF~ointment of: p. 21 (SJC) 
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SUPERINTENDENCE (SJC) 
By memorandum, p. 11 (SJC) 
By order of SJC, p. 10, 11 (SJC) 
Exercises of power, p. 8 - 12 (SJ~) 
General superintendence, power of, p. 3 (SJC) 
Internal, SJC, p. 12, 13 (SJC) 
(See Also Supreme Judicial Court) 

SUPERIOR COURT, generully p. 36 - 52 
Administrative power, p. 37 (SC) 
Appointments, power of full bench, p. 50 - 52 (SC) 
Encumber Commor..wealth, powers of full bench, p. 52 (SC) 
Purpose of, p. 36 (SC) 
Removals, tra:asfers, power of full bench, p. 51 (SC) 
Rulemaking, powers of full bench, p. 49 - 50 (SC) 
(See also Justices, SC: Chief Justice, SC) 

SUPREME JUDICIAL COURT, generally p. 1 - 30 
Appointment power, p. 17 - 23 
Approval of forms and rules, lower courts, p. 5 
Assignment power, p. 17 - 23 
Basis of power, p. 1 - 12 
Encumber Commonwealth, p. 24 - 27 
Exercises of power, p. 8 - 12, 64 
Internal superintendence, p. 12, 13 
Power to admjt to Bar, p. 23 
Removal of elected officials, p. 22 (SJC) 
Removal of judges, p. 23 (SJC) (See also Troy Matter, DeSaulnier 

case) 
Rule making power, p. 13 - 17 
Superintendence over District Courts, p. 6 
Superintendence over Probate Court, p. 5, 6 

TECIINICAL ASSISTANTS 
Appointment of" p. 66 (LC) 
Salary, p. 66 (LC) 

TRANSCRIPTS 
Expenses certified by SJC, p. 26 - 27 

TROY MATTER, p. 11, 12, 23 (SJC) 
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