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Preface

No one but the two of us, happily, is likely much to remember the
long line of Crime and Justice prefaces we have written. Some people
probably read the freshly minted ones as they appear and find them
useful or not, but few people are likely to remember anything about
them for more than a few hours.

We, on the other hand, have put pen to paper or, more recently,
fingers to kevboards, thirty times now. Thirty volumes is a lot of vol-
umes, and the more than twenty-five years since Blair Ewing, then act-
ing administrator of the National Institute of Justice, convened the or-
ganizational meeting for Crime and Fustice, is a lot of vears.

During those vears, we have written prefaces to a fair number of vol-
umes that felt like milestones—volume 10, volume 23, the 2002 vol-
each time with a

ume appearing after a quarter century of work
mixed sense of delight that the series had survived and thriven so long;
bewilderment that we had managed to continue to obtain substantial
financial support for it, principally from the Natonal Institute of Jus-
tice but also, occasionally, from others; and apprehension that our run
of luck could not continue indefinitely.

Here we are with another preface to another volume whose number
ends in “0,” and is another milestone. The delight, bewilderment, and
apprehension all continue bug, at least for the present, Crime and Justice
is in good shape. Following shortly behind this volume are thematice
volumes on cross-national crime and punishment trends and on vouth
justice systems in Western countries, and several general volumes.
This volume has a particularly happy mix of essavs on a wide range of
topics, reflecting a wide range of disciplines, written by veteran Crimre
and Justice writers and newcomers, established senior scholars and
emerging vounger ones, and a healthy mix of Americans, Canadians,
and Europeans.

vii



viil Preface

It may be surprising after thirty volumes and more than a quarter
century that there remain topics on which Crime and Fustice has not
previously published essays. Those by Tom Tyler on procedural jus-
tice and Ron Clarke and Rick Brown on international trafficking of
stolen vehicles refute that hypothesis.

Others of the essays in this volume, however, build on prior, gener-
ally influenual essavs published previously. Tony Doob and Cheryl
Marie Webster’s examination of the evidence on the question whether
changes in penalties affect crime rates, for example, builds on Phil
Cook’s now-classic essay on deterrence research (volume 2) and Daniel
Nagin’s more recent review of research (volume 23) on the same sub-
ject. Manuel Eisner’s survey of eight centuries’ data on long-term
trends in homicide and necessarily therefore violent crime in Western
countries, builds on Ted Gurr’s seminal 1981 essay (volume 3) on the
same subject. Candace Kruttschnitt and Rosemary Gartner’s essay on
women’s prison and imprisonment builds on earlier works by Nicole
Hahn Rafter on the history of women’s prisons in the United States
(volume 5) and Lucia Zedner’s essay on the history of women’s prisons
in nineteenth-century England (volume 14). James Jacobs and Ellen
Peters’ essay on labor racketeering builds on Jacobs’ own earlier essay
on organized crime (volume 25, with Lauryn Gouldin), and Peter Reu-
ter’s essay on labor racketeering in New York City (volume 18). Fi-
nally, the essay by Alex Piquero, David Farrington, and Al Blumstein,
providing a comprehensive overview of research to date on criminal
careers, builds on a long series of essays, some of them written by
Blumstein and Farrington, and all building on Joan Petersilia’s path-
breaking 1980 essay entitled “Criminal Career Research: A Review of
Recent Evidence” (volume 2).

Topics new and old, writers voung and not so voung, a wide range
of disciplines, a fair number of countries—all these things are as Crime
and Fustice, in our view, should be. We think this is one of the strongest
“annual” volumes we have published. Readers will decide for them-
selves whether they agree.

Michael Tonry
Norval Morris
Cambridge, May 2003
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Candace Kruttschnitt and Rosemary Gartner

Women’s Imprisonment

ABSTRACT
Incarceration of women in the United States is at a historic high, but
understanding of women’s experiences in prison, their responses to
treatment, their lives after prison, and how changing prison regimes have
affecred these things remains limited. Individual attributes, preprison
experiences, and prison conditons are associated with how women
respond to incarceration, but assessments of their joint and conditional
influences are lacking. Needs assessments abound, but systematic
evaluations of interventions based on these asscssments are rare, as are
studies of the long-term consequences of imprisonment. Understanding of
wavs women negotiate power and construct their lives in prison is greater
than in the past; new theoretical frameworks have provided important
insights, but fundamental questions remain unanswered.

Punishment of criminal women has historically been characterized by
methods, goals, and justifications different in important respects from
punishment of men. Reasons include the relatively smaller number of
female felons, the generally less serious nature of their offending, beliefs
about the greater reformability—or at least tractability—of women, as-
sumptions about women’s peculiar psyches, and conceptions of norma-
tive femininities. Rescarch on women in prison and women’s prisons
has, perhaps inevitably, been shaped by many of the same facts and as-
sumptions. Since the 1960s, when a growing number of academics be-
gan to turn their attention to female prisoners and women’s prisons,
a major theme has been the distinctiveness of female prisoners’ needs,
disadvantages, and ways of adapting or responding to imprisonment.

Candace Kruttschnitt is professor of sociology at the University of Minnesota. Rose-
mary Garmer is director, Centre of Criminology, University of Toronto.

@© 2003 by The University of Chicago. Al rights reserved.
0192-323472003/0030-0002810.00



2 Candace Krutschnitt and Rosemary Gartner

As the research on women in prison expanded and diversified in the
last third of the twentieth century, a parallel process occurred in wom-
en’s imprisonment in the United States and elsewhere. The enormous
growth in imprisonment that has occupied the attention of policy mak-
ers and politicians, the public, and scholars characterized the female
prison population at least as much as the male prison populadon. In
the United States, for example, between 1990 and 2000 the number of
women in prison increased by 125 percent (Bureau of Justice Statistics
2001¢), and at the start of the twenty-first century over 166,000 women
were held in U.S. prisons and jails (Bureau of Justice Statistics 20024).
Although the size of the female prison population has not increased to
such levels or so consistently in other Western countries, the female
proportion of the imprisoned population appears to be on the rise in
many nations. As a consequence, the experience of imprisonment is not
nearly as rare among women as it was a generation earlier.

The heightened punitiveness responsible for these increases has tar-
geted some types of women more than others. In the United States,
imprisonment rates for African-American and, to a lesser extent, His-
panic women—who have traditionally been overrepresented in pris-
ons—have increased faster than for other women, as have imprison-
ment rates for female drug offenders in the United States and in
England and Wales. As in the past, however, female prisoners continue
to be drawn from the most economically and socially disadvantaged
segments of society. Indeed, some evidence suggests that relative to
their male counterparts, female prisoners have more extensive histories
of disability, disadvantage, and misfortune. Whether this is because
male prisoners are drawn from a broader cross-section of the popula-
tion, because offending is more normative for males than females, or
because more attention has been paid to female prisoners’ backgrounds
and psyches remains unresolved. Despite these apparently greater dis-
advantages, however, female prisoners’ criminal histories remain less
extensive than men’s.

It is reasonable to expect that the life experiences of women sent to
prison, including their histories of abuse, economic dependency, addic-
tion, and mental health problems, will affect how they respond. How-
ever, our understanding of women’s adaptations to imprisonment has
been limited by long-standing curiosity about their sexuality and inter-
est in the extent to which their responses are similar to men’s. While
there is no question that women prisoners place greater emphasis on
their intimate and primary group relations than men, and engage in
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individual as opposed to collective acts of opposition to staff, we have
far less understanding of other indicators of adjustment and coping
among women prisoners, such as depression and self-harm. This in-
attention to women’s adaptations to incarceration, most notably in the
United States, at least partially reflects the movement away from reha-
bilitation and treatment modalities. Feminist scholars have taken a dif-
ferent approach to documenting women’s adjustment to prison by
largely shunning research pertaining to general styles of adaptation in
favor of work that examines the interplay between biographies and in-
dividual modes of resistance to particular institutional environments.

There is considerable documentation of the needs of incarcerated
women and advocacy for particular sets of programs that would ad-
dress prior victimization and domestic violence, parenting skills, chem-
ical dependency, and more. What is known about the life experiences
of women inmates, and the factors that predict their recidivism, bol-
sters these claims. Nevertheless, the argument for gender-specific ser-
vices and programs has vet to be coupled with systematic evaluations
demonstrating positive treatment effects. Another body of work raises
a different set of questions focused not on how to make prisons better
for women but on the gendered nature of punishment and the role of
criminal punishment in the social control of women gencrally.

[n this essay we review evidence relevant to some of these questions
and draw attention to a range of issues about which much less is
known. Our focus is on the imprisonment of women, but we provide
comparative data on men when such information can shed light on
how the patterns and experiences of imprisonment may be gendered.
There are some issues, however, which we do not examine either be-
cause they deserve a separate review essay (e.g., juvenile institutions for
girls) or because systematic scholarly data are largely unavailable (such
as the sexual abuse of women in prison by staff and women housed in
private prisons; Harding 1998; Amnesty International 2002).

"This essay is comprised of five sections. We begin by outlining trends
in and characteristics of women in prison in the United States, England
and Wales, and Canada. Although our coverage spans much of the
twentieth century, we focus on the past two decades in an effort to un-
derstand women’s contribution to what Simon (2000) refers to as “the
era of hyper-incarceration.” In Section 1l we review work on women’s
adaptations to and experiences of imprisonment. This research ranges
widely and draws from a variety of conceprual and analytical frame-
works, including the templates developed in the classic sociology of the
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prison of the 1940s and 1950s and more recent feminist analyses of
women and social control. In Section 11l we review what is known about
how imprisonment affects women’s lives after prison, including their
chances of reoffending and the hurdles they face upon returning to their
families and communides. In Section IV, we briefly examine current
scholarly work in penology and on women’s imprisonment that high-
lights and dcbates the significance of recent transformadons in criminal
punishment. In the final section of the essay, we suggest some directions
for future research on women in prison and women’s imprisonment.

I. Trends in and Characteristics of Women in Prison

There has been dramatic growth in women’s imprisonment over the
last two decades of the twentdeth century in many, but not all, Western
countries. Changes over time in criminal justice policies appear to ac-
count for the differences in these trends. In the United States and En-
gland and Wales, two countries where the female prison population
has increased, this growth has occurred disproportionately among
women convicted of drug law violations. In these and other countries,
however, the background characteristics of women sent to prison ap-
pear to have changed little over time and are similar across different
countries: economically and politically disadvantaged women are over-
represented among the prison population. Relatively little is known,
however, about whether and how the lives of women behind bars have
changed as their proportional representation in prisons in these coun-
tries has risen and as prison policies and practices have undergone what
many see as major transformations.

A. Trends in Female Incarceration Rates

In this section we examine incarceration data from the United
States, England and Wales, and Canada on both females and males and
where available from the early twentieth century onward. Using more
recent data, we also consider race- and offense-specific trends.

1. United States. Trends in adult female imprisonment between
1925 and 2000, expressed as absolute numbers and as rates per 100,000
females, are shown in figure 1 and table 1.! Undil the 1980s, the female
imprisonment rate never exceeded ten per 100,000 female population,
but between 1980 and 2000 it increased over fivefold, to almost sixty.
While male rates also increased steadily between 1980 and 2000, the

' See notes to table 6.1 in Bureau of Justice Statistics (2000¢) for a discussion of

changes in the measurement of these rates over time. In particular, it should be noted
that beginning in 1978 a distinction was made between prisoners “in custody™ and those
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Fia. 1.—Rate per 100,000 female population of sentenced female prisoners under ju-
risdiction of U.S. state and federal correctional authorities on Dec. 31, 1925-2000. (See
table 1 for data and sources.)

rate of growth was more dramatic for women (table 2).> As a conse-
quence, the female proportion of the prison population increased from
just under 4 percent in 1980 to almost 7 percent in 2001 (Bureau of
Justice Statistics 20024).°
The data in figure 1 and table 2 aggregate state and federal prisoners
and exclude those incarcerated in jails. Because state prison popula-
tions account for over 60 percent of those in prison, the trends shown
in the figure and table are driven by state prison populations (sce, e.g.,
 Burcau of Justice Statistics 2000¢). Nonetheless, if we consider federal
inmates and those in jails separately, we find patterns that parallel

“under jurisdiction™; data prior to 1978 include only prisoners in custody, whereas those
from 1978 onward include prisoners under jurisdiction of state and federal correctional
authorities. The difference in these figures for female prisoners is not large; for example,
in 1977, 11,044 women were in custody, whereas 11,212 were under the jurisdiction of
state and federal correctional authorities.

?We realize that percentage increases are inversely related to the size of the hase
numbers and theretore we urge caution in interpreting the relative growth patterns for
women'’s imprisonment over time.

P AU midyvear 2001, 94,336 women were incarcerated in state and federal prisons in
the United States, representing 6.7 percent of all prisoners.



TABLE 1

Data for Figure 1

Year No. of Females Rate Year No. of Females Rate
1925 3,438 6 1963 7,745 8
1926 3,704 6 1964 7,704 8
1927 4,363 7 1965 7,568 8
1928 4,554 8 1966 6,951 7
1929 4,620 8 1967 6,235 6
1930 4,668 8 1968 5,812 6
1931 3,444 7 1969 6,594 6
1932 4,424 7 1970 5,635 5
1933 4,290 7 1971 6,329 6
1934 4,547 7 1972 6,269 6
1933 4,902 8 1973 6,004 6
1936 5,048 8 1974 7,389 7
1937 5,366 8 1975 8,673 8
1938 5,459 8 1976 10,039 9
1939 0,675 10 1977 11,044 10
1940 6,361 10 1978 11,583 10
1941 6,211 9 1979 12,005 10
1942 6,217 9 1980 12,331 11
1943 6,166 9 1981 14,227 12
1944 6,106 9 1982 16,329 14
1945 6,040 9 1983 17,426 15
1946 6,004 8 1984 19,205 16
1947 6,343 9 1983 21,296 17
1948 6,238 8 1986 24,544 20
1949 6,066 8 1987 26,822 22
1950 5,814 8 1988 30,145 24
1951 6,070 8 1989 37,264 29
1952 6,239 8 1990 40,564 32
1933 6,670 8 1991 43,802 34
1934 6,994 8 1992 46,501 36
1955 7,125 8 1993 54,037 4]
1956 7,375 9 1994 60,125 45
1957 7,301 8 1995 63,900 48
1958 7435 8 1996 69,464 51
1959 7,636 8 1997 73,835 54
1960 7,688 8 1998 78,706 57
1961 7.881 8 1999 90,530 58
1962 8,007 8 2000 91,612 59

Source.—Bureau of Statistics 2000e, fig. 6.2.
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TABLE 2

[ncarceration Rates in State and Federal Prisons by Gender,
1980, 1985, 1990, 1995, 2000

No. of Prisoners per 100,000 Residents*

Total Male Female
1980 139 275 11
1985 202 397 17
1990 297 564 31
1995 411 781 47
2000 478 915 59

Source.—Bureau of Justice Statistics (1993, 19974, 1998, 20004, 2001¢).

* Based on census estimates of the U.S. resident population on July 1 of cach year
and adjusted for census undercount. Sentenced prisoners are those with a sentence of
more than one vear.

those for women in state prisons (Bureau of Justice Statistics 1982,
1983, 2001¢). Between 1980 and 2000, the female population of federal
prisons increased over tenfold, to 10,245, and the female proportion of
the federal prison population rose from 4 percent to 7 percent. Simi-
larly, the female jail population increased by approximately 100 per-
cent berween 1980 and 2000, reaching almost 70,000, and the female
proportion of the jail population rose from about 6 percent to over
11 percent. In other words, the growth rates for women in federal and
state prisons, and in jails, exceeded those for men over this twenty-
one-year period.

The increase in women in prison since 1980 occurred for all tvpes of
offenses, but was greatest for drug offenses. In the mid-1980s, women
convicted of violent offenses and those convicted of property offenses
each made up about 40 percent of the female state prison population,
while less than 15 percent of this population was incarcerated for drug
crimes (table 3). By the end of the 1990s, the largest proportion of the
female state prison population—34 percent—was incarcerated for
drugs, with violent offenders accounting for only 28 percent and prop-
erty offenders only 21 percent. Males convicted of drug crimes were
also being sent to prison at ever-increasing rates, but while the number
of male inmates serving time for drug offenses increased by 55 percent
bertween 1990 and 1996, the increase in drug offenders among female
inmates was 100 percent (Bureau of Justice Statistics 1998). Thus, drug
offenders made up only 20 percent of the male state prison population
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TABLE 3
Most Serious Offense of State Prison Inmates by Gender,
1986, 1991, 1999

Percent of Prison Inmates

1986 1991 1999
Female Male Female Male Female Male
Violent 40.7 55.2 322 47. 28.2 53.2
Property 41.2 305 28.7 246 20.7 13.1
Drugs 12.0 8.4 328 20.7 35.1 18.7
Public order 5.1 5.2 5.7 7.0 15.7 14.8

Source.—~—Bureau of Justice Statistics 1994, tble 2; 20004, table 15; 2001¢.

Note.—All columns do notadd to 100 percent because they exclude “other/unspeci-
fied” offenses (which include juvenile offenses and unspecified felonies) for 503 inmates
in 1986, 7,462 inmates in 1991, and 2,700 inmates in 1991.

at the end of the 1990s, and violent offenders remained the predomi-
nant group in men’s prisons at about 50 percent of the population (Bu-
reau of Justice Statistics 1994, 2001¢).?

The increase in female incarceration has not occurred at the same rate
across all ethnic and racial groups. Rates for nonwhite women grew
faster than for white women during the 1990s. Black women’s incarcera-
tion rate almost doubled in the 1990s, from 117 per 100,000 in 1990 to
212 per 100,000 in 1999, and the rate for American Indian women more
than doubled between 1990 and 1997, from thirty-five to eighty per
100,000. For Hispanic women, the increase was less (from fifty to
eighty-seven per 100,000 over the past decade) but sull well above the
relatively moderate rate for white women, which was nineteen per
100,000 in 1990 and rose to twenty-seven per 100,000 by the end of the
decade (Bureau of Justice Statistics 20004, tables 1.9 and 1.10, 20004).

There is some evidence that the differential growth rates by race are
different for different types of offenses, but it is unclear how gender
conditons these relatonships. The Bureau of Justice Statstics partitions
the total growth of sentenced prisoners under state jurisdiction by of-
fense separately by gender and race. These data indicate that the growth

* Put another way, drug offenses accounted for 35 percent of the growth in female
prison populations between 1990 and 1999, but only 19 percent of the growth in male
prison populations. Conversely. violent offenses accounted for 53 percent of the growth
in male prison populations between 1990 and 1999, compared to only 28 percent of the
growth in female prison populations (Bureau of Justice Statistics 2001¢).
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in prison admissions for drug crimes occurred disproportionately for
black offenders. Between 1990 and 1998, an increase in admissions of
drug offenders accounted for 23 percent of the total growth rate among
black prisoners, 18 percent among Hispanics, and only 12 percent
among whites. By the end of the 1990s, black and Hispanic women were
most likelv to be imprisoned for drug crimes, whereas white women
were most likely to be incarcerated for property or violent crimes (Bu-
reau of Justice Statistics 20004). Together this evidence suggests that the
growth in female incarceration has occurred disproportionately among
nonwhite women who are convicted of drug offenses.’

Generally, female incarceration rates were driven upward by many
of the same factors responsible for the growth in male imprisonment.
Government sources and academic researchers argue that the war on
drugs, and federal and state sentencing reforms and sentencing guide-
lines, were major contributors to the growth in prison populations.
The Bureau of Justice Statistics in their annual publications on the
number of prisoners held in state prisons has drawn attention to three
reasons for the growth in the state inmate populations: the increase in
the number of arrests, especially for drug law violations, and the in-
creased likelihood of incarceration following arrest, again, especially in
the case of drug law violators, who had a fivefold increase in commit-
ments (Burcau of Justice Statistics 1993); increasing time served (Bu-
reau of Justice Statistics 19974, 19995); and an increase in the number
of offenders returned to state prison for parole violations (Bureau of
Justice Statistics 20004; see also Petersilia 1999). In the case of federal
prison inmates, they speculate that, following from the passage of the
Sentencing Reform Act of 1984, increases in both the likelihood of in-
carceration following conviction and in time served contributed to a
growth in the inmate population (Bureau of Justice Statistics 1995).

However, some factors may have had disproportionate effects on the
growth in the female prison population. The war on drugs, for exam-
ple, appears to have had a greater impact on the growth rate of wom-
en’s, compared to men’s, prison populations, at least at the state level.?

¥ Because comparable longitudinal data on other social and economic characteristics
of incarcerated women are not available, it is not possible to determine the extent to
which other characteristics of women in prison have changed over tme. This is unforw-
nate in light of the changes that have accurred over the past few decades in the eco-
nomic, domestic, and political lives of women in the general population (see, e.g., Gold-
berg and Kremen 1990; McLanahan and Booth 1995; Aube, Fleury, and Smetana 2000;
Heimer 2000).

* At the federal level, women and men were about equally atfected by the increase in
committals for drug crimes. In 1980, just over 20 percent of both female and male fed-
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Blumstein and Beck (1999, p. 26) partitioned the total growth in state
prison population by crime type and gender for the years 1980-96. In
so doing, they found that 43 percent of the growth rate in the female
prison population was accounted for by drug offenders compared to
only 28 percent of the growth rate in the male prison population.

Sentencing reforms and parole practices also may have made partic-
ularly substantial contributions to the growth of the female inmate
population. Ostensibly gender-neutral mandatory minimum sentences
for crimes such as conspiracy may affect women more than men (van
Wormer 2001) and, as Hagan and Dinovitzer (1999, pp. 141-42) illus-
trate particularly well, the imposition of sentencing guidelines has had
a disproportionate impact on women. In the preguideline era, judges
could take family responsibilities of both women and men into account
when deciding between probation and imprisonment. Yet, the effect of
eliminating child-care responsibilities as a mitigating circumstance in
sentencing decisions has had a greater cffect on mothers than fathers
since they are more likely chan fathers to have dependent children liv-
ing with them (Daly 1995; Raeder 1995). The contributions of parole
practices to this increase in female incarceration may be more complex.
For both men and women, the elimination or restriction of parole in
many states has increased time served. But so also have parole viola-
tions. The rise in the state inmate population between 1990 and 1998
was fueled in part by a 54 percent increase in the number of offenders
returned to prison for parole violations (Bureau of Justice Statistics
2000d), and women and drug offenders made up a growing proportion
of parole violators in state prisons (Petersilia 1999; Bureau of Justice
Statistics 20006, 20004, 20014).

To place these trends in women’s imprisonment in the United States
into a larger context, we next consider evidence from England and
Wales and from Canada. The United States is in a class by itself with
regard to both the number of women it imprisons and their rate of im-
prisonment. Even so, the recent growth it has experienced is not unique.

2. England and Wales” Trends in the female prison population in

eral inmates were incarcerated for drug crimes. By the end of the 1990s the majority of
both female and male admissions were for drug offenses (66 percent and 57 percent,
respectively) (Bureau of Justice Statistics 1982, 2000¢).

7 Unless otherwise noted, the data in this section are drawn from Home Office (1967-
2001, 2001). In England and Wales, convicted adult males are incarcerated in cither
prisons (for those twenty-one or older) or young-offender institutions (for those aged
fifteen to twenty). Those under twenty-one may be either exclusively in juvenile facilities
or young-offender institutions. There are no young-offender institutions for females, but
efforts have been made to separate younger women from other female offenders by des-
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England and Wales from 1901 to 2000 (fig. 2) indicate that, unlike in
the United States, women’s risk of incarceration did not increase stead-
ily over the twentieth century. The number of women in prison in
1901 was greater than in any subsequent vear until the late 1990s; cor-
responding rates appear to follow a similar trend and indicate that the
rate of female imprisonment at the turn of the twentieth century (eigh-
teen per 100,000) exceeded that at the turn of the twenty-first century
(twelve per 100,000).* Nevertheless, in the last third of the twentieth
century, women’s risks of imprisonment in England and Wales, as in
the United States, rose, only marginally during the 1970s and 1980s,
but much more sharply in the 1990s. Imprisonment rates for males
also increased in the 1990s, but not as dramatically as for females. The
number and the rate of females in custody increased more than 100 per-
cent berween 1990 and 2000, compared to a 40 percent increase in the
male prison population. By 2002, the 4,032 females in prison made up
6 percent of the total prison population, substantially lower than their
16 percent share in 1901 but higher than at any point since the late
1940s.

As was the case in the United States, women convicted of some ot-
fenses contributed disproportionatelv to the doubling of the female
prison population in England and Wales in the 1990s. As a conse-
quence, the distribution of crimes for which women were sentenced to
prison changed somewhat during the 1990s. The number of women
serving time for drug crimes tripled (from 318 to 947) between 1990
and 2000 and accounted for 37 percent of women in prison in 2000,
compared to only 29 percent in 1990.” The number of property of-
fenders (i.e., burglary, theft and handling, and fraud and forgery) more
than doubled, but accounted for a similar percentage (approximately

ignating one wing within a women's prison for voung offenders (Liebling 2002). Sce
Langan and Farrington (1998) for a detailed discussion of the (_()mp.n.llnlny of prison
statistics from England and Wales with those from the United States.

* Prior to World War 1, a large proportion of women in prison in £ ngland and Wales
were incarcerated for drunkenness or prostitution. Few of the women in English prisons
in the 1990s were serving time for these offenses. Rates are available only for some of
the vears during this period and so are not presented in figure 2. Long-term trends in
men’s imprisonment followed a somewhat different pattern, with rates at the end of the
19905 (240 per 100,000) over twice those of the pre=World War | period.

" A similar pattern has been noted among women in prison in Scotland (Social Work
Services and Prison Inspectorates for Scotland 1998). The number of males sentenced
o prison for drug offenses also increased between 1990 and 2000, although at a lesser
rate. They also made up a much smaller percentage (15 percent) of the male prison pop-
ulation u)mp]rul 1o female drug offenders. The most common offense wype for men was
crime against the person (i.e., Siolent crinies, including sexual offenses and robbery),
which accounted for 44 percent of the male prison population.
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30 percent) of women in prison in 1990 and in 2000. The number of
violent offenders also increased becween 1990 and 2000, but their rep-
resentation in the total female prison population remained stable at
24 percent.

The racial distribution of female prisoners in England and Wales
did not change markedly over the 1990s. In 1991, whites accounted for
at least 68 percent of female prisoners, blacks accounted for 23 per-
cent, and South Asians and Chinese accounted for 6 percent.'® In 2000,
the proportion of whites had increased slightly, to 75 percent, and that
for blacks had decreased, to 19 percent.”! The proportion of foreign
nationals—who, like racial minorities, are also overrepresented in in-
glish prison populations—remained largely stable during the 1990s.

A number of factors have been linked to the increase in the total
prison population in England and Wales in the 1990s. The Home Of-
fice (2001) has identified a series of policy changes, such as the Crimi-
nal Justice Act of 1993 and the Crime (Sentences) Act of 1997, as well
as some high-profile events, as timportant contributors to the overall
growth. Academic researchers concur, noting the expansion of deter-
minate sentencing, an increase in sentence lengths in Crown Courts,
and pressure on judges to make greater use of custodial sentences he-
ginning in 1993 (e.g., Langan and Farrington 1998; Bosworth 1999).
Some argue that a “new punitiveness” in England and Wales has had
a disproportionate impact on women in prison. Carlen (1998, see also
1995), for example, argues that young, single mothers—in and outside
of the criminal justice system—have been targeted for failing to lead
conventional family lives, with consequences for women’s imprison-
ment that are not gender-neutral. Harsher policies toward drug of-
fenders also may have contributed disproportionately (Howard League
2001).

3. Canada. Daca on long-term trends in the female prison population
in Canada are not available, nor are annual daca on the average size
of the female prison population for recent vears regularly published.
However, sex-specific annual data on sentenced admissions to provin-
cial and federal institutions are available from the late 1970s." Prisoner

¥in 1991, racial background was not recorded for 3 percent of the female prison pop-
ulation.

"The racial distribution of male prisoners also changed litde over the 1990s; com-
pared to female prisoners, however, a smaller percentage of male prisoners in 2000 were
black (12 percent).

" In Canada, offenders sentenced to two or more vears are incarcerated in federal

prisons, whereas those who receive custodial sentences of less than two vears and those
remanded to custody while awaiting trial are incarcerated in provincial or territorial in-
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counts based on admissions data tend to be larger than those based on
one-day counts of prison populations and include a larger proportion
of persons with short sentences compared to one-day counts; con-
versely, one-day population counts overrepresent (compared to admis-
sions data) more serious offenders with long-term sentences (Lynch
1995; Finn et al. 1999). As a consequence, Canadian female imprison-
ment rates based on admissions data are not comparable to those re-
ported above for the United States and England and Wales. Moreover,
the Canadian admissions data show a higher proportion of females
than do the one-day count data. This is because women, who commit
less serious offenses than men, tend to be given shorter sentences; as
a consequence, women also tend to make up a larger proportion of the
remand population (i.e., those held awaiting trial) than of the sen-
tenced population. '

With these data limitations and comparability problems in mind,
what can we say about trends in the imprisonment of women in Can-
ada in the latter part of the twentieth century?"* The admissions data
in figure 3 show that the number and rate of female admissions to fed-
eral and provincial/territorial prisons peaked in 1993-94 after several
years of uneven growth.” After 1994, female admissions declined, and
by 1999-2000 were at their lowest level since the early 1980s. Male
admissions for 1979/1980-1999/2000 follow a somewhat different
trend, with both the number and rate of admissions peaking in 1982—
83 and declining in most subsequent years to their lowest rate and
number in 1999-2000. As a consequence of the greater decline in male
admissions, the female percentage of the admissions population rose
from a low of 6 percentin 1979-80 to 9 percent in the 1990s.

The admissions data, then, suggest that the use of imprisonment for

stitutions. Those under age eighteen are not incarcerated in these facilities and so are
not included in these figures.

¥ Sex-specific admissions and count data are both available for 1996 and show that
women made up 9 percent of those admitted to prison that vear, but only 5 percent of
the population in custody on any one day. In 1996, just over 10,000 of prison admittees
were female, whereas on any one day only about 1,700 women were in custody.

" Unless otherwise noted, the source of the data in this section is “Adult Correctional
Services in Canada,” which was published annually beginning in 1981 by the Canadian
Centre for Justice Statistics.

5 This growth occurred at the provincial level, not at the federal level. While the
number of women in federal prison increased during these vears (to approximately 300),
the growth was “proportionate to the population of women as a whole” (Shaw 1991,
p. 47). Similarly, the subsequent decline occurred at the provincial level, with the num-
ber of women in federal prisons ranging between about 325 and 350 in the last half of
the 1990s.
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women declined beginning in the mid-1990s in Canada, after over a
decade of moderate growth. Total (i.e., non-sex-specific) prison popu-
lation counts support this conclusion: the number and rate of prisoners
in custody showed gradual and uneven growth from 1979 untl 1994
(when the rate reached 154 per 100,000 adult population) and de-
creased thereafter. Consequently Canada’s total incarceration rate in
2000 (135 per 100,000 adult population) was only 5 percent higher
than the rate in 1979 (128). We estimate the sex-specific rates of per-
sons in custody on any one day at approximately fourteen per 100,000
adult females and 270 per 100,000 adult males."

Why did female imprisonment in Canada in the 1990s not follow
the upward trend observed in the United States and in England and
Wales? A series of legislative and policy changes had complex effects
on imprisonment in Canada beginning in the mid-1980s, with some
pushing toward greater punitiveness and others working in the oppo-
site direction (Roach 1999). Contributing to the decline in imprison-
ment after 1994 were several changes in sentencing policy and prac-
tice, of which the 1996 Sentencing Reform Bill (Bill C-41, An Act to
amend the Criminal Code and other acts thereof, S.C. 1995, c. 22)
was the most important. A major principle articulated in this bill
was that judges were to consider “all available sanctions other than im-
prisonment that are reasonable under the circumstances” (subsection
718.2[e]). In rejecting numerical sentencing guidelines, establishing
conditional sentences, and enabling jurisdictions to develop alternative
(i.e., diversion) measures, the bill responded to concerns expressed by
federal ministers of justice and the Canadian Sentencing Commission

' Comparing imprisonment rates in Canada, England and Wales, and the United
States is not straightforward since published rates are often calculated in different ways
across countries. Typically, US. rates, such as those shown in table 2, are calculated
based only on those in state and federal prisons, so they do not take account of the jail
population. They are also calculated based on the total population (or total sex-specific
population for sex-specific rates), rather than an age-specific subgroup. To be compara-
ble with data from England and Wales and Canada, the U.S. jail population should be
added to the prison populadon. The Bureau of Justice Statistics (2001¢) estimates the
U.S. rate of imprisonment in state and federal prisons in 2000 at 435 per 100,000; the
Home Office (2001) estimates the U.S. rate, including the jail population, at 702 in 2000.
Published rates for England and Wales and for Canada may not be strictly comparable
because the Home Office (2001) uses the total population to calculate the overall impris-
onment rate in England and Wales, whereas the Canadian Centre for Justice Statistics
caleulates the overall imprisonment rate based on only the adult population (Lonmo
2001). This is because Canadian imprisonment data exclude those who are under age
eighteen and hence housed separately from aduls. For a more detailed discussion of
comparing imprisonment cross-nationally, see Young and Brown 1993,
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that Canada imprisons too many people.'” The impact of these sen-
tencing changes has not yet been systematically assessed, and so it is
not known whether any effects have been gender-neutral. The estab-
lishment of conditional sentences could reduce the number of women
in prison more than the number of men because women make up a
larger proportion of those committing minor offenses (for which con-
ditional sentences could be given) than of those committing serious
offenses. But, as Martin (1999) argues, these and other apparently
gender-neutral policies may also have disproportionately negative ef-
fects on women.'

The size of growth in the U.S. female prison population is remark-
able. In 2001, 82,000 more women were serving time in U.S. state and
tederal prisons than in 1980. While the number and rate of women in
prison in England and Wales are dramatically lower, the female prison
population there also experienced steady growth beginning in the mid-
1970s and accelerating in the 1990s. This expansion of women’s im-
prisonment in the 1990s was not, however, common to all Western
countries. In Canada, after peaking in 1994, the rate and number of
women in prison in 2000 reached their lowest levels since the carly
1980s. New Zealand’s female prison population also appears not to
have increased during the 1990s. It incarcerated fewer women between
1991 and 1997 than it had in 1990, though a 20 percent growth be-
tween 1996 and 1997 led some commentators to worry about whether
that country was “starting to reflect the trend in women’s imprison-
ment apparent in other Western jurisdictions” (Morris and Kingi
1999, p. 143). One of those other jurisdictions was Australia, where a
tripling of the female imprisonment rate during the 1980s was fol-
lowed by more restrained growth in the 1990s (Easteal 2001). Growth,
then, has been the general—though not the exclusive—rule for
women’s imprisonment in English-speaking Western countries in the
1990s, and this extends to women’s relative representation in the

7 Conditional sentences allow offenders who would otherwise be jailed to serve their
sentence in the community. Conditional sentences are different from probation and in-
stead are essentially a peace bond tor a period of up 0 two vears (Roberts and Cole
1999).

¥ Data to determine whether the characteristics of women (e.g., race, offense of com-
mitment) serving time in provincial and federal institutions have changed with the de-
cline in female prison populations in Canada are not readily available. This means ic is
not possible to say whether some types of female offenders have benefited more from
this decrease than others.
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prison population. The female proportion of the prison population
grew in the United States, England and Wales, and even in Canada
during the 1990s. Thus, women’s representation among the impris-
oned populations of all three countries was increasing at the turn of
the twenty-first century. The growth in female imprisonment appears
to be linked, in part, to legislative changes that may have had differen-
tial effects on females and males. The growing punitiveness of the
criminal justice system in the United States has had particular salience
for women offenders because much of their offending is linked vo drug
consumption and trafficking and because efforts to hold offenders
more accountable for their crimes have meant that judges increasingly
ignore the mitigating factors that traditionally kept many women out
of prison (e.g., child-care responsibilities, availability of jail space, de-
gree of blameworthiness; Steffensmeier, Kramer, and Streifel 1993;
Daly 1994).

B. Characteristics of Incarcerated Women

The characteristics that distinguish women in prison in Western
countries from women in the general population appear to be very
similar and to have changed little during the past few decades. As has
been the case for as long as records have been kept, women in prison
in the 1990s were disproportionately drawn from economically and po-
litically disadvantaged populations. Official surveys and academic stud-
ies of jail and prison populations, although using different measures
or criteria, consistently find un- and underemploved women, poorly
educated women, and women receiving public assistance to be over-
represented among incarcerated women in the United States, England
and Wales, Canada, and clsewhere (Kline 1992; Shaw et al. 1992;
Fletcher, Shaver, and Moon 1993; Shaw 19944; Morris, Wilkinson,
and Tisi 1995; Owen and Bloom 1993; Collins 1996; Prison Reform
Trust 1996; Correctional Service Canada 1997; H.M. Chief Inspector
of Prisons 1997; Carlen 1998, 1999; Burcau of Justice Statistics 19994,
Finn et al. 1999; General Accounting Office 1999; Morris and Kingi
1999; Owen 1999; Easteal 2001)."

Women from some racial and ethnic minority groups also are at
greater risk of imprisonment than are white women. In the United
States, nonhispanic black women are incarcerated at rates six times

1 Unless otherwise noted, these are the sources for the subsequent discussion of char-
acteristics of women in prison. Additional sources are cited where appropriate.



Women’s [mprisonment 19

those for white women, and hispanic and American Indian women’s
rates are over twice those for white women (Bureau of Justice Statistics
2000¢). In England and Wales, the disparity between black and white
women’s imprisonment rates is even greater: a black woman is about
ten times more likely to be serving time in prison than is a white
woman. Women of Chinese heritage living in England and Wales are
serving time at a rate about four times that of white women (Home
Office 2001; see also Smith 1997). In Canada, aboriginal women are
greatly overrepresented in prison populations; they account for about
23 percent of women in provincial and federal facilicies, but only 2 per-
cent of the general female populaton (Finn et al. 1999; Correctional
Service Canada 20004).° In New Zealand and Australia, Maori women
and aboriginal women (respectively) are also imprisoned in numbers
disproportionate to their representation in the genceral population
(Hampton 1993; Morris and Kingi 1999). The overrepresentation of
some racial and ethnic minorities and of economically disadvantaged
persons among incarcerated populations holds true for men as well.
However, in England, though not in the United States or Canada, the
disparity between black and white imprisonment rates is greater for
women than men. In Canada, the disparity between aboriginal and
nonaboriginal imprisonment rates is also greater for women than men
(Finn et al. 1999; Correctional Service Canada 2000a).

Compared to women in the general population, women in prison
are also more likely to be unmarried and to be mothers of dependent
children. [n the United States, for example, nearly half of the women
in prison have never been married and seven out of ten have children
under the age of eighteen. Single mothers are overrepresented among
prison populations in England and Wales, Scotland, Canada, New
Zealand, and Australia, and in all of these countries female prisoners
are more likely than male prisoners to have lived with their children
prior to their incarceration (Burcau of Justice Statistics 1993; Social
Work Services and Prison [nspectorates for Scotland 1998; Howard
League 2001). Scattered longitudinal data suggest that the proportion
of single mothers in prison has been increasing over time, creating
what some have called “a neglected class of voung people whose lives

" Correctional population data disaggregated by other racial and ethnic groups are
not readily available in Canada for provincially sentenced offenders. Among federally
sentenced women—who make up about 20 percent of women in Canadian prisons—
about 8 percent are black, compared to hetween 1 percent and 2 percent of the wtal
female population in Canada (Correctional Service Canada 20000),
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are disrupted and damaged by their separation from imprisoned moth-
ers,” especially in the United States (Hagan and Dinovitzer 1999,
p. 142; see also Bloom 1993).

Many argue that a history of physical or sexual abuse distinguishes
women in prison from both women in the general population and from
men in prison. Self-reported estimates of the lifetime prevalence of
abuse among female prisoners are typically quite high, but range
widely across studies, depending on their methodologies. In the
United States, prevalence estimates range from 40 percent of women
in federal prisons to 57 percent in state prisons (Bureau of justice Sta-
tistics 19994), but estimates also have been reported to be as high as
80 percent among women in California state prisons when emotional
abuse is included (Owen and Bloom 1995). Comparable estimates for
men in prison and jail in the United States are substantially lower,
ranging from 7 percent of men in federal prisons to 16 percent of men
in state prisons (Bureau of Justice Statistics 2000¢). In the general pop-
ulation, men also report lower rates of child abuse (5-8 percent) than
women (12-17 percent) (Bureau of Justice Statistics 19994). In Cana-
dian surveys, the prevalence of histories of physical or sexual abuse
among women in provincial and federal prisons has been estimated at
between 50 percent and 80 percent (Shaw 19944, 19945, National
Crime Prevention Council of Canada 1995; Comack 1996). Estimates
of female prisoners in England and Wales with abuse histories range
more widely, from 25 percent to 80 percent (Home Office 1992; Mor-
ris, Wilkinson, and Tisi 1995; Howard League 2001; Reid-Howe As-
soctates 2001). The variation in these prevalence estimates reflects, in
part, how questions about abuse are asked and the range of experiences
they tap (Loucks 1997).*' To verify how much higher these rates in
England and Wales and Canada are than those for nonimprisoned
women, one would need data on the distribution of abuse in the gen-
eral female population gathered using a similar methodology. Never-
theless, the higher range of the esumates noted above suggests that
histories of abuse are more prevalent among women in prison than
among women in the general population.

Government surveys and academic studies, particularly in the
United States, point to a scries of other disadvantages, disabilities, and
misfortunes that appear to distinguish women in prison from women

I Some estimates include, in addidon to physical and sexual abuse, emotional abuse
and witnessing abuse.
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in the general population as well as from men in prison.”” These in-
clude histories of drug abuse (National Crime Prevention Council of
Canada 1995; Owen and Bloom 1993; Bureau of Justice Statistics
2000¢), which indicate more regular drug use by female inmates than
male inmates (74 percent vs. 69 percent) prior to incarceration (Bureau
of Justice Statistics 1999¢); mental and physical health disorders
(Teplin, Abraham, and McClelland 1996; Acoca 1998; Bureau of Jus-
tice Statistics 19994; General Accounting Office 1999), with inmates
generally having higher rates of physical disorders than the general
population and incarcerated women reporting more physical impair-
ments (14 percent vs. 12 percent) and more mental conditions than
incarcerated men (16 percent vs. 10 percent) (Bureau of Justice Statis-
tics 20014); and HIV/AIDS (Bureau of Justice Statistics 19975, 20014;
Brewer et al. 1998), with the AIDS rates being higher among inmates
than among the general population and, again, with women inmates’
HIV rates exceeding those of men (3.4 percent vs. 2.1 percent) (Burcau
of Justice Statistics 2001d). The complex and overlapping nature of
many of these problems almost certainly atfects both women’s risks of
coming into conflict with the law as well as their ability to cope with
imprisonment, which typically does not provide adequate treatment for
most physical and psychological problems. This has encouraged some
commentators on women in prison to depict them as more a “commu-
nitv of victims rather than a collection of victimizers” (Bosworth 1999,
p. 56), and sometimes as more needy, deficient, and/or poorly adjusted
than men in prison.

While recognizing the need to take account of female prisoners’ his-
tories of victimization, drug abuse, and mental health problems, some
feminist scholars also warn of the potentally negative consequences of
doing so. To the extent that such a portrayal encourages women’s of-
fending to be attributed o particular types of female pathology, some
argue that it robs them of their agency (as well as their responsibility)
and feeds into traditional gender stercotvpes (Allen 1987; Shaw 1992).
Others point to a slippage between the coneepts of need and risk, such
that “characteristics of the female offender that were previously con-
sidered needs (i.e., history of abuse, history of self-injury, single moth-
erhood, mental health concerns and dependency on financial aid/
welfare) are now defined as ‘criminogenic factors’ or risk factors that

2 Unfortunately, data do not exist that would permit a comparison of incarcerated
women with a demographically matched group of women in the general population.
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can predict recidivism” (Hannah-Moffat 1999, p. 86). One consc-
quence, given the influence of neoliberalism on criminal justice poli-
cies, may be the “responsibilization” (O’Malley 1992; see also O’Mal-
ley 1999) of female prisoners, whereby they are expected to treat these
needs/risks themselves. Another potental consequence is increased se-
curity and higher levels of coerced intervention for prisoners labeled
high need/high risk.

The portrayal of women in prison as particularly “high need” com-
pared to men (see, e.g., Finn et al. 1999) and the linkage of some of
these needs (such as a history of abuse or of self-injury) to increased
risks of violent recidivism (Bonta, Pang, and Wallace-Capretta 1995;
Blanchette 19974, 1997) distract attention from the largelv nonviolent
nature of female offending, both absolutely and relative to male of-
fending. For example, in the United States, only 29 percent of women
in state prisons in 2000 were serving time for violent offenses, com-
pared to 34 percent for drug offenses, 26 percent for property offenses,
and 11 percent for public order and other offenses (Bureau of Justice
Statistics 2001¢). In contrast, 49 percent of men in state prisons in 2000
were serving time for violent offenses. Similar patterns exisc in En-
gland and Wales, where only 24 percent of women in prison in 2000
were serving time for violent and sexual offenses compared to 44 per-
cent of men in prison (Home Office 2001), and in Canada in 1996,
where violent offenders accounted for 32 percent of women in provin-
cial and federal prisons compared to 31 percent of male prisoners (Finn
et al. 1999).

II. Women’s Adaptations to and Experiences
of Imprisonment
Research on women’s adaptation to incarceration was initially shaped
by the classic prison sociology of the 1950s and then by large-scale
studies of women’s prisons in the 1960s. The attention these studies
gave to women’s intimate and primary group relations, as well as to
the absence among women of traditional markers of men’s prison ad-
justment (e.g., adherence to an inmate code of ethics), encouraged sub-
sequent work in these areas. Important sources of variations in adjust-
ment—institutional characteristics and characteristics of the prisoner
population—were left largely unexplored. Subsequent research on
women’s adaptations to incarceration has focused on aggression, de-
pression, self-harm, and suicide. Although abusive experiences and a
history of emotional disturbance appear as common correlates of all
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four adaprations, the research is primarily descriptive and fails system-
atically to consider how the prison environment itself may compound
preprison characteristics and experiences and contribute to poor ad-
justment.

Conceptual and methodological criticisms of the research on adjust-
ment and coping have been articulated and responded to in recent re-
search on women’s experiences of imprisonment informed by feminist
perspectives. This research has challenged some of the earlier interpre-
tations and characterizations. It has also moved away from searching
for ideal types or general styles of adaptaton, instead looking at the
complex ways in which women’s identities and backgrounds shape how
they negotiate power, resist depersonalization, and make sense of their
time in prison. What women can tell us about the practices of impris-
onment is an important theme in some of this work.

A. Larly Studies of Prison Social Organization: The Theoretical Backdrop

Early studies of prison life examined the culture and social organiza-
ton of men’s institutions. Several important cthnographies of prison
life emerged before the end of World War Il (Reimer 1937; Hayner
and Ash 1939; Schrag 1944), but it was Clemmer’s (1958) study of
Menard in the 1930s—the maximum-security prison for men in south-
ern lllinois—that left a special mark on prison sociology. For Clem-
mer, the prison culture was comprised of “the habits, behavior systems,
traditions, history, customs, folkways, codes, the laws and rules which
guide inmates” (1958, p. 294). Inmates submerged in this culture were
“prisonized”—a status that deepened their commitment to criminality
and disrupted their reentry into society. Although his cthnography of
prison life also included a description of the hierarchy of prisoners and
their roles, it was Clemmer’s concept of “prisonization” that became
of particular importance.

By the late 1950s a new approach was emerging. The concepts of
primary group and culture, so central to sociology at the University of
Chicago during Clemmer’s day, gave way to Talcort Parsons’s (1951)
Social System, and more generally his functionalist paradigm.* The
prison was now conceived of as an adaptive miniature “social svstem,”
and interest emerged in relationships among and social roles of the
actors in this system and ultimately their influence on the prison itself

* The functional theories explain phenomena such as behavior or social arrangements
by their consequences.
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(Irwin 1980, p. 32; Svkes 1995, p. 80). For example, Sykes (1958), in
his classic study of the New Jersey State Prison, argued that inmate
behavior was a conscious or unconscious attempt to deal with the dep-
rivations of prison life. As Svkes recounts, “the behavior patterns of
inmates sprang from a set of values, atdtudes and beliefs that found
expression in the so-called inmate code couched in prison argot. This
code held forth a pattern of approved conduct . . . an ideal rather than
a description of how inmates behaved” (1995, p. 82). Svkes’s inmate
code was intended only as an “idecal type” of inmate interactions, but
its tenets—for example, “never rat on a con, be cool, do vour own
time, and don’t exploit inmates”—became a central interest of func-
tionalist studies of inmate behavior.

The prominence of the functional paradigm may not have been due
so much to its empirical validity as to the fact that it generated both
complementary and competing paradigms that significantly widened
scholars’ ability to understand inmate adaptations to incarceration. Ac-
cording to the situational version of the functionalist model, inmates’
responses to imprisonment are not just a function of the fundamentally
coercive character of total institutions but instead depend on specific
institutional characteristics such as the nature of the disciplinary re-
gime, size and phvsical layout of the institution, and its organizational
objectives (Grusky 1959; Berk 1966; Street, Vinter, and Perrow 1966;
Wilson 1968). What was typically posed as the competing paradigm,
the importation model, argued that the prison is not a completely
closed system. Consequently, inmates’ responses and adaptations to in-
carceration were shaped by their preprison experiences, and originated
in and were sustained by subcultures outside of the prison (Irwin and
Cressey 1962; Cline and Wheeler 1968; Irwin 1970). Together these
models dominated the literature on responses to imprisonment for the
next several decades (see, e.g., Garbedian 1963, 1964; Wellford 1967;
Jacobs 1974; Thomas 1977; Bukstel and Kilmann 1980), including the

work on women in prison.

B. The Classic American Studies of Women’s Adaptations to linprisonnent

The first large-scale study of women’s imprisonment that was explic-
itly concerned with prisoners’ adaptation was Ward and Kassebaum’s
(1965) study of the California Institution for Women (CIW) at Fron-
tera. Looking for evidence of convict identities such as those described
by Sykes, Ward and Kassebaum found that they were not only largely
absent among the women at CIW but also that support for the tenets
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of the inmate code was relatively modest among this population. They
concluded that while female prisoners, like their male counterparts, re-
sponded to the “pains of imprisonment” through withdrawal, rebel-
lion, and institutionalization, women'’s intimate, often sexual, relation-
ships were their major and most distinctive style of adaptation to
prison life. Ward and Kassebaum saw the gender differences in re-
sponses to imprisonment as explicable by both the importation and the
functional paradigms, whereby the formation of primary relationships
was “rooted in social roles played in the free world” and emerged be-
cause of “psychological needs unsaustied in the prison world” (Ward
and Kassebaum 1965, p. 74). Although their research was criticized by
contemporaries for providing both too much detail on the homosexual
activity of prisoners (Elliott 1966) and a rather one-dimensional view
of women’s experiences of imprisonment (Messinger 1967), there is no
question that it served as a template for much of the research on
women in prison that followed.

Two other studies are pardeularly important in this early scholarly
work on women’s adaptations to imprisonment: Giallombardo’s (1966)
study of the Federal Reformatory for Women in Alderson, West Vir-
ginia, and Heffernan’s (1972} research at Occoquan in Washington,
D.C. Similar to Ward and Kassebaum, Giallombardo took the svstem
of adaprations found in male correctional facilities as her point of com-
parison and the ditterences she found for women prisoners as her fo-
cus. Nevertheless, she also provided readers with a rich portrayal of
women’s carceral lives, including a consideration of the way prison ar-
chitecture and iconography influenced group formations and the criti-
cal roles staff plaved in shaping inmate social relations and in integrat-
ing the conflicting goals of rehabilitation and custody. Her depiction
of the prison experiences and adaptations of women at Alderson, as
well as the sources of these adaprations, was largely consistent with that
of Ward and Kassebaum. Female argot roles were numerous but re-
volved primarily around consensual sexual and prison-family relation-
ships, and they were to be understood by emploving deprivation and
importation paradigms. Specifically, she argued that women actempt
“to resist the destructive effects of imprisonment by creating a substi-
tute universe within which the inmates may preserve an identity rele-
vant to life outside the prison” (Giallombardo 1966, p. 129).

Heffernan (1972) inidally intended to examine whether the concept
of “prisonization” applied to female inmates. However, carly in her
research she rejected Clemmer’s and Sykes’s models of inmate adapra-
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tion and turned her attention to the propositions of Irwin and Cressey
(1962), who assumed that preprison identities were critical to under-
standing how inmates “do time.” Heffernan argued that women at
Occoquan chose one of three ways of doing time: the “square,” who
adhered to conventional norms; the “cool,” who were the more so-
phisticated criminals and who knew how to manipulate the prison en-
” whose identities were
influenced by their petty criminal activities (e.g., prostitution, theft) on
the street. Although her research also contained a heavy dose of de-
scriptive data on women’s intimate relationships, it remains notable for

vironment to their advantage; and the “lite,

its understanding of women’s adaptations to prison life as only in-
completely determined by their traditional gender role identities and
the institutional context. Heffernan’s analysis suggested that, despite
these well-recognized influences, women cxercised some autonomy in
choosing particular adaptations and styles of doing time, and shaped
these in an active, reflexive manner.

In identifving the ways in which women’s responses to imprison-
ment differed from men’s, these classic studies influenced much of
the subsequent research on women in prison, partcularly in North
America. Two bodies of work followed directly from these studies: re-
search concerned with women’s intimate and primary group relation-
ships, and research on the applicability of such traditional markers of
male inmate adjustment as prisonization, inmate solidarity, and oppo-
sition to staff. A related area of research—that on coping—shares with
these an interest in gender differences in adaptations to prison, but is
less concerned with the social order of the prison and thus is further
removed from the classic rescarch on prison social organization and
prison culture. We discuss each of these bodies of work in turn.

C. Research on Women’s Intimate Relationships in Prison
Notwithstanding the previously noted as well as more recent criti-
cisms of research documenting the nature and extent of intimate rela-
tionships among female prisoners, these relationships have continued
to attract scholarly attendon (e.g., Burkhart 1973; Norris 1974; Foster
1975; Climent et al. 1977; Propper 1982; Leger 1987; Jones 1993;
Hawkins 1995; Owen 1998; Alarid 2000; Hensley, Tewksbury, and
Kocheski 2001).* From its beginnings this work typically has linked
" The preoccupation with the sexual relationships of women in prison in the classic
research of the 1960s has been criticized more recently for conflating leshianism with

aggressive criminality (Freedman 1996), for distracting attention from such important
issues as the repressive and gendered nature of women’s prison regimes (Dobash, Do-
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women’s sexual relations in prison to the deprivations of prison life
and, more specifically, to the absence of opportunities for heterosexual
sex and what have been seen as women’s particular needs for emotional
intimacy. The earliest work, which predated the studies by Ward and
Kassebaum and by Giallombardo, explicity pathologized both female
prisoners’ same-sex relations and prison-family structures while giving
a nod to the causal role of deprivation in the formation of these rela-
tionships (see, e.g., Otis 1913; Ford 1929; Selling 1931; Halleck and
Hersko 1962). More recent work assessing women’s responses to in-
carceration has attempted to identify aspects of prison deprivation as
well as personal characteristics that are related to women’s sexual rela-
tions (see, e.g., Genders and Plaver 1990; Owen 1998).

In this line of research, only a few studies have addressed how, if
at all, the extent of women’s involvement in same-sex intimate rela-
tionships might vary across institutional contexts or over time. Here a
continued, if at umes implicit interest in comparing importation and
situational functionalist perspectives can be seen. If the situational
funcuonalist perspective has any validity, variations in institutional
structures and processes should produce variations in adaptations, in-
cluding involvement in same-sex intimate relations and prison families,
And if the importation perspective is correct, changes in women’s so-
cial roles and in the growing acceptability of same-sex relationships
should have increased the prevalence of sexual relations among women
in prison in recent years.” The results of this work are mixed. With
regard to variations across institutions, some studies have found wom-
en’s sexual reladonships to be more common in treatiment as opposed

bash, and Gurteridge 1986), and for failing 10 recognize that women's sexual relations
could be expressions of resistance and autonomy (Bosworth 1999). The academic and
popular concern with imprisoned women’s same-sex relationships in the 1930s and
1960s has been attributed to the need to “help shore up white, marital heterosesuality™
(Freedman 1996, p. 408) and to the prevalence of theories of female erime that stressed
biopsychological and sexual causes (Dobash, Dobash, and Gutteridge 1986). Studies of
consensual sexual relationships among male inmates have been notably rare until quite
recently, with much more attention devoted to exploitative and coerced sex in men's
prisons (Hensley, Struckman-fohnson, and Eigenberg 2000).

¥ For example, increases in divorce rates, female-headed houscholds, and births to
single mothers mean that more women are living without permanent male parmers
(Wilson 1987). have sole responsibility for their children, and have been raised by single
mothers (Furstenberg 1990). If women going to prison are now more likely to be unat-
tached and single mothers, this may affect the tvpes of relatonships they form and the
deprivations they feel in prison. To the extent that attitudes toward homosexuality have
hecome less intolerant over time, the willingness of women in prison to admit to sexual
relations with cach other should be greater as well, which would provide spurious sup-
port for the predictions of the importation model.
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to custody facilives (Mitchell 1975) or to vary by the nature of staff
behavior (Mahan 1984). However, others, when controlling for pre-
prison sexual relations and considering a wide range of institutions,
have found no significant institutional differences (Propper 1981; see
also Giallombardo 1974). With regard to changes over ume, Fox’s
(1984) study of Bedford Hills Reformatory revealed a decline in wom-
en’s participation in kinship systems which he attributed to the impact
of the feminist movement on the prison population. More recently,
however, Greer (2000) has argued that such decreases are more likely
due to the changing carceral environments in which women increas-
ingly find themselves. In our own analysis of women in two prisons in
California, we found that prisoners’ estimates of the proportion of
women involved in a consensual sexual relationship had increased over
the past thirty years. We suspect that this reflects a number of things,
including inmates’ greater willingness to acknowledge same-sex rela-
donships and changes in the types of women incarcerated in the 1990s
as opposed to the 1960s. We also found no evidence that in the mid-
1990s the prevalence of these relatonships varied between the two
prisons.

Whether it is due to cultural or institutional differences in prisoners’
behaviors or to differences in prison researchers’ orientations, some
studies in England, Scotland, and Sweden suggest that homosexuality
among women prisoners may be much less prevalent in other countries’
compared to the United States. Dobash, Dobash, and Gutteridge
(1986), for example, maintained that there was no evidence of prison
families or sexual relations among prisoners in Holloway or Cornton
Vale. Other researchers in England and clsewhere, however, have
noted these types of inumate and primary group relationships, albeit
they vary in how central they sce these relationships to be for prison
life (cf. Mawby 1982; Mandaraka-Sheppard 1986; Bondeson 1989;
Bosworth 1999; Dirsuweit 1999). What is noteworthy about some of
these recent non-American studies of women in prison is the different
analyvtic frameworks they bring to bear on, and the different questions
they ask about, women’s intimate relationships in prison as compared
to earlier research. The concern has shifted from viewing these rela-
tonships as evidence of pathology or deprivation to viewing them as
evidence of women inmates’ active resistance to their carceral lives and
the existing power relations within prison, or as efforts at identity con-
struction in a depersonalizing environment (Bosworth 1999; Dirsuweit
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1999). We return to some of this work below when we discuss recent
scholarship on women’s experiences of imprisonment.

D. Research on Prisonization and the Inmate Code of Ethics

A second line of research generated by the early studies of women
in prison is concerned with the applicability of such tradidonal mark-
ers of male inmate adjustment as prisonization, inmate solidarity, and
opposition to staff. Like the work on women’s intimate relations in
prison, this research has also been guided by an interest in how and
why women adapt to prison differently from men. But the work on
prisonization has made more explicit its comparisons of women to
men, and has tended to treat men’s responses as the norm from which
women’s responses often depart. Much of this work also frames its
analysis within the traditional concepeual perspectives described ear-
lier—that is, importation and functonalist or deprivation models—
and attempts more rigorous evaluations of them.

In general, the results of this work suggest support for both models
(sce, e.g., Hartnagel and Gillan 1980) but also reveal some gender dif-
ferences in the effects of prisoners’ institutional carcers on their adap-
tations. If the importation model is correct, a woman’s background and
attributes will predict her response to prison life. Here we find consid-
erable consensus among studies of female prisoners about the charac-
teristics associated with prisonization, opposition to staff, and misbe-
havior. Women who are young, who are nonwhite, who come from an
urban background, who are single with no children, who have prior
institutional experience, and who have been convicted of a violent
crime or a drug law violation tend to score higher on these traditional
indicators of male adaptation (Jensen and Jones 1976; Alpert, Noblit,
and Wiorkowski 1977; Jensen 1977; Faily and Roundtree 1979; Zin-
graff and Zingraff 1980; Kruttschnitt 1981; Mandaraka-Sheppard
1986; Bondeson 1989). Many of these characteristics are also associ-
ated with male prisoners’ mishehavior and prisonizadon (Adams 1992).

If the deprivation model is correct, variables such as sentence length,
tume served, and ume left to serve should affect prisonization or identi-
fication with an inmate subculture and opposition to staff. The findings
pertaining to female prisoners are not consistent across studies, sug-
gesting that these relationships are complex and conditional. While
some scholars find that acceptance of the inmate code is highest in the
mid-career phase (Titde 1969; Jensen and Jones 1976; Alpert, Noblit,
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and Wiorkowski 1977; Bondeson 1989), which is consistent with the
research on men, others find no evidence that career phase affects in-
mate solidarity or prisonization (Krutschnitt 1981; Mawby 1982,
Mandaraka-Sheppard 1986; Craddock 1996). Further, there is also evi-
dence that sentence length and prison crowding are positively related
to defiance and misbehavior (Ruback and Carr 1984; Goetting and
Howsen 1986; Singleton, Melwzer, and Gatward 1998), but the effects
of type of institution (e.g., open vs. closed, training school vs. prison)
remain unclear (Hartnagel and Gillan 1980; Larson and Nelson 1984;
Mandaraka-Sheppard 1986; Bondeson 1989). Finally, studics on men
suggest that the types of prisoners in a prison affect the level of conflict
it experiences (Cline and Wheeler 1968). Fox (1982, 1984) uncovered
a similar pattern in the women’s prison he studied: an increase in
young female prisoners coincided with higher levels of institutional
conflict. Unfortunately, bevond Fox’s research no attention has been
given to this critical selection effect, even in the studies of wom-
en’s imprisonment that have included muluple facilities in their re-
search designs (Hartagel and Gillan 1980; Larson and Nelson 1984;
Mandarka-Sheppard 1986; Bondeson 1989). More generally, variations
in institutions and prison populations have been ignored as possible
explanations for variation in prisonization, support for the inmate
code, or conflict among prisoners.

The attention given in this work to gender differences in such indi-
cators of adaptation as prisonization or adoption of the inmate code
has been criticized on several fronts, most commonly for evaluating
women’s responses to imprisonment with outdated male behavioral
norms (Pollock-Byrne 1990, pp. 139-40). While there is no question
that much of the early research relied on indicators that were not par-
ticularly relevant for female inmates, later research sought to rectify
this by developing more gender-specific indicators (cf. Ward and Kas-
sebaum 1965; Zingraff and Zingraff 1980). From a historical perspec-
tive, this body of research is perhaps more important for the attention
it drew to a different aspect of women’s adjustment to prison and one
that did not involve gender roles or sexual behavior. In so doing, it
began to shed light on the biographies and identities that shape wom-
en’s responses to incarceration and moved away from viewing women
in prison as a homogeneous group with a limited set of gender-specific
ways of responding to prison.?

“ An interesting example of the ways in which this work spawned new perspectives
on gender differences in responses to incarceration is Ward’s (1982) study of the social
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E. Research on Individual Coping and Adjustment

Research on prisoner coping and adjustment continues in the classic
tradition of the micro-sociology of imprisonment in one important re-
spect: by examining the contribution of individual and environmental
characteristics, and their interactions, to prisoners’ adaptations.”” How-
ever, because it typically is more psychological and less concerned with
the social organization and daily life of the prison, research on coping
signals a departure from the classic work on the prison community and
growing interest in the individual prisoner as an isolated object of
study and intervention, a point to which we return below.

Adams (1992) provides a thorough review of the research on prison
adjustment and coping, noting that many of the central questions in
the field have not been addressed for women (see also Wright 1991).
The dominant work on prison adjustment flows from a stress-coping
paradigm that has informed at lcast two recent studies on female pris-
oners. In one, Loucks and Zamble (2000) found only a small difference
between the average coping efficacy scores of Canadian women and
men beginning their prison sentences (Zamble and Porporino 1988);
however, the scores for female prisoners were considerably lower than
the average in a nonoffender population (Hughes and Zamble 1993).
In addition, MacKenzie, Robinson, and Campbell (1989) found that
women prisoners’ anxiety and coping levels did not vary by the length
of their sentences.™

It can be argued that the lack of recent research on coping among
female inmates at a time when penal policies and practices are under-
going significant change is unfortunate. Given a growing concern in
correctional pracuice with classification, risk assessment, and manage-
rial control of female prison populations, it is important to understand

organization of a women’s prison in England. Uncovering a high degree of “snitching™
among the female inmates and relatively lide evidence of inmate solidarity, Ward argues
that the lack of solidarity had nothing to do with the fact that the inmates were women
but instead was a product of their lack of power to determine their release dates and
their institutional circumstances, which located this power in the hands of the staff with
whom they interacted. “Snitching,” then, was seen by these women as a4 commaodity,
something to be traded for a chance to influence staft, and ultimately their release dates.

7 Liebling (1999, p. 312, n. 4) notes that coping refers to “a mixture of thoughts and
actions: individuals’ coping stvles and abilities can vary over time, and coping can he
seen as a mediator of emotion.”

* Although Negy and colleagues (Negy, Woods, and Carlson 1997) also focused on
female inmates’ coping, their research examined the correlation between coping and ad-
justment among inmates. As the authors acknowledged, the findings are silent as to
whether high levels of adjustment caused strong coping skills or the reverse, and the lack
of a control group or any comparative data makes it unclear whether the inmates” adjust-
ment reflects traits measured prior o or after incarceration.
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how these elements of a certain type of organizational efficiency may
affect women prisoners’ psychological health and how thesc institu-
tional concerns may interact with women’s preprison attributes and ex-
periences to have particularly marked effects on some types of women.
Accordingly, we turn to the literature on a wider range of measures of
adjustment to prison life (Adams 1992), focusing on aggression, de-
pression, self-harm, and suicide.

1. Misbebavior and Aggression. Most of the work on women’s mis-
behavior in prison has focused on documenting gender differences in
such behaviors.”” Nonetheless, no consistent gender differences have
been found in the prevalence of misbehavior or rule infractions. Some
studies find that women have higher rates of rule violations while im-
prisoned than men (Lindquist 1980; McClellan 1994), whereas others
report the opposite (Goetting and Howsen 1983; Craddock 1996;
Harer and Langan 2001).

These discrepancies have raised questions about the degree to which
correctional administrators’ and staff perceptions, and gender stereo-
types, of inmates’ behaviors influence data on male and female prison
infractions. There is some evidence that prison staff mav respond dif-
ferently to men’s and women’s behaviors by dealing with men through
formal means, for example, with disciplinary hearings, in situations
where women are dealt with informally (Poole and Regoli 1983; Som-
mers and Baskin 1990; McClellan 1994). Studics of correctional offi-
cers’ (COs) perceptions of the supervision problems associated with fe-
male and male prisoners are rare, but paint a similar picture. Both
Pollock (1986) and, more recently, Rasche (2001) found that COs’ re-
sponses to male and female inmates were based on their attributions
of sex-specific personality differences and behavior problems. Female
prisoners were described as emotional, manipulative, impulsive, and
resistant to taking orders. They were also viewed as less dangerous but
more troublesome than male inmates. Similar tvpes of attributional
differences by staff have been noted in studies in English prisons and
have been scen as responsible for more exacting, petty, and restrictive
disciplinary practices—and hence higher rates of infractions—in the
women’s prisons there (Carlen 1998, p. 86; see also Carlen 1983,
1985).

* Misbehavior generally refers to any actions in prison for which an inmate can be
disciplined. These acts range widely by institution but generally include failure to obey
a direct order, violating posted/known rules, theft of property, damage of property, cre-

ating a disturbance, homosexuality, assaults on other mmates or staff, possession of a
contraband substance or a weapon, and escape (see, e.g., McClellan 1994).
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With regard to gender differences in the severity of misbehaviors,
there is much more consistency across studies. Compared to female
prisoners, male prisoners are more likely to commit serious infractions,
including assaults on other inmates and staff (Bowker 1980; Lindquist
1980; Seear and Player 1986; McClellan 1994; Harer and Langan
2001). For example, in England and Wales in 2000, 1,652 male prison-
ers were restrained for violence or infractions, compared to only fifty-
six female prisoners (Home Office 2001), a ratio of twenty-nine infrac-
tions by males for every one infraction by females. (The radio of male
to female prisoners in England and Wales is cighteen to one.) Further,
when women are cited for rule breaking, they are more likely to be
charged with stealing from other prisoners and verbal abuse than with
violence (Mandaraka-Sheppard 1986).

Physical aggression by women in prison is, according to most studics,
relatively rare, individualistic rather than collective, and often aterib-
utable to conflicts over intimate relationships (Bowker 1980; Loucks
1997).% One systematic analysis that actempted to link women’s ag-
gression to attributes of the prison and the prisoner found that levels
of violence were low in the English prisons studied, and it occurred
less often in open, as opposed to closed, institutions (Mandaraka-
Sheppard 1986). Other institutional characteristics, such as method
of punishment, extent of autonomy, and incentives for good behavior,
accounted for almost two-thirds of the explained variance in phvsical
violence.™!

The limited work on predicting aggressive behavior among female
prisoners indicates that early family experiences and childhood prob-
lem behaviors may be quite important. Aggressive female prisoners
have been described as having family and personal backgrounds that

¥ Another form of violence in women’s prisons that has until recently received little
attention is the sexual victimization of prisoners by prison staft. In 1996, Human Rights
Watch (1996) published a report charging that male guards in prisons in California, 1Hi-
nois, Georgia, and Michigan were frequently sexually abusing women inmates (see also
Hensley, Struckman-)ohnson, and Eigenberg 2000; Stein 1996). Subsequent investiga-
tions in several Midwestern facilities revealed generally lower rates of sexual coercion
reported by female inmates (6 percent to 19 percent) and the majority of these incidents
were perpetrated by other prisoners, not by stalf (Struckman-Johnson et al. 1996; Alarid
2000). However, as some scholars have noted, the generally low rates of reported sexual
misconduct by staft are due at least in part to the requirament that inmates must prove
the allegations they make against staft (Pogrebin and Dodge 2001).

Y Qualitative research in a large urban county jail in the southern United States sug-
gested that a different set of environmental conditions—large institutions with open
dormitory-style housing and statt who ignore or encourage aggression among inmates—
fuels incidents of sexual coercion and assault among temale prisoners (Alarid 2000).
These conclusions, however, were derived from only one informant.
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include siblings with substance abuse problems, preadolescent sexual
abuse, and an early age at first arrest (Loucks and Zamble 2000). There
is also some evidence that among female prisoners, racial minoricies,
younger prisoners, and prisoners diagnosed with emotional problems
are more likely than others to engage in violent behavior while they
are incarcerated (Roundtree, Mohan, and Mahaffey 1980; Krutschnitt
and Krmpotich 1990; Loucks and Zamble 2000).

2. Depression.  Relatvely little systematic information is available
on the prevalence of depression among incarcerated women. In part
this reflects the lack of a consistent methodology to study depression
among prisoners, and may also be related to the shift away from a
treatment orientation in women’s prisons, which has limited the extent
of psvchological testing of female inmates. The 1997 survey of inmates
in U.S. state and federal correctional facilities provides self-reported
data on the proportion of female and male prisoners with a mental or
emotional condition that limits the kind or amount of work they can
do (Bureau of Justice Sttistics 20015, table 2). While the results indi-
cate that almost twice as manv females as males (16 percent vs. 9.6 per-
cent) report such a condition, the specific nature of the condition is
not specified. Some researchers have sampled different prison popula-
tions for psychiatric disorders using self-report measures, behavioral
observations, and the Beck Depression Index (Beck et al. 1961). While
male prison populations are studied more often, when both sexes are
included generally a larger proportion of females than males is diag-
nosed with depression or would meet the criteria for having severe, as
opposed to mild or moderate, depression (Daniel et al. 1998; Single-
ton, Meltzer, and Gatward 1998; Boothby and Durham 1999).* One
exception is Sheridan’s (1996) study of eightv-one men and women
serving sentences in two correctional institutions in the mid-Atantc
region in the United States. He reported that one-third of both the
males and females had clinically significant problems with depression.
However, because his respondents were voluntarily participating in
substance abuse programs, thev may not be representative of the larger
prison populations from which they were drawn.

Given the paucity of informatdon on the prevalence of depression
among female prisoners, it is not surprising that relatively litte is
known about the penal environments and personal experiences of

¥ Females in the general populadon also appear to suffer from higher levels of de-
pression than males.
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those most likely to experience depression during their incarceraton.
There is some evidence that, regardless of gender, prisoners in close
custody score higher on depression than their counterparts who expe-
rience less restrictive conditions (Boothby and Durham 1999). In addi-
tion, Hart (1995) has maintained that social support is partcularly im-
portant to the psychological well-being of female prisoners. However,
because his study compared males at a maximum-security prison with
females at a medium-security prison, the observed effects for social
support could be confounded with security level. More broadly based
inquiries about psychological well-being and stress indicate that
women who have more perceived control over their prison environ-
ment are less likely to be depressed (Ruback and Carr 1984).

Prisoners who score higher on measures of depression tend to be
young, first-time offenders and those with a history of maltreatment
(McClellan, Farabee, and Crouch 1997; Boothby and Durham 1999).%
There is also some evidence that selected coping strategies (e.g., active
coping, planning, restraint, acceptance) are negatively correlated with
depression; however, it is unclear whether women’s coping skills pre-
dict depression levels, depression predicts their coping strategies, or
both (see also Sappington 1996). Finally, since preprison measures of
depression are rarely available, research has not been able to determine
svstematically the extent to which imprisonment raises levels of de-
pression above those experienced before coming to prison.**

3. Self~-Harm and Suicide. In the United Kingdom and in Canada,
concerns with self-harm and suicide among incarcerated women have
grown as a result of the media’s focus on selected incidents and schol-
arly research on what these acts indicate abour women’s prison envi-
ronments (Heney 1990; Home Office 1990; Kershaw and Lasovich
1991; Wilkins and Coid 1991). In contrast, in the United States self-
harm and suicide among prisoners have received much less attention.

Over twenty years ago, Fox (1975) documented sizable gender dif-
ferences among prisoners in both self-injury and atcempted suicide that
are consistent with what is known about gendered patterns of self-
injury in the general population and with recent studies conducted in

" The characteristics noted here as correlates of depression among female prisoners
are often associated with depression in the general population as well.

¥ 1t is also not known o what extent gender differences in depression among prison-
ers might be a consequence of gender differences in the relationship between depression
and crime. That is, if depression is more often linked with women’s criminal behavior
than with men’s, depression should he higher among female, compared to male, prison
populations.
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prisons in England and Wales (Dooley 1990; Singleton, Meltzer, and
Gatrward 1998; Liebling 1999). Women in prison, like women in the
general population, are more likely to self-injure or attempt suicide
than are male prisoners, though estmates of the size of this gender
difference varv.® In our own study of two women’s prisons in Califor-
nia, 12 percent of the women in both institutions reported that they
had intentonally hurt themselves before (but not during) their current
sentences, 2 percent during their current incarceration (but not prior
to it), and 3 percent both before and during their current incarcera-
tion. Berween 8 and 9 percent also indicated that they had frequently
felt suicidal since coming to prison. This self-reported rate of self-
injury prior to incarceration is very similar to that (7.5 percent) docu-
mented for women in Holloway Prison in England (Liebling 1992);
American estimates of self-harm during the current prison term are,
however, about half that for the female sentenced population in En-
gland and Wales (10 percent) (Singleton, Meltzer, and Gatward 1998).

The correlates of self-harm among prisoners are generally similar to
those found in the general population. Female prisoners who self-
injure are more likely than other prisoners to have been convicted of
violent crimes or property damage, to have received psvchiatric treat-
ment, to have been diagnosed with a personality disorder, and to have
a history of alcohol abuse, family disruption, and/or physical and sex-
ual abuse (Wilkins and Coid 1991; Liebling 1992, 1999). Whether as-
pects of women’s current conditions of confinement, including sen-
tence length or, in the United Kingdom or Canada, remand status,
differentiate women who self-harm from other prisoners remains un-
clear (Cookson 1977; Singleton, Melwzer, and Garward 1998). How-
ever, one attempt to distinguish among women who self-harm to re-
lieve symptoms from those who do it as a response to an external event
or as a suicide attempr revealed that the latter tended to be older, w
have been older at their first court appearance, and to have had fewer
priors than those who were relieving symptoms (Coid et al. 1992).

In contrast to patterns of suicide in the general population, suicide
among prisoners does not appear to show strong or consistent gender
difterences. Indeed, research in England indicates that while suicide
rates for men are just over three times those for women in the general

¥ Furthermore, surveys of males and females in England and Wales revealed that
within the last week, sentenced women were twice as likelv as sentenced men to report
having had suicidal thoughts, and the same applies to suicide attempts both within the
last week and the past vear (Singleton, Melezer, and Gatrward 1998).
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population, suicide rates among female prisoners appear to be as high
as or higher than among male prisoners (Liebling 1994; Loucks 1997).
Moreover, Liebling (1997, 1999) argues that prison suicides in En-
gland and Scotland involving women are increasing, although prob-
lems in the official documentation of this phenomenon obscure this
trend.”® Recent data from the Home Office (2001) support the conclu-
sion that suicide among prisoners in England and Wales may not be
the gendered phenomenon that it is in the general population. Be-
tween 1995 and 2000, 475 males and twentv-three females in prison
are listed in official publications as dving from suicide. Females thus
accounted for 4.6 percent of suicides in prison during vears in which
they accounted for a similar percentage of the prison population.

Data from the United States, where suicides by prisoners have re-
ceived less attention, also suggest that the gender differential in sui-
cides among prisoners is much smaller than it is in the general popula-
ton.”” The Bureau of Justice Statistics (2000¢) reports that in 1997,
female prisoners accounted for about 6.2 percent of the total state
prison population. In the same year, female prisoners accounted for 3.8
percent of deaths classified as suicide and 3.6 percent of deaths classi-
fied as either suicide or accidental self-injury. This is consistent with
Liebling’s (1994, 1999) claim that when both suicide and accidental
deaths due to self-injury are taken into account, women prisoners’
rates are very close to men’s rates.

Women prisoners thought to be at high risk for suicide share much
in common with those who self-harm. These are women who have
histories of psychiatric treaument, alcohol and drug abuse, and mal-
treatment, and often they are serving life sentences (l.oucks 1997).%%
However, what may be as, if not more, important, but less well under-
stood, is how the characteristics of the prison environment contribute
to these attempred and complered suicides (Liebling 19953). Liebling
(1997) has created a typology of suicide vulnerability that explicity

* Liebling (1994, 1999) argues that suicides by women prisoners are often misclassi-
fied as due to accidental self-injury or undetermined causes.

7 In the general population in United Suates, the suicide rate among men is about
four times the rare among women.

¥ However, there is some evidence to suggest that the differences between inmates
prone to suicide or self-harm and other inmates are greater for males than females. For
example, Liebling (1992) found more significant differences between a subgroup of male
suicide attempters and a group of male controls than berween a subgroup of female sui-
cide attempters and a group of temale controls in her study of inmates in English pris-
ons. For female inmates, histories of abuse and difficulties in coping did not distinguish
as strongly between the two groups.
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addresses the potential connections among individuals’ backgrounds,
their sentences, and “prison-induced stresses.” Certainly the finding
that women’s suicide rates approach men’s rates in prison suggests that
prison itself is a particular contributor to women’s risks of suicide.”

By considering how women’s background experiences and personal
characteristics affect their adjustment, this research also has continued
the move away from viewing women in prison as having a common
set of needs and similar backgrounds or a common set of gender-role
constraints. As a consequence, it has encouraged the development of
interventions aimed at previously neglected needs.

However, other work has pointed to the role that criminological and
expert knowledge, especially that based in psvchiatry and the behav-
ioral sciences, can play in expanding and intensifying the disciplinary
and punitive aspects of imprisonment in general, and women’s impris-
onment in particular (e.g., Dobash, Dobash, and Gutteridge 1986;
Garland 1996; Rock 1996; Kendall 2000). This includes the develop-
ment and application of assessment and diagnostic tools measuring ad-
justment that have been linked to the growth of risk-based technolo-
gies of governance in prisons (Feeley and Simon 1992; Hannah-Moffat
1999). Within such regimes, prisoners’ adjustment scores may become
the basis for determining their security levels or their risks of recidi-
vism. As discussed above, a woman’s difficulties in adjusting to prison
may thus be translated not into a justification for providing her certain
services or programs, but into a gendered set of criminogenic risk fac-
tors. And these, in turn, may affect the timing of her subsequent re-
lease or her conditions of parole. A related criticism is that compliant
behavior, which is often taken as an indicator of good adjustment to
imprisonment, may also indicate dependence and passivity. These in
turn may be linked to an infantilization process that inhibits the devel-
opment of abilities and attitudes important for successful reintegration
upon release from prison.

There are other, more methodological criticisms of some of the
quantitative research on adjustment, such as the use of scales developed
in studies of male prisoners that have not been validated on females
(cf., e.g., Harer and Langan 2001) and the inattention to the effects of
institutional context on adjustment. Perhaps more fundamentally, this

¥ Of course, it may also be that women sent to prison have particularly elevated risks
of suicide, and the higher rates for women in prison are the result of a selection effect.
Nevertheless, the extent to which the imprisonment experience may contribute to wom-
en’s suicide risks needs further examination.
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work tends to treat women in prison as constellations of scores on a
set of independent and dependent variables, which prevents consider-
ing how the interaction of their biographies and subjectivities shapes
how they experience imprisonment. Recent qualitative and ethno-
graphic research on women in prison is an antidote of sorts to this ten-
dency, and provides a different set of concepts and analvtic frameworks
from within which to view imprisoned women’s experiences.

F. Recent Scholarship on Women's Experiences of hmprisonment

The 1990s saw the beginning of a wave of scholarship on women in
prison which in some respects harkens back to earlier work, especially
the classic prison sociology of the 1940s and 1950s, and in other re-
spects is heavily influenced by recent feminist scholarship within and
outside of criminology. The work of inmate writers has again, as it was
in the 1970s, been featured in several publications (e.g., Hampton
1993; Clark 1995; Cook and Davies 1999). Historical studies of wom-
en’s imprisonment have drawn attention to the ways convict women in
the past shaped their prison worlds as thev in turn were shaped by
them (e.g., Zedner 1991; Buder 1997; Damousi 1997; Danicls 1998).
And a series of sociological studies has taken up issues about contem-
porary women’s experiences of imprisonment in ways that have chal-
lenged earlier interpretations and highlighted both concnuities and
discontinuities in these experiences as women’s lives and women’s pris-
ons have changed. It is to this recent sociological work, and its atten-
tion to women prisoners as active participants in constructing their
lives in prison, that we turn now.*

In the waditon of the prison scholarship of Svkes, Schrag (1944),
and others, Owen’s (1998) quasi-ethnography of the Central California
Women’s Facility (CCWIF)—then the largest prison for women in the
world—describes the culture and social order of the prison, focusing
on how women do time. Owen argues that women prisoners’ histories
of a “multplicity of abuse,” family relations, and economic marginal-
ity—which are often linked to their involvement in crime—are critical
for understanding their experiences in prison. Implicitly, her analysis
also shows how the effects of these histories are conditioned by the
physical world of the prison and, in particular, crowding, which was a
defining feature of life at CCWF. As in the classic studies of women

We do not review here another important body of work that draws on interviews

with incarcerated women not to deseribe their prison lives so much as to develop an
understanding of their pathways into crime (e.g.. Comack 1996; Richie 1996).
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in prison, Owen sees women’s affective relationships as a way they
manage their sentences, as a source for conflicts among prisoners, and
as a central element of the inmate culture. To describe this culture,
Owen turns to Schrag’s (1944) concept of the “axes of life” and por-
trays how women negotate information and commodites, their com-
mitment to the inmate code, and their involvement in “the mix” of
trouble, hustles, and conflicts. She concludes, as much earlier research
has, that both importation theory and “the indigenous theory of prison
culture” (Owen 1998, p. 2) are relevant to understanding the social
world of women’s prisons.

Other work, including the recent historical analyses cited above, has
explicitly challenged some of the long-standing assumptions about
women prisoners, especially assumptions about their passivity, lack of
activism, and sexuality. One example is Diaz-Cotto’s (1996) analysis of
the experiences of Latina and Latino prisoners in New York during
the 1970s and 1980s. She shows how Latina prisoners’ attempts to or-
ganize in the pursuit of prison reform were suffciently threatening to
cause the administration to develop strategies to block them. Nonethe-
less, the formation of a multracial coalition and underground political
activities exacted some concessions from the authorities. The decade
lag in the implementation of these reforms in women’s prisons high-
lights, however, the fundamental differences in responses to female and
male prisoners during this post-Attica period. Another study that re-
interprets what has been seen as a characteristically female behavior in
prison is Dirsuweit’s (1999) exploration of sexuality in a women’s
prison in South Africa. She views women’s constructions of their sexual
identities in prison as not simply shaped by the deprivations of prison
life, but as forms of resistance and transgression; prison in this sense
may provide women greater freedom to explore “alternative configu-
rations of desire” (Dirsuweit 1999, p. 80) than does the outside world.

The ways in which women in prison construct identities to increase
their capacities for resistance is a prominent theme in other work (e.g.,
McCorkle 1998). For example, in Bosworth’s (1999) analysis of three
women’s prisons in England, the concepts of agency and resistance
take center stage. For her, women’s abilities to negotiate power in
prison are shaped by the ways they construct, through the intersection
of race, class, ethnicity, and sexuality, their identities.” Like others be-

' Another identity that appears to shape how women experience imprisonment is that
of mother. Certainly separation from one’s children is consistently cited as one of the
major pains of imprisonment for women. There is a growing literature on imprisoned



Women’s Imprisonment 41

fore her (e.g., Carlen 1983), Bosworth sees women’s prison as both a
material structure and a symbolic institution that is reflective of gender
relations, and argues that the politics of femininity are enmeshed in
women’s lives in prison. Notably, Bosworth (1999) focuses on the same
question as Owen: How do women do their time? But the answer she
provides is quite different. The women she wlked with engaged in ef-
forts to subvert the mundane and alienating aspects of prison life on a
private and individual level through their presentations of self. In the
face of pressures toward compliance—through domestication, intan-
tilizavion, and medicalization

and the homogenization of the prison
population, women used their cultural and sexual identties to assert
their agency and resist these demands. For Bosworth, femininity, as
revealed in women'’s attention to their physical appearance and lesbian
relationships with other prisoners, was not an accommodation to the
deprivations of prison life, or a method of coping with a lengthy prison
term, but a means of resisting the restrictions correctional authorities
place on them. Although she acknowledges that lesbian reladonships
divided the inmate community, as some inmates were extremely criti-
cal of same-sex relationships, such division serves to reinforee the com-
plexity of power relations in prison and the individual wavs in which
women respond to these power relations and, more gencerally, prison
authority.

Despite the attention Bosworth draws to prisons as sites of constant
negodation in which both prisoners and the institution wield power,
she does not consider how the penopolitical coordinates of her own
sites—an open minimum-security prison, a remand center, and a high-
security annex—shape the nature and outcomes of these negotiations.
The question of whether and how women’s experiences of imprison-
ment are shaped by the character of the regime in which they are in-
carcerated is addressed in other work. Rock (1996), for example, in
tracing the redevelopment of Holloway Prison bewween 1968 and

1988, shows how the social order of the prisoners and their relations

women as mothers and on the children of imprisoned women that is too large for us 1o
review here (see, c.g., Hagan and Dinovitzer 1999 Greene, Haney, and Hurtado 2000;
Enos 2001). Morcover, much of this literature is primarily concerned with women as
mothers and how imprisonment affects their ability to mother (see, e.g., Clark 1995),
rather than with women as prisoners—the central concern of this essay. Enos’s (2001)
study is one exception to this in that it considers not only how women in prison con-
struct and manage maotherhood. but also how motherhood is a resource for them in deal-
ing with prison life. We discuss some of her findings in a subsequent section on women’s
lives after prison.
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with staff changed as Holloway was transformed from a radial structure
focused on control, containment, and discipline into a therapeutic
structure with vague and permeable boundaries. Each phase of this
transformation was accompanied by different penal policies and priori-
ties and by a different typification of the female criminal, and these too
affected prisoners’ lives. Rock’s goal is not to offer a general theory of
the relationship between prison regimes and the experiences of impris-
oned women; instead, he shows how models of imprisonment at a spe-
cific institution, which were unstable and never exclusive, generated
conflicting goals and responses from prisoners.

In another effort to document changes in a women’s prison regime
and its consequences for prisoners, Rierden (1997) recorded her obser-
vations of life at Niantic Correctional Institution in Connecticut from
1992 undl 1995. Niantic opened in 1918 and for many decades re-
mained a gendered embodiment of the rehabilitative model, where in-
mates performed farm work in a pastoral sctting supervised by ma-
trons. By 1992, however, the prison was overcrowded and its programs
were inadequate for the changing prisoner population, which staff de-
scribed as increasingly difficult to manage. The construction of a new
maximum-security facility across the street alleviated the crowding
problem while simultancously ushering in a new confinement model
that kept prisoners locked in their cells except while at school or work.
According to Rierden, staff at the new facility firmly believed that their
job was to ensure that prisoners learned personal responsibility. Con-
sistent with this, discipline and classification of prisoners according to
the seriousness of their crimes—not rehabilitation—was the central
concern of the prison. However, because she was not allowed to con-
duct her research at the new prison as she had earlier, Rierden was not
able to discover how prisoners reacted to these changes.

Our own research in two wonien’s prisons in California focuses on
what women’s experiences in prison can tell us about the practices of
imprisonment in different penal regimes and institutional environ-
ments. By combining the interviews and surveys we conducted with
women at the California Insticution for Women (CIW) and Valley
State Prison for Women (VSPW) in the mid-1990s with the interviews
and survey data Ward and Kassebaum collected at CIW in the early
1960s, we have been able to compare women’s experiences at two criti-
cal times in the recent history of women’s imprisonment: the height of
the rehabilitative regime and the height of a neoliberal regime stress-
ing custody and management. We have also been able to compare the
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experiences of women serving time within the same increasinglv puni-
tive environment but at two different prisons. The Calitornia Institu-
tion for Women is the oldest prison for women in California and re-
tains some of the phyvsical and cultural features of its rehabilitative
heritage; VSPW is the newest prison for women in California and
epitomizes the preoccupation with danger, security, and efficient man-
agement.

In our comparison of CIW and VSPW in the 1990s we found that the
identities and experiences women brought to prison shaped how they
did their time, but in somewhat different ways at each prison. At CIW,
the older prison that retains clements of the maternal-rehabilitative
regime of the past, women’s reactions to prison were more distinetly
patterned by their individual characteristics, but were also more likely
to include some positive evaluations of their tme in prison. In con-
trast, at VSPW individual variations were blunted and women’s ways
of doing tume showed more homogeneity—in particular, women were
more unitormly distrustful of other inmates and staft, were more criti-
cal of the prison administration and operations, and consistently chose
to isolate themselves from others as the best way to do their time
(Kruttschnitt, Gartner, and Miller 2000; Gartmer and Kruttschnite
2002b). One implication of these institutional differences is that wom-
en’s adaptations to prison may not be as fundamentally structured by
gender in many of the ways traditionally assumed. The adaptations de-
scribed in so many other studies of women in prison therctore need to
be seen as shaped by the nature of women’s imprisonment at a particu-
lar ame and place rather than as simply products of the nature of
women themselves.

By comparing women’s experiences at CIW over tme, we found ev-
idence that the practices of imprisonment in both the 1960s and the
1990s were partial, diverse, and contradictory (Gartner and Kruttsch-
nitt 20024). The stated goal of CIW in the 1960s was to provide
women with a therapeutically informed rehabilitatve program. In the
1990s, the goal had shifted to providing women the dme and space
to rehabilitate themselves. Women at CIW in both periods, however,
questioned the prison’s ability to accomplish these goals and pointed
to fundamental characteristics of imprisonment that they fele would in-
evitably prevent rehabilitation, whether by the prison or by prisoners.
We also found continuity over time in many of the women’s responses
to the problems of imprisonment: CIW experienced little serious vio-
lence, racial tension, or gang activity, and conflicts among women re-
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mained largely interpersonal and relatively short-lived. Even so, wom-
en’s experiences at CIW were altered by the more punitive climate of
the 1990s. Women’s distrust of and desire to keep their distance from
others was greater in the 1990s than the 1960s, just as it was greater
in the 1990s at VSPW than at CIW, .

In summary, despite its efforts to consider how aspects of a woman’s
identity shape her experience of imprisonment, much of this research
remains susceptible to a criticism also applicable to earlier work, that
15, a tendency to universalize women'’s experiences in prison. Given the
increasing diversity of women in prison—racial, ethnic, cultural, sex-
ual, and more—greater attention is needed to how prisons’ power to
punish is greater for some women than others, with consequences for
their lives not only in but also after prison.

IT. The Consequences of Imprisonment for Women’s
Lives after Prison

There is widespread agreement among scholars and practitioners that
incarcerated women have a sct of needs that are not addressed with
the traditional set of prison programs and that programs that have
been designed to reduce men’s recidivism may not be as effective for
women. However, given the lack of systematic evaluations of women’s
prisons programs, the questions of “what works” for women prisoners
and whether this varies based on women’s cultural or other identities
and experiences remain largely unanswered.

Recidivism data uniformly indicate that women are less likely to re-
offend than men. Why might this be the case? Some criminal justice
experiences and personal characteristics seem to be equally predictive
of recidivism among male and female offenders. Prior record, age, sub-
stance abuse, and emplovment are notable in this regard. But the tra-
jectories of women'’s postprison lives arc complex and likely reflect the
interactions of various experiences and the reactions of criminal justice
agents and agencies. Qualitative work on the postrelease experiences
of female offenders points to several components in the ability to re-
main crime free, including a sense of agency and the formation of at-
tachments and bonds to conventional others (sce also Shover 1996;
Maruna 2001). What fosters this sense of agency among some women
and not others is not well understood, however, despite the obvious
implications it has for the types of pre- and postrelease programs that
should be made available to incarcerated women (see also Carlen

1990).
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A. Treatment Programs in Prison and Their Effects
on Postprison Outconres

Tradidonally, prisons have offered a limited range of programs and
work opportunities, and this has been particularly true of women’s
prisons (Glick and Neto 1977; American Correctional Association
1990; Shover 1991). In response to this, in the 1970s first men and
then women in prison launched a wave of litigation targeted at state
correctional systems. In a series of class action suits, women prisoners
chaimed that their rights had been violated under the Fifth, Eighth, and
especially the Fourteenth Amendments to the U.S. Constitution.
These challenges centered on incarcerated women’s access to basic ed-
ucation, vocational training, work, medical care, and legal assistance
(Knight 1992; Morash, Haarr, and Rucker 1994). A series of favorable
court rulings led to an initial expansion in the range of programming
available to women in prison; subsequent cutbacks in spending on
prison programs and scrvices, however, have reversed many of these
changes.

Onc of the maost comprehensive examinations of prison program
availability has been conducted in the United States by Morash and
her colleagues (Morash, Haarr, and Rucker 1994; Morash, Bvnum, and
Koons 1998). Based on analyses of survey data collected from state
and federal prisoners and from state prison administrators beginning
in the mid-1980s, thev concluded that there were sizable gender differ-
ences in the nature of and participation in education, work, medical
and mental healch, and legal assistance programs. With regard to levels
of participation, women scored higher than men in many respects. For
example, a larger proportion of women than men participated in all
levels of educational programming (adult basic, secondary, and college)
and had work assignments. However, the nature of prison work re-
mained gender-typed (see also Glick and Neto 1977, p. 79; American
Correctional Association 1990; Eaton 1993). Women were dispropor-
tionately involved in janitorial and kitchen work, whereas men were
overrepresented in farm, forestry, maintenance, and repair. Pay levels
also varied by gender, with men being paid more often than women
for their prison work. The study also identified an important source of
gender differences in work opportunities: vocational training is more
widely available in maximum- and medium-sceurity facilities, the types
of facilities that are less likely to house women offenders.

With regard to access to and receipt of medical services, women
were found to fare better than men. However, this was partly explained
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by the greater reliance on psychotropic drugs to deal with poor prison
adjustment in women’s prisons compared to men’s prisons (Morash,
Haarr, and Rucker 1994). The relationship between gender and drug
treatment held when controlling for prior mental hospitalization and
prior use of psychotropic drugs (see also Baskin et al. 1989).

Findings such as these have supported calls for innovative programs
based on carcful assessments of women offenders’ needs. As Ross and
Fabiano have argued, “there is very litde evidence that policy or pro-
gram development has been based on examination of program efficacy
or systematic investigation of the female offender’s needs. . . . The
major current models are the ‘equity model’” or the ‘forger-me-not’
model. Actually, they are exhortations or pleas rather than models. It
remains to be scen whether they lead to programs which acrually fic
the needs of female offenders or whether they only entrench the ‘male
model’ more solidly” (1986, p. 12). Needs assessments calling for
gender-specific services and programs have in fact increased dramati-
callv in recent vears (see, e.g., Yang 1990; Austin, Bloom, and Donahue
1992; Maden, Swinton, and Gunn 1994; Wellisch and Falkin 1994,
Wellisch, Prendergast, and Anglin 1994; Barthwell et al. 1995; Gray,
Mays, and Stohr 1995; Patterson 1993; Henderson 1998; Veysey 1998;
Covingron 2001; Reid-Howe Associates 2001). These assessments have
consistently drawn attention to the characteristics, or needs, outlined
earlier that are thought to distinguish women in prison both from
women in the general population and, in many cases, from men in
prison (e.g., histories of drug abuse, histories of physical and sexual
abuse, limited vocational skills, physical and mental health problems,
child-care responsibilities, and so on).* Most of the programs that ad-
dress these needs are community based, designed to provide transi-
tional or prerelease planning, alternatves to incarceration, or services
for homeless women. Virtually none have been the subject of rigorous
independent evaluations (Austin, Bloom, and Donahue 1992; Hawke
1994, Hawke and Natarajan 1994; Kilian 1994; Natarajan 1994; Wel-

*In addition to women inmates’ histories of drug abuse, physical and sexual abuse,
and health and child-care problems previously documented (Bureau of Justice Statistics
19975, 19994, 19994, 1999¢, 2000, 20014, 2001d), there is also evidence that women
inmates have more limited job histories than male inmates. Only four in ten women in
state prisons report having had full-time employment prior to arrest, relative to nearly
six in ten men in prison. Female inmates also were more likely to have heen receiving
welfare than male inmates (30 percent vs. 8 percent), and over one-third of the females
(37 percent) had incomes of less than $600 per month prior to arrest; the comparable
figure for male inmates was closer 1o one-quarter (28 percent; Bureau of Justice Statis-
tcs, 19994).
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lisch and Falkin 1994; Wenger 1994; National Gains Center 1995;
Wellisch, Prendergast, and Anglin 1996; Conly 1998).

Within prisons, innovative programming based on these nceds as-
sessments is less common and, according to some, almost nothing is
known about its effectiveness. Nearly a decade after their first evalua-
tion, Morash, Bvnum, and Koons (1998) conducted a second survey of
state correctional departments in which they sampled at least one
prison in cach state as well as jail administrators from fifty city and
county jurisdictions. The vast majority of the surveved institutions
were for women only. Survey respondents were asked to identify inno-
vative programs that thev felt were mecting the needs of women of-
fenders. A total of 242 programs were cited, but only three states re-
ported a high level of innovation and thirtv-four states indicated
limited or no innovatons.® The programs named included psychologi-
cal programs addressing substance abuse, mental health, and domestic
violence issues; work training programs; parenting programs focused
on parental education and child visitation; and an assoroment of other
programs focused on transition, after-care, and life skills. However,
evaluations of these programs are relatively rare, according to Morash
and her colleagues (1998, p. 11). Their review of both published and
unpublished reports uncovered “written reports on the outcomes of
just sixty-cight programs, actual measurement of outcomes for rwelve,
and measurement of recidivism for six” (see also Koons ¢t al. 1997).

Some rescarchers claim that data on the effectiveness of specific pro-
grams, including evidence about reductons in recidivism, are more
widelv available than was suggested by Morash and her colleagues. An-
drews and Dowden (2000) use meta-analvsis to summarize what is
known about program effectiveness and to determine the applicabil-
ity of human service principles (i.e., risk, nced, and responsivity) o
women offenders. Dowden and Andrews’s (1999) analysis of the com-
ponents of human services and treatment types in twenty-six studies of
women offenders is the more revealing.™ They found that the strong-
est predictor of treatment success was a set of family process variables,
measured by the components of aftection and supervision. Further,
substance abuse treatment and basic educational skills training—iden-
tificd in many needs assessments as important for reducing recidivism
(Koons ct al. 1997)—did not appear to be important predictors of

" The authors do not specity what proportion of these programs was housed in or

adjacent to jails as opposed 1o prisons.
* The studies utilized in the Andrews and Dowden (2000) rescarch were not listed.
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treatment success.® However, these conclusions may be premature
with regard to programs for adult women. Of the twenty-six studies
examined, sixteen contained delinquent or status offenders; of the re-
maining, ten focused on adult offenders, and some included minor
first-time offenders, women on probation, and women in community-
based programs.

The results of a small number of other evaluations of programs de-
signed to address women offenders’ needs are available but need to be
interpreted with caution. Some are based on very small samples of in-
carcerated women (twenty or fewer) with no information on sample
representativeness. None followed their subjects longer than sixteen
weeks or demonstrated a relationship between their outcomes (e.g.,
anger reduction, improved self-esteem) and lower rates of reoffending
(Sultan and Long 1988; Smith, Smith, and Beckner 1994; Pomeroy,
Kiam, and Abel 1998). An apparent exception is evaluations of the
Women in Community Services (WICS) Life Skills Program that pro-
vides women a nine-to-twelve-week curriculum prior to their release
from prison. According to Hale (2001), independent evaluations of this
program find that rearrest rates for WICS graduates are significantly
lower than for women in other programs (35 percent vs. 48 percent).
However, Hale does not provide information about the length of the
follow-up period and whether assignment to treatment and control
groups was randomized.*

Evaluatons of programs with randomized assignment and adequate
follow-up periods are rare. In what has been referred to as “the most
comprehensive and rigorous study of the effect of prison work and vo-
cational training” (Gaes et al. 1999, p. 406), the Office of Research and
Evaluation of the U.S. Federal Burcau of Prisons launched the Post-
Release Emplovment Project (PREP). This project used a prospective
longitudinal design to evaluate the effects of prison work and voca-
vonal training on a matched group of participants and controls. The
most recent long-term follow-up of the recidivisim rates of PREP par-
tcipants—at a minimum of eight vears postrelease—found a signifi-
cant reduction in recidivism among both men who worked in prison

¥ None of the studies in the Dowden and Andrews (1999) analysis focused on factors
such as past victimizaton or substance abuse, perhaps because the vast majority of the
studies (N = 19) were over two decades old.

* There are also some ethnographic studies of programs milored to wreatment ap-
proaches for women offenders, but the findings of these studies are limited o discussions
of how the various programs address women’s drug use, criminal activity, and victimiza-
tion (see, e, Welle, Falkin, and Jainchill 1998).
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industrv and men who participated in vocational or apprenticeship
training relative to controls; there were no comparable effects, how-
ever, for the female federal inmates in this program (Saylor and Gaes
1997).

A similar set of findings also has been observed following the evalua-
tion of CREST, the first program designed to integrate a therapeutic
community with work release for drug offenders. CREST was de-
signed to create a support network that assists with the transition from
prison to emplovment. An initial evaluation examined both recidivism
rates and drug relapses among a control group (assigned only w0 a work
group) and a treaument group (work and participation in a therapeutic
community) six and eighteen months after release from prison. Actri-
tion rates were substantial by the eighteen-month follow-up, with only
58 percent of the CREST participants and 37 percent of the controls
remaining. Nevertheless, the control group demonstrated significantly
higher rates of recidivism and relapse than the CREST group (Niel-
sen, Scarpitti, and Inciardi 1996).7 When women’s experiences in the
program were examined separatelv, no experimental cffects were
found. Women who participated in CREST did not have significantly
lower recidivism rates or drug relapse rates relative to women in the
working group at the eighteen-month follow-up (Farrell 2000).

An area of growing attention in the treatment literature is ethnocul-
tural differences in responses to treatment programs and, relatedly,
how to design programs sensitive to the diverse populations at which
they are aimed. For example, Shearer, Mvers, and Ogan (2001) note
that resistance to drug treatment programs occurred across all ethnic
groups they studied, but that it varied in its character and levels. They
argue for training that sensitizes counselors to cultural, class, and lin-
guistic differences among prisoners and the development of programs
that take these differences into account. Implementing effective HIV/
AIDS prevention programs in prisons, according to West (2001), also
requires attention to cultural distinctions. She found that Latina
women, who are most at risk of entering prison with HIV infection,
are least well served by existing cducational programs because these
ignore important cultural, linguistic, and religious distinctions among
prisoners.

It should also be noted that, relative to the CREST group, the control group had
almost three times as many offenders who reported six or more prior periods of incar-
ceration at the sis-month follow-up and almost twice as many at the eighteen-month
follow-up.
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B. Predictors of Recidivism

One of the more important predictors of recidivism after prison is
gender. Women appear from arrest and conviction data to reoffend at
lower rates than do men. An early comprehensive study of 16,000 pris-
oners released in eleven U.S. states found that males were more likely
than females to be rearrested (63 percent vs. 52 percent), reconvicted
(47 percent vs. 39 percent), and reincarcerated (42 percent vs. 33 per-
cent) within three years after their release from prison (Bureau of Jus-
tice Stauistics [989). Further, the number of prior arrests was a particu-
larly strong predictor of recidivism for both males and females, but,
except among prisoners with seven to ten prior arrests, men’s rates of
rearrest were consistly higher than women’s regardless of prior arrest
record. In 1994 a similar study was conducted of inmates released from
prison in fiftcen states in 1994, After three years, the rearrest and re-
incarceration rates of both males and females were higher than those
found in the 1983 study, but they maintained the same gendered pat-
terns; the reconviction rates of males and females, however, remained
virtually unchanged (Bureau of Justice Statistics 20025).

Other evidence suggesting that women recidivate at lower rates than
men comes from data on the backgrounds of prisoners admitted to
state prisons collected by the Bureau of Justice Statistics. Women gen-
erally have fewer prior arrests on admission, and this appears to have
changed little over time. In 1991, for example, approximately 71 per-
cent of women compared to 80 percent of men in prison had one or
more prior incarcerations (Bureau of Justice Statistics 1994, table 5).%
Women also violate parole at lower rates than men. In 1991, women
comprised only 4 percent of the state parole violators, and this re-
mained virtually unchanged throughout the 1990s (Bureau of Justice
Statistics 20014, table 20). Similar findings apply to the federal prison
population, where women are less likely than men to be reincarcerated
for a subsequent federal offense (Bureau of Justice Statistics 20008).%

* Similarly, by the end of the 1990s, 65 percent of women and 77 percent of men in
state prisons had a previous sentence to incarceration or probation (Bureau of Justice
Statistics 1999, table 22). The decrease in the proportions of male and female prisoners
with prior incarcerations during the 1990s suggests that the criminal justice system has
widened its net and is incarcerating a broader range of the population—especially more
first offenders—than in the past.

* Since returns to prison are highest among violent offenders (especially those con-
victed of robbery) and considerably lower for drug offenders, the relationship between
gender and return rate could be an artfact of offense. However, within cach offense
category, a higher percentage of men than women are returned to federal prison for a
subsequent federal offense (Burcau of Justice Statistics 20005).
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1. Predicting Recidivisim among Women: Quantitative Analyses.  Meth-
odological differences in recidivism studies—such as the use of dif-
ferent measures of recidivism or different follow-up periods—have
greatly limited their comparabilitv. Swudies of recidivism among
women are particularly problematic because samples tend to be small
and are wpically followed for quite limited time periods. An early but
notable exception is the study of long-term parole outcome among
California women parolees (Spencer and Berocochea 1979). In that
study, 660 women released for the first time from the California Insti-
rution for Women in 1960 and 1961 were followed up eight vears
later. About 40 percent of the women had returned to prison during
that time. Returnees differed from nonreturnees in having served more
time during their original incarcerations. Perhaps of more interest was
the finding that returns to prison were overwhelmingly the result of
parole violations rather than new felonies. The variables most strongly
associated with these violations were narcotics use and prior offenses.
Women’s racial background also appears to have aftected their chances
of being returned o prison for violating parole: Among women with
the most extensive narcotics use and records of prior offending, black
parolees were returned more frequently than white parolees, sug-
gesting the possibility of racial discrimination in decisions to violate
women on parole.

Subsequent studies of recidivism among women offenders encom-
pass vears in which there were significant changes in the social and
economic lives of women and, one might expect, in societal responses
to their criminal behavior (Harm and Phillips 2001). However, the
predictors of women’s recidivism appear to have changed little over
time and are similar in the United States and Canada.” Recidivism
rates tend to be higher for vounger women (Simmons and Rogers
1970; Hoffman 1982; Belcourt, Nouwens, and Letebvre 1993; Bonta,
Pang, and Wallace-Capretea 1993) and for women with unstable family
histories (Lambert and Madden 1975; Martin, Cloninger, and Guze
1978), substance abuse problems (Lambert and Madden 1975; Marun,
Cloninger, and Guze 1978; Hoffman 1982; Mowbray 1982), emotional
problems (Lambert and Madden 1975; Martin, Cloninger, and Guze

0 There is one exception to this cross-national consistency. Native heritage appears
to he a significant predictor of recidivism in Canadian studies (Lambert and Madden
1975; Belcourt, Nouwens, and Lefebvre 1993), but minority racial status rarely is a sig-
nificant predictor of recidivism in studies of women in the United States (Spencer and
Berocochea 1979).
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1978; Washington and Diamond 1983; Belcourt, Nouwens, and Le-
febvre 1993; Loucks and Zamble 2000), unstable: employment (Lam-
bert and Madden 1975; Martin, Cloninger, and Guze 1978; Hoffman
1982), and a history of offending (Lambert and Madden 1975; Spencer
and Berocochea 1979; Hoffman 1982; Currv and Pan 1991; Bonta,
Pang, and Wallace-Capretta 1995; Loucks and Zamble 2000).%!

The possibility that recidivism also may be linked to particular insti-
tutional experiences has received relatively little attention in this re-
scarch. Associations have been found between length of time served
(Simmons and Rogers 1970; Spencer and Berocochea 1979; Bonta,
Pang, and Wallace-Capretta 19953), type of correctional facilicy and ad-
ministration within which sentences are served (Bondeson 1989; Curry
and Pan 1991), and women’s rccidivism. However, it is difficult to in-
terpret these relationships because they could be due to selection ef-
feets or to the types of women housed in a particular facilitv. The pre-
viously noted study that followed 16,000 prisoners released from state
prisons found no association between time served and recidivism, con-
trolling for the effects of prior record, age when released, age at first
adult arrest, and offense type (Burcau of Justice Statistics 1989). The
analysis, however, did not consider whether this effect was conditional
on gender.

Taken as a whole, the findings from recidivism studies suggest that
the sorts of individual characteristics and background experiences that
are associated with reoffending are similar for women and men. There.
are, however, some notable exceptions to this conclusion that draw at-
tention to the way in which gender conditions the effects of various
social locations and statuses, as well as the behaviors of legal agents
who are at least partially responsible for the production of recidivism
rates.”? For example, Jurik (1983) analyzed data from the Transitional
Aid Released Prisoners (TARP) experiment to estimate the effects of
economic incentives on women’s recidivism (Jurik 1983). This was a
randomized experiment designed to determine if newly released of-
fenders who received transidonal economic assistance were less likely

1 Despite the attention given to abuse history as a need/risk factor for women in
prison, the limited findings regarding its relationship to recidivism are equivocal (cf.
Long ctal. 1984; and Bonta, Pang, and Wallace-Capretta 1995).

 Although the findings from studies of female recidivism that examine the predictive
validity of recidivism scales developed for male offenders are relevant to inquiries about
the gendered nature of the correlates of recidivism (e.g., Bonta, Pang, and Wallace-
Caprerta 1993), here we focus on the broader question of whether and how social con-
trol agents might influence our understanding of this phenomenon.
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to reoffend than a control group. Jurik found that while each week of
emplovment reduced the number of arrests for both women and men,
the effects for women were considerably smaller than they were for
men. In addition, a history of property convictions, which had no ef-
fect on reoffending among male TARP recipients, increased women’s
likelihood of rearrest for economic offenses. Jurik (1983, p. 618) ar-
gued that the smaller impact of emplovment on female recidivism rela-
tive to male recidivism may be due to the poorer earnings prospects of
women ex-felons, and that women with extensive prior criminal histo-
ries are a qualitatively distinct group from men with extensive criminal
historics.

More recently, Uggen and Kruttschnite (1998) examined the pre-
dictors of both self-reported illegal behavior and arrest using data from

the Natonal Supported Work Demonstration Project. This project

randomly assigned ex-offenders, ex-addicts, and voung high school
dropouts to a wreatment or a control group.¥ Treatment consisted of
subsidized jobs for up to cighteen months. Crime and arrest data were
collected at nine-month intervals for up to three vears. Only one factor
had a significantly different effect on the self-reported illegal earnings
of women and men: education decreased women’s risks of illegal carn-
ings but increased men’s risks. Some factors had effects in the same
direction for women and men, bhut the size of these effects was signifi-
cantly different. Current drug use and prior crime increased arrest
rates for both sexes, but the effects were twice as large for women.
Among women, whites also had a higher risk of arrest than blacks. The
authors interpret the findings as indicating that gender difterences in
desistance are at least partially a function of the ways in which legal
officials respond to the social statuses and locations of women and
men. Support for this interpretation comes from the long-term analy-
sis of parole outcome in California in the 1960s noted carlicr (Spencer
and Berocochea 1979) which found that women were two to three
times more likely chan men to be returned o prison for a technical
violation as opposed to a new criminal offense (see also Norland and
Mann 1984 Erez 1992).

2. Qualitative Studies of Recidivism.  Another, perhaps more subtle
approach to understanding the wavs in which women’s reoffending is

affected by their prior experiences and current situations has emerged

Y The experiment also included welfare recipients, but data on their criminal behav-
jor were not collected, so they were excluded from Uggen and Kruttschnit's analysis.
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in a group of qualitative studies of women released from prison. In
these studics, recidivism, or the lack thereof, is a process that unfolds
over time.

Eaton (1993) interviewed thirty-four female ex-prisoners who had
served between six months and fifteen vears in prison. At the time of
the interviews, most of the women had been out of prison for over
two years. Eaton concluded that the factors that impede recidivism and
redirect women'’s lives are both individual and social. Despite the ef-
fects of imprisonment, which encourages passivity and mutes individ-
ual agency, women who succeeded afterward said that they had made
the conscious decision o control their own lives. Especially important
in this decision was ending an abusive and controlling reladionship with
a partner. Successful women also reported that they were willing to

3

accept “normative” society and reestablish broken relationships with
family and children.

Baskin and Sommers (1998) focused on the lives of thirty of the
women in their study of violent female offenders who remained crime
free for two vears. These women claimed that aging had a dramatic
eftect on their behavior. “Aging” here referred not just to physical
changes, but also to changing perceptions, such that the prospect of
doing another prison term was viewed as particularly adverse. Similar
to the women Eaton interviewed, these women reported that establish-
ing a more conventional social network and forming ties that bound
them to a more conventional life-stvle sustained and reinforced their
“crime free” lives.

O’Brien (2001) interviewed cighteen women who had been out of
prison for at least eighteen months about their incarceration and their
return to free society. Similar to Eaton’s focus on agency, for O’Bricen
“empowerment” is critical to understanding how women make a suc-
cesstul transition into socicty. Empowerment for these women meant
gaining intrapersonal, interpersonal, and social power that enabled
them to make efficacious choices for evervday life. In addicion, the
women’s interpersonal experiences, such as support networks and their
emplovment and economic resources upon release, were critical to es-
tablishing a crime-free life. In a nod to resources gained through con-
tact with the criminal justice system, some of her respondents indi-
cated that their employment and economic successes were facilitated
by specific prison programs or community-based criminal justice con-
racts.

Harm and Phillips (2001) interviewed thirtv-cight women who had
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served between two and six prison sentences. In contrast to the previ-
ous studies, their research looked at the obstacles that support net-
works and conventional society can present to women on their release
from prison. For example, most of the women felt family ties made
reintegration more difficult because theyv saw their families as either
dvsfunctional or controlling. Further, while emplovment was a positive
experience for some women, for others it was stressful because of inad-
cquate pay, a lack of child care, and the stigma they fele from their
history of incarceraton. Substance abuse problems and women’s in-
ability to exit deviant networks also contributed to events that pre-
ceded relapse and recidivism. The women’s ability to recognize these
patterns, however, underscores the importance of agency in individual
decisions concerning subsequent involvement in crime.

These qualitauve studies make an important contribution to our un-
derstanding of the complex influences on women’s adjustment to soci-
ety upon release from prison. These women are likely to be among the
best sources of information on the constellation of factors that affect
their postprison lives. Caution is needed, however, in drawing conclu-
sions about recidivism based on interviews only with women who have
avoided it. For example, knowing how many women who recidivate
make conscious decisions not to do so would help us to evaluate how
important such individual decisions are in explaining recividism, com-
pared to other influences on women’s postprison lives, such as eco-
nomic need. In addition, the emphasis in some of these studies on
women’s agency as a causal factor in avoiding recidivism necds to be
balanced with an awareness of the limited range of choices available to
most women released from prison.™ Finally, sceing agency and em-
powerment as the most critical factors in reducing recividism can lead
to the conclusion that all that is required to stay crime free is to “just
sav no,” thus making women solely responsible for their own suc-
cess—or lack thercof—at avoiding reoffending.

C. Collateral Consequences of lmprisomment for Women

Imprisonment can have profound cffects on women’s relationships
with their children, their families, their communities, and their eco-
nomic opportunities in ways that are only beginning to be explored. In
addition to the studies reviewed in the previous section, others have

* Tushould also be recognized that women who choose to recidivate exercise a certain
agencey, that is, agency should not be auributed only o normative choices.
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considercd some of these collateral consequences through interviews
with women after their release. Relationships with children, which are
a source of both stress and self-esteem while in prison (Enos 2001),
can be difficult to reestablish for women upon their release. Some
women arc anxious to reestablish these relationships immediately, but
face difficuldes doing so because of their precarious economic circum-
stances or because they have lost custody (Dodge and Pogrebin 2001).
Others assume responsibility for the care of their children while wor-
rving about how they will be able to care for themselves, let alone oth-
ers (Greene, Haney, and Hurrado 2000; Richie 2001). When family
members provide a home for a woman’s children while she is in prison,
this may alleviate many of the stresses she experiences while inside, but
it may also increase the conflicts with family over her resumption of
parenting once she is released. Family members can feel stigmatized
by a woman’s imprisonment, which further strains these relationships.

Children and families, then, are a source of contradictory experi-
ences for released women, and a woman’s cthnocultural background,
among other things, mayv shape these experiences in complex ways. In
England the families of women of color who have spent time in prison,
some claim, are more likely to feel disgraced by this, especially if they
come from Asia, Africa, or South America (Chigwada-Bailey 1997).%
Consistent with this, a study of female offenders in England found that
almost 90 percent of white women, but only 40 percent of black
women, reported receiving assistance from their families (Celnick
1993). In contrast, there is evidence that in the United Srates white
women who have served time in prison are more likely to become es-
tranged from their families than are black or hispanic women (Enos
2001). However, black and hispanic women released from prison are
more often subject to requests for care and assistance from other fam-
ily members at a time when their personal and economic resources are
limited. As noted in the previous section, women’s domestic and social
networks can therefore have contradictory effects on the chances of re-

suming activities—such as drug use—that put them at risk of rearrest.

In considering the intersecting disadvantages that send many African-
American women to prison, some analysts have concluded that pris-
ons provide these women with a “safe haven” from the dangers they

face in the outside world (Henriques and Jones-Brown 2000). “Thus,

% Over 15 percent of the women in prison in England and Wales in 2000 were for-
cign mationals (Home Office 2001).
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making the break with incarceration is likely to be made more difficult
for many because prison offers a ‘safe’ but temporary environment
from the harsh realities of life outside” (Henriques and Manatu-Rupert
2001, p. 11). This can be compounded by the sense of dependence
that prison life encourages. Henriques and her colleagues maintain
that, as a consequence, African-American women may be at particularly
high risk of entering what prison administrators call the revolving
door of imprisonment. Our own rescarch suggests that it is not only
African-American women who feel prison is a respite from life on the
streets and that judges may have this in mind when thev sentence
some homeless or particularly disadvantaged women to prison. The
obvious question is why we should be resorting to prisons to provide
women sustenance and safety. '

In sum, studics of women’s lives after prison highlight how they are
often as ditficulr, if not more so, as before incarceration. Women
released from prison typically return to families and communities
plagued by economic disadvantages and offering few conventional op-
portunites. Their time in prison may have provided them with some
job skills and the opportunity to escape networks where drug abuse and
phvsical violence were routine, but it may also have undermined their
desire or ability to avoid these networks on their release. Prison’s
power to punish is apparent in its long-term consequences; its power
to provide women with—or allow them to develop—the abilities and
resources to avoid it is much less clear. Both of these aspects of impris-
onment may have been particularly true ac the end of the twentieth
century.

IV. Women’s limprisonment and Changing
Penal Regimes
As criminal punishment changed in the United States in the last de-
cades of the twentieth century, so too did rescarch on prisons and im-
prisonment. Prison scholarship has moved away from its carlier inter-
est in how prisoners organize their lives and the prison world in at least
two very different directions. Onc of these is concerned with the effec-
tive management and governance of prisons (c.g., Dilulio 1987).% The
other, more critical line of work has raised a broader set of questions

* Simon (2000) provides a more detailed analysis of the changing nature of prison

research. He compares the work of Sykes and Clemmer with that of Dilulio as represen-
tatives of two models of ““the relationship between expert knowledge, prison manage-
ment, and the social order of prisons™ (p. 285).
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about the place of punishment in society today. This work has explored
the crisis of self-definition and the refigurement and contradictions in
official ideologies of criminal punishment over the last century in gen-
eral, and the last two decades in particular (e.g., Garland 1990; Feelev
and Simon 1992; O’Malley 1992; Christie 1993; Simon and Feelev
1995). Scholars of women’s imprisonment have made important con-
tributions to this second line of research, bringing to it a particular
focus on the gendered nature of penal power. In this section we first
briefly consider the more general debates that characterize recent criti-
cal scholarship on penality, and then some of the recent work on the
contemporary politics of women’s imprisonment.

A. Critical Scholarship on Penality

As prison populations soared in the United States, correctional and
rehabilitative goals were largely supplanted in official and popular dis-
course by concerns with public safety and victims’ rights. At the same
tume, penal policy became highly politicized, and public sendment to-
ward criminals hardened. In the 1990s punishment touched the lives
of many more people, as prisoners, as emplovees of an expanding pub-
lic and private prison industry, as investors in for-profit corporations

¢

providing “correctional services,” as voters whose options were often
restricted to candidates trying to outdo each other as “rough on
crime,” and as taxpayers paving the bill for the largest prison expansion
in the nation’s history.

The scholarly discourse on what has been referred to as the “get
tough” or “penal harm” movement (Cullen, Fisher, and Applegate
2000) has been wide-ranging. Some scholars focus on politics, arguing
that public opinion and values, which have been influenced by a moral
panic, have crystallized in a political culture of intolerance of offend-
ers and concomitant support for expanding imprisonment (Jacobs
and Helms 1996; Caplow and Simon 1999). Others have focused on
changes within the prison system itself, arguing that we have seen the
emergence of the bureaucratic prison over the last quarter of the twen-
tieth century. Prison authority has been centralized in various depare-
ments of corrections that emphasize classification of inmates, training
of staff, and decreasing informal social control (Adler and Longhurst
1994; lrwin and Austin 1994). Sull other commentators on these
changes interpret them as signaling the rise of a postmodern or “new
penology” which is evident in discourses of risk and probability, identi-
fication and management, and classification and conerol (Feeley and Si-
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mon 1992; Simon 1993). Although Simon and Feelev (1993) subse-
quently noted that this posunodern view of penality may not have been
completely realized in practice, others continue to advance the notion
that the “new punitiveness” is a postmodern one (e.g., Pratt 2000).

An uneasy fit between the current penal discourses, the strategies,
techniques, and ratonalities of punishment that accompany it, and the
pragmatics of program implementation is suggested by recent re-
search. For example, rescarch on frontline criminal justice workers
demonstrates that a new penology has not been fully embodied in
practice, even in California (Haney 1996; Lvnch 1998), which is often
scen as the wellspring of this trend. Instead, the long-term tendency
for penal discourses to be variably realized appears as applicable now
as it has been in the past (Garland 1997; Riveland 1999). From this
perspective, the penal sanctions of today are uneven and diverse, com-
bining at once ¢lements of discipline (e.g., in boot camps), rehabilita-
tion (in prison industry/enterprise), and incapacitation (warchousing
inmates) (O’Mallev 1992, 1999). They also vary across different social
contexts, reflecting criminal justice actors” abilities to absorh new tech-
nologies and ideologies about punishment (see, e.g., Harris and Jesilow
2000). As a consequence, criminal punishment continues to present
“practical challenges and moral dilemmas for social organization” (Gar-
land 1999, p. 5), many of which have been highlighted in work that takes
issues and trends in women’s imprisonment as relevant to a more general
set of relations among social regulacion and penal governance.

B. Critical Scholarship on Women and Penality

Critical, especially feminist, scholarship on the gendered nature of
social control, discipline, and punishment stretches back thirty vears
and gained momentum in the 1990s with the expansion of women’s
imprisonment (e.g.. Rafter 1990; Worrall 1990; Adelberg and Currie
1993; Faith 1993; Chesney-Lind 1993; Shaw 1996; Beroand 1999
Hannah-Moffat and Shaw 2000). Pat Carlen’s contributions to this
scholarship, which began in the carly 1980s, are among the most pro-
lific, diverse, and well-known. Her carly work explores the ways in
which women prisoners are constituted by penal discourses and ren-
dered knowable subjects, the place of prison in a larger disciplinary
web of gendered social (and antisocial) control, and the autwbiogra-
phies of women within and “without” the criminal justice system (Car-
len 1983, 1985, 1988). While consistently arguing for alternatives to
imprisonment (¢.g., Carlen 1990), more recently she has framed this
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in an analysis of the prison’s distinctive power to punish (Carlen 1994),
and how this punitive power sharpened and deepened in England in
the 1990s (Carlen 1998, 1999).

Other work has been less empirically based, less directly concerned
with its policy implications, and more oriented toward theoretical de-
velopment. A prime example is Howe’s (1994) effort to develop a post-
modern feminist approach to punishment. Like some of Carlen’s work,
Howe’s interest is less in the prison than in what she sees as the wider
domain of penality through which women’s bodies are disciplined in
myriad ways. In this sense, women in prison are seen to share with
other women subjugation to a continuum of punishment, albeit at a
different point along this continuum. While she notes that the rela-
tionship between “theorisation of penality and the lived experience of
punishment regimes” is both significant and fraught with “hard politi-
cal questons” (Howe 1994, p. 208), Howe leaves this relationship
largely unexamined. And instead of considering how power in prison
is expressed and negotiated in various ways by various actors, Howe’s
analysis implies that the logic of penal power renders it inevitably re-
pressive, unidirectional, and coherent.

This sort of functionalist perspective on imprisonment contrasts
with much of the current critical scholarship on penality briefly dis-
cussed above as well as with other work on women’s imprisonment.
Combining a theoretical and empirical analysis of women’s impris-
onment, Hannah-Moffac’s (1995, 2001) case study of penal reform
strategies in Canada is attentive to how different phases of women’s
imprisonment have contined particular legitimating ideologies and
discourses, and allowed diverse expressions of power. These discourses
are fexible and complex, however, combining contradictory themes
such that efforts at progressive reform have been and continue to be
undermined. In one of these recent efforts at reform, the report of a
federal task force recommended that “women-centred prisons’ be cre-
ated where the focus would be on cooperation, challenge, agency, em-
powerment, and responsible choices. But, Hannah-Moffat argues, the
notions of both “women-centred” prisons and empowerment ignore
the reality of carceral relations in prison, a reality that cannot sustain
a supportive environment (see also Shaw 1992). Women’s imprison-
ment in Canada in the 1990s, then, is portrayed as a battleground
where old disciplinary technologies uncasily coexist with new, and
where the contested micro-politics of power are plaved out in prison-
ers’ daily lives.
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V. Directions for Future Rescarch

Each of the topics reviewed in this essay is deserving of more research.
The trends we have described in women’s imprisonment will need to
be updated almost as soon as this essay is published. There is some
evidence that the rate of increase in imprisonment in the United States
is slowing, but does this extend to women and will it occur in other
countries where female prison populations are on the rise?”” We have
some limited information on the sorts of women who have been the
primary targets of the imprisonment boom of the late twentieth cen-
tury, but not enough to understand the extent to which ostensibly neu-
tral policies may have had—and may continue to have—dispropor-
tionate effects on some segments of the female population. In those
places—be thev countries or states—where the female prison popula-
tion has not increased, what alternatives, if any, to imprisonment have
been tried and with what effects® Is imprisonment in these places being
replaced to some extent by less expensive alternatives that have re-
duced prison populatons while maintaining the size of the population
under correctional supervision? And if so, have women—or some tvpes
of women—Dbecen the beneficiaries of noncarceral sanctions more than
men?

With regard to the characteristics of women in prison, much is
known and little appears to have changed over tme. Yet we still do
not know enough about the extent to which these characteristics shape
the experiences of women in prison, including how they respond to
treatment programs. There is evidence to indicate that, in some re-
spects, the pains of imprisonment and the prison’s ability to do other
than exact pain vary by women’s ethnoculrural and class backgrounds
and by the physical and mental health problems they bring into prison.
This needs further study. Svstematie cvaluadions of treaunent pro-
grams, whether they be innovative or old-fashioned, are rare; these
should become a required component of the inidation of such pro-
grams, and these evaluations should include attention to a range of
outcomes in women’s lives after prison. Given the size of the female
prison population in the United States, there is no longer any excuse
for scholars to neglect women’s experiences in prison or afterward.

The number of women in the general population who will have experi-

¥ To the extent that it is true that the U.S. rate of increase is slowing, it is not clear
whether this is largely because the public is tired of the high costs of imprisonment or
hecause of declining confidence in or support for imprisonment as a way to deal with
crime,
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enced imprisonment will continue to grow in the next few decades.
What are the collateral conscquences of imprisonment for their lives,
their families, and their communities? If imprisonment is no longer a
rare event for women in some communities, what effect will this have
on girls growing up in those communities? As opportunities for em-
plovment of low-skill workers contract, how will female ex-convicts—
who already face prospective employers who harbor doubts about
them—sustain themselves economically?

Transformations in imprisonment regimes of the last two decades—
which, we would argue, are likely to have had particularly profound
effects on women’s imprisonment—make these especially timely issues
for scholars and for the public. There has been a radical and rapid shift
away from the gendered rehabilitative and therapeutic approaches that
gave women’s “corrections” a certain coherence and distinctivencss for
much of the twentieth century. In its place a neoliberal logic, which
emphasizes individuals’ responsibility for their own reform at the same
tume that it expresses pessimism over the possibilities for rehabilitation,
began to penetrate women’s imprisonment in the 1990s. How have
such changes affected the daily lives of women in prison?™ And, per-
haps more importantly, what can women’s experiences in prison tell us
about the practices of imprisonment and their operations within very
different penal eras? Asking this question treats women in prison not
simply as subjects of our research, but as important sources of knowl-
edge about prisons and imprisonment.

Asking these questons also implies the need for more comparative
research—comparative in both a temporal and an insttutional sense.
The recent changes in penality that are preoccupying scholars oc-
curred, to a large extent, at a very general and abseract level. There is
still enormous variation both in the way imprisonment is practiced
within different insticutions and in the extent to which the “new penol-
ogy”’ has permeated the daily routines of prisons. We need to know
more about how these regimes and environments produce particular
constellations of responses by prisoners. For example, is suicide or self-
harm or violence more common in certain types of women’s prisons,

* Historical work on women’s imprisonment has made important contributions in
this area. Daniels (1998), for example, has shown in her research on imprisonment in
nineteenth-century Australia how the shift from punishments designed to hurt and hu-
miliate to discipline meant to reform had different consequences for women and men in
prison.
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controlling for characteristics of the prisoners assigned to them?? And
we need to know how changes in prison regimes alter the social order
of prison life, especially if these changes have adverse effects on pris-
oners.

As this essay has demonstrated, research on women in prison is
enormously diverse, and much of it has been less interested in impris-
onment per se¢ than in prison as an instance of a larger network of dis-
cipline or as a site in which a more general set of social relations and
processes are plaved out. As such the research has contributed to our
understandings of the processes of gender identty construction, of
gendered social controls, and more; and it has explicidy or implicitly
affirmed the importance of attending to women in prison in particular.
While this has had value, we concur with others (e.g., Carlen 1994)
who argue for research that is concerned with imprisonment as a site
of state punishment and with questions about the pains of imprison-
ment asked in the classic prison sociology of the mid-twentieth cen-
tury. The possibilities for such rescarch, of course, may not only be
small but diminishing, in part because such rescarch “is virtually all
political risk for prison administrators” (Simon 2000, p. 303).% And, to
the extent that researchers refuse to “collude in the liberal myth thae,
‘We all want prisons to be more humane places’” (Carlen 1994,
p. 137), their prospects for gaining access to prisons may be lowered
even more. However, there may be advantages to such a stance—if it
is not sclf-defeating—by broadening the range of questions that can
be asked about the experiences, consequences, and justifications of im-
prisonment as punishment.
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Long-Term Historical
Trends in Violent Crime

ABSTRACT

Research on the history of crime from the thirteenth century until
the end of the twentieth has burgeoned and has gready increased
understanding of historical trends in crime and crime control. Serious
interpersonal violence decreased remarkably in Europe berween the
mid-sixteenth and the carly cwenueth centuries. Different long-term
trajectorics in the decline of homicide can be distnguished between
various European regions. Age and sex patterns in serious violent
offending, however, have changed very little over several centuries.
The long-term decline in homicide rates seems to go along with a
disproportionate decline in elite homicide and a drop in male-to-male
conflicts in public space. A range of theorctical explanations for the long-
term decline have been offered, including the effects of the civilizing
process. strengthening state powers, the Protestant Reformation, and
modern individualism, but most theorizing has been post hoc.

“Svimonet Spinelli, Agnes his mistress and Geoffrey Bereman were to-
gether in Geoffrey’s house when a quarrel broke out among them; Sy-
monet left the house and returned later the same day with Richard
Russel his Servant to the house of Gadfrey le Gorger, where he found
Geoffrey; a quarrel arose and Richard and Symonet killed Geoftrey”
(Weinbaum 1976, p. 219). This is an entry in the plea roll of the eyre
court held in London in 1278, The cyre was a panel of roval justices
empowered to judge all felonies and required to inquire into all homi-
cides that had occurred since the last eyre (Given 1977). The story is
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typical of the situational structure of lethal violence in thirteenth-
century London—a disagreement, a quarrel leading to a fight, and a
fight resulting in a death. [t could arise in different situations, often
after drinking or over women, sometimes during a feast, but rarely pre-
meditatedly. In two of the 145 instances of homicide recorded in the
London eyre court rolls of 1278, the quarrel broke out after a game of
chess.

For quantitatively minded historians, the completeness of the eyre
court records, meticulously drawn up by the clerks of the justices, is a
temptation to count. James Buchanan Given (1977) did this a quarter
century ago, retrieving information on over 3,000 homicides recorded
in twenty evres in seven counties of thirteenth-century England. Be-
yond simple counts the data also include detailed information about
the sex of offenders and victims, the personal relations between them,
the number of cooffenders, the situations in which the events occurred,
and the decisions taken by the judiciary.

The counts invite attempts at estimating a homicide rate. The 145
cases recorded in the 1278 London eyre court, for example, represent
an average of about six cases per year, as twenty-five years had elapsed
since the last convening of the court. And if the London population of
the time was around 40,000 inhabitants, then the homicide rate—
based on the cases reported to the eyre court—was around fifteen per
100,000.

Scientific enticements sometimes come in bunches, and Ted Robert
Gurr (1981) took the issue one step further in an article in this series
entitled “Historical Trends in Violent Crime: A Critical Review of the
Evidence.” Besides the cluster of twenty homicide rates provided by
Given (1977), he reviewed two studies that offered estimates for a few
counties in Flizabethan England (Samaha 1974; Cockburn 1977) and
a series of homicide indictments in Surrev for the period 16631802
(Beattie 1974). Gurr plotted the some thirty estimates between about
1200 and 1800 on a graph, added the London homicide rates for the
modern period, and fitted an elegant S-shaped trend curve to the data
points (see fig. 1).

The curve suggested that typical rates may have been about twenty
homicides per 100,000 population in the High and Late Middle Ages,
dropping to ten around 1600, and ending after an extended downswing
at about one per 100,000 in the twenteth century. Gurr interpreted
this secular trend as “a manifestation of cultural change in Western
society, especially the growing sensitization to violence and the devel-
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opment of increased internal and external control on aggressive behav-
ior” (1981, p. 295; sce also Gurr 1989). Gurr’s essay easily qualifies as
one of the most influendial studies in the field of history of crime re-
search, and the suggestive figure has been frequently reproduced (e.g.,
Daly and Wilson 1988, p. 276; Ylikangas 19985, p. 10; Monkkonen
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2001). Butit also has raised a large number of questions, most of which
fall into three broad categories.

For one, many historians have questioned whether counting homi-
cides documented in premodern records and comparing respective
rates over eight centuries is scientifically sound. This problem has a
methodological side, including issues of how complete premodern rec-
ords are, what the historical “dark figure” of homicide might look like,
what the relationships among homicide and other forms of interper-
sonal violence are, what impact changing medical technologies have,
and how accurate population estimates are. But some historians of
crime also raise a more substantive problem since the comparison of
numbers over time assumes some comparability of the underlying sub-
stantive phenomenon, namely, interpersonal physical violence. Con-
troversy about this issue divides scholars of more cultural science incli-
nations from those with more behaviorist backgrounds. The former
argue that violent acts are embedded in historically specific structures
of meanings, values, and expectations and claim that considering the
cultural context is essential to understanding historical manifestations
of violence. From this viewpoint, the comparison of homicide rates is
futile and misleading. Behaviorists, by contrast, argue that aggressive
interpersonal behavior is a human universal and that counting the fre-
quencies in manslaughter or murder gives some information about vio-
lence in everyvday interactions.

The second set of questions concerns the degree to which Gurr’s
findings can be generalized and specified. Although extrapolation from
a few counties in England to the Western world was probably inevita-
ble at the time when the essav was written, it required a daring as-
sumption., More recently, however, several historians of crime have put
the hypothesis of a long-term decline in interpersonal violence to the
test. Cockburn (1991) contributed an uninterrupted series of indicted
homicide in Kent from 1560 to 1985. Possibly to his surprise, the data
showed a more or less contnuous tenfold fall from around three-to-
six offenses per 100,000 to a rate of 0.3-0.7 over more than 400 years.
During the 1970s, Ylikangas (1976) began to cxamine the long-term
history of violence in Finland. His original findings were increasingly
corroborated by a series of studies on Norway and Sweden, which sug-
gested a coherent pattern in Scandinavia with a massive long-term
decline of homicide rates during the early modern age (Naess 1982;
C)stcrberg and Lindstrom 1988; Osterberg 1996). Finally, Spierenburg
(1996) contributed evidence about the Netherlands, primarily focus-
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sing on Amsterdam and covering some 700 years. The findings again
coincided with the long-term decline anticipated by Gurr, showing a
drop from about fifty per 100,000 population in the fifteenth century
to about one per 100,000 in the nineteenth century. Thus, at least for
those captivated by transhistorical numbers, there remains little doubt
about the empirical cogency of the broad picture Gurr painted. Sup-
ported by a growing flow of empirical findings, therefore, many have
now started to ask new and more detailed questions (see, e.g., Karonen
2001; Monkkonen 2001; Roth 2001; Eisner 20024). How can the qual-
ity of the data be ascertained? Can the beginning of the downrurn be
more narrowly identified? Does the timing and pace of the decline dif-
fer between large geographic areas? Can processes of pacification be
attributed to specific social groups? Are there sustained periods of in-
creasing levels of homicide rates, and how do they interact with the
declining wend?

The empirical examination of these issues is intricately connected
with the third group of questions: Why? Answering requires some
macrolevel theory of social, cultural, and political developments thart is
not among the usual stock of criminological theorizing. Many crimi-
nologists, when theorizing about the effects of long-term social
change, are primarily equipped to explain why urbanization and indus-
trialization should lead to more crime (Shelley 1981). But they are at
a loss when asked to explain declining trends. Historians of crime,
however, found that their empirical observations fit surprisingly well
with the work of the late German sociologist Norbert Elias. In his ma-
jor work, The Civilizing Process (1978), Elias assumed that an interplay
between the expansion of the state’s monopoly of power and increasing
economic interdependence would lead to the growth of pacified social
spaces and restraint from violence through foresight or reflection
(Elias 1978, p. 236). In an attempt to bridge sociological macrotheory
and psychological insight, he suggested that the average level of self-
control would increase to the degree that state institutions stabilize the
flow of everyday interactions. Since these expectations match so well
what crime historians have been finding, Elias has become the major
theoretical reference for scholars who are working in the field and in-
terested in theorizing about the long-term trend. But it is open to de-
bate and the refinement of empirical findings precisely how far the the-
ory of the civilizing process goes toward providing a causal framework
for explaining the long-term decline in lethal violence.

Departing from these groups of questions, this essay is organized in
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three sections. Section | presents a reanalysis of quantitative estimates
of homicide rates in Europe from the Middle Ages to the present day.
It is based on a much larger set of historical studies than Gurr was
able to examine and discusses the increasing degree to which we can
distinguish different long-term trajectories in the decline of homicide
in various European regions. Section 1l reviews evidence on various
contextual factors. [ examine historical evidence on sex, age, and class
of violent oftenders as well as studies that have examined historical pat-
terns of the sex of homicide victims and their relationship with the
offender. Section IlI explores theorctical approaches used in recent
scholarship for explaining these secular trends, examining how theoret-
ical arguments match the available data and in what ways future re-
search might help to decide between alternative approaches.

I. The Secular Trend in Lethal Violence

What makes any assessment of our knowledge about the long-term
trend in homicide rates relatively difficult is that relevant research has
been published in many different languages, sometimes in difficult-to-
find specialized historical journals, and with widely varying research
questions forming the background of scholarly work. Therefore, this
section builds on a systematic meta-analysis of more than ninety publi-
cations on premodern homicide rates in Europe as well as on a com-
prehensive collection of modern homicide time series in ten countries,
based on national statistics and stretching over periods of more than
120 years. Taken together, these data first confirm the Europe-wide
massive drop—roughly by a factor of 10:1 t 350:1 over the period
from the fifteenth to the twentieth century—in lethal interpersonal vi-
olence first observed by Gurr on the basis of English data (1981). Sec-
ond, the transition to declining homicide rates appears to have started
earliest in the northwestern parts of Europe and then to have gradually
diffused to the more peripheral regions of the continent. By the nine-
teenth century, therefore, homicide rates were lowest in the modern-
ized, affluent, and urban regions of Europe, which were surrounded by
a belt of high homicide rates in the periphery. By around 1950, most
European countries experienced their lowest historically known levels
of homicide rates. Since then, an increasing trend has prevailed.

A. Sources: History of Homicide Database
To examine long-term trajectories of lethal violence, 1 have assem-
bled an extensive database of serial data on homicide in Europe. The
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resulting “Historv of Homicide Database™ is an attempt at a compre-
hensive collection of available quantitative information on homicide
over several centurics. The database incorporates two very different
types of sources. National vital statistics providing annual counts of
homicide victims probably constitute the most reliable source. In most
European countries, data series start during the second half of the
nineteenth century, although Swedish national death statistics were in-
troduced in the middle of the eighteenth century (Verkko 1951). The
second main source are statistics on homicides known to the police or
persons accused of murder or manslaughter. Partly based on earlier re-
search (Eisner 1993), the database for modern national homicide statis-
tics includes ten Luropean countries with series of annual data stretch-
ing over more than 100 vears.

Prior to the introduction of national statistics, however, statistical
data on homicides accrue from the painstaking archival work of histo-
rians who scrutinize large numbers of judicial sources produced for
widely varving purposes and not originally intended for statistical anal-
ysis. Because of the fragmented judicial structure of premodern Eu-
rope, limitations on the amount of time rescarchers can spend in ar-
chives, and large gaps in surviving sources, we are left with a patcchwork
of local studies. Some of them aim at establishing long-term trends in
serious violence. Many, however, are not primarily interested in esti-
mating the frequency of homicide but aim at gaining insight, through
judicial records, into the administration of justice, the menulities of
historical epochs, and the lives of ordinary people. However, departing
from the elegant curve boldly drawn by Gurr through some thirty esti-
mates of homicide rates, it is worthwhile to reassess the issue of long-
term trends in violent crime by using the wealth of new research on
the history of crime. Thercfore, 1 svstematically collected the resules
published in articles and monographs in several languages that pre-
sent data on premodern homicide rates. A number of recent research
reviews facilitated aceess to this literature (Johnson and Monkkonen
1996; Schiissler 1996; Rousscaux 19994; Blauere and Schwerhoff 2000).

The History of Homicide Database at the time of writing includes
approximately 390 estimates of premodern homicide rates based on
more than ninety publications containing relevant dara (Eisner 2001).
Coded variables include informadon about the geographical area, the
period, the counting units (offenders, victims, and oftenses), the tpe
of sources, the absolute number of homicide cases, the population esti-
mates, and assessments of the quality of the data in the primary publi-
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cation. When available, I also coded the percentages of female offend-
ers and victims and the percentage of infanticides included in the data.
Although the inclusion of infanticide is not wholly satisfving, it aims
at improving comparability, since the majority of publications do not
allow for separating infanucides and other killings. Three rules guided
the coding process.

First, a threshold decision had to be made about whether to include
a study. I excluded studies that are explicitly based on highly selective
sources such as minor courts, that quote only approximate estimates
without specifying the source, or that are based on extremely small
samples. I included all studies, however, that at least present informa-
tion on the respective territory covered, the type of source, and the
time period covered. If it was sufficiently clear how the information
had been gathered, I ignored occasional warnings by the original au-
thor against using homicide counts for computing rates. Schuster
(2000), for example, extensively explains why he objects to computing
homicide rates on the basis of medieval records. However, since he de-
scribes the origin of his data (judicial proceedings) and the territorial
unit to which they refer, 1 decided to include his data on fifteenth-
century Constance in the database.

Second, some publicatons present time series of counts for each sin-
gle vear or for short subperiods. This required a rule about how o
aggregate these counts into larger units in order to reduce random
variation. Generally, 1 summed up counts for single years and short
subperiods and grouped them into ten-vear periods. However, some
flexibility was required to take varving sample sizes into account. Thus,
series for small geographic units, providing low annual numbers, were
aggregated to twenty-year intervals,

Third, whenever possible 1 used the population estimates quoted in
a publication for computing the homicide rates. If a range of popu-
lation estimates was given, the lower and upper bounds were coded
separately, and the mean was used. Some publications cite counts of
homicides without giving population estimates. In these cases 1 used
demographic sourcebooks like Bairoch, Batou, and Chevre (1988) and
de Vries (1984) for population data.

Most data come from scholarship using one of three types of
sources. A first type encompasses lists of coroners’ inquests or body
inspections of persons purportedly killed irrespective of whether the
suspect was identified. Spierenburg (1996), for example, has used this
kind of source in his analysis of homicide in Amsterdam. The second
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tvpe of source is records on the offenders indicted and tried by a court
and constitutes the basis for the vast majority of the data included here.
A third tvpe comprises records of suspected or proscribed homicide
offenders registered by local authorities. An example here are the so-
called medieval Achthiicher in German urban jurisdictions, which list
persons banished from a city because of homicide, often after they have
fled from the city (see, e.g., Simon-Muscheid 1991; Schissler 1998).

Gieographically, the data cluster in five large areas. Among those,
England remains exceptional in respect of the wealth of sources that
cover significant territorial units and the number of excellent studies
(for syntheses, see Sharpe 1984, 1988; Emsley 1996), vielding 137 esti-
mates. Historical estimates of homicide races start in thirteenth-
century Lngland with the impressive analysis by Given (1977) on the
coroners’ rolls submitted to the eyre courts. Hanawale (1979) then ex-
amined some 16,000 crimes recorded in the jail delivery rolls during
the first half of the fourteench century. These documents, in which the
key information (c.g., the name and residence of the vicdm, the tpe
of crime committed, and the jury’s verdict) was recorded, include al-
most 3,000 homicide cases. From the mid-sixteenth century onward,
comprehensive studies by Beattie (1974, 1986), Cockburn (1977,
1991), and Sharpe (1983, 1984) have traced the development of homi-
cides indicted at the assize courts of several counties over extended pe-
riods of time.

A second area with a wealth of data and a rich wadidon of criminal
history research is the Netherlands and Belgium. Beginning with work
by Berents (1976) on crime in fourteenth-century Utrecht, several
studies now cover medieval cities such as Anowerp (Hevden 1983) and
Amsterdam (Boomgaard 1992). Studies by Rousseaux (1986) and
Spierenburg (1996) provide evidence for the carly modern period until
the beginning of the nincteenth century.

Since the 1980s, a large body of scholarship has emerged in Scandi-
navia, exploring the verv homogenous judicial sources produced by a
centralized and uniform judicial svstem in existence since the fifteenth
century. Ostcrbcrg and Lindstrom (1988) have examined judicial rec-
ords in Stockholm and some smaller cities from 1450 to the mid-sev-
enteenth century. Recent studies by Karonen (1995, 1999), Ylikangas
(19984, 1998h), and Ylikangas, Karonen, and Lehti (2001) have added
impressive series of estimates for various regions in both Sweden and
Finland, some of which cover more than 200 years.

Fourth, a significant number of studics provide informacion on long-
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term trends in Germany and Switzerland, although both the sources
and the judicial structures are extremely complex. Some evidence
comes from an old tradition of local studies on medieval crime and
criminal justice (Buff 1877; Frauenstidr 1881; Cuénod 1891). Much
recent scholarship has focused on the Middle Ages with detailed stud-
ies of Cologne (Schwerhoff 1991), Constance (Schuster 1995, 2000),
Nuremberg (Schiissler 1991), Olmiitz (Schissler 1994), Krakéw
(Schissler 1998), Basel (Hagemann 19815 Simon-Muscheid 1991), and
Zurich (Burgharez 1990). The early modern period had received less
attention, but therc are now growing numbers of studies on various
areas in the seventeenth and eighteenth centuries (Schormann 1974,
Henry 1984; Dilmen 1985; Behringer 1990; Lacour 2000).

Although somewhat less thoroughly covered than the other areas,
[taly is the fifth region with a series of studies that permit empirically
based extrapolations. Studies of medieval and renaissance cities include
Bologna (Blanshei 1981, 1982), Florence (Becker 1976), and Venice
(Ruggiero 1978, 1980). Romani (1980) has examined court records in
late sixteenth-century Mantova, and a fascinating study by Blastenbrei
(1995) analyzes wounding reports by medical professionals and judicial
records in late sixteenth-century Rome. Finally, a series of studies on
Padova (Zorzi 1989), Citra (Panico 1991), Sardinia (Doneddu 1991),
Tuscany (Sardi 1991), and Rome (Boschi 1998) viclds another cluster
of estimates for the late eighteenth and early nineteenth centuries be-
fore the onset of national statistics.

B. How Reliable Ave Estimates of Premodern Homicide Rates?

Historians who analyze extensive criminal justice records usually re-
sort to statistical counts in presenting their findings. But they disagree
whether retrieved historical data should be used to compute homicide
rates, whether such numbers provide any useful information about the
real incidence of killings, and whether long-term historical comparison
is scientifically justifiable (for the recent debate, see Spierenburg 2001;
Schwerhoff 2002). There are five major issues with regard to reliability
and validity.

The first is whether murder or manslaughter cases in premodern
sources qualify as homicides in a modern legal sensc, or whether the
data are inflated by cases that would nowadays be regarded as negli-
gent manslaughters or accidents (see, e.g., Aubusson de Cavarlay 2001,
p. 27). Legally, homicide represented a felony throughout Europe
since the High Middle Ages, and definitions invariably included some
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notion of intentional aggression. Philippe de Beaumanoir, officer of
the French Crown in the thirteenth century, defined homicide in the
following way: “Homicide: When one kills another in the heat of a
fight, in which tension turns to insult and insult to fighting, by which
one often dies” (cited in Rousseaux 19994, p. 145). A reading of the
case descriptions in historical sources suggests that, some exceptions
notwithstanding, most cases would quality as criminal aces. In this vein,
DeWindt and DeWindt (1981, p. 54) conclude—based on a close ex-
amination of 111 presentments of homicide in the Huntingdonshire
Evre of 1286—that 90 percent were definite acts of aggression or vio-
lence.

Another important issue concerns the quality of the immensely var-
ied judicial sources used in historical analvses. Spierenburg (1996), for
example, has argued that homicide estimates based on court records
may vield considerable underestimates because only a fraction of of-
fenders were caprured and brought to trial. His comparison berween
body inspecton records and the judicial sources in late medieval and
earlv modern Amsterdam suggests that possibly as few as 10 percent
of all homicides may have resulted in a suspect being brought to court
(see also Boomgaard 1992; Spicrenburg 1996, p. 80). Even if this is an
extreme estimate, it suggests that early court records constitute selec-
tive evidence. In order to examine this issue empirically, Monkkonen
(2001) recencly proposed the use of capture-recapture methods, which
vield estimates of the size of the unknown underlving population of
offenders based on comparisons between different tvpes of sources

’

(e.g., court records, coroners’ inquests, proscriptions, reports in dia-
ries, or printed sources). It remains to be seen whether such a strategy
can clarify the issuc of historical dark figures. Yer it is uncontroversial
that the progressive shift toward more efficient prosecution has the ef-
fect of underestimating the long-term decline in lethal violence (Stone
1983, p. 23).

A related issue is whether homicide rates constitute a leading indica-
tor of overall levels of violence through long historical periods (see,
c.g., Schuster 2000). For present-day societics, homicide appears quite
adequately to reflect variation in overall violence. In the United States
and Great Briwin, for example, wends in assault, as measured by the
National Crime Victimization Survey, are highly correlated with fluc-
tuations in homicide rates (Langan and Farringron 1998). Morcover,
cross-national homicide rates are also significandy correlated with lev-
els of robbery, assault, and sexual violence as measured by the Interna-
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tional Crime Victimization Survey (Eisner 20024). Yet undil recenty
there scemed to be no way directly to address this question histori-
cally since alternative data for measuring historical levels of violence
were not available. But recent research for several sixteenth- and
seventeenth-century Swedish cities now suggests that time series of re-
corded assault and homicide are surprisingly parallel in both trends
and fluctuations (Karonen 2001). However, since historical trends for
other types of violence that differ from those for homicide cannot be
ruled out, the subsequent analysis is based on the assumption that ho-
micide may be cautiously construed as an indicator only of serious in-
terpersonal violence.

A fourth, somewhat overemphasized, issue concerns the variability
of homicide rate estimates because of the small sizes of geographic
units, the small number of cases used for computing respective rates,
or both (Aubusson de Cavarlay 2001). With only a handtul of estimates
based on a few killings each, this would be a serious issue. But with
several hundred estimates, many based on large numbers of homicides,
covering both urban and rural areas, and converging to coherent pat-
terns despite heterogeneous sources, one may safely assume that the
dawa are not random noise. Likewise, the low precision of population
estimates, although important, should probably not be regarded as an
insurmountable issue. Better population data are important for more
accurate estimates. Fortunately, however, my interest is not to com-
pare differences in the magnitude of 30 or 60 percent over time, but a
ten- to possibly fifty-fold decline. Therefore, quite considerable inac-
curacy in population estimates—especially if it is randomly distributed
between the different studies—can be accepred.

Probably the most important “distorting” factor in comparisons of
homicide across long periods is the interplay between changes in the
technology of violence and growth in medical knowledge. The lives of
a large proportion of those who died from the immediate or secondary
consequences (e.g., internal bleeding, infections) of a wound in any so-
ciety before the twentieth century could have been saved with modern
medical technologv. But undl recently it seemed whollv impossible to
estimate the size of this effect. Monkkonen (2001), however, has pro-
posed to use information about the elapsed tme from injury to death
as a rough indicator of the potendal impact of modern medical tech-
nologv. He argues that most deaths occurring within the first one to
two hours after the injury are probably not preventable even with
modern medicine, while the vast majority of those occurring after
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twenty-four hours could be prevented by modern technology. A series
of studies vields quite consistent results in regard to the typical tme
from assault to death before the twentieth century. In mid-nineteenth-
century New York, about one-fourth of victims died immediately and
another fourth within the first twenty-four hours (Monkkonen 2001).
In seventeenth-century Castile, about 37 percent of the victims died
immediately and another third within the first twentv-four hours
(Chaulet 1997, p. 22); Spierenburg (1996) estimates that somewhat less
than half of victims in seventeenth-century Amsterdam died immedi-
ately. Even if these estimates are far from precise, they give a rough
idea about the order of magnitude, by which the lethal consequences
of violence might have declined with late twentieth-century technol-
ogy. Most authors agree, however, that changes in medical technology
are unlikely to have had any major impact on the chances of surviving
a wounding before the late nineteenth century.

C. Results

Figures 2-7 graphically display the estimates collecred for the five
arcas. Figure 2 includes all local premodern estimates for the whole of
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Europe along with national series for four countries. Figures 3-7 show
trends for the five geographic areas over longer periods of time. In
each figure, dots represent single local estimates based on the mean
vear of the investigated period and the mean homicide rate, if upper
and lower bonds for the respective population were given. For the pre-
modern period, lines show sclected continuous series of estimates for
one geographic subunit. During the modern period, lines show na-
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Fig. 4.—Netherlands and Belgium: local estimates and national series. Source: His-
tory of Homicide Database; see text for details.
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Fis. 5.—Scandinavia: local estimates and nadonal series for Sweden. Source: History
of Homicide Database: see text tor deuwils.

tional homicide rates based on vital statistics or police statistics. For
two reasons, the graphs use a logarithmic scale for the vertical axis.
First, estimated homicide rates range berween over 100 and 0.3 per
100,000 population over the centuries. Henee, variation at lower abso-
lute levels would become invisible with a linear scale. Second, a loga-
rithmic scale has the advantage of making reladive differences compara-
ble across the whole range of absolute levels. In addition, table I shows
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Fig. 6.—ltaly: local estimates and national scries. Source: History of Homicide Data-
hase: see text for details.
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Fig. 7.—Germany and Switzerland: Tocal estimates and national series. Source: His-
tory of Homicide Database; see text for details.

average estimates of homicide rates for specified subperiods. These es-
timates are based on the unweighted averages. It could be argued,
though, that averages should be weighted for differences of populaton
size and the length of the period on which the estimate is based. How-
ever, since the larger urban areas are more thoroughly covered anyway,
it did not seem appropriate to increase their contribution to the overall
mean cven more. The results can be summarized in the following
\Vﬂys.

L. Overall Secular Dedine.  The data displayed in figure 2 suggest a
common trend in homicide rates across western Europe. Three main
conclusions can be drawn. First, the total of all estimates is located in
a band in which upper and lower limits gradually move toward lower
levels from around 1500 until the mid-twentieth century. Taken to-
gether, the empirical evidence suggests a continent-wide gradual de-
cline of serious interpersonal violence. Computing averages per cen-
tury and including all estimates yields the series displayed in table 2.
Comparing these estimates with the original curve plotted by Gurr
shows impressive consistency. Adding new data, it appears, has litde
impact on the overall pattern.

Second, for each century, the estimates show a large degree of dis-



TABLE 1

Homicide Rates in Five European Regions

Netherlands Germany
and and
Period England Belgium  Scandinavia  Switzerland  Iraly
Thirteenth—fourteenth
centuries 23 47 . 37 (36)

Fifteenth century 45 46 16 73)
Sixteenth century 7 25 21 3! 47
Seventeenth century:

First half 6 (6) 24 11 (32)

Second half 4 Y 12 3) e
Eighteenth century:

First half 2 7 3 7) (12)

Second half 1 4 7 ®) 9
1800-1824 2 2 IRY 3 18
1825-49 1.7 1.4 + 15
1850-74 1.6 9 1.2 2 12
1875-99 1.3 1.5 9 2.2 5.5
1900-1924 i 1.7 ¥ 2.0 5.9
1925-49 8 1.5 R 1.4 2.6
195074 7 .6 6 9 1.5
1975-94 1.2 1.2 1.2 1.2 1.7

Source.—History of Homicide Database.
Nore

£.—Data are arithmetic means of all available estimates for a given period and

region. Estimates based on local data are rounded to the next integer. Figures in paren-
theses are particularly unreliable because they are based on fewer than five estimates.
Figures in italics are based on national statistics.

TABLE 2
Overall Homicide Rates in Europe, Thirteenth
to Twenticth Centuries

Average

Period Homicide Rate Number of Zstimates
Thirteenth—fourteenth centuries 32 76
Fifteenth century 41 25
Sixteenth century 19 76
Seventeenth century 11 107
Lighteenth century 32 63

(excluding national series)
Nineteenth century 2.6 Mostly national series
Twenticeth century 1.4 National series

Source.—History of Homicide Database.
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persion with a ratio between the lowest and the highest bundle of esti-
mates typically being around 1:10. This variation mav arise from a
number of different sources. There may be measurement errors (sys-
tematic or random) influencing each estimate for all kinds of reasons
(e.g., gaps in the sources, unrecorded homicides, or faulty population
estimates). Variability may be the result of historically contingent con-
ditions, such as food crises, local warfare, or banditry, that influence
the local level of serious violence. Based on our knowledge of the large
local variability of homicide rates in present societies, we should not
expect anything else when working with historical data. Finally, varia-
tion in each period may reflect large-scale systematic differences be-
tween areas of the European continent. As [ argue below, the evidence
suggests that a large-scale pattern of geographic variation emerges
from the sixteenth century onward and is due to different trajectories
in the secular transition from high to low levels of lethal violence.
Third, there appears to be a significant process of convergence be-
tween the mid-nineteenth and mid-twentieth centuries, when very lit-
tle variation remains between various countries of western Europe.

2. Relative Homogeneity in the Middle Ages. Before 1500, the data-
base includes about 100 different estimates of homicide rates. They
come from a widely dispersed sample of areas, primarily larger cities
(i.e., more than 5,000 inhabitants) but also some small towns and rural
territories, and are based on a staggering variety of sources. However,
the evidence suggests a startlingly homogeneous pattern throughout
Europe. Evidence based on coroners’ rolls in fourteenth-century Ox-
ford and London result in estimates in the order of twenty-five to 110
homicides per 100,000 (Hanawalt 1976; Hammer 1978), while esti-
mates for other areas of England typically vary between cight and
twenty-five homicides per 100,000. In the south of Europe, data from
judicial archives in Florence (Becker 1976; Cohn 1980), Venice (Rug-
giero 1980), Bologna (Blanshei 1982), and Valencia (Garcia 1991) yield
estimates between a low of ten and a high of 150 homicides per
100,000. And studies on an extensive sample of urban jurisdictions in
what are now Belgium, the Netherlands, Germany, Switzerland, and
northern France again result in estimates between a low of six and a
high of about 100 homicides per 100,000 of the population. Overall,
there is considerable haphazard variation berween individual estimates,
which may result from peculiarities of the surviving sources or reflect
local economic and social conditions, political conflict, or the intensity
of law enforcement. However, and more important, there appears to
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be little systematic difference during this period when larger areas of
Europe are compared.

3. Increasing Geographic Differences from the Late Sixteenth Century
Onward. By the late sixteenth century, however, significant large-
scale differences begin to emerge. They suggest that the sccular trajec-
tory from high to low levels of lethal violence may have had different
shapes in different arcas. More particularly, homicide rates, as esti-
mated on the basis of indictments brought before the assize courts in
Elizabethan and carly Stuart England, tvpically range between three
and ten per 100,000 (see fig. 3). Experts in the field seem to agree that
these estimates indicate a real decline compared with the late Middle
Ages (Sharpe 1996, p. 22). Yet because of the lack of records between
the late fourteenth and the mid-sixteenth centuries, the precise period
when the secular downturn started cannot be identified.

In the Low Countries, too, evidence indicates a marked shift from
the high homicide pattern during the sixteenth century (see fig. 4).
Studics by Boomgaard (1992) and Spicrenburg (1996, pp. 80 1) based
g8

oest that homicide rates in Amsterdam
may have declined from about forty to twenty per 100,000 during the

on body inspection reports su
sixteenth century. For Brussels, Vanhemelryck (1981) suggests that the
rate of homicides recorded by the judiciary may have declined from
about twenty per 100,000 in the fifteenth century to about ten per
100,000 in the sixteenth century. The pattern becomes even clearer by
the end of the seventeenth century, when Spierenburg (1996, p. 86)
calculates a homicide rate of about four per 100,000 for Amsterdam.
The estimate for Brussels, based on the whole century, is four to five
per 100,000 (depending on the population estimate). And another cen-
tury larer, a few scattered figures suggest that the homicide rate in late
eighteenth-century Belgium or the Netherlands typically ranged be-
tween (.7 and about three per 100,000,

The Scandinavian countries show similar trends but differences in
timing. Figure 5 shows that homicide rates remained at very high lev-
¢ls untdl the first decades of the seventeenth century. Estimates based
on the thorough work by Karonen (2001) vield homicide rates of thirty
to sixty per 100,000 in Turku, Arboga, and Stockholm around the turn
of that century. These rates, considerably higher than anything found
in England or the Netherlands at this time, may have been che resule
of an upsurge from the mid-sixteenth century, when estimates tend to
be considerably lower. From about 1620 onward, however, Scandina-

vian scholars observe a staggering decline in homicide rates. By the
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second half of the seventeenth century, rates had dropped to around
cight to ten homicides per 100,000, while estimates for early eigh-
teenth-century Sweden were in the region of about four per 100,000.
By 1754, when national death statistics were initiated, the Swedish ho-
micide rate had dwindled to a mere 1.3 per 100,000,

Although lethal interpersonal violence had declined to both histori-
cally and cross-culturally remarkably low levels by the late eighteenth
century throughout northern Europe, a very different trend is found
in southern Europe (see fig. 6). Admittedly, the data from Ttaly have
large gaps, and we lack long-term continuous series similar to those
available in England, the Netherlands, and Sweden. However, the con-
trast is so stark that there is no reason to doubt its main characteristics.
Departing from the handful of estimates for late medieval and early
Renaissance cities, studies by Blastenbrei (1995) on Rome and by Ro-
mani (1980) on the Duchy of Mantova give some idea of typical homi-
cide rates around 1600. Blastenbrei shows that medical professionals in
late sixteenth-century Rome were registering some twenty-five to
thirty-five killings per year, which vields an estimated homicide rate of
thirty to seventy per 100,000. In a similar vein, the criminal justice
records in Mantova include some ten to fifteen cases of murder or
manslaughter cach year. Romani (1980) estimates the population at
30,000-40,000, which in turn suggests a homicide rate of between
twenty-five and fifev-five per 100,000.

Another two centurics later a sample of figures suggests some de-
cline. In this period, the rate of convicted homicide offenders in Tus-
cany or Padova can be estimated at between four and ten per 100,000
(Zorzi 1989; Sardi 1991). In the south of ltaly as well as in Sardinia,
however, late eighteenth-century homicide rates were still well above
twenty per 100,000 (Doneddu 1991), and Boschi’s figures for Rome
around 1840 put the homicide rate at over ten per 100,000 (Boschi
1998).

It is hard to say whether Germany and Switzerland followed the
northern European pattern of a sustained decline or whether the long-
term trajectory resembles the Iralian pattern of high homicide rates
well into the beginning of the industrial revolution. Because of the het-
erogeneity of the sources and the political fragmentation of territorics,
but possibly also because of a lack of scholarly interest in examining
quantitative long-term trends, the existing data make solid conclusions
impossible.

As figure 7 shows, the data first suggest a dramatic drop in homicide
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rates at the beginning of the fifteenth century. However, this apparent
trend probably reflects a shift in the sources used for historical research
rather than any real change. Most estimates for the fourteenth century
are based on banishment records. These documents include a large
proportion of suspects, who had fled an urban jurisdiction after a crime
and may never have been put to trial (Schiissler 1994). In the carly fif-
teenth century, the practice of banishment without formal trial fell out
of use, and studies for this period are mostly based on proceedings of
the local judiciary. Yet many scholars argue that early modern judicia-
riecs may have been able to deal with only a small fraction of actual
crimes, including homicide. By around 1600, estimates for the cities of
Cologne and Frankfurt range berween six and sixteen homicides per
100,000, a figure similar to those in England or the Netherlands in this
period (Diilmen 1985, p. 187). However, a series of estimates for sev-
eral areas in southern Germany and Switzerland and primarily based
on oftenders tried by the judicial authorities typically hover beoween
two and ten during the late eighteenth and early nineteenth centuries.
These are consistently higher estimates than are found during this pe-
riod in northern Europe, and they suggest that the frequency of serious
violence in Switzerland and southern Germany may have been some-
where between the low rates found in the north and the high rates
found in the south of Europe.

4. Center-Peripbery Structures fn the Nineteenth Cenrury. By the be-
ginning of the nineteenth century, the impact of different long-term
trajectories in the evolution of serious interpersonal violence since the
Middle Ages had created a pattern of large-scale regional differences
within Europe. Since the late sixteenth century, England and the
Netherlands had moved a long way in the transition from a high vio-
lence society to one characterized by a much more pacified mode of
everyday behavior. In Sweden, the same process scems to have stareed
later, occurred faster, and produced a similar result. In Traly, however,
homicide rates appear to have moved lictle from their lare medieval and
carlv modern levels, especially so in the south and on the islands. The
development in Germany and Switzerland is hard to wack, but by the
carly nincteenth century a north-south divide may have come into ex-
istence, with higher levels characteristic of many arcas in Switzerland
and southern Germany.

Against this background, it scems worthwhile to summarize the
large-scale ecology of lethal violence in Europe around 1900, origi-
nally described by Ferri (1925) and Durkheim (1973) but discernible
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Fi. 8.—Homicide rates around 1880. Sources: History of Homicide Database;
Verkko 1951; Chesnais 1981.

in much greater detail now thanks to additional recent work (see, e.g.,
Chesnais 1981; Johnson 1995; Eisner 1997; Thome 2001). On the
level of nations, the pattern resembles a trough with low homicide
rates across the highly industrialized countries of northern Europe, in-
cluding Germany and France. A rim of high-homicide countries sur-
rounds the trough and includes Portugal, Spain, ltaly, and Greecee in
the south, and all eastern European countries and Finland (see fig. 8).
By the end of the twentieth century, this large-scale geographic pattern
changed. While homicide levels in castern Europe remained high,
rates in southern European countries have converged to levels typically
found in northern and western Europe (see fig. 9).

Within countries, nincteenth-century regional differences appear to
have followed a distinctly similar pattern. In ltaly, homicide rates were
higher in the rural south with its low literacy rates than in the more
industrialized north. In 1880-84, for example, the homicide rate varied
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Fig. 9.—Homicide rates around the end of the twentieth century. Note: Data re-
fer to completed homicides known to the police, 1998-2000. Source: Interpol at
hetp://www.interpol.int/Public/Statistics/ICS/downloadList.asp (last accessed February
2,2003).

from a high of 45.1 in the district of Palermo to a low of 3.6 in the
district of Milan (Chesnais 1981). French maps suggest higher levels
of homicide in southern France than in the prosperous and urbanized
north (Durkheim 1973). Within Germany, homicide and assault rates
were generally higher in areas characterized by low urbanization, low
proportions of professionals and public servants, and a high overall
death rate (Johnson 1995). In late nineteenth-century Poland, homi-
cide and assault were more common in the countryside than in cities;
in Switzerland, too, homicide rates were negatively correlated with
levels of urbanization and industrialization (Kaczynska 1993; Eisner
1997).

All in all, it seems, a center-periphery dimension characterized the
geographic distribution of lethal violence across late nincteenth-

o
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century Europe. Homicide was low in the centers of modernization
characterized by high urbanization, industrialization, literacy, and edu-
cation. Elevated levels of violence, in turn, were found throughout the
peripheral areas with high birth rates, high illiteracy rates, and a pre-
dominantly rural population. This pattern, I tentatively conjecture, was
the result of differendal long-term pathways, some of which can be
traced back to the beginning of the early modern period.

5. The Past 120 Years: The U-Shaped Pattern. From about the
1880s onward, death statistics and police statistics cover the majority
of western European countries. These data permit us quite accurately
to trace main trends in homicide rates over the past 120 years. The
main message can be summarized in three points. First, a comparison
of the 1950s with the 1880s suggests that the frequency of lethal vio-
lence fell by at least another 50 percent even in northern European
countries, and considerably more in the south. Indeed, as Gurr, Gra-
bosky, and Hula (1977; see also Gurr 1989) had shown, declining
trends were the predominating pattern for other tvpes of violence (e.g.,
serious assault, robberv) as well as for property crime in many Western
societies (Gatrell 1980). In a sense, therefore, homicide rates around
1950 may serve as a benchmark for the lowest level of interpersonal
lethal violence as yet atrained in any known Western society. [t stands
at about 0.4-0.6 deaths per vear per 100,000 inhabitants. Second, the
data demonstrate a rapid convergence of homicide rates between the
late nineteenth century and the 1960s. By then, cross-national differ-
ences within western Europe had become inconsequential and have re-
mained small since. Third, the data from 1950 until the early 1990s
point to an upsurge of homicide rates throughout most of Europe ac-
companied by a much sharper rise in recorded levels of assault and
robbery.

These increases occurred despite advances in medical technology
throughout the twentieth century, which are likely significantly to have
dampened this latest increase. The main trend over the past 150 years,
therefore, corresponds to the U-shaped pattern identified earlier by
Gurr and his collaborators (Gurr, Grabosky, and Hula 1977).

6. Countertrends. The well-documented increase in criminal vio-
lence between the 1950s and the early 1990s may well be just one of
several periods in which violence rates increased over several decades.
For obvious reasons, we know very little about carlier medium-term
periods of increasing interpersonal violence. It might be interesting to
know, for example, whether the upswing in lethal violence documented
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for Sweden between the 1790s and the 1840s also occurred in other
European areas. But there is too little evidence to address this question
even tentatively. Recently, however, Roth (2001) offered a fascinating
observation on trends between 1550 and 1800. Comparing time series
for England, Scandinavia, and France, he found evidence of a similar
trend of sharply increasing homicide rates between the 1380s and the
1610s, followed by a continuous drop thereafter. The coincidence be-
tween areas far apart from cach other is remarkable. As for England,
Roth suggests that demographic pressure, economic depression, crop
failure, the militarization of culeure, and military demobilization to-
gether may have caused homicide rates to soar in the late sixteenth and
carly seventeenth centuries. Yet the relative importance of those fac-
tors remains to he explored. Furthermore, one might wonder whether
similar factors plaved a role in other arcas during that time or if the
parallel trends are coincidental.

7. Some Lvidence for Other Areas. Research in recent vears has ex-
plored long-term trends for geographic arcas that I have not discussed.
For example, there is now good evidence for developments in Ireland
from the beginning of the eighteenth century untl 1914 (Garnham
1996; Finnane 1997). The data from indictments in two Irish counties
through 1801 suggest homicide rates of around four to seven per
100,000 population in the 1740s and 1750s. These are considerably
higher rates than those found in any of the English counties investi-
gated by Beattie (1986) and Cockburn (1991). By around 1900, na-
tional homicide rates were down to below two per 100,000, and Fin-
nane (1997) concludes that there is strong evidence of a declining
trend in interpersonal violence during the nineteench century.

Furthermore, Roth (2001) has recently presented data on European-
American adult homicides in Connecticut, Massachusetts, Maine, and
New Hampshire from 1630 to 1800. His work is particularly notable
because 1t uses sophisticated caprure-recapture methods in order more
accurately to estimate homicide rates for European colonists. Before
1637, during the era of frontier violence, he finds that the homicide
rate in colomal New England stood at over 100 per 100,000 adules. I
then dropped to about seven to nine for the next four decades,
which—assuming some underreporting in the LEnglish assize court
data—may have been quite similar to the rate that probably prevailed
in southeastern England. It fell again at the beginning of the eigh-
teenth century and reached a low of about one per 100,000 adules ac

the end of the century. Examining the causes of this massive decling,
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Roth argues that the sudden decline correlated with increased feelings
of Protestant and racial solidarity among the colonists (2001, p. 55).

II. Contextual Trajectories
To this point I have primarily traced the long-term trajectory of over-
all levels of lethal interpersonal violence. But historians of crime have
long underscored that these trends need to be embedded in an analysis
of contextual change, including, for example, the cultural meaning of
violence, the typical situations giving rise to conflict and aggression,
the characteristics of offenders and victims, and the framework of legal
and judicial reactions (Rousscaux 19994). Similarly, criminologists in-
creasingly have become interested in disaggregating violence trends
by, for example, offender-victim configuratdons (Wikswrom 1992), of-
fender age groups (Blumstein 2000), or weapons used in the offense
(Wintemute 2000). And they found such distinctions highly valuable
for understanding the determinants of change in overall crime levels.

As the consensus about the overall decline grows, therefore, estab-
lishing the long-term variation, and stability, of contextual characteris-
tics of violent crime will become increasingly important. A better un-
derstanding of contextual dimensions may provide the decisive cues
for more refined interpretations of the transition from high to low
homicide levels during the process of modernization. The following
analyses explore some relevant dimensions. They primarily stick to a
statistical framework, presenting numerical evidence on factors that
criminologists find relevant when describing the basic characteristics
of violent crime. The evidence partly derives from the publications
comprised in the History of Homicide Database. I also include data
from a series of studies that have examined historic patterns of robbery
or assault.

The available evidence suggests impressive historical stability in
some respects. Most particularly, both the sex distribution and the age
distribution of serious violent offenders appear to have remained
within verv narrow limits over several centuries. However, changes
are apparent along other core dimensions. First, the overall decline in
homicide rates regularly appears to coincide with a decline in the pro-
portion of male-to-male killings. In a similar vein, the drop appears to
be inversely related ro a (relative) increase in family homicides. Finally,
evidence suggests that the overall drop in homicide rates may have
been accompanied by a gradual withdrawal of elites from interpersonal
violence.
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A Sex of Offenders

Among contextual characteristics of violent crime, the sex distribu-
tion of offenders is the most obvious starting point. This information
should be ascertainable from any historical source that provides of-
fenders” first names. Unfortunately, however, many historical studies
on crime do not present individual-level data, and only recently have
historians of crime become interested in variability in gender ratios
among offenders. In this respect, research by Feeley and Little (1991)
and Feeley (1994) has exposed fascinating observations on historical
variation in overall female participation rates. Feeley and Litde (1991)
first examined Old Bailey Sessions Papers from 1687 to 1912, They
found that women constituted well over one-third of the caseload dur-
ing the cighteenth century, after which the proportion steadily de-
clined to about 10 pereent around 1900, Feeley (1994) reviewed a
number of studies that had examined female criminality in carly mod-
ern Europe. He found a pattern thae should be surprising for those
whao believe, with Gorttfredson and Hirschi (1990, p. 45), that gender
differences are invariant over time and space. Research on urban arcas
in the cighteenth-century Netherlands shows that women accounted
for up to 75 percent of the criminal cases. And even after discounting
the various tvpes of “moral offenses,” the figures remain high and
striking. In Amsterdam, women comprise 50 percent of the persons
accused of property offenses, and similar proportions were found in
other northern European cides (van de Pol 1987; Diederiks 1990).
Feelev (1994, p. 263) argues that the exceptionally high involvement

of women in property crime—found in many eighteenth-century ur-
ban areas throughout northern Europe—reflects their high participa-
tion in the preindustrial mercantle ecconomy. As production shifted
away from the family to the factory, however, women were again rele-
gated to the home, which in turn may explain their gradual retreac
from property crime throughout the nincteenth century.

A series of estimates for the pereentage of female offenders from
1200 to 2000 show that female involvement in violent crime has been
much less susceptible to social change. Records across Europe over 800
vears consistently show that the proportion of women committing
homicide (excluding infanticide), assault, or robbery was hardly cver
above 13 percent and tvpically ranged between 5 and 12 percent. Table
3 summarizes the major findings. Lxceptions most probably result
from problems in classifications (e.g., inclusion of verbal insult in as-
sault) rather than real differences.
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TABLE 3

Female Offenders as a Percentage of All Offenders in Various Historical Studies

Property

Region Assault Robbery Homicide Crime Source
Fourteenth—sixteenth centuries:

England, 1202-76 e 8.6 - Given (1977, p. 48)

England, various counties, 1300-1348 e 5.1 7.0 9.8 Hanawale (1979, p. 118)

Cracau, 1361-1405 1.0 0 1.0* 10.0 Schiissler (1998, p. 313)

Zurich, 1376-83 1.4 4.0 Burghartz (1990, p. 80)

Avignon, 1372 21.0t 23.7 Chiffoleau (1984, p. 250)

Arras, 1400-1436 13.7¢ Muchembled (1992, pp. 34, 89)

4.6

Constance, 1430-60 4.7 0% 17.2 Schuster (2000, p. 71)

Douai, t496-1519 RN 1.0 . Fouret (1984)

Amsterdam, 14901552 14.0 3.0 15.0 Boomgaard (1992)

Arras, 1528-49 5.0 20.0 Muchembled (1992, pp. 34 89)

Brussels, 1500-1600 8.2 e - 7.4 Vanhemelrvek (1981, p. 314)

Cologne, 1568~1612 4.4 4.7 5.7% 22.9 Schwerhoff (1995, p. 91)
Seventeenth and eighteenth centuries:

Rural areas near Trier, late sixteenth to carly

eighteenth centuries 12.3 4.5 3.7 5.2 Lacour (2000, p. 535)
Castile, 1623-99 1.4 Chaulet (1997, p. 17)
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Bavaria, 1600-1649 4.5 s 2.9* 12.4 Behringer (1995, p. 65)
Bavaria, 1685-89 5.0 0 4.5% 13.2 Behringer (1995, p. 67)
Surrey, 1663-1802 18.2 7.9 13.0 239 Beattie (1975, p. 81)
Leiden, 1678-1794 7.8 41.0] 5.5* 47.3 Klock (1990, p. 8)
Gent, 17001789 10.2 ce - 24.6 Rocets (1982)
Stockholm, 1708-18 41.0 e 43.0 67.0 Andersson (1993)
Alencon, northern France, 1715-43 20.0 S 335 Champin (1972)
Armagh, Ireland, 1736-93 6.5 S 7.6 9.7 Garnham (1996)
Neuchatel, 1707-1806 6.2 S . 14.7 Henry (1984, p. 660)
Nice, 1736-92 cee cee 3.0 - Ileuche-Santini (1979)
Rural northern Germany, 1680-1795 3.5 S 18.3 Frank (1993, p. 235)
Late nincteenth-century Germany 8.0 e 16.0 - von Mayr (1917, p. 754)
Late twentieth century:
England and Wales, 1997 14.7 8.5 11.9% 23.0 Home Office (1998)
ltaly, 1998 16.0 6.9 5.2 15.2 Istituto Nazionale di Staustica (2000)
Germany, 1997 12.0 7.5 10.0* 23.0 Bundeskriminalame (1998)
United States, 1997 15.0 8.0 10.0 320 Federal Bureau of Investigation (1998)

* Infandcide explicidy excluded.
t Includes insult.

$ Minor assault only.

§ Serious assault only.

[l Includes pickpocketing.
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This is not the place to discuss the causes of that apparent long-term
stabilicy. But accepting these data as reasonably valid estimates of
involvement in violent crime probably means that sex is not a relevant
variable in explaining the decline in overall levels of serious violence.
Neither increasing economic prosperity, historical variation in female
participation in the labor market, nor changing cultural models of the
family and gender roles appear to have had a significant impact on
male predominance in serious violent crime.

There is one major exception to this pattern. In early eighteenth-
century Stockholm, women not only accounted for more than 60 per-
cent of property crime offenders but also 45 percent of murder and
manslaughter offenders and 41 percent of assault offenders (Andersson
1995). These are probably the highest female participation rates in se-
rious violent crime found anywhere in the world. Scholars examining
this phenomenon emphasize a combination of factors including-—Dbe-
sides demographic imbalance—a highly specific culeural configuration,
which embraced some kind of otherworldly calculus. More particu-
larly, for fear of eternal punishment in hell, suicidal women appear of-
ten to have chosen to kill somebody else, usually their offspring, and
then suffer the death penalty imposed on them by the judiciary (Jans-
son 1998). Homicide would bring them to purgatory for a limited pe-
riod of time, after which they would enter heaven for eternity, which
was definitely to be preferred to consignment to eternal hell because
of suicide.

B. Age of Offenders

If sex differences have remained more or less constant over 800
years, variability in age patterns should attract scholarly curiosity.
Hirschi and Gottfredson’s seminal 1983 article precipitated a heated
debate among criminologists (see, e.g., Baldwin 1985; Greenberg
1985, 1994; Steffensmeier and Streifel 1991). Hirschi and Gottfredson
argued that the age curve of criminal offending is basically invariant
across time and place, demographic groups, and social and cultural
conditions. Various researchers have produced evidence with the in-
tent of showing the contrary. The debate may be said to have resulted
in a stalemate. Studies convincingly suggest that police-recorded of-
fenders in the past two decades tend to be somewhat vounger than, for
example, in the 1950s (see, e.g., Steffensmeier et al. 1989; Junger-Tas
1991). However, the variability of the age-crime curve appears to re-
main within relatvely narrow limits, and the overall shape does not
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appear fundamentally to differ between different subperiods of mo-
dernity.

It therefore is useful to explore age patterns in violent crime before
the onset of criminal seatistics. However, important limitations of such
an effort should first be noted. Above all, age was not generally re-
corded before the seventeenth century, and most early sources offer
no information whatsoever about offenders’ ages. Second, historians of
crime have not been particularly interested in the age variable (with
the notable exception of King 2000, pp. 169 ff.). Hence, very few stud-
ies on crime in the seventeenth and the eighteenth centuries include
relevant analyses, although the informaton is probably available in
many primary sources. Third, even when historians have gathered data
on age, the age structure of the underlving population is almost always
unknown, thus making estimation of rates per population impossibie.

These limitations notwithstanding, the existing evidence offers some
necessarily crude but nevertheless noteworthy insights. The earliest
evidence that 1 could find refers to carly sixteenth-century Douai, a
city located in the northeast of modern France close to the Belgian
border (Fourer 1987). The archives include information on the ages of
some 100 out of 623 indicted violent offenders and their victims. The
average age of violent offenders in this sample was 26.6 years, while
victims had a mean age of 29.6 vears. If these figures represent the
overall age structure of violent offenders in sixteenth-century Douai,
their similarity with modern data is astonishing. In the United States
in 1999, the average age of homicide offenders was 28.6 years, and the
age of victims was 32.3 vears. A study by Wikstrom (1985) on violent
crime in Stockholm in the 1980s found a mean age of 31 vears for of-
fenders and 34 vears for the victims. Thus, not only is the age dif-
ference berween offenders and victims almost identical (three vears),
but there may also be litde difference in the effective mean age, since
we can safely assume that the average population was considerably
vounger in the sixteenth century.

This is corroborated by other evidence. | found four studies that in-
clude data on the distribution of violent offenders in the period before
the onsct of statistics. The carliest details the age of more than 83 per-
cent of the 1,500 offenders delivered to jail in the Duchy of Mantova
in northern fraly at the end of the sixteenth century (Romani 1980).
These data include all offenders, but violent offenses constitute 40 per-
cent of the toral. A second age distribution is based on a small sample
of eightv-three people publicly punished for wounding and atacking
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in the city of Amsterdam between 1651 and 1749 (Spierenburg 1984,
p. 321). The third series, based on data presented in Ruff (1984, p. 90),
concerns persons convicted for physical violence in two sénéchaussées
in southwestern France near Bordeaux in the period 1696-1789. The
fourth age distribution comes from a study by Champin (1972) of 230
violent offenders indicted in the rural community of Alengon in Bri-
tanny between 1715 and 1745.

Some of these studies use detailed age brackets. For comparative
reasons, however, | recalculated all distributions for ten-vear intervals.
Figure 10 shows the average percentage of offenders per vear of age
in the respective age group. Overwhelmingly, the data show a very
similar pattern, with roughly 35-45 percent of the offenders in the
twenty-to-twenty-nine-year age group and a steady decline thereafter.
Certainly, one should bear in mind that these data may be imprecise
in themselves and that no correction for the age distribution of the
population could be made. The extent to which these data support the
notion of an “invariant’” age curve of violent offending is open to de-
bate. Future research may come up with more dewiled data allowing
for a more elaborate assessment of the age-violence relationship in

% Offenders

10-19 20-29 30-39 40-49 50-59 60-69 70-79
Age Group

- -4 -- Mantova, late 16th century

—O— Amsterdam, 18th century

—a— Southern France, late 18th century
--<-- Alengon, 1715-45

—&— Germany, 1908

1. 10.—Age distribution of violent offenders across time and space. Note: Persons
convicted of assault in 1908 in Germany added for comparative reasons. Sources: Man-
tova: Romani 1980; Amsterdam: Spicrenburg 1984, p. 321; southern France: Ruff 1984,
p. 90; Alengon: Champin 1972, p. 55; Germany: von Mayr 1917, p. 766.
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carly modern Europe. However, at present, one may cautiously con-
clude that cvidence from six different areas in Europe and extending
over a period of some 400 vears shows a strikingly similar overall pat-
tern. If this finding can be generalized, we may conclude that historical
variation in overall levels in serious violence does not covary with dif-
ferences in the age distribution of violent offenders. That would imply
that changing cultural definitions of vouth and voung adulthood,
changing marriage patterns, or varying cconomic prospects for voung
men did not resule in major changes of the age distribution of serious
violent offenders.

C. Social Status of Offenders

Class is the third primary variable used to describe demographic
characteristics of violent offenders. Research in contemporary society
consistently shows that serious violent oftenders are heavily overrepre-
sented among socially disadvantaged groups. Historical studies on the
nincteenth century tell a very similar story, even it the official statistics
of the time are likely to have a stronger class bias. About 50 percent
of a sample of assailants indicted in Bedfordshire between 1750 and
1840 were recorded as laborers or servants (Emsley 1996, p. 45). Simi-
larly, in late nineteenth-century German crime statistics, offenders
from a working-class background were more strongly overrepresented
for aggravated assault and homicide than for any other crime (Johnson
1995, p. 208).

Many contemporary historians of crime have been strongly inter-
ested in retricving information about the social background of offend-
ers recorded in the written sources. Examination of these studies vields
a surprisingly consistent pattern. During the Middle Ages, interper-
sonal physical violence was not at all a class-specific phenomenon.
Only to the degree that overall levels of violence fell throughout the
carly modern age did violence become correlated with class,

Ruggicro (1980) has done probably the most thorough analysis of

the social status of premodern violent offenders. In a detiled study of
violence in Venice beoween 1324 and 1406, he was able to identity the
social standing of more than 1,600 offenders deale with by the sceular
judicial authorities. He distinguishes four groups in Venetian society,
for which he also provides estimates of their approximate share of the
total population. The nobility, a group demarcated by irs aceess to po-
litical power, accounted for about 4 percent of the population. Below
it came a group of “important people,” which included merchants,
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TABLE 4
Social Status of Violent Offenders in Early Renaissance Venice,
1324-1406

Type of Crime

Speech  Assault  Rape  Murder  Total  Population
@) %) % %) (%) %)"
Nobles 35 22 20 4 18 4
Important people 8 11 8 9 9 10
Workers 52 61 65 70 63 75
Marginal people 5 5 7 16 9 8
Number of cases 223 566 416 424 1,629

Source.—Data based on Ruggicro 1980.

* Clerics, who may have constituted 3 percent of the population, are not included in
these figures. Therefore, population total is less than 100 percent. Clerics were not re-
ferred to the secular courts.

professionals, and civil officials, and which constituted some 10 percent
of the population. Below them came the large group of workers and
artisans, such as laborers in the textile industry, butchers, bakers, and
marine workers, who may have totaled 75 percent of the population.
At the bottom end came the marginal people, vagabonds and beggars,
who may have been about 8 percent of the population. Ruggiero’s data
show the relative shares of these groups among the cases of recorded
violence, which may be roughly compared with their respective share
in the total population (see table 4). The data suggest that people of
lower standing were not overrepresented among violent oftenders and
that nobles had a highly overproportionate share in all but homicide
cases. As Ruggiero points out, these data may be considerably skewed
since much violence among the lower classes may have gone unnoticed
or have been handled with summary justice without leaving traces in
the records (Ruggiero 1980, p. 96). Nonetheless, disregarding the evi-
dence from nonlethal violence and assuming some unnoticed lower
class murders still leaves the impression that the higher ranks of four-
teenth-century Venetian society engaged in their fair share of violent
behavior. In addition, upper-class people seemingly victimized people
of lower standing more often than vice versa, which again contrasts
strikingly with modern patterns. Nobles, it appears, did not scruple to
assault, rape, or kill people of lower standing.

Although probably unparalleled in their detail, these figures do not
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seem to be unusual. Several historians of medieval crime have found
similar patterns. In thirteenth-century Bologna, 10 percent of 521 ban-
ishment cases for major crimes were urban magistrates and nobles,
who were aptly labeled by the popolo government as rapacious wolves
(Blanshei 1982, p. 123). In fourteenth-century Lvon, Gonthier (1993)
observes a recurrent involvement of nobles in violent behavior, includ-
ing the organization of gangs to revenge failures to comply with their
interests. Also, tax returns of offenders in fiftecenth-century Constance
reveal that wealthy groups were at least as likely to engage in violent
ottending as the poor (Schuster 2000, p. 137). Hanawalc (1979, p. 131)
found that members of the oligarchy in a small fourteenth-century En-
glish rural area committed about one-third of all homicides recorded
in the Gaol Delivery Rolls (Hanawalt 1979, p. 131). She concluded
that members of the higher status groups committed at least as much
violence as lower classes since they were likely to become involved in
conflicts over rights and goods, which, in the absence of reliable state
control, often escalated into violent conflicts.

No one has vet attempted to provide comparative data on the social
status of offenders across longer periods. Yet some evidence suggests
that upper classes in northern Europe may have become more pacified
and less prone to physical aggression from the sixteenth century on-
ward. Spicrenburg (1998), for example, argues that homicide rates de-
clined in Amsterdam after 1620 because wealthy, churchgoing citizens
renounced violence, while lower-class violence in the form of knife
fighting remained undiminished. Similarly, Sharpe (1984, p. 95) as-
sumes a gradual decline in the involvement of the upper class in crimi-
nal violence in the century after 1550.

In the south of Europe the retreat of the nobility from aggressive
behavior appears to have occurred later. In the French Auvergne, a
mountainous and very poor arca, the decisive shift occurred between
the beginning and the end of the cighteenth century, when the upper
classes increasingly withdrew from violent behavior. This transforma-
tion was paralleled by the inereasing aceeprance, among the nobilicy,
of merit and competence as core social values, to the detriment of
honor and the military ethic (Camceron 1981, p. 202). Further south,
late cighreenth-century Sardinia offers striking evidence (Donceddu
1991). Ridden by chronic banditry as well as the vendetea, Sardinia had
an overall homicide rate of chirtv-five to forey per 100,000 in the vears
1767-89. During that period, members of the nobility were recorded
for committing fifty-one homicides. Since the island’s nobility counted
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some 6,000 members at that time, this puts their homicide rate at
thirty-seven per 100,000, the same as the approximate rate in the total
population.

If this interpretation of upper-class involvement in violent behavior,
based on a few scattered studies, withstands further scrutiny, it may
lead to an important generalization. The transition to lower overall
levels of interpersonal criminal violence, one might hypothesize, was
accompanied by an overproportional withdrawal of the elite from the
use of physical aggression to seize and defend their interests.

D. Sex of Victimns

Few studies on premodern homicide tell us anything about the sex
distribution of the victims, although most judicial and nonjudicial
sources presumably include relevant information. Although female
criminality has increasingly become a topic of historical scholarship,
no study has as vet systematically examined female victimization. The
premodern homicide database only includes some thirty estimates of
the proportion of female victims (see table 3).

Most of these estimates are based on work by Given (1977), Hana-
walt (1979), Schiissler (1991, 1998), and Spierenburg (1996). The pe-
riod up to the sixteenth century is covered by a comprehensive sample
of data, including various counties in England and cities scattered
throughout Europe north of the Alps. The pattern revealed is concor-
dant in suggesting that male victims considerably outnumbered female
victims. The average proportion of female homicide victims during the
period between the thirteenth and the sixteenth centuries is 7 percent

TABLE 5
Average Estimates of Gender-Specific Victimization Rates before the
Nineteenth Century

Female

Victims Male/Female Approximate

(percent) Ratio Homicide Rate
Thirteenth-sixteenth centuries 7 125:1 =30 per 100,000
Seventeenth century 13 6.7:1 =8 per 100,000
Eighreenth cenrury 27 2.7:1 =3 per 100,000

Source.—History of Homicide Darabase.
Nore.—All estimates refer w various regions in England, the Netherlands, Germany,
and France.
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and has a range of between 0 and 20 percent. From a criminological
perspective, this figure conveys an air of inevitability. At the beginning
of the twentieth century, Verkko (1951, p. 52) examined the propor-
tons of female victims in countries with high homicide rates (Finland,
Serbia, Bulgaria, ltaly, and Chile). The average proportion of female
victims in these countries was 7 percent, the same as the medieval pat-
tern.

Only a few relevant observations are available for the seventeenth
and cighteenth centuries. Those suggest that the proportion of female
homicide victims increased as the overall level of lethal violence de-
clined throughout northern Europe. National death staastics tor vari-
ous countries corroborate these findings. Trends in overall homicide
rates appear to concur with shifts in the male-to-female victim ratio,
thus confirming the “dynamic law” put forth by Verkko (1951, p. 52),
which holds that fluctuations in overall homicide rates primarily resule
from variation in male victimization rates. Generally, the shift toward
lower homicide rates appears to have been primarily—but not exclu-
sively—a drop in male-to-male violent encounters.

E. Personal Relationship between Offender and Victim

This finding can be further substantiated by examining another
variable, the relationship between offender and victim. A number of
studies have examined the proportons of homicides involving tamily
members (spouses, offspring, and parents). Table 6 shows a series of
estmates trom the thirteenth through the twentieth centuries that can
be fleshed out with qualitative evidence on circumstances likely to re-
sult in a (recorded) killing.

The data suggest that the proportion of family homicides was very
low throughout the Middle Ages. Typically, the killing of family mem-
bers made up less than 10 percent in medieval societies. In contrast,
a large proportion of cases occurred in situations of conflice berween
(primarily male) acquaintances, with the offender and the vietim often
sharing a similar social background or being neighbors in a rural com-
munity. Not only in fourtcenth-century Oxford, did “quick tempers,
strong drink, and the ready availability of weapons” contribute to the
great frequencey of homicides among men (Hammer 1978, p. 20). In
many urban areas, the wavern was the place where violence occurred.
In sixteenth-century Arras, 43 percent of ninety recorded homicides
were committed in or just outside taverns (Muchembled 1992, p. 94).
Likewise, about half of all violent erimes in sixteenth-century Douai,



TABLE 6

Proportion of Homicides against Members of the Family in Various Historical Periods

Family Homicide

Period (percent) Homicide Rate Source
Thirtcenth-sixteenth centuries:

England, various counties Thirteenth century 5 22.0 Given (1977, p. 144)

England, various counties 1300-1348 2-8 35.0 Hanawalt (1979, p. 159)

Germany, Nurnberg 1285-1400 9 14.0 Schiissler (1991, p. 174)

England. Huntingdonshire 1286 5 20.0 DeWindt and DeWindre

(1981, p. 54)
Seventeenth century:

Essex 1620-80 15 6.0 Sharpe (1983, p. 126)

Amsterdam 1651-1700 11 39 Spicrenburg (1994, p. 710)

Kent Seventeenth century 26 +.5 Cockburn (1991)

Castile 1623-99 12 350 Chauler (1997, p. 20)
Eighteenth century:

Amsterdam 1701-50 14 10.0 Spicrenburg (1994, p. 710)

Amsterdam 17511810 48 6.0 Spicrenburg (1994, p. 710)

Kent LLighteenth century 28 2.0 Cockburn (1991)

Surrey 16781774 36 +.0 Beattie (1986, p. 103)
Nineteenth century, England 1850s-1860s 55 1.0 Emsley (1996, p. 43)
Twentieth century:

England and Wales 1998 39 1.4 Home Office (2000)

Germany 1996 30 1.4 Bundeskriminalamt (1997)
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and probably an even greater proportion in Cologne, occurred in the
context of alcohol drinking (Schwerhoff 1991). In a similar vein Sharpe
argues, summarizing the English evidence, thar “Stuart homicides
were characteristically unplanned acts of violence arising spontane-
ously from quarrels, being simple assaults that went too far in most
cases” (Sharpe 1983, p. 131).

However, many historians point out that what seems to have been
impulsive and spontaneous violence often was more culturally guided
than might first be suspected. Male honor scems to have played an im-
portant role here. Thus Liliequist (1999, p. 197) finds that boxing cars,
issuing challenges, fighting and combat interrupted by emporary rec-
onciliation, and drinking rituals constituted the pattern of a culture of
fighting, which was the backdrop of the vast majority of homicide cases
in carly modern Scandinavia. Hence, insults constituted a serious af-
front and a large class of crimes dealt with by any court of medieval
and carly modern socicty; throughout Europe knife fighting appears o
have been the appropriate reaction if efforts for reconciliation failed.

During the transition to lower overall homicide rates, however, the
relative share of family killings appears to have increased continuously,
which in turn suggests that overt public fights between men resulung
in serious injury became progressively less frequent. Knife fighting, for
example, became restricted o the lower classes in late seventeenth-
century Amsterdam and all but disappeared as a distinct culture of vio-
lence by the late eighteenth century (Spierenburg 1998). In a similar
vein, the decline of homicide in late nineteenth-century ltaly, to a large
extent, probably resulted from the disappearance of public fights be-
tween men over issues of honor. The decline of private revenge and
the venderta—an almost exclusively male prerogative, too—also ap-
pear to be associated with the overall drop in homicide rates. In coun-
trics such as England or Sweden, as a result, family homicide ac-
counted for more than half of the killings by the end of the ninereenth
century, when the overall level of homicide rates was at most one-tenth
of that before the sixteenth century.

The patterns with respect to homicide vietims’ sex and the relation
between offenders and victims suggest another far-reaching genceraliza-
ton. Declines in homicide rates primarily resulted from some degree
of pacification of encounters in public space, a reluctance to engage in
phvsical confrontation over conflicts, and the waning of honor as a cul-

tural code regulating evervday behavior.



122 Manuel Eisner

III. Theoreucal Approaches

Gurr’s (1981) original study, though innovative in its pathbreaking
synthesis of empirical developments, has little to offer by way of
theoretical interpretation. Stating that the long-term decline can be
explained by “the rise of nonaggressive modes of behavior” (Gurr,
p- 304) and a sensitization to violence amounts to little more than re-
phrasing and describing the empirical pattern. Since then many histo-
rians of crime, nourished by the flow of empirical findings, have devel-
oped and debated theories that might explain the long-term trends.

The following discussion is based on two prior decisions: first, any
theoretical discussion of the trend in vielent ecrime must assume that it
describes real changes in behavior rather than methodological artifacts
or consequences of the operations of criminal justice svstems. There is
still debate about this, but many historians of crime accept the basic
inferences drawn here from existing data. Second, there is debate over
whether the observed patterns require local and specific interpretations
of manifestations of violence or whether we mav profitably attempt to
develop general theories. A large part of the craft of historical research
consists in meticulous analysis of specific historical sources resulting in
rich and thick descriptions of some historical reality, sometimes at the
detriment of theoretical generalization. One might argue, for example,
that the declining trend in seventeenth-century Sweden requires a
wholly different explanation from the drop observed in nineteenth-
century lfraly. The following discussion, however, starts from the
premise that the existing evidence asks for a generalizing theory, which
takes into account commonalities across large geographic spaces.

Thesc general patterns, partly resting on admittedly shaky empirical
evidence, may be summarized in five points. First, in the long run,
there appears to have been little change in the sex and age structure of
serious violent offenders. Second, serious interpersonal criminal vio-
lence has declined considerably over the past six centuries throughout
Europe. The decline probably started as early as the fifteenth century,
but it is well documented for the long period between the early seven-
teenth and the mid-twentieth centuries. Third, arcas in Europe appear
to differ in respect of the dming and pace of the drop in serious vio-
lence. The process may have started carliest in the Netherlands and
England; in Sweden, the main transicion may have occurred between
the early seventeenth and mid-eighteenth centuries; and in lwaly, homi-
cide rates dropped dramatically only from the mid-ninetcenth century
onward. Fourth, historically, high overall levels of violence appear to
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be associated with high levels of elite involvement in physical violence.
Drops in lethal violence were disproportionately related to a decline in
elite violence. Fifth, in any high-homicide society, the majority of cases
are male-to-male encounters, often between people of similar social
status, arising out of situational conflicts involving clashes over honor,
property, or other entitlements. Sustained declines in homicide rates,
in turn, are accompanied by some degree of pacification of interactions
in public space.

A. The Theory of the Civilizing Process

Theories may be suspected of being good theories if they predict
something that is corroborated by ensuing empirical work. For this
reason, the work of Elias (1976, 1983) provides the most prominent
theoretical framework discussed by historians of crime who are inter-
ested in explaining the decline in homicide rates. Elias’s theory of the
civilizing process, developed in the 1930s and primarily introduced
into the history of crime and punishment rescarch by Spierenburg
(1984, 1995), embraces long-term social dynamics at a macrolevel as
well as changes in tvpical psyvchological traits and developments in
characteristic modes of behavior at a psvehological microlevel.

At the microlevel, the theory of the civilizing process holds that,
over a period of several centuries, personality structures have become
transformed in a distinct cumuladve direction. The change is charac-
terized by an increasing affect control, a greater emphasis on long-
term planning, a rationalized manner of living, a higher reflexive sen-
sitivity to inner psvchological states and processes, and a decreasing
impulsivity—in brief, higher levels of sclf-control. Higher levels of
selt-control imply, in turn, the gradual pacification of evervday inter-
actions, which becomes manifest in lower levels of violent behavior.
The idea that, on the personality level, criminal violence is the resule
of low sclf-control should be an attractive starting point to (many)
criminologists. Many empirical studies now convincingly show that, in
contemporary socicty, violent and serious offending strongly corrclates
with a tendency to seek immediate gratification, a tendeney toward
risk-seeking behavior, a high level of impulsivity, and an indifference
to the needs of others (Gottfredson and Hirschi 1990, p. 90; Farring-
ton 1998). For the historical past, a direct measurement of personality
structures 1s obviously impossible. But assuming causal mechanisims at

a microlevel that do not contradict current eriminological knowledge
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certainly constitutes an advantage for theorizing about long-term
macrolevel dynamics.

The overlap between the theory of the civilizing process and current
criminological thinking ends, however, with the question of why and
how levels of self-control may differ. Criminology has as vet offered
pitifully litde on this subject. Elias, by contrast, proposes a coherent
sociological theory. This is partly because of a difference in focus. Elias
was not interested in individual-level variation in sclf-control, found in
every society, but, rather, in explaining historical variation in popula-
ton averages. On the most general level, he argues that these changes
result from the internalization of outer social control, which, in turn,
results from the increasing interdependency between social actors.
Higher interdependency in complex and extended chains of interac-
tion—buttressed by stable social institutions—promotes self-control,
since it creates advantages for those able to dampen affect and ratio-
nally plan their behavior (Elias 1978, p. 322).

Two interrelated macrolevel dvnamics promote this long-term
change since the Middle Ages: the expansion of the state with its mo-
nopoly on violence and the extension of the market economy resulting
in increasing functional interdependency. In respect of the first factor,
Elias argues that the elites of the knightly warrior societies of the Mid-
dle Ages gradually became transformed in the sixteenth and seven-
teenth centuries into relatively pacified court societies, where violence
came to be monopolized by central authorities. The decisive factor was
the rise of monarchic absolutism, in which the state monopoly of
power over a large territorial unit was accomplished to a high degree
(Elias 1976, p. 353). The nobility lost its bellicose functions, which in
turn facilitated the rise of complex economic and social chains of inter-
dependency. As a result, courtly manners became increasingly differen-
uated, refined, and civilized. This culture of the nobility then gradually
diffused from its very center to other social groups and strata. In re-
gard to the effects of functional interdependency, Elias basically relied
on classical Enlightenment ideas. The view that increasing commer-
cialized exchanges of goods and services creates incentives for restraint
from violence was commonplace among liberal thinkers. Adam Smith,
for example, assumed that “commerce and manufactures gradually in-
troduced order and good government, and with them, the liberty and
security of individuals, among the inhabitants of the country, who had
before lived in a continual state of war with their neighbors, and of
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servile dependency upon their superiors” (quoted in Beattie 1986,
p. 137).

Some historians of crime, such as Spierenburg (1996), accept Elias’s
wide-ranging theoretical model of the rise of European modernity.
Others refute the model as insufficient (Schuster 2000). Many, how-
ever, view the theory of the civilizing process as a fruitful point of de-
parture (Osterberg 1996; Sharpe 1996). Thus, if nothing else, most
historians of crime would probably agree that the long-term trajectory
in homicide rates is an indicator of a wider dynamic that encompasses
some sort of pacification of interaction in public space. Beattie, for ex-
ample, when commenting on the decline of homicide in England be-
tween 1660 and 1800, notes that

men and women would seem to have become more controlled, less
likely to strike out when annoyved or challenged, less likely to settle
an argument or assert their will by recourse to a knife or their
fists, a pistol, or a sword. The court record suggests that other
ways of resolving conflicts became mcreasingly favored and that
men became more prepared to negotate and to talk out their
ditferences. This supposes a developing civility, expressed perhaps
in a more highly developed politeness of manner and a concern
not to offend or to take offense, and an enlarged sensitivity toward
some forms of cruelty and pain. (1986, p. 112)

But the problem that divides scholars is the identitication of the causal
factors that have brought abour sensitization to violence.

B. Social Control

Exploring the notion that there may be a link, however indirect and
complex, between the rise of burcaucratic state structures and the de-
cline of violence, several historians of crime have become interested in
changing patterns of judicial and social control. Two strands of inquiry
can he distinguished. First, scholars have paid progressively more at-
tention to immediate patterns of official attitudes to homicide and vio-
lenee, including prosecution and punishment. Second, changes in the
wider context of social control over everyday behavior may constitute
an important element for understanding the secular change in violent
interpersonal behavior.

In regard to official attitudes toward homicide, a decisive shift occurs
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during the sixteenth century (Rousscaux 19994). During the late Mid-
dle Ages, although official authorities had become increasingly in-
volved in the regulation of lethal interpersonal violence, homicide was
regarded with lenience if it was perceived as the resule of passion or
occurred in defense of honor. Only the most premeditated cases of
murder invariably required the death penaley (see, ¢.g., Blanshei 1982,
p. 125). However, when the peace between two families was broken
because of a mortal aggression, retaliation by means of private ven-
geance was still regarded, in popular perception, as a legitimate path-
wayv to reestablish order. Increasingly, however, the partes would be
likely to resort to the courts, where peace treaties comprising a wergild
payable to the vietim’s family could be accomplished. In England, be-
cause of early unification under the Normans, jurisdiction of homicide
was the exclusive prerogative of the crown within the jurisdiction of
the royval courts. This led to the normative distinction of three catego-
ries of homicide, namely, culpable homicide punishable by the death
penalty; excusable homicide, which could be pardoned by the crown
with a letter of pardon; and justifiable homicide, which was liable to
be acquitted by a jury.

Between the sixteenth and the seventeenth centuries in continental
Europe, settlement fell out of the hands of families and into the hands
of judges and sovereigns whose aim was to deliver punishment rather
than to reconcile factious families. Only then, Rousseaux (19994,
p. 154) argues, did homicide invariably become seen as a crime and the
offender as a criminal; its perceived character shifted from an unfortu-
nate accident to a rigorously repressed heinous crime. Manifestations
of this change can been found throughout Europe. In Zurich, for ex-
ample, the concept of honorable manslaughter, punishable by a penaley
only, became the object of intensive judicial conflict and political nego-
tiation berween 1480 and 1530, when the primacy of “urban peace”
finally won out over the notion of legitimate defense of honor (Pohl
1999). For the small city of Nivelles, the origins of a new model of
social control can be traced to the period between 1520 and 1530,
when “the aim is no more to re-establish peace between the citizens
but to subordinate the subjects to the social order determined by the
prince” (Rousscaux 19995, p. 266). In Germany, too, evidence suggests
that private reconciliation had become an unusual way of settling ho-
micide by the end of the sixteenth century (Schwerhoff 1991, p. 280).
Rousscaux argues that more rigorous repression may have plaved a role
in the decline of homicide in early modern Europe: “Mortal aggression
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became the object of a campaign of ‘moralization’ and ‘civilization’
around the sixteenth and seventeenth centuries, between the religious
wars and the Thirty Years War. This undertaking was visible mainly
in the development of criminal law and in the growing sophistication
of legal definitions as well as in the emergence of homicide as a matter
for the gallows. This undertaking was relativelv successful if we take
into account the drop in the number of homicides and the vireual dis-
appearance of private dispute settlements” (Rousseaux 19994, p. 157).

However, the replacement of the primacy of private reconciliation
by the dominance of state repression was embedded in a much wider
pattern of increasing social control. From the mid-sixteenth century
onward, social historians find a wave of intensified magisterial social
control spreading throughout Europe that restructured the relation-
ship between the state and its citizenry. It included the creation of
more centralized administrative and judicial organizations, the greater
continuity of burcaucratic intrusions into everyday life, and the con-
struction and expansion of professional armies (Tilly 1992). Particu-
larly, this period saw a flood of ordinances regarding feasts, child
rearing, appropriate clothing, consumpton of alcohol, and church
attendance (Oestreich 1968, 1982). Together, these activities resulted
in an acceleration of social disciplining, a process that can be seen as
the result of complex interactions among different social, politcal, and
economic forces (Dilmen 1993, 1996). The consolidation of state
power is only one of them. Yet factors such as the increased religious
zeal following the Reformation movements, the expansion of literacy
and schooling, and early capitalist organization of work constitute in-
dependent sources of the disciplining process in the carly modern age.
Their similar effects on the structures of the self were both to enforce
self-control rigidly and to provide the culwural and social resources
needed for a more orderly conduct of life.

C. Limitations of the “State Control™ Model

Strangely one-sided in respect to the role of the state as an internally
pacifving institution, Elias almost exclusively emphasizes the stace’s co-
creive potential exercised through the subordination of other power
holders and bureaucratic control. Echoing the old Hobbesian theme,
the decline in interpersonal violence should thus develop out of in-
creased state control. Although the long-term expansion of the state
and the decline of lethal violence appear to correlate nicely on the sur-
face, a closer look reveals several inconsistencies. Muchembled (1996),
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for example, points out that the decline of homicide rates in early mod-
ern Europe does not appear to correspond with the rise of the absolut-
ist state. Rather, he argues, the example of the Low Countries shows
that homicide rates declined in polities where centralized power struc-
tures never emerged and the political system much more resembled a
loose association of largely independent units. Neither does intensified
policing nor the harsh regime of public corporal punishment, both
probably the most immediate manifestations of state power in any
premodern socicty, seem to aid understanding of the trajectories
into lower levels of homicide rates. Police forces in medieval and
early modern [talian cities were surprisingly large—Schwerhott (1991,
p- 61) cites per capita figures of berween 1:145 and 1:800—but they
did not effectivelv suppress everyday violence. Furthermore, no histo-
rian seems to believe that the popularity of the scaffold and the garrote
among sixteenth- and seventeenth-century European rulers decisively
reduced crime.

Rather, the ltalian case exemplifies a more general problem. For
whatever the deficiencies of carly modern Italian states may have been,
they were certainly not characterized by a lesser overall level of state
bureaucracy and judicial control than, for example, states in England
or Sweden during the same period (see, e.g., Brackett 1992). England
was not centralized in burcaucratic terms, and the physical means of
coercion, in terms of armed forces, were slight (Sharpe 1996, p. 67).
The mere rise of more burcaucratic and centralized state structures
thus hardly seems to account for the increasingly divergent develop-
ment of homicide rates in northern and southern Europe. Examining
Rome, Blastenbrei (1995, p. 284) argues that the divergence may,
rather, be related to the evolution of different models of the relation-
ship between the state and civil society. While northern European so-
cieties were increasingly characterized by a gradually increasing legit-
macy for the state as an overarching institution, the South was marked
by a deep rupture between the population and the state authorities. In
respect to state control, Roth emphasizes a similar point when examin-
ing the massive drop in homicide rates in New England from 1630 to
1800: “The sudden decline in homicide did not correlate with im-
proved economic circumstances, stronger courts, or better policing. It
did, however, correlate with the rise of intense feelings of Protestant
and racial solidarity among the colonists, as two wars and a revolution
united the formerly divided colonists against New England’s native in-
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habitants, against the French, and against their own Catholic Monarch,
James 11 (2001, p. 55).

Both Roth and Blastenbrei emphasize, from different angles, a so-
ciological dimension whose importance for understanding the long-
term decline in sertous violence has not vet been svstematically ex-
plored, namely, mutual trust and the legitimacy of the state as founda-
tions for the rise of civil society. Both are, of course, clearly to be dis-
tinguished from the coercive potential of the state—strong states in
terms of coercion can be illegitimate, while seemingly weak states may
enjoy high legitimacy. And on the level of macro-transhistorical com-
parison, the decline of homicide rates appears to correspond more with
integration based on trust than with control based on coercion.

Interewined with the rise of legitimate state structures and political
integration, honor probably is an important concept to consider sys-
tematically. Much research emphasizes the crucial role of insults in
triggering situational conflicts in medieval or early modern societies.
Indeed, insult constituted a major class of criminal offenses, frequenty
brought to court and often resulting in severe fines to be paid to the
victim. This is in accordance with a society in which “honor” consti-
tuted a highly important symbolic, and therefore also economic, re-
source to be legally protected and publicly regulated (Muchembled
1984; Burghartz 1990; Schwerhoff 1991; Schuster 1995). It required
retributive violence as a potential and culturally accepted means for
maintaining one’s honor (Schmide 1994). In late fourteenth-century
Zurich, for example, the butcher Welti Oechen stabbed another
butcher in a quarrel (Pohl 1999). The judges decided that the case had
been an “honorable manslaughter,” because the victim had insulted
Occhen by alleging that the Occhen family were villains. The offender
had to pay a fine to the victim’s familv and is known to have continued
to live a respectable life thereafter. The example is similar to many
others found in late medieval records.

Homicide here seems to originate in the necessity to react personally
to any challenge to one’s reputation or honor, which is persistently
found in any high-violence society; the judicial reaction is based on ac-
cepting the legitimacy—not necessarily the legalitv—of the course of
action taken by the offender. The long-term decline in violence, in
turn, appears to have been consistently paralleled by the loss of the
cultural significance of honor. From about the mid-seventeenth cen-
tury in northern Europe, verbal violence—Dblasphemy, stander, and in-
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sult—began to cause much less alarm, and rashly spoken statements,
formerly regarded as unwitting but inevitable revelations of nefarious
purposes, lost their awful significance (Soman 1980). The gradual
withdrawal of honor from constituting a symbolic resource to be de-
fended, if necessary, by physical force may be related to the expansion
of reliable state structures. But cultural change may also have played
an important role.

D. Culture

Culture, it is true, is an elusive concept, and explaining the decline
in violence by an increasing sensitization to violence is not likely to be
very helpful. However, systems of values and ideas, when embedded in
social institutions, do have the potential of changing everyday routines
and interaction patterns. But if cultural explanations of the long-term
decline in serious violence are to be kept from being tautological, they
must start with possible causes outside the more narrow subject matter
of attitudes toward violence. This might include, for example, cultur-
ally transmitted and widely shared views of the role of the individual
in society or assumptions about adequate patterns of child raising in
the family. These, in turn, would then have to be shown to impinge
directly on variables that can plausibly be assumed to correlate with
violence.

At least two broad cultural streams in Western society may have
been associated with the decline in interpersonal violence, namely,
Protestantism and modern individualism. Max Weber (1922) inter-
preted the Protestant ethic primarily as a gigantic disciplining project
that emphasized fulfillment of one’s duty, sobriety and frugality, and a
methodic conduct of life. Also, inner-directedness and a conscientious
life were among the principal commands of early Protestantism, mak-
ing relentless introspection and the cultivadon of shame and guilt per-
vasive cultural goals, especially among the Puritan and Pietist strands
of the Reformation. Furthermore, both Reformation and Counter Ref-
ormation brought about an encompassing wave of church religiosity,
legitimating the intrusion of clerics into the private sphere but also
serving as a backbone of increasing literacy and education.

The rise of modern individualism from the sixteenth century onward
is interrelated with Protestantism but clearly distinguished from it
(Diilmen 1997). It embraces the cultural diffusion of a specifically
modern ideal of the self, which is characterized by “disengagement”
and “inwardness” as its preeminent qualities (Taylor 1989). It implies
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a methodological reflexive distance from the immediate outer and in-
ner world and an orientation toward guiding ideals such as autonomy,
sclf-responsibility, and authenticity. This development, while follow-
ing its own cultural and philosophical logic, is at the same time linked
to mutually reinforcing religious, political, economic, and artistic prac-
tices (Tavlor 1989, p. 206). Examples include the permanent self-scru-
tiny of the religious reformation movements; the sharper delincation
of an independent, private sphere; the rise of a market based on con-
tractual guarantees; and the production of art aimed toward individual
uniqueness.

EEmile Durkheim—forty vears earlier than Elias—explicitly assumed
that the rise of modern individualism may constitute a crucial variable
for explaining the long-term decline in lethal violence. He argued that
individual violence should always be interpreted as the “product of a

3

specific moral culture,” which regulates the relationship between the
individual and socicty (Durkheim 1991). Hence, he interpreted the de-
cline of homicide rates primarily as resulting from the liberation of the
individual from collective bonds. High levels of lethal violence mirror

2

the intensity of “collective emotions,” which bind the individual to
“groups of things that symbolically represent these groups” (my trans-
lation, see Durkheim 1991, p. 161). He explicidy refers to the tradition
of the vendetta as an example. Violence thus declines to the degree
that the person becomes liberated from his or her sacred obligation to
the group, and individualism brings about both subjective reflexivity
and emotional indifference in conflict sicuations (Thome 1995, 2001).

Many specialized historians, when interpreting the contextual cir-
cumstances of declining levels of violence, find that culture change
may have been at least as important as state control or the extension
of economic networks. Commenting on the downturn of interpersonal
violence in Swedish cities after about 1630, Jarrick and Séderberg
(1993) emphasize that there is no concomitant increase in state inter-
vention that could explain the shift. Rather, the decline appears to have
coincided with an increased concern, disseminated by the Lutheran
church, about the expiation of sin and an intensified artention to issucs
of human dignity and empathy for the weak. Likewise, the decline in
scrious violence in seventeenth- and cighteenth-century England ap-
pears to have been embedded in a distinet cultural climate where prin-
ciples of Protestantism combined with notions of individual responsi-
bility (Gaskill 2000, pp. 203 f£.). A pervasive culture of Protestantism,
disseminated through cheap print, embedded violence in a dense rhet-
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oric of providence, sin, and repentance. Pamphlets and ballads told
an interested audience about how murderers—“troubled in con-
science”—felt remorse for their acts, how dying victims piously for-
gave their assailants, and how the justice of heaven and earth would
combine to punish the evildoer.

To criminologists, the rise of moral individualism should not be an
implausible candidate for explaining the fall in criminal violence.
Rather, a large number of recent survey studies find that violence is
correlated with low autonomy, unstable self-esteem, a high depen-
dence on recognition by others, and limited competence in coping
with conflict, which together may well be interpreted as subdimensions
of low moral individualism (Agnew 1994; Baron and Richardson 1994;
Heitmeyer 1995). To this we might add the hypothesis that the secular
decline of lethal violence occurred when institutional structures and
educational practices supported the stabilization of that tvpe of indi-
vidualized identity that is shaped to meet the challenges of modern life.

L. Conclusions

Considering the vast field—temporally, geographically, and theoret-
ically—covered in this essay, it may be wise not to attempt an even
more condensing conclusion. Rather, I am tempted to speculate about
elements of further research that may help to clarify some of the issues
pertaining to the long-term development of serious interpersonal vio-
lence in Western society. These suggestions are premised on the idea
that more sophisticated theories and comparison of theories only make
scientific sense to the degree that we dispose of detailed empirical dara,
which permit the appraisal of alternative explanations. It therefore
seems obvious to ask for more and better data. There are several di-
mensions to this aim. First, we can improve our understanding of the
accuracy and comparability of historical estimates of homicide rates.
Monkkonen (2001) and Roth (2001) have proposed promising strate-
gies, and it remains to be seen how far capture-recapture methods, bet-
ter population estimates, or more broadly based information on the
effects of improved medical technology can improve estimates of
homicide rates. Second, as our knowledge of overall levels of lethal
violence increases, it may become more important to examine devel-
opments in subtypes such as family homicide, infanticide, or robbery-
related killings. Third, existing research has not ver fully explored
historical variation in contextual variables. Qualitative dimensions are
obviously important here. However, examining to a fuller extent quan-
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tifiable information about offenders, victims, and situations—possibly
using some degree of standardized tools across studies—may also sig-
nificantly contribute to our knowledge. Finally, it would be useful to
fill in some of the blank spots on the geo-historical map of homicide
in Europe. France and Spain are conspicuously missing, and more in-
formation about trends in Iwaly and differenc areas in the German-
speaking parts of Furope would enrich comparative analvses.

Further empirical research may particularly profic from a more co-
herent set of theoretically based questions. Thus far, attempts at expla-
nation were primarily post hoc interpretations in the light of cultural,
social, and political covariates of the secular trend in homicide rates.
But it might be fruitful to adopt svstematically comparative perspec-
tives in future rescarch. Findings from social history research may pro-
vide, for example, indicators of historical and geographic variation in
patterns of formal social control, levels of literacy, political conflict,
and the commercialization of the cconomy. By comparing regions that
systematically differ in these respects, we mighe be able to learn more
about what variables contribute to changing levels of homicide.
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To every thing there is a season, a time to Cvery purpose.
(Ecclesiastes 3:1)

ABSTRACT
The literature on the effects of sentence severity on erime levels has been
reviewed numerous times in the past twenty-five vears. Most reviews
conclude that there is little or no consistent evidence that harsher
sanctions reduce crime rates in Western populations. Nevertheless, most
reviewers have been reluctant to conclude that variation in the severity of
sentence does not have differential deterrent impacts. A reasonable
assessment of the research to date—with a particular focus on studics
conducted in the past decade—is that sentence severity has no ceffect on
the level of crime in society. It is time to accept the null hypothesis.

This essay examines one aspect of general deterrence—the effects of
sentence severity on crime. In addressing this issue—and concluding
that variation in the severity of sanctons is unrclated to levels of
crime—we do not suggest that the justdce svstem as a whole has no
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deterrent effect. On the contrary, we agree with Nagin (1998), who
concludes that substantial evidence exists that the overall system deters
crime. This conclusion is similar to that drawn by others with respect
to specific offenses. For instance, Cavanagh (1993) afhrms that the
criminal justice system adds “cost” to those involved in the drug trade
and consequently affects the size of that industry. Therefore, while
Cavanagh is not optimistic about the effects of harsher sentences on
drug offending rates, he still argues that any system that criminalizes
drugs can be expected to affect the quantity of illegal substances used.
We expect that the same could be said for any crime.

Further, this essay does not focus directly on issues surrounding the
certainty—or the perception of certainty—of apprehension. However,
this is not to suggest that certainty of apprehension is unrelated to the
effects of the severity of punishment. There are clearly some circum-
stances in which these issues may become intertwined. For example, a
change in punishment severity can increase or decrease police activity
and consequenty alter the actual likelihood of apprehension. Con-
versely, a modification in penalty—or simply a great deal of public dis-
cussion about it—may alter the perceived likelihood of apprehension
(for at least a short period). Indeed, it is important to recognize that it
is not the actual probability of apprehension or the actual penaley that
would be likely to affect a potential offender’s behavior. Rather, it is
the perceived likelihood of apprehension and the expected penalty.
This distinction is crucial.

Notwithstanding these intersections between certainty and severity
of punishment, these issues constitute conceptually distinct phenom-
ena with their own distinct literatures. A similar argument may be
made for distinctions between specific and general deterrence. While
analogous entwinements may be found between these two issues, the
(theoretical and practical) differences between them demand separate
analyses. In this light, this essay addresses only the question of whether
there is a reasonable likelihood that variation in the severity of a sen-
tence—or of sentences being handed down for an identifiable “class”
of offenses—will have differential impacts on the likelihood that other
people will commit that type of offense. More simply, this essay exam-
ines the existence of an association between sentencing severity and
levels of crime.

As any research-methods textbook in social science will suggest, a
useful way of testing a particular supposition is by distinguishing be-
tween the “research hypothesis”—usually that a relationship between
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two variables exists—and the “null hypothesis”—that there is no as-
sociation between these same factors. However, the problem with this
approach is that one cannot logically prove the absence of a phenom-
enon. Indeed, a relationship may not be found for an infinite number
of reasons (e.g., the effect is obscured by some other factor, one has
been searching in the wrong place, measures are not suthciently sen-
sitive). In more mundane terms, that one cannot find something (i.e.,
a deterrent effect, or a missing sock) does not mean that it does not
exist. It may or may not exist. In a technical sense, all that can be
demonstrated is that the effect was not to be found with the methods
that were emploved at the particular time and space in which one
looked.

It is perfectly reasonable—from a scientific perspective—to be cau-
tious in drawing conclusions. This is especially so when one is consid-
ering the acceptance of the null hypothesis. Indeed, it was only after
several decades of research producing consistent results in different pe-
riods and places and using multiple measures and methods that most
social scientists abandoned the noton that capital punishment deters.
This widespread acceptance of the null hypothesis is clearly suggested
by a recent survey conducted by Radelet and Akers (1996). Groups that
would be expected to differ (i.c., police chiefs and past/present presi-
dents of U.S. criminology organizations) were generally in agreement
that the death penalty does not significantly reduce the number of ho-
micides. Further, a recent review of the literature by Bailey and Pe-
terson (1999) corroborated this conclusion. Even when examining spe-
cific tvpes of homicides (e.g., killings of police, first degree murder,
felony murder) and using multple sources of dara, these reviewers
found no consistent evidence that capital punishment “works.”

In curious contrast, social scientists have been remarkably more cau-
tious in accepting the null hypothesis that sentence severity, in general,
does not reduce levels of crime. Despite similar circumstances (i.c.,
consistently negative findings over space and time), scholars continue
to resist more definitive conclusions. Symptomatically, the 1999 review
of the deterrence hirerature by von Hirsch, Bottoms, Burney, and Wik-
strom quotes Sutherland and Cressey’s 1960 cdidon of Principles of
Criminology which suggested that the deterrent impace of penalty size
had been “seriously challenged” (von Hirsch ct al. 1999, p. 11) by
modern criminology. Although these scholars do not present any
strong evidence disputing this affirmation, their own conclusion—ar-
rived ac almost forty vears later—is not much more definitive in na-
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ture. Rather, it simply states that the effect of sentence severitv is “less
impressive” than that of certainty (1999, p. 47). While noting that cer-
tain tvpes of rescarch “fail” to demonstrate an effect on crime of harsh
sentences (1999, p. 47), these scholars continue to call for additional
evidence before reaching more definite conclusions.

This assessment is similar to that reached by Daniel Nagin in his
1998 Crime and Justice review of the rescarch on deterrence. Despite
being confident “in asserting that our legal enforcement apparatus ex-
erts a substantial deterrent effect” (1998, p. 36), Nagin was less certain
about “what works in specific circumstances” (1998, p. 36). As a resulr,
he preferred to identify arcas in which research would help fill gaps in
knowledge. Said differently, although Nagin did not appear to believe
that specific criminal justice policies should be based on deterrence, he
was not (vet) willing to throw in the towel and accept that variation in
sentence severity does not affect crime levels. Once again, the quest
for the missing sock continued.

While not disagreeing with these assessments, we believe that re-
search produced in the past several years—some of which appeared
after the Nagin (1998) essay and the von Hirsch et al. (1999) report
were completed—warrants a stronger conclusion. Although it is
tempting to extend the scarch for consistent relationships between sen-

¢

tence severity and crime rates “just one last tume” in the belief that
genceral deterrent effects may sdll be lurking at the end of the next re-
gression equation, one must recognize that sentencing policies cur-
rently in place in many jurisdictions are still based on the assumption
that harsh sentences deter. There is no plausible body of evidence that
supports policies based on this premise. On the contrary, standard so-
cial scientific norms governing the acceptance of the null hypothesis
justify the present (always rebuttable) conclusion that sentence severity
does not affect levels of crime.!

This essay reviews the evidence that supports the conclusion that
harsher sentences do not deter. We hegin with a discussion of some
of the more recent reviews of the deterrence literature, comparing and
contrasting them with carlier summaries conducted on the topic (Sec.

"'When we are discussing variation in sentence severity, we are clearly considering
only those sanctions that fall within the range that s plausible in our present society.
Said differently, we are not negating the possibility that the severity of punishments may,
in fact, affect levels of crime if taken to the extreme (e.g., a one-dollar fine for murder
or capital punishment for stealing a sock). We are simply restricting our analysis o the
range of sentences that is currently acceptable in Western countries.
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[). We subsequently examine some of the studies that have been cited
as evidence for a deterrent impact of sentence severity, demonstrating
why we consider their findings generally to be unreliable (Sec. II).
Section 111 assesses the research that—we believe—justifies the con-
clusion that more severe sentences are no more effective in reducing
crime than less severe sentences. Our primary but not exclusive focus
is on studies conducted over the last decade, with special consideration
to those that examine the dramatic changes in sentencing policy that
occurred during the 1990s. In conclusion, we suggest that the con-
tinued beliet of many people in the deterrent effect of harsh sanc-
tions may be rooted in an imperfect or simplistic form of reasoning
about deterrence. This position is contrasted with emerging trends in
several countries toward the rejection of policies based on the notion
that variation in sentencing severity has ditferential deterrent impacts

(Sec. 1V).

I. An Overview of Summaries of the Deterrence
Literature

With a body of literature that extends over at least thirty years, it is
not surprising that numerous reviews have been conducted on deter-
rence. The virtues of examining these summaries are twofold. They
amass a large number of studies, permitting us to draw general conclu-
sions about the deterrent effects of variations in sentence severity. We
are also able to discern trends over tme, providing insights into the
stability of results. As we demonstrate in this section of the essay, the
majority of the reviews examined do not support the claim that harsher
sanctions deter. Further, there is a general consistencey of this conclu-
sion over time—if not, in fact, a trend toward increased skepticism.

The first era of deterrence summaries could casily be denoted as one
of agnosticism. Largely associated with the review conducted for the
U.S. Deparament of Justice by the National Academy of Sciences
(Blumstein, Cohen, and Nagin 1978) and—albeit to a much lesser ex-
tent—the 1980 summary of deterrence by Cook, this initial period is
characterized by an unwillingness to conclude that crime is reduced by
harsh sentences. However, the reviewers were equally reluctant to
draw the conclusion that sentence severity was not causally finked to
levels of crime. Interestingly, Cook was not only more definite in his
assessment of the overall impact of the eriminal justice svstem on crime
rates than was the National Academy of Science, but was also critical
of the rescarch that had been cited as evidencee of the marginal dever-
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rent impact of sentence severity. He suggested that studies of policy
experiments—dramatic changes in law and practice—would be most
useful in informing us about the deterrent process. This insight fore-
shadowed the pivoral role played by such sentencing experiments as
the three-strikes legislation enacted during the 1990s that permits us
to draw firmer conclusions about the differential deterrent effects of
variation in sentence severity.

However, in terms of immediate cffects, the uncertain conclusions
of these initial reviews provided little direction for policy decisions.
The Canadian and U.S. sentencing commissions adopted substantially
different approaches to the issue of general deterrence. The U.S. com-
mission decided that it was too difficult to choose between a “propor-
tionality” model and a “crime control” model (deterrence or incapaci-
tation) and concluded, in any case, that the results would be the same
(sec Doob {1995] for a discussion of this issue). By extension, this panel
was willing to incorporate deterrence-type thinking in the determina-
tion of sentence severity within its guidelines, considering it unneces-
sary to examine the literature.

In sharp contrast, the Canadian Sentencing Commission concluded
that “it can be questioned whether legal sanctions can be used beyond
their overall effect to achieve particular results (e.g., deterring a partic-
ular category of offenders, such as impaired drivers)” (Canadian.Sen-
tencing Commission 1987, p. 138). Tes assessment that the evidence did
not support the deterrent impact of harsher sentences was one of the
justifications for its proposal that sentences be proportionate to the
harm done rather than based on deterrence. More specifically, this
commission proposed that the “paramount principle” be that the sen-
tence be proportionate to the gravity of the offense and the degree of
responsibility of the offender for the offense. However, the court
would still be permitted to give consideration to the issue of deterrence
when applying this principle. In this way, deterrence could continue to
be relevant in sentencing, but only within the range set by the propor-
tionality principle. One interpretation of this proposal is that deter-
rence could determine the sanction but not the severity of the sen-
tence.

At the same time as these commissions were considering how to ad-
dress the issue of deterrence, Donald Lewis, an economist, published
an unusual review of the research on deterrence in 1986. The selection
of papers reviewed is interesting because it is limited to those studies
in which the magnitude of the apparent deterrent cffect is quantified.
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Not surprisingly, the result of this approach is thac his summary almost
exclusively contains papers that were published in economics journals.
This review of the deterrence literature could easily be characterized
as “Ehrlich paradigm” research (including some papers by Ehrlich
himselt )—an expression employed by Cook to describe what he con-
sidered to be the “major false start” (1980, p. 269) of deterrence stud-
ies in the 1970s. Predictably, Cook (1980) is not referenced in Lewis’s
(1986) article.

Lewis’s conclusion that there is a “substantal body of evidence
which is largely consistent with the existence of a deterrent cffect from
longer sentences” (1986, p. 60) does not appear to have been taken
seriously by many commentators on deterrence (see, e.g., von Hirsch
et al. 1999). We suggest three possible explanations for this lack of at-
tention. First, the review 1s based on a small and selective set of daea,
using largely, if not exclusively, one methodology. Sccond, Lewis’s
suggestion that harsher sentences for murder will deter is not consis-
tent with the bulk of the evidence on that specific topic. Third, the
manner in which some of the evidence is presented is not entirely con-
sistent with the conclusions drawn by the original authors. For in-
stance, one Canadian paper (Avio and Clark 1978) is summarized by
Lewis (1986, p. 49, wable 1) as showing “mixed (weak support [for rob-
bery, burglary, and larceny], none for fraud)” in a column headed “evi-
dence generally consistent with deterrent effect of longer sentences.”
However, Avio and Clark (1978) are considerably more cautious in
their conclusions. More specifically, they point out that “the expected
sentence length variable is insignificant for all crimes and has the
wrong sign in the fraud equations” (1978, p. 13). Said differendy, “A
statistically significant inverse relationship between incarceration pros-
pects and crime rates is not found for any of the variables examined”
(1978, p. 14). Similar skepticism is raised by another study cited by
Lewis (1986) which examined the impact of the sentence given o hi-
jackers during the period 196176 on their offending rates (Landes
1978). 1t is hard to know what to make of this study given that two
scemingly fundamental factors were not taken into account. More spe-
cifically, Landes (1978) did not control tor the effects of cither the se-
curity measures that were implemented during the study period or che
agreement berween the United States and Cuba to extradite or punish
hijackers.

The second era of deterrence sumimarices could be designated as one

of increasing skepticism. Characterized primarily by the reviews car-
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ried out by Nagin (1998) and von Hirsch et al. (1999), this period re-
flects, to a large extent, the sheer accumulation of studies over the past
two to three decades that have not supported the notion that variation
in sentence severity affects crime rates. However, given the unwilling-
ness of the reviewers of this era to (conditionally) accept the null hy-
pothesis that harsher sanctions do not deter, their summaries tend to
be as much a discussion of other potential avenues of study (the pro-
verbial “further research is needed”) as a rehashing of the increasingly
consistent body of literature that is generally unsupportive of a deter-
rent effect.

The principal conclusions of Daniel Nagin’s 1998 summary of the
deterrence research were not substantively different from those drawn
in his review of the same issue two decades earlier (Nagin 1978).
Rather, he continued to be unable to find plausible support for the idea
that increased penalties would have a reliable impact on crime levels.
For instance, Nagin noted that although traditional utility-theory ap-
proaches to deterrence state that increased sanctions would lead to in-
creased deterrent effects, some of the rescarch that examined what in-
dividuals actually do suggests that “people do not perceive that costs
are proportional to potential punishment. Instead, it seems that they
perceive that there is a fixed cost associated with merely being con-
victed or even apprehended if it is public record” (1998, p. 21). The
reason for this phenomenon—in the situation that he describes (tax
evasion)—is simple: the criminal justice costs may not be as important
as the costs of criminal stigmatization. As Nagin points oug, this inter-
pretation is consistent with findings related to the “costs” of criminal
conviction (e.g., social and economic costs). He further suggests that
if a criminal justice policy “increases the proportion [of a population]
thar is stigmatized, the deterrent effect jof that stigmatization process]
is less likely to be sustainable” (1998, p. 23).

Moreover, Nagin concludes—similar to his findings twenty vears
earlier—that there is substantial evidence of the deterrent impact of
the justice system as a whole, and that evidence exists that the proba-
bility of being punished and crime rates are related in a direction con-
sistent with deterrence theory. However, he also states that “this con-
clusion is of limited value in formulating policy” (including, one might
add, sentencing policy) because for policy makers (including judges in
interpreting sentencing policy) “the issue is not whether the criminal
justice svstem in its totality prevents crime but whether a specific pol-
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icy, grafted onto the existing structure, will materially add to the pre-
ventive effect” (1998, p. 3). As an expert in deterrence, he was not opti-
mistic about any generalizations concerning the impact of specific

policies—even those in which one might reasonably expect to see an
effect (i.e., the increased likelihood of criminal justice sanctions). [t is
worth noting that when addressing a specific offense—drugs—Nagin
argues, “lItis not likely that [the] drastic increases in penaldies [during
the latter part of the twentieth century] for drug dealing have had any
material effect on the drug trade. . . . Indeed they may have actually
increased the rate of other income-generating crime such as robbery,
burglary, and larceny by making them comparatively more attractive
than dealing” (1998, pp. 28-29).

Shortly after Nagin’s review appeared, von Hirsch et al. (1999) pub-
lished what is probably the most extensive recent report on the deter-
rent impact of variation in the harshness of sentences. Similar to Nagin
(1998), von Hirsch et al. (1999) are not optimistic about the ability of
increased sentences to deter crime. In fact, they note that “present as-
sociation rescarch, mirroring earlier studies fails . . . to disclose sig-
nificant and consistent negative associations between severity levels
(such as the likelihood or duration of imprisonment) and crime rates”
(1999, p. 47). Further, they conclude their review by stating, “there is
as yet no firm evidence regarding the extent to which raising severities
of punishment would enhance deterrence of crime” (1999, p. 52).
However, like Nagin (1998), they do not explicitly accept the null hy-
pothesis that an increase in the size of criminal justice penaldes would
not reduce crime generally or any specific type of offense. Rather, thev
prefer to identifv gaps in our knowledge of deterrence and speculate
on the reasons for a lack of a “severity” effect on crime.

Von Hirsch cral. cite Nagin (1998) when noting that “the most seri-
ous deficiency of current deterrence research . . L is the absence of sys-
tematic inquiry into how much people know abour changes in the . ..
severity of punishment” (von Hirsch et al. 1999, p. 46). The studies
they located did not address “the link between changes in .. L severity
of punishiment and potential offenders’ awareness of the existence or
extent of such changes” (1999, p. 46). Similarly, the rescarch on of-
fender decision making and its amenability to deterrence does not con-
sider severity cffects. Finally, there was a clear lack of knowledge sur-
rounding the critical queston of “the extent to which penalties would
need to be increased in order to achieve a substantal reduction in



i
19

Anthony N. Doob and Cheryl Marie Webster

crime rates” (1999, p. 47). Arguably, we mayv simply have not (ver)
reached the threshold above (or under) which variation in sentence se-
verity affects the crime rate.

Like the first era of deterrence reviews, this second period also in-
cludes a notable exception to the majority of the reviews of the deter-
rence literature that have failed to find evidence supporting the hy-
pothesis that variation in sentence severity affects levels of crime. More
specifically, Levite (2002)—in a book entitled Crimie: Public Policies for
Crime Control and edited by James Q. Wilson and Joan Petersilia—
concludes that harsh sentences do, in fact, deter. In a chapter that
purports to focus on “assessing the existing empirical evidence on de-
terrence” (2002, p. 436), Levitt (an economist) has a relatively short
(3.5-page) section on “expected punishment and crime rates.” His con-
clusion that longer sentences have a deterrent effect is interesting, par-
ticularly in light of his selective assessment of the available evidence.
Specifically, Levitt ignores the large bulk of literature—and the exten-
sive review by von Hirsch er al. (1999)—which comes to a different
conclusion. In addition, although this section is quite short, he cites
certain research swudies that he, himself, suggests can be explained
more readily in terms of incapacitation. Indeed, he describes these

¢

studies in the end as “extremelv weak tests of deterrence because of
the potential incapacitadon cffects of prisons” (2002, p. 444).
Further, the evidence that Levitt cites on the impact of the three-
strikes legislation in various states is selective (i.e., other contrary pa-
pers are not referred to) and peculiar. For example, he suggests—in
support of the conclusion that harsh punishment deters—that the ef-
fect of three-strikes legislation in California “appears to be more con-

sistent with the predictions of deterrence”

than with incapacitation
(2002, pp. 444-45). To support this affirmation, Levict states that “be-
tween 1994 and 1998, California’s prison population grew at a rate
only slightlv above the national average (29 percent vs. 23 percent) and
California’s violent crime rate per capita fell 30 percent, compared to
20 perceent for the rest of the nation” (2002, p. 445). As far as we could
deduce, he seems to be suggesting that these two sets of percentages
would have to be equivalent in order to conclude that the three-strikes
legislation had no impact on levels of crime. This implication is, of
course, unusual for two reasens. First, it assumes that percent reduc-
tions in crime should be cquivalent no matter what the “starting
point” (e.g., that very low crime rates should decrease av the same
“rate” as very high crime rates). Second, it implicity supposes that
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there are no other influences on crime. Neither of these is a safe as-
sumption, except perhaps to an economist.

Levitt’s review focuses largely on only two studies—both his own
(Kessler and Levitt 1999 and Levite 1998)—as evidence “for a deter-
rent effect of increases in expected punishment” (2002, p. 445).” In ad-
dition, two other studies are cited in which offenders were interviewed.
However, this latter research relates more to individual deterrence
than to gencral deterrence. The fact that imprisoned offenders tell in-
terviewers that being sent to prison has taught them a lesson and that
they have given up criminal activity forever should not impress anyone
(2002, p. 446). Another two-page section on capital punishment is
equally void of data that conflict with the perspective that harsh sen-
tences deter. In other words, as with other parts of this assessment of
“existing empirical evidence on deterrence,” Levitt is remarkably se-
lective in the literature that he cites. This review is notable largely be-
cause it 1s so different—in the detail of its analvsis, its selection of ma-
terials, and its conclusions—from other published reviews.

For the sake of completeness, it is worth noting that the focus of the
reviews that we have addressed has been on crime generally rather than
on specific offenses. However, other summaries of the deterrence liter-
ature have heen produced that examine specific offenses (or offense
groups) as well as particular legislation. Interestingly, these reviews not
only continue to find little or no support for the notion that harsher
sanctions reduce levels of crime, but—in many cases—are bolder in
their conclusions than the more general summaries and, by extension,
more closely approach our position of (conditional) acceptance of the
null hypothesis.

More specifically, Cavanagh’s (1993) review on deterrence and drug
crimes for the U.S. Office of National Drug Control Policy is pessi-
mistic about the uscfulness of deterrence as an approach to reducing
drug crimes. However, like much of the more general literature, it is,

* Within the context of this essay, we discuss only the first of these swdies in any
detail. The Tatter research (Levite 1998), which examines the drop in offending as youths
shift from the juvenile justice system to the adult system, is a complex paper that appears
to us 1o have linde relevance for the question at issue. The main focus—for deterrence
purposes—is on the ratio of two quotients: (@) adult prisoners divided by adult violent
crime, and () juvenile delinquents/juvenile violent crime. The ratio of /b is said to be
the “relative punitiveness™ of the two systems (Levite 1998, p. 1173). This ratio is subse-
quently said to relate o the crime rate of those over the age of majority. Aside from
whether this ratio has anvthing to do with the relative severity of sentences, we do not
appear to have independent measures of “crime” that are not, themselves, related o the
relative punitiveness of the system.
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in the end, agnostic in its conclusion: “Research on the effects of in-
creased certainty, severity, and/or celerity of punishment upon levels
of crime is inconclusive. . . . In short, current research provides little
guidance for policy makers in this area” (1993, p. 46). In contrast,
in a chapter focusing on “drug control” in The

MacCoun and Reuter
Handbook of Crime and Punishinent—concluded that “severity of sanc-
tioning has little or no influence on offending” (1998, p. 213). Mauer
and Young (1996) came to the same conclusion about deterrent sen-
tencing more generally.

On occasion, one gets glimpses of the extent to which the notion
that differential sentencing severity does not affect crime is widely ac-
cepted among criminologists. Greenwood et al. (1996) estimated the
impact of California’s three-strikes legislation. They noted in their
analysis that “we assume no deterrent effect. That is, we assume that
the various alternatives [provided for in the new sentencing legislation]
reduce crime by removing criminals from the streets, not by deterring
criminals on the street from committing further crimes. This assump-
tion is consistent with recent research” (1996, p. 68). In a similar state-
ment, Tonry notes that “the clear weight of the evidence on the deter-
rent effects of marginal manipulation of penaldes demonstrates few or
no eftects” (1996, p. 137). Even James Q. Wilson—a man often identi-
fied with conservative views of crime—is not confident that harsher
penalties will deter crime, or at least drug crimes. In the concluding
chapter of a Crime and Fustice volume on Drugs and Crime, Wilson
notes that “every contributor to [the] volume agrees that significant
reductions in drug abuse will come only from reducing the demand
for those drugs” (1990, p. 534), and that he knows of “no serious law-
enforcement executive who disagrees with this conclusion” (p. 534).

Indeed, though noting that—in his view—supply reduction efforts
must continue, Wilson states that the “marginal product of further in-
vestments in supplv reduction is likelv to be small, especially at the in-
ternational level” (1990, p. 534). Further, he points out—albeit with
neither enthusiasm nor endorsement—that “many (probably most)
criminologists think we use prison too much and at too great a cost
and that this excessive use has had little beneficial effect on the crime
rate” (Wilson 1995, p. 499).

As is typically the case with social science, it is nor surprising that
the reviews of the rescarch literature on deterrence are not entirely
consistent. However, with the exception of the sclective reviews by
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Lewis (1986) and Levitt (2002), most summaries on the deterrence lit-
erature have not been optimistic about the ability of variations in the
severity of sentences to affect levels of crime in the community. In-
deed, the body of literature that does not support the research hypoth-
esis that harsher sanctions deter continues to grow in size and consis-
tency. Nonetheless, many would still like to see further research done
before they are willing to throw in the towel—or throw out the sock—
on deterrence. Said differently, while a great deal of effort has been
spent looking for the missing sock whose whereabouts continues to
elude us, reviewers continue to be reluctant in concluding that it does
not exist in this particular place and tme.

IL. Evidence Used to Suggest Harsher Sentences
Deter Crime

Any reviewer looking at an arca of social science that has been exten-
sively researched will almost certainly find contradictory evidence. The
reason can be one of two possibilicies. I is plausible that the relation-
ship discovered by these studies is real or genuine. It is also possible
that the association identified by this research is spurious or the resule
of random error whereby methodological, statistical, or conceprual
problems within the study produce misleading findings. To resolve this
conundrum, one must critically assess the evidence reported in the re-
scarch and examine trends over time.

There are in the deterrence literature—not surprisinglv—several
studies that conclude that harsher sentences reduce crime rates. How-
ever, the majority of the findings produced by this research are unrelia-
ble and, by extension, should cautiously be dismissed. Indeed, these
studies sufter from muldple problems that could clearly bias their
findings. In particular, the conclusions drawn by some rescarchers can
be more readily explained by mechanisims (c.g., incapacitation) other
than deterrence. In addition, the ways in which the principal variables
(severity of sentence or crime) are measured in some of the studies are
problematic, casting doubt on their meaning and implications. Fur-
ther, issues of questionable data selection raise skepticism surrounding
the generalizability of a number of the tindings. Similarly, several stud-
ies draw causal inferences that the nature of their data does not justifv.
Finally, no consistent patterns mav be found for some of the results,
suggesting the possibility of random fluctuation or chance occurrence.
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A. Studies That Can Best Be Explained by Mechanisins Other
than Detcrrence

Many of the studies that relate “crime levels” o “punishment lev-
els” suffer from a number of different problems (Nagin 1998). Aside
from whether an apparent drop in crime has anvthing to do with
changes in the criminal justice system, it is often virtually impossible
to differentdate increased severity from other possible causes. An in-
crease in severity is often associated (as it was in the United States)
with increased numbers of police and modifications in the manner in
which the police target crime. In this way, changes in severity are fre-
quently related to changes in the probability of apprehension. Further,
alterations in sentencing severity are frequently also associated with
modifications in release procedures (e.g., abolition of parole or restric-
tons in it). Thus, these changes may relate to “incapacitation” effects.
Looking at the “500 percent growth in prison populaton” (Nagin
1998, p. 28) that took place in the United States in the last two decades
of the twenueth century, Nagin notes that “any effect on the crime
rate of the increase in prison population reflects the effect of an amal-
gam of potentially interacting treatments” (1998, p. 28). Though rela-
tively little is fully understood about the drop in violent crime that
took place in the United States beginning in the carly 1990s, there is
no logical reason to attribute it to the general deterrent impact of in-
creased imprisonment.

This affirmation takes on particular relevance when examining Lev-
it’s 1996 study that was originally cited as evidence of the deterrent
impact of punishment severity. This paper assessed the effects of
prison overcrowding litigation on crime. In certain (largely southern)
U.S. states, large numbers of inmates were freed before their scheduled
release dates as a result of court orders to reduce overcrowding in
prison. In effect, the rotal amount of punishment that sentenced of-
fenders received was suddenly reduced on a oncc-only basis for those
who were incarcerated at the time of the licigation. Levitt suggests that
the apparent increase in crime that occurred in these states following
this event was a resule of a reduced deterrent impact (due to abbrevi-
ated prison terms).

Various other commentators (Nagin 1998; von Hirsch et al. 1999)
have noted that the impact—if one actually exists—of the early release
of a large number of prisoners is more plausibly related vo the reduced
incapacitation effect of suddenly freeing them. Levitt himself, in his
2002 review of deterrence, appears to agree that the results are explain-
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able by incapacitation. More generally, though, Nagin points out that
“Levitt’s estimate [of crime increases caused by the unanticipated re-
lease of prisoners] is not likely to be informative about policies affect-
ing prison sanctions for specific tvpes of offenses” (1998, p. 29).

Beyond these obvious problems, Levitt also failed to control for
other possible explanations. Knowing that something changes (in this
case, crime rates) after some event occurs (release of prisoners from
prison) does not identify that event as the only possible cause. The pa-
per provides no evidence of the mechanism that would explain the in-
crease in crime. For example, no data are reported that would suggest
that anvone (least of all potential offenders) believed that time served
in prison would be less than it had previously been (nor, of course, was
there any evidence that it would be less in the future). One might sug-
gest that a potential offender who was aware that large numbers of
prisoners had been released before their scheduled dates might also be
suthciently informed to realize that this reduced punishment for one
group of offenders had no necessary bearing on the penalty which he
or she would experience if apprehended and convicted vears (or even
decades) later for a similar offense. That is, unless, of course, the of-
fender had read Levitts paper.

Another paper that inexplicably makes it into the deterrence litera-
ture as support for a deterrent effect of harsher sentences is one by
Marvell and Moody (1994). The study is framed in terms of incapacita-
tion and focuses largely on the problem of estimating the number of
offenses that prisoners might have committed if they had been in the
community. In a complex analysis, they suggest that changes in prison
populations in the United States are associated with changes in crime
rates for certain offenses. However, there are numerous difficulties in-
volved in interpreting this article as evidence of deterrence. Among
them, no ateempt is made to estimate general deterrent effects inde-
pendent of incapacitation cffects or the effect of the changes in the
likelihood of apprehension, cither of which could plausibly account for
their resules.

Once must be vigilant in separating the effects of certainty from those
of severitv. A study by Wright (1996) demands a careful reading of his
results in order not to confuse these two issues. In responding to those
who suggest chat variadons in harshness within the range that would
be plausible in most societics would not add deterrent value, Wright
cites evidence that a “summary of sophistcated studies of drunk driv-
ing penalties shows that tougher enforcement efforts and more certain
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punishments generally reduce drunk driving rates” (1996, p. 262). We
do not take issue with either the cited finding or the specific statement
that is made. Rather, we point out that a reader who was not carcful
in differentating between severity of penalty and certainty of appre-
hension (“rougher enforcement efforts and more certain punishment”)
could casily have been misled to believe that this statement supports
the idea that “prisons can achieve the objective of general deter-
rence”——the topic of this section (Wright 1996, p. 262).

Although not explicitly framed as a contribution to the deterrence
literature, a study by Langan and Farrington (1998) has sometimes also
been cited publicly as an example of the wavs in which national sen-
tencing policies aftect erime. For example, the English Sunday Times
concluded on the basis of this studyv that “the report appears to be a
vindication of tough American policies such as ‘zero tolerance’ polic-
ing, ‘three strikes and vou’re out,” which sends repeat offenders to jail
for lite, and frequent use of custodial sentences” (Rufford 1998, p. 2).
This is clearly a more sophisticated study than many. However, several
weaknesses deserve careful consideration.

First, this article could be seen to encourage the reader to mistak-
enly draw causal inferences abourt the relationship beoween criminal
justice practices and crime levels. The study looks at crime and “pun-
ishment” trends in two countries (the United States, and England and
Wales—“England” for short) and “shows” that increases in “punish-
ment” are associated with decreased crime in one country (the United
States) while decreases in “punishment” are associated with increased
crime in another (England). The problem with studies of this kind as
evidence of deterrence is obvious: an infinite number of explanations
can be offered for any single wend. For instance, an increase in the
homicide rate in Canada during the 1960s could just as easily be aterib-
uted to the end of executions in Canada in the early 1960s, the growth
in the proportion of the population of voung males that took place at
that time, the increased popularity of the Rolling Stones, sun spots, or
none of the above. Said differently, a rise in crime in a particular juris-
diction (or nation, as is the case here) might be caused by any number
of factors: decreased social services, increased enforcement (or in-
creased numbers of police officers to apprehend offenders), broad so-
cial changes in the community, or some other alteration in the opera-
tion of the criminal justice svstem. Thercfore, studies such as this one
may be usctul in developing hypotheses, but they cannot be used as
serious explanations for changes in crime levels.
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Further, the Langan and Farrington (1998) report looks at crime
(measured both by victimization surveyvs and police reports) and the
operation of the justice svstem in the United States and England, and
suggests that the trends in crime and those in “punishment” (or the
reaction to crime) in the two countries are different. By juxtaposing
these trends in both nations, Langan and Farrington are implicitly ask-
ing the question of whether trends in crime are affected by trends in
punishment. Unfortunately, these are not the ideal data to answer this
question, given the doubtful comparability of the two countries under
study. Crime patterns and criminal justice policies have changed in the
past two decades in England and in the United States. Moreover, they
have changed in different directions. While the United States has
tended to favor intensive criminal justice processing, England has pre-
terred more selective prosecution of crime, divertng relatively minor
offenders out of the system and attempting—somewhat inconsis-
tentlv—rto develop punishments in the community and thereby limit
the use of imprisonment. Similarly, crime pateerns have also varied in
the two countries. Murder rates in England have been low and un-
changed since 1981, whereas American rates look more like a roller
coaster: going down in the carly 1980s, up in the late 1980s, and then
down again since 1991 (Langan and Farrington 1998, p. 4, tig. 3).
Comparing other specific crime rates across countries is equally prob-
lematic. Looking at robbery as an example, police statistics suggest that
firearms were used in 3 percent of English robberies and 41 percent
of U.S. robberies (Langan and Farrington 1998, p. iii).

Despite these inherent problems, this report compares the crime
levels in these two countries across time. The danger of this practice
is illustrated by a news repore that quoted one of the authors of the
study—Parrick Langan—as saving, “With rising punitiveness in the
U.S., erime rates are falling. In England, there is less punitiveness and
crime rates are rising” (Johnston 1998, p. 2; Lardner 1998, p. 2).
Though perhaps descriptive, the causal inference suggested by this
statement berween the severity of criminal justice practices and levels
of crime is clearly not justified on methodological grounds given the
nature of the data,

The sceond weakness of this study s its use of problematic mea-
sures. In the summary that the authors prepared on the “justice sys-
tem’s impact on crime,” Langan and Farrington state, “Negative cor-
reladons in England between wends in punishment sk and crime
trends offer the strongest support for the theory that links falling risk



160 Anthony N. Doob and Cheryl Marie Webster

of punishment to rising crime. Specifically, since 1981 the conviction
rate fell in England and English crime rates . . . rose. . .. Likewise, the
incarceration rate fell, and English crime rates . . . rose” (1998, p. 38).
While statements such as these might seem to imply that failure to in-
carcerate people caused crime to rise (sce p. 28 for “graphic” evidence
that “incarceration rates” fell in England while rising in the United
States), they may be more a reflection of misleading measures than ac-
tual patterns in the data.

There is more to the term “incarceration rates” than meets the eve.
This variable does not mean the rate at which convicted offenders are
put in prison. Rather, this variable—cxplained in the notes associated
with a set of figures—is “the number of incarcerated persons per 1,000
alleged offenders {which was| obtained by dividing the number of juve-
niles and adults sentenced to incarceration for the specified crime dur-
ing the year . .. by the number of persons committing the crime [taken
from police reports of crime, whether or not the offender was appre-
hended] . . . that vear” (1998 p. 62, emphasis added). Langan and Far-
rington state that incarceration rates are going “down” in England.
However, in order for a person to be incarcerated, the offender has o
not only be apprehended and convicted but also sentenced to prison.
Hence, while the rate at which convicted offenders go to prison could
plausibly remain the same, a decrease in apprehension or conviction
rates would mean that the “incarceration rate” will still go down. The
authors present changes in “conviction” rate in England and, not sur-
prisingly, they tend to go down (1998, p. 18). However, this decline
does not necessarily reflect “failed” prosecutions. On the contrary,
these data are “convictions per 1,000 offenders” (apprehended or not).
Failure to apprehend can obviously lead to failure to convict. But so
can criminal justice policy. If minor offenders are apprehended but not
prosecuted in the courts—instead being dealt with in the commu-
nity—there will be a decrease in “convictions” (and, consequently, a
decline in both the “conviction rate” and the “incarceration rate”).
Using this tvpe of definition, a successful diversion program—in which
many minor offenders are placed in programs that might even reduce
recidivism—would lead to a “lower conviction rate” and a “lower in-
carceration rate.”

Similar skepticism surrounding the meaning of their measures arises
with another variable: “days of incarceration an offender risks serv-
ing.” The figures presented by Langan and Farrington show thar the
values of this measure are generally going up in the United States



Sentence Severity and Crime 161

while they are unchanged or going down in England. FHowever, one
needs to carefullv examine the meaning attributed to this factor. As
they explain, “‘Days of incarceration an offender risks serving’ were
obtained by multiplving the probability of conviction given an offence
... by the probability of incarceration given conviction and by the av-
erage number of days served per incarceration sentence” (Langan and
Farrington 1998, p. 63). In other words, let us assume that there are
1,000 burglaries in England, that approximately 60 percent of them are
reported to the police (see p. 8), and that the police “record” about 40
percent of them (p. 10). Not evervone gets apprehended. In fact, most
do not, and some of those who are apprehended are found not guilty.
Some are also diverted into community programs. The result is that
there are about eight burglary convictions per 1,000 alleged burglars
in England (p. 18). About 40 percent of those convicted (see p. 22) are
incarcerated. The report suggests chat there are only about two bur-
glars incarcerated per 1,000 alleged burglars (p. 28). These two bur-
glars who make it chis far in the process are cach sentenced to about
twelve months (p. 30) and each serves about six months (p. 32). In
other words, the authors argue that twelve person-months (365 days)
are served for 1,000 burglaries. Hence, the “days of incarceration a
burglar risks serving” is less than one, or roughly 365/1,000 davs or
0.4 davs (p. 36). This figure is meaningless since the “days of incarcera-
tion a burglar risks serving” largely reflects the fact that most burglars
are not apprehended.

The third problematic area of this study is, ironically, its findings.
Even if the measurement difficulties were put aside, several of the re-
sults do not support their general conclusion that punishment severity
aftects crime trends. In particular, the measures of changes in punitive-
ness (Langan and Farrington 1998, p. 22) show essenually no change
in the likelihood that a convicted offender will be sentenced to incar-
ceration. While they tend to show that for property offenses, the
United States incarcerates more, the court-based incarceration rates—
that is, the probability that a convicted offender will go to prison—
are essentially unchanged. Further, if onc is interested in the “average
incarceration sentence imposed on convicted offenders,” one finds
that, if anything, they tended to go up in both countrics (or they staved
the same) (1998, p. 30). Finally, the percent of tme served “is gener-
ally about the same in the U.S. and England” (1998, p. 33), and the
changes over time are small and inconsistent (sce p. 34, figs. 61-60).
In other words, the inferences about “crime going up as punishment
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risk goes down” have nothing to do with punishment as meted out by
the courts.

The inference that “increased punitiveness” is associated with lower
crime rates is challenged by referring to the authors” own words: “cor-
relations [in the United States] between punishment severity and crime
trends were mixed (table 2, p. 39). Approximately half were positive
[more punitiveness, more crime] and half were negative [more puni-
tiveness, less crime]. Moreover, in instances where there were negative
correlations, they were often weak. Furthermore, . . . correlations be-
tween punishment severity and [victimization] survey crime rates often
had a different sign than correlations between severity and police-
recorded rates for the same crime. In short, trends in punishment se-
verity had an inconsistent relationship with trends in crime in the
U.S.”7 (1998, p. 38). They subsequenty point out that some consis-
tency existed for burglary but provide no explanation as to the reasons
for the “consistency” for this particular offense and not others. Fur-
thermore, the authors show these same mixed findings for England as
well, providing little consistent support for the relationship between
punishment severity and crime.

B. Problems of Measurement (Either of Severity or of Crime)

As Langan and Farrington (1998) demonstrate, measures matter.
Unfortunately, this study is not unique in its lack of measures appro-
priate for examining the effects of sentence severity. For instance, a
studv by Klepper and Nagin (1989) has been cited as evidence of a de-
terrent effect of sentence severitv. This article uses a scenario-based
methodology to ask questions concerning a hypothetical case of tax
evasion by a plumber to 163 students enrolled in an evening master’s
program of public management, presumably at Carnegie Mellon Uni-
versity. The measure of perceived severity of sanctions was the esti-
mate given by the student of the chances that a tax-evading plumber
would face criminal prosecution.

A somewhat simplified summary of one aspect of the findings is that
students who thought that the tax-evading plumber would face crimi-
nal prosecution indicated that they would be less likely to evade tax if
they were in the plumber’s position. While these results appear to be
compatible with a “deterrent” interpretation, Klepper and Nagin
(1989) suggest that they are also consistent with the hypothesis that
“the perceived probability of criminal prosccution is also a function of
the taxpaver’s noncompliance behavior” (1989, p. 238). Said differ-
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ently, the fact that a person breaks the law can affect that person’s esti-
mate of the likelihood of apprehension. A person who breaks the law
and does not get caught may change his or her views of the likelihood
of being caught. In other words, the person’s perceived apprehension
risk may be the result of offending, not the other way around. Von
Hirsch et al. suggest that although Klepper and Nagin “treat risk of
prosccution as a severity variable, in view of the collateral social conse-
quences of prosecution for the middle class individuals potentially in-
volved” (von Hirsch et al. 1999, p. 35 n.), risk of prosecution is proba-
bly best considered to be related to certainty.

Beyond these measurement problems, we would, generally speaking,
agree with von Hirsch cral. (1999) in their general critique of this tvpe
of methodology: “Scenario studies, one must remember, do not mea-
sure subjects’ actual behavior, but only how they say they would behave
in a given hypothetical situation (i.c., ‘armchair deterrence’). A great
deal therctore depends on whether the researchers have been success-
ful in developing hypothetical situations in a way that is likely to reflect
respondents’ real-life behavioral choices™ (1999, pp. 34-35). As they
further note, these studies explore the link from “respondents’ percep-
tions of the certainty or severity of punishment to their potential crim-
inal choices. They do not explore the link from criminal justice policy
changes to changes in those perceptions” (1999, pp. 34-35). Cavanagh
(1993) summarizes the problems of many scenario-based seudics in his
review (conducted for the U.S. Office of National Drug Control Pol-
icy) of the deterrence literature in relation to drug crime but which,
we argue, is equally applicable o the study by Klepper and Nagin
(1989): “the sample is upper-middle-class and not at all representative
of persons who are most likely to consider indulging in felonious be-
havior. Second, the responses are descriptions of how respondents feel
they would hehave in hypothetical situations not actual behavior in
those situations” (Cavanagh 1993, p. 41).

In other papers, additional difficultics emerge in knowing exactly
what a measure means. In a study claiming a deterrent effect of punish-
ment severity on crime, Reilly and Wite (1996) examined certain crime
rates across time in forty-two English police jurisdictions. Though the
study purports to find correlations between harsh punishment and lev-
cls of crime, its measure of severity—the length of prison stay, given
conviction—is peculiar under the circumstances. Indeed, it uses only
average sentence length as its measure of severity, ignoring the fact
that the probability of going to prison was relatively low in many in-
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stances as well as variable across time. As such, it is unclear in this
study what the “severity” variable is actually measuring.

C. Data-Selection Issues

While no study is perfect, it is important to be able to understand
the logic involved when data are selected for inclusion in a study. Un-
fortunately, this sclection process is not always clear, raising doubts
about the validity of the findings. For instance, in a study cited by Lev-
itt (2002) as evidence that harsher sentences deter, Kessler and Levitt
(1998) actempt to separate the impact of variation in sentence severity
on deterrence and incapacitation by examining a referendum-induced
sentencing policy change that came into effect in California in 1982.
This alteration increased the sentences for a set of crimes that were of
particular concern to members of the public (i.e., willftul homicide,
rape, robbery, aggravated assault with a firearm, and residential bur-
glary). Kessler and Levitt compared changes in rate of these offenses
to those of six other crimes not affected by the referendum (i.e., non-
residential burglary, motor vehicle theft, theft under $200, theft over
$200, nonaggravated assault, and aggravated assault without a firearm).

The first problem is obvious: the two groups of offenses constitute
considerably different sets of crimes, and there is no reason to expect
that short-term changes in one set (e.g., the more serious first set)
might normally be expected to parallel those in the other set (the less
serious oftenses). Furthermore, the second group is generally more
prevalent than the frst. Finally, we could find no clear and convincing
rationale for comparing these two subsets of crimes.

However, the most important problem wich the paper is the re-
searchers’ inexplicable choice of data points to examine. More specifi-
cally, Kessler and Levitt (1998) chose only two data points (1979 and
1981) before the change in sentencing policy and two points subse-
quent to it (1983 and 1985). The reason for restricting the time after
the change in policy to 1985 was said to be to avoid contamination by
incapacitation effects (i.¢,, crime reduction because potential offenders
were in prison longer). While it was argued that this incapacitative im-
pact would likely occur only after the sentence enhancements took ef-
ect (i.e., some number of vears after sentencing), the deterrent impact
of the change in sentencing policy was expected to be immediate.
However, we are left wondering why the even-numbered vears were
not included. For statistical reasons, it would also have been advisable
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TABLE 1

Trend in Residential Burglary, 1979-85

No. of Crimes

Year (in Thousands)

1979 328

1981 369

1982 Change in sentencing policy
1983 309

1985 301

Source.—Kessler and Levite 1998, p. 26, table 1.

to break this time period down into shorter intervals to obtain more
data observations, thereby more accurately illustrating any wrends.

EEven more perplexing is the reason guiding the authors’ decision to
examine only two pre- and postintervention data points. Without addi-
tional obscrvations, we have no idea of the overall pattern before the
change in sentencing policy. While Kessler and Levite claim that the
rate for the serious crimes had been going up (on the basis of a com-
parison of 1979 vs. 1981 only) but was reversed by the alteration of
policy (in 1983 and 1985), we have no way of verifying this interpreta-
tion. To illustrate this problem more clearly, potentially the easiest
wav 1s to look at (suuplified) data presented for residential burglarv—
the crime which the authors suggest showed the largest deterrent ef-
fect. The data are presented in wable 1.

Kessler and Levitt argue that the change in policy that took place in
1982 reversed an upward trend. The problem with the “trend” betore
1982 is that it is based on only two observations. Tt is not difficult to
find a consistent trend with two data points. However, the interpreta-
ton of their “rend” (and, by extension, the conclusions drawn con-
cerning a deterrent impact of the change in sentencing policy) could
be considerably different depending on the values of other preinter-
vention observations. To demonstrate, we have constructed three sets
of hvpothetical data for odd-numbered vears beoween 1965 and 1977,
Kessler and Leviet's data for 1979-83 arc also presented in table 2.

[f the preintervention data had looked like Pactern A, no one would
plausibly believe that the change in sentencing policy had any positive
impact on crime. The aberrant vears would be 1979 and 1981 —the
vears before the changes in policy. The vears after the change in policy
would be simply viewed as “normal” vears. Pattern B would illustrate
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TABLE 2

Hypothetical and Actual Trends in Residential Burglary

Pattern Pattern Pattern

Year A B C
Hypothetical dara:

1965 300 450 210

1967 3035 410 245

1969 304 425 253

1971 309 372 277

1973 303 355 289

1975 306 370 301

1977 302 330 315
Actual data:

1979 328 328 328

1981 369 369 369

Change in law
1983 309 309 309
1985 301 301 301

a general downward trend that was not completely consistent but con-
tinued through the period of the law change. Again, the evidence
would not support the conclusion of a treatment effect. Only Pattern
C could possibly be argued as demonstrating an intervention effect.
These data display a general increase over time that is followed by a
decrease occurring after 1981. If this decline continued and was consis-
tent over time, it could plausibly be interpreted as being related to
some event happening in 1982. However, without additional data
points following the change in law, it is equally impossible to assess
the postintervention trend. Indeed, the point that we are making is a
simple one. Crime trends are not always consistent across time. As
such, two points simply cannot be used to describe a “trend.” In our
opinion, no conclusions should be drawn from this paper.

A similar paper (Kessler and Levitt 1999) extended the analysis to
include one more odd-vear data point (1977) before the change and
two more observations after the change (1987 and 1989). Interesungly,
the risk of contamination by incapacitation effects—used to justity
their prior study’s rejection of data bevond 1985—no longer seemed
to be a concern. Further, their examination of only odd-numbered
vears still remains a mystery. Similarly, despite having added three
more data points to their analysis, we continue to be surprised by the
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choice of statistical techniques emploved by Kessler and Levitt. Their
data (or extended versions of them from publicly available data
sources) are virtually ideal for carrying out an interrupted time-series
analysis. This statistical approach—often used in social science—not
only constitutes a considerably more powerful test of their research hy-
pothesis, but also has the additional virtue of being able to handle data
from even-numbered vears just about as easily as they can for those
from odd-numbered years.

Beyond this continuing enigma regarding the limited number of
(odd-numbered) data points, only four “noneligible” crimes were used
as comparison in this paper. Flowever, the authors included an addi-
tional comparison between California and the rest of the United
States. Rates were reported rather than numbers of crimes as had been
the case in the earlier study. The principal problems with the findings
of this paper are twofold. Anomalies in the results are not adequately
explained. For example, one of the four “noncligible crimes” (burglary
of a nonresidence) appears to show a dramatic drop in rate after the
intervention that, presumably, had no bearing on this offense. In addi-
ton, the findings of this research are not discussed adequately within
the wider deterrence literature. More specifically, this study (as well as
the one preceding i) examines the impact of a legal change that is sim-
ilar to the three-strikes legislation or other harsh sentencing practices.
Although their findings are not consistent with those presented in
other published research, Kessler and Levitt do not—for the most
part—address this difference.

D. Studies in Which the Lffects Do Not Show a Consistent,
Replicated Patrern

Given that there are no aceepted theories that explain or predict
when differential sentencing practices are expected to affect erime and
when they will not, one has special coneerns about research whose
findings arc inconsistent and, by extension, theorctically inexplicable.
In particular, a studyv by McDowall, Loftin, and Wicrsema (1992)
needs to be considered in light of this concern. This research examined
the effects of laws imposed in three American states (Michigan, Flor-
ida, and Pennsylvania) that cereated mandated minimum prison sen-
tences for offenses that involved the commission of certain other of-
fenses with a firecarm. The researchers looked at data from six cities
(three in Florida, two in Pennsylvania, and one in Michigan) for homi-
cides, assaules, and robberies with and without a fircarm. There was an
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overall effect on gun homicides, but not gun assaults, or gun robberies.
Further, the gun homicide effect showed up in Detroit, Philadelphia,
Pittsburgh, and Tampa, but not Jacksonville and Miami. Gun assaults
went up in Tampa and down in Jacksonville. Armed robberies were
unaffected by the law.

Attributing these findings to deterrence is clearly problematic in that
there is no theoretical reason that would predict effects on gun homi-
cides but not on the other two (considerably more common) offenses.
Similar arguments can be made for the appearance of an impact in
some cities but not in others. More particularly, it is difficult to under-
stand, given the magnitude of homicide penalties, how the expectation
of an additional few years to onc’s sentence in a homicide offense
would deter someone from committing the crime while the homicide
penaley (without the fircarm penalty added) would not have the same
deterrent cffect. Presumably, these results would only be relevant in
those homicides that occur while committing another offense and in
cases in which the sentence was less than life in prison. While the au-
thors attribute the discrepancy to differences in the quality of the data,
they provide us with no hard evidence on which to evaluate this expla-
nation.

Another study that should be included within this wider category of
theoretically inexplicable findings is one by Grasmick and Bryjak
(1980). This research constitutes one of the more thoughtful survey
studies on the deterrent impact of perceived punishment. It was carried
out by asking 400 ordinary city respondents to indicate which of eight
“crimes” (e.g., theft, littering, using fireworks within city limits) they
had committed in the past. They were also asked the likelihood of be-
ing arrested by the police if they did each of these acts. Finally, the
authors used two measures of the severity of the punishment: the
chances of being imprisoned if the respondents were arrested, and one
that might be called a “subjective” measure of severity. More specifi-
cally, study participants were asked to imagine that they had been ar-
rested and found guilty, and were handed down the punishment that
they thought they would get. They were subsequently required to “in-
dicate how big a problem that punishment would create for {their] life”
(1980, p. 480).

Clearly, there is a problem with the design of the study: the “crime”
measure is retrospective and refleces what the person did in the past.
In contrast, the certainty and severity measures are “current.” In de-
terrence theory, we are interested in the opposite temporal ordering.
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Nevertheless, the data are worth examining. As we described, there are
four relevant measures: involvement in crime, a composite measure of
the certainty of being apprehended, severity measured by a composite
measure of the likelihood of imprisonment, and severity measured by
the respondent’s estimate of the degree to which the expected punish-
ment would be a problem for them.

The respondents were divided into four groups according to how
likely—across the cight otfenses—they thoughe it was that they would
be apprehended if they committed each of the offenses. From data pre-
sented in table 1 of the report (Grasmick and Bryjak 1980, p. 479), we
estimated that most or all of the respondents in the highest-certainty
group answered (combined across the eight offense categories) that

113

they “probably would be” or “definitely would be” arrested by the po-
lice if they committed these offenses. For these people—and these
people only—the subjective measure of severity (how much of a prob-
lem it would be if the respondent received the punishment that he or
she expected) made a difference: those who andicipated that the ex-
pected punishment would have a serious effect on their lives were less
likely (in the past) to have committed these offenses. In other words,
crime involvement and subjective measures of severity were correlated
in the direction consistent with deterrence theory.

FFor the other three groups—who indicated lower likelihoods of be-
ing apprehended—there was no relatonship between subjectve sever-
ity and offending. In fact, rather mundane findings emerge when one
uses this measure. More specifically, if vou think that vou are likely or
certain to get caught, the subjective estimate of the effect of the pen-
alty for vou makes a difference. Inversely, if vou think that the likeli-
hood of apprehension is less than “likely or certain,” the subjective se-
verity of the penalty has no ctfect. The deterrence literature is full of
findings that people do not commit serious criminal offenses when
they think that they are going to get caught and they believe that the
expected penalty would be devastating to them. The problem with
many criminal offenses is that the objective—and subjective—Ilikeli-
hood of being apprehended is undoubtedly low. Tt is likelv that few
people commit offenses thinking that they probably or definitely would
be caught. Hence, these data—although logical—are not particularly
helpful in - determining legislative or judicially created  sentencing
policy.

It is also noteworthy that the conventional measure of sceverity—

whether the respondent thought that prison would be the uldmare re-
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sult of arrest—showed a rather peculiar relationship to offending.
Those who were most likely to think that they would be jailed if ar-
rested were most likely to be those who had committed offenses. This
result is clearly in the opposite direction from that predicted by deter-
rence theory. Indeed, whatever the reason for these findings, thev do
not support the notion that harsh sentences will deter.

E. Studies in Which the Conclusions Seemt to Be at Odds with the Data

In an extensive analysis of the implementation and impact of three-
strikes and truth-in-sentencing legislation in various American states,
Chen (2000)—in a political science dissertation with James Q. Wilson
as co-chair of the committce—provides a set of findings that is not
always, in our assessment, consistent with her commentary on these
findings.” Her main analvsis of the impact of this type of legislation on
crime rates consists of an assessment of crime data in fifty states over
a twelve-vear period. Each of these “state-vears” appears to be consid-
ered a data point for her principal analvses. The best evidence that she
could find of an impact of the sentencing legislation on crime appears
to come from an analysis that, in effect, apparently compares the four
post-three-strikes vears (1994-97) for California with all other state-
vear combinations.

The findings are instructive for those interested in deterrence, even
though the author suggests (2000, p. 58) that the effects (presumably
for some of the less serious crimes, in particular) could be due to inca-
pacitation rather than deterrence. The reason for this is that some of-

fenders—under three-strikes legislation in California—would get a
prison sentence under the new law but would not have been impris-
oned prior to its enactment. In addition, some offenders would get dra-
matically longer sentences than they would have prior to the imple-
mentation of the three-strikes laws.

Chen (2000) presents the findings as supportive of deterrence. In
summarizing the “trend in California after three strikes,” she states
that “most coefficients [in her analysis of the impact of the legislation
on crime| [are] not significant, but they are large in magnitude and
show a very clear pattern” (2000, p. 98). It must be remembered that

* This is an extensive disseraation addressing a number of questions refated to the leg-
islative choice to impose three-strikes and “truth in sentencing” laws as well as their
effects. It uses several different sets of data and provides some interesting and useful
findings. Our concerns are limited only to the inferences related to the general deterrent
impact of the three-strikes legislation.
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her analysis had 600 data points. Particularly with such a large N, it is
our conservative view that findings that are “not significant” are best
thought of as exactly that: not significant. “Not significant” in ordinary
circumstances means that one docs not reject the “null hypothesis”
that there is no impact of the treatment variable—in this case the
three-strikes legislation—on crime. Despite this traditional practice in
social science, Chen concludes that “even when pre-existing trends in
California and in other Three Strikes states are included as control
variables, a consistent pattern of substantial declines was found in the
growth rates of several types of crime, and these declines appeared to
be temporally and spatially correlated with the adoption of Three
Strikes and [Truth in Sentencing] in California. Large and statistically
significant declines occurred in motor vehicle theft. These findings are
consistent with the idea that deterrent effects are more likely to exist
for property offenses, which are more likely to be ‘calculated’ than vio-
lent crimes” (2000, p. 236).

Social scientists generally accept as “statistically significant” some-
thing whose likelihood of being a “chance” eventis less than 3 percent.
In contrast to most traditional social scientific research, Chen uses the
10 percent level for her main analyses. As such, one would expect to
see instances that she calls “significant” effects that are, in face, random
(chance) events more often in her findings than in most others in the
social sciences. The results that she presents as showing an impact
of three-strikes and truth in sentencing in California are shown in
table 3 (2000, pp. 82-85).

It is worth repeaung that she describes these findings—mislead-
ingly, in our opinion—as supportive of the conclusion that the legisla-
don had an effect in California. However, she clearly concludes that
three-strikes legislation does notappear to have had an effect on crime
nationwide.

[n a later pare of this same document, she presents a more detailed
analysis of what is apparently part of the Zimring, Hawkins, and
Kamin (2001) data described briefly elsewhere in this essay. This anal-
vsis examined the proportion of people wich “strikes” who were ar-
rested before and after the three-strikes taw came into force. Her de-
scription of the findings is illuminating, particularly when juxtaposed
with information provided in the footnotes. In the text, Chen states
that “robbers, property offenders, and drug offenders with two serikes
[or more| on their criminal records all represented a much smaller pro-
portion of the post-three-strikes sample than they did in the pre-three-
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TABLE 3
Summary of Findings, Chen (2000)
Crime Category Statistical Significance
Overall violent crime N.S.
Overall property crime N.S. at the traditonal 5 percent level, “significant™ at
p<.10
Murder N.S.
Rape N.S.
Aggravated assault N.S.
Robbery N.S.
Burglary N.S.
Larceny N.S.
Motor vehicle theft N.S. at the tradidonal 5 percent level, “significant” at
p<.10

Source.—Chen 2000, pp. 82-85.
NoTe.—N.S. = not significant.

strikes sample, lending support to the idea that three-strikes had some
impacts on the offenders in these categories who were most likely to
receive the mandatory ‘third strike’ sentence of 25 years to life” (2000,
pp- 173-74). However, she notes later in the text that these findings
were not significant. Footnote 79 tells the careful reader that the statis-
tical tests applied to these data demonstrate that the likelihood that
each of these findings is a result of chance is 32 percent for robbers,
54 percent for property offenders, and 52 percent for drug offenders.
Given that social scientists typically accept the 5 percent standard, we
believe that these findings are best described as being “chance” or
“random” events and not worthy of consideration. Indeed, these sig-
nificance levels suggest that no differences exist between the pre- and
postintervention periods for these particular offenses.

Finally, it is noteworthy that Chen found no significant effects (even
at her impoverished definition of significance) for three-strikes legisla-
tion across the United States on any of her nine measures. She attrib-
utes this largely to the fact that these laws were not implemented as
thoroughly elsewhere as they were in California. Flowever, from a de-
terrence perspective, this is not of central impartance: the legislation
received a great deal of publicity, and it took careful studies such as
her own—carried out years afterward—to discover that the laws were
not being used as extensively as one might have thought. We doubt
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that many offenders were conducting complex multivariate analyses to
determine if three-strikes legislation was being fully implemented.

II1. Evidence Suggesting That Increased Severity
of Sentences Will Not Deter

Philip Cook (1980) suggested—more than twenty vears ago—that pol-
icy experiments would, in the end, provide the most useful evidence
for assessing the effects of harsh sentences on crime. The three-strikes
laws, and other dramatic changes in sentencing policy in the United
States introduced in the last ten years, fulfill this prophecy, creating an
almost ideal environment for testing deterrent effects. Deterrence is
ultimately a percepeual theory: the potential offender must hold the
belief that increased penalties will result from apprehension and con-
viction. Three-strikes legislation in various states of the United States
was introduced during a Aurry of publicity and, in California, as a re-
sult of a referendum vote. Hence, the opportunity for people to know
about the increased penalty was much higher than would occur if high
penalties were imposed simply through routine cases in a courtroom.

We suggest in this section that the continuing absence of firm evi-
dence demonstrating the existence of crime-reduction patterns attrib-
utable to general deterrent effects of these dramatically harsher sen-
tences is important. However, our examination of the literature is not
limited to this tvpe of research. Rather, we extend the perceptual ele-
ment—central to the three-strikes avenue of inquirv—to studies that
examine the offenders’” thought processes. Particularly when combined
with individual studies or programs of research focusing on specific
tvpes of offenses or criminal justice punishments, the consistency of
findings provides the most convincing evidence yet that variation in
sentence severity does not affect crime levels.

A, Simple Deseriptive Data on Three-Strikes Laws

We begin our examination of the three-serikes laws and deterrence
with several fairly simple descriptive studies. In our opinion they illus-
trate the importance of looking at the impact of sentencing reforms
broadly rather than selectively. The starting point for a study by Zim-
ring, Hawkins, and Kamin (2001) was a statement by the governor and
atrorney general of California implving that the three-strikes legisla-
tion was responsible for a 27 percent to 31 percent drop in crime.
However, these researchers note that the rapid decline in these erime
measures in California had started before the three-strikes laws came
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into torce, and that the drop in crime in Los Angeles (the country’s
second largest city) was less than the drop in New York and Chicago
(cities that did not have three-strikes legislation at the time). The only
evidence that they could find that was possibly consistent with a deter-
rent impact of this type of law was that the proportion of felony arrest
suspects (in a sample of large California cities) who were eligible for
enhanced sentences under the three-strikes legislation decreased by 1.1
pereent. However, this very small effect held only when one examined
arrests of third-strike-eligible offenders, but not second-strike-cligible
arrests. Given that these are arrest data (rather than crime data) and do
not consistently meet normal standards of statstical significance across
groups eligible for increased penalties, the conclusion that the authors
drew appears to us to be reasonable: “The decline in crime observed
after the effective date of the Three Strikes law was not the result of
the statute” (2001, p. 101).

Nevertheless, Zimring, Hawkins, and Kamin (2001) are cautious
about dismissing the possibility that there was an impact on third-
strike-eligible offenders. Clearly, though, we should recall that the
only data they have on this aspect of the impact of the law relate to
arrests rather than offending by this group or to overall crime rates.
is

Further, the impact on arrests—if due to the change in the law
very small. As the authors point out in the context of noting that there
may be a weak deterrence effect on arrests of the third strike, “The
most obvious practical finding of this study is the tiny maximum im-
pact of the new law on crime in California” (Zimring, Hawkins, and
Kamin 2001, p. 105).

The concern one might have with this study is that other causes of
the change in the pattern of arrests were not examined. In particular,
the measure that is used is the proportion of sccond- and third-strike-
eligible suspects in certain California cities. For some offenses, the
rates of clearance by arrests are low. In addition, other possible expla-
nations (c.g., changes in police targeting of potental offenders) were
not considered. In addinion, there is no evidence that the legislation
had an overall impact on crime in California. Further, their use of only
two data points before and after the implementation of the three-
strikes laws as well as the absence of control variables undermine their
findings. Indeed, one would not want to make much of the effect, espe-
cially given its size. For these reasons, studies that focus more directly
on crime measures (rather than those of arrest) are of greater rele-
vance.
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A study by Schiraldi and Ambrosio (1997) provides valuable insights
into the (lack of ) deterrence effect of harsher sentences on crime rates.
These authors compared thirteen states that brought in tough sentenc-
ing laws by 1993 with the thirty-seven that had not. This latter group
was divided into those that introduced three-strikes laws after the first
group and those that did not have three-strikes legislation at all during
the study period. They tound no evidence that violent crime (the ap-
parent focus ot three-strikes laws), or crime generally, had been af-
fected by the legislation. Indeed, their findings are easy to describe:
“I'rom 1994-1995, violent crime in non-three-strikes states fell nearly
three times more rapidly than in three-serikes states. In non-three-
strikes states, violent crime fell by 4.6 percent. In states which have
passed three-strikes Taws, crime fell by only 1.7 pereent” (1997, p. 2).
Further, California—the state most often identified with the three-
strikes model of sentencing—had an overall drop comparable to that
in non-three-strikes states. 12ven when Schiraldi and Ambrosio (1997)
examined the data tor “total crime,” the results were similar. In par-
ticular, they note that “from 1994-95] total crime decreased by an
average of 0.4 percent in the three-strikes states and decreased by an
average of 1.2 percent in states which have not implemented the three-
strikes law” (1997, p. 4).

For our purposes, these simple comparisons are useful for a some-
what different reason. More specifically, the data clearly show the vari-
ability across jurisdictions. Indeed, crime rates in some states with
three-strikes legislation went up while they went down in others. The
data in table 4 show the difficuley in comparing individual states with
one another. States (including the District of Columbia) were divided
into those that had three-strikes legisladon by the end of 1994, those
that implemented three-strikes laws in 1993 or later, and those that did
not have three-strikes legislation by the compledon of the study.

If California (a three-strikes state) were to be compared to neigh-
boring Arizona (a non-three-strikes stare), three-strikes legislation
would look promising as a deterrence policy. California’s rate of over-
all crime decreased 5 percent and violent crime went down by 4.2 per-
cent, while Arizona shows an increase in total crime of 7.3 percent and
a rise in violent erime of 3.0 percent. On the other hand, a comparison
of Califorma with New York (a non-three-strikes state) would not be
as favorable for three-strikes laws. In fact, total crime fell 10.2 percent
and violent crime declined 13 percent in New York. Similarly, the total
crime in Michigan (a non-three-strikes state) decreased by 4.3 percent
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TABLE 4

Number of States Showing an Increase/Decrease in Total Crime
and Violent Crime as a Function of the Existence
of Three-Strikes Legisladon

Total Crime Violent Crime

“Late™ “Late™
‘Three-  Three-  Non-Three- Three- Three-  Non-Three-
Strikes  Strikes Strikes Strikes  Strikes Strikes

Sutes  States States States  States States
. N ) .
No. of states where crime
decreased 4 2 13 3 7 13
No. of states where crime
increased 9 9 14 8 4 12
Toual 13 11 27 13 I 27

Source.—Schiraldi and Ambrosio 1997, pp. 8-9, tables 1-3.

and its rate of violent crime fell by 9.7 percent. In brief, variability,
more than consistency, appears to describe state patterns of crime dur-
ing this period in the United States, illustrating the dangers of haphaz-
ardly constructed comparisons between jurisdictions.

This was one of the earlier studies, and as such the authors are cor-
rect in concluding that “it is entirely too early to conclude if three-
strikes legislation is working or not” (Schiraldi and Ambrosio 1997,
p- 4). Interestingly, one of the arguments proposed to justify such a
cautious conclusion was that the deterrent effects of three-strikes laws
are sometimes confused with their incapacitation potential. However,
it is in the early stages that one would expect deterrence impacts to
be greatest. This is when there is the most publicity surrounding the
legislation. Incapacitation effects would be expected to show up later
in time as the enhancement on sentence length began to be felt.
Hence, the conclusion that the effects of the laws, overall, are “incon-
clusive” (1997, p. 6) is a sensible but conservative conclusion.

B. More Sophisticated Studies of Thiee-Strikes Laws

In a larger study of the impact of three-strikes legislation, Stol-
zenberg and 1)’ Alessio (1997) examined the effects of the new law on
telonies (which presumably should be deterred by the three-strikes
legislation) using month-by-month data from California’s ten largest
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cities. For comparison the authors looked at reported misdemeanor
larcenies, which one would assume not to be atfected by the three-
strikes law.

The findings are easy to describe: ““The results generally indicate
that the three-strikes law did not decrease the California Crime Index
[a crime rate based on the rate of reported “index” crimes| below that
expected on the basis of preexisting trends” (1997, p. 464). This scudy
correctly examines preexisting trends since crime in California—as
clsewhere in North America—was going down before the three-strikes
law came into force. As we demonstrated with the Kessler and Levitt
(1998) paper, simple “before vs. after” comparisons when examining
trends over time can be misleading. If crime were already going down
before the three-strikes law was introduced, one cannot logically
attribute the drop in crime to the new legislation. In one city (Ana-
heim), there was a significant decrease in the erime index not ateribue-
able to preexisting wends. However, there is no explanation linked o
the three-strikes laws that might explain chis isolated effect in compari-
son with that found in the other nine cities. The best guess is that
something unrelated to the three-strikes legislation was responsible for
the apparent drop in this one city.

"This set of findings is verv similar to those presented by Austin et
al. (1999). They examined California crime data at a county level. As
they affirm, in this case as in many other studies suggesting deterrent
effects of interventions, it is important to look both at preexisting
trends (measured with a reasonable number of data points) and trends
elsewhere. The authors note that the implementation of the law was
more complete (i.e., harsher) in some counties (San Diego, Los
Angeles, and Sacramento) than in others (San Francisco and Alameda).
Hence, they argued that the reduction should be larger in those coun-
ties in which the prosecurors and police were mostly likely to imple-
ment the harsh penaldes mandated by the three-strikes faw. The re-
sults demonstrate that crime trends (or violent crime trends) appeared
to be unrelated o the aggressiveness wich which the laws were en-
forced. They also compared three states that had three-serikes laws by
1993-94 with three others that did not. In this rather simple compari-
son, crime patterns were not consistent with the deterrence hypothesis.
As they note in conclusion, “The bottom line is that California, which
is the only state to aggressively implement a three-strikes law, has
shown no superior reductions in crime rates. Furthermore, within Cal-
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ifornia, counties that have vigorously implemented the law also show
no superior decreases in crime rates as compared to other counties”
(1999, p. 158).

C. Studies of the Impact of New Harsh Sentencing Reginres

Research has also examined the effects of other harsher sentencing
policies. For instance, a study by Wicharaya (1995) assesses changes in
sentencing law that took place in fortv-five states from 1959 to 1987.
Using time-series techniques, Wicharaya (1995) examined the impact
of these alterations in sentencing structure across jurisdictions, rather
than concentrating on a single or a small number of states. These
changes generally fall into the category of “get tough on crime” (1995,
p. 161), and include such regimes as mandatory or presumptive sen-
tences and mandatory minimum sentences. The premise of most of
these reforms was to make prison sentences more certain or longer.
Not surprisingly, many were undermined in the court process in vari-
ous ways. Nevertheless, because they typically came into force as a re-
sult of high-profile political processes and appear—at least on the sur-
face—to meet the criteria of increasing the perception that harsh
sentences would flow from a conviction for one of the relevant of-
fenses, they can be seen as forming a reasonable basis for expecting
deterrence effects. These results show the importance of replication.
Indeed, a focus on a single state might have led to a conclusion that
would not describe the chaotic nature of the findings. Wicharava ex-
amined data from forty-five states on four violent crimes. His findings
are summarized in table 5.

Wicharaya notes that the relatonship between sentencing reform
and these offenses is mixed. Changes are as likely to be in one direction
as the other. One can hardly suggest that the data in table 5 support
the notion that increased severity of sentences is associated with a de-
cline in crime. In his own words, “Sentencing reforms have not yet
proved to be efficacious anticrime measures” (1993, p. 161).

Wicharaya (1995) subsequently extends this analysis by employing a
more elaborate statistical approach to these same data—a “pooled time
series” technique—that allows a generalizable conclusion (across
states) on the effects of sentencing reforms. The author summarizes
these findings as again showing “no crime reduction effects of the re-
form on any crime type natonwide. Both murder and robbery rates
remain unaffected in some states, but increased significantly in the re-
maining part of the country. Similarly, both rape and aggravated as-
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TABLE 5

Number of States in Which Changes in Their Crime Rates
(Following the Introduction of New Sentencing Regimes) Are
Consistent/Inconsistent with a Deterrent Effect of Harsher Sanctions

No. of States with a Change Nao. of States with a Change
in the Direcuon Expected in the Direction Opposite o
by Deterrence Theory That Expected by Deterrence
(Decline in Crime) Theory (Increase in Crime)
Crime Significant Nonsignificant Significant Nonsignificant Total
Type Decline Decline Increase Increase No. of States
Murder 4 14 7 20 43
Rape 4 10 6 23 45
Robbery + 13 7 21 45
Assault 6 15 7 17 45

Source.— Data adapted from Wicharaya 1995, p. 162, table 7.2,

sault rates increased significantly throughout the United States. The
evidence of no deterrent effects is consistent across all crime types”
(1995, pp. 150-51). The author is even more definitive in his conclu-
sions later in the paper: “Violent crime rates were not deterred by the
new sentencing policies” (1995, p. 164). It should be noted that an-
other part of this study shows that harsh sentencing regimes were tvpi-
cally not successfully (or consistently) implemented. A true believer in
deterrence could argue that this study does not constitute a fair test
of deterrence. However, to argue this is to ignore one important fact:
deterrence, by definition, is a perceptual theorv. Hence, it is percep-
tion that counts. The publicized legal changes did not affect the crimes
upon which the author focused.

Bevond the U.S. reality, mandatory sentences in the form of three-
strikes legislation also found their way to Australia in the 1990s (Mor-
gan 2000). Although mandarory (prison) sentences came under fire in
early 2000 when the predictable types of cases occurred and were pub-
licized (c.g., mandatory imprisonment for a vo-vo thief, a vear in
prison for an aboriginal man who stole a towel from a washing line to
use as a blanker, and a prison sentence for a one-legged pensioner who
damaged a hotel fence), the laws in western Australia and the Northern
Territory were written broadly enough to ensure that these kinds of
cases would result ina prison sentence.

The rationales given for mandatory sentencing laws in Australia (as
elsewhere) have varied over time. General deterrence constituted one
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justificadon. However, the evidence as summarized by Morgan (2000)
showed that crime rates were unaffected by mandatory minimums.
Notwithstanding the fact that the laws uncquivocally increased the
likelihood of a prison sentence and reccived considerable publicity
(providing optimal conditions for deterrence effects), there is “compel-
ling evidence” that the laws did not achieve a deterrent effect (Morgan
have effectively
conceded that mandatory sentences have no deterrent effect, and that

133

2000, p. 172). The author notes that governments

there is a need for judicial discretion and for the more vigorous use of
diversionary schemes and alternative strategies” (2000, p. 182).
Further evidence of a lack of deterrent effects of new harsh sen-
tencing laws comes from a careful analysis by Kovandzic (1999) of the
impact of Florida’s habitual offender law. While often justified as an
effective way of incapacitating high-rate offenders, this tvpe of legisla-
tion is also sometimes justified in terms of deterrence. Kovandzic ex-
amined the deterrent effects of the additonal amount of prison time
imposed by the habitual offender law at a county level. His findings—
using data from all Florida counties for a seventeen-vear period (1981-
97)—would not bring cheer to those who think that crime can easily
be legislated away. As the author states, “The results suggest that in-
carcerating [habitual oftenders| for extended periods of time has no
significant impact on short or long-term crime rates” (1999, p. viii).
Notwithstanding this overall assessment, Kovandzic did find what he
describes as “weak empirical support for the [habitual offender] law ef-
fectiveness hypothesis in high population counties, but the reasons for
the significant results remain ambiguous” (1999, p. 69). In the face of
these findings, this author recommends that these significant effects be
seen in the context of the existence of other effects in the opposite di-
rection from that which would be expected (1999, pp. 68-69). In addi-
ton, there is no theoretical reason to expect effects in one size county
but not another. One may add another argument in favor of largely
dismissing this particular finding. The problem with large studies such
as this one (and others such as that by Chen, described earlier) in
which numcrous statistical tests are being carried out is that some of
them are going to be “significant” simply by chance. Kovandzic con-
cludes that the results of this studyv should not be used to support the
view that there is a deterrent impact of the legislation: “Of the 720
crime [analyses performed], no [measures—habitual offender prison
months, or the extra months that habitual offenders received in that
county| show consistent effects across erime types, varving model spec-
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ifications, or samples. The few lags that are significant and negative
(48) [more imprisonment, less crime] are not consistent with any the-
orv of deterrent or incapacitative effects and are usually balanced by
positive, significant associations (24)” (1999, p. 72).

D. Offenders’ Thought Processes

The reduction of crime through general deterrence is based on a
perceptual theory: the behavior of a person is hvpothesized to be re-
lated to the severity of sentences because he or she knows—or per-
ceives—the sanctions to have a certain level of magnitude. Within chis
context, it is worthwhile to examine several studics in which offenders
or potential offenders are asked about the importance of penaltics.
This approach is partcularly relevant to consider after looking at the
impact of sentencing law changes such as the three-serikes legislation.
Indeed, the findings from this rescarch naturally raise the intriguing
question of why offenders do not understand (or do not aceept or care)
that they will be punished harshly. Asked ditferently, why it is that of-
fenders do not appear to act as the cconomists say they should (e,
calculating utility functions before deciding whether to commit an of-
fense).

Like scenario-based research, these studies of offenders’ post hoc ex-
planations of their own thought processes need to be interpreted cau-
tiouslv. In evervday life, we are often not particularly good at identi-
tving the importance or relevance of factors that affect our behavior.
Furthermore, the samples of those caught may not be representative
of offenders, generally, or of potential offenders. Nevertheless, they
are worth examining, in part because they may tell us something about
offenders’ thought processes in deciding whether or how to carry out
an offense.

In a study of cighty largely middle-class former sellers of cocaine,
Waldorf and Murphy (1993) were able to identify only two people for
whom fear of rearrest or imprisonment had been one of the influences
in their decision to stop sclling cocaine. This is interesting for a num-
ber of reasons. [e is not what we would have anticipated. On the con-
trary, one would have expected, at least, that the normal job stresses
they experienced due to concerns about apprehension would have been
a major factor in a decision to look for another profession. However,
the subjects of this study were not impetuous street sellers of drugs.
Rather, they were, for the most part, relatively well-educated, middle-

aged men who were making a living or supplementing their income by
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selling cocaine, often to other middle-class people. That only two of
the eighty appeared to have been stopped in part because of criminal
justice concerns is notable. Concerns about customers, informants, and
so on were more important than police investigations (let alone court
decisions). “More than half reported that they felt no criminal justice
pressures at all to stop sales. Of those who reported pressures there
were near equal percentages of direct [e.g., police investigations] and
indirect pressures. The most frequently mendoned indirect pressure to
stop was an arrest of a member of a supply network” (1995, p. 31).
The severity of the punishment that thev might receive from the crim-
inal justice system was not important in their decision to abandon the
trade.

Similar findings were reported in a study of ordinary repetitive of-
fenders by Tunnell (1996). This author interviewed sixty prisoners
who had been in prison twice or more and at least once for armed rob-
bery or burglary. Respondents were asked to describe their most recent
crime, the context in which they made the decision to commit it, and
their method of assessing the risk and rewards of committing the
crime. The respondents were blunt in reporting that neither thev nor
other thieves whom they knew considered legal consequences when
planning crimes. Thoughts about getting caught were put out of their
minds. As one burglar responded to the question of whether “the
crime or thinking about getting caught for the crime” came first, ““The
crime comes first because it’s enough to worry about doing the actual
crime itself without worrying about what’s going to happen if you get
caught” (1996, p. 43). Fiftv-two of the sixty prisoners reported that
they did not think that they would be caught and, as a result, punish-
ment size was unimportant. Thirty-two of the same sixty inmates ap-
parently did not know what the punishment would likely be. Most
(fiftv-one of the sixty) believed that they would not be arrested. Even
with regard to those who had stopped offending at one point in their
lives, the reasons reported were other than threats of punishment.

There was some evidence of short-term individual deterrence. In
particular, some of those who had previously been threatened wich be-
ing declared habitual criminals expressed concern about this possibility
in the future. However, predicting the future is more risky than de-
scribing the past. Just as one would not want to put much faith in the
view of a murderer that capital punishment would have deterred him,
onc would not want to build criminal justice policy on the views or
predictions of repeat property offenders regarding what they would do
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in the future. Further, these findings should be interpreted, as the au-
thor points out, in the context of the sample: imprisoned offenders.
While this study sheds some light on the decision-making processes of
those who were caught, it does not necessarily inform us of the factors
that may affect other groups of people.

Despite these limitations to the generalizability of the findings, it is
interesting thar the lack of thought given by offenders to criminal jus-
tice consequences is replicated by Benaquisto (1997) in an interview
study of 152 inmates in three Canadian penitentiaries. Focusing on the
122 inmates whose own description of their offenses was corroborated
by information in their prison files, she asked inmates to talk about the
circumstances that led to their arrest. The goal was to trv to under-
stand whether the inmate had “anything in mind about whether they
would be punished.” As Benaquisto notes, “it was relatively rare for an
inmate to offer a ‘crime story” without referring to the potential risk
ot being caught or punished. A dominant theme in most such stories
is why the deed was done in spite of the consequences, or why and
how deterrence failed” (1997, p. 11).

Only 13 percent of her sample “cxplicitly spoke of their actions in
terms of costs and benefits” (1997, pp. 17-18). These individuals
tended, it seemed, to be accomplished “professional” offenders (e.g.,
high-level drug dealers with a great deal of experience) who felt that
they could beat the system. In contrast, the largest group of offend-
ers—the noncaleulators—simply did not think about the possible con-
sequences. More precisely, it is not that they calculated incorrectly.
Rather, they did not calculate consequences at all. As Benaquisto af-
firms, “crime that results in incarceration is, much more often than
not, action taken without any attention, much less reasoned attention
to the possible incarceration as a consequence” (1997, pp. 31-32). Nog
surprisingly, her conclusion is pessimistic: “the vast majority of those
already engaging in criminal activides, activides of the most serious na-
ture (and who have, for the most part, experienced punishments prior
to the one they are currently experiencing) are very bad candidates for
an enhanced deterrence model” (1997, p. 31). Perhaps the only opti-
mism resides with the small minority of federal prisoners whose con-
sideration of utility functions of offending reassures economists that
thev are not alone in believing in deterrence.

Benaquisto’s general conclusion is consistent with chat drawn by von
Hirsch et al. (1999). In discussing a study of active and persistent bur-
glars (who were interviewed in the community rather than in prison),
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they note that most of the burglars “consciously refused to dwell on
the possibility of gettng caught” (1999, p. 36). Apprehension risk af-
fected “bow they committed the burglary . . . to a much greater extent
than whether they offended” (1999, p. 36). As von Hirsch et al. (1999)
point out, improving marginal deterrence would require that such peo-
ple—currently inclined to offend—be persuaded not to offend because
of the enhanced penalty. This practice is unlikely if the possible pen-
alty is not part of their decision-making process.

One situation in which one might expect people to calculate utility
functions of offending is a crime that people commit with calculators
in their hands: tax evasion. In a Canadian survey carried out in 1990
(Varma and Doob 1998), 18.4 percent of respondents indicated that
they had evaded tax. By interviewing both offenders and nonoffenders,
this study has the advantage of being able to compare their views of
punishment. The sample of offenders (tax evaders) involved, almost ex-
clusively, those who had not been apprehended. Not surprisingly,
those who thought that tax evaders (by wav of either undeclared cash
income, undeclared small business income, or falsified business deduc-
tions) would be likely to be caught were less likely to report that they
had evaded tax in the previous three vears than were those who
thought that tax evaders would not be caught. As in other areas of
crime, the perceived likelihood of apprehension for a crime is nega-
tively related to involvement in the crime and consistent with deter-
rence theory.

To test the effect of severity, people were also asked what they
thought the penalty would be for evading tax on one of three different
amounts ($500, $5,000, and $100,000). Predictably, people thought
that the sanction would increase with the size of the tax evasion. How-
ever, what is important is that the relationship between expected pen-
alty and reported tax evasion was opposite to what would be predicted
by deterrence theory. For example, 27 percent of those who thoughe
that jail would be the likely penalty for evading $5,000 in tax had
evaded tax in the previous three years. In contrast, the tax evasion rate
for those who thought that a fine would be the result was 16 percent.
Said differently, tax evaders do not appear to be controlled by the ex-
pected size of the criminal justice penaley.

L. More Specific Studies
Despite the apparent predominance of studies that examine gencral
deterrent effects of sentence severity across (groups of ) offenses, a
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growing body of literature focuses on more specitic types of crime or
criminal justice punishment. For example, deterrence has been studied
extensively within the context of drinking and driving. This research
was carried out largelv by H. Lawrence Ross and summarized in his
1982 book that affirms that enforcement campaigns of drinking-
driving laws act by increasing people’s perceptions of the likelihood of
punishment. In contrast, Ross concludes that, when examining the im-
pact of penaltics on drinking and driving, size does not matter: “lc
could not be demonstrated that the increase in the statutory severity
of sanctions in Finland, the increase in the threat of judicial severity in
Chicago, or the increase in actual judicial severity in Traffictown pro-
duced declines in indexes of the threatened behavior. However, con-
clusions about severity based on these cases must be qualified by the
knowledge that the drinking-and-driving offense is one for which the
general level of certainty of punishment is extremely low” (Ross 1982,
p- 96). Based on these findings, Ross concludes that “the studies re-
viewed here in their cumulative impact justify the policy recommenda-
tion t avoid dependence on severe penalties in attempting to cope
with drinking and driving, as least as long as the probability of an of-
fender’s being apprehended remains very low” (1982, p. 96).

In an interesting variation on the study of sentence severity, D’Ales-
sio and Stolzenberg (1998) examined the relationships among crime
measures, arrests, and pretrial jail incarceration. From a deterrence
perspective, arrests are clearly relevant, though not relevanc in terms
of sentencing policies or decisions. However, from a “sentencing” per-
spective, it would be pertnent if pretrial detention appeared to reduce
crime. Indeed, the effect of pretrial detentdon—if one, in fact, ex-
isted—could be through a mechanism of deterrence or incapacitation,
or both. While these authors focus on the incapacitation possibility,
we think that it is fair to suggest that deterrence is also relevant.

In any case, a sophisticated analysis produced findings that show that
arrests were assoctated with decreases in criminal activity the day after
they had taken place. However, when examining pretrial jail incarcera-
tion (@ measure of severity of treatment by the justice system), “con-
trary to predictions derived from the incapacitation thesis, our findings
do not lend credence to the importance of pretrial jail confinement as
a facror in reducing crime” (D’Alessio and Stolzenberg 1998, p. 748).
Neither pretrial nor total jail mcarceration levels affected reported
crime rates. Once again, evidence suggests thar while apprehension of

offenders may have a deterrentimpact, punishmene—in this case oper-
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ationalized as pretrial jail confinement—did not have a similar effect.
Clearly, pretrial detention is different from being sentenced to prison
or penitentiary. Nevertheless, it is interesting that being caught makes
a difference to crime levels, bur the immediate consequences of this
apprehension (detention or not) do not.

The ability of deterrence research to assess the independent cffects
of apprehension and sentence severity is fundamental in avoiding mis-
leading findings. In a detailed analysis of crime and punishment across
Illinois’s 102 counties, Olson (1997) noted that the term “deterrence”
is used in a number of different ways and that some of these methods
almost certainly create artifactual effects that look consistent with de-
terrence. For example, in the case in which offense rates are measured
as offenses per 100,000 in the population, and risk of imprisonment is
operationalized as prison admissions per offense, the presence of mmea-
surement crror in “offenses” will create a “deterrence-like” effect. In-
deed, an error in the measurement of offenses (e.g., a campaign to in-
crease reporting) will simultancously increase the offense rate (more
offenses reported per 100,000 in the population) and decrease the risk
of imprisonment (by increasing the denominator of the index). This
could erroncously lead to the conclusion that a decrease in risk of im-
prisonment “caused” an increasc in offenses.

1

The related problem is clearly that “risk of imprisonment” mea-
sured in this way combines apprehension, conviction, and sentencing.
Though the term “imprisonment” is used, what is actually being mea-
sured is all three criminal justice processes. As Olson (1997) points out,
the correct way to proceed is to employ a model that examines the
probability that an offense leads to an arrest, that an arrest leads to a
conviction, and that a conviction leads to imprisonment. Measures that
look at risk of punishment by combining apprehension, conviction,
and sentence tell us nothing about the relative importance of severity
and certainty.

Olson looked at the “risk of incarceration relative to conviction” op-
erationalized as the number of prison sentences over the number of
convictions (1997, p. 60). He examined data across 102 counties and
over a ten-vear period. He started by showing that the simple measure
of punishment—incarceration relative to offenses—would appear to
show a “deterrence” effect in its relationship to crime (1997, p. 86).
However, this value dropped dramadcally when he examined incarcer-
ation relative to conviction (i.e., number of incarcerations over the
number of convictions in each county for cach of the ten vears) (1997,
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p. 86). When Olson controlled for certain variables known to be re-
lated to crime, the “risk of incarceration relative to offenses” dropped
below standard levels of significance, but could be described as show-
ing a “marginal” effect of deterrence. [t dropped even further when
“risk of conviction” was entered into the equadion (1997, p. 110).

The most relevant finding for those interested in the impacr of sen-
tencing decisions (i.e., likelihood of going to prison given conviction)
is to be found in an analysis that controls for the likelihood of arrest
as well as standard predictors of crime. When arrest is held constant,
there is no hint of a significant effect of the risk of (adult) incarceration
relative to convicton (Olson 1997, p. 113). Olson provides a sensible
conclusion: “The most significant policy implication of the results is
that risk of punishment has relatdively little effect on crime rates. This
conclusion, although not necessarily new, adds additional evidence to
the fact that earlier assessments . . . may have led policy makers astray”
(1997, p. 129). Said ditterendy, simplistic approaches to deterrence—
using measures that combine apprehension, conviction, and penalty
size—may show decerrent impacts of “punishment.” However, when
sentence severity is looked at independent of these other factors, sen-
tence severity has no significant eftect.

IV. Conclusion

Can we conclude that variation in the severity of sentences would have
differential (general) deterrent effects? Our reply is a resounding no.
We could find no conclusive evidence that supports the hypothesis that
harsher sentences reduce crime through the mechanism of general de-
terrence. Particularly given the significant body of literature from
which this conclusion is based, the consistency of the findings over
time and space, and the multple measures and methods emploved in
the research conducted, we would suggese that a stronger conclusion
is warranted. More specifically, the null hypothesis that variation in
sentence severity does not cause variation in crime rates should be con-
didonally accepted. The condition is a simple one: If a “deterrent of-
feet” of harsh sentences were to be consistently demonstrated under
specified conditions at some point in the future, our broad conclusion
would require revision.

We have not attempted in this essay to review every paper ever pub-
lished on the topic of deterrence. Rather, we began with the published
reviews of the deterrence literature and moved from there to the stud-
ies that are held out, occasionally, as evidence that harsher sentences
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would deter crime. We subsequently examined the research that does
not find support for a deterrent effect on variation in sentence severity,
focusing largely—albeit not exclusively—on those that assessed the
general deterrent impact of the structural changes in sentencing laws
that have occurred in the last decade in the United States. In brief, this
essay looks not only at other reviews but also at rescarch that purports
to support as well as challenge the view that variation in sentence se-
verity affects the levels of crime in society. Our findings can be sum-
marized as follows.

With two exceptions, neither of which purports to be comprehen-
sive, the reviews of the deterrence literature are pessimistic about the
possibility that harsher sentences handed down in criminal courts
would decrease crime. Indeed, our assessment of general deterrence is
consistent with the views expressed by most criminologists who have
reviewed the current body of literature and concluded that the evi-
dence does not support the hvpothesis that variation in sentence sever-
ity will differentially affect crime rates. Further, the summaries that
challenge this conclusion not only constitute sporadic anomalies but
also do not address most of the relevant rescarch literature on the topic.

The studies that have found support for the notion that harsher sen-
tences deter are relatively few in number. Additionally, they suffer
from one or more scrious methodological, statistical, or conceprual
prablems that render their findings problematic. In some cases, causal
inferences between sentence severity and crime cannot be drawn be-
cause of the basic nature of the data under analvsis (e.g., a simple com-
parison of crime and punishment in two locations). In other cases, al-
ternative explanations (c.g., incapacitation) are more plausible than
deterrence. In still others, data selection, measurement, or method-
ological questions raise sufficient doubt about the gencerality of the
findings that inferences are dangerous. Finally, while some findings do
seem to support a deterrent effect, they appear in unstable and incon-
sistent wavs (c.g., for some oftenses but not others, in some locations
but not others). The data held out as supportive of the general deter-
rent impact of sentence severity are not strong enough to allow one to
conclude that there is a relationship between the severity of sanctions
and crime. A strong finding would be one that appears to be reliable
across time, space, and, perhaps, offense. The research examined in
this essay favorable to the conclusion that there is a deterrent impact
of the severity of sentences clearly does not fulfill these criteria.

An impressive body of literature has appeared in the past ten years
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that has taken advantage of dramatic sentencing changes that have oc-
curred in the United States (c.g., three-strikes legislation). The studies
vary in their scope, but not in their findings.

There is no consistent and plausible evidence that harsher sentences
deter crime. Moreover, these studies were frequently conducted in al-
most ideal research conditions in which one would, in fact, expect to
find a deterrent effect. There was generally substantial publicity sur-
rounding the introduction of these new sentencing laws. Hence, peo-
ple would be likely to know (or at least believe) that harsh sentences
would follow conviction for the offenses covered by these laws. Fur-
ther, these sentencing changes have been studied in different countries
and with different units of analysis (e.g., states, counties, cities, etc.).
Finally, some ot these studies were able to break down “punishment”
into its various components (i.c., apprehension, conviction, sentenc-
ing), permitting an assessment of the separate or unique cffects of sen-
tence severity. Even under these conditions, sentencing levels do not
appear to be important in determining crime. The effects are consis-
tent: the severity of sentence does not matter. The hypothesis that
harsher sentences would reduce crime through general deterrence—
which is to say that there are marginal eftects of general deterrence—
is not supported by the research literacure.

A Accepting the Null Hypotbesis

We started this cssay by pointing out that we cannot logically
“prove” that harsher sentences do not deter. Swrictly speaking, one
cannot prove the absence of a phenomenon. It may exist somewhere,
but research may not have (ver) identified where this is. However, no
consistent body of literature has developed over the last twentv-five to
thirty vears indicating that harsh sanctions deter. While one must al-
ways reserve judgment for the possibility that in the future someone
may discover persons or situations in which the relative severity of sen-
tences does have an impact on crime, it would not scem unreasonable
to conclude that at present in Western populations and with the cur-
rent methods and measures available, variatdon in sentence severity
does not affect the levels of crime in socicty.

Our conclusion—and, for that mateer, that of the majority of crimi-
nologists who have examined the hypothesis that variation in sentence
severity has a deterrent effect—defies an intuitive appeal inherent in
the logic of deterrence. Indeed, we seem to naturally (want to) accept

the notion that any reasonable person—Ilike ourselves—would be de-
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terred by the threat of a more severe sanction. This continued belief,
however, is rooted, at least in part, in a simplistic form of reasoning
about deterrence. We may not adequately separate the effects of cer-
tainty of apprehension and severity of punishment in our minds and,
by extension, think of the latter largely within the context of a high
likelihood of the former. As research has shown us (scc Ross [1982] for
a pertinent example), the assumption that the majority of offenses have
a high probability of apprehension is clearly not a safe one.

We may also not adequately break down the actual process by which
deterrence works. Indeed, many people may not be aware of the com-
plex sequence of conditions that must be met if variation in sentence
severity is potentially to affect levels of crime. As von Hirsch ct al.
(1999, p. 7) have outined, for a harsher sancdon to have an impact,
individuals must first believe that there is a reasonable likelihood that
they will be apprehended for the offense and receive the punishment
that is imposed by a court. Second, they must know that the punish-
ment has changed. It does no good to alter the sanction if potential
offenders do not know that it has been modified. Consequences that
are unknown to potential offenders cannot affect their behavior. Third,
the individual must be a person who will consider the penal conse-
quences in deciding whether to commit the offense. Finally, the poten-
tial offender—who knows about the change in punishment and per-
ceives that there is a reasonable likelihood of apprehension—must
calculate that it is “worth” offending for the lower level of punishment

but not worth oftending for the increased punishment. In other words,
in arguing that a three-yvear sentence will deter more people than a
two-year sentence, one is suggesting that a measurable number of peo-
ple would commit the offense with a reasonable expectation of serving
a two-vear sentence who would not do so if they thought that they
would serve a three-year sentence.

Viewed from this perspective, the lack of evidence in favor of a de-
terrent effect for variation in sentence severity mayv gain its own intu-
itive appeal. Clearly, the number of intervening processes that must
take place between (#) the change in penaltes for a crime and (5) the
possible impact of that alteration on the population of potental of-
fenders is considerably greater than most of us imagine. When one fac-
tors in the perceprual element at the root of deterrence, the complexity
of the process only increases. The very logic upon which deterrence
rests may break down. As Foglia (1997) found in her study of the per-
ceived likelihood of arrest on the behavior of inner-city teenagers in a
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large U.S. northeastern city, “the threat of formal sanctions means lit-
de to young people from economically depressed urban neighbor-
hoods. . . . The irrelevance of arrest is understandable considering
these voung people have less to lose if arrested; also, thev perceive less
of a connection between behavior and legal consequences because they
see many commit crimes with impunity and view law enforcement as
arbitrary” (1997, p. 433).

It penaley structures are irrelevant to potential offenders, it does not
matter how severe they might be. Or, more broadly, the deterrence pro-
cess—as a perceptual model—is notnearly as simple as one mightassume
or the economist might contemplate when employing udlity functions to
explain why the chicken crossed the road against the red light.

B. The Consequences of Accepting the Null Hypothesis

The time has come to condidgonally aceept the null hypothesis: se-
verity of sentences does not affect erime levels. This analysis assumes
variation in sentence severity within fixed hmits. We do not suggest
that a one-dollar fine for armed robbery would be the same as a three-
year prison sentence. Rather, we propose acceptance of the null hy-
pothesis that variation within the limits that are plausible in Western
countries will not make a difference.

Potentially the most intriguing ramification of this conclusion is for
sentencing objectives. Principled arguments against sentencing ac-
cording to deterrence principles have been made by others (e.g., von
Hirsch 1983). It is not our purpose to review those arguments here.
We simply suggest that in addition to those more theoretically based
discussions, we should add another of a more practical or pragmatic
nature. Deterrence-based sentencing makes false promises o the com-
munity. As long as the public believes that crime can be deterred by
legislatures or judges through harsh sentences, there is no need to con-
sider other approaches to crime reduction.

It may be no coincidence that sentencing svstems that do not sub-
scribe to genceral deterrence—in part or in whole—already exist in
several Western nations. Finland bases its sentencing provisions on
a principle of “gencral prevention” (i.c., educating the public about
the seriousness of oftending) rather than general deterrence (Lappi-
Seppiild 2000). Canada’s new vouth justice legislation focuses on im-
posing proportional sentences and avoids the notion that youths will
be dererred by harsh sentences imposed on others (Doob and Sprott,
forthcoming). Similarly, the Law Reform Commission of Ircland has
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suggested that general deterrence has no place in a modern sentencing
structure in large part because there is no credible evidence of its effec-
tiveness (Law Reform Commission 1996, p. 6). Finally, the Swedish
Ministry of the Attorney General notes in a discussion of sanctions
that prison is not a deterrent (National Council for Crime Prevention
Sweden 1997, p. 22). In other words, it no longer appears to be a radi-
cal suggestion to accept that, like the missing sock, the general deter-
rent effects of harsher sentences do not exist.
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ABSTRACT

For many vears, trathcking in stolen cars scemed largely to be confined o
the Americ
United States to Mexico and Central and South America. Trafficking in

stolen cars is now a worldwide phenomenon. Perhaps half a million or

as, with an estimated 200,000 cars per vear flowing trom the

more cars each vear are transported from developed ta less developed
nations, hidden in containers or driven across national borders. Because
vehicle trafficking causes less personal harm than other transnational
crimes, governments have given it litde priority. Flowever, a recent spate
of policy efforts has focused on identification and repatriation of stlen
vehicles. Further development of policy would be assisted by a modest
investment in research. This could produce detailed informaton about
the methods used by criminals, provide more information abourt the
involvement of immigrants, and vield improved measures of trathcking.
The availability of comprehensive government and industry data makes
this transnational crime a promising field of rescarch,

Untl recently, the export of stolen vehicles scemed to be confined
largely to the Americas. During the 1980s, the U.S. Customs estimated
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that some 200,000 vehicles were stolen each year—an estimate that re-
mained the same throughout the 1990s (General Accounting Office
1999; National Insurance Crime Bureau 1999). Many cars were ex-
ported to other countries in South America or the Caribbean using
containers and roll-on/roll-off ferries (National Automobile Theft Bu-
reau 1989). Others were simply driven across the border into Mexico
(Miller 1987). In some cases, the thefts were organized on a massive
scale, with criminal groups responsible for the theft and shipping of
hundreds of vehicles. Other thefts were opportunistic, often commit-
ted by juvenile offenders who might steal a car in the afternoon and
sell it that same evening in Mexico (Resindez 1998; Resindez and Neal
2000).

Trafhcking in stolen cars is no longer a distinctively American phe-
nomenon. Equal or greater numbers of cars are now being stolen in
Western Europe and exported to Russia and other countries of Eastern
Lurope (United Nations 1997). The newly emerging market econo-
mies in these countries have created a demand for cars (especially lux-
urv models) that cannot be met by domestic producers, and criminal
entreprencurs have moved in to fill this gap.! Increasing globalization
has created similar conditions in other parts of the world with the re-
sult that many other countries have become markets for cars stolen
abroad. The Middle East is now a destination for cars stolen in Eu-
rope, West Africa for cars stolen in the United States and the United
Kingdom, and China for cars stolen in the United States and Japan.
Regional theft markets have also developed. Bolivia is the destination
for cars stolen in Brazil and Argentina, Nepal for ones stolen in north-
ern India, Indonesia for ones stolen in Malaysia, Cambodia for cars
stolen in Thailand, and other parts of Africa for cars stolen in South
Africa. According to an Associated Press story that was widely picked
up by the world’s press (e.g., New York Times 2002; Taipei Times 2002),
Japan has recently emerged as a major source of exported stolen vehi-
cles to Indonesia, the Russian Far East, the United Arab Emirates, Ni-
geria, and cven the United Kingdom.

No reliable figures exist for the scale of the problem, but combin-
ing current estimates from different countries suggests that half a mil-
lion vehicles are stolen and sold abroad each year. These vehicles are

" Ruggicro quotes an article in the fndependent stating that many Mercedes stolen in
Germany are sold in Albania, where “the number of cars has soared since the collapse
of communism, growing from 3,000 in the early 1990s to 50,000 in 1998. Yet, in the
previous vear only three new cars were officially registered™ (2000, p. 207).
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mostly cars, exported whole with false identities. There is also a small
export trade in stolen commercial vehicles and motorcyeles and a large,
though poorly measured, trade in stolen vehicle parts.

Clear differences in preferred models exist among recipient coun-
tries. German-made cars (especially expensive makes such as BMW
and Mercedes) are in heavy demand in Eastern Europe. African and
South American countries scem to prefer jeeps and other 4 X 4 vehi-
cles, which suit the local roads. In Mexico, the models most in demand
are ones manufactured in the United States but also manufactured or
marketed in Mexico (Miller 1987; Field, Clarke, and Farris 1991; Re-
sindez and Neal 2000). In China, the opposite is true: che most popular
stolen models are Lexus and other luxury Japanese makes that are not
distributed there. According to Joe Pierron (personal communication,
1999} of the National Insurance Crime Burcau, Tovota is reputed to
have sold $2 million worth of spare Lexus parts in China in 1998. In
many former colonies of the United Kingdom, there scems to be a
heavy demand for stolen Bedford parts—Bedfords being obsolete
trucks produced in the United Kingdom that were once exported in
large numbers (Brown 1995).

Whichever vchicles or countries are involved, the pattern is the
same: the principal flow is from developed to less developed countries
(Williams 1999).7 This mirrors the wider global economy in which
manufactured goods move from the developed to the less developed
world but is contrary to most other forms of transnational crime,
where the flow is in the other direction. Research into the reasons for
this difference could help to clarify the relatonship between organized
transnational critme and patterns of immigration. However, more com-
pelling reasons are needed for investing rescarch resources in the prob-
lem because the human misery caused by erafficking in stolen cars is
insignificant compared with other transnational crimes such as traf-
ficking in drugs, in human organs, and in women and children.

There are two good reasons for giving research priority to vehicle
trafficking. The first reason relates to the rich daea readily available on
vehicles and vehicle theft. Car thefts are more reliably reported o the
police than most other crimes, and comprehensive data about stolen
cars arc published by insurance agencies. In all developed couneries,
derailed records are maintained of vehicles manufacrured, imported,

“Ina small reversal of this trend, some expensive cars are now being stolen in Mexico
and exported for sale in California (Cearley 2001).
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sold, and in use. Industry and governments also routinely produce data
about the characteristics of the vehicle fleets in the various countries.
For no other form of transnational crime would it be possible to draw
on data of this quality.

The second reason for giving priority to research on trathcking in
stolen cars is that this could be of real assistance in reducing the prob-
lem. Already, substantial law enforcement cfforts are being made to
improve procedures for recovering vehicles that have been stolen and
exported. Research could assist these efforts by identifving the dith-
culties of this approach, secking solutions, and evaluating the success
of measures adopted. But it could perform two even more important
roles. First, it could assist in the development of reliable, repeatable
measures of the extent of vehicle trafficking. Existing ways of estimat-
ing the size of the problem are crude and cannot be used to measure
the cffect of policy interventions. Second, research could help explore
other approaches to the problem than the primarily reactive one of
identifving and recovering stolen vehicles. In particular, it could ex-
plore the scope for successfully intervening at carlier stages in the pro-
cess of stealing cars, giving them new identities, and getting them out
of the country.

The broad outline of what is known about trafficking in stolen cars
has been reviewed above, relying largely on knowledge accumulated by
various enforcement agencies and transmitted in newspaper reports or
briet official statements. Unlike most essays in this series, very little of
the information reviewed has been gathered through formal rescarch
studies. In Section | below, a more detailed examination is made of
this information in several areas key to the development of a policy-
oriented research agenda. In Section 11, some specific ideas for re-
search will be outined. Section 111 is a brief conclusion.

I. Key Policy Questions
It may be true that deeper understanding of a problem leads to better
solutions, but such understanding takes time to achieve, and policy
makers cannot usually wait. They want information quickly, and ic
must be relevant to their immediate poliey concerns. Tv can be difficule
to predict what this informaton will be, but those seeking to control
a particular form of crime would need, at a minimum, reliable mea-
sures of its extent and costs, information about the kinds of offenders
involved, an understanding of the conditions facilitating its commis-
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sion and of the means by which it is accomplished, and information
about the practicality and likely effects of different interventions. This
section summarizes the state of knowledge on these matters by oftering
answers to a number of specific questions about vehicle trafficking.

A. How Large a Problem, and How Costly?

According to current estimates, half a million or more cars are
stolen and exported cach vear. This includes about 200,000 from the
United States (General Accounting Office 1999; Natonal Insurance
Crime Bureau 1999), 20,000 trom Canada (Corelli 1998), and perhaps
200,000-300,000 in Western Europe. According to one estimate, as
many as 100,000 vehicles per yvear may be imported into Russia alone
(Agures from PlanEcon, Inc., quoted by Hardy 1998, p. 29). It is now
widely believed that very large numbers of cars are stolen for export in
South America, South Africa, Japan, and the rest of the world, though
the bulk of the problem sull lies in North America and Western Eu-
rope.

The method of estimating the size of the problem is the same every-
where. It relies on estimates made by police and other experts of the
proportions of unrecovered stolen vehicles that are exported. In the
United States, this proportion is thought to be around 30-35 percent,
while in Britain it is usually estimated as being around 15-20 percent.’
The number of cars stolen for export is estimated by applving these
proportions to the numbers of stolen but unrecovered vehicles. In the
United States around one-third of the annual total of about 1.5 million
cars stolen were not recovered in 1997 (National Insurance Crime Bu-
reau 1999); in Europe about 40 pereent of 2 million cars stolen each
vear are not recovered (Liukkonen 1997; sce Hardy 1998 for higher
estimates).

These estimates are too crude to inform policy. They are based on
the recovery rates of all models, when newspaper stories invariably
mention that traffickers target only certain models (these vary wich the
region of the world). More generally, rescarch has found that the tar-

FApart from a small residual category of vehicles dumped and never recovered. the
other principal categories of unrecovered stolen vehicles are those given a new idenoty
and sold domestically (known as “ringing™ in the United Kingdom), thought to com-
prise about 13-25 percent of unrecovered vehicles: those that are disassembled into
their component parts (i.c., “chopped™ in U.S. parlance), which are then sold separately
(about 30-35 pereent of unrecovered vehicles); and those that were never really stolen
in the first place but that were the basis of fraudulent insurance claims (about 10-15
pereent).
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geted models vary with the nature of the thefts. Thus, an American
study found that cars with the lowest recovery rates are high-priced
luxury vehicles (Clarke and Harris 19924), while several studies have
shown that cars stolen in the United States and exported to Mexico
are models also marketed or manufactured there (Miller 1987; Field,
Clarke, and Harris 1991; Resindez and Neal 2000). In Section I, we
estimate the number of cars stolen for export based on the models at
most risk.

Estimates of the cost of trafficking in stolen cars are also deficient.
Most of these are made simply by multiplying the estimated numbers
of cars exported by their average value, sometimes inflated to reflect
their presumed value in the destination countries. These inflated values
take account of the huge import duties in countries such as China,
which in 1995 was said to levy duties of around $120,000 on a vehicle
costing $50,000 in the United States {Onishi 1995).

In any case, the value of the vehicles is only one component of the
total cost of trafficking in stolen cars. Other costs include those in-
volved in enforcement, in recovery and return of vehicles, in inconve-
nience to victims, and in costs to insurance companies.

Trafficking in stolen cars also has benefits that cannot be ignored in
any full accounting of its costs. For instance, insurers can raise their
premiums as a result of the losses sustained and thus increase their fu-
ture profits, while shippers benefit from the increased use of their ser-
vices. Manufacturers in the country of origin also profit by selling re-
placement vehicles to victims (though these profits need to be balanced
against forgone sales of legally exported cars to the host countries
[Porteous 1998]). One could also argue that vehicle thefts are a form
of liquidating (someone else’s) assets. A proportion of the profits from
selling an exported vehicle will be used to consume goods and services
in the donor country that may otherwise not have been consumed. In
this sense, stolen vehicle exports are not only “invisible exports” that
generate revenue, but they also stimulate the domestic market.

More sophisticated measures of costs taking account of these various
considerations are needed for two important policy-related reasons.
Firse, a realistic estimate of costs is needed in order to help determine
the invesument that should be made in reducing the problem. At pres-
ent, governments have no idea whether the police and customs re-
sources allocated to dealing with the problem are commensurate with
its scale. Second, knowing where the costs fall, and who is hurt by the
traffic in stolen cars, will help policy makers determine which of a
range of possible interventions have the best chance of being imple-
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mented. For instance, if motor manufacturers profit from trafficking
in stolen cars, it will be harder to enlist their support for preventive
devices to be installed at manufacture. Similarly, if host countries are
net beneficiaries of trafficking in stolen cars, it may be ditheult vo enlist
their assistance in dealing with the problem.

The potential policy value of an economic analysis of the problem
can be illustrated by an analysis of the costs of auto theft in the United
States undertaken by Simon Field. These costs amounted to about $43
dollars per automobile per vear and, on the hasis of where these costs
fell, he concluded that, “there is very little incentive for individual
owners to prevent auto theft, since mose of the costs fall in the form
of insurance premiums and government expenditures rather than in
the form of losses falling to individual owners . . . (Therefore) there
should be government-mandated standards of design security applied
to all automobiles, since the private market is inadequate to the task of
providing an optimal level of theft security™ (Field 1993, p. 69).

B. What Conditions Facilitate Trafficking in Stolein Cars?

At the most general level, the export trade in stolen cars relies upon
a ready supply of attractive vehicles in one country or region, the de-
mand for such vehicles in another, and a ready means of transporting
them from origin to destination. These conditdons have existed for
many vears in the Americas and have more recently arisen in Europe
with the emergence of free markets in the former countries of the So-
viet bloc. Some other specific conditions that facilitate wrafficking in
stolen cars should be noted because of their potential relevance to
policy.

1. Numbers.  Vast numbers of cars cross national borders every day.
As a result of political change, wade agreements, and worldwide in-
creases in tourisin, many border controls have heen cased or lifeed
in order to cope with the huge numbers of cars traversing national
boundarics. Looking for stolen cars among this vast amount of legal
traffic presents a formidable challenge to the authoritics. Some idea of
the magnitude of the task is provided by data on the numbers of vehi-
cle crossings at the Hungarian borders with its seven immediate neigh-
bors. The total number recorded at all border crossings in 1995 was
33,132,677 vehicles, of which 469 were detecred as stolen.?

* Data were provided to an international meceting on “Organized Transborder Car
Thefts™ held at the Hungarian National Police Fleadquarters in Budapest, August 26—
28, 1996,



204 Ronald V. Clarke and Rick Brown

2. Containers.  Huge volumes of containers are shipped from many
ports in developed countries. Stolen cars and auto parts are frequently
shipped in sealed containers to other countries. As many as four cars
can be put in one container. Many of the cars have been given new
identities, but in some cases, they are shipped in sealed containers

3

labeled as “kitchen equipment,” “houschold goods,” or something
similar. Customs officials examine only about I percent of containers
shipped from U.S. ports, partly because cargo ships work to tight turn-
around times. They may be in port for less than vwelve hours, and in
that gdme they will have to be unloaded and loaded. This allows litdle
tame for bills of lading t be checked and suspicious containers to be
examined. If there is any sign of increased vigilance at a particular port,
criminals can move to another port to reduce the risk of detection.

3. Legal Trade. A substantial legal trade exists between countries in
used cars. Large volumes of used cars are legally traded between devel-
oped countries and undeveloped countries. For example, Belgium ex-
ported 154,981 used cars in 1998 (Hardy 1999), while Russia imports
about 900,000 used cars per vear (figures from PlanEcon, Inc., quoted
in Hardy 1998, p. 29). Criminals involved in tratficking in stolen cars
can shelter behind this trade, masking their activities as legitimate
business.

4. Customs.  Customs controls are focused on arrivals, not depar-
tures. Of 6,500 U.S. Customs inspectors in 1995, only 230 were as-
signed to monitor exports (Onishi 1995). This pattern holds worldwide
because customs ofticers are focused on goods arriving, not departing

5

the country.
ited goods out of the country and for levving duties on certain goods
entering. Thus, customs officials at the border with Mexico near San

This is because they are responsible for keeping prohib-

Diego make no attempt to respond to alarms from automatic license
slate readers (Wright 2001), which go off “anywhere from four to
I g : g )

I

eight times a day,” indicating that a stolen car may be departing the
United States (New York Times 2001, p. 15). This 1s because they do
not have the resources to pursue and stop possibly stolen cars, which
might number as many as 2,000 per year.

5. Hlegal Imports.  Many countries have difficulty in controlling the
illegal import of cars that have not been stolen. Unul countries can

control illegal imports, they have litde prospect of preventing the im-

¥ More scrutiny of goods leaving the ports in developed countries could result from
concerns, expressed in the wake of the World Trade Center disaster, that weapons (or
depleted uranium) bound for terrorist organizations are being exported from developed
countrics.
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portation of stolen cars. In 1999, Mexico tried to control its problem
of illegally imported cars by proposing that drivers of vehicles with
American plates would be required to deposit a substantial sum equal
to the import duty when entering the country. This deposit would be
returnable when the car reentered the United States (Dillon 1999),
Flowever, the proposal was subsequently withdrawn in the face of pro-
tests from Mexicans living in the United States, who were accustomed
to visiting Mexico in their own cars (Preston 1999). China has moved
to tighten controls on car assembly businesses, which were suspected
of evading import controls (Yu 1999).

6. Documents.  International standards for vehicle documents do
not exist. The lack of standardized vehicle registradon and ownership
documents makes it difficult for othcials to detect forged or altered pa-
pers (Malinowski 1996). Language barriers make this wask even more
difficule.

7. Registration.  Vehicle registration procedures vary greatly among
countries, and their enforcement is frequentdy lax. These procedures
vary considerably even among European Union (EU) countries (Hardy
1999). In some countries, such as the United Kingdom, it is not neces-
sary for the registering officer to see the vehicle. In many less devel-
oped countries, vehicle registration requirements are poorly enforced.

8. Corruption. Corruption is widespread among ofhcials in unde-
veloped countries. For many vears, prior to the current agreements
concerning the recovery of stolen cars, police officers in Mexico could
routinely be seen driving around in stolen American cars, sometimes
with cheir U.S. number plates still in place (Lepage and Romero 1990;
Rotella 1994). In South Africa, corruption (and intimidation) of offi-
cials in vehicle registration offices is thought to be one method of ob-
taining a new identity for stolen vehicles, many of which arc thought
to be exported to neighboring countries, facilicated by bribing officials
at border crossings (Ndhlovu 2002). Surcly the most egregious case of
corruption concerns the official in Panama responsible for negotiating
a long-stalled treaty with the United States on the return of stolen cars.
On being informed by the police that the Mercedes in her possession
had been stolen from its owners in Miami and must be returned to
them, she claimed it belonged to her husband, an ambassador to Pan-
ama from an Arabian state, and was therefore protected by diplomatice
immunity (Ragavan ct al. 1999).

9. Priority.  Vcehicle theft is not a high law enforcement prioricy.
Developing countries are faced with many more serious crime prob-
lems than the import of stolen cars and cannot be expected to give this
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high priority. Liukkonen (1997) reported many complaints from police
in the thirty-two countries surveyed about slow responses to enquiries
about the legal status of cars suspected to have been stolen abroad. At
the same time, penalties tor theft of cars are not generally high, and
lower-level operatives have relatively little to fear if apprehended for
this crime.

10. Migration.  Substantial migration into developed countries has
expanded the numbers of offenders with the necessary contacts to un-
dertake vehicle trafficking. Though hard information is lacking, avail-
able evidence suggests that many of those involved in vehicle traffick-
ing are immigrants, who discover and exploit the opportunities existing
for this crime. They may already have the necessary contacts in their
home countrics, and they may avoid prosecution by working in their
own language, which may be unfamiliar to the police. For example, law
enforcement authorities in New York state were recently forced to hire
a translator fluent in Mandarin so they could tap the phone conversa-
tions of a Chinese gang exporting stolen cars to Asia (Chen 2001).

C. How Is Trafficking in Stolen Cars Accomplished?

The methods used in the trafficking of stolen cars are known in
broad outline, but detailed information is lacking. Such detail is nceded
for devising countermeasures, particularly of the situational, opportu-
nity-reducing kind. These must be tailored to the modus operandi and
the specific contexts in which target crimes occur (Savona 1998). Un-
fortunately, substantial difficuldes are encountered in studying the
mcthods used in vehicle trafficking. These arise from the complexity
of the phenomenon, which has a number of sources.

Just like any other form of transnational crime, trafficking in stolen
cars can take a variety of forms that differ in the organization and skills
they demand. There are three main forms, each of which has to be
understood in some detail. These forms are driving stolen cars across
national borders or transporting them in ferries, shipping them over-
seas in sealed containers, and disassembling them and shipping them
overseas for sale as spare parts. In addition, some cars are carried in
trucks across borders or flown in aircraft.

All forms of trafficking in stolen cars involve a complex sequence of
actions, including the following: preferred vehicles are identified and
stolen, either to order or “on spec”; they may be moved to a safe place
and their identities changed; they may be stored, awaiting pickup for
transfer across the border; depending on the method of wansfer, they
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may be placed in scaled containers and loaded onto ships, or they may
be driven across the border. At the destinations, they may be handed
over to a local contact or collected by such a person from the docks;
they may be legally registered; and finally, they may be sold on the
open market or to a private buver.

Because of local conditions, considerable differences exist in meth-
ods employed, even for similar forms of trafficking. Thus, in South Af-
rica, where stolen cars are mostly driven to neighboring countries,

bRl

many criminals acquire the vehicles through “carjacking,” that is, by
robbery at gunpoint from their owners. This method is rarely used in
other countries (van der Leest and Degen 1999). At the export stage,
the many and varied routes used by traffickers suggest that a wide vari-
ety of methods are likely to be used. Liukkonen (1997) identified six
distinct routes in Europe alone, which he labeled the Balkan Route, the
ltalian Route, the Middle-European route, the Sea Route, the Spanish
Route, and the Northern Route. Some routes require cars to be driven
through multiple border crossings, whereas others require only a sin-
gle border crossing. Criminals stealing cars near the Mexican border
sometimes drive them across the border before they are reported sto-
len, without any attempt to change the identity of the vehicle. Roures
with many border crossings would require considerably more organi-
zation on the part of the criminals. Finally, variations among countries
in the methods of registering vehicle ownership (Hardy 1999) again
suggest that methods emploved by criminals at this stage will also have
to vary considerably.

The methods employed by traftickers, the routes they use, and the
countries principally involved all undergo constant change as a conse-
quence of law enforcement activities or the changing opportunity
structure for this crime. For instance, in the early 1990s, there were
many reports of cars being exported from Hong Kong and Japan to
China. By the mid-1990s, the trade in illegal imports to China de-
creased, partly as a result of actions taken by the Chinese authorities,
including banning the import of right-hand-drive vehicles (Dobson
1993).

Trafticking in stolen cars therefore consists of many different kinds
of undertakings involving many difterent steps. Mcthods may change
quite quickly in response to law enforcement initatives and to chang-
ing opportunitics. Unraveling this complexity and gaining a detailed
understanding of the phenomenon is a considerable challenge for re-
scarchers and policy makers alike.



208 Ronald V. Clarke and Rick Brown

D. Who Is Involved?

According to an INTERPOL (1999) briefing note, well-organized
criminal gangs, consisting of large numbers of people with specific,
sometimes specialized, roles, are responsible for most of the trafticking
in stolen vehicles. The note provides the following description of such
organizations:

Members of the group can have specific roles. Certain members
will, for instance, have expertise in stealing and will be responsible
for the initial theft. Others are trained mechanics who change the
identity of the vehicle, either by simply replacing the number plate
or going further and altering the vehicle identification number, the
paintwork and, in some situations, cutting up the vehicle and
resoldering it to parts of other vehicles. There are also specialists
in the forgery of vehicle documentation who can create a
registration certificate, a driver’s licence and technical vehicle
documents where necessary. Then there are the vehicle couriers
who move the vehicles around from one country to the other.
Often organizers behind the whole operation never have any
contact with the other individuals or vehicles and operate through
intermediaries so that it is difficult to implicate them in the
operation. (INTERPOL 1999, p. 2)

This description reads more like a public information document
than the distillation of intelligence reports. It could have been provided
by anyone with a rudimentary knowledge of the steps in exporting sto-
len cars, who is also familiar with traditional writings on organized
crime. It is also out of step with some recent research on groups cur-
rently involved in organized and transnational crimes.

In their study of thirty-nine drug-trafficking organizations prose-
cuted in New York City during the 1990s, Natarajan and Belanger
(1998) identified some “corporations” (large formal hierarchies with
well-defined divisions of labor) that fit the traditional conception of or-
ganized criminals, but they also identified three other groups: “free-
lancers” (small, nonhierarchical entrepreneurial groups), “family busi-
nesses” (cohesive groups with clear structure and authority derived
from family ties), and “communal businesses™ (flexible groups bound
by a common tie such as ethnicity). They alse reported that many
groups specialized in only one or two steps of the trafficking process,
such as import or regional distribution, rather than managing the
whole enterprise.
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Levi and Naylor (2000) have argued that the character of organized
crime has changed. The groups now involved are quite different from
the traditonal “Mafia” of the textbooks. Many more small, loosely
structured networks of criminal entrepreneurs have arisen, often with
specialized knowledge, who come together to exploit specific opportuni-
ties for crime, such as credit card fraud or counterfeiting banknotes. The
existence of these opportunities, which permit substanual illegal sums of
money to be made, encourages the development of these nerworks.

Eck and Gersh have reached similar conclusions trom studying
drug trafficking in the Washington-Baltimore arca during 1995-97.
They argued that this consisted of a “cottage industry” of “many small

I

groups of traffickers that form and break up easily,” rather than a
“concentrated industry” of a “reladvely small set of large, hierarchi-
cally organized distribution networks” (2000, p. 241).

These studies suggest that much organized crime is now the prov-
ince of small groups of entreprencurs who exploic opportunities for
crime discovered through their businesses or through their family and
community contacts. It would not be surprising, therefore, if many
people engaged in wafficking vehicles were emploved in legitimate ex-
port businesses or in sclling used cars and have discovered that they
can exploit their knowledge and contacts to make large profits selling
stolen cars overseas.

"There are also hints in the literature that some vehicle trafficking is
carried out on a much more disorganized, opportunistic basis. It is said,
for example, that when seasonal migrant workers depart from Sweden
after working in the ficlds in the summer, many leave their old and
batrered Eastern European models parked in the countryside and drive
home in Volvos and Saabs stolen locally. It is also said that crewmen
on Chinese and Vietnamese freighters commonly steal motoreycles in
Japan and take them home as deck cargo (United Natons 1997). -
nally, Resindez (1998) has reported how a group of Mexican-American
vouths developed a relationship with a fenee in Mexico whom they
regularly supplied with cars stolen in a border town in Texas where
thev lived. None of those interviewed considered themselves to be part
of a criminal organization though thev regularly stole cars together.
They used crude methods to steal the cars and equally crude methods
of getting cars across the border: if challenged by U.S officials at the
bridge or by officials at the Mexican checkpoint, they simply drove
through ac high speed.

The lack of information about those involved in trafficking stolen
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cars makes it difficult o formulate a rational, comprehensive policy re-
sponse and to anticipate the likely results of countermeasures. For in-
stance, if organized criminals are heavily involved in tafficking in
stolen cars, it will be much harder to control. If control efforts are suc-
cessful, they will much more likely result in displacement to some
other form of trafficking that could be harder to control and more
harmful.

A particularly important question is the degree to which immigrants
are involved in the trafficking of vehicles (Onishi 1995). Immigrants
are known to be heavily involved in drug trafficking (Natarajan 1998;
Reuter 2000), and their contacts in destination countries make it likely
they would be similarly involved in vehicle trafficking. If chis were the
case, it could help explain patterns of car theft, at least in the United
States, and might help in formulating preventive responses. As dis-
cussed in Section 11, known trafficking routes provide a useful starting
point for research on this topic.

L. How Is Trafficking in Stolen Cars Being Addressed?

Despite the generally low priority accorded to vehicle theft by law
enforcement authorities, recent years have seen a spate of activity di-
rected to wrafficking. In much of this work, the United States has been
the prime mover, though INTERPOL and the United Nations have
also played important roles in stimulating international cooperation. A
catalog of recent activity would include the following:

The United States has developed a model bilateral agreement for
the repatriation of stolen vehicles (see United Nations 1997) and has
signed agreements with numerous countries in Latin America.

United States agents have provided training to customs officials in
these countrics in ways to identify stolen cars.

The National Insurance Crime Bureau (which is supported by the
American insurance industry) has assisted these efforts by stationing
officials in Mexico and other South American countries to assist the
process of repatriation.

X-ray machines and gamma ray technology (that produces an x-
ray-like image of a container’s contents) are being evaluated for use
in inspecting sealed containers in ports in the United Kingdom and
the United States (Cottrill 1999; General Accounting Office 1999;
Interagency Commission on Crime and Security at U.S. Seaports
2000), and documentation relating to any car for export must now
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be presented at U.S. ports seventy-two hours prior to loading (Gen-
eral Accounting Office 1999).

The U.S. Motor Vehicle Theft and Law Enforcement Act 1984
required car manufacturers to mark the major body parts of high-
risk models to deter their theft for chopping and for export (Clarke
and Harris 19924).

The stolen vehicle database maintained by the FBI is being
opened to other countries (Davis 1999).

INTERPOL has developed a similar database of stolen vehicles
for access by member states (Wegrzyvn 1997).

EUCARIS, the European Car and Driving Licence Information
Svstem, was established in 1994 in response to increased interna-
tional erafficking of cars in Europe. The system allows member
countries, of which there are presently seven full members with sev-
eral other countries making use of the system on a limited basis, to
share dara about vehicle and driver registrations.®

The United Nations hosted several international mecetings during
1996-97 (Vetere 1996) and conducted a survey of member states

‘

with the object of identifving “measures for the prevention and sup-
pression of illicic trafficking in motor vehicles” (United Nations
1997, p. 1.

The European Insticute for Crime Prevention and Control
(known as HEUNI), together with the Russian Ministry of the Inte-
rior, initiated a survey of all European countries focused on issues
of international cooperation in dealing with trafficking in stolen cars
(Liukkonen 1997).

Many countries have established committees or task forces to
study auto theft and to make policy recommendations, including
wavs to curh the export of stolen vehicles (United Nations 1997).

Europol is currendy developing a protocol for greater sharing of
information about vehicles stolen in one member state and recov-
cred in another.

The National Crime Intelligence Service (NCIS) has received EU
funding to explore the nature of stolen vehicle exports across Lurope

and to identify ways of improving enforcement at European ports.

Much of this activity has been undertaken to assist the repatriation
of stolen cars. Important as this is, it may play only a minor role in

“ See on-line at www.cucaris.net.
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deterrence, since very small numbers of trafficked cars are detected.
Much greater attention should be devoted to the earlier stages of traf-
ficking in an effort to prevent cars leaving the countries of origin. In
particular, research should be focused on the conditions facilitating il-
legal exports at border crossings and the ports. It is here that stolen
cars are funneled to their ultimate destinations and where they run the
greatest risk of interception (Katona 1996). In addition, Liukkonen
(1997) notes that countries responding to the HEUNI survey identi-
fied the need for the international harmonization of registration docu-
ments and much greater attention in general to the process of register-
ing vehicles in all countries (including establishing ownership). These
measures are essentially preventive in nature and should cherefore be
a priority for research,

Finally, it would be useful to know what effects on trafficking in sto-
len cars could be expected from recent improvements in vehicle secu-
ritv. Many of these improvements are designed to foil thieves less de-
termined than those involved in trafficking. Persuasive data exist to
show that the mandatory fitting of immobilizers to new cars in the
United Kingdom since October 1998 has reduced overall car theft
rates (Brown and Thomas, forthcoming). However, in analyzing un-
published data from the Car Theft Index (Home Office 2001), we found
that for vehicles under three vears old the rate of unrecovered thefts
increased by 26 percent bevween 1998 and 2000. By contrast, the rate
of unrecovered thefts of vehicles aged over three vears declined by 16
percent. These findings indicate that immobilization may have had
minimal impact on the risk of theft of new vehicles, which are the ones
most likely to be stolen for export.

Clearly more information is needed about the methods employved by
thieves in stealing a car for export. It would be helpful to know, for
example, how many of these vehicles are stolen off the streets in the
usual way, and how many by more sophisticated methods. These in-
clude the use of flathed trucks to remove the car, making copies of
kevs, stealing kevs in the course of burglary, entering into fraudulent
rental or lease agreements to obtain vehicles, and even carjacking.

II. Meeting the Research Needs
If research is to assist policy, it must at a minimum provide better
information on the extent of trathcking in stolen cars, its costs, the
methods emploved, and the groups responsible. It must also provide
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information to support the development of preventive measures—as
distinct from enforcement—since these have been neglected to date.

In this section, we offer some suggestions for meeting these needs,
though we avoid topics where we lack competence, such as economic
analysis of trafhcking in stolen cars. We avoid ambitious or complex
studies because these could fail in the present undeveloped state of
knowledge. In any case, research that takes a long time to complete
runs the risk of providing vesterday’s answers to today’s questions.
Cornish and Clarke have argued this point:

Organized crimes are dynamic activities characterized by
contingency and innovation, and these sources of instability and
change apply even more to the fluid relationships and temporary
dependencies that may exist amongst complex crimes. While
research is being conducted, permutations and innovations are
constantly occurring as opportunitics and technologies change,
and as crime-control agencies stimulate furcher change and
complexity. . .. Thus, even though the complexities of criminal
activity at one point in time mighe well be best described by
lengthy and rigorous rescarch, they might stll shed licde light

on the complexities of ongoing forms of organized crimes at
another point. Indeed, the results of such rescarch may be
counterproductive insofar as they misdirect policy makers as to the
nature of the phenomena in question and the propertics—dynamic
rather than static—of the underlving processes involved. (Cornish

and Clarke 2002, pp. 55-36)

The policy purposc of gaining improved insight into current orga-
nized crimes should be tackled instead using “rapid appraisal” research
approaches (Beebe 1995).7 These approaches might include studying
police and prosccution case papers of detected cases of vehicle traf-
ficking, studving the reports of undercover operations, interviewing
experts and convicted offenders about methods of wafficking, inter-
viewing those involved in the export of used cars in order to under-
stand the means by which legal business is transacted and the loopholes
available to oftenders, and underraking newspaper searches.

Such rescarch could provide policy makers with more information
about key tapics such as the kinds of offenders involved, the ways they
establish links with others in destination countries, how they evade

" Kelly and Regan (2000) followed essentially this approach i their study of eraftick-
ing of women for sexual exploitation in the United Kingdom.
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customs controls at export and import, how they give stolen cars a new
identity, and how they re-register and sell cars in the destination coun-
trics. It is only with this kind of information that policy can respond
quickly to change and innovation in an area where illegal entrepre-
neurial expertise, opportunism, and responsiveness to changing market
conditions combine to set the agenda. Tremblay, Talon, and Hurley
(2001) describe in great detail how this process has led in Quebec to a
large increase of thefts of cars for resale.

A. Measuring the Extent of the Problen:

Better measures of trafficking in stolen cars are needed both for
evaluating policy and for determining the appropriate level of policy
intervention. This is the most urgent priority for rescarch in this field.

Present estimates rely upon educated guesses about the percentage
of unrecovered stolen cars that is exported. Thus the National Crimi-
nal Intelligence Service has recently stated in its newsletter for police
that “it s estimated that 10-20 percent of permanently stolen U.K.
vchicles are exported. This translates to 20,000-40,000 vehicles—a
very significant number” (National Criminal Intelligence Service 2001,
p- 2).

The NCIS estimate is much lower than that usually quoted for the
United States, which is around 30-35 percent. The figure is likelv to
be lower for Britain because, unlike the United States (and Continental
Europe), all cars stolen for export in Britain have to be transported on
ships or must leave the country via the Channel Tunnel. This would
reduce the profitability of this offense.

It seems highly improbable that 20,000-40,000 vchicles could be il-
legally exported from Britain through the ports without attracting the
notice of police and customs officials, pardcularly in light of the vol-
ume of the legal export trade in used cars. According to Deparunent
of Trade and Industry figures, 24,259 used vehicles were exported
from Britain in 2001 —a figure not much different from the numbers
stolen and exported.® This means that police and customs officials at
the ports could expect nearly half the cars they encountered to be
stolen.

Another reason why theft for export might be a smaller problem in
Britain is that British vehicles are right-hand drive, whereas those in

¥ Compiled from HM Customs and Excise Data; available on-line at www.uktradeinfo.
com.
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most other countries are left-hand drive. The only nearby right-hand-
drive countries are Ireland, Cyprus, and Malea, all of which are com-
paratively small and unlikely to be able to absorb large numbers of sto-
len vehicles from Britain. Nigeria and Ghana are generally thought to
be the principal overseas destinations for stolen cars exported from
Britain. These are both left-hand-drive countries, though they do not
discriminate particularly between left- and right-hand-drive vehicles.
Nigeria is second only to the United States as a destination for used
cars legally exported from Britain (2,985 in 2001), and it turns out that
more used cars are legally exported from Britain to left-hand-drive
countries (77 percent of the total of 24,259) than to other countries.
Altogether, these data suggest that right-hand drive is not as great a
deterrent to theft for export as might appear at first sight—but this is
vet another topic for detailed study.

Even though the U.K. estimate of vehicles stolen for export is lower
than for other parts of the world, like all such estimates, it takes no
account of the fact that only a few models are thought to be vulnerabie
to theft for export. Estimates of the numbers of cars stolen for export
ought to be based on these models, not on all cars stolen, as at present.

As we found in an exploratory study, this produces very much
smaller estimates of the size of the problem. FFrom interviews with sev-
enteen experts (Hardv and Clarke 2001), we obuined informadon
about models believed to be at “high risk™ of theft for expore.” All sev-
enteen experts identified luxury vehicles as being the most at risk, with
sport-utility vehicles (SUVs) or off-road vehicles in second place. Be-
vween them, the experts identified twenty-one specific models, two of
which we excluded from our analysis because they were light commer-
cial vehicles, not cars.

Thirteen of the seventeen experts stated that cars stolen for export
were generally less than three vears old, while two others stated that
they were less than four vears old. Accordingly, we confined the study
to vehicles three years old or less.

In case the experts had overlooked some high-risk models, we un-
dertook an examination of police records of vehicles impounded be-
tween 1999 and 2001 at Tilbury, one of Britain’s largest ports. (Unfor-

* Fourteen of these experts were police or customs officers in nine of the seventeen
major ports covering the coastline of England and Wales, one was the head of the Met-
ropolitan Police Stolen Vehicle Unit, one an analyst for the National Criminal Intelli-
genee Service, and one was an investigator who specializes in the internavonal recovery
of vehicles stolen in the United Kingdom and exported.
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tunately, these records did not distinguish between cars suspected of
bheing stolen from those with outstanding loans that had to be paid be-
fore the vehicles could leave the country.) These records consisted of
146 cars comprising fiftv-seven different models. Two of these models
were excluded because they were light commercial vehicles, not cars,
and a further thirty-one models were excluded because only one car
had been recovered of cach model. It would be dangerous to include
these thefts, which might have been committed for unusual reasons,
when seeking to arrive at a natonal estimate of the number of cars
stolen for export.

This left twenty-four models of which at least two examples were
recorded. This group of twentv-four models accounted for 76 percent
of the cars impounded during the three-year period and included
eleven of the nineteen identified by the experts. Most of the other
models were small- or medium-sized sedans with only two or three
cars impounded in each case. These were likely to be cars with out-
standing loans rather than ones stolen for export. In fact, only two
models not already identified by the seventeen experts seemed to fit
the category of high-risk cars for export theft—the Volkswagen Golf
(sixteen cars impounded) and the Mercedes M class (seven cars im-
pounded). These two models were added to the nineteen models iden-
tified by the experts, for a total of twenty-one high-risk models (sce
appendix). The twentv-one models represented only 3 percent of the
697 models identified in the Car Theft Index 2001 (Home Office 2001),

For cach of these twenty-one models, unpublished data from the
Home Office Carr Theft Index 2001 yielded the numbers of cars firse
registered in 1998-2000 that were stolen and not recovered in 2000.
The percentage stolen and not recovered for cach of the twentv-one
models was compared with the average percentage not recovered for
all other vehicles in the same market segment (e.g., sports cars)—a
necessary step because recovery rates vary by market segment. In each
case, the percentage not recovered of the twenty-one high-risk models
was greater than for the other models in the segment. It was assumed
that this ditference reflected the cars stolen for export—on the further
assumption that the twenty-one models at high risk of theft for ex-
port did not also differ consistently from other models in their risks of
other forms of unrecovered theft (e.g., broken for spares or insurance
frauds).

Table I shows the overall results of this exercise. The average rate
of nonrecovery was four percentage points higher for the twenty-onc
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TABLE 1
Differences in Nonrecovery Rates between Twentv-One Models at
High Risk of Theft for Export and Others in the Same Market
Segments (All Models Aged Three Years or Less Stolen in England
and Wales in 2000)

Average Average
Nonrecovery Nonrecovery
Rate of 21 Rate for Rest of Difference in
Marketr Segment High-Risk Models  Market Segment  Nonrecovery Rates
Small sedans 37.3 35.2 2.1
Medium sedans +1.0 323 8.7
Large sedans 37.7 29.2 8.5
Luxury sedans 28.6 27.0 1.6
Sports cars 33.0 29.3 3.7
SUVs and minivans 348 33.6 1.2
Toral 37.0 33.0 +.0

No1e.—SUV = sport-utility vehicle.

high-risk models than for the comparison models. An “export ratio”
was then caleulated, which reflected the proportion of high-risk vehi-
cles estmated to be exported. Using the terminology in wable I, this
ratio was expressed as the “difference in nonrecoverv rates:average
nonrecovery rate of twenty-one high-risk models.” This vielded an ex-
port ratio of 4.0:37.0, or nearly 11 percent. This translates into a na-
tional export rate of 0.2 percent of unrecovered stolen cars, equating
to about 140 cars.

These estimates fall so far short of the official ones (10-20 percent
of swlen unrecovered cars exported, with a toral of somewhere be-
tween 20,000 to 40,000 vehicles) that they run che risk of being dis-
missed out of hand on grounds of faulty methodology. We would
readily concede some limitations of our method, including that the
seventeen experts who were interviewed covered only nine of the
fargest twenty-seven ports in the country; records of cars seized by po-
lice and customs ofticials were examined at only one porg; our group
of twentv-one high-risk models did not include ones dismantled for
spare parts before leaving the country, which therefore might not
come to the attendon of the authorities; we omitted cars that are more
than three years old; we omitted 676 modcls chat individually might
he stolen in small numbers but collectively could vield a large ol of
cars stolen for export; and we assumed that the rates of other forms of
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unrccovered thefts for our twenty-one models were no different from
cars not stolen for export.

Conceding these limitations and that our estimate is conservative,
we still believe the true figure of cars stolen for export is much closer
to our own estimate. The NCIS estimate greatly inflates the problem
by including all unrecovered stolen cars, when the litcrature is widely
agreed that the problem is mostly confined to a small group of new
models. The NCIS estmate also leads to the unlikely conclusion that
the number of used cars stolen for export is litde different from the
number legally exported.

Our sclection of twentv-one high-risk models was based on the
opinion of experts with firsthand expericnce of the problem. Even so,
the recovery rates of this high-risk group were on average only four
percentage points lower than for other comparable vehicles—sug-
gesting that rather few of the cars in this high-risk group were ex-
ported. These facts cannot be reconciled with the NCIS estimate, and
the issue of the number of vehicles stolen for export cannot be resolved
without more detailed research. In fact, our purpose in undertaking
this exploratory study was less to produce a firm estimate of the scale
of the problem than to make the case for this research—a case made
simply by the huge gap between the NCIS estimate and our own. Our
study also underlines the need for hard information on the fate of un-
recovered vehicles. Without this information, it is impossible to think
clearly about preventive policy.”

The need for improved measures is not confined to Britain, and, in
fact, our study could be repeated comparatively casily in the United
States by comparing the theft and recovery rates of models at high risk
of theft for export to South America with those of other models sold
in the United States. As a refinement, the study could be repeated for
U.S. cities with seaports and for the U.S. states sharing land borders
with Mexico, both of which are thought to have higher rates of theft
for export (National Insurance Crime Bureau 1999).

Three other methods of estimating the numbers of cars stolen for
export in the United States are possible. First, U.S.-wide records of

" As an example of the confusion surrounding recovery rates, it is frequently claimed

that because these have tended to decline over recent vears, “professional” thefis are
increasing. In fact, the official statistics show that the numbers of hoth recovered and
unrecovered thefts have decreased markedly in recent vears, though the drop is stightly
greater for recovered (‘nonprofessional™ thefts). This makes it appear that professional
thefts are increasing when they are decreasing.
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the numbers of cars registered for use in vear 1 could be compared
with numbers registered for years 2, 3, and 4 for high-risk models and
for all other models. Allowance should be made for cars legally ex-
ported and ones written-off in accidents. The difference in vearly aturi-
don rates between the two groups could provide a measure of cars sto-
len for export. Second, statistically valid counts could be attempted of
high-risk models using border crossings between the United States and
Mexico. Comparisons of the numbers observed and numbers expected
could provide estimates of the trade in stolen vehicles using this route.
Third, representative samples of cars using border crossings and con-
tainers awaiting shipment at U.S. ports could be examined to deter-
mine the numbers of stolen vehicles.

While seemingly feasible, these approaches need to be more closely
examined. They all depend upon obtaining access to data sources
maintained by various federal and private agencies, the lateer including
the National Insurance Crime Burecau, the Highway Loss Data Insu-
tute, and R. L. Polk (commercial providers of statistical information
for the motor industrv). The last of the methods, while apparently
straightforward, could involve considerable legal and logistical diffi-
culties. It would also require extensive cooperation from port authori-
ties and from U.S. Customs and immigration services.

B. Studying the Methods Used by Vebicle Traffickers

The difficulties of acquiring detiled information about vehicle traf-
ficking methods nceded for prevention have been discussed above.
These relate to the many variant forms of this transnational crime and
the many steps involved in each. A way of studying the sequential steps
involved in the commission of any crime has been outlined by Cornish
(1994). This depends on the concept of the erime “seript,” the uses of
which he has described:

By drawing attention to the way that events and cpisodes unfold,
the seript concept offers a useful analvtic ool for looking

at behavioral routines in the service of rational, purposive,
goal-oriented action. A script-theoretic approach provides

a way of generating, organizing and systematizing knowledge
about the procedural aspects and procedural requirements

of crime commission. It has the potential for cliciting more
crime-specific, detailed and comprehensive offenders” accounts
of crime commission, for extending analvsis to all stages of
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the crime-commission sequence and, hence, for helping to enhance
situational crime prevention policies by drawing attention to a
fuller range of possible intervendon points. (P. 151)

To date, most applications of this concept involve relatively simple
crimes such as breaking into parked cars. For the more complex pro-
cess of trafficking in stolen cars, scripts would have to be developed for
each stage of the specific variety of the crime being studied, with links
between each stage in the sequence. This approach mighe assist in
comparing variation among the methods used in the differenc kinds of
trafficking and in synthesizing information from various studies.

A way to begin developing such scripts would be through inter-
views with two groups of knowledgeable persons: those arrested for the
crime and law enforcement officials responsible for dealing with it. Ex-
amples of such studies already exist. Resindez (1998) interviewed ten
offenders for her study of trafficking in stolen cars between Texas and
Mexico. Liukkonen’s (1997) study for HEUNT surveyed those involved
in enforcement. Hinchdliffe’s (1994) detailed account of methods used
in ringing stolen vehicles was based on survevs completed by eighty-
five British police officers with direct experience of dealing with pro-
fessional vehicle theft. Sehr’s (1995) account of police methods of deal-
ing with auto theft in Germany includes a lengthy interview with an
experienced insurance auto theft investigator in Eastern Europe, which
sheds some light on fencing networks. Apart from focusing on the
methods used at different stages of trafficking in stolen cars, future
studies should obtain estimates of the financial rewards for those in-
volved at each stage (see Stefancic 1996 for one set of estimates).

Another approach geared specifically to understanding the export
stage would be to interview those involved in legally exporting used
cars to developing countries. Such studies might focus on loopholes in
procedures and regulations that criminals could exploit.

These interview studies should be complemented by what might be
called “operational studies” of official svstems and procedures relevant
to various stages of the process involved in vehicle trafficking. Again,
these studies would be intended to identify loopholes that could be
blocked by situational measures (Clarke 1995). They would include
studies of the vehicle registration systems in countrics (both developed
and undeveloped) involved in the international trade in stolen cars;
studics of the customs, port, and other procedures for exporting and
importing vchicles (Smith and Burrows [1986] report that changes
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made in the documentation necessary for importing cars into the
United Kingdom were successful in reducing iliegal imports); studies
of existing methods for detecting stolen cars at border crossings and
on ferries; and studies of barriers to repatriation in different countries
(for discussions of these, see Liukkonen 1997; Hegstrom 1999).

C. Studying the Role of lnmnigrants

Immigrants are involved in other forms of transnational crime and
are likelv also to be involved in trafhcking in stolen cars. This possibil-
ity could be studied by examining the known export routes for traf-
ficking in stolen cars. The aim would be to examine ways immigration
patterns do and do not correspond to vehicle trafficking patterns.

First, the fit berween drug trafficking routes and routes used by
those trafficking in stolen cars should be examined. The results might
clarifv the possible involvement in vehicle wafficking of immigrants
from particular countries and might support speculations that cars are
frequently used as a form of payvment for drugs. This study would re-
quire vehicle trafficking routes in the Americas to be documented with
equal precision to those in Europe.

Second, the fit between legal export routes and the routes used by
those trafficking in stolen cars should be investigated. The results
might clarify the possible involvement of those with legitimate export
business in vehicle trafficking.

Third, the fit berween patterns of immigrant settlement in the
United States and the known routes used by those trafficking in stolen
cars should be investigated. This study could also match preferred
models in different destination countries with theft of these models in
the immigrant areas in the United States.

These studies should be supplemented by interviews with law en-
forcement officials about the involvement of immigrants. Addidonal
sources of relevant information may be newspaper accounts of traf-
ficking in stolen cars and court records of vehicle wafticking cases (che
latter comprising the source used by Natarajan and Belanger [1998] in
studying drug trafficking organizations).

lII. Conclusions
Whether because of improved security on new cars or generally falling
crime rates, auto theft in developed countries is declining (personal
communication, Jaap de Waard, Dutch Ministry of Justice, November
11, 1999; based on Home Ofhee and Eurostat data). Tratficking in sto-
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len cars will probably be immune to this trend because improvements
in vehicle security provide little deterrent to professional thieves, and
the demand for stolen cars in developing countries, fueled by increas-
ing globalizaton, is unlikely to abate. Unlike rare animals and cultural
artifacts catering to more refined tastes, cars are widely coveted and are
constantly updated and improved. For all these reasons, thev are likely to
remain “hot products” on the world’s theftmarkets for some considerable
ume to come (Clarke 1999).

Little hard information is available to guide the future development
of policy in this field. At the most basic level, it is unclear whether
trafficking in stolen cars resembles what Eck and Gersh (2000) call a

3

“concentrated industry,” dominated by a few large criminal organiza-
tions, or a “cottage industry” of many small groups of entrepreneurs
that form to take advantage of the opportunities for this crime and that
dissolve just as easily. Nor is the size of the problem known. Our study
reported above indicates it could be much smaller than is claimed by law
enforcement agencies and the media, both of which benefit from por-
traving vehicle trafficking as vast and highly organized—the police in
terms of prestige and resources and the newspapersin terms of readership.

Research is urgently needed on these issues, but if it is to be helpful
to policy, it must be completed quickly using rapid appraisal tech-
niques (Beebe 1995) because those engaged in trafficking are con-
stantly adapting to new restrictions. At the same time, new oppor-
tunities for trafficking are continually drawing in fresh recruits. If
researchers do not move equally fast, the information they produce will
be out of date hefore it can be put to use. Police agencies will have to
play their part by streamlining procedures for giving researchers access
to sensitive data.

Apart from more information about the scale and nature of the
problem, the most urgent priority for research is to uncover the meth-
ods by which traffickers circumvent registration and licensing require-
ments, and avoid detection at customs and border checkpoints. Opera-
tonal rescarch of this kind should be complemented by studies of
immigrant involvement in vehicle trafficking and by economic (and
business) analyses of the crime. The latter will be assisted by the mulu-
ple databases that exist on vehicles and vehicle theft. While it may be
a benign form of transnational crime, and not as large a problem as is
usually portrayed, vehicle trafficking is a costly drain on law enforce-
ment. The modest invesument in the studies identified above should
not be delaved.
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APPENDIX

TABLE 1A

Numbers Stolen and Not Recovered of Twenty-One Models at
“High Risk” of Theft for Export (England and Wales 2000)

Not Percent
Market Stolen in Recovered  Recovered not
Scgment Make and Model 2000 in 2000 in 2000 Recovered
Small sedan VW Golf 664 416 248 373
Medium sedan BMAV 3 series 672 399 273 +0.6
Mercedes C class 198 114 84 42.4
Large sedan BMAV S series 193- 132 63 323
Mercedes 200 series 83 44 39 +47.0
Mereedes 300 series 35 22 13 37.1
Mercedes 19 class 234 143 91 38.9
Honda Legend 5 3 2 40.0
Peugeot 304 and 503 5 3 2 40.0
Luxury sedan  BMAV 7 series +1 30 11 26.8
Lexus GS300/1.5400 50 35 13 30.0
Sports car Mercedes CLLK/SLK 260 181 79 30.4
Porsche 91179447968 89 53 36 40.4
Sport-udility
vehicle Jeep Cherokee 86 6+ 22 25.6
Land Rover Discoverv 204 109 93 +46.6
Mercedes M class 99 66 33 333
Mitsubishi Shogun 186 153 33 17.7
Nissan Terrano 44 27 17 38.6
"Fovota Landcruiser 80 +7 33 +41.3
Isuzu Trooper 50 30 20 40.0
Land Rover Range Rover 1Y 70 49 41.2
All market
segments All maodels wdentified 3399 2,141 1,258 37.0
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Labor Racketeering:
The Mafia and the Unions

ABSTRACT
The labor movement and its members have long suffered from extortion,
thievery, and fraud. Corrupt labor officials have used union power to
extort money from businesses. Labor racketeering has been a major sourcee
of the Cosa Nostra crime familics” power and wealth since the 1930s.
Nonctheless, combating labor rackereering did not become a federal law
enforcement priority until Jimmy Hoffa's assassination in 1975, The U.S.
Department of Justice, beginning in the early 1980s, brought or
threatened civil racketeering lawsuits against numerous mobbed-up locals
and four international unions. These lawsuits led to an unprecedented
effort by court-appointed monitors and trustees to purge the corrupted
unions of racketeers and racketeering and to reform the unions.

When John L. Lewis, former president of the United Mine Workers
(1920-60), observed that “Labor, like Isracl, has many sorrows”
(Unired States v. Local 560, IBT, 581 F. Supp. 279 [1984], p. 279), he
was referring to the long history (even then) of corruption and racke-
teering that has plagued the American labor movement. Likewise, the
labor leader David Dubinsky called labor racketeering “a cancer that
almost destroved the American labor movement” (Dubinsky and
Raskin 1977, p. 145). Robert F. Kennedy, who served as general coun-
sel (1957-60) to the Senate Select Committee on Iimproper Activitices
in the Labor Management Field (McClellan Comunittee), warned that

labor racketeering was a threat to society generally, and he made labor

James B Jacobs is Warren 2. Burger Professor of Law and director of the Center for
Research in Crime and Justice, New York University School of Law. Ellen Peters is a
2002 graduate of the New York University School of Law. We are gratetul to Robert
Stewart and Herman Benson for comments and suggestions.

© 2003 by The University of Chicago. All rights reserved.
0192-323472003/0030-0001810.00

229



230 James B. Jacobs and Ellen Peters

racketeering (especially Jimmy Hoffa) a top Justice Deparoment prior-
ity when he became attorney general in 1961 (Kennedy 1960). No
other country has a history of union-related criminality approaching
what has been exposed in a century-long litany of scandals, articles
by investigative journalists, governmental hearings, prosecutions, and
lawsuits.!

“Labor corruption” refers to the misuse of union office and author-
ity for unlawful personal gain. The immediate vietim may be an em-
ployer or the union itself, but the ultimate victim is always the union
rank and file. “Labor racketeering” refers to labor corruption commit-
ted by, in alliance with, or under the auspices of organized crime
groups.” Labor racketeers include members or associates of organized
crime groups, some of whom hold union offices, as well as union offi-
cials who work on behalf of organized crime. Common criminal of-
fenses subsumed by the term “labor racketeering” include extortion of
employers by threatening unlawful strikes, work stoppages, picketing,
and workplace sabotage; soliciting and receiving bribes from employers
in exchange for allowing the emplover to ignore the terms of the col-
lective bargaining agreement (“sweetheart deal”) or for a guarantee
just to be left alone (“labor peace”); thefts and embezzlements from
the union and its pension and welfare funds; violence against rank-and-
file “dissidents”; and the maintenance of illegal employer cartels by
threatening to strike or sabotage businesses that are not cartel mem-
bers (New York State Organized Crime Task Force 1990, pp. 131-43).

There has been sporadic recognidon of labor racketeering as a crime
problem and a social problem since the beginning of the twentieth
century. Congressional hearings gave the matter unprecedented pub-
licity in the late 1950s, but there was no concerted political or law en-
forcement commitment to attacking the problem undl the late 1970s
and well into the 1980s. By then, the Federal Bureau of Investigation
(EBI) and the U.S. Department of Justice (DQOJ) had come to sce the

"It need hardly be added that focusing on labor racketecring as a crime problem is
no more an indictment of the vast majority of union officials and members than focusing
on corporate crime is an indictment of the vast majority of businessmen.

*In his classic Organized Crime in Chicago (1968), first published in 1929 (by the Hli-
nois Association for Criminal fustice), John Landesco provided a great deal of informa-
tion and commentary on labor racketeering. One of the earliest studies of labor racke-
reering is Harold Seidman’s (1938) Labor Czars: A History of Labor Racketeering. Probably
the most famous early study was Daniel Bell’s classic, “The Racket-Ridden Longshore-
men,” originally published in Forrune Magazine (1951) and then reprinted in The End of
Ideology: On the Exbhaustion of Political Ideas in the Fifties (1962). See also Taft 1970,
Hutchinson 1970.
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eradication of labor racketeering as the centerpiece of a comprehensive
organized crime control strategv. The FBI devoted massive resources
to investigating Cosa Nostra’s control over a score of local unions and
a number of major national/international unions.” The federal orga-
nized crime strike forces and the U.S. attorneys began bringing civil
racketeering lawsuits against labor racketeers with the goal of having
federal courts issue injunctions requiring wide-ranging union reforms,
including the purge of racketeers and the restoration of union democ-
racv (Goldberg 1989).

The most successful of these civil Racketeer Influenced and Corrupt
Organizations Act (RICO) lawsuits have demonstrated the capacity of
federal courts, when supported by courageous and creative former
prosccutors serving as court-appointed trustees, to effectuate impres-
sive institutional reform in thoroughly racketecer-dominated unions.
Hundreds of criminals have been purged from union positions, fair
election procedures have been instituted, and fundamental changes in
union governance and operations have been adopted. But the path to
reform has not been easy, and it has not been unidirectional. Many
civil racketcering suits have failed to root out racketeering and to
achieve fundamental union reform. Each lawsuit, and especially cach
trusteeship, has approached its challenge afresh. There has ver to
emerge any svstematic body of knowledge about what works and what
does not work for trustees and monitors, operating under court aus-
pices, charged with the task of rehabilitating unions that have been
corrupted and devastated by decades of mob dominance. Thus, there
is a crving need to document and analyze the efforts that have so far
taken place in order to refine and improve anti-labor-rackereering and
union reform strategies for the future.

This article has three goals. First, it seeks to make a case tor taking
labor racketeering seriously, indeed as an important form of systematic
criminality that festers in one of society’s key sociopolitical institu-
tions. Sccond, this article hegins to document and analyze the tederal
government’s remedial eftorts to purge organized crime from the four
most corrupted international unions. Third, it attempts to find a theo-
retical place for labor racketeering in academic criminology.

Y An international union has affiliated Jocals in Canada as well as the United States.
Narional and international unions differ with respect to how centralized they are, Some
unions permit their local affiliates wide-ranging independence while others seek to mon-
itor and manage their locals. Most national and international unions are members of the
AFL-CIO, a labor federation that lobbies on behalf of the labor movement.
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Section 1 of this essay sketches the history of labor racketeering up
until the ecarly 1980s, when the President’s Commission on Organized
Crime (PCOC) took stock of the problem. Sectons 11-V present
PCOC’s assessment of labor racketeering in the International Brother-
hood of Teamsters (IBT), International Longshoremen’s Association
(ILA), Hotel Emplovees and Restaurant Emplovees International
Union (HEREIU), and Laborers International Union of North
America (LIUNA) as of the early 1980s and then, in each case, docu-
ment the extraordinary steps taken by the U.S. Department of Justice’s
Organized Crime and Racketeering Section (OCRS) and the U.S. at-
torneyvs to purge those unions and their locals of organized crime rack-
eteering. Section V1 begins to sketch out a criminology of labor racke-
teering.

I. History of Labor Racketeering

In the labor wars from the 1860s through the 1930s, both employers
and unions reached out to gangsters to counteract the violence di-
rected at them (Landesco 1968, pp. 132-47). Gangsters also served as
a counterweight to communists and leftist elements in the labor move-
ment (Kimeldorf 1988); the gangsters were simply less threatening
than communists to some government officials, businessmen, and
union leaders. In some cases, once the gangsters gained a foothold,
they consolidated their power through intmidation and patronage.?
Control over a umion was immensely valuable to the organized crime
bosses, who could steal from the union coffers and extort money from
emplovers. In addition, they could barter union support to politicians
in exchange for immunity from investigation and prosecution. Some
labor racketeers wielded influence with local political party machines.
With ties to the underworld and influence in legitimate society, the
labor racketeers became major power brokers at the local level and
even at the state and national levels.

In the 1920s and 1930s Arnold Rothstein, Louis Buchalter (aka
Louis Lepke), and Jacob “Gurrah” Shapiro were the most powerful
labor racketeers in New York City, where they dominated crucial
union locals in the garment industry. Through his control of the Tai-
lors and Cutters Union, Lepke extracted millions of dollars from the
garment industry. Thomas Dewey, New York City’s special prosccutor

* The best study of how organized crime achieved a foothold in a union is Howard
Kimeldort’s (1988) Reds or Rackets? The Making of Radical and Conservative Unions on the
Waterfront. See also Philip S. Foner's (1950) The Fur and Leather Workers Union.
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for racketeering (and later Manhattan district attorney, New York gov-
ernor, and twice Republican Partv presidential candidate) referred to
Lepke as “the foremost labor czar in the U.S.” (Sifakis 1987, p. 186).
Dewey concentrated a great deal of his prosecutorial attention on labor
racketeering, especially in the restaurant sector where an organized-
crime dominated union systematically extorted the restaurateurs
(Hughes 1940; Dewey 1974; Stolberg 1995, chap. 8). A similar situa-
tion existed in Chicago, where Al Capone was the leading labor racke-
teer of the 1930s (Vaira and Roller 1978).

The repeal of national alcohol prohibicion (1933) ended organized
crime’s monopoly over alcohol and thus made ¢he labor unions more
important as a source of revenue for organized crime groups. As early
as 1933, the U.S. Senate (Copeland Commirttee) held hearings on
“racketeering,” including the role of mobsters within international and
local labor organizations (United States Congress 1933). The commit-
tee heard testimony about workers who were forced to pay kickbacks
to corrupt union offtcials. The attorney for the American Federation
of Labor (AFL) Building Trade Unions Anu-Racketeering Committee
exphined that the commictee had been formed two vears carlier by
union members concerned “that most of the unions in New York were
saturated with rackets” (United States Congress 1933, p. 798). Em-
plovers recounted extortion by labor racketeers.

In January 1940, journalist Westbrook Pegler exposed the connec-
tion of organized crime figures, especially Dutch Schultz, o George
Scalise, president of the Building Services Employees International
Union (Witwer 2001). According to historian David Wirnwer, Scalise

used his connections with Arthur Flegenheimer, better known as
Dutch Schulez, to gain a charter for a Brooklyn branch of
Teamsters Local 272, a union of parking garage workers. Unions
of parking garage employees attracted gangsters, because
organization could most quickly be achieved through sclective acts
of violence. Damage to cars parked in non-union garages—ice pick
punctures to the tires or slashed upholstery—could quickly force
an emplover to sign his employees into the union. And union
organization in turn provided a cover for corralling the
businessmen into an employers” organizavion, whose dues could be
tapped by organized crime. In spite of the use of force against
emplovers in such an organizing campaign, this was not a case of
out and out extortion; employers enjoyed real beneties. This kind
of collusive arrangement between a union and an emplovers’
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organization offered owners a way to manage competition.
Employers’ associations could set uniform rates and limit the
entrance of new competitors. (Witwer 2001, p. 1)

Daniel Bell’s article, “The Racket-Ridden Longshoremen” (first
published in Fortune Magazine in 1951 and later as a chapter in The
Lnd of Ideology, 1962) provided a detailed picture and penetrating expla-
nation of racketeering in the International Longshoremen’s Associa-
tion (ILA), where union bosses forced longshoremen to make pavoffs
in order to work, and shippers had to pay to have their cargo unloaded.
This was brilliantly dramatized in Elia Kazan’s classic 1954 film On the
Waterfront (starring Marlon Brando, Eva Marie Saint, Karl Malden,
Lee J. Cobb, and Rod Steiger), based on Budd Schulberg’s screenplay
and on Malcolm Johnson’s 1949 Pulitzer Prize—winning New York Sun
series, “Crime on the Labor Front” (Johnson 1950). In 1953, the AFL
expelled the east coast ILA, citing organized crime domination, and
formed a competing union, the International Brotherhood of Long-
shoremen. The effort failed. The AFL and the Congress of Industrial
Organizadons (CIO), which combined in 1955, admirtted the ILA to
membership in 1959, Also in 1953, Congress enacted an interstate
compact that permitted New York and New Jersey to establish the
Waterfront Commission of New York Harbor, which was authorized
to regulate waterfront business activity and labor relations.” The
Watertront Commission replaced the infamous “shape up” (whereby
the union bosses picked out who would work that day from the men
assembled on the pier) with a hiring system that licensed longshore-
men, assigned them to jobs, and guaranteed them an annual wage. It
also ended the “public loading” racket, by which the ILA required
truckers to make payotfs in order to have cargo loaded or unloaded
from their vehicles at the piers, even if the service was not needed
(Jensen 1974).

Since the 1940s, [talian-American Cosa Nostra organized crime fam-
ilies have dominated in labor racketeering and organized crime gen-
erally (Sifakis 1987; Fox 1989; Abadinsky 1990). Some Cosa Nostra
labor racketeers achieved enormous local, regional, and even national
prominence, including economic power and political clout—for exam-
ple, Joseph “Socks” Lanza, Albert Anastasia, Anthony “Tony Pro”

* The Supreme Court upheld the constitutionality of the legislation creating the \Wa-
terfront Commission in De Veau v. Braisted, 363 U.S. 144 (1960).
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Provenzano, Johnny (Dio) Dioguardi, Al Pilotto, Anthony Scotto,
Ralph Scopo, and Vincent DiNapoli. The close links between some of
the nation’s most powerful labor leaders and the organized crime fami-
lies are by now well documented through the prosecutions of labor
officials like IBT’s Bernard Adelstein, Frank Fitzsimmons, Roy Wil-
liams, and Jackie Presser; by prosecutions of mob figures who also held
positions in labor unions like Vincent DiNapoli (United Brotherhood
of Carpenters and Joiners), Ralph Scopo (LIUNA), and Thomas
“Teddy” Gleason (ILA); and by prosecutions of organized crime
bosses like Tony Salerno, Mathew lanniello, and Carmine Romano of
New York; Tony Accardo, Joseph Lombardo, Joseph Aiuppa, and Paul
Ricca in Chicago; Nick Civella in Kansas City; Ravmond Patriarcha in
Boston; and Nicodemo Scarfo in Philadelphia.

Labor racketeering received national political attention in the U.S.
Senate’s 1950-51 Kefauver hearings. These nationally televised hear-
ings introduced the citizenry to Frank Costello, Albert Anastasia, and
other top mafa bosses (Kefauver 1951). Scnactor John McClellan,
chairman of the Senate Sclect Committee on Improper Activities in
the Labor or Management Field, held comprehensive hearings from
1957 to 1959 (Kennedy 1960; United States Congress 1960; McClellan
1962). (The creation of the committee was at least partly a result of che
journalist Victor Reisel having been blinded with acid after publishing
articles exposing labor racketcering; authorities believed Johnny Dio
was behind the attack.) While the committee was frustrated by inade-
quate resources and the refusal of many witnesses to answer questions
on Fifth Amendment grounds, its hearings illuminated and dramatized
extensive labor corruption and racketeering and led directly to pas-
sage of the Labor Management Reporting and Disclosure (Landrum-
Griffin) Act in 1939,

Landrum-Griffin sought to protect unions from organized crime
penetration by banning persons with criminal records from union of-
fice, making embezzlement from a union a tederal crime, prohibiting
unions from issuing loans to their officers or paving their fines,
strengthening the democratic rights of rank-and-file members (includ-
ing fair elections), imposing reporting and disclosure requirements on
unions and criminal penaltics for false reporting, and providing union
members access to federal courts to enforee their rights (29 USCA scc.
401, ct seq.; Summers, Raub, and Benson 1986). Unfortunatcly, the
law failed to achieve its aims because of weaknesses in the enforeement

mechanisms, the hostility of the mainscream labor movement, and the
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U.S. Department of Labor’s (DOL) nability or unwillingness to cn-
force the law vigorously (Rauh 1971; Nelson 2000).

During the presidency of George Meany (1955-79), the AFL-CIO
attempted to oppose racketecring in some of its affiliated unions. For
example, the first AFL-CIO convention (1956) established a Commit-
tee for Ethical Practices to assist the executive council in keeping the
federation free of corruption (Taft 1964, p. 696). The committee ulti-
mately drafted six codes of ethical practices. The AFL-CIO was given
the authority to investigate its affiliates’ internal activities and to expel
a union for failing to abide by the codes. In 1957, the federation ex-
pelled the Teamsters, and during the late 1950s it demanded reforms
in several other unions, temporarily suspending their memberships un-
til blatant corruption was addressed.® After the carly 1960s, the ethical
practices committee never met, and the AFL-CIO ceased playing any
significant role in opposing corruption and racketcering in its affiliated
unions.

When Robert F. Kennedy became U.S. attorney general in 1961, he
made the prosecution of IBT president Jimmy Hoffa his number onc
priority (Kennedy 1960; Navasky 1971). He expanded the Department
of Justice’s Organized Crime and Racketeering Section and turned a
spotlight on labor racketeering (Goldfarb 1995).

Hoffa was convicted of union pension fund fraud and jury tampering
(1964) and was sent to prison in 1967, but he managed to obtain a par-
don from President Richard Nixon in December 1971 (Brill 1978;
Moldea 1978; Crowe 1993). Although the pardon banned him from
union politics for fifteen vears, Hoffa immediately began litigating and
campaigning to reclim the Teamsters” general presidency from his
former protégé, Frank Fitzsimmons, whom Hoffa had sclecred as a
caretaker. Cosa Nostra had become comfortable with Fitzsimmons and
distrusted Hoffa, who now denounced Fitzsimmons as a mob puppet.
On July 30, 1975, Hoffa disappeared. A mob “hit” was immediately
presuined (and is now believed to have been orchestrated by Anthony
Giacalone, a leader of the Detroit Cosa Nostra family, and Tony
Provenzano, boss of the IBT Local 560 and a member of the Genovese
crime family in New Jersev).

Hoffa’s assassination mobilized government action against both or-
ganized crime and labor racketeering. Within three vears, labor racke-

“ The AFL-CIO took action against the Distillery Workers, United Textile Workers,
Bakery and Confectionery Workers, the International Jewelry Workers, and the Laun-
dry Workers [nternational.
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teering became the centerpiece of the FBI's organized crime control
strategy (Jacobs, Panarella, and Worthington 1994). The most sig-
nificant FBI investigations were “PENDORF,” which focused on
Cosa Nostra control over the IBT Central States Pension Fund and
resulted in the conviction of [BT president Roy Williams (who suc-
ceeded Fitzsimmons), Joe Lombardo (imember of the Chicago Outhit),
and Allen Dorfman (the financial associate of the Chicago Outfit) for
attempting to bribe U.S. Senator Howard Canon to vote against truck-
ing deregulation; “STRAWMAN,” which focused on a conspiracy by
four Cosa Nostra families to use the IBT’s Central States Pension
Fund to secure interests in Las Vegas casinos and to skim profits from
those businesses—and resulted in convictions of Joev Aiuppa and
Jackie Cerone (boss and underboss of the Chicago Outfit), Angelo La
Pietra and Joe Lombardo (Outhit capos), Frank Balistrieri (boss of the
Milwaukee familv), and Thomas and Milton Rockman (associates of
the Cleveland family); “LILREX,” which targeted racketeering in
New York City’s construction industry; and “LIUNA,” which focused
on Cosa Nostra racketecering in the Laborers International Union of
North America. These FBI investigations led to a steady stream of
prosccutions of labor racketeers, both organized crime figures and la-
hor officials (Lvnch 19874, 19875). Nevertheless, at a Senate hearing
in 1978, Assistant U.S. Attorney General Benjamin Civilett testified
that more than 300 union locals remained controlled or heavily influ-
enced by organized crime (United States Congress 1978, p. 77).

The Teamsters” Central States Pension Fund had been the target of
allegations of mismanagement and organized crime influence since its
establishment in 1955, In 1956 Senator Paul Douglas issued “The
Douglas Report,” which disclosed the results of congressional investi-
gations that found numerous conflict-of-interest situations in which
“insiders” had charged exorbitant fees and profited ac the expense of
benefit plans and their beneficiaries. Pavments from individual union
members were routinely skimmed oft by plan adminiserators, and
union emplovees sccured positions as employees of the henefit plans
while doing little work for high fees. Union officials also recetved kick-
backs from persons or institutions to whom high-risk loans had been
granted. In 1958 Congress passed the Welfare and Pension Plan Dis-
closure Act (WPPDA) in response to the abuses it uncovered. The
WPPDA attempted to curb abuses of benefit plans by requiring publi-
cation of financial information by benefic plans. Congress believed that
disclosure of henefie plan financial information would curb abuses and



238 James B. Jacobs and Ellen Peters

that plan beneficiaries could police the plans themselves. But later in-
vestigations found that widespread abuses continued unabated. In 1962
Congress strengthened the WPPDA by adding criminal provisions to
address kickbacks and conflicts of interest, and gave the Department
of Labor investigatory powers (Coleman 1989).

The 1964 prosecution of Jimmy Hoffa partly involved his receipt of
kickbacks in exchange for making benefit fund loans. Organized crime
associate Allen Dorfman (an employee of and later a service provider
to the fund) was convicted in 1972 of conspiring to reccive a kickback
for influencing a fund loan. In his 1972 book, The Fall and Rise of
Finmy Hoffa, former Kennedy assistant Walter Sheridan charged that
“there has been no meaningful monitoring of the Pension Fund by the
federal government since Hoffa’s conviction in Chicago. . . . Neither
the Department of Justice nor the Labor Department followed up in
an effective way to determine whether the plundering of the Fund con-
tinued” (p. 110).

Organized crime’s plundering of union benefit funds was one of the
factors leading Congress to pass ERISA (Emplovee Retirement In-
come Security Act) in 1974; ERISA gave the Department of Labor au-
thority to investigate pension and welfare funds. A joint Labor and Jus-
tice Department investigation of the IBT Central States Fund began
in the fall of 1975. The fund, more than 70 percent invested in (mostly
Las Vegas) real estate and casinos, was notorious for lending money to
organized crime figures and their associates. The IRS sought to revoke
the fund’s tax-exempt status, leading to a settlement in which twelve
of the fund’s sixteen trustees resigned, and the fund agreed to hire an
independent fiduciary (Equitable Life Insurance Society) to handle in-
vestments (United States Congress 1977). While this was an improve-
ment, the corruption and racketeering did not end.

In 1978 Congress established a system of independent inspectors
general in all major federal agencies. The inspector general’s mission
was to combat fraud, waste, and abuse. The Office of Inspector Gen-
eral in the Department of Labor was charged with investigating labor
racketeering; this office would play a key role in many of the most im-
portant investigations in the next two decades.

In 1980, the Senate Permanent Subcommittee on Investigations,
now under the leadership of Senator Sam Nunn, held hearings on the
Teamsters (IBT), Longshoremen (ILA), Laborers (LIUNA), and the
Hotel and Restaurant Workers (HEREIU) (Nunn 1986). These hear-
ings revealed widespread looting of pension and welfare funds by
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labor racketeers connected to organized crime. The subcommittee
criticized the Deparunent of Labor for having failed to investigate vig-
orously and prosecute this wrongdoing. It also proposed “The Labor-
Management Racketeering Act,” which required that pension and
welfare plan officials be removed immediately from office on convic-
tion of certain felonies rather than remaining in office until the exhaus-
tion of appeals; the bill, which finallv passed in 1984, authorized DOL
to investigate and refer evidence of criminal activity to DQOJ.

Although investment decisions had been taken out of the hands of
the trustees of the IBT Central States Pension Fund by the 1975 set-
tlement agreement, the trustees were still permitted to purchase goods
and services for the fund, to administer pension benefits, and to handic
moncy from the time it was paid into the fund each month to the time
(approximately thirty days later) it was deposited with the institutional
fiduciary. In 1982, DOL filed a lawsuit against all current and former
trustees of the IBT Ceneral States Pension Fund, alleging violations of
fiduciary obligations tmposed by ERISA. This lawsuit resulted in a
consent deeree that provided for a court-appointed fiduciary to man-
age the IBT’s Central States Pension Fund and the IBT’s Health and
Welfare Fund (Donovan v. Fitzsimmons, consent decree, 90 F.R.D. 583
[N.D. III. 1981]). The funds were prohibited from emploving or doing
business with any person who had been convicted of a felony or misde-
meanor involving a breach of fiduciary responsibility. The consent de-
cree also required the appointment of independent special counsel to
monitor the fund’s operations. The agreement provided that this over-
sight would sunsct in ten vears, but it was later amended, so that the
oversight extended until September 22, 2002, Today (imid 2002), virru-
allv every Teamster-related pension and welfare fund is managed by
professional money managers.

The famous Rackereer Influenced and Corrupt Organizations Act
(RICO) (18 U.S.C. scc. 1961 ct seq.) was enacted in 1970 as part of
the Organized Crime Control Act. Not only did RICO make it a seri-
ous federal offense o participate in the affairs of an enterprise (e.g., a
labor union) through a pattern of racketeering activity (defined as at
least two of a long list of federal and state criminal offenses), it also
gave the Department of Justice authority to suc civilly to enjoin a per-
son’s or organization’s future RICO violations. By the carly 1980s,
some federal prosccutors realized that they could use such civil suits to
purge the racketeering influence from mobbed-up unions.

The groundbreaking case, United States v. Local 560, IBT, filed in
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March 1982, charged that the largest Teamsters local in New Jersey
had been run by Tony Provenzano, a captain in the Gambino crime
family, and his henchmen for more than a quarter century (Jacobs,
Panarella, and Worthington 1994). Even while serving time for mur-
der, “Tony Pro” ran the union through his brothers and other mem-
bers of his clique for the benefit of organized crime. The govern-
ment’s suit asked for the removal of all union officers and the
appointment of a trustee to run the union and purge it of organized
crime influence so that it could be returned to the control of its rank
and file. After a long trial, Judge Harold Ackerman granted the re-
quested relief. The trusteeship would last for thirteen vears (Gold-
berg 1989; Summers 1991; Jacobs and Santore 2001). Ackerman

observed:

This is not a pretty story. Beneath the relatively sterile language of
a dry legal opinion is a harrowing tale of how evil men, sponsored
by and part of organized criminal clements, infiltrated and
ultimately captured Local 560 of the International Brotherhood of
Teamsters, one of the largest local unions in the largest union in
this country.

This group of gangsters, aided and abetted by their relatives and
sycophants, engaged in a multifaceted orgy of criminal activity.
For those that enthusiastically followed these arrogant mobsters in
their morally debased activity there were material rewards. For
those who accepted the side benefits of this perverted
interpretation of business unionism, there was presumably the
rationalization of “I’ve got mine, why shouldn’t he get his.” For
those who attempted to fight, the message was clear. Murder and
other forms of intimidation would be utilized to insure silence. To
get along, one had to go along, or else. (United States v. Local 560,
IBT, p. 279)

In March 1983, Donald Wheeler, a Department of Labor investiga-
tor, told the Senate Permanent Subcommittee on Investigations that
“it is estimated that within the jurisdiction of the Chicago Strike Force
there are approximately eighty-five labor organizations affiliated with
twenty separate international, national, or independent parent unions
that are suspected of being associated with, influenced or controlled by
organized crime and racketeering elements” (United States Congress
1983, p. 212). In July 1983, President Ronald Reagan (by Exccutive
Orders 12435 and 12507) appointed a President’s Commission on Or-
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ganized Crime (PCOC) and charged it with making “a full and com-
plete national and region-by-region analysis of organized crime as well
as emerging organized crime groups . . . and mak[ing] recommenda-
tions concerning appropriate administrative and legislative improve-
ment and improvements in the administracion of justice” (E.O. 12435,
1983). The commission produced a number of reports, including The
Edge: Organized Crime, Business and Labor Unions (President’s Commis-
sion on Organized Crime 1986), which reviewed a half century of labor
racketeering, highlighted governmental failures and missed opportuni-
ties, and recommended more effective countermeasures. The Edge pro-
vides a point of departure for assessing change in the state of labor
racketeering since the carly 1980s.

Sections 11-V use the PCOC findings as a basis for assessing the
state of labor racketeering circa the early 1980s in the four most noto-
riously racketeer-influenced international unions. The commission’s
focus on the IBT, LIUNA, ILA, and HEREIU is not surprising. For
decades, these unions have been the subject of congressional hearings,
public scandals, and occasional prosecutions. The PCOC volume, The
Ldge (1986), brought together information and allegations that had
been in che public domain for many years. Each of the next four sec-
tions summarizes the findings for each of these unions and then ana-
lyzes the government’s subsequent remedial efforts.

II. The Teamsters
The PCOC charged that “corruption and the Teamsters [are} synony-
mous,” and that since the 1950s the Teamsters had been “firmly under
the influence of organized crime” (PCOC 1986, pp. 89-90). John
“Johnny Dio” Dioguardi, a capo in the Lucchese crime family, and a
power broker with influence in many unions, was one of Jimmy
Hofta’s keyv supporters in his quest for the IBT presidency. Dioguardi
gave Hoffa several New York City IBT “paper locals” (i.e., a local
without rank-and-file members), which allowed Hoffa to control the
important New York area IBT Joine Council and thereby secure the
presidency of the international union.” According to the PCOC, “or-
ganized crime has continued to maintain a firm grip on the IBT long
after Hoffa’s reign” (PCOC 1986, p. 92). Organized crime used threats

"The McClellan Committee focused on Johnny Dio. especially on his role in estab-
lishing the IBT lacal that had jurisdiction over wrucking cargo into and out of JFK
airport.
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and occasional acts of violence “to quell all forms of dissent, criticism,
and opposition” (PCOC 1986, p. 114).

According to the PCOC, the organized crime families converted
their influence in the IBT into wealth, status, and power. Control over
the IBT provided organized crime leverage over tens of thousands of
businesses dependent upon truck deliveries; this leverage could be ex-
ercised through extortion, solicitation of bribes, and demands for
no-show jobs (PCOC 1986, pp. 91-92). The mobsters enriched them-
selves by siphoning money directly from union coffers and by taking
kickbacks for sweetheart service contracts and “loans” from IBT pen-
sion and benefit funds.

The PCOC traced organized crime’s control over the Teamsters’
international union to its control over key IBT locals. The commission
found a documented relationship between Cosa Nostra families and
thirty-six IBT locals, one joint council, and a conference (a regional
association of joint councils) (PCOC 1986, p. 123).

According to the PCOC, general IBT presidents “[Jimmy] Hoffa
and [Roy] Williams were indisputably direct instruments of organized
crime,” and [Frank] Fitzzsimmons held his office by “establish(ing] a
measure of détente whereby he was allowed to head the union, while
organized crime stole the workers” benefit funds and used the union
for numerous criminal ventures” (PCOC 1986, pp. 90-91). At the
time of the commission’s work, Williams was a federal cooperating
witness, having been convicted of attempting to bribe Senator Howard
Cannon. He testified that “every big [Teamster] local union . . . had
some connection with organized crime” (PCOC 1986, p. 89). Wil-
liams admitted that he himself had been controlled by Kansas City
Cosa Nostra boss Nick Civella who had quarterbacked Williams’s
campaign for the IBT presidency by obtaining necessary support from
organized crime bosses around the country. The PCOC asserted that
Jackie Presser (whose father, “Big Bill” Presser, was a major Cleveland
organized crime figure and, until forced to resign in 1976, an IBT
Central States Pension Fund Trustee), general president at the time of
the PCOC report, depended vpon organized crime support for his
election to the IBT presidency (PCOC 1986, p. 90). This charge was
later confirmed by government prosecurors (Neff 1989).

Mob-controlled locals elected mob-controlled officers, who chose
mob-controlled convention delegates, who ratified the choice of mob-
controlled international presidents, vice presidents, and general execu-
tive board (GEB) members. Because the rank and file did not vote di-
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rectly for international officers, PCOC judged it “unlikely . . . that a
reform-minded Teamster president can be elected in the near future”
(PCOC 1986, p. 104).

The PCOC reviewed organized crime’s longtime influence over the
Teamsters” huge Central States Pension Fund. Organized crime asso-
ciates like Allen Dorfman and Bill Presser managed the fund’s invest-
ments, loans, and operations. While a typical pension fund invested
5-10 percent of its asscts in real estate, the Central States Pension
Fund invested more than 70 percent in real estate, much of it mob-
sponsored ventures (mostly casinos) in Las Vegas. Despite the 1976
agreement that put control over fund investments in the hands of an
insticutional fiduciary, organized crime continued to “plunder the
Central States Pension Fund” (PCOC 1986, p. 99). Moreover, Dortf-
man continued to draw substantial fees for handling the fund’s insur-
ance business (PCOC 1986, p. 100). (Dorfman was murdered in 1983
while awaiting trial on charges arising out of the STRAWMAN inves-
tigation.)

The PCOC report concluded pessimistically that “no single remedy
is likely to restore even a measure of true union democracy and inde-
pendent leadership to the IBT” (PCOC 1986, p. 138). It urged the
Department of Justice to make a commitment to purge corruption and
racketecring from the IBT through criminal proscecutions, civil actions,
administrative proceedings, and trusteeships. Even then, PCOC fore-
saw onlv a “modest hope of success” in wresting the IBT from the grip

of organized crime (PCOC 1986, p. 120).

A, DOFs Civil RICO Suit and the IBT Trusteeship

Almost immediately following the release of The Edge (PCOC 1986),
rumors began to circulate that Rudy Giuhani, U.S. attorney for the
Southern District of New York, was preparing a civil RICO complaint
against the IBT general exceutive board. As a preemptive measure,
IBT general president Jackie Presser launched an extensive lobbying
and public relations campaign. More than two hundred senators and
representatives were persuaded to petition the Justice Department not
to file such a suit (Jacobs, Panarclla, and Worthington 1994). Such an
unprecedented intervention on hehalf of a potential racketeering de-
fendant illustrates the enormous political power of the nation’s largest
union, which provides politicians with endorsements, financial support,
and cven campaign manpower. Members of the U.S. Housce of Repre-
sentatives have to face reelection every two vears; few of them can af-
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ford to be indifferent to the support or opposition of a large Teamsters
local in their district. Senatorial candidates, who scek to represent
whole states, are less vulnerable to a particular union’s opposition than
House candidates. (It is not surprising that most congressional investi-
gations into labor racketeering occurred in the Senate and that the
chairmen of these investigating committees came from southern states
where unions are not strong.)

On June 28, 1988, Giuliani filed a civil RICO complaint against the
International Brotherhood of Teamsters, the Cosa Nostra “commis-
sion,” twenty-six Cosa Nostra members and associates, the 1BT’s gen-
eral executive board, and eighteen present and former members of
IBT’s general executive board (including president Jackie Presser and
genceral secretarv-treasurer Weldon Mathis) (United States v. Interna-
tional Brotherbood of Teamsters, complaint, 88 Civ. 4486 [S.D.N.Y.
1988]). The complaint charged that the organized crime defendants,
aided and abetted by the union defendants, acquired and maintained
control of the Teamsters through a pattern of racketeering activity; the
defendants violated the members’ rights to control over and informa-
tion concerning the governance of their own union by creating a cli-
mate of intimidation and fear and by creating or tolerating pervasive
corruption. Giuliani asked the court to remove the IBT general execu-
tive board members and to appoint a trustee to oversee the union’s
affairs and a monitor to supervise a fair election for international union
officers (United States v. International Brotherbood of Teamsters, com-
plaing, pp. 104-15).

On March 14, 1989, the IBT and the government settled the case
with a consent decree (United States v. International Brotherbood of
Teamsters, consent decree, 808 F. Supp. 279 [S.D.N.Y. 1988]). The
union acknowledged “that there have been allegations, sworn testi-
mony and judicial findings of past problems with La Cosa Nostra cor-
ruption of various elements of the IBT” and agreed that the IBT
should be free of any criminal clement and governed democratically
“for the sole benefit of its membership without unlawful outside in-
fluence” (Unired States v. International Brotherbood of Teamsters, consent
decree, p. 2; Lacey 1992, p. 1).

The consent decree provided for a permanent injunction barring
the union defendants from any future involvement wich the IBT, vari-
ous changes to the IBT constitution, democratic clections for inter-
national officers, and, most important, the sclection of three court-
appointed officers—independent administrator, investigations officer,
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and elections officer—to oversee the union’s reform. The independent
administrator was given authority to remove or discipline any member
or officer of the union and to impose trusteeships on locals. The con-
sent decree empowered the independent administrator to veto any [BT
decision that would further the interests of organized crime or labor
racketeers.® The investigations officer was charged with investigating
corruption at all levels of the Teamsters hicrarchy and recommending
disciplinary action to the independent administrator against individuals
found to have violated the IBT consticution. The elections officer’s
role was to promote democracy in union locals and internationals, and
to oversee direet rank-and-file secret-ballot elections for the union’s
top officers in 1991 and 1996. United States District Court (S.D.N.Y.)
Judge David Edelstein appointed former federal judge Frederick Lacey
as independent administrator, former Assistant United States Attorney
Charles Carberry as investigations officer, and labor lawyer Michael
Holland as clections officer.”

Initially, the consent decree was greeted by a great deal of BT resis-
tance. William McCarthy, who became gencral president following
Jackie Presser’s death in Julv 1988, encouraged IBT locals around the
country to file lawsuits in order to paralvze the court-appointed offi-
cers (Lacey 1992, pp. 5-6). Judge Edelstein thwarted this strategy by
combining all IBT/consent decree litigation in his court (United States
v. International Brotherbood of Teamsters, 728 F. Supp. 1032, atf’d 907
F.2d 277 [2d Cir. 1990]).

The IBT refused, in violation of the consent decree, to reimburse
many of the court-appointed officers” expenses. Atits 1991 convention,
the IBT refused to enact constitutional amendments to which it had
committed itself by signing the consent deeree. The IBT also resisted
the court-appointed officers’ efforts to inform the rank and file of the
independent administrator’s findings and sanctions against corrupt
IBT officials. Ulumately, Judge Edelstein obrained compliance in all
these maceers.

Independent Administrator Lacey served as the wier of fact and

sentencing authority on charges brought by the investigations ofticer

¥ Although the independent administrator had substantial authority over union man-
agement and discipline, he did not have the authority to make collective bargaining
agreements—that power remained in the hands of the IBT general president and the
general executive board.

?Over the following ten vears, Judge Edelstein issuced approximately 200 decisions
and orders related o the remedial phase of the case.
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against Teamsters members and officials. Typical charges included as-
sociation with and membership in Cosa Nostra (Investigations Officer
v. Senese, et al., Decision of the Independent Administrator [july 12,
1990, aff’d United States v. IBT, 745 F. Supp. 908 [S.D.N.Y. 1990],
aff’d 941 F.2d 1292 [2d Cir. 1991], cert. deniced, Senese v. United
States, 112 S.Cr. 1161 {1992]), failure to investigate corruption and re-
fusal to testify at a disciplinary hearing (Investigations Officer v. Ca-
lagna, Sr., et al., Decision of the Independent Administrator [June 14,
1991), aff’d United States v. IBT, 1991 WL 161084 [S.D.N.Y. 1991]),
embezzlement (Investigations Officer v. Salvatore, Decision of the
Independent Administrator [October 2, 1990|, aff’d United States v.
IBT, 754 F. Supp. 333 [S.D.N.Y. 1990)), and assault (Investigations Of-
frcer v. Wilson, et al., Decision of the Independent Administrator [De-
cember 23, 1991), aff’d United States v. [BT, 787 F. Supp. 345
(S.D.N.Y. 1992], aff’d in part, vacated in part, 978 F.2d 68 [2d Cir.
1992]). Sentences ranged from reprimand to expulsion from the
union. Judge Edelstein consistently upheld Independent Administra-
tor Lacey’s decisions.

Investigadons Officer Carberry exercised broad authority to investi-
gate corruption and racketeering by union members and officers.
Carberry and his staff audited locals and interviewed their officers and
members. He reviewed old criminal cases against IBT members and
officials for leads on current corruption and racketcering (United States
v. International Brotherbood of Teamsters, 803 I. Supp. 767 [S.D.N.Y.
1992], aft’d in part, rev'd in part, 998 F.2d 1101 [2d Cir. 1993]). The
FBI provided a constant flow of information. Carberry set up a toll-
free telephone number for IBT members to report wrongdoing in
their locals. When he found sufficient evidence, he filed disciplinary
charges.

Elections Officer Holland created a three-step process for the elec-
tion of the IBT general president, general secretary, and general exec-
utive board. First, the IBT locals would hold secret-hallot elections for
delegates to the IBT convention. Second, the delegates would nomi-
nate candidates for office. Third, the rank and file would vote in a
secret-ballot election supervised by independent monitors. The IBT
opposed these election reforms, arguing that the consent decree gave
Holland authority only to monitor the clectoral process for fraud and
not to create new election rules. Uldmately, the court supported Hol-
land’s interpretation (United Stares v. International Brotherbood of Team-
sters, 803 F. Supp. 267 [1992], p. 770).
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The first direct election of international IBT officers took place in
1991. The election by mail-in ballots resulted in victory for Ron Carey
who, as a candidate independent of the clique that had dominated the
IBT for decades, enjoyed the support of the reformist group Team-
sters for a Democratic Union (see La Botz 1990; Crowe 1993). Carey
promised to eradicate all remnants of mob influence in the Teamsters.
Upon assuming office, he eliminated many multiple salaries, trimmed
the IBT budget, sold some of the union’s more extravagant posses-
sions, created an Ethical Practices Committee, and imposed trustee-
ships on a number of mob-controlled locals.

Pursuant to the 1989 consent decree, following the 1991 election,
the independent administrator and investigations officer were replaced
by a three-member Independent Review Board (IRB) that was respon-
sible for continuing to investigate and purge corrupt influences. The
U.S. attorney general appointed Lacey to the IRB, and the IBT ap-
pointed E. Harold Burke. When Lacey and Burke were unable to
agree on the third member, the court appointed former FBI director
William Webster. Berween 1992 and 1998, the IRB recommended
charges against 229 individuals. As of fall 2001, more than 120 individ-
uals had been expelled from the union; a large number of others were
suspended or retred. The IRB placed twenty-one corrupt locals and
one joint council under trusteeship.

The 1996 election was vigorously contested. Carey, though bene-
fited by his incumbency, was hampered by the rank and fle’s percep-
tion that the Teamsters’ bargaining power was declining. Carey’s op-
ponent was James P. Hoffa, son of the hugely popular Jimmy R. Hoffa
who was IBT president from 1957 to 1971. (Despite having been sent
to prison in 1967 |pardoned in 1971] for jury tampering and corrup-
tion, the senior Hoffa’s reputation only grew larger over the vears, per-
haps in part because of his spectacular disappearance in 1975))

James P. Hoffa, a lawyer, had to contend with his own set of trou-
bles. Lacey had ruled him ineligible to run for general president in
1991 because he was not a Teamster. To qualify for the 1996 clection,
Hofta signed on as an assistant to an I1BT local president.

The 1996 clection was even closer than the 1991 clection. Carey
won a slim majority of votes, but the clections officer refused to certity
the clection because of campaign finance violations. Carey’s campaign
was found to have illegally funneled $883,000 to political action
groups, which in turn arranged donations o the Carey campaign from
wealthy individuals (United States v. International Brotherbood of Team-
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sters, 988 F. Supp. 759 [S.D.N.Y. 1997]). In November 1997, the IRB
barred Carey from the rerun election; it later expelled him from the
union. Carey was then prosecuted for corruption but acquitted (Octo-
ber 12, 2001). Without a significant challenger, Hoffa won the 1998
rerun election by a wide margin, and, in 2001, he and the Hoffa Unity
slate of candidates for the general executive board overwhelmingly
won a five-yvear term. Also in 2001, former U.S. attorney Joseph Di
Genova replaced Harold Burke as the IBT’s representative on the IRB,
and former U.S. Attorney General Benjamin Civiletti replaced Judge
Lacey as the government’s representative; William Webster continued
to serve.

B. Project RISE

Immediately following the clection, Hoffa announced the formation
of a new unit to cleanse the IBT of any remaining taint of corruption
and to persuade the court that it was time to terminate the IRB. To
head the initiative, named Project RISE (Respect, Integrity, Strength,
Ethics), Hoffa appointed Ed Sder, the ex-prosecutor who served for
thirteen vears as the court-appointed trustee in the IBT Local 560 case
(Goldberg 1989; Summers 1991; Jacobs and Santore 2001).1

Stier appointed a former justice of the New Mexico Supreme Court
to lead an effort to draft an Ethical Practices Code. The code-drafting
committee consisted of a diverse group of rank-and-file members and
local officers from around the United States and Canada. The group
met over a period of cighteen months and produced an impressive
product thag, if carried out, would be a model for the labor movement.
The code includes rules and procedures, and establishes several new
enforcement roles. It was endorsed at the 2001 IBT convention in
Phoenix, Arizona, but its implementation depends upon the termina-
tion or at least modification of the IRB.

The second Project RISE component was an investigation of orga-
nized crime influence in the IBT. For this job, Stier chose Jim Kossler,
the former organized crime coordinator in the New York City FBI of-
fice. Kossler, in turn, hired as consultants a number of former FBI col-
leagues from around the country. The Kossler team produced a com-
prehensive report on the current state of every IBT local that had ever
been proved or alleged to have been organized crime infiltrated or in-

1 Stier also appointed an advisory board to monitor Project RISE’s progress and to

make suggestions where appropriate. One of the authors of this article, Jacobs, served
as a member of that board.
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fluenced. It found no indication of organized crime influence in the
vast majority of these previously tainted locals. In several locals, where
questionable influences stll existed, investigations and disciplinary
proceedings were already under way.

Project RISE also carried out a comprehensive history of corruption
in the IBT. The principal writer was Howard Anderson, one of Ed
Stier’s law partners and a former congressional staffer. This history,
released in October 2002, provides the most comprehensive study to
date of labor racketeering in the IBT." Since this document is an au-
thorized self-study it may well force many Teamsters who never en-
countered racketeers to confront the truth of the government’s allega-
tions about the mob’s role in the union’s affairs.

C. Conclusions

For decades, the 1BT, the nation’s largese and most powerful union,
was controlled by organized crime. Indeed, from the 1950s on, Cosa
Nostra bosses chose the union’s general president. Organized crime
used its influence to loot the pension and welfare funds, extort employ-
ers, and place its own members and associates in high-paving jobs.
Through their influcnce in the IBT, the organized crime families were
able to exert poliucal and economic influence at the local, state, and
national levels. Whereas businessmen and politicians cannot justfy
meeting, working with, and befriending organized crime bosses, they
can easily justify, indeed hardly refuse, meeting with the heads of inter-
national and local unions, even leaders reputedly connected to orga-
nized crime families. Likewise, positions as labor officials provide orga-
nized crime bosses with a legigmate public identity and a reason
function as political and economic power brokers.

In 1986, PCOC considered the situation ncarly hopeless. But that
prediction proved unduly pessimistic. The federal civil RICO  suit
against the IBT internadonal and the court-imposed trusteeship that
it produced, along with the government’s relentless campaign againse
Cosa Nostra, has led to a major transforimation of the IBT. None of
the 1989 defendants are in positions of authority. The trusteeship and
Independent Review Board have purged over 120 organized crime
figures and associates from the union and produced three fair and com-

" Sce Ster, Anderson, and Malone (2002). Additional histories of Teamster corrup-
tion include Witwer (1994) and Crowe (1993).
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petitive clections at the international level."? Separate court-appointed
trusteeships in some of the most mobbed-up locals have also led to
impressive results. The James P. Hoffa administration seems commit-
ted to routing out any vestiges of organized crime in order to persuade
the government and the court to dissolve the trusteeship and return
the union to its othcials and members. Where they were once vilified,
former FBI agents and federal prosecutors now have easy access to IBT
headquarters, president Hoffa, and his top staff.

III. Hotel Employees and Restaurant Employees
Internatonal Union

At least since Prohibition (1920-33), according to the PCOC, the Ho-
tel Employees and Restaurant Emplovees International Union had
been plagued by criminal infiltration and exploitation. The murder of
a union member at HEREIU’s 1936 national convention precipitated
an investigation by Thomas Dewey’s Special Commission on Crime.
The commission found “a flourishing restaurant racketeering business
in New York City”; subsequent prosecutions resulted in the criminal
conviction of three union officials, the suspension of a local union, and
the expulsion of several union members on account of their ties to
organized crime (PCOC 1986, p. 72). The McClellan Committee’s
hearings (1957-59) revealed pervasive organized crime influence in
Chicago’s restaurant industry through control of three HEREIU lo-
cals. The PCOC charged that HEREIU has “a documented relation-
ship with the Chicago ‘Outfit’ of La Cosa Nostra at the international
level and [is] subject to the influence of the Gambino, Colombo, and
Philadelphia La Cosa Nostra families at the local level” (PCOC
1986, p. 71).

Shortly before PCOC’s investigation, the Senate Permanent Sub-
committee on Investigations held hearings (1981-84) on HEREIU. Its
final report concluded that “many of the officers of HEREIU have
consistently accorded a higher priority to their own personal and
financial interests than to the interests of the rank and file member-
ship” (United States Congress 19844, p. 9).

The PCOC described HEREIU as corrupt to the core. It charged
that Tony “Joe Batters” Accardo, boss of the Chicago Outfit, hand-
picked Edward Hanley as HEREIU’s international president (PCOC

" There are some crities of the independent review hoard’s continuing role (see Dean

2000).
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1986, p. 73). Control over Hanlev assured Cosa Nostra control over
union affairs because HEREIU’s centralized governance empowered
the internadonal officers to dictate policy and personnel decisions to
the locals. Under Hanley’s regime, mob figures obtained union loans
the
union’s assets have been used to enrich the top officers of HEREIU’s

13

and jobs, and otherwise feasted on the union’s assets. In short
bl &

hierarchy” through high salaries, expense accounts, allowances, and
lifetime employment contracts (PCOC 1986, pp. 74-75). When asked
by the Senate’s Permanent Subcommittee on Investigations about
HEREIU’s ties to organized crime, Hanley asscrted his Fifth Amend-
ment right not to incriminate himself (PCOC 1986, p. 75).

The PCOC identified several HEREIU locals controlied or heavily
influenced by the Chicago Outfit and other organized crime families.
For example, since 1978, Local 34 (Atlantc City, New Jersey) had
been dominated by different factions of Philadelphia’s Bruno/Scarfo
crime family." Several of Local 54°s officers had criminal records for
murder, arson, extortion, drugs, bribes, kickbacks, and racketecring.
The local’s dental and welfare funds were controlled by organized
crime (PCOC 1986, pp. 78-79). The local’s corrupt influence infected
both business and government in Adantic Citv."* In 1982, the New Jer-
sey Casino Control Commission prohibited Local 54 from collecting
dues from casino employees because the influence of organized crime
made the local unfit to represent the casino workers” interests (PCOC
1986, p. 80). Uldmately, this decision was upheld by the U.S. Supreme
Court (Brown v. HEREIU Local 54, 468 U.S. 491 [1984]).

The PCOC found that HEREIU Locals 6 and 100 (New York City)
had been chartered and governed in furtherance of the interests of the
Colombo and Gambino families. What appeared to be a jurisdictional
splic between these two HEREIU locals in fact represented the divi-
sion of New York’s restaurant workers beeween the Colombo and
Gambino crime families (PCOC 1986, p. 84). In an intercepted con-
versation, Paul Castcllano, boss of the Gambino crime family, ex-
plained that the Chicago Outfit “ownfed] the international” and that

" The struggle for control of Local 34 led to a murder in 1980, when a leader of a
rival union sought to take the hartenders away from Local 54 (PCOC 1986, pp. 76-77).

The PCOC reported that Atlantic City mayor Michael Mauthews solicited illegal
campaign contributions from Local 54 officials. Matthews admited that he approached
Local 34 leaders in order to obtain money from Philadelphia’s Bruno/Scarfo crime fam-
ilv. In return for the donation, Matthews agreed to assist the Scarto family in its effort
o obtain a picce of land owned by the city on which the Scarfo family wanted to build
a casino,
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the Colombo crime family controlled the other local (PCOC 1986,
p. 83). The PCOC reported that “legitimate trade unionists are aware
of the mob ties to HEREIU and await government action to oust the
mob from the union” (PCOC 1986, p. 85).

A. Civil RICO Suit against Local 5%

In December 1990, the United States filed a civil RICO suit against
HEREIU Local 54 (Atlantic City) alleging a twenty-year pattern of
racketeering orchestrated by the Philadelphia (Scarfo) organized crime
family (United States v. Hanley, complaint, Civ. No. 90-5017 [D.N].
1990)). The complaint charged that Ralph Natale and other members
of the Philadelphia Cosa Nostra crime family had prevented demo-
cratic elections within Local 54 by threatening to kill union members
who challenged mob-backed candidates. In April 1991, Local 54
agreed to a consent decree in which cight officers and emplovees of
the local were removed from office because of ties to organized crime
(United States v. Hanley, 1992 U.S. Dist. LEXIS 22192 [D.N ]. 1992]).
The U.S. District Court for the District of New Jersey in Trenton ap-
pointed James F. Flanagan (former deputy director of the New Jersey
Division of Gaming Enforcement) to monitor the affairs of the local,
and postponed Local 54's election until Flanagan could establish demo-
cratic procedures for the nomination and election of non-organized-
crime-influenced candidates (United States v. Hanley). Under Flana-
gan’s monitorship, Local 34 began holding quarterly membership
meetings, providing education and training to union members, and re-
vitalizing its handling of members’ grievances (Seal 1997).

Local 54’s 1993 election demonstrated increasing democracy and a
decreasing organized crime influence; cight candidates were disquali-
fied on account of their organized crime ties. In the 1996 election, 33
percent of Local 34’s membership voted. None of the ninety candi-
dates investigated by the monitor was found to be associated with orga-
nized crime. The election produced wholly new leadership. In Febru-
ary 1997, the monitorship was dissolved (Seal 1997).

B. Civil RICO Suit against HEREIU International

On September 3, 1995, the Department of Justice filed a civil RICO
complaint against the HEREIU international union, alleging that
members of its executive board had conspired with organized crime
figures since the 1970s to accept illegal payments from employers, em-
bezzle union assets, and control the union membership through intim-
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idation. Along with the complint, HEREIU and DOJ filed a consen-
sual settlement decree (United States v. HEREIU, Civ. No. 95-4569
[D.N.J. 1995]) whose object was to make “HEREIU and all its locals
be free from the direct or indirect influence of organized crime, now
and in the future” (Muellenberg 1998, p. 2). Toward that end, the de-
fendants agreed to be enjoined from committing any crimes listed in
Title 18 U.S.C. 1961 (1) (RICO), associating with organized crime
members and associates, permitting a barred person from exercising
any control or influence in HERETU affairs, and obstructing efforts to
implement the consent decree.

Judge Garrett E. Brown appointed Kurt Muellenberg (former head
of DOJ’s Organized Crime and Racketeering Section) as monitor over
HEREIU for a term of at least eighteen months. The monitorship was
later extended unal March 5, 1998, The consent decrec gave Muel-
lenberg authority to remove union officials at all levels for violating
any provision of the settlement, committing any crime involving run-
ning a union or overseeing an employee bencht plan, or furthering
the influence of any organized crime group. Muellenberg’s authority
also extended o disapproving collective bargaining agreements and to
appointing or discharging union emplovees and candidates tor union
office. Additionally, the court ordered that ac its 1996 convention
HEREIU adopt an Echical Practices Code that would define and pro-
hibit conflicts of interest by union officers. Muellenberg appointed
Daniel F. Sullivan as chief investigator and former New York City Po-
lice Department commissioner Howard E. O’Leary as investigations
officer. Rank-and-file HEREIU members were encouraged to use a
toll-free telephone number to report corrupton and racketeering in
the union (Muellenberg 1998, pp. 2-5).

Mucllenberg found that many HERETU locals with a history of or-
ganized crime infileracion did not obey their own bylaws; gave inade-
quate notice of membership mectings; failed to document expenses,
bonuses, and raises to the membership for approval; failed to train of-
ficers, business agents, and organizers; and failed to promulgate or
maintain standards for personnel, pay scales, job descriptions, and per-
formance (Mucllenberg 1998, pp. 5-6). According to Mucllenberg, the
international union “suffered from a management deficit and did not
subscribe to generally aceepted business pracrices” (Mucllenberg 1998,
p. 14). He described HEREINU’s international union as an agglomera-
ton of emplovees and officers without any clear rules or procedures.

“There is no budger, no organizational chart, no job descriptions for
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employees, and no manual” (Muellenberg 1998, p. 15). General Presi-
dent Hanley hired friends and family members to union positions and
consultancies, remunerated them gencrously, and ran the union as his
personal fiefdom. There was a pattern of highly questionable union
donations to charitable organizations and events.” Officials’ business
expenses were reimbursed without submission of receipts and explana-
tions and without prior approval.”

Muellenberg lifted trusteeships that had been imposed on eleven lo-
cals for no good reason or, worse, to provide jobs to organized crime
friends and relatives. He placed five locals under trusteeship because
federal prosecutors had charged those locals’ leaders with organized
crime associations, embezzlement, and filing false reports to the De-
partment of Labor."”

During the course of his monitorship, Muellenberg permanendy
barred twenty-three individuals from participating in union affairs be-
cause of organized crime associations or failure to cooperate with the
monitor, barred two individuals from participation in union affairs for
thirteen years, and barred two individuals from holding a position of
trust in the union for three years.™

Muellenberg devoted much time to investigating Edward T. Hanley,
who served as general president from 1973 to 1998. Muellenberg
charged Hanley with using HEREIU automobiles and an airplane for
personal purposes, recciving unearned salary and pension contribu-
tions, associating with organized crime members, and setting up a pa-
per local near his Wisconsin vacation home so that the local’s presi-

¥ The HEREIU donated $94,000 to the Catholic Church, $25,000 to the All-
American Collegiate Golf Foundation, and $450,000 to the Irish American Sports Foun-
dation. Each of these organizations, while having little if anything to do with the hotel
and restaurant business, was valued by HEREIU’s general president Edward Hanley
(Muellenberg 1998, p. 31).

"“In one particularly egregious example, a union official left an $80 tip for a meal
costing $5.80. The same official commonly left tips in amounts substantially greater than
the cost of the meal (Muellenberg 1998, p. 18).

7 The five locals placed in trusteeship by Muellenberg were Local 122 in Milwaukee,
Wisconsin; Local 69 in Secaucus, New Jersev; Local 4 in Buffalo, New York; Local 57
in Pitsburgh, Pennsylvania; and AFL-CIO Nursing Home Council in Buffalo, New
York. Two (Local 122 and Local 69) held elections and were removed from trusteeship
by the end of Muellenberg’s term as monitor (Muellenberg 1998, pp. 52-33). These
actions in tabular form can be found at htep://www.ipsn.org/HERETIU_Table.hum.

™ Daniel Rostenkowski, a consultant, and Robert L. Hickman, Sr., a consultant and
business agent for Chicago Local 1, were barred for thirteen vears. Nancy Ross
(seeretary-treasurer of Local 57 and international vice-president) and Vinee Fera (ex-
ecutive board member) were prohibited from holding positions of trust for three vears
beginning April 23, 1998 (Muellenberg 1998, p. 38).
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dent could do favors for Hanley and his friends. On February 19, 1998,
the Office of the Monitor and Hanley entered into an agreement.
Hanlev agreed to retire, pav HEREIU $13,944 relating to his purchase
of HEREIU-leased automobiles, and assume payment of life insurance
premiums on a policy purchased for him by the union (Muellenberg
1998, p. 59). In return, Muellenberg agreed to terminate his investiga-
tion of Hanley’s actions during his tenure as HEREIU’s general presi-
deng; Hanley was permitted to retain a $350,000 a year salary for life
(Hanley’s son, Thomas W., agreed to resign for one vear and to reim-
burse HEREIU $25,000 in order to end an investigation into his abuse
of expense accounts) (Muellenberg 1998, p. 60).

Muellenberg released his final report on August 235, 1998. On Sep-
tember 1, 1998, HEREIU’s general executive board voted to imple-
ment all of his many recommendations on structure, governance, and
operations of the international and locals (United States Congress
1999).

When the monitorship expired, it was replaced by a public review
board (PRB) responsible for overseeing implementation of the Ethical
Practices Code. In addition, the PRB has authority to review member
complaines and to conduct hearings to insure ethical standards in the
union’s operations. The PRB has power to suspend or expel members
found to have violated the code. Mucllenberg, Archbishop James P.
Keleher of Kansas City, and former Hlinois governor James R.
Thompson were appointed to this board. Hanley was replaced as gen-
eral president by John W. Wilhehn, a longtime union official (who
graduated from and then represented workers at Yale University and
who has never been alleged to be associated with or influenced by or-

ganized crime).

C. Conclusions

General President Edward Hanley ran HEREIU in dictatorial fash-
ion and in cooperation with organized crime, especiatly the Chicago
Outht. Many union locals were also controlled by organized crime.
The 1995 civil RICO suit and settlement established a monitorship
that expelled some of the most notorious members from the union and
finally managed to secure Hanley’s resignation. While the deal with Ed
Hanley might seem o some like letting a labor racketeer off too easily,
it is well to remember that it is one thing to allege organizational crim-
inality and another thing to prove it. Corruption by high-level officials
is almost always difficult to prove because powerful officials have the
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resources and capacity to cover their tracks and give colorable legiti-
macy to their exploitative conduct. Furthermore, it might take the gov-
ernment years to prosecute successfully a corrupt labor official. Thus,
on balance, prosecutors and court-appointed trustees have sometimes
concluded that a scttlement that allows union reform to proceed ex-
peditiously justifies forgoing a possible prosecution. A further obstacle
to punishing wrongdoing is posed by ERISA, which prevents pension
forfeiture, even against an official who has stolen money from his
union (see Jacobs, Friel, and O’Callaghan 1997).

The monitor’s recommendations for improving the union’s manage-
ment were adopted by the new administration, untainted by the long
history of organized crime influence in the union. The union adopted
a progressive Ethical Practices Code to its constitution and a public re-
view board to enforce it. Hanley’s successor has not been tied to orga-
nized crime, but neither has he been a sharp Hanley critic. The extent
and depth of HEREIU’s commitment to reform remains to be seen.

Reform of an international union is a necessary, but not necessarily
sufficient, condition for reform of its racketeer-influenced locals. The
HEREIU monitor, whose office lasted only two-and-a-half years, ex-
pressed concern about locals operating without accountability. Some
of these locals have had a long history of organized crime domination.
In April 2002, for example, the New Jersey U.S. attorney’s office
brought a civil RICO suit against HEREIU Local 69 charging that as-
sociates of the Genovese crime family had used fear and extortion to
control Local 69 for the previous fifteen years. The federal prosecutors
alleged that the local, among other things, had made §524,000 in “sev-
erance payments” to a former official who had been removed on ac-
count of organized crime ties. The district court appointed Kurt Muel-
lenberg to serve as monitor over the local.

IV. Laborer’s International Union of North America
The PCOC found that “organized crime has a documented relation-
ship with at least twenty-six Laborer’s International Union of North
America (LIUNA) locals, three district councils, as well as the Interna-
tional Union” (PCOC 1986, p. 146). The mob profited from this rela-
donship by defrauding the union’s benefits funds, extracting no-show
jobs from LIUNA employers, drawing reimbursement for fictitious
and padded business expenses, manipulating the construction industry,
and obtaining access to powerful government ofticials (PCOC 1986,
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p. 153). The commission complained that the federal government had
not seriously addressed this sitvation (PCOC 1986, p. 160).

According to the PCOC, “organized crime exerts its influence [in
LIUNA] principally through top officers who are associates of orga-
nized crime” (PCOC 1986, p. 146). General President Angelo Fosco
(whose father, Peter Fosco, was LIUNA general president from 1968
to 1975 and an associate of Al Capone) was closely associated with
members of the Chicago Outfit. The PCOC charged that Fosco owed
his presidency to his willingness to award jobs to organized crime
members and associates, and to authorize whatever expenditures his
organized crime associates requested (PCOC 1986, pp. 146-47). In
1982, he and Tony Accardo, boss of the Qurfit, were tried (and acquit-
ted) of labor racketeering charges.

The PCOC asserted that Vice President John Serpico was also con-
trolled by organized crime. “Serpico admitted that he is a friend or
personal acquaintance of virtuallv every important organized crime
leader in Chicago” (PCOC 1986, p. 147). According to the PCOC, the
Outfit used LIUNA’s international officers to gain access to important
political figures like Chicago Mayors Daley and Byrne and Illinois
Governors Walker and Thompson (PCOC 1986, pp. 148-49). For ex-
ample, Vice President John Serpico received successive gubernatorial
appointments to serve as chairman of the Ilinois International Port
District.

Questioned about John Fecarotea’s duties as a LIUNA business
agent and organizer, Vice President Serpico could not specity a single
contribution by Fecarotta to Local 8. For his part, Fecarotta could not
remember having done anything for the union at any tme, did not
know any of the terms of the union’s collective bargaining agreements
or of its pension plans, did not know whar information was on union
membership cards he supposcdly distributed, and did not know the
names of management employees or union officers with whom he sup-
posedly worked. The PCOC branded Fecarotta a ghost employee who
used his union position as a legitimate cover for his criminal career
(PCOC 1986, p. 148).

The PCOC charged that organized crime thoroughly controlled
LIUNA’s Chicago Locals 1, 5, and 8. Local 1’s president, Vincent
Solano, territorial boss for the Outfic’s north side clique, used union
headquarters as a “contact point for his criminal organizaton” (PCOC
1986, p. 150). Local 5’s president was also an Qutfit boss (PCOC 1986,
p. 151, The PCOC called Local 8, Vice President John Serpico’s
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home local, “ground zero for an organized crime-led LIUNA bencfic
plan scam” (PCOC 1986, pp. 153-55). Organized crime members and
their associates siphoned money from LIUNA’s Central States Joint
Board Health and Welfare Trust Fund. The dental plan was cgre-
giously corrupt; 68 percent of its budget went to “administrative costs”
rather than to services (PCOC 1986, pp. 133-33)." The LIUNA’s
treasury paid lawyers” fees on behalf of officials charged with looting
the union as well as fees to private investigators for monitoring the fed-
eral government’s investigation of LIUNA (PCOC 1986, pp. 156-57).

According to the PCOC, LIUNA’s organization and procedures re-
inforced its relationship with organized crime. It was nearly impossible
for an opposition candidate to be elected to a union office because
LIUNA’s executive board members were elected as a unified at-
large slate (PCOC 1986, p. 157). The executive board filled union va-
cancies (PCOC 1986, p. 138).

The PCOC found that organized crime used violence and intmida-
ton to keep union members from running for office in opposition to
the ruling clique. It charged General President Angelo Fosco with per-
sonally threatening to kill a potential challenger for his office (PCOC
1986, p. 158). In an intercepted conversation, LIUNA’s International
Secretary-Treasurer Arthur E. Coia told a colleague that LIUNA was
controlled by the “Italians” (i.e., organized crime familics) who would
never relinquish their power (PCOC 1986, pp. 158-39). At the 1981
LIUNA convention, when a candidate opposing the incumbent regime
tried to speak, he was beaten up on the spot (PCOC 1986, pp. 159-
60). The PCOC pessimistically concluded that there was “little chance
that the LIUNA membership will be able to eliminate organized
crime’s influence, or control over their union, if the current leadership
or governance structure remains intact. The commission believes that
tederal law enforcement agencies should give high priority to investi-
gations of LIUNA and its locals” (PCOC 1986, pp. 162-63).

The decade after the PCOC report provided little reason to be opti-
mistic about reform in LIUNA. For example, in 1989, Arthur A. Coia,
son of longtime mob-affiliated LIUNA General Secretarv-Treasurer
Arthur E. Coia (who retired in 1987), reportedly made pilgrimages to

“These grossly inflated service fees were shocking even to the Teamsters Central
States Pension Fund officials, who were embarrassed to admit that their administrative
costs had in the past gone as high as 8 percent. George Lehr, executive director of the
Teamsters Central Suates Pension Fund. described the 68 percent rate as “outrageous”
and “a ripoff on its face” (United States Congress 1985, p. 600).
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Chicago to request permission from the Chicago Outfit to run for
LIUNA general secretarv-treasurer (Mulligan and Starkman 1996).
Having obtained the mob’s approval, he served as secretary-treasurer
unal 1993, when Angelo Fosco died. With mob approval, Coia was
elected general president. During this period, LIUNA made substan-
tial political contributions to the Democratic Party and to President
Clinton with whom Coia enjoved a personal relationship. Critics
charged that, on account of these political ties, the Clinton administra-
tion backed off in its investigation and reform efforts (Mulligan and
Starkman 1996; United States Congress 1997; Isaac 1998; Mencimer
1998; Methvin 1998).

A DOYT Takes Action against LIUNA

In fate 1994, the DQJ presented LIUNA officials with a draft civil
RICO complaint, alleging that organized crime dominated the inter-
national union and many locals.™ The complaint named as defendants
twenty-hve individuals plus the individual members of the LIUNA
general exceutive board, General President Arthur A. Coia, General
Secretary-Treasurer Rollin P. “Bud” Vinall, all ten of the union’s vice
presidents, and the union’s general counsel. The complaint alleged
that the defendants violated the rights of union members through in-
timidation, violence, and economic coercion, and violated their fidu-
ciary duty to the membership by corrupting the union and by refusing
and tailing to prevent or remedy the corruption.”

As a remedy, the government sought the expulsion of Coia and
other union leaders. It requested the appointment of onc or more
court liaison officers to carry out the duties of the general president
and general exceutive board and to prevent any GEB action that
would violate union members’ rights or perpetuate criminal influence.
The draft complaint also demanded that the union’s constitution be
amended to reform discriminatory hiring-hall procedures and to pro-

“The draft complaint, although never filed, is available on-line at hup://www.
laborers.org/complainthunl.

T The 1990 New York State (NYS) Organized Crime Task Foree's final report,
*Corruption and Racketeering in the NYC Construction Indusury,” identified ten New
York City LIUNA locals that were controlled or heavily influenced by organized erime.
For example, the report charged that “Housewreckers Union Local 93 is controlled by
Vincent *Chin” Gigante, boss of the Genovese Crime Family™ (New York State Orga-
nized Crime Task Force 1990, p. 81), and that Cement and Conerete Workers Local
6A “had for vears been controlled by Ralph Scopo, a soldier in the Colombo Crime
Family™ (New York State Organized Crime Task Force 1990, p. 79).
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vide for direct rank-and-file election of officers. The court was also
asked to appoint an clections officer.

After three months of negotiations, LIUNA and the DOJ an-
nounced a unique scttlement. The DOJ agreed to forgo filing the civil
RICO complaint if LIUNA established its own internal anticorruption
program and signed a consent decree stipulating to the requested re-
lief. The settlement provided that the consent decree could be filed at
DOJ’s option until February 1, 1998, if the DOJ found that LIUNA
failed to clean up the union. The agreement was later extended to 2001
and then, with certain election reforms added, to 2006.

B. The LIUNA’s Internal Reform Program

The LIUNA instituted radical changes in its governing structure
and constitution and adopted an Ethical Practices Code. To enforce
the provisions of the Ethical Practices Code, LIUNA adopted a set of
Ethics and Disciplinary Procedures and established four new positions:
GEB attorney, filled by Robert Luskin, formerly a member of DOJ’s
Organized Crime and Racketeering Scction, to investigate and prose-
cute violations of the Ethical Practices Code; inspector general, filled
by Douglas Gow, retired FBI agent, to investigate violations of the
Ethical Practices Code; independent hearing officer, Peter Vaira, for-
mer chict of the Chicago Organized Crime Strike Force and former
U.S. attorneyv in Philadelphia, to serve as judge and arbitrator in all
disciplinary actions; and appellate officer, Neil Eggleston, former fed-
eral prosecutor, to hear appeals of disciplinary cases.

These newly appointed officers initated an aggressive program of
corruption control. They established a confidential toll-free telephone
number and a confidential post office box to solicit complaints from the
LIUNA membership. By mid-1996, the reform officers had begun over
345 investigations, removed twenty-five union officers and members for
violations of the Ethical Practices Code, removed all of Buffalo Local
210’s officers on account of corruption, placed Chicago Local 8 under
emergency trusteeship, actively assisted the United States government
with its efforts to clean up the New York Cityv Mason Tenders by hir-
ing the former chief of the organized crime unit in the Southern Dis-
trict of New York to investigate the Mason Tenders, and announced
an investigation of Arthur A. Coia (United States Congress 1996).

The LIUNA’s election procedures were also reformed. Direct rank-
and-file secret-ballot electon of general presidentand general secretary-
treasurer was added to the constitution. Additonally, LIUNA ex-
panded its general executive board from ten to thirteen members and
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required that nine of the thirteen be elected by nine regions, making
the GEB less accountable to the general president and more account-
able to the membership. The LIUNA modified its procedures for the
selection of delegates to union conventions and merged several locals
that appeared to exist only to provide convention votes to organized
crime. The LIUNA also hired an independent elections officer and
two deputy election officers—jointly selected by the government and
union—to monitor union elections. The union adopted a uniform set
of job referral rules to prevent diseriminatory hiring-hall practices. An
independent accounting firm was hired to audit LIUNA’s finances
(United States Congress 1996).

In November 1997, GEB attorney Robert Luskin filed disciplinary
charges against Arthur A. Coia, alleging that Coia associated with or-
ganized crime, permitted organized crime to influence union atfairs
from 1986 to 1993, and accepred illegal payoffs from a LIUNA service
provider. The hearing, which lasted from April 14, 1998, uncil June 23,
1998, included over 500 exhibits and testimony that filled thousands of
transcript pages. Independent Hearing Officer Vaira tfound that GEB
attorney Luskin failed to prove the allegations of organized crime asso-
ciation and influence but did prove that Coia had violated the Ethical
Practices Code by accepting illegal benefits from a LIUNA service
provider. Vaira fined Coia $100,000 bur permitted him to retain his
office (Office of the Independent Hearing Otheer 1999).

In December 1999, Coia retired as general president, acceding o
the position of general president emeritus for life at an annual salary of
$335,516 (Mulligan 1999). The GEB appointed Terrence O’Sullivan,
Coia’s chief of staff, to succeed Coia. The union agreed o continue to
support the internal reform program and, until the completion of its
2006 general clection, not to make any material changes to its govern-
ing structure without the government’s prior approval. The DOJ ofti-
ciallv ended its oversight. In January 2000, Arthur A. Coia pled guilty
to defrauding the State of Rhode Island and the Town of Barrington,
Rhode Island, of approximately $100,000 in taxes. In addition to resti-
tution and a $10,000 fine, he agreed to be barred from any future role
in LIUNA or its subordinate entities.

C. Conclusions

Historically, LIUNA, at the international and local levels, especially
in Chicago and New York City, has been closely tied to Cosa Nostra
crime families. Tony Accardo, one of the leading organized crime fig-

ures of this half century, exercised a great deal of influence in the union
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for many vears. Accardo, his henchmen, and their successors con-
trolled LIUNA’s general president and the officers of many locals.

In 1994 the DOJ prepared the first major attack on LIUNA labor
racketeering at the national level. The looming RICO suit led to a cre-
ative sertlement between the government and the union. The monitors
whom LIUNA hired to enforce its new code of ethics, all former fed-
eral law enforcement figures, appear to have made headway in cleaning
up the international union. Nevertheless, the extent of the interna-
tonal union’s commitment to reform remains to be scen. Clearly, a
great deal of labor racketeering remains in the locals. Indeed, a number
of the most notorious locals have themselves been put under court-
ordered trusteeship (United States Department of Justice 2000).

The international union suspended John Serpico, labor racketcer
and political power broker, from his union positions in 1993, Serpico
then became a consultant for another union, a local of the Interna-
tional Union of Allied Novelty and Production Workers. He also
served as president emeritus of the Cenwral States Joint Board, which
provides administrative services to Chicago-area locals. In the sum-
mer of 2001, Serpico and two associates were convicted of fraud and
taking kickbacks in connection with steering union business to certain
companies.

V. The International Longshoremen’s Association

Drawing on labor leaders’ statements, FBI investigations, prosecutions,
and legislative hearings, PCOC called the International Longshore-
men’s Association “virtually a svnonvim for organized crime in the la-
bor movement” (PCOC 1986, p. 33). Ships entering harbors, day or
night, need to be unloaded and reloaded quickly. Delay is expensive,
even ruinous. This gave the longshoremen enormous leverage over
shippers who were extorted for labor peace payoffs. (Admittedly, the
containerization of scaborne cargo since the late 1950s undermined
this leverage.) Labor racketeers also corrupted port employees to facili-
tate cargo theft, solicited illegal labor pavoffs, and extorted stevedores
(companies that load and unload seaborne cargo) (PCOC 1986, p. 35).
“Throughout its history, the international has done lictle, if anything,
to disturb La Cosa Nostra influence in its locals” (PCOC 1986, p. 37).

According to the PCOC, Cosa Nostra hecame the primary power

2 David Dubinsky, president of the International Ladies Garment Workers Union,
and a well-respected labor leader and reformer, proclaimed that the TLA was “a nest for
waterfront pirates—a racket, not a union™ (Dubinsky and Raskin 1977, p. 164).
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on the New York Harbor waterfront in 1937, when Anthony “Tough
Tony” Anastasio (aka Anastasia) took control of the six New York har-
bor locals. (His brother Albert Anastasia was head of the infamous
Murder Incorporated and boss of the crime group that later came to
be known as the Gambino crime family.) “Under Anastasio, organized
pilferage, strike insurance, kickbacks, and loansharking on the piers
reached unprecedented levels” (PCOC 1986, p. 36). Anastasio dele-
gated control of these locals to various organized crime members.

In 1953, the New York State Crime Commission issued a blistering
report on labor racketeering in New York harbor. By the 1960s, orga-
nized crime exerted power and influence in ports all along the eastern
and gulf coasts (PCOC 1986, pp. 39-40). The PCOC charged that
Cosa Nostra completely controlled Thomas (Teddy) Gleason, who
had succeeded the infamous Joseph Ryan as [LA international presi-
dent (PCOC 1986, p. 39). The Gambino crime family concrolled the
ILA international union.?* The Gambinos mostly controlled the New
York side and the Genovese the New Jersey side of the New York/
New Jersey harbor. After Anastasio died in 1963, control of ILA Local
1814 passed to Anthony Scotto, a son-in-law, who (from 1963 to 1979)
flourished in the union, in organized crime as a capo in the Gambino
crime family, and in New York City political circles.

In 1972, a Florida investigator told the Senate Permanent Subcom-
mittee on Government Operations that “our information established
that virtually every commodity affecting the transportation industry on
the Dodge Island Seaport was under the control and domination of a
small group of highly sophisticated and organized criminals” (United
States Congress 19840). In 1975, the FBI launched UNIRAC, an in-
vestigation of [LA racketeering in the ports of New York City, Miami,
Wilmington, Charleston, and Mobile. Using undercover agents, elec-
tronic intercepts, and consensual recordings, UNIRAC uncovered sys-
rematic criminality and labor racketeering in every port. Ulamately,
UNIRAC led to the conviction of over 100 persons, including twenty
ILA leaders, among them Michael Clemente and Anthony Scotto, who
held posidons in both the LA and Cosa Nostra. In 1979, Scotto was
convicted of taking more than $200,000 in cash payoffs from cmploy-
ers (United States v, Clewmente et al., 494 F. Supp. 1310 {1980 U.S.

Dist.]). New York’s governor Hugh Carey, and two former New York

*"The PCOC report found that the Genovese crime family controlled the Manhattan
locals and the union’s international. This is likely a typographical error. The Gambino
family was known to conwrol these locals and the international.
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Citv mayors, John Lindsay and Robert Wagner, testified in his behalf
at the sentencing hearing. (Scotto, a prominent Democratic Party
fund-raiser, raised $1 million for Governor Hugh Carey’s 1974 cam-
paign and $50,000 for Mario Cuomo.)

The PCOC complained that, while UNTRAC was “a very successtul
operation demonstrating law enforcement skill and tenacity,” there
had been only sporadic subsequent investigations and prosecutions,
leaving organized crime’s influence intact all along the castern sea-
board (PCOC 1986, p. 43). In February 1981, the Senate Permanent
Subcommittee on Investigations held hearings on waterfront corrup-
tion. The subcommittee’s report summarized its findings:

Witnesses testified that pavoffs were a part of virtually every aspect
of the commercial life of a port. Payoffs insured the award of work
contracts and continued contracts already awarded. Pavoffs were
made to insure labor peace and allow management to avoid future
strikes. Payoffs were made to control a racket in workmen’s
compensation claims. Pavofts were made to expand business
activity into new ports and to enable companices to circumvent ILA
work requircments.

Organized crime was found to have great influence in the
operation of the ILA and many shipping companies. Some
shipping firms, because of fear or a willingness to participate in
highly profitable schemes, have learned how to prosper in the
corrupt waterfront environment. They treat payoffs as a cost of
doing business.

The free enterprise svstem has been thrown off balance.
Contracts were not awarded on the basis of merit. The low bid did
not beat the competition. Profitability was not based on efficiency
and hard work but rather on bribery, extortion and questionable
connections. The combination of these corrupt practices was a
recipe for inflatdonary costs and economic decline.

Much of the corruption on the waterfront stemmed from the
control organized crime exercises over the ILA, a condition that
has existed for at least 30 years. (United States Congress 19844)

Quoting the 1984 Senate Permanent Subcommittee on Investigations’
findings, PCOC concluded that, despite its successes, UNIRAC had
not purged organized crime from the ports. “Corrupt practices . . .
already have begun to return to the Atlantic and Gulf Coast docks.
What is needed, then, is continued scrutiny of the maritime industry
by government agencies” (PCOC 1986, p. 63). In 1987, Teddy Glea-
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son retired as general president of the international union and was suc-
ceeded by his vice president, John Bowers, who has held the presidency
ever since (Gleason died in 1992).

A. Civil RICO Suit against Six ILA Locals

On February 14, 1990, the U.S. Deparunent of Justice filed a civil
RICO suit (United States v. Local 1804-1 et al., International Longshore-
men’s Association, complaint, No. 90 Civ. 0963 [LBS] [S.D.N.Y. 1990))
against six New York harbor ILA locals, their executive boards and of-
ficers, the Geenovese and Gambino crime families, the Westies, an lrish
organized crime group allied with the Gambino family, and five water-
front employers.™ The 125-page complaine charged that the water-
front had “been the setting for corruption, violence, and abuse of
waterfront labor and business by New York La Cosa Nostra Families”
for more than fiftv vears (United States v. Local 1804-1 et al., complaint,
p. . I furcher alleged that Cosa Nostra controlled the waterfront la-
bor unions, that is, that the Genovese and Gambino crime families had
exploited the locals, the shipping industry, and the longshoremen
(United States v. Local 1804-1 et al., complaing, p. 38). According to the
government, despite the UNIRAC investigation and convictions, the
Genovese and Gambino crime families, by means of their control of
the ILA, continued to dominate many ports (United States v. Local
1804-1 et ul., complaing, p. 44). The complaint quoted the Senate Per-
manent Subcommittee on Investigations” 1988 report: “Organized
crime continues to excrcise control over the International and New
York-New Jersey 1LA locals” (United Srates v. Local 1804-1 et al., com-
plaing, p. 43). The civil RICO complaint compiled allegations of em-
bezzlement, solicitation of bribes, benefit fund fraud, extortion of em-
ployvers, and violatdon of the rank and file’s rights through force and
violence.

The U.S. Department of Justice asked the court to enjoin the orga-
nized crime defendants from participating in ILA affairs, from having
any dealings with union ofticers and emplovees (Unired States v. Local
1804-1 ¢t al., complaing, p. 118), and from committing any acts of rack-
cteering; DOJ sought to enjoin the defendant labor officials from asso-
ciating with Cosa Nostra members or associates (pp. 118-19). The
complaint sought a court-appointed liaison officer for each of the 1LA

*The complaint did not include the 1LA’s international organization. However, In-

termational President John Bowers was named individually, as president of three of the
six locals.
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locals to “discharge those duties of the Executive Board[s]” and to “re-
view the proposed actions of the Executive Board|s|” (United States v.
Local 1804-1 et al., complaint, p. 119), general elections to be run by a
court-appointed trustee (United States v. Local 1804-1 et al., complaint,
p. 122), appointment of administrators to oversee the clean-up of the
unions (United States v. Local 1804-1 et al., complaing, p. 123), and the
defendants’ disgorgement of the proceeds of their labor racketeering
(Unired States v. Local 1804-1 er al., complaint, pp. 123-24). Rather
than go to trial, the defendants entered into consent agreements.

B. Local 1804-1 (Bergen, N.7.)

On March 25, 1991, [LLA Local 1804-1, and its executive board and
officers entered into a consent judgment with che DOJ. Local 1804-1’s
current and future executive board and ofticers agreed to be enjoined
from committing any acts of racketeering activity and from knowingly
associating with members or associates of organized crime (United
States v. Local 1804-1 et al., consent judgment for Local 1804-1, p. 3).
The consent judgment provided for the appointment of a monitor to
oversee the local’s operations untl the 1997 election. The monitor
would have blanket access to all union documents or information, au-
thority to discipline union officers, agents, cmployees, and members,
power to investigate corruption or abuse of union funds, and supervi-
sory authority over the union’s 1994 and 1997 elections (United States
v. Local 1804-1 et al., consent judgment for Local 1804-1, pp. 4-3). In
additon, the monitor would have authority to review and veto union
expenditures, union contracts, personnel decisions, and changes to the
union’s constitution and bvlaws (United States v. Local 1804-1 et al.,
consent judgment for Local 1804-1, pp. 5-06).

Local 1804-1 agreed to payv the monitor’s salary and operating ex-
penses, and not to oppose or interfere with the monitor’s duties in any
way (United States v. Local 1804-1 et al., consent judgment for Local
1804-1, pp. 3-6). The consent judgment also provided for amend-
ments of Local 1804-1s constitution, including salary limits for union
officers, election of shop stewards, and discontinuation of union loans
to union officers and members (United States v. Local 1804-1 ¢f al., con-
sent judgment for Local 1804-1, pp. 7-8). The consent judgment
permitted Local 1804-1"s exceutive hoard to remain in office but re-
quired several board members to pay $100,000 to Local 1804-17s trea-
sury (United States v. Local 1804-1 et al., consent judgment for Local
1804-1, p. 11).



Labor Racketeering: The Matia and the Unions 267

James Gill was appointed as 1804-1’s monitor. The union’s strategy
was to strike a deal: if it expelled certain people, the union would be
permitted to reform itself. This appears to have been exactdy what hap-
pened; ten vears after the settlement, very little appears to have
changed.

C. Local 824, Local 1809, and Local 1909 (West Side Localy)

On March 26, 1991, Locals 824, 1809, and 1909 (collectively known
as the West Side Locals), and their executive boards and officers en-
tered into a consent judgment. The defendant union officials, without
admitting wrongdoing or violation of law, agreed that persons holding
office in the West Side Locals would be enjoined from knowingly asso-
ciating with anv member or associate of organized crime (United States
v. Local 1804-1 et al., consent judgment for the West Side Locals, p. 8).
The consent judgment provided for the resignation of excecutive board
members John Potrer and Thomas Rvan, and enjoined both men from
holding 1LA office in the future (United States v. Local 1804-1 et al.,
consent judgment for the West Side Locals, p. 2). ILA international
president John Bowers (also president of the three West Side Locals)
and executive board member Robert Gleason agreed to resign their
memberships in an employer association, the NYSA (New York Ship-
ping Associaton)-ILA Contract Board (United States v. Local 1804-1
et al., consent judgment for the West Side Locals, p. 4). The consent
judgment stipulated Department of Labor supervision over the 1991
and 1994 clections in the three locals and gave the DOL full access to
union records and information necessary to carry this out (United States
v. Local 1804-1 et al., consent judgment for the West Side Locals,
pp. 3-4).

Local 1909 agreed to a court-appointed employiment practices offi-
cer to develop and implement rules and procedures to assure fair hir-
ing, to discontinue no-show jobs, and to discipline those who violate
hiring or employvment procedures (United States v. Local 1804-1 et al.,
consent judgment for the West Side Locals, pp. 4-6). The employ-
mient practices officer was granted full aceess to union records neces-
sary to fulfill his dutics, was to report at least cvery six months to the
court, was to be paid by the union, and was to continue in oftice un-
til the certification of the 1994 union clection (United States v. Local
1804-1 et al.,; consent judgment for the West Side Locals, pp. 6-7).
The West Side Locals agreed not to obstruct, oppose, or otherwise
interfere with the work of the DOL or the employment practices offi-
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cer (United States v. Local 1804-1 et al., consent judgment for the West
Side Locals, p. 9). John Bowers and the ILA proclaimed the consent
judgment a complete victory, saving it was just short of the judge
throwing the case out, and claiming that nothing exceptional had been
granted to the government in exchange for the settlement.

D. The Civil RICO Suit’s Individual Defendants

The remaining defendants went to trial in spring 1991, but only four
defendants persisted to judgment; the rest settled. On June 1, 1991,
Anthony Scotto, one of the most powerful labor racketeers in U.S. his-
tory because of his high rank in both the Cosa Nostra and the union,
sertled with the government attorneys, agreeing to pay $50,000 and to
be permanendy banned from union office or any activity that would
associate him with the union or any of the union’s emplovers. On ac-
count of ERISA’s andiforfeiture provision, Scotto would still receive his
pension.

E. Local 1814 Consent Decree

On December 17, 1991, ILA Local 1814, its executive board and
officers entered into a consent decree with the DOJ. The individual
defendants and officers, without admitting wrongdoing, acknowledged
past allegations, testimony, public findings, and criminal prosecutions.
They agreed to be enjoined from knowingly associating with any
member of organized crime (United States v. Local 1804-1 et al., consent
decree for Local 1814, pp. 2--3).

The consent decree provided for a court-appointed monitor with
full access to the union’s books, records, and other information, disci-
plinary authority, and supervisory authority over the 1993 and 1996
elections (United States v. Local 1804-1 et al., consent decree for Local
1814, pp. 3-7). The monitor, who would be paid by the union, was
authorized to review and veto union expenditures, contracts, appoint-
ments, and proposed amendments to the constitution and bylaws
(United States v. Local 1804-1 et al., consent decree for Local 1814,
pp- 8-9). The monitor had authority to hire legal counsel, accountants,
consultants, investigators, and any other personnel necessary to assist
in his duties (United States v. Local 1804-1 et al., consent decree for
Local 1814, p. 10).

The consent decree included amendments to Local 1814°s constitu-
tion providing for secret-ballot rank-and-file elections of shop stew-
ards, and limitations on officers’ compensation (United States v. Local
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1804-1 et al., consent decree for Local 1814, p. 14). Moreover, execu-
tive board members Anthony Pimpinella and Joseph Colozza had to
resign from their Local 1814 positions and agree never to hold [LA
employment again (United States v. Local 1804-1 er al.. consent decree
for Local 1814, p. 16). Anthony Ciccone had to resign but was permit-
ted to remain a union member and continued to receive union benefits
(United States v. Local 1804-1 et al., consent decree for Local 1814,
p. 16). The other members of the executive board were permitted to
keep their positions. Local 1814 is no longer the influental local it
once was because there are few functioning docks left in Brooklyn, but
the Gambino crime family’s influence remains strong.

I Local 1588 (Bayonne, N.7.)

On January 3, 1992, the last of the six locals named in the 1990 civil
RICO suit, Local 1588 and its executive board, entered into a consent
agreement with the government.” The consent agreement created the
office of ombudsman, which would exist until the 1993 election, and
extend beyond at the option of the union’s executive board or mem-
bership (United States v. Local 1804-1 et al., consent order for Local
1588, p. 7). This ombudsman’s office was to be staffed by two individu-
als, one appointed by the court and one by the union (United States v.
Local 1804-1 et al., consent order for Local 1588, pp. 3-4). The om-
budsman was charged with enforcing the union’s constitution and by-
laws (United States v. Local 1804-1 et al., consent order for Local 1588,
p. 3). The ombudsman’s office had power to file disciplinary charges,
but only after consulting with the union’s executive board (United
States v. Local 1804-1 et al., consent order for Local 1588, p. 4). Rank-
and-file union members were encouraged to file confidental com-
plaints with the ombudsman’s office.

The consent agreement provided for clection of stewards and con-
stitutional changes to disciplinary procedures (United States v. Local
1804-1 cr al., consent order for Local 1588, pp. 10-11), Deparoment of
Labor supervision of the local’s 1993 election (p. 8), and an injunction

S Local 15388's secretary-treasurer, Donald Carson, was convicted in 1988 of RICO
conspiracy and extortion involving Local 1588 (United States v. DiGilio, 86 Cr. 340
[D.NJJIDRD], aff’d mem., 870 F.2d 652 [3d Cir. 1989], vacated and remanded, 110 °S.
Ct. 2162 [1990]). Following his conviction and incarceration, Local 1588’ president and
secretary-treasurer declined to run for office in 1990, The consent order acknowledged
that “the new executive board already has taken steps to return Local 1588 to fiscal
soundness and to remove the wint of organized crime corruption” (United States v. Lo-
cal 1804-1 et al., consent order for Local 1588, p. 2).
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preventing George Weingarmer and Robert Lake from serving as
shop stewards or in any other [LA office or position (pp. 9-10). Robert
Gaffey was appointed as Local 1588’s ombudsman. (He had formerly
served as an assistant U.S. attorney and as chief counsel to the invesu-
gations officer in the IBT International case.) During his time in office,
Gaftey’s main contribution to the cleanup of Local 15388 was to assist
in the creation of a slate of reform candidates to oppose Donald Car-
son’s Genovese-controlled slate. The leader of the “reform™ slate was
convicted of stealing union funds and was removed from office. Alleg-
edly, the Genovese crime family continues to exercise substantial in-
fluence in Local 1588.

G. Condlusions

Recent legal developments demonstrate that the government’s ef-
forts to reform the ILA since the PCOC report have not fundamen-
tally changed the structure and personnel of the ILA international
union. In January 2002, the U.S. attorney’s oftice (Brooklyn) an-
nounced an indictment against eight leaders and members of the
Genovese crime family, alleging extortion from waterfront employers
and businesses in the New York metropolitan area, northern New
Jersey, and Miami (United States v. Liborio “Barney” Bellomo et al., Cr.
No. 01-416 (S-8) ILG [2002}]). The indictment accuses the mob de-
fendants of violating ILA members’ Landrum-Griffin rights and of de-
frauding the ILA’s pension and welfare fund.

In May 2002, a major investigation by the New York-New Jersey
Waterfront Commission resulted in the indictment of eight persons
connected to the Genovese crime family or ILA Local 1588, including
the local’s president, John Timpanaro. The indicunent charges that
through extortion and the withholding of premium job assignments,
the defendants demanded kickbacks and cash pavments from dozens of
Local 1588 members. Some defendants were also charged with partici-
pating in a scheme to bill the marine terminal for truck chassis parts
that were never delivered. On June 3, 2002, the U.S. attorney
(E.D.N.Y)), the New York state attorney general, and the FBI an-
nounced the arrests and indictments of seventeen members and associ-
ates of the Gambino crime family or officials of ILA Local 1814 and
Local 1 involved with waterfront racketecring. The defendants, includ-
ing Local 1814 president and ILA vice president, Frank Scollo, are
charged with extordon, wire fraud, loan sharking, operating illegal
gambling businesses, money laundering, witness tampering, and other
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related crimes. Among other things, the indictment charges the defen-
dants with placing mob members and associates in top union jobs, car-
rying out day-to-dav extortion, loan sharking, and a scheme to defraud
the ILA health fund. In late June 2002, the New York Times reported
that the government is considering a RICO suit against the LA inter-
national union.

V1. Perspectives on Labor Racketeering

Labor racketeering has been a major form of crime throughout the
twentieth century. It has involved tens of thousands of individual
crimes, some of which have been perpetrated by some of the nation’s
most powerful criminals and crime families. Tt has victimized tens of
thousands of workers who have had their rights trampled on, their
contracts sold out, and their pension funds looted. It has undermined
the labor movement, one of the most powerful and important socio-
political institutions in American socicty. While the problem has at-
tracted enormous law enforcement, political, and media attention, es-
pecially in the last two decades, it has attracted practically no
criminological attention.?

A. Criminology and Labor Rackereering

Labor racketeering could be studied as a form of organizational
crime; from this perspective a comparative analysis of corporate crime
and union crime would be especially fruitful. What kinds of criminal
opportunities do both tvpes of organizations generate? What potential
and limits do corporate stakeholders and rank-and-file union members,
respectively, have for preventing and remediating racketeering? Do
other stakeholders in either tvpe of organization play a role in pre-
venting or facilitating corruption?

Labor racketeering could also be approached from the standpoint of
the eriminal offenses that it spawns: extortion, embezzlement, fraud,
violence, hijacking, restraint of wade (enforcing cartels), and denial of
intangible rights of union members to a democratically run union. Yet
another option is to approach labor racketeering from the standpoint
of the offender, cither as a subcategory of white-collar crime or as a
subcategory of organized crime. This essay approaches the topic from
the fatter perspecrive. Our thesis is that the twentieth-century history

“ Likewise, it has atracted practically no interest among labor law scholars, But see
Goldberg 1989; Summers 1991,
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of American organized (some say “svndicate”) crime could not be
properly written without paving a great deal of attention to the influ-
ence, power, and wealth that the Cosa Nostra crime families derived
from their association with international and local unions.

The Italian-American organized crime families obtained their foot-
hold in the unions in the 1920s and 1930s when management and labor
both called on gangsters for protection and as a counterforce to com-
munist and socialist elements. During this period, the crime groups
were able to take advantage of an immigrant culture of which they
were a part. With the repeal of national alcohol prohibition in 1933,
labor racketeering became an even more important source of revenue
and power for organized crime. After a brief effort in the mid-1950s
to oppose organized crime infiltration, the AFL-CIO apparently con-
cluded that the labor movement would suffer more from opposing
organized crime than from accommodating it (Hutchinson 1970).%

Unions have proved highly vulnerable to corruption and racke-
teering. Once the dues checkoff privilege was recognized, unions be-
came the recipients of a steady stream of money deducted from work-
ers’ pavchecks. Corrupt union officers easily diverted funds into their
own pockets, sometimes by theft but sometimes via extravaganc salaries
and perks. The emergence of huge union pension and welfare funds in
the 1950s made unions even more attractive to organized crime. As
Lipset, Trow, and Coleman (1956) recognized nearly a half century
ago, most union members are apathetic. They have certainly not been
able to successfully oppose organized crime groups.

The sociopolitical status and economic strength of the Cosa Nostra
organized crime families throughout the twentieth century have been
significanty augmented by their influence in local and international

7 An excellent example of the AFL-CIO attitude toward corruption and racketeering
in unions is David Elbaor and Larry Gold’s (1985) monograph, The Criminalization of
Labor- Activity: Federal Criminal Enforcement against Unions, Union Officials and Employees.
This short monograph (by the chief counsel of the AFL-CIO) denies the existence of
any significant organized crime problem in the labor movement and attributes investiga-
tions and prosccutions to a sinister plan by big business and big government to under-
mine the labor movement. The following excerpt provides a flavor: “The government
continues to seek a substantial increase in money and personnel to carry out its prosecu-
torial campaign against organized labor, peddling sensational recitations of union crime
and preving on public willingness to equate labor with corruption. fronically, the motey
assortment of prosccutions in recent years suggests not that the government’s substantial
investigatory resources have produced great results, or proven organized crime’s perme-
ation of the labor movement, bur that most union crime is isolated, unconnected with
larger criminal networks, involves relatively small sums of money, and is of a technical
nature” (p. 66).
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unions. Unions have provided organized crime with jobs, patronage,
money, and power. Businesses and government agencies have to deal
with organized crime figures who hold union office. Corrupt business-
men have allied themselves with corrupt union bosses, bribing them
for sweetheart contracts and for ignoring or circumventing terms of
collective bargaining agreements. The status that the labor racketeers
derived from their positions or associations with unions translated into
political power, especiallv in the hevday of the urban political ma-
chines. Unions provided endorsements, workers, and campaign contri-
butions to political candidates. In return, the politicians looked the
other way when the union bosses lined their own pockets.

There are many reasons why the American labor movement has de-
clined over the twentieth century, but one factor worth considering is
the negative impact of racketcering. To an extent, perhaps, some
unions at some time, under some leaders, benefited from being allied
with organized criminals; such alliances may have increased their lever-
age at the bargaining table. But labor racketeers are out for themselves
and their organized crime cronies, not for the rank and file. They pro-
mote themselves and ctheir cronies to leadership positions within the
unions, draw excessive salaries, sell out the members’ contractual
rights, and loot the pension and welfare funds. Thev show no interest
in organizing and no interest, of course, in union democracy. Labor
idealists who wish to democratize and strengthen their unions cannot
succeed in unions penetrated by organized crime. Indeed, the taint of
organized crime may partly explain the failure of the labor movement
in the sccond half of the twentieth century to attract the energy and
idealism of the younger generations.

B. Criminal Justice and Labor Racketeering

As late as the 1980s members of Congress, labor officials, business-
men, politicians, and scholars considered the lulian-American Cosa
Nostra crime familics invincible. The 1986 President’s Commission on
Organized Crime was highly pessimistic about the prospects for purg-
ing the labor movement of Cosa Nostra racketeers.

Less than two decades later, the prospects for change look much
brighter. The Cosa Nostra crime families, under constant legal attack
for almost two decades, have been significandy weakened, in some
cities practically eliminated (Jacobs and Gouldin 1999). The boss of
every Cosa Nostra crime family has been imprisoned; in many cases
their successors and their successors’ successors have followed them to
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jail. Dozens of high-level Cosa Nostra members have become cooper-
ating witnesscs, assisting in the investigation and prosecution of their
former colleagues, their rackets, and corrupted unions and businesses.
This unprecedented attack on “traditonal organized crime” has had
repercussions for labor racketeering. For one thing, the organized
crime families are much weaker than they were a generation ago; they
have fewer and weaker resources to bring to bear in support of labor
racketeering activities. For another thing, the federal government has
attacked Cosa Nostra by powerfully attacking its base in labor unions.

Civil RICO has been the great engine of the government’s onslaught.
Beginning with the 1982 suitagainst IBT Local 560, government lawyers
have broughtone major labor racketeering case after another againstlocal
unions and international unions, including the IBT, HEREIU, [LA, and
LIUNA (complaint prepared but not filed). Civil RICO allows the gov-
ernment to address an entire crime problem, like a mobbed-up union.
There have been approximately owenty trusteeships resulting from DQJ
civil RICO suits broughtagainstunions (see app. table Al); unfortunately,
there has never been a comprehensive accounting.

The civil RICO suits have been advantageous for the government
because they have led to court-appointed trustees, almost always for-
mer prosecutors with major experience investigating and prosccuting
organized crime cases. There is no uniform role or set of powers for
these court-appointed trustees. Each judge or each consent agreement
provides the trustee or trustees with case-specific authority. Moreover,
each court or consent decree provides for how the trusteeship will
be funded and for how long; funding has varied from generous to
inadequate.

The continued interest and support of the presiding judge is critical
to the court-appointed trustee’s success. If the judge makes it clear that
reform of the union is a nonnegotiable goal that the court will sce
through until victory, rank-and-file members will be more willing to
step forward to work with the trustee and to challenge the racketeers
for union office. But as long as a feeling persists in the union that the
judge will lose interest, the trusteeship run out of funds, and the
trustee become distracted with other work, the rank and file will re-
main intimidated, demoralized, and disorganized, anticipating the re-
turn of mob dominance.

The FBI, DOL, OCRS, and the U.S. attorney’s office also play key
roles in determining the success of the trusteeship. If theyv stay in-
volved, they can help the trustee identify union members who continue
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to associate with organized crime, and they can assist in putting to-
gether disciplinary cases seeking a corrupt member’s expulsion from
the union. Continued investigations can also lead to a new round of
criminal charges and civil RICOs. The FBI, DOL, and U.S. attorney
can also keep the pressure on the trustee to be aggressive and creative
in his reform efforts. The trustee’s success depends upon his authority
and resources, whether he can appoint paid assistants, and whether the
union members are persuaded that he will be on the job until the rack-
eteers are purged and union democracy restored. Perhaps even more
important are the skills, creativity, determination, and competency of
the trustee. Most of the trustees are former prosecutors. This facili-
tates coordination with the Department of Justice and cquips the
trustee to investigate racketeering and other wrongdoing. But it doces
not facilitate the fostering of union democracy and the energizing of a
plundered and demoralized union. Thosce tasks can best be carried out
by knowledgeable, skilled, and charismatic trade unionists. Some trust-
ceships have been fortunate to have had both wypes of trustees, but
many have not.

A court-appointed trusteeship is not a panacea. Many trustees have
not been successful. While there has never been a study of the suc-
cesses and failures of RICO suits against mobbed-up international and
local unions, our impression is that less than half could be called suc-
cessful and only a few, at least to this point, could be called completely
successful. f the court-appointed trusteeships are to fulfill their poten-
tial as an organized crime control strategy, much research needs to be
done on how to achieve success. To date, only the IBT Local 560
trusteeship has attracted scholarly attention (Goldberg 1989; Summers
1991; Jacobs and Santore 2001).

The dozens of trustees who have been appointed to clean up corrupre
unions have never been brought together for a conference.” Their nu-
merous reports to their respective judges have not been assembled and
therefore are not available to new trustees. After almost twenty vears of
such initiatives, there are neither “how to” manuals nor any materials
whatsoever on how a trustee can maximize the chances of success.
Here there are surely roles for the Nadonal Institute of Justice, private
foundations, and university-based criminologists, among others.

It is hard for somceone interested in labor racketeering to understand

*Fn 1989, some of the court-appointed trustees testified regarding the successes and
failures of their trusteeship (see United States Congress 1989).
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why the National Institute of Justice has shown no interest in sponsor-
ing rescarch on labor racketcering or its remediation; such research
would undoubtedly be valuable to scholars and law enforcement offi-
cials in other countries that face serious organized crime problems.
Perhaps the “blame” lies with the academic research community that,
for one reason or another, has not focused much attention on orga-
nized crime, much less on labor racketeering. The subject, of course,
is somewhat politically sensitive. But if political sensitivity has not pre-
vented DOJ’s prosecutorial wing from exposing and attacking labor
racketeering, it makes no sense for DOJ’s research wing to avoid
studying the subject in aid of the department’s future remedial efforts.

"This is not the place to present a full-scale research agenda on the
subject of labor racketecring. Suffice it to say that we need case studics
on cach of the major initatves against labor racketeering. We need to
carefully document and analyze the strategies used to purge corrupt
elements from the unions and to rebuild the unions’ democratic struc-
tures and processes. Such case studies, carefully coordinated and ana-
lyzed, and supplemented by joint meetings with the individuals who
carried out these remedial efforts, would vield policy recommendations
of great assistance to future initiatives in the United States and in other
countries facing similar or analogous organized crime problems.

A final note. While organized crime controlled labor racketeering
may be fading, that does not mean that labor corruption will die out
as well. Dishonest officials, unconnected to organized crime, will al-
ways be in a position to embezzle money, defraud their unions, and
extract excessive fees and reimbursements. The government cannot
(and should not) try to monitor and regulate all the union locals and
internationals in the country. In the final analvsis, only an energized
and watchful rank and file can assure that dishonest union officials will
be swiftly exposed and deposed.
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APPENDIX

TABLE Al
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Civil RICO Suits against “Mobbed-Up” Unions

Case Name

Date Filed

Published Opinions Discussing
Various Aspects of the Case

1. U.S. v. IBT Local 560, No.
Civ. 82-689

2. US. v. Local 6A, Cement
and Concrete Workers,
LIUNA, No. 86 Civ. 4819

. US. v. The Bonanno Orga-
nized Crime Family of La
Cosa Nostra, Philip
Rastelli, et al., No. Civ.
87-2974 (IBT" Local 814)

4. U.S. v. Local 30, United
Slate “Tile and Composition
Roofers, et al., Civil Action
No. 87-7718

. US. v. John F. Long,

John S Mahoney, et al.,
No. 88 Civ. 3289 (IBT
Locals 804 and 808)

6. U.S. v. International Broth-

erhood of Teamsters,

(o)

[

Chaufteurs, Ware-
housemen and Helpers of
America, et al.. No. 88 Civ.
486 CIBT International
Case™)

7. U.S. v. Locals 1804-1, 824,
180Y. 1909, 13588, and 1814,
International Longshore-
men’s Ass'n, et al., No. 90
Civ. 0v63*

8. U.S. v. IBT Local 295, No.
Civ. 90-0970

March 9, 1982,

D.NJ.

June 19, 1986,

S.D.NY.

August 25,
1987,
E.D.NY.

December 2,
1987, E.D.
Pa.

May 1988,
S.D.NLY.

June 28, 1988,

S.D.NY.

February 14,
1990,
S.D.NYY.

March 20,
1990,
LE.D.NY.

U.S. ©. Local 560. 581 F. Supp.
279 (D.NJ. 1984), affd 780
F.2d 267 (3d Cir. 1985)

U.S. v, Local 64, 663 F. Supp.
192 (S.D.NY. 1986)

U.S. v. Bonnano, 683 F. Supp.
1411 (EDNLY. 1988): 695 F.
Supp. 1426 (E.D.NY. 1988);
879 F.2d 20 (2d Cir. 1989)

U.S. w Local 30, 686 F. Supp.
1139 (E.D. Pa. 1988), aff d.
8§71 F.2d 401 (3d Cir. 1989)

U.S. v. Long. 697 F. Supp. 651
(S.D.NLY. 1988), 917 F.2d
691 2d Cir. 1990)

U.S. w IBT, 708 F. Supp. 1388
(S.D.NY. 1989) 723 F.
Supp. 203 (S.D.N.Y. 1989);
725 F. Supp. 162 (S.D.N.Y.
1989); 728 F. Supp. 1032
(S.D.NLY. 1990); 899 F.2d
143 (2d Cir. 1990); 905 F.2d
610 (2d Cir. 1990); 907 F.2d
277 2d Cir. 1990); 931 F.2d
117 (2d Cir. 1991); 941 F.2d
1292 (2d Cir. 1991); 964 I1.2d
180 2d Cir. 1992)

U.S. w. Local 1804-1, 745 F.
Supp. 184 (§.D.NY. 1990);
812 F. Supp. 1303 (S.D.N.Y.
1993): 44 1.3d 1091 (2d Cir.
1993); U.S. v. Carson, 52 F.3d
1173 (2d Cir. 1995)

U.S. o Local 295, 1991 \VL
35497 (1L.DNLY. 1991): 1991
WL 340575 (E.DUNLY. 1091
784 1 Supp. 15 (E.D.NLY.
1992)
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TABLE Al (Continued)

Case Name

Date Filed

Published Opinions Discussing
Various Aspects of the Case

9. U.S. v. District Council of
NYC and Vicinity of the
United Brotherhood of Car-
penters and Joiners of
America, ¢t al., No. 90 Civ.
5722

10. U.S. v. Edward T. Hanley,
et al., Civil Action No.
90-3017 (HEREIU Local
54

11. U.S. v. Anthony R. Amo-
deo, Sr., et al,, No. 92 Civ,
7744 (HEREIU Local 100)

12. U.S. v. IBT Local 282, No.
Civ. 94-2919

13. U.S. v. Mason Tenders Dis-
trict Council of New York
and Vicinity of LIUNA,
No. 94 Civ. 6487

14. U.S. v. LIUNA (Interna-
tional Union “voluntarily”
instituted reforms in
exchange for government
not filing complaint)

15. U.S. v. Edward T. Hanley,
HEREIU, and HEREIUs
General Executive Board,
Civ. No. 95-4596

16. U.S.and LIUNA v. Con-
struction and General
Laborers’ District Council
of Chicago and Vicinity,
Civil No. 99C 3229

17. U.S. v. LIUNA Local 210,
Civil No. 99 CV-0915A

18. U.S. v. HEREIU Local 69

September 6,
1990,
S.DINLY.

December 19,

1990, D.NJ.

October 23,
1992,
S.D.NY.

June 21, 1994,

E.D.NY.
September 7,

1994,

S.D.NY.

Never filed

Seprember 3,

1995, D.N.J.

August 8,
1999, N.D.
11

November 18,
1999,
W.D.NY.

April 17, 2002

U.S. v District Council, 778 F.
Supp. 738 (§.D.N.Y. 1991);
941 F. Supp. 349 (§.D.N.Y.
1996)

U.S. v Hanley, 1992 WL
684356 (D.N]. 1992)

U.S. v. Amodeo, +4 ¥.3d 141 (2d
Cir. 1993)

U.S. v Local 252,13 F. Supp.2d
401 (E.D.N.Y. 1998)

U.S. w. Mason Tenders, 1994
WL 742637 (S.D.NLY. 1995);
909 F. Supp. 882 and 891
(S.D.NLY. 1993)

Serpico v. LIUNA, 97 F.3d 995
(7th Cir. 1996)

U.S. v. HERELU, 974 F. Supp.
411 (D.N.J. 1997); Agathos v.
Muellenberg, 932 F. Supp.
636 (D.NJ. 1996)

LIUNA @, Caruso. 1999 WL
14496 (N.D.L 1999), affd,
197 F.3d 1195 (7¢h Cir. 1999)

Panczykowski v. LIUNA. 2000
WL 387602 (W.D.N.Y.
2000): Caci v. LIUNA, 2000
WL 387599 (W.D.N.Y.
2000)

*The civil RICO suit in this case resulted in tour separate trusteeships.
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ABSTRACT
Legal authorites gain when they receive deference and cooperation from
the public. Considerable evidence suggests that the key factor shaping
public behavior is the fairness of the processes legal authorities use when
dealing with members of the public. This reaction occurs both during
personal experiences with legal authorities and when community residents
are making general evaluations of the law and of legal authorities. The
strength and breadth of this influence suggests the value of an approach w
regulation based upon sensitivity to public concerns about fairness in the
excercise of legal authority. Such an approach leads to a number of
suggestions about valuable police practices, as well as helping explain why
improvements in the objective performance of the police and courts have
not led to higher levels of public trust and confidence in those institutions.

This essav presents and defends a process-based model of regulation
(Tvler and Huo 2002). The model addresses two kev concerns under-
lyving effective regulation. The first is with the ability of the police and
the courts to gain immediate and long-term compliance with decisions
made by legal authorities in situadons in which members of the public
deal with legal authorities about particular issues. For example, when
the police are called and intervene in a domestic dispute by telling
someone to stop beating his or her spouse it is important that they be
able to stop the aggressive behaviors that are occurring. e is further
desirable if they can intervene in a way that discourages similar hehav-

ior in the future.
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The second concern is with the ability of the legal system to encour-
age gencral compliance with the law and cooperation with the police.
For example, the law tells people not to speed, not to run red lights,
and not to murder their neighbors. To be effective, such laws need
generally to be widely obeyved by members ot the public in their every-
day lives (Tvler 1990). The police and courts depend upon public co-
operation for their effectiveness. For example, the police need commu-
nity help in identifying criminals and fighting crime.

The process-based model argues that both aspects of the public’s
law-related behavior outlined above are powerfully influenced by peo-
ple’s subjective judgments about the fairness of the procedures through
which the police and the courts exercise their authority (Tyler 1990;
Tyler and Huo 2002). In particular, people’s reactions to legal authori-
ties arc based to a striking degree on their assessments of the fairness
of the processes by which legal authoritics make decisions and treat
members of the public. Drawing on both psychological research on
procedural justice (Lind and Tvler 1988; Tvler and Lind 1992; Tyler
et al. 1997; Tyler and Smith 1997; Tyler 2000) and on studies of the
police and courts (Tyler 1990; Tyler and Huo 2002), the model sug-
gests that people’s willingness to accept the constraints of the law and
legal authoritics is strongly linked to their evaluations of the proce-
dural justice of the police and the courts.

The key elements of the model are shown in figure 1. The focus is
on two consequences of public feclings about law and legal authorities:

Supportive General
values | cooperation
(legitimacy) * compliance
t * cooperation
Procedural ¢ empowerment
elements
* quality of Process-based
decision || judgments
making .
. qualitybof })ur;)gsgural lmmgdiate Long.-t.erm
treatment « motive-based [T decision —IT decision
trust acceplance acceptance

Fii. 1.—Process-hased regulation (compiled by author)
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variations in willingness to accept decisions and differences in the level
of general cooperation. Each is linked to process-based judgments of
procedural justice and motive-based trust. Those process-based judg-
ments, in turn, flow from antecedent assessments of two procedural el-
ements: quality of decision making and the quality of treatment.

This model is explicitly psychological, viewing subjective judgments
on the part of the public about the actions of the police and the courts
as central to the effectiveness of legal authorities. In particular, it is
concerned with the social science question of why people do or do not
comply with legal authoritics. Viewed from an organizational perspec-
tive, compliance is important because it facilitates the ability of the au-
thorities in a group, organization, or society effectively to manage
those within the group (Tvler and Blader 2000). The ability to secure
compliance increases the cfficiency, cffectiveness, and viability of the
group.

As a psychological model, the model does not address normative is-
sues concerning whether people ought to defer to legal authorities and
generally obey the law. These issues are the tocus of much of the phil-
osophical literature on obedience (see, e.g., Raz 1979). The philosoph-
ical literature secks to define conditions under which people ought to
feel an obligation to obey the law.

Similarly, social theorists have argued that issues of hierarchy and
structural inequality have created objective social conditions that are
unfair and that the disadvantaged might reasonably respond to such
conditions by ignoring or detving social authorities and rules (Tyler
and McGraw 1986; Jost and Banaji 1994; Sidanius and Pratto 1999).
It the social structure is viewed as fundamentally unfair by particular
people or groups, then their willingness to comply might be regarded
as “false consciousness”—that is, as a willingness that should be dis-
couraged (Parkin 1971; Hancey 1991). These issues are not addressed
here.

This review focuses instead on empirical support concerning the im-
portance of process-based judgments in the context of the social regu-
latory activitics ot the police and the courts. That support comes from
studies in which people are interviewed about their attitudes, valucs,
and behaviors toward law and legal authorities. These studies consider
the views of people who have had personal experiences with the police
and the courts and are making judgments about those experiences and
the views of community residents evaluating the overall behavior of the
police. In the context of personal experiences, the issue of concern is
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why people defer to or resist the decisions and directives of legal au-
thoritics, both in the immediate situation and over time. Wich people’s
general judgments about law and legal authorides the question is why,
in their everyday lives, people obey the law, cooperate with legal au-
thorities, and support the empowerment of those authorities.

The key argument of the process-based approach is that, while the
police can and often do compel obedience through the threat or use of
force, they can also gain the cooperation of the people with whom they
deal. Cooperation and consent—*‘buy in”—are important because they
facilitate immediate acceptance and long-term compliance. People are
more likely to adhere to agreements and follow rules over time when
they “buy into” the decisions and directives of legal authorites.

In the context of particular encounters with police officers and
judges, people are more likely to consent and cooperate if they feel that
they have been fairly treated. Procedural justice judgments consistently
emerge as the central judgment shaping people’s reactions to their ex-
periences with legal authorities. As a consequence, the police and
courts can facilitate acceptance by engaging in strategies of process-
based regulation—treating community residents in ways that lead
them to feel that the police and courts exercise authority in fair ways.

People also accept the direcuves of police officers and judges be-
cause they believe that such legal authorities are entitled to be obeyed.
This feeling of obligation is rooted in a general judgment that the po-
lice are legitimate or in features of the situation or the actions of par-
ticular police officers that create feelings of legitimacy within the con-
text of particular settings and particular legal authorities. However
such feelings are formed, to the degree that people do regard the po-
lice and courts as legitimate, they are more willing to accept the direc-
tives and decisions of the police and courts, and the likelihood of defi-
ance, hostility, and resistance is diminished.

What encourages legitimacy? Studies again suggest that the public
is very sensitive to the manner in-which authorities exercise their au-
thority—that is, to issues of procedural justice. Views about legitimacy
are rooted in the judgment that the police and the courts are acting
fairly when they deal with community residents. Interestingly, this is
true both when the public makes general evaluations of the police and
the courts in their community and when particular members of the
public are reacting to their personal encounters with police officers or
judges. On both levels, issues of process dominate public evaluations
of the police, the courts, and social regulatory activities.
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Finally, preexisting legitimacy 1s found to shape the judgments that
people make within the context of their particular experiences with po-
lice officers or judges. If people believe that legal authorities are legiu-
mate, they are more likely to defer in encounters with particular mem-
bers of those groups of authorities because thev act fairly. This makes
it easier for specific police officers or judges to enact process-based
strategies of regulation. In other words, prior general views facilitate
or hinder the social regulatory efforts of particular legal authorities. -
Hence, there is a favorable or unfavorable spiraling effect, with each
personal contact with a fegal authority being one in which itis progres-
sively more or less likely that authorities will be able to gain deference
through the use of fair procedures. When they do, they also build le-
ginmacy, making process-based regulation more likely to be effective
in the future. When they do not, and have to move to the use of a
force- or sancton-based orientation, they are less able to act in ways
that will be experienced by people as being fair. This undermines legit-
imacy and makes the likclihood of effectively using a process-based ap-
proach less likely in the future.

This essav first considers, in Section 1, the tvpes of public behavior
relevane to reguladion and regulatory authorities. These include imme-
diate and long-term compliance with decisions and general compliance
with law and cooperation with legal authorides in evervday hife. The
reasons for such public behavior are then examined in Section [, firsc
in the context of compliance with decisions and then with general co-
operation with legal authorities. Section [l contrasts the influence of
instrumental reasons with those of process-based judgments and as-
sessments of legitimacy. The goal in Sections I'V and V is to show that
process-based models have substantal influence and can be the basis
for effective strategics of regulation. Racial profiling is then used in
Section VI to illustrate the policy implications of process-based regula-
tion. Finally, the reladonship of process-based regulation o other
models of regulation is examined in Section V1L

I. Compliance
The ability to secure compliance is always a central issue in discussions
of regulavon. Legal authoritics must often resolve disputes in ways
that lead people to receive outcomes that are less than they wane and
may be less than they feel they deserve. Similarly, when enforcing the
law, authorities may be called upon to tell people to cease behavior
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that they enjoy and may not feel is morally inappropriate. In such situ-
ations, gaining public compliance is always problematic.

A Ammediate Conipliance

When judges or police officers deal with members of the public in
particular situations involving regulation, their primary goal is to en-
force the law. That goal leads them to want to gain immediate compli-
ance with their decisions. Law is about the regulation of peaple’s con-
duct, and its success rests on the ability of particular legal authorities
effectively to shape people’s behavior during personal encounters be-
tween legal authorities and members of the public. When the police,
for example, tell someone to stop drinking beer in public or cease
abusing his or her spouse, or if a judge directs someone to pay child
support, an important measure of the success of those authorities is
whether the behavior changes.!

Concern about compliance leads to an interest in understanding
how legal authorities might act so as to encourage voluntary deference
to their decisions. In other words, police officers and judges are often
unsure whether they can issue directives and expect that they will be
obeved. They must focus on understanding how they might encourage
consent and cooperation with their decisions through their own behav-
ior. This raises questions about how particular legal authorities can
through their actions facilitate acceptance of their decisions.

These concerns draw attention to the psychology of deference. We
want to understand why people are willing to cede authority over their
behavior to legal authorities, allowing those authorities to resolve dis-
putes and regulate behavior. In particular, we want to understand how

’

to gain public “buy in,” so that people continue to follow decisions
even when the authorities are no longer present and are less directly
observing people’s behavior.

The assumption underlying our concern over compliance is that
people will naturally resist the efforts of legal authorities to restrict and
regulate their behavior and to sanction them for past wrongdoing.

Simple self-interest suggests that people will resist complyving when the

"' While our discussion is framed in terms of regulation, Tvler and Huo (2002) found
that the primary form of contact that people had with the police came as a result of
members of the public calling the police for help. In such situations the caller, at least,
did not see the issue as one of restricting their own behavior to conform to the law,
However, regulatory situations are central to discussions of the effectiveness of legal au-
thorities, since resistance to law is often strong when authorities are acting as regulators,
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actions involved are not in their own personal interest. Hence, the job
of regulatory authorities is an inherently difficult one, and one that by
its very nature generates public resistance.

These models are important for policing, since compliance by mem-
bers of the public can never be taken for granted. As Mastrofski,
Snipes, and Supina suggest, “Although deference to legal authorities is
the norm, disobedience occurs with sufficient frequency thac skill in
handling the rebellious, the disgruntled, and the hard to manage—or
those potentially so—has become the street officer’s performance lit-
mus test” (1996, p. 272). Similarly, Sherman (1993) highlights the
problem of defiance by the public and the need ro minimize resistance
to the directives of the police.

The Mastrofski, Snipes, and Supina (1996) study, in which social sci-
entists observed police encounters with the public in Richmond, Vir-
ginia, provide some cvidence about the frequency of such problems.
They found an overall noncompliance rate of 22 percent: 19 percent
of the time when the police told a person to leave another person
alone, 33 percent of the time when the police told a person to cease
some form of disorder, and 18 percent of the tme when the police told
a person to cease illegal behavior. A replication in Indianapolis, Indi-
ana, and St. Petersburg, Florida, found an overall noncompliance rate
of 20 percent: 14 percent of the time when the police told people to
lcave another person alone, 25 percent of the time when the police told
a person to cease some form of disorder, and 21 percent of the time
when the police told a person to cease illegal behavior (McCluskey,
Mastrofski, and Parks 1998).

The studies described look at immediate compliance—whether the

person did as instructed—not at whether people willingly accepted the
decisions made by the authorities, buying into their resolution to a
problem, or understanding why the restrictions on their behavior that
are occurring arc appropriate and reasonable. As the researchers note,
“citizens who acquiesce ac the scene can renege” (Mastrofski, Snipes,
and Supina 1996, p. 283). People may rencge in their future behavior
if they have complied in the face of coercive power. If they do so, this
requires further police intervention at future times.

B. Long-Term Compliance

In the immediate presence of a police officer, or when in court in
front of a judge, people are likely to comply with the decisions made
by these legal authoritics. When the authorities are present, and the
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person’s behavior is observable, the possibility of bringing the power
of legal authorities to bear is the greatest, and people are likely to defer
in the face of such displays of potential coercion.

Such compliance might continue over time because authoritics con-
tinue to be present. However, legal authorities are seldom in a position
from which thev are able casilv to maintain such surveillance, so long-
term decision acceptance is an additional concern thac legal authorities
must consider. If people return to their prior behavior once they are
beyond the surveillance of the authorities, the police have to continu-
ally revisit issues they have dealt with when dealing with problem peo-
ple, and the courts have to keep reordering people o engage in desired
behavior. When this happens, the effectiveness of regulatory authori-
ties is diminished.

Hence, a second goal of legal authorities is to obtain long-term com-
pliance with decisions. Such long-term compliance is more strongly
voluntary in character, since legal authorities are seldom able to main-
tain the physical presence that makes the risk of being sanctioned for
wrongdoing immediate and salient. Instead, they must rely more
heavily upon self-regulatory motivations among the members of the
public whose continued compliance is being sought. Of course, the
possibility of sanctioning is never totally absent when dealing with au-
thorities of any type, but it is less realistic and salient when authoritics
are not present.

C. Everyday Law-Related Bebavior

While compliance during personal encounters with members of the
public is a key issue to legal authorities, it is not all that the legal sys-
tem wants or values. The legal system seeks to promote three tvpes of
desirable general public behavior among the public. These are compli-
ance with the law, cooperation with legal authorities, and support for
the empowerment of the law.

One key public behavior is evervday compliance. It is important that
people generally comply with the laws that apply to their everyday
lives. Such general compliance is central to the cffectiveness of the le-
gal system, since the authorities are not able to control the entire pop-
ulation via sanctioning strategies. If they can rely on most people to
comply with the law voluntarily, they can direct a more limited set of
resources at a small group of problematic people (Ayres and Braith-
waite 1992).

The need for legal authoritics to be able to secure compliance has
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been widely noted by legal scholars and social scientists, who have ar-
gued that, “The lawgiver must be able to anticipate that the citizenry
as a whole will . . . generally observe the body of rules he has promul-
gated” (Fuller 1971, p. 201). This is because the effective exercise of
legal authority requires compliance from most citizens most of the
time (Easton 1975). Decisions by police officers or judges mean very
little if people generally ignore them, and laws lack importance if they
do not affect public behavior (Tyler 1990).

The issue of gaining public compliance has gained heightened atten-
ton for several reasons. One is that confidence in the institutions of
the legal svstem has declined, and people are less likely to express
“erust and confidence” in law and legal authorities than in the past
This declining confidence in law and legal authorities may lead to de-
clining feelings of obligation to obey the police, the courts, and the
law (Tvler 1998), raising the possibility that compliance may be in-
creasingly problematic. The popular press has noted this possibility,
commenting on seeming increases in law-breaking behaviors ranging
from not paying taxes to speeding and running red lights to widespread
drug use.

In addition to trying to encourage public compliance, legal authori-
ties seek the voluntary cooperation of members of the public in their
efforts to combat crime and community problems. It has always been
recognized that the police and courts benefit when those in the com-
munities they regulate cooperate with them in a joint effort to enforce
the faw and to fight crime and criminal behavior. Recent research em-
phasizes this point and even raises questions about whether legal au-
thorities can cffectively manage the problems of community crime
control without public cooperation (Sampson and Bartusch 1998). As
Moore notes, “The loss of popular legitimacy for the criminal justice
svstem produces disastrous consequences for the system’s perfor-
mance. If citizens do not trust the svstem, they will not use it” (Moore
1997, p. 17).

Legal authorities also scek empowerment from the public. Such em-
powerment involves the public’s legitimizatdon of policing activities
and of the role of the police. In particular, the public must be willing
to accept the use of diseretion by legal authorities. In democratic soci-
eties such as the United States, the line between an abridgement of
personal freedom and a legitimate policing activity is often controver-
sial and contested. Hence, one important issue is the degree to which
the public is willing to empower the police to undertake policing activ-
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ides. Those activities give the police and the courts discretionary au-
thority to decide whom to arrest and question, and how to dispose of
criminal and civil cases.

When the public is unwilling to give authorities the discretion to
make judgments, the actons of legal authorities are constrained. For
example, concerns about bias in sentencing by judges have led to the
use of sentencing guidelines that constrain judges’ behavior, while con-
cern about leniency has led to mandatory sentencing laws, such as
“three strikes” laws. Concerns about bias among the police have led
to recent controversy about racial profiling, which focuses on the role
of race in shaping police actions. Granting discretion is linked to view-
ing the police and courts as legitimate authorities who are entitled to
make judgments about how the law should be interpreted and en-
forced.

II. Reasons for Compliance

Social psvchologists argue that one way authorities can gain people’s
acceptance for decisions that are not in their self-interest is by tapping
into people’s desire to see justice done. Such justice motivations in-
clude the willingness to accept outcomes if they are viewed as being
fair (distributive justice) and the willingness to accept outcomes that
are arrived at through procedures that are viewed as being fair (proce-
dural justice). Either of these justice motivatons could potentally
serve as the basis for gaining acceptance for the decisions of legal au-
thorities (Tyler 2000).

A. Reasons for lmmediate Compliance

Studies of decision acceptance suggest that it is usually procedural
justice that is especially important in shaping people’s willingness to
defer to the decisions made by legal authorities (Lind and Tyler 1988).
In other words, while people could potentially be influenced by either
the fairness of the outcomes they receive or the fairness of the proce:
dures by which legal authorities exercise their authority, procedural
fairness tvpically shapes both decision acceptance and evaluations of
the decision maker (Tvler et al. 1997; Tyler and Smith 1997).

This does not mean that evaluations of decision fairness are irrele-
vant. Like assessments of the favorableness of outcomes, distributive
justice judgments have a role in shaping people’s reactions to their en-
counters with legal authoritics. However, procedural justice judgments
consistently are found to have the major influence. In particular, peo-
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ple who receive outcomes that they regard as unfavorable or unfair are
more willing to accept those outcomes if they are arrived at through
procedures they regard as being fair (Tvler 1990).

This procedural justice influence was first demonstrated empirically
by Thibaut and Walker (1975) in a series of laboratory studies of simu-
lated trials. Their studies place people in sicuations in which they are
accused of wrongdoing and have the allegations adjudicated using ei-
ther an adversary or an inquisitorial svstem of decision making. Their
subjects viewed the adversary system as a fairer procedure. In these
simulated trials, people are more accepting of verdicts that resulted
from fair trial procedures, independent of the favorableness or fairness
of those verdicts. This procedural justice effect is linked to the usc of
the “fairer” adversary, as opposed to the “less fair” inquisitorial, trial
procedure.

Subsequent field studies find that when third parties make their de-
cisions in ways that people view as fair, people are more willing to ac-
cept them (MacCoun et al. 1988; Kitzmann and Emery 1993; Lind et
al. 1993; Povthress 1994; Wissler 19955 Lind et al. 2000). Procedural
justice effects are found in real disputes, in real settings. For example,
Lind and colleagues (1993) studied the willingness of disputants to de-
fer to mediation decisions reached in federal court and found that the
perceived fairness of mediation shaped deference. Similarly, Lind and
colleagues (2000) studied emplovees fired or laid off from their jobs
and showed that if the termination process was judged to be fair, em-
plovees were less likely to sue. In the context of child custody disputes,
Kitzmann and Emery (1993) found that the fairness of mediation hear-
ings shaped parent sadsfaction. Hence, the early experimental work of
Thibaut and Walker was strongly confirmed in nonexperimental set-
tings (Lind and Tyler 1988).

Tyler and Huo (2002) direetly study the basis of public willingness
to accept the decisions of legal authorities during their personal en-
counters with police officers and judges. They do so in an interview-
based study of 1,656 people living in Oakland and Los Angeles, Cali-
fornia, cach of whom had recently had a personal experience with legal
authoritics. Participants were asked a scries of questions about their
recent personal experience, and those questions were linked o their
willingness to accept the decisions made by legal authorities about how
to handle the situation.

The study finds that two tvpes of factors shape people’s deference
to legal authorities during personal encounters. The first is linked to
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outcomes. People’s willingness to accept decisions is based in part on
the degree to which they regard the decisions made by legal authorities
as being fair or favorable. Not surprisingly, people are more willing to
accept decisions that provide them with outcomes that they view as
desirable or fair or both. When people feel that they have won, they
are more willing to accept the decisions made.

People can potentially have contact with legal authorities either be-
cause they seek them out for help with problems or because the au-
thorities approach them. People can potendally deal with the police,
the courts, or with both. Tvler and Huo (2002) found that the most
frequent form of contact in their study involved people calling the po-
lice for help. Most personal contact was with the police (85 percent of
encounters). However, irrespective of the tvpe of contact involved or
the authority involved, the process-based model best accounted for
people’s willingness to accept the decisions made.

In this model, people are viewed as influenced by non-outcome-
based judgments about procedural justice and motive-based trust.
First, they defer to the decisions of legal authorities because those au-
thorities are viewed as exercising their authority in fair ways. Second,
people are influenced by their judgments about their trust in the mo-
tives of the authorities with whom they deal. People are more willing
to defer to authorities when they trust their motives. Tvler and Huo
(2002) find that procedural justice judgments and judgments about
motive-based trust are more important in shaping both decision accep-
tance and evaluations of legal authority than are evaluations of the fair-
ness or favorableness of the decisions made by those authorities.

The results of a regression analysis illustrating this are shown in ta-
ble 1. The results shown indicate that both procedural justice and mo-
tive-based trust influence decision acceptance and satisfaction with the
decision maker. Interestingly, those influences occur beyond any in-
fluence of outcome issues or concerns. In fact, 44 percent of the vari-
ance in people’s willingness to accept decisions is uniquely shaped by
procedural justice and motive-based trust, while onlv 1 percent of the
variance is uniquely shaped by outcome judgments.

Tvler and Huo (2002) further find that procedural justice and
motive-based trust play the same central role among whites, Hispanics,
and African Amecricans. The results suggest that members of these
three ethnic groups have similar concerns when evaluating and re-
acting to their personal experiences with legal authorities. Tvler and
Huo (2002) find, as do many prior studies, that minority group mem-
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TABLE 1

Procedural Justice, Motive-Based Trust, and Reactions
to Legal Authorities

Decision Acceprance/
Satisfaction with the
Decision Maker

Beta weights:
Social motives:

Motive-based trust A7
Procedural justice 380
Instrumental motives:
Distributive justice 08
Outcome favorability .08
Expected? -.02
Predictability 04
Adjusted R-squared (percent):
Unique influence of social motives 44
Unique influence of instrumental motives 1
Toul 81

Source.—Fyvler and Huo 2002.
*p < .05

< 0l

" < 001

bers are less willing to accept the decisions of legal authorities and less
satisfied with those authorities with whom they deal (Meares 1997,
Sampson and Bartusch 1998; Stuntz 1998). However, as shown in
table 2, when we include ethnicity into Tyler and Huo’s psvchological
model (2002), we find that cthnicity effects upon decision acceptance
disappear. In other words, minority group members are less likely to
accept decisions because they feel unfairly treated.

In additon, procedural justice and motive-based trust are the key
factors shaping decision acceprance both when the police imposed
themselves on members of the public as part of their social regulatory
activities and when people called the police for help. This discussion
has focused primarily on issues of gaining compliance. However, peo-
ple are more likely to have personal contact with legal authorities be-
cause they have called them to ask for help than for any other reason.
This sicuation, however, has similar psvchological dvnamics to those
concerning compliance, since the police are often unable to solve peo-
ple’s problems and must seck their acceprance of partial solutions.



296 Tom R. Tvler

TABLE 2

Ethnicity and Decision Acceprance

Decision Acceprance/Satisfaction with the
Decision Maker

Beta weights:

African American/White A3 .09 16 -.03
Hispanic/White A5 .09 13 -.02
Social motives:

Procedural justice E ki -

Motive-based trust — T6H .

Quality of decision making S ce 69 S

Quality of treatment . Ce Cee .68
Instrumental motives:

Distributive justice A1 B 2r A3

Qutcome favorability N0 A q2r 18 d6™

Adjusted R-squared (percent) 73 75 68 67

Source.—Tvler and Huo 2002.
*p < 05,

5 < 0L

<001,

These findings support the suggestion that legal authorides should
engage in process-based regulation in which they are attentive to how
they treat members of the public. If police officers and judges behave
in ways that are experienced as fair, this increases their ability to gain
immediate voluntary deference.

B. Reasons for Long-Term Compliance

Procedural justice judgments are especially important in shaping
people’s behavior over time. People are more willing to buy into a de-
cision and adhere to it later if thev feel that it was fairlv made. Pruitt
and his colleagues studied factors that lead those involved in disputes
to adhere to mediation agreements that end those disputes. They in-
terviewed both parties to a mediation six months later to determine
which clements of the initial mediation predicted compliance six
months later. They find that the procedural fairness of the initial medi-
ation session is a central determinant (Pruite et al. 1990; Pruirtt et al.
1993) and is more important than the quality of the agreement itself.

Another example of the ability of procedural justice to encourage
compliance over time is provided by Paternoster and colleagues (1997)
who interviewed men who had dealt with the police because of domes-
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tic violence calls. They examined which aspects of police behavior pre-
dict later compliance and found that procedural justice during the ini-
tial encounter predicts the extent of future law abiding behavior. This
suggests that, if the key issue to the police is to encourage long-term
law abidingness among those with whom they deal, they will be more
successtul if they focus on treating people in ways experienced as fair.
This fairness judgment was a better predictor of long-term bchavior
than were indicators of the severity of police punishment of the initial
domestic violence behavior (i.e., whether the police warned or arrested
the person, the severity of punishments administered, ete.).

The reason procedural justice is a kev antecedent of long-term com-
pliance is that it builds up support for people’s “buy in” to agreements
and relationships. Procedural justice shapes people’s feelings of re-
sponsibility and obligation to obev rules and accept decisions because
it enhances the legitimacy of rules and authorities. Procedural justice
also enhances the quality of the relationship among the parties to dis-
putes as well as their murual relationship to authorities. So, people
contnue to accept decisions both because of their respect for the law
and because of their continued commiunent to the relationship under-
lying the conflict or problem about which they dealt with a third-party
authority.

C. lmplications for the Lxercise of Legal Authority

When people deal with the police and courts, thev often receive out-
comes that they evaluate as unfavorable, and even unfair. Yet, the suc-
cess of the legal system depends on the ability of legal authorities to
gain deference to those decisions. One promising approach to ad-
dressing this compliance issue is to focus on the procedures through
which legal authorities exercise their authority. Evaluations of the fair-
ness of the procedures experienced when dealing will legal authoridies
have a strong influence on people’s willingness to accept their deci-
sions and on their evaluations of those authoritices.

These findings help us understand why the public often views legal
authorities negatively. Rather than viewing such negative feelings as
the inevitable results of being regulatory authorities, they suggest that
people’s feelings are linked to how regulation occurs, that is, to how
legal authoriues act. As Sherman et al. (1997) note, “One of the most
striking recent findings is the extent to which the police themselves
create a risk factor for erime simply by using bad manners. Modest but
consistent scienttic evidence supports the hypothesis that the less re-
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spectful police are towards suspects and citizens generally, the less peo-
ple will comply with the law. Changing police ‘style’ may thus be as
important as focusing police ‘substance.” Making both the style and
substance of police practices more ‘legitimate’ in the eves of the public,
particularly high-risk juveniles, may be one of the most effective long-
" term police strategies for crime prevention” (p. 8-1).

These findings also suggest how style might be changed to encour-
age deference to the legal authorities—by focusing on how people are
treated and decisions are made when people deal with legal authorities.
To better understand what that stvle should be, we need to examine
what issues shape public views about the fairness of legal procedures.

D. What Leads a Procedure to Be Viewed as Fairé

A wide variety of issues influence the degree to which people evalu-
ate a procedure’s fairness (Lind and Tyler 1988; Tyler 1988). Further,
the importance of procedural criteria varies depending upon the situa-
tion (Tyler 1988). For example, when the authorities are managing a
dispute, the fairness of their approach is linked to whether they allow
disputants to participate in finding a solution to the dispute. However,
when people are seeking help with their problems, they are not influ-
enced by participation and evaluate fairness more strongly in terms of
whether they think the authority made a good faith effort to help
them.

Despite these situational variations, studics consistently point to sev-
eral elements as key. The literature on the antecedents of trust is less
extensive but points to the importance of these same elements (Tyler
and Huo 2002).

One key element is the quality of decision making. People think that
decisions are being more fairly made when authorities are neutral and
unbiased and make their decisions using objective indicators, not their
personal views. As a result, evidence of even-handedness and objectiv-
ity in decision making enhances perceived fairness (Tvler and Lind
1992). Authorities benefit from openness and explanation, because it
provides them an opportunity to communicate evidence that their de-
cision making is neutral.

People also value the quality of their interpersonal treatment by the
authorities, whether they fecl they are being treated with dignity and
respect by the authorities with whom they deal. The quality of inter-
personal treatment is consistently found to be a distinct element of
procedural fairness, separate from the quality of the decision-making
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process. Above and beyond the quality of the procedures used in the
resolution of their problem, people value being treated with dignity
and having their rights acknowledged.

Models of procedural justice focus on two key antecedents of proce-
dural justice: the quality of decision making and the quality of interper-
sonal treatment. Models of motive-based trust also emphasize these
factors and focus on whether people say they understand why the au-
thorities acted as they did and whether people say they share social
bonds with those authorities. People are more trusting of the motives
of others whose actions they feel they can understand or with whom
they feel they have shared social bonds. Trust and procedural justice
are closcly intertwined—people perceive procedures enacted by those
they trust as being fairer, and authorities become more highly trusted
when they are seen to exercise their authority in fair ways.

Figure 2 shows an expanded model examining the influence of pro-
cedural justice and motive-based trust on decision acceptance and satis-
taction with the decision maker. This new model includes the anteced-
ents of procedural justice and motive-based trust that have been

Quality of .
decision making 5

Procedural
08 36 justice
- 49 %,
Quality of ..
treatment 50 Decision
- acceptance.
08 satisfaction
Motive-based with the
s trust decision maker
- .08
Actions 0
understandable 15
.16
16 Outcome favorableness,
fairness, predictability
Social bonds expectedness

Fie. 2.—Conceprual model for the overall influence of process-based judgments
(Tvler and Huo 2002).
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outlined. The results suggest that both procedural justice and motive-
based trust influence decision acceptance and satisfaction with the de-
cision maker. In addition, they show that the quality of decision mak-
ing, the quality of interpersonal treatment, and the understandability
of actions are antecedents of procedural justice. Quality of interper-
sonal treatment, the strength of social bonds, and the understandability
of actions are antecedents of motive-based trust. In both cases, the pri-
mary factor shaping how people reacted to their experience is the qual-
ity of their treatment by the authority.

The findings shown in figure 2 suggest that an overall outcome fac-
tor, which includes outcome favorableness and fairness, predictability,
and expectedness, does not shape decision acceprance. This reinforees
the argument that people react primarily to their judgments about the
fairness of the procedures they experience and the related assessment
of whether they trust the motives of the authority with whom they are
dealing.

Early discussions of procedural justice emphasized the importance
of participation in the process (Thibaut and Walker 1975). Consistent
with that emphasis, people are more satisfied with a procedure that
allows them to participate by explaining their situation and communi-
cating their views to the authorities about that situation and how it
should be handled. This participation effect makes clear why proce-
dures such as mediation are more popular than the courts. Of primary
importance is the ability to state one’s views to an authority and to feel
that those views are being considered. People are less concerned about
their direct control over the decisions made.

Tvler and Huo (2002) suggest that participation does not indepen-
denty influence assessments of procedural justice. This is consistent
with prior analyses of the antecedents of procedural justice (Tvler and
Blader 2000). However, participation does have an important indirect
influence over procedural justice judgments, because people are more
likely to rate the quality of decision making and the quality of interper-
sonal treatment to be high when the procedure includes opportunities
for them to participate. As a result, allowing opportunities to partici-
pate is also important in creating fair procedures.

Taken together, these findings suggest some kev clements in a pro-
cedure that will be generally viewed as being fair. Those elements are
that decision making is viewed as being neutral, consistent, rule-based,
and without bias; that people are treated with dignity and respect and
their rights are acknowledged; and that theyv have an opportunity to
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participate in the situation by explaining their perspective and indicat-
ing their views about how problems should be resolved.

One important feature of procedures is that there is widespread
agreement about the importance of these procedural elements, so that
the various pardes to a dispute or problem typically have general
agreement about the fairness of particular ways of resolving a problem.
Studies do not usually find differences in the criteria used to judge the
fairness of a procedure that are linked to race, class, or ideology (Tvler
1988, 1994). However, there not is a single procedure that is univer-
sallv regarded as fair. People’s views of the attributes of a fair proce-
dure vary when the procedure is being used to resolve different types
of problems. For example, when the police are dealing with a dispute,
people rate having opportunities to state their point of view as being
key to the fairness of a procedure; but, when the police are trving to
solve a problem, people are primarily focused on whether they trust
the motives of the officers involved (Tvler 1988).

1. Whyv Do People Obey the Law and Cooperate
with Legal Authorities?
A complicated and interacting set of considerations shapes people’s
obedience to law and cooperation with legal authorities. These include
procedural fairness, legitimacy, and instrumental concerns. We'velearned
a great deal about these interactions.

A Tustramental Models of Behavior

Why would people generally comply with, cooperate with, and em-
power the police or other legal authorities® In this subsection, I con-
trast three instrumental models—risk, performance, and distributive
justice—to the procedural justice that is the focus of this essav.

. Risk.  Onc straightforward and widely noted perspective on so-
cial regulation builds upon the basic set of human motivations that
are instrumental or “rational” in character. People, as rational self-
interested actors, want to minimize their personal costs and maximize
their attainment of rewards when dealing with others. This image of
the person underlies deterrence, sanctioning, and social control models
of social regulation (Nagin 1998).

Such models focus on the ability of legal authorities and institutions
to shape people’s behavior by threatening to deliver or actually deliv-
ering negative sanctions. To implement such strategices, police officers

carry guns and clubs and can threaten citizens with physical injury, in-
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capacitation, or financial penaltes. Their goal is to establish their au-
thority and “the uniform, badge, truncheon, and arms all may play a
role in asserting authority” in the effort to “gain control of the situa-
tion” (Reiss 1971, p. 46). The police seck to control the individual’s
behavior “by manipulating an individual’s calculus regarding whether
‘crime pays’ in the particular instance” (Meares 2000, p. 396). Judges
similarly shape people’s acceptance of their decisions by threatening
fines or even jail time for failure to comply.

Research suggests that the ability to threaten or deliver sanctions is
usually cffective in shaping people’s law-related behavior. In particular,
a number of studies on deterrence suggest that people are less likely
to engage in illegal behaviors when they think that they might be
caught and punished. This core premise of deterrence models is sup-
ported by many, but not all, studies examining the factors that shape
people’s law-related behavior (Paternoster et al. 1983; Paternoster and
Iovanni 1986; Paternoster 1987; Tvler 1990; Nagin and Paternoster
1991; Nagin 1998).

Consider a specific policing example. In a study of 346 police en-
counters with people in Richmond, Virginia, Mastrofski, Snipes, and
Supina (1996) asked neutral observers to rate interactions between
members of the public and the police. They found that the coercive
balance of power between the police and members of the public shaped
the degree of compliance on the part of the public. As would be ex-
pected based upon a deterrence model, people complied in the face of
superior police power.

Studies of deterrence also point to factors that limit the likely effec-
tiveness of deterrence models. Perhaps the key factor limiting the value
of deterrence strategies is the consistent finding that deterrence effects,
when found, are small in magnitude. For example, in a review of stud-
ies of deterrence of drug use, MacCoun (1993) found that around 5
percent of the variance in drug use behavior can be explained by varia-
tons in the expected likelihood or severity of punishment. This sug-
gests that much variance in law-related behavior flows from factors
other than risk estimates.

A further possible limitation of deterrence strategics is that, while
deterrence effects can potentially be influenced by estimates cither of
the certainty of punishment or its severity, studies suggest that both
factors are not equally effective. Unfortunately from a policy perspec-
tive, certainty more strongly influences people’s behavior than severity,
and certainty is the more difficult to change.
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When legal authorities heighten the likelihood of being caught and
punished or the severity of punishment, they are increasing the objec-
tive risks that law-breaking behavior will lead to costs for the law-
breaker. The assumption is that these changes will alter people’s sub-
jective estimates of the likelihood and severity of punishment for
wrongdoing, and, as a consequence, lead to lower levels of rule break-
ing. Research suggests that deterrence effects are more strongly asso-
ciated with people’s estimates of the likelihood of being. caught and
punished than thev are by the anticipated severity of punishment (Pa-
ternoster and lovanni 1986; Paternoster 1987; Nagin and Paternoster
1991). The implication is that efforts to increase compliance need to
focus on increasing the presence of the police to encourage apprehen-
sion or on raising the likclihood of conviction in the courts. Efforts to
lower the crime rate by intensitving penalties—for example, the recent

proliferation of death penalty laws—are likely to be less effective.

Focusing on people’s estimates of the likelihood of being caught and
punished highlights another reason why deterrence approaches have
difficuley shaping public compliance—the occurrence of threshold ef-
tects. To influence people’s behavior, risk estimates need to be high
enough to exceed some threshold of psvchological meaningfulness
(Teevan 1975; Ross 1982).

In most actual situations, the objective risk of being caught and pun-
ished is quite low. For example, according to an analysis of crime and
arrest rates, the objective risk of being caught, convicted, and impris-
oned for rape is about 12 percent; for robbery 4 percent and for as-
sault, burglary, larceny, and motor vehicle theft 1 percent (Robinson
and Darlev 1997). Of course, the psvchological or subjective estimates
of risk are the key to people’s behavior, not the objective risk.

Ross (1982) uses drunk driving to outline the problems associated
with using deterrence to shape law-related behavior. Fle suggests chat
raising risk estimates to a level that is high cnough to lower the rate
of law-breaking behavior, while not impossible, involves prohibidvely
high costs in terms of police manpower and citizen willingness t ac-
cept state intrusions into their personal lives. Interestingly, Ross finds
that changes in laws can lead to short-term declines in law breaking
because the high level of media exposure to police activities leads peo-
ple to overestimate the risks of being caught and punished. However,
as this heightened publicity fades over time, people’s actual experience
lcads them to make more realistic risk estimates, which are lower, and
those low risk estimates are not enough to deter law-breaking behav-
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ior. These findings make clear that risk estimates, if they are high
enough, deter law-breaking behavior, but it is difficult to sustain such
high risk estimates with the level of police activity typically associated
with cfforts to limit evervday crimes.

Ross argues that it is difficult to implement deterrence approaches
within the political realities of democratic societies. Ross points out
that even the intensive efforts of Scandinavian authorities to create
high esdmates of risk by using random road blocks and other similar
expensive and intrusive law enforcement measures are insufficient to
create and maintain subjective risk estimates that are high enough to
deter drunk driving over the long term.

Of course, many of the problems associated with deterrence-based
strategies are structural and involve variations in the degree to which
the police are able to monitor people’s law-related behavior. This sug-
gests that there are situations in which deterrence strategies will be
more or less effective. The two key variables are the ease of behavioral
surveillance and the level of resources that society is willing to devote
to surveillance. The influence of the conduciveness of the situation to
surveillance on the rate of law-breaking behavior is illustrated by tax
payments. [f people are wage earners, their income is recorded, and
the possibility of hiding cheating is low. In a setting of this type the
opportunities for effective deterrence of law-breaking behavior are
high.

The issue of societal resources is illustrated by considering the case
of murder. The objective risk of being caught and punished for murder
is high (around 45 percent; Robinson and Darley 1997) because society
has committed considerable resources to resolving this tvpe of crime.
The likelihood of being caught is high enough for deterrence to be
effective in lowering the murder rate (to be above the threshold at
which risk shapes behavior; Teevan 1975).

The example of the deterrence of murder makes clear that one ele-
ment in any deterrence strategy is the need and the willingness to de-
vote resources to surveillance. Instrumental approaches are not self-
sustaining and require the maintenance of institutions and authorities
that can keep the probability of detection for wrongdoing at a suffi-
ciently high level to motivate the public.

The effectiveness of “instrumental means of producing compliance
always depend|[s] on resource limits” (Meares 2000, p. 401). The ques-
tion is how much of the resources society is willing to deploy to con-
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trol crime, and how much power w intrude into people’s lives legal
authorities are allowed to have. Those resources need to be deployed
in strategic and effective ways. Sherman (1998), for example, notes that
police resources within the United States are typically deployed more
in response to political pressures than to actual crime threats, with the
consequence that the ability of the police to deter crime is nonoptimal.

The murder example illustrates another important limit to deter-
rence strategies. They are more effective in relation to crimes that are
committed for instrumental reasons. For example, car theft, burglary,
and crimes of this type are typically motivated by caleulations about
costs and benefits. However, other crimes are more expressively moti-
vated and are, as a consequence, more strongly shaped by a person’s
emotional state and by cvents of the moment. Crimes of this type, such
as rape and many murders, occur on the “spur of the moment” and in
the “heat of passion.” Such crimes are less strongly influenced by
deterrence considerations, irrespective of the possibility of being caught
and punished for wrongdoing.

The problem faced by those responsible for the cvervday law en-
forcement is that, for most crimes, the resources devoted to law en-
forcement are low and the opportunities for cheating are high. As a
consequence, deterrence strategies are unlikely to be a sutficient basis
for effective social regulation. Deterrence can form the foundation of
efforts to maintain the legal order but cannot be a complete strategy
for gaining compliance (Avres and Braithwaite 1992). To have an ef-
fective strategy for dealing with public compliance, we would benefit
from being in a situation in which people have additional reasons for
obeying the law bevond their fear of being caught and punished for
wrongdoing (Tvler 1990; Sherman 1993, 1998, 1999).

2. Performance. A second model links public behavior to evalua-
tons of the cffectivencss of the authorities. This perspective argues
that people will cooperate with the police and courts when they see
those authorities as being able to manage problems in cheir commu-
nity. In the case of the police and courts, the problem being managed
is social disorder.

As an example of strategies of regulation linked to performance, ag-
gressive policing strategics, such as “zero tolerance” for minor crimes,
are based on the view that the kev goal of policing is to manage crime
in communities effectively. The role of the police, in other words, is
to assert authority over minor crimes and “lifestvle” offenses. By so
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doing,

manage crime and disorder effectively. The public responds by cooper-

the police communicate to the public that they can and will

ating with police efforts.

3. Distributive justice. A third model links public behavior and pol-
icy support to issues of police fairness in the distribution of their ser-
vices and protection across the community. Here the issue is whether
‘equal protection
to all.” Sarat (1977) argues that the demand for equal treatment is a
core theme running through public evaluations of the police and the
courts. He suggests that the “perception of unequal treatment is the
single most important source of popular dissatisfaction with the Ameri-
can legal system. According to available survey evidence, Americans

the police fairly distribute police services, providing °

believe that the ideal of equal protection, which epitomizes what they
find most valuable in their legal svstem, is betraved by police, lawyers,
judges, and other legal officials” (Sarat 1977, p. 434). This argument
roots evaluations of the police and public reactions to them in views
about how theyv distribute public resources and services.

B. Procedural Fustice Models of Motivation

The procedural justice model involves two stages. The first involves
the argument that public behavior is rooted in evaluations of the legiti-
macy of the police and courts. People’s social values—in this case, their
feelings of obligation and responsibility to obey legitimate authori-
tiecs—are viewed as key antecedents of public behavior. In other words,
people cooperate with the police and courts in their evervday lives
when they view those authorities as legitimate and entitled to be
obeved.

The second involves the antecedents of legitimacy. The procedural
justice argument is that process-based assessments are the key anteced-
ent of legitimacy (Tyler 1990). In this analysis, four indicators—sum-
mary judgments of procedural justice, inferences of motive-based trust,
judgments about the fairness of decision making, and judgments about
the fairness of interpersonal treatment—are treated as indices of an
overall assessment of procedural justice in the exercise of authority.
These arguments, taken together, lead to the model shown in figure 3.

One particular advantage of procedural justice is that it leads o
compliance over time. This suggests that experiencing procedural jus-
tice changes people’s values concerning the law. The particular value
of importance in this discussion is legitimacy—the belief that legal au-
thorities are entitled to be obeyed. In other words, when people expe-
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justice

F1a. 3.—Conceptual view of the process-based model of regulation

rience procedural justice, their feelings of responsibility and obligation
to obey the law increase. This leads to compliance that is sustained
over time. Here that argument is expanded to address the motivations
underlying people’s evervday behavior. If people view law as legiti-
mate, they generally follow it. That view, in turn, is linked to the man-
ner in which people view the authorities as conducting themselves
when they engage in regulatory activities.

C. Legitimacy

The model outlined is based on one distinct social value—legit-
macy. Legitimacy is the property that a rule or an authority has when
others feel obligated to defer voluntarily. In other words, a legitimate
authority is an authority regarded by people as entitled to have their
decisions and rules accepred and followed by others (French and Raven
1959). The roots of the modern discussion of legitimacy are usually
traced to Weber’s writings on authority and the social dynamics of au-
thority (Weber 1968).

Weber argues that the ability to issue commands that will be obeved
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does not rest solely upon the possession and ability to use power. In
addition, there are rules that people will voluntarily obev and authori-
tics whose directives will be voluntarily followed. Legitimacy, there-
fore, is a quality possessed by an authority, a law, or an institution that
leads others to feel obligated to obey its decisions and directives. It is
“a quality attributed to a regime by a population” (Merelman 1966,
p. 548).

Similar views of responsibility and obligation are also articulated by
other social scientists. As Hoffman notes: “The legacy of both Sig-
mund Freud and Emile Durkheim is the agreement among social sci-
entists that most people do not go through life viewing society’s moral
norms as external, coercively imposed pressures to which they must
submit. Though the norms are initally external to the individual and
often in conflict with [a person’s] desires, the norms eventually become
part of [a person’s] internal motive system and guide [a person’s] be-
havior even in the absence of external authority. Control by others is
thus replaced by self control [through a process labeled internaliza-
don]” (Hoffman 1977, p. 85).

The key issue Durkheim and Freud addressed is the personal taking
on of obligations and responsibilities that become self-regulating, so
that people acknowledge and act on internal values that lead to defer-
ence to socicty, social rules, and authorides. However, Hoffman, like
Durkheim and Freud, focuses on the development of moral values.
Those values lead o self-regulatory behavior, but behavior in which
people take the responsibility to bring what they do into line with their
views about what is right and wrong (Darley, Tyler, and Bilz 2002).

More recently, Beetham (1991) has also addressed issucs of legiti-
macy. Like Weber, Beetham suggests thar legitimacy is distinet from
issues of rational choice or self-interest and that people relate to the
powerful both as moral agents and as self-interested actors. He argues
that people cooperate and comply for reasons of legitimacy, and in re-
sponsc to estimates of potential risk or gain from rule following or rule
breaking. Beetham suggests that legitmacy is necessary in almost all
situations of authority, except for rare cases such as slavery, and that it
is central to the maintenance of order, to obtaining cooperation from
subordinates, and to effective performance of government.

Sparks and Bottoms (1993) and Sparks, Bottoms, and Hav (1996)
support the argument that legitimacy has wide importance by showing
that it matters even in highly coercive environments such as prisons,
They compare two prison environments, differing in their legitimacy
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in the eves of prisoners. Their work suggests that when prisoners view
prison as more legitimate, there is less individual and collective disor-
der. They argue that legitimacy develops out of the use of fair proce-
dures and the provision of respectful treatment.

Kelman and Hamilton (1989) refer to legitimacy as “authorization”
to reflect the idea that a person authorizes an authority to determine
appropriate behavior within some situation and then feels obligated to
follow the directives or rules that authority establishes. As they indi-
cate, the authorization of actions by authorities “seem(s] to carry auto-
matic justification for them. Behaviorally, authorizaton obviates the
necessity of making judgments or choices. Not only do normal moral
principles become inoperative, but—particularly when the actions are
explicitly ordered—a different tvpe of morality, linked to the duty to
obey superior orders, tends to take over” (Kelman and Hamilton 1989,
p. 16).

One way to think about legiimacy is as a property of an institution
or group of authorities. For example, studies of confidence in govern-
ment ask people to rate the overall government, and its institutions and
authorities. Studies of the legitimacy of legal authorities similarly ask
people to evaluate their general feelings of responsibility and obliga-
tion to obey the law and legal authorities.

This essay focus on the internalization of the obligation to obey au-
thorities, as opposed to the internalization of the responsibility to fol-
low principles of personal morality (for discussions of morality, see
Robinson and Darlev 1995; Tyler and Darlev 2000; Darley, Tvler, and
Bilz 2002). This feeling of responsibility reflects a willingness to sus-
pend personal considerations of self-interest and to ignore personal
moral values because a person thinks that an authority or a rule is enti-
tled to determine appropriate behavior within a given situation or situ-
ations.

Researchers have measured legitimacy in a variety of ways. In the
case of local faws and legal authorities, studies have often used an index
of perccived obligation to obey. Typical items trom such a scale, in this
case drawn from Tvler (1990), include “Pcople should obey the law
even if it goes against what they think is right” (82 percent ves); “I
always trv to follow the law, even if [ think it is wrong” (82 percent
ves); “‘Disobeving the law is scldom justified” (79 pereent ves); “l is
difficul to break the law and keep one’s self-respect” (69 percent yes),
“If a person is doing something, and a police ofticer tells them to stop,
they should stop even if they feel that what chey are doing is legal” (84
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percent); and “If a person goes to court because of a dispute with an-
other person, and the judge orders them to pay money to the other
person, they should pay that person money, cven if they think the
judge is wrong” (74 percent ves).

The perceived obligation to obey is the most direct extension of the
concept of legitimacy. This sense of obligation can be dircctly mea-
sured (“I should obey”) or it can be asked in a situation of conflict with
the person’s feelings about what is right or desirable (“I should obey
when | disagree”; “I should obey when [ think the decision is wrong”).

Building on studies by politcal scientists, and Easton’s conceptual
framework (Easton and Dennis 1969), legitimacy has been measured
in terms of support, allegiance, insticutional trust, or confidence.
Drawing on this literature, Tvler (1990) measured legicimacy by asking
people’s agreement with the statements “I have a great deal of respect
for the Chicago police,” “On the whole Chicago police officers are
honest,” “I feel proud of the Chicago police,” and “I feel that I should
support the Chicago police.”

An additional measure, along these same lines, is to measure legiti-
macy using a thermometer to register positive or negative feeling.
Tyler and Huo (2002) ask people to rate the police on a thermometer
ranging from zero to ten, with five being the middle rating. People are
asked to think about how warmly they feel about the police and to give
a temperature rating on this scale.

More recently, legitimacy has been conceprualized as lack of cyni-
cism about the law (Ewick and Silbey 1998). This analysis considers
the degree to which people feel that the law and legal authorities rep-
resent their interests, as opposed to the interests of those in power.
Based upon this model, Tyler and Huo (2002) operationalized cyni-
cism using several items, including “The law represents the values of
the people in power, rather than the values of people like me,” “People
in power use the law to try to control people like me,” and “The law
does not protect my interests.” This approach is designed to establish
the degree to which people feel that legal authorities are not motivated
to protect their interests (i.e., as not legitimate).

D. Testing the Model

Four studies test the dynamics of the process-based model of regula-
tion. Tvler (1990) reports the results of a panel study of residents in
Chicago. Tyler, Casper, and Fisher (1989) report the findings of a
panel study of a group of individuals charged with felonies. Sunshine
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and Tyler (2003) report the results of two studies of the residents of
New York City. Tyler (20014) presents the results of secondary analy-
ses of four studies of public opinion about the police and the courts.

L. Tyler (1990). My early work on regulation explored the ante-
cedents of people’s everyday compliance with the law (Tyler 1990). [
used the results of telephone interviews conducted with a random sam-
ple of Chicago residents to examine the basis of public compliance
with the law. The study uses a panel design with 1,575 residents inter-
viewed during wave | and 804 reinterviewed one year later. Each was
asked about recent personal experiences with the police or courts and
about their general views concerning the legitimacy of these authori-
ties.

The resules suggest that legitimacy has an important role in shaping
compliance with the law. Those members of the public who feel that
the law is legitimate and ought 1o be obeyed, and who have institu-
tional trust in legal authorities, are more likely to follow the law. Using
regression analyses, the study examines the ability of a combined mea-
sure of legiumacy to influence compliance with the law. Legitimacy is
found to have an independent influence on compliance, even when
controls are placed upon estimates of the risk of being caught and pun-
ished, pecr disapproval, the morality of law breaking, performance
evaluations of the authorities, and demographic characteristics. This
was true both for an analysis of the wave 1 cross-sectional sample of
1,575 and for a panel study of 804 of these respondents reinterviewed
one vear later.

One particularly compelling test involved examining the relatonship
between legitimacy and compliance at time 2, controlling for compli-
ance at time 1. This analysis, which makes use of the panel feactures of
the study, is shown in table 3. Again, legiumacy has a umique signifi-
cant influence on compliance.

Further, it is true of both white and minority group respondents.
When separate subgroup analyses were conducted among the three
major demographic groups in the sample—whites (n = 826), African
Amecricans (n = 520), and Hispanics (n = 154)—influences of legiti-
macy on compliance were found among the members of cach ethnic
group (sce table 4). These analyses suggest that legitimacy is an impor-
tant influence on compliance with the law that is distinct from the in-
fluence of risk assessments or demographic background.

The second important finding in that study is that using fair proce-
dures is the way for legal authoritics to tap into people’s feclings of
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TABLE 3

Does Legitimacy Influence Compliance?

Compliance at Time 2
(Beta Weights)

Beta weights:

Legitimacy at tme 2 A1
Risk at time 2 10"
Race .00
Compliance at dame 1 65*
Adjusted R-squared (percent) 51

Source.—Tvler 1990. Wave 2 findings for panel data.
NoTe.—n = 80+

*p < .05,

p < .0L

< 001

responsibility and obligation to defer to their rules and decisions.
Hence, procedural justice is the key to voluntarv compliance. Tyler
(1990) uses the impact of personal experiences with police officers and
judges upon views about the legitimacy of legal authorities to establish
this procedural justice influence.

I used the results of the pancl analysis to explore the impact of per-
sonal experience upon legitimacy and performance evaluations to un-

TABLE 4

Compliance with the Law

African
Whites Americans Hispanics
(n = 826) (n = 520) (n = 154)
Beta weights:
Legitimacy of legal authorites 25 A5 19
Risk : : - A3 A4 A4
Income 077 .09* 01
Education .03 08 .00
Gender 31 25" 25
Age .08* 04 16"
Adjusted R-squared (percent) 21 14 12

Source.—Tvler 1990. Respondents are those interviewed in wave 1 of the panel data.
NoTe.—n = 1,575.

*p < 05

" p < 0l

< 001,
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derstand the procedural justice findings. [n the study, 804 residents
were interviewed at two times, one year apart. In each interview, re-
spondents were asked to indicate how legitimate they judged legal au-
thorities to be and o assess the quality of their job performance. Dur-
ing the one-year interval, 329 of the 804 respondents had a personal
experience with legal authorities. This subsample was asked to evaluate
two aspects of their experiences: the outcome and the procedures used
to reach those outcomes. In the case of outcomes, respondents evalu-
ated the fairness of the outcome they received (distributive justice), the
favorableness of their outcome, and the degree to which that outcome
equaled, exceeded, or failed to match their prior expectations. For pro-
cedures, respondents were asked to evaluate the fairness of the proce-
dures, and the degree to which that procedure equaled, exceeded, or
failed to match their prior expectations.

The results, shown in figure 4, indicate that procedural justice is the
aspect of personal experience that most strongly influences legitmacy.
Of the five judgments outlined, only procedural justice evaluations play
a role in shaping postexperience eviluations of legitimacy. This sug-
gests that a key antecedent of legitimacy is the procedural fairness that
people have experienced during their past personal experiences with
legal authorities. These procedural fairness judgments are found to af-
fect people’s general views about legitimacy. They also affect their per-
formance evaluations.

Evaluation
(wave 1)

_ Evaluation

(wave 2)
Procedural /m/'

justice

Distributive
justice

QOutcome

Legitimacy
(wave 1)

- Legitimacy
~ (wave 2)

Fra. 4. —Docs procedural justice influence legitimacy? (Teler 1990; 2 = 804)
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2. Tyler, Casper, and Fisher (1989).  Other work also supports this
focus on procedural justice. Tvler, Casper, and Fisher (1989) used a
panel design to interview 628 people accused of felonies. Those people
were interviewed prior to and following the adjudication of their cases.
The question addressed was how the experience of going through the
criminal justice system influenced people’s views about that system and
its authorities.

The results indicate that procedural justice is the key factor shaping
people’s overall orientations toward legal authorities, government, and
law. Neither outcome fairness nor outcome favorableness separately
influenced people’s views abourt the legal svstem. Hence, as in Tyler
(1990), procedural justice was the key aspect of experience that shaped
people’s views about law and legal authorities.

3. Sunshine and Tyler (2003).  Sunshine and Tyler (2003) explored
the role of legitimacy in shaping compliance, cooperation, and em-
powerment. Theyv did so using the findings of two surveys of residents
in New York Citv. The first, a sample of 483 residents, was asked to
evaluate the New York City Police Department (NYPD) during
spring—summer 2001. The sample was drawn from registered voters
who responded to a mailed questionnaire and was weighted to reflect
the city’s ethnic, educadonal, and gender composition. The second
sample was of 1,653 residents asked to evaluate the NYPD during the
summer of 2002. This sample was drawn by random digit dialing and
weighted to reflect ethnicity.

The study addresses two issues: whether the legitimacy of the police
shapes compliance, cooperation, and empowerment; and whether le-
gitmacy is linked to procedural fairness. At both levels, these influ-
ences were contrasted to the influence of the three instrumental judg-
ments already outlined: distributive fairness, police effectiveness, and
the likelihood of a serious risk of being sanctioned.

The regression analyses shown in table 5 based on data from the
first sample indicate that legitimacy independently shapes cooperation,
compliance, and empowerment. This is found even when controls are
included for cach of the three instrumental judgments. Of course, as
we might expect, those instrumental judgments are also important.
Risks of being caught and punished shape compliance, while judg-
ments of the distributive fairness of the police shape empowerment.

A further analysis suggests that the kev antecedent of legitumacy is
procedural justice (table 6). It supports the general argument being ad-
vanced here by suggesting the kev role of procedural justice assess-



TABLE 5

Influences on Compliance, Cooperation, and Empowerment, Study 1

Compliance
Compliance (Tobir) Cooperation  Empowerment
Legitimacy 22 B E 3o A0
Distributive justice -.09 -.05 —.06 I el
Performance -.08 —.06 11 06
Risk 18 07" .04 03
Ethnicity =1 —.14" =19 05
Age .08 .03 07 04
Education .08 .04 A2 -.02
Income A7 .05 4 —-.10*
Gender 107 P13 -.05 .01
Adjusted R-squared
(percent) 9 14 40

Source.—Sunshine and Tyvler 2003.
Note.—All entrics are standardized beta weights. Sample is weighted by cthnicity,

income, and education.

*p < .05
p < 0l
*p <001

TABLE 6

Influences on Legitimacy, Study |

Legiumacy
Procedural justice 620
Distributive justice R
Performance .20
Risk -.03
Ethnicity .01
Age 03
Education —.08*
Income .03
Gender 03
Adjusted R-squared (percent) 73

Source.—Sunshine and Tyler 2003,

Nore.—All entries are standardized beta weights,
They indicate the independent influence each vari-
able has on the dependent variable. Sample is
weighted by cthnicity, income, and ceducation.

*p < .05

“tp < 0L

< 001,
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Fig. 5.—Structural equation model for study 1: testing the process-based model of
regulation (Sunshine and Tvler 2003).

ments in conferring or undermining the legitimacy of the police. In
addition, the police are viewed as more legitimate if they distribute ser-
vices fairly and if they perform more effectively in fighting crime.

These two analyses are combined into one overall model, shown in
figure 5. It supports the basic process-based regulation argument by
showing that legitimacy shapes all three forms of public connection to
legal authorities—compliance, cooperation, and empowerment. Fur-
ther, legitimacy is shaped primarily by procedural justice. This analysis
does not suggest that instrumental factors are irrelevant, because they
are not. Rather it suggests that there is an independent influence of
process-based judgments.

This overall analysis was replicated using data from the second sam-
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Fie. 6.—Structural equation model for study 2: testing the process-based model of
regulation (Sunshine and Tvler 2003).

ple. Results are shown in figure 6. Again, the model supports the basic
process-based regulation argument by showing that legitimacy shapes
all three forms of public connection to legal authorities—compliance,
cooperation, and empowerment. Legitimacy is again primarily linked
to procedural justice.

Procedural justice matters when people are making general evalua-
tions of the police or courts by expressing their degree of trust and
confidence. Such institutional evaluations are important because they
express political support for the legal system and its authorities.

4. Tyler (2001a). Tyler Q2001a) explored the factors underlying
public trust and confidence using data from several survey-based stud-
ies of the police and courts. The studies look at the general population
rather than focusing on people with personal experiences. Further,
people are asked about their overall evaluadons of legal authorities,
rather than about their willingness to accepr particular decisions. The
analysis contrasts the influence of performance evaluations (judgments
about whether the police are effectively controlling crime) with judg-
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ments about the fairness of police treatment of citizens. It compares
their importance as antecedents to confidence in the police.

The findings (Tvler 20014) suggest that people, when evaluating the
police and the courts, consider both their effectiveness in controlling
crime and their procedural fairness. The major factor, however, is con-
sistently found to be the fairness of the manner in which the police and
the courts are believed to treat citizens when exercising their authority.

For example, a study of 346 Oakland, California, residents living in
high crime areas found that the primary factor shaping overall evalua-
tions of the police was the quality of their treatment of community
residents (which explained 26 percent of the unique variance in evalua-
tions), with a secondary influence of performance evaluations (which
explained 5 percent of the unique variance). Similarly, a national sur-
vey of 1,826 people’s views about local and state courts shows that the
primary source of public discontent is the judgment that people receive
poor quality treatment from the courts, rather than that court perfor-
mance is of poor quality.

E. bnplications

These findings on the evaluation of legal institutions also support
the process-based model of regulation. We already knew that people
shaped their reactions to their personal experiences by focusing on the
procedural fairness of their treatment. We now know that they also
shape their cvaluations of the police and courts as institutions of gov-
ernment by attention to whether they think that these authorities gen-
erally reat members of the public fairly.

Both Sunshine and Tvler (2003) and Tvler (20014) found that these
conclusions apply equally strongly to white and minority respondents.
Those within both groups evaluate legal authorities in basically the
same wav. It might be speculated, for example, that whites would be
less concerned about fair treatment, since minorities are the primary
target of disrespect by the police and courts. However, no such evi-
dence is found. Both whites and minorities are influenced by quality
of treatment issues and judgments of procedural justice.

Of course, it is important to remember that these findings are linked
to the subjective fairness of the procedures people experience. They
are concerned about regulation as it is experienced by the people heing
regulated. From the perspective of the legal authorities, the thoughts
and feelings of members of the public are primarily important because
they shape whether those people comply with the law and cooperate
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with the authorities. In this sense, personal experiences can be thought
of as adult socialization experiences that teach people about the nature
of legal authority. These evolving views about law and legal authority,
in turn, shape people’s law-related behaviors.

While these findings suggest that the key to socialization during per-
sonal experience is the fairness of the procedure experienced by mem-
bers of the public when they deal with legal authorities, the subjectivity
of such experiences directs our attention to the psychology of proce-
dural justice. When we look at the fairness ratings of various legal fo-
rums, it becomes clear that such subjective judgments can deviate from
procedural justice as it is thought of by legal scholars. For example,
Tyler, Casper, and Fisher (1989) examined criminal justice procedures
and found that people rate plea bargaining to be fairer than a trial,
while studies of civil justice often find that people rate mediation to be
tairer than a trial (Tvler 1988). Hence, subjectively fair procedures
should not be viewed as equivalent to normatively fair procedures.
However, they are the procedures that shape people’s behavior. For
example, mediation encourages compliance (McEwen and Maiman

1984).

IV, The Impact of Legitimacy on Decision Acceptance

during a Personal Experience
One argument for the importance of general legitmacy is that it in-
fluences what people do during personal interactions with police offi-
cers and judges. The question is whether people’s views about the le-
gitimacy of these legal authorities influence how people act during
their personal experiences, how they evaluate those experiences and
the authorities with whom they have them, and whether they cooper-
ate and defer to the decisions made by the police officers with whom
they are dealing.

We would expect, based upon theories of legitmacy, that people
who view legal authorities as more legitimate, and hence more entitled
0 be obeved, would be more likely to defer to legal authorities, ac-
cepting their decisions about how to resolve problems or how to re-
strict their own behavior. We would predicer thae consent and coopera-
tion would be greater when people think authorities are legitimate.
Further, we would predict that such cooperation is more likely to re-
sult in continued adherence to the decisions and agreements made dur-
ing those personal encounters. Authoritics want to gain cooperation
and consent in the immediate situation.



(99}
o
<o

Tom R. Tvler

TABLE 7
What Shapes the Willingness to Defer in Specific Personal
EEncounters with Legal Authorities?

Willingness to Accept
the Decision/Satisfaction
with the Decision Maker

Beta weights:

How favorable/fair was the decision in the encounter? A0t
General legitimacy of legal authorities 36"
Adjusted R-squared (percent) 38

Source.—Tyler and Huo 2002.
Nore.—n = 1,656.

*p < .05

*p < .0l

< 001,

Tvler and Huo (2002) found that, as predicted, people are more
willing to accept the decisions of police officers and judges in a given
situation if they regard those authorides as being generally legitimate
legal authorities (see table 7). Hence, general legitimacy facilitates de-
cision acceptance.

This study illustrates the potential benefits of legitimacy for legal
authorities. If a police officer or judge comes into a personal encounter
representing an institution that people regard as more legitimate, they
are more likely to accept decisions. So, as predicted by theories of le-
gitimacy, legitimacy encourages consent and cooperation.

Tvler and Huo (2002) found that the procedural justice has an im-
portant role in shaping people’s willingness to consent and cooperate
with the police. People who view authorities as legitimate generally de-
cide whether to accept the decisions of police officers based upon
whether they are fairly made. People who view authorities as illegiti-
mate generally decide whether to accept the decisions of police officers
based upon whether they perceive those decisions to be fair or favor-
able. This is shown in table 8 by the presence of an intcraction bhe-
tween legitimacy and procedural justice, and in table 9 by differences
in the weight given to procedural justice in the high and low legiimacy
subgroups. Since the police are often in situations in which thev cannot
provide people with outcomes that they view as fair or favorable, the
police benefit if people defer to their decisions because those decisions
are fairly made.



TABLE 8

What Shapes Reactions to Personal Experiences
with Legal Authorities?

Willingness to Accept
the Decision/Satistaction
with the Decision Maker

Beta weights:

Procedural fairness in the situation (A) a7
Favorability/fairness of the outcome in the situation (B) A1
Overall legitimacy of legal authorities (C) .05*
AxC 06"
B=*C -.01
Adjusted R-squared (percent) 30

Source.—Tyvler and Huo 2002.
Nore.—n = 1,636,

*p < 05

*p < 0L

< 001

TABLE 9

Subgroup Analysis

Decision Acceptance/
Satisfaction with the
Decision Maker

Low legitimacy:
Beta weights:

Process judgments 74
Outcome judgments .10

Adjusted R-squared (percent)
High legitimacy:

~1
[

Beta weights:
Process judgments .83
Outcome judgments 00

Adjusted R-squared (pereent)

~1
i

Source.—Tyler and Huo 2002,

Nore.—Separate regression analyses for subgroups representing those high and low
general legitimacy.

*p < 05

< 0L

*rp <001

=
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[n other words, Tyler and Huo (2002) demonstrated that legitimacy
changes the basis upon which people decide whether to cooperate.
They contrast two reasons for deferring to the decisions made by po-
lice officers and judges: first, because the decisions are viewed as desir-
able—they are seen as being a fair resolution to the issues involved in
the encounter or as providing desirable outcomes such as letting the
person go free without arrest, and, second, because the police officers
or judges involved are seen as exercising their authority in fair ways.
The findings suggest that those who view legal authorities as more le-
gitimate rely more heavily on procedural justice judgments when de-
ciding whether to accept decisions.

These findings show that legitimacy has two positive influences on
policing. The first is that people who view the police to be legitimate
are generally more willing to defer to the directives of particular police
officers. The second is that people who view the police to be legitimate
evaluate particular police officers in more strongly procedural terms.
For both of these reasons, Tyler and Huo (2002) advocate a proactive
strategv of regulation in which the police act in ways that build and
maintain legitimacy.

Separate analyses among the various ethnic groups studied by Tvler
and Huo (2002) suggest that these legitimacy effects are found among
whites, African Americans, and Hispanics. Within each group, the
willingness to accept the decisions made by particular police ofhcers is
linked to people’s views about the overall legitimacy of law and legal
authorities. If people view the police as legitimate, they are more will-
ing to accept decisions. Further, within each group, legitimacy facili-
tates process-based deference to particular police officers.

While Tyler and Huo (2002) focused on the police, interactions
with the courts were also considered. The police became the primary
focus of attention because 85 percent of subjects’ personal experiences
were with the police. However, the psvchological processes underlving
acceptance or resistance to decisions were found to be similar irrespec-
tve of which tvpe of authority was involved, suggesting that the
arguments apply equally strongly to the police and the courts. Many
other studies of courts also strongly support a process-based model
(MacCoun et al. 1988; Tyler, Casper, and Fisher 1989; Lind et al.
1993; Wissler 1995).

V. The Idea of a Self-Regulating Society
The distinction between instrumental judgments and legitimacy as an-
tecedents of compliance with the law highlights the possibility of two
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tvpes of legal culture. The first builds public compliance on the basis
of people’s concerns about the possibility of being caught and pun-
ished. Such a deterrence-based society depends upon the ability of le-
gal authorities to create and maintain a credible threat of punishment
for wrongdoing. The studics outlined demonstrate that, while deter-
rence influences law-related behavior, the social context of democratic
societies makes it difficult for authorides to engage in the levels of
surveillance needed to sustain a viable legal system simply based upon
deterrence.

The important role legitimacy plavs in shaping people’s law-related
behavior indicates the possibility of a self-regulating society in which
citizens internalize values that lead to voluntary deference to the law
and to legal authorities. Such a society is based upon consent and co-
operation. That cooperation develops from people’s own feclings
about appropriate social behavior and is not linked to risks of appre-
hension and punishment. Tyler (20014) refers to such a society as a
law-abiding society. The studies outlined make clear that such a soci-
ety is possible. If people think authorities are legitimate, they are more
likely to obey them.

A law-abiding society cannot be created overnight through changes
in the allocation of resources within government agencies, changes
that would alter the expected gains or risks associated with compliance.
[t depends upon the socialization of appropriate social and moral val-
ues among children and the maintenance of those values among adults
(Tvler and Darley 2000; Tyler 20014).

Evidence suggests that a core element to the creation and mainte-
nance of such social values is the judgment that legal authorities exer-
cise their authority following fair procedures. This is true both during
personal experiences with the police and the courts and in general eval-
uations of these authorities.

While the process-based approach to regulation proposed here is
based upon the results of studies of public reactions to the police and
the courts, similar argument have been advanced by others based upon
their observations of police interactions with members of the public.
Wilson (1968) deseribed a service stvle of policing that is similar in
many ways to the process-based model. Similarly, Muir’s (1977) dis-
cussion of what constitutes a good police officer notes the importance
of treating people with dignicty and respect.

The difference in the approach taken here lies in the effort to pro-
vide empirical support for the value of a particular stvle of policing as
part of a broader effort to provide an empirically grounded model of



324 Tom R. Tyler

effectiveness in regulation, as one element in a broader “evidence-
based” approach to crime prevention (Sherman et al. 2002). This effort
involves assessing the impact of policing on the members of the public
who deal with the police.

This approach constitutes a useful general approach to the exercise
of police authority. While not all people respond to fair processes, the
work outlined suggests that such an approach is broadly effective. In
particular, it is effective within the subgroup of the population that is
the particular target of policing activity—the young minority male.

V1. Racial Profiling as an Example

Issues of racial profiling have recently been central to public discus-
sions of police-community relations. President George W. Bush has
condemned racial profiling. Both Congress and a number of states
have considered or passed laws designed to lessen racial profiling.
More than 80 percent of Americans have said that they “disapprove”
of racial profiling (Gallup poll, December 1999). Racial profiling has
been blamed for a variety of ills, from friction between the police and
minority communities to overall decreased confidence in and coopera-
tion with the police.

Racial profiling—situations in which legal authorities act, at least in
part, based on the race of a person—can be considered from a number
of perspectives. Legal scholarship focuses on whether and when pro-
filing based on ascribed characteristics such as race, gender, or age is
or ought to be illegal (Kadish 1997; Harris 1999; Thompson 1999;
Meeks 2000; Knowles and Persico 2001). Criminologists trv to deter-
mine how often profiling based upon ascribed characteristics occurs
(Lamberth 1998; Rudovsky 2001). Police insticutions have focused on
profiling as a reflection of possible racism among legal authorities that
leads to “bias based” policing (Fridell et al. 2001). These perspectives
differ in their specific focus, but all define racial profiling in terms of
the behavior of legal authorities.

This analysis approaches profiling from a psychological perspective
(see Tvler and Wakslak 2002 for an extended discussion). It treats pro-
filing as an atwribution or inference made by a member of the public
that the motivation for the behavior of a legal authority lies in ascribed
characteristics of the people with whom that authority is dealing,
rather than in their actual behavior. In other words, this analysis treats
profiling as a subjective judgment made by a member of the public
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about the motives behind the actions of legal authorities—about why
legal authorities are acting as chey are.

This psvchological approach is different from other treatments of
racial profiling. In contrast to the usual focus on profiling behavior, we
argue that the subjective experience of receiving police attention based
upon one’s race (profiling)—regardless of whether profiling has actu-
ally occurred—is responsible for many of the negative effects associ-
ated with profiling. It is the perception of profiling, not the objective
reality, that may be the important psyvchological issue.

Observational studies suggest that legal authorities seldom make
overt statements that link their behavior to racial profiling. They do
not say, for example, “I stopped you because you are black” (Sherman
1999). When authoritics do provide reasons or explanations for their
actions, those reasons legitimize their actions, as when the police say
that the person “fits the description of someone who is wanted for a
crime.”” Henee, a person stopped by the police must make an inference
as to why he or she was stopped, often based on unclear, ambiguous
cues. From this perspective, the key issue is not the motivation or be-
havior of legal authorities, but how their actions are understood by the
members of the public.

We can view the subjective experience of racial profiling as an aspect
of people’s more general desire to understand why events happen to
them. Inferences about observed behavior are central to the social psy-
chology of attribution (Heider 1958), which recognizes that a key task
of social inference is to infer motivations underlying the observed be-
havior of others (Fiske and Tavlor 1991; Nisbett and Ross 1980). Peo-
ple are constantly engaged in an etfort to understand the social world
by inferring the reasons underlving actions, and profiling is a subset
of such efforts. We hypothesize that the key to people’s reactions to
authorities lics in their actributions of motives to those authorities.

A core distinction made by attribution theory is between causes that
are “achieved,” that is, that are due to the person’s actions, and causes
that arc linked to “ascribed characeeristics” of the person—their race,
age, or gender. People have considerable control over their actions and
therefore feel responsible and accountable for behavior they choose to
engage in. Ascribed characteristics, however, are not generally the re-
sult of choice and are not within the person’s control. People do not
feel responsible and accountable for ascribed characteristics. Hence,
people are typically more comfortable and aceepting of being judged
by others based upon what they choose to do rather than on aspects
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of who they are, such as their race, gender, or age (Fiske and Tavlor
1991).

In the case of an encounter with legal authorities, people mightinfer
that their own actions have led to or caused the behavior of the author-
ities (“The police stopped me because 1 was speeding”). This actribu-
tion for the actions of the police puts the causality for the police action
in the actions of the person, in the things he or she was doing. Con-
versely, people might infer that the actions of authorities were moti-
vated by their ascribed characteristics (““The police stopped me because
I am black, a woman, a voung person, etc.”). This judgment that au-
thorities are acting in reaction to ascribed characteristics is the core of
an attribution of profiling.

In each encounter between a legal authority and a member of the
public, the actions of the authority are possibly hased upon ascribed
characteristics and possibly based upon behavior. The person must
make an inference about the cause of the police behavior. Our focus is
not on the validity of that inference but, rather, on the factors that
shape inferences and the consequences of inferences, when made, on
attitudes toward the police. We focus not upon the actual motivations
of the police, as revealed in their behavior, but on the perceived mo-
tives of the police, as revealed in inferences about their behavior drawn
by members of the public.

A. Profiling as an Inference about Police Bebavior

Treating profiling as an awributional inference allows us to address
important questions not addressed when treating profiling as a behav-
ioral occurrence (such as, asking “Are people being profiled?”). First,
what are the consequences of a person making a profiling actribution
for the behavior of the police? Does this inference, independent of its
validity, have negative organizational consequences for police institu-
tions? The studies described below test the hypothesis that attributions
made about behavior shape reactions to that behavior. -

Second, what are the factors that shape inferences of profiling?
What variables are people relving on when they make judgments about
the reasons for police behavior? The studies presented here test the
process-based hypothesis that people use procedural cues to assess the
motives of legal authorides. In other words, they test the value of using
a process-based approach to dealing with issues of racial profiling.

These issues become vital when thinking of the consequences of de-
fining profiling as an attribution made by the public. One might sup-
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pose, and would be supported by conventional treatments of racial pro-
filing, that the best way to stop all problems associated with racial
profiling is to stop profiling from occurring. This is obviously the tack
taken by legislative bodies that have created laws making racial profil-
ing illegal.

The psvchological treatment of profiling, however, argues that if
people feel that they are being profiled, it may not be sufficient “actu-
ally” to stop it. If profiling inferences are responsible for negative con-
sequences to the police, police and other authorities must make sure
that thev not only deal with actual profiling, but also with the public’s
perception of profiling. Icis easy to nmagine a situation in which objec-
tive profiling is eliminated, but people stll think that they are being
profiled. Thus, knowledge of the factors that shape whether a person
will make a profiling attribution becomes crucial.

B. Consequences of Profiling Attributions

The police rely heavily on the cooperation of the public. They de-
pend on voluntary deference to police decisions (Tvler and Huo 2002),
on general everyday compliance with the law (Tyler 1990), and on ac-
tive cooperation with police officers to control crime (Sunshine and
Tvler 2003). These forms of cooperation diminish when the public be-
comes less supportive of the police (Sunshine and Tvler 2003). It is
predicted that racial profiling, with its implications that the police are
biased, will lead the public to show less support for the police. A first
hvpothesis therefore is as follows: attributions of racial profiling under-
mine the legitimacy of and support for the police and, in doing so, neg-
atively affeer the public’s compliance and cooperation with police
authorities.

C. Antecedents of Profiling Attributions

Based on the expectation that inferences of racial profiling lead o
negative conscquences for police institutions, it becomes obvious that
it is in the best interests of the police to reduce the occurrence of pro-
filing atributions. But what determines whether a person stopped by
the police will make a profiling ateribution? Pur more broadly, the is-
sue is when people will view themselves as being the targets of diserim-
ination (negative treaument linked to membership in a stigimatized
group).

Work by many rescarchers has focused on factors that influence
whether a person will feel that he or she has been discriminated againse
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(Major and Crocker 1993; Major, Quinton, and McCoy 2002). There
is reason to suspect that the situation I am describing, of being stopped
by a police officer, is one that may be particularly subject to an inter-
pretation of discrimination. Work by Steele and his colleagues (Stecle,
Spencer, and Aronson 2002) on social identity threats suggests that
members of frequently stigmatized groups are especially sensitve to
cues that allow them to judge whether their identity as a member of a
stigmatized group is relevant to the situation.

Cues that may not be meaningful to others can nonetheless signal
to members of frequently devalued groups that a negative stereotype
associated with their social identity is a possible explanation for their
behavior. For example, cues signaling the subjective nature of evalua-
tion by authorities may cause identity threat in members of tradition-
ally stigmatized social groups who may worry that their devalued iden-
tty may influence subjective evaluations.

Based on this logic, the experience of being stopped by the police is
a situation that entails a high level of potential identity threat for
minority group members. It is a situation that is very subjective, with
the choice of whom to stop being largely in the hands of the police,
and the criteria used being unclear. It is a situation in which the per-
son stopped has very litde control over the situation, and lack of con-
trol increases social identity threat (Steele, Spencer, and Aronson
2002).

Finally, and perhaps most importantly, police-citizen interactions
have been publicized in the media as ones tinged with bias, so people
enter into the interaction with identity concerns highly salient. There
has been much recent publicity about racial profiling in particular
(Harris 1999; Meeks 2000; Knowles and Persico 2001) and tension-
riddled police-minority relations in general (Fridell et al. 2001). The
simple fact that a police officer has stopped a member of a minority
group may in itself be a cue that a negative stereotvpe about the person
stopped may be relevant to the situation. Given the current dynamic
berween the police and minorities, a profiling attribution may be one
that is particularly easy for people in the minority community to make.

Can the police do anything to inhibit people from making profiling
attributions? One suggestion is that people’s belief in the fairness of
the manner in which the police exercise their authority might prevent
them from making profiling attributions, as a profiling attribudon is a
judgment that the police are in some way being unjust. But what deter-
mines whether people will find the police fair?
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The procedural justice model argues that people judge fairness based
on several process-based criteria (Tvler et al. 1997). Fair process has
been argued here to consist of two primary categories: quality of deci-
sion making—perceived neutralicy and consistency—and quality of
treatment—nbeing treated with dignity and respect, having one’s rights
acknowledged, and having one’s needs acknowledged and considered
(Tvler and Blader 2000).

As | have alreadv explained, the procedural justice perspective has
been widely applied to the issue of regulation. The process-based
model of regulation (Tvler and Huo 2002) hypothesizes that people
will evaluate the actions of the police against criteria of procedural jus-
tice (Tvler ev al. 1997; Tvler and Smith 1997). In particular, one hy-
pothesis is that exercise of legal authority via fair procedures minimizes
inferences of bias (Tvler and Huo 2002). The model implics that che
way the police exercise their authority when they stop people—Dbaoth
in terms of quality of their decision making and the quality of their
treatment of people—shapes the atributions those people make about
whether they are being racially profiled.

The process-based hypothesis is that procedural justice information
acts as a cue that bias is or is not taking place. [t provides people, espe-
cially people who are porentially vulnerable to stereotvping, with cues
suggesting that their identites are or are not secure and will or will
not be challenged or diminished by evidence of bias or application of
stereotypes (Tvler and Blader 2002). Experiencing fair procedures re-
assures people that thev are not the target of a negative stercotvpe. 1
believe these factors will be enough largely or completely to override
any cues inherent in the situaton that would lead a person to conclude
that profiling had taken place.

Another model of justice, the instrumental model (Thibaut and
Walker 1975), makes a differenc argument. v argues that people’s deci-
sions are affected by their outcomes. In other words, people evaluate
their experience based on the fairness or the favorableness of the out-
comes they receive and the desirability of those outcomes. The model
argues that people evaluate the police based on issues related to their

*In our previous discussion we treated procedural justice and motive-based wrust as
wo parallel inferences developing from the quality of decision making and qualivy of
interpersonal treatment that pu)plc helieve characterizes the police. In this discussion of
racial profiling we will focus on issues of procedural justice. Motive-based trust will he
used as a check on our argument that attributions about why behavior oceurs shape in-
ferences about the character of authorities,



330 Tom R. Tvler

outcome—including both the favorableness of outcomes and distribu-
tive fairness—and this evaluation atfects the likelihood that they will
believe that the police are engaging in racial profling.

Many studies have found instrumental concerns to be important
predictors of people’s feelings of justice (Tyler 1990; Tvler and Huo
2002), although procedural justice factors have often been found to be
even more influendal (Tvler et al. 1997). Thus, our second argument
is the following: both instrumental factors and procedural justice will
influence people’s profiling ateributions, but procedural justice factors
will have a stronger influence.

D. Empirical Tests of the Profiling Argument

We test these two hypotheses—(1) that inferences of protiling have
negative consequences for police institutions because they undermine
acceptance of the actions of the police and (2) that police can fessen
the occurrence of inferences that their behavior results from profiling
through exercising their authority via fair procedures—through three
studies. The first tests these arguments using people’s inferences about
the causes of their own personal experiences with the police. It is based
upon a study of a sample of the residents of Oakland and Los Angeles,
California. The second study, using a sample of registered voters in
New York City, tests the same arguments using people’s judgments
about the general prevalence of profiling. Finally, the third study tests
these arguments on both levels. It is based upon a study of a sample of
voung people living in New York City.

1. Study 1. Studv | examines people’s personal experiences with
the police and the judgments they make about those experiences. It
examines the extent to which people attribute their being stopped to
behavioral or profiling factors and the effect that this atribution has
on two aspects of public support for the police: willingness to accept
the decision made by the police and satisfaction with the police. Addi-
tionally, it treats actributions about the experience as a dependent vari-
able, examining possible factors that affect the ateribution people make.
These factors include procedural justice factors (overall procedural jus-
tice, quality of treatment, and quality of decision making), distributive
justice factors (fairness of outcome, and objective and subjective favor-
ableness of outcome), and a number of demographic variables. We ex-
pect that attributions of profiling will lead to less acceptance of police
decisions and satisfaction with the police and that these actributions
will be most affected by procedural justice information.
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Telephone interviews with residents of the two cities in California
were used to explore the inferences that people make about their per-
sonal encounters with the police in situations in which theyv are
stopped by the police while on the street or in their cars. Residents
of Oakland and Los Angeles were drawn from the population using a
sampling frame that oversampled from minority areas. Subjects were
screened for recent personal contacts with the police or courts to pro-
duce a sample of 1,656 respondents, each of whom had recent personal
contact with one of these authorities. Each was interviewed about their
most recent contact. This analysis focuses on those 521 respondents
whose most recent contact was being stopped by the police: 163 were
white, 186 African-American, and 172 Hispanic.

People were generally slightly more likely to make profiling ateribu-
tions (28 percent) than behavioral attributions (23 percent). Minority
respondents were significantdy more likely to make profiling attribu-
tions (34 percent of African Americans and 33 percent of Hispanics vs.
15 percent of whites), while the frequency of behavioral aceributions
did not vary across ethnic groups.

To test the argument that artributions shape inferences about mo-
tives, we measured people’s assessiments of the trustworthiness of the
motives of the police officers involved in their personal experience. As
expected, we found that ateributions shaped inferences of trustworthi-
ness (adjusted R-squared = 28 percent). Those making behavioral at-
tributions judged the police to be more trustworthy (beta = 0.37, p <
001), while those making profiling atuributions judged the police to be
less trustworthy (beta = —0.34, p < .001). Hence, attributions shaped
inferences of trustworthiness.

The first argument is that when people make profiling attributions,
they will view police actions less favorably and will become more resis-
tant to accepting the decisions of the police. Regression analysis was
used to rest this argument. The dependent variables were the willing-
ness to aceept the decision and evaluation of the authority. The inde-
pendent variables were attributions and demographic variables. Table
10 shows the results of the regression analysis. People who made a be-
havioral attribution were more willing to defer to authorities (beta =
(.32) and evaluated them more positively (beta = 0.35). Those who
made a profiling atribution were less willing to defer (beta = —0.33)
and evaluated authorities more negatively (beta = —0.335).

The second argument is that the police shape the atwibutions that
people make by the way they trear them. In particular, the procedural
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TABLE 10

Attributions for Event and Reactions to the Event, Study |

Willingness to Evaluation of the
Accept the Decision Authority

Beta weight:

Behavioral attribution 32 35

Profiling attribution —.33 =35

Hispanic/white —~.10** —.07

African American/white —. 13 -2

Age 08 08

Gender .03 03
Adjusted R-squared (percent) 23 26

Source.—Tyler and Wakslak 2002.

Nore.—If a person thinks that the behavior of the police was caused by their behav-
tor, they are more willing to aceept police decisions, and they feel more positively about
the police. If they think the behavior of the police was caused by profiling, they are less
willing to accept police decisions and feel more negatively about the police.

*p < 05,

" p < Ol

"< 001,

justice model argues that the fairness of police actions shapes people’s
judgments about those actions. The findings, shown in wble II,
strongly support this perspective. Irrespective of whether procedural
justice is assessed as an overall procedural justice scale, as evaluations
of the quality of decision making, or as evaluatons of the quality of
interpersonal treaument, people are significantly less likely to make
profiling attributions when they are treated fairly (average bera
—0.39). They are also less likely to make profiling attributions when
they receive fair outcomes (average beta = —0.13) or outcomes that
are favorable (average beta = —0.09). Conversely, they are more likely
to make behavioral attributions when procedures or outcomes are fair
and when outcomes are favorable.

The findings in table 11 also show an interesting distinction between
profiling atwributions and behavioral ateributions. 1f people feel that
thev are fairly treated, they arc much less likelv to say thev were pro-
filed (average beta = —0.39). However, they are not correspondingly
strongly more likely to say that theyv caused the police actions by their
own behavior (average beta = 0.22). Hence, we need to distinguish
blaming the police from taking personal responsibility for one’s ac-
tions, since the two are not mirror images. People are more likely not



TABLE 11

Influence of Police Behavior on Profiling Attributions, Study |

Profiling Auributions Behavioral Artributions
Beta weights:
Procedural fairness =35 S ce 21
Quality of decision making .- — 47 . S R kit S
Quality of treatment ce S — 35 . 35
Distributive fairness —-.07* ~.13* =.20* 06 01 11
Outcome favorability:
Objective —.09** =10 —. 14 .03 A5 5T
Subjective -.12 —-.08 —.15* 01 08 .00
Race
Hispanic 03 05 07" 09** )8 .03
African American .02 .02 .02 06* 06* .02
Age 01 -.0l1 .01 .02 .02 .06
Gender .03 .02 .06 06" .06 10
Adjusted R-squared (percent) 13 22 22 1 9 18

Source.—"I'vler and Wakslak 2002,

Nore.—If people evaluate the procedures to be fair, they are less likelv 1o make profiling attributions and more likely to make behavioral attributions.
If they receive an outeome they think is fair, they are less likely to make profiling auributions and more likely to make behavioral aterributions. If they
receive a favorable outcome, they are gencerally less likely to make profiling attributions and generally more likely to make behavioral attributions.
Minorities are more likely to make both protiling and behavioral attributions. \Women are less likely to make behavioral awributions.

p < 05

= p < 0l

< 001,
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to blame the police when treated fairly than they are to take personal
responsibility for their actions. Nonetheless, people are more likely to
take personal responsibility for their actions when they feel fairly
treated. And, from the perspective of the police, the key issue is that
people do not blame them for having been profiled.

When people think the police are profiling them, it hurts the au-
thority of the police and makes it more difficult to gain public defer-
ence to their decisions. However, there are clear policing strategies
that effectively minimize the likelihood of profiling attributions. In
particular, the police are less likely to be viewed as profiling if they
treat people fairly.

This procedural justice finding can be divided into two distinct com-
ponents corresponding to the two components of procedural justice
(Tyler and Blader 2000). The first is linked to issues of decision mak-
ing. People are less likely to infer that they are being profiled if the
police make their decisions in neutral, objective, consistent ways. This
points to the value of “transparency” in police activities—that is, of
making decisions in ways that make clear that the authorities are acting
neutrally. If the police make such efforts, they are less likely to be

viewed as profiling. We speculated earlier that the possible subjectivity
of the situation acts as a cue that increases social identity threat in mi-
nority members; perhaps transparency inhibits evaluations of discrimi-
nation by removing that subjectivity.

The second aspect of procedural justice is linked to issues of quality
of treatment. It is striking that if the police treat people politely and
respectfully, those people are less likely to infer that the police stopped
them due to ascribed characteristics. So, by acting respectfully, the po-
lice can minimize inferences about their behavior that undermine trust
and confidence. This finding is striking because whether the police are
respectful has no direct connection to their motivations in stopping
people on the street. Nonetheless, people connect the two issues and
are less likely to say that they have been profiled when they are weated
with respect.

2. Study 2. Study | focused on people’s personal experiences with
the police. Study 2 examines people’s general judgments about the po-
lice. Here we examine the effect of people’s general judgments about
the prevalence of profiling on support for the police by looking at
judgments of police legitimacy and performance in fighting crime. Le-
gitimacy has been previously conceptualized as a measure of obligation
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to obev, confidence in the police, and positive affect toward the police
(Tyler 1990; Tvler and Huo 2002).

We also look at possible antecedents of people’s judgments about
the prevalence of profiling, including procedural justice (general pro-
cedural justice, quality of treatment, and quality of decision making),
instrumental judgiments about the police (crime rate and fear of crime),
and several demographic variables. We predict that judgments of pro-
filing will be associated with less support for the police and that these
profiling judgments will be most affected by judgments of procedural
justice.

In study 2, questionnaires were mailed to a random sample of regis-
tered voters, who completed and returned chem by mail. A subset of
586 (22 percent) completed and returned the questionnaires. This re-
sulted in a diverse sample of respondents (37 percent white, 13 percent
Hispanic, 22 percent African American, 75 percent female, mean age
48). Because of the low response rate, the sample collected is not rep-
resentative of the population of New York City. It is more heavily
white and more highly educated than the general population. For this
reason, we used a weighted subsample of respondents that was
weighted by ethnicity, education, and income to reflect the population
of New York City. This weighted subsample included the 483 respon-
dents who were both members of one of the three major ethnic groups
(white, Hispanic, and African American) and who provided education
and income information.

The mean prevalence of profiling is shown in table 12. The re-
sults shown indicate that people generally feel that profiling occurs
(mean = 4.08). Further, as would be expected, minority group mem-
bers are significantly more likely to say that they feel that profiling oc-
curs (mean = 430 vs. 3.89; t(441) = 4.21, p < .001).

As in study 1, we can test the argument that profiling attribudons
shape inferences of trustworthiness using our index of trust in the mo-
tives of the police. Thar analysis found that prevalence estimates
shaped motive inferences (adjusted R-squared = 28 pereent, p < .001),
with those who think the police profile more often indicating that the
motives of the police are less trustworthy.

The first prediction is that support for the police is undermined if
the police are viewed as profiling. A regression analysis was used to
test this argument. Two dependent variables were considered: police

legitimacy and police performance. The results indicate that profiling
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TABLE 12

Items for the Scale Indexing the Public’s Judgment of Frequency
of Police Profiling, Study 2

All White Minority
Respondents  Respondents  Respondents

Some people say that the police
treat people differentdy based on
their ethnicity. How much do
vou think that the police consider
a person’s race or ethnicity when

deciding . ..
Which cars to stop for possible traf-

fic violations 4.28 (1.47) 4.06 (1.47) 4.55 (1.42)
Which people to stop and question

in the street 4.40 (1.42) 4.17 (1.38) 4.68 (1.42)
Which people to arrest and wke

to jail 4.12 (1.48) 3.90 (1.47) 4.38 (1.46)
Which people in the neighborhood

to help with their problems 3.78 (1.54) 3.62 (1.51) 3.97 (1.53)
Which people in the neighborhood

to patrol the most frequenty 4.24 (1.54) 4.15 (1.47) 4.34 (1.61)

Which calls for help to answer first 3.63 (1.58) 342 (1.51) 3.88 (1.62)

Nore.—High scores indicate more profiling (6 = “a great deal”; 1 = “not much at

all™).

was negatively related to both. Those respondents who viewed profil-
ing as more prevalent viewed the police as less legitimate (beta =
—0.45) and gave the police lower performance ratings (beta = —0.26).
These results are shown in table 13.

What can the police do to minimize public judgments that they are
profiling? The procedural justice prediction is that the police can
maintain their legitimacy by exercising their authority in fair wayvs.
Study 1 found support for this argument in the context of personal ex-
periences. This study tests it in terms of general evaluations of the po-
lice. Again, regression analyses were used to test the argument, and the
results are shown in table 14. Three aspects of police procedural fair-
ness were examined: general procedural justice judgments, judgments
about the quality of police decision making, and judgments about the
quality of treatment that people receive.

The results support the argument with each of the three indices of
procedural justice. In each case, people were less likely to feel that pro-
filing occurs if they say that the police exercise their authority using



TABLE 13

Impact of Profiling, Study 2

Legitimacy  Performance
of the Police  Evaluations

Beta weights:
Prevalence of

profiling s S i —.26™"
Race —. 18 =24
Age A6 .06
Gender .02 .01
Adjusted R-squared
(percent) 30 15

Source.—Tvler and Wakslak 2002.

Note.—High scores indicate high legitmacy,
high pertormance evaluations, high prevalence of
profiling, being minority, being old, and being male.

*p < .05

p < 0l

= p < 001,

TABLE 14

Police Behavior and Profiling Inferences, Study 2

Prevalence of Profiling

Beta weights:

Police generally act in fair ways =41 e

Police make decisions fairly . —.53

Police treat people fairly . - =5

Estimated erime rate 06 03 .01

Fear of crime 04 04 10*

Race .03 .02 .07

Age .00 .05 02

Gender 03 02 .02
Adjusted R-squared (pereent) 17 27 26

Souvrce.—Tyler and Wakslak 2002.

Nore.—High scores indicate high prevalence of profiling, that the police act fairly,
that the crime rate is high, that one is afraid of crime, being minority, heing old, and
heing male.

p < .05

" p < 0l

<001,
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fair procedures (average beta = —0.49). In other words, by being seen
as making their decisions in neutral ways and treating people with dig-
nity and politencss, the police lead members of the public to infer that
they are not profiling.

Study 1 explored people’s interpretations of their personal experi-
ences. When people had a personal experience with the police, they
had to infer why that experience occurred. If they inferred that it was
due to profiling, their response to the encounter was more negative
than if they inferred that it was due to their behavior. Which of the
two attributions they made was found to be related to procedural jus-
tice factors. Study 2 looks not at personal experiences, but at general
judgments. If people judge that police profiling is widespread, they
make more negative evaluations of the police. Profiling judgments are
related to judgments of whether the police act in a fair manner. FHence,
both on the personal and on the general levels, procedural justice is
related to profiling judgments, and profiling judgments are harmful to
the police.

3. Study 3. Study 3 examines both general views of the police
and personal experiences. It looks at the effects of feeling that pro-
filing is prevalent and feeling personally profiled on support for the
police; it examines the effects of two types of support: judgments re-
garding the quality of the police’s performance and those regarding
police-minority relations. It also looks at factors influencing profiling
judgments, including procedural justice (respect) and instrumental judg-
ments about the police, and a number of demographic variables. We
predict that profiling judgments will influence support for the police and
will themselves be influenced most strongly by procedural justice factors.

In January of 2001, a New York Times poll of New Yorkers focused
on the NYPD. The poll completed 721 interviews with a sample of
residents between the ages of eighteen and twenty-six. This age group
was targeted because young people are the frequent focus of policing
activities. The sample was interviewed over the telephone. Of those
interviewed, 37 percent were white, 25 percent African American, 27
percent Hispanic, and 11 percent other races or ethnicities.

Profiling was indexed in two ways: first, the judgment that profiling
occurs and, second, the personal experience of feeling that one has
been profiled. The results shown in table 13 suggest that both profiling
inferences undermine performance evaluations and judgments of the
quality of the relationship between the police and the minority com-
munity.
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TABLE 15
Influence of Profiling Attributions on Performance
g
Evaluations, Study 3

Relations with

Performance Minorities
Bera weights:
Prevalence of profiling =27 Ce —.40"
I was profiled S =25 .- —.20%*
Race —. 15 =127 =21 =207
Gender —. 13 =.20" —.04 -3
Adjusted R-squared (percent) 13 11 25 16

Note.—High scores indicate high performance, positive relations with minoritics,
high prevalence of profiling, having been profiled, minority status, and being male.

*p < 05,

“p < Ol

< 001

If the police are procedurally fair, are they less likely to be viewed
as profiling minorities? This issuc is addressed using regression analy-
sis. The results are shown in table 16. They suggest that when people
experience unfair treatment, they are both more likely to say that they
were profiled and to indicate that profiling is prevalent. Hence, as in

TABLE 16

Behavior of the Police and Inferences of Profiting, Study 3

Prevalence
of Profiling 1 Was Profiled

Beta weights:
I was wreated procedurally fairly (respecttully) by

the police —. 28 =53
Instrumental judgments about the police (fecl
safe, not fearful around the police) =14 =21
Race Jd6m 25
Gender A2 15
Adjusted R-squared (percent) 8 30

Source.—Tvler and Wakslak 2002.

Nore.—High scores indicate feeling that profiling is prevalent, that one has heen
profiled, that treatment was fair, that the police are safe, not dangerous: being minorivy;
being male.

*p < 05,

“p < 0L

< 001,
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studies 1 and 2, the experience of profiling was damaging to the police
because it led the people personally involved to have more negative
views about the police, as well as leading the public generally to have
more negative views about the police. This study replicates both prior
effects in the context of one study.

L. Discussion

The results presented suggest that people react negatively to attribu-
tions of profiling, irrespective of whether they think that profiling oc-
curs in their own personal experience or gencrally during policing ac-
tivities in their neighborhood and city. This supports the hypothesis
that there are widespread negative consequences when people think
that they have been profiled or that profiling occurs. The inference of
profiling hurts the police. These findings support the first prediction,
the attributional hypothesis, by showing that people’s inferences about
the motives underlying police behavior shape their reactions to the
police.

To test the argument, and demonstrate that the attributions mea-
sured are related to judgments about the motives of the police, both
studies 1 and 2 tested the impact of attributions on motive inferences.
In both studies, attributions significantly shaped people’s views about
the trustworthiness of the motives of the police. In study 1, this re-
flected judgments about partcular police officers, while in study 2 it
reflected judgments about the police in general. When profiling is in-
ferred to be occurring, people evaluated the motivations of the actors
involved as being less trustworthy. This supports that key attributional
argument that it is motive inferences that are the key antecedent to
people’s reactions to authorities.

Since profiling has received wide public exposure, has attracted con-
siderable political attention, and is rated by police chiefs as one of the
central issues in policing today (Fridell et al. 2001), these findings sug-
gest the value of psychology as a framework within which to approach
issues of policing and regulation. In many ways it is the subjective ex-
perience of profiling—the first-person accounts of people’s experi-
ences of being stopped by the police
tion. These experiences are not necessarily linked to actual profiling,

that has drawn so much atten-

so efforts to eliminate actual profiling may or may not resolve public
beliefs that the police profile members of the minority community. It
is difficult to know exactly what is going on inside a police officer’s
head at the moment of a stop. A psychological perspective, like the one
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discussed here, argues that regardless of the objective truth, racial pro-
filing is a serious issue. People certainly feel that profiling exists, and
that feeling has been linked to a marked decrease in support for the
police.

In addition, the results support the hypothesis that the procedural
justice framework is valuable in understanding how to manage issues
of profiling. The core conclusion of the studies reported is that when
people indicate that they have experienced fair procedures when deal-
ing with the police, or when they indicate that the police generally use
fair procedures when dealing with members of their community, they
are less likely to infer that profiling occurs. Hence, the police can man-
age their relationships with members of the communities they serve
through their behavior when dealing with members of the public.
These findings, therefore, support the general argument about polic-
ing made by Tvler and Huo (2002)—that process-based regulation has
important advantages for the police and for policing.

Two aspects of procedural fairness—quality of decision making and
quality of treatment—uwere found to affect significandly the inferences
people make about their interactions with the police. Quality of deci-
sion making refers to the degree to which the police make their deci-
sions in neutral, objective, and consistent ways. Profiling, by definiton,
is a nonneutral way of making a decision. It is thus intuitively logical
that quality of decision making is related to inferences of profiling.
The finding does, however, highlight the value of transparency, of
making decisions in ways that make clear that authorities are acting
neutrally.

The finding that people are less likely to infer that they have been
profiled when they are treated with politeness and respect by the police
1s especially seriking. The quality of interpersonal treatment is not nec-
essarily an indicator of the manner in which police make decisions. We
can imagine an officer who is not a ncuwal decision maker bur still
treats people with dignity and respect. Av the same time we can imag-
ine an officer who is a neutral deeision maker but treats people without
dignity and respect.

Yet, people do not treat these two issues as distinet and draw infer-
ences about profiling from indicators of respect. Ieis therefore critcal
that police officers realize the messages that their method of interac-
tion sends. For a police force to be considered fair by the public, it
must make decisions in an objective, consistent manner, while also be-

ing carcful to wrear citizens with dignity and respect. The process-
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hased model of regulation (Tvler and Huo 2002) advocates an environ-
ment of fairness that incorporates both of these objectives.

Stuntz (2002) argues that in order to deal effectively wich racial dis-
trust of the police in the minority community, it is important to regu-
late not only whom the police stop, but how they conduct stops. Ac-
cording to his argument, this perspective may also offer one way of
dealing with the complex issue of profiling in a post-9/11 world. Many
maintain that suddenly the normative question of profiling is a lot less
clear (Gross and Livingston 2002). Should all profiling, including that
of potential terrorists, be disallowed?

Stuntz (2002) argues that in the type of situation faced post 9/11, in
which it is unclear whether prohibiting profiling is an appropriate
thing to do, we should focus on the manner in which people are
stopped. Regulating the manner of stops made by the police is a way
to limit the harm associated with profiling independent of whether one
believes actual profiling should be prohibited under all circumstances.
Of course, | am not advocating that the police simply treat people
fairlv and not act to reduce profiling itself. Instead, my point is that
since there are some situations, like combating terrorism, in which
profiling may be important and, hence, may be allowable under law,
approaching the situation from a psychological perspective is especially
advantageous in reducing public dissatisfaction about profiling.

Throughout this essay my main focus has been the benefits to the
police of treating the people they deal with fairly. However, [ wish to
emphasize that a policing model focused on fairness is first and fore-
most beneficial to the community the police serve. The public gains
from an increasingly neutral and respectful police force. In addition,
process-based regulation creates an environment of fairness that fosters
cooperation and a sense that the police are acting on behalf of the
community. Increasing support for the police allows the police to func-
tion more effectively, better focusing their cfforts on serving the com-
munity, a result that benefits both the police and the public.

The importance of fair procedures is partcularly central in interac-
tions between authorities and minority group members. People who
belong to groups that are potentally stigmatizable are especially sensi-
tive to social cues concerning the motivations underlying the behavior
of others. If people feel that the authorities are exercising their author-
ity fairly, they are less likely to believe that prejudices, stereotypes, or
personal biases are guiding their actions. While members of minority
groups vary in their sensitivity to race-based rejection, people in
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groups vulnerable to the application of stereotvpes are generallv more
sensitive to such social cues and therefore especially likely to react to
evidence of race-based practices such as profiling (Mendoza-Denton et
al. 2002).

Of course, these findings do not apply only to the minority commu-
nity. Everyone views being stopped by the police as an ambiguous situ-
ation that has the potential for negatve social implications. So all
members of the community are sensitive to how they are treated by
police officers, judges, and other public officials. As representatives of
the group, the actions of authorities such as the police carrv an impor-
tant message about one’s position and status in the group, and thereby
communicate to that person whether their identity is secure (Tyler and
Blader 2002). The findings reported in this essay support the hvpothe-
sis that procedural justice is the cue that people use most heavily when
evaluating their reactions to social authorities.

Since there is a major ethnic group gap in trust and confidence in
the law and the police, these findings have particular relevance to the
task of managing the relationship between the police and the minoriey
community. The procedural justice findings point to a clear strategy
that the police can use to create and sustain the trust and confidence
of minority group members. Members of minority groups have been
of greatest concern to legal authorides since they have consistently
been found to be the most disatfected and defiant members of our soci-
ety. It is especially striking, therefore, that the three studies, like the
findings of Tvler and Huo (2002), equally characterized the majority
and minority populations.

Because the focus of this secton is on racial profiling, an issue that
is important in the context of regulation (Tyler and Huo 2002), the
focus has been on the willingness of people to defer o legal authori-
ries. This focus can be expanded to general rule following and coopera-
tion with authoritics. Results of studies of general rule following sug-
gest that general rule following is also linked to the overall fairness of
group procedures (Tyler 1990; Tyler and Blader 2002). Similarly,
studies of coaperation find that this, too, is linked to perceptions of
procedural fairness (Sunshine and Tyler 2003).

A broadened focus is important because authoritics want more from
the public than deference to laws and the decisions of legal authoritics.
They also want proactive involvement. Studies of erime and urban dis-
order emphasize that the community must play an active role for the
police to control crime cffectively in their communities (Sampson,



(v}

44 Tom R. Tvler

Raudenbush, and Earls 1997; Sampson and Bartusch 1998). Hence, the
authorities also want to motivate proactive behavior on the part of
those within their groups. A broader implication of these findings is
that procedural fairness motivates proactive behavior on the part of
group members. In this case, broader behavior involves cooperation
with the police.

The issue of antiterror profiling illustrates how the police and com-
munity can gain from treating people fairly and building their legiti-
macy within minority communities. People of Middle Eastern appear-
ance are often the targets of profiling antiterror efforts. At the same
time, authorities depend upon the cooperation of the members of the
Arab community to warn the authorities about terrorist activities. The
key to successful terrorism is the ability to blend into the minority
community without detection. As with community cooperation in
fightung everyday crime, community cooperation is important in fight-
ing terrorism. And, in both cases, cooperation flows from the belief
that the police are legitimate social authorities.

This point can be extended beyond the police to represent a general
management strategy. People’s willingness to cooperate with groups is
generally facilitated by their judgments that the group functions using
fair procedures (Tyler and Blader 2000). As a consequence, authorities
in groups should generally recognize the importance of creating and
maintaining organizational integrity in the eves of citizens, emplovees,
or other group members. This should be equally true of community
residents dealing with the police and courts, of employees dealing with
managers, of students dealing with teachers, and of citizens dealing
with political leaders.

The importance of cooperation from the public makes clear that the
concern when dealing with minority group members is not just with
encouraging their deference to authorities and institutions. We are
more broadly interested in understanding how authorities and institu-
tions can encourage the members of vulnerable minority groups to en-
gage in society behaviorally and psvchologically. The willingness to
work with others in one’s community is one example of such engage-
ment, as are achievement in school and integraton into the workforce.
Research on this broader engagement suggests that people in minority
groups are more willing 1o engage in groups when they experience
those groups and their authoritics as acting using fair procedures
(Davis and Tyler 2002). Hence, more broadly, organizations that are
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characterized by procedural fairness are better able to encourage the
engagement of minority group members in themselves.

Some rescarchers have suggested that attributing a negative event to
discrimination may, in fact, benefit members of stigmatized groups by
protecting their self-esteem (Major and Crocker 1993), an argument
that is at odds with the claim that attributions to profiling are harmful
for minority group members. We examined this possibility using the
data in study 1 by looking at the relationship between attributions con-
cerning the cause of being stopped and general measures of self-esteem
and respect by others. This allows us to determine whether one ateri-
bution has more positive implications for well-being. In the case of be-
ing stopped by the police, it is not clear that feeling one has been
stopped because of one’s behavior (‘I was breaking the law”) has more
positive implications than being stopped due to one’s race. Consistent
with this, we found no differental effects of attribution in study 1. In
other words, being stopped by the police has small, but identifiable,
negative effects on measures of self-worth. But the magnitude of these
effects was similar irrespective of which attribution was made about the
cause of the event.

I Profiling as an Example of the Value of a Procedural

Fustice Perspective

The results of the profiling studies suggest that people react nega-
tivelv to the inference of profiling, irrespective of whether it occurs in
their own personal experience or is generally viewed as occurring dur-
ing policing activities in their neighborhood and city. The results also
support the argument that the psvchology of procedural justice is a val-
uable framework within which to understand how to manage issues of
profiling. When people indicate that they have experienced fair proce-
dures when dealing with the police, or when they indicate that the po-
lice gencrally use fair procedures when dealing with members of their
comimunity, they are less likely t infer that profiling occurs. Hencee,
the police can manage their relationships with members of the com-
munitics they serve through their behavior when dealing wich mem-
bers of the public.

It is especially striking that people are less likely to infer thae thev
have been profiled when they are weated with politeness and respect.
The quality of interpersonal treacment is distinet from the manner in
which the police make decisions, and we can imagine that police offi-
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cers could be nonneutral and biased, and could make decisions based
upon personal prejudices, while sull treating people with dignity and
respect. However, people do not treat these two issues as distinet. In-
stead, they infer that they have not been profiled if they are treated
more politely.

VII. The Relationship of the Procedural Justice
Approach to Other Models
Legitimacy and procedural justice together make up one of three ma-
jor conceptual initiatives of the 1980s and 1990s that have influenced
thinking about the criminal justice system. Restorative justice and
community policing are the others.

A. Restorative Justice

The suggestion that the maintenance of internal values in commu-
nity residents is important to effective policing is also made by the lit-
erature on restorative justice (see Braithwaite 1989, 1999, 2002; Strang
and Braithwaite 2000, 2001). The core argument is that the police and
courts should behave in wavs that “restore” people to law-following
behavior. The goal is to reconnect offenders to an awareness of their
own social values and to their stake in maintaining social relationships.
This awareness will discourage them from law-breaking behavior in
the future because they will recognize that their behavior violates per-
sonal values that define appropriate conduct. They will see that rule
breaking damages social relationships with friends, family, and the
community.

The effectiveness of this model is being tested in a set of restorative
justice field experiments being conducted in Canberra, Australia.
Those studies explore the long-term impact of restorative justice ex-
periments on law-abiding behavior. While data on long-term behavior
are still being collected, data already available suggest that people who
experience restorative justice conferences express greater respect for
the law and view the police as more legitimate than do those whose
cases are processed via traditional court procedures (Sherman 1999).

Like procedural justice, restorative justice is oriented toward future
conduct. Both models suggest that one important goal for legal author-
ities is to encourage activation of people’s internal values so that they
will feel personally responsible for rule-abiding conduct in the future.
Restorative justice focuses on people’s feelings of shame, which are
linked to their reladonships to others in the community. Most people
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TABLE 17

Self-Regulatory Motivations

Motivation That

Model Focus Is Activated
Procedural justice models Legitimacy of authority Obligation
Restorative justice models Relationships to others Shame
Moral development models Principles of right and wrong Guile

feel a responsibility to act in ways that will be respected by others and
are ashamed when they have let others down. Restorative justice sceks
to communicate to offenders that they are valued and respected people
who have positive relationships with others. While condemning the
law-breaking actions that occurred and trying to find appropriate ways
to make up for the harms done, restorative justice also tries to increase
the offender’s motivation to act in appropriate ways in the future.
Procedural justice does not focus on shame. It focuses on obligation
and responsibility. However, both shame and obligation are internal
motivations for self-regulatory behavior. We can combine these with a

third motivation mentioned carlier—morality—rto identify three self-
regulatory motivations. These are shown in table 17. While all three
are united in their goal of activating people’s internal values, they focus
on different issues. Procedural justice focuses on feelings of obligation
and responsibility to authorities. Restorative justice is concerned with
people’s relationships to others and the shame that occurs when people
disappoint others. Moral values lead to guilt when a person violates his

own personal standards of right and wrong.

B. Conmmunity and Problem-Oriented Policing

Many of the ideas outlined here are also part of the community and
problem-oriented approaches to policing. Those approaches empha-
size police efforts to move bevond reacting to committed crimes to
making efforts to work proactively with communities to solve commu-
nity problems.

Studies suggest that people value having the police walk to citizens
and cooperate with citizens to solve community problems. They sup-
port more bike and pedestrian patrols because they “like to pereeive
the police as friends and helpers and they would support endeavours
to improve the work of the police force much in the sense of what
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community and problem oriented policing propose” (Weitckamp,
Kerner, and Meier 1996, p. 16). Similarly, a study of public complaints
about the police showed that the two primary reasons for complaining
were “rude, arrogant, unfriendly, over-casual trearment” (38 percent)
and “unreasonable, unfair behavior” (46 percent) (see Skogan 1994).

These findings suggest that people would like to improve the rela-
tonships between citizens and the police, a core concern of problem-
oriented and community policing. Weitekamp, Kerner, and Meier
(1996) proposed a restorative problem-solving police prevention pro-
gram that views reconciliation between victms, the community as a
whole, and perpetrators as a key goal. They argue that four groups—
the police, the community, the offender, and the victim—should be
involved in efforts to reconcile following wrongdoing. All of these
groups should be jointdy concerned to make their community safer, re-
duce fear, prevent future crime, improve the quality of life, and in-
crease interpersonal harmony among the people in communities.

Several conceptual issues underlay the distinctions among restor-
ative, problem-oriented, and community policing. One is what the ap-
propriate responsibilities of the police should be. Traditionally the po-
lice are responsible for enforcing the law by regulating public behavior
and apprehending lawbreakers. Those people are evaluated and poten-
tially punished by the courts. Recently there have been arguments for
an expanded police role in helping to solve community problems and
helping communities to solidifv themselves as communities. These
arguments stem in part from the recognition that the police cannot
effectively control crime without community assistance (Sampson,
Raudenbush, and Earls 1997; Sampson and Bartusch 1998), and in part
from the suggestion that at least some members of the public would
prefer the police play a broader role in the community than just rule
enforcement and crime control.

A second issue is who should deal with rule breaking. Within mod-
ern societies, the state has the central :1L|tl]drity for deciding how to
react to rule breaking, with the police and courts deciding whom to
arrest, how to determine wrongdoing, and how much to punish. This
has led to a variety of types of discontent. Victims of crime feel ex-
cluded from the determination of punishment and would like to have
a greater role in deciding how to deal with criminals. Communities
would also like a greater role, in part because they feel that the punish-
ments of the formal legal svstem depart from the communities’ feelings
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about what is right and wrong (Robinson and Darley 1995). These
groups have argued for greater opportunities to participate in determi-
nations of how to deal with crime and criminals.

Finally, there is the question of how crime should be dealt with. The
current legal svstem emphasizes determinations of guilt and the appli-
cation of punishment. However, approaches such as restorative justice
argue for the value of sceking to rehabilitate offenders—emphasizing
the encouragement of future law-abiding behavior as the goal over
punishment for past wrongs. This leads to cfforts to work with the
families and communities affected by the crime to encourage the crim-
inal to come into compliance with community norms and values. Re-
storative justice itself is a model for the goal that should shape reac-
tions to wrongdoing. It does not speak to the issue of who—the
community, the police, the courts—should have the authority to man-
age responses to deviant behavior. In the RISE experiments conducted
in Australia, for example, the police managed restorative justice ses-
sions (Braithwaite 1999, 2002). However, in many of the traditional
dispute resolution approaches from which restorative justice draws its
inspiration, the community and community leaders were the key au-
thorities. The restorative justice approach is a model for how to react
to wrongdoing, rather than a model of policing, but it can be applied
to policing if the police adopt a restorative justice approach to their
dealings with wrongdoers.

The goal of law, legal institutions, and legal authorities is to regulate
effectively the behavior of those within society. If the law is to be effec-
tive, most people must accept the directives of the law most of the
time, they must generally cooperate with legal authorities, and they
must support the empowerment of those authorities. Gaining such co-
operation is always difticult, since legal authorities are often in the po-
sition of restricting people’s behavior or asking people to take actions
that benefie the community racher than themselves.

This essav presents a perspective on how public cooperation can be
sceured. Trargues that people evaluate and react to the law and to legal
authorities in large part by evaluating the processes through which le-
gal institutions and authorities excrcise their authority. In particular,
people evaluate the actions of authorities and institutions by applying
an cthical framework and assessing the justice of the manner in which
these institutions and authorities make decisions and treat people.

This process-based perspective suggests that the authorities need to
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be concerned with understanding the ethical frameworks through
which their actions are viewed by the public. In particular, they need
to be sensitive to people’s judgments about what makes legal proce-
dures fair. Assessments of procedural justice, more than any other as-
pect of public judgments, shape reactions to the police, the courts, and
the law. This is true both when people are reacting to their personal
experiences and when they are making general evaluatons of the police
and the courts. Together with judgments about the trustworthiness of
the motivations of legal authorities, the other important process-based
judgment about legal authorities, procedural justice judgments are the
key antecedent of deference to decisions and cooperation with legal
authoritics.

One procedural element consistently found to shape evaluations of
procedural justice and inferences of motive-based trust is the quality
of decision making. When people judge that legal authorities and inst-
tutions are making their decisions fairly, they view those authorities as
more legitimate and more willingly defer to and cooperate with them
in personal encounters and in their evervday law-related behaviors.
Quality of decision making involves making decisions in neutral and
unbiased ways using objective information, and not personal biases and
prejudices. In neutral decision making, authorities make decisions
based upon rules consistently applied across people and situations. Be-
