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A. DISPATCH AS A GOAL OF THE CRIMINAL PROCESS 

THE PRICE OF PERFECT JUSTICE 

Macklin Fleming* 

TE fuel that powers the modem theo,etic.1 legal engine i, the 
ideal of perfectibility-the concept that with the expenditure of sufficierlt 
time, patience, energy, and money it is possible eventually to aC~1ieve per
fect justice in all legal process. For the past twenty years this ideal has 
dominated legal thought, anll the ideal has been widely translated into legal 
action. Yet a look at almost any specific area of the judicial process will 
disclose that the noble ideal has consistently spawned results that can only 
be described as pandemoniac. For example, in criminal prosecutions we 
find as long as five months spent in the selection of a jury; t.he same mur
der charge tried five different times; the same issues of search and seizure 
reviewed over and over again, conceivably as many as twenty-six different 
times; prosecutions pending a decade or more; ar.cusations routinely side
stepped by an accused who makes the legal machinery the target instead of 
his own conduct. 

Why, we ask ourselves, have such diligent attempts to create a perfect 
legal order fared so poorly in practice? If a physicist or engineer or musi
cian or cabinetmaker seeks perfection in his work, he may not achieve it, 
but in making the effort he will elevate his standards and improve the 
quality of his performance. Should not the same hold true in the operation 
of a legal order? 

The answer, perhaps, may be found in the reason given by Macaulay for 
the failure of ambitious governments: the government that attempts more 
than it ought ends up doing less that it should.\ The contradiction of more 
producing less in the quest for perfection derives from the nature of 

p~rfection as complete conformity to an absolute standard of e)(.ceitlence. 
Perfection hself drries little meaning until we ask the question
perfection for wh~t? And in pondering the answer we come to realize that 
perfection implies limitation and selectivity, that the ideal of perfection 
implies movement in a limited and selective direction. The law cannot be 
both infinite1y just and infinitely merciful; nor can it achieve both perfect 
form and perfect substance. These limitations were well understood in the 
past. But today's dominant legal theorists, impatient with selective goals, 
with limited objectives, and with human fallibility, have embarked on a 
quest for perfection in all aspects of the social order, and, in particular, 
perfection in lega\ procedure. 

There is nothing esoteric or mystical about legal procedure. Essentially, 
it amounts to nothing more than a compilation of meanS and techniques 
that have proved effective over the years in handling legal business. Why 
then, the reader may ask, cannot the subject of legal procedure be left to 
the lawyers to set to rights at their leisure? A short answer is that more is 
involved than legal mechanics, for the ubiquitous and expansive nature of 
modern legal procedure makes it a serviceable vehicle with which to 
achieve continuing and effective control over modern social policy. 

Excerpts from a book of the same title published by Basic Books in 
1974. 
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Today's use of legal procedure is no longer limited to adjudication of 
pdvate controversies and interpretation of traditional legal rights, but ex
tends to the resolution of almost all public issues of the day, which can be 
brought to life as legal causes and then made to run the gantlet of legal 
procedure. The process is not only feasible for issues t, aditionally con
sidered juridical, such as abortion and capital punish mel It, but it can be 
brought to bear on issues of general government policy, s\lch as operation 
of welfare laws, development of natural resources, use of \llublic property, 
expenditure of public money, management of the armed forces-indeed 
almost any public policy a partisan desires to challenge. If the legal perfec
tionists find themselves unable to persuade a majority of voters or legisla
tors of the verity of their particular cause, they may seek to paralyze traffic 
by an accusation of imperfect procedure. Once in control of a system or 
function by means of the device of legal procedure, they can th~n direct 
the course of subsequenteventn by imposing impossible procedural de
mands, in much the same fashion that the king in Rumpe[stiltskin directed 
the miller's daughter to spin straw into gold. Since the accordionlike nature 
of bgal procedure can be :::xpanded to COvel' practically any matter of sub
stance, the perfectionists have acquired a powerful weapon to shape policy 
and effect change i.n society along 1 ines of their desire. 

Current manifestations of this perfectionist technique are found in every 

-;phere of social activity. In most areas we can muddle along with the con
sequences of legal perfectionism~welfare moneys can be wasted, con
struction of new power plants indefinitely delayed, issuance of franchises 
and licenses postponed, construction of highways and drainage. of swamps 
halted, service in the armed forces avoided-and catastrophe will not en
gulf the activity involved. But in the field of criminal law, where the im
pact of this phenomenon has been greatest and where the concept of effec
tive procedure has been almost completely displaced by the ideal of 
perfect procedure, the consequences have been disastrous. 

What happens to criminal procedure when we begin to think in terms of 
absolutes, in terms of perfect procedure? Perfect procedure requires a per
fect tribunal, which in tum demands perfection in court and counsel. 
Therefore, every criminal cause must be prosecuted by a Thomas Dewey, 
defended by a lames Otis, and tried before a John Marshall. The jury 
must never have heard of the cause, the parties, the witnesses, and the is
sues, and must be wholly free from opinions OJ; preconceptions about any 
proposition of law or fact likely to arise in the trial. The parties must be 
free to present their contentions to the fullest extent and to best advantage. 
Each legal and factual contention of possible relevancy must be explored 
in depth. both exhaustively and repetitively, in order to eliminate the possi
bility of error from the proceeding. If the trial does not satisfy each of 
these requirements, then th~ cause must be tried again. 

Yet the elements of effective procedure are interrelated, and perfection 
jn one aspect of procedure can only be achieved at the expense of other el
ements that go into procedure: 
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Ideally, perfect procedure en~ompasses the right to be heard to 
best advantage by a tribunal wholly indifferent to every aspect of the 
cause; practically, an unlimited insistence on a perfectly impartial tri
bunal, unaffected by any preconception on any aspect of the cause, 
amounts to a denial of the competency of any tribunal whatever to sit 
on the cause. 

Ideally, a party should be given an unlimited right to develop his 
side of the caus~~; practically, an unlimited opportunity to be heard 
may foreclose the tribunal from rendering a timely decision. 

Ideally, nll evidence and witnesses presented to the tribunal should 
be of unimpeachable integrity as to content, srnlrce, and impartiality; 
practically, society must often rely on disreputable informers, for the 
strongest protection against organized thievery I ies in the fact that 
thieves sell each other out. 

Ideally, the correctness of the tribunal's result should be demonstra-
ble; practically, demonstration of the correctness of any human ac
tivity always remains sUbject to the limitations of human frailty. 

The quest for perfection in procedure is comparable to the experience 
of a man who blows up an inner tube and tries to stuff it into a tire too 
small for the tube. Just as he gets one side in place, out pops the other. In 
our pursuit of the will-O'-the-wisp of perfectibility, we necessarily neglect 
other elements of an effective procedure, notably the resolution of contro
versies within a reasonable time, at a reasonabl~ cost, with reasonable un i

formitYI and under settled rules of law. 
And here we confirm Macaulay's observation that a system which at

tempts too much achieves too little. For when we aim at perfect procedure, 
we impair the- capacity of the legal orde, '0 achieve the basic values for 
which it was created, that is, to settle disputes promptly and peaceably, to 
restrain the strong, to protect the weak, and to conform the conduct of aU 
to settled rules of la\v. If criminal procedure is unable promptly to convict 
the guilty and promptly to acquit the innocent of the specific accusations 
qgainst them, and to do it in a manner that retains public cGnfidence in the 
accuracy of its results, the deterrent effect of swift and certain punishment 
is lost, the feeling of just retrlbuti0'1 disappears, and belief in the efficacy 
of the system of justice dect~nes. An overload of court machinery with 
retrials, rehearings, and .-;;ollateral proceedings gives us an unworkable sys
tem unable to functiodj like the ostrich that has wings but can't fly, or. like 
the beautl~'ul moc~<..Ip of the SST that never got off the ground. 

The ideal of perfectibility denies the existence of price and cost, and, at 
least in criminal procedure, relies heavily on the argument that no sacrifice 
is too great when human life or liberty is involved. Better that a hundred 
gUilty men should go free than that one innocent man be convicted, is the 
rallying cry of the perfectionists. But this slogan gets us no further than 
does its obverse-better that one life should be sacrificed that a hundred 
others may be saved. The plain fact of the matter is that in human affairs 
we balance the cost of human life against other considerations in almost 
everything we do, and it is incorrect to say that the sacrifice of human life 
to attain particular ends is never justified. The real question is one of rela
tlve values-is the end in view worth the price it is likely to cost? 
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, But, the perfectionists argue, no sacrifice is toe great to assUre that in a 
given case perfect justice will be done. Ignored is the sacrifice of the legal 
order itself and of the life, liberty, and property of those that the legal 
order is designated to protect. Ignored also is the necessity that the proce
dure we follow lel1d substance to the moral and ethical idea that those who 
take up the sword shall perish by the sword. 

Each time the criminal process is thwarted by a technicality that does 
not bear on the innocence or guilt of the accused, we trumpet abroad the 
notion of injustice; and each time a patently guilty person is released, 
some damage is done to the general sense of justice. Most unfortunate, the 
perfectionists reply, but we must strive for perfect procedure no matter 
what the consequences. Repeated enough times the slogan gains currency 
and becomes dogma. In this way the ideal of justice is transformed into an 

ideal of correct procedure. 
What has occurred during the past twenty years is that the legal theo

rists in their zeal for perfection in procedure have become prisoners of 
their own concepts, and in their preoccupation with techniques they have 
lost sight of the ultimate objectives of a legal system. This Holy Grail of 
~ r;rfectibility has been sought before, and with equally disastrous results. 
Gl: bon tells us that undt:r Roman law at the time of Justinian the expense 
of tht. pursuit of law sometimes exceeded the value of the prize, and the 
fairest rights were abandoned by the poverty or prudence of the c1aim
ants.9 Holdsworth tells us that in nineteenth century England the equity 
rules aimed at doing complete justice regardless of any other consid~ra
tion. lo In describing the collapse of the system he said: "Bu.t we have seen 
that the delays ~eed not have been so great if the ideal of completeness 
had not been so high. 'By aiming at perfection the equity procedure pre
cluded itself from attaining the more possible, if more munda,ne, ideal of 

substantial justice." 
X .I(, >r; 

Trial judges, cou.rt clerks, and court reporters procrastinate. Consider 
a routine example, People v. Gra1ll.9 Grant was sentenced to prison for 
robbery on 4 May 1969. On the day of his sentence he filed a notice of ap
peal. Although Rule 35 of. California Rules of Court requires that the 
record of the trial be filed in the appellate court within thirty days, the rec
ord was not filed until 22 September 1969, a delay four times as long as 
that contemplated by the rule. The reporter's transcript was of average 
l¢ngth (260 pages), and no reason for the delay was apparent other th:an 
procrastination. 

LAwyers procrastinate. Procrastination is the occupational disease of the 
iegalprofession. Consider the further progress of People v. Grant after the 
record was filed with the court of appeal. The briefing of this appeal, in
stead of the eighty days contemplated by the California Rules of Court,IO 
took fourteen months. M!:dll".;·hile Grant continued to languish in state 
prison. 
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Such lawyer procrastination is ordinary, not extraordinary. 
Judges procrastinate. As erstwhile lawyers, judges bring habits of pro

crastination with them when they assume the bench. The California Con
stitution require's a cause to be decided within ninety days of its submis
sion, and a judge who does not comply with this provision is not erttitled 
to coHect his salary.ll But the effect of the requirement may be avoided by 
resubmission of a cause or by delayed submission of a cause. 

In particular cases judicial procrastination can be profligate. In Castro 
v. Superior Court petitioners were chargeG in March 1968 with offenses 
arising out of demonstrations at public high schools. 12 In January 1969 pe~ 
titioners applied to the court of appeal for an extraordinary writ to prevent 
the superior court from proceeding to trial on their indictment. Eighteen 
months later in July 1970 the court of appeal decided the petition for the 
writ. holding invalid and insufficient on constitutional grounds some but 
not all the charges brought against petitioners. The court itself conceded: 

"As a result of our decision in this writ proceeding and the passage 
of time, several of the petitioners who, according to the evidence pre
sented to the grand jury, clearly committed or aided and abetted in 
the commission of several misdemeanors, may never be tried for 
those crimes. We share the view of anyone who thinks that this is a 
most undesirable result." (9 Cal. App. 3d 675, at p. 677) 

Judicial procrastination is not limited to California. In Harrison v. 
United States defendant's appeal from his second conviction was argued in 
the federal appellate court in the District of Columbia in December 1963. 
The cause was reargued in June 1965, and remained under submission in 
the court of appeals until December 1965, a period of two years between 
initial argument and decision. 13 

Excuses for failure to) meet legal deadlines tend to be sympathetically 
received by the cOllrtS. Although under the California Rules of Court a 
notice of a criminal appeal must be filed within sixty days of the judg
ment,14 acceptance of delay of a year or more is common. 15 On one occa
sion the sixty-day period to file an appeal was extended to almost tcn 
years. This occurred in People v. Flores, where defendant was convicted in 
] 961 of participation in an armed robbery.16 In 1970 the California Su
preme Court granted his petition for delayed appeal on the ground that hc 
had not learned the English language until after he had spent some years 
in prison and therefore had not known of his right to appeal. On his dc
layed appeal his conviction was affirmed in March 1971. 

When all these delays are put together in one case the legal process, like 

Joshua's sun, appears to stand still. In People v. Dobson, a routine assault 
and battery, two-and-one-half years elapsed between arrest of the defen
dant and affirmance of his conviction on appealY At no stage did the pro
ceedings conform to time schedules established by statute and by rules of 
court. It must be emphasized that this was a routine representative case, ill 
no way extraordinary. 
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DELAY ON APPEAL 

Warren E. Burger* 

The public is tired of the spectacle of appeals tha 
lag for years 

••• appeals move at a glacial 
the "cracker barrel" methods 
expanded volumes of cases. 

pace because we are using 
to process vastly 

* Chief Justice of the United States; reproduced from 
The State of The Federal Judiciary, 57 A.B.A.J. 855, 
859 (1971) 
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MEDIAN TIME INTERVALS IN FEDERAL CRIMINAL APPEALS 

Administrative Office of the U.S. courts* 

Table B '4 

U. S. Courts of Appeals 
Median Time Intervals in Cases Ter:ninated aiter Hearing or Submission 

During the Fiscal Year Bnded June 30, 1972, by Circuit 

From filing of I From filing of I From filing last From hearing 
complete record to I complete record to I brief to hearing or submission to 
final disposition filing last brief I or submission final disposition 

I Interval I Interval I Tnterval I Interval 
Circuit Cases (months) cases (months) Cases (months) Cases (r.>onths) 

~'====~~~~======+===~~~~~~~=r~~~~~~~~*=~~~~~~~==~~~~~~~== 

Total ••••••••.•••••• 9,779 6.4 ! 8,575 2.7 

District of Columbia ••••• 601 11.7 587 4.7 

First •••••••••••••••••••• 223 5.1 196 2.8 

Second ••••••••••••••••••• 958 4.8 936 2.9 

Third ................... . 723 8.9 685 3.0 

Fourth •••••••••••••.••••• 1,168 5.8 496 2.9 

Fifth ••••••••••••.••••••• 2,092 4.9 1,955 2.0 

Sixth •••••••••••••••••••• 745 7.0 746 2.9 

Seventh •••••••••••••••••• 630 11.1 627 4.5 

Eighth •••••.••••••••••••• 556 4.5 509 1.6 

Ninth ••.•••••••••••••.••• 1,347 7.3 1,344 2.7 

Tenth •••••••••••••.•••••• 736 6.3 494 3.0 

Table B 5 

U. S. Courts of ~ppeals 

8,575 1.8 

5E'7 4.4 
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746 2.1 

627 2.6 

S09 

i 9,779 

! 

I 
I 
I 
I 
I 

601 

223 

958 

723 

1,168 

2,092 

745 

630 

556 

I I 1.344 

494 

2.1 i 1,347 

1.8 I 736 

1.1 

1.0 

1.2 

0.7 

0.7 

1.9 

0.7 

1.2 

2.2 

1.2 

1.2 

1.3 

Median Time Intervals in Civil and Cri~inal Cases, Terminated After Hearing or Submission 
DUring the Fi3cal Year ended June 3D, 1973, by Circuit 

From Filing No~ice of Appeal in LC\o,'ar 
Court tQ Filing of. Corr.plete Record 

in Appellat.e Court 

Civil Criminal 
, 

Circuit 
1 Interval 

cases (mcmt. .... s)! Cases 
I Interval 
I (months) 

~ ............... 5,728 1.3 ! 3,104 1.7 

District of Columbia ••••• 237 1.2 I 282 L8 
I 

First .................... 138 0.4 I 60 0.2 

Second •••••••••••.••••••• 420 1.2 I 434 1.3 

Third •••••••••••••••••••• 415 1.3 I 220 1.3 

Fourth ................... 889 0.9 I 238 1.4 
I 

Fifth .................... 1,445 1.3 i 484 1.5 

'Sixth., •••••••••••••.•••••• 459 1.3 205 2.7 

Seventh •• , ••••..•••••• ','" 354 1.3 207 2.3 

Eighth ••••••••••••••••••• 327 2.5 162 2.5 

Ninth •••••••••••••••••••• 536 2.0 646 2.3 

Tenth •••••..•••••••.••••• 50S 1.4 166 2.3 

*From 1973 Annual Report of the Director. 
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From Docketing in Lower Cotlrt to 

F~na1 Disposition in Appellate CO'.lrt 

Civil criminal 

\ Int",rval 1 Interval 
Cases I (months) 

I 
Cases (months) 

-
5,728 1.9.0 i 3,104 15.8 --

237 26.1 282 22.5 

138 15.4 60 17.2 

420 17.3 434 15.8 

415 24.1 220 19.9 

889 14.0 238 13.3 

! 
1,445 18.6 i 41,4 13.6 

459 18.3 205 16.5 

3~4 21.8 207 22.3 

327 19.7 162 13.2 

536 26.4 646 13.5 

508 14.9 166 12.8 
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THE RIGHT TO A SPEEDY DISPOSITION 

James D. Hopkins* 

. .We have rightfully admitted the need for a speedy trial in a 
cnmmal case as the Constitution requires '20 Th d f . . ' . e nee or a speedy 
t~rmtnatlOn of the appellate process has not received similar recogni-
tIOn. Yet the values both to the individual and to tbe community are 
nearly the same. We must recognize that for the individual th . 
?reat~r urg~ncy that his innocence be proclaimed by the verdict ~;~~: 
Jury 111 rapid> order, aft~r accusation. and most certainly greater ur
g~ncy ~or the communIty that the guilty be swiftly punished. It is 
highly Important. however, that a guilty verdict obtained through 
erro: sho~ld be rectiried quickly by appeal. The justice to the individ
ual IS eVIdent. and though it may be less obvious. the reversal is 
advantageous to the community, for it attests to the integrity of the 
legal systt.:m. 

* Justice, New York Supreme Court, Appellate Division 
Second ?epartment; reproduced from Small Sparks Fro~ 
A Low Flre: Some Reflections on The AppellatePr'ocess 
38 BROOKLYN L.REV. 551 (1972). ' 
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FOR A SWIFTER CRIMINAL APPEAL -

TO PROTECT THE PUBLIC AS WELL AS THE ACCUSED 

Albert V. Bryan* 

My proposal, predictably controvcrsial, is that twenty-five (25) 
days-and not the prevalent six (6) months-ought to be sufficient time 
to ready a Federal criminal appeal for submission to the reviewing 
court. I would count it flattering indeed, if the ways and means 1 
suggest may be disturbing and galvanize discussion. 

The urgency for expedition of the criminal appeal is the protection 
of not only the defendant but the public as well. After sentence the 
accused though on bail may suffer severely from his change of status 
in society while awaiting the result of his appeal, but the public may 
in the same interval also suffer a threat to its peace and good order. 
These considerations raise a confiict between the individual's right 
of appeal with bail and the public's right in the interim to assurance 
of security. The only resolution of these competing privileges appears 
to be dispatch of the review process-at least the nearest approach to 
an accommodation of the two. 

Ordinarily, and more frequently now when hourly there is violence 
on the streets, how often does the layman upon reading the account 
of a front page criminal trial and hoping for a just outcome, find at 
the end the words "An appeal has been noted"? What is the citizen's 
usulal response? His 'or her interest immediately lags and soon dies. 
For the end is no longer in sight; the final determination of guilt or 
innocence passes behind an opaque curtain. The reader muses, ,jThis 
case will be tied up in the courts for months." 

The observation is true, regrettably, and more regrettably dis-' 

appointment in the suspense is m('tdy a surface distress. ThOugh 
perhaps unconsidcn:d, 'there i$ a much more profound reason to rq~t('l 
the delay. The convicted person whether or not his appeal sllcceed, 
can 'be hurt by the passage of time. 1£ not guilt)', a quick pronoulI( 1'. 

ment is rightly his due. But the public, too, is subjected and exposed 
by the delay to thc possible menace of continued criminal activit\ 
An accllsell is, of course, not a convict until the appeal process h:h 
ended and gone against !lim. But the break between the trial and 
the appeal creates an incongruous status for the accused and a l1alltl:1I 
apprehensiveness in the public. These prob:ems may not be wbolh' 
removed but they can be greatly mitigated by shortening the delay. 

To begin with, an immediate question is whether the defendant 
should be kept in custody pending appeal. 1£ he has been relea~td 
on bond during trial, the trial judge is confronted with the issue of 

" whether or not the defendant should continue free. One of the factc»~ 
in this decision is how long' will it be before completion of the appeal. 

* Senior Circuit J~dge) United States Court of Appeals for the 
Fourth circuit. Reproduced from 25 W.& L. L.REV. 175 (1968) 
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Additionally, tIle presumption of innocence, if theoretically still 
obtaining, has certainly been devalued after a jury of his peel:s and 
the court have adjudged him guilty beyond a reasonable doubt. II i~ 
~bility to maintain himself and his family pending appeal will lit. 
unpaired; his prospect of procuring or retaining employment whill' 
his status is unresolved is doubtful. For instance, if 11is previous work 
l:as included the collection or retention of money or has been a posi. 
tIon of trust, he may be suspended even before trial. These possibll' 
consequences must be considered in the knowledge that not all [Jl'r

sons trieel for crime are dangerous desperadoes without a sense of 
responsibility to. their families or their communities. Many of tl1CIIl 
entertain a conscientious desire to clear their names, or to begin agaill 
to reclaim their place in society i£ their appeal fails. For example: all 

income t~x evader may have been led into his transgression by all 
overwecl1lng zeal to advance the stylc of living of his family or the 
education of his children. He does not belie\'e himself guiltv or if 
so; that circumstances tempered the turpitude of his deportm;~t. 

On the other hand, the public has a very sensitive concern. After a 
conviction, certainly of some violent or traumatic offense, like robben 
or burglary, the public naturally fears or is apprehensive of the pCI" 

petrator while he is at liberty on bond. Indeed, a victim '0£ robberY 
may each day face on the street his recent robber who is on uail 
pending appeal from conviction of assaulting him at gun- or kni fe. 
point. The victim has in the defendant's mind caused his arrest, in. 
carceration and conviction, and each recognizes the other. Reprisal
are reasonably to be anticipated. Imagille meeting your attacker or 
burglar constantly after his crimel That is what can happen, and al 

least the period for these possibilities should be lessened so far as 
may be legally done. 

Further, all criminals are not of so obvious a threat. There are 
bribers of jurors or public employees; narcotic "pushers"; forgers of 
checks, notes and credit cm'ds; there are counterfeiters and embezzlers; 
there are car thieves; and there are pilferers of a lighter touch who 
take one's {hirer's license, slH)pping cards and auto registrations from 
accessible pocketbooks, wallets and car glove compartments. Until 
their convictions are final, these violent or soft operators may con
tinue their depredations. A bail bond is but a slight restraint, and 
these plunderers can rarely be imprisoned before the ultimate de
termination of guilt. 

There is no infamy in appeal. It is a privilege never to be thwarted 
in tIle sliglltest degree. Nor should bail be denied, for the Eighth 
Amendment of the Constitution vouches its availability. In the United 
St~tes, trial and appeal today almost merge as one. Envisioning a 
tnal. we at once contemplate an appeal with bail. Therefore, when 
the Sixth Amendment assures an accused a "speedy and public trial," 
it is only fair to apply this commandment to the appeal, althOtlO'h' 
technically it may not be a step within the demand of Constitution~'ll 
due procell •. It is equally fair, however, to include the pUblic within 
~l1e assurance, thus awarding it an expedited trial-appeal. The public 
IS a party to :very criminal proseclltion, and it has been authoritatively 
declared entItled to the benefit of the companion requirement of a 
public trial. A speedy appeal should be no less an entitlement of the 
public. 

To repeat, between these two just but opposino- considerations-the 
l1ardships sufferable by a pre-appeal convict and~ on the other side. 
the hazard to p~bIic safety of appellants enlarged on bail-seemingly 
the only l'econcl1ement is to cut sharply the intermission between 
the trial and the appeal's submission. 
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NEW HINGE S FOR OLD DOORS , 

Edward A. Tamm* 

As judges we move forward too slowly, we reform too little, we discard 
too little and we change too little. Unfortunately, we seem to prefer old 
error rather than new truth. Yet our very belief in the merit of the 
judiCial system requires us to search out and recognize areas in which the 
effectiveness of our procedures may be improved and enhanced. We should 
place high priority on improvements in our methods and our judicial machinery. 
The noblest legal principles will be sterile and meaningless if they cannot 
be made to work. 

Unfortunately, as lawyers, and as judges, we favor progress but we are 
opposed to change. Yet in an era of ever-increasing case loads and mounting 
delinquencies, it is better to live one day as a lion than a hundred years 
as a sheep. The basic problem is not that judges, for the most part, fail 
to work hard enough, but rather that their labor is dissipated and wasted by 
outmoded and inefficient procedures. Problems of congestion and delay cannot 
be solved on a crisis basis by emergency tinkering, but only with fundamental 
reforms. 

Chief Justice Burger has challenged the comfortable assumption that 
'while our adversary system may be inefficient, it is still the best that 
could have been devised, " with the sobering assessment that "in many places 
it is br.eaking down. It is not working." Former Chief Justice Warren con
cluded '~hat our situation in the judiciary is not unlike that confronting 
General Marshall, who in testifying in support of the Marshall Plan said, 

1 h d d 1 · btl II W . dges tie 'The patient is sinking whi e t e octors e ~ era e. e JU mus g.v. 
up our efforts to resist the Twentieth Century. Let us look at some spec~f~cs. 

* * * * 

Criminal Appeals: Street crime would be substantially diminished if the 
entire criminal process from arrest to appellate disposition were completed 
in 60 days. I have recommended this limit as a standard for the American 
Bar Association to guide all judges. An appeal from criminal cases should be 
heard within one week from the jury verdict. In most criminal cases the 
appeal can be heard without briefs, and a majority of our appellate rulings 
in criminal cases should be oral from the bench, rather than by a tardy 
written opinion. I shall have some further observations upon opinion 
writing. 

* * * * 

*Circuit Judge, United States Court of Appeals for the District of Columbia; 
remarks included in a speech at Reno, Nevada in 1971 and first published in 
JUDGES' JOURNAL in 1972. 
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TOWARD A MORE EFFICIENT FEDERAL APPEALS SYSTEM 

Griffin B. Bell* 

The pace of the federal appellate process 
can only be described as leisurely. The F,<3deral 
Rules of Appellate Procedure permit this. Pre
vailing attitudes and practices also contribute. 

The fact is that courts can do better. The 
efficiency of the appeals system can be sub
stantially improved, even assuming no change 
in the rules. Tilis improvement will follow 
frolll changes in attitude and through innova
tion. 

Improvement is already taking place in sev
eral of the federal courts of appeals. For ex
ample, in the period 1968-70, the flfth circuit 
adopted new poliCies and procedures to this 
end. The District of Columbia, s("cond, fourth, 
sixth, and tenth circuits are also using valuable 
new methods. The sum of the experience and 
the results which are accruing from these 
changes in approach should redouud to the 
benefit of the entire federal appel1ate court 
system. 

~ .. a goal of disposition within a 
median time of six months between notice of 
appeal and Rnal disposition is feasible. It 
is a goal which is possible of accomplishment 
through the employment of SOme or all of the 
innovative means which have been and are 
being developed. The goal could clearly be 
attained if some of the leisure in the times 
now allowed under the Federal Rules of Ap
pellate Procedure could be removecp3 

A median time of six months, with prOvision 
under case expediting procedures for CllWr. 

geney hearing in those cases warranting ~Udl 
treatment, would constitute the federal COurt, 
of appeals as an acceptable appellate systt'lIl. 

23, In Ihi. eonne~lipn. Rule .',)(a). Fed.R. Apr. P., wa. 
amrndel( b) Ihe Supreme Court N' ~!areh 30. 19iO. effeClive 
July 1. 1970. 10 add Ihe f"lI1lwing \,,.,,,,i$;,,n: 

" •.. If a courl o( nppcah Is prepared 10 consider enses 
?n Ihe merit~ promplly ailer briefs arc filed, and it. pra~liee 
ts to do ro. t\ may shorlen Ihe periuds prescribed nhm'r lur 
~r\"ing and fiJin!! hriefs. either by rule for all .as('~ or fur 
classes o( cas",. llr hy or~er fM sped fie •• tSl's." 

. This will enable CotVrl. with currenl cul,,"dors In retluee Ih
limes al\"".d fllf filing hriefs under Rul" 31(0) by I"''it! rtll> 

* Circuit Judge, United States Court of Appeals for the 
Fifth Circuit; reproduced from 54 JUDICATURE 237 (1971) 
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REPORT ON COURTS: DISPOSITIONAL TIME IN REVIEWING COURT* 
" 

In • reviewing court functioning; under flexible 
procedures with a professional staff, a criminal case 
should be ready for initial action within 30 days 
after the imposition of sentence. Cases containing 
only insubstantial issues should be finally disposed 
of within 60 days of imposition of slOntence. Cases 
presenting substantial issues should be finally dis
posed of within 90 days 'after imposition of sentence. 

Commentary 

American appellate courts typically take months 
to dispose of appeals. It is not uncommon for a 
year or more to elapse from conviction to appellate 
disposition. For example,. a detailed study .of ~ll 
criminal cases processed m one of the Callfarma 
courts of appeals during 1970 showed that the 
average dispositional time was 16 months. For a 
variety of reJsons, a State appellate court rarely 
disposes of criminal appeals in less than 6 months. 
These are unacceptably long periods of time. They 
result from the courts' efforts to adjudicate ever
growing caseloads under traditional procedur.es that 
leave the perfecting of the appeal to the partles and 
provide for a sequence of written briefs .from b~th 
sides, oral argument, and fl1l1~lel1gth wntten opm
ions in almost all cases. Such protracted procedures 

often ure not nf\cessary for a meaningful revh:w. 
A growing body of opinion holds~ that the time 

can and should be drastically shortened. Judge 
Albert V. Bryan has suggested procedures desigllt:u 
to place a criminal appeal before the appcllatc 
court within 25 days. Judge Shirley Hufstcdll.!r ha~ 
proposed a 1'eview arrangement that would all~w 
for hearing and disposition within 30 days of trHlI. 
Judge Edward Tamm has said that a criminal appenl 
should be heard within 7 days of verdict. As thosl.! 
judges recognize, D.one of these propose~ .time sched
ules could be complied with under traditional ap~)cl
late procedures. The flexible procedures and proles-

sional staff proposed in these standards, whicl~ arc 
similar in various resilects to some of the Idea~ 
advanced by those judges, make a much shorter 
timetable feasible. . . 

The imposition of sentence is the most reahstl.c 
point from which to clock the review process. It IS 
often not until sentence is imposed that a defendant 
decides whether to seek review. But there is no n:l:d 
to allow more than 10 days for a defendant ~o deCIde 
whether to ask for review. This is the tllne pre
scribed in the Federal Rules of Appellate Procedure. 
Rule 4(b). Under these standards new procedun:s 
can be devised to get the case quickly before the 
court so that it can receive at least initial swfT atten
tion in another(20 days. For example, a stutement 

of IWints could be required from the defendant 
promptly. The trial court file could be sent forward 
il1lmediately. By providing adequate court reporters 
nnd typists, or by utilizing currently feasible com
puter innovations, the reviewing court could be 
furnished at the same time a complete transcript of 
the trial court proceedings. Thus, no later than 30 
d:n's from the sentence the reviewing court staff 
cu~ld give the case an initial study. 

Further steps would be guided by the circum
,tances of the case and the nature of the defend
nnt's contentions. Normally some time would be 
c\)osumed in the kind of prohing for latent issues 
uiseussed in Standards 6.2(3) and 6.3(3). l.n cns~s 
where no issues of substance are revealed either tn 

the defendant's papers or as U result of staff probing. 
a recommended per curiam could be prepared by the 
~l:lfT. accompanied by an explanatory memo~andum 
for the judges' use. The case could then be dIsposed 
of by the judges within another 30 days. Other cases 
would require more time [or briefing l oral argument, 
or decisionrnaking. But in any event, another 60 days 
-or a total of 90 days from sentence-is a reason
able period within which to conclude the litigation 

in the revieWing court, except in the most unusual 
cases. 

* A recommendation of the National Advisory Commission on 
Criminal Justice Standards and Goals published in 1973 
(Professor Daniel J. Meador, Reporter). 
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REPORT ON COURTS: FLEXIBLE REVIEW PROCEDURES* 

The reviewing court should utilize procedures that 
are flexible and tbat cnn be tailored in each case 
by the stIlfi' and the judges to insure maximum fair
ness, expedition, and finality through a single review 
of the trial court proceeding. 

4. Internal flexibility permitting the reviewing 
court to control written briefs and oral argument, 
including leen;ay to dispose of the case without oral 
argument or on oral ~rgument without written briefs 
on some or all of the issues; 

Commentary 

American appellate practice currently orcral~' 
under fixed, uniform rules. These rules prescribe IIdl
nite times for such steps as the filing of the tran
script and the filing of briefs by the parties; tl,.· 
length of oral argument nlso is fixed. Such rull', 
usually apply to both civil and criminal apPl·al,. 
and they apply regardless of whether the ca~c," 
simple or complex or whether there are subst:lnllal 
issues. Cases that take months to work thdr way 
through the process could be disposed of. in many 
instances, in a fraction of the time becaus!.! they 
:'lmtain either no issues of substance or only one or 
~'o relatively simple issues. This standard aban
J()ns such fixed rules for the various steps and 
kJ\'CS to the court, utilizing its staff as provided 
-n Standard 6.2, the authority to tailor proceedings 
~dividua1ly to the needs and complexities of each 
:.I5c.!. The principle here is that a case should con
~ume the amount of time and attention that it de
\trves, but no more. 

These standards contemplate distinctive proced
ures to be employed in reviewing criminal cases, pro
,"edures different from those ill civil appeals. Special 
.:haracteristics of criminal review justify this. The 
.:ases are relatively less complex than civil appeals. 
Criminal litigation is financed almost entirely out of 

public funds. There is an unusually strong public 
interest in expeditious disposition. A high percen
tage of the cases present no issues of substance. 
Moreover, the English experience in devising special 
procedures for criminal appeals has proven useful 
there. These standards do not contemplate special
ized judges deciding only criminal cases; the review 
procedures are specialized, but the judges are not. 

Flexible and distinctive procedures for criminal 
review are especially important in implementing the 
concept of unified review, under which provision 
must be made for receiving evidence outside the 
record and spotting issues not asserted by the de
fendant. There is an interrelnti9nship bet'.veen the 
flexible procedures provided for in this standard and 
the staff functions contemplated in Standard 6.2. 
Each is dependent on the other. 

Subparagraph 4 

To achieve maximum expedition of review with
out sacrificing fairness to the defendant, it is neces
sary for the review process to be free of fixed rules 
prescribing a uniform treatment for all cases. The 
'assistance of a professional staff makes it casier 
for a reviewing court to tailor procedures to fit the 
cases. A defendant has no right to any particular 
review procedure, so long as he is given a full con
sideration and is not treated in an arbitrarily dif
ferent fashion from other litigants in the same pos
ture. A defendant, for example, has no right to pre
sent his contentions in writing instead of orally, 
or vice versa. His right extends only to submitting 
his contentions and the supporting information by 
some reasonable means to the reviewing court. 

* A recommendation of the National Advisory Commission on 
Criminal Justice Standards and Goals published in 1973 

(Professor Daniel J. Meador, Reporter) 
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CRIMINAL APPEAI~S - ENGLISH PRACTICES AND 

AMERICAN REFORM 

Daniel J. Meador* 

EXPEDITION AND DELAY IN THE ENGLISH APPELLATE PROCESS 

Americans are curious about English appellate efficiency. The speed 
of the English process is legendary. But what is the reality? Quality 
is elusive and difficult to evaluate; but expedition and delay are suscep
tible at least to quantitative measurement, assuming adequate data are 
available. 

The matter can be viewed in two ways. One is to look at the time 
consumed in each of the successive stages of the appellate process. This 
would reveal the degree of expedition with which cases progress step-by
step through the system--at least in .terms of average time or of a typical 
range of time consumed at each step. The other is to look at the total 
flow of cases over a given period--for example, a year--to ascertain how 
ma·ny cases are filed, how many are disposed of, and what backlogs, if any, 
accumulate from year to year. The English process should be examined in 
both of these ways in order to get a reasonably complete picture of how 
expeditiously it functions in comparison with American systems of criminal 
appeals. 

Time Consumed in Successive Stages. The sequence of key steps in the 
typical English criminal appeal, from the point of conviction in the trial 
court through the single judge's action on the appellate application, is 
as follows: 

1. Defendant files application for leave to appeal. 
2. Registrar requests trial court to furnish trial 

documents. 
3. Registrar orders transcript from shorthand writer. 
4. Registrar receives trial documents . 
5. Registrar receives transcript . 
,6. Registrar refers case to single judge for action. 
7. Single judge grants or refuses leave to appeal. 

Though the Registrar's office maintains a sizeable quantity of 
statistics about the volume and nature of the work of CACD, complete data 
on time lapses between these steps are not assembled. To obtain such at 
present it would be necessary to examine the files in every case, an 
enormous task which has not yet been undertaken by anyone. Thus it is 
not possible here to give a solidly accurate set of figures. However, 
from samples and random information and from opinion among the Regis
trar's staff a rough picture of the time patterns can be derived. 

~10nroe Professor of Law, University of Virginia. Reproduced from a book 
of the same title published by the University of Virginia Press in 1973. 
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The estimated average time consumed from conviction to action by the 
single judge runs thus: 

From conviction to application 
From application to transcript 
From transcript to single-judge action 

Total 

28 days 
58 days 
10 days 
96 days 

The validity of a figure produced by adding averages is questionable. 
But in the absence of complete data it may be at least suggestive. A study 
of IG3 cases terminated in July, 1970, by action of the singla judge, showed 
that over half took more than four months from application to termination. 4 
The Registrar, however, thinks that the process has been accelerated in 
more recent months. This view is substantiated by a sampling of over 100 
cases terminated in December, 1971, by the single judge's refusal of leave. 
In those cases the average elapsed time from the application for leave to 
the single judge's action was approximately 49 days. If 28 days be added 
for the time from conviction to application, the total comes to 77 days--
or almost 2 1/2 months. 5 This is only through the single judge's action; 
if leave is granted of course more time will be taken for the hearing. 

In the United Sta.tes, the appeal systems most closely comparable to 
the English system are those in Virginia and West Virginia. Those are 
the only states in which all criminal appeals are structured on a dis
cretionary, leave-granting basis. 7 In Virginia--used here for compara
tive purposes--a defendant who wishes to obtain appellate review of his 
conviction first files a notice of appeal, and he then must file a 
petition for Tllrit of error in the state supreme court. He may, and 
usually does, submit a brief with the petition. This brief deals with 
the merits; it is essentially the same as the document filed later as 
the appellant's brief if the petition is granted. The petition may be 
granted by a single justice or by the court. If the petition is granted, 
designated portions of the record are printed, written briefs are filed, 
and the appeal is set for oral argument before the full court of seven 
justices. A single justice cannot finally refuse a petition. A single 
justice cannot finally refuse a petition. Though the court's internal 

4Zander, Legal Advice and Criminal Appeals: A Survey of Prisoners, 
Prisons, and Lawyers, [1972) Crim. L. R. 132, 167-68. 

5These figures include both sentence and conviction appeals. 
Sentence appeals are typically disposed of more expeditiously than con
viction appeals. 

7Virginia appellate procedure is governed by Rules 5:1 through 5:15 
of the Rules of the Supreme Court of Virginia (follow~ng Title 8 of the 
Virginia Code, 1950). West Virginia appellate practice is governed by 
W.Va. Code, Sees. 58-5-1, 58-5-6, 59-5-9, 58-5-10 and by Rule II of the 
Rules of Practice of the West Virginia Supreme Court, W.Va.. Code Appendix. 
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practice is not clearly known, apparently a refusal--in effect an af
firmance of the conviction--must be agreed to by two or more justices 
in order to be final. If the appellant so desires, a transcript of the 
entire trial proceeding is typed and forwarded to the appellate court 
for use in passing upon the petition for writ of error. 8 

To provide suggestive comparative data on expedition, 30 criminal 
ca~.'es brought to the Virginia Supreme Court during 1970 were randomly 
seh'cted as a sample. 9 The average time lapses, in days, in these cases 
were as follows: 

Ftom conviction to notice of appeal 
From conviction to petition for writ 

of eT.rQr lO 
From petition for writ of error to 

st~te's bri~f in opposition 
From hrief in opposition to court's 

grant Qr refusal of petition 

70 

230 

33 

96 

If one wishes to add averages, the total here for the time from conviction 
to the court's action on the petitibn is 359 days. 

As is typical in American appellate procedures, the times within which 
these various steps must be taken are fixed by rules. The maximum time, 
under the Virginia t;"ules, which should elapse from final jur.;" 'ent of con
viction to the poin~ where the petition for writ of error i.' ready for 
appellate court action is 134 days. Yet these figures (usin5 the total 
of the averages of each stage) show an average of 263 days being consumed 
before the petition is ready for the court's action--129 days (4 months) 
beyond the date where the petition should in theory be ready for action. 
Either the rules were not complied with or the court freely granted ex
tensions of time. 

8For a detailed discussion of the Virginia Supreme Court's work, see 
Lilly and Scalia, Appellate Justice: A Crisis in Virginia?, 57 Va.L.Rev. 
3 (1971). 

9The docket numbers of all criminal cases in which petitions were 
filed from Jan. 1 to Dec. 31, 1970, were put into a computer programmed 
to produce random numbers. The first 30 of those random numbers were 
taken as the sample cases. 'rhe data were then collected from the files 
on each of those cases in the clerk's office. 

10This was also the average time from conviction to the filing of 
the transcript in the appellate court. Common practice appears to be 
that defendants' lawyers file petitions for writs of error and trial 
transcripts at the same time. 
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A closer laok reveals that appellant's delay in filing the petitian 
for writ of errar is respansible far much af this pratracted time. Under 
the Virginia rules, the convicted defendant is required to. file his peti
tian in the state supreme caurt within 4 manths fram judgment (120 days 
in raund figures). But as seen abave, the average time lapse in this 
step is 230 days--nearly twice the officially specified time. This 
excessive d~lay could be due to. delay in the reporter's preparation of 
the typed transcript, which normally includes the entire trial court 
praceedings. The data show that the transcript and the petitian are 
typically filed 'at the same time. This apparently results from a 
practice in the bar of awaiting the transcript be fare prepari'ilg the 
petitian. Given this practice, the date of filing the petitian will be 
QG~~~~ined by th~ reporter's completian of the transcript. On the other 
hand, the delay could result from a peculiar Virginia practice whereby 
trial judges often do. nat enter an appealable judgment until a new trial 
mation is disposed of; that may be weeks aft3r the canclusian of the 
trial caurt praceedings. 

In any event, if these figures reflect reality in the Virginia leave
granting process, the Virginia procedure takes approximately four times 
as long to function as the English leave-granting procedure. l1 

Three features of the Virginia pt.Jcedure probably account for much 
of this comparative delay. First, the defendant is allowed faur months 
in which to file his p~tition; whereas in England the caunterpart step-
filing the application for leave to appeal--must be taken within 28 days 
(the only time limitation fixed by law in the .English appellate process). 
Hawever, since the Virginia transcript is being prepared during this 
four-month period, 'a portion of this time may be comparable to. that con
sumed in England in assembling the papers after the application is re
ceived by the Registrar. Secand, in Virginia the defendant has an option 
to. order a complete transcript of the trial proceedings (whether or not 
it is really essential) and he usually does j~·t that. Thu court, unlike 
its English counterpart, has no contral over ·i..raIlscript contents. What
ever length of tr.anscript the defendant arders must be typed before the 
petitian is ready for appellate consideratian. More than that, lawyers 
generally think that the transcript must be typed before the petition 
can even be prepared. Tnird, the petition itself is often in effect a 
fullwlength brief for appellant, and this requires time to prepare. 
Beyond these three f(:atures, it should be mentioned also that, while 
the. Virginia caurt has a staff attorney who assists with criminal 
appeals, there is nothing camparable to the comprehensive staff 
management provided by the English Registrar.1.2 

._.--------
llIl~rsons familiar with the Virginia court's work have suggested 

that the pracess has been accelerated somewhat since the 1970 cases used 
as the source of these data. But more recent', camparable figures are not 
presently available. 

l2Under the Appellate Justice Project Clf the National Center for 
State Courts, a professional staff was set up in 1972 in the Suprene 
Court of Virginia. Staff work and the new procedures which flow from 
it might substantially change the time patterns in that court. 
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Consider now the additional time which is consumed in the appellate 
process beyond the point where the court grants leave to appeal. In the 
English court the figures of 2 1/2 or 3 manths given earlier cover only 
the elapsed time fram the canvictian through the action of the single 
judge. Where the single judge refuses leave, added time may still be 
taken in the approximately 35 to 40% of the cases in which defendants 
can be expected to renew their applications, as earlier figures shaed. 
Defendants have 14 days within which to take that. step. Those renewed 
applicatians will then be referred to. two judges far action. From one to 
three weeks usually elapse before a ruling is made. If the application is 
again refused, the case is terminated. If it is granted, the appeal is 
set far a hearing. Thus a renewal will extend the dispasitianal time by 
samething like a manth at a minimum. 

Where leave to appeal is granted, the time lapse from that point to 
the date the hearing is actually held is typically from one to. two months. 
There is no clear explanatian for that delay other than the large volume 
of cases. Normally the date of the hearing is also the date af final 
termination of the case. Thus four to six months is a common length of 
time consumed in the disposition of appeals heard on their merits by the 
full caurt. 13 

In the English Court of Appeal approximately six manths seem to be 
an average length of time from conviction to appellate dispOSition, where 
leave to appeal i.s granted. In Virginia the overall time in these sample 
cases, far the comparable stage of the .appeal, was over three.. times as 
long. Indeed, an average af a year's lapse came between the granting of 
the petition (leave to appeal) and the appellate decision. It seems clear, 
whatever the reason, that if the data fram the 1970 cases are representaw 
tive, the I~iscretionaryfl approach to appeals does nat op~rate to expedite 
appeals in Virginia. 

) 

Features in the Virginia procedures, after grant of the petition, not 
found in the English system, which appear to contribute substantially to 
delay are the following: (1) the requirement that the recard be printed, 
(2) the time allowed far the filing of written briefs, and (3) the time 
taken by the court following oral argument to decide the appeal and to 
prepare a written opinion befare announcing the decision. The abse.nce 
of these features permits the English appeals pracess to move with 
relative rapidity. 

Expedition and delay in the English and Virginia leave-granting 
systems may be compared briefly with time consumed in systems where 
every appeal comes as a matter of right, and there is no leave-granting 
mechanism. The Appellate Division of the Superior Court of New Jersey 

13In a sample of 50 cases d~sposed of by the full court in December, 
1971, either as appeals or as app.lications determined by the full court, 
the average time which elapsed from applicat:i.on·for leave.ta appeal to 
final disposition was 26 weeks, or approximately 6 1/2 months. 

20 



is an example. 17 Based on data from 30 randomly selected cases docketed 
in that court in 1970the average number of days elapsing between the key 

steps was as follows: 18 

From sentence to notice of appeal 
From notice of appeal to appellant's brief 
From appellant's brie~ to appellee's brief 
From appellee's brief to oral argument 
£rom oral argument to decision 

68 
160 

60 
119 

22 

The average total time which elapsed from sentence to appellate decision 
was 409 days--or approximately 13 1/2 months .• According t~ official 
statistics based on all appeals disposed of by this court 1n 19?0-71, the 
aver8ge time elapsed from the taking of the appeal to the appellate de-

12 1 t·h 19 These periods are approximately twice that of 
cisio.n :;,'as . man s. 
the overall English time, but substantially less than the Virginia time. 

The California Court of Appeal is an intermediate appellate court 
with criminal appeal jurisdiction similar to the New Jersey Appellate 
Division. However, the California court is divided into di~trict benche~, 
each of which exercises appellate jurisdiction within a.def1ned.geograph1-
cal region. A study of 253 criminal appeals processed 1n 1970 ~n ~he 
First Appellate District revealed the average number of d~OS elaps1ng 
between various points in those appeals to be as follows: 

From conviction to notice of appeal 
From notice of appeal to filing of 

record in appellate court 

o 

99 

l7This is an intermediate court of statewide jurisdiction. The 
Supreme Court of New Jersey has jurisdiction to review the App:llate 
Division's decisions; in some cases the review is obligatory, 1n others 
discretionary. PractIce in both of these courts is pursuant to Part II 
of the Rules Governing the Courts of the State of New Jersey. 

18The sample cases were randomly selected by a computer in the same 
fashion that the Virginia sample cases were selected. See note 9, supra. 
An average figure on time consumed in filing,the trat;script,in the a pp;l
late court is not given because the informat10n read1ly ava1lable on t~at 

. point was not sufficient to allow a meaningful computation. 

19Annual Report of the Administrative Director of the Courts, New 

Jersey, 1970-71, p. r6. 

20The results of this study, from which the figures in the text are 
drawn, are reported in detail in Christian,. Delay in Criminal Appeals: 
A Functional Analysis of One Court:'s Work, 23 Stan.L.Rev. 676 (1971). 
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Preparation of appellant's brief2l ' 133 
From appellant's brief to appellee's brief 100 
From appellee's brief to decision 133 

The average overall elapsed time from conviction to appellate decision was 
498 days, over 16 months. 

The striking aspect of the time consumption in all three of these 
American appellate courts is that at every stage in the appellate process 
the time was much longer--sometimes drastically longer--than that authorized 
by the court's governing rules. 22 In none of these courts, during the 
period from which the data were drawn, was there a central staff, Thus 
the progress of the appeal was left almost entirely to the pull and haul 
of the adversary process. That is the typical American system. If an 
opponent does not insist on compliance with the time limitations in the 
rules, a court is not apt to do so. Since the courts are without staffs, 
they really have no effective way of operating otherwise. There is no 
court official charged with affirmatively monitoring the appeal, and the 
judges themselves hardly have time for such a job. The judges could help 
by not granting extensions of time as freely as they do. Extensions of 
time constitute a significant factor in delay, but the largest single 
factor is the absence of central court control. The figures from these 
three courts make a compelling case for the concept of English staff 
management. 

The English are, of course, not free of problems. Some are peculiar 
to that system; others they share with American appellate courts. The 
evidence suggests that expedition in adjudicating English criminal appeals 
is retarded chiefly by the following, though not necessarily in equal 
measure: 

1. Extensions of time)to file applications for leave to appeal; 
2. Transcript preparation time; 
3. Opportunities to submit new evidence to the appellate court 

and to call witnesses; 
4. Time required for the appellate court to reach an appeal for 

hearing, once the appeal is ready for hearing. 

By comparison, a summary list of the major factors producing delay 
in American criminal appeals would have to include at least the following: 

2lFor privately retained counsel this time was measured from the 
filing of the record. For appOinted counsel this time was measll1!ed from 
the appOintment. Id. at 692, note 109. 

22The California appellate rules are described in the study cited 
in note 20, supra. For the Virginia rules anrl the New Jersey rules, 
see notes 7 and 17, supra. 
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1. New trial motions with appellate machinery suspended until 
disposition made of the motion in the trial court; 

2. Transcript preparation time; 
3. Brief writing time consumed by lawyers for both sides; 
4. Opinion writing time, and reserved decision time, i.e., 

time spent by judges following oral argument in reaching 
decisions and in preparing written explanations of the 
decision. 

Of the major delay-producing factors in the English and American 
appellate cou'!;ts, there is only one common to both countries--transcript 
preparation time. This appears to be about equally plaguing, but it also 
appears to be' nearing a .solution. 23 Though precise comparisons are dif
ficult, it is reasonably clear that the peculiarly American delay
producing procedures--new trial motions, written briefs, reserved deciSions, 
and written opinions--consume more time collectively than the delay
producing procedures in the English system. The absence of'these features, 
apart from anything else, should give the English Court of Appeal a sub
stantial advantage in speedy adjudication over its American counterparts. 
Indeed an American might wonder why an English appeal is not disposed of 
in less than the six months which seems to be common, since the procedure 
there is free of the very substantial time-consuming procedures built into 
the American system. 

Comparing the workloads of CACD and the United States Courts of Appeals 
may be i.nteresting if not especially helpful. During fiscal 1971 there 
were 12,788 appeals filed in all eleven, Courts of Appeals throughout the 
United States. There were 97 authorized judgeships for those courts. Thus 
there was an approximate annual caseload of 130 appeals, civil and criminal, 
per judge. In CACD, prior to 1972, approximate.ly 50 judges sat part-time 
on criminal appeals. With 8,280 applications filed in 1970, the load was 
approximately 165 per judge. In 1971, with 6,309 applications filed, the 
load was 126 per judge. These comparisons may be misleading for at least 
two reasons, both stemming from incomplete data. One is that the case 
filings are not adjusted to take out appeals abandoned or disposed of at 
an early stage with no significant judicial involvement. The other is 
that the civil appeal and trial loads of the English judges are not known. 
They add very substantially to their work burdens. The data would need 
refining in other respects even to approach meaningful comparisons. 

23 . 
See Short and Ruthberg, A Study of Court Reporting Systems, Vol. 1 

(NBS Report 10 641, Dec. 1971). Computerized production of transcripts 
seems close to being perfected. However, the monetary costs will probably 
retard widespread utilization for some time. Though transcript preparation 
time may be drastically reduced, the problem of transcript bulk as it 
affects the judges' reading time must still be considered. 
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.Neverthele~s, putting together. the~annual productivity of CACD with 
the f~gures on t~me lapses between the various stages of appeals, one 
gets a picture of expedition and delay in that court which looks as good 
as any and better than most to be found in the United States. And if 
consi~eration is gi~en to t~e fact that everyone of the CACD judges is 
devot~ng a substant~al port~on of his time to other judicial affairs 
the co~rt's quantitative performance becomes one that any American ' 
court ~s apt to envy. 
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APPELLATE EXPERIMENTATION IN THE UNITED STATES 

Much has been paid in previous pages about efficiency and expedition. 
Mounting docket pressures, coupled with long-time failures to modernize 
court processes, have fed a growing search for more expeditious means of 
handling litigation. Concurrently, though, a view has developed that 
efficiency is at odds with ~due process.1 The argument seems to be that 
a full and fair consideration of a case, with ample time for judgment, 
is not likely to be had through procedures that are "efficient. 1I Surely 
that is not so. 

On the contrary, due process today is threatened by the inefficiencies 
which afflict courts all across the country. Unless antiquated, wasteful, 
and cumbersome procedures are replaced by those more rational and expedi
tious, the courts may find themselves unable to afford deliberative, due 
process adjudication to any litigants. The machinery may simply grind 
down under the overload, while public respect for legal institutions 
erodes correspondingly. The legal order is not p<)werless to deal with 
this threat. The whole point of introducing more efficient ana better 
structured appellate processes is to make it possible for the courts to 
have time for reflection and study and hence sound. judgment on contested 
issues of substance, in the face of unprecedented caseloads. Efficiency 
is a means, not the end. Properly understood, it is a rubric for new 
ways in court procedures of eliminating steps whi.ch serve no purpose, of 
eliminating long lapses of time where nothing happens, of eliminating 
pages of written material which contribute nothing of value to the judge's 
deliberations, of relieving judges of chores which do not require judicial 
attention, and so on, all to the end of making it possible for the indis
pensable process of judgment to function on an informed basi8 and within 
some acceptable period of time. Thus, viewed in proper perspective, 
efficiency and expedition are the handmaidens of due process. 

It is in that perspective that the English criminal appeals system 
has here been examined. In a quest for fresh ideas for American appellate 
reforms, answers have been sought primarily to two questions: (1) What 
are the procedures and machinery which enable the English Court of Appeal 
to adjudicate its extraordinarily large volume of criminal appeals? 
(2) Which, if any, features of that English system might arguably be tried 
in American courts to work improvements in our criminal appeals process? 

Agenda for American Experimentation 

While the adaptability of English procedures cannot be established 
on present data, this study has assembled an array of ideas for appellate 
experimentation. American adaptation of a particular idea may call for 
considerable variation from the precise English version. Imaginative 

1 
See, e.g., Bazelon, New Gods for Old: "Efficient" Courts in a 

Democratic Society, 46 N.Y.U.L.Rev. 653 (1971). For a more balanced 
discussion, see Greene, Court Reform: What Purpose?, 58 A.B.A.J. 247 
(1972) . 
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thought is needed. It is 'possible that SQme of the English devices might 
inspire a creative American court to develop an entirely novel way of 
handling appeals, different from that currently employed in any Anglo
American court. 

To provide a convenient checklist of experimental possibilities, 
the distinctive features of the ~nglish criminal appeals system are 
summarized here in oUlline form. 

English Criminal Appeals: The Key Features 

I. The Appellate Court: Structure, Staff, and Procedures 

A. Numerous and non-specialized judges, sitting in shifting 
panels of three. 

B. Substantial involvement of trial judges. 
C. Central professional and administrative staff handling 

all cases. 
D. Frocedures specially designed for criminal appeals, 

distinct from civil appeals procedures. 
E. Comprehensive official forms covering every step in the 

process. 
F. Blending of new trial motion, direct appeal, and post

conviction proceeding into a single review. 

II. Transition from Trial to Appellate Court 

A. Initial paper filed by defendant in appellate court 
setting out grounds for reversing conviction. 

B. Affirmative professional staff management, at the 
appellate level, displacing the adversary process 
and operating Without fixed rules in defining and 
assembling the r~cord and in placing the case before 
the court for action. 

C. Transcript content determined through tailor-made staff 
decisions based on the grounds of appeal in each case; 
reliance on trial judge's summing up, dispensing with 
all or part of the transcript of the evidence. 

D. Immedia te transfer of all issues to appellate court, 
whether or not revealed by the record; no new trial 
motion; no ccllateral attacks on convictions. 

III. Decisional and Dispositional Techniques 

A. Initial single-judge screening to determine arguable cases 
to be heard by three-judge panel; opportunity in de
fendant. to renew a refused application before two judges. 

B. Heavy reliance by screening judges on trial judge's summing 
up. 

C. No written briefs. 
D. Flexibility in obtaining additional information and in 

receiving evidence, including testimony of witnesses. 
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E. Blending of appellate review with new trial motion practice 
and post-conviction hearing. 

F. Open conference nature of the hearing. 
G. Reliance on oral presentation by counsel; no fixed time 

limit. 
H. Prompt decision from the bench, announced orally with a 

statement of ~easons. 
I. Wide leeway allowed trial judge. 
J. Review of case as a whole, as distinguished from review 

for error in the record. 
K. Emphasis on doing justice, with no more law-making than 

inescapable. 
L. The proviso, permitting court to uphold convictions where 

there may be error, if no miscarriage of justice occurs. 
M. The !funsafe or unsatisfactory" verdict provision, permitting 

court to quash a conviction even though there is no error 
and the evidence is sufficient to support the verdict. 

N. Finality of appellate disposition. 

IV. The Personnel and the Law 

A. A competent, professional judiciary, selected on non-political 
considerations. 

B. A competent bar, representing defense and prosecution inter
changeably and presenting cases in court with candor and 
detachment. 

C. Mutual trust among judges and lawyers. 
D. Trust in and reliance on the court's professional staff. 
E. Small body of" decisional law. 

Some of these practices or devices can be found here and there in 
American appellate courts. But there is no single American court which 
employs them all or even a substantial number. And no one of these 
English features has yet gained wide popularity among appellate courts 
in the United States. As the need for reform becomes more urgent and 
more apparent, perhaps more of these features will be tested. Then the 
useful can be retained and the unworkable discarded. 

Designs for Criminal Appeals 

To go beyond this checklist of ideas, specific designs are tendered 
below for new criminal appeals procedures in American courts. The designs 
draw upon features of the English system, but they are not precise copies. 
They draw also on ideas put forward in this country in recent years. In 
addition, they may contain some altogether new elements. These proposals 
furnish blueprints for structures and procedures which, though novel as a 
whole in this country, might fit into the existing structure of any number 
of state or federal appellate courts, with perhaps minor modifications to 
accommodate to local conditions. The purpose in spelling out these pro
cedures here is to furnish models for interested courts, which, if not 
adopted entirely, can nevertheless provide a beginning point for de
signing a locally acceptable scheme. 
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1. Within Existing FrQmeworl<.~-Review 
Limited to the Record 

Presented first iaa design which continues most of the basic scope 
and form of appellate review as it currently operates in the United States. 
The new trial motion remains available and separate from the direct appel
late procedure, as do post-conviction collateral attacks. Direct appel
late ~eview remains limited to the record. The novelties of the deSign 
are aLmed not at changing the basic structure of review, but at speeding 
up review within the existing structure. 

The main thrust of the proposal is to bring a criminal appeal before 
the reviewing court not later than 30 days after the conviction. Final 
disposition can be made of insubstantial cases within a short time there
after. Those of more substance would get further attention, and would, 
in any event, be disposed of within two to three months of the conviction. 
The plan strikes at f.le major causes of delay in the traditional style of 
direct appellate review: lack of adherence by the parties to prescribed 
time limitations, transcript preparation time and unnecessary transcript 
bulk, lawyers' brief writing time, and judicial opinion writing time. 
The central feature of the plan is a staff of lawyers within the appel
late court; around the staff a procedural arrangement is designed to 
overcome those major delay-producing features. 

This plan is designed for an appellate court in which the first re
view of a conviction takes place. The court could be the highest in the 
state or it could be a state or federal intermediate appellate court. 
Whether the forum's governing law labels the appeal "of right" or "dis
cretionary" is not controlling for this purpose. The point is that the 
proposed procedures are intended for any court to which a convicted 
defendant may present his case for review, directly from the trial court. 

. . For the~e procedures to~function, at least through the early stages, 
Lt LS essentLal that defendant's trial counsel handle the appeal. His 
knowledge of the proceedings is indispensable to launching the case in 
the appellate court. This idea, like some other features of the deSign, 
is not novel. The Judicial Conference of the United States has recommend
ed it, and at least some appellate courts already follow this practice.2 

The plan begins with the premise that there are sound reasons for 
having special procedures for criminal appeals~ unlike those for civil 
appeals, even within the same court. The main features are these. 

2 
Report of the Proceedings of the Judicial Conference of the United 

States, Oct. 28-29, 1971, p. 56. The Fifth Circuit for some time has 
followed this practice, to the extent feasible. The Second Circuit has 
adopted this as a policy in its Plan to Expedite the ProceSSing of 
Criminal Appeals, promulgated in response to the Judicial Conference 
resolution. 
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A. Professional Staff. The procedures hinge on a central staff of 
permanent, full-time attoLneys within the appellate court. Staff size 
will, of course, vary with the volume of appeals. Any appellate court 
in the United States, with jurisdiction over criminal appeals, would 

. need a minimum of two staff attorneys. Typically three or four would 
probably be required. The number could be much larger in a high-vo~ume 
court. The staff should :Lnclude attorneys who are reasonably expenenced 
in the law; some but not all coulq be on the model of a judge's personal 
law clerk, just out of law school. 

Heading this professional group should be a Chief Staff Attorney, 
a lawyer of substantial experience and solid professional credentials. 
He would be responsible for supervising the entire work of the staff; 
he would be the point of contact and line of communication between the 
staff and the court. Depending on how working relationships developed, 
however, it might be convenient for individual staff attorneys to deal 
directly with the judges in connection with specific cases. 3 

B. Procedure. Given the central professional staff, the' procedures 
for criminal appeals could be as outlined below. Obviously not all of the 
details set out here are essential; this is simply one way the process can 
be designed. Variations can be made while preserving the essence of the 
scheme. 

1. Taking the Appeal. The initial step by the convicted de
fendant to set an appeal in motion should be required within a short 
time, say 10 days, after sentence. This step should be accomplished by 
flling a simple written statement (notice of appeal) that an appeal is 
being taken from the specified conviction. Copies should be filed 
simultaneously in the trial and appellate courts, with a copy sent to 
the prosecuting attorney. It is crucial to the concept of central ap
pellate staff management thae the professional staff in the appellate 
court know immediately when an appeal has been taken. The case can 
then be formally entered in the appellate court files and staff monitoring 
commenced. 

2. Readying the Appeal for Staff Action 

a. Immediately ~pon receipt of a notice of appeal the 
trial court clerk shall notify the judge who presided over the trial that 
an appeal has been taken. The j:udge, t<tithin 10 days of the filing of the 
notice of appeal, shall transmit 1;0 the appellate court (with a copy to 
the clerk of the trial court) a copy of his instructions to the jury, 
or, in a non-jury case, a copy of his findings of fact and conclusions 
of law. If the judge's instructions or fi.ndings do not include a reason
ably full summary of the evidence, the judge shall prepare and file such 
a summary in addition to VC~ instructions or the findings. 

3The eX!?e~:i.~lces gai:ted in the Appellate Justice Project of the 
National Cen:l:er for $t~t:l.~CQU'12ts should shed light on the possible roles 
of staff la~yet'.1 and t,h~ ~l'1Eocedures which can be employed with staff 
assistance. 
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b. Immediately upon receipt of a notice of appeal the 
trial court clerk shall transmit to the appellate court the originals 
of all papers and exhibits in the trial court files. In addition the 
clerk shall transmit to the appellate r.ourt a photo-copy of the docket 
entries or other formal records maintained in the trial court concerning 
the case. 

c. Within 7 days after the 110tice of appeal is filed, the 
appellant shall transmit to the appellate court, with a copy to the pro
secuting attorney, an Appellant's Statement of Points. This shall be a 
brief typewritten document, not exceeding three legal size pages double
spaced. This statement shall list succinctly the points the appellant 
desires to present on appeal--that 1.S, the grounds on which he asserts 
that his conviction should be overturned. Each point should be accompa
nied by a brief indication of the facts essential to its conSideration, 
if these are not revealed by the statement of the point itself. Argument 
should not be included, but an indication of the legal theory supporting 
each point may be given. Citations to statutes and decisions deemed to 
support directly the appellant's contentions may be included (limited 
perhaps to 3 decisions per point). 

d. Within 7 days after the filing of the Appellant's 
Statement of Points, the prosecuting attorney shall transmit to the 
appellate court an Appellee's Statement, with a copy to appellant. 
This statement, in content and length, shall be subject to the rules 
governing the Appellant's Statement, as outlined above. It shall re
spond directly to each of appellant's points. 

e. If, by the date the Appellee's Statement is filed, 
there is available a transcript of any or all of the trial court pro
ceedings or a statement of facts agreed to by both parties, it may be 
filed in the appellate court. But no delay in the other steps outlined 
above will be allowed for th~t purpose. 

3. Staff Action. The professional staff will monitor the 
appeal from the point that notice of appeal is filed, so that in instances 
of non-compliance with the time limitations prompt follow-up can be taken. 
In monitoring the appeal to insure adherence to the rules the staff will 
deal directly by telephone with the persons involved (trial clerk, 
lawyers, trial judge). Effective sanctions shnuld be available to the 
appellate court for delinquencies without compelling justification. 

When all of the steps outlined above have been taken, the appeal is 
ready for initial consideration by the professional staff. A case normally 
will be assigned to a specific staff attorney, subject to supervision by 
the chief staff attorney in whatever degree seems appropriate in the 
particular setting. 

a. The staff attorney will promptly study the Appellant's 
Statement of Points and the Appellee's Statement in light of all the 
information contained in the trial court entries, the trial judge's Sum
mary of the evidence, and the papers and exhibits from the trial court 
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file. He will undertake legal research, .if necessary, to enable him to 
form a judgment about the possible merits of appellant's points. Based 
on this study, the sta,ff attorney will then take one of the steps below. 

b. If the staff attorney can determine from the papers then 
available to him that no one of appellant's contentions has sufficient 
merit to justify argument or to require a transcript, he shall write a 
memorandum (for the judges' use only) setting forth his conclusions and 
the reasons for them; he shall also prepare a recommended per curiam 
opinion affirming the conviction. This opinion, though brief, should 
indicate the reasons why there is no merit in appell&nt's points. All 
the papers in the case, along with the staff memorandum and the draft 
opinion, shall then be sent to the three judges to whom the case has 
been assigned for decision. 4 If all three judges agree with the staff 
attorney's conclusions, the conviction will be affirmed and the per 
curiam opinion will be issued. The judges of course may edit the per 
curiam as they please. However, if anyone o:E the judges objects to 
disposing of the appeal in that postul~ or by that means, the case will 
be returned to the staff attorney where further steps will be 'taken, as 
described below for cases of more substance. 

c. If after his initial study of the case the staff 
attorney is of the opinion that the appeal cannot appropriately be dis
posed of by per curiam opinion without more, as outlined above, he may 
take anyone or all of the steps described hereafter. Such steps will 
also be taken if the staff attorney had originally recommended pet" 
curiam disposition and the case was returned because one or more judges 
disagreed; in that event the judges may have directed the steps that they 
desired to be taken. Thus, though the following steps are discussed in 
terms of staff attorney decisions, they may also be taken by the staff 
pursuant to judicial direction. 

d. If the staff attorney deems all or part of the tran
script of trial proceedings to be essential to a sound decision of the 
issues, he shall order the necessary portions of the transcript. He 
should use the most expeditious means of doing this, whether that be by 
dealing directly with the court reporter, or the trial court clerk, or; 
the lawyers. 

e. If the staff £lttorney deems adversary argument to be 
essential to a sound disposition of the appeal, he shall recommend, 
subject to the approval of the court, whether such argument should be 
presented by written briefs or by oral argument, or both. For experi
mel:1tal purposes some cases might be set for oral argument without briefs, 
wh:Lle other cases would be dealt with on briefs without oral argument; 

4It is assumed 11 .. re that the court normally decides appeals in 
three-judge panels. The procedure could be the same whatever the size 
of the deciding panel. 
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the experience would be valuable. In an~ event, the staff attorney shall 
notify the lawyers for both sides of the precise issues on which argument 
is to be presented and in what form. If briefs are to be filed, a due 
date shall be specified; in no event should more than 30 days be allowed. 
Simultaneous filings of briefs by both sides might be tried experimentally. 
If oral argument is to be held, an early date shall be fixed. 

f. If the staff attorney has called for either a transcript 
or written briefs, or both, he shall prepare a memorandum for the court's 
use, after the receipt of these items. This memorandum shall present the 
substance of the staff attorney's research and conclusions on the issues, 
and shall make recommendations as to the disposition of the cas~. The 
staff attorney's recommendations may be as follows: 

1. If he has not already directed oral argument, he 
will recommend that such argument be held or not be held. If he recommends 
oral argument, he will inform the clerk's office and send the case to th.' 
judges. 

2. If he cOltcludes that the appeal can be disposed of 
without oral argument and without a full-length opinion, he shall prepare 
a recommended per curiam op~n~on deciding the case, with reasons stated, 
and send the case to the judges. 

3. If he conclUdes that the case requires a full. 
length op~n~on (with or without oral argument), he shall so recommend, 
but he shall not undertake to draft the opinion. The caAe then goes tD 
the judges. 

C. The Court's Role in Relation to the Staff. The concept which 
must be preserved in any appellate staff arrangement is that judges, not 
staff, decide cases. The staff's role must be limited to assisting the 
judges. Consistently with this conception, a professional staff can make 
many decisions connected with the shaping of the appeal for judicial 
consideration, and a staff can make recommendations as to how a case 
should be handled. The specific procedures suggested above are con~ 
structed along that line. They give the staff an important role in the 
appellate process, but they leave the judges in control. 

Ultimate judicial control can be seen in each of the potential staff 
actions outlined above. If thH stafi! recommends per curiam affirmance on 
the initial papers, without aq~ument or transcript, anyone judge can call 
for more. If the staff recomm~mds [7.0 oral argument, a judge can disagree 
and have argument heard. If the jU'.:lges think written briefs desirable~ 
even though the staff has conc10ded otherwise, briefs can be ordered. 
r,f the judges think that more transcript is necessary than the staff has 
ordered, the additional transcript can b~ obtained. The judges can write 
a full-length opinion even though the staff has suggested a per curiam. 
Thus on every aspect of the appeal the judges remain the decision makers, 
as to both procedure and substance. With a competent staff, attuned to 
the court's jurisprudence, however, there should be a relatively high 
degree of agreement between staff recommendations and judicial views. 
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Staff action on a case, generally speaking, will terminate once the 
case is in the judges' hauds. Aft.~c~ staff action is completed, the judges 
normally will proceed etthe~ to decide the case an~ issue the staff's re
commended per curiam opinion (Cir an edited version of it), or they may 

'decide the case with a full-length opinion of their own, or they may hear 
otal argument and. then agree upon the appropriate type of O:1inion to be 

issued. 

Flexibility is a characteristic of this plan. Plenty of room is left 
for experimentation and for tailoring the procedure to the case at hand. 
For example, the staff and the judges might agree to channel some cases 
promptly to oral argument, without transcripts or briefs, with a determina
tion to be made by the judges from the bench as to the appropri~te next 
step, if any. After argument such a case could be decided on the spot, 
with a brief per curiam opinion deliver'ed orally from the bench. Or the 
judges might conclude after hearing argument that written briefs, directed 
to specified issues, would be necessary to insure an informed, fair deci
sion; they could issue oral directions to the lawyers accordin~;ly. Or the 
judges might direct tbat certain portions of the transcript be supplied, 
with decision reserved until they are received. It is impossible, and 
undesbable, "to attempt to spell out all the variable ways in which a 
court with a competent staff, not strapped in by rigid rules, can deal 

with appeals. 

The plan reflec;tb several of the key fe~ttures in the English system. 
Flexibility is one. Another is affirmative staff management with con
siderable departure from the adversary system. But there are modifications: 
the adversary proceBs is left operative up to u point in shaping the appeal, 
and fixed time limits are prescribed in the early stages to insure that the 
basic papers get to the appellate court quickly so that staff control can 
come into play. ' The Appellant's Statement of Points is a beefed-up counter
part of the English application for leave to appeal. The proposed per 
curiam dispositions without transcripts or oral arguments resemble the 
English single-judge procedure, except tha t here three judges make a final 
decision, with no renewal possibility, arid the merits of the case are 
looked at more carefully. The option of oral argument without briefs is 
of course drawn from ,the English practice, as is the option of orally 
announced decisions from the bench. 
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EXPEDITING REVIEW OF FELONY CO~VICTIONS AFTER TRIAL* 

I. GENERAL PROPOSITIONS 

An ap~ea: is the last stage in the criminal process which begins with 
arrest or ~nd~ctment and ends with the appellate disposition. The appel
late p~ase of criminal cases now takes much too long. The time from filing 
o~ not~ce of~ppeal to decision by the appellate court can be radically cut 
~~thout ~o~erLng t~e quality of justice. There is a strong public interest 
~n exped~t~ous reVLew in criminal cases. It is widely believed that the 
deterr~nt impact of criminal law is blunted by protracted adjudication. 
The gUL~ty defendant should promptly be placed under supervision and, when 
approprLate, taken off the streets and incarcerated. The innocent defendant 
should be cleared without delay. To achieve a fair and expeditious review, 
to be completed within 90 days from imposition of sentence, the Committee 
endorses and recommends acceptance of the following propositions: 

1. Procedures for criminal appeals should be distinctively designed 
in light of the special considerations presented by review in criminal 
cases. These procedures may differ from those in civil appeals. l 

2. ?riminal ~ppeals should be monitored or proctored by the appellate 
court to Lnsure that they progress without unnecessary delay and within the 
times required by the governing rules. 

3. A central staff of lawyers, similar to that used in England, should 
,be provide~ in the ap~ellate,court to assist the judges in the ways specified 
hereaft:r. T~e Comm~ttee at present takes no position on the composition 
or prec~se dut1.es of the staff, ,other' than as indicated below. The head of 
the staff should be an able, experienc'ed lawyer. The staff ,might also be 
used to process civil appeals if the particular court considers that de-
sirable. ' 

lThis is the Epglish view, which has been praised for demonstrated 
soundness i~ pra~t~c~, It proceeds from the premise that '~eatures unique 
to appeals ~n crLm~nal cases ... give a distinctive character to [such] 
l~tigatio~ and jus~ify the tailoring of appellate proceedings in ways that 
mL?h~ be ~napproprLate or unnecessary in civil litigation." D. M·eador, 
Cr~m~nal A~pe~l~, English Practices and American Reforms (The University 
Press of V~rg~n~a, 1973) p. 13 [cited here as Criminal Appeals] . 

.2 :Professor Meador ha.s lucidly described the make-up and duties of the 
central staff of permanent full-time attorneys utilized in the English 
Court of Appeals, Criminal Division. See Criminal Appeals, ch. III. 

*A report of the Committee on Criminal Appeals to the Advisory Council for 
Appellate Justice published by the Federal Judicial Center and the Na tional 
Center for State Courts in 1973. The Committee was led by Hor~: Wilfred 
Feinberg. 
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4. In order to prevent delay which comes from discontinuity of 
representation between trial and appeal ~here should be ~ontinuity ~f . 
renres8ntation for appellants to the max~mum extent feas~ble. Cont~nu~ty 

dl,')~s not necessarily require that the same individual lawyer handle both 
,t,he trial and the appeal, although this may be desirable in many circum
stances. Institut:i,onalized counsel, such as a public defender's office 
and a prosecutor's office, can provide the desired continuity even though 
different lawyers in the office are utilized in trial and appellate work. 
In any event, to prevent a J~o-man's landJ ' in which appeals languish with 
no counsel for appellant after a notice of appeal is filed, trial counsel 
should be required to stay in the case unless and until relieved by the 
appellate court. 3 

5. If feasible, a complete transcript of the trial court proceedings 
should be made available to the appellate court in every appeal within 
30 days or less from the imposition of sentence. This will eliminate the 
problems raised by efforts to adjudicate appeals on less than a full tran
script. Many judges and appellate counsel believe that the potential for 
uncertainty as to what occurred in the trial court, with conseqtlent in
justice, is too large to risk a criminal appeal without the complete 
transcript. To make available a full transcript without delay in all ~ases 
will require substantial funding, either to provide for such technologIcal 
innovations as computerized transcription or for the additional work to be 
done by reporters and typists. But to allow transcript problems to frus
trate our goal of moving criminal appeals with dispatch is intolerable. 
The money outlay must be compared with the social expense of lethargic 
criminal appeals and with the total sums now spent ~o ad~inister crimit;al 
justice. Some of the cost dimensions of implementing thls recommendat~on 
throughout the federal system are indicated by Appendix I attached hereto. 
Under an experiment in the federal district courts for the Southern and 
Eastern Districts' of New York, immediately after a guilty verdict is 
returned a transcript is ordered by the prosecutor in every case in which 
he thinks an appeal is likely. Because there is usually a time lag bet~een 
verdict and sentence for preparation of a pre-sentence report, the rout~ne 
preparation of transcripts in cases in which an appeal seems l~kely ins~res 
that a transcript is available in the appellate court by the t~me a not~ce 
of appeal is filed or very shortly thereafter, Consideration should be 
given to introducing that practice in all jurisdictions, As a corollary 
of the basic recommendation in this paragraph, each jurisdiction should 
supervise the operation of the court reporters to maximize efficiency. 

II. PROCEDURE S 

Building on the foregOing propositions, the Committee recommends the 
following procedures for criminal appeals, to achieve the objective of a 
90-day disposition: 

3This was urged nearly two years ago by the Judicial Conference of 
the United States. See Report of the Proceedings of the Judicial 
Conference of the United States, Oct" 28-29, 1971, pp. [56] 61-62. 
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1. At the time of imposing sentence th~ trial judge should inform 
the defendant orally, on the record, of his right to appeal, and of his 
right to counsel on that appeal. Notification and explanation of these 
rights should also be provided defendant at that time by ~ printed form. 

2. Immediately upon imposltion of sentence thu clerk of the trial 
court should send to the appellate court a completed form ~vldch shows 
the style and number of the case, the names of counsel for the prosecu
tion and the defense, the name of the reporter, and the name of the 
trial judge. The telephone number and address of all but the last should 
be included. This form should be transmitted to the appellate court 
promptly even though it is not then known whether an appeal will be taken. 
This information will make it possible for the appellate court to commence 
monitoring the app~al in all respects from the outset. This practice is 
presently followed in the United States District Court for the Southern 
District of New York; samples of forms used in that court are attached as 
Form A and Form B. 

3. If the defendant desires to appeal he must file a notice of appeal 
within ten days after sentence. Copies of the notice should be filed 
simultaneo~sly in the trial and appellate courts and a copy sent to the 
prosecuting attorney. Although this is a shorter period of timEI than 
presently allowed in some states,4 long experience under the federal rules 
indicates that a ten-day period is workable and generally operates £airiy 
to defendants. Moreover, the public interest in expeditious disposition 
of appeals outweighs whatever inconvenience there may be to lawyers. 

4. In those courts in which a full transcript of the trial can be 
made available in the appelk te court by the time a notice of appeal is 
filed, or shortly thereafter (as recommended in Proposition 5, supra) 
and in whirih cases can be brought on for oral argument ~uickly, a brief 
should be required from appellant within 30 days from the filing of 
notice of appear and a briefi from appellee required within 30 days 
thereafter. The case should be set for argument on the earliest avail~ 
able date thereafter, within a week or ten days, if possible. This 
procedure will consume roughly 65-70 days from the time the notice of 
appeal is filed. If it is combined with the practice of summary dis
positions in cases where this is justified, whether writt~n or (as in 
the United States Second Circuit) orally announced from the bench, the 
overall time for disposition of appeals should not exceed an average of 
90 days. 

4The problems of criminal justice involve many persons and institutions 
besides the courts. All must cooperate in achieving the goals delineated 
here. We recognize that the p~rticular constraints and needs of local 
practices, procedures or tra~~tions may give rise to difficult problems. 
Nevertheless, the burden of justifying any departure fro~ a targeted goal 
rests heavily upon those responsible fur the administration of criminal 
justice in the sy~tem involved. Hopefully, however, whatever modifications 
in the various steps suggested hete are found necessary should not inter
fere with the overall objective of concluding appeals in 90 days from 
sentence. 
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_c_~ _____________ ~ 

5. As an alternative to the foregoing procedures, in these appellate 
courts where a complete trial transcript cannot be made available at or 
shortly after the f1.ling of the notice of appeal.) the procedures outlined 
below are recommended to achieve a 90-day dispos~tion • . , 

A. Within 30 days after sentence the following items should be 
filed in the appellate court: 

i. An appellant's statement setting out the points which 
he intends to assert on appeal, together with supporting cita
tiuus and a brief indication (not exceeding one paragraph) of 
the theory supporting each point. Appellant would have 7 days 
from the notice of appeal (i.e., not more than 17 days from 
sentence) w,ithin which to file t.his statement. S 

LL. A similar statement from the appellee (the prosecution) 
responding briefly to each of the appellant's points, to be 
filed within 7 days after appellant's statement. 6 

iii. All papers and exhibits in the trial court files and 
a photocopy of the docket entries. 

iv. A copy of the trial judge's instructions to the jury, 
or, in a non-jury case, a copy of the trial judge's findings 
of fact and conclusions of law. (The Committee has taken no 
posi tion on who has the duty to file items iii and iv.) 

Vo Such record of the trial proceedings as can be made 
avail~ble by that time--e.g., either a typed transcript of 
all or part of the proceedings, a tape recording of the pro
ceedings, or a video tape. 

B. Upon the receipt in the appellate court of all the foregoing 
items, a staff attorney shall review the record and report to the court: 

i. Recommending any additional record of the trial proceedings 
that may be needed. 

LL. Recommending procedures to be followed thereafter in dis
posing of the case. 

The foregoing procedures would make it possible for an appellate court, 
through its staff, to take effective cognizance of a case within approximate
ly 30 days after imposition of sentence. A final disposition should be 
feasible within another 60 days. 

SF or a description of this kind of statement, see Criminal Appeals, 
p. 170. 

6See Criminal Appeals, pp. 170-71. 
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2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

FORM TO BE USED AT 1,'IME OF SENTENCING AND 
TRANS~lITTED 'CO CHIEF JUDGE 

OF COURT ot APPEALS 

Case Title (including names of all defendants) and 
docket number (s) : (USE SEPARATE SHEET FOR EACH 
DEFENDANT) 

Defendant aDd Addrass: ---------------------
Date of Verdict: Jury___ Nonjury __ 

Crime(s): ------.-------------------------
Length of Trial: ---------------------------
Bail disposition: -----------------------------
Sentence and Date Imposed: ---------------------
Date Notice of Appeal filed: -----------
Date trial minutes ordered: 

By counsel: By District Court: --------
Reporter in charge: ------------------------
Trial counsel, address and telephone number: 

Trial counsel was: l._appointed 2. retained 

Does defEiOdant IS financial status warrant appoint-
ment of Icounsel 011 appeal? _____ _ 

Affidavit of financial status filed? -------
Is there allY r~ason why trial counsel should not 
be appointed as counsel on appeal? -----
Assistant United States Attorney: --------------
Additional comments: 

U .S.D.J. 

Form A 
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1. 

~ TO BE cmrPLETED. BY CHIEF COURT REPORTER OR PERSON 

~~~IGNATED B~· HAnN1DupFoO~W~~~~C~i~i~~F~~E Mb~~E~Hi~EAFTER 
CRIMINAL CASES . 
TO CHIEF JL~GE OF COURT OF APPEALS 

Case Title (list names of each defendant and docket 
number(s): 

2. District Judge: 

3. Date of sentencing (list several dates and defendants if
appropriate): 

4. Date trial minutes ordered and by whom: 

Name of each Court Reporter in attendance and dat~: of 
5. attendance (including pre- and post-trial motions). 

6, Date transcription of minutes complete: 

7. Total length of transcribed minutes: 

8. Additional comments: 

Dated: 

By: 

FORM B 
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NEW GODS FOR OLD: "EFFIC.IENT" COURTS IN A 

DEMOCRATIC SOCIETY 

David L. Bazelon* 

With these points in mind. I would like to take a look at some 
of the current proposals for j~ldicial reform. The American Ibr 
Association is returning from its London meetings carryin~ a 
host of proposals that we restructure our courts in line with some 
of the features of the English system. r find it somewhat de
pressing to note that those aspects of English criminal justice 

that I find particularly appealing-virtual elimination of capital 
punishment, humane treatment of narcotics addicts, allocation 
of prosecutorial responsibility among the entire Bar, shorter 
sentences and jury trials for juveniles-seem not to have been 
included in the package."r also find it interesting to note that, 
notwithstanding the speed with which the English system operates, 
crime seems to be on the increase there as well as here. But I 
would like to say a few words about some of the reforms that have 
been urged.'l!. 

First, we are told that we should do all in our power to dis
courage appeals. "Frivolous" appeals are to be screened out by 
submitting the papers to a single appellate judge, who will reject 
them without hearing unless he finds them meritorious_ If~heaven 
forbidl-we should have to hear an appeal, we should whenever 
possible dispense with transcripts or even briefs and hear and 
decide the appeal on the basis of the oral argument. So far as we 
can, we should eschew writing opinions that explain why we did 
what we did. And what the courts have put together, let no court 
put asunder. Habeas torpus is to be stripped to its constitutional 
bones. 

I intend no comment whatsoever on the constitutionality vel 
non of any or all of these proposals. But so far as their effect on 
the judicial process is concerned, I think they are viciously wrong
headed. Devices of this kind will certainly allow cases to be more 
quickly disposed of. Appeals deemed "frivolous" by a single judge 
will not be seen by another one. One only has to open the reporters, 
however, to find a host of situations where dissenting judges have 
made it entirely clear that they would reject the majority's posi
tion as being totally without merit.~ Whatever gain there may be 
in speed will be more than counterbalanced by a loss in the quality 
of decisions. Proposals of this kind are not proposals that we 
solve our problems; they are nothing more than calls for ignoring 
them. 

* Chief Judge, United States Court of Appeals for the 
District of Columbia; reproduced from 46 N.Y .. U.L.REV. 
653 (1971) 

40 



. , 

I 

! 
I 

I 
• 

Thev are nothing short of pro-
osals for judicial abdication,. propo;als .that judges stop ?ealing 
~th trivialities like constitutIOnal legahty and .ge~ ?n wIth g:.e 
serious business of putting and keeping people m JaIl. ~htt ~s 
is a harsh judgment, I know. But we can never for~et ~ a. pr~ -
lems come to the courts only when every other sO~I~l mshtuhon 
we possess has failed to solve them. Almost by defimtlOn these are 
hard problems-cruelly hard problems. Speeding up the proce~s 
of decision doesn't make them any easier to solve. And propos~ s 
of the kind I have just discussed will speed .up the process on Y 
at the sacrifice of the most important functions that courts can 
serve in a democratic society. 

.. .tf ~.4, :-.:"" 

. bout the function of 
What I ~bin~ is imp?rt~~~lto :~~:s~nil::tits core a fundamen

courts, then, IS thIS. The ~~.lCl P t b so for inevitably problems . 
tally inefficient process. IS ml~s e the problems that no other 
that are brought before the ~o~~ ar~urts themselves of course, 
social institution has solve. e

t 
~ can do how~ver is take 

cannot solve t?ese problems, :Vh:tion e~efore them, to b~ing out 
a close look mdeed a~ the SItu . d l'dden and to insure that 
factors that have prevIously remame 11 

. ald' enuine effort to deal with the responsible agenCIeS are m ag a g , f 
, d f' , ply actina out of IanOranCe, ear or the problems IDstea 0 Slm b b 

prejudice. f all of us to look at the surface of things ami 
It is too easy or . wtot 

. ths below But as Justice Cardozo once e, 
Ignore the dep '. on the surface may tum out 
"[t]he ~ubject the most mn~c~~thhidden fire.m1 The judicial 
when it IS probed to be charoe, . t that this 

, 'al 'nstitution desIgned to guaran ee 
proc:ss IS, a soC! 1 e strike at its very reason for being if we 
probmg w:ll ?e don the: W t of the J'udicial fUllction as a sacn· 
seek to elimm.ate IS aspec . ' 
fice on the altar of the Great God EfficIency. 

21B. C:.lrdozo, Law and Literature 130 (1931), 
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B, THE RE CORD ON APPEAL 

PREPARATION OF THE RECORD , 

WinsJ.ow Christian* 

I.:A. Preparation of the T1'atlScl'ipts 

Vlhcn a notice of appeal is filed~he California Rules of Court require 
the trial court clerk to prepare the clerk's transcript and immedi~,tely to no
tify the court reporter to prepare a transcript of the trial testimony:l~The re
porter is to complete his transcript within 20 days after the filing of the 
notice of appeal;i3 within 25 days the clerk is to deliver the two transcripts 
to the trial judge for certification.H The parties to the action then have 5 

days to propose corrections,\G If no corrections are made, the trial judge 
certifies the transcripts and returns them to the clerk, who then transmits 
the entire record to the appellate court.H 'While preparation of the record 
should normalIy be completed within 30 days, the appellate court can 
extend the limit to 80 days from the filing of the notice of appeal if good 
(:luse is shown.1

'-

The results of the survey-tli. demonstrate that court reporters and clerks 
are not rfleeting these standards, The average time between the notice of 
appeal and the first indication that the reporter's transcript was ready was 
72 days (54 days median)/9 with only 20 of 233 reporters' transcripts ready 
within the 20-day limit, Although the appellate court may extend the limit 
to 80 days, reporters failed to complete their transcripts within this longer 
period in 59 of the 233 cases surveyed, Moreover, most of the reporters who 
c:xceeded the 20-day limit did so without any extension from the appellate 
court: Reporters requested extensions In only 34 of 138 such cases,1l0 

Although no rule expressly sets a maximum time for the preparation 
of the clerk's transcript, the requirement that the clerk forward the entire 
record to the trial judge wilihin 25 days of the notice of appeapl implies 
that his transcript is due 5 days after the reporter's transcript is due,s... 
assuming no extensions. Trial courts in the survey n:ceived the clerk's 
transcript within 5 days of the reporter's transcript in 87 percent of the 
cases, with an average delay of 2 days, Thus, while the clerks also have some 
responsibility for prompt completion of the record, their contribution to 
delay is far less significant than the court reporters'. 

Once the trial judge has received the transcripts~ he is to certify them 

* Justice, California Court of Appeal, San Francisco; 
reproduced from Delay in Criminal Appeals: A Functional 
Analysis of One Court's Work, 23 STAN.L.REV. 676 ,678-89 
(1971) • 
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within 5 days unless the parties proposecorrections:3 In the sampled cases, 
however, the average time between completion of the last transcript and 
the trial judge's certification was 21 days (15 days median). Furthermore, 
there was an average delay of 4 days in the transmission of the full record 
to the appellate court after the triaL court's certification.~· Combining the 
delays at these three stages-preparation of the transcripts, trial court certi~ 
fication, and transmission of the record to the appellate court-the average 
time from notice of appeal to filing of the record in the higher court was 
99 days (S1 days median),W considerably longer than the 30 days allowed 
'by the Rules of Court. 

I. Supervision of court reporters and clerks. 

Although it is not dear wh~re primary responsibility lies for monitoring 
the work of court reporters and clerks, both the trial and appellate courts 
bear some responsibility for exercising control. The trial judge has close 
contact with both the reporter and clerk and may supervise their daily 
courtroom activities.%- The reporter is appointed by the trial judge and 
serves at his pleasure.N

• Although the 1943 revision of the Rules at C~ttrt 
supposedly shifted responsibility for supervising preparati(\n of the re~ 
porter's transcript from the trial judge to his clerk,~ the judge nonetheless 
retains ultimate control. Furthermore, there are reported decisions suggest~ 
ing that the trial court has primary jurisdiction ovr.r certain remedies for 
delay.~ 

The notice of appeal transfers jurisdiction over a case from the, trial 
court to the appellate court,'!hl and the appellate court assumes some re~ 

'sponsibility to supervise the preparation of the record. For example,.ex~ 
!QJ.si.on of the time for preparation of the transcripts beyond 25 days theo~ 

reticalIy is allowed only by order of the appellate court~ This jurisdiction 
is not being exercised effectively in the FIrst Appellate District because, 
under present procedures, the filing of a notice of appeal in the trial court 
does not inform the appellate court that an appeal has been taken.~ If an 
appellate court wished to exercise effective control over delay in preparation 
of the record, it would first have to obtain reliable information about the 
commencement of all criminal appeals within the district~ 

The results of the survey show that in the first district the court of 
app\!al has in fact exercised only nominal control over the preparation of 
records. Court reporters rarely request extensions, and trial court clerks 
never do so. When a court does grant an extension, it is typically on an 
ex parte application, and in no surveyed case did the court deny such a re~ 
quest. Indeed, contrary to the Rules,h several extensions allowed delays 
exceeding So days from the notice of appeal.u The usual "good cause"Jc 
offered by reporters seeking extensions is a general reference to the "pres~ 
sure of court business."~ Even this meager excuse apparently is not neces~ 
sar)'; the appellate court routinely grants extensions on the mere declaration 
lhat the transcript cannot be ready on time. 
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Counsel are also unlikely to oversee preparation of the reco:rd. Trial 
counsel usually considers his work done ""hen the court pronounces judO'~ 
~lent.~ Appellat: counsel might be expectea to take an interest in expedk~ 
mg .the. preparatIOn of the record, but the majority of criminal appellants 
are mdIgcnt,ao and counsel for an indigent is not appointed until after the 
record has been filcd.~ Typical.Iy, then, the indigent appellant has no coun~ 

sel while the record is being prepared, unless trial counsel voluntarily 
extends repre.s~ntation.H The ~ttorney General, like appellants' counsel, 
does not partICIpate effe~tlvely m controlling delays in the preparation of 
records. Although the tnal court clerk must send a copy of the notice of 
aPI?eal to t~e ~espondent in ~riminal cases,~~ the Attorney General never 
:eslsts applIcatlons for extenSIOn of the time for preparation of the record, 
if for no other reason than that he normally does not receive notice of such 
applications.~ 

2. Sanctiom presently available. 

. It. appe~rs. th~t clerks and rep~rters are, with impunity, regularly violat
mg tlme lmlltatlons on preparatIOn of the record. This gap between law 
:md b~havior is p:obabl~ attrib~table to three factors: lack of manpower, 
mefficlency, and slmple mattentlon to the Rules. Accordingly, in devising 
methods to reduce delay, the contributions of each of these factors to the 
pro~lem must at some point be evaluat~d. While there are no empirical 
studIes of the adequacy of manpower in preparation of the record there 
is reason to believe that this factor is responsible for only a minor ~art of 
the overall delay found in the study. For example, mast superior court 
?cpartments have a fulI~time deputy clerk and a court reporter who may 
mcrease his productivity by employing additional transcribers.H In any 
event, given the time and expense necess:lry to determine the significance 
of manpower needs and the funds necessary to remedy this problem if it is 
a cause of delay, it is reasonable to focus first on the contributions of in~ 
efficiency and inattention to the Rules. If changes in present practices and 
exercise of existing sanctions could reduce the delav attributable to these 
two factors, remaining delay could be attributed to l~ck of manpower, and 

:19· In the 175 'full nppenls exnmi~lecl, appellant was represented by counsel appointed by the 
~rpe"ate court in 130 cases and by the public defender in 9 others. Thus, 79% of the appellants in 
thc sampled c:nses were indigent with 74% represented by appointed counsel. This H!lurc is ~(lmewh.lt 
la~hcr thnn the stntewide avcra!le. "Five yenrs ngo there were 1,33(1 criminnl nplwals in Californin. 
111e ((lurts appointed counsd in 734 of these cnses. Lnst year there were 2,120 crinlinnl nppenls and 
tllun'c1 had to be appointed in 1,335 cases. Thus, the number of appeals nnd appointment; has almost 
c!.,ublcc\ in the last five years." ASSEM81..Y INTERIM CO\I~I. ON CRIMI~A!. PROCEOt1R~, REPORT ON PRO
",OUO STATE-WIDE PUBLIC DE~'ENDlm's Ol'l'lCE, 1970 Reg. Sess. 3 (hercinnfter citt'd ns 1970 ASSl!~IDLY 
C.'Id.M. REpORT). S~~ g~nN'ally Note. SS CORNELL L. REV. 632, 632 n.2 (1970 ). 

44. Some' court rcoorters assigned to busy trial courts do not thcmsch'cs trnnscribe the notes they 
have taken in cOllrt. Rather, they dictate from thcir notes into n rcCordinl\' machine; the recording is 
then tran~cri.bed by. n typist who ~ the e~plo)'ee of the cour~ reporter. Thu: •• some d:lpy at this slllg::: 
can ~ ehmmn.ted If reporters hire a?dltlOnnl or more effiCient typISts. BITIng additional typists to 
expedite n pnrtlcubr c~le should not mcrease th: court rcport~r's costs. for these .typists are normally 
paid on a pec:,page ba.SIS. The ~}'5tem of electronic court reportlnc; presently used In AIa~ka maiO offer 
a marc effective solutlon to thiS problem. S~e Re)·nolcls. A/afka'! T~n }'~cJT! of E/~ctronic R~portmg 
56 A.B.A.l. 10SO (1970). Se~ alto Madden\ TlU!loh PionuT! Videotaping oj Tria", 55 A.B.A.J. -4;7 
(19 69). Bm JU Roc!ebaui(h. Sorlnd R~cordIng In CourlJ: Edlo~, from Ar.c1:orac~ and lVas/ling/on. 
50 A.E.A.r. 552 (1964), Rodebaugh, Sound Recording in th~ COJlrtroom: A Reappraisal. 47 A.B.A.l. 
II85 (1961). 

Many of the clerks' trnnscripts examined in the survey were prepnred by photogrnphic processcs. 
Such methods n.re mort! efficient than typewriting, and a more accurate record usually results. Su 
CAL. CT. R. 40(1) and (/); CAL. Gov'T CODE S 69.844.5 (West 1964) • 
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appropriate remedial action could be undertaken. Hence, this section out
Jines several available remedies for inefficiency and inattention to the Rules. 

Appellants may be able to take direct action to compel clerks, reporters, 
and trial judges to comply with time limitations on preparation of the 
record. 'When a full record has not been delivered to the appellate court 
within the prescribed period, the appellant may move to''have the appellate 
court order immediate completion of this task.45 There is also authority im
plying that an appellant may obtain a writ of mandamus £rnm the appel
late court to direct compliance.-l6 However, the success of either control 
technique depends upon the appellant's initiative in seeking relief in the 
court of appeal-a rare event among indigent appellants for whom appel
late counsel is appointed only after the record isfiled.H 

... 

. The trial and appellate courts may act on their own initiative to apply 
sanctions of graduated severity to compel timely preparation of the record. 
The simplest method is to order immediate compliance with the Rules or a 
showing of good cause for failure to camply.'s Contempt proceedings are 
authorized for 'I [m ]isbehavior in office, or other wilful neglect or violation 
of duty by ... [a] clerk ... or other person, appointed or elected to per
form a judicial or ministerial service."49 

Furthermore, special sanctions an~ available to control delay caused by 
court reporters. First, the California Government Code provides that until 
a reporter has filed transcripts for all cases reported by him in which a 
notice of appeal has been filed, he <tis not competent to act as official reporter 
in any court."~ The statute apparently authorizes a trial or appellate court 
to exclude a delinquent reporter from covering new cases until he has com
pleted preparation of overdue appellate records.n \Vhile no reported de
cision has dealt with the statute; one court did use it to secure immediate 
filing of a delinquent transcript by ordering the reporter to ~how cause why 
he should not be declared incompetent,G2 

Vigorous application of existing sanctions might eliminate much of the 
delay in preparation of appellate records. Under present circumstances 
however, the probability of intensive enforcement is quite low. Parties tt 

the action are unlikely to invoke these sanctions: Indigent appellants 
usually have no counsel during the period of preparation of transcripts;~' 
appellants represented by private counsel or by the public defender ~ay he 
ignorant of established patterns of delay and of existing remedies;~ and 
finally, the Attorney General has shown no interest in ensuring the speedy 
preparation of appelIate records:W- Furthermore, the trial courts cannot be 
expected to speed up the process on their oWn initiative. A trial judge who 
regularly works with the same reporter and clerk may hesitate to apply 
sanctions for fear of creating strained working relationships. Appellate 
courts cannot act effectively to prevent delay so long as they remain un
aware that an appeal has been commenced.:HI Thus) new methods of control 
are necessary in order to reduce delay in preparation of the record. 

, 
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3. Recommendations. , 
Although everyone involved in the preparation of appellate records 

shares some res~~nsibility for reducing delay, the California courts of ap
peal are best positlOned to prevent unnecessary delay in this first stage of the 
a'p~~llate proc~ss. Then~ are two maior reasons for placing primary respon
slblhty on tb~ IntermedIate appellate courts. First, for the reason mentioned 
above, trial ,-uurts are not likely to apply sanctions against their own re
porters ~nd clerks. Furthermore, the primary responsibility of trial judges 
IS the trIal of cases, and they should not be additionally burclened with 
duties related to an appellate court function. Second, the appellate courts 
are more capable of administering extensions and sanctions on a uniform 
basis. Even though some variations of policy might develop among aopd
late districts, consistent treatment within an appellate district could re;dily 
be obtained by charging the administrative presiding jttsticc57 with respon
sibility to exercise contro1.58 

A number of reforms should be adopted in order to facllitate t.$sum ption 
of this res~onsibility, b~ th.e ~ppcllate courts. First, there shouH oe statutory 
conhrmatlOn of the JunsdlctlOn of the courts of appeal both to hear motions 
:or cnforcem~nt of time limitations on preparation of ap;?ellate records 
:;ild to entertaIn contempt proceedings against trial court clerks reporters 

d 'd 6.Q ' , an JU ges. 
Second, the Califomia Rules of Court should be amended to require 

thilt a copy of the notice of appeal be sent to the appellate court and that 
[h~ ~lerk of the ~ourt of appeal open a docket page immediately upon re
ccmng such notll:c. Thereafter, the clerk of the appellate court should in
vestigate the cause of any delay in the filing of appellate records and brinO' 
delinquencies to the attention of the court for possible sanctioninO'.to. b 

Third, continuous representation should be provided for the i~diO"ent 
appellant. The appellate court does not need to see the full record toO de
termine whether appointment of counsel is \varranted ·~therefore the court 
sho~ld inform the a?pe~lat1t imn:ediately upon rec~iving a copy of the 
notlce of appeal that It wlll entertalll a request for appointment of counsel. 
!t would eve~ be possible to require the trial court, after pronouncing 
Judgment, to lllform the defendant of his right to appeal and right to ap
~cllate c.our;sel and to provide a combined form of notice of appeal, declara
tIOn of llldlgency, and request for appointment of counsel!G.. In order to 
guar~ntee continuous represe~1tation, trial counsel should not be permitted 
to \:'l,thdra:v from a case until appellate counsel bas been appointed. In 
:ldcht!on j tnal ~ounscl should. be re~uired to perform stich preliminary tasks 
as filmg a notIce of appeal If so Instructed by his client, seeking bail on 
appeal, and requesting obviously necessary augmentations of the record 
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during the interim.~3 In its appointment letter, the appellate court should 
mention the time limits for record preparation and emphasize that one of 
the responsibilities of appointed counsel is to assist in enforcing compli
ance.G

• 

Fourth .. :ypellate courts should examine requests for extensions by COUrt 

reporters and clerks far more carefully and should exercise discretion to 
deny such requests \vhen not meritorious. Since trial court clerks and re
porters perform the br:dk of the work involved in preparing the record on 
appe:li, it is essential that they conform whenever possible to applicable 
time limitations. The present practice of uncritically accepting claimed 
pressure of routine work as "good cause" for granting an extension under
mines the purposes of the R!lles and should be ended. 

Finally, to avoid pbcing on the appellate courts the full burden of rou
tine supen,ision, clerks, reporters, and trial judges should be required to 
declare that they have completed preparation or certification of all appellate 
records within the authorized time before receiving theil' L~onthly payor 
any further per diem pay.~ Ai10ther technique would b.: to reduce re
porters' per page stipend when preparation of the record is delayed without 
proper extensions:S- In addition, the Govemment Code should be amended 
to provide expressly that ~ reporter may notreport any additional hearings 
if he has an overdue criminal transcript.1>l'These proposals, if adopted, 
would assure maximum efficiency in the pro(:ess of record preparation and 
eliminate any need for routine supervision qy the appellate courts. 

B. Augmentation of the Record 

The record on appeal normally contains a clerk's transcript of specified 
papers in the trial court's file and a reporter's transcript of the oral proceed
ings.~ Upon filing notice of appeal, appellant may request inclusion in the 
record of a number of additional items-any written. motion and support
ing affidavit, any written opinion on any r.·otion to suppress evidence, the 
roir dire examination of the jury, opening statements, arguments to the 
jury, and any oral opinion or comments on the evidence by the court.M-. 
\\,ithin s.days of iJ. request for augmentation, the judge is to order inclusion 
lIf any requested additions he thinks "proper to present fairly and fully the 
points relied on by appellant in his apolication."tll Thus, in the interests of 
~'conomy, the appellant must demon~trate some rational cOilnection be,
tween requested additions and the points he desires to raise on appeal.71 

71. This restriction is limited by tP,e aonstit.utional requir~ment that indigent appellants be given 
free records of sufficient completeness to permit proper consitleration of their cl:1ims, even if the trial 
judge believes the claims to be frivolou~. &t" Drapr:1' v. Washinj:!ton, 372 U.S. 487 (1963). In RiIlJldi v. 
Y(ag~, 384 U.S. 3(l.!i, 310 (1966), the Court stated: "This. COUrt has never held that the States are 
uquired to establish avenues of appellate rt!view, but it is now fundamental that, once establi<hed, 
these avenues must be kept free of unreasoned distinctions that can only impede open and equal access 
to the courts." Su a/so Williams v. Oklahoma Ciq', 395 U.S. -458 (1969). 
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Once the notice of appeal is filed, late,r augmentation may come only 
by order of the appellate court) acting on its .own motion or at tht request 
of either party.No Appellate courts liberally grant augmentation to avoid 
determining issues on a fragmentary view of the proceedings below.No. 

A request for augmentation rarely is made on the trial court level, for 
such a request must accompany the notice of appeal,'" which is most often 
given on the same day as the judgment. Since trial counsel customarilv do 
not plan appellate strategy or consider useful additions to the no;mal 
record, ;my thought of augmentation usually is delayed until the record 
has been filed in the appellate court and appellate counsel has begun work 
on his brief. Still more time passes while the appellate court acts upon the 
request for augmentation and, if it is granted, while the appropriate clerk 
or reporter complies. Since orders for augmentation routinely grant ap
pellant's counsel 30 days from the filing of the augmented record to com
plete his brief, the later stages of the appellate process are also delayed. 

The survey results clearly de~onstratc the delay to the appellate process 
caused by current augmentation procedures. Augmentation occurred in 
well over one-third of the cases fully appealed.1~ The delay in requesting 
augmentation varied considerably between private and appointed counsel. 

Private counsel requested augmentation an average of 142 days (122 days 
median) after the normal record was filed. Appointed counsel averaged 
57 days (68 days median) from the date of their appointment to a request 
for augmentation. The average delay in requesting augmentation for all 
appellants was 77 days (72 days median).7G While in the majority of cases 
the appellate court ordered augmentation within ope day. of receiving 
appellant's request, the time between the order for augmentation and the 
filing of the augmented record, averaged 50 days (36 days median) in cases 
of major augmentation, which required preparation of new transcripts. 

'75. The record was au!(mented in 'l'l of the 175 full appeals. For purpo.es of the survey, "major" 
augmentation was considered to have occurred only when counsel requested an addition to the record 
that had not previously been transcribed by the reporter of the proceedings below. In ndtlition to 50 cases 
of this type, there were 27 ca~c" in which coumel requested an addition to the record of a portion of 
the proceedings that had already been transcribcd. For example, althouFlh au!(mentation is technically 
necessary to obtain a transcript of the preliminary hearing, this transcript has been prepared earli~r. 
Thus, when all that is required to augment the record is transmittal of an already pr~pared document 
fro.l1l one place to anoUler, augmentation is rarely a SOllfce of delay, except for the delay that rna;, 
result from the 30·day extemion for proparation of the brief that normally follows orders for aug
mentation. 

'76. In only one of the nine ca~es where appellant was represented by the public defender was a 
request for aU/lmentation filed in the appellate court. Furthermore, .ilis was not a request for maior 
augmentation, but for additk,n of a transcript that had been prepared earlier. Since the public defender 
repr~sents the appellant at (rial, he may be more likely to recognize the need for augmentation before 
the record is filed in the appellate court. 
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Appellate counsel appear to be taking far too long to request augmen
tation. It is difficult to believe that a diligent attorney would reasonably 
require nearly three months to recognize a need for additions to the tran
script. Any attempt to reduce this delay, however, must take account of 
serious due process constraints. For example, to deny a request for augmen
tation as unseasonably filed would punish the appellant for his attorney's 
neglect.1I\ Likewise, to apply sanctions against counsel might deter a neces
sary request for augmentation-a result that would be as uruair to the ap
pellant as a denial of the request by the court. 

There are, however, at least two ways of reducing delay at this stage 
within these constraints. First, if appellate counsel were appointed imme
diately after the filing of a notice of appeal, as recommended above,~ it 
would then make sense to allow requests for augmentation to be made in 
the trial court until the record is certified. In many cases, appellate counsd 
mig~t determine that the normal record is inadequate simply by examining 
the court's file and by interviewing the trial attorney. The trial judge 
would then be able to make a prompt, reasonably informed decision on the 
request based on his knowledge of the case. Such a procedure should not 
prejudice either party since a denial of augmentation would be subject 
to review in the appellate court.~ 

Once the reporter has completed the transcript, appellate counsel should 
be allo\ved to request of the trial court any obviously necessary augmenta
tions during the s-day period allowed for correction of the record.'&O After 
the record has been certified and filed in the appellate court, requests for 
additions should be made there as under present practice~ By adopting 

this approach, the functions of preparation and augmentation of the nor
mal record wO'Jld be made concurrent rather than consecutive, hopefully 
reducing the time necessary to complete both tasks. 

A second method of reducing delays would be to expand the content 
of the normal record on appeal~ 'While a survey of only 77 requests for 
augmentation is not sufficient to prescribe the proper content of the normal 
record, the sample does suggest that some requests are more common than 
others.i1.3 Broadening the normal record to include such material involves 
balancing the expense of including material that will not be relevant· in 
every case against the costly delays of t.he augmentation process~ A proper 
balancing requires that a full-scale survey of requests for augmentation be 
undertaken. On the basis of this survey, the costs of inclusion of a particular 
item in the normal record could be compared to a more accurate measure 
of expected benefit-elimination of requests for that item via augml!ntation. 

49 

PREPARATION OF''rRANSCRIPTS 

Griffin B. Bell* 

One of the fifth circuit poliCies has to do 
with eliminating delays in the preparation of 
the record which is to form the basis of the 
appeal. The court, acting in its supervisorv 
role as a judicial council under 28 U,S,C,A, § 
332, Ii recently adopted a restrictive policr for 
the district courts in giving extensions under 
HuIe 11 (a) of the Federal Hull'S of Appelh1tl' 
Procedure beyond the original 40 day period 
for transmitting the record to the court of 
appeals. Hull' 11 (d) allows the district court 
to extend this period of time up to a total of 
90 days for cause shown, The judicial council 
policy restricts this power to a shOWing of 
extraordinary circumstances. The council 
adopted a fmther policy that the court of ap
peals will not grant extensions for transmittinfT 
the record, as it is empowered to do undt.'r th~ 
same rule, exc~pt in the rare case and then 
only upon a strict showing of good cau~e, 

The usual reason for delay in filing records 
is the failure of the court reporter to prepal'l' 
transcripts within the allotted timc. This ne\\' 
policy regarding records is a further imple
mentation of Local Hule 8 of the court which 
requires a court reporter to explain the reasons 
for the request for an extension and' also rt'

quires approval of the trial judge) or chid 
judge of Hie district. 0 

The f('sult of this new approach is that Vt'l'\' 

few extensions are being granted in the court 
of appeals. The court reporters in the circuit 

8, "Ene,h judicial roundl shall make all neress"ry nrtlers fu, 
the eff,'cln'r and ('Xpt,ditiuus admillislratinn of lhe husitH'~~ .. f 
the cO,Urls within its circuit, 'j'he .listrict jlldges shall prum(,"), 
carry tntn effect nil nrdcrs oi the judidal coundl," 

9, Local Rule 8 ill pertincnt part, 
"(~) Applk~li()1I .cur Eniar,lIement, Any motion the 

sran.tlfl~. of ~hl(,!l Will result In an nl!~r('~ate t:xtensiol1 
of lime III tillS CIlUrl tOlallinll more th:tn Ihirty da)'~ (or 

,rl' finding it possible to comply with the rules, 
"lthough on one occasio11, it was necessary for 
,: lOllrt reportC'r to employ a substitute repOlter 
.. : his own expense in order to comply, ).fost 

t the reporters are now employing typists and 
"'Illl' are making use of stenotype notereadC'rs 
',111ll are also typists. This latter system has 
;'r\ln'n to be very efficient. )'Ioreover, the ease 
'\ training notereaders has been adequately 

,!,'l1lonstrated in two districts in the circuit. 
This rnther drastic change in approach was 

l:l\tifk'd by facts indicating a ncar abuse of 
ti\(' rules, There have been delays of many 
'"nllths and even up to more than a year in 
:d1tl1!; records in criminal cases in the fifth 
• lrL'lIit, but the new policy has alleviated this 
11Ill' of delay, The new record policy should 
,d,ll bring about a reduction in the median 
t!llll' no\\· being taken to file records in the 
I liHrt. ft lillie gap which compares unfavorably 
\I i!1t some of the oth~r circuits.~ 

'1""0 additional causes of delay in preparing 
!r.lllSt'ripts were discovered in a study made 
J,~' the Federal Judicial Center. Rule lO(b) of 
tiH' Federal Rules of Appellate Procedure, 
',I hidl requires that an appellant order the 
tr.tn~C'ript from therepOIter within ten clays) 
:\ lIot always enforced by the district courts. 
III otlll'r instances, the district court clerks are 

failing to give prompt notice to the court re
porters when the appeal is in forma pauperis. 
These two areas are. fertile ground for im
provement. 

filin!; a transcript of testimnny in an)' elise on appr."l .hall 
be aeeomp.lllied by ~ letter (rllm Ihe court rcport.'r 1'1"" 

taininll un expl:lllatilln of Ih~ reaslIIIs Inr any pre\,i,,". 
delay, the ne<l'ssity (or the (urlhl'r ,'xtensi"n requl'sted, nnd 
n. slal,'mcnt verifying that the rrquI'.st hns heen hrou/!hl II. 
the allclltin" 0(, nnd appro\'rd hy, eilher Ihe Dblriel 
Judllc 'wh" tried the euse, or the Chid JUIlge 01 the lli., 
triet." 

* Circuit Judge, United States Court of Appeals for the 
Fifth Circuit; reproduced from Toward a More Efficient 
Federal Appeal s S y stem, 54 JUD Ir;C';;'A';;:;T~U:;:;R::;:;E;--i:;2i-:;3~7F,~2:-'3';8:':-:";9;'::":(;';l;'::9;;7:;":;:'1 ) 
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DESIGNATION AND PREPARATION OF THE RECORD 

Herbert M Schwab & Robert D. Geddes* 

Delay in preparation of the trial transcript is one of the most fre
quently cited barriers to expeditious disposition of criminal appeals, 
and Oregon was, and to some degree remains, no exception. Prior to 
S.B.66, Oregon litigants were required to depend solely upon a system 

I of official court reporters who attended and recorded court proceedings 
in shorthand or by stenotype and transcribed the proceedings upon 
request and agreement to pay them the prescribed fee. Electronic re
cording was authorized in Oregon only as a supplement to the reporter's 
shorthand or stenotype notes.x. The record on appeal was designated 
at the same time as filing of the notice of appeal, but in a separate 
document, and counsel ordered necessary portions of the transcript 
from the reporter and filed the transcript with the trial court. 

It was recognized that the nature of the court reporter's job and 
increased demands upon individual reporters inevitably produced a 
certain delay between order of transcript and delivery. Some court 
reporters were found to be remarkably diligent and to have never 
required an extension for completion of transcript. Others consistently 
required thirty- to ninety-day extensions and more, even in routine 
cases. The Oregon State Bar's committee on electronic reporting found 
that extensions were granted in 1965 in 129 of the cases pending b~fore 
the supreme court, for a total delay of 13,490 days.N. In eighty of those 
cases, extensions totaled more than sixty days, and in a substantial 
number, extensions amounted to many months or even years. The 
average delay attributable to exten!>ions for filing transcript '.vas more 
than 100 days.~ The situation did not substantially improve in the 
intervening years. An average of ninety-two days. was required, to 
secure a transcript in a criminal case during the first year of the court's 
existence.~ In approximately seventy per cent of the cases, more 
than sixty days were required to secure transcript. Only eighteen 
transcripts were filed within the thirty-day period allowed by the 
statute.No. 

Causes of delay. These deJays were found to be generated by a 
variety of factors. \Vhen manual techniques are used by the reporter, 
the speed with which a transcript can be prepared is obviously limited. 
Once a trial is so recorded, it is extremely difficult for another person 
to produce an accurate, usable transcript from origina.l notes or steno
type tapes. The manual reporter mtlst therefore either personally type 
the transcript or dictate the transcript from his notes for someone else 
to type. The recording reporter thus has a virtual monopoly upon 
transcription and the income that accrues from it.~ Although transcrip-

* Herbert Schwab is Chief Judge of the Court of Appeals 
of Oregon and Robert Geddes is an Assistant Attorney 
General in that state; reproduced from Expediting 
Disposition of Criminal Appeal¥ in Oregon, 51 ORE.L.REV. 
650 (1972) 
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tion of trial proceedings generates additional income for the reporter, 
eC'bnomic pressures work against prompt preparation and delivery; 
Reporters were and are permitted to take outside work, and the rate 
for such work is approximately forty per cent higher than that for 
transcripts. The economic advantage of outside work coupled with the 
threat of its loss if prompt service is not given relegates trial transcrip
tion to a low priority. 

A second factor contributing to delay was the absence of effective 
official sanction to compel prompt delivery of transcript. Trial court 
judges could apply pressure and ultimately dismiss a dilatory reporter, 
but the shortage of qualified reporters and personal friendships fre
quently interfered with the exertion of substantial pressure. Counsel, 
while responsible for delivery of transcript, was without authority to 
compel such delivery. If the reporter failed to prepare a transcript 
within the thirty-day time allowed by statute, counsel's only recourse 
was to seek extensions of time tor delivety.'In this conte..xt, it is not 
surprising that production in some instances became a matter of the 
reporter's convenience and discretion rather than that of the court's 
and the litigants'. 

As an initial matter, it seemed desirable to eliminate some of the 
procedural red tape surrounding design.ation arid preparation of the 
record. The designation of record was incorporated in the notice of 
appeal, and the combined notice and designation must tlOW be served 
upon the reporter to constitute the appellant's order for transcript.~ 
Now after counsel has filed his notice of appeal and designation of 
record, he has no further obligation for filing of the transcript other 
than payment of the reporter's charges. 

E%pediting preparation of the record. It was recognized that e.."<:
pediting actual preparation and delivery of the transcript could be 
accomplished in several ways. To some extent delay was simply a 
result of inattention by trial court judges to their reporters' work. 

'Pending development of more effective sanctions, trial court judges 
were encouraged to be much more diligent in the administration and 
policing of preparation of) the appellate record. Some limited success 
was achieved with this approach, but it was a marginal and short-term 
solution. So long as authority existed to grant extensions, some trial 
court judges were tempted to do so, frequently because of their reliance 
upon the reporter involved. The reporter was equally tempted to delay 

transcription and to request extensions So long as it was to his economic 
benefit and there were no real sanctions for unexcused delay~ 

In lieu of these informal techniques, S.B. 66 eliminated counsel's 
responsibility for delivery of transcript upon service and filing of the 
combined notice of appeal and -designation of record~:$ The reporter 
is responsible for delivery of the transcript within the allotted time to 
the court in which the appeal is pending. The e.xisting thirty-day 
period for production of transcript was retained, but the power to 
grant extensions was transferred from the trial court to the court of 
appeals and to the supreme court.!!If. 
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It is. now appropriate for the tourt of appeals and the supreme 
court to consider rules implementing their authority to grant exten
sions. Such rules should probably provide an initial extension upon 
affidavit of the reporter showing unanticipated circumstances prec~ud
ing completion of the transcript within the thirty-day statuto? penod. 
The rules should make it clear that the pressures of outside work 
accepted after the trial iIi question will not bea basIs for ex:ension. 
Where e."(tensions are required beyond an initial reasonable penod. the 
appellate courts might well reserve the right to req.uire pe:sortal ap
pearance by the reporter anci a showing that the triallU questlon was of 
such length and complexity that additional time is required when other 
trial court duties are considered. 

Althoucrh transfer of a~lthority to grant extensions and limitations 
upon thei~ availability was desirable, an effictlve means of enforcing 
compliance was also required. Reporters were therefore made officers 
of the appellate courts for purposes of any appeal in which the reporter's 
transcript is required. As officers of the court hearing t;le a?p~al. they 
are of course, subject to the full range of the court s dlsclpl111ary 
pm~.ers.~Such authority in the appellate court will, in most cases, be 
sufficient to guarantee performance by the reporter, except v.:hen the 
reporter has left the court's jurisdictio~. To c~ver such cases ~t seems 
desirable to consider further legislatlon, which would reqUIre that 
reporters furnish a bond guaranteeing performance of their duties in 
accordance with the orders of the court. 

Electronic reportillg. It was evident from the outset that more rigor
ous controls over existing reporter services might not be sufficient to 
eliminate th'e delays at this point in the appellate proce"", The demand 
for r.eporter services in depositions and administrative proceedi~gs 
was rapidly outstripping the supply of competent reporters .. An m
adequate number of skilled individuals were joining the occupatiOn each 

year, and substantially higher salaries in other jurisdictions tended to 
drain Oregon's already inadequate supply. Competent court report:rs 
were particularly difficult to secure for smaller, more :emo~e count~es 
of the state. Electronic reporting was therefore authonzed, 111 the diS
cretion of the trial court, as a reporting alternative.s The decision to 
permit electronic recording as a reporting alternative :vas based u?on 
a variety of considerations. Although several me:ha111cal ~lternahves 
to manual reporting were available, only electrol11cTecordmg offered 
immediate availability and practicality. A substantial body of 1it~rature 
was available on the advantages and disadvant~ges of mechamcal re
porting of trial proceedings. It is sufficient to note here that controlled 
studies by disinterested parties consistently demonstrated that elec
tronic reporting was at least as economical and as accurate as manu~l 
reporting. The 1966 Oregon S~~te Bar comrriittee repo~t on e~e~t.ron:c 
reportingS- was the most defimtlve study o~ t?e systen: s feaslblh~y 111 

this state. The committee recorded ?-ll vanetles of tnal proceedmgs, 
comparing ill each case the work product of th: manual reporter with 
that of the electronic system. A careful comparison of the typed tran
script prepared by each method disclosed' little difference .in accur~cy 
of the record~ 'Nhile the report concluded that electromc reportmg 
did not offer significant savings, the cost projections of the report 
indicated a t'lvelve and one-half to twenty-five per cent annual savings 
to Multnomah County with comparable savings projected for the other 
counties of the state.!!1-
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. Ev:n when cost ~dv~ntage was ignored, however, electronic report
lllg shll offered a sIgl11fical1t opportunity to eliminate inexcusable de
lays in transcription time. The Bar committee did not find a significant 
difference in transcription speed betweeh manual methods and elec
tronic systems.Ml.... That conclusion, ho\vever, missed the point. The 
delay problem was not related to transcription speed but rather to the 
reporter'~ failure .to con.1mence transcription. Electronic reporting, of 
course, Will make It pOSSIble for any trained typist to directly transcribe 
requir:d ~ortiol1s of ~he trial proceedings. Since the in-court reporter's 
experhse IS not reql11red to transcribe the electronic record, the pres
sures of court duties and outside work need not interfere with the job 
of preparing transcripts. It is simply necessary to hire and train a 
s~ffi:ient number. of sk!Iled ty~ists to produce the required transcripts 
W1tjll~ the prescnbed tllne penod. In larger counties permanent tran
scnptlOn pools could be established with extra part-time typists on 
call for particularly busy periods. In smaller counties the in-court re
porter, aided by other court personnel or part-time workers, micrht be 
able to carry the transcription load. b 

. In addition .to eliminat~ng the step which appears primarily respon
Sible for delay In preparation of transcripts, electronic recording offered 
a nu~ber .of other advantages. These advantages have already been 
descnbed In the Bar committee's report,~ and are only summarized 
here. 

1: :tvailability of transcript for post-collviction proceedings. It is 
a~t1c~pated that the ne~d fo~ transcripts of long-dead legal proceedings 
WIll I.ncrease substantIally 111 the future. Reporting techniques vary 
suffiCIently from reporter to reporter so that it is frequently impossible 
~o se:ure a tr~l1script if the reporter originally recording the proceed
mgs IS unaVailable. Electronic recording, of course, assures the avail
ability of accurate transcripts for as long as the tapes are preserved. 

2. Immediate access to trial cOllrt proceedings b)1 cOllnsel and COllrt. 
When manual recording techniques are used, the daily transcript is 
a:aiI~ble only under speci.al arrangements and is prohibitively expen
sive III all but the most lInportant cases. Since electronic recording 
produces ~n il11me~iate~v un~erstandable record of the proceedings, 
counsel, With the aId of relatl'.'ely inexpensive replay machines can 
review . p~oceedings ~n a day-to-day basis without the expen~e of 
transcnptlOn, and review selected portions of the record to determine 
whether or not an appeal should be prosecuted . .T udges may also review 
all or portions of testimony before passing on motions for new trial or 
fo~ jUdgment n.O.V. Electronic reporting thus has substantial usefulness 
qUIte apart from any transcript that might be prepared, and the avail
ability of e;ectronic tapes of proceedings might avoid the necessity 
for transcription altogether. 

3. Tra11scripti011 pools. The e."(istence of a record that can be tran
scribed by third persons could conceivably make regional or state-wide 
transcription pools possible. Concentration of equipment and trained 
personnel in regional or state-wide transcription pools shOUld offer sub
stantial cost savings in preparation of transcripts, particularly for out
lying counties. 

4. SeWell/ent of record. Errors of the manual reporter are hidden 
in his notes, indecipherable to third persons, ano therefore for all 
practic~l purposes there is no appeal from the manual reporter's work. 
~ss:xm1ng acceptable. levels of audibility, electronic tapes offer an ob
Jecttve record to which counsel and the court may refer in settling 
controversies regarding transcripts. 

5. Hearillgs 011 appeal. The availability of an immediately under-
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stand able record of trial proceedings also offers the opportunity for de 
novo and appellate review on the basis of the electr?nic recordin~ w~th
out transcription. Where a case can be revi~wed wlthou: transcnptl,on, 
significant time sa.vinD's are of course pOSSIble. Authonty now eXIsts 
under ORS 19.069 to hear appeals without transcription. The feasibility 
of this technique, however, remains to be verified, . 

The economic readiness of counties to convert to electromc report
ing, plus sharp differences in need and appropria~e facilities for. elec
tronic reporting, dictated that the statutory authonty be ph:ased 111 the 
broadest terms, allowing discretion with respect to the choice between 
available systems of manual and electronic reporting. It was recognized 
that the technology of electronic recording and its application to court 
reporting and the preparation of transcripts was ~ rapi~l~ ?eveloping 

and changing art and that it was important to rctam flexlblhty. There-
fore, no specific program was frozen into the statute, , , 

It would appear that minimum standards for electrOnic .rep?rbng 
should provide for equipment whi~h allows a, c,onstant mOnltonng ?£ 
the material being recorded, prOVide for tra1t1111g of those who Will 
serve as in-court monitors of electronic equipment and transcribers 
of electronic tapes, and provide standards for logging all material being 
recorded, It also seems desirable that ",'here a given court has a number. 
of in-court monitors and transcribers, the transcription and monito~
ing duties should be rotated among the personnel: Such rotation,\:o~ld 
assure that those transcribing the tapes would retam constant famlh~nty 
with actual court proceedings and would require that accurate logs be 
kept of the material going on the tape, In mos,t cases, by rotati,on, ,it 
should be possible for the person who has momtored the recordll1g m 
court to transcribe or supervise transcription of any proceedings he has 

monitored, . 
The supreme court Was given the power to establish by rule the 

qualifications to be met by reporters and the standard~ to govern the 
use of electronic reporting in the state~ \Ve emphaSize that we do 
not think it necessary or even desirable that manual reporting be dis
couraged or eliminated, The manual system has served well in many 
cases and should continue to do so, At some point in the near future 
consideration: mGst be given to increasing reporters' compensation to 
the levels necessary to attract and· retain competent personnel in the 
field, Rules governing reporter qualifications have yet to be formulated, 
but it may well be appropriate to consider the reporters' long-standing 
request for adoption of the national certification procedures for all 

manual reporters~ 
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~THAT WOUJ~D TRANSCR.IPTS ]I'OR. EVERYONE COST? 

Wilfred Feinberg* 

If feasible, a complete transcript of the trial court proceedings 
should be made available to the appellate court in every appeal within 
thirty days or less after the imposition of sentence. This will elimi
nate the problems raised by efforts to adjudicate appeals on less than 
a full transcript. Many judges and appellate counsel believe that the 
potential for unc~rtainty as to what occurred in the trial court, with 
consequent possibilities of injustice, is too great to risk a criminal 
appeal without the complete transcript. To make available a full tran
script without delay in all cases will require substantial funding, to 
provide either for technological innovations such as computerized tran
scription or for the additional work to be done by reporters and typists. 
But to allow transcript problems to frustrate the goal of moving criminal 
appeals with dispatch is intolerable. The money outlay must be compared 
with the social expense of delay in criminal appeals and with the total 
sums now spent to administer criminal justice. 

Some of the cost dimensions of implementing this recommendation 
throughout the federal system are outlined in an appendix attached to 
the committee report, which examines the additional cost likely to be 
encountered in ordering transcripts in cases that might not be appealed. 
Two factors limit this potential waste in the federal system: (1) the 
criminal case appeal rate is already about 67 per cent and rising, and 
(2) the government will pay transcript costs in the bulk of those cases, 
in any event, under the Criminal Justice Act. As to the latter group, 
the proposal merely advances the time for incurring the cost, except for 
those instances in which the indigent would choose to appeal on less than 
the full trial transcript. 

As to those cases that wpuld not be appealed, the waste can be sharp
ly reduced by a procedure that has been in use since late 1971 on an ex
perimental basis in the federal district courts for the Southern and 
Eastern Districts of New York. Under that procedure, immediately after 
a guilty verd{ct is returned, a transcript is ordered by the prosecutor 
in every case in which he thinks an appeal is likely. Because there is 
usually a time lag between verdict and sentence to allow for preparation 
of a presentence report, the routine preparation of transcripts in cases 
in which an appeal seems likely ensures that a transcript is available in 
the appellate court by the time a notice of appeal is filed or very shortly 
thereafter. Consideration should be given to introducing that practice 
in all jurisdictions. 

* Circuit Judge, United $tates Court of Appeals for 
the Second Circuit; reproduced from Expediting Review 
of Felony Con::victions, 59 A.B.A.J. 1025 (1973) 
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Based on figures of the Administrative Office of United States Courts 
for the year ended June 30, 1972, the bt,llk of potential 'wastage" is best 
indicated by the difference between the'5,9l0 defendants convicted after 
trial and the 2,845 whose appeals were heard or submitted. This figure 

"is 3,065. But some defendants were tried jointly and one transcript 
would serve all. The figure of 446 criminal appeals disposed of by ~on
solidation indicates that 446 is a fair minimum estimate of defendants 
tried jointly. Subtracting 446 from 3,065 gives a possible 'wastage" of 
transcript expense in the cases of 2,619 convicted defendants. 

The key figure for translating this into dollars is an average unit 
cost pet trial transcript. This figure is hard to pin down. The Adminis
trative Office estimates an average trial transcript of six hundred to six 
hundred fifty pages at a cos,t of one dollar per page. '.this is based on a 
one-month sampling of requests for full transcripts under the Criminal 
Justice Act. A check by the office of the court reporters for the Southern 
District of New York for the year 1971 (283 trials transcribed) showed an 
average trial transcript length of five hundred pages. 

A unit cost of $500-$650 multiplied by 2,619 defendants gives a figure 
of about $1.31 to $1. 7 million. This is the bulk of additional annual 
transc:ript cost caused by preparation of transcripts in all criminal cases. 

If the rate of criminal appeals increases over the 67 per cent in 
fiscal year 1972--and the trend has been going up--then mandatory ex~ 
penditures by the government under the Criminal Justice Act will increase. 
Every increase will reduce the 'wastage" of preparing transcripts in every 
case. In addition, the procedure now used in the Southern and Eastern 
Districts affords a check against ordering unnecessary transcripts. These 
"guesstimates" should reduce the net cost of the recommendation substantial
ly. 

In any event, against this element of increased cost one should con
sider the following for comparative purposes: (1) the Criminal Justice 
Act appropriation for fiscal year 1972 was roughly $14.5 minion; (2) the 
proposed federal budget for fiscal year 1973 for the judiciary alone is 
approximately $188 million; and (3) a rough estimate by a committee of 
the Committee for Economic Development of the, total annual expenditures 
of all federal criminal justice functions in fiscal year 1969, including 
courts, prosecution and defense, police and corrections, was approximately 
$1.1 billion. 

This includes no estimate of how many additional reporters or typists 
would be required to put the proposal for expedited availability of tran
scripts into effect in the federal system because there is a difference 
of opinion regarding how much the output of court reporters can be in
creased by a change in their organization and practices, for instance, 
by r(~quiring their efforts to be pooled. But as a corollary to Proposition 
5, each jurisdiction should supervise the operation of the court ):'eport
ers to maximize efficiency.2 

2 See generally, EBERSOLE, IMPROVING COURT REPORTING SERVICES (interim 
report, Federal Judicial Center, February 1, 1972). 

57 

., --~ .. \,~~~,~~,*,q;;;:;;;:~~~-...... .i .... tru.",,"*JOI"'=_=;:;;; 

'-

REPORT ON COURTS: TRANSCRIPT PREPARATION * 

It • 
. ,IS reco~~eGded that major el{olis be made 

fo~rud develOpmg means of prodUcing trial tnm- Rapid production of t . 
scnpts speedily. FUllding should be mad "I 
able promptly for this purpose. e aVID-

It· f 

achieved thrau h . ranscnpts might be 
ods h Id' g technologIcal innovations Meth o mg some p . , ' . -
stenotyping, sound r:~:::~s~ mclude ~omput~r-a~ed 
ploration of th . . gs, and vIdeotapmg. i!X-cal ,.IS urt~cr re~ommended tbat, where technologi_ 

mnovations 111 transcript production are not 
empl?yed, funds shOUld be provi.ded to em 10 

elr use IS recommended b .h . 

suffiCient number of reporter d ~ Y a • . . s an note typiSts t 
;:sure tbat a transcript of the el'idence, or at lea~ 
wi~h:c;~sadry pOfrtions of the evidence, is available 

ays 0 the close of trial. 

Commentary 

T~e ne.ed or desire for a transcript of the ro 
~e~dm~s m the y!al Court underlies much o/th~ 

e ay In the eXlstmg crim' a1 I 
also will impede th ' I m a~pea s process. It 
ards in thO h' e Imp ementatlon of the stand
. d ' l~ C apter. Many American lawyers and 
~~e~~s thl?k that a transcript of the entire trial pro-

mgs IS necessary .for every criminal review 
Others assert that a verbatim transcript is necessar . 
for at least those portions of the trial til t' . y 
to contested i~sues at the review stage a

TI 
give nse 

reluctance t h . 1ere lS a 
o ave the :cview process nlnction on 

some other basis, as, for example a trial judge's 
sU~~1ary of the evidence (as is ~sed in E Ii h 
cnnunaI anneals) S . ng s 

-fi. bl. • • .' - orne of thiS reluctance' . " 
a e, some of It rests si I " IS JU:SU-

existing practice. But whmPt y Upon famlh¥ity with 
att't d a ever the roots of th lues, the widespread ber f ' '. ese 
a transcript is a. factor t b Ie m the nc{:esslty ot 
r~alistic effort to expedit° e ~eckfoned w~th, in any 
view. Efforts to dis e a~ re orm cnmma.l re
appear promising. pense WIth transcripts do not 

can Bar Association Speci I C . Y l e Amen" 
Prevention and Control' a ommIttee On Crime 
ban Crime 90-91 (1972

1
) ~~w Perspectives on Ur-

2his report.) Perha sere' . . e also Ch~pter 11 of 
mentation can dev~op. O~IVt! ;eC?nOIOglc?1 experi
mended that fundin b er eVlces. It IS recom
purpose. An excellen~ ue 1evoted promptly to this 
porting systems :ndud' p- o-date stUdy of court re
sibilities, is Nati~nal B~r~ curr~~ technological pos-

, O}I Court Reporting Syst~~so (4ta~odlardsD' A Study 
971). s., ccember 

An accelP.rated prod t' 
can be achieved in some ~c I,O~. ~f transcripts also 
crease in the number o/uClS lctlOns :hrough an in
places there simply are ~ourt reporters, In soml! 
tend all the trials and a~~ eno~gh repor~ers to at
t~anscrjpts withou~ protrac~~~ l~ ~he typm~ of .the 
culty can be met in so '" ~ ays. ThIS dJ/fi
more clerical person~cl~~ Jtu,nSdlctlOns by P!oviding 
III other words the bl) pe the reporter s notes 
quate number ~f re ~;~ em may not be an inade~ 
number of note t .. ;sts er~~~t rather an inadequate 
vations in transcr{ t • ~re technolo!!ical inno_ 
it )S rccommendcl tt!'a~01~~~0~ are n~t employed, 
ploy a SUfficient' number of r: e provIded to em
Ists to insure that a transcript ~~~~rs a~d note typ
lea~,t of the necessar ' e eVIdence, or at 
available in eVery ca y p~~ons of the evidence, is 
of tne trial. se WI n 30 days of the close 

* A recommendation of th . 
Criminal J' e Nat~onal Advisory Commission on 
(Professor U~~~~:l s~anMdF:l.rddS and Goals pl.lblished in 1973 

• ea or, Reporter) 
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COURT REPORTING 

'/~ 
Delmar Karlen 

CHAPTER ONE: INTRODUCTION AND SUMMARY 

Background of This Study 

. ·er for State Courts commissioned the 
In early 1972, the NatLona1 C:nt t orting in Alaska and Australia. 

k t d of electronLc cour rep , 
writer to rna e a s u y I 'th the great and growing delay Ln 
It arose out of the Center s c~nc~r~tW~es and was part of a larger effort 
the appellate courts of. the Un~te a 'hes to solving that many-faceted, 
to understand and appraLse var~ous approac 
complex problem. 

. 1enecks in the appellate process is the pro-
One of the recogn~ze~ bo:t es are informed of what transpired in the 

cedure whereby the revLewLng JUdg
ure is to repare ~ typewritten, steno

court below. The standard pr~ced This isPastep which must precede other 
graphic transcript of proceedLngsh b 'ssion of a complete record (in
steps in the appellate proc~ss--t e su ~L 'n addition to the transcript), 
cluding pleadings, orders, Jud~ment~, e ~'~r~uments and the preparation 
the filing of briefs, ~h: hean~~ ~he o~~rst step is'de1ayed, so inevitably 
and promulgation of opLnLons. 
are th~ other steps. 

, of trial is today in most courts of 
The task of preparing transcnpts ters who are either shorthand 

the United States entrusted to court repo~ome' ~eporters type their own 
t type-machine operators. ' t writers or s eno 11 by means of tape recorders, 0 

notes, while others dicta~e :hem, usua Y 
other typists for transcrLptLon. 

, 1 almost everywhere, and they are 
Court reporters,are Ln ~hort s~h~ ~olume of litigation. Those who 

growing more scarce Ln relatLonet~ith the ever-increasing flood of appeals. 
are available are unable to cop . f transcripts are all too common. 

f ths in the preparatLon 0 
Delays 0 many mon " Liti ants are also and even more 
Judges and lawyers are d~ssat~~!!e~f them !re able to identify the cause 
vitally affected, even tnough h 1 ublic is adversely affected,. 

, d' t Finally t e genera p n of theLr LS ress. "f' 1 d' osition of criminal cases. 1e 
particularly by del~y~ Ln,the f~nat o~s~riminal justice is seriously 
deterrent and rehabLl1tat1ve e ec 
impaired by delay. 

, 't . thi s is a subs tantial segment olf 
*Professor of Law, New York un1versLN~'FROM ALASKA AND AUSTRALIA, publish-
a monograph, COURT REPORTING: LESSO .,' 
ed by the National Center fo! State Courts 1n 1974. 
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In addition to being slow, court reporting is expensive. It calls 
for highly trained and highly skilled persbnllel, who must be and are 
compensated accordingly. 

In these circumstances, it is not surprLsLng that a quicker, and 
possibly cheaper, way of producing the raw materials needed for appel
late review is being sought. There is presently widespread interest in 
electronic sound recording among judges, lawyers and court administrators 
as a possible substitute for traditional methods of court reporting. 

There are other possible alternatives, notably IIcomputer-assistedlf 
transcription, whereby tapes produced from stenotype machines operated by 
court reporters can be automatically transcribed by computer, and video
tape recording. Such alternatives, however) are beyond the scope of this 
report. It is concerned exclusively with electronic sound recording, and 
only as practiced in two jurisdictions which have had long experie,nce with 
it. They are Alaska and Australia. Xn effect, they have served as ex
perimental laboratories for other common-law jurisdictions. The e:l\:perience 
they have accumulated is worth considering. 

Men and Machines 

Before summarizing the experience of Alaska and Aust:ralia, a f,ew 
general observations about men and machines are in order. 

When one first considers the possibility of switching from tradition
al court reporting to electronic sound recording, he tends to concentrate 
too much on equipment and too little on people. He worries unduly about 
acoustics and electronics--as if those were the main, perhaps the only, 
problems. His concern is misplaced, at least partially. He should (ie
vote equal attention, perhaps more, to the problem of recruiting perftons 
who have the skills and temperament necessary to operate the machinesl 
properly. 

The best machines in clumsy hands are likely to produce bad results. 
In skillful hands, machines which are presently available commercially 
can produce excellent results. Sound recording of courtroom proceedings 
need not await the development of ideal equipment. 

Poor acoustics interfere as much with manual or stenotype shorthand 
as with electronic Bound recording. It makes no sense, therefore, to 
wait for perfect acoustics in courtrooms before considering a switch away 
from traditional methods of court reporting. 

Machines tend to become Frankenstein monsters, exercising a subtle 
tyranny over those responsible for their operations. People tend to get 
carried away by the capabilities of their machines. They record material 
that does not need to be Lucorded, transcribe tapes which do not need to 
be transcribed, and strive mightily to produce cosmetically-perfect 
transcripts when plainer, rougher versions would do equally well. They 
do such things not so much because there is need for them as because 
they feel a compulsion to demonstrate what their machines can do. 
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The threat posed by electronic court reporting to traditioI,al court 
reporters is more psychological than economic. Since court reporters are 
scarce almost everywhere, there is no shortage of work for them to do. 
Electronic sound recording cannot be introduced overnight. It takes a 

, considerable amount of time to adequately train typists and monitors for 
courtroom work. Macl,nescan be u,sed to cover courts not adequately 
covered by shorthan<..; nriters without displacing any' of those presehtly 
at work, or to produce transcripts more quickly than can be produced by 
traditional methods. Courtrooms can be converted to sound one by one 
over a period of years. 

Nevertheless, court reporters resist electronic recording because of 
the affront to their egos. Having devoted years of their lives to acquiring 
very special skills, they a1:e understandably resentful of the idea that 
those skills can be replaced by a combination of machines and persons who 
possess a much l(~er order of skills and training. Full employment can 
be guaranteed to court reporters as long as they wish to work. Those not 
needed for the traditional tasks of court reporting can be used to super
vise the process of sound recording, ch~ck transcripts made by audio
typists, and so forth. 

·Whatever the economic and psychological interests of court reporters 
may be, the. des·ires of so small a group cannot be allowed to stand in the 
way of the public need for greater speed anda'cc-uracy in-producing records. 

Court reporters are not the only persons standing in the way of the 
spread of electronic sound recording. Many lawyerfi and judges resist 
changes that they fear might upset their long-established habits aHd 
courtroom styles" They at'f~ comfortable withfamilif.lr methods, even 
though aware of their shortcomi. Ji;;. As Arthur T. Vanderbil t remarked, 
"Judicial reform i.~ no sport for the short-winded, II' an ob~ervati9n I!S 

applicable to r~Jrt reporting as to other aspects of judicial adminis
tra tion. r~;'"i;,:ton.a.ly there is little for lawyers and judges to fear from 
electrotdc sou~}.,; . .:ecording. All that is required of them is that they 
become conscio,~s that voices in the courtroom are being picked up by 
microphones--a burden no greater than the one they now bear in making 
sure that the same sounds are recorded by a court reporter. 

Government officials, particularly those having responsibility for 
preparing and approving court budgets, are also prone to resist change .. 
It is easy for them to insert in next year's budget the same items for 
salaries that appeared in last year's budget; more ~ifficu1t for them 
to authorize a new item for a capital outlay for die f,urchase of equip
ment, even though the expenditure would reduce the tratiitional salary 
items and result in net savings. 

These psychological hurdles, though not inconsiderable, can be over
come. They have been in Alaska, and they are well on the way to being 
overcome in Australia. In that country, with its federal form of govern
ment and nUmerous independent jUdicial systems, electronic court recording 
hf.ls replaced traditional shorthand. in some courts and is rapidly spreading 
to others. 
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How Electronic Reporting Works 

The e$sentials of a sound recording system are simple, and can be 
sta ted briefly~ 

Voices in the courtroom are picked up by one or more microphones; 
The sounds are channeled into a tape recorder; 
Th~ tapes are played back through earphones to typists who produce 
wr~tten transcripts of the proceedings; or, alternatively, they are 
played back directly to the reviewing judges. (In the discussion 
~l7hich follows, it will be assumed, unless otherwise noted, that 
written transcripts are made. This is the more common procedure.) 

Eliminated is the step of having a court reporter produce an extra 
intermediate writing} conSisting of his shorthand or his stenotyped notes, 
halfway between the courtroom sounds and the t.ypewritten transcript. From 
the elimination of this step follows the elimination also of hum,an errors 
in the process of firs,t translating sound into written form. 

An additional safeguard against error is provided by the fact that 
tapes produced electronically can be replayed as oft~n as necessary to 
check the -accuracy o'f the finished transcript against the original court
~oom so~nds. With traditional court reporting, no such check on accuracy 
~s pDsa~ble. Courtroom sounds are lost for.ever once the words have been 
spoken.; all that remains is the court reporter's version of what was said 
and tljf~ recollect;hu of. others who ~~ere present in the courtroom. . 

Varia tions on the Theme 

The basic concept of sound recording, outlined above, is capable of 
being implemented in many different ways. The different approaches, il
lustrated by Alaskan and Australian experience, can conveniently be dis
cussed under two main headings: recording and transcribing. 

, Va:):."iations in recording have to do wi th the number of microphones 
used, the type of recording equipment, its placement, and the way the 
machines are monitored. 

Microphones 

At least four microphones are needed--one on the witness stand, 
another on the bench, another· in front of the. plaintiff's counselor 
prosecutor, and another in front ~f ~he defense counsel. Additional 
microphones, however, are used in some courts. For example, in Canberra, 
the capital city of Australia, 11 microphones are used. In,addition 
to those already mentioned, there is One microphone at the jury box, 
two in front of the dock, where the accused persons sit during trial, 
another microphone at the counsel table, a "roving" microphone (one 
which can be easily moved from place to place)--to be used wherever 
needed (to accomnmdate'an interpreter, for example, or to pick up the 
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words spoken by lawyers who wander around the courtroom) --andl finally, 
one for the use of the monitor of the recording machine in g1.ving 
instructions to typists. Four additional microphones can be connected 
if needed. 

Recording Equipment 

Whatever the number or type of microphone used, the sounds receiv~: 
are carried by wire to a recorder. The simplest type is a machine usiug 
a single channel, on which the sounds coming from all microphones are 
mixed together. A more complex type, such as is used in the more sophis
ticated installations in both Alaska and Australia, has multiple channels, 
one for each microphone, with separate volume controls. When the tape 
produced by such a machine is replayed, either to enable persons in t.he 
courtroom to hear again something that was said earlier or to enable typists 
to prepare a transcript of proceedings, all channels can be combined into 
a single sound, or anyone channel can be played back separately with 
other channels tuned out. This allows the hearer to distinguish individual 
voices--an obvious aid if several persons are speaking at once" or if extra
neous noises such as coughing or paper-rattling intrude. It should be 
noted, however, that the monitor of a recording machine has .as much right 
as a court reporter to request the judge to halt the proceedings if they 
are becoming too confused to enable a proper record to be made. 

When only one tape recorder is used, as is the practice in some courts . 
delays are sometimes encountered. If the machine breaks down, proceedings 
have to be suspended until a replacement can be installed. If a tape is 
completed in the middle of a trial, minutes are lost while the monitor re
places it with a new one. Because of such potential difficulties, many 
courts in Alaska and Australia have two recorders available, one of them 
a stand-by machine'ready to be switched on immediately. in the event of a. 
breakdown or the completion of a tape on the other machine. 

When only one machine or one and a standby are used, the transcription 
process cannot be started until a tape is completed and ready to be handed 
over toa typist. As a practical matter, this means the end of the entire 
proceeding or at least the end of a single session of. court. If fast copy 
is desired, as it often is in Australia, two more recording machines are 
needed to produce short tapes, running from two to six minutes each. 
Although the primary recorder runs continuously, the transcription re
corders 'are run alternately. While one is running, the operator removes 
from the other a completed short. tape and replaces it with a new tape. 
Then the machine is turned on and the other is stopped and its completed 
tape. replaced w~th a new one by the operator. As each tape is finished, 
it is given to a typist to be transcribed. As many as six typists may 
be working Simultaneously on a transcript, each doing about two pages 
at a time, The transcription process and the machines used in it will 
be described in greater detail later. 
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Remarkably fast transcriptions are produced in Australia by this 
procedure. In several courts of that nation, less than an hour elapses 
bet~een th7 tim7 words are spoken in the courtroom and the time they are 
ava1lable 1n wr1tten form. Within an hour of the court's rising for the 
day, the entire transcript of that day's proceedings is in the hands of 
the judge and c.ounsel. 

Placement of Recorders 

The preferred, almost inevitable, location for the primary recorder 
and its standby, if any, is in or immediately adjacent to the courtroom. 
It may be housed in a specially built glass-enclosed booth, from which 
the monitor can see what is happening and communicate with the judge if 
necessary. This is the pattern for newly constructed or remodeled 
facilities in Australia. But a special enclosure is not necessary. In 
all courts in Alaska and some in Australia, the machine and its operator 
are in the open courtroom. 

Within the courtroom, several locations are possible. In Alaska, 
where the monitor of the equipml;}t does double duty as clerk of court, 
he (or she, usually) and the equipment are located in the front part of 
the courtroom, immediately adjacent to the bench, where the clerk-monitor 
may mark exhibits, announce the opening and closing of court, confer with 
the judge and attend to other clerical duties. In most Australian courts 
the monitor is not expected to do double duty as a clerk, and in conseque~cE 
he and the equipment are likely to be located inconspicuously at the back 
or side of the courtroom. 

When additional tLanscription recorders are used to produce short 
tapes for fest transcription, these machines may be housed in the court
room or at a remote location where the transcripts are produced. In the 
courts of New South Wales where electronic recording is used, the tran
scription recorders are located in the courtroom and are opera t(~d by the 
same person who monitors the) primary machines. As ne removes each com
pleted short tape from one of the transcription machines, he places it 
in a receptacle located in the courtroom wall. It can be opened from the 
other side of the wall, where there is a corridor. Typists periodically 
go into this corridor and reQ10Ve the tapes from the outer opening of the 
receptacle as they are ready to transcribe them. ~his avoids the dis
turbances which might otherwise be caused by typists coming and going 
in the courtroom. 

In the High Court of Australia and in the Supreme Court of the 
Australian Capital Territory, a more sophisticated system is used to 
accomplish the same end. The transcription recorders are remote from 
the courtroom (about two blocks distant in one case, a mile or more in 
another), but connected by underground wires to the primary recorder. 
They receive simultaneously exactly the same sounds as are being re
corded on the primary recorder in the courtroom. They are monitored 
by another person, who changes the short tapes at frequent intervals 
and hands them to typists for transcription in the same or an adjoining 
room. 
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Monitors 

Whatever type of recording equipment is used, it must be monitored. 
One purpose is to detect any malfunc:tioning of the machines and to change 
tapes when necessary. Another purpose, equally important in some courts, 
is to provide a !l10gfl to guide the typists who will later make a tran
scription from the recording. The log is a brief, handwritten notation 
of proceedings, keyed to a 'counter on the machine simi~ar t~ ',~ speedometer 
on an automobile. In this document, the speakers are 1.dent1.f1.ed, the 
time of directt cross-and re-examination noted, difficult medical or 
scientific terms and proper names spelled,and other' information given 
which will be helpful to the typists. By reference to the log, the re
levant portions of the ~ape needed for playback in the courtroom or for 
transcription can be quickly located. 

It is possible to combine the duties of monitoring the machines with 
other du.tie~ such as serving as judge or court clerk. This is done to a 
limited extent in both Alaska and Australia. In Tasmania, an Australian 
state where sound recording is in its infancy, only one recording machine 
is used in a magistrate's court, operated by the magistrate himself. 
Since the tapes are seldom transcribed, the magistrate seldom bothers to 
try to make any log that would be useful in transcriptio~. ~n A~aska, . 
where sound recording is well developed, the duty of mon~tor1.ng 1.S ass1.gned 
to a clerk of court, commonly known as the "In-Court Deputy." This person, 
usually a ~oman, attempts to make a log of proceedings and pay careful 
attention to the quality of sound being recorded, but she cannot devote 
full attention to the job of monitoring. She must mark exhibits and attend 
to other clerical duties while the recording is in progress. The attempt 
to save money by combining monitoring with other duties is probably false 
economy, at least in a court from which many appeals are taken. 

The monitor is a critically important person in the recording opera
tion and ideally should be able to pay undivided attention to the job of 
producing as clear a record as possible. Some special traini~g is needed, 
perhaps lasting no longe~ than about a mon~h, so that the mon~tor.does 
not bec::: .. te flustered in the face of what m~ght appear to be comphcated 
equipment and so that he develops Emough confidence t.O ask the judge to 
halt the proceedings in the case of a malfunctioning of the mac:hines or 
confusion in the courtroom which interferes with proper recordl.ng. A 
practical solution of the problem which is appealing is found in Canberra. 
There the girls who ordinarily act as typists in transcribi\~g the tape~ 
take turns at monitoring thp machines in court. As typists, they real1.ze 
the problems that arise in transcription and hence are able to make meaning
ful logs and also to offer oral comments to. the typists through the r.ecord
ing machine itself. When stereo tapes having multiple channels are used, 
the monitors' instructions can be separated from the words spoken. by 
witnesses, judges and lawyers. The Canber.ra practice also has the 
advantage of relieving tedium on the part of the typists: It is .helpful 
for them to go to court from time to time and see what 1.S happen1.ng . 
instead of having to spend all their time listening to tapes and try~ng 
to reconstruct what transpired in. the courtroom. In short, usin& typists 
as monitors improves both the recordi,ng process and the transcriptio.n 
process. 
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11 Just as there are differences between jUlcisdictions in the recording .11 
~ process, so also there are differences in the transcribing proc~ss. I~ 
., Lli 
11 ;lU! \ Mos~ i~portant of a~l, the personnel involved in electronic recording ~W 
j are the cyp~sts whorece~ve sounds from tapes and convert them into written till 
-r transcl:,-ipts. They must be carefully re, crui ted, because audio-typing requires i :1

1 J' !,t a s e 1 t d ' I 
liP Cl.a emperament an special skills. Those who are recruited must be Ijl 
d m~de aware in advance of the nature of their work and the difficul ties they ", 
!!I wL1l encounter. Audio-typists, while working, are almost removed from til 
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l::,',ll' no:-mal human cD~tact. They have to employ high intelligence to distinguish '".:11
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l
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V01.ces and to f~gure out what was going on in the courtroom which produced I 

",;,
1""11", the. sounds. they. hear. This is a more difficult task than that of , taking ','1I

r

,',' 
' ordulary d~ctat1.on, because they must sort out the sounds and make sense I. 

of them rather than rely on the dictater to do that for them. They must il 
:1 have the arts of .spelling and punctuation, because they cannot merely copy ;:1::

1
: II ~~~:d~o~;~eawd~rwkr~ttenb' tNe1:erdth~lefss, given. prhoper recruiting, audio-typists ' I 

,\',,\' ' can e ral.ne ~n our to e1.g t weeks. ; II: 

:\ Fre,q,uency of Transcription, ; III 
U ",II 

II In some courts, all proceedings are transcribed as well as recorded .11: 
III This happens in several trial and appellate courts of Australia, where ~'11 n lawYlers and judges are acc:ustomed t,"" the luxury of daily transcripts in 'Iii, 
II alJ proceedings in which they par~i ,~pate. Judges use the transcripts to ','l~ 
1 prep<ilre delayed judgments, and lawyers use them to prepare for future 'il 

l
(ll'.,;'1,,: sessions. III Australia. as in Englar'ld, some appeals are lengthy, lasting , ••• "[11"'1

11
".',:,. ,~, for ~,everal days or even weeks--henc(~ the practice, which seems strange to I 

Amer~can eyes, of recording and immediately transcribing appellate pro-
ceedings. ~ 

I ;(:,' A dramatically opposite ~pproalch is found in the District Court of "l~ 
Alaska:. where no transcripts are m.?lde from the recordings. Instead, when ,I,c;, 

:"11 an appE~al is taken to the Superior Court, the reviewing judge listens to 111,!"!I: 

the tape. He is assisted by the log prepared by the monitor, but normally f 
I does not have a transcript. If h~ feels that he specially needs one, he ,~ 
J can order part or all of the proceedings transcribed; but this hardly ever Hf

l
: ! happens. 'Hri 
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:,t Midway between the extremes just described is the more common practice, ' (h 

1 found in, both Alaska and Australia, of making a transcript only when an ','11 
;1 appeal is taken or some other future proceeding contemplated at which a ' J! 

record of prior proceedings is necessary. This parallels the practice of ; !~,l 
most American courts served by traditional court reporters; shorthand orii) 
stenographic notes are not transcribed unless an appeal is taken or unless 1:1 
other spe:cial need appears. In short, the production of transcripts isl;~ 
selective rather than routine. tP 
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Even where selective transcription is customary, there are some cases 
where daily copy is produced, but these are exceptional, involv~n~ very 
rich clients or an unusual degree of public interest. To the l~m~ted ex
tent that daily transcripts are called for in the United States, the pro
c~dure for producing them resembles the procedure for 'producing daily 
transcripts in Australia, except for the fact that the original recording 
in Australia is electronic rather than by court reporters. 

Time of Transcription 

For reasons just noted, most transcripts are delayed until the time 
comes to take a further step in which a record of preceding events is 
necessary--typically an appeal. When a litigant decides that he is going 
to appeal, he files a notice of appeal and orders a transcript. This m~y 
be 20 or 30 days after the conclusion of proceedings. That amount of t~me, 
together with whatever time it will take to type the transcript, is the 
measure of how long it will be before further steps can be taken. 

If electronic sound recording is used, the only workers neE?ded to 
produce a transcript are typists. If a shorthand reporter is used, his 
services are necessary. Time must be found by him to read back his notes 
and (1) type them himself; (2) dictate to a typist or (3) dictate to a 
machine which will ultimately be used by one or more typists. In view of 
the fact that most court reporters are in court all day long every working 
day, they must find time on evenings or weekends or during vacation periods 
to do their share of the necessary work. Delays are understandable, almost 
inevitable. With sound recording, typists have already available, in form 
that can be used by them, all the material that they need for transcription-
the finished tapes and accompanying logs. 

If daily copy has to be produced through traditional shorthand or 
stenotype methods, several court reporters are needed for a single case. 
They have to change places in the courtroom frequently. When one has 
finished his stint, he leaves the courtroom and starts dictating or 
typing as another court reporter takes his place in the courtroom. No 
less than three or 'four court reporters are needed to produce a completed 
transcript of a day's proceedings in time for the opening of court on the 
following day. 

When sound recording is used in place of shorthand or stenotype, 
daily copy can be produced much faster. Transcribing can start almost 
as quickly as the proceedings themselves if short transcription tapes of 
the type described above are used. In Australia, a completed daily 
transcript is ordinarily ready within an hour of the time the court rises 
for the day, and partialtran"Sc!~ipts are available (for whoever has time 
to read them) even sooner--every half-hour or so as the case progresses. 
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l! If only ordinary (not daily) copy is required, there is no need to Hli 
I~ use several typists simultaneously. A single typist can transcribe an 'Ii 
I { \ n ! I entire tape or series of, tapes. She uses a recording machine of the Iti 
','1' samehbasic type as that which produced the tapes. It is equipped with [Ii 
'\ earp ones and a foot-pedal control which allows her to start, stop and 1 Ii 
~ replay the tape as often as necessary. She is assisted by the log of i~ 
I proceedings, helping her to identify voices, get the correct spellings I~ 
d of names and difficult words, and so forth. j'll 
:1 !-fll q When daily copy is required, it is customary to use a battery of ; III 

typists on a Single case. As explained earlier, this involves the pro-
1 duction of short tapes, each with its own log. When several typists are 'II 

;1 so employed, each acts in much the manner of a single typist transcribing :i~ 
,j an entire case, except for the fact that she is concerned with only a short .,./1

1 I segment of proceedings, perhaps five or six minutes' worth of recording, II 
1 producing about two pages. ,I 
I" " II' This presents problems in pagination. In some courts in Australia, ! 
1 each typist is aSSigned pages in advance for each tape, and she numbers 'II 

" the pages as she goes along, on the assumption that each short tape will 
j produce the assigned number of pages. If it happens to produce only one, I' 

i I instead of using assigned numbers 18 and 19, she numbers the one page "18- bt 
!,:,i 19. II If, on the o.ther hand, her tape yields three pages, she numbers them ,l!I':, 

i 
I 

1 
, ~ 

"18, II 1119" and "19a rr • Sometimes the typing stops in the middle of a page, ~ 
and the next typist 's page star.ts at the top. This results in a somewhat ' II. 
slipshod appearance of the manuscript, but presents no difficulties in :! 
understanding. 'III 

!'i The Final Product 

After typing is completed, someone normally looks it over for accuracy. 
In some courts, this is done ~only by the typist herself, who may listen to 
the tape again while looking at her first draft. If she discovers errors, 
she may make the corrections either by retyping or by handwritten insertions, 
deletions and changes between the typed lines. This is common practice in 
Australia. 

In other courts, notably in Alaska, a more elaborate system is used. 
All manuscripts are read not only by the typists who produced them, but 
also by a supervisor, who listens to the recording and makes any furt~er 
corrections deemed necessary. Elaborate checking in Alaska is accompa
nied by an elaborate retyping procedure. The transcripts are originally 
typed on an IBM Selectr:i..c tYl?ewriter having an "automatic memory" which 
stores the typed material. When an error is discovered, the typist, 
using the same machine, retypes the corrected material only and then has 
the ~achine rerun the entire pages on which the errors appeared. This 
produces very handsome manuscripts, but is an expensive process; and it 
adds little or nothing to clarity. 
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In some places, checking for accuracy is left to the lawyers. Being 
themselves involved, it is believed that they can be relied upon to point 
out any errors they consider significant. Corrections are made with the 
conse.nt of opposing counsel, or if necessary by court order. Sometimes 
b,oth lawyers and even the judge may listen to the tapes again, att~mpting 
to resolve disagreements. 

The mathod of producing:whatever number of copies is requirsd varies 
from jurisdiction to jur.isdiction. In some places, ordinary carbons are 
made; in others, stencils are cut and as many copies run off as necessary. 

Electronic sound recording can produce either daily 'or ordinary tran- . 
scripts more quickly than traditional court-r.eporting methods. With elec
tronic sound recording, no court reporter 1;s needed to translate courtroom 
sounds into language from which a typist can work. When shorthand or 
stenotype is used, the court reporter normally is the only person who can 
decipher the resulting notes. For each hour he spends in court,· he must 
spend an additional two or three hours translating his notes. Those hours 
are hdrd to find in the life of a busy court reporter. Delays are common 
~nd substantial, even when the court reporter does not type his own notes 
but dictates directly or indirectly via a machine to another typist. 
Dictation takes almost as much time as direct typing. 

When electronic sound recording is used, typing can start almost as 
soon as the proceedings themselves or, if daily copy is not required, as 
soon as a transcript is .ordered. There is no need for a typist to wait 
for the services of an intermediary. 

Judicial Control 

Under traditional court reporting methods, the preparation of tran
scripts is done on a private contractual basis between the court reporter 
and the persons ordering the transcripts. The state has little or no 
effective control. It can make rules as to when transcripts have to be 
filed, but can do little to enforce them without being arbitrary and un
fair to litigants. Such rules are honored in the breach more often than 
in the observance. Extensions of overly liberal time schedules are granted 
aU. too freely. 

With a sound recording system, the possibility of effective judicial 
control is greatly enhanced. The entire process of recording and tran
scribing can be regarded as a single procedure under judiCial control. 
This 'is the pattern in Alaska and in most (although not all) states of 
Australia. With courts having control, judges can do more than complain 
about delays. 
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Sound recording, if properly managed, is more accurate than tradition
al court reporting. "Poor acoustics are at least as much of an impediment 
to traditional court reporting as they are to sound recording. In the 
open courtroom, a witness, lawyer or judge may not speak loudly enough or 
clearly enough for all to hear; but if his voice is picked up by a nearby 
microphone, it can be amplified and made distinct. 

If any question is raised as to the accuracy of a transcript, it can 
be resolved by replaying the tape. If only shorthand or stenotype notes 
are available, there can be no authoritative check on the court reporter's 
accuracy. Those who disagree with his version of what was said have nothing 
to support their position beyond their own fallible recollection. 

With traditional methods, there can be no effective check on the ac
curacy of an interpreter's translation. Only the English woxds spoken by 
the interpreter are ineluded in the shorthand or stenotype notes, not the 
original foreign words spoken by the witness. With sound recording, the 
original words of the ~,;Jitness are preserved along with the interpreter's 
words, so that the latter may be compared with the former. 

With sound recording, the likelihood of having every word reproduced 
as spoken is enhanced. There is little danger of editing by some unau
thorized person making a judgment as to what is important or unimportant, 
what should be taken down or not. All court reporters, it is believed, 
edit the proceedings-to Some degree. Some judges and lawyers like this, 
because it makes for a more compact transcript. Others fear to entrust 
such power to a court reporter. They would prefer an accurate, truly 
verbatim record of everything that was said. 

If a recording is listened to by a reviewing judge rather than reduced 
to the form of a written transcript, it preserves some of the "demeanor 
evidence" which was present in the original proceedings-but which ordinarily 
escapes an appellate court. Such evidence is important, as Judge Learned 
Hand observed: 

". • . It is true that the carriage, behaVior, be~ring, manner 
and appearance of a witness--in short, his fldemeanor"--is a part 
of the evidence. The words used are by no' means all tha t we 
rely on in making up our minds about the truth of a question 
that arises in our ordinary affairs, and it is abundantly 
settled that a jury is as little confined to them as we are. 
They may, and indeed they should, take into consideration the 
whole nexus of sense impressions which they get from a witness. 
This we have again and again declared, and have rested our 
affirmance of findings of fact of a judge, or of a jury, on 
the hypothesis that this part of the evidence may havle tu,rned 
the scale. Moreover,j such evidence may !3atisfy the t17ibunal, 
not only that the witness' testimony is not true, but that the 
truth is the opposite of his story; for the denial of one, who 
has a motive to deny, may be uttered with such hesitation, dis
comfort, arrogance or defiance, as to give assurance that he 
is fabricating, and that, if he is, there is no alternative 
but to assume the truth of what he denies." 

--Dyer v. Mac Douga, 11 , 201 F.2d 
265 (C.A. 2, 1952) 
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Reliability 

Machines can break down or malfunction, but so can human beings. 

If a tape recorder is not functibning properly, that fact cap, be 
quickly detected and the. machine replaced by another--provided only that 
spare machines are kept readil.y available. Such machines are not in short 
supply, and it is no great feat of planning to provide spare machines along 
with competent monitors to operate them. 

If a court reporter is absent or unable to perform his duties, he 
also must be replaced. But court reporters axe in short supply. It may 
be extremely difficult to find a competent replacement quickly. 

Moreover, a court reporter may die, leave the jurisdiction or become 
incapacitated after he has taken his shorthand or stenotype notes but before 
he has transcribed them. If so, his labors are probably lost forever, 
because ordinarily no one else is capable of deciphering his notes. The 
result is likely to be a new trial or a reluctant settlement brought about 
by the pressures of time and expense. 

With sound rE~cording, a completed tape (and accompanying log) can be 
transcribed by any competent typist. No intermediate translation is 
necessary. 

Expense 

Sound recording is cheaper than traditional court reporting. The cost 
of purchaSing, installing and monitoring the machines is more than recouped 
by savings in the compensation of court reporters for their work in and 
out of the courtroom. 

The cost of producing a transcript of a single day's proceedings by 
traditional methods involves compensation of the court reporter for his 
time in court, plus the time he spends in typing or dictating his notes 
and checking the resulting manuscript. If we assume that his compensation 
works out to $100 per day, and that he spends three days typing his notes, 
his compensation will amount to $400. If instead of typing the notes 
himself, he dictates them to a typist, the process will probably require 
two days of his time and two days of her time. Assuming that she is paid 
half his rate, or $50 per day, her compensation will be $100. This will 
he added to the court reporter's compensation, to arrive at the same 
total labor cost of $400. 

The cost of producing the same transcript by electronic sound re
cording involves compensation of the monitor for one day and compensation 
to a typist for three days. If we assume that the monitor.. and the typist 
are both paid at the rate of $50 pet' day--half the assume<>.rate for a 
court reporter--the total labor cost will be $200. To this must be added 
the cost of the machines, amortized over their useful life, and the cost 
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of mai~taining them. Estimating such cost at the high figure of $50, 
we arr~ve at a total cost of $250--slightly more than half of what it 
would cost to produce the same transcript 'by traditional methods. 

These are hypothetical figures, necessarily somewhat arbitrary, but 
it is believed that they are reasonably representative of the relative 
costs ?f t~e.various.type~ of labor involved and the cost of installing 
and ma~nta~n~ng mach~nes ~n most parts of the United States. More 
specific comparative cost estimates are given in subsequent parts of 
this report dealing with Alaska, Canberra, Queensland and Western 
Australia. 

. It is im~ortant to compare ~ike with like. The cost of producing 
da~ly transcr~pt by sound record~ng can be fairly compared only with the 
cost of producing daily copy by conventional court reporting; and the 
cost of producing ordinary copy by ei ther method can be fairly compa.red 
only to the cost of producing the same type of copy by the other method. 
Daily copy, requiring a more massive deployment of manpower, is moro 
expensive than ordiu.ary copy, regardless of the method used. 

Either manual shorthand or electronic sound recording can be und~lly 
expensive if wastefully used, as by recording material that does not need 
to be recorded or by producing transcripts that are not needed. 

Effect on Trial Procedure 

However a record of proceedings is made--whether by conventional 
methods or sound recording--some restrictions upon the conduct of the 
court and counsel are necessarily imposed. In either case, they must be 
conscious that a record is being made. This sometimes involves stopping 
the proceedings, so that a court reporter can catch the words spoken or 
so that the sounds coming into a recorder are clear. There is little to 
choose between one method as against the other. A monitor can signal the 
!udge to halt proceedings ju~t as well as a court reporter. 

On occasion, the judge, a lawyer or one of the jurors may want to 
hear again some of the proceeding·s that have already taken place. This 
is accomplished in a conventional system by having the shorthand writer 
read b.o:.o1< his notes. It takes him a few minutes to find them and to read 
them back. When a tape recorder is used, the .same purpose is acc~mplished 
oy playing back a portion of t.he tape. Again it takes the monitor a few 
minutes to find the relevant portion and play it back. There is little 
to choose between the two methods in this regard. 

One aspect in which sound recording may have an advantage over cqurt 
reporting is its unobtrusiveness. The monitor of a ta.pe recorder may be 
located in a soundproofed booth apaxt frlDm the regular courtroom, rarely 
seen or heard. He attends to the entire, day's proceedings and does not 
have to change places in the courtroom Ylli th anyone. If court reporters 
are employed to produce daily C()py, they have to work in shifts and 
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change places during the proceedings. Furthermore, they have to be placed 
strategically in the forepart of the courtroom to hear everything that is 
going on; they cannot be in back of the room or in a soundproofed booth. 
Inescapably, at least a slight amount of commotion is caused by the coming 
and going of court reporters. 

Another salutary consequence of sound recording is its effect on the 
conduct of lawyers and judges. Everything they say is reproduced for pos
sible review by an appellate court. Also reproduced are the tones of 
their voices and their manner of speaking--part of the "demeanor evidence" 
so highly prized by Judge Learned Hand, quoted earlier. 

Effect on Appellate Procedure 

The main effect of sound recording on appeals is to speed up the 
appellate process. Transcripts can be produced in time to alll')w appeals 
to get underway promptly in accordance with court rules. If recording 
and transcribing is under the control of the appellate judges, they can 
effectively demand transcripts as fast as they are needed for any situa
tion. 

Since all other steps in the process of deciding an appeal must take 
place after the preparation of the transcript, this is a critically im
portant stage of proceedings. If delay can be eliminated here, the entire 
process can be accelerated. 

CHAPTER TWO: SOUND RECORDING IN ALASKA 

Alaska has a fully integrated statewide system of courts. Included 
in it, under the control of the Administrative Office, is a statewide 
system of court reporting. There are no manual-shorthand writers in the 
state courts. All recording is done electronically. 

History 

Alaska became a State in 1959. In February of the following year, 
the new Supreme Court adopted a rule making electronic recording the ex
clusive method of preserving the record of proceedings in all courts of 
record of the State. This measure was adopted because of the extreme 
shortage of court reporters in Alaska and a most unsatisfactory ex
perience with the few who had been available in territorial days. 
Interminable delays had characterized the production of transcripts 
for the territorial courts. The two leading spirits in introducing 
electronic recording were Buell A. Nesbett, then Chief Justice of the 
State, and Warren Olney III, then Director, Administrative Office of 
the United States Courts. 
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The system has now been in operation for over twelve years. Improve
ments have be~n made in equipment, personnel and procedures, but the basic 
concept remains unchanged. Criticisms of tne system have abounded, most 
of them emanating from court reporters and their professional associations, 
but they have not stemmed the tide of electronic recording. Judges and 
lawyers of the State are generally agreed that there can and should be no 
return to the old system of manual or stenotype shorthand. Further im
provements are in order, as this paper will suggest, but any abandonment 
of electronic court-reporting in favor of a return to older systems seems 
unthinkable. 

* * * * 

Transcribing in Anchorage 

Most completed tapes )",e simply stored without transcription. In only 
about five percent of th& Jses heard are transcriptions made. A tran
script is always ordered when an appeal to the Supreme Court is taken. 
About twenty percent of grand jury proceedings are transcribed. Addition
ally, a transcript of a preliminary hearing may be ordered in preparation 
for an important criminal trial, or in any kind of case by a judge who has 
reserved decision. Counsel who need a precise record of ~\lhat has tran
spired in preparation for further steps in the case may also order tran
scriptions. Partial, rather than complete, transcripts are sometimes 
ordered, e.g., the testimony of a single key witness or of a doctor in 
a perso~al injury case, the evidence relating to damages, certain rulings 
on evidence, or only the judge,'s instructions to a jury--depending, of 

course, on the issues to be p~rsued either on appeal or in future trial 
proceedings. The majority of ' appeal transcripts are lengthy, running 
from 500 to 3,000 pages, whereas non-appeal transcripts commonly run less 
than 200 pages, so that page-wise roughly seventy percent of all pages 
transcribed are appeals. However, in terms of number of transcripts re
quested, only ten to fifteen percent are appeals. 

Facilities are av~ilable for counsel to listen to a tape before 
ordering a transcript. This helps to cut down the volume of typed 
material sent to th(; - ''"';~~eme Court in a record on appeal. Sometimes, 
it also results in ! ~"~~sion not to order a transcript or not to take 
an appeal. 
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When a transcript is ordered: th~ portions of the proceeding to be 
transcribed are spedfied by lug numbers or ob~ained by"ref~re~ce to ~he 

S'" f'le Then the selected tapes .. aregiven to a tra.lscrJ_pt~on ty.p ~st. ca - 1.. , . d· d 
• She has';l\7ailable for her use a recorder of the same type that pro, uce , 
the recording (Dictaphone or Soundscriber; 81S the case may be), wh~ch ~s 
equipped with earphones and a foot p~dal to enable her to start~ stop and 
replay the recording at will and, as often ,a,s., necessary, to. dec~pher the 
sound. If it is a Dictaphone tape, she can. llsten to the m~xed sound 
coming from &11 microphones (this is the nQrmal procedure) or select one 
ch~nnel to listen to a particular voice. 

With the tape ccmef~ the log of the case to. assist her i;,· following 
the proceedings, identifying speakers, spelling proper names and difficult 
"'xpressions etc Typing is done on an IBM Magnetic Tape/Selectric Type-
- ,. 11 ' II 
writer (MTST). This machine 'has what can be called an automat~c memory, 
so that if a correction is ma~e, the entire transcript does not have to 
be manually retyped--on1y those portions where changes are nee,ded. 

When the initial draft o~~ thL transcript is complete, it is handed to 
the supervisor or assistant supervisor of the transcript~on d:partment for 
IIsoundproofingll. This involves listening to the ta~e wh~le s~multaneously 
reading the draft transcript and making any correct~ons neede~. The draft 
transcript with inked corre.ctions is then returned to the typ~st who pro
duced it. She makes corrections manually on the k~yboard, as she run~ the 
final ~opy with as man'" "rbons as necessary on the MTST. ,It ~utomat~cally 
retypes all portions wh'.l.l remain unchanged. When the typ~ng ~s complet~d, 
the final copy is "sound-proofed li by supervisory personn~l for typograph~ca 
and format errors;· then, the pages are numbered, and a t~tle pa~e, tab~e of 
contents and certificate of accuracy prepared; the end product ~s put ~nto 

. a plastic ·coverand· bound with brads .. Finally, the finished man.~sc:r.ipt, 
along with the tape or tapes from which it was made and related papers, 
is returned to the supervisol;' .cor distribution and fi1ing~ 

The procedure just described .is slow and CQst1y. Its outcome i~ a 
handsome,and extremely accurate transcript, but at a high price in time" 
effort and equipment. One hour of recording in the c;ourtroom prdduces on 
the average about 45 pages of transcript. A transcription typist can turn 
out on aver~ge about 35 pages per day. To 'produce a transcr.ipt covering 
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ort~ day's court proceedings of about five hours' duration requires about 
t')lO weeks of work in the transcription department. Six days .are devoted 
to typing the first draft, another day· to soundproofing it, h.;ro more to 
retyping it by means of the IBM machine, and one final day is spent on 
collation, \\umbering pages, indexing and preparing the ti tle page and 
binding. 

It is nO wonder, then, that the transcription department is. far behind 
in its work. There is a three months' backlog in starting to fill requests 
for ordinary appellate transcripts and, of course, an even greater backlog 
in actually filling them. If a transcript is ordered on August 1st, no 
typing is likely to start until about November 1st. 

Yet, according to court rules, a record on appeal should be ready 40 
days after the notice of appeal is filed. Thirty of these'days are availa
ble for the preparation of the transcript, and the ten additional days are 
allowed to enable the clerk to get the pleadings and other papers in shape. 
These time intervals, however, are entirely theoretical. The Superior 
Court can extend the time for the preparation of a transcript by as much 
as 60 days, and the Supreme Court can further extend the time indefinitely. 
Extensions of time are routinely asked and routinely granted. Thus, one of 
the main purposes of having electronic court-reporting--speed--is frustratec 
The entire appellate process is stalled until a transcript os ready. Only 
after it is ready can briefs be written, oral arguments prepared and de
livered and the process of appellate deciSion-making started. 

The reasons for delay are several. First, some of the recordings 
and logs are of poor quality because of inadequate monitoring as discussed 
above. This slows down typing, as the same pOi:tions of the tape may have 
to be played over and over aga.in.. Sec,d, the transcription st,aff is too 
srr~ll to handle the volume of work. Although the typists are well
qualif.ied (they have to be able to type 70 wnrds per minute accurately and 
possess a better-than-average vocabulary and krowledge of spelling), and 
are conscientious and well-tr~,ined (they have the benefit of a special 
Manual of Transcription Procedures and are not expected to become fully 
profiCient for six months to a year), there are only eight of them to 
handle all of the appeais and spe~ial requests for transcription ariSing 
out of the work of ten Superior Court judges. Theoretically, the tran
scription department serves the District Court as well as the Superior 
Court~·but as will be shown later, it does almost no District Court work 
as a practical matter. The fact that there are too few typists is aggra
vated by the State's unwi11ingnesa to pay them overtime in order to in
crease and expedite their production. 

Finally, delays are caused by an over meticulous concern with pro
ducing letter perfect transcript,s. If soundproofing and doub1e- typing 
were eliminated, many hours and weeks could be saved. Attorneys could 
be relied upon to. 1~Qint out claimed error'1\ i1: the once I :l~yped manuscripts, 
and if cOLrections were found necessary as a result of replaying the 
tapes or stipulations by counsel, they could be made in less time and 
with 'less effort than are now devoted to producing cosmetically-perfect 
transcripts. 
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With its present staff and proced.ures, the transcription depgrtment is 
seldom able to produce daily or even accelerated copy. It can and does oc
casionally give priority to special requests, as for grand jury hearings 
or preliminary hearings in criminal cases. But when this happens, the 
.normal work of making transcripts for appeals is further slowed down. 
Generally speaking, if a lawyer or party requires daily transcription or 
is unwilling to take his turn in the normal production lin.-a of the tran
scription department, he must seek th~ services of a commercial reporting 
company. There <:I.re several such companies in Anchorage, doing mostly civil 
deposition work (all by means of their own electronic recording) but making 
themselves available to produce transcripts of in-court proc8edings, when 
more speed is needed than can be generated in the official transcription 
department. These companies employ part-time as well as permanent workers 
and are thus capable of quickly expanding their staffs as required to do 
parti(!ular Jobs. Furt.hermore, they are not precluded from paying overtime 
for work done beyond normal hours. If a transcript of all or part of a 
proceeding in court is ordered from such a company, arrangements must be 
mad~ for its employ~es to use the official tapes and logs. One company 
is allowed to borrow them. for use in its own offices. Others. are allcwed 
to use them after hours in the offices of the official transcription de
partment. Furt.lermore~ if daily copy or anything approaching it is re
quir'Eld, arrangements have to be made in. advance for the In-Court Deputy 
to produce shorter tapes than are normally used and to turn them over to 
commercial typists at. relatively short intervals--say, at the mid-morning 
break, at noontime, at the mid-afternoon break, and finally at the con
clusion of the day's testimony. Full daily transcript is extremely rare, 
but partial daily transcript-~more often than not the testimony of a' 
doctor in a personal-injury case--is not uncommon. Even so, it is a 
euphemism to call what is produced with relative speed by a commercial 
company "daily" copy. At best, the transcript becomes available at 10 
or 11 o'clock the following morning as the riCsult of long hours of over
time extending well into or through the night. 

Transc)cibing Outside of Anchorage 

The optimum transcription system in Alaska is that just described for 
Anchorage. The man in charge there is the transcription supervisor for 
the whole state, and the equipment there is the most advanced in the state. 
The same procedures that prevail in Anchorage are supposed to be followed 
elsewhere in Alaska and probably are in Fairbanks, whe;t:e similar personnel 
and equipment are available. In other cities, however, therear£? no IBM 
Magnetic Tape/Selectric Typewriters or full-time supervisors or tran
scription typists. In such places, transcr~pts are produced by less 
expert typists, and soundproofing and retyping are done on a less elabo
rate scale. As for delays i1'1. the prodUction of transcripts, they are no 
greater in other parts of the State than in Anchorage. That is because 
outSide of Anchorage the volume of litigation is very much lower, with 
the result that far fewer transcripts are required. 

n 

The Supreme Court 

The only court in Alaska not yet considered here is the Superior 
Court. There is no need to record its hearings for purposes of appellate 
review" If further revi~w of an Alaskan case takes place in the Supreme 
Court of the United States, the arguments of counsel and the colloqu1.es 
of the ju'dges in the Alaska Supreme Court do not become part of the record 
on appeal. Only the judgment becomes relevant to the deliberations of the 
United States Supreme Court. 

Nevertheless, some arguments in the Supreme· Court of Alaska are elec
tronicallyrecorded. This is not done regularly as a matter of course, 
but can be done at the special direction of the court when it is anticipa
ted that some members of th(~ court "might want to have a. record of what was 
said. The court sits mostly in An~horage, but sometimes in Juneau or 
Fairbanks. Three of the five justices who compose the court live in 
Ancho~~ge, one in Juneau and one in Fairbaru~s. Sometimes, because of the 
great distances in Alaska and because weather conditions often make air 
travel difficult; all of the justices are not pr~s~nt to hear oral 
argument ~t the time and place scheduled. When this occUrs, the absent 
justices c~n still participate substantially in the decision of the case 
so heard, either by listening to the tapes or "by' having them transcribed 
and then studying the transcript. Sometim~s, too, it is hllpful to 
members of the court to refresh their recollections of oral arguments 
when they are writing opinions weeks or months later. 

When electronic recording takes place in the Supreme Court, the same 
general procedures of recording a:re used as are followed in the Superior 
and District Courts. In the relatively few instances when the rel~ordings 
are transcribed, the work is done in the transcription department of the 
Third Judicia.l District in accordance with the procedures generally 
followed, as outlined above. 

Overview 

Some of Alaska's difficulties with electronic recording have Qlready 
been noted, i.e., delays in producing transcripts, inadequate monitoring, 
limited transcription staff, and preoccupation with the cosmetic appear
ance of transc:t'iIits. One more difficulty deserves mention here: equipment. 
The Dictaphone recording equipment is superior to 'the Soundscriher eqUip
ment because of its six-channel reception, but.is less sturdy and subject 
to more frequent breakdowns. Neither machine is specially engineered for 
courtroom work, both being merely adapted from genel:al comme~cial use. 
The equipment now in use in .Alaska was purchased by lawyers and adminis
trators, not electronic technicians. For that reason, State officials 
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were at the mercy of equipment salesmen, being unable to exercise an in
dependent and informed judgment as to the quality of machines offered .them. 
Recently, however} the State appointed an electronics technician, whose 
primary task is to repair and maintain the machines now owned by the State 

, but who is also available to offer expert advice as to the equipment that 
should be purchased and installed. Another hopeful development is the 
fact that the Dictaphone Corporation has been made aware of the defects 
in its machines and is attempting to correct them. The company is also 
studying seriously the marketing potential of a machin~ specially de
signed for courtroom use in Alaska and elsewhere. If it finds that an 
adequate market potential exists, it will probably develop such a machine. 

The' other noted defects can also be overcome through the employment 
of better qualified 'and better-trained monitors, an increase of staff in 
the transcription department, and simpler and faster procedures for tran
scription. Present defects can fairly be regarded as only growing pains" 

It is the belief of the writer of this report that the production of 
the transcription department could be doubled in two simple steps. The 
first would be to hire four add.itional audio-typists" Added to the eight 
present typists, they should increase output of the department by 50 per 
cent. The second step would be to eliminate soundproofing and retyping, 
which now consume about 30 percent of the time and labor presently used 
to complete a tra'\script. Lawyers could be relied on to point out any 
errors. Since 30 percent of 150 percent is approximately 50 percent, 
output would be doubled. Consequently, the transcription department 
would soon be abl~ to eliminate its backlog of requests for transcripts 
and be able to start work on a request within a week after it was made, 
instead of waiting three months, as at present. Once the backlog was 
eliminated, the department could probably meet whatever demands might 
exist for daily transcripts, while still keeping up with its normal work 
of preparing delayed transcripts for appeal. 

If, in addition, a single transcript were typed and additional copies 
were produced as needed by Xerox or stencil, another saving in the time 
of the typists' inser~ing and correcting carbon copies would be effected. 
This assumes that the tyr.anny of the IBM typewriters will, be ended. 

Finally, if overtime. compensation for audio-typists \Vere authorized, 
a reserve of womanpower could be create9, capable of flexibly expanding 
the production of the transcription department as required. 

Even subject to its infirmities, electronic court reporting'in 
Alaska today is Lr superior to the manual-shorthand reporting that pre
vailed before the territory became a state. Then an appeal was sometimes 
delayed as long as two or three years while parties awaited the prepara
ti,on of a transcript. And. sometimes, the court re~jrter died or moved 
away before he could transcribe his notes. Since no one else could 
deCipher them, no appeal cl';)uld be taken and the case would have to be 
either settled or retired. 
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The transcripts produced from electronic tapes are more accurate 
than those prod?c~d from sh?rthand notes.. Court reporters indulge in a 
good deal of edLtLng, sometLmes guessing at what was said sometimes 
omittin~ w?at they consl-der meaningless, unimportant or i~relevant. 
Transcr1pt~on typists do practically no editing. Their goal is to re
duce to wr1tten form as accurately as possible what was said by each 
witne~s, and to indicate that the speech was indistinguishable when 
~uch 1S the case. The only editing permitted is when a judge or lawyer 
1n effect stutters. As the official Manual of Instructions for Tran
scription Typists states: 

TYPE WHAT YOU HEAR: Don't clean up incorrect grammar or word 
usage .... (pages 4-5) 

Every witness will be transcribed exactly as he speaks. 
However~ if a judge or an attorney in his speech repeats words 
or part1al phrases, only the first repeated word or partial 
phrase need be tra.n~cribed. Changes of thought cont~ining whole 
phrases are transcr1bed in full. 

a. "did--did--did you know II is transcribed as "Did you know?" 
b. "Did you go--well let me ask you this" involves the whole 
phrase and is tra.nscribed as it is spoken. (page 23) 

According to Robert H. Reynolds, writing j~n the November 1970 issue of 
the American Bar Association Journal, numerous tests have verified the 
observation that electronic 
transcript than does manual 

court-reporting produces a mo~e accurate 
shorthand or stenotype. 

Should a dispute arise between lawyers as to what was said at a 
particular point in the proceedings, it can be re~Jlved by listening 
o(lce mor~ to the tapes. If only manual shorthand or stenotype notes 
were avallable, there would be no way of challenging ~heir accur~cy. 

') 

When a witness. speaks in a foreign language through an interpreter 
(there ~re many E~k1mos and Indians iri Alaska), only the interpreter's 
speech 1S transcr1bed, but the taped record remains available for chal
lenging the accuracy of the translation through another interpreter. 
No such means of challenge is available when the proceedings are re
ported manually by shorthand or stenotype. 

Appeals from District Courts and magistrates are greatly simplified 
~nd acce~erat~d by the elimination of transcripts and the reviewing 
Judges l1sten1ng to the tapes directly. No such procedure would be 
possible with manual shorthand or stenotype reporting. 

Because of the electronic system, the Supreme Court of Alaska 
th~oU?h its admin~strative powers and machinery, can effectively c~ntrol 
th_ tJ_me element 1n the production of appellate records by employing as 
manytr~nscription typist~ as are necessary. If it had to rely on short
hand wr1ters or stenotype operators, it would be dependent upon the co
operation of outside contractors who were not subject to effective control. 
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Money is saved through electronic recording. The exact amount is 
not known, for no adequate scientific accouhting study has been made. 
However, the former Administrative Director of the Alaska courts, Robert 
H.Reynolds, in the article in the American Bar Association Journal cited 
earlier, estimated the annual savings for the fiscal year 1970 at $257,174, 
'as compared with what manual or stenotype recording would have cost. Con
sidering the size of Alaska and its limited volume of litigation, this is 
a sizable portion of the tQta1 judicial budget (less than $4,000,000 for 
the fiscal y~ar 1970). Today, with a rapidly-expanding population, 
increasing urbanization and a fast-growing volume of litigation, the 
savings are probably more. 

Mr. Reynolds' figures, though not scientific, are buttressed by 
simple logic and calculation. A court reporter's salary is two or three 
times that of an In-Court Deputy. At the end of a day's proceedings, the 
In-Court Deputyls work is finished, whereas a court reporter would have 
to spend three times as much time dictating or typing his notes as he 
spent in court making them. The cost of typing is probably about the 
same whether manual shorthand, stenotype or electronic recordi~g is used. 
The cost of the machines is modest: $2,500 to $5,000 per courtroom, 
amortized over their life, conservatively calculated at about ten years-
or $250 to $500 per year. The cost of maintenance of the machines is 
minimal. The savings effected by electronic court-reporting undoubtedly 
are substantial, even though they are not now capable of precise calcula
tion. 

More important than .;lny of the advantages thus far enumerated is the 
fact that the Alaska court system could not operate without electronic 
court-reporting. There are no court reporters in Alaska) except the few 
who serve the federal court~. Should a large number of them suddenly and 
miraculously appear on the horizon, their services will not be needed. 
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STREAMLINING THE RECORD ON APPEAL 

James D. Hopk.j.ns* 

One of the sighs frequently exhaled by appellate jUdges occurs 
upon viewing the mass of paper composing the record on appeal. 
Seldom does the appeal really furnish good cause for the necessity of 
a complete record in the consideration of the merits. Usually the 
points raised by theappellantrefer 'to only small parts of the record, 
yet the whole record is usually printed. The appendix method,:K..al
though authorized, is distinguished by its rarity. Moreover, in my 
experience, I have seen only one appeal presented by means of an 
agreed statement in lieu of a record.lI'f.. 

Almost as a matter of ritual the record contains the total mate
rial bGfore the court which made the judgment. even'though the issues 
submitted to the appellate court do not require reference to the bulk 
of the material. I suspect that this waste arises either because the 
appellant is not sure of the points on appeal until he sees the record, 
or because it is simply easier to print the whole record rather than 
attempt. to siJt it and select those parts necessary for a consideration 
of the points. 

Presently there is no power to 'compel the record to be con
densed~5R even though prior to the Civil Practice Law ~1nd Rules that 
power existed.1)9 The power should be restored to the court even 
though the exercise of the power may place a burden on the respon
dent-or the court-to set in motion the procedure whereby the ab
breviation is ordered. 

The availability of the record in compact form is of course a 
convenience to the parties as well as to the court in searching the 
record. The alternative of using one set of original papers manifestly 
ret.ards the consideration pf an appeal in a m"ulti-j"udge court; and the 
o~iginal file is sometimes hard to handle and to read. Yet in t~:e case 
of a litigant who would be finanrially pressed to reproduce the record 
but is not eiigible for indigent relief, the court may waive the printing 
and permit 'the appeal to be heard in the original papers.- A study 
might well be instituted to ascertain whether in fact the use of original. 
papers does impede significantly the disposition of the case or makes 
the work ofthe individual judge markedly longer 01' more difficult in 
deciding the appea\. 

II SI!I' N,Y. Cr\'. PRAC. L II< Rl,;LES § 5528 (McKinn~y 1964). 
11 See N,Y. Crv. PRAC. L &: Rl,;LES § 5527 (McKinney 1964). 

* Justice, New York Supreme Courtl Appellate Divsion, 
Second Department; reprocluc,ed from Small Sparks From ~. 
A Low Fire: Some Reflections on The P1ppellate Process, , 
38 BROOKLYN L.REV. 551 (19712). \,.: 
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Such a study could consider whether'a summary procedure could 
be provided by rule so that applications might be made on notice to 
the opposing party (but without tfie need of a formal motion) to 
obtain the approval of the court to a record either abbreviated to suit 
the questions raised, or to hear the record on the original papers. That 
procedure should be aimed at two objectives: (I) to insure an adequate 
readable record, and (2), to obtain a rapid resolution of the case. The 
staff of the appellate court in the first instance might entertain the 
application where the feasibility of abridging the record might first 
be explored with the parties, and probably in many instances a stipu
lation as to the record would be reached by the parties with the aid 
of the staff. If no agreement could be made, then the application 
would be referred to the court for decision. 
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". STANDA:RDS :RELATING TO C:RIMINAL JUSTICE: i~ 
1 ;(: 

II· CRIMINAL APPEALS - THE! 'RECORD ON APPEAL 1.11:; 

~ :t 
1'1 l'~ I" 
Il American Bar Association.* til 
Ii 'Iii '1 J. 

:1 3.3 The record on appeal. ill. 
:t : 1, H (a) Continuing efforts should be exerted to improve techniques . .1 
l! for the preparation of records for appeals. Methods should be ii, 
il adopted that will minimize the cost of preparati(m in terms of money dj:' 
II and time. The traditional r.equirement of a printed record should be Ii: 
i! abandoned completely. Developing technology should be watched; Ii 
i! and, as promising new Drocesscs are oerfccted. the:v should be ac- L 
; I. cepted ~s soon as they provide more rapid and effident preparation .jlj! 

of records. ; , I ,J 
,\ :"t H (b) For defendants appealing in forma pauperis, transcripts of !; 

II the testimony and other, elements of the record should be supplied at I:· 
'! public expense. i: ! 1 ~ ( 
~ :~ 
:.'·1' Commentary ji I; II t:: 
\ I a. Simplifying preparation of records m 
1 There is a variety of methods of preparation of the record of trial 'If: 

court proceedings that can be used by the appellate court. They differ ji' 
in their usefulness to the appellate judges and in thl~ cost to the Iiti- 1il 
gants. No one proposal has yet won universal acceptance as tile bt:!>l f:i 
adjustment of the needs of the court with the expense of preparation. Ii' 
See INSTITUTE OF JUDICIAL ADMINISTRATION, CRIMINAL ApPEALS. H' 
Tables IV, V and V\ (1954). Jr 

A major unresolveCl question is how much of the usually single-I;: 
copy trial court record should be reproduced in multiple copies for thl! I'" 
use of the appellate court and how that reproduction should be ar- f1' 
ranged. Everyone would agree that the portion of the record repro- IFf I,' 
duC',ed should be no greater than is necessary for. the court to compre- h 
hend and decide the questions that will be presented by the litigants. I" 
Accomplishing that is difficult. L~ , Lit 

Various devices have been employed to reduce the amount of thl' 1.'.I,~,t.; 
trial court proceedings reproduced for the appellate court's use. The .. .Ii 

. I j ~ 
simplest conception requires the parties separately to designate W 1at ('!~ 

* This standard was approved by the House of Delegates in 
1971. It was prepared by a committee led by Hon. Simon E. 
Sobeloff and served by Professor Curtis R. Reitz, Reporter. 
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portions of the trial record should be included. This designation ~s 
made soon after appeal is instituted and the appellate court recordl~ 
prepared from the joint selections before the parties complete and (~!c 
briefs. The practice of compiling the record before the briefs is qUIlt: 

common in appellate courts today. . 
The next logical step in the drive to reduce the SIze and exp~nse of 

the record was the development of the appendix system. The ann was 
to postpone reproduction of any of the record until counsel for the ap
pellant had finished his brief, an the sound, the.ory . that a. markedly 
longer record would be designated if the determmatlOn of ItS conte~t 
had to be made before the arguments were crystallized. Under thiS 
practice, each party prepared an appendix to his brie~ containi~g only 
that part of the record relevant to his argument. Whl.le ~he savl~gs to 
the litigants of this separate appendix system are sIgmficant, .It has 
some serious drawbacks from the standpoint of the court. The Judges 
may have to skip back and forth from one appendix to the oth~r to try 
to get the evidence into perspective. Sometimes both appendIces to
gether would still not be adequate; and the judges would have to refer, 
to the appendices and to portions of the record not reproduce~ at all. 

A variation of this system, providing for a joint appendiX, was 
adopted in the recently approved Federal Rules of Appellate Proce
dure. It is provided that the appellant shall file an appendix at t~e 
same time as his brief is due. During the preceding month, the partIes 
are encouraged to agree on the contents of the appendix. Failing agree
ment after appellant has given notice of the issues he intends to pre
sent ~nd the parts of the record he intends to include, the appellee can 
direct the appellant to include additional parts of the record and the 
appellant must comply.H FED. R. ApP. P. 30(a) and (b). T~~ j~int 
appendix is thus filed with appellant's brief and before appellee s bnef. 

The latter has no separate appendix. 
An alternative joint appendix system, the deferred appendix, is also 

authorized by the new federal rules. Preparation of the appen~ix can 
be deferred at the option of appellant or by court order, untIl both , . . 
briefs have been filed. The principal disadvantage to thiS arrangement 
is the difficulty of making references in the briefs to the pages of th.e 
stiIl-to-bc-prepared joint appendix. This problem is n~t insol~ble. PagI
nation of the appendix can be based upon the underlymg entlre record, 

14. If appellant considers the parts of the record so designat~d to .be unnecessary 
f the appeal he may require appellee to advance the cost of tncludtng those parIS. 
;~herwise. a~~ellant 'pays for the appendix in the first instance, subject to later recov
ery of the e~pense as a part of costs to be taxed. FED. R. App. P. 30(b). 
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so that references can be made to it even before the appendix is com
piled, or the appendix references in the briefs can be inserted Inter 
after the appendix has been completed., EED. R. App. P. 30(c). · 

Another procedure exists that carries the desire to economize on 
the reproduction of the trial record to Its logical conclusion. In sey
eral state and federal courts, there is essentially no abstracting of the 
record at all. The appellate court uses the original record as compiled 
in the trial court. There are no appendices to the briefs, and no appel
late record in any form. A sufficient number of copies of the court ste
nographer's typewritten transcript is filed so that each judge hearing 
the case has one copy. Other documents are likewise filed in these few 
copies. Objections have been raised that this procedure will produce 
records so much larger than an appendix or abstract system that the 
judges will be burdened in using them, not only because of the bUlk, 
but because portions relevant to issues on appeal might be harder to 
locate. Reducing the number of copies of the record t~ the number of 
judges also means that the judges' law clerks cannot have copies from 
which to work. However, the procedure has been used and found suc
cessful. The United States Court of Appeals for the Ninth Circuit has 
been using such a procedure since 1962 and recently adopted a rule 
abolishing the printed record altogether. The judges have expressed 
complete satisfaction with the practice. The new fe,deral rules permit it 
to continue. FED. R. App. P. 30(f). 

b. Reducing the costs of record prepal'ation 

Unless!he procedure to utilize the entire trial court record in its 
originid form in the appellate court is adopted, there will be a need to 
choose the method of reproduction for that part of the record to be 
incorporated into an abstract or appendix. Again, views vary, but one 
principle that is becoming more and more accepted is the elimination 
of printed retords. ABA: SECTION OF JUDICIAL ADMINISTRATION, THE 
IMPROVEMENT OF THE ADMINISTRATION OF JUSTICE 85 (4th ed. 
1961). For the limited number of copies of a record required for 
the appellate process, printing is economically unfeasible. Tech
niques for reproduction of typescript in mUltiple copies are now 
sufficiently widespread and less costly than printing that there is no 
longer justification for the more expensive, method. Printed records 
are still in use, however. See, e.g., the Revised Rules of the Supreme 
Court of the United States, adopted June 12, 1967: Rule 36 and 
Rule 53 (6) provide for printing even in proceedings in forma pau
peris. A committee of the ABA Section of Criminal Law reported 
recently that: "At least 17 States still require printing of the record or 
at least a portion of it." Report of the Committee on Appellate Delay 
in Criminal Cases, 2 AM. CRIM. L.Q. 150, 153 (1964). Most courts, 
however, have abandoned the r(i(llirement of a printed record. The 
Federa~ Rules of Appellate Procedure provide: "Briefs and appendices 
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may be produced by standard typographic printing or by any duplicat
ing or copying process which produces a clear black image on white 
paper." FED. R. App. P. 31( a). If typescript is reproduced, the docu
ments are to be 8.5 X 11 inches, normal letter size paper. And see 
Willcox, Karlen & Roemer, Justice Lost-BY What Appellate Papers 
Cost, 33 N.Y.U. L. REV. 934, 961, 967-69 (1958). See also Note, 
The High Cost of Appellate Litigation, 1953 Wrs. L. REV. 152. 

c. Prospects for further simplification 

Utilization of reproduction techniques other than printing has 
worked a major reduction in the costs of a record; but stenographic 
costs remain as an increasingly expensive element. The expense of or
dering a transcript is often prohibitive. Efforts are being made to auto
mate the prepa,ration of the original transcript of trial court hearings. 
Whether such a process will become ~easible, and how soon, are ques
tions that cannot yet be answered. Another possibility is to utilize 
sound recording of the trial proceedings without transcribing it in ad
vance of the appellate court hearing. The appellate court could deter
mine, in light of argument, how much of the proceedings need to be 
reduced to typescript. This may be particularly valuable in minor of
fense cases, where costs quickly outrun the value of the controversy. 
It has been visualized even that trials will be recorded on video-tape. 
See BRENNAN, COST OF THE AMERICAN JUDICIAL SYSTEM, 128-34 
( 1966). 

Another important dimension in the preparation of appellate court 
records is time. Substantial delay in compilation of the record can in
troduce serious distortions into the administration of criminal justice. 
There are indications that a major problem of delay exists in some 
areas because of backlog in the preparation of the stenographers' tran
scripts. In the United St.ates Court of Appeals for the District of Co
lumbia Circuit, it was reported recently that the court reporters have 
a backlog running to some 17,000 pages. Holmes v, United States, 
383 F.2d 925 (D.C. Cir. 1967). A committee created by the ABA 
Section of Criminal Law undertook a study of the problem of appel
late delay. The Committee reported in 1964 that the average length 
of time involved in preparation and filing of the record on appeal 
varied between 20 days in Georgia to two years in Minnesota. Report 
of the Committee on Appellate Delay in Criminal Cases, 2 AM. CRIM. 
L.Q. 150, 153 (1964). The explanation for the lengthy period in Min
nesota was the time required for the preparation of the transcript by 
the court reporters, due to a shortage of reporters. The Minnesota Su
preme Court recently denied a prisoner's claim that he should have his 
conviction reversed because of the long delay incurred in the prepara
tion of the trial transcript for his appeal. State ex rei. Mastrian v. Ta
hash, 277 Minn. 309,152 N.W.2d 786 (1967). 
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A by-product of delay in the preparation of the record in some cases 
is to make appellate review effectively unavailable at an. Where the 
defendant is not. released pending appea1 from a sentence of total con- . 
finement, or where the sentence is probation, the case may become' 
moot before the appeal can be heard. St. Pierre v. United States, 319 
U.S. 41 (1943); Desrosiers v. State, 189 So. 2d 834 (Fla. Dist. Ct. 
App., 1st Dist., 1966); ct. Jacobs v. New York, 388 U.S. 431 (1967) 
and Tannenbaum v. New York, 388 U.S. 439 (1967) (Supreme 
Court held cases moot, even though jail sentences had been suspended, 
because maximum tune for revocation of suspension had already 
passed). 

e. Indigent appellants and provision for appellate records 

Many states are now providing that appellants proceeding in forma 
pauperis shall have a trial transcript as a matter of course. See, e.g .. 
FLA. STAT. ANN. § 924.23 (1944); Ill. Sup. Ct. Rule 605, ILL. ANN. 
STAT. ch. 110A, § 605 (Smith-Hurd 1968); IOWA CODE ANN. § 793.8 
! ) 950), see Entsminger v. Iowa, 386 U.S. 748 (1967); KAN. STAT. 
:\SN. § 62-1304 (1964); Mo. ANN. STAT. § 485.100 (Supp. 1966); 
TEXAS CODE CRIM. PROC. ANN. art. 40.09(5) (1966); VA. CODE 
:\SN. § l7-30.1 (Supp. -1968); WYO. STAT. ANN. § 7-282.1 (Supp. 
1967) (if defendant sentenced to state penitentiary). Others still re
win provisions that transcripts are to be made available in whole or in 
part in the discretion of the trial judge. See, e.g., ALA. CODE tit. 15, 
~ 380(20) (Supp. 1967); OHIO REV. CODE ANN. § 2301.24 (Supp. 
1967); ORE. REV. STAT. § 138.500 (1967); WASH. RULES ON Ap
PEAL, R).Ile 46(c)(2) 0) (1967). 

In state cases, the Supreme Court has developed a body of consti
lutionallaw under the Equal Protection Clause dealing with provision 
of transcripts to indigent appellants. The initial decision struck down 
an Illinois procedure that made a bill of particulars a condition of ac
cess to the appellate courts without providing any machinery whereby 
an indigent could obtain a transcript. Griffin v. Illinois, 351 U.S. 12 
(1956). Two years later, the Court held invalid a Washington pro
cedure that, like lIIinois, made a transcript a necessary condition to 
appeal. Unlike rhe situation in Illinois, indigent Washington defend
ants could obtain transcripts at state expense, but only if the trial judge 
found that, in his opinion, justice would thereby be promoted. Esk
ridge v. Washington, 357 U.S. 214 (1958). 

Following Griffin and Eskridge, Washington adopted a new set of 
rules, whereby a trial <;:ourt hearing was required on the necessity of a 
full transcript, or a partial transcript. The trial judge had to evaluate 
the merits of the indigent's appeal; he also had to determine whether 
a less expensive narrative statement might serve as well as a transcript. 
For want of effective means of appellate review of the trial court's 
power to deny a needed record, ihe Court declared the procedures un
constitutional. Draper v. Washington, 372 U.S. 487 (1963). 
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The Court has also refused to countenance a procedure that per
mits a public defender, rather than the trial court,. to exercise the power 
to determine whether an indigent will obtain the transcript that is in
dispensable to his appeal. Lane v. Brown, 372 U.S. 477 (1963). 
Likewise, the Court held unconstitutional an Iowa procedure whereby 
a court-appointed attorney, by failing to obtain an available full tr~Il' 
script, shunted an indigent appellant's case into a summary form of ap' 
pellate review, witllout briefs or argument as well as without a trail

script. Entsminger v. Iowa, 386 U.S. 748 (1967). 
The course of developments on appeals by indigents in the federal 

system is instructive. Until 1944 there was no statutory authority f,'f 
providing defendants in criminal cases with transcripts at government 
expense. The basic scheme adopted then is still in effect. 58 STAT. () 

(1944). Section 1915 (a) of the Judicial Code provides: 

Any court of the United States may authorize the commencement, proS0-
cution or defense of any suit, action or proceeding, civil or criminal, or ap
peal therein, without prepayment of fees and costs or security therefQr. b~ 
a person who makes affidavit that he is unable to pay such costs or give S~
curity therefor. Such affidavit shall state the nature of the action, defense Of 

appeal and affiant's belief that he is entitled to redress. 
An appeal may not be taken in forma pauperis if the trial court certitiL's 

in writing that it is not taken in good faith. 

28 U.S.c. § 1915 (a). Section 753 Cf) provides: 

Fees for transcripts furnished in criminal or habeas corpus procecdin~~ 
to persons allowed to sue, defend, or appeal in forma pauperis shall be paiJ 

by the United States .... 

Id., § 753 (f). See Sokol, Availability of Transcripts for Federal Pris

oners, 2 AM. CRIM. L.a. 63 (1964). 
The Supreme Court has not interpreted this statutory structure tl1 

require that the government furnish a full transcript in all appeals by 
indigents. Such a transcript has been held to be necessary where coun
sel on appeal is different from counsel in the trial court. Hardy \', 
United States, 375 U.S. 277 (1964). Otherwise, however, the indi
gent on appeal is entitled to receive, at public expense, only the tran
script relevant to the points of error assigned. See Farley v. United 
States, 354 U.S. 521 (1957); Ingram v. United States, 315F.2d 29. 

31 (D.C. Cir. 1962). 
In 1963 an Attorney General's committee proposed the enactmcnt 

of federal legislation which would provide the convicted defendant 
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with a transcript of the trial proceedin s w 
a notice of appeal and is found t b fi g .henever the defendant files 
of a transcript. Existing federal 0 e. nancllllly.~n.able to pay the costs 

and equal protection to the inter~;~c~fc;h:~~~nt~c;~e~ fO,r de~ying full 
fendant in the appellate process. The co . nCla y mcapacltated de

screening processes are largely self~defe:~~tee :IS~ found that the 
abandoned without creatl'I1O' mo an t. at they can, be 

• 0 unmanacreable bu d f 
sltating undue expenditures of 'udici:l' r ens 0 costs or neces-
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tices concurred in Hardy v U 'f d S (1963). Although four Jus-· 
soundness of this ro '. m e fates to state their view as to the 

era I system. The ~ec::r~;l~~o~~:;~~e:r:~~ ilmplefm~nted in the fed-
dure do not alter the patte " u es 0 ppellate Proce
See FED. R. App. P. 10(b;~ ;;.It eXI'ited after the decision in Hardy. 

The wish to control availabilit f . 
doomed to fail If tn' 11. Y 0 transcnpts to indigents seems 

. e appe ate courts are t . court decisi d . no open to revIew lower 
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ate courts are open to review such 
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, .. , lssentmg), ]gt. vacated, 357 U.S. 219 (1958). 
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TRANSCRIPTS AND BRIEFS 

Albert V. Bryan* 

r 1 ties are two' the procurement 
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1· t 1 could be dissoh'cd or mil11111lZed, appeal deb} ,,0\. d 
to (Ispa c 1 .' " I J . npccr'ncnts an 
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C' 'to reproduce ro 25 W & L Fourth lrCUl. I , W 11 As The Accused, 0 • 

To Protect the PublJ.c as e 
L.REV. 175, 181-186 (1968) , 
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What would this new procedure accomplish? It would be of 
inestimable va1ue in advancing the appeal in these particulars: The 
appeals judges would be at once apprised of the case's nature, issues 
and proof. The indictment would disclose the accusation and, most 
importantly, the facts and a condensation of the evidence would appear 
in the jur)' charge or the special findings, all far more prominently 
and sharply than in a brief. Of (;ourse, if there were trial briefs, they 
as well as written opinions of the court would be sent on. If desired, 
counsel could insert citations of other precedents he wished to be 
considered. 

Furthermore, at this early stage the record could produce these 
results: 

Frivolous Cases Screened 

First: The utter insubstantiality of an appeal would bc revealed 
within a month and the case could be summarily dismissed, Conven
ti~nally, unworthy appeals possibly might not come to the attention 
of the court until the expiration of the 40 days allowed for the tran
script, plus the 30 clays thereafter for the appelJant's brief. 

Prompt dismissal of the appeal would save both sides the cost in 
money and timc, and the public as well as the appellant would each 
bc spared the preparation and presentation of a brief. 

Dispensing with Briefs , 
Second: \\lith the record perfected through the measures jllst spell-

ed Ollt, and the issues so outlined, even meritorious cases could often be 
argued without briefs. The oral argument would come from counsel's 
{,esh recollection of the case, instead of from a stale record and im
personal briefs. ~rore recent authorities could be listed in a letter or 
other informal memo handed up at the time of argument. 

Omission of briefs is an aspen of the proposed procedure that will 
not be easily accepted by the bar or the bench. Briefs have long been 
rC\'ered and 1Ielcl an estc:emed place in appeals. But \\'hen the issues 
are starkly and simply framed in the record, with the cvidence and 
facts in the foreground, no nced exists for briefs. Here the English 
practice is precedent. 

But experienced counsel will ask at once, how he can open the 
argument and follow throup;h without a brief as a starter and guide. 
The inimecliate response is that he wiII present his argument just 
as he did in the trial court wlien the case came to an end. He had no 
brief then and nceded none. On a pron~pt appeal memory will not 
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have dimmed and he will have at hand the same tools as he t~sed at 
the conclusion of the tti .• J. Nor would argument time ha~e t~ be 
allowed beyond the present limitations. The, absence of brIefs,' ~oo, 
would transform the hearing into an oral advocacy, always far m~re 
impressive than the printed page. Argument would then bare Lle 
controversy to the bone. It could no longer be only a rehearsal of the 

briefs. 
Our eXlstmg procedure involves too much repetitIOn. First, we\ 

have the facts outlined in two opening statements of counsel to t?e 
jury. Then the [acts are restated in one form or anot~er ?y th.e tn~l 
judge in his charge or findings. Next, this same materIal IS r~clte~ In 

the briefs, with a substantial part of it simultaneously carned m~o 
the appendices oE the briefs. Afterwards it is narrated. to the court In 

oral argument, and lastly it is recorded on the tap.es In the appellate 
court Surely in most cases briefs would not be missed. 

Third: If briefs w('re not ?'eqllired, an aj)peal co~lld be put before 
the Court 011 Aj)jJ('({is within 20 days from the filmg of the appeal 

notice. 
Simultaneous BriefS 

The following suggestion is also urged:. use con~~rrent briefs. 
They could be made ready within 15 days, With 5 a~dItl~nal days to 
each side for replies, if desired. Experience has proved tlus ~rocedure 
entirely feasible and successful. Indisputably it saves appeal tIme. ;rhc 
appellant certainly could not be hurt. for 15 days is abundant time, 
if printing is waived, He would prepare p~ecis~ly the same type of 
brief as he would ordinarily. Only the negative Side-the Government 

as appellee-could complain, pOSSibly for lack of ad\'~nc: notice, of ' 
what the appellant would assert for reversal. But th~s IS hardl) ~ 
'. ,the Govcrnment knows weH beforehand t.le appellant s 

gne\ance, t"' ted could be 
points, having heard them at trial. Anything not an lClpa " 

met in its reply brief. 
Briefing Time Too Long 

On the other hand. if briefs are to be used and a~e to be co.n
secutive, the space between trial an~l the appeal could still b~ dras~lc
allv shortened. As already noted, bnefs account for the grea.te~ portlOn 
ot'the interyal between the appeal notice and the 5:lbml55lOn, T~le 

eriod allowed [or briefs could be sharply shrU1?ken Without h.ardslup" 
~ven to the busiest lawyer. The lavishness of tlme now permitted fOi 
briefs-2V2 I11onths-is an expensh'e .inc1ulge~ce. ",' 

It is not lIeeded. Trial counsel IS fully mfonned ~f tne :' Idence; 
the facts and the legal issues long before the sentencmg. HlS .knowl. 

edge at least in ueneral, starts with the arrest. Greater acquamtanCic " 
,b .., d' the days 

is gained at the preliminary heating. It IS .Improve lU .-

between this hearing and the return of the mdlct~nent. Th~, sub .. e
quent lag awaiting trial provides rurth~r 0pportun,lty. Even If so:ne 
of these stages are ski pped, ample time IS stIll left. True, the accu"ed 
does not al~\'a\'s consult counsel at once, but if he is without ~ lawyer, 
one will be l;romptly assigned and not later than the arralgnmenL. 
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Thereafter the trial is an unstraitened exposure of the prosecution's 
whole case, in fact and in law. The truth is that when sentence is 
pronounced, defense counsel is more. advantageously situated to press 
the appeal than at the end of the cu~tomaD' wait of weeks or months 
for the transcript. In actuality, he knows before the expiration of the 
whole 10 days allowed for the appeal notice whether he will seek it. 
Thus even these days are available in the preparation oE a brief. With 
the judge's charge or findings before him, the defense attorney may 
readily assemble his brief with assurance of its accuracy. 

Transcript Not Indispensal;'Ze 

Nor does counsel have to defer his labors on the brief until the 
stenographic transcript finally comes in. This is probably the most 
difficult concession for seasoned counsel to grant. The inescap~lble 
and dire necessity for having the transcript at hand has become an 
idee fixe. It is emphatically posed in connection with an assignment 
on appeal of the insufficiency of the evidence to convict. But even 
then everything necessary will be found in the judge's charge or find
ings. The same contention will necessarily have been pressed upon 
the District Judge. :\Ioreover, if one of the special findings is disputed, 
the opposing evidence will doubtle~sly appear earlier in the defendant's 
Illolion to amend or the judge's ruling upon it. Actually, stipulations 
or concessions usually avoid the need for any particular part of the 
transcript. 1n addition, doubtlessly the transcript will have arrived 
by the time of argument or decision. 

Of the necessity for the transcript the late John J. Parker, for many 
years the distinguished Chief Judge of the Fourth Circuit, said in his 
address to the .\merican Political Science Association, "Improving 
Appellate Methods": 

As every lawyer of experience knows, there is 110 sellse in 
printing t//C el.ztire .1·ccord [the transcript]. Nobody n~ads it or 
ought to read It. After a case has been threshed out in the trial 
court, the facts are pretty weIl established; and the matters in 
which tile appellate court is interested are either questions of 
law or broad questions of fact which have little to do with the 
weighing of one piece pf evidence against another.1!! 

While the jurist was speaking to the requisite of printing, he was 
at the same time evaluating the urgency of a transcript. He finds no 
prejudice in its omission. Doing withoHt the transcript is but another 
advance in expedition. At one time even a transcript was not accept
able. Lawyers were requircd to draft a narrative of the testimony from 
the transcript. This requirement was later repealed but still the whole 
transcript had to be printed. Subsequently this rule was relaxed in 
favor of putting in an appendix to the bri,ef such portion of the tran
script as the party deemed necessary. 

25 Days for Briefs 

If simultaneolls briefs not be utilized, let the opening brief be 
filed within 10 clays after the appeal notice, the Government's within 
10 days thereafter and the appellant'S rebuttal, if any, within the 5 
days following. The Government, to repeat, is quite aware of the 
appellant's contentions long before his brief arrives. Its preparation 
requires but a short time, particularly if printing is not necessary. 

"25 N,Y.U.L. Rlw. 6 (1950). 
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Waive Printing 

Printing o[ briefs certainly should not be expected. As the new 
Fed. R. App. P. 32(a) recognizes, typographic or other good copies 
£roI:n reprouuction machines are an entirely adequate substitute. Type
written sheets, if clear, ollght to be acceptable. Time and effort in proof 
reading would thus be spared, LOgether with a large ~;.aving in expense. 

In sum, it should be the exceptional case where the appeal could 
not be readied for al'gument before 30 da)'s after the appeal is noted. 
Since there is a will among the Federal judges, trial and appellate, 
to speed the criminal appeal, the procedure now urged can readily ut: 
adopted.13 Furthermore, the object can be achieved without harm to 
the defendant or the public. 
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TRANSCRIPTS 

David L. Bazelon* 

I have a similar view of the other proposals. No criminal 
trial lawyer worth his salt would take an appeal without a full 
transcript of the case, unless he had no other choice. Legal mem
ories are sufficienlly poor that, from the bench, I often find that 
even with a transcript the opposing attorneys cannot agree over 
the question of whether a particular bit of information is or is not 
in the record. How we are to have any reasonable assurance of 
what went on at the trial if transcripts are not available for r:m
sultation is entirely beyond me. Of course, cutting transcripts out 
of the process will save time. It will save money. It will also 
prevent the courts from knowing what went on at the trial, so that 
they can provide meaningful review. And finally, it will prevent 
anyone else from being able to judge the performance of the 
judges themselves, for no one not present at the time will be able 
to reconstruct with certainty what went on or find out what testi
mony or other issues the judges chose to ignore. The same applies 
to the proposal that courts dispense with written opinions. If a 
case is genuinely frivolous, of course, it can be disposed of by 
order-or by a one or two paragraph opinion. I agree that, in a 
limited number of cases, there is even no bar to affirming the case 
from the bench except for the effect that such action may have on 
the feelings of counsel. Once again, however, if this kind of dis
position were to become common, I fear it would be only an excuse 
to duck the hard questions. If this proposal is combined with the 
previous one, appeal to a higher court would be virtually im
possible: there would Be no transcript, n'o briefs and not even an 
explanation of why the court below took the action it did. More
over, the process itself would suffer in a number of ways. Trial 
courts would know that they had been affirmed or reversed, but 
would have no idea why. They would be just as much in the dark 
as anyone else. And, even more importantly, there would be no 
wayan outsider to the process could hope to evaluate its quality. 
Not only would he be unable to find out why a particular action 
was taken, he would not even be able to determine precisely what 
was at issue. 

* Chief Judge, United States Court of Appeals for the 
District of Columbia; reproduced from New Gods for Old: 
"Efficient"Courts in a Democratic Society, 46 N.Y.U. 
L • REV. 6 53, 6 61- 6 2 ( 19 71 ) 
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C. DELAY OF COUNSEL 
APPOINTMENT OF COUNSEL 

Winslow Christian* 

When the record finally is received by the court of appeal, the clerk 
sends the appellant a notice informing him when his brief will be due ~nd 
that, if he is indigent, he may submit a request for appointed counsel~ Most 
criminal appellants are indigent;S5 and in most cases an attorney, usually 
a new member of the bar, is appointed to conduct the appeal. The court 
permits appointed counsel to \vithdr,nv from the case for reasons such as 
illness, change of state residence, or the demands of other work~ If the 
court grants such a withdrawal, it will appoint substitute counsel imme~ 
cliately. 

Appointed counsel conducted 74 percent of the full appeals in the 
sample. The average time between the filing of the record and the request 
for appointment of counsel was 22 days (14 days median). In almost half 
the cases, the court appointed counsel on the same day appellant's request 
was received; the average time bel:\veen request and order was three days. 

Appointed counsel eventually withdrew in 20 of 130 fully~appealed 
cases.!? The average delay from filing of the record to appointment of final 
counsel for these 20 cases was 166 days~with an average period of inaction 
between appointment of first counsel and appointment of final counsel of 
137 days (81 days median). Thus the average delay in appointing final 
counsel in appeals involving withdrawal was more than five times the delay 
in appeals pursued fully by one attorney.'ell. '. 

The survey results demonstratel:\vo of the primary sources of delay at 
this stage of a criminal appeal: the indigent appellant who neglects to re
quest appointment of counsel promptly,iJ1!- and the appointed counsel who, 
perhaps after prolonged neglect, finally withdraws from the case. A num
ber of approaches are available to reduce these sources of delay. At mini
mum, the apF ::Jintment and withdrawal decisions should be accelerated. 
Under present practice, an indigent appellant does not receive the clerk's 
letter informing him of his right to counsel until immediately after the 
record on appeal is filed. If he does not communicate his desire for appoint
ment of counsel within 30 days, he receives notice that his appeal will be 
dismissed after the passage of 30 more days unless an appellant's opening 
brief is filed or good cause is shown for relief from default.1l1. In practice, 
the court will, if requested, appoint counsel even though 30 days may have 

* Justice, California Court of Appeal, San Francisco; 
reproduced from Delay in Criminal Appeals: A Functional 
Analysis of One Court's Work, 23 STAN.L.REV. 676~ 689-92 
(1971) 
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~assed since ~le ~e~ond notice was mailed to appellant.~ Thus, although 
It may not be m hls mterest to do so, an appellant may with impunity delay 

. . f b's. ' , 
requestmg appo~ntr:nen~ 0; 60 days. Whib there seems to be no practical 
method of sanctlOnmg mdlgent appellants for delay in requesting appoint
ment of counsel, it is likely that if the need for speedy appointment of 
counsel and the possibility of dismissal after 60 days under Rule 17(u) were 
fully ~xpl.ained in the original letter sent by the clerk of the appellate 
court, mdlgent appellants would file their requests for appointment more 
promptly. . 

Under existing rules the appellate court may exercise a variety of con
trols over attorneys who inexcusably delay their requests for withdrawal. At 
th.e outset, the court should emphasize in its letter of appointment that it 
wIll allow. withdrawal only in unusual circumstances and that a request 
delayed without good cause may be grounds for application of sanctions.A
An attorney who seeks to withdraw some time after his appointment, per~ 
llaps 30 days, could be required to show cause before his request is allowed~ 
Ii no meritorious cause is shown, he could be ordered to complete the appeal 
with diligence1r6. or be held in contempt";' or subjected to professional disci~ 
l'!ine.H. Occasional application of these remedies would induce appointed 
counsel ~o evalua~e his ability and wiliingness to conduct the appeal and, 
if he deCides to withdraw, to do so as promptly as possible.~ 

Delay could be further reduced by adopting a recommendation made 
earlier in this Article: amendment of the Rules of Court to plOvide for 
immediate notice to the appellate court of the pendency of an appeal?-Q,o, 
TIlis minor alteration in appellate procedure would facilitate rapid appoint~ 
ment of counsel by making such appointment and preparation of the 
record concurrent activities, thus allowing the ~ccelerated appointment and 
withdrawal functions to begin at an earlier point in the process. 

Finally, a more encompassing and promising approach would be to 
create a state public defender office responsible for representing indigents 
in criminal appeals. The Judicial Council of California has recommended 
such action to the legislatur~/ll1 citing such trends as the steadily increasing 
number of· criminal appeals by indigents, the growing difficulty of recruit~ 
ing counsel for this financially unattractive work, lIl,nd the prevalence of 
inexperienced attorneys among appointed counsel. i'b. Creation of a state 
public defender office would make it possible to eliminate delays now 
caused by late requests for appointment of counsel and late withdrawals 
by appointed counsel. Under competent administrative direction appellants 
normally could file briefs within a few days of the filing of the record 
rather than months later, as is now common.tM...purthermore, the improved 
quality of representation likely to come from an office staffed by experts 
would speed the work of the appellate courts; much time is now lost by the 

court's research staff as it struggles with substantial issues L.1at have been 
poorly presented. For these reasons ..• cre~ 
ation of a state public defender office to handle appeals of indigents would 
be the strongest suitable remedy for delay in the initial stages of the appel
late process. 
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STANDARDS RELATING TO CRIMINAL JUSTICE: 

CRIMINAL APPEALS - TRIAL COUNSEL'S DUTIES 

American Bar Association* 

2.2 Trial counsel's duties with regard to appeal. 
(a) Trial counsel, whether retained or court-appointed, should 

continue to represent a convicted defendant to advise on whether to 
take an appeal and, if the appeal is sought~ through the appeal unless 
new counsel is substituted or unless the appellate court pp.rmits coun
sel to withdraw in the interests of justice or for other sufficient cause. 

Commentary 

n. Need for counsel at close of trial court pro~eedings 

A major problem in the administration of criminal justice today is 
the hiatus in proceedings as a case moves from the trial to the appellate 
court. This period is, in many ways, of crucial importance to the de
fendant; yet it frequently happens that no legal representation exists, 
sometimes for months, at this juncture. Lawyers, whether retained or 
assigned at trial, all too often take the view that their responsibilities 
have ended with the final judgment of the trial court. See Buxton v. 
Brown, 222 Ga. 564, 150 S.E.2d 636 (1966). Indeed, this Advisory 
Committee has felt it necessary to stress that the lawyer's task extends 
beyond the verdict, and includes the process leading to determination 
and imposition of sentence. ABA STANDARDS, SENTENCING AL TERNA
TlVES AND PROCEDURES § 5.3 (Approved Draft, 1968). Once a final 
judgment is rendered, communication between the defendant and his 
appoinfed attorney frequently ceases. Whatever the cause, the effects 

Beyond awareness of the impact of the judgment, a defeml:!n: 
should have competent, professional assistance to guide his think in: 
about the possibility of appellate review. The available grounds fl': 
appealing should be explored by the lawyer and discussed fully \\ it:\ 
the defendant, to the end that the latter can make an intelligent judl: 
ment about seeking further review. If, after deliberation, the defeml:tl1! 
decides to appeal, the lawyer should be responsible for serting Ii:.: 

necessary machinery in motion. 

*These standards were approved by the House of Delegates in 1971. They 
were prepared by a committee chaired by Hon. Simon E. Sobe1off; Professor 
Curtis R. Reitz was its reporter. 
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Cases are accumulating, mainly through post-conviction litigatil'll. 
where defendants have been substantially ahandoned by their law)t:t·. 
at the conclusion of the trial proceedings :iJ.: that the defendants I("t 
the opportunity in normal course to havf; appellate review. See coni' 
ment c to § 2.1, supra. 

A gap in representation is peculiarly critical in connection wilh 
timely invocation of the jurisdiction of the appellate court; but it ha', 
other important ramifications as well. These include the nccessar> 
participation by counsel in the preparation of the record Oil ~PPl'ili 
without undue delay and the arrangement, where possible, of relca'l' 
on bail pending appeal. The time periods are sometimes subStantial 
A study by the Junior Bar Section of the D.C. Bar showed that, L1llt:: 

January 1967, there was typically a delay of two to three months. an,! 
sometimes six months, between judgment of conviction and aProint· 
ment of appellate counsel. D.C. JUNIOR BAR SECTION, REPORT 01 

THE COMMITTEE TO STUDY THE OPERATION OF THE CRIMINAL 
ment of appellate counsel. D. C. JUNIOR BAR SECTION, REPORT OF 
JUSTIce ACT IN THE DISTRICT OF COLUMBIA 33 (May 1967). It is 
also 5ignificant for an appellate court supervising the pre>c.essing of 
appeals to be aware at all times of the status of the defendant's repre
sentation by counsel. 

b. Continuing trial counsel's responsibility through appeal 

The hiatus in legal representation would not occur if assigned trial 
counsel were routinely assigned to serve for any appeal that may be 
taken. Such a scheme does exist in some jurisdictions. The U.S. Court 
of Appeals for the Second Circuit has adopted Rule 4 (b), supple
menting the Federal Rules of AppeIlate Procedure, which provides a 
comprehensive schem~, for administering the co;ntinued duty of trial 
counsel, retained or appointed, so as to preveM a gap in representa
tion of the defendant. The Rule also ensures the appellate court's 
knowledge at all times of the status of the legal representation. The 
Rule is set forth in Appendix A, infra. PA. R. CRIM. P. 318(c) pro
vides: "Where counsel has been assigned, such assignment shall be 
effective until final judgment, including any proceedings upon direct 
appeal"; see also WASH. RULES ON ApPEAL, Rule 46(c) (i). The 
New Jersey Supreme Court has issued a rule that triel counsel will 
continue on appeal unless the appellate court finds it advisable to 
assign a new attorney. N.J. CT. R. 1: 12-9(a) and (b). A Florida 
District Court of Appeal, by decision, has indicated that it expects 
trial counsel to serve also as appellate counsel; therefore, the court 
noted that it looks with disfavor on applications for discharge. Smith 
v. State, 192 So. 2d 346 (Fla. App., 2d Dist. 1966). The Advisory 
Committee on t~~.~!.?~~_7~1~~~!1 and Defense Func:.tion:;. in this Project 
nas 'reCclIl1mendcd that: "Counsel initially appointed should continue 
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to represent the defendant through all stages of the proceedings [in
cluding sentencing, appeal, and post-conviction review] unless a new 
appointment is made uecause geographical considerations or other 
factors make it necessary." ABA STANDARDS, PROVIDING DEFENSE 

SERVICES § 5.2 (Approved Draft, 1968). And see Holmes v. Unitt,,! 
States; 383 F. 2d 925 (D.C. Cir. 1967). 

c. Providing new counsel on appeal 

The counter position,appointment of new counsel on appeal, seem, 
to be the oile found now in practice in most jurisdictions. The caU~l' 
in fact may not be a rational decision to use different counsel but 
simply the accident that each court, trial or appellate, has had its Own 

isolated procedure for selection of attorneys and tends to use, as the 

raw material, lawyers who regularly appear in the court. The study 
by the Junior Bar Section of the D.C. Bar Association, H:ferred to 

above, shows that, in the District of Columbia, there is no coordination 
among the several trial and appellate courts on assignment of counsel. 
" ... [T]he appointmel~ts systems remain islands of activity with no 
effective coordination al'lOng them. Each court has its own list of 
?Jorneys, deve10ped and ITi:lintained through its own efforts with no 
effective consultation with any other court." D.C. JUNIOR BAR SEC

TION, REPORT, supra 12. Indeed, when the District Court began to 

supplement jts list of lawyers from the names of those appointed by 
the U.S. Court of Appeals, the latter stopped sending copies of its 
assignment orders to the court below. ld. at 31. Of 93 appeliate cases 
studied by the Junior Bar Section, trial counsel appeared at the appel
late stage in only three. [d. at 33-34. 

Despite the advantages of trial counsel continuing in the case, some 
assert that the selection of new counsel on appeal rests upon a rational 
and important principle, not mere historic accident. This was the 
position of a panel of the Court of Appeals for the District of Colum
bia Circuit. That court is faced with a serious backlog in stenographic 
~ranscription of trial court proceedings; in May 1967 the reporters 
were 17,000 pages behind in their work. To alleviate this, Judge 
Burger suggested that, if they began the practice of having the same 
counsel serve at trial and appellate stages, the lawyer could perhaps 
pursue the latter without a full transcript. il Chief Judge Bazelon and 

9. Sec Hardy v. United States, 375 U.S. 277 (1964); Tate v. United States, 359 
F.2d 245, 253-254 (D.C. Cir. 1966). 
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Judge Leventhal rejected the suooestio . 
ridino virtues they fou d' f ht:>b n In part bccaus. e of the over-

:;, n In res appellat I ' 
practice. Holmt:s v. United States 383' F e2~ounse , versed !n appellate 

Oregon and Wisconsin have '. . 92~ (D.C. Clr. 1967).111 
legal services only on appeal e~ta~h~ed a pubhc defender to provide 
WIS. STAT. ANN. § 957.265' RE .• EV. STAT. § 138.770 (1965); 

offices of large size handle b(oStUhPPt·' 1
1
968). Where public defender 

na s and appeals d" . function between appell t 1 ,a IVISlon of 

the trial phases i~ likely :oe bea:;ee:tSe:~~ thodse. v:ho d.eal wit~ cases at 
r a mInIstratIve effiCIency. 
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NEW COUNSEL ON APPEAL 

Warren E. Burger* 

Another large factor in the excc5~iVl' 
cost and excessive delay in criminal ' 
appeals is the tendency to appoint a 
new lawyer on appeal. The a\'cru~I' 
criminal trial takes two and one-third 
days to complete, and except in a ran
ca~e no trial lawyer who repre~elltt'd 
the defendant ill the trial, and who i~ 
worth his salt, needs a full trial tran
script to conduct the appeal. But \\Ill'1I 

a new lawyer is appointed, he has nil 
efficient w~y to prepare an appeal ex
cept to secure the entire transcript of 
testimony. Requiring the trial law~ l'r 
to cond~ct the appeal will thus SU\ t' 

both time and money. No laWYer 
should be appointed by the court ill 
any criminal case in any federal court 
unless he is competent and willing: to 
conduct the case to its final disposition 
if there is an appeal. This should be 
made the subject of an agreed policy 
within each circuit, or the Congress 

should direct it. 

* Chief Justice of the United States; reproduced from 
f h Federal J ,,'diciary, 57 A.B.A.J. 855, The State 0 t e ~_ 

858 (1971) 
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REPORT ON COURTS: PROBLEMS OUTSIDE COURTS* 

It is recommended ihat ongoing studies be con
ducted to identify causes of. delay in review and 
that steps be taken to eliminate those causes as they 
are uncovered. In particular, it is recommended that 
adequate pei'i,onnei be provided the pr05ecution and 
the defense to enable the lawyers to function in the 
review process in the manner and time contem
plated by the standards in this chapter. 

Commentary 

Delay in review often stems from causes external 
to the courts. Protracted transcript preparation al
ready has been mentioned. Another factor is over-

burdened lawyers who participate in the process. 
This may be particularly significant where counsel is 
institutionalized as it is in much of the criminal 
process, with one side always represented by either 
a prosecutor's office or the State attomey general's 
office and the other side represented in a majority 
of cases by a public defender or legal aid office. If 
those offices are not manned efficiently or by 
enough lawyers to stay current with the work, the 
judicial process will be delayed regardless of what 
the judges do. 

There may be other less obvious-even unsus
pected-sources of delay in review not traceable to 
the courts themselves. 

* A recommendation of the National Advisory Commission on 
Criminal Justice Standards and Goals published in 1973 
(Professor Daniel J. Meador, Reporter) 
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NEW COUNSEL ON APPEAL 

David L. Bazelon* 

••• In addition, courts often 
remain blissfully ignorant of an attorney's ineffective performance 
ali trial unless it leaps out of the record, because appeals in crim
inal cases are often handled by the lawyer who represented the 
defendant at trial. It would be surprising if these lawyers recog
nized their own errors. It would be even more surprising to find 
them urging their own mistakes upon an appellate court. 

My own court has long followed a policy {If appointing new 
counsel in criminal appeals. There are many reasons for this. 
Until this year, our local public defender was not authorized to 
do appellate work. Many of our local trial lawyers are unwilling 
or unable to handle an appellate case. When private counsel have 
b~en appointed to defend a client for no or a limited fee, we ha~e 
sought to spread the burden by asking someone else to shoulder 
the load of appeal. And finally, we have found it helpful to have 
new counsel look \\ith a fresh eye at the proceedings at trial. But 
now our policy is under severe attack in the name of judicial 
efficiency. We are urged to appoint trial counsel to prosecute the 
appeal wherever possible. The argument is that trial counsel will 
need less time to prepuce the case, because he will know without 
studying the transcript what points to raise. It is said in ·addition 
that trial counsel, having expended considerable effort on the case, 
will feel less obligation than new counsel to manufacture an ap
pealable claim and that he will therefore not clutter the courts 
with frivolous claims. 

I find these arguments less than convincing. The briefs I 
have seen where trial attorneys have handled the appeal are ample 
demonstration that trial attorneys are as able as anyone else to 
argue endlessly on points. devoid of merit. Only a foolish attorney 
would think that he can serve his client effectively without review
ing the transcript before he takes an appeal. And in any event. 
since an attorney has the Quty to file an appeal if requested by his 
client and to argue it in any doubtful case, there is little reason 
to believe that frivolous appeals would be reduced. In my view~ 
there is only one important difference. Trial counsel will almost 
never explicitly urge that his client was deprived of the effective 
assistance of counsel. Nor is he likely to raise the issue implicitly 
by arguing new points that he did not raise at trial. The resulting 

.... 

* Chief Judge, United States Court of Appeals for the 
District of Columbia; reproduced from New Gods for Old: 
"Efficient" Courts in a Democratic Society, 46 N.Y.U. 
L~REV. 653, 667-68 (1971) 
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savi~g of time is wholIy musor If 
prevIOusly ignored constl'tut' YI• 1 .the defendant raises either a 

. lOna c aIm o~ th . . 
aSSIstance of Counsel on h b 1 e ISsue of mad equate 
tion, not less. And if the is

a e~s corpus, tne result is more litiga
we gained? One thing and ~~e~:.re never raised at all, what h~ve 
problems under the r~g Th e mg .only. We've swept a few more 
individual defendant b~t the re~ult IS that we injure not only the 
when appellate courts correcet w_ ole ~riminal justice system. For 

ti " errors m past t . 1 th ven ng SImIlar errors l' th f na s, ey are P' re-
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:'-nd in the long run the sec
e p~ofer ~andhng of difficult issues. 

lmportant. ' on unctIOn may weB be far morc 
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BRIEFING SCHEDULES AND REHEARINGS 

Herbert M. schwab & Robert D. Geddes* 

BRIEFING SCREDULES 

When the court of appeals was formed and for the first year of its 
operation, thirty days were allowed for filing appellants', respondents', 
and reply briefs. One of the court's first steps was to reduce the period 
for filing to twenty-five days for appellants' and respondents' briefs and 

ten days for reply briefs~~ 
Prior to the change of rule, briefing schedules were seldom met. Ex-

tensions were granted on minimal showing in personal affidavits by 
counsel because the caseload in the supreme court simply did not permit 
hearing, even if briefing schedules were met. Although statistical evi
dence was difficult to develop, it was generally agreed that counsel were 
accustomed to the availability of repeated extensions and took advan
tage of that fact by giving other work priority over the duty to file 
briefs within the time limits fixed by the court. The docket study di?
closed that an average of seventy-three days were consumed in filing 
the appellant's brief and an average of sixty-eight days in filing of 
respondent's brief.aGo In the cases studied, only twenty-six per cent of 
appellants' briefs and twenty-four per cent of respondents' briefs were 
filed within the thirty-day rule period. Sixty to ninety days were re
quired by twenty-one per cent of the appellants and twenty-five per 
cent of the respondents. Seventeen per cent of appellants _and ten per 
cent of respondents required more than 120 days to complete their 

briefs.i!8 
It remains to develop firmer control over counsel's requests for ex-

tensions, It IS recognized that occasions will arise when counsel, for 
circumstances beyond his control, will be unable to complete a brief 
within the twenty-five-day period allowed. Limited extensions of ten 
to fifteen days should be availLlble on personal affidavit of counsel ex
plaining the valid reasons for delay. \\,hen an attorney consistently 
abuses the extension privilege, the court should consider requiring per
sonal appearance before the court or its representative to show the cir
cumstances precluding preparation and filing within the time allotted. 

The value of reply briefs in criminal appeals has been seriously 
questioned since the formation of the court of appeals. Frequently, the 
privilege to file a reply brief is waived. In a sample of 167 cases where 
appellants' briefs were filed, reply briefs were filed in only twenty-nine 
cases. In those cases where reply briefs were filed, they appeared to 
add little to that which was already before the court. It seems desirable 
for the court to consider elimination of reply briefs as a privilege and 
to permit their filing only in those circumstances where the court finds 
them necessary and specifically requests additional briefing of a specific 

point. 

* Herbert Schwab is Chief Judge of the Court of Appeals 
of Oregon and Robert Geddes is an Assistant Attorney 
General in state state; reproduced from Expediting 
Disposition of Criminal Appeals in Oregon, 51 ORE.L.REV. 

650, 660-62 (1972) 
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REHEARINGS IN THE COURT OF APPEALS 

The docket study disclosed that a substantial number .. 
defendants moved for rehearing fo1Iowing'ad . d" ?f cnm1l1aI 
f I \\'1'1 \ erse eClslon m the court 

o appea s. . 11 e the docket stud .... was not d " d t 
h

. I I' J' eSlgne 0 evaluate dela s 
at t IS eve, It appeared that approximatel" eirrl t dd" 1 d Y 

d
. 1 h . J I:> 1 ya Ihona avs were 

consume m t le re eannrr and review proce ' Tl' . . 
bl 

. I:> SS. liS esttmate seen s 
reasona y accurate S1l1ce a total of fifty d . 11 d '. 1 th . . ays IS a owe for fihn<T of 

e necessary petitions for rehearing and revie\v +0 '1;IT1 tl . 0 

d 
.. t 1 • • VY len le ttme for 

eCISlOn a eac 1 step IS allowed, the eighty-da estim d 
unreasonable. y ate oes not seem 

Provision for rehearing at the court of appeal I I' b' . 1 ..' s eve IS su Ject to 
eglttmate questIOn. Rehearin a permits the part' t d' . • b les a Irect the court's 

attentIOn to alleged errors of fact or law in it d .. d h' h h S eCISlon, an to matters 
W IC t e court may have overlooked or failed t 'd A ~-
th t

· 1 f' a consl er. lthough 
e Ta IOna e or reheanng is plausible in p t' 't 

I f 1 
' rac Ice I seems to generate 

on yurt 1er delav. In anv event fpw of the t't' iii d h' '. - , ~ pe 1 Ions 1 e result in 
re eanng, and fewer sttll result in any chanrre of de .. 41 Th . 'd . d' . b clslOn. ere IS 
no eVI cnce to In Icate that the rehearing procedure red t} 

b f I
. . uces le num-

er 0 Itt gants seeking review by the su reme co .. ~ehearing in the court of appeals is thus o~lv a r urt. The pe~lhon for 
mg between that court's decision and fi - p. ~cedural step mterven-

sup:eme court. Since r~hearing .is not a n:~r~e~~~~~i~~u~et:~t~ by the 
rcctl?n of error, and since the opportunitv for correcti b • or co.r
abfle m the supreme court, it was sl1ggest~d that rehear~~:sc~lya~~s avall
a appeals be abolished TI . . b e court Le . 1 t +II I . lat s.uggestlOn was rejected by the 1971 

~IS a ure. t seems appropnat,e to renew that r . 
legislature convenes again in 1973. equest when the 

41 Between July 1969 and December 1971 388 .. fl1~d: During' the samc Il.:riod rchearing was' rant p~t~hoFs fo; rehearing were 
OpinIon was modified as a result f h . g e In our mstances and one o re ear mg. 
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PREPARATION OF BRIEFS 

Winslow Christian* 

A. Appellant's Opening Brief . . 
, " b' f st be filed in the court of appeal w1thin 

An appellant.s opemng ne n:~o The time for filing briefs in criminal 
60 days of the fihng of th~ rec?r~iation of the parties jTe1l howeyer, the pre
cases cannot be extended y stlp d h t' for filing l.e-f and the court 
siding justice of a divisiof' may e~ten 'l~ e lln~l time\-
may relieve a party from default m fat mg to e on . 

I. Sttrtlcy findings. d d') 
d O"e of 133 days (I20 ays me. lan 

Appe~lants' c?un~e1 c~ns~me1tl1raf:~~:~~w cases where county public de
in prepanng theu chents bnef,s. b d th trial the results were much 
fenders continued representatlOn eyon 66

e
days (68 days median) to file 

better: Public defenders took, on .av~rage~verage of 105 days (97 days me
their briefs. Privat~ couns~l reqU1:e ~n, 1 filed their briefs ~n average 
dian) for preparatlOn: wlule appomte c.ounse, 
of 145 days (I25 days median) after the1r appomtment. 

2 Sottrces of delay. 1 . 
. ber of reasons for the significant de ay m 

There appear to be anum, b" fs First app~inted counsel often 
preparation .of ap~ell~nts' op.e~lDg I:~ . of tI~e trial record. 'When tile 
encounter d1fficult,lesfi1lndobt~thmmhg atr1'alP~ourt clerk the appellant's copy 

d al IS e W1 t e '.. d' t recor on app~ 11 t or his attorney. Because an m 1gen 
is sent immediately to the appe an h' int he is tile one who receives 
appellant usually has no attorr:ey ~t t 1S pOI c~n becrin to prepare a brief, 
the record. Thus, before appomte couns~ k that can be time con-

he must obt~in the drecord flr,o~. th:qa~fr~~~;'t~et~t/les of C Olll't,f'ro is often 
Sliming. TlllS proce ure, W llC l1S r, ' l'tt" 

citeJ by counsel as a reason for requesun? an ex:enslO;'and spend a great 
Second, most appointed counsel are lDexpenenlce d tion that 

. fl l' 0" ver problems of researc 1 an prepara 
deal of tlme . oune erlDo o. d I tn The Clerk of th~ Court of 
would ,be ~outine to

1l
an e6-e;:~~c:sti~:~~~' that half of the attorneys a(>:. 

Appeal, Fm.t A,Ppc: ate .1S., .. f ractice and tIlat 90 percent 
pointed in IllS d15tr1Ct are m telr fi:st ~~l~e ~ommittee report on the bill 
are in r,heir first .tI1feefyears 0 pra~~:cedefender office explained the conse-

ropos1l1g creatlon 0 a state pu 1C 1 
~uences of the inexperience of most appointed counse : 

. f A eal San Francisc0~ 
* Justice Californ1a Court 0, ,pp , l~. Functional 

, d f Delay in Cr1m1nal Appea s. a 99 
reprodu~e rom court's Work, 23 STAN.L.REV. 676, 692-
Analysis of One 
(1971) 
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All too often, these young lawyers lack even the most fundamental knowledge of 
the criminal law. For many of them an appellate appointment means that they 
must learn everything from scratch. Untold hour,s are spent researching the most 
basic issues and many of them will waste time and effort simply be~ause they are 
not even aware of the limited issues that can be raised on appeal. It is not at all 
unusual for a fresh young lawyer to spend hours searching for new evidence 
because no one ever told him that a criminal appeal must be limited to the issues 
raised in the trial record. Appeals that should take no more than IO to I5 hours 
to prepare are often 40 to 80 hours in preparation. Briefs that should have been 
filed within a month are often filed five or six months after they are due.1l4 

Third, indigent appeals are unlikely to have high priority in the work 
of most appointed counsel. 'While the commonly deficient quality of briefs 
filed in indigent criminal appeals may charitably be attributed to inexperi~ 
cnce, the survey results disclose firm evidence of a less easily excused 
characteristic of appointed counsel. Examination of requests for compensa
tion from appointed counsel indicated they spent an average of 6r hours 
(50 hours median) on each indigent appeal. Assuming, for example, that 
75 percent of this time is devoted to the preparation of the opening brie~ 
appointed counsel spend, on the average, approximately 45 hours over a 
period of almost five months to complete this task. I suggest that this figure 
exceeds the time that a competent lawyer would need to brief the average 
criminal appeal. The fact that these hours arc spread over so long a period 
suggests tIlat many appointed counsel prepare tIleir briefs in a fashion tIlat 
c:ln hardly be call diligent. I 

Fourth, appellate courts have established a well-known practice of 
liberally granting. extensions, particularly to appointed counsel. A striking 
example of tIlis practice is the letter sent by the clerk to appointed counsel 
at the time of appuintment, automatically granting him an unrequested 
3o-day extension.'tM The survey was able to detect only part of the delay 
attributable to extensions in the First Appellate District because tile clerk 
normally discards records of extensions once tile briefs have been filed.-'
Nonetheless, records of extensions were found in 24 of the 175 full appeals, 
with one appellant receiving~five e;\.tensions. Typically, counsel's assertion 
that he was "pressed" by other business was sufEcient to gain him an exten
sion.~ 

Finally, delay in requesting augmentation of the record makes some 
contribution to tile average delay of 133 days in preparing the appellant's 
opening brief. In those cases in which no augmentation was requested, 
delay in preparing the brief averaged II9 days. 'Where augmentation is 
requested, the deadline for filing the brief is extended; hence delay is com
pounded by suspending the already sluggish process of briefing until an 
augmented record has been filed. 
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3. Recomme?ldatiol1s. 
While the court of appeal bears the principal responsibility for regulat~ 

ing appointed counsel, there are certain limitations on its ability .to exercise 
control. First, the court cannot attempt to accelerate preparatlOn of the 
brier by employing sanctions that would in reality punish the i~ld;gent 
appellant for his attorney's neglect. Thus, drastic remedies such as dismissal 
of ilie appeal/To while perhaps appropriate for appellants represented by 
private counsel over.. whom they exercise some control,120 are un~cceptable 
for the indigent appellane21 who does r:ot select or compensate hiS attorney 
nd does not have the freedom to dismiss him.!l!r Second, iliere is little that 

~ilC courts can do to increase the level of diligence of appointed counsel in 
"lllirrent cases for this indifference is largely ilie product of factors beyond 
;~le ~ourts' co~trol.= Renewed pleas to the Bar for more able and .experi
c:)ccd attorneys and for more diligence in preparing appellants' bnefs are 
unlikely to be of consequence be~ause of th~ disparity bet\::;;en fees c:larged 
by private lawyers and those p:ud to appoIllted ~ounsel. Incre.asIll~ the 
Lllmpensation of appointed counsel to compete wlth fees earned m pnvate 

practice is probably not feasible. . ' 
Finally, any effort to exert greater control over appomted counsel ~ust 

fully consider ilie risk that tighter procedures a,nd expo:ur~ to sanctlOns 
will discourage some attorneys from volunteenng for Illdlgent appeals 
work. Acceleration of tlle appellate process \vould be useless if, as a by~ 
product, it were to dry up present sources of indigent representation. . 

At minimum certain alterations of present procedures should be made. 
The present 'del~y in transmitting the record from the appellant to his 
c0\1l1sel could be eliminated if, as recommended above, counsel could be 
appointed before tlle record has been completed; the record coul.d then be 
sent directly to counsel as soon as it has been completed and certIfied. The 
court should inform newly appointed counsel that it will insist on expedi~ 
tious filinCT of the opening brief.lee" In addition, the strange practice of 
granting ;n unsolicited 30-day extension should be ~iscontinu.ed, and tJ:e 
courts should refuse to arant extensions 'unless there IS a showmg of valid 
cause. Finally, when anoappellant has not filed his brief on time, the court 
$hould not hesitate to remove the attorney and appoint substitute counsel.t'!1! 
The court should tllen refer. the dismissed attorney to the Bar for disci~ 
pline,nt. as well as refuse to compensate him for any time spent on the 

appeal.l1!6o '. . 
While there is some basis for concern iliat such alteratlOns would dIS-

courage volunteer work in criminal appeals, it seems unlikely that tllese re~ 

120. Discharg~ of a private attorney for slowness ,":'ould probably be a sufficient justification 
for granting an ~:<tension to prepare an appellant's opemng bnef, S~e CAL. CT. R. 17(a), 3

0
, 43, 

45(C), 45(e), 53· d 8 ( ) I d' II ts 
1:1.1. See In re Smith, :I. Cal. 3d 850, 87 Cal. Rptr. 687, 471. P.:I. 1?70 . n Igent app.e an 

occ:1sionatly requc't appointment of new counsd because of their attorney 5 slowne~s. Sometimes :1 
phone call to the Inwyer by the clerk of the court inquiring as I? the .rea'on for delay sol~'e< the 
problem. In some cascs, however, new counsd is app.oin,ted .. InterView w!th Lawrence R. Elkmgton, 
Clerk, California Court of Appeal, First Appellate Dlstnct, In San Fr:mclsco, Ca\., Dec. 
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forms wo~ld turn away significant numbers of volunteer lawyers. First 
so~e ~ortIOn of present volunteers seek the experience and income provid::( 
by 111~lgent appeals and pr.esumably wo~ld continue to participate. Second. 
there IS some degree of socIal pressure 'wIthin the organized Bar and wicbir. 
som~ law firms to encour~g~ yoU?g ~ttorneys to accept tlle responsibility of 
makmg tlle system of crumnal JustIce work for indigents as well as for 
those who can afford to. pay legal fees.~ Finally, one would expect some 
of the la:v):ers now servmg to recognize the need for increasing tlle speed 
?f.t?e .cnz:n,mal a?~eIIate process and hence to react positively to the court's 
111ItIatlve m reqUIrIng better performance. 

Adoption of t1lese minimal reforms, however, is unlikely to solve the 
pr~blem c?mpletcly. Because .courts are ill-suited to carryon a campaign 
of mdefim,te duratIOn to obtam volunteer counsel, new responses must be 
sought to the challenge of providing adequate representation for indicrents o " 

. one such response would be tlle creation of a state 
fU~hc defender office charged \:'ith the dut~ of handling all appeals ot 
ndIgents. Such an agency promIses not only mcreased efficiency through

?ut the appellate system, ~ut perh~ps ~ore importantly, increased quality 
111 the representatlon receIved by mdigent appellants.~ While estahlish- . 
ment of such a~ organization would not eliminate every source of un
nec;ssary delay m tlle appellate system, it would make possible the eHmi
t;atlon of most delays cause-d by the inexperience, inefficiency, and indif~ 
terence o[ attorneys appointed under the present system. 

Should the legislature fail to create a state public defender office the 
~ourts should take the inj~iative t~ m~et their constitutional duty of pr~vid~ 
111g adequ~te representatIOn. for mdigent appellants.m Through creative 
use of thelr powers to appomt and compensate counsel for indicrent ap-
t 1 133 tl f .. '" 'Pea s, .le courts.o appeal COUld. establIsh, wliliout further legislation, 
the functIOnal eqUIvalent of a Dubhe defender office for criminal appeals. 
The State ~ar. co~ld be invited to sp~nsor an experimental office in one 
appellate dIstnc.t tllat \~ould be staffed by lawyers handling indigent aP"' 
peals on a full-tune basls. The court of appeal and a committee of the Bar 
could consult to create in:ernal controls on recruitment and ma.nagement 
and develop a compensatlon schedule based on productive. norms derived 
from the exper~ence of 'pu~lic law offices~ By ordering appointment of 
the ne\~ office m each mdigent appeal and by fixing compensation sep
arately III each case, the court'could better fulfill its responsibility to provide 
adequate representation for indigent appellants. 

132. Sa Dougla< v. California, 372 U.S. 353 (196,). 
133. In ROII't:.". Yuba County, 17 C~l. 62, 63. (1860), t.he Supreme Court stated: "P]t is part of 

the ~eneral duty or coun<cl to re~ucr their profe.<slonal services to persons accused of crime, who are 
destitute of means, upon t~e appOintment of the Court, when not ineonsi,tent with their oblit:atiom to 
others; and for compen<allon, thc~' must trlhl to the pos<ible future ability of the parties," Src C~l.. 
Blfs •. & PnoF .. ':OOE § 6~6S~~) (West 191i2). Counsel appointed to represent indigel\ts appealing 
ctlmll~al e0,nYletlons ~ccel\'e a rea,onable sum for compensation and necessary <:~penses, the amount 
of which [IS] determined by the court anu paid from any funds appropriated for that purpose." CAL. 
PSIIAL CoDE § 1241 (West 1970). 
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B. Respondent's Brief 

The Attorney General is required to file his brief within. 30 days after 
the appellant files his opening brief.loU However, the survey indicates that 
the average interval between the filing of the appellant's opening brief and 
the filing of the Attorney General's brief waS.lOO day~. (92 days median). 
This is less than the average time spent by appointed counsel (145 days), 
about the sa,me as thetime spent by private counsel (105 days), and longer 
than the time requireg for county public defenders (66 days).~ Although 
the office of the Attorney General is more prompt than most appellant 
counsel, it is, nonetheless, a significant source of delay in criminal appeals. 

One cause for this delay may be the prevailing view that because a 
criminal judgment cannot be reversed without argument,ltM" the respondent 
must file a brief in every criminal appea1.'ffi! ,\Vhne this requirement guaran~ 
tees the people representation whenever a convicted criminal might be 
freed by an appellate court, it also creates unnecessary delay in those cases 
that could be disposed of by summary affirmance or reversal without wait~ 
ing for a brief from the Attorney Genera1.130 Accordingly, the Pe11al Code 
should be amended to permit the court to take an appeal under submission 
without opposition, and reverse if necessary, whenever the Attcfney· Gen~ 
eral, without good cause, fails to file his drief on time or decid.es that no 
respondent's brief is warranted. This amendment would strengthen the 
court's hand in dealing with delay and would eliminate one unnecessary 
and time-consuming step in many uncomplicated cases. At the same time, 
one would expect the Attorney General to file a brief in any case of im
portance. 

A second reason for delay at this stage is the liberal policy of the courts 
in granting extensions. Courts granted the Attorney General extensions 
in 35 of 175 fuil appeals surveyed, with three or more extensions grantcJ 
in approxilnately two-thirds of these cases. The Attorney General requests 
extensio~s by .;ubmitting a form that has been used without substantial 
change for more than 20 years. The form states, in part, that "due to the 
stress of business in this section of the Office of the Attorney General" he has 
been unable to prepare the brief within the time required by law.l'lIl The 
survey results indicate that various divisions of the court treat these requests 
differently, apparently producing varying performance by the Attorney 
General. Division Three grants the Attorney General only one extension, 
while other divisions routinely grant three extensions. The average time 
for preparation of the respondent's brief in Division Three was 64 days, 
while average times of U4, II2, and II2 days were found in Divisions One, 

139. Ii is impossible to cstim~te the percenta~e of criminal :lppcals in which no respondent's 
brief would be ncccssary. In another context. the Judicial Council has notcd: "M:lny appcals, par
ticularly in criminal cases, raise no SllbH:lntial legal issues :lnd the present practice of writing a full 
opinion in cach casco regartllC5s of its merits. is not an optimum use of judicial time." 1970 JUDICIAL 
CoUNCIL REPORT, mpra note 4. at 27. 
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Two, f~ F~r, respectively. These results clearly suggest that the prompt
ness 0 t, e . ttorney. General'~ office will depend upon the liberalit of 
cour~pohcy \~l.grantmg extenslOns. Appdlate courts should therefore" de
I?an more ( I Igent pe:formance by the Attorney General. Some inex c
~lenc~d lawye~s a,re on tne: st:lff of the Attorney General, but thes~ attorn~ys 

ave tcce~ :ltIun t~le office to more experienced deputies, an advantacTe 
~ot s ~a~ d[ dappomted counsel.J4.I.. Furthermore, the bulk of crimin~1 
ppea s an e by the ~ttorney General are not so complex as to re uire 
~ore tllan ~ days.for bnefing, especially where appeals turn on issuesqthnt 
d e dsame f ce bnefs repeatedly. Finally, the application of stricter sta~
, ar ~ to t lC Attorney Gener~l-unlike application of such standards to 
apPo.l

d
nted counsel-does no~ nsk reduction of the manpower available to 

prOVl e necessary legal serVIces. 

Cour;s should no longe: ro;1tinel y d~spense extensions of time for the 
preparatlO~ of r:spon?ems' br~efs. SpecIfically, a court should not grant 
any extensIons except 111 very chfficult cases involvincr no,relle 1 ' 

• " t> ga questions 
or reqUIrIng extensive research. Should tlle Attornev General fi d '. 1'ffi 
cult t l·tl I . . n IL (1 ~ 

d
o comp y WI 1 t.les~ tIme limitations, the courts at least will have 

emonstrated that a 51 crntficant part of the probl .. d 
If '" em IS 111a equate man-

power. that should be the case closer control by the cou t 'I II ' 1 . ' r s Intg 1t actua Y 
assist t le Attorney Generalm demonstratincr to tIle Ie ' 1 t 1 ' . 1 'I' . • b gls a ure 115 present 
I1H1 )llly to comply with court rules and h h' d f . 
::1tion. ' ence IS nee or staff augmen~ 
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D. MON1TORING: A ROLE FOR APPELLATE CX>URT STAFF? 

MONITORING APPEALS 

Warren E. Burger* 

.. A simple as
pect long overlooked is that we must 
develop l;\ way for the courts of appeals 
to take active direction and full respon
sibility for every appeal from the day 
tbe n~tl(.'e of appeal is filed. \\'hen that 
notice is filed. the district court loses 
jurisdiclion. of course. and understan
dably loses interest. ep to noW there 
!Jas been a tendenc)' for the appellate 
jud,;es to assume that the lawyers will 

. push the cases along, but we should 
know by now that this is not always a 
safe assumption. 

An appeal. like a ton of bricks. 
mon.'s \I hen it is pulled or pushed. 

* Chief Justice of the united States; reproduced from 
The State of the Federal Judiciary, 57 A.B.A.J. 855, 
858 (1971) 
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THE NECESSITY OF CONTROL BY THE 

•. ;"'FELLATE COURT OVER THE APPEAL 

James D. Hopkins* 

The plain fact is that in :--'kw York we do not know the number 
of appeals pending in the courts. This is so because in civil cases the 
appellant does not file his notice of appeal in the appellate court. and 
there is no requirement that a duplicate notice be filed in the appellate 
court-31 Although the rules of the Court of Appeals and the four 
departments of the Appellate Division provide for the time in which 
the record and the briefs should be filed. 32 since the pendency of the 
appeal is not known to the court. the enforcement of the rules be
comes optional for the panies. The respundent may in~ulge the appel
lant by overiooking the time limitations; the court's attention is not 
drawn to the default of the appellant until the respondent moves to 
enforce the rules. 

Perhaps the reason for this procedure rests on the analogy to the 
trial of the action. New York--and for that matter, the other Ameri
can jurisdictiQns in gent}ral-allows the litigants to control the pace 
of the proceedings. Once a suit is started. how quickly it is brought 
for trial is left to the inclination (and motions) of the parties. Indeed, 
whether the action is ever tried depe.nds on the parties. for the court, 
unless the action comes to its att.ention by a motion, is ignorant that 
the action exists. The principle has been embedded in our system that 
the courts are put in motion by the parties and their attorneys, and 
that the judicial process a waits their exigencies and convenience. 

This principle may have been useful in the laissez-faire climate 
of the early days of our government. but itfaJ\s short of its 'objective 
today. There is an interest of the community in the settlement of 
disputes, and certainly an interest of the community in preventing the 
machinery of the courts from becoming clogged by actions which 
suddenly spring to life after years of quiescence. The recent develop
ment of the use of statements of readiness in placing cases on the trial' 
calendar evinces the court's concern that actions must follow a pat,
tern 'of issue-defining and fact-discovery before the court's time is 
spent at a trial; and I think that we must insist. on a more forceful 
role in the future by the courts in securing the termination of a suit. 

II See N.Y. Clv. PRAC. L. '" RULES § 5515 (McKinney 1964). which governs appeals in 
civil cases. In criminal cases. sl'e N. Y. CRI~!. PROC, L. § 460.10 (McKinney 1971). 

U See N.Y. C.R.Roo tit. 22. for Court of Appeals: §§ 500.2.500.31 for First o.:partment. 
see §§ 600.5, 600.6. 600.8. 600.11; Second Department; §§ 670.8. 670.10. 670.15. 670.19; 
Third o.:partment: §§ SOO.2. 800.8, 800.13; Fourth o.:partment: §§ 1000.05. 1000.7. 

*Justice, New York Supreme Court, Appellate Division, Second Department; 
reproduced from Small Sparks From A Low Fire: SOlill@ Reflections on The 
Appellate Procei;s, 38 BROOKLYN L. REV. 551 (1972). 
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If the analogy to the older trial practice is the basis fm. the 
present lack of control by appellate courts over th pr.o?ress 01 an 
appeal. the analogy likewise fails under modern condlt!ons. Most 
appeals now come to argument by the energy of the parties. but not 
as speedily, as in the English practice. 33 Very frequently. t~e respo~
dent must move to dismiss the appeal for lack of prosecutIOn. and It 

is only at this point that the appe.llate court takes charge of the appeal 
by fixing a date for afgument.3~ In the event that the res'pon~c:nt 
makes no motion. the appeal lies in a state of arrested ammatlOn. 
ready for argument at the convenience of the appellant. 35 On occasi~n 
(which happens more often than might be supposed). an appeal \\'111 
not reach the appellate court for disposition until more tha~ a year 
after the judgment had been filed, and sO'tl1etimes the delay WIll i'e!lch 
as much as two years or longer beyond the judgment. 

It is not necessary that the statute be amended to provide for the 
filing of the notice of 'ap}:eal in the appellate court rather tha~ in the 
court in which the judgment wus obtained. By rule of ~ourt, It ~~uld 
be provided that upon the filing of the notice of appeal In the onglnal 
court the clerk of that court shaH make a facsimile copy and forward 
it to the clerk of the appellate court. This would supply the ap~ella~e 
court with the information as to the number of appeals pending III 
the court. More important, it would enable the appellate co~rt. 
through its staff. to oversee that the appeal was processed. acc~rdlng 
to the rules. If, for example. delay in the transcript of the tnal mll1utes 
occurred, the staff could ascertain the reason ~or the delay and take 
steps to expedite the preparation of the transcrIpt.3S The en~orce~l~nt 
of its own rules by the court would insure the more prompt d.ISposltlon 
of cases, and vindicate its own interest, as a representative of the 
community, in maintaining the integrity of the appellate process. 

u D .. KARIDI. ApPELLATE COURTS 1:-1 U:-IITED STATES A:-ID ENGI.AND 150-54 (1963) . 
.. Rarely is an appeal dismissed outright. Generally, the motion to dismiss is denied lin 

condition that the appellant notice the appeal ror argument at a given term. 
U Cf. People v. Kiernan. 6 N.Y.2d 274. 160 N.E.2d 503,189 N.Y.S.2d 215 (1959). where 

an appeal lay dormant ror III years. . 
l4 I understand th,ll this procedure has been used by the United States Courl, or Appeab 

for the Second Circuit and by the Michigan Court of Appeals. 
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STANDARDS RELATING TO CRIMINAL JUSTICE: 

CRIMINAL APPEALS - COURT SUPERVISION 

American Bar Association* 

3.1 Supervision during the preparation of cases. 
(a) Continuing, authoritative supervision of criminal cases on 

appeal, from docketing through hearing and submission, should be 
exercised. It may be desirable to assign each case to a single judge 
who, with an appropriate aide, is authorized to resolve the proce. 
dural questions that arise. Under such an arrangement, the judge 
could delegate to the admin;strative aide authority to handle most 

questions, with recourse always available to the judge in charge. 
(b) Illustrative of matters that can be administered by such a 

process would be questions arising in the preparation and filing of 
the record of the proceedings below; the appointment of counsel 
and, where necessary, changes in assignment of counsel; granting of 
stays of execution and admission to bail, at least until the full court 
can act in due course; and employing practices desigiled t9 expedite 
the appeals by detecting and eliminating unnecessary causes of 
delay. 

Commentary 

Judicial admin1stration in appellate courts suffers from the lack of 
simple machinery that can authoritatively and efficiently oversee th.: 
progress of cases from the institution of an appeal to the submission <,r 
the controversy to the court for decision. To a large extent, the pr;:· 
paratory stage is left to the parties themselves, without any,active sup.:r· 
vision by the court or any agency of the court. The clerk of the COllri. 
to varying degrees, intervenes to move the cases toward expeditioll' 
decision. But the clerk usually has limited status vis a vis 'the lawy~r~ 

in appellate cases and no authority to issue orders or decide disputes. 
There seems to be an increasing number of subsidiary questions that 
arise, especially in criminal appeals; and these are typically presented 
to the full court for decision by motion of one of the parties. , 

* These standards were approved by the House of Delegates 
in 1971. They were prepared by a committee led by Hon. 
Simon E. Sobeloff; Professor curtis R. Reitz was its 
reporter. 
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In light of the sharply increasing volume of appeals and the urgent 
need to streamline the processing of appellate cases, it may be very 
useful to adopt here a variant of the administrative organization of ap
pellate courts in Europe. In the Supreme Court of Sweden (Hogstra 
Domstolen), for example, there are 24 judges who sit in panels of five 
to hear cases. Review is discretionary with the court; and the decision 
to take up a case is made by a panel of three judges. After leave to 
appeal is granted, one' of the three judges is a.ppointed referent. He, 
in conjunction wiLh the Court's secretariat, attends to the pre~hearing 
preparation of the case. The referent does not sit as one of the hearing 
panel when the case is ready for decision. See GINsBURG & BRUZELlUS, 

CIVIL PROCEDURE, IN SWEDEN 328-31 (1965). 
The virtues of having a judicial officer follow a case from beginning 

to end are manifest. He can issue the needed rulings on the preliminary 
questions that may arise, thus reHeving the court and counsel of the 
needless effort expended in formal motion practice. With the assistance 
of a capable secretariat, the burden, upon the judge himself can be cop.
fined to a minimum. Questions concernin~ the settlement of the rec
ord, assignment or reassignment oj: cc)unsel, stay of execution, release 
pending review, and the like, can b(~ competently and expeditiously 

handled. 
In fact, some appellate courts in the federal system are working 

toward such an arrangement through the presiding judge taking on 
special administrative responsibilities, with the assistance of a law 
clerk specially assigned to criminal cases. If it seems desirable to con
tinue the evolution in the direction of a court secretariat, with sub
stantive expertise in the matters corning before the court, the seed is 

there to grow. 

Cd7fimentary 
'""\ 

Note should be taken of a procedure, developed in the United States 
Court of Appeals for the Second Circuit, which has significantly 
speeded up the processing and disposition of appeals in criminal cases. 
When notice of appeal is filed, the trial court provides the appellate 
court ~ith certain information about the case, including the names of 
counsel. A~ssistant in the appellate court immediately contacts the 
relevant persons to fix dates for completion of the various steps re
quired for perfecting the appeal, and a week is then assigned during 
which the appeal will be argued. The various dates are then incorpo-

rated in an order, signed by the chief judge. 
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REPORT ON COURTS: PROFESSIONAL STAFF* 

~e reviewing court should have a full-time pro
IrHlOnal staff of lawyers, responsible directly to the 
/Ud!:~s •. to perform the following functions in review 
uf rrammal cases: 

I,. l\loni{()fing, The staff should affirmatively 
:O!tor e?ch ~se to insure that the court's rules 

r~mphed ~Ith and that there is no unnecessary 
dtls~' In the review process. 
~ 2. Shu'ping the Record. The full trial transcript 

IJ luld be expeditiously provided (he reviewing 
Nun. nnd the staff should take action to insure 
lb~ Ihose portions of transcripts, trial court papers 
~~r' ol~cr. m~tters that are essential to a full and 
tudJ::s~JUdlCahon of the issues are put before the 

n~' Id~ntification of Issues. The staff should take 
:~nnnll\'(~ steps to discover all arguable issues in 
11K I ('Usc, even though not asserted by defendant and 
m: ,:ppnrcnt on the record, so that all matters that 

~ t be as~erted later as a basis for further re,iew 

r
(;n brd~onsldered and decided in the initil'li review 

U('l't' mg. 
~:. Screening. The staff should review all cases 
orn~~: they nrc ~onsidered by the judges and rec
""n' nd ~pp,roprtate procedul"<ll steps and disposi
r'" _I' Ihl' sl,nll should Identify tentatively those cases 
..., "unbm I . b . "U'" on y lllSU stantlul issues and should 

pate recommended dispositional orders so as to 

permit. the. court to dispose of them with a nurn
mum IDv~lve!".ent of judicial time, thereby leavin 
for fulle~ JudICIal consideration those cases' of Ilrml~ 
able ment. -"" 

The function of tbis staff should be fa Sll I 
ment ~ather than replace the work of attorneys P:C e:: 
resentmg the prosecution and the defendant in ea:h 
case. 

Commentary 

~s ~ppellate caseloads have grown, so has the 
~~:~zatJon that t?e judges need more assistance 

d ~an be prOVIded by their personal law clerks 
an t e co.urt ~Ierk's office. Judges' time should be 
fee;oted pnmarIly .t~ deliberation on the legal ptob
. s and ~he wntmg of opinions on substantial 
Important I~sues. Many administrative and ro~ 
ced.ural detaIls do not require the direct atten;ion 
of Jud~e,s. Such matters can be handled by a central 
profeSSIonal staff. Moreover, in criminal ea . 
mg all matters to the pull and haul of th sd

es
, leav-

P
r h e a versary 
oecs~ as produced delays and made J'ud!!cs' J'ob 

more time-eons'S ~ s . umIng. tafT attorncys are useful to 
any appellate .court, but they are essential' to the 
c~ncept of a SIngle review of the case embodied ' 
t es~ standards, if such review is to be expeditio~~ 
and IS .to em~race all issues heretofore asserted in 
new tnal motions and postconviction proceedings 
. AI.though the use of a central professional staff 
IS stl.ll novel too many American courts, there is 
suffiCIent experIence with the device to establ' h 't 
~orth. ~~e Michigan Court of Appeals has l~ff:c~ 
~Ively uHhzed a staff of lawyers since its creation 
~n 1965. ~10re. recently a staff has been established 
In the Cahforn.la Court of Appeals. For many years 
a larg~ profeSSional staff has been employed success
fully In the English criminal appeals proceSSj in
deed, the stafT there is the key to the ability of the 
co.ur~ to handle an extraordinarily large volume of 
cr1l111nal appeals under proceedings similar in some 
respec~s .to those contemplated jn these standards 
The NatIOnal Center for State Courts recently ha~ 
launched a project in four State appellate courts 
w~:re there has been no staff, to demonstrate th~ 
utilIty of a professional staff and to test new review 
procedures. 

All ~taff work in the court is and should be under 
the u~tJmate control of the judges. The staff has 
essentially. a recommending function, aIthou h it 
can ~xerclse a considerable initial authorit g over 
certam administrative details involved in y tt' 
the case ready for judicial attention. ge Ing 

* A 7'e<?orrunendation of t.he National Advisor Corrun' . ~~'m~n:: Justi?e Standards and Goals pUbLshed'~~'~~7~n 
ro e~sor Dan1el J. Meador, Reporter) 
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Monitoring 

TI.le staff should affirmatively monitor each case 
from the moment the initial· step is taken by the 
defendant to seek review of his conviction or sen
tence. This is a departure from traditional appellate 
pra?tice where the progress of an appeal is left 
entIrely to the adversary process. 

Failure to comply with the court's rules as to the 
times within which various steps must be taken has 
been checked c;mly if the opponent has cared to 
make an issue of the matter. The result is that in 
many appellate courts tlJe-'average time for taking 
the various steps substantially exceeds the time al
!owcd b.y the rules. This is a major factor in delay
mg revIew. To overcome this problem the staff 
should be responsible for seeing that the case 
moves along, even though the parties might be wE> 
ing to let it lag, if left to their own devices. The 
staff, or clerical personnel under staff direction 
~hould deat directly by telephone with the person~ 
mvolved:-!~wyers, clerks, trial judges, or reporters. 
The revlewmg court should back up its staff's ac
tions by providing for sanctions for failure to com
ply with rules or to cooperate with the staff. The 
principle oC monitoring is endorsed in the American 
Bar Association, Project on Minimum Standards for 
Criminal Justice, Standards Relating to Criminal 
Appeals, Standard 3.1 (Approved Draft, 1970). 

Shaping the Record 

The staff should oversee the preparation and 
shaping of the papers to be put before the judges 
to insure that, on the one hand, the judges Ilave all 
the information essential to a meaningful decision 
of the issues and that, on the other hand, the judges 
are- not b(lrdencd with an unnecessary volume of 
material. While the lawyers for the parties should 
make the initial determination as to what data go 
before the reviewing court, the staff also should exer
cise an affirmative role, both in insuring corhplete
ness and in protecting the court from needless in
formation. This staff function is especially impor
tant under the single review conceot where matters 
outside the record ~may be consideied. 

This expansive scope of review is characteristiC 
of English criminal! appeals, and the staff there pro
vides a working lTjodel of control over the record, 
for both inclusion ,and exclusion, subject to judicial 
control. That expedence and the growing necessity 
for greater judicial control suggest that the Ameri
can Bar Association's House of Delegates was wise 
in placing brackets around that portion of Crimi
nal Appeals Standard 3.3 (b) that asserted that nor
malty the COQrt should not be involved in deter
mining the content of the record. 
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While the English system of tailoring the transcript 
to the issues presented on appeal has some merit, 
American jlldges and lawyers want the entire tran
script of the trial proceedings in most criminal 
appeals. This is desirable-indeed necessary-if the 
unified review proceeding is to be fully effective. 
Delay in transcript preparation could delay the rew 

view proceeding. But it is possible that transcript 
preparation can be accelerated substantially. (See 
the section of this 'chapter on Recommendations.) 

Identification of Issues 

The staff should take affirmative steps to identify 
all potential issues in the case, even though they 
were nol asserted by the defendant and are not 
apparent on the face of the record. Performing this 
function effectively is essential if further review is 
to be limited. As to alleged constitutional defects 
in proceedings leading up to conviction and sen
tence, there is a widely accepted notion that the 
defendant at some point should be provided an 
opportunity for a hearing. Failure to provide Iha! 
opportunity in the regular course of trial and appeal 
has been one of the catrses of growth in postcon
viction litigation. This ~,tandard contemplates that 
once- review is sought, the reviewing court, through 
its staff. will probe the entire case to spot any 

arguable issues that mllY be beneath the surface. 
Such issues then will be: resolved in the review pro
ceeding, thereby making it feasible and fair to pre
clude a later assertion of the same points. 

Various procedures :might be devised for carrying 
out this function. The: judges and the court staff, 
for example, might design a checklist type of ques
tionnaire to be submitted to each defendant and 
his lawyer. The questionnaire would attempt to list 
all the typical conteutions made by defendants in 
criminal cases-cspeclally those which abound in 
postconviction proceedings. On every point the de
fendant and his lawyelf could be asked to indicate 
whether they claim any irregularity or illegality; a 
space could be provided for them to state the fac
tual basis of arty such c'Jaim. The form could carry 
the advice that this wa~l the sole review to which 
the defendant had' a right and that only in excep
tional. circumstances would points not asserted be 
reviewable thereafter. 

Where points disclosed by this means, or other 
sorts of probing, are not presented by. the trial 
record, the staff would takt~ necessary steps to get 
before the court the information necessary to decide 
Lie issues. The staff, for e~.ample, could direct or 
invite the lawyers to submit relevant matter by docu
mentary evidence, affidavitJ;, or the testimony of 
witnesses. 

·-"""!·If~"'~-~,.===".,.,_""=."",,,,,=== 

I
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rlJfuli 1 I;:, ,\ ~ H{ 
Ii s . (J~j n creening ii;~ 

jfj'd 
I Ii A screening function should fl.!.,! 
lj work. Every case comin . perva.de. the staff .I.il'.:~: 
I,\ would be reviewed by the g t t~ ~he revle.wmg cO'.lrt lii;,:~ 
11 any judge. One purpose .s a . efore bemg seen by .J:. 
I f i~ all the papers, as deSCril~e~o a~~~u:~ completen?ss j!/;) 
'·1 tlOn of the process of h . In the descnp- +\ 
! purpose is to recomme!d a~mgh the record. Another !Ij 
if pIe, if there is an issue on u~. ~r steps .. ~or exam- Il!i~ 
" trial J'udge . . w lC a deCISIon by the Iii l i! ' IS appropnate 1,!;.1 

.
f ..... 

1

i paragraph 2, the staff cO~I~s /ontehlplated by sub- lJ,.:I.III ..... • .. :: .... 

1J
.1' 

I order to that effect for th ~am~ a recommended 1 
I.· If written briefs or oral a~ reVlewmg Court's action. I,!' 

f i ~esirable. the staff could gu~ent (or both) appear I;:', , I tion to the judges with rna e that recommenda_ liCf 
/J the issues to be treated. a suggested limitation as to fiI!:1 
11 Another purpose is to iden(f N"l 
I! are no issues of subst,"nce' flY cases where there II" 
! I " or exampl 1;/":;1' I 'l mended per curiam affi ' e, a recom- h:! 
il In all these matters' if rma?ce co~ld be prepared. )"';) 
,f staff recommendation a~~~~ge dIsagrees with the j)!'l 

I'i steps can be d.irected. 'But l'fltlOnal pr?cedures or Fli! 
, I and aware of th . the staff IS competent W1' 
f. ! COurt, there Shou~d g~~e~alhivgi~WdSegOrfe ther rhevieWing .I.!il~.· •.•. :. 
I' between slaff recommendat' ~ ~ . armony rlF ! i On its face th' . Ions and JUdICIal views. iiI' 
) ... 1) • IS screenmg process maya jl)I.I .. ·.·.; 
f In some respects to be at odd' ppear , I 

I Bar ASSOciation's C' . 1 A s WIth the American 1
/

.'1 
f ! which ar es a . nmma ppeals Standard 2.4, U: 
ji.' spirit and~ubsta~~~s:h~~e~ppeal. scree~ing. But in HI.,! 

II endorse the need for a dIS .n.o lDCOnslstency. Both ill~1 
.1 the earliest practical stage. eC1Slon on the merits at 11(.i ) I ;), ... j 
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CHAPTER 6 TERMINATING CRIMINAL LITIGATION: 

THE PROBLEM OF POST-CONVICTION PROCEEDINGS* 

*Materials se1ected and edited by Jerold Israel. 
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THE GOVERNING LAW 

(1) S~atutory yrovisions (28 U.S.C. 2441, etc.) 

§ 2241. Power to grant writ 
(a)' Writs of habeas corpus may be granted by the Supreme Court. any 

justice thereof. the district courts and any circuit judge within their respective 
jurisdictions. The order of a circuit judtie shall be entered In the records of 
the district court of the district wherein the restraint complained of Is had. 

(b) The Supreme Court. any justice thereof. and any circuit judge may 
decline to entertain an application for a writ r " habeas corpus and Illay trans
fer the appJication for hearing and determina'doll [ •. the district court having 
jurisdiction to entertain It. 

C c) The writ of habeas corpus shaH not exten', .0 a prisoner unless-
(1) He is In custody under or by color of l;te authority of the United 

States or Is committed for trial before some co. I rt thei'eof; or 
(2) He Is in custody for an act done or omitted In pursuance of an 

Act of Congress, or an order. process, judgment or decree of a court or 
judge of the United Statt's; or 

(3) He is In custody In violation of the Constitution or laws or 
treaties of the United States; or 

(4) He, being a cillzen of a foreign state and domiciled therein Is in 
custody for an act done or omitted under any alleged right, title, author
Ity. prlvllege, protectton, or exemption claimed under the commission, 
order or sanction of any foreign state. or under color thereof, the valid
Ity and effect of which depend upon the law of nations; or 

(5) It is necessary to hrlng him tn to court to testify or tor trial. 
(d) Where an application for a writ or habeas corpus is made by a per

son in custody under the judgment and sentence of a state court of a state 
which contains two or more I"ederal judicial districts, the application may be 
filed in the district wherein such person Is In custody or in the district court 
for the district within which the State court was held which convicted and 
sentenced him and each or such district courts shall have concurrent jurisdic
tion to elltertaln lhe application. '1'ho district court for the district wherein 
such application Is rued in the exercise of its discretion and In furtherance 
or justice may transfer the application to the other district court for hearing 
and determination. 

§ 2242. Application 
Application for a writ of habeas corpus shall be in writing signed and 

verified by the person for whose relief it is Intended or by someone acting In 
his behalf. 

It shall allege the Iacts concerning the applleant's commitment or deten
tion, the name of the person who has custody over him anti by virtue of what 
claim or authority, if known. 

It may bo amended or supplemented as provided in the "rules of procedure 
applicable to clvll actions. 

If addressed to the Supreme Court, a justice thereol or a circuit judge 
it shall state the reasons for not making application to the district court of the 
district In which the appllcant is held. 
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§ 2243. Issuance o~ writ; retnrn; hearing; (1ecisioll 
A court justico or judge entertaining an application for a writ of habe:te 

corpus shall' forthwith award the writ or issue an order directing the respond
ent to show cause wIlY the writ should not be granted, unless it appears from 
tho applicallon that the applicant or person detained Is not entitled thereto. 

The writ, 01' order to show cause shall be directed to the person having 
custody of the person detained. It shall be returned within Ulree days unless 
for good cause addlU{)ual time, not exceeding twenty days, is allowed. 

Tho person to whom the writ or order is directed shall mako a return 
certifying the true cause of the detention. 

When the writ or order Is returned a day shall be set Lor hearing, not 
more than five days after the return unless for good cause additional time Is 

allowed. I I f Uuless the application for the writ and the return present on y ssues 0 
Jaw tho person to whom the writ Is directed shall be required to produce at 
tho hearing the body the person dotained. 

'Xhe applicant or the person detained may, under oath, deny any of the 
facts sot forth in the return or allege any other malerial factS. 

The return and all suggestions made against it may bo amended, by leave 
of court, before or after b~ing filed. 

'l'he court shall summarily hear and determine the facts, and dispose of 
tho maUer as law and jus lice require. 

§ 2244. FInality of determination 
(a) No circuit or district judge shall be re(1\1lred to entertain an applIca

tion for a. writ of habeas corpus to inquire into the detention of a person pur
suant to a judgment of a court of thE' United States if it appears that the le
gality of such dotentIon lIas been determined by u. judge or court of the Unit
ed Stales on a prior application for a. writ of habeas corpus and th(l petition 
presents uo new ground not therotofore presented and determined, and the 
judge or court is salislled that the ends of justice will not be served by such 

inquiry. 
(b) When after an evidentiary hearIng on the merits of a material factual 

Issue or after a hearing on the merits of an issue of law, a person In custody 
purs~ant to tho judgment of a Slate court has been denied !Jy' a court of the 
United States .)1' a justice or judge of the Unite!l States release from custody 
or other remedy on an application for a writ of habeas corpus, a subsequent 
application for a writ of hnbens corpus in behalf of such person need not be 
entertained by a court of the United States or a jUflllce or judge of the United 
States unless"" the application alleges and Is prccilcated on a factual or other 
grouud not adjudicated on the hearing of the earlier appllcalion for tho writ, 
and unless the court, justice, or judge is satis£ied that the applicant lIas not 
on tho enrUer application deliberately withheld the newly aS~ertell ground or 
otherwise abused the writ. 

(c) In a habeas corpus proceeding brought In behaH of It person in cus-
tody pl~rsuant to the judgment of a State court, a prior judgment of the Su
preme Court of the United States on an appeal or review by a writ of cer
tlorarl at tho instance of the prisoner of the decision of such State court, shall 
be conclusive as to all Issues of fnct or law with respect to an asserted denial 
of '0. Federal right which constitutes ground for discharge In a habeas corpuS 
proceeding, actually adhldicated by the Supreme Cour't therein, unless the 
applicant for the writ of habeas c'orpus shnll plead and the court shall fInd the 
existence of 0. material and controlling fact which did n.l)t appear in the record 
of tho proceeding in the Supreme Court and the court s1l'.,\11 further find that 
tho appIlcant for the writ of llabeas corpus could not bav~ caused such fact 
to appear In such record by the exercise of reasonable diligence. 

§ 22,1(). Certificate of trial jndgo aclm.lssible in evidence 
On the hearing of an application for a writ of habeas corpus to inquire 

into the legality of the detention of a person pursuant to a judgment the cer
tificate of the judge who presided at tile trIal resulting in the judgment, set
ting forth the facts occurring at the trial, shall h<:l admissible In evidence. 
Copies of the certificate shall be flied wltlt the I}Clurt In which the application 
Is pending and In the court in whlclt the trial,tooki'J;l:lat"e. 

§ 2246. Evidence; depositions; nfrlilnvi/''I, 
On application for a writ of habdS '1;1,>t;pUS evidence may be taken orally 

or by deposition, or, In the discr~Uo¥. ot' t1.lQ, ju~'ge, t~y aW(javit. If affidavits 
are admitted any party shall 11Ave ~he I:IlSlltto l'~ropound written Interrogato
ries to the afCiants, or to file allsw'l'"lug; aJtlrMa.vil,~, 
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\ \ § 22,17. J)ocumentnry ev.l~t'nce ;.: 
i! On aPlllication for a writ of habeas corpus docnmentary evidence tran- I::' U scripts of proceedings UpOIl ttrrnignment, plea and sentence and a tra~script 1:1: n of, the oral testimOllj Introduced on any previous similar appIlca.t1on by 01' in 1,1' 
I I behalf of the sallle petitioner, Shall be \ldmlssible In evidence. 1;\:, 
! j § 22,18, It()tUMl 01' nnswer; conclnsiv<1ileSS 1;1;, 

j
l. ,I Tlte allegntions of a return to the writ of habeas corpus or of an answer H:, 

to an order to show cause In a habeas corpus proceeding, If not tra"ersed, ll' 

\ 
! shall be accepted as trl!e except to tlte exten~ that the judge finds from the n 

evIdence that they are not true. ' , 1 i {'I: 

I [ § 2249. Certified copIes of indIctment, plea and judgment; duty ot resllolld-H' 

\ \ On apPI~::tiOn for a writ of'i1?oeas corpus to Inquire Into the detention J:I', 

\

1 (If any person pursuant to n judgment of 1', court of tlte United States, tlte i;i\ 
rmeSePOtndelnt Slflan tlPtII'omptlY .;!lC with the court certified COllies of the indict- 1,.'.,.,',I,',:! 

n , P ell. 0 pe oner anu the judgment, or sllch of them as may be mate-I rIal to the questions raised, Ir the petitioner fails to attach them to his petl~ Ii:: 
I tion, and same shall be attached to the return to the writ, or to the answer to Ill, 

I 
* i 
l 

\ 
t 

1 
i 
! 

i 
I 

I 
1 

tlte order to show cause. ;:i,: 

§ 22::;0. Indigent petitionel' entitled to documents WIUlOut cost 
If 011 any application for a writ of habeas corpus an order has been made 

permitting the petitioner to prosecute the app\lcll~lon in forma [lauperis tlto 
clerk of any court of the United Statcs shall furnl.~h to the petitioner without 
cost certified copies of such documents or parts of I he record on flle In his of
fice as may be required by Qrder of the judgo Defore whom tile application 
Is pending. 

§ 221}1. Stay of State court proc~dillgs 
A justice or judge of the United States ,before whom a habeas corpus pro

ceeding is pending, may, before final judgment or aCter final judgment of 
discharge, or pending appeal, stay nIlY proceeding against tlte person detained 
in any State court or by or under the authority of any State for any matter 
involved in the habeas corpus proceeding. 

After the granting of such a stay, any such proceedIng In any Slate court 
or by or under the authorIty of any State shall be void. If no stay is granted, 
nny such proceeding shall be as valid as If no habeas corpus proceedIngs or 
appeal were pending, 

§ 2252. Notice 
Prior to the hearing of ll. habeas corpus proceeding In behalf of a person 

in custody of State officers or by' virtue of State laws notice shall be served 
on the attorney general or other a.ppropriate officer of such State as the jus
tice or judge at the time of issuing the writ shall direct. 

§ 2253. Appenl 
In a habeas corpus proceeding before a circuit or district judge, the final 

order slll1.11 be subject to review, on appeal, by the court of appeals for the 
circuit where the proceeding is had. 

There sllaH be no right of appeal from sllch an order In a proceedIng to 
test the valIdity of 0. warrant to remove, to another district or place for com
mitment or trial, a person charged with a crhuinal offense against the United 
States, or to test the validity of his detention pending removal proceedings. 

An appeal may not be taken to the court of appenls froUl the final order 
in a habeas corpUlj proceeding where the detention compl~ined of arises out 
of process issued by a State court, unless the justice or judge who rendered 
the onier or 0. cIrcuit justice or judge issues a certificate of probable cause. 
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§ 2:::rH. state custodYi remedies in Fooernl courts 
(a) The Supreme Court, a Justice thereof, a cirliuit judge, or a district 

court shall entertain an application for a writ of habeas corpus In behalf of 
a person in custody pursuant to the judgment of a State court only on the 
ground that he is in custody in violation of the Constitution or laws or treaties 
of the United States. 

(b) An application for a writ of habeas corpus in behalt of a person In 
custody pursuant to 1:he judgment of a State court shall not be Igranted unless 
it appears that the appllcant has exhausted the remedies availabn; In the courts 
of the State, or that there is elthet· an absence of available State correcllve 
process or the existence of circuinstances rendering such proces!:! ineffective to 
protect the rIghts of the prisoner. 

(c) An applicant shall not be deemed to have exhausted the remedies 
available in the courts of the State, within the meaning of this s·~ctlon, if 
he has the right. under the law of the state to raise, by any aval1able proce
dure, the question presented. 

(d) III any proceeding instituted in a Federal court by an application for 
1\ writ of habeas corpus by a perSon in custody pursuant to the judgment of a 
State court, a determination after a hearing on the merits of a factual issue, 
made by a State court of competent jurisdiction in a proceeding to which the 
applicant for the writ and the state or an officer or agent thereof were par
ties, evidenced by a written finding, written opinion, or other reliable and 
adequate written Indicia, shall be presumed to be correct, unless tlr e applicant 
shall establish or It shall otherwise appear, or the respondent shall admlt-

(1) that the merits of the factual dispute were not resolved In the 
State court henring; 

(2) that the factflndlng procedure employed by the State court was 
not p,dequate to afford a full and fair hearing; 

(3) that the material facts were not adequately developed at the State 
court hearing; 

(4) that the State court lackecl jurisdiction or the subject matter 
or over the person of the appllcant in the state court proceeding; . 

(5) that the applicant w~ an indigent and the State court, in dep
rivation of his constitutional rIeht, failed to appOint counsel to represent 
him In the State court proceeding; 

(6) that tho applicant did not receive a full, fall', and adequate 
hearing In the Stale court proceeding; or 

(7) that the aPlllicanl was otherwise denied process of law in the 
State court proceecl!ng; 

(8) or unless that part of the record of the State court proceeding 
in which the determination of such factual Issue was made, pertinent to 
11. (\etermlnallon of the su[flclency of the evidence to support such factual 
dclel'minallon, is produced as provided [or hereinafter, and the Federal 
court on a consid€lrntion of such part of the record as a whole concludes 
that such factual determination Is not fairly supported by thl) record: 

And in an evl<lenllary heRring In the proceeding In the F'ederal court, when 
due pl'oof of such factual determination has been made, unleslj.the existence 
ot one or more of the circumstances respectively set forth In paragraphs num
bered' (1) to (7). Inclusive, Is shown by the appIlcant, otherwise appears, or 
Is admitted by the respondent. or unless the court conclud()s pursuant to the 
provisions of paragraph numbered (8) that the record ht the state Court 
proceeding. considered as l~ whole, does not fairly support such factual de
termination. the burden shall rest upon the applicant to establish by convinc
ing evidence Hmt the factUnl determInation by the State court was erroneous. 

(e) If the applicant challenges the suWclency of the evidence adduced 
tn such State court proceeding to support the State court's determination of 
a factual Issue made therein, the appI,lcant, If able, shall produce that part of 
the record pertinent to t\. determlnntlon of the sufflf;:iency of the evidence to 
support such delerminntlon. If t.he appllcnllt, because of Indlgency '01' ethel' 
reason Is unable to produce sllch part of the record, then the State shall pro
duce such 1)n1't of the record nnd the Federal court shall direct the State to do 
so by order directed to an appropriate Stllte official. If the State cannot pro
vide such pertinent part of the recol'l1, then the court shall determine under 
the exIsting facts and circumstances whnl weight shaH be given to the State 
court's factual determination. 

(f) A copy of the ofCicial records of the State court. duly certified by 
the clerk of such c'ourt to be a true and correct copy of a finding, judicial 
opinion, or other reliable writt~r, inclicln showing such a factual determination 
by the State court shall be admissible In the Federal court proceeding . 
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§ :;j25u. Federal custodYi remedies on motion attacking sentence 
C A prisoner in custody under sentence of a court established by Act of 

ongress claiming the right to be released upon the round 
~1~~ it~posed in vlolatfon of the Constitution or laws gOf the t~l~e~eS~:~~en~~ 

t Ie cour was w thout jurisdlctlon to impose such sentence or that' the 
sen ence was In excess of the maximum authorized by lawaI" is 'otherwls 
subject to collateral nttack, lIlny move the court which Imp~sed th' t e 
to vacate, set aside or l!orl'ect the sentence. e sen ance 

A motion for such reller 111ay be made at any time. 
ShOWU~le~s t~he Inlotion and the files nnd records ot the case conclusively 

10. e PI' soner is entitled to no relief the court shall tl 
thereof to be served UPOIl the United States att~rney, grant a pro:~:9h:a~J:e 
i~!reort'l determine the Issues and malte findings of fnct and con'Oluslons o~ 
With:;lt ~~:I~~~~~i~~er~:oih ~f tthhe oo,utrt finds thM tile judgment wns rendered 

, a e sen ence Imposed was not authorized by I 
or otherWise open to collateral attack, or that there has been such a denial ao~ 
infringement of the constitutional rights of the prisoner as to render the j'Ud _ 
:en~ v~~nerable to collateral attack, the court shall vacate and set the jUd~
tr?~ as e and shn11 dlscharg~ the prisoner or resentence him or grant a new 

a or correct the sentence as may appear appropriate. 
prod:Ctf~~~f mthay elntertaln and determIne such motion wHhout requiring the 

e PI' soner at the hearing. 
The sentencing court shall not be required to entertain a second 

cessivo motion for similar relief on behaH of the same priso".:,r. or suc-
t:,n appeal may be taken to the court of appeals from the order entered 

on e motion as from a final judgment on appIlcation for a writ ot habeas corpus. 

I An application for a writ ot habeas corpus in behalf of a prisoner who 
.6 authorized to apply for rellef by motion pursunnt to this sectlon shall not 
~e ent~{tnlned it it apPenrs that the appllcant has railed to apply' fot rellef 

y mo on, to the court which sentenced him, or that such court has denied 
~lmffretllief, unless it also appears that the remedy by motion is inadequate or 
ne Ct ve to test the legality of his detention. 
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(2) Issues Cognizable in Challenging a Conviction 

FAY v. NOlA 

N · 372 U S 391 (1963) the Court described In Fay v. o~a, ... , . b 
the issue before it as "whether the respon~ent.No~a may e 
granted federal habeas corpus re'lief from~mpr~sonrnent under 
a New York conviction now admitted by the State to rest. upon 
a confession. obtained from him in violation of.th: Fourt:enth G 
Amendment, after he was denied state post-conv~ct:on rel~:f 
because the coerced confession claim had be:n dec~ded ~ga~nst 
him at the trial and Noia had allowed the tlme fora d~rect 
appeal to lapse without seeking review by a.state appellate 

t tl T·Tl-ile the court's primary concern related to the con-
COU1: • WL1 •• '" dural for-sequences that should attach to pet~t~oner s proce. . . 
feiture" at the state level, both the majority and d~~sent~n~ 
opinions discussed at length the types of.issues cogn~za~le.~n 
a habeas corpus application by a state prlsor;er.The maJorlty 
opinion, per Brennan :., included the.follow~ng: 

1. 

We do well to bear in mind the ex
traordinary prestige 9f the Great Writ, 
habeas corpf/s ad silbjiciendll11t, in ~n
glo-American juri~prudence. . Recel.ved 
into our own law In the colomal penod, 
given explicit recognition: in the. Federal 
Constitution, Art. I, § 9, d. 2, mcorpo
rated in the first grant of federal court 
jurisdiction, Act of September 24, 1789, 
habeas corpus was early confirmed by 
Chief Justice John Marshall to be a 
"great constitutional privilege." Al
though in form i.he Great Writ is simply 
a mode of procedure, its history is inex
tricably intertwined with the growth of 
fundamental rights of personal liberty. 
For its function has been to pr-ovide a 
prompt and efficacious re~edy for what
ever society deems to b(" mtolerable re
straints. Its root principle is, that in a 
civilized society, government must always 
be accountable to the judicia!'! for a 
man's imprisonment: if the' imprison
ment cannot be shown to conform with 
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the fundamental requirements of h\w, the 
individual is entitled to his immedi,'ite re-
lease. >II< >II< >II< 

History refutes the notion that until re
cently the writ was available only. in a 
very narrow class of lawless imprison
ments. For example, it is not true that ,at 
common law habeas corpus was exclusive
ly designed as a remedy ·fo.r executive de
tentions; it was early used by the great 
common-law courts to effect the release 
of persons detained by order of inferior 
courts. The principle that judicial as 
well as executive restraints may be intol
erable received dramatic expression in 
EmheJI's Case, 124 Eng.Rep. 1006 
(1670). Bushell was one o~ t~e jurors 
in the trial >II< >II< >II< of W tlham Penn 
and William Mead on charges of 
tumultuous assembly and other crimes. 
When the jury brought in a verdict of 
not guilty, the court otdered the jurors 
committed for contempt. Bushell sought 
habeas corpus, and the Court of Common 
Pleas, in a memorable opinion by Chief 
Justice Vaughan, ordered him discharged 

from custody. The case is by no means 
isolated, and when habeas corpus practice 
waD codified in the Habeas Corpucs Act 
of 1679, 31 Car. II, c. 2, no distinction 
was made between executive and judicial 
detentions. 

Nor is it true that at Common law ha
beas corpus was available only to inquire 
into the jurisdiction, in a narrow sense, 
of the committing court. Bushell's Case 
is again in point. Chief Justice Vaughan 
did not base his decision on the theory 
that the Court of Oyer and Terminer had 
no jurisdiction to commit persons for 
contempt, but on the plain denial of due 
process, violative of Magna Charta, of a 
court's imprisoning the jury because it 
disagreed with the verdict oK< ;'I * 

Thus, at the time that the Suspension 
Clause was written into our Federal Con
stitutionand the first Judiciary Act was 
passed conferring habeas corpus jurisdic
tion upon the federal judiciary, there was 
respectable common-law authority fOr the 
proposition that habeas was available to 
remedy any kind of governmental re
straint contrary to fundamental law .. in 
this connection it is significant that nei
ther the Constitution nor the Judiciary 
Act anywhere' defines the writ, although 
the Act does intimate, 1 Stat. 82, that its 
issuance is to be "agreeable to the princi
ples and usages of law"-the tommon 
law, presumably. We need not pause to 
consider whether it was the Framers~ un
derstanding that congressional refusal to 
permit the federal courts to accord the 
writ its full common-law scope as we 
have described it might constitute an un
constitutional suspension of the privilege 
of the writ. There have been some inti
mations of support f6r such a proposition 
in decisions of this Court. '"' 'II< " 

But at all events it would appear that the 
Constitution invites, if it does not com
pel, * • >II< a· generous const.ruction 
of the power of the federal courts to dis
pense the writ, conformably with com
w,Qn-Iaw practice. 
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>II< >II< * In Ex parte Lange, 18 Wall. 
JG3, 21 L.Ed. 872 [1873J, >II ",. # a 
case of direct application to this Court 
for the writ, tl~e Court ordered the re
lease of one duly convicted in a Federal 
Circuit Court. The trial judge, after ini
tially imposing upon the defendant a sen
tence in excess of the legal maximum, 
had attempted to correct the error by re
sentencing him. The Court held this 
double-sentencing procedure unconstitu
tional, on the ground of double jeopardy, 
and while conceding that the Circuit 
Court had a general c.ompet<:nce in crimi
nal cases, reasoned that it had no juris
diction'to render a patently lawless judg
ment. 

This marked a return to the common
law principle that restraints contrary to 
fundamental law, by whatever authority 
Imposed, could be redressed by writ of 
habeas corpus. The principle was clearly 
stated a few years after the Lange deci
sion by Mr. Justice Bradley, writing for 
the Court in Ex parte Siebold, 100 U.S. 
371, 376-377, 25 L.Ed. 717 (1879): 

.. . l:he validity of t~e judg
ments IS assaIled· On the ground that 
the acts of Congress under which the 
indictments were found are unconstitu
tional. If this position is well taken, it 
affects the foundation of the whole 
proceedings. An unconstitutional law 
is void, and is as no law. ~ "" >II< 

A conviction under it is not merely. er
roneous, but is illegal and void, and 
cannot be a legal cause of imprison
men,t. It is true, if no writ of error 
lft~s the judgment may be final in the 
sense that there may be no means of 
reversing it. But personal liberty is of 
so great moment in, the eye of the law 
that the judgment of an inferior court 
affecting it is not deemed so conclusive. 
but that . . . the question of the 
court's authority to try and imprison 
the party may be reviewed on habeas 
corplls. . . " 



The course of decisions of this Court 
from Lange and Siebold to the present 
makes plain that restra.int5 contrary to our 
fundamental law, the Constitlltion, may 
be chalknged on f{;deral habcJas corpus 
even though .~posed pursuant to the 
conviction of a federal court of compe-
tent jurisdiction. ;; >I< >11<' s:v 

We do not suggest that this Court has 
always foHowed an unwavering line in its 
conclusions as to the availability of the 
Great W cit. Our development of the 
law of federal habeas corpus has been at
tended, seemingly, with some backing 
and filling. • >IF ;(0 Although the 
remedy extends to federal prisoners held 
in violation of federal law and not mere
ly of the Federal Constitution, many cases 
have denied relief upon allegations mere
ly of error of law and not of a substantial 
constitutional denial. • • • Such 
decisions are not however authorities 
against applications which invoke the his
toric office of the Great Writ to redress 
detentions in violation of fundamental 
law. • >II II< It was settled in Brown 
'I'. AllenJ 344 U.S. 443, 73 S.Ct. 397, 97 
L.Ed. 469 (1953), that the use of a 
coerced confession in a state criminal trial 
could be challenged in a federal habeas 
corpus proceeding. >II • • Under the 
conditions of modern society, Noia's im
prisonment, under a conviction procured 
by a confession • • • whk'h the 
State here concedes was obtained in viola
tion of the Fourteenth Amendment, is no 

~In Juhnsun 1.'. Zel'bst, the petitioner was 
permitted to challcnge his custody pursuant 
to.lt cOIWictiOIl in which he was deprived of 
hili Hlxth Amendment right to the assistance 
of counsel. Th(' COlirt noted: "Since the 
Hlxth Amendinent constitutionally entitles 
olle charged with crime to the assistance of 
counscl, compliance with this constitutional 
mandate i~ un essential juri:sM,ctloll pre
r('quisit(1 to a federal court's authority to 
deprive nn accll!;ed of his ... ... liberty. 
* * .. A court's jurisdiction at tile begin
ning of trial lIIay he lost 'in tIle course of 
tile 11l'()Cccdlngs' (Ille to failure to complete 
the court-nl;'. the Hixth Amendment requires 
~by providlllg counsel for an accused who is 
ulluble to oiHain coullsel. ... ... ... The judg
nllmt of cQllviction pronounced by It court 
without ju)·.isdiction Is ,"oid and one im
llrisoncd thcr('untlcr Hlay obtain release by 
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-less intolerable than was Bushell's under 
the conditions of a: very different society; 
and habeas corpus is no less the appropri-
ate remedy. -

II. 

But, it is argued, a different result is 
compelled by the exigencies of federal
ism, which played no role in BlIshelJi.r 
C(lse, 

We can appraise this argument only in 
light of the historical accommodation that 
has .been worked out. between the state 
and federal courts respecting the adminis
tration of federal habeas corpus. Our 
starting point is the Judiciary Act of Feb
ruary 5, 1867, which first extended 
federal habeas corpus to state, prisoners 
generally, and which survives, except for 
some changes in wording in the present 
statutpry codification. Although the Act 
of 1867, like its English and American 
predecessors, nowhere defines habeas cor
pus, its expansive language and impera
tive tone, viewed against the background 
of post-Civil War efforts in Congress to 
deal severely with the States of the for
mer Confederacy, would seem to make 
inescapable the conclusion that Congress 
was enlarging the habeas remedy as pre
viously understood,not only in extending 
its coverage to state prisoners, but also in 
making its procedures more efficacious. 
In 1867, Congress was anticipating resist
ance to its Reconstruction measures and 
planning the implementation of the 
post-war constitutional Amendments, 

habeas corpus." WaZey v. Joh.nston dis
cardl'Cl the jurisdictional "touchstone" in 
holding tlja t petitioner' "could * • It by 
habeas corpus attack his sentence on the 
gl'Olmd thnt his guilty plea was coerced." 
The Court noted that petitioner's claim was 
based on "Tacts ... * * dehors the record 
and their effect 011 the judgmelit was not 
OIlen to consideration and review on appeal. 
In such circulllstances, the use of the writ 
>II II< * to test the constitutional validity of 
It cOll\'iction is not restricted to these cases 
whera the judgment of convictioll is void for 
want of jurisdiction of the trial court to 
render it. It extends also to those excep
tional cases whcre the conviction has been 
in disl'l'gard of constitutional rights of the 
uccusl'd, and where the writ is the only ef
fective means of preserving his rights [citing 
Moore Vi, Detnp8ey]." 
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U Debated and enacted at thr, very peak of the State had afforded petitioner corree- '!['l 
;1 ~he ~ ~~~~:IAct !?lu:~~cas~~ms :a:~; ~i~r~~O:~~U~] afpe

:
l ~efO~h~h~a~~~~ IIIi'll 

,.t,'1 to have been designed to furnish a meth- ' , ' . ;:;!;'!il:f·:":~.!;'. \ ty s posItion in Frank, however, was sub-
: t od additional to and independent of di- stantially repudiated in Moore fJ. Demp- :hi:' q rect Supreme Court review of state court rl:!~ , d . seYJ 261 U.S. 86, 43 S,Ct. 265, 67 L.Ed. " I,~ 
, eclsions for the vindication of the new 543 [1923}, a case almost identical in all Ilr,~ 
i constitutional guarantees. Congress pertinent respects to Frank. Mr. Justice H1i.'j 
I seems to have had no thought, thus, that Holmes, writing. for the Court in Moore '.i/.:".l", 
! a state prisoner should abide state court ';I~" I (he had written the dissenting opinion .in v' 

determination of his constitutional de- Frank), said: "if in fact a trial is domi- [!I!;': 
fense-the necessary predicate of direct nnted by a mob so that there is an actual :W,5 
review by this Court-before resorting to interference with the course of justice,ll::'~ 
federal habeas corpus. Rather, a remedy there is a departure from due process Of~:~t· 
almost in the nature of removal from the .'111+ law; . . [if] the State Courts failed ',!,' 
state to the federal courts of state prison- to correct the wrong, . . . perfectionlii;I'~ 
ers: constitutional contentions seems to in the machinery for correction . . . llw, 
have been envisaged. • ,., • Ill.'!' can [not} prevent this Court from secur-If:. 

.. • *' [I}n Ex parte Royall
J 

117 ing to the petitioners their constitutional ;p] 
U.S. 241, 253, 6 S.Ct. 734, 741, 29 L. rights./I· >If :lit ~i~; 
Ed. 868 [1886], a case in which habeas [The majority opinion noted that sub.~:i( 
had been sought in advance. of trial, sequent decisions had not "deviated"*l:: 
:II< • *' the Court held that even in from the position that a habeas petitioner ll'~ 
such a case the federal courts had the could relitigate a constitutional challenge ll;l~ 
potller to discharge a state prisoner re- decided against him in the state courts.bJ . "ll 
strained in violation of the Federal Con- fit:, 
stitution, ,:II< 41'. but that ordinarily I!'i: 
the federal court should stay its hand on lllli" 

habeas pending completion of the state :il'l: 
court proceedings. This qualification . ~ The majority cited, inter alia, the opin- Ill.;!:.:. 

plainly stemmed from considerations of ion of Just!<.'C l!'rnnkfurter In Brown v. Allen, :I,nl' 
. . h h slIpra, as recognizing "the breadth of [iii: 

comIty rat er t an power, and envisaged the FefuJral court's power of Independent . W',:j:' 

only the postponement, not the ieHn- adjudication. on habeas corpus." Justice :i!,t 
. h ~;rnnkf\1rter stated in his Brown opinion: I 

q.UIS menf, of federal habeaslcorpus ju- Congress could have left the enforcement . l\l" 
risd~ction, which had attached by reason of federal constitutional rights governing , l!l;~ 
of the allegedly unconstitutional deten- the administration of crIminal justice in thejJk~ 

g~ates exclusively to' the State courts. These ,,~ 

S~tioatne acnoudrtCOmUl~gdllnt °dtecbl.edeo.us~ed ey ,:hat the ~rl~unalls ate unde!' the same duty as the . !,:,;i:,';,:: •. ~.',i" 
_ ~'( .l'rll ~ourts to rpspect rights under the " 

{,Ill ted States Constitution. 01< ... '" (But] .IW~ 
The reasoning of Ex parte Royall and as Mr .. Justice Brudley * " * commented ',"1 

its pr9gency suggested that after the state Hot long aftN' the pal<;'sage Qf (The Hab~as . ,i.·,r,::" .• ,l, 

O ~ 1 d d 'd d tl f d 1 . Corpus Act of 1867], 'although it. ma"U appear C ur.s la eCI e le. e era questIOn I " .. ,',·,,rl""·'~.; llnseem y tllUt a J)l'isoner, after conviction' 
on the merits against the habeas petition- In a state court, lJhould be set at liberty by Wi:', 
er, he could return to the federal court 011 a single judge on habeas corpus, there seems Jill;!~ 
I b d th l' . h . to be. ~o escape from the law' '" ... *. In' '.'1 la eas an • ere re ltIgate t e questIon, eXel'Cl~ tl .. l,i.; .• ',!,:,:' .• ,'lJ1g. Ie PO\\'CI' thus bestowed, the Dis-
else a rule of timing would become a rule trl('t Jud"(' t t k . 1,,;,.; 
circumscribing the power of the federal pro.ce~dil\gs t~~:~~s area;~al(:~:ge~~;ll~~e o!p;i~~ ·!l';ri 

O t h b . d f' f . r:atlOli for It writ. * '" '" But the prior \ .. C ur s on a eas, In e lance 0 unmls- St t d t 11\-'111 
a. e e erminu tiOH of a claim und'.r t· he' 'r" 

takable congressl·onall·ntent. And so thl'S t y t I ~. " F",1 )111 e( dt(,~:'1 ConstitUtion cannot foreclose " ; 1 

Court has consistently held, save only in com;idcratlon of such a claim, else the State j:!iU 
Frank v. Manu/ml, 2. 37 U.S. 309, 35 S.Ct. court would have the finaL say which the j';;.';:,, 

0' Congress, by the Act of 1867, provided 1t~:f;,' 
582, 59 L.Ed. 969 [1915). In that case, should not have. '" * "''' jJ:;; ..•. j.~ 
the .State Supreme Court had rejected on I;, 

the merits petitioner's contention of mob ;. it;) 

~~~i~~~~nhaa~e~is w~~~ ~~~ l~~isbe~~~~ l'jl:~j 
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SCHNECKLOTH v. BUSTAMaNTE 

In Schneckloth v. Bustamonte, 412 U.S. 218 (1973), the 
respondent was convicted in a state court of unlawfully 
possessing a check with intent to defraud. At each level 
of the state proceeding, he had objected to the introduction 
of certain evidence as acquired through an unconstitutional 
search and seizure. His objection was rejected on the ground 
that he had consented to the search. Respondent thereafter 
sought a writ of habea~ corpus in a federal c.ourt, and was 
successful in the Court of Appeals. A divided Supreme Court 
reversed. The majority opinion dealt only with the issue of 
consent and ruled against the respondent. Footnote 38 of the 
majority opinion, noted, however: "The State also urges us to 
hold that a violation of the exclusionary rule may not be 
raised by a state or federal prisoner in a collateral attack 
on his conviction, and thus asks us to overturn our contrary 
holdings in Kaufman v. United States, 394 U.S. 216; Whiteley v. 
Warden, 401 U.S. 560; Harris v. Nelson, 394 U.S. 286; and 
Mancusi v. De Forte, 392 U.S. 364. Since we have fOl.lnd no valid 
Fourth and Fourteenth Amendment claim in this case, we do not 
consider that question". Mr. Justice Powell, joined by the 
Chief Justice and Mr. Justice Rehnquist, wrote a separate con
curring opinion responding to the State's argument. a Justice 
Powell noted: 

While I Jom the opinion for the 
Court, it does not address what seems to 

me the overriding issue briefed and 
argued in this case: the extent to which 
federal habeas corpus should be available 
to a state prisoner seeking to exclude evi
dence from an allegedly unlawful search 
and seizure. I would hold that federal 
collateral (eview of a state prisoner's 

a) Justice Blnclmmn added the following con
curring opinion: "At the time KaufnULn v, 
United State8 WitS decided, 1, as a member 
of the Court of Appeals (but not of its panel) 
Whose ()rder \VIIS thC'h! reverse!l, ~ound my
lleU In agreement with the viClvs expl'essed 
by Mr. Justice Harlan, writing for himself 
Illl(l my Brother Stewart In dlHSfillt. My at
titude hilS not chllng<.'C1 in th('! four years 
thnthnve pa!js(>d since J(onjmriu. was decid
ed, Although I agree with ]lI'llrly all that 
Mr, JUlltiC(l Powell hus to Ray ill his detailed 
lIIul ]lCI'SIIUslvc COIIC\1I'l'lllg opinion, Irefraill 
il'OUl Jolnhig It at thiiS thnll \.Jccause, l\S Mr, 
Justice Stcwurrs opinion I'CVNl.ls, it is not 
neccsflary t() l'tlconlliQer Kallftlt(tn In order 
to (lec\cIo the present calle," 

The tlmlC dissenting Justices (Douglas, 
B1'I)nnan ancI Mlll'shull) did 110t respond to 
Justlce Powell's opinion In their separate 
dissents, 
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Fourth Amendment claims-claims 
which rarely bear on innocence-should 
be confined solely to the question of 
whether the petitioner was provided a 
fair opportunity to raise and have adjudi
cated the question in state courts. In 
view of the importance of this issue to 
our system of criminal justice, I think it 
appropriate to expres~ my views. 
... . ... 

l
~"''''~--·-=-"= .... ''''"'"' -""""'--==--~--"""'---'--~~-"""-""~- ...... -:11;1 

,11' 

I * 
,I , 

I II ably less app t' t1 ' ,il ~ 

I
! A aren rn le typlCal Fourth ll:'~i 

,'" .,. 10 Much of the present percep- mendment claim asserted on collat 1 " 
j tion of habeas corpus stems from a revi- ;ttack. !n this latter case, a convicted e~:_ i;!i:~ 
Ii sionist view of the historic function that d:e~:I~nleS ma most tOt ften .ahsking sod,ety to re- '.1\:,' ..... 1,1 

I'l' writ was meant to perform, • ... ... a er 'WIt no b \' I 
f

i

'·. [R] l' on the b ' . . earrng at all ; IV? 
I ecent scho arshlP. has cast grave aSIC Justice of his i' Iii 1 

doubt on N oia' j version of the wrI't's hI'S- 'it >II< .,. ncarceratton. III'; 
'\ III !! toric function [as extending to all cases I am aware that history reveals no ex- llfl 
I) involving "an allegation of unconstitu- Rct tie of the. writ of habeas. corpus to a 'Iii 
; i tional restraint"]. 10 ... • [The constitutional claim relating to innocence '1:;;, 
j! opinion here notes that these studies or guilt. Traditionally, the 'Writ was una- :!IV~il. 
11 .::stablish that: (1) at the time of the vailable even for many constitutional Jli~' 
IJ adoption of the constitution, u a court dis- pleas grounded on a claimant's inno- \!V~ 
~ posing of a habeas petition could not go cence, while niany contemporary propo- 'l!i~,l 
'1 btehhin~t.. the tCOnvi~fionh f~r any purpose nel:tts of ledxpand~d ,em~loyment of the .jl.!'i,':, .. ':.1.:. 

If 0 er Ulan 0 ven y t e rormal jurisdic- wrl wou permIt Its Issuance for one .~ 

I i ~~on of, the com,mitting court," and (2) whose deserved confinement was never in .111;(li 
Ii there IS no eVIdence that Congress in- d~ubt. We are now faced, however, l';';J n tended (the Habeas Corpus Act of 1867) Wlt!l the task of accommodating the his- !!:;l,~ 
t 1 to jettison the respect theretofore shown torlC respect for the finality of the judg- jii:,;' 

II ~~ • :e;=ngo~ou;::;;:r!~~i!~:::~~j ~~~~ o.;;.:::i~~n~e";~: :t~:~;~t ~if l j >II< ... ... This accommodation, can best b~ . \~::: 
,1.1, M ch f achieved, with due regard to all of the '!',:11'1 . u , 0 course, has transpired since .~ ;! that first Habeas Corpus Act. See Fay values implicated, by recourse to the cen- ]\:I! 

i" ! v. N oia, (Harlan, J" dissenting). *' • * ~ral reason for habeas corpus: the afford- I.ni;'.!~.'l 
d No one would now suggest that In~ of means, through an extraordinary !;il'i 
,. , thI'S Court b' , d b wnt, of redressing an IIn,'lIst incarcera- IIi:.:'! ! ; , . e lmpnsone y every par- *' , 
;\ tIcular of habeas corpus as it existed tion. .,. * 1!:::,1 
H in the late 18th and 19th centuries. But ;"<1 
\1 recognition of that reality does not liber- IV m;:i 
rl ate us from all historical restraint, The This unprecedented extension of ha- [:::il~ 
11 historical evidence demonstrates that the 'ji\I;: 
11 beas cor.pus far .beyond l'ts hl'sto'r-lc bounds' IT' 
I! purposes of the writ, at the time of the IL.'jl; 
i , and in disregard of the w.tit's central pur- d'~ 
il adoption of the Constitution, were tem- pose is. an, ~nomaly in our system sought Itli:;~ 
U pere? by a due regard for the finality of to be JustifIed only by extrinsic reasons l;;;~J 
! I the Judgment of the committing court. which will be addressed in Part V of this jJf;l 
i I T, his regard was maintained substantl'ally "B f' I ::,:,:;:.~.l . OpInIOn. ut lfst et us look at the costs n Intact when Congress I in the Habeas Act of this anomaly-costs in terms of seri- If;:~ 
11 of 1867, first extended federal habeas re~ ous intrusions on other societal values, {r::~ 
I i view to the delicate interrelations of our 1::11 !! dual court systems. It is these other values that have been 11il;] 
, ! subordinated-not to further justice on li'~~ 

-11 III ~~h:! O:ft:~t~bl;.~:n::!~:n:..:;: llil!ti 
f 1 Recent decisions, however) have tended quite unrelated to justice in a particular . Lid 
II' to depreciate the importance of tIre finali- ~ase, Nor are these neglected values un- )liiN 

1

, ty of prior judgments in criminal cases, Important to justice in the broadest sense :m 
See Kaufman v, U?lited States/ Sanders ?r to our, system of Government. They j'i;iLl 

\:, v. United States,' Fay v, Noia, This Include (1) the most effective utilization lUi]; ft trend may be a Justifiable evolution of of l~ited j,udkial resources, (ii) the ne- /:+, 
1'\1 the use of habeas corpus where the one in ChSSlty, ~f ~lOa,lity in crimin,al trials, (iii) !:Yl;! 
,C'I.! ~tate, custody raises a constitutional claim ~ '~ mltlm~Zation of friction between our Ji~i~ 

I
f earmg on his innocence. But the justi- :o:era an .state systems of justice, and .;1'. \ 
t fication for disregarding the historic (IV). the mauitenance 'Of the constitution- j 

'{ . scope and function of the writ is measur- al Qalance upon which the doctrine of l::, i 

~' .. ,I 134 federalism is founded: fl.li.'JJ 
t:~~M 
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When raised on federal habeas, a 
claim generally has been considered by 
two or more tiers of state courts. It is 
the solemn duty of these courts, . no less 
than federal ones, to safeguard personal 
liberties and consider federal claims in 
accord with federal law. The task which 
federal courts are asked to perform on 
habeas is thus most often one that has or 
should have been done before. The pre
sumption tha( "jf a job can be well done 
once, it should not be done twice" is 
sound and one calculated to utilize best 
"the intellectual, moral, and political re
SOurces involved in the legal system." ,13 

Those resources are limited but de
mand on them constantly increases. 
There is an insistent call on federal 
courts both in civil adions, many novel 
and complex, which affect intimately the 
lives of great numbers of people and in 
original criminal trials and appeals which 
deserve our most careful attention.14 To 
the extent the federal courts are re
quired to reexamine claims on collateral 
!lJtack, they deprive primary litigants of 
their prompt availability and mature re
flection. After all, the resources of our 
system are finite: their overextension 

13. Butor, supra, n. 3, at 451. 
The conventional justifications fOf ex

tending federal habeas corpus to afford 
collateral review of stnte court judgments 
were summarIzed in Kaufman, 394 U.S., 
at 225-226, 89S.Ot., at 1073-1074, as 
follows: 
". ., the necessity that federal 
courts have the 'last say' with respect to 
questions of federal law, the inadequacy of 
state procedures to raise and l:Jreserve fed
ernl claims, the concern that state judges 
may be unsympnthetic to federally created 
rights, the institutional constraints on the 
exercise of this Court's certiorari jurisdic
tion to review state convictions. . . ." 
.Each of these justifications has merit in 
certain situations, although the asserted 
inadequacy of state procedures nnd un-
sympathetic .attitude of state judges nrc 
fnr less realistic grounds of concern thnn 
in yenrs past. The issue, fund~mentaUy, 
is one of perspective nnd a ratIonal bnl
aneing. The appropriateness of fede:al 
collateral review is evident in many In

stances.But it hardly" follows that, in 
order to promote the en.ds of individual 
justice whieh are the foremost concerns 
of the writ, it is necessary to extend 
tilO scope of habens review indiscriminate
ly. This is especially true with respect 
to fedl\rnl review of .Fourth Amendment 
claims with the consequent denigration 
of other impOrtant societal values and 
int!)rests. 

141rrrefly, civil filings in United States 
district courts increased from 58,293 in 1961 
to 96,173 in 1972. Total appeals commenced 
in the United Stntes courts of appeals ad
mnced from 4,204 ill 1961 to 14,535 in 1972. 
Petitions for federal habeas corpus filed by 
state prisoners jumped from 1,020 in'1961 to 
7,949 In 1972. 'l'hollgh habeas petitions filed 
by state prisonl:'rs did decline .from 9,003 in 
1970 to 7,949 in 1972, the overall increase 
from 1,000 at the start of the last decade is 
fOl'mldabl('. l~l1rthel'mOl'e, civil rights pris
oner petitions und('l' 42 U.S.C. § 1983 in
C'l'cased from 1,07~ to 3,348 in the past five 
rears. Some of these challenged the fact 
Ilnd duration of confinement and sought re
lease from prison and must now be brought 
as actions for habeas corpus. Prei8e1' v. 
Rodriguez, 411 U.S. 475, 93 S.Ot. 1827, 36 
L.Ed. 43lL(1973). 
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I! jeopardizes the care and quality essential litigation bu~ rathel\ forward to rehabilita-l!j 
! to fair adjudication. tion and to becoming a constructive citi-!Ii1 

t
!,', The present scope of federal habeas zen. m,; 
i corpus also has worked to defeat the in- Nowhere should the merit of this view !l' , 

1

'.:::1' terest of society in a rational point of ter- be more self-evident than in collateral l,l,f,'.i 

, mination for criminal litigation. Profes- attack on an allegedly unlawful search ill .. 

ji sor Amsterdam has identified some of and seizure, where the petitioner often W: l! the finality interests at stake in collateral asks society to redetermine a claim with Ili~ 
ii proceedings: no relationship at all to the justness of I::'. 
'I "They involved (a) duplication of his confinement. Professor Amsterdam 11:" 
;j judicial effort; (b) delay in setting has noted that "for reasons common to Ii::; 
! ~he criminal proceeding at rest; (c) all search and seizure claims," he . 'would ll::: II Inconvenience and possibly danger in hold even a slight finality interest suffi- II> 

!, transporting a prisoner to the sentenc- dent to deny the collateral remedy." ji!) 

)1 ing court for hearing; (d) postponed But, in fact, a strong finality interest mil- 'ji!:.'::I:.' 

I litigation of fact, hence ll'tl'gatl'on itates against allowing collateral revl'ew I':" P which will often be less reliable in re- of search and seizure claims. Apart h\: 
It producing the facts (i) respecting the from the duplication of resources inher- li:. 
! ' postconviction claim itself and (ii) re- ent in most habeas corpus proceedings, li!I:[ 

!'·.1 flecting the issue of guilt if the coHat- the validity of a search and seizure claim Ill::: 
l era!. attack succeeds in a form which ai- frequently hinges on a complex matrix of 'I( 

"

1 lows a retrial events which may be difficult indeed for 1:1 

J He conclude; t~at: ~~er~~b::s o~~:nrt h~~p~~;~t;~e e:~:~i~ \lirJ 
i 1 .. in combination, these final- IW' 
I! ity considerations amount to a more or curred years before the colJateral attack W:" 
f.l I' and the state record is thinly sketched. ;1:" 1 { ess perSuaSIve argument against the 1I 

'1 1;' cognizability of any particular collater- Finally, the present scope of habeas Wi'; 

1
1'1' al claim, the strength of the argument corpus tends to underilnine the values in-, I'liit

l depending upon the nature of the herent in onr federal system of govern- , ] 
11 claim, the manner of its treatment (if ment. To the extent that every state 1M 

I
I1,·,;ff:.. any) in the conviction proceedings, criminal judgment is to be subject indefi- '!:."".::.',;.i 

and the circumstances under which col- nitely to broad and repetitive federal over- . 
lateral litigation must be had." 16 sight, we render th() actions of state Ii:!': 

Ij No effective judicial system can afford courts a serious disrespect in derogation It;\ 
I . of the constitutional b:alance between the :'::1 

1
'1 to concede the continuing theoretical pos- two systems. The .present expansive (; 

sibility that there is error in every trial . f!i!' 

) 

.... 'iI!', and that every incarceration is unfound- scope of federal h:,\,beas review has t:!? 
ed. At some point the law must convey prompted no small frict.lon between state " , 

and federal judiciaries. Justice Paul C. I;:'; 
I I to those in custody that a wrong has been 1": . 
I , Renrdon of the Massachusetts Supreme ,'"i 
II"l committed, that consequent punishment Judicial Court and then ,President of the ):,i.::: .. ·.'.:l,; 

has been imposed, that one should no • 

[
! longer look back with the view to resur- National Center for State Courts, in iden-h; 

1 recting every imaginable basis for further tifying problems between the two systems I:" r I' noted bluntly that "the; first, without I'.:,~ 

II I 16 Am~t('r<lnlll, Search, ,~eizllr/!, and Sec- question, is the effect of: federal habeas jl:\ 
I ti01/. 22!S,'i, 112 U.l'lI.IJ.ltl'v. 818, 38a-384 (1004). corpus proceedings on Sb'lle courts" He :'; 

I! 1'lw articl!' Il!lcln!sse!'; tIw pl'oblem of collutm'- \, .'. 1\'.:!'.".;.'.· 
. f al relief fur feclerlll prisoners, hut its ration- spoke of the "humiliation of review from .' . It ale Ilpplll'H forcefully to fedl'rul habeas for the full bench of the highest State appel- J}ij II ,'a'e}"'""",, a, well. late court to a single United States Dis- I:i:~ 
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trict judge." Suc~ br~ad .federal ,~abeas 
powers encourage 10 his VieW the grow
ing denigr~tion. of the Sta.te c~urt~, and 
their functions In the public mind. In 

• .so speaking Justice Reardon echoed the 
words of Professor Bat()r: 

"I could imagine nothing more su~
versive of a judge's sense of responsI
bility, of the inner subjective conscien
ti()usness which is so essential a part of 
the difficult and subtle art of judging 
well, than an indiscriminate acceptance 
of the notion that all the shots will al
ways be called by someone else." 

" . . 
This case involves only a relatively nar

row aspect of the appropriate reach of 
habeas corpus. The specific issue before 
us and the only one that need be decided 
at'this time, is the extent to which a state 
prisoner may obtain federal habeas cor
pus review of a Fourth Amendment 
claim. Whatever may be formulated as 
a more comprehensive answer to the in:
portant broader issues (whether by clar~
fying legislatiorr or in subsequent decI
sions), Mr. Justice Black has sugges~ed 
what seems to me to be the approprIate 
threshold requirement in a case of this 
kind: 

". . . I would always require 
that the convicted defendant raise the 
kind of constitutional claim that casts 
some shadow of al doubt on his guilt." 
Kaufman fl. Unift,d Stat,es, (dissenting 
opinion) . 

In a perceptive analysis, Judge Henry J. 
Friendly expressed a simHar view. He 
would draw the line against habeas cor
pus review in the absence of a "colorable 
claim of innocence": 

.. . . . with a few important ex
ceptions, convictions sbould be subj~ct 
to collateral attack only when the pClS
oner supplements his constitution plea 
with a colorable claim of innocence." 23 

ll:ll"l:lendly, Is InnOCenC(l llcle'i,lC/lIt1 (JIJl
lateral .1.ttack on Uriminrl-l J1IdglJ!ent.~, 38 

Where there is no constitutional claim 
bearing on innocence, the inquiry of the 
federal court on habeas review of a state 
prisoner's Fourth Amendment c1a,im 

..should be confined solely to the questlOn 
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whether the defendant was provide4 a 
fair opportunity in the state courts to 
raise and have adjudicated the Fourth 
Amendment claim. Limiting the scope 
of habeas review in this manner would 
reduce the role of the federal courts in 
determining. the merits of constitutional 
claims with no relation to a petitioner's 
innocence and contribute to the restora
tion of recently neglected values to their 
proper place in our criminal justice sys
tem. 

v 
;; '" ", The exclusionary rule 

has occasioned much criticism, largely on 
grounds that its application permits 
guilty defendants to go fre: and law
breaking officers to go unpuOlshed. The 
oft-asserted reason for the rule is to deter 
illegal searches and seizures by the police. 
The efficacy of this deterrent function, 
however, has been brought into serious 
question by recent empirical researeh. 
[The opinion here discussed the Oaks' 
study at 9'7 lj. ch I L, ({c~'. '6S). What
ever the rule's merits on an initial trial 
and appeal-a question not in issue here 
-the case for collateral application of 
the rule is an anemic one. On collateral 
,attack, the exclusionary rule retains its 
major liabilities while the asserted benefit 
of the rule dissolves. For whatever de
terrent function the. rule may serve when 

U.Chi.IJ.Hey. 142 (1970). Judge Friendly's 
the!;is, as he develops it, would encompass 
collnteral attacl{ broadly both w~thin the 
fl'c1<:'l'1l1 S~'stcm and with. respect to federal 
hlllll'nl:l fol' stnte prisoners. Suhjeet to the 
l'XC('ptiOIlS ('nrefully delineated in his article, 
.Judge l!'l'il'lldly would apply the criterion of 
It "colorahle showing of innocence" to any 
('ollah'fa] ntta('k of a conviction, including 
('Iainli; nnder the Fifth and Sixth as well IlS 
till' l<'Otll'th Amendments. Ie1., 151-157. In 
thi::; cll>:e we need not consider anything 
OtlJ{!l' than the .Fourth Amendment claims. 

I 
\. 

tl 
H 
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applied on trial and appeal becomes 
greatly attenuated when, months or years 
afterward, the claim surfaces for collater
al review. The impermissible conduct 
has long since occurred, and the belated 
wrist slap of state police by federal courts 
harms no one but society on whom the 
convicted criminal is newly released. 

Searches and seizures are an opaque 
area of the law: flagrant Fourth Amend
ment abuses will rarely escape detection 
but there is a vast twilight zone with re
spect to which one Justice has stated that 
our own "decisions. . are hardly 
notable for their predictability," and an
other has observed that this Court was 
"bifurcating elements too infinitesimal to 
be split." Serious Fourth Amendment 
infractions can be dealt with by state 
judges or by this Court on direct review. 
But the non-frivolous Fourth Amend
ment claims that survive for collateral af
tack are most lik~ly to be in this grey, 
twilight area, where the law is difficult 
for courts to apply, let alone for the po
liceman on the beat to understand. Thi.s 
is precisely the type of case where the de
terrent function of the exclusionary rule is 
least efficacious, and where there is the 
least justification for freeing a duly con-
victed defendant. oil >II '" 

VI 

The final inquiry is whether the above 
position conforms to 28 U.S.c. § 2254 
(a). • >II .. No evidence exists that 
Congress intended every allegation of a 
constitutional violation to afford an ap
propriate basis for collateral review: in
deed, the latest revisions of the Federal 
Habeas Corpus Statute in 196633 and 
the enactment of § 2254 (a) came at the 
time a majority of the courts of appeals 
held that claims of unlawful search and 
seizure "'are not proper matters to be 

:13 'rhe 1006 revision to the Federal Habeas 
Corpus Statute enacted, among other things, 
the present 28 U.S.C. § 2254(a). (d), (e), Ilnd 
(f). 

138 

presented by a motion to vacate sentence 
u'nder § 2255 but can only be properly 
presented by appeal from the convic
tion: II Ka;,/mal1 v. United States, supra, 
.. '" . 

Though Congress did not address the 
precise question at hand, nothing in 
2254( a), the state of the law at the time 
of its adoption, or the historical uses of 
the language "custody in violation of the 
Constitution" from which 2254(a) is 
derived, compels a holding that rulings 
of state courts on claims of unlawful 
search and seizure must be reviewed and 
redetermined in collateral proceedings. 
;to ;to "" 



DIVERSE VIEWS ON THE "COSTS" NOTED IN ~" 
JUSTICE POWELL'S OPINION IN SCHNECKLOTH 

1. Considerable disagreement exists 
as to the extent of the burden that habeas 
corpus petitions have imposed on the 
criminal justice system. Various federal 
judges, emphasizing the statistics quoted 
in fn. 14 of Justice Powell's opinion, 
argue tha,t such petitions imposed a heavy 
burden on federal courts and are a signif
icant factor contributing to the current 
backlog of cases. See e. g., Weick, 
Apportionment of tbe 1 udicial ResoIJrces 
in Criminal Casesj Should Habeas Cm'Ptls 
be Eliminated?, 21 DePaul L.Rev. 740 
(1972); Friendly, fn. 23 supra (also 
noting that appeals on prisoners pe
titions constituted over 200/0 of the 
total federal appellate docket). But 
compare Developments, supra, at 1041: 
\I [IJ t is all too easy to overstate the 
strain that an expanded habeas juris
diction ~ • * puts on the judicial 
system. Most of the petitions were 
quickly dismissed; less than 500 [of 6,-
300 petitions filed by state prisoners in 
1968J reached the hearing stage, and 
most of those hearings lasted less than a 
day. Nor was the burden on the states 
staggering, many petitions do not even 
require a response, less than ten percent 
of the state convictions attacked had to be 
defended in a hearing, and so few priSM' 
oners were released [based on the only 
available figures-125 released out of 
3,220 petitions in 1964J that the burden 
of retrial must be smaIl." See also 
C~ism, In Defense of Modem Federal 
Habeas Corp1ls for State Pr;soners, 21 
DePaul L.Rev. 682 (1973); noting that 
habeas petitions, while accounting for a 
substantial portion of the federal civil 
docket cannot be compared to the average 
civil case in terms of the burden placed 

on the court. But compare Attorney Gen
eral Kleindienst, Statement in H.R. 1441, 
118 Cong.Rec. 11507 (1972): itA peti
tion may require a large expenditure of 
time by district and circuit judges even if 
no evidentiary hearings' are held. 
• ~ ~ Indeed, if such a volume of 
filings did not impose a severe burden on 
the Federal courts, it would be indication 
that these petitions have acquired status 
as 'second class' litigation which is not 
taken seriously-a fact which by itself 
would be strong evidence of the need for 
reform"; Friendly, supra, at 144 (noting 
that "the ability of the Federal courts to 
dispense with evidentiary hearings 
~ ~ '" is due in considerable mea
sure to state post-conviction hearings,". 
and the burden of, such hearings must be 
considered ih evaluating the impact of 
Federal habeas corpus upon the total 
criminal justice system). 

~" Reprinted from Kamisar, LaFave & Israel, Modern Criminal 
Procedure (1974). Unless otherwise indicated, page cross
references are to Modern Crimina~ procedure, not to this 
set of materials. 
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The best ~vai1able statistical analysis of 
the burden Imposed upon federal couits 
is found in Shapiro, Federal Habeas Cor
PIlS: A Stlldy hI Massachusetts, 87 
Harv.L.Rev. 321 (1973). That study 
sug~ests t~lat: (1) the percentage of cas
es l?volv1l15' some sort of evidentiary 
he,ar111g (38 %, in the district studied) is 
fa1rl~ substantial, notwithstanding some 
~eem11lg1y contrary statistics (see p. 
111f ra) ; most hearings, however do not 
last ~ore than a day; (3) while a sub
stantial number of petitions are dismissed 
summarily, these cases often involve a 
sign~ficant invest.ment of time; (4) a 
con.sl.dera~le P?rtlOn of the screening of 
petttIons IS be1l1g delegated, perhaps be
yond the limits of 18, U.S.c. § 
636 ( 6) (3), . to federal magistrates; (5 ) 
t~ere IS conslderable variation in the time 
g1V~~ by di,fferent judges to reviewing 
pet~t~ons; . (6) the. percentage of repeater 
petltlons IS no~ high ~nd is primarily a 
prod~ct of stnct appltcation of the ex
haustton of remedies rule; (7) counsel 
are frequently utilized and probably do 
s~ve the court. time in considering peti
:lOns, but ~hey are ~~t an effective agency 
l? preventmg the f11mg of frivolous peti
tlOns; (8) the Administrative Office is 
"re~l.istic" i~ assigning to habeas corpus 
petItions a time study weight "less than 
the median for all types of cases,' [but] 
far from the bottom of the list." 

2. Not unexpectedly, there also has 
been considerable dispute as to the im
pact ,of a "lack of finality" upon the pris
one~ s efforts toward rehabilitation. 
Whtle some comn:entators have suggest
ed that the potential for "endless litiga
tion" may have an adverse effect upon 
the .prisoner's outlook, as suggested by 
~,usttce P?w~ll.l others have suggested that 

the avatiab1l1ty of collateral relief is fit
selfJ a very wholesome kind of therap~." 

. F..~eun.d..,S).tnl!0si"m 011 Habeas Corpl/s, 9 
Utah L.R&;"21.,:'~O (1964). Consider 

also 'Schwartz, p. --'-. supra ("W 1 ' e cur-
~~nt y know too little about and do too 
.tttle for prisoner f~ducation and deter
rence to warrant finn judgments tbat lib
~ral habeas corpus impairs these obJ' ec-
ttves.") . 

3. Can decisions like BroUJIJ Noja 

and ~~"fmal1 justly be criticized' as un~ 
del'~lnt?g public c;onfidence in the crimi
nal Justtce system? Some commentators 
have suggested that such decisions have 
und~y, undermined a sense of "repose 
[ that] IS a psychological necessity in a se
cur: .and active sodety"-i. e., that the 
decls10ns have deprived the judicial sys
tem of a well established point at which it 
may be assumed "we have tried hard 
:no~gh and thus [ we] may take it that 
Justlce has been done." Bator, supra, at 
4,52-53. Instead, they argue, such deci
SlOns may have catered to a "perpetual 
and unreasoned anxiety that there is a 
possibility that an errbr may have been 
committed in any case." Id. Compare, 
however, Lay, Modern Administrative 
Proposals for Federal Habeas, 21 DePaul 
L.Rev. 701 (1972): "Sober reflection 
up~n why we have devised a system 
;.'hlCh allows ~ continual questioning of 
ItS processes discloses that our purpose is 
not so much to remove the discomforting 
doubt or to achieve the ultimate assur
ance, as i.t is t~. give safeguard to rights 
not readtly v1S1ble or easily acknowl
edged. We would not send two astro
nauts to the moon without providing 
them with at least three or four back-up 
systems. Should we send literally thou
sands of men to prison with even less 
reserves? '* . "". .• [W]ith knowledge 
of our falhblhty and a realization 
of past. errors, we can hardly insure 
our confidence by creating an irrevocable 
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end to the guilt-determining process," 
Consider also Schwartz? supr~, at 74,4 
(noting, inter alia, the lOcreasl~g pu~ltc 

't' 'ty to due process consideratIOns senSIlVI . d 
and the possibility that "conttn~ed. an 
frequent considerations of constttutto~al 
claims will strengthen our moral and m
tellectual resources,") 

4. The impact of expand~d collateral 
attack upon the relationship between fed
eral and state courts has also been ques
tioned, Compare with the statements of 
Justice Rearden and prof~sor ~~tor 
quoted in Justice Powell s OplOlon, 

Chism, supra, at 692: . 
"[IJt is questionable whether thiS rep

resents a pervasive sentiment among the 
. t t • "" oil< judiciaries of the variOUS s a es. 

Although the number of petitions 
filed is large, the chances ,tha~. a 
trial-level state judge will see a? lOdlvld
ual convicted in his court obtam federal 
habeas corpus relief in a given year are 
minuscule, Widesp.read resentn:e~t 
against federal intrusion i,~to state enml
nal proceedings surely eXIsts, but, the re
sentment is against the substantIve and 
procedural rights that the United St~t~s 
Supreme Court has developed for enml
nal defendants-not the habeas cor-
pus remedy.l • >II iii Professor Bator 
stresses that the problem is not so much 
of 'resentment' by state judges, but rather 
it is the alleged erosion of. ~h.e ,state 
judge's 'inner sense of responslblltty an? 
his 'pride and conscie~tiousness: .But It 
is dangerous to predict so confl~e~ltly 
what will be the effect on a deCISion
maker of opening up additional avenues 
of recourse from the decision. Some 
judges steam ahead seemingly oblivious 

I Chislll, ~I1IJl'I\, III~o notl'~ thllt Insoflll' II~ 
"rl'l:U\lItllll'ut" hy ~tntt' judges if:; bnsl'd l1POIl 

.. lIl<'.-rc'M'(I'WIl1'o-;,I;lIc (l('(:h;iollt; of the hlghe!lt 
Ktlrtt, .. courts by ~'-.~I~hlgle United States Dis-
tl'let jlld{>(e" ()I. ':l:- SU)lI'Il), this objection 
mllY tU! Illet without imposing any limitation 
upon HCOP(' of th!' lS~U('R coglli?nhle on It 

htlbeus eorJluK ulllllicatlon. 'l'lms, ,luclge 
Jerome Prank "thought the pl'olllem could 
be 1l01V4!d by IlI'oyidlng l:\upreme Court re· 
view wlll!ll('VI'I' It lowl!r fecternl court set 
IIIl-hle Il judgml'nt IIf con\'lction that hnrl hrrl1 
/lrtlrllwd by the hlghrst Htute collrt." ~l'(' 

to the prospects of later review. Others 
adopt a casual 'if-I'm-wrong-I'll-be-re
versed' attitude. Still others dread rever
sai as a personal insult and ponder deci
sion on questions of law almost to the 
point of paralysis. In short, the alleged 
'resentment' of state judges adds little or 
nothing to the case against modern feder
al habeas corpus," 

To what extent are state judges correct 
in viewing the expansion of federal ha
beas corpus as reflecting the view that 
state judges are less able to adequately 
consider or less "sympathetic" to consti
tutional rights than federal judge~? 
Does Kaufman suggest that the baSIC 
concern is directed to the ability of 
the trial and appellate process gener
ally-whether federal or state-to pro
vide adeqtmte protection of these 
rights. See Developments, supra,. ~t 
1057: ',[EJxpanded use of the wrtt 1S 
responsive to the institutional" ~leed for a 
separate prO'ceeding--one insulated from 
inquiry into the guilt or innocence of the 
defendant and designed specifically to 
protect constitutional rights. The 0:0 -

mentum of the trial process and the trIal 
judge's focus upon the central issue of 
the accused's guilt or innocence may tend 
to divert attention from ancillary ques
tions relating to constitutional guarantees. 
Thus, a dispassionate sec?nd.look focuse? 
exclusively on the adjl:1dlCattOn of consti
tutional issues at trial may be necessary to 
ensure that a defendant's federal constitu
tional rights are adequately protected."m 

In This jUf:;tification for collateral proceed
ing is sharply questioned in Friendly, supra, 
at 155, 162, noting particularly the lack of 
supportivc empirical evident 'e. But see 
Schwart?, suprn, at 744, arguing th~t the 
"pOSSibility of somc second guessing pro
du~es increased scnsltivity on the part. of 
state courts. Most commentators adYocatmg 
expansive fMerltl habeas jurisdiction, while 
I:mpportlng KaUfman, huve nevertheless 
maintained that u ,stronger .case may be 
made for consideration of constitutional 
claims presented lJy state prisoners because 
of "broad differences" in the "institutional 
settings" within which fcderal and state 
judges OlXll'llte. Dcvelopments, supra, at 
1060. But see Bator, supra, arguing that, 
once the state system for Htigating federal 
('Juhus 11:; found to be fall' by n federal dis
't;l<.'t court, there is no significant justif.lca
tlOll for dt'parting from the "central feature 
of our fcd4!ralism '" '" '" that deciding 
federlll questions is an intrinsic part of the 
business of statc judges" and issues so de-

/lIliO, Curter, [l'hc U.~a of Ji'cdeml llubC!l1l 
(.'Ol'[JII8 by JStlltl: J>I'iIlOllCI\~. 4 Am.Critll.r,.Q. 
~(} (IOU!). dlsclts$lllg 1.1. silllilijr. proposal in
volylng Ulll! of a threc-ju~ federul court"141 

cided l't'!}ulrc 110 sPecial reconsideration by 
iederal courts. Sce also Note 5 infra. 

".-.... 'l'!', .... ""-."" .. _. ""'\~'="''II_ ... ,._ • .,.,. _11io""'--_.~·- "f"" .••• :,i .. io;l;:;;;;;;:;:r;:;~ ...... ~~=._OJ;;.~\, ... ""'"'" __ ......... .,... ___ • _____ ·~ __ ~_~~I\l...-~·b".. .. _"''»~r~~_ti~"T" ---.'-.-.)-

~ II' ;',! .' , •. 
i .~ ; 

I r 

! J 
1 ~ 
! Kaufman, supra, involved a §2255 petition from a state !\-I prisoner who claimed that his conviction was based upon I!l 
f illegally seized evidence. The government argued that a Ij: 

\ search and seizure issue was not a propel" ground for collateral IF 
: attack in a § 2255 proceeding. The government acknowledged that Hi 
1 the Court had held otb.erwise with respect to federal habeas W ! petitions by state prisoners j [see the case cited in the intro- 11: 

i duction to the Schneckloth opinion]. It contended, however, II 
1 that special considerations relating to federal review of H' 
I federal claims were applicable to state prisoners (see fn. 15 Iii 
1 of Justice Powell's opinion). The majority opinion, per t') 

( Brennan, J. rej ected the contention that these distinctions ~I 
\ were controlling. \1' 

I II' 
i :1; l Thus, we are , , 
;).: told that the federal prisoner, having al- l.il'r. 

ready had his day in federal court, stands -
i tl' I in a different position with regard to fed- ~ ! 

"j' era 1 I.:ollatera.l ,. reCmedieds
j 

than
h

. dOde~ .the :.'1; 
. state prisoner once ng t IS 1stmc- r ' 

li'l, tion, we are unable to understand why it :.I,l.1 

I 
! 
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I 
I 
\ 

! 
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I 
I 
I 
! 
1 
i 
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should lead liS to restrict completely or . 
severely acces~ by federal prisoners with ! : 
illegal search and seizure claims to feder
al collateral remedies, while placing no 
similar restriction on access by state pris
oners. 

The opportunity to assert federal rights 
in a federal forum is clearly not the sole 
justification for federal post-conviction 
relief, otherwise there would be no need 
to make such relief available to federal 
prisoners at all. The provision of feder
al collateral remedies rests more funda
mentally upon a recognition that ade
quate protection of constitutional rights 
relating to the criminal trial process re
quires the continuing availability of a 
mechanism for reli~f. This is no less 
true fmr federal prisoners 'f:he.n it is for 
state prisoners. '* * t-

The approach adopted by the court 0'(-" A pPN:1s in 
Thornton and pressed upon us here ex-
alts the value of finality in criminal judg-
ments at the expense or the interest of 
each prisoner in the vindication of his 
constitutional rights. Such regard for the 
benefits of finality runs contrary to the 
most basic precepts of our system of post· 
conviction relief. [See} Fay v. Noia 
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.. • .. The same view was ex
pressed in Sanders, a case invo~ving a 
federaf prisoner 41< • ,~ • Plamly t~e 
interest in finality is the same :WIth 
regard to both federal and state prlson
ers. With regard to both, Congr:ss has 
determined that the full protectIOn of 
their constitutional rights requires the 
availability of a mechanism for collateral 

nLbck ,]'he riv.ht Lh('n i~ not. mm:ely to 
n r'''(\I,')''11 forum hut to full and faIr COII\-
" " " .' ,I, ' Fc( -
U')I\I')'aLion of c(lIlHLILIILlOllal C 'llm~'1 \ t, ".' 1 L L ('( (,, 
('ral pl'iHOIl(:)'H aI'\! no (,HH l'll I " 

, LI 11"(' Ht ·t(\' pl'lHOII-
~\I('h cOIIHi(\I!)'lll1011 Ull! "'"",' r \ ' . t Ll'('11 L 1'(-
")'U '1'11P)'(' iH 110 )'PIlHon () r 
" '1' ,. L' 't' (' 0 
")"11 ll'illl, O)'!'O!'H IlH il'HH <l1'H 111(. IV .. ' I 
... , ' , tl t to \'I't 
COllliLituLiollnl j{t1HI'IlIlt.I'I~H \lUI Ii It • ":' , 

'L .r)vP, "!'Pllll'!' 11I'l'cllllilVl, 
Cl')'(I!'U nOI () r, • r, \ I 

' "l 'IL 1 fl'( ('),'1 
effl'I'L to P)'O(:I'<llll'al ddllir Ii lY b' 

. . , Lh t' Himilnr default!'! y 
(1cfl'nlhntH nn 0.., , 

. • 'T I hold oLhcrwl,HC 
"t'l\'(' defcndant!:l, ( 
i'I , ,. I' 1 ert'olle-
would reflect. an anoma, OU!:I, a~( 

, "of f"!lel'lll-flLnLll l'l!iaLIOIlH, ow; VIC'" .' ", ' 
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(3) Consequences of a Procedural Forfeiture 

FAY v. NOlA 

In Fay v. Noia, 372 U.S. 391, the respondent Noia had 
been convicted of felony murder along with two accomplices. 
The sole evidence against each defendant was. his signed 
confession. The accomplices both appealed. Although the 
appeals were unsuccessful, subsequent legal proceedings re
sulted in their release on a finding that their confessions 
had been coerced. Noia .had not appealed, but subsequently 
initiated a habeas corpus proceeding in the ferlera1 district 
court. It was stipulated that his confession was coerced, 
but the district cburt held against him on the ground that 
his failure to appeal constituted a failure to exhaust state 
remedies under a provision that is now 28 U.S.C. §2254(b). 
The Court of Appeals reversed. A divided Supreme Court 
affirmed. The maj ority -opinion, per Brennan J., described its 
holding as follows: "(1) Federal courts have power under the 
federal habeas statute to grant relief despite the applicant's 
failure to have pursued a state remedy not available to him at 
the time he applies; the doctrine, under which state procedural 
defaults are held to constitute an adequate and independent 
state law ground barring.direct Supreme Court review is not to 
be extended to limit the power granted the federal courts under 
the federal habeas statute. (2) Noia I s fai1urte .to appeal was 
not a failure to exhaust 'the 't'emediesavai1able in the courts 
of the State' as required by §2254; that requirement refers , , 

only to & failure to exhaust state remedies still open to the 
applicant at the time he files his application for habeas, 
corpus in the federal court. (3) Noia's failure to appeal 
cannot under the circumstances be deemed an intelligent and 
understanding waiver of his right to appeal such as to justify 
the withholding of federal habeas corpus relief". 

The majority opinion, per Brennan J., first reviewed the 
development of habeas corpus as set forth in the excerpts from 
Noia reprinted supra in this material. The Court then con
sidered specifically the consequences of ,Noia's failure to 
appeal: 
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Our survey discloses nothing to suggest 
that the Federal District Court lacked the 
power to order Noia discharged because 
of a procedural forfeiture he may have 
incurred under state law. .. .. .. At 
the time the privilege of the writ was 
written ;into the Federal Cons,titution it 
was settled that the writ lay to~ test any 
restraint contrary to fundamental law, 
which in. England stemmed ultimately 
from Magna Charta but in this country 
was embodied in the written Constitution. 
Congress in 1867 sought to provide a 
fedetal forum for state prisoners having 
constitutional defenses by extending the 
habeas corpus powers of the federal 
courts to their constitutio'nal maximum. 
Obedient to this purpose, we have con
sistently held' that federal court jurisdic
tion is conferred by the allegation of an 
unconstitutional restraint and is not de
feated by anything that may occur in the 
state court proceedings. State procedural 
rules plainly must yield to this overriding 
federal policy. 

A number of arguments are advanced 
against this conclusion. One, which con
,cedes the breadth of federal habeas pow
er, is that a state prisoner who forfeits his 
opportunity to vindicate federal defenses 
in the state court has been given all the 
process that is constitutionally due him, 
and hence is not restrained co'ntrary to 
the Constitution. But this wholly mis
conceives the scope of due process of law, 
which comprehends not only the right to 
be heard but also a number of explicit 
procedural rights-:-for example, the right 
not to be convicted upon evidence which 
includes one's coerceel GOl1fesskm-drawn 
from the Bill of Rights. 011 >I) .. 

A variant of this argument is that if 
the state court declines to entertain a fed
eral defense because of a procedural de
fault, then the prisoner's custody is ac
tually due to the default rather than to 
the underlying constitutional infringe
ment, so that he is not in custody in vio
lation of federal law. But this ignores 
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the important difference between rights 
and particular remedies. .. ""* A 
defendant by committing a procedural 
default may be debarred from challeng
ing his conviction in the state courts even 
on federal constitutional grounds. But a 
f~rfeiture of remedies does not legitimize 
the unconstitutional conduct by wh~ch his 
conviction was procured. Would Noia's 
failure to appeal have precluded .. him 
from bringing an action under the Civil 
Rights Acts against his inquisitors? The 
Act of February 5, 1867, like the Civil 
Rights Acts, was intended to furnish an 

independent, collateral remedy for certain 
privations of liberty. The conceptual 
difficulty of regarding a default as extin
guishing the substantive right is increased 
where, as in Noia's case, the default fore
closes extraordinary remedies. In what 
sense is Noia's custody not in violation of 
federal law simply because New York 
will not alloW' him to challenge it on cor
am nobis or on delayed appeal? But con
ceptual problems aside, it should be ob
vious that to turn the instant Cllse on the 
meaning of "custody in violation of the 
Constitution" is to reason in circles. The 
very question we face is how completely 
federal 'remedies fall with the state reme- . 
dies; 'when he have answered this, we 
shall know in what sense custody may be 
rende~ed lawful by a supervening proce
dural default. . 

It is a familiar principle that this Court 
will decline to review state court judg
ments which rest on independent and ad
equate state grounds, notwithstanding tl:).e 
co-presence of federal grounds. 
"" * ;; Murdock v. Memphis, 87 U.S. 
(20 Wall.) 590, 22 L.Ed. 429 [1874}. 
;; '" '"' Thus, a default such as Noia's, 
if deemed adequate and independent (a 
question on which we intimate no view), 
would cut off review,by-this Court of the 
state coram n. obis proceeding in .Whi~ 
the New York Court of Appeals refuse 
him relief. It is contended that it f -. 

lows from this that the remedy of federlll 
habeas corpus is likewise cut off. 

The fatal weakness of this contention 
is its failure to recognize that the ade
quate state-ground rule is a function of 
the limitations of appellate review. 
• 011 • Most of .. >It "" the Mur-
dock case is devoted to demonstrating the 
Court's lack of jurisdiction on direct re
view to decide questions of state law in 
cases also raising federal questions. It 
followed' from this holding that if the 
state question was dispositive of the case, 
the' Court could not decide the federal 
question. The federal question was 
moot; nothing turned on its resolution. 

But while our appellate function is 
concerned only with the judgments or de
crees of state courts, the habeas corpus ju
risdiction of the lower federal courts 'is 
not so confined. The jurisdictional pre
requisite is not the judgment of a state 
court but detention simpliciter. The en
tire course of decisioos in this Court elab
orating the rule of exhaustion of state 
remedies is wholly incompfltible with the 
proposition. that a. state court jud gl~J.ent is 
reqtdred to confer: federal habeas jurisdic
tion. And the broad power of the feder-

, al Courts under 28 U.S.c. § 2243 summa
rily to hear the application ~d to "de~er
mme the facts, ap.d dispose of the matter 
as law and justice require/' is hardly 
characteristic of an appellate jurisdiction. 
Habeas lies to enforce the right of per
sonal liberty; when that right is denied 
and a person confined, the federal court 
has the power to release him. Indeed, it 
has no other power; it cannot revise the 
state court judgment; it can act only on 
the body of the petitioner. 

To be sure, this may not be the entire 
answer to the contention that the ade
quate state-ground principle should apply 
to the federal courts on habeas corpus as 
well as to the Supreme Court on direct 
.review of state judgments. 011 "" 'it< 
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For the federal courts to refuse to give 
effect in habeas proceedings to state pro~ 
cedural defaults might conceivably have· 
some effect upon the States' regulation of 
their criminal procedures. But the prob
lem is crucially different from that posed 
in Mttrdock of the federal courts' decid
ing questions of substantive state law. 
In Noia's case the only relevant substan
tive law is federal-the Fourteenth 
Amendment. . State law appears only in 
the procedural framework for adjudicat
ing the substantive federal question. 
The paramount interest is federal. 
* 011 >II< That is not to say that the 
States have not a substantial interest in 
exacting compliance with their procedural 
rules from criminal defendants asserting 
federal defenses. Of course Qrderly 
criminal procedure is a desideratum, and 
of course there must be sanctions for the 
flouting of such procedure. But that 
state interest "competes •• .. 
against an ideal "" • • [the] ideal 
of fair procednre." Schaefer, Federalism 
and State Criminal Procedure, 70 Harv. 
L.Rev. 1, 5 (1956). And the only con
crete impact the assumption of federal 
habeas jurisdiction in the face of a proce
dural default has on the state interest we 
have described, is that it prevents the 
State from closing off the convlCted de
fendant's last opportunity to vindiCate his 
constitutional rights; thereby punishing 
him for his default and deterring others 
who might commit similar defaults in the 
future. 

Surely this state interest in an airtight 
system of forfeitures is of a different or
der from that, vindicated in Murdock, in 
the autonomy of state law within the 
proper sphere of its substantive regula
tion. ¥:*~ 

Certainly this Court has differentiated 
the .~wo situations in its application of the 
adequate state-ground rule. While it has 
deferred to state substantive' grounds so 
long as they are not patently evasive of or 



discriminatory against federal rights, it 
has sometimes refused to defer to state 
procedural grounds only because they 
made burdensome the vindication of fed
eral rights. That the Court nevertheless 
ordinarily gives effect to state procedural 
grounds may be attributed to considera
tions which are peculiar to the Court's 
role and function and have no relevance 
to habeas corpus proceedings in· the Fed
eral District Courts: the unfamiliarity of 
members of this Court with the minutiae 
of 50 States' procedures; the inappro
priateness of crowding our docket. with 
questions turning wholly on particular 
state procedures; the web of rules and 
statutes that circumscribes our appellate 
jurisdiction; and the inherent and histor
icallimitations of such a jurisdiction. 

A practical appraisal of the state in
terest here involved plainly does not jus
tify the federal courts' enforcing on ha
beas corpus a dqctrine of forfeitures un
der the guise of al~plying the adequate 
state-ground rule. We fully grant, that 
the exigencies of federalism warrant a 
limitation whereby the fe:deral judge has 
the discretion to deny relief to one who 
has deliberately sought to subvert or 
evade the orderly adjudication of his fed
eral ~s in the state courts. Surely 
no stricter r~le is a .realistic necessity. A 
man under conviction for crime has an 
obvious inducement to do his very best to 
keep his state remedies open, and not 
stake his all on the outcome of a federal 
habeas proceeding which, in many re
spects, may be less advantageous to him 
than a state court proceeding. And if 
because of inadvertence or neglect he 
runs afoul of a state procedural require
ment, and thereby forfeits his state reme
dies, appellate and collateral, as well as 
direct review thereof in this Court, those 
consequences should be sufficient to vin
dicate the State's valid interest in orderly 
procedure. Whatever residuum of state 
interest there may be under such circum
stances is manifestly insufficient in the 
face of the federal policy, drawn from 
the ancient principles of the writ of ha
beas corpus, embodied both in the Feder
al Constitution and in the habeas corpus 

provisions of the Judicial Code, and con
sistently upheld by this Court, of afford
ing an effective remedy for restraints 
contrary to the Constitution. For these 
several reasons we reject as unsound in 
p.rinciple, as. well as not supported in au
thority, the suggestion that the federal 
courts are without power to grant habeas 
relief to an applicant whose federal 
claims would not be heard on direct re" 
view in this Court because of a procedur
aL default furnishing an adequate and in
dependent ground of state decision. 

What we have said substantially dis
poses of the further contention. that § 
2254 of the Judicial Code embodies a 
doctrfOe of forfeitures and cuts off relief 
when there has been a failure to exhaust 
state remedies no longer available at the 
time habeas is sought. This contention is 
refuted by the language. of the statute 
and by its history. It wa'i enacted to cod
ify the judicially evolved rule of exhaus
tion, particularly as formulated in Ex 
parte Hawk, 321 U.S. 114, 64 S.Ct. 448, 
88 L.Ed. 572 [1943]. oil< .. • Noth-
ing in the Hawk opinion points to past 
exhaustion. Very little support can be 
found in the long course, of previous de
cisions by this Court elaborat~~g the rul.e 
of exhaustion for the propOSItion that It 
was regarded at the time of .th~ ~ev.ision 
of the Judicial Code as Junsdlctlonal 
rather than merely as a rule ordering the 
state and federal proceedings so as to 
eliminate unnecessary' federal-state fric
tion. Ther~ is thus no warrant for attrib
uting to Congress, in the teeth of the l~n
guage of § 2254" intent to work a radIcal 
innovation in the law of habeas corpus. 
We hold that § 2254 is limited in its ap
plication to failure to exhaust stat~ reme
dies still open to the habeas applIcant at 
the time he file~ his application in feder-
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al court. • • • 

IV. 

Although we hold that the jurisdiction 
of the federal courts on habeas corpus is 
not affected by procedural defaults in
curred by the applicant during th~ s~ate 
court proceedings, we 'recognize a lImIted 
discretion in the federal judge to deny re-

lief to an applicant under certain circum
stances. Discretion is implicit in the stat
utory command that the judge, after 
granting the writ and holding a hearing 
of appropriate scope, "dispose of the 
matter as law and justice require," 28 U. 
S.c. § 2243; and discretion was the flex
ible concept employed by the federal 
courts in developing the exhaustion rule. 
Furthermore, habeas corpus has tradition
ally been regarded as governed by equita
ble principles. * ,. •. Among them 
is the principle that a suitor's conduct in 
relation to the matter at hand may disen
title him to the relief he seeks. Narrow
ly circumscribed, in csnformity to the his
torical role of the writ of habeas corpus 
as an effective and imperative remedy 
for detentions contrary to fundamental 
law, the principle is unexceptionable. 
We therefore hold that the federal ha
beas judge may in his discretion deny re-

lief to an applicant who has d~liberately 
bypassed the orderly procedure of the 
state courts and in so doing has forfeited 
his state court remedies. 

But we wish to make very clear that 
this grant of discretion is not to be inter
preted as a permission to introduce legal 
fictions into federal habeas corpus. The 
classic definition of waiver enunciated in 
Johnson v. Zerbst, 304 U.S. 458, 464, 58 
S.Ct. 1019,_ 1023, 82 L.Ed. 1461 
[1938J-"An intentional relinquish
ment or abandonment of a krlown right 
or privilege"-furnishes the controlling 
standard. If a habeas applica.nt, after 
consultation with competent counselor 
otherwise, understandingly and knowing
ly forewent the privilege of seeking to 
vindicate his federal claims in the state 
courts, whether for strategic, tactical, or 
any other reasons that can fairly be de
scribed as the deliberate bypassing of 
state procedures, then it is open to the 
federal court on habeas to deny him all 
relief if the state courts refused to enter
tain his federal claims on the merits-
though of course only after the federal 
court has satisfied itself, by holding a 
hearing or by some other means, of the 
facts bearing upon the applicant's de
fault. * >I« '*' At all events we wish 

it dearly u.nderstood that the standard 
here put forth depends on the considered 
choice of the petiti.oner. «< .. • A 
ch~ice made by counsel not participated 
in by the petitioner does not automatical
ly bar relief. Nor does a state court's 
finding of waiver bar independent deter
mination of the question by the federal 
courts on hnbeas, for waiver affecting 
federal rights is a federal question. 
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The applicati()n of the standard we 
have adumbrated to the facts of the lo
stant case is not difficult. Under no rea
sonable view can the State's version of 
Nola's reason for not appealing support 
an inference of deliberate bypassing of 
the state court system. For Noia to have 
appealed in 1942 w9uld have b~en to r~? 
a substantial risk of electrocution. H1S 

was the grisly choice whether to sit con
tent with life imprisonment or to travel 
the uncertain avenue of appeal which, if 
successful, might well have led to a re
trial and death sentence. • .. • He 
declined to play Russian :roulette in this 
fashion. This was a choice by Noia not 
to appeal, but under the circumstances it 
cannot rea.listically be deemed a merely 
tactical or s~rategic litigation step, or in 
any way a deliberate circumvention of 
state procedures. This is not to say that 
in every case where a heavier penalty, 
even the death penalty, :ls a risk incurred 
by taking an appeal or otherwise forego
ing a procedural right, waiver as we have 
defined it cannot be, found. Each case 
must stand on its facts. In ·the instant 
case, the language of t,he judge in. se~
tendng Noia made the risk that NOla, If 



1· 

reconvicted, would be sentenced to death, 
palpable and indeed unusually acute.V 

VI. 

lt should be unnecessary to repeat 
what so often has been said and what so 

plainly is the case; that the availability of 
the Great Writ of habeas corpus in the 
federal courts for persons in the custody 
of the States offends no legitimate state. 
interest in the enforcement of criminal 
justice or procedure. Our decision today 
swings open no prison gates. Today as 
always few indeed is the number of state 
prisoners who eventually win their free
dom by means of federal habeas corpus. 
Those few who are ultimately successful 
are persons whom society has greviously 
wronged and for whom belated liberation 
is little enough compensation. Surely no 
fair-minded person will contend that 
those who have been deprived of their 
libery without due process of law ought 

~[l!'()otnote a, hy tlu' Court, here trans
IH)lled] ... .. .. 'I'he Dlfltrlet Court held a 
hl!\lrlng limited to IlIl Inquiry illto the fncts 
M\lrl'o\lIldlng Nola's fltilllre to appeal but 
made no findings lis to Nola's reusonH. Nola 
nllli the lawyer who defended him Ilt his 
trlill te~tlflQll. Nola suld that while aware 
of hill right to IlIlIll'al, he did not appeal he
CIlU!le he did not Wlllll to Haddle Ills family 
'wlth al\ uddltlollal fillllnciul hurd en and had 
no funds or hili OWll. 'l'he gist of the Inwyer's 
testimony Will:! that Nola was ulllo motivated 
not to a1l1)()nl by teltr that If successful he. 
might get the dl'llth H('ntl'ncc if convicted 
Oil 11 retrial. TlIe t.rlal judge, not. bound to 
Ilccept the Jury's recomnlllll(latlon of a life 
sente.nce,ha<l said when scntl'nclng him, "I 
have thought s(!l'loufj!y ahout rejecting the 
l'ecbn\lIl!~ndatiou of thl) jury in your case, 
Nola, I)('cause 1 fcel that It the jury knew 
IVho YOIl were und what. you were and your 
hacl<grolllld afl u robber, they would not have 
mnde n rccOlllmendation. But yon have got 
n gooel Il1wyer, thllt h; 1lI~' wifu. The last 
thlug .IIM tol(l me this morning ill to give yon 
Il chll.llCi'." Noln's confeK~loll Included un 
aumil:!Hlon that he wns thl' Clne who haeI 
ac~nally shot the victim. 

neveLtheless to languish in prison. Noia, 
no less than his codefendants Caminito 
and Bonino, is conceded to have been the 
victim of unconstitutional state action. 
Noia's case stands on its own; but surely 
no just and humane legal system can tol
erate a result whereby a Caminito and a 
Bonino are at liberty because their confes
sions were found to have been coerced 
yet a Noia, whose confession was also 
coerced, remains in jail for life. For 
such anomalies, such affronts to the con
science of a civilized society habeas cor
pus is predestined by its historical role in 
the struggle for personal liberty to be the 
ultimate remedy. If the States withhold 
effective remedy, the federal courts have 
the power and the duty to provide it. 
Habeas corpus is one of the precious heri
tages of Anglo-American civilization. 
We do 'no more today than confirm its 
continuing efficacy. 
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HENRY v. MISSISSIPPI 

Henry v. Mississippi, 379 u.s. 443 (1965), was not a 
habeas corpus case. The case reached the Supreme Court 
on direct appeal from a state court conviction. The 
Mississippi Supreme Court had rejected petitioner's claim 
that the conviction was based on evidence illegally ob
tained because defense counsel had failed to make a 
timely objection to the evidence. Under the Mississippi 
"contemporaneous objection rule", the objection should 
have been made at the time the evidence was introduced. 
No objection was made, however, until petitioner filed a 
motion for directed verdict at the close of the state's 
case, assigning as one ground the use of illegally obtained 
evidence. Before the United States Supreme Court, the pro
secution argued that the conviction was based on an adequ
ate state ground and therefore the search issue could not 
be considered by the Supreme Court. The majority opinion, 
per Brennan J., considered the adequacy of the state ground 
but did not rule on that issue. The majority concluded ' 
that the case should be remanded to the state court's to 
determine whether there had been a deliberate bypass on the 
search and seizure objection. The majority opinion noted: 

*-** 1;, ven assuming 
that the making of the objection on the 
motion for a directed verdict sadsfied the 
state interest served by the. contemporane
ous-objection rule, the record suggests a 
possibility that petitioner's counsel delib
erately bypassed the opportunity to make 
timely objection in the state cOllrt, and 
thus that the petitioner should be deemed 
to have forfeited his state court remedies. 
Although the Mississippi Supreme Court 
characterized the failure to object as an 
"honest mistake," the State, in" the brief 
in support of its Suggestion of Error in 
the Supreme Court of Mississippi assert
ed its willingness to agree that its Sugges
tion 9i Error "shoulrl not be sustained if 
either of the three cOunsel [for petition
er} participating in this trial would re
spond hereto with an affida.vit. that ~e 
did not know that at some po lOt lO a trIal 
in criminal court in Mississippi that an 

objectilln to such testimony must have 
been made:" The second opinion of the 
Mississippi Supreme Court does not refer 
to the State's proposal and thus it appears 
that the Court did not believe that the is
sue was properly presented for decision, 
Another indication of possible waiver ap
pears in an affidavit attached to the 
State's brief in this Court; there, the re
sf.ondent asserted that one of petitioner's 
lawyers stood up as if to object to the of
ficer's tainted testimony, and was pulled 
down by co-counsel. Again, this furnish
es an insufficient basis for decision of the 
waiver questions at this time. But,· to
gether with the proposal in the Sugges
tion of Error, it is enough to justify an 
evidentiary hearing "to determine whether 
petitioner "after consultation with com
petent. counselor otherwise, understand~ 
ingly and knowingly forewent the privi
lege of seeking to vindicate his federal 
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claims in the state c~urts, whether for 
strategic) tactical, or any other reasons 
that can fairly be described as the deliber
ate by-passing of state procedures 
* oj< 'II." FelY v. Noif; 

The evidence suggests reasons for a 
strategic move. Both the complaining 
witness and the police offic:r testified 
that the cigarette lighter in the car did 
not work. After denial of its motion for 
a directed verdict the defense called a 
mechanic who had repaired the cigarette 
lighter. The defense might have 
planned to allow the complaining witness 
and the officer to testify that the cigarette 
lighter did not work~ and then, if the 
motion for directed verdict were not 
granted, to discredit both witnesses by 
showing that it did work, thereby per
suading the jury to acquit. Or, by delay
ing objection to the evidence, the defense 

might have hoped to invite error and lay 
the foundation for a subsequent reversal. 
If either reasotl motivated the action of 
petitioner's counsel, and their plans back· 
fired, counsel's deliberate choice of the 
strategy would amount to a waiver bind
ing on petitioner and would preclude 
him from a decision. 011 the merits of his 
federal .fl1aim either in the state murts or 
here. Although trial strategy adopted 
by counsel without prior consultation 
with an accused will not, where the cir
cumstances are exceptional, preclude the 
accused from as!ierting constitutional 
claims, WhitNs t'. BaWcom, 333 F.2d 
496 (5th Cit. 1964)," we think that the 

B Petitioner in Whit'llN, 1\ Rl'1lI1-11tcl'l1te Ne
g'1'O, hila hean cOllvl<'tt'd ill the GeOl'glll courts 
of tM murder of 11 OauC'Il!;lnn. DC'f(!l1se COUll
Hel, without consulting' IJl'tltloner, hila dl'
cldea not to attllrl, tht' melal ('Olllnosltion of 
th(l jury llecause of thE' "hostility Iln attack 
Oil the all white jury Rystem woulel stir." 
'l~he COUl't of Anpeals notNl that, c:onslderlng 
dl~fenelant's Ignol'llncc of. "the law, It was 
Ilnrell.l1Htlc .. ~ .. to attach Hlgnificllnce 
to the presence or Ill)sencc of consultatloll 
.. + .. [with) the attol'lIl'Ys or .. .. ... ex
pr()~1! consent to the so-cal!('c} waiver." Coun
sel'S dl'clsioll, hQwevl'l', !liel lIot constitute 11; 
voltllltllry l'cllnqlli:::hmcnt of defel1<illllt's 
right, since thc state ullconstlt\ltiollally 
torc(~d upon defendant a "choice of evils" 
similar to that noted In }!'ay v. Noia. 

delib~:rate bypassing by counsel of the 
contemporaneous objection rule as a part 
of trial strategy would have that effect in 
this c,se. 

Only evidence. extrinsic to the re~rd 
before us can establish the fact of wru.ver, 
and the State should have an opportunity 
to establish that fact. In comparable cas
es arising in federal courts we have vacat
ed the judgments of conviction and re
manded for a hearing, suspending the de
termination of the validity of the convic
tion pending the outcome of the hearing. 
We recently adopted a similar procedure 
to determine an issue-essential to the fair
ness of a state ~vlctl0n. See Jackson v. 
Dentro/3 '78 U,s;:g i 8 {/9biP_ We .think 
a similar course is particularly desltable 
here since a dismissal on the basis of an , 
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adequate state ground would nof end this 
case; petitioner might still pursue vindi
cation of his federal claim in a federal 
nabeas corpus proceeding in which the 
procedural default will not alone pre
clude consideration of his claim at least 
unless it is shown that petitioner deliber
ately bypassed the orderly procedure of 
the state courts. Fay v. Noia, supra. 

Of course, in so remanding we neither 
hold nor even remotely imply that the 
State must forego insistence on its proce
dural requirements if it finds no waiver. 
Such a finding would only mean that pe
titioner could have a federal court apply 
settled principles to test the effectiveness 
of the procedural default to foreclose 
consideration of his constitutional claim. 
If it finds the procedural default ineffec
tive the federal court will itself decide 
the 'merits of his federal claim, at least so 
long as the state court does not wish to 
do so. By permitting the Mississippi 
courts to make an initial determination of 
waiver we serve the causes of efficient , 
administration of criminal justice, and of 
harmonious federal~state judicial rela
tions. Such a disposition may make un
necessary the processing of the case. 
through federal courts already laboring 
under congested dockets, or it m~ 
unnecessary the reiitigatiPR'1n a federal 

forum of certain i~s. See Townsend 
tJ. Sain [c2Jsc-li.sseJ h, frCo.,,!'l The 
Court is not blind to the fad: that the 
federal habeas corpus juri.sdktion has 
been a source of irritation between< the 
federal and state judiciaries. It has been 
suggested that this friction might be ame
liorated if the States would look upon 
our decisions in Fay v. Noia, supra, and 
T otlinsend t'. Selin, as affording 
them an opportunity to provide state pro
cedures, direct or collateral, for a full air
ing of federal claims. That prospect is 
better served by a remand than by rele
gating petitioner to his federal habeas 
remedy. Therefore, the judgr.lent is va
cated and the case is remanded to the 
Mississippi Supreme Court for further 
proceedings not inconsistent with this 
opinion. 

THE SCOPE OF THE DELIBERATE BYPASS DOCTRINE. * 

1. The practical significance of the doctrine. Shapiro, 
Federal Habeas Corpus: A Study in Massachusetts, 87 Harv. L. 
Rev. 321, 346 (1973) casts some doubt on the practical signific
ance of the deliberate bypass issue. The author notes: 

"Looking only at the reported decisions, 
many of which are at the appellate level, one 
gets the impression that the direct impact 
of Noia has been substantial, necessitating 
numerous hearings on the question of deliberate 

"i~ Printed material is taken from Kamisar, LaFave, & Israel, 
Modern Criminal Procedure (1974). 
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bypass and opening the doors of the federal 
courts to a host of claims that would not 
otherwise be entertained. But s,tudy of the 
257 petitions filed in the Massachusetts 
district in 3 years leads one to doubt this 
conclusion. I found only 12 cases in which 
a Noia issue can fairly be said to have been 
presented--admitted1y a subjective judgment 
but one I believe other observers would be 
close to in their mvn count. In these 12 
cases, only 2 evidentiary hearings were 
addressed in whole or in part to the ques
tion of whether a deliberate bypass had 
occured. * "k .,'( 

"While the evidence indicates that the 
direct impact of ~ is slight, the :in
direct impact is mLlch harder to assess. 
First, a selected reading of state court 
opinions over the last decade 1e~ves.one with 
the direct impression that both ~n d~rect 
and collateral review the state courts are 
more willing today than they once were to 
overlook procedural defaults and consider 
the merits -_. at least as an alternative 
ground. I cannot help but think th~t ::his 
development is beneficial and that ~t ~s at 
least in part: a product of the knowledge 
that after Noia, the federal courts may well 
overiook these-;ame defaults. * * * Second, 
the impact of Noia in indirectly encouraging 
allegations ofTnCompetence of c'ounse1 is not 
indicated by the study. In order to escape 
the potentially binding effect of his counsel's 
procedural default, a petitioner may a1~ege 
that the ineffectiveness of representat~on 
amounted to a violation of his constitutional 
rights. II .,'( * *a 

a Ineffective assistance of counsel was the groundmost.f::equent1y 
presented in a study of 147 petitions. Thirty eight pet~t~ons.pre
sented that claim. Other frequently raised grounds were: (1)~11ega1 
search (24 petitions); (2) invalid identification proc~dure (21 
petitions); (3) prejudicial statements by pr?s:cutor, .Judge, or 
witness (30 petitions). Of course, many petlt~ons ra~sed several 
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It has also been suggested that establishing a deliberate 
bypass is so difficult that the state often will not raise the 
issue, preferring that the court simply reach the merits of 
the issue. 

2. De1iberat: bypass and waive~. The relationship between 
th: conc:pt of de1~berate bypass and the traditional concept of 
wa~ver (~.e., th: "intentional relinquishment of a known right") 
has been the subject of some confusion. While some commentators 
have suggested that both concepts refer to the "same thing", 
others suggest that there are certain distinctions. The A.B.A. 
Standards , "post Conviction Remedies, p. 88-89, distinguishes 
betw:en a valid waiver" and an "abuse of process" (defined as 
"de1~berate1y.and unex,:usab1y" failing to utilize available pro
c:du::es ::0 ra~se a c1a~m). As applied to trial rights, this 
d~s::~nct~on apparently rests on the view that a waiver requires 
an ~ntent to permanently relinquish a claim while a deliberate 
b· ' ypass requ~res an intent only to relinquish a particular 
?pportun~ty ::0. raise a c.1.aim--L e., the defendant may have every 
~ntent of ra~s~ng the claim at a later point. Under this view 
all waivers would include a deliberation bypass but not all ' 
deliberate bypasses would encompass a waiver. ' 

In Warden v. Hayden, 387 U.S. 294, 297, fn. 3 (1967), the 
Court held that the deliberate bypass rule of ~oia did not apply 
where the ~tate.court.had been willing to entertain petitioner's 
claim desp~te h~s de1~berate bypass. D. Currie, Federal Courts, 
Cases and Materials 177 (1968), suggests that the Warden ruling 
may make "good sense * .,'( .,'( as a corollary of deference to state 
procedur~l interests", bilt questions its relevancy to any view 
of a de1~berate bypa~s. as a form of 'waiver of a . federal right". 
N?te, however, the l~m~ted scope of Warden suggested in Curry v. 
W~l~on, 405 F.2d 110 (9th Cir. 1968). The majority there, per 
Dun~way, J., held that, although state court consideration of 
petitioner's claim on the merits barred reliance on the de1ibera1 
bypass rule, the federal district court might still dismiss a 
habeas petition where counsel's bypass also constituted an 
"affirmative waiver" of the constitutional objection. (The 
majority found such a waiver in Curry, where counsel failed to 
object to introduction of defendant's prior admissions and 
specifically noted his desire to have the jury hear one of the 
admissions.) Browning, J., dissenting,argued that Warden 
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applied to "the waiver of the underlying constitutional right 
as well as the deliberate bypass" since "the interest pro-
. tected by refusing to consider the merits -I( -I~ -k on either 
ground would appear to be the same--that is the state's interest 
in the integrity of its judicial system". 

3. Deliberate bypass and section 2255 proceedings. Section 
2255 was adopted in 1948 as statutory post-conviction remedy that 
would replace habeas corpus for federal prisoners and give them a 
remedy exactly commensurate with that which would otherwise be 
available by habeas corpus. United States v. Hayman, 342 U.S. 205 
(1952). In Kaufman v. United States [discussed previously], 
the Supreme Court held that the view of habeas corpus expressed in 
Fay v. Noia were also applicable to section 2255 proceedings. Thus, 
the petitioner's failure to raise an appea 1 on search and seizure 
issue did not bar presentation of that issue in a section 2255 pro
ceeding where there had been no deliberate bypass. In Davis v. 
United States, 411 U.S. 233 (1973), however, a divided Court held 
that a constitutional claim was barred from consideration without a 
deliberate bypass where a specific Federal Rules waiver provision 
had been violated. The petitio1:1er in Davis sought to present in a 
section 2255 proceeding a const:ttutional challenge to the selection 
of the grand jury that had not been raised previously. Under 
Federal Rule l2(b)(2), objections based on defects in the indict
ment "may be raised only by motion before trial", and failure to 
present the objection at that point constitutes a "waiver" (from 
which the court may grant relief "for cause shown"). Petitioner's 
failure to object to the grand jury selection process clearly fell 
within the waiver provision of Rule 12(b)(2») and the issue before 
the Court was whether that provision was application to a section 
2255 proceeding. The majority relied on the following reasoning 
in holding that it was: 

II * • • Both the reasons for Rule 
12(b) (2) and the normal rules of 
statutory construction clearly indicate that 
no more lenient standard of waiver 
should apply to a claim raised three years 
after conviction simply because the claim 
is asserted under the federal habeas stat. 
ute rather than in the criminal proceeding 
itself, The waiver provisions of Rule 
12 (b) (2) are operative only with respect 
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to claims of defects in the institution of 
criminal proceedings. If its time limits 
are followed, inquiry into an alleged de, 
fect may be concluded and,. if necessary, 
cured before the court, the witnesses and 
the parties have gone to the burden and 
expense .of a trial. If defendants were 
allowed to flout its time limitations, on 
the other hand, there would be little in
centive to comply with its terms when a 
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succes,sfu,l attack might simply resuit in • ~--'!:;"" :.' 
d rule requires, We therefore hold that 

I,' nev.: In lct~ent ~rior to trial. Strong tl ' l,i. ' 
I tactical consideratIOns wouLd militate in 1e waIVer standard expressed in R'Jle 
If' cl 1 • 12 (b) (,2) governs an untimely claim of !1 
I . avor ot c ay1l1g the raising of the claim d d" ','., 
I I f wan Jury, ,lscnmination, not only dur- /1: " 

'.j
! 111 10F,)(;) I) an acquittal, with d.e thought th ! 

tl t f h mg, ~ crunmal proceeding, but also lat- . 
1a 1 t ose hopes did not materialize 11 I . 1/ I:' ,:, I 1 ' er In co aterl!. reVIew, . 

1 t 1,e cIai~ could ~e used to upset an other- it .' 

I
'.' wIse valid conviction at a time when re- .Ii .. ' .. • ... '.: . 4,' Knowing relinqui,rhment. Several } 

~~osecutlOn might well be difficult. courts have refused to find a deliberate Ii) 
f Rule 12(b) (2) promulgated by thii bypass when counsel, accepting the cur- 1':' 

I ~ourt an~, pursuant to 18 U,S,c. § 3771, rent state of the law, failed to object to a 11".:,:'.:' II adopted by Congress, governs by its practice subsequently held unconstitu-

i
;," terms the manner in which the claims of tional by Supreme Court decisions either hL: 
! defects in the institution of criminal pro- overruling earlier cases or going substan- /i'; 

! 
ceedings may be waived. \Xtere we Con- tially beyond prior precedent. See, e. g" (i;i: 

I fronted with an express conflict between Ledbetter 1', 117 ardell, 368 F.2d 490 (4th Ii::: 
n the Rule and a prior stal;te, the force of Cir, 19(6) (failure to anticipate, Dat1i,r 1', H'i; 
It § 3771, providing that 'all laws in Con· N orlh Crtrolil1c1, p. 568 supra); .unit- iii! 
Ii flict with such rules s''lall be of no fur- ed Slates ex tel, Amaio 1', Reincke, 300 n!:1 

)
1 ther force or effect,' is sucIi that the F,Supp, 367, 370 (D,Conn,l969) (fail- I;': 

.1 'I 

Pd' rior incoli.sistent statute would be ute to anticipate Griffill 1'. Cali/omia, p, ,[,", .. :,<,1 1:, 

eemed to have been repealed, The Fed- """'\ supra); Doby t', Bets, .,71 F,2d III 

[

f eral Rul~s of Criminal Procedure do not (5th Cir, 1967) (failure to anticipate :,; .. :;i,.,~l:,.:"l 
I ~x proprio vigore govern habeas proceed- Aguilarl!. Texa.l', p, 229 supra), These :, 

lOgS, and had Congress in enacting the courts have argued that the defense COun- ir:; 
I stat~t: governing federal habeas corpus sel cannot be expected to have objected to 

, ! speCifICally th{:re dealt with the issue of a practice that was proper "under the ap-

1
1, waiver, we would be faced with a diffi- phcable law of the time, lob They also 

wit question of repeal by implication of have noted that one cannot "knowingly 
such a proviSion by the later enacted rules r~linquish a constitutional right when the 

1 j! of criminal procedure, But Congress did rIght was unknown at the time," 
not deal with the question of waiver in ! the federal habeas statute, and in KtllI/-

I IJItIIl this Court held that the federal stat. 
I .lte. not ~aving spoken on the subject of I wrllvec With respect to claims of unlawful 
, sc;;,rch. and seizure, a particular doctrine 
1 ot Wl.uver would be applied by this Court ! in interpreting the statute. 

l II We think it inconceivable that Con. 

i
l gress, having in the criminal proceeding 

foreclosed the raising of a claim such as 
.1 this after ~h.; commencement of trial in 
J th~ absence of a showing of 'cause' for 

! J reltef from waiver, nonetheless intended 
f ! to perve:s~ly negate the Rule's purpose 

j t by permlttlOg an entirely different but 

! 
J .mu~h more liberal requirement of waiv-

! 
cr In federal habeas proceedings. We 

I.' .. ' believe that the necessary effect of the 

I
, ~ongl'essio~al adoption of Rule 12 (b) (2) 

IS to proVide that a claim once waived 
I pursuant to that rule may not later be res-

t

l ~rrccted" either in the criminal proceed-

I 
II1gs or 111 federal habeas, in the absence 
of the showing of 'cause' which that 
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... Compare lVilliulII,~ 1:, United Htates 4U;~ 
1<'.2d 1188 (2(1 Cir, 19;2): "Williams' now 
mgt's that thl' \'{lfiHOll for the failure to 
~'Ill"p the qne::;tioll of the Wllrrentiess arrest 
111 tlw fh'st n[)!lunl WIIS that the point was 
'fol'ecIORt'd' hy l)rio1' c](lcisiom,; or this court, 
bllt thnt slIbsl'qll(lnt Cllf;es In the Supreme 
Court 1101\' mnkp the question npproprlate 
We urI' !lot illl[H'l!Ssod by the ar{!:ument. Lack 
of nl'ohnhle t;ucceso; ill raiSing un Issue has 
Hcldom if ('\'('1' prl'cllHl(>(j n defendant from 
l'nising n qUl'lltioll nnel sllch n preferred 
'Jl1stifi('utiou' '" '" '" will certainly not 
IH'echl(\l' Il fill(llng of 'dellherate bYDnsS.'" 
['1'he court In William8, Ilftl'r examining the 
su\)sequent Hupreme COlll't cases, also con
dudell that th('re wus "no greatl'r ('IlCOllr
ngememt toclny" for petitioner's objection 
than exi~tccl at the time of his trial,] 

), 



, 
i : ~ . 

ii 
I 

1. • 

5. Assume defense counsel has an ar
guable constitutional objection under the 
current state of the law, but does not 
present that objection either because (1) 
he is totally unaware of any basis for the 
objection, or (2) he is aware of the basis 
for the objection; but mistakenly'underes
timates its persuasiveness. Does his fail
me to raise that claim const~tute a delib
erate bypass? COmpaN! KlIhi ['. United 
SIt/Ie.!', 370 F.2d 20 (9th Cir. 1966) with 
Pineda 11. erell'en, 424 F.2d 369 (9th 

Cir. 1970). Kith! held that a search 
and f.{)izure objection abandoned by de
fense counsel was delibi'rately bypassed 
even tLvugh the abandonment may have 
been a product of counsel's "mistake of 
law" in concluding that defendant lacked 
standing to raise the objection.c Pineda 
held that ;1' search and seizure objection 
was not deliber?tely bypi\l.ssed where 
counsel failed to make an \)bjection be-· 
cause he was unaware of the Aguilar de
CISIOn. 'The court noted that "there is 
nothing strategic or tactical about igno
rance, and .neither adeliberllte bypass or a 
waiver could be based on such evidence." 

(' 'l'lH' ll1!lJOrit.V Boled: "It Is ~\eldoUl thnt 
l~ol1ll~!'l (:tin nmlly 'Iwow' thllj; ,It constitu
\.Iollnl o\)j('('tloll on ]<'OIll·th AnH'mlment 
gl'ollll!I;>;, Is p;oo<1, either nil a matter ot fl)l't 
01' 1I~ It lllllttl'1' of law, HI' IllIlY holicve t~,.'IC 
II; 1:-; i lip lOllY hOlle that 1t iH; lie r.\lr.y think 
that it: I!; 'liOt. As to nay or th('Rl' Vkws, he 
IIlIlY I~' 1lI1~( ukcn. H is 1'0.1' him t,p decide, 
whh'IWYPI' of. (ht'~(' "If'\\';>; he holllR, 1.\11{] evell 
it Ill' 'ImowH' thnt t.Iw ('\nim iR ~1)r)(I, whether 
11(> will n:-:~iPl't. till' ('Illim. If he t11)(\1~ 1'0, lw 
IUlIl' Ill' 1I1(11'!' 01' II'KS ~\ll'l)l'iK('(l to fin!\ tl'mt 
I'll(' ,'nUl'\' 11\)~'s Ol' 1101';>; not ngrl'(' with him. 
1\' lit' Iil'vi!I!'!; not. to (1u fln, 11 is d~'ehlion i!i 
~1'lll 'Ull intent'iuna! I'I'linlllliHhmel1t Ot", ullnn
(loll!ll(lnt: of Il. known l'i~ht or priyilege" (Jo'(I.!1 
'!'. N(lin). 'rhe '\;'1I0WI1 right 01' privilege,' in 
slIdl 1\ ('II>:{' liS thi.s, is tile ~'i~ht or privile~e 
IIf pl'('K('ntlng till' (~Ollt\~lItioll to till' C011l't Mit} 
gl,ttillg n 1'11lin~ 011 It. >I< * • Thu.lltw 
1101':,1 Hot, III ollr opillim~. \)\alw th!' fnct of 
willl'PI' Htllll(1 til' rail UIH)'! HIICh tl'll11UllH 1,llnt
(1'1';>; liS th\' ('xtent or IH'ClIl'IlCY of the I,ll\\,
~'I'I"H 1{Jl()wll'l1g.~ of t1w flll'ts or the IftW', 01' 
t ht' t<lI('rkiplI('Y of till' I'PII;illiIK fot' his !lctL\lI1. 
'l'hll};P IIl'(I, 1I!oi this casu (l\'Il1()Ilstl'at()f:, ;;\.11)
.l(,'~'li\·!' fll(:tors whicb Ilrr highly Sll;>;cc[ltih!(! 
10 1l1'l1't'.I'iI(l-j'llct till\(l'l'lng, ()ilIH~l' illtl'ntioll!ll 
m" \\llllltl'll\'inlllll." 
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Ktlhl was distinguished as a case in 
which trial counsel had been aware that 
his side of the "dispute was arguable, yet 
had deliberately refrained from present
Ing it." See also United States ex tel. 
Hendersoll 1). Brierly, 300 F.Supp. 638 
(E.D.Pa.1969) (no deliberate bypass 
where counsel was "apparently unaware 
of palpable deficiencies of the search 
warrant" and failure to object "could 
have served no reasoned purpose") . 

6. Assume that defen;;e counsel is 
aware of an arguable constitutional claim, 
but because of a mistaken view of state 
proc:edurallaw, fails oo):aIse that claim at 
an appropriate time? Does this failure 
constitute a deliberate Qypass? As noted 
at p. - supra, a federal district court 
.subs!equently f?und that Henry's counsel 
had operated under a misconception that 

.. a dilrected verdict was an appropriate 
rem,edy fo~ the use of illegally seized evi
dence under the facts of the He1Jry case. 
Th<~ district comt conc;luded that, in light 
of idle Henry and Noia opinions, coun
sel':i failure to present a contemporaneous 
objection therefore had not constituted. a 
deliberate, '12ass. What if counsel 111 

Henry had been aware that a contempore,
neous objection arguably was the only 
me~.ns of challenging illegally seiz~d evi
den,:e, but mistakenly concluded that 
more persuasive authority favored \lSe of 
the directed verdict motion? Consid
er in this co~nection, MURCH v. MOT
TRAM, 409 U.S. 41, 93 S.Ct. 71, 34 
L.Ed.2d 194 (1972). Petitioner there, 
following the revocation of his pa
role, brought an. . action under the 
Maine post-conviction relief statute chal-
lengincr hig underlying larceny convii.tioi~. 
Howe~er, he' subsequently withdrC' .. v hh 
original petition and filed a "supplemen
tal petition" challenging only the parole 
revocation proceedings. The state judge 
advised petitioner's counsel that, under 
the state post-conviction, statute, all claims 
not brought ~n that. action would be 
"waived," Counsel disagreed, contenq~ 

lng that the supplemental petition was 
one for common law habeas corpus and 
that therefore the statutory requirement 
that all grounds be presented did not ap
ply. The court rejected this p0.5H10n and 
reiterated its warning that groullds not 
currently presented would be lost. 
Counsel, after conferring with his client, 
then responded: "[I)t is our position 
here that we do not attack the 
~ ~" conviction of 1960. We 
are now attacking [petitioner's] personal 
freedom as a parole violator so that what
ever rights we may reserve on appeal as 
to whether or not this is a post-conviction 
hearing, we would now like to avail our
selves of that reservation." 

The state appellate courts agreed with 
the trial court, and held that petitioner 
had "waiv<.!d" his constitutional chal
lenge to his underlying conviction.Peti
tioner then sought to challenge that con
vic:tion via federal habeas corpu;;, but the 
state respqnded that counsel's' failure to 
comply' with state procedure constituted a 
deliberate bypass. The District Court 
agreed, after finding that petitioner was 
"fully aware" of the consequences of po
sition taken by his counsel. The Court 
of Appeals then reversed, but a divided 
Supreme Court (6-3) held that the 
C~ur~ of App~als erre~ in. upsettin~ the 
DIstriCt Court s determll1ation. The per 
curiam opinion for the majority noted: 

"The Court of Appeals conceded that 
'there are a great many instances where a 
party must be bound by a mistake of his 
cOt,nsel,' But it concit,-j::d that because 
the statutory question presented to the 

, state trial judge, whether the Maine post
conviction statute required respondent to 
assert " >II< " all of his attacks * ~ t,) 

was not open and shut, counsel's failure to 
assert the constitutional claim in the Sbtte 
proceeding couLl not be regarded as a 'de
liberate bypass' under Fay v. Noirt. The 
Court also relied on the fact that there 
was no 'extrinsic evidence' that Mottram 
'was ~eeking to circumvent state proce-
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,dures. Concededly, Mottram 
testified at the hearing in the District 
Court that he did not intend to waive his 
constitutional attacks on the underlying 
1960 conviction. But if a subjective de
termination not to waive or to abandon a 
claim were sufficient to preclude 'a find-' 
ing of a deliberate bypass of orderly state 
procedures; constitutionally valid proce
dural requirements, such as those con
tained in the Maine statute requiting the 
joining of all bases for attack in one pro
ceeding, would be utterly meaningless. 
Nothing in our previous holdings in this 
area supports the conclusion that Mot
tram, having fair warning of the effect 
ofthe Maine statute, could cavalierly dis
regard that intended effect by simply an
nouncing that he did not choose to be 
bound by it. * * * The COurt of 
Appeals apparently felt that so long as 
the highest state court l'1as not constmed 
the relevant procedural statute, a prisoner 
is free,co adhere to his own interpretation 
and to establish thereby that he did not 
deliberately ignore state procedure. But 
here, respondent had reasonable warning 
from the trial judge of the risk that he 
ran in dedit'ling to assert his claim in the 
first proceeding, and nonetheless chose to 
run that risk." (The dissenters in 
tvIl/reh, Justices Brennan, Marshall and 
Douglas, merely noted their agreement 
with the Court of Appeals "on the facts 
presented" ) . 

7. What bearing, if any, should the 
constitutional standard relating to claims 
of ineffective assistance have upon the 
treatment of counsel's legal mistakes in 
determining whether there has been a de
liberate bypass? Many courts have sug- . 
gested that a single instance of negli
gence by counsel in failing to object to an 
unconstituti,onal trial practice is insuffi
cient in itself to establish a valid constitu7 
tional claim of ineffective assistance. See 
Note 1 at p. 60 supra. See also People 
t'. Washington, 41 Il1.2d 16, 241 N.E.2d 
425 (1968). But the same negiigence 



, .. 
i 
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may be viewed as negating a find~ng of 
deliberate bypass and thereby permit c~n
sideration of the validity of that practlCf. 
on application for habeas corpus. -:-c
cordingly decisions like Henry a~d Pme
da (Note 5 supra) have be.en viewed a,s 
possible avenues for bypassmg t~e tradi
tional "reluctance of courts to fInd a ,?e
nial of effective assistance of counsel -:
although habeas cor?~s is lit?ited in this 
regard since it permits relte~ only f~r 
counsel's mishandling of possible consti
tutional claims. Compare United States 
ex rei. Henderson v, Brierly, supra, where 
the court finding no deliberate by~ass, al
so noted that coul1sel was "ineffective and 
inadequate" by Sixth Arnendmen,t stand
ards. Cf. White, supra, sugge:;tmg that 
the defense attorney's general level ?f 
competency at trial is a relevant factor ~n 
determining whether there was a valtd 
waiver because "as the level of con:~e
tence • .. • rises, the probability 
that the nonasserted daim was frivolo~s 
or that it was e~changed for a beneftt 
increases." 

. 8 .. Voluntary relinquishm~l1t. ~oia 
is generally viewed as a case,~nv~lvmg a 
"knowing" but .. involuntary failure to 
utilize state court remedies. See Note 39 
N.Y.U.78,87 (1964).***. If Noia 
is not limited to the facts of that case, 
how should lower courts treat other fac
tors that lead defendant to forego an ap
peal because it might result ~n a longer 
term of imprisonment? ConSider, for ex
ample, the defen~ant wh? decides not to 
appeal in the belief t.hat It .would be bet
ter "to attempt to gam leOlency and wn
sideration fJ:om the parole board." La
flW v, Wainwright, 423 F.2d 1104 (5th 
Cir. 1970) (finding a del~berate bypass, 
but noting that no showmg had been 
made that the Parole Board gave "favor
able consideration" to these inmates who 
did not appeal).Cf. Cotmnonwealth v. 
Bllttillgham, 275 A.2d 83 (Pa.1971 ~ 
(finding a valid "waiver" where peti
tioner failed to appeal from an ad.ve~se 
determination in a statepost-convld:1on 
relief proceeding in order to obtain an 
immediate hearing before a par~le bo~rd 
that automatically delayed conslde~tto,n 
of a case while an appeal was pendlOg). 

In Whittls v. Balcom, !j:i+c:J In tietll]l 

S'u'pJ?~' the court found ,that. de.te~da~t's 
failure to object to raCial dlscrtmlnatlOn 
in jury selection did not constitute a de
liberate bypass where defense counsel had 
reasonably feared that presentin?t~at 
objection "would have fill~d the all' With 
such hostility that an acqUittal would A
most have been impossible." Relying' 
upon Noia, th.e cOlltT~ncl~ded that 
there was no \;olurttary rehnquiOOment of 
rights wheJ:e defendant was confro?ted 
by sucb a "grisly choice." (Cf. Nora at 
p. supra) . ~n W ~it1lS be extended 
to other instances 111 whICh counsel alleg
edly failed to raise constitutional claims 
for fear of antagonizing the jury? Con
sider Miller v. Carter, 434 F.2d 824 (9th 
Cir. 1970), where the trial court, at. a pre
liminary conference, inform~d defe?se 
counsel that any obje-dion to prosecutIOn 
use of the testimony of an undercov~r 
agent (who had been "planted" as peti
tioner's cellmate) should come after the 
prosecution laid a foundation at trial for 
the use of that witness. Relying o~ 
W hitlls a divided court held that peti
tioner's objection had not been "waived" 
when counsel subsequently failed to ob
ject at tria~ for fear that v;,: successful 
objection might lead the jury to specul~te 
that the excluded testimony was more In

criminating than ·it actually was." See 
also Miller v. California, 392 U.S. 616, 
88 S.Ct. 2258, 20 L.Ed.2d 1.332 (1968) 
(Marshall, J., dissenti~g from dismissal 
of certiorari and reach111g the same con
clusion as to the absence of waiver). 
Can counsel's concern in Miller be distin
guished from the common concern of 
counsel operating under ~ contemp~rane
ous objecti<;IO rule-particularly With re
spect to illegally seized ~vidence that ~ay 
already be before the JUly-that a "uc
cessful objection "may give the jury ~he 
impression that [defendant} was trymg 
to hide something?" Evans. v. CIIPP, 
415 F.2d 844 (9th Cir. 1969) (finding a 
deliberate bypass). If not, is Millerap
propriately distinguishable because the 
state court there may have misread state 
law in requiring the objection to be made 
in the presence of t.~c::jt).m 
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9. Relet'a11t factors. Although rul
ings on alleged deliberate bypasses vary 
with the facts of each case, there are cer
tain general fact patterns that have been 
treated similarly by the lower courts. 
Thus, where an objection was raised at 
trial, but the constitutional ground was 
not clearly stated as required by state law, 
federal courts have ordinarily found that 
there was 00 deliberate bypass. See, 
Note, 31 La.L.Rev. 601, 606 (1971); 
United States ex rei. Buigost" Follette, 
4413 F.2d 130 (2d Cir. 1971). Similarly 
where the objection was made, but de
fense counsel failed to fulfill state proce
dural requirements in other respects (e. 
g., failure to repeat objection with respect 
to each witne$s), the federal courts have 
found there was no deliberate bypass. 
See, e. g., Cooper v. Picard, 428 F.2d 
't.357 (lstCir.1970). Ontheotherhand, 
where defense counsel made no objection 
to the admission of illegally obtained evi
dence or other practice subject to consti· 
tutional attack, but instead made affirma
tive use of such evidence or practice in 
presenting a defense, courts/have general
ly found a deliberate bypass. See, e, g., 
Hlfdson v. Rhay, 446 F.2d 861 (9th Cir. 
1971) (where counsel used inflammatory 
tirade of prosecution to defense advan
tage in dosing argument before the 
jJlry); Note, 31 La.L.Rev. 601, 607 
( 1971 ) . Should a similar wnclusion be 
reached where defense made no affirma
tive use of evidence subject to constitu-' 
tional objection, but the evidence appar- . 
ently did not cause any significant harm 
-e. g., where it was cumulative or sup
ported a point that was not contrary to 
the main thrust of the defense strategy? 
See, e. g., Bvans v, Cupp, supr:{ (finding 
deliberate bypass in failure to' object to 
introduction of shotgun where defense 
did not dispute the initial use of force, 
but based its defense to alleged rape on 
subsequent consent of the complainant). 
Compare United States ex rei. Diblin v. 
Follette, 294 F.Supp. 841 (E.D.N.Y. 
1968) (requiring some "affirmative indi
cation" of deliberate choice beyond fail
ure to object); 31 La.L.Rev. 601, 608 
(1967). ' 

10. Hearings. Where the record re
veals that the absence of objection is sup-

ported by a possible defense strategy (e. 
g., where defense made affirmative use 
of the evidence or the evidence was cu
mulative), does N oia or Henry sug
gest that an evidentiary hearing is re
quired on the bypass issue? Federal 
courts have generally agreed that the peti
tioner must be allowed to offer reasons 
justifying his failure to properly raise a 
constitutional claim, see Johnson 'I'. Cop
inger, supra, but they have also recog
nized that an evidentiary hearing is not 
required when an examination of the 
state trial or post-conviction hearing 
record "clearly shows" a deliberate by
pass. See United States ex rei. V1'f(Z I'. 

LaVallee, supra. Application of this 
standard, however, has produced con
siderable disagreement, reflecting in part 
disparate views as to thf' assistance pro
vided by evidentiary heanngS': c'9'1}' 
s ,Jer; e. g,) 1< u h I I/. U h ,Ted st~l-~sJ l~uI& 5 
supra, where the f":' .jority found no lrea
son to have an evidentiary heaJ;ing at 
which counsel would testify "as to why 
he did what he did, or failed to do what 
he did not do." Such a procedure, the 
court noted, "places counsel in the unen
viable position where, if he can recall his 
reasons and they are good, he is hurting 
his former client, and if he can't recall his 
reasons or they are bad, or even nlot very 
good, he is impugning his proflessional 
competence." The majority further not· 
ed that "we cannot insist upon the impor
tance of counsel, as we properly do, and 
at the same time indulge in the presump
fion that counsel does not know what he 
is doing." The dissent argued that even 
thouah the record supported the majori-

b .' 
ty's view as to why counsel faded to raise 
a constitutional objection, "neither the pe
titioner nor the governmlent should be 
confined to the trial record." It noted 
that the court in Henry, despite possible 
evidence of a strategic bypass, had never
theless remanded the case for an eviden
tiary hearing. See also United States ex 

. rei. LaMolinal'e /'. DlIggall, 415 F.2d 
730 (3d Cir. 1970); Ullited StateJ' ex rei. 
SlIydel' Z·. Mazurkiewicz, 413 F:2d 50? 
(3d Clr. 1969) (noting the need for eVI
dentiary hearing when claim is one re
quiring petitioner's participation in the 
~pass decision). 
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11. Defendant's personal participation in the bypass 

decision, 

\ 

To wh~t extent, if any, does Henry 
limit the broad language in Noia empha
sizing the need fcir defendant's personal 
participation in the bypass decision? 
Lower courts generally have agreed that 
Henry eliminates the requirement of per
sonal participation only as to decisions in
volving "trial strategy." See Note, 54 
Cal.L.Rev. 1'2.62 (1966) (collecting cas-
es) . There has been somewhat less 
agreement, however, as to the application 
of that standard. The entering of a plea 
of guilty, the waiver of the right to a j~~ry 
trial, and the decision not to appeal are 
all viewed as decisions clearly requiring 
the participation of the accused. See Id. 
at 1268. On the other hand, an attor
ney's strategic ded6~on not to object to 
the admission of u1'lwnstitutionally ob
tained evidence is generally viewed as 
binding upon the defendant despite his 
lack of participation. See, e. g., NelJoll 
I). California, Note 3 infra; Terr), v. Pel),

ton 433 F.2d 1016 (4th Cir. 1970). 
Courts have also held that the defend
ant's pr.rticipation is not needed for a val
id waiver of objections based on the fol
lowing grounds: ( 1) pretrial. publicity, 
United Stales ex rei. Agroll I'. Herold, 
426 F.2d 125 (2d Cir. 1970); (2) denial 
of a public tria!, United States ex rei. 
!3rm/O I'. Herold, 408 .F.2d 125 (2d Cir. 
19(9); and (3) double jeopardy, Com
mOllwealthv. Doe, 217 Pa.Super. 148, 
269 A.2d 138 (1970). These rulings, 
however, hav,c frequently been accompa
nied by di~sents. Moreover, other deci
sions,.while not dealing directly with 
those <;laims, have relied upon standards 

that would require defendant's personal 
participation in their waiver. See, e. g., 
Lanier v. State, 486 P.2d 981 (Alaska 
1971). Note also the dissent in T oUett 
v. Hendersoll, fn. a at p. 1131 supra. Un
doubtedly such disagreement stems in 
large part from different viewpoints as to 
the underlying function of the "trial 
strategy" dividing line suggested in Hen-

161 

ry. 

Some commentators and at least 
one court have taken the view that con
siderations of judicial economy and effi
ciency are the primary factors justifying 
allocation of the waiver decision exclu
sively to counsel. Accordingly, they 
would permit wB.iver without participa
tion of defendant only where the exigen
cies of litigation preclude a meaningful 
opportunity for consultation between the 
attorne)r and his client. See Wright and 
Sofaer, p. 1533 supra; Lanier .v. State) su
pra. As a matter of administrative con
venience, all waivers that "occur during 
trial and result from decisions made dur
ing trial" may be treated as involving sit
uations in which the exigencies of litiga
tion eliminate the need for personal par
tici'i1ation. See Lanier v. State, supra. 
(The "tria,~ stage" is viewed broadly in 

. this respect as encompassing aU "trial
type" proceedings, including the suppres
sion I: (, aring and preliminary hearing. 
Id. at fn. 17,) Waivers made at other 
stages in the judicial process, or at the 
trial stages when based upon pretrial 
strategic decisions, require the defendant's 

personal participation. 
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; If h bypass deCISIon must vary according to ' 
'"f' 50 t more arm than good, and that a th .... lund.mental natu,," 01 the dght in- +"' 

con rary rule would seriously impair volved. See Note, :>4 Cal.L.Rev. Su- :'I!\t1 
t, \1' the constitutional guaranty of the right pra. Thus, in Unit""l Steltes ex ·ret. +':'11 
II to counsel * '" '" 0 fl··' :!'IIF" II' ,ne a he GoldIb Y v, Harpole, 2 63 F.2d 71 ( 5th ' '~ 

\1

1 su:es.t ways for counsel to lose a law- Clr 1959) th ..J • d 1':*: 1 t '.. .'. e COUll,: requIre personal 'I""" 

1

'1 s~' "to p"mit his client to ron the'!~~ . i t I W h part:clpatlon 111 the decision to forego at- t"I'''' 

IiI C~~.I~Se1 w~utlJna:c~lp1~t r!~a7neCr~m, ~reteanpt tacking the composition 01 the petit jury'i~! ft pomtment under the Criminal Justice but not in 'a si~ilar '~ecision with respec~ , 111\1'11 

. J Act "" *.. d '. to the grand Jury. Irregularities in the Ii :,1 
'I ' , to elend criminal composition of that body, the court not- 'ir~ 
l cases, if they were to have to consult d h d f I ,',,' 1 tl d fe, a ar ess serious consequences. !:lIL 

.. ! .... :1','. . 1e e endant, and follow his views 'I,ll',:, , ,Compare Henderson v. Tollett, fn. a at p. \' 

i I :g~~,e~ft;~:: ~ f m~~~r ~7a~~~Si~:tt 1131 supra (dissenting opinion) . Iii! 
Ii ,~\'olve some claim of constitutional ConsiJer a~o in United Stotes ex rel.I!~1 
:j "ght, ~o:t c:~rts have tended t~ em pha ~;~~), ";. ~~::~~d~~S ,,0~~;rr!,!~, (~~s~::I!l!ll(i 
II SiZe the technical nature of the matt" in- lng, suggested that "four variables "ii"~ 
I valved <s well as the timing of the walv- ••• should be considered in ad- 'I!~·. 

: 'I or ,tsell, Consider; e, g" NELSON v judicating whether counsel's failure ~ the t' il CALIFORNIA, 346 F.2d 73 (9th Ci,: equivalent 01 his c' "'t's intentional re-)~ 
\ .. \' 19b61~)' dD fefendant's counsel, a deputy li.nqhuishment of a Known constitutional 'I~I!!':: 
I pu lC. e ender, purposely fal'led to at- ng 1-: >10 * '"' (1) the nature of nl": H tack, either, by, a pretrial motion to sup- the right in'.olved; (2) the degree of 3.C- I:l~ 
I I press or ?bJectlon at trial, the search that tual strategy th,t entered into coun,,!'s 'Iiill 
111 led, to dISCOvery of narcotics in defend- deci~i~n,; (3) the opportunity for and 'II:J!~ 
\. a,nt s apartment. In his habeas applic,- posSJb'hty of m"ningful consultatio~ be· 'i!~ 

\ 

tlOn, defendant alleged that tile search tween counsel and the accused ·r;!I~! 
'I.,!l a.nd, seizure iss,ue 11ad been ral'sed at pre- >10 '"' '"' and (4) the de f :1'.','1:" 

! 
,fl. hmmary hearing, that he had ,u,"esled ceptional pressures or circu!'s:n~es ':~ I:M 

to counsel that it be raised again ~f trhtl, either counselor the accused which couldfiH',i 
, ! b • th t d' ,!~J 

, Ul a counsel l1ad disagreed "and stat- letare a waiver." !j\~1 
! ed that he would pursue the remedy best "'II 
I for [defendant]." The Court of AP_ll!j.~ I pe;Is, per DUNIWAY, J" lound that ,<" 

I de,endant was bound by his counse!'s de_l\l:l~i.i 

~'''I I,borate bypass of state procedures, ' :ii' 
f.,.'l ."Does the fact that here tl1ere ""a" I:!i~ I " 0 'i;;V 

pnor consultation with the accused ~;:r1 
and that he disagreed with counsel'~ , 
strategy, make a legal diff erenccl 
.. >to >to • 
. Our view is that the re-

sult should be the same. Our reasons 
are that only c.ounsel is competent to 
make such a decision, that counsel':!;! 

I 
f;iJ 

II'!! 

.
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(4) Exhaustion of State Remedies 

Consider Shapiro, Fede.ra1 Habeas Corpus: A Study in 
. Massachusetts, 87 Harv. L. Rev. 321, 355 (1973): 

The insistence that state prisoners exhaust state remedies 
before resorting to federal habeas corpus is almost as old as the 
remedy itself. The rule was dev:loped in .the context ~f applica
tions for pretrial federal relief 17" - at a bme when rehef fr.om a 
judgment of conviction was extremely rare - and has co_ntlllu.ed 
to be a judicially developed requirement in that contex:.

lIU \~lth 
respect to attacks on convictions, the rule has been codIfied smce 

1948 in subsections 2254(b) and (c). 
Despite the erosion of the exhaustion requirement in the re

lated area of civil rights actions 177 and the diffIculties sometimes 
presented in classifying a prisoner's complaint as' one 0: the 
other)m the Supreme Court and the lower cOllrts have con\.1llued 
to take the requirement most seriously in ,habeas corpus proceed
ings. The particular claim must have been p.resented to the st~te 
courts' it is not enough that a related. claim, even one fallmg 
under 'the same general constitutional rubric, was presented.1"o 
The claim must have been presented to the highest state court 
from Wl1ich a decision can be had; 180 and if tlle availability of 
relief in the courts has been expanded since the petitioner was 
last there, he may have to return.lSl There is, in addition, author
ity in the First Circuit for the view that if significant new facts 
are developed in a federal evidentiary hearing, the petitioner may 
have to return to the state courts for consideration of those 
facts.IS::! 

Application of the doctrine by the appellate courts, however) 
has not been wooden or unreasonably strict. The only remedies 
that must be exhausted are those presently available; 183 exhaus
tion Vvill not be required if essentially the same cl;:tim has been 
rejected in another case involving a different petitioner/~-l or if 
the availability of a state remedy is highly problematic. ISS Ex
haustion need not be required, in the view of some courts, if the 
petitioner's claim is plainly lacking in merit.18ll And finally, the 
court may (and indeed should) separate out and consider on 
their merits those claims as to which there has been exhaustion 
if they are unrelated to those as to which state procedures are 
available and still untried. lS7 

Since the rule of exhaustion as thus elaborated seems emi
nently fair and reasonable, it is ~urprising that it led to the dis
missal of so 'many of the habeas petitions. In the study of the 

2 57 cases, 13.'), or over 50%, were dismissed for failure to ex
haust, au£l in approximately 100 of these, failure to exhaust was 
the sole gronnd of dismissaUss 
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'i, I,',' 1f I,;'!:]:: 
p Why have so many petitioners, both counseled and uncoun- H ::~ 
11 seled, tripped over this requirement? Doubtless, the complexities I;':::; 
tl of state procedure have taken their toll. But in many cases 11:':1 II \(:~' 
f1' there appears to be no explanation for the failure to exhaust :\';:;: 
Ii other than negligence or a naive hope that the failure ,,\"ill be 1 ;';1 • 
11 It·'L 
I overlooked. In other cases, it is highly debatable that further 1

1
"':," 

:1 exhaustion should have been required in vitw of the state court's ;I~ij~ 
i i disposition of a very similar case,l°!! or of the manifest weakness Ir'1f, 
\! of the petition on its merits. lo3 In still other instances, the peti- ;111~~; 
'I tioner seems to have been c:aught in a revolving door from which ',in;:,,!; 
Lt f ' 

:,1 !~o~:r ~~ta~~~\~oI~~~~P;lai~no;~h~~s~~e f~~~x~~~leto t~~h~~t~; ili;)l~ 
,I his state remedies but had been unable to get the necessary }"ir': 
Ii papers served on the respondent. The court dismissed for, failure{!ft~ 
11 to exhaust, offering some procedural advice,l94 and the petitioner '1Ii;';1 l returned to the state courts with a motion for new trial. The fo1- 'i'I1::: 

t lowing year he filed a new federal petition, claiming that his 'P:l;;' 

:1 appointed state cotmsel had defaulted in his duty to prosecutet'!:i':, 

'\ j tfhe fst~lte proce
xl
ec1ings; 1~?(Tl o} ~ce . again

l 
th1e..,petition was dismissed ',lll~ 

, or ar ure to e,' laust," 1[S tIme, t le 'Irst Circuit, in denying l'I;~ 
probable cause, notc:d that the progress or petitioner's motioni>!il:tj 
had been "something less than expeditious." loa Finally, two years ' HI:i 

. , 
, 

J 

!Il!:; 

later) petitioner returned to the federal courts armed with a state :1;1:;: 

courl rejection of his claims, and was able to have those claims ;'ii'; 
considered, and rejected) in the faderal district court,l°7 'l;ii;:, 

The wasted effort wllich results from the exhaustion doctrine, Ii:l~' 
and its bl11'c\CI1S on the courts as well as on the litigants, lead tIlt).' 
one t.o consider whether it should be abandoned. For me, the 11111;1 

question is far from simple, but I tonclude that, on balance, the:l!(,1 
requirement should be reta.in~j. The effect of federal habea.s ';ilit~ 
corpu!; on federal-state relations and the delicacy with which the 'Iilrri 
habeas jurisdiction should be exercised need no elaboration. The i!;:; 
exhaustion requirement is valuable as a symbol of federal respect Pt~ 
far the state court sy!:ltem. Tn addition: there seems little doubt (I:l:t; 
that one result of the exhaustion doctrine has been a greater 'ltl':~ 
willingness of state courts to consider postconviction claims on I'I:j 
their merits, and as a result there is a greater likelihood that \lH!',~ 
·federal claims will be resolved at the state level or, if they are ;!i:! 

not j that the federal courts will be able to defer to the ~tatelsT 
findings of fact and to concur in its conclusions of law. lOS TI1tIS~ (,"!":I 
wlL~cver annoyance a state court suffers from the occa.sional r lid: 
barbs of the federal c()Urt of appeals on the subject of exhaustion, ,;:I;~ 
it is far less damaging than the hai'm to federal-state relations (il'1 
which would otherwise occlfr if the exhaustion requirement were I jl~ 
eliminttled. I :ii' 

Hut the system is plainly not working as well as it should. '[{.:'I!,: 
and a. fe\v means for improvement can be suggesled. First, it 
seems unnecessary and even inappropriate to dismiss for lad, of 1:1:.; 
,exhaustion when a petition is plainly lac:king in merit,1D11 Fnlikel,l, 
the doctrine of exhaustion of administrative remedies/!(1O the ex- f:;l~ 

!~~i~ 
I·;f~ 
\. ".' 

.[,11 
1"~ 
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haustion requirement in habeas corpus is not designed to obtain 
the bcncflt of lhe expertise of a specialized tribunal. Rather, it 
seeks to further federal-state comity by allowing the states ample 
oppOl'tunity to consider and, if necessary; to correct their alleged 
constitutional errors.~Ol It is clear that if there has been no stlch 
errorl no deferral of- the federal decision SllOUld be rcquired.20~ 
Second, the district court should be more willing than it some
times is to recognize the futility of exhaustion in the light of 
prior state precedents. Third, an explicit opportunity to arnend 
should be given in all cases where the petitioner has failed to 
allege with sufficient clarity the steps taken to exhaust. Fourth, 
if there is any real doubl aboul the <Lvailability of a state remedy 
suggested by the respondent, a commitment should be sought 
from the state's attorney t.hat his office will not oppose the state 
court petition or other pleading on procedural grounds.203 Fifth; 
if the case appears to be bogged down in the sta.te courts; much 
may be gained by informal communication \vith the state courtsl~Ol 
by the respondene~. efforts to bring the stale proceeding back to 
life,~rl;; or by ret('ining jurisdiction in tho e\'ent that consicleration 
of the claim is not forthcominp: in a reasonable limc.20n As the 
fool n(1\ es i ndicale; such mea;';l11'es have been ulili7.ed on occasion, 
and ~crve as illustrations of the vn,luc of cooperative federalisll1. 

In addition, 1 believe Ihn.t signiflcanl improvement would 
result from a revision of stale poslconviction procedures. There 
have been a range of proposals on this point, bU(. they do nol 
ptlrpurl lo cleril directly with the exhaustion issue. At one ex
t"<'l"t1C, some suggest that the ~ta(es should open their doors to 
postrol1\'iction actions to I>ubstantially the same extent thal (he 
federal courts are opel1; ;50 as to maximize the likelihood that 
the state acljutlication will be the final ono.207 Indeed, this is the 
theme of the ;\BA proposed minimum stanc1ards for poslconvic
(ion relief.~Il" ,\t (he nth('\' cxlreme, some argue thal since the 
federal courts are ready to con"ider virtually any constitutional 
claim n.t 11l1Y Lime, the stale courts ought to narrow the avail~ 
ahility of l'cliC'f as much 0$ they constitutionally can - to a 
minimum not )'rt clearly dcr\l1e(l.~n:l 

Tn amelioo'Hl~ the present disad\·ant.agcs of the exhaustion 
requirement, .howevcl', un additional clement shoulcl be recog
nized - the value of timc 1imits on the availn.hilily of state court 
relief. Th\ls~ whalC'vel' gnm1Hl~ the stale chooses to allow for 
POSlCOl1\'iclion (or any l1o~tc.nmmil menl) relief, there should be 
a lime limit of, say: six months or one year after the judgment 
hns hecome final for the ftlin;; of any collateral attack. The time 
limit should be binding unl('ss in the particular circ1l111stanceA 
the failure to allow a later pelilion would be so clear R. denial of 
sU1.lr corrective process as to viol,liC the due process c1mlse of 
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tbe fourteenth amendrnent. 21O The pdsol'1er should be advisecl of 
the time limit and its consequences at the earliest possible date. 
If a~ the time of his state court commitment a petitioner was full v 
adVIsed of the applicable lime limits and failed to resort to stat"e 
cour: r~l11erlic.s, not only would he lose his right to state post
conVIctIOn rehef, but he would also be hard put to satisfy a fed
eral c~urt. that he had l1?t been guilty of a deliberate bypass, so 
that IllS federal postcollvlclion remedy would be denied as we11.2l1 

. Of course, this proposql is not dcsigned to resolve the serious 
pr?bl~m of. retrials long after t11e event if a prisoner delays in 
bnngIl1g hIS federal habeas corpus action. The imposition of 
federal time Ii 1)1 its may be required to deal with the problem.m 

Nor can this proposal insure that all collateral attacks even if 
rec~ived .soon after confinement, will be promptly clisl~osed of. 
It IS deSIgned solely to deal with the difft\:uHies inherent in the 
~xhaustio~1 r~qui.rementl which is one oJ the major causes of delay 
111 ~he a?Jt~rllcabon of habeas corpus applications. Imposition of 
a tlme hnl1t for state postconviction applications encouracres the 
expeditious filing of such claims, tends to reduce the l1unilier of 
succe.<:sive federal app1ications,~l:l and decreases the likelihood 
lh~,t a federal court wotild compel a prisoner to attempt to obtain 
rel.w( from. a stale court. Thus, if the proposal is adopted; a 
])1'I<;oner WIll run far less risk than he doe~ today of becoming 
the shuttlecock in a frt1stratin~ gn.me of judicial badminton that 
il1r.l'~ai'es the tolal burdrn on the cotlrts and does no one any real 
serVIce. 
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(5) The Significance of A Prior State Adjudication on the 
Merits 

A state adjudication on the merits of a claim raised in a 
federal habeas corpus proceeding may not be treated as binding 
by the federal district court judge. Townsend v. Sain, 372 
u.s. 293 (1963), established the relevant guidelines: "[T]he 
district judge may, where the state court has reliably found 
the relevant facts, defer to the state court's finding of fact, 
[but] he may not defer to its finding of law. It is district 
judge 1 s duty to apply the applicable federal law to the state 
court fact finding independently. The state conclusions of law 
may not be given binding weight in habeas". 

As Townsend noted, the federal district court may not al
ways rely upon the state findings of fact. Townsend listed 
six circumstances in which the district judge must hold his own 
evidentiary hearing and make his own factual findings: 

"If (1) the merits of the factual dis
pute were not resolved in the state hearing; 
(2) the state factual determination is not 
fairly supported by the record as a whole; 
(3) the fact-finding procedure employed by 
the state court was not adequate to afford 
a full and fair hearing; (4) there is a sub
stantial allegation of newly discovered 
evidence; (5) the material facts were not 
adequately developed at the state-court 
hearing; or (6) for any reason it appears 
that the ~tate trier of fact did not afford 
the habeas applicant a full and fair fact 
hearing". 

Townsend held that, in the absence of these circumstances, 
the court still had discretion to hold its own hearing and make 
its own factual finding if it so desired. Section 2254(d), 
adopted after Townsend, pre"sumes the state determination "to be 
correct" unless one of the 6 factors (restating the Townsend cir
cumstances) are present. Section 2254 also provides that in an 
evidentiary hearing, once proof of the state court's factual 
determination is made, the burden rests upon the applicant to 
establish that the state court's factual determination is erroneous, 
unless one of the 6 circumstances are present. The impact of 
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~2254(d) upon Townsend, particularly with respect to the district 
judge's discretion to hold an evidentiary hearing, has not yet 
been explored by the Supreme Court. See LaValle v. Delle Rose 
410 u.S. 690 (1973). " , 

The number of evidentiary hearings held each year reportedly 
ranged from 450-500 from 1965-71, notwithstanding a substantial 
increase in the number of applications filed. See Hearings in 
~eform of Federal Criminal Laws, pt. IV, p. 3706. Professor 
Shapiro, however, in the study noted supra, found that hearings 
involving introducti,on of testimonial or documentary evidence 
were far more common than reported statistics indicate. His 
study suggests that the reported statistics probably are limited 
to more extensive "trial type" hearings. Reported cases indicate 
that where the merits of a factual dispute were resolved in a 
state hearing, the ground most frequently advanced for ordering 
an evidentiary hearing is the inadequate factual development at 
the state hearing. 
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(6) The Custody Limitation 

The federa.l habeas corpus statute provides that the writ 
"shall not extend to a prisoner unles s he is in custody ~'( ~'( ~'(". 

18 U.S.C. §224l: The."custody-requirement" is derived from 
the procedural function of 'the writ as an order directing the 
jailer to bring his prisoner before the court, but it no longer 
is interpreted as requiring such immediate physical control 
over the applicant as the form of the writ might suggest. In 
Jones v. Cunningham, 371 U.S. 236 (1963), for example, the 
Court held that an applicant on parole was subject to sufficient 
"restraints" to "invoke the help of the Great Writ". These re
straints included restrictions upon movement, employment, and 
association imposed by typical parole conditions, and the "con
stant fear that a single deviation, however slight, might be 
enough to result in his being returned to prison ~'~ ;'( ~'( with few, 
if any, of the procedural safeguards that normally must be and 
are provided to those charged with crime". The Jones rationale 
has been applied to prisoners on probation, where similar 
restraints are imposed. Benson v. Cal., 328 F.2d 159 (9th Cir. 
1964) . 

Similarly, in Hensley v. Municipal Court, 411 U.S. 345 (1973), 
the Jones rationale was applied to a habeas petitioner who was at 
large on his own recognizance pending execution of sentence on his 
misdemeanor conviction. The trial court had originally stayed 
execution of his sentence and that stay was subsequently extended 
pending final disposition of his habeas corpus application. The 
Supreme Court majority, per Brennan, J., noted that a person re
leased on his own recognizance was subject to various conditions, 
and emphasized that the writ should not be viewed B,s. a "static, 
narrow, formalistic remedy", but one which must retain the ability 
to cut through barriers of form and procedural maizes. 

In Peyton v. Rowe, 391 U.S. 54 (1968~, the Court rejected 
earlier precedent in holding that a defendant serving the first 
of two consecutive sentences could attack the validity of the 
second sentence even though he was not serving the first as well. 
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The Court noted that the defendant was clearly "in custody" for 
the aggregate term of both sentences tflOUgh h~ had not yet 
begun to serve the second sentence. In Braden v. 30th Judicial 
District, 410 U.S. 484 (1973), the Co~rt held that a prisoner in 
~ta7e A, subject to ~ ~etainer from State B based on its pending 
ln~lctment, could utlllze federal habeas corpus to challenge the 
fallure of State B to provide a speedy trial. The Braden 
::atio~a1e would also permit a prisoner in State A to challenge 
lmmedlately a second conviction in another jurisdiction, at least 
where that second jurisdiction has filed a detainer. Indeed, 
some cases tend support to the view that a prisoner who has com
pletely served a sentence in an earlier conviction, may utilize 
habeas co::pus to challenge that conviction if it substantially 
affects hls current custody on a second conviction. See Rosa v. 
United States, 397 F.2d 401 (5th Cir. 1968); Tucker v. Peyton 
357 F. 2d 115 (4th Cir. 1967). ' 
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13. PROPOSED SOLUTIONS -- NOT DIRECTLY RELATED TO THE APPELLATE PROCESS 

(1) Narrowing the Scope of Federal Habeas Corpus 

, ~ - ',' .',", . 

Since Brown v. Allen ,various proposals have beeu':introduced in 
Congress to limit the scope of federal habe..::.s corpus. Following 
Justice Black 's dis sent in Kaufman and Judge Friendly I S article 
(noted in Schneckloth), the Justice Department, in conjunction with 
the National Associatiqn. of Attorneys General, drafted a substantial 
revision of the cur~entstatutes that was introduced in Congress in 
1972 (R.R. 13,722; S. 3833) an~d 1973 (S. 567). 'The Justice Depart
ment proposal, as introduced by Senator Hruskee would amend §2254 
to limit constitutional claims that could be raised on collateral 
attack by state prisoners to those which met the following condi
tions: (1) the claim had not there'tofqre been raised and determined 
in a state court; (2) the claim was one as 'to which "no fair and 
adequate opportunity" had existed for determination by the state 
court; (3) the claim alleged violation "of a right whicp.has as its 
primary purpose the protection of the reliability of either the 
~actfinding process at the trial or the appellate process on appeal 
from the judgment of conviction"; and (4) :the petitioner can show 
'''that a different result would probably have obtained if such con
,stit11tion;'. violation had not occurred". 

Attorney General Kleindienst, in explaining the third condition, 
noted that use of the "concept of relj'1biU .. ty of the trial and 
appellate process"was derived from \>,L ciples developed in decisions 

. dealing with the retroactive applic8.ti0n of new constitutional inter
pretations. Illustrations' given of claims tha.t would not meet the 
reliability standard included Fourth Amendment vi.olations. Miranda 
violations, lineup identification clalms based· upon the lack of 
counsel and application of Boykin stanGards to guilty pleas. In 
addition, the bill specifically excluded dlly allegation of incompe
tent counsel based upon counsel's failure to. present· a constitution.al 
claim that did not meet the, reliability standard. The fourth condi
tion noted above was described as a "modification" of the harmless 
error standard in Chapman v / California,. Thi~ approach was tavored 
over a suggested standard that' defendant show "substantial doubt as 
to his guilt" on the ground that "the basic fairness of the pro
ced'0.:res used to convict ,the .defendant, without reference to his 
guilt or innocenc8, should remain the primary focus of Federal habeas 
corpus". 118 Cong.Rec. 11509 (1972.). Similar changes in. §2255 were 
also recommended. 

For a more complete di.scussion of this proposal see Note, 61 Geo. 
L.J. 1221 (1973) and the authoriti.es cited therein; Friendly, Averting 
the Flood by Lessening the Flow, 59 Cornell L. Rev. 634; 637 (1974) 
(noting the Judicial Conference's intent to prepare an alternative 
bill.). The Justice Department proposal has been challenged by 

fn 

vario~s ~ommentatorsas an unnecessary and unduly costly 
restrlctl~n u~on a G:ucial process ~n the protection, of 
the constltutlonal rlghts of defendants. See Note, 61 
Geo. L.J. 1221(1973);. R. Shapiro, Where Have All The 
~ers Gone, Trial Mag. 41 (May-June, 1973). See also 
Lay, Modern Administrative Proposals For Federal Habeas 
Corpus: The Rights Of Prisoners Preserved 21 DePau~ 
Rev. 70 (1972). ,. 

, (2) Eliminating St~le and Successive ?etitions 

~a:ious prop~sals ~ave been, advanced that a.re designed 
to el~mlnate (1). s~ale applications (i.e., applications 
relatlng to con~lctlons.ent~red several years previously); 
an~ ~2) suc~esslve appllcatlons by the same prisoner, each 
ralslng a dlfferent issue and each presenting a progressively 

" t 1" 1· more s a e calm. Some of the proposals would require 
statutory changes, while others would not. In the latter 
category, .. it is argued that federal district judges should 
be more "imaginative" in handling habeas corpus applications 
as suggested in Sanders v. United States, 373 U.S. 1, 22 
(~963) .. Thus t~e district judge should take various steps 
(lncl~dln~ appoln~men~ of counsel) to insure that all possible 
constltutlonal Ob]ectlons either are raised or waived in the 
initial application. See Lay, Post-Conviction Remedies .;:ind 
The Overburdened Judiciary, 3 Creighton L. Rev. 5, 14-16(1969). 

One federal judge has suggested that such procedures be 
made.mandatory and time l;i.mitations be applied so that each 
convl?ted d~fendant be all~wed a single application promptly 
made followlng the· exhaustlon of state remedies. See 

. " 
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Weick, Apportionment of the Judicial Resources in Criminal Cases: a 
Should Habeas Corpus Be Eliminated?, 21 DePaul L. Rev. 740 (1972). 

Another related proposal would permi~ the district court to 
ignore the petitioner's failure to exhaus;.i: state remedies when it 
concludes, in balance, that the state res/olution of factual issues 
would not be particularly helpful in disposing of the petitioner's 
claims. Less sUbstantial changes in the application of the ex
haustion requirement have also been propose.d. See, e. g.) the sug
gestions of Professor Shapiro, quoted previously in these materials. 

The dignificance of such proposals has been challenged on the 
ground that (1) the number of "repeater petitions" is not high. See 
Sh~piro, supra at p. 353 (of 257 cases studied, only 34 petitioners 
hal.. Eiled previous petitions accordit';,g to available records; (2) 
most ~, I'ale" petitions probably are .the p~cocluct of the retroactive 
application of recent decisions expanding the scope of defendant's 

i Judge Weick suggested that 28 U. S. c. 2254 be amended so as ,to . 
provide: "(1) Counsel shall be appointec1 for any indigent applicant 
to advise him of his rights and to represent him at the hearing and 
in any appeal. (2) An applicant shall set forth in his application 
or in any amendment thereto, prior to or at the hearing, all claims 
which he may have for violation of his rights under the Constitution, 
laws or treaties of the United States. Any claims not so set forth 
shall be deemed to have been waived and the court shall not have 
jurisdiction to consider the same in any subsequent proceeding, un
less the claim not previously set forth is based on newly discovered 
evidence which, in the exercise of reasonable diligence could not 
have been presented at '\'::.he time of the hearing, and is presented to 
the state court within, the time of the hearing, and is presented to 
the state court within the time limited by state law, but in the ab
sence of such law not later than two years after his conviction. 
(3) The application for the writ shall be filed within sixty days 
after all a:vai1.~~ble state remedies have been exhausted, or with:l.n 
sixty days after his conviction in the state court ha::l become final 
under the laws or that state, whichever is latex'. (4) The judgment 
of the District Court shall, subject to the right of appeal; be 
final as to all issues raised or which might have been raised 'in the 
proceeding, with the exception of a claim based on newly discovered 

. evidence, as provided in 2 above. (5) In all cases in which the 
application ha.s been denied, the applicant may, within ten days 
thereafter, file in the Qourt of Appeals a motion for leave to 
appeal, which leave shall be granted if the court finds that a sub
stantial question is presented. "." 
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11 . Uti, 
11 rights; (3) the prisoner receives satisfication that has a good Wil:' 
[J rehabilitative impact when he has received full and fair con- 1i:li~ 
"f sideration of his federal claim, and ·'the vast majority of pri- ~i+i 
11 soners will not file further claims. {I::l~ 
i! hi' 
I', il:(11 
t (3) li:ll" H Improved Habeas Procedures l,fi!i:; 

1'1 .. ' Var:!.ous comm~ntators have suggested that before any drastic t!1!li~ h changes. are made lr: the current scope of habeas corpus, pro- 'Hi)![ 
II cedures should be. lmproved so as to insure more efficient dis- j!l!ii: 
\l positior: of claims and :-eduction of frivolous claims. Their pro- t!\m: 
J"l posals. lnc1ude

1
: (l~ asslgnment of counsel to assist prisoners in iIi~~ 

Ii preparlng app lcatlons oJ':', in the alternative, appointment of h:i~ 
[:1 counsel to assist petitioners after an applica:tion has been filed' Hl11~ 
t,) (2) . :~pansion of. d~scove:t'y techniques $ including iiJ.-prison de-' illl:; 
iJ P~Slt..l~~~ of ~~tltloners, th~t may ~ore f. requently present summary :l:l?: 
):1 dlSPOSli._:-on wltho,:t t~e need for eVldentlary 'hearings; (3) u.se of !!ij(:! 
If. s~ar:dardlzed appl. lcatlon forms that will assist prisoners in pro- ':tll;ll 
lJ vldlng complete l.nformation; (4) maintenanGe of joint stateJfederal Wi!!l 
~:! r~cords that will permit prompt production of a complete prior . Hlli:! 
r i hlstory of filings in connection with a particular conviction' and !ill;! il (5) adoption. of, special Federal Rules covering habeas proceedings fl111ifi 

11 as proposed In the January 1973 draft of the Committee en Rules of i:lm~ 
1) Practice and Procedure of the Judicial Conference. lIWi, 
l~ :~, 
!l djJt:: n has a~~ ~::~t!~:;t~!~!~iC:;~i::e~~l~~a~:n~!l t~~s~i~:~~O::lS I!il! 
II likely to save the court some time but unlikely to prevent the ;H)I;i 
II filing of frivol. ou. s petitions. Other procedural chang· es are :flili; 

l' viewed as beneflclal, but) unlikely to significantly reduce the :ti/),1 
11 burden on federal courts o :lIl:;'i 
["I I Hi:: 
!t f.ki 11 .,1 Iii,', 

['I (4) Changes in Sta te Procedure ~Ij!;! 
! .of ; ~Iri: 

1
· ... ·.\ ,.iilii: 
.. J ,j{P: 
jot Various proposals relating to reform of state procedure have :.\ij>: 

I
II been advanced as a possible solution to the burden imposed upon ;i!li~ 
, j federal courts by the curr~nt scope of federal habeas cor-pus .;Jji'! 
I'.!.. SOrrie co~entato:s. have sug~ested that state trial judges take a )'j:'.:'.;1 
I; t more ~ctl:re part. In the trla1 process to insure that PosSible'!i(; 

\,!.·t ~~I1~~~wt~ntglolnya1 dObje\;l"'tit?ns. a1re e~thder raisehd and fully explored '.',1 .•.. :.'1['0, •.• ,,'.·.' 

1 r an vo un a.rl y walve. In t i~ connection, adoption.ii
i
, 
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of an omnibus pretrial hearing procedure is urged. See A.B.A. 
Standards, Discovery and Procedure Before Trial 24 (Approved 
Draft, 1970). Another prQposal frequently advanced is that 
state appellate courts more frequently consider issues that were 
not properly raised below or remand cases for further hearings 
on these issues. This'proposal is considered in part III of 
these materials. 

The illost frequently advanced proposal is that states adopt 
broader and more flexible post-conviction remedies that will 
permit full conside~ration of all constitutional is sues. The 
basic elements of such post-conviction procedures would be: (1) 
provision fO'J~ a single statutory remedy, avoiding the confusion 
presented in many states by the existence of multiple remedies, 
each limited to particular types of claims; (2) the state remedy 
would be co-extensive with the sta>te remedy, incorpo'rating:; 
particularly the Noia approach to procedural forfeitures at trial 
or on appeal; (3)-;:he procedure would emphasize hearings on the 
merits rather than disposition on the pleadings; (4) any disposi
tion would be supported by findir~ of fact and conclusions of law. 
Procedures of this type are proposed in the Uniform Po~t-Conviction 
Act, 9B U.L'-A. 550, and A.B.A. Standards, Post-Conviction Remedies 
(Approved Dr.aft, 1968). See also Comment,~12 Wm. & Mary L.Rev. 
147 (1970). 

The significance of these proposed changes have been challenged 
on several grounds. First, some commentators question whether im
proved state procedures will result in a reduction of federal habeas 
corpus applica.tions. Available statistics do not show a substantial 
decline in petitions from states that have adopted broader post-con-· 
viction procedures. See Comment, 12 Wm. & Mary L. Rev. 147, 170-171 
(1970). Second, some doubt has been expressed as to whether improved 
State fact finding procedures will reduce substantially the time 
devoted to federal petitions by district courts. Third, it has been 
suggested that the proposals do not respond to the concerns summarized 
in Justice Powell's opinion in Schneckloth, but merely shift portions 
of an unnecessary burden from the federal courts to the state courts. 
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iii c. SOLUTIONS RELATING TO THE APPELLATE PROCESS !iil~ 
VI (1) Consideration of Issues Not Properly Raised Below WI;:: 

f.r ',',II 
;:'\ Hit 
! J I" 
II Karnisar, LaFave and Israel, Moder.n Criminal Procedure li,li:' 
\ i (1974~: The remand in Henry has generally been viewed as re- lH{ U f:l.ectmg the Supreme Court's "hope" that state courts in the ii!!~, 
n future would consider constitutional claims that were not timely ~;l!l) 
1'1 presented due to fact~rs otl;er than a deliberate bypass, rather ll!l~ 
d t~an refuse such cons~deratJ_on, albeit properly based on an \lint: 
11 a e'~uate state ground, and thereby force the defendant to seek lLIil1 
l~ reVlew on the merits in the Federal courts via habeas corpus a rim: 
ri ~nder this a~proach, a state appellate court would consider ;n I:!!\:[: 
U ~ssue not ra~sed below if the record were adequate, or would nl:i~j 
lj remand for further hearings at the trial level if the record Wl!~: 
l"~ wer· d t h . ?qf!.· rl e ~na equa e or t ere was a likelih09d that the state pro- 11

\1\\!; 

I~J cedures had been deliberately bypassed. b Several state appellate t!ll~'" 
f i :Ill:i:~ 
i ~ i ·HY 
CIa! Assumir;g ~ state court 'accepted this approach, should it be fH\,!l 
II equally wlll~ng to considex: prosecution responses to defendant I s iiljJ',! 

;! constitutional craims when those responses were not timely pre- 1

1

l!r; 
1 sented due to factors other than a deliberate bypass? Consider flli;: 

the Supreme Court I s decision in Whiteley v. Warden, 401 U. S. 560. it!li!: 
The defendant there, in challenging evidence seized incident to ,IIHi' 
an arr.est, had argued that the arrest warrant 'tvas insufficient i:r-
ar;d there was not separate probab18 cause justifying the arrest· ]~l!i 
w~thout t~e wa::rant. The prosecutioil responded with an argument 'Ill!!: 
and an ev~dent~ary record kE:'yed to th.s latter issue alone. When i[!ll( 
t~e Supreme Court rej ected that arg:.tmE.mt on app eal, the prosecu- i Ill~.! 
t~on requested that the case be remand ed so that further informa- Hm,; 
tion mig~t be produced concerning the validity of the warrant (the lllih 
prosecut~on suggested that the magist:rate may have had more in- 1/~." 
formation than that presented in an obvious ly insufficient com-:ilh 
plaint). The Court refused, however, finding "untenable" theIW~: 
state's contention that it justifiably failed to explore the ('lifo 
"b f" t' ~ssue ecause 0 the precedent and logic" supporting its initial [llitl 
argument. -lit;1 

1:11'; 

bl The same approach has been urged for federal courts. Consider, 
e.g., Alexander v. United States, 390 F.2d 102 103 (5th Clo"r 1'968)" 
"h f" " ' \ • " T e.rst ~ssue has never been advanced by the defendant" however 
we ~ind it to be a basic constitutional question which is'reviewable 
a~ 'pla~n error'. Fed. R: Crim. P. 52(b). -k * "1'( We recognize our 
~~scret~on to refuse cons~deration, * * * but because all three 
~ssues are vital to the admissibility question trle first issue merits 

1 " ' ana YSl.S on our own motion. Moreover, in light of Fay v. Noia~ we 
question the wisdom of refusing to review on appeal what may return to 
haunt us in the form of c!t habeas corpus proceeding." 
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cDurts have expressed general agreement with this apprDach. 
CDnsider, fD!: example) the apprDach ::aken by the RhDde Island 
-and Wisc.onsincDurts .. State v. Leav~tt, 237 ,A. 2d 309 (~. r. 
1968) nDted that under Henry and Fay v. ND~a, an earl~er 
state'decisiDn de~ignating the pretrialmDtiDn as the "exclu
sive" means .of challenging illegally .obtained evidence cDuld 
nDt be applied tD "deny" defendant his "cDnstitutiDnal remedy" 
by treating his fa.ilure tD, make a p::e~r~al mDtiDn ~s a bar ta 
consideratian Df,an Dbject~an made ~n~t~ally at tr~al. In 
State v. Carufel, 263 A.2d 686 (R.I. 1970), the RhDde Is~and 
CDurt held that, in light .of Henry and Fay, it wDuld rev:ew 
.on appeal a FDurth Amendment DbjectiDn that was nDt ~Dns~dered 
at trial because defense cDunsel failed tD fully ~dv~se,the 
trial CDurt .of the SCDpe .of his abjectian. The W~scans~n caurt 
:hasheld in several decisians that abjectians based,upan the un
c:onstitutional acquisition .of evidenc:- wi~l be cansJ:.~~red an 
appeal, de~spite the absence .of any abJect'~aIl b7law, ~f that 
failure to abject was nat the praduct .of a del~berate bypass. 
See State v. Knob lack , 44 Wis.2d 130, 153, 170 N.W.~d 781, 783 

(1969).c 

c/ Other caurts, thaugh uphalding a state requirem7nt .of a 
pretrial abjectian, have been influenced by Henry ~n, 
determining the scape .of the exceptians tD that requ~rement. 
See, e.g., Peaple v. Jahnsan, 38 I~1.2d 399" 231 N.E.2~ 447 
(1967) (uphalding a statutDry ~eqUl.remeHt that,the mat~an ta 
suppress be made befare,trial upless oppartun~ty therefare" 
did nat exist Dr the defendant was nat aware .of the graunds , 
but refusing ta permit a strict applicatian where defendant 
was represented by different assistant public defe~der~ and 
trial caunsel wa~ prevented fram raising the canst~tut~a~al 
abj ectian by the prasecutian' s erraneaus statement t~at "he 
issue had been heard and decided adversely be fare tr~al). 
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i! ;' A somewhat different attitude was expressed in State v.~!it: 
III ~:~~~~t5~a N ~~~a~~i~g 2:3 c!~;d t; ~;!:~~~rp:~~~~~~a~~~ ~;~~ure !t\;'~ 
t.· •••. :.ll' ~a[ p] redsent and~ssue belaw constituted a deliberate bypass:' i'I!I';,.,., •. l,ll~;'!':'" 
.' We' a, not eem 'it palliative ta explare testimanially the . '. 
'j:\l thaug~ts .of trial counsel .or his pertinent canversatians with will' 

i his naw unhappy client:. Our limited experience in that area ;1'(:': 
ld suggests such inquiries demean the attarney-client relatian- UW~ 
I'll ship,with pa campensating gain. In any event, except in i!ii~:i: 
Ill' extr'aardinary circumstances,' a claim .of errar will nat :be :1\\;:; 
III entertaine,d u,nless it is perfectly clear that there actually ilmr\ 
J~ was,errar. In ather wards,if upan a timely abjectian a 'Jlii': 
:.1 different .or further recard might have been made at the trial,i!\l[i 
\! .level, and the claim .of error might thereby have been dissipated, ~ L, 

It we wilLneither' reverse an an assumptian that there was errar 
1\ nar remand the matter ta explare that passibility. * * * These II principles rest upon the belief that our practice .offers every 
1\ appartunity far a fair trial, and that unless there is same 
It ard'er in the trial of cases, the state judiciary cannat hape ta 
li meet the swallen demands upan it. The Federal Supreme Caurt 
I!,' has always recagnized that a state has:a substantial interest 
t. in requiring litigants ta abj ect timely sa lang as a fair 
LI appartunity is affarded ta that end. Hence, even thaugh the 
U federal caurts "VJill permit a State defendant ta raise can-
11

\, stitutianal issues for the first time in a federal praceeding, 
It pravided that he' did nat' deliberately bypass State pracedures, 
\:1 Fay v. Naia, ·yet 'Henry made it plain that the Federal Supreme 
rl Caurt did nat wtsh even remately [tal imply that the State I must farega insistence an its pracedural requirements". 

1 
J 
! 

II 
~ 
~ 
tl 
II 

CansidE?r: also, Sykes v. United States '. 373 F. 2d 607 (5th Cir. 
1967), warning against appellate caurt cansideratian .of issues 
nDt raised belaw v7he:se the recard daes nat present the issue in 
full. detaiL Thus, caurts tended ta be mare reluctant; ta rely 
upDn the plain errar rule, hawever, when na abjectian was raised 
belaw, sinc2 the pra1?ecutian, in such a situatian, has nat been 
given an .)?pqrtunity ta develap fully the evidence Justifying 
the search. 'Even when the testimany indicating illegality came 
fram .one .of the prasecutian's awn witnesses, it is always passi
ble that, if ather witnesses were questianed an the same pai.nt, 
they might ,have given cantradictary testimany that wauld establish 
the legality .of the palice activities. 
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Judge Donald P. Lay, Post-Conviction Remedies and the 
overburdened Judiciary: Solutions Ahead, 3 Creighton L. Rev. 5, 
17 (1969): 

c. A.PPELLATE RE:MAND 

When a petition for a post conviction hearing is filed after the 
filing of an appeal, some state statutes ~re inte~preted so a~ to, post-

one hearing the post conviction mobon u,ntll the ,appeal IS de
~ided Such rules seem shortsighted and In some Instances may 
resnlt in a waste of judicial manpower. As a c~rollary, appellate 
courts generally bypass constitutional is~uCS whlch have not bee~ 
litigated or raised in the trial court. Smce an appellate ,c?urt IS 

not equipped to conduct an evidentiary hearing, it !laS tradltl~nally 
been considered in the interest of procedural efficlency, that Issues 
which were not raised in the trial ~ourt be de~med walved on ap
peal. Ho'!/ever, in a post convictlOn proceedm?, unless there. be 
n determination of 'a voluntary and knowing Walver of a conshtu-
tional right, neither a federal nor state prisoner may be, held to have 
procedurally forfeited his. claim. :. As a result, desplte .an app~l~ 
late court's prior. decree of procedural forfeiture, the Issue, \~'iL 
eventually have to be determined in a separate, post ,convlC~on 
collateral action, An immediate evidentiary hearmg mlght deLer
mine a knowing waiver or aJternatively, if not a waiver, the ab
sence of factual merit to the constitutional claim. On the other 
hand if th~re be merit to the belated constitutional claim, it be
hoov~s all courts to hear the claim as soon as possible, If in a post 
conviction motion the defendant is l.ater granted a new trial be
cause of the constitutional claim, the earlier appellate review on 
the merits becomes a wasted and senseless procedure, Thus, in 
both federal and state courts, when a belated constitutional claim 
requiring an evidentiary hearing is initially raised after notice of 
appeal has been filed or on appeal in the appellant brief itself, 
a procedure to facilitate its disposition is needed. 

This suggestion does not in any \vay lose sight of the fact that 
a petition for a writ of habeas corpus and a post conviction motion 
are collateral proceedings. Neither remedy is a substitute to chal
lenge the verity of the trial itself and both are generally considered 
to be separate civil proceedings, as distinguished from the original 
criminal case. However, as Mr, Justice Clark said in Smith v. 

Bennett: 
We shall not quibble as to whether in this context it ~e 
called a civil or criminal action lor, as Selden lIas sald, 
it is "the highest remedy in law, for any man that is i~
prisoned" . . .. The availability of a procedure to regam 
liberty lost through criminal process cannot be made con
tingent upon a choice of labels .... S1 

The consolidation on appeal of a ruling on a post conviction motion 
with. a determination of issues concerning the m.erits of the criminal 
proceeding itself should rIOt present any obstacle. Of course, a lim
ited remand for un evidentiary heuriDG nn a constitlHi()n~ i claim 
first raised in the appellate brief of the criminal action itself would 
still be considered as a remand in the same criminal case and not 
a separate civil proceeding. In either event, whether the constitu
tional claim is first raised as a separate civil proceeding after notice 
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of appeal has been filed, or as a part of'the appeal itself, the issue 
should not be ruled untimely or procedurally forfeited. The 
sooner the issue can be determined, even though it requires a sep
arate evidentiary hearing, ,the more efficient the admini.strative 

. process becomes. . 
A pl'ocedur~ exists under Federal Rule of Civil Procedure 60 (b) 

whereby in civil cases, upon a known mistake or error or new 
. evidence, the trial court may review a previous judgment even 
though an appeal has been filed. t The district court is directed 
to conduct a hearing on the issue raised; and in the event the dis
trict court is disposed to rule favorably to the moving party, the 
appellate court requests that the. district court certify the same to 
the court. Then the appellate court remands the entire case and a 
useless appeal is circumvented. In the event the lower court denies 
the motion, the denial is then handled as a separate judgment and 
a neW' appeal is filed. The parties generally stipulate .that the new 
appeal will be. consolidated with .the prior appeal for an appellate 
determination of both issues. As a result, only one appellate 
hearing is necessary. Similar procedures could be adopted for 
handling post con'.Viction petitions in both federal l-nd state pro-. 
ceedings. 

The more immediate the attack made upon a constitutional 
denial, the bettet' the safeguard for both the individual and the 
state and the m.ore efficient and expedient the corrective process. 
Thus, if properly implemented, a limited appellate remand rule 
has many practical merits: (1) the various and sometimes numer
ous belated post conviction eVidentiary hearings would be 
thwarted; (2) a motion prior to a final appellate review on the 
merits would be encouraged; (3) the remand would come at a time 

. when the evidence is fresh and witnesses are still available for an 
evidentiary hearing. or a new trial should it be required; (4) the 
strategy of the attorney would still be fairly well known by all 
parties, as well as by the court itself, so the "bypass" issue wo'uld 
usually be much simpler to settle accurately;' (5) the petitioner 
would at all times be represented by either his trial or appellate 
attorney at the remand hearing; (6) the cumulative effect of the 
claimed constitutional error COUld .. be better reviewed in its true 
"setting" for determination of whether there was harmless constitu
tional error beyond a reasonable doubt;· (7) in the event a new 
trial was ordered by the trial court, useless appellate review could 
be avoided; and (8) the remand procedure would result in consoli
dation of issues on appeal and avoidance of delay in exhausting 
remedies. 
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(2) .A Unitary System of Review 

National Advisory Commission on Criminal Justice 
Standards and Goals, Report on Courts (1973, Daniel J. 
Meador, Task Force Chairman) 

Chapter 6: Re~ie\'V o'f the Trial Court Proceedings* 

Because :l conviction of crime imposes a !>erious 
::.ligma upon a person in the eyes of society and often 
results in the loss of liberty, there is a widely 
shtll'cd view that determining guilt and' fixing pun
ishment'should not be left to a single trial court. 
The interests of both society and the defendant are 
served by providing another tribunal to ~view the 
trial court proceedings to il1sure that no prejudicial 
error was committed and that justice was done. 
Review also provides a means for the ongoing devel
opment of legal doctrine in the common law fashion, 
as well as a means of insuring evenhanded admin
istration of justice throughout the jurisdiction. Func
tionally, review is the last stage in the judicial pro
cess of determining guilt and fixing sentence. Like 
the trial proceeding, it should be fair and expedi
tious. 

The review stage, like other aspects of the crim-
inal process, is in trouble. Several decades ago ap
peals were taken oniy in a minority of cases, and 
co\1ateral attacks on convictions were relatively rare. 
The current picture is strikingly different: in, some 
jurisdictions more than 90 percent of all convictions 
nn~ appealed, and collateral attack is almost routine 

.Task Force member Stanley C. Van Ness dissents from 
this chapter of the Report. His views all the subject of this 
chapter appear at the end of the, Report. 

in State and Federai courts. Courts are handling 
appeals under procedures that hav(;. changed little 
in the past hundred years. The, prmS~ss is cumber
some and fragmented; it is beset with delay. Both 
State and Federal courts are threatened with inun
dation. Even now, the vast increttse in workload is 
making it increasingly difficult for appellate courts 
to give to substantial questions the careful, reflec
tive consideration \l~cessary to the developmcnt of 
a reasoned and harmonious body of decisional law. 

The crisis in review of crim:nal proceedings has 
stimulated a number of works suggesting improve
ments 1n particular aspects of the present structure. 
Those who want to improve the review procedure 
can refer to such sources as the reports made by 
the American Bar Association Project 011 Stand
ards. for Criminal Justice dealing with postconvic-' 
tion remedies, appellate review of sentences, sen
tencing alternatives and procedures, and criminal 
appcals. The Commission thinks the suggestions 
made in these reports for improving' the eXlsting 
structure of direct appeals and collateral attack 
are excellent. 

This chapter contains a 'much more far-reaching 
proposal, which the Commission recommends be 
t.ried on an experimental basis. The suggestions 
made are novel and controversial. However, thl~y 
may bring finality to criminal convictions through 
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procedures that are both expeditious and fair. 
A? appeal still is seen as a new, separate pro

ccedlllg that must move in a prescribed manner. 
Collateral attacks, which begin in trial courts and 
move up the appellate ladder, are viewed as still 
another separate proceeding. one that labors under 
concepts de.rived from common law writs never 
contemplated as devices for review. of criminal con
victions. The review process is complicated still 
further by our system of federalism with its du'al 
set of courts and thc Federal constitutional overlay 
of State criminal procedure. 

Review Process 

The review process, as it has developed in Ameri
~an State and Federal courts, is afBictcd with two 
mtcrrelated defects. On the one hand traditional 
or di~ec~ appellate review is circumscribed by rules 
that IHTIlt the court's consideration tb mattc's in the 
trial record and thereby prevent a total r~view of 
the case. Matters outside the record cannot be con
sidered even though they may undercut the legality 
of the conviction. On the other hand; ano partif,l!ly 
as a result of those restrictions, the defendant not 
only has an opportunity to obtain collateral review, 
but. he can seek, and somctimes obtain, multiple 
reVIC\VS. 

. A State defendant can pursue collateral litiga
tion through both State and Federal courts. ,On 
Fed,eral habea~ corpus the courts have been skepti
cal about relymg on prior adjudications and have 
been reluctant to insist on adherence to procedural 
rules governing the assertion of issues in the regular 
course of trial and appea\. The result of this re
view system has been a substantially increased bur
~c.n o.n la~vyers. and judges, a protracted period of 
IttlgatI~n followmg the trial court judgment-often 
extenchng over several years-and the erosion of 
finality in convictions. 

. For a State criminal case this complicated re
view scheme may have as many as 11 steps, some 
of which can be repeated. Although not cvery case 
g?es thro~gh each of these steps, they are all poten
tlally avaIlable, and it is not uncommon for a de
fendant to pursue at least four or five. They are: 

1. New trial motion filed in court where con
Viction imposed; 

. 2. Appeal 10 State intermediate appellate court 
~In Stat.es where there is no intermediate appellate 
court thiS step would not be available); 

3. Appeal to State supreme COUl:t; 
. 4. Petition to U.S. Supreme Court to review 

State court decision on appeal; 
5. Postconviction proceeding in State tria! court; 

6. Appeal of postconviction proceeding to State 
intermediate appellate court; 

7. ,Appeal to State supreme court; 
8. Petition to U.S. Supreme Court to r~view 

State cOllrt decision on appeal from postconviction 
proceeding; , 

9. Habeas corpus petition in Federal district 
court; 

10, Appt;al to U.S. Court of Appeals; and 
11. PetitIon to U.S. Supreme Court to. review 

court of appeals decision on habeas corpus petition. 
The .actual operations and interplay of review 

proceedmgs are more complex than this listing sug
gests. Some convictions are not appealed at all 
~thers are subject t? a number of these steps severai 
tlm~s over, and wllh respect to some convictions, 
revIew may proceed simultaneously in more than 
one court system. 

Curio'usly, despite all the variations of review 
, available, the sentence itself-often the most im

portant feature of the case-cannot be r'l!viewed 
at all in most American jurisdictions. 
. The. result of these limitations arid fragmenta
tl~ns IS a dr~w~out, sometimes never-ending re
y.,:w cycl~. T~ls In turn bring~ the criminal process 
1010 public disrepute and leaves conVicted defen
dants with feelings of injustice mixed with illusory 
hopes that another round of review will overturn 
[he conviction. 

What is needed, in the view of the Commission 
is ~ot merd?, an effort to accelerate the existin~ 
r~vlCw machlO~ry. Rather, it is necessary to con
SIder a restructuring of the entire process of review. 

The basic premise of this cbapter.is that there 
sh~uld be a single, unified review proceeding in 
whIch all arguable defects in the trial proceeding 
can be examined and settled finally, subject only 
to narrowly defined exceptional circumstances 
where there are t:;ompelling reasons to provide for 
~ further review. Standards 6.1 through 6.4 estab
lIsh the concept of a single, unified review: an amal
gamation into one proceeding of all issues that are 
now litigated. o~ Dew trial motions, direct appeals, 
and postconvlchon proceedings. The new trial mo
tion is abolished, and the traditional distinction 
between direct appeal and collateral attack is 
ab"mdoned. 

The greatly expanded, unified review procedure 
would b: h~ld as expeditiously as possible after trial. 
Th~ revIewing court would have the authority to 
revIew not only the legality of all proceedings lead
ing to the conviction and all matters that may now 
be asserted on new trial motions, but also errors 
and defects not apparent on the trial record and 
even potential errors that were not asserted as such 
at trial. Esser-tial to this expanded review are the 
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standards providing the reviewing court with a full- ' 
time professional staff charged with the responsi
bility for ferreting out all arguable issues in the case, 
whether or not asserted by the defendant and his 
attorney. The sta~ would monitor each case to in
sure timely compliance with the reviewing court's 
rules, and the reviewing court would be permitted 
to vary the process of its review according to the 
nature of the case and the substantiality of the 
issues involved. ' 

Reviewing Courts 
This unified review proc~eding-the first, and 

for most cases the last, stage of review-takes place 
in what is here called thl;' reviewing court. This 
term is used instead of appeal and appellate court 
to make clear that many of the traditional notions 
about appeals are being discarded. The new uni
.(jed proceeding has unique characteristics, and 
should not be encumbered with concepts drawn 
from !), different setting. To make such a single re
view final as well as fair requires a \\'holly new way 
of looking nt the proceeding. The Commission be
lieves it is possible that traditional American ap
pellate procedures cannot accomplish these objec
tives since they confine the appellate court to the 
record made at trial and do not permit the wide
ft1nging scrutiny of the ca£.c that is essential if the 
~ingle review is to be ,fair as well as final. 

If the expanded, unified review proceeding pwves 
sllccessful in providing a comprehensive review of 
criminal convictions, jurisdictions then should seek 
to implement the substantial limitations on addi
tional postc56'viction review contained in Standards 
6.5 through 6.8. Designed to complement the uni
fied review proceeding, these standards provide that 
a second stage of review should be available only in 
exceptional and narrowly deflOed circumstances. Re
ferred to here as further review, this stage would 
consist in State criminal cases of more thUlt one 
step. I3ecause of the' Federnl system, one further 
review could occur in the State courts, and an addi
tional further review might be available in Federal 
court, but only if the circ~101stances set out in Stand
ard 6.5 are present and if certain Federal issues are 
involved. 

This chapter deals only with the judicial recourse 
available to a convicted defendant. It does hot 
address itself to such, matters as the availability of 
executive clemency or conditional release or dis
charge by parole authorities. These matters arc 
beyond the scope of this .report. 

The term frivolous appeal is not employed. It 
has invidious· connotations, and some lawyers and 
judges are of the view that there arc few, if any, 

genuinely friv~110us appellate cases. On the other 
hand, there are vast numbers of appeals and post
conviction petitions that contain 1,10 issues of real 
substance. These issues may be nonfrivolous by one 
view, but they involve so little substance or diffi
culty that a decision on them can quite readily be 
made by any judge. The term used here for such 
issues is insubstantial. The contrasting term is sub
stantial, that is, issues that are genuinely arguable 
and that require significant judicial attention. 

IMPLEMENTATION 

The review structure embodied in the standards 
is an integrated scheme. The limited availability of 
further review is fair and feasible only because of 
the wide-ranging scope of the initial review. If the 
initial review proceeding does not encompass new 
trial motion grounds and postconviction grounds, 
then the furt!)! ., review could not be restricted as 
it is here. Th, broad scope of the initial review is, 
in turn, workable only if the reviewing court is pro
vided with a professional slaff and if :t employs the 
flexible procedures provided for in these standards. 

The key element is thG unified review proceeding 
in the reviewing court, and the establishment of such 
a court should be the first step in the implementa
tion of these standards. This restructure of the first 
review in a criminal casE. carr be accomplished by 
legislative enactment, and in many States (as well 
as in the Federal courts) a statute probably would 
be required. In some States, however, where the 
courts have c:xtensive rulemaking power and are 
prepared to exercise those powers vigorously, uni
fied review might be effectuated by court-promul
gated ru!e,; Tn any event, a new court need not be 
created. An existing appellate court can be utilized; 
the standards carl be implemented by enlarging its 
powers, altering its procedures, and providing it with 
staff. 

If and when it has been established that the uni
fied review procedure works successfully, the limi
tations on the scope of further review should be 
adopted. This, too, will necessitate the enactment 
of a statute in many jurisdictions. The scope of 
Federal habeas corpus could best be brought in line 
with these standard:; by an act of Congress amend
ing the existing habeas corpus statutes in Title 28 
of the United States Code. It is possible, though it 
would be slower nnd less certain, that through a 
series of cases the Supreme Court might be per
suaded to reshape the present habeas corpus prac
tice as defined in the case law. 

The major obstacle to implementing this chapter 
is likely to be its novelty. Reform of the judicial 
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process is difficult and slow. Lawyers and judges 
arc reluctant to abandon the familiar for the new 
and untried. Thus, the Commission does not ad
vance this chapter as a Proposal it would like to 
sec implemented as soon as it would be mechani
cally feasible in all American jurisdictions. Rather, 
the Commission urges some demonstrations and 
experiments putting. the' plan into active' operation. 
The Appellate Justice Project of the National Cen
ter for State Courts, currently underway, may shed 
light on some features. of these pr.oposa!s. Other 
projects should be designed and funded to . provide 
for the bench and bar a working example of the 
standards in operation. 

The standards restricting further review are likely 
to be opposed on the ground that they will unfairly 
shut off redress for violations of constitutional rights. 
The best answer to. this conc.ern is the prior imple
mentation of an effective, vigorous reviewing court 
with the powers and procedures contempiated here. 
Projects demonstrating and experimenting with these 
procedures would be useful for evaluating the valid
ity of this concern. 

The creation of a professional staff in the review
ing court will require funding. Funds will be neces
sary to provide compensation for the staff lawyers 
and thei( secretarial help and for necessary equip
ment, housing, and administrative support. Under 
the Appellate Justice Project of the National Center 
for State Courts funds are being provided, through 

. an LEAA grant, to provide a professional staff fO( 
a 2-year period to appellate courts in Nebraska, 

Illinois, New Jersey, and Virginia. The project is 
designed to demonstrate the utility of a central staff 
and to experiment with certain innovations in appel
late court operations. This project should do much 
toward gaining acceptance of the staff concept 
among judges, lawyer&, and legislators throughout 
the country. 

The standard on controlling opinion writing and 
limiti~g publication of opiniohs can best be imple
mented by court rule. This has been done in Cali
fornia and New Jersey. 

A significant educational effort is essential to the 
implementation of these standards. The full ramifi
cations of the concept of unified review are not 
easily grasped and the potential salutary conse
quences of it arc not immediately apparent. Ex:' 
planations and discussions, coupl~d with one or 
more visible working models, will be needed. The 
American Bar Association has sponsored and en
couraged programs on a State, regional, and national 
basis to bring about adoption of its Standards on 
Criminal Justice. An effort similar to that will be 
necessary in connection with these standards. Per
haps colhlborative ventures with the American Bar 
Association could be arranged. Or, separately spon
sored programs could be planned. The most effec
tive educational leverage might be funding provided 
to a court or a State directly to implement these 
stnndards. One or more pilot projects could prove 
the' workability of the scheme and diminish its 
novelty, and thereby overcome the main obstacle 
to implementation. 

Standard 6.1: Unified Review Proceeding 
Eyery convicted defendant should be afforded the 

ul'purlimHy (U oLtaili one full filitl lair judicial H:

"iew of his conviction and sentence by a tribunnl 
uthcr than that by which he W!lS tried or sentenced. 
Review in that proceeding should extel1d to the 
el1tire case, including: 

1. The legality of nIl proceedings leading to the 
conyiction; 

2. The legality and appropriateness of the sen
tence; 

3. Matters that have heretofore been asserted in 
motions for new trial; and 

4. Errors not apparent in the trial record that 
heretofore might have been asserted in collateral 
attacks on a conviction or sentence. 

Commentary 

featurcs of the existing systcms. At the same ti~ne, 
Ihe standard asserts that the defendant has a nght 

only to a single (cview. This review should be in a 
tribunal other than that in which the case was tried, 

in order to provide a fresh, detached scrutiny of the 
trial procet:tling::.. thereby cllhancing the justice of 
the criminal process as well as the appearance of 
justice. 

The review proposed by this standard would ex
tend to all proceedings leading to the conviction 
and sentence. It would be available to defendants 
whose convictions rest upon pleas of guilty as well 
as to those convicted by juries or by courts sitting 
without juries. It embmces all matters that have 
customarily been reviewable on appeal. But the 
scope of review is much broader because of sub-
paragraphs 3 and 4, eXplained below, whereby 
review is not restricted to matters of record. 

Review also would extend to the legalitv and 
appropriateness of the sentence. Less th;n ; third 

This standard reasserts a defendant's' right in of the Statcs currently provide any means for re
every case to obtain a full and fair review. It pre.: viewing the propriety, or appropriateness, or exces
!.crvcs that right-indeed, gives added meaning to siveness of the sentence. Yet the concept of sllch 
jt::;-V{hile also striking directly at the undesirable sentence review now is endorsed widely. 
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Review also would extend, under subparagraph 
3, to matters currently reviewable only if initially 
asserted in a new trial motion filed in the trial 
court. The review proceeding under this standard 
nb~o~bs the new trial motion in order to give effect 
16 the concept of a single, unified review. Once 
the sentence is imposed, and the basic trial court 
proceeding thereby concJuded, control of any fur
ther litigation of any issue should pass to the re
viewing court in the single review proceeding. This 
compresses two steps into one. 

In many jurisdictions new trial motions are made 
in nenrly every criminal case as a matter of routine. 
Few are ever granted. But under many procedural 
~~~tCllls, the appeal cannot go forward while a new 
Inal Illotion is pending. Weeks often pass before 
such motions are ruled on in the trial court. Thus 
the major practical effect of the new trial motion is 
to delay the flow of the appeal, with virtually no 
countervailing benefit. It is a time-consuming step 
that should be eliminated. 

The fUnctionally useful roles served by the new 
trial motion can be dealt with throu!.!h the review
ing court. A procedure is needed for ~putting before 
the trial judge issues he should decide because they 
call for a discretionary assessment based on his 
firsthand observation in the trial; those issues may 
be inappropriate for initial resolution by a review
ing court. A new procedure for accomplishing this, 
in place of the existing new trial motion, is set out 
in Standard 6.3. Another function currentist served 
by the new trial motion is to provide a me"ns of 
getting before the judge-and into the trial record 
-evidence not introduced during the trial that 
might justify setting aside the conviction. Examples 
are newly discovered evidence bearing on the issue 
of guilt, evidence of juror misconduct, and evidence 
of knowing use of perjured testimony by the prose
cutor. Handling of issues of this sort under the ex
pan:ive concept of the single revie\v is provided 
for m Standard 6.3 (1) and (2) explained below. 

Scope of Review 

The review proposcd in subparagraph 4 .... euId 
extend to errors and defects not apparent in the trial 
rec~r?, which, under existing arrangements, may 
be lItigated only through postconviction or collateral 
proceedings. If effectively administered, this con
cept would go far to\vard reducing later efforts by 
prisoners to attack their convictions. In the course 
of the first review the reviewing court would affirma
tively discover and dispose of all conceivably argu
able defects in the trial proceeding, even thoU!:!h 

they may not have been asserted by the defendant 
and do not appear in the record. Giving this novel 
scope to 'the initial review is consistent with, and 
indeed essential to, the concept of the single, uni
fied review proceeding and to the concept of review 
of the case rather than of the record. This!icope is 
necessary also in order that a high degree of finality 

, can be attached to the reviewing court's disposition 
of the case without unfairness to the defendant. 

Subjecting every casc to the expansive review 
prescribed in subparagraphs 3 and 4 will not be easy. 
Such review is novel in American practice, although 
it resembles the scope of review in English criminal 
appeals, where there is no new trial motion and no 
posteonviction procedure. This concept of reviewing 
goes beyond the American Bar Association Stand
ards Relating to Criminal Appeals. While tbe A.B.A. 
standards are consistent in many respects wir.h fea~ 
tures of these standards, they are premised on the 
traditional conception of the direct appeal as being 
a review of the trial court record. Standard 6.3 pre
scribes the procedural characteristics which a re
v'iewing court should have in order to make the 
exercise of this authority feasible. But even though 
effective implementation of the idea will be difficult, 
strong efforts should be made in that direction by 
the reviewing court. The idea is central to the effort 
to reduce fragmentation and to reintrodl,lce finality 
in the review process. 

The unified review proceeding would serve as a 
substitute for present postconviction procedures. If 
a defendant who did not seek review immediately 
following conviction and sentence later desired to 
attack his conviction or sentence, his remedy would 
be the review procedure provided in this standard. 
His failure to take earlier action might bar him 
from raising some or all issues he wanted to assert. 
Should the reviewing court refuse to reach the 
merits of issues asserted, the defendant's remedy 
would be to seek the further review provided for in 
Standard 6.5. Whether the failure to assert the 
matter earlier would bar relief in these further re
view proceedings is dealt with in Standard 6.8. 

If a defendant had unsuccessfully invoked the 
review procedure provided for in this standard and 
later cie<;ireci to seek relief again, his remedy aiso 
,would be the further review procedure set out 
in Standard 6.8. If the chapter were to bcfully im
plemented, all attacks upon conviction and sentence 
would be either review proceedings or further re
view proceedings. Special postconviction remedies 
would not be necessary. 
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The reviewing comt shoulci have II full-time pro
fl'~',ional start of lawyers, r('sponsilJle directly to the 
jud~e:", to perform the following (unctions in review 
of criminal cases: 

1. l\Ionitoring. The staff should affirmatively 
monitor ('uch case to insure that the cm\rt's rules 
nrc complied \vith and that there is no unnecessary 
delay in the re"it!w process. 

2. Shaping the Record. The full trial transcript 
1>houhl be expeditiously provided the reviewing 
court, and the staff should take action to insure 
thut thosd portions of transcripts, trial court papers, 
and oiher matters that are essential to a full and 
fair adjudication of the issues arc pllt before the 
judges. 

3. ldcntification of Issues. The sln{)' should take 
nllirn13tivc !>lcps to discoyer all arguable issues in 
the ca~c, eYCll though not as~crted by defendant and 
not appnrent on the record, so that al\ matters that 
l1\i~ht be asserted Inter as a basis for further review 
('an he cOllsidered and decided in the initial review 
procct'.\ ing. 

-to Scrcening. The staff should rcview all cases 
la'fore they arc considered hy the judges and rec
,tllllmcl1d appropriate procedural ~teps and disposi
lioll; Ihe staff should idcntifv tentatively those cases 
Ihat ('ont!.lin only Insllb~hll;lial hsucs' and should 
prepare recommended disposit..ional orders so as to 

permit the court to dispose of ihem with a mjnj
mum inv~lve.~ent of !udidal time, th~reby leaving 
for fuller JudiCial consHleration those cases of argu
able merit. 

The function of tbis staff should be to supple
ment rather than replace the work of attorneys rep
resenting the prosecution and the defendant in each 
casco 

Commentary 

p:s ~ppellale caseloads have grown, so has the 
realtzutlQI1 that the judges need mOre assistance 
than can be provided by their personal law clerks 
and the c~urt clerk's office. Judges' time should be 
devoted pl'Imarily .t? deliberation on the legal prob
~el11s and ~he Wrillng of opinions on substantial, 
Import:lDt I~sues. 1I.fnny administrative and pro
ce(~llrnl details do not require the direct altl~ntion 
of jud~cs, SUCh minters can bc handled by n central 
profe~slon;ll staff . .\10rcovcr, in criminal cases. leay
mg all matters to the pull and haul of the ml\:crsary 
procc$~ ha!; produ:cd delnys and made judges' jobs 
mQre time-consuming. StafT attorneys are useful to 
any appcll:!lc court. but tbey are essential to the 
concept of a single re\iew of the case, cmbodied in 
tbese st~ndards, if such review is to be expeditious 

and is to embrace all i~sues heretofore asserted in 
new trial motions nnd, po~tcol:\'iction proceedings. 
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Wh'i1e the En!;lish system of tailoring the trun~cript 
to the issues prt.';'>C'ntcd on appeal has ~omr: mcr it, 
American judges and lu\vyers want the entil't~ tran
script of the trial proceedings in most criminal 
appeals. This is desirable-indeed necessary-if the 
unified review proceeding is to be fully effective. 
Delay in transcript prepnrL1tioncould deluy the rc
view proceeding. But it is possible tha~ transcript 
preparation can be accelerated SUbstantially. (See 
the section of this 'chaptcr on Recommendations.) 

Identification of Issues 

The staff should take affirmative steps to identify 
all potential issues in the case, even though they 
were not asserted by the defendanl and are not 
apparent on the face of thc record. Performing this 
function effectively is essential if further review is 
to be limited. As· to alleged constitutional defects 
in proceedings leading up to conviction and sen
tencc, there is a widely accepted notion that the 
defendant at somc point should be provided an 
opponunity for a hearing. Fnilure to provide thnt 
opportunity in the regular course of trial and appeal 
has been one of the causes of growth in postcon
viction jitignrion. This standard contemplates that 
once review is sought, the revkwing court, through 
its staff, will probe the entire case to spot any 
arguable issues that may be beneath the surface. 
Such issues then will be resolved in the review pro
ceeding, thereby making it feasible and fair to pre
clude a later assertion of the same points. 

Various procedures might be devised for carrying 
out this function. The judges and the court staff, 
for example, might design a checklist type of ques
tionnaire to be submitted to each defendant and 
his lawyer. The questionnaire would attempt to list 
all the typical contentions made by defendants in 
criminal cases-especially those which abound in 
postconviction proceedings. On every point the de
fendant and his lawyer could be asked to indicate 
whether they claim any irregularity or illegality; a 
space could be provided for them to state the fac
tual basis of any such claim. The form could carry 
the advice that this was the sole review to which 
the defendant had a right and that only in excep
tional circumstances would points not asserted be 
reviewable thereafter. 

Where points disclosed by this means, or other 
sorts of probing, are nOt· presented by the trial 
record, the staff would take necessary steps to ge' 
before the court the information necessary to decid( 
the issues. The staff, for example, could direct 0: 

invite .the lawyers to submit relevant matter by docu 
mentary ~vidence, affidavits, or the testimony 0 

witnesses. -x*~ 



Standard 6.3; Flexible Review Procedures 
TIle rcyiewing comt should utilize procedures tbat 

w .. u fle,;iblc and that can be taHofl;'d in each CUile 
hy the stan ami (he juugcs to insure m:xiii1uii1 fair
ness, expedition, and finality through a single reyiew 
of the trial court pr(Jceeding. The review procc
c.1l1r<:s ~,houJd provide for: 

1. Receiving and considering new eyidence bear
ing on the issue of guilt, or on the sentence, or on 
thc legality of the trinl court proceedings, which 
could 1I0t rcnsonnuh huve oeen olfered at trial; 

~. Rcfel'rai hv tl;e revicwing court to the trial 
judge or those issues tilat'the re\'ie\\ ing court deems 
appl'oprinte for the trial judge to decide; 

3. Means of identifying and deciding all argua
hlc points in t he case, whether or not npparent on 
the recortl, that heretofore haye been giOunds for a 
collalrral attack On the conyiction or sentence; 

4. Internal flexibility permitting the reyiewing 
court to control wriUen bl1'icfs and oral argument, 
including leeway to dispose of the case without oral 
firgulllent or on oral argument without HTitten briefs 
all ~OIllC or all of the issues; 

5. Authority in the reYiewil'lg court, at its dis
. crctioll, to require or permit the presence of tbe 
defeudant at a review hearing; 

6. Authority in the reviewing court, for stated 
feftSOnS, to substitute for the sentence imposed any 
other disposition that was open to the sentencing 

court, if the defcodtmt has asserted the excessive
ness of his sentence as error; and 

i. /iUthurlij i:i the: revic"iyjng cuurt, for Btatcd 
reasons, to set aside the conviction or remund the 
case for a new trial, even though the conviction is 
supported by evidence and there is no legal error, 
if, under all (he circumstances, th2 reyie\\ ing court 
determines that the conviction should not stand. 
The rcvie\\ing ,<.:ourt should be given the authority 
to affirm 11 co miction dcspite the existence of error 
if to di) so would not amount to a miscarriage of 
justice. This power should be exel'cised more fre
quently to speed finality. 

Commentary ~;f *' 
Flexible and distinctive procedures for criminal 

review arc especially important in implementing the 
concept of unified review, under which provision 
must be made for receiving evidence outside the 
record and spotting issues not asserted by the de
fendant. There is an inrerreiationship belw\!cl1 lilt.: 
flexible procedures provided for in this standard and 
the staff functions contemplated in Standard 6,2. 
Each is dependent on the other. 
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Suuparagraph 1 

T~le ~rocedures s?ould provide for receiving and 
consIderIng new eVIdence, under the direction of 
the staff or the judges. While receiving new evi~ 
dence after conviction and sentence is novel to Amer
ican appellate courts, it is not novel to the review 
proces~ as a whole, Trial judges have always been 
authOrIzed to hear fresh evidence on new trial mo
tions~ ~nd new evi?cnce is often offered in post
cOnV)~tlOn procecdIn¥s, These standards simply 
combIne. al~ such revI~w Into (,1 sin&.le proceeding. 
The reVICWIng court wIll b€ dOIng no more in this 
regard than has previously been done in the fraIT
menled review pattern, The same substanti~c 
grounds of attack on cOllvictions and sentences will 
be applied, as well as the same rules of relevance 
?I'ld admis:ibility of evidence. However, the review
mg court IS not to try the case de novo' thus the 
receipt of ~vidence is restricted by the p~oposition 
that the eVidence could not .reasonably ha\'e be':n 
offered at trial. 

Subparagraph 2 

Even though the defendant will present to the 
reviewing court all grounds of attack on the trial 
proceeding, sound functional and institutional rea
sons may dictate that the trial judge's ruling be ob
tained initially on certain issues. These issues are 
likely to be those calling for an assessment of the 
impact of an alleged irregularity in the trial result 
lhat could best be made by a judge at the scene, or 
those calling for the exercise of discretion of the 
kind traditionally'accorded a trial judge. This stand
ard provides that if the reviewing court deems an 
issue to be of this type it can refer the issue to the 
trial judge. 

The concept of the single, unified review is pre
served ,because the entire case comes fil'st to the 
reviewing court; that court has control over all is
sues. The court retains jurisdiction in the rcvif".'l 
proceeding pending the trial judge's decision' on the 
i5sues dispatched to him, If .the trial judge should 
grilllt relief to the defendant, the reviewing court 
may need to decide notrung else. If the trial judge 
rules against the defendant, the reviewing court can 
review that ruling and also take up any ~ther i:;sues 
remaining in the case. 
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There will be some wasted ellort when issues 
ultimately addressed to the triRI judge are first sub
mitted to the rcvie\':ing court and thel1 rli;;o<ttched 
to the trial ,iudge for Glitiai acuoh, '1 he .UL:Cil:,ioiial 
use of such a procedure is necessary, however, if 
the motion fOi a new trial is abolished, The few 
remands that will occur under the proposed review 
procedure are a small trade-off for the elimination of' 
the substantial delay caused under the existing sys
tem by the almost inevitable routine motion for a 
new trial. It is basic to the con<.;l:pt of unified review 
that there be one court to which all possible grounds 
[or attacking a criminal conviction must be expe
ditiously presented. 

Subparagraph 3 

Since many issues raised under eXlstlllg habeas 
corpus and other collateral procedures have not 
been asserted at the time of original trial and appeal, 
and may not have been thought of at that time by the 
defendant, th\!re must be a mechanism for discov
ering all sllch latent issues if the single review pro
ceeding is to achieve its objectives of cutting off 
!:lter review. Staff can play an important role here, 
us described in the commentMY to subparagraph 3 
of Standard 6,2, Such staff action and t1exibility of 
procedure arc necessary to implement subpara
graphs 3 and 4 of Standard Cd, The public interest 
in a simplificd, shortened review process justifies this 
departure, as well as other departure~ in these stand
ards, from the strict adversary system. 

Subparagraph 5 

The presence of the defendant himself may some
times be desirable or necessary at a. hearino b)' the - "" reviewing court. In dealing with issues traditionally 
dealt \'lith on new trial motions and postconviction 
proceedings, the reviewing court mav have to con
sider matters outside the record. Sin~e that will in
volve the submission of new evidence, fairness re
quires that the defendant be prescm, Moreover, the 
dcfenchU1t himself may need to testify or desire to do 
S0 as to certain issues. In English criminal appeals 
the defendant customarily is present at the hearings, 
This matter is best left to the reviewing court's dis
cretion in each case, but the court's ~ authority to 
have the defendant present and the appropriat;ness 
of such practice should be recognized. 

Suuparagraph 7 

An American appellate court normnllv is given 
the authority to overturn a conviction onlv"' if th;re is 
legal error in the record or if the evidenC'e is insuffi
c,ient to support a finding of guilty, Under this prac
tIce the court has no power to set aside the COD\'ic

tion or remand the case for a new trial simply to 
prevent. a miscarriage of justice, The consequence 
IS that l!1. a case where the court is convinced that 
the conviction works an injustice it is driven artifi
cially to find some legal error on which a reversal 
can respectably be based, even if this necessitates a 
distortion of legal doctrine, The more straightforwnrd 
approach embodied in this standard gives to the 
~ourt the power to deal with the conviction directly 
111 terms of injustice. 

The English Court of Appeal. Criminal Division 
has had :;t".tutory authority of this sort since 1966: 
That (nllrl IS e~lpowercd to quash a guilty verdict if 
the court cOJ:sld.crs "that under all circumstances 
of 'he case It IS un:afe or unsatisfactOry." The 
po':"',er ,fl:l~' been exc'fclsed ,sparingly. But its avail
~bll'ly I~ a salutary ]!JrotectJOn for the innocent and 
61 valuable (!evic~ for use in the occasional ease 
''',hert' there IS eVIdence enough to SUpport the ver
d~ct and no legal error, yet the circumstances COrt

\'~'1ce (h~ al:pcl~atc judges that conviction is incon
~1~r~M'\\'J!h JlJstl~C, Under this standard, the review
I~g l';~llrt cl)uld eIther quash the conviction and enter 
F',nal )lllft:lJll'nt for defenda,lt or set aside the convic
f,on .intI 1l'llland for u new trial. 
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Standard 6 .. 5; Ex~eptional Circumstances 

Justifying Furth(~.r Revievv· 

After a reviewing court has affirmed a trial court 
conviction and sentence, or after expiration of a 
fair opportunity for a defendant to obtnin review 
with the aid of counsel, the cOl)viction and the sen
tence generally should be final and not subject to 
further judicial reyiew in an:. court, State or Federal. 
Further review should be a,vailable only in the fol
lowing limited circumstances: 

1. An appellate court clctermine!'i that further re
view would serve the puhlic interest in the <leYclop
ment of legal doctrine or in the maintcn:mcc of uni
formity in the application of decisiol}fli and statu
tory Jaw; 

2. The defendan~ asserts a claim of newly dis
co\'ered eyidcllce, which was not known to him and 
which cOllld not have heen discovered through the 
exercise of dUll diligence prior to wnc!usion of the 
unified reyiew proceeding or the expirntion of the 
time for seeking re" icw, and which in light of all 
the cvidfm.,·c raises sulJ~tl\ntial doubt as to defend
ant's guilt; or 

3. The defendant a~serts a claim of constitutional 
violation which, if "ell-founded, undermines the 
basis for or the integrity of Ihe entire trial or review 
proceeding, or impair!i the relbbility of the fact
finding process ut the tri~lI. 

CIHlllenge5 to State CO'Jr! convictions made in the 
Federal courts sh()uld he hc:nl'd by the U.S. courts of 
appeals. 

Commentary 

Tbese standards scek to remedy the ills flowing 
from fragl11l:nted review. lack 'Of finality, and delay. 
They du so by pre~cribing a ~,ingle reyiew proceed
ing embracing, all the issues traditionally dealt with 
on new trial motions. direct appeals, und postconvic
tion proceedings. The eilect'lve impkmentatiun of 
that concept will shonen re\ iew time and heighten 
finality by reducing later uttacks on convictions. l3ut 
even with u reviewing court of this sort functioning 
at the most efficient and eiIective level possible, 
there will still be exceptional circumstances in which 
a (urther review of certain issues will be justifiable. 
It is important, however, that any litigation beyond 
that in the reviewing court be narrowly limited to 
those situations in which th<.rt:: are compelling rea
sons for such further litigation, 

Further review of this sort might be justified in 
the interest of society, of the law, or of fumlumental 
fairness and justice to the defendant. This stundard 
de!ineates the issues or situations in which further 
review should be available. Unles~ a case comes 
within one of the three cntcgories spelled out here, 
the decision of the reviewing court should be finaL 
Executive clemency and parole would not be af
fected by these standards. 

This standard is applicab'le to the review of both 
State and Federdl convictions. While the ullal Feu
erul-State cou rt !'tructure complicates the rcview of 
Swte cnnviction,;. thc~e standards "cek to simplify 
the process and to reduce the occasions for and the 
scope of review presently available on haheas corpus 
in the Federal district courts. The traditional con
cept find tcrminology of direct appeal aI.ld co!latc:ral 
attack me discarded in favor of unIfied revIew 
proceeding and further review. 

If the conviction is rendered in a Federal court 
tht review proceeding and any further review would 
take placc entire:ly with.in the Federal judiciary. 
A conviction rendered in a State court, however, is 
s~bject not only to the State review proceeding and 
possible further rf'!view in the State court system, 
but it is also subject to further review in a Federal 
court if Federal issues are being raised ancl if one 
or more of the ci~'cumstances specified in this stand
ard are also present. Any review of a State convic
tion or sentence bv a Fed~!ral court will by its nature 
be further review: Such Federal review is discussed 
in greater detail later in this chapter. 

This standard docs not prescribe the precise struc
ture and procl::clural mechanics through which such 
further review is carried out, but only identifies those 
exceptional circumstances in which a li!11i~cd revil!'.v 
beyond. the initial reviewing court proceeulI1g should 
be allowed in any court, State or Federal. 

Subparagraph r 
. The first of the exceptional circumstances derives 

from the public interest in the ongoing development 
of the law, from institutional concerns in adminis
tering the court system, and from a desire for even
handed administration of criminal justice throughout 
the jurisdiction. These concerns have long been 

189 

accepted as proper bases for additional review. In 
States with a three-tiered judiciary the highest court 
typically is concerned primarily with review of this 
sort; review for error or safeguarding the interests 
of the particular litigants is carried out by inter
mediate nppellate courts. Examples of such arrange
ments may be seen in the judicial systelns of Cali
fornia, New Jersey, New York, and Alabama. The 
Federal judicial system is also constructed on this 
basis, with the U.S. Supreme Court being confined 
essentially to the kind of review defined in Standard 
6.5 (1). 

It is important to note here that the standard 
provides for further review of this type only on the 
decision of the appellate court. A party has no right 
to review in this circumstance. The initial review 
proceeding is designed to sutisfy his legitimate in
terest in a fair and legally corrcct trinl proceeding. 

For State conviction" further review on this ba.sis 
niay occur in :t State Llppcllal'~ COUl t after the re
vic\ving court\ lL:d~i(Jn. Thcrt:nfter. still further 
rcvic\,,:'D';]V occur 0'1 tlli~ ba<;:~ in thL' LT.S. Supreme 
Court, or 'in ;tny other Federal cOurt designated by 
Congress for lhat purpo~e. if [11.:: described intcre~t~ 
arc of Federal concern. This essentially preserves 
the avaiiabilil), of Ft:deral review over Stat(: con
victions of the type currently exerdsed by the 
Supreme Court. 

Subparagraph 2 

A second basis for further review is a traditioIlal 
ground for posttrail attack on cOlwictions-newly 
discovered evidence. Here the inLerest of justice in 
protecting those not guilty is su~l1ciently strong. to 
justify an exception to finality. The stand;tid carnes 
forward the longstanding conditions that the evi
dcnce was not known to the defendant in time to 
have been alTered curlier (up through the review 
proceeding) and that it was not discoverable by 
the exercise of reasonable diligence. These limita
tions are desirable in the interest of orderly prOl:e
dure lInd finality; a ddendant should bring forward 
all evidence that he can reasonably obtain in tbe 
rcgular course or trbi (ind review. 
~Since the primary purpose o[ this exception to 

the finality of the review proceeding is to protect 
[hc innocent, it is sound to make the availability of 
review on this ground depend upon the court's find
ing from all the eviuence, the new included, th~t 
therc is some basis for believlIlg the defendant IS 

not guilty. The formula of substantial doubt as to 
guilt seems appropriate to express. the degree to 
~vhieh the court should be persuaded on this point; 
it does not requir~ the court to conclude that the 
defendant is not guilty. 

In a State criminal case further review on a c1uim 
of newly discovered evidence bearing on guilt would 
normally· be available only in a State court, since 

the claim would not ll~lIally inv.)lv\; any federal 
iSSll~. These staJ1dard~ do not speUK to the question 
of which State court should perform the function of 
further review on lhis f!round or on the grounds . ., 
specifi,'rI in subparagraph 3 below. 

There are numerous' ways in which States could 
provide ~or further review. The job could be assignctl 
to t~e trtal court where the cOllvictioll was imposed. 
Or It could be performed in the reviewing comt 
where the review proceeding was conductetl (or 
coulrj have been conducted). The latter is more 
consistent with the unWed review concept, and seems 
preferable. The reviewing court is designed as the 
forum for consideration uf all issue:; in tGc case once 
the trial is conclUded. Thus, it is Jikdy to be in the 
best position to assess a claim for further review. 
This arrangement also would be consistent with the 
effort of these standards to abandon the notion of 
a postconviction proceeding as a separate, new round 
of litigation. 

Further review as contemplated by this standard 
~'ould ~ot be simply cxisting postconviction proceed
mgs WIth a new name, although it would embrace 
s~m.e of the matters currently litigated in postcon
vlctlOn proceedings. Rather, further review is an 
a~vanced stage of a unitary review process, per
mitted only in exceptional situations. 

The time within which further review must be 
sought under subparagraphs 2 and 3 of Standard 6.5 
is likewise not dealt "'ilh in these standards. Nor 
do these standards deal with possible bars to fur
ther review such as abuse of process or inequitable 
delay in assertion of claims. Opinion is divided on 
these and related issues. These arc all sub5idiary 
matters. The most important point is the basis for 
reviewing beyond the first comprehensive review. 

Subparagraph 3 

Subparagraph 3 of this standard deals with claims 
of constitutional violations made by convictcd de
fendants. These are the sorts of claims that have 
cau~t:J the enormous rise in postconviction l!tiga
tion in the last 10 to 15 years. Two parallel devel
opments underlie the existing situation. One is the 
expanded coverage accorded by judicial interpreta
tion of the Bill of Rights and the 14th amendment 
in their application to- criminal proceeding!:>. Almost 
any procedural point arising in a criminal case now 
can be cast arguably into constitutional terms. 

The other simultaneous development has been 
the broadening of the writ of habeas curpus in the 
Fede·;al courts as a mean~ of litigating such issues 
arising in State criminal pro:;etutiorls. The practical 
result is that Federal habeas corpus has become a 
routine layer of review in the State criminal process. 
Prior litigation of an i55ue is no necessary bar to its 
relitigation. Nor is the failure to rai~e a point at the 
proper time in the State court a necessary bar to 
Federal review, even though there was adequate 
opportunity to do so. 
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The consequences of all this have been to attenu
ate the finality of criminal judgments and to burden 
lawyers and judges with the task of litigating COI1-

. viclions that otherwise would have been settled. 
Even .if most postconviction litigation is disposed of 
on the papers and relief is rarely granted, the ill 
cfIects persist. Any elIort to rationalize, simplify, 
and shorten the criminal review Focess must direct 
attention to this situation. 

It is important that a defendant be accorded a 
full and fair opportunity to have his trial proceed
ings reviewed for all possible .errors or irtegulariti?s. 
But, generally speaking. justice does not reqUlre 
that he be accorded more than one opportunity for 
such review, even of constitutional issues, except in 
th\)se special circumstances \\'here overriding con
siderations are present. Sound principles of proce
dure, the interests in the finality of criminal pro
ceedings, and effective use of limited court an~ pr?
fessional resources point toward a restructunng 1D 

the direction proposed here. . 
Subparagraph 3 of this standard defines. the. cIr

cumstances in which a defendant's constitutional 
claims may be reviewed beyond the initial review 
proceeding. The standard takes as a premise that 
not every assertion by a convicted defendant of a 
constitutional irre<'ularity in the law enforcement or 
prosecutorial pro;ess leading to conviction ju~ti~es 
further review. This is somewhat contrary to eXlstmg 
Federal habeas corpus law. However, since the pres
ent scope of Federal habeas corpus rests on t~e 
court's construction of the habeas corpus statutes III 

Fay v. Noia, 372 U,S. 391 (1963), the proposed 
alterations in the writ's scope could be achieved 
either by congressional enactment or by judicial 
decisions reinterpreting the existing habeas corpus 

statute. 
The only Federal constitutional provision concern-

ing habeas corpus is the prohibition against suspen
sion of the writ except in cases of rebeJ1ion or 
invasion. At the time of the enactment of that con
stitutional provision the writ was unavailable to 
review a final judgment of conviction. Under this 
standard the writ' has a broader scope than that. 
Thus that a.;pect of the writ protected by the Con
stitution would remain unimpaired. 

A claim of constitu:ional violation that, if well 
founded is so fundamental that it undermines the 
basis ot' the prosecution or undermines the integrity 
of the trial proceeding should not be foreclosed by 
the review proceeding. An example of the fonner 
is a claim that the statute under which the prosecu
tion was brought is uncon~~'tutional. An example 
of the latter is a claim that the defendant was not 
represented at trial by counselor a claim of mob 
domination of the trial. 
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A constituUonal violation may not be of that 
type, yet it may still endanger the. r~liability o~ !he 
factfmding process. Thus the conViction may elttler 
work an actual injustice or leave the appearance ~f 
such injustice. The conccpt of this type of consti
tutional violation has becn articulated by the Su
preme Court. The Court has made the relatio~s~ip 
to factfinding reliability a factor in dctcrn~I~I~g 
whether to give retroactive cffect to some of Its 

decisions. (Sloval v. Denno, 388 U.S. 293, 297-98 
(1967).) While the issue there is different, t?is 
factor seems a useful basis on which to dete.rmme 
whelher further review should be made available. 
Review on this basis would protect the fundamental 
fairness ef the process. 

Examples of constitutional .c1ai~s t?at ,:"oul~ .be 
accorded further review on thIS rehablhtY-lmpamng 
basis are those involving involuntary confessions, 
unconstitutionally composed juries, and kno,ving use 
of perjured testimony by the prosecutor. Exam~les 
of claims that would not be open to further review 
are those raising the use of voluntary confess~ons 
allegedly made without constitutional~~ req~lred 
warnings, illegally seized evidence, and Imeup Iden
tifications made in the absence of counsel. 

Where none of the circumstances described in 
subparagraph 3 is present, a claimed ~o.n~titutio.nal 
violation would be foreclosed by the lDlhal review 
proceedings, along with all other issues. 

Further Hcyiew 

Tbe Commission considered recommending fur
ther review for any alleged violation of a constitu
tional right if the defendant could make a colorable 
claim of innocence. Suggestion has been made that 
Federal habeas corpus be structured in part in this 
way. (Friendly, "Is Innocence Irrelevant? ~ollateral 
Attack on Criminal Judgments," 30 U. ChI. L. Rev. 
142 (1970).) But the Commission reached the con
clusion that the purpose of further review on. c~n
stitutional issues should be. to protect the baSIC 111-

tegrity and fairness of the trial and the initial review 
pr'ocess; this was incorporated into the standard as 
the premise of subparagraph 3. . 

Society'S interest in finality and the conservatIon 
of judicial resources outweighs defendants' interes~s 
in further review of constitutional issues not of thIS 
sort. Moreover, to involve the court in as~essing all 
the evidence of guilt as a threshold step \D further 
review would probably increase, rather than de
crease, the time required for the courts to handle 

such matters. 

In tmdertaking further review of the constitutional 
claims described in subparagraph 3, the court is 
circumscribed by Standards 6.6, 6.7, and 6.8. 

The standard also recommends that insofar as 
defendants convicted in State criminaJ proceedings 
hayc access to Federal courts for further review 
beyond direct review by the U.S. Supreme Court of 
the State courts' affimlance of the decision, they 
should be permitted to challenge their convictions 
ohly in the U.S. courts of appeals. This would 
eliminate further review in the U.S. district courts 
as is presently available. This is based upon the 
Commission's view that overturni'ng a conviction 
that has already been upheld by the State's appellate 
court system is a step of such seriousness that it 
should not be performed by a single judge of a court 

. with general trial jurisdiction. The courts of appeals 
could use any of the methods provided for in Stand
ard 6.3 lor resolving any issue of fdet that might be 
presented in such cases, subject, however, to the 
restraints imposed by Standard 6.7. 

Standard 6.6: Further Review Within the Same 

Court System: Prior Adjudication 
If, flft('r ;nitinl rf!yiew, a defendant seeks fmiJICr 

review in the court ~ystcm ill which he was con
victed, claiming a constitutional violation in the 
exceptional circumstances described in subnara
graph 3 of Standard 6.5, the court shopld not ~dju
dicafe the claim jf it has been adjudicated prcvi
ously on the merits by any court of competcnt 
jurisdiction within that judicial system. 

Commentary 

The repetitious and protracted nature of current 
postconviction litigation stems in large part from 
failure to apply the doctrine of res judicata. Under 
this doctrine, the parties to litigation a~'e given only 
one opportunity to have a matter decided. Once a 
given matter has been resolved in litigation between 
two parties, it may not be reopened in subsequent 
litigation between the same two parties. This prac
tice probably derived historically from English 
habeas corpus, where one seeking the writ could go 
from judge to judge, and no judge was foreclosed 
by another's denial. That practice originated at a 
time when habeas corpus was a remedy for illegal 
detention not pursuant to a conviction for crime by 
a competent court. Bizarre results have been created 
by carrying forward that practice into the current 
context, where the writ and similar postconvicti\)n 
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procedures are used as a means of reviewing com
pleted trials and appeals. 

While federalism and the need to give paramount 
effect to Federal law may jm:nfy some modification 
of the doctrine of res judicata insofar as Federal 
review of State criminal cases is concerned, there is 
little justification within a single court system for 
allowing the relltigation of any issue, constitutional 
or ethen'fise. If a State court already has adjudicated 
the matter, a court of that same State need not afIord 
a second adjudication. If in a Federal prosecution an 
issue has been litigated and decided, justice docs not 
require a second litigation over the same issue in the 
Federal courts. Thus, while subparagraph 3 of 
Standard 6.5 provides, in the specified circumstances, 
for further review of constitutional claims, the avail
ability of such review is here qualified; further review 
is precluded if the claim has been once adjudicated 
on its merits in the same court system. This is. con
sistent with economy of judicial resources and with 
the interests in early finality to criminal convictions, 
and it preserves the defendant's opportunity for one 
full review of all his claims. 



Standard 6.7: Further Review in Stale or 
Federal Court: Pri'or Factual Deterrninations 

When a defendant seeks further review i~ e,ither 
a State or a Federal court, claiming a constJtuh?nal 
violation in the exceptional circumstances d:scn,bed 
in subparagraph 3 of Standard 6.5, detcl'm\lla~lons 
of basic or historical facts preyio.u.sly nUlde by el,ther 
a trial or reviewing court, eYldenced by wntten 
findings, should be conclusive., u~ess th.e d~fen~nnt 
shows that there was a conshtuilonal vI.olatIon lhat 
undermined the integrity of the factfindmg process. 

Commentary 

The possibility in current postcon.viction practice 
of relitigating: factual matters underlymg alleged ~o~
stitutional violations is another aspect of th~ fa!lUl e 
of courts to apply general concepts' o.f r~s Judlc~~a 
ill criminal litigation. The interests of Justice ~e.qull e 
that a defendant have an opportunity to l1t~gate, 
through trial and review, every materi~1 f~ctual Issue. 
But once a defendant has had a constitutionally. ade
quate determination and review of a fa~tu~l. ISS~~, 
the interests in finality and economy of J~dl~lal I e
sourcel> outweigh any interest he may clUlm I~ fur
ther litigation of the issue. This is true eve.n I~ the 
facl be ~one that is determinative of a constItutIOnal 

right. 

l-lerc unlike Standard 6.6, a State court determi
nntion ~vould be conclusive on further review in a 
Federal court as well as in a State court. But the 
conclusiveness is limited to determinations of basic 
or historical facts such as the date on which the 
defendant was taken into custody, whether he was 
given any warnings, how many hours he was held 
in custouy, and similar matters. (Sec B~ow/l v: ~111e/l, 
344 U.S. 443, 506-08 (1953) (concurnng opllllOn).) 

A State r.:ourt determination would not be con
clusive of matters that might loosely be called con
stitutional facts, such as whether, given the basic 

or historical facts as fOllnd by the State court, a con
fession was voluntary. Nor, would a pri~r ?tate 
determination of a question of Federal const1tut~o~al 
interpretation loreclose a Federal court from. decld1l1g 
slIch an issue if the circumstances set out III Stand
ard 6.5 governing the availability of further review 
were present. It would not be desirable, and ~r~b
ably not constitutional, to foreclose a State, deCISIOn 
on a Federal constitutional claim from all Federal 
judicial review, and these standards do not purport 

to do so. d I' f tual 
However, it is desirable to treat un er yIllg ac 

issues-the historical or basic fnct~-as set:le.d for 
all purposes, once they have been t~olCd .:.md r"vlewed 
in a constitutionally valid procecdmg In any court. 

The standard places one qualification on th~ con
o '1' s· they WIll not 

clusiveness of factual determma Ion 'how that there 
be conclusive if the defendant can s . h 
was a constitutional violation that undermllle~ t o~ 
in\egrity of the factfinding proc~ss .. ~n f e~~~!:l in 
such a violation would be the ema 0 • 

~hc proceedings where the facts v:ere tneddo
f
: rde= 

1 . . 'ple IS that a e en 
viewed. Tbhe

l 
u~d~:~~~ . byrm~1 factual determination 

ant can e 1e . t' llv ade-
I 'f the determination was constItu IOna J 

on y 1 t both the trial and review levels. If the pro
qu~t~ a measures up to that standard, all courts, 
cFet:ddelrnagl and State should treat its results .. as ~al. 

e '. 11 • d With ehlst-
This standard is substantIa Y III a~cor " 28 

. Federal habeas corpus law as 1t appears m 
lungs C So 2254(d) which in turn is more or less 3a 
... ~ , S' 372 US 29 

codification of Townsend. v. am, d~tailed 
(1963). But it is not clear that all of the f t-
conditions imposed by that stat~te . on St~~"li: ~is 
finding are required by the Const.Itutl~n. r~qu;ed to 

d t on further reVIew IS 
~~~~~~ St~teCO~~urt ftndings of. basic or h.ist~riC~ 

, the defendant shows a const~tutlOn 
f~cts .unless uch a nature that it undermllles the 
VIOlatIon of s d. d thus strengthens the con
St t process The stan ar - d h t 

l
a ~ s 0'£ 'factual determinations beyon t a 

c USlvenes 
which exists under current law. 
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Standard 6.8: Further Review in State or Federal 
Court: Claim Not Asserted Previously 

When a defendant seeks further review in either 
a State or a Federal court, claiming a constitutional 
violation in the exceptional circumstances described 
in sullparagraph 3 of Standard 6.5, the court shQuld 
not adjudicate the merits of the claim if in the trial 
court or the review proceeding it was not adjudi
cated because it was expressly disclaimed by the 
defendant or his lawyer, or it was not asserted at 
any point, or it was not asserted in accordance with 
valid governing rules of procedure, unless the de
fendant establishes a justifiable basis for not regard
ing his prior actions related to the claim as fore
closing further re,iew. 

Commentary 

Under current practices a collateral attack on a 
conviction is sometimes possible whether the defend
ant raised a constitutional objection in his trial and 
appeal or whether he failed to raise it there. Thus, 
all convictions are left in limbo; it cannot be pre
dicted with certainty, on the basis of what occurred 
at trial and on appeal, whether any given conviction 
is fmal. Undisclosed constitutional defects may some
times later be presented by the defendant to abort 
the convictioll. Standard 6.8 seeks to remedy this 
situation where the defendant has been i:!!iforded an 
opportunity to litigate his claims in the course of 
trial or review, but did not do so. The thrust of the 
standard is that a defendant is barred in that cir
cumstance from further review unless he shows a 
justifiable reason why he did not assert the claim. 

There are three categories of situations in which 
claims will not have been asserted before further 
review is sought., First, the defendant or his lawyer 
may have expressly disclaimed the point. This may 
occur more often if the unified review proceeding 
embodied in these standards is adopted, because the 
reviewing court would probe affirmatively for pos
sible constitutional defects in the trial proceeding by 
directing inquiries to the defense lawyer and the 
defendant. In most cases that procedure would elicit 
express disclaimers as to some issues. Second, the 
defendant may simply not have raised the point at 
all during the trial or on review, eVf'...n though he 
did not expressly disclaim it. Third, the defendant 
may have attempted to raise the point but, under 
the applicable proceduraJ rules, his attempt was at 
the wrong time or in the wrong manner, 

State Procedure 

Under present Federal habeas corpus law, regard
less of what happened earlier, a constitutional daim 
remains open ior review unless the State can estab
lish that the defendant deliberately bypassed State 
procedure. This is a burden that is difficult for the 
prosecution to meet as a practical matter. \Vhere 
failure to raise a point does not amount to deliber
ately bypassing State procedure, the case law is 
vague as to whether the defendant himself must 
make an express decision not to assert the point, 
or whether his lawyer's decision not to raise the 
matter constitutes a deliberate bypass. Experience 
suggests that the existing situation downgrades or
derly procedure at too great an expense to finality. 
This stnndard seeks to strike a sounder balance with 
no diminution in fairness to the defendant. 

The standard does not absolutely foreclo~e fur
ther review of a constitutional claim (in the circum
stances specified in subparagraph 3 of Standard 6.5) 
if it has not been litigated during trial or review. 
The defendant can obtain further review if he can 
show a justifinble reason for his previous failure to 
litigate the issue. The burden is on the defendant. 
The standard does not attempt to define justillable 
reason. The possibilities arc so varied that this is 
best left to the courts to resolve as the issue arises. 
Examples of what might be justifiable reasons for 
not asslming points at the proper time are Jack of 
counselor a reasonable misunderstanding as to the 
applicable procedure. Where there has been an ex~ 
press disclaimer the burden on the defendant will 
be heavier; this is appropriate since a party gener
ally should not be allowed to renounce a contention 
at one point and revive it later. 
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There is a further qualification on foreclosure in 
the situation where the defendant has made an 
effort to obtain an adjudication of his claim but 
the court declined (0 pass on it because it was not 
properly asserted under the procedural rules. The 
standard requires that further review be foreclosed 
only if those procedural rules arc valid. This means 
that if a procedural rule a court relied on in declin
ing to adjudicate a claim is itself in violation of due 
process or any other constitutional provj~ion, the 
claim remains open for review. Under existing law 
a State rule of procedure applied to shut off a 
Federal constitutional claim may be invalid, for 



example, if it is an arbitrary rule, if it was invented 
for' the case at hand, or if it unreasonably impedes 
assertion of the Federal claim. This existing body 
of law would be applicable under thi~ standard to 
dctermine the validity of State procedural rules. 

Restrictions 

The Commission believes that the restrictions this 
standard would impose upon the presently available 
equivalent of further review arc justified. The scope 
of existing postconviclion practice, especially Fed~ 
eral hnbl:as corpus, implies a distrust of defense 
lawyers al1d of State trial judges. In previous years, 
there may have been some justifiable basis for leav~ 
ing open for review indefinitely, in the widest pos~ 
sible scope, all potential constitutional defects in a 
Slate criminal proceeding. Many jurisdictions did 
not provide counsel for indigent defendants. Little 
attention \vas given, in the bar and in law schools, 
to criminal practice. Educational programs for 
judges were in their infancy. 

All this has changed substantially in recent years. 
Counsel must now be provided for all defendants 
in felony cases and many or most misdemeanor 
prosecutions. Law schools have begun to devote 
subsl;tntial teaching and research resources to the 
criminal field. Continuing legal education programs 
for lawyers have become widespread on State, re~ 
gional, ilnd national bases, and they regularly in
clude training in criminal law and procedure. Well~ 
stafTed public defender offices now exist in many 
places. The National Defender Project did much to 
increase competence and interest among the bar in 
criminal defense work. Bar committees now give 
substantial attention to the subject. 

Similar developments have improved the judiciary. 
Till? National College of the State Judiciary was 
(;:>tCtt]blll~d iII 1964. MOle than 1,700 State trial 
jUdges hllve taken its monthlong residence course, 
and the college has reached many others through 
short courses. The American Academy for Judicial 
Education likewise is conducting substantial edu
cational programs for trial and appellate judges. 
The Section of Judicial Administration of the 
American Bar Association has many activities aimed 
at raising the quality of the trial and appellate bench. 
These judicial education enterprises address them~ 
selves to criminal law and practice as weli as other 
subjects. 

In short, the conditions that earlier might have 
justified a lack of confidence in the State bench and 
bar have changed substantially. There is no longer 
justit1cation for bosing the whole system of review of 
criminal convictions upon the assumption that law
yers and judges are not doing their jobs, especially 
when such a review system erodes finality so exten
sively and introduces as much fragmentation, delay, 
and uncertainty into criminal proceedillgs as the 
present system does. 

These standards, therefore, rest on the opposite 
premise that in general lawyers and judges are com~ 
peten t and will assure that defendants' rights are 
fairly litigated and protected. Only where the facts 
show that this premise is incorrect-where the prior 
litigation does not comply w.ith constitutional re
quirements or \vhere a claim was not raised for a 
justifiable reason-would the burdensome proce~ 
dL4re of further review become available. 
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Dissenting 
Vievvs 

STA1'fIMENT OF 
MR. STANLEY C. VAN NESS 

I dissent from the Report on Courts on the subject 
of "Review" and from that portion of the report 
treating "The Litigated Case" that recommends six~ 
member. juries in criminal cases. It is only fitting 
·that I state my reasons lor doing so. 

Review 

The basic objective of tbe majority proposal on 
"Review" is that there should be a single unified 
review proceeding where all al'guable trial defects 
can be raised at one time and that tllereafter a 
defendant's opportunity to test the validity of his 
conviction through subsequent direct appeal and/or 
collateral attack shoulq be sharply curtailed. The 
reason given to support this radical departure from 
traditional appellate practice is that the adoption of 
the proposed standards would reduce the backlog 
that plagues almost every appellate court in the 
country. J have tried in vain to understand how the 
proposals accomplish in any significant way their 
stated purpose. 

As the administrative head of a State agency 
charged with the responsibility of representing indi~ 
gents accused of crime (some 32,000 -persons in 
fiscal 1972), I am ever mindful of the backlog in 
our trial and appellate courts and I am interested 
in any reasonable response to the problem that would 
insure fairness to the accused. Putting aside for the 
moment the question of fairness, the fact remains 
that should the Courts Task Force standards be im~ 
plemented in New Jersey, they would have minimal 
impact. Of the 11,792 appeals filed in New Jersey 

. from September 1, 1967, through June 30, 1972, 
only 4 percent involved collateral attacks on criminal 
convictions. Of the 42,680 active cases pending in 
the trial courts at the end of June 1972, only 0.15 
percent were collateral attacks on criminal convic~ 
tions. 

The activity in the Federal courts basically mirrors 
the experience in New Jersey. Keeping in mind that 
the Federal courts receive petitions from all 50 
States, it is significant that only 8.5 percent of the 
total appeals docketed in the courts of appeals be~ 
tween July 1, 1971, and December 31, 1971, .in
volved collateral litigation. During the same penod 
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only 5.4 percent of the 70,067 cases commenced in 
'the United States district courts were habeas corpus 
petitions from State petitioners, the vast majority of 
which were disposed of on the papers with a minimal 
expenditure of judicial time. 

Thus, it appears to me that the unified review 
proposals cannot be jl_!!l-tified on the basis that they 
offer any meaningful. reduction in judicial backlogs. 
Since one of the pmposals calls for an automatic 
review of sentences-a result that I feel is justified 
regardless of calendar problems-it 'may well be 
argued that the number of appeals filed will increase, 
not decrease. 

Bctfore I could consider approving standards that 
limit the availability of the writ of habeas corpus and 
that in Jarge measure remove the Federal courts 
from the business of determining Federal Constitu
tion questions arising out of criminal cases, as these 
standards do, I w01l1d wish to see a clearer presenta~ 
tion of the benefits to be derived than I believe has 
yet been made .. 

It should be noted that the foreclosure of collateral 
attack on convictions can bad to the stagnation of 
development in the criminal law. Clearly, many of 
the landmark decisions in the criminal law field 
started via the collateral route. It may be that the 
majority finds that restricting this possibility is a 
benefit to be found in the proposed statutes. Certainly 
much of the discussion about finality suggested that 
such was tIre case. I, howt.v::r, do not favor pro
cedures that would hamper t1~~ ordinary growth of 
constitutional law. 

Finally, I consider the proposed standards to be 
potentially unfair to the criminally accused-largely 
the poor and members of minority groups. The plain 
~ntent of the standards is to make it more diffie:llt for 
a person to challenge the validity of a conviction by 
narrowing the possibility of constitutional attack upon 
that ~onviction. I am not satisfied that a single uni
fied review, placing as it does heavy reliance upon 
an appellate staff to perform the almost impossible 
job of 10catLng error that does not appear of record 
and that lays heavy emphasis on the doctrine of 
waiver, is an adequate substitute for present direct 
and collateral avenues of review. 

Although the section on "Review" contains cer
tain valuable suggestions to ex'pedite the handling of 
appeals, such as an appellate staff to screen and 
monitor appeals and the use of computer techniques 
for the preparation of transcripts, they are offered 
only in the context of the single unified proceeding. 
It is that ccincept that I find unacceptable and 
therefore I am constrained to dissent from the adop
tion of the entire section. 
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Judge Clement F. Haynsworth, Jr., Improving The 
hlandling of Criminal Cases In The Federal Appellate System, 
59 Cornell L. Rev. 597, 607-609 (1974): 

The report of the'National Advisory Commission contem
plates a greatly expedited and expanded direct review prQ
cedure for the initial reviewing court in the federal and 
state systems. ~~ ~~ ~', After the first appellate court's 
comprehensive review of all issues apparent on the record 
or made apparent by subsequent motion or inquiry, sub
sequent review would be sharply curtailed under the Commis
sion's recommendations. Subsequent review would be allowed 
in those instances where: (1) an appellate court finds that 
the public interest in the development of the law or in the 
maintenance of uniformity would be served by a further 
hearing, (2) the defendant claims newly discovered evidence 
raises substantial docbt about his guilt, or (3) the de
fend ant claims a constL~utional violation which, if true, 
would ~ndermine the integrity of the trial or review pro
ceeding, or impair the reliability of the fa~t-finding pro-
cess. 

In addition to these proposals relating to proceedings 
within a single judicial system, the Commission also 
addressed itself to federal review of federal claims arising 
in state court prosecutions. In its Standard 6.5, the Com~ 
mission suggests that any federal review of state court con
victions should be in the federal courts of appeals. 
Seemingly, this procedure is intended to apply only to 
collateral attacks because in its Commentary following the 
Standard, the Commission states that (subject to the limita
tions outlined above) subsequent review of state convictions 
may occur "in the u.s. Supreme Court, or in any other Federal 
court designated by Congress for that purpose". 

The recommendations of the Commission insofar as they are 
directed to swift and comprehensive rev~ew--patterned substan
tially after the English model--ate thoroughly commendable and 
also fully compatible with my proposal of a national court of 
appeals. I agree generally with the Commission's effort to cut 
off collateral proceedings following the comprehensive initial 
review i.t contemplates but I am disturbed about the limitations 
it would place upon federal review of federal claims arising in 
a state court prosecution. ~~ ok "k 
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. I infer from the reference to "any other Federa.l court 
desl.~n~t~d by Congress" that the Commission contemplated the 
possl.bl.ll.ty that Congress might create a national court of 
appeals to serve that purpose. If a national court is 
created and given a discretionary jurisdiction however it 
o~gh~ not be r~q~ired to make preliminary dete;mination~ and 
f~nd~ngs before l.t can exercise its discretionary juris
dl.ctl.on. A grant of certiorari may imply that the court or 
~ substantial m~nority thereof thinks that the case pres~nts 
l.ssues substantl.ally meeting th~ standards of the Commission's 
proposal. But neither the national court nor the Supreme 
Court ought to be required to explain its grant of certiorari 
or to justify it with preliminary determinations of matters 
which may be debatable. 

.As long as we are p:imarily dependent upon collateral pro
ceedlngs for federal reVl.ew of federal questions in state court 
proceedings (as \Ve now are) I would deplore the recommendation 
which would limit such review to the federal courts of appeals. 
The court~ of appeals have more than enough to do now, even 
wh~n! as l.n many cases, they are tremendously assisted by full 
opl.nl.ons prepared by district judges. If collateral review is 
subjeC?t to the expressed limitations--,and apparently it is-
then federal review of claims such as unlawful search and 
seizure seem unduly restrictive. I am firmly convinced of 
course, of the necessity for federal review at some 'point of 
federal claims. It wi~l be much better if federal review ~an 
be accomplished directly through 8. national court of appeals' 
but until this is provided, I would not favor restrictions u;on 
such review in the lower federal courts. 

Paul H. Robinson, Proposal and Analysis of a Unitary 
System for Review of Criminal Judgments, 54 B.U.L. Rev. 485 
~1974) offers a model for a unitary system of review that differs 
l.n several respects from the National Advisory Commission's pro
posal. One major difference lies in the allocation of res
ponsibility for development and initial resolution of issues. 
The ~ey to the proposed unitary system is the "post-judgment" 
hearl.ng before the sentencing court which occurs shortly after 
trial. At this hearing, the defendant may present "any claim 
w~atsoever, [including] those claims curn:mtly reviewable on 
dlrect and collateral attack, as well as claims often presented 
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upon a motion for new trial or a motion for review of sen
tence". The post judgment hearing is not compulsory. De
fendant may choose to appeal his conviction. If he does 
request a hearing, he may subsequently appeal both the;;;e 
claims denied at the hearing and claims for which the hearing 
was not needed. The hearing plus the combined appeal therefor 
would replace all post conviction review procedures. Issues 
not raised at the hearing are lost unless the defendant "pre
sents facts not previously available or law most previously 
in operation and retroactive in operation". 

The author stresses reliance upon the trial level hearing 
rather than initial appellate level consideration: "The trial 
court, instead of an appellate court, is selected aS,the site 
for the hearing for a number of reasons. This allows attorneys 
and witnesses at trial to more easily appear at the post-judg
ment hearing. Similarly, evidence and witnesses pertaining to 
the crime, whether presented at trial or not, should be more 
available. Additionally, the convicted de.fendant can be held 
in jail for the 25 days or so until the hearing--instead of 
being transported back from prison less than a month after his 
incarceration. Note that the elimination of this transportation 
process may also eliminate an undesirable source of motivation' 
for filing claims". 

The author also notes one other distinction in allocation 
of responsibilities: H[U]nder the Commission's approach, the 
presiding judge of the review hearing is under an affirmative 
duty to probe for any defects in the conviction. While such a 
duty may have some advantages, it is not embodied in the pro
posal here. Such a duty might well give rise to endless 
post-conviction litigation over the adequacy of performance in 
each particular case, a result which would undermine the finality 
which unitary review might otherwise establish. But more im
portantly, there appears to be nothing inherent in the review 
of collateral claims which would logically require such a 
dramatic shift from the dependence upon-the adversary process 
present at trial and on subsequent appeal". 
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(3) A National Court of Appeals 

Judge Clement F., Raynsworth, Jr., A New Court to 
Improve the Administration of Justice, 59 A.B.A.J. 841 
(1973). 

S IN~E Fay v. Noia, 372 U.S. 391 (1963), use of the 
wnt of habeas corpus has been the primary vehicle 

for federal review of federal questions arising in con
nection. with state court convictions. Now, after L'1e 
considerable experience of ten years, the time has come 
to admit our failures and the high costs of our small 
successes. I propose that we abandon primary reliance 
on collateral proceedings, set up an efficient system of 
direct review, and limit collateral review to questions 
that cannot be reached on direct review. '* 1<" *" 

Historically, habeas corpus was unavailable to ques
tion a conviction in a court having jurisdiction to try 
the 'defendant. Direct review of constitutional issues in 
those cases could be had in the Supreme Court, but in 
Fay v. Noia the Court frankly acknowledged that ap
plications to review state convictions were overtaxing 
its resources. To provide continuing federal review of 
such questions, following a few earlier straws in the wind, 
in that and later cases the Court undertook a transfonna
tion of habeas corpus into a mechanism for collateral 
review of constitutional issues. It thus created a new 
method of review, and it directed primary reliance on it. 

The federal, writ of habeas corpus has been adapted 
for meaningful review of federal questions, and most 
of the technical impediments have been eliminated. 
The ... states have been spurred to greater attention to 

federal claims, and the quality of their disposition of 
them has been enhanced. Federal interpretation of fed
eral constitutional rights has achieved some consistency 
without stifling evolution. All of this seems to be a 
good harvest from the seed of Fay v. Noia, but there 
are still imperfections and there have been heavy costs. 
It remains an imperfect instrument for the subsL1:I!1tive 
consideration of constitutional claims. 

First, when direct proceedings in the state court are 
completed and the defendant has been committed to 
prison, he t\sually loses contact with his lawyer. In 
most instances the lawyer was appointed in the direct 
proceedings a.nd, with some exceptions, he re90gnizes 
no continuing obligation to represent his client in post
conviction proceedings. The prisoner is left to his own 
resources, which are meager. The district coun is 
authorized to appoint counsel for an applicant for ha
beas corpus relief, but it does not do so until the appli
cant gets his foot in the courthouse door by filing a 
petition that facially merits consideration. In the over
whelming majority of cases, the prisoner has no real 
professional help until, without it, he has managed to 
state a claim which, on its face, entitles him to relief. 

Second, there is no requirement that claims be de
veloped and pressed promptly. When the Supreme Court 
turned to collateral proceedings as the preferred method 
of review, it necessarily foreclosed any application of the 
principle of res judicata or anything in the nature 
of a statute of limitations or the equitable doctrine of 
laches. A habeas corpus claim is never stale or fore
closed by earlier petitions so long as the applicant is 
stilI serving the sentence he seeks to attack or: is suffer
ing recognized burdens from it, provided the same claim 
has not been asserted and considered on its merits on . 
a previous petition. 

Stale Claims .and Repetitiousness Abound 
Stale claims may pose substantial difficulties. Prison

ers serving life terms or long sentences attack convic
tions twenty years old and more. If factual issues are 
created, transcripts may be unavailable and the judge, 
lawyers, or reporter, or several of them may be dead. 
At best, to the extent that. records are unavailable for 
the resolution of the factual issues, the recollections of 
participants in the proceedings will be dim. 

The most wasteful consequence of the inapplicability 
of the principles of res jl!dicata, however, is the growing 
repetitiousness of petitions from individual prisoners. I 
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recently participated in the review of an order of a dis
trict court in which the judge painstakingly analyzed 
eighteen previous petitions in order to detennine whether 
there was anything new, requiring hi.~ attention on the 
merits, in the nineteenth from the same prisoner. A 
hasty sampling of pending cases in the Court of Appeals 
for the Fourth Circuit discloses a number of appeals 
by prisoners who have ftIed fifteen petitions and still 
more by prisoners who have filed as many as ten. *** 

The great volume of cases in the district courts and 
courts of appeals constitutes a very substantial burden 
on the entire federal system. Those cases on the average 
require much less judicial time than antitrust and cer~ 
tain other classes of cases, but the weight of the 
burden they collectively place on the system is un~ 

deniable. 

Waste Is a Part of l'Jur Present System 
In most instances we· seek to avoid waste, but waste 

is a requisite of our present method of reviewing state 
court convictions. The exhaustion of remedies require
ment compels the prisoner to litigate his claim through 
the state courts to its highest court. He then starts 
anew in a federal district court, from which he may 
then appeal to the court of appeals and later seek 
certiorari in tl1e Supreme Court. If he is to obtain 
fedetal consideratiQn of his federal claim, he must 
litigate the claim at least twice. Some yeats ago we 
would have thought this intolerable, and I submit we 
would think so now if we recognized any effective 
alternative to the present arrangement for federal re
view of federal claims in state court convictions. 

The state court systems have been burdened also. 
After 1963 they were strongly encouraged to expand 
their postconviction procedures, and they responded. 
State courts now devote a considerable proportion of 
their time to the processing of postconviction claims, 
even though it frequently is only a prelude to the 
prosecution of the same claims in the lower federal 
courts. 

In the beginning I thought that whatever burdens 
were cast on the courts by the n~w system of federal 
review and whatever frictions it created between the 
separate judicial systems, it would be advantageouS to 
the prison population. 1 was greatly concerned about 
the fnlstrations of a prisoner who felt that his consti
tutional rights had been denied~ but who was without 
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a remedy to assert his claim, I feel no less strongly 
now that he should have an effective remedy, but I 
have become convinced that our present system has 
created many more frustrations than it has alleviated. 
Too many prisoners, clinging to hopes of judicial release, 
are forgoing opportunities for rehabilitation, and the dis
appointment of forlorn hopes engendered by jailhouse 
lawyers leaves too many prisoners with senses of out
rage, frustration, and alienation. We have not served the 
best interests of the prison population. ,,*.~ * 

Benefits from the system are all too few to begin 
to warrant the high price we pay, unless, of course, 
there is simply no other reasonable alternative by which 
meaningful federal review of federal questions in crim
inal !:onvictions may be' provided. There is an alter
native. 

National Court Would Have limited Jurisdiction 
I propose the creation by the Congress of a national 

court of appeals having jurisdiction to review on writs 
of certiorari federal question issues in convictions in 
the state and federal systems and in all postconviction 
proceedings in those systems in which a conviction or 
a sentence is called into question. 

While the court would be one of limited jurisdiction, 
it would be working in a fascinating field. It would 

. have a golden opportunity to implement a system of 
federal review that would be orderly, rational, pr~ 
gressive, and economical in replacement of one that 
borders on the chaotic. It would serve a highly de
sirable unifying function in an area in which there is 
much room for constructive innovation. There would 
be added attractiveness to positions on the court if 
the members were given the title of justice and com
pensated at a level well above that of federal circuit 
judges. 

Court Should Have Nine Members 
I suggest that the court be composed of nine members. 

With that number and an adequate supporting staff, 
I am confident it could properly process and screen 
all petitions for certiorari coming to it and hear, con
sider, and deliberately decide all cases deserving to 
be heard. The court should be authorized to sit in 
panels of three with a provision for en bane hearing 

or .re?earing on the vote of am· , 
ThIS, while a high court would aJ?nty of the members. 
Any error of .any panel' of thr stIli be an inferior one. 
by the en bane court or' b ~ would be correctible 

central staff in the Supreme C 
in tlie new court could be O~rt, the certiorari docket 
justice of the Supreme C mOnI~ored as closely as any 
JUStices of the Supreme Court fWllshed. ff some of the While heretofore attention\as e Supre~e Court. 

pally to the problem f been dIrected princi
petitions, the new courtS ~ processing state prisoner 
tion over alJ federal c s ?U~d have certiorari jUrisdic-

. . onVlctlOns and j': d . 
postconvlCtlOn claims f h ~e era! pnsoner 

ourt eta need t . 
.one of their decisions f . 0 reconsider 

. , or InStance and til 
;unammousJy denied cert' ..' e new court 

loran m a case a 
propriate for that pu se tll " pparently ap-

f . , or t e Court Jd 
Ylng purpose, assuring that th wou serve a uni-

standards are appl' d e same 'Constitutional 

would not cut off eit~ 0' se action of the new court 
its opportunity to takeV~helC Upreme C.O~lrt's power or 
preme Court. case for deCISIOn in the Su-f d Ie and enfo d' 

e eral circuits and J'n h rce ill each of the 
Th eac of the t 

e COurt should h h s ate Court systems To the extent that it would .. f ave t c powe t . 
or supplementation of th .r 0 remand a case to petition the Supre C deny a htlgant the right 
~f additional testimony e dr~coTd, ]Deluding the receipt 
mgs of fact. Usually th an or new or additional find
from Which (he case e remand would be to the court 
pretionary authority t came, but there might be dis-
• ..J' • 0 remand 
ulstnct judae acting . a case to a federal 

. me ourt for rt' . 
unanimous denial f '. ce loran after a 
new court wow·d 0 certlOran by the new court the 
S serve a sere' f ' 

upreme Court but . . elUng unction fot the 
preme Court t~ keepa j~~;ls:on that permits the Su-
Its own motion shOuld nformed and to act on 

h . 0 as SPecial m 
aut OrHy to direct further as~er. Othenvise, its 
COurts should be as I proceedmgs in the lower 

penal)' as the SUpreme Court's. 
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IS but one Supreme Court d a,. In aU cases, there 
Control in the dev r an tbat Its SUpervision and 

Reserve Sup 
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reme Court's OverIordsh' 
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would be presen'ed pp IcatlOn of the faw 

With the establish men . 
ere should be ad Ip S equate P " 

Upreme Court's POWer of rovI~I?n to preserve the 
lordship. That Would be a:pefVl~lOn and its over
~ere .made for petitions to th ~mphshed if provision 
tIoran When (1) th e upreme Court for cer-

vi~w of federal questjo~ of thIS avenue of direct re
wnt of habeas cor u ,I su~gest that the federal 
§ 2255 be limited ~o s cl:~!s mot!0ns under 28 U.S.C. 
not have been presented to an~hat w~re not and could 
COurt on direct review T . I conSIdered by the new 
would be those in \ h' hYPlca cases of this character 
by an unfulfilled p v I~ a ~ilty plea was induced 

. e new court d . 
lls merits. amI (2) ,'. eClded the case on 
co~z:: but one or 'm:~tl~~a~~s was denied by the new 
°PlfllOn that certiorari shOUld members expressed the 
cut off the right to a 1 be granted.) I Would 
certiorari to any petI'tPP y to the SUpreme Court for 
afC" loner who d'd 

Irmative vote in th· I not get a single 
tl e new court R' 

lat category are the chaff . . . ejected cases of 
.court shOUld not be burd with whICh the SUpreme 
. I cannot believe that an en~~ by formal petitions 
at least one aff· . Y petltJoner who fails to t' 

Irmattve vote i th ~ 
reasonably expect to get four n, e ~ew court could 
SUpreme .Court Th' h affIrmatIve votes in the 
f . 1S s ould t f 

o screening panels provided th no oreclose. the Use 
to pass on to the full e panels are Instructed 
lack of merit is court a petition if its merit o reasonably debatabl or 

n the remote possibiI' . e. 
case with merit d ' . H) that there might be a 
f' espite ItS fail 
mnative Vote in th ure to get a single af-

S e new COurt I 
Upreme Court pOwe . ,would give the 

Writ to the new co:n
on 

Us own motion to issue its 
which the case came W~rh to the lower court from 

• Jt the assistance of a small 
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romlse or In who h 
~epresentation by cOunsel' . IC a prisoner's 
Inadequate in a constit t' In1 dIrect proceedings was 

u IOna sense, 

Keep Collateral Review in A . 
Collateral review' should tot her CI?ss of Cases 

class of cases-thos . a ~o be available in another 
e In which di t . 

new COUrt is circumv t d rec revIew in the 
the presence of "a e? de Or substantially impeded by 
g . d" n In ependent and d 
loun, such as the law' , a equate state 

defeated the Daniels clai ~er s one-day default which 
443 (1953). In Fa m I~ B,:own v. Allen, 344 U.S 
a '. Y Y. NOla It wa" d 'd . 
SSertlOn of constitur al . ., ecl ed that the 

closed by technical ~ofn 1 claIms coUld not be fore-
t c au ts or omi . or a defendant or SSlOns of COunsel 
full one accused of . 

Y presen'e that· ruJ 1 h en me. r would 
stated exception of a d

e
'l.

a
b

t 
ough with Fay v. Nola's 

Pas Th e 1 crate and ,s. e exception would . unreasonable by-
to object to the adm··' Include the case of failure 
lar i lSSlon of "vid 

. gc Y exculpatory state t'f: ence, such as a 
fallure to object was th~ ~en, 1 It appeared that the 

p oduct of a calculated tactical 



decision and not of ignorance or ineptitude. 
J>:lthough the federal writ of habeas corpus would 

be available to a state prisoner under these circum
stances, the requirement that he avail himself of state 
remedies should be retained. If state remedies are open 
and avaHable, the defendant could reach the new court 
through thl..\t route. He would then have no right to file 
a petition in:. a district court. Since the states would be 
expected to preserve their postconviction remedies, 
adoption of this proposal would remove substantially 
all state prisoner cases from the lower federal courts. 
. Moreover, I would limit each prisoner to one post
conviction petition in the federal courts. If that were 
done, fairness would require that he be promptly sup
plied with counsel whether or not a pro se petition 
facially stated a claim for relief when filed. The pur
pose of the limitation is to assure that every claim of 
possible merit is brought forth, but the prisoner cannot 
be expected to do that without the assistance of com
petent counsel. Deficiencies in a pro se petition cannot 
warrant a confident conclusion that the prisoner has 
no claim of merit.*'*'"* 

federal Review Would Be More Prompt 
The new court should be in a position to provide 

thorough federal review more readily and more promptly 
than is provided by the present system. A defendant 
could go directly from the highest court of a state to 
a feu!;{di court with the authority and resources t'O 
hear and determine his daim, without the delays of 
postconviction . proceedings through the lower federal 
system. It might be done efficiently by a court whose 
authority would be entitled to general respect and ac
ceptance. If he was free on bail pending the direct 
proceedings: a defendant should remain at large pend
ing the decision of the new court. Under the present 
system a state prisoner· usually is put to service of his 
sentence before he has an oppOrtunity to seek federal 
review of his claim. 

The proposal will reduce applications for certiorari 
to the Supreme Court, In lieu of all the many petitions 
it now gets for direct review of convictions and for 
review of collateral proceedings, it would get' only 
petitions to review a comparative handful of cases from 
the new court. If they ran to two hundred or more 
a year, this would represent a substantial reduction, 
and the Supreme Court would have the benefit of the 
neW court's consideration of each case. 

The proposal also would remove substantially all of 
the state prisoner cases from the lower federal courts 
and reduce the number of Section 2255 proceedings, 
It would reduce the number of post conviction cases 
in the state judicial systems, as there would be primary 
dependence on direct review and repetitious and suc
cessive petitions could be foreclosed, Altogether, there
fore, the new court would provide substantial relief 
to the lower federal and state courts and considerable 
relief to the Supreme Court as well. 

It would remove a source of friction between parallel 
judicial systems and largely eliminate the inordinate 
waste of ti~e and resources so characteristic of our 
present method of federal review. 

Now a state prisoner's acces~ to the Supreme Court 
is greatly -restricted, If he has any reasonable hope 
of getting there, the likely way will be the route of 
federal habeas corpus, If my proposal is adopted, he 
will have immediate and unrestricted access to a nation
al, unifying court empowered and \vith the resources to 
determine his federal claim. If his claim arguably 
deserves consideration in the new court, he will have 
access to the Supreme Court without the duplicating 
litigation in the lower federal courts that now must pre-
cede a petition to the Supreme Court. _ 

In short, under this proposal a state prisoner may 
obtain authoritative and final federal adjudication of 
his federal claim more promptly than under our present 
procedures, with fewer procedural limitations and re
strictions in reaching the Supreme Court and with a 
much lightened burden of litigation. 

Prison Inmates Might Be Heard 
I have concent~ated attention on postconviction cases 

in which the petitioner seeks relief from a sentence,
for it is those that have created the problem. There 
is. a demonstrated need for prompt, effective, and cot:!
sidered federal review of federal questions arising in 
those cases, The new court, however, well might be 
given jurisdiction to review the growing number of 
otht:r cases brought by prison inmates. These involve 
a wide miscellany of claims growing out of disciplinary 
proceedings, solitary confinement, medical treatment, 
diets, and limitations of correspondence., If direct re
view of these cases were ;vested in this new national 
court, it might be possible to amend the statutes to 
require state prisoners to resort to state· remedies and 
involve the state courts in the judicial supervision of 
state institutions and the kind of prison reform that 
emerges from adjUdication of cases in this area, 
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Justice Ralph M. H 1 
gation in Criminal Cases 0 man,. Multiple Post-Trial Lit'
~",,::,,~-=,::,,:~~~~~~~, 19 DePaul L. Rev. Q,90. 493 (197~): 

V~hen almost every convicted defendant' c;' er' ~ ..., " 
of hIS complete post-trial rl'ghts 'd1 IS .:-0lJ10 to ctvau lllmselr 
d . - regal ess of the mer't f h' 

oes 1t make sense to run the l't' . J 0 IS case, - I leratlon throuerh t diff systems? What 1 . '" '" wo erent COUy" 
trial cOl~rt is. j~ m~:~1~~t~~e~h:e:!:.te tyste:n after conviction in th~ 
evcry facet of the case invol;; lve y ull1mp?rt~nt, because almost 
thcrefore lS goiner to have COr'l~pslcatfefdedral ~ons:ltutlOnal question and 

eo H e e er" r"vr"V If 1 f 
eral review is the rule regardless of wh th ".I. " '-"'. comp etc cd-
we cannot 'ustify . . e er state reVIew has been had 
late or oth~rwise, t~; i~:r~~e~h~C;t~/ stat~ post-tria! litigation, appel: 
invalidation of convictions thus ter e. revt,lew sometImes results in the 

, mma mg post-trl'al l't' t' . out resort to the fed al _ ... 1 Iga Ion wah-
er COUl ts, However we t 

these convictions would also have been' '. mus pres~me t,hat 

gone dir~ctly to the federal s;;stem from t:v:!~~:t~~~~ut;~elr l~Vt~W 
fs~~~~~:~~ltl~i~;r~~tS~~~~:~~~rt;~c~~te~~u;~rO~rAiminall'litfigatthio: 
Nmth Crrcuit. ppea s or e 

I s.ug~est th~t if :he defendant asserts a deprivation of a federal 
constItutIOnal nght ill his appeal, or by any other ost, tria' 
the appeal or other litigation should go in tho l t . L 1 mean~, 
~ectly into the federal system. The question ~m~~iat:rstance dl-

It~l~ ~~\~ will questio~s of non-constitutional conseque:Cep~:se~:~ 
Cl e W ,IC an: present III the same case? The answer is that federal 
courts :v~l deCIde them in accordance with state law as th"'y d . 
many CIvil cases. ... 0 m 

Judge Henry J. Friendl on 
Collateral Attack on Criminal Yd Is Innocence Irrelevant? 
142, 166 (1970) suggested the J~ g~~r:t! 38 U.Chicago L. Rev. 
from state criminal decisions PW~!~hl.ll.ty o~ routing "appeals 
attack, to a federal appella~~ t 'b erlon ~l.rect or collateral 
~ourt of appeals or a newly crea~~du~~u~~el.t~er the a~propriate 
federal habeas corpus as to . an precludl.ng 

available". With l.Ssues for which that remedy is 
respect to the appropriate composition of the 
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'federal appellate court, Judge Friendly noted: "One argument 
against utilizing the existing courts of appeals is that 
they are already over~urdened. But many of the cases that 
would come to them under this proposal reach them now in 
federal habeas, either on applications for certificates of 
probable cause or for full-dress argument when such certificates 
have been granted. C('isiderations in' favor of utilizing the 
existing courts are their geographical convenience, their greater 
knowledge of relevant state procedures and the quality of parti
cular state judges, the difficulty in manning a specialized court, 
and the historic prejudice against tribunals of specialized juris
diction. On the other side are the possibly greater acceptability 
of review by a 'super court' to the highest courts of the states, 
and the uniformity that would result from review by such a court". 
38 U. Chi. L. Rev. 166, fn. 127. 

On the matter of greater acceptability, Judge Friendly, 
noted: "[S]ome judges with whom I have discussed this believe 
that the highest state courts would find it even more offensive 
to have their constitutional decisions reviewed by the existing 
federal courts of appeals, if'so, this might argue that a new 
'super court' would be preferable if this procedure is to be 
used at all". 38 U. Chi. L. Rev. 167, £n. 130. 

Judge Friendly's article indicated a preference for Con
gressional amendment of 28 U.S.C. 2241, etc., a position more 
fully stated below. 

Judge Henry J. Friendly, Averting the Flood by Lessen
ing the Flow, 59 Cornell L. Rev. 634, 636-640 (1974): 

Chief Judge Haynsworth has put forward ::t thoughtful pro
posal for a National Court of Criminal Appeals having certiorari 
jurisdiction over all federal criminal appeals and all state criminal 
appeals raising a federal question,' The principal way in which this 
would relieve the courts· of appeals would be by decreasing the 
volume of applications to the district courts for postcorwiction 
relief by federal prisoners under 28 U.S,C. § 2255 and by state 
prisoners under' 28 U.S,Q. § 2254, and consequently of appeals 
from decisions rendered thereon, through foreclosing all claims 
that were or c(mid have been presented to the National Court on 
direct review. Judge Haynsworth has now added the review of all 
decisions on claims of state and federal prisoners attacking prison 
conditions. The details of this added proposal are not altogether 
clear to me, In any event it is plain that Judge Haynsworth's chief 
concern is to develop a better solution for the problem of collateral 
attack. Agreeing th9.t the presept situation is unacceptable, 1 think 
there are more direct and less complicated means for. dealing with 
this problem. 205 

~ minor step, aimed solely at the appeals problem, woulGi be to 
pro:lde that appeals in such cases can be taken, only when a 
certIficate of probable cause has been issued by the Court of 
appeals, H~wever, a, mo~e f~ndamental change is demanded and 
has b:en Plopos~d .. ~ btll, mtroduced by Senators Hruska and 
~?tt m t~e :second, s~ssIOn of the last Congress and reintroduced in 

IS ~ne.,' w~UI? h~Jt COllateral attack to cases where the claimed 
conStitutIOnal VIolatIon was not and could nth b . ' 

. d d h 0 ave een prevIOusly 
raIse an were the violation "is of a rl'ght h' hI' , w IC las as Its 
fn~ary, purpose' the protection of the reliability, of either th; 
act ndm~ process at the trial or the appellate process'on a eal 

from the Judgment of conviction "" '''nd "th " .. ' I PP
h d'ft ,.. e petItioner SlOWS t at 

at' I I er~nlt ~esult would probably have obtained if such constitu-
lona VlO atIOn had not occurred."tu ' 

b I S~~a view ~ Of. the int~rest which had been taken in this proposal 
) C tO,r E:vm , C~aIrman of the Subcommittee of the Judiciary 

on O~StltutlonaJ Rl~hts, I have no doubt that it would have 
alread} been the subject of hearings in the present Con ress but 
~~~athe fact ~hat Senato.r Ervin has had other preoccupati~ns. The 

~ m,a y ,\, ~ll result m Co~gress having an even better bill to 
conSIder. A t ItS September 1 9 f 3 meeting the Jud' , 1 C £i flU ' , !CIa on erence 
o t le lllted States received a report of its Special Committee 'on 
Habea~ Corpus whic,h criticized the Hruska-Scott bill on various 
grounds and set out ~ number of alternatives. Some of the criticism 
seems tO,me to be ,valJd; I now think the Hruska-Scott bill may have 
~~~~. a bIt ~oo f~r In foreclosure, particularly when account is taken 

e un applly low level of the assistance of counsel in many 
~ases. The. Conference directed the Committee, which has the 
~aluable ,asslst~nce of Professor Frank Remington, to prepare a bill 
or consld,era~lon at ~he Conference's spring meeting, and I am 

confident It wIll be a good one. There is thus every reason to think 
~hat, at long, last, collateral attack on criminal convictions is on the 
,~ay to SolutIOn by weil-considered legislation addressed directly to 
t 1e problem, and there will be no need to create a new coun £ . 
that purpose, 01 

ben ~):j~C lJI1C t roblclll of' collateral :ltta<:k is thus solved the m'lin 
• . ~ ,1 III ue ge I:laynswortb's pl'oposaJ-ap:ll't from ;he I'ec~ 1 

,~ddltIO~~ ~of compltlll,HS c~ncerning prison treatment, most of whi~l~ 
:r~) 1~:((i~~~~gl;l t~~c I~~~·~t Ilo'CaVcI[e'O"fbtYJ SUSch an august tribunal-would be 

< "" le llprcme Court 'I " jurisdiction \\'ollld b l' "d" J, W lose cnl11mal 
e Jn11tC to cases where the n . 

gra.nted certjorarj and rendered Cl decision on tIle nle~~t cotu thhad 
one 'f" ell s or were 

or mOl e 0 Its Judges had voted for certiorari If' f 1 
SUI)t'em C t' , ,. ,m act, t le 

e our IS not now overburdened, as several Justices 

a) See the discussion at p. 6-48. 
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rn~\intajn, no suffic'ient. justification exists. Indeed, even if the 
Court's burden is excessive or should become so, I would object to 
creation of the new court on lwq principal grounds. 

The first is that it would interpose a new layer in the hierarchy, 
with consequent delay in the final disposition of those cases which 
the court took on for decision, or where at least one judge voted to 
do so. 

My second objection is that while I am not at all opposed to 

speciali7.ed courts in principle, criminal law seems to me the last 
place [01' them. !§I Tile main arguments 1'01' specialized courts arc 
the need for expertise alld for prompt and aut!10I'il:llive determi
nation or the law so dWl people can l()\'mttlate tileit' conduCl 
accordingly. As willlalcl' appear, 1 find th~sc Hl'gn!11e11ls per:-.uasive 
in twO fields of federal Imv-pl1tcnts and federal taxation. Neither 
argument applies to cdminal law. lls concepts are readily within 
l'each of any competent lawyer\ even though, as has been the case 
with many fed.eral judges, he has had liLtie or 110 criminal practice. 
Furthermore, criminals do not plan their activity with an eye fixed 
011 the Bill of Rights, the Federal Penal Code, or the rule·s of 
evidence applicable in .criminal trials. While conHicts on such mat
ters should ultimately be resolved, as they now are, the earliest 
possible resolution is not a mutter of urgency. Moreover, I see 
actual detriments in a specialized court of criminal appeals. Il is toO 

likely to become dominated by hard-liners or sol't-iiners, more 
likely the former. I" Bad as this would be in any event, it would be 
worse if the predominant mood of the new court differed fl'ol11 
l.hat of the Supreme COlirt. We would then see the frequent 
reversals that proved the undoing of the Commerce Court, in a 
field of law which is of far greatel' interest to citizens and carries a 
he,wy emotional charge. Such confrontations could have an un
happy effect on the Supreme Court as well. When the Supreme 
Court reversed the National Court of Criminal Appeais, doubtless 
by a sharply divided vote and with vigorous dissents, there would 
be no general agreement that the Supreme Court was right and the 
National Court was wrong. It is one thing for the Supreme Court 
to reverse the highest court of Arizona, although that produced 
storm enough, and quite another for it to be frequently reversing a 
National Court of Criminal Appeals. When we reflect on the waves 
of protest that nearly engulfed the Court after some of its constitu
tional decisions in the criminal field in the Iale 1960's, we should 
impose u heavy burden of proof on a proposal that would entail 
the likelihood of confrontations with a prestigious National Court 
of Criminal Appeals. With the problem of collateral attack curable 
by direct nleamh Judge Bay'nsworth's proposal does not meet that 
test. 

U Perhaps anticipating this criticism, Judge Baynsworth proposed in his lecture that 
the ~lew .C?urt shoul? have the added job of hearing all~ determining, although without 
finalll.y, CIVIl cases relerred by the Supreme Court. Re~erving my general observations un this 
procedure for later discussion. I do not think the proposal meets the objection to a 
speci<!lized criminal court. for one thing, with aU the wor'kJudge Haynswol'lh would give it, 
now including cOIllrlaims on prison conditions, I do not se.e how ~he ne\v (ourt could accept 
additional burdens. On the other Side. a coun thal might spend 90% of its time on crintimli 
I1ltltlers is scarcely the ideal tribunal to settle conflicts between circuits on for example tht! 
.., t • , 

1\1terpl'etOltlOn of the Federal Power Act or the scope of the class action. 
16 Whilt! the English Court of Criminal Appeals is a separate cuun, i( does not h,we 

separate judges. 
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A. PURPOSES OF SENTENCING REVIEW: THE GOAL OF EQUAL JUSTICE 

N o 
\0 

STANDARDS RELATING TO CRIMINAL JUSTICE: 
APPELLATE REVIEW OF SENTENCING 

--PRINCIPLES* 

Standards with Commental)l 

PART 1. GENERAL PRINCIPLES 

1.1 Principle of review. 
(a) In principle, judicial review should be available for all sen-

tences imposed in cases where provision is made for review of the 

conviction. This is specifically meant to include: 
(i) review of a sentence imposed after a guilty plea or the equiv

alent, if the case is one in which review of the conviction would be 

available had the case gone to trial; 
(ii) review of a sentence imposed by a trial judge, a trial jury, or 

the two in combination~ and 
(iii) review of a re-sentence in the same class of cases. 

(b) Although review of every such sentence ought to be available, 
it is recognized that it may be desirable, at least for an initial experi
mental per.~Qd, to place a reasonable limit on the length a~ld kind of 

sentence tbat should be subject to ret'fiew. 

Commentary 

a. Background: availability of review 
While the number of jurisdictions in this country in which review of 

sentence is available is steadily growing, it appears that review of the 
merits of a sentence has actually been undertaken by an appellate court 
in only twenty-one states. The number in which review is realisticallY 
available in every serious case is much lower, something on the order of 
fifteen. In addition to the cases and statutes cited herein, see Mueller, 
Penology on Appeal: Appellate Review of Legal but Excessive Sen

tences, 15 VAND. L. REV. 671, 688-97 (1962). 

*Prepared by Advisory Committee on 
Sentencing and Review, Simon E. Sobel1off, 
Chairman, and Peter W. LOW, Reporter. 
Approved by House of Delegates in 1968. 

There are, of course, many reasons why this situation exists. In the 
federal courts, for example, authority once existed by statute for sen
tence review as a part of the regular appellate process. But revision of 
the authorizing statute without mention of the subject led courts subse
quently to hold that the power had been implicit1y withdrawn. Thus, in 
spite of persuasive arguments that have been made to the contrary, the 
prevailing federal practice is for appellate courts to hold that they lack 
the power to review the merits of a sentence. See, e.g" United States v. 
Martell, 335 F,2d 764,767-68 (4thCir. 1964); United States v. Rosen
berg, 195 F.2d 583, 604-07 (2d Cir. 1952). S!,!e also Smith v. United 
States, 273 F.2d 462,468-69 (lOth Cir. 1959) (dissenting opinion); 
Appellate Review of Sentences, A SymposiLlm at (he Judicial Confer
ence of the United Slates COUl'l of Appeals for the Second Circuit, 32 
F.R.D. 249, 310-11 (1962) (Letter from Congres~man Celler); Com

ment, 109 U. PA. L. REV. 422 (1961). 
Exactly why sentcnccJeview is unavailable in the large number of 

states that so hold is more difficult to ascertain. It is no surprise, of 
course, to see appellate courts insisting upon statutory authority before 
exercising such power. What is not so clear, however, and what must 
await an examination of the hisLOry of sentence review in more detail 
than can be undertaken here, is why the courts have been SO reluctant 
to construe general authority to review criminal judgments as including 
authority over the sentence. The' facl remains, in any event, that the 
common pattern has been for appellate courts to deny themselves such 
power in the ab.sence of clear statutory authority. See Hall, Reduction 
of Criminal Semellces all Appcal: I, 37 COLUM. L. REV. 521, 522 
U 937). For more recent examples, see State v. Wright, 261 N.C. 356, 
134 S.E.2d 62.+ (1964); Mason v. State, 375 S.W.2d 916 (Tex. Crim. 
App. 1964); Michell v. State, 154 So. 2d 701 (Fla. App. 1963). 

Statutory authority to review sentences has been specifically granted, 
in one form or another, in thirteen states and in the military courts. See 
Appendix A, infra. In addition, the courts of several states have rejected 
the more common attitude towards general review statutes and have 
for many years construed the power to "reverse, affirm or modify" a 
criminal judgment'as including the power to review the merits of a sen-
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tence. See, e.g., Bailey v. State, 381 S.W.2d 467,474 (Ark. 1964); State 
v. Ledbetter, 83 Idaho 451,364 P.2d 171 (1961); Hudson v. State,'4399 
P.2d 296 (Okla. Crim. App. 1965); Commonwealth v. Green, 396 Pa. 
137, l5I A2d 241 (1959), 108 U. PA. L. REV. 434 (1960) (capital, 
cases only); Note, Statutory Structures for Sentencing Felons to Prison, 
60 COLUM. L. REV. 1134, 1163 n,200 (1960). By a similar construc
tion of general authority, New Jersey and Wisconsin have more recently 
been added to the list of states in which the sentencing judge no longer 
has exclusive control over the disposition following conviction. See 
State v. Johnson, 67 N.J. Super. 414, 170 A2d 830 (App. Div. 1961); 
Sta[~ V. Tuttle, 21 \Vis. 2d 147, ] 24 N.W.2d 9 (1963). 

h. Background: kind of case 

Adoption of the principle of review of sentences involvcs~at the same 
time a judgment about the kind of sentence that ought to be subject to 
review. There is wide variation among existing provisions. Tn general, 
they fall into three categories: 

I. Limitations keyed 10 the length or type of sentence. In Massa
chusetts, any sentence to incarceration in the state prison is subject to 
review, together with any sentence of more than five years to the state 
rdormatory for women. Connecticut allows review of sentences of one 
year or more in the state prison or the state prison for women, or any 
commitment to the state reformatory. All sentences involving a com
mitment to the state prison arc reviewable in Maine. The new Maryland 
'>W.tute provides for reviev.: of any commitment for more than two years. 
Sec Appendix A, infra. Some eight bills have been introduced in Con
gress to provide for review of federal sentences. Two have proposed 
1imiting review to sentences of incarceration for five years or more; the 
most recent proposal, jntroduced by Senator Hruska in October of 1965, 
provides for review of sentences to imprisonment for terms aggregating 
more than a year. See Appendix B, infra. 

2. Limitations keyed to the type of proceeding for determining 
guilt or sentence. In Oregon, the statutes authorize review if the de
fendant has pleaded guilty, or if the sentence is imposed as the result 
of a multiple-offender proceeding. See Appendix A, ziljra. Review is 
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not available, however, if the defendant has pleaded not guilty and gone 
to trial. See State v. Gust, 218 Ore. 498, 345 P.2d 808 (I 959). In 
Tennessee, review has been held to be available if the judge assessed 
the sentence, but not if sentence was imposed by the jury. Compare 

Brooks v. State, 187 Tenn. 361, 215 S.W.2d 785 (1948), with Carroll 
v. State, 212 Tenn. 46-+, 370 S.W.2d 523 (1963). See also Common
wealth v. Williams, 402 Pa. 48, 166 A.2d 44 (1960). And in Iowa, it 
would violate the staLe constitution if the Supreme Court reviewed a 
death penalty assessed by the jury, while the power to review any type 
of non-jury sentence has long been established. See Appendix A, infra; 

State \'. Brown, 253 Iowa 658, 113 N.W.2d 286 (1962); State v. 
O'Donnell, 17610wa337, 157N.W. 870 (1916). Byway of contrast, 
the Oklahoma Court of Criminal Appeals quite commonly reviews 
sentences imposed by the jury. See, e.g., Hudson v. State, 39'~ P.2d 296 
(Okla. Crim. App. 1965); Henderson v. State, 385 P.2d 930 (Okla. 
Crim. App. 1963). 

3. Limitations keyed to the ge1leral authority of the reviewing COllrt. 
The statutes in Arizona, Hawaii, Illinois, Iowa, Nebraska, and 
New York are of this type. See Appendix A, infra. They vest in the 
regular appellate courts the power to reduce the sentence in any. case 
over which the court otherwise has jurisdiction. In the courts of states 
like New Jersey and Oklahoma, which rely on general review statutes 
for their authority to reduce a sentence, the limitation on the kind of 
case in which such review is available is the same a~ the limitation on 
review of criminal ca'>cs in general. By far the largest namber of states 
which now permit appellate reviGw of sentences fails within this category. 

c. Limitation based on type of procei<!ding at trial 

Subsection (a) endorses the principle that review of the sentence 
should be available in every case in which provision is made for review 
of the conviction. It is also made clear in subsection (a) (i) that this is 
meant to include review of sentcnces imposed after a guilty plea. A limi
tation turning on whether guilt was determined by plea or by trial is thus 
rejected as unsound in principle. Rather, it is thOUght that the only 
proper source of a limit on the availability of review should be related 
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to the· seriousness. of the offense and the length and kind of sentence 
imposed. The basic premise underlying this position is that there is a 
general equivalence between the factors which lead to a decision to pro
vide for an appeal of the conviction and the factors which support 
providirtg for review of the sentence. If a case would be serious enough 
to warrant review of a trial leading to conviction, in other words, it 
would in most cases be serious enough to warrant review of the sanc

tion imposed. 
tQr_~imilar reasons, subsection (a) (ii) is designed to make it clear 

that the av~jlability of sentence review should not turn on whether the 
judge or th~ijury determined the sentence to be imposed. While arguably 
the rationa1~ that appellate courts sit to review trial judges and not trial 
juries shourd apply to this issue as well as guilt, such an approach ought 
not to be u~lthinkingly carried over to review of a jury decision on sen
tencing-indeed, such an extension in this context can lead to particu
larly serious consequences. Sentencing in each case by a different jury 
is a significant contributor to unfounded disparity between sentences. 
Insulation of a sentence imposed by a jury from review can only prevent 
any redress from this built-in disparity. There is thus all the more reason 
for judicial review in those cases where thejury paI:ticipates in sente!lc
ing.* At leaSt where the judge does the sentencing, some measure of 
uniformity in approach is assu'red by the fact that the sentencer does 
not change with every case. . 

d. Re-sentences' 
It is not always clear whether present reviewing courts are authorized 

to review a re-sentence imposed on a remand after the tnitial sent~nce 
has been set aside. See, e.g., People v. Gerstenfeld, 14 App. Div: 2d 
517, 217 N.Y.S.2d 152 (1961). The purpose of subsecf ., (a) (iii) is 
to make it clear that the Advisory Committee would include review of 
re-sentences as well as review of the original sentence. This rests on the 
principle enu~ciated above that it should be the nature of the sentence 

*It shouid be noted thatthe Advisory Committee intends to take a position against 
jury participation in sentenCing. with the possible exception of capita! c~ses. To the 
extent that jury sentencing is nevertheless retained, the Committee is of the view that 
its sentence should be subject to revision on appeal. 

~entence); State v. Williams, 255 Iowa 657, 123 N.W.2d 406 (1963) 
(illegal sentence). Because of the lack of judicial control over the length 
of felony sentences in Hawaii, review in that state is limited as a prac
tical matter to the probation-incarceration decision and to the sentences 
imposed in misdemeanor cases. See, e.g., State v. Kui Ching, 46 Hawaii 
135,376 P.2d 379 (1962); State v. Sa coco & Cuaresma, 45 Hawaii 288, 
367 P.2d 11 (1961). 

Review of the minor sentence is also available in England-in one 
sense, at least, on more Javorable terms than review of more serious 
senteJ,1ces. Leave of court is necessary before an appeal against sentence 
can bctak-,'!.D to the criminal division of the Court of Appeal, no matter 
how serious. On the other hand, there is an appeal as of right fwm the 
Magistrates' Courts to Quarter Sessions, no matter hO\~)rivial the sen
tCJ}ce. See MEADOR REPORT, Appendix C, p. 113, infra. There is more 
striking irony in some jurisdictions in this country. In Florida, for ex
ample, it is quite clear that there is no review of sentences for misde
meanors and felonies. See, e.g., Florida Real Estate Comm'n v. Rogers, 
176 So. 2d 65, 67 (Fla. 1965); Micheli v. State, 154 So. 2d 701 (Fla. 
App.1963); Brown v. State, 152 .Fla.853, 13 So. 2d 458 (1943). Yet 
pn appeal from a municipal court conviction for an ordinance violation, 
"the circuit court shall have power to lower the sentence imposed by the 
municipal court if in his discretion the same should be lowered." FLA. 
STATS ANN. § 932.52(13) (Supp. 1966), Appendix A, infra. A some
what comparable situation exists in Virginia. Sentence review is not 
available in felony cases. See Messer v. Commonwealth, 145 Va. 872; 
134 S.E. 565 (1926), 13 VA. L REV. 337 (1927). In misdemeanor cases, 
on the other hand, a trial de novo is available in a court of record follow
ing conviction in a municipal court. See VA. CODE ANN. § 16.1-132 
(1950); BERRY, CRIMINAL PRACTICE IN MUNICIPAL AND COUNTY 
COURTS § § 176-78, pp. 271-74 (1964). In effect, and perhaps most 
commonly, such provision for a trial de novo can be used to seek revi
sion of a sentence thought unduly severe. See, e.g., Hinckle v. State, 189 
A.2d. 432, 434 (Del. 1963); State v. Mu:l1, 30 N.J. 231, 152 A.2d 572 
'(1 959); State v. Haynes, 78 N.J. Super. 60, 187 A.2d 383 (Essex County 
Ct. 19~2). 

rather than when or how it was imposed that governs the availability of 
review. T~lere is also the practical point that an appellate ~ourt should 
have the power to assure compliance with its remand orders. 

It also follows that re~scntences imposed On other occasions should 
be subject to review. This would include a re-sentence imposed after a 
successful collateral attack. See, e.g., People v. Krzywosz, 23 App. Div. 
2d 957,259 N.Y.S.2d 970 (1965). Similarly, proceedings resulting in 
the modification of a prior suspension of sentence or release on proba
tion should be subject to review. The Illinois statutes include a specific 
provision authorizing such review. See Appendix A, infra. See also, e.g .. 

People v. Hobbs, 56 111. App. 2d 93, 205 N.E.2tl 503 (1965): People 
v. FrecmanA9 Ill. App, 2d 464, ;::~)O N .E.2d 146 ( 1964). 

~. Lesser sentences 

One result of implementation of the Advisory Committee's rC~Ol1l
mendations will be that some relatively minor sentences will be subject 
to correction on appeal. This is a product of the view that the judgment 
supporting the availability of review of the sentence is closely related, 
if indeed not identical, to the judgment which supports the availability 
of review of the conviction itself. T t is supported further by the fact that 
the sentence which is minor \vben compared to more serious sanctions 
is neither less likely to be excessive for that reason, nor necessarily of 
less importance to the particular defendant involved. 

Most of the ::tates in which review is now available agree with this 
conc1u.~ion. In each of the states in the third category mentioned in 
commc-Ilt V, supra, the regular appellate courts have the authority to 
review the sentence in any case over which they otherwise have jurisdic
tion. And there have been not infrequent occasions for the use of such 
power in the relatively minor case. In New York, for example, a sen
tence was recently reduced from five days to time served (two days). 
People v. CorapL, 42 Misc. 2d 247, 247 N.y'S.2d 609 (1964). The first 
case in which the Wisconsin Supreme Court held itself to have the power 
to re-examine a sentence involved a $150 fine for a sp~eding offense. 
See State v. Tuttle, 21 Wis. 2d 147, 1'24 N.W.2d 9 (1963). Compare 
State v. Alexander, 255 Iowa 656, 123 N.W.2d 407 (1963) (illegal 

While it may be that the apparent anomaly of such provisions can 
be defended in states where municipal courts are manned by part-time 
judges who lack the experience and training of their counterparts on 
courts of general jurisdiction, such solicitude for the minor sentence 
when the most severe sentences cannot be reviewed at the very least 
calls for a re-examination of the values served by review. In any event, 
it is the purpose here both to urge consistency in approach and to express 
the conclusion that as a matter of principle review of sentences should 
be available whenever review 'of the conviction is available. 

f. Limitations on review 

The Advisory Committee nevertheless recognizes that there mt.,'r oe 
practical reasons supporting the conclusion that ~olJ1e limit to review 
is necessary short of that to which principle seems to lead. Although 
the Committee's judgment is that such fears are unwarranted, one basis 
for this conclusion might be a fer,r that the appellate courts will otherwise 
be flooded with frivolous appeals. The Committ~e is firmly convinced 
that the principle of appellate review of sentences is more important than 
the precise limits that are placed upon it. For this reason, the COtIlmittee 
would support a desire to experiment with review of only the more seri
ous sentences. If it then appears that such fears are unfounded, it will 
then be time enough to broaden the applicability of the review provision. 

How such a limitation should be expressed involves two distinct judg
ments. The first relates to the kind of limitation wh::;h should be 
employed. For reasons expressed in comment c, supra, the Advisory 
Committee would recommend that any limitation should take the form 
of a limit on the length and kind of sentence to be subject to review, 
rather than a limit keyed to the type of proceeding by which gUilt or 
the sentence was determined. The second issue relates to the quantum 
of the limitation. That there is room for disagreement on this point is 
reflected by the fact that the Committee itself could not agree on a spe
cific figure. A majority felt that the limit should not exceed one year 
in jail. All agreed, however, that a limit in excess of five years in jail 
would defeat the realization of many legitimate objectives of sentence 
review. 
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1.2 pUqloses of reyjew~ 
The general objectives of sentence review are: 

(i) to correct the sentence which is excessiye in length, having 
regard to the nature of the offense, the character of the offender, 
and the protection of the public interest; 

(ii) to facilitate the rehabilitation of the offender by affording 
him an opportunity to assert grievances he may have regarding his 

sentence; 
(iii) to promote respect for law by correcting abuses of the sen

tencing power and by increasing the fairness of the sentencing 

process; and 
(iv) to promote the development and application of criteria for 

sentencing which are both rational and just. 

Commentary 

a. Background 
The critics of those courts which now engage in appellate 'review of 

sentences are quick to point out that the power is often unwisely used. 
Particularly common are comments that the power is exercised in a 
manner which i,s of no significant guidance in determining the next 
sentence, and that the power is exercised in a manner which reflects 
no more than the substitution of one guess about the proper dis
position fOf/.lnother. See generally Note, Appellate Review of Primary 
Sentencing .Decisions: A ConnectiClit Case Study, 69 YALE L.J. 1453 
(1960); Hall, Reduction of Criminal Sentences Oil Appeal, 37 COLUM. 
L. REV. 521, 762 (1937); MEADOR REPORT, Appendix C, pp. 126-27, 
infra. It is therefore desirable both that consideration be given to the 
objectives which are sought by a provision for sentence review and that 
steps be taken to impress upon reviewing courts the importance of exer
cising the granted power with these objectives in mind. 

b. Excessive sentences 
A sentence of a length which is neither necessary to protect the in

terests of the public nor usef~l in terms of the rehabilitation of the 
defendant can manifest itself in many ways. The most obvious example 
is the sentence which is clearly excessive on its face. 

J nstanccs of such excessive sentences can be multiplied. In United 
States 1(. Smaldone, 216 F.2d 891 (lOth Cir. 1954), rev'd per curiam, 
348 U.S. 961 (1955), one of the defendants received consecutive sen
tences totaling 170 years, ] 10 of which were suspended. In Smith v. 
United States, 273 F.2d 462 (10th eir. 1959), the court noted its con
clusion that a 52-year sentence was excessive for a first offender whose 
offense was not aggravated, bu.t at the same time noted that it lacked 
'pm,ver to do anything about it. In another ca$~) this one from a state 
court a young boy was given seven consecutive life terms for a series 
of offenses committed at the same time. State v. Oberst, 127 Kan. 412, 
273 Pac. 490 ( 1929). Compare A ppellate Review of Sentences, A Sym
posium at the Judicial Conference oj the United States COllrt of Appeals 
jar the Second Circuit, 32 F.R.D. 249,269 (1'962) (remarks of Judge 
Sobel off). 

Occasionally, such sentences come to the attention of the executive 
in the form of requests for clemency. In one such caSe, a twenty-year 
old man was blinded in an industrial accident, after which his wife 
divorced him and took custody of their two children. After he regained 
his sight, and in order to obtain money with which to try to get his family 
back, he robbed a bank of $5,000 at gunpoint. Shortly thereafter, he 
became remorseful and turned himself in. At his trial, he pleaded guilty, 
and even though he had never before been in trouble, he was sentenced 
to forty years at a time when the average sentence for bank robbers was 
something less than thirteen. See Kennedy, Justice [s Found in the 
Hearts and Minds of Free Men, FED. PROB., Dec. 1961, pp. 3, 4, 30 
F.R.D. 401, 424-425 (1.961). In another case, a respected lawyer and 
Purple-Heart veteran who had never before been in troubJe was con
victed of a conspiracy to smuggle parrots into this country from Mexico. 
The sentencing judg~ thought he was arrogant and rude, and sentenced 
him to e1even years. Id. at 4, 30 F.R.D. at 424. For a competing view 
of this case, see Brewster, A ppellale Review of Sentences, 40 F.R.D. 79, 
82-83 (1965). 

To respond that the executive should have the obligation to filter out 
and correct such errors when they occur, or that granting the power to 
a court to reduce an excessive sentence interferes with the executive 
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pardoning power, misses the point. Executive clemency is, and should 
remain, for the highly exceptional case where the question is not one of 
excessiveness based on the ordinary factors affecting sentence, but where 
intervention of th~ executive is prompted by unusual public interests. 
That more mistakes occur in sentencing than can be corrected by this 
process is unfortunately clear. It is equally clear that as in every other 
phase of the law the judiciary should have both the power and the obli
gation to correct its own errors. In addition, as Judge Weigel of the 
~ . 

Northern District of California has pointed out: 

The standards governing.the wise use of Executive, clemency are by no means 
the same standards which would be invoked to correct unjustified disparity in sen
tencing. Finalfy, there is no right to Executive clemency. The victim of a serious 

. injustice ought to have a right to get it corrected. 

Appellate Review of Sentences, Hearings on S. 2722 Before the Sub
committee Oll Improvements in Judicial Machinery of the Senate 
Committee on the Judiciary, 89th Cong .. , 2d Sess. 73 (196'6). Compare 
Kennedy, Justice Is FOllnd in the Hearts and Minds of Free Men, FED. 
PROB., Dec.1961, pp. 3,4,30 F.R.D. 401, 424-425 (1961). 

In addition to the exampJes cited above, excessiveness can manifest 
itself more indirectly. The sentence which lacks any affirmative basis 
and the sentence dictated by emotion are potential examples. It is only 
by coincidence that such a sentence proves not t.o be excessive. It is 
thus clear that review against an excessiveness standard is called for 
when a sentence has been imposed in such circumstances. 

That such sentences are not unknown is supported by the testimony 
of the former Director of Federal Prisons: 

That some judges are arbitrary and even sadistic in their sentencing practices is 
notoriously a matter of record. By reason of senility or a virtually pathological emo
tional comple.x: some judges summarily impose the maximum on defendants con
victed of certain types of crimes or al! types of crimes. One judge's disposition along 
this line was a major factor in bringing about a sitdown strike alt Connecticut's 
Wethersfield Prison in 1956. There is one judge who, as a matter of routine, always 
gives the maximum sentence and who of course is avoided by every defense lawyer. 
If they have the misfortune of having their case arise before him they lay the ground 
for appeals since experience has indicated the appeals court is sympathetic and will, 
if ,possible, overturn the sentencing cour~. I know of one judge who continued to sit 

on the bench and sentence defendants to prison while he was undergoing shock 
treatments [or a mental jllness. 

The unfortunate fact is that the sentenced offender has no redress against emo
tionally dictated and unfair judicial sentencing actions. According to Assistant U. S. 
Attorney General George Doub, the United States is "the only country in the free 
world where a sentencing court need give no reasons for the imposition of a sentence 
... the only country in the free world in which there is no appellate review of the 
punishment imposeu by the trial court." 

Bennett, The Sentence-Its Relation to Crime and Rehabilitation, in 
OF PRISONS AND JUSTICE, S. Doc. No. 70, 88th Cong., 2d Sess. 307, 
311 (1964). Compare NEWMAN, CONVICTION: THE DETERMINATION 
OF GUILT OR INNOCENCE WITHOUT TRIAL 61 (1966). 

It is offensive too jf the sentence is based on factors which are unre
sponsive to proper objectives. An example occurred in a case where the 
defendant was sentenced to three yearSc in jail, th~ trial judge adding 
that: 

Had there been a plea of guilty in this case probably probation might have been 
cOllsidered under certain terms, but you are all well aware of tbe standing policy 
here tbat once a defendant stands trial that clement of grace is removed from the 
consideration of the Court in the imposition of sentence . 

United States v. Wiley, 267 F.2d 453, 455 (7th Cir. 1960). (I;:mphasis 
added.) While this particular sentence was set aside, it is clear that in 
many state!>. and possibly other federal circuits as well, a sentence to jail 
based upon such factors would not be re-examine~ even though the ap
pellate court thought it clear that no proper objective~ were accom
plished by such an arbitrary "standing pOlicy." 

Fina1ly. a wonl should be added about the illegal sentence. Such a 
sentence. typically one \vhich is beyond the limits fixed by the legisla
ture. is commonly subject to review and correction by the normal 
appellate process. even in those jurisdictions which do not generally 
afford revievy' of sentences. See. e.g., Watkins, Appellate Rel'iew of the 
Sentollcing Process ill Michigan, 36 U. DET. L.J. 356 (1959). The pur
pose of mentioning it at this point is to emphu:size a basic theme of these 
materials, namely that all aspects of review, whether of the legality of the 
sentence, the procedure by which it ,-vas assessed, or its propriety on the 
merits, should he consolidated in a single court. See § 2.1, infra. 
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The problem presented by the illegal sentence is in many respects 
similar to the problem of the excessive sentence. Surely a legislature 

would not intend that a sentence exceeding the statutory limits be im
posed. Just as surely, when a legislature authorizes a range of one to 
t\',:enty years for an offense, it does not mean that it makes no difference 

what sentence within that range is selected in the particular case. Yet to 

provide that the sentencing judge need not state why he picked a particu

lar sentence and that no one save the executive can undo it· once it is 
imposed comes verycJose to just that position. The essence of appellate 
review oUbe sentence is to emphasize that it docs in fact make a differ

encc. Review will require examination in each case, both by the sentenc

ing court am~ the appellate court, of the interests of the public and the 

interests of the defendant. The sentence which serves neither interest 
~urely should not stand. 

c. Facilitate rehabilitation 

As has been pointed out elsewhere, the sophistication of the method 
by which a sentence is fixed may well be lost on most who are subjected 
to the criminal process. See.Note, Appellate Review of Primary Sen
tencing Decisions:· A Connecticut Case StLldy~ 69 YALE L.I. 1453, 
J 465-66 (1960). No matter how the sentencing decision is reached, 
and no I)latterhow many times it is reviewed, the average defendant 
is likely to base his judgment of its fairness on a shallow comparison 
of his sentence with the'sentence that others have received for similar 
offenses. The concept of punishment tailored to the offender as well as 
the offenseis unlikely to be appreciated. 

It does not follow from this, however, that th~ attitude of the defend
ant toward the sentencing process is unimportant. Nor does it follow that 
no positive steps should be taken to create a greater sense of fairness 
about the manner i.n which a sentence is determined. At the least, effec
tive sentence review should negate the image of a single judge with 
unbridled power over the future of the individual before hirn. This in 

turn should remove one source of a hostile attitude that can do nothing 
but impede the rehabilitative progress of the offender. While jt is 
believed that this alone is a goal worth seeking, there is the further 

possibility that in some cases respect for the process, induced by the 
opportunity to have grievances aired, will be an affirmati~e first step 
toward self-improvement. The availability of review, plus . its exercise 
in such a fashion as to promote this respect, thus has the potential of 
contributing positively to the attitude of the offender. 

d. Respect for Jaw 

A third objective of sentence review is the promotion of respect for 
law. This can be accomplished in at least two ways: by correcting 
abuses as they occur and by doing justice in a manner that contributes 
to the appearance of justice. It is shocking, to say the least, that the 
United States is the only country in the free world where not only 
can a single man sentence without explaining why, but where there 
is no regular channel for review of his work. See, e.g .. :Bennett, The Sen
tence-ft.s Relation to Crime and Rehabilitation, in OF PRISONS AND 
JUSTICE, S. Doc. No. 70, 88th Cong., 2d £ess. 307,311 (1964); George, 
An Unsolved Problem: Comparative Sentencing Techniques, 45 
AB.AJ. 250, 251 (1959); Appellate Review of Sentences, Hearings 
on S. 2722 Before the Subcommittee on Improvements in JudicialMa
chinery of the Senate Committee on the Judidary, 89th Cong., 2d Sess. 
86-100 (1966) (Statement of Professor Mueller). When itjs added that 
the sentencing judge often has an extremely wide range within which 
to select a sentence, the image is by no means a happy one. 

Violation of the federal bank robbery statute, for exa'uple, gives to 

the trial judge the choice between a fine of from $1 to $5,000, probation, 
or any period of incarceration from one day up to twenty years. In addi
tion, the trial judge may fix the defendant's parole eligibility date at any 
point from immediately upon incarceration up to one-third of the total 

sentence. See 18 V.S.c. § § 2113, 3651, 4208(a)(1964). There are good 

reasons for providing each of these alternatives. But to give to one man 

. the power to select anyone for reasons of his own ~oes not immediately 
command respect for the fairness of the system. Cf. Kadish, Legal Nonn 
and Discretion in the Police and Sentencing Process, 75 HARV. L. REV. 

904,915-31 (1962). Particularly is this the case in comparison to the 
highly so-phisticated rules surrounding other aspects of the trial, ano the 
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careful and thorough review that assures a minimum of error. To say, 
us we do, that we care more for the integrity of the hearsay rule than 
fl)f the difference between one and twenty years is hardly revealing of 
a wund system of values. Providing for a check on the exercise of the 
sentencing power should thus increase respect for the system. The exer
ci~e of the power to correct the occasional abuse should demonstrate 

that it works. 

c. Deyelopment of criteria 

It is unfortunate that our system has yet to develop a rational and 
,consistent approach to the sentencing problem, One of the most serious 
manifestations of this is the clearly demonstrable fact that similarly 
..,ituated defendants oFten receive grossly disparate sentences. Of the 
many examples in both state and federal courts that could be cited, 
the following are representative: 

'[ ake. for inst<lnce. the cases of two men we reel!i\'ed last spring. The first man had 
b..-cn convicted of cashing a check for $58.40. He was out of work at the time of 
hi~ offense, and when his wife became ill ·and he needed money for rent, food and 
doctor bills, he became the victim of temptation. He had no prior criminal record. 
The other man cashed a check for $35.20. He \vas also out of work and his wife 
had left him for another man. His prior record consisted of a drunk charge and a 
non~upport charge_ Our examination of these two cases indicated no significant 
diITeren<.es for sentencing purposes. But they appeared before JifTerent judges and 
the fir),t man received 15 years in prison }llld the second man 30 days. 

These arc not cuses pi<:led out of thin air. In January the President of the 
United States commuted 10 time served thc sentence of a first offender, a former 
Army lieutenant, and a veteran of over 500 days in combat, who had been given J 8 
years for forging six small checks. 

In one of our institutions a midJle-aged credit union treasurer is serving 117 
days for embezzling $~4.0()O in order to cover his gambling debts. On the other 
h:\/1u, another middle-ageJ embezzler with a fine past record and a fine family i~ 
serving 20 years, with 5 years probation to follow. At the same institution i5 a war 
vcteran, a 39-year-okl attorney who has never been in trouble before, serving 11 
years for illegally importing parrots into this country. Another who is destined for 
the sumc institution is a middle-aged tax aceounttmt \vho on tax fraud charges re
ceived 31 years and 3 t days in consecutive sentences. In stark contrast. at the same 
institution1ast year an unstable young man served out his 9S-day sentence for 
uImed bank robbery. 

Bennett, COllllfdOH'l1 for Judicial Sentencing, in OF PRISONS AND Jus
TICE, S. Doc. No. 70. 88th Cong .. 2d Sess. 328, 331 (1964). See gcn-

erally Rubin, Disparity and Equality of Sentellces-A Constitutional 
Challenge, 40 F.R.D. 55 (1966); Hearings Before Subcommittee No.3 
of the House Commillee on the Judiciary, 85th Cong., 2d Sess., ser. 14, 
at 41-67 (1958) (testimony of Mr. Bennett); INSTITUTE OF JUDICIAL 
Am.lINISTRATION, DISPARITY IN SENTENCING OF CONVICTED DEFEND
ANTS (1954); GLUECK, CRIME AND JUSTICE] 15-129 (1936). 

There are many ways in which the disparity problem can be attacked. 
The sentencing council, for example. is currently gaining well-deserved 
support within the federal system as an aid- in reducing variations be
tween different judges on the same court. See Levin, Toward a More 
En/ighlened Sentencing Procedure, 45 NER. L. REV. 499 (1966); Smith, 
The SemC'ncing Coul/cil allel tire Problem of Disproportionate Selllences, 
FED. PROS., June 1963, p. 5, 11 PRAC. LAW., Feb. 1965, p. 12; Doyle, 
A Sentencing COllncil in Opera/ion, FED. PROB., September 1961, p. 27. 
In addition, sentencing institutes are helping in the federal system 10 

perform the same function on a circuit-wide basis. See, e.g., Youngdahl, 
Development alld A ccolllplis/zmeflts of Sentencing institutes ill the F ed
eraIJudicial System, 45 NEB. L. REV. 513 (1966); Youngdahl, Remarks 
Opening tJze Sentencing Institute Program, Lampoc, California, 37 
F.R.D. 115-16 (1964). Another boost would be provided by legi~lative 
revision of sentencing structures. See, e.g., Rubin, Disparity and Equal
ity of Selltel1ce,s-A Constitutioilal Challenge, 40 F.R.D. 55, 56 (1966); 
Wechsler, Semel/clllg, Correctioll, and the lv/odel Penal Code, 109 U. 
PA. L. REV. 465, 472-75 (l961). 

But while these devices are useful and important, it is not contended 
by their advocates that they are a cure-all for the problem of disparity. 
Similarly, it is not contended here that sentence review will eliminate 
the problem. Indeed, because the overly lenient sentence is typically 
not subject to increase all an appeal by the state, only half of the prob

lem call ever be reached by a reviewing court. But sentence review, if 
properly implemented, can join with other devices to make a substantial 
contribution. 

It can do this in two ways. First, it can level off the peaks by reducing 
the excessive sentence. It can thus contribute to a solution of half of the 
problem by reducing the incidence of injustice to the individual. Sec-
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ondly, and most importantly with respect to the problem of disparity, 
sentence review can contribute to the development of sound sentencing 
principles and thus lead closer to the goal of approaching each defend
ant on the same basis. This in turn can be brought about in two ways: 
the requirement that the sentencing judge articulate the basis for 111S 
!>entence will assist him in developing for himself a set of consistent 
principles on which to base his sentences; and the articulation in written 
opinions of the basis for a modification by an appellate court should lead 
to similar development on a more widely applicable scale. The follow
ing was written thirty years ago, and it is in most jurisdictions no less 
true today: 

The Jaw gives the judge wide discretion in sentencing, but furnishes him no assist
ance in exercising that discretion. In performing their ordinary judicia~ functions, 
judges base their actions either on statutes or on prior judicial decisions and prac
tices. Controversies involving innumerable difficult legal questions have in the 
course of centuries been appealed to the ... appellate courts .... These courts have 
written opinions recorded in vast legal libraries. But in the difficult and important 
task of sentencing offenders, there are almost no precedents or standards to follow. 
Sinee determining what sentence to impose has neady always beeu a matter of 
judicfal discretion, few opinions have been written to explain sentences. The knowl
edge and wisdom of individual judges have thus died with them. 

WARNER & CABOT, JUDGES AND LAW REFORM 159-60 (1936). Com
pare GLUECK, CRIME AND JUSTICE, pp. 128-29 (1936). Sentence review 
at least holds out the hope that the knowledge and wisdom of our experts 
will not die with them. It also holds out the hope that our system will be 
fairer and more equitable for that reason. . 

Finally, it should be added that this emphatically does not mean that 
sentence review shou1d Tead to uniform sentences. As Mr. Bennett 
has reminded us, "Nothing could be more unequal than treating un
equal thing~ equally." Kennedy, Justice is FOLlnd in the Hearts and 
Minds of Free Men, 25 FED. PROD. 3 (Dec. 1961),30 F.R.D. 422, 425 
(1961). No advocate of sentence reform argues for uniformity where 
there ate reasonabkgrounds for differentiation. What is sought, on the 
other hand, is reasonable, as Dp]?osed to arbitrary, differentiation: an 
approach to the sentence that not Qnly recognizes the justice of individ
ualized sentences, but also demands their rational use. Not only can 

this contribute to resolution of the disparity problem, but. on a much 
broader scale it can also contribute significantij' to the development of 
sound sentencing policy, Reviewing courts, if they will, can playa lead

ing role in the achievement of these objectives. 

h. Collateral oenefits 

One of the most frequently rnentioned points in the debate about the 
retention of the death p¢nalty cent.::rS upon the effect of the penalty 
on the system. Sec, e.g., l\'IODEL PENAL CODE § 201.6, comment at 64 
(Tent. Draft No.9. 1959). Judges are cautious when a man's life is at 
stake; and often a strained dCLi!'ion can be traced to no other feature 
of the case than thallhc defendant was under a sentence of de :h. The 
effect can be unfortunate: ha.rd cases, in other words: often make bad law. 

Many observers have noticed a similar effect caused by the absence 
of power to review a :;_ ntence. If the appellate court is convinced that 
a given penalty is grossly excessive, it may similarly strain the law: 
"there is probably morc appellate review than appears on the surface, 

. where courts reVerse on what would otherwise be dismissed as harmless 
error because the record shows extreme severity or prejudice in sen
tencing." Note, Due Process alld Legislative Standards in Sentencing, 
101 U. PA. L. REV. 257,264 (1952). For the views of several appeHate 
judges on this point, see, e.g., A ppellate Review oj Sentences, A Sympo
sium at the Judicial Conference of the United States COllrT of Appeals 

for the Second Circuit. 32 F.R.D. 249, 271 (1962) (remari:~s of Judge 
Sobc1off): United States v. Hoffman, 137 F.2d 416,422 (2d Cir. 1943) 
(Judge Clark); United States v. Trypuc, 136 F.2d 900, 902 (2d Cir. 
1943) (per curiam.: Judges Swan, Clark and Frank); United States v. 
Amendola, 17 F.2d 529,530 (2d CiI. 1921) (Judge L. Hand). 

On the other side of the coin, it is likewise the case that many defend
ants take app~als only because of dissatisfaction over the sentence: 

The calendars of the courts of appeal arc crowded with cases which have little 
merit other than an entreaty to the COUft to find some basis on Wilich a, Draconian 
sentence can be upset. Reliable figures indicate that 40 to 50 percent of the time of 
the appeals court is required to review cases which would not be there had a rea
sonable sentence been pronounced. 
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Bennett, The Sentence-Its Relation to Crime alld Rehabilitation, in 
OF PRISONS AND JUSTICE, S. Doc. No. 70, 88th Cong., 2d Sess. 307, 
311 (1964). 

The combination of these two observations - that many appellate 
courts tend to review sentences anyway by finding reversible errors, 
and that the basic reason behind many appeals is dissatisfaction over 
the sentence"":" has an unfortunate effect on the principled growth of the 
law. It is the history of the common law that inventive judges have often 
been forced to prevent injustice by the use of indirect or highly fictional 
methods. That they have had the ingenuity and the motivation to do so 
iii a great tribute. But the fact that they have been forced to use such 
techniques can hardly be looked to with pririe. What is suggested here is 
that permitting review of the sentence will have the cffect of focusing 
the contest on what in many cases is the only real issue at stake. It is 
believed that this will remove one source of the desire, the need, and the 
practice of reaching this issue by artificial means. 

J 



INDIVIDUALIZED JUDGES 
Marvin E. Franke1*" 

It may be supposed by many that the broad discretion of 
the sentencing judge is acmally limited by the discipline of 
the profession, including a body of criteria [(,r placing a 
given case within the statutory range of up to "not more 
than" Efe in prison. The supposition would, unfortunately, 
be without Sl~bstant:i~l basis. There are, to be sure, some 
yague species of curbstone notions-gTayity of the particular 
offense, defendant's prior record, age, bad:.grounct etc.
that are thought to serve as guides in the particular case. 
But there is no agreement at all among the sentencers as 
to what the relevant criteria are or what their relative im
portance may be. Again, [he point is made in all its stark 
horror by the compelling ("'idence that ,,'idely unequal sen
tences are imposed every day in great numbers for crimes 
and criminals not essentially distingUIshable frum each other. 

The sentencing powers of the judges are, in short, so far 
~ llncol1fincd that, c:..:.ccpt for frC{l'.lcntiy mon~tTc)U5 maximnrn 
I.D limits, they are effectively ~uhject to no law a~ all. Every

one with the least training in Jaw would be prompt to de
nounce a statute that merely said the penalty for crimes 
"shall be any term the judge sees fit to impose." A regime 
of such arbitrary fiat ,,"mild be intolerable in a supposedly 
free society, to say nothing of being in\"<llid nnder our due
process dause. But the fact is that we ha,'c accepted un
thinkingly a criminal codc creating in effect precisely that 
degree of unbridled power. 

Beyond their failure to impose meaningful limits upon 
the judges, our criminal codes have displayed bizarre quali
ties of illogic and incongruity. Studies in the recent past 
revealed such things as these: a Colorado statute providing 
a ten-year maximum for stealing a dog, while another Colo-

*United States District Judge, 
Salborn District of New York~ 
reproduced from CRIMINAL SENTENCES: 
LAW WITHOUT ORDER, published by 
Hill and Wang (1973). 

rado statute prescribed six months and a $500 fine for kill
mg a dog; in Iowa, burning an empty building could lead 
to as much as a twenty-yeal- sentence, but burninR a church 
or school carried a maximum of ten; breaking into a car 
to steal from its glove compartment could I·esult in up to 
fifteen years in California, while stealing the entire car cal'
Tied a maximum of telL Examples like these could be multi
plied, The specific one!; I cite may ha\'e been repaired in 
l'ocent l"cvisions_ Their essentially illustrative character re
mains a fair reflection of the haphazard, disorderly qualities 
of our criminal penalty provisions. And while this motley 
look is disturbing, it is, of course, less fundamentally atro" 
cious than the characteristic allowil.l1ce of unfettered discretion 
to the sentencing judge selecting d. term anywhere up to the 
high maximum. 

Both qualities-the cra7y-quilt statutory patterns and the 
blank-check powers of judges-reflect a number of important, 
if not uniformly pleasant, things about our society. In one 
of his many quotable insig:hts-though it_was not by any 
means exclusively his-\\.'inston Churchill said: 

The mood :md le·np~r of the public with regard to the treat
ment of crime and criminals is one of the most unfailing tests 
of the civilization of all)' country. 

The "mood and temper" reflected in our laws assigning 
punishments include a kind of simpleminded puritanism 
in which it is premised that conduct we dislike \dll end or 
sharply decrease if we pass a criminal la,,-, 'with harsh sanc
tions, against it. ~lany of our criminal laws are enacted in an 
access of righteous indignation, with legislators fervidly out
shouting each other, with little thought or attention given 
to the large numbers of years inserted as maximum penalties. 
\Vritten at the random, accidental times when particu);ir evils 
come to he percei\'ed, the statutes are not harmonized or 
coordinated with each other. The resulting jumbles of harsh 
anomalies are practicaHy inevitable, 

The more profound problem o( excessive judicial power 
reflects a cougedes of causes, advertent and accidental. To 
look only at the most important and positive of these, the 
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prevalent thesis of the last hundred years ,or so has been 
that the treatment of criminals must be "individualized." 
The ~Iikaclo's boast, we have proudly thought, was 'silly; 
the punishment in a civilized society must fit the unique 
criminal, not the crime. The "crime," after all, may de
serib' ".';; 1: a single, mechanical label kinds of misconduct 
!.!ld, .~~\jre importantly, kinds of individual offenders dis
playing no similarities of any substantial sort, To assign 
rigidly a prescribed penalty for each crime (the so,called 
"tariff" system) is Procrustean. Sentiments like these carried 
the day long ago; it is scarcely imaginable that they conld be 
questioned today. 

Yet h is high time to question and confine them, Like an 
good ideas allO\\'ed to bloom without pruning or other atten
tion, the notion of individualized sentencing has gotten quite 
out of hand" Re\"erting to elementary principles for a bit, we 
ought to recall tbat individualized justice is prima facie at 
war with Stich concepts, at least as fundamental, as equality, 
objectivity, and consistency in the law. It is not self-evident 
that the flesh-and-blood judge coming (say) from among the 
white middle classes will inevitably achieve admirable results 
when he individualizes the narcotics sentences of the sub
urban college youth and the street-wise young ghetto hustler. 
More importantly and more generally, is it perfectly clear 
that 'Owe want our judges to have such power? In most matters 
of the civil law, while our success is variable, the quest is 
steadily for certainty, predictability, objectivity. The busi
nessman wants to know what the tax will be on the deal, 
what the possible "exposure" may be from one risk or an
other. His lawyer may predict more or less successfully. But 
what no businessman wants (if he is honest) is a system of 
"individualized" taxes and exposures, depending upon who 
the judge or other official may turn om to be and how that 
decision-maker may assess the case and the individual before 
him. 

This does not mean, of course, that everybody pays the 
same tax or is held to the same standards of liability, It does 
mean that the variations are made to tum upon objective, 
and objecti\-dr ascertainable, criteria-impersonal in the 
sense of the maxim that the law ··is no respecter of persons" 
-and, above all, not left for determination in the wide
open, uncharted, standardless disaetion of the judge ad
ministering "individualized" justice. The law's detachment 
is thought to be one of our triumphs. There is dignity and 
security in the assurance that each of us-plain or beautiful; 
rich or poor, black, white, tall, curly, whateyer-is promised 
treatment as a bland, fungible "equal" before the law. 

Is "individualized" sentencing consistent with that prom
ise? Certainly not under the broad grants of subjective dis
aetion we gi\'e to Our judges under most",-\merican criminal 
codes today_ The ideal of individualized justice is by no 
means an unmitigated evil. but it lllust be an idea! of justice 
according to law. This means we must reject individual dis
tinctions-discriminations, that is-unless they can be jus£i
lied by relevant tests capable of formulation and application 
with sufficient objectivity to ensure that the results will be 
more than the idiosyncratic ukases of particular officials, 
judges or others. I think an approach to such a standard is 
possible. I shall attempt to sketch it later on. In the mean
time, however, if we had to choose between our status quo 
and a system of narrow "tariffs" for each caregory of crime, 
only my prejudiced belief that many judges are humane 
would make me pause in preferring the latter. 

Having said that, let me flee from the appearance of undue 
complacency about the judges. The judges simpty are not 
good enough-nobody could be-to redress the fundamental 
absurdities of the system, Some thoughts about the character 
and limits of the sentencers are the business of the next 
chapter. 
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T
HE ABSCRDlTIES of our sentencing' l;nrs would remain 
aesthetically repu!si\'e, but might be otherwise tolerable, 

if our judges 'were uniformly brilliant, sensitive, and llU
mane. Though I yieid only to numerous judges in my ad
miration for those on the bench, I must ack.nowledge that we 
do not, in fact, appl'oach any such state of affairs. Judges, I 
think, tend to be like people, perhaps even some cuts above 
the mine run but, unfortunately, less than gods or angels. 
And how, afrer all, could 'we dream it might be otherwise? 
Consider 'whence we acquhe our judges, how we select theIn, 
how they are trained before and after they don robes. 

To start near the beginning, most of our judges ha\-e been 
trained as lawyers. (There is a disappearing breed of petty 
magistrates for whom this is not necessarily true, and the pic
tur~)s more bleak with respect to them.) Substantially noth
l:bg in~Yhe law cu.rriculum is relevant to problems of sen
t(.ncin.g, li~(ieed. umiT the last decade or so, the entire field 
of cr1&tlimJ,-h!1S being neither lucrative nor prestigious, oc-

,~ cQipje(rli">111r:a small and disfavored corner of our law schools' 
~]; Sltt~t{on. 1;r,hile that state of neglect has undergone exten

/"jj);e repa.iXSJ.tf:'.~se have scarcely grazed the area of interest 
- ~er-i: ~a,\! stu!Ierits learn something about the rules of the 
~rimlnal:\J.w, about tJle triaLof cases, and, increasingly, about 
the rig~lts of defendants before a.nd ciuring triaL They re
ceiVe almost no instruction p.ert\~1ent to sentencing. They 
may hear some fleeting references to the purposes of criminal 
penalties-some generalities about retribution, deterrence, 
etc_ But so far as any intentional consequences of their leo'aI 
education are !concerned, they are taught by people and ~x
posed to curricula barren of even food for thouo-ht about 

• 0 

sentencmg. ,. 

From among the total supply of law graduates who have 
not studied sentencing. there emerges in twenty or thiny 
years the narrower group from 'which we select the bulk of 
our judges. The most notable thing about this grO~lp for 
present purposes is that its members haye 1110stly remained 
unencumbered by any exposure tu, or learning abOltt, the 
pmhiems of sentt>ndng. Ch~racterized by their dominant 
attributes. our judges are men (mostly) of no longer tender 
years who have not associated much with criminal defend
ants, who have not seemed shrilly unorthodox, 1dlO have not 
lived recently in poyeny, who ha,'e been modestly or more 
successful in their profession. They are likely to have had 
more than an average lawyer's amount of experience in the 
courtroom, though it is a little remarkable how large a 

percentage of 'those who go on the bendl lack this creden
tiaL'" They are unl ikely to haye defended more than a cquple 
of criminal cases, if that many. They are more likely to 

have done a stint as prosecutors, usually as a brief chapter 
in the yeal's shortly after la,\' school. However much or little 
they have been exposed to the criminal trial process, UlOst 
people ascending (as we say) the bench have paid only the 
most fleeting and superficial attention to matters affecting 
the sentences of convicted defendants. In this respect, the 
pattern set in the law school is carried forward and re
enforced. The professional shmf ends with the verdict or the 
plea_ The histrionics later on at the sentencing proceeding 
may be moving or embarrassing, even effective on occasion, 
but are no part of the skills the a"erage lawyer prizes and 
polishes as special tools of his trade. 

'Whatever few things may be said for them, our procedures 
for selecting judges do not impro"e the . prospects of sensi
tive, knowledo-eable !;entencing. It may happen sometimes. 

" Everything in Jaw, as in l~fe, has exceptions_ So I shoul~ acknowred~e that but I do not ~'ecaJl ever hearino- anythino- relevant to that 
.there arc here and there III the la\,- schools some meanmgful offenngs on ;:, " 

the subject. Professor Leonard Orland of Ihe Ulli\-ersil'r of Connecticut • I am not myself in a po~irion fOr exubL'rant stone-throwing. Before I be-
La\': School has lately been givillg a well·storted cour$e on posl-conviction came a trial judge in 19G5, I had spent many years working mainly as an 
matlcrs, including siglJifi~alll and prO\-ocatiye ideas auoU[ sentencing. ~fy appc!1;lle lawyer. T had tried some cases and done a fair amount of trial 
thoughtful and energetic colk-ague on the Ft'dcral District Court [or the lawyer's work, but had managed somehow neyer to face a jury. I had ar-
Southern District of ~ew York, Judge Harold R. Tyler, Jr., has been find- gued cl-iminal appeals, bnt had ne\er been on either side of a criminal 
ing time in recent yean to offer enlightenmel1t all similar subjects at the trial. In ddense of mysc:l£ and rhe ba,r-association committees that found 
Ne,\' York t;ni\<:rsity SchOOl of La,,-. I am urwin there arc other things of me acceptable. jf not the ans,,-er w their prayers, I thin!> it f"ir to add that 
the son in progress elsewhere, The gcncral point I ha\-e made remains the mechanics and economics of big.city law przctice lead the members of 
basically accurate e\'Cll today and ,,-as sound ,\'lthour noticeable qualifica- largc, respectable la\\- firms to scttle most of their clients' disputes shorr 
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subject in discussions of the qualifications of prospective 
judges, I put to one side for this purpose the disgraceful pro
cess, widely used, of political nominations, where the can
didates are too of len selected \\'ithout concern for any of the 
qualities supposedly wanted in suitable judges. Even where 
relevant questions are asked, the professional criteria, reflect
ing the training and the profession at work, simply do not 
include meaningful inquirie~ as to whether the prospective 

judge is fit to wield_ the awesome sentencing power. Apart 
from elementary, and usnaHy superficial, glances at vague 
qualitie;;o.f "temperament," we would not know really where 
to look or what to ask on a subject destined to loom so large 
among the prospective judge's impacts upon his fellow citi
zens. 

The judges fetched up in the process are a mi,~ed bag, 
without many surprises. Some grow to be concerned and 
spend substantial time brooding about their sentencing re
sponsibilities. )'Iost, I think, are nor so preoccupied. Judges 
are commonly heard to say that sentencing is the grimmest 
and most solemnly absorbing of their tasks_ This is not ex
actly hypocrisy, It is, however, among the less meaningful 
things judges report about their ~\'ork_ ),Ieasured by th~ time 
devoted to it, by the amount of deliberation and study before 
each decision, and by the attention to th,e subject as a field 
of intellectual concern in general, the judges' effective ex
penditures of themselYi::s in worries oycr sentencing do not 
reflect a profound sense of mission. Judges don't talk much, 
to each other or to anyone, about the issues and difficulties 
in sentencing. They don't read or 'write about such things. 
Because strictly "legal" problems are rare in this area, and 
appeals are normally not allowed to attack the sentence (see 
Chapter 7), the reading pile rarely contains anything perti
nent. The judge is likely to read thick briefs, hear oral argu
ment, and then take days or weeks to decide 1dlO breached 
a contract for delivery of onions. The same judge will read 
a presentence report, perhaps talk to a probation officer. hear 
a few minutes of pleas for mercy-invest, in sum, less than 
an hour in all-before imposing a sentence of ten years in 
prison. 

Some judges, confronting the enormities of ",hat they do 
and how they do it, are visited with occasional onsets of 
horror or, at least, self-doubt. Leanied Hand-to some, the 
greatest of our judges; to all, among a small handful of the 
greatest-reflected such sentiments. Neyer accounted soft 
toward criminals among an)- who kne\\- his work, he said of 
his role .in. sentencing: "Here I am an old man in a long 
nightgown making muffled noises at people who may be no 
worse than I am." A distinguished committee of federal 
judges, with Hand among its membe'rs, acknowledged "the 
incompetenc), of certain types of judges to impose sentence." 
It spoke of judges "not temperamentally equipped" to learn 
this task acceptably, of judges 'dlO compensate for their o,,,,'n 
inadequacies by "the practice of imposing severe sentences," 
of judges "who crusade again;;t. certain crimes which they 
feel disposed to stamp out by drastic sentences." * Other 
judges have expressed similar misgiYings-about their Otrn 
and (perhaps more strongly) ;:tbout their colleagues' handling 
of powers so huge and so undefined over the lives of their 
fellowmen. 

Self-criticism, ullcertainty, and a resultant disposition to
ward restraint are useful qualities in judges-fer sentencing 
and for other aspects of the job. They are not, however, in 
oversupply. The kinds of people who make their way onto 
the bench are not by and large given to humility. If there 
are seeds of meekness to begin \\'ith, the trial bench is not 
the most fertile place for their cultivation_ The trial judge 
may be reversed with regularity; he may be the butt of la,\'
yers' jokes and an object lesson in the law schools; but the 
incidents of his daily life-the rituals of deference, the high 
bench, the visible e,-idences of poy.er asserted directly and 
face·to-face-are not designed to shrink his self-image. It 
should be said in aU fairness that the Hamlets of this 'world 
are not suited to the business of presiding over trial courts. 
Scores of things must be decided every dar. It is often more 
important, as Brandeis taught, that the decisions be made 
than that they be correcL Hoth the volume and the nature 

• Judicial Conference of Senior Circuit JUdges, Report of the CommIttee on 
Punishment Jor CrifT}e, pp_ 26, 27 {19.J:2). 
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of the enterprise-the regulation of the flow of evidence, the 
predictable eruption of emergencies, the endless stream of 
cloudy questions demanding swift answers--generate pres
sures for decisive action. And so the trial judge, who starts 
his career well along the course of a life in which self-efface
ment has not been the key thing, is encouraged to follow 

his assertive ways. 
Conditioned in the din:ction of authoritarianism by his 

daily life in court, long habituated as a lawyer to the stance 
of the aggressive contestant, and exercising sentencing powel's 
frequcntly without practical limits, the trial judge is not 
discouraged from ,-enting any tendencies toward righteous 
arrogance. The books and the reliab1e folklore are filled with 
~he resulting horror stories-of fierce sentences and orgies of 
denunciatory attacks upon defendants. One need not be a 
revolutionist or an enemy of the judicia;r to predict that 
untrained, untested, unsupervised men armed with great 
power will peqJ~trale abuses. The hon-ible cases may resllit 
from moral or intellectual or physical deficiencies-or from 
all together . .But we can be Sl,ue there will be some substan
tialnumber of such cases. 

Everyone connected with this grim business has his awn 
favorite atrocity stories. James V. Bennett, the enlightened 
fanner Director of the Federal Bureau of Prisons, wrote this 
often-quoted passage, which appears in a 1964 Senate Docu
ment: 

That some judges are arbitrary and even sadistic in their 
sentencing practices is notoriously a matter of record. By rea
son of senility or a Yirtually pathological emotional complex 
some judges summarily impose the maximum on defendants 
convicted of certain types of crimes or all types of crimes. One 
judge'S disposition along this line was a major factor in bring
ing about a sitdown strike at Connecticut's 1,Vethersficld Prison 
in 1956. There is one jlldge who, as a matter of routine, always 
gives the maximum sentence and who of course is avoided by 
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showed insufficient evidence of remorse and prospects of re
form? I confidently think nor. Should defendants be warned 
that exercise of their "right" to address the court may be 
this -:~:;tly? They are nat. '* "Tould 'we tolerate an act of 
Congress penalizing such an outburst by 'a year in prison? 
The question, however rhetorical, misses one truly exquisitf~ 
note of agony: that the wretch sentenced by Judge X never 
knew, because he was never told, how the fifth year or his 
term came to be addecl~ 

That short story epitomizes much that prompts me to be 
writing this: the large and unregulated character of the sen
tencing power, the resulting arbitrariness permitted in its 
exercise, the frightening chanciness of judicial tempers and 
reactions. 'Whatever our platonic vision of the judge may be, 
this subject., like others, must be considered~in the setting of 
a real world of real, mixed, fallible judicial types. 

Let me 'turn here to my second, somewhat mare appal
ling, anecdote. I happened a feW' years ago to preside at a 
widely publicized trial of a government official charged with 
corrupt behavior and perjury, convicted finally on a perjury 
count. 'VhDe the conviction was for perjury only, the aura 
of corruption tended to overhang the case. In the weeks be
tween the \'erdict and the sentence, as sometimes happens. I 
re(:eived some unsolicited mail, often vindictive in tone, not 
iJifTequently anonym.ous. One letter was frhm a more august 
source. A state trial judgc:-, from Florida, wrote as fallows; 

Dea" Judge Frankel: 
I have read with interest the proceedings in the case involv

ing above Defendant and his influence peddlin& perjury, 
elc . ... 

• Dr. ,\-Villard Caylin, in his work In tile Sen1ice of their CounlTy--WaT Re
sisters in Prisoll (XeIV York. '<iking Press. 1970), p. 283, reports an episode 
idemical with mine about Judge X. There is ocher e\'idence-inc1uding, i 
fear, some results of my own introspection-that the defendant's rare out
bur~t may carry a monstrous price. 

every defense lawyer. If they haye the misfortune of-ha\·jng 
their case arise before him they lay the ground for appeals since 
experience has indicated the appeals {:Gmt is sympathetic and 
will, if possible, oycrturn the sentencing court. 1 know of one 
judge who continued to sit on the bench and 5entellce defen
dants to prison while he was undergoing shock treatments for 
a mental illness. '" 

Forgoing the temptation to parade more lurid instances, I 
think a couple of mild, substantially colorless cases within 
my own ken give some sense of the unchained sentencing 
power in operation. One story concerns a casual anecdote 
over cocktails in a rare conversation among judges touching 
the subject of sentencing. Judge X, to desi~1ate him in a 
lawyerlike way, told of a defendant for whom the judge, after 
reading the presentence report, had decide4..tentatively upon 
a sentence of fOllr years' imprisonment. At the sentencing 
hearing in the courtroom. after hearing counsel, Judge X in
vited the detendant to exercise his right to address the court 
in his own behaH. The defendant took a sheaf of papers from 
his pocket and proceeded to read from them, excoriating the 
judge, the "kangaroo court" in which he'd been tried, and 
the legal establishment in generaL Completing the story, 
Judge X said, HI listened without interrupting. Finally, when 
he said he wa .. th-:-ough, I simply ga\'e the san of a bitch fi\'e 
years instead of the four." :\one of the three judges listenilig 
to that (incIudingme) tendered a whisper of dissent, let alone 
a scream of outrage. But think about it. ?\ot the relatively 
harmless, if revealing, reference to the defendant as a son of 
a bitch. But a ye~r in prison for speaking disrespectfully to a 
judge.*'" 'Vas that, perhaps, based upon a rapids subtle judg
ment that a defendant behaving this way in the courtroom 

.. "The SClllcncc--!ts Relatioll to Crime and Rehabilitation," in Of Prisons 
and !1{S(icc, S. Doc. Xo. 70, 88th Cong., !!d sc:ss., p. 311 (1964) • 

.. Only the prissinc!-s of a lawyer's training hould require a, footnote here to 

acknowJc:dge that I have I\f~glected the calculation of pwbable time off for 
good behavior. 
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One of the more seriolls p)"Oblems confronting Judges in 
t.he Slole Cow,ts) sllch as the O1le in which I preside; is the 
leniency extended by lhe Federal Judiciary and the pamper
ing of prisoners and parolees by the Federal Penal and Parole 
Systems. It is di[fiwlt for me to justify giving an individual 
IO, I5, 20 years 01' life for armed 1'obberies involving a. few 
dollars when petsons in the Federal Judicial System are USll

ally ghNfn much smaller sentences and are paroled after hav
ing served a few months or years of their sentences, and t!zen 
are proceeded to be loosely supervised by an ove,-{y compas
sionate and headtuming parole system. 

Accordingly, as an individual, as a Judge in the State 
COllr/, as a father of a young man saving upon the High Seas 
of [he cOlilltry as an enlisted man, and as the step-father of a 
drafted Amry Private all Asiatic soil, and.-as mi individual 
who has served honorably for five 'Year's in the se1'vice of the 
United Slales .t.\Tavy i-1l tf}(lrlilne, let tne strongly 1l1~~e upon 
:yOI~ that you impose the maximum sentence as pmvided by 
law upon the above Defendant, and upon any olhel' individ
uals LI..'ho would lend to destroy and demoralize ollr nation's 
governme1lt from within. 

The author of that letter 'was deeply in eamesL 'What he 
wrote was nat intended as a caricature. I am sure he did not 
mean to document the enormities we invite 'when we em
power untested and unqualified officials to spew "'holesale 
sentences of "10, 15, 20 years or life for armed robberies in
volving a few dollars, ... " He was nat applying for the ana
lyst's {;ouch when he tendered up his generations of patrio
tism, his cruelty, and his confident o\\'nership of ultimate 
truths. He was not-1 assume, regretfully, he still is not
slowed for a second by any shibboleth about "iU(Evidualized 
treatment" when he offered advice on sentencing to a feEo\\' 
judge based upon newspaper intelligence, without even see
ing the defendant or reading a prf'.5emence report. 

J 
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'Vhat that Florida colleague did was merely to dl:amatize 
the macabre point that sweeping penalty statutes allow sen
~ences to be "individualize(1" not -so much in terms of de
fendants but mainly in tenus of the wide spectrums of char
acter, bias. neurosis, and daily yagary encountered among 
occupants of the trial bench. It is no "'onder that wherever 
supposed professionals in the field-criminologists, penol
ogists. probation officers, and, yes, lawyers and judges--dis
cuss sentencing, the talk inevitably dwells upon the problem 
of "disparity." Some writers haye quibbled about the defini
tiveness of the evidence showing disparity. It is among the 
least substantial'of ;quibbles. The evidence is conclusive that 
judges of widely varying attitudes on sentencing, administer
ing statutes that confer huge measures oidiscretion, mete out 
widely divergent sentences where the diyergences are explain~ 
auk only by the variations among the judges, not by matel'ial 
differences in the defendants or their crimes. Even in our age 
of science and skepticism, the conclusion would seem to be 
among those still acceptable as self-evident. 'What would re
quire proofof a weighty kind, and something astonishing in 
the way of theoretical ~'{planation, would be the suggestion 
that assorted judges, subject to little more than their own 
unfettered wills, could be expected to impose consistent sen
tences. In any event, if proof. 'wereneeded that sentences vary 
simply because judges vary, there is plenty of it. The evidence 
grows every time judges gather to discuss specific cases and 
compare .notes on the sentences they would impose upon 
given defendants. The disparities, if they are no longer as

tonishing, remain honible. 
The broad experience of former Prison Director Bennett 

merits another quotation here from the 1964 Senate Docu
ment mentioned earlier: 

Take, for instance, the cases of two men we received last spring. 
The first man had been COIwicted of cashing a check for $58.40 . 

He was out of work at the time of his offense, and when his 

wife became ill and he needed money for rent, food, and doc
tor bills. he ,became the victim of l.emptation. He had no prior 
criminal record. The other man cashed a check for S35.20- Be 
was also out of work and his wife had left him [or another mall. 
His prior record consisted of a drunk charge and a nonsupport 
charge. Our examination of these tWO cases indicated no sig
nificant differences for sentencing purposes. But they appeared 
before different judges and the first man received 15 years in 

'prison and the second man 30 days. 
These are not cases picked out of thin air. In January the 

President of the United States commuted to time sen'ed the 
sentence of it first offender, a former Army lieutenant, and a 
veteran of 0\"1::'1' 500 days in combat, ",hohad been given is 
years for forging six small checks. 

In one of OUr institutions a midclle-aged4 ·credit u~ion trea
surer is serving 117 days for embezzling S24,000 in order to 
cover his gambling debts. On the other hand, another middle
agefl embezzler with a fine past record and a fine famDy is 
serving 20 years, with i5 years probation to follow. At the same 
i'nstitution is a war veteran, a 39-year-old attorney who has 
neyer been in troubie before, serYing 11 years for illegally im
porting parrots into this country_ Another who is destined for 
the same institution is a middle-aged tax accountant who on
tax fraud charges received 31 years and 31 days in conseclltiYe 
sentences. In stark contrast, at the same institution last year 
an unstable yO!lllg man sen'ed O!lt his 98-day sentence lor 
anned bank robbery. *. 

Protesting more than enough, let me say again that the 
tragic state of disorder in our sentencing practices is not at
tributable to any unique endowments of sadism or bestiality 
among jil\:lges as a species. \\Tithout claiming absolute detach
ment, ,lam prepared to hypothesize that judges in general, 
if only because of occupational conditioning, may be some
what calmer, more dispassionate; and more humane than th-.. 

• "Countdown for Judicial Sentcncing" in Of Prisons and Jus/ice. S. Doc. i\o. 

70, 88th Con g., 2d scss., p. 331 (1964). 
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average of people across the board_ But nobody has the ex
perience of being sentenced by "judges in general." The par
ticular defendant on some existential day confronts a specific 
judge. The occupant of the bench on that day may be puni
tive, patriotic, self-righteous. guilt-ridden, and more than cus
tomarily dyspeptic. The vice in our system is that all such 
qualities haye free rein as well as potentially fatal impact 
upon the defendant's finite life. 

Such individual, personal po\\-ers are not evil only, or 
mainly, because evil people may come to hold positions of 
authority. The more pervasi...-e wrong is that a regime of sub
stantiall y lim itless discretion is by definition arbitrary, ca
pricious, and 'antithetical to the rule of law. Some judges I, 
know believe (and act on the belief) that all "draft resisters 
should receive the maximum sentence, five years; this' iron 
view rests variously upon calculations concerning time off for 
good behavior, how long those in uniform serve, how con
temptible it is to refuse milit; ~y service, etc. Other judges 
1 know have thought, at least iately, that persons opposing 
service on grounds oE moral or other principle, even if tech
nically guilty of a felony, should be subjected to token tenus 
in prison, or none at all. It is not directly pertinent here:! 
whether either category of judge is right, or whether both 
have failed to exercise, case by case, the discretion with which 
the law entrusts them. The simple poilit at the moment is the 
contrast between such individual, personal, conflicting cri
teria and the ideal of the rule of law_ 

Beyond the random spreads of judicial attitudes, there is 
broad latitude in our selltencing laws for kinds of class bias 
that are commonly known, never explicitly acknowledged, 
and at war with the superficial neutrality of the statute -as 
literally written_ Judges are on the whole more likely to have 
known personally tax evaders, or people just like tax evaders, 
than car thieves or dope pusher!>. Dichotomies of a similar 
kind are obvious beyond the need to multiply examples. Can 

such items of personal experience fail to have effects upon 
sentencing? I do not stop at simpleminded observations about 
the substantial numbers of judges who simply do not impose 
prison sentences for tax evasion though the federal law, for 
example, provides a ma.ximum of five years per count (and 
tax-evasion proseclltions frequently im-olve several tax years, 
with each a separate count). There aTe more things at stake 
than judicial "bias" when tax evaders average relatively 
rare and brief prison terms, while more frequent and much 
longer a.verage terms (tll1der a statute carrying the same five
year maximum) are imposed for interstate transport of stolen 
motor vehicles.'*' \\Thatever other [actors may be operating, 
hO"\\,ever, it is not possible to avoid the impression that the 
judges' private senses of good and eyil aJ;.e playing significant 
pans no matter what the law on the books may define as the 
relative gravity of the several crimes. _-lnd, although it antici
pates'a later subject, this is certainly the focus of the familiar 
jailhouse complaint that "the more you steal, the less of a 
sentence you get." I believe the complaint has a basis in the 
fundamental realities and in the way justice is seen to be 
dispensed. The latter aspect is important in itself; among 
our sounder aphorisms is the one teaching that justice must 
not only be done, but must appear to be done. Both objec
tives are missed by a system lea\-ing to indi"idual preferences 
and value judgments the kind of discretion our judges have 
over sentencing. 

I have touched upon individual traits of temperament and 
variations of an ideological, political, or social character. The 

• It may serve only to confirm a priori hUlIchcs, but consider these illustrativc 
figures for fcderal sClllcnccs in the fiscal }ear 1969. Of 502 <!dcndants con
victcd [or incomc tax ftaud. 95. or 19 pcrcent, rcccived prison lenns, the 
aycrage tcrm bcing thrcc months. Of 3,i~)l defendants scntenccd for auto 
theft, 2,373. or 63 perccnt. wcnt to prison, Ihe a\cragc term being 7.6 
months. From the Administrative Office of the US. Courts' publication, 
Federal Offenders in the Fnited States District Courts, 1969, pp. 146-7 
(197 1). 
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sentencing power is so far unregulated that even matters of a 
relatively technical, seemingly "legal" nature are left for the 
individual judge, and thm for whimsical handling, at least 
in sense that no two judges need be the same. Should 
a u",lendant be deemed to deserve some leniency if he has 
pled guilty rathex than going to trial? ~fany judges say yes; 
many, perhaps a minority, say no; all do as they please. 
Should a prior criminal record enha!1Ce punishment? ;\fost 
judges seem to think so. Some take the view that having 
"paid the price" for prior offenses, the defendant should not 
pay again now. Agail1,dealer's choice. ':\Iany judges believe 
it a mitigating factor if defendant yields to the pressure, 
moral or other, to pay back ,,'hat he has taken. Others con
demn this view as an illicit use of criminal sanctions for pri
vate redress. Once more, no rule of la,\"" enforces either of 
these contradictory judgments. There are other illustrations 
-relating, fer example, to family (,onditions_ defendant's 
behavior at trial, the consideration, if any, for turning state's 
evidence-all subject to the varying and unregulated ,;iews 
of judges. The poim is, I hope, sufficiently made that Ollr sen
tencing judgmellts· splay wildly as results of unpredictable 
and numerous variables embodied in the numerons and 
variegated inhabitants of our trial benches_ 

Among the articles of wisdom for which we honor those 
who wrote the American Constitution was the keen concern 
to test all powers by the possibility o[ having wicked or other
wise unsotmd men in - office_ In this realistic light, it 'was 
deemed vital to confine power as much as possible and to 
hedge it about with checking and balancing powers. Like 
everything, such precautions can be overdone_ But "-e have 
lost sight of them almost entirely. and without justification, 
in our sweeping grants of sentencing authority_ 
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To the extent that this hope is fulfilled, the credit 
belongs almost entirely to the judges. Their interest 
in evaluating their own sentencing performance, and their 
willingness to undertake a substantial extracurricular 
burden in the service of that interest, are the foundations 
orl which the study has been bu-il t. 

The thirty presentence reports were sent to the judges 
at a rate of five reports a week over a six-week period 
beginning March 16, 1974. The first t\-lenty of t,hem were 
actual presentence reports, drawn from the files of probation 
offices within the Second Circuit, but edited to alter 
identifying facts such as names, places, identification 
nu~mbers, and dates. These twenty cases were selected to 
be broadly representative of the sentencing business of 
the circui t. 

Each of the last ten presentence reports was prepared 
in two versions which differed from one another with respect 
to some characteristic that might be relevant to the sen
tencing process. In Case 26, for example, the defendant 
pleaded guilty in one version and was found guilty after 
trial in the other, but the 'versions \.;ere othenlise identical. 
The judges were randomly divided into two groups, so that 
half the judges got one version and half got the other. 
Through this technique, it was hoped that we might learn 
whether certain case characteristics were more likely 
than others to be productive of disagreement about the 
appropriate sentence. These last ten presentence reports 
were not selected to represent the sentencing business 
of the circ~it; rather, they were selected so that certain 
characteristics might be tested. Nine of them were actual 
presentence reports drawn from the files of probation 
offices within the Second Circuit, although one version 
of each waso£ course modified to produce the desired varia
tion, and oc.casional other modifications \.,rere fficHle to 
sharpen the issues being studied. The tenth presentence 
report in this group was an invention of the Judicial Center 
staff. 

The analysis of the sentences returned is predicated on 
the assumption that all the judges sentencing in a particular 
case were acting on the basis of the Bame information --
that is, the information contained in the presentence report. 
To avoid introducing information gained from other sources, 
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a judge who had actually sentenced a'defendant (or who had 
participated in a sentencing council considering the case) 
was not asked to sentence that deferidant for the purposes 
of the experiment. About half of the judges therefore received 
somewhat fewer than the full series of thirty cases. The 
total number of presentence reports mailed was 1,465, not 
counting those mailed to one senior judge who was unable 
to participate because of illness. 1,442 responses were 
received, with all but two of the nonresponses being in the 
last ten cases. 

For the purposes of the study, disparity is defined as dis
similar treatment by different judges of defendants who are 
similarly situated. Stated differently, disparity is departure 
from the principle that the defendant's sentence shouldn't 
depend on which judge he gets. It should be noted that this 
defini tion excludes two othe'r phenomena that are sometimes 
referred to as disparity. First, it excludes dissimilar 
treatment of similarly situated defendants by the same 
judge -- that is, departure from the principle that the sentence 
shouldn't depend on such legally irrelevant factors as the 
judge's mood or racial prejudices. Second, the definition 
used here excludes disproportionately dissimilar treatment 
of unlike situations: we do not deal with the question whether 
sentences for stealing government checks are unduly harsh 
when comr~red with sentenccs for income-tax evasion. In 
view of the somewhat flexible content of the word "disparity," 
it is important to kee.p these limitations in mind. 
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CHAPTER II - THE EXTENT OF DISPARITY 

A. Disparity in Sentences Rendered in the Experiment 

For each case in the~group of twenty that was selected 
as representing the sentencing business of the circuit, 
the sentences rendered have been ranked from most severe 
to least severe. Table 1 shows, for each of these twenty 
cases, selected points on the rank list: the two e~treme 
sentences, the median sentence, the sixth most severe 
and sixth least severe sentences, and the twelfth most 
severe and twelfth least severe sentences. Thus, for Case 
I, the median sentence was 10 years' imprisonment and a 
$50,000 fine, and the sentences ranged from 3 years' im
prisonment to 20 years' imprisonment and a $65,000 fine. 
Twelve judges sentenced to 15 years' imprisonment-or more~ 
twelve judges sentenced to 8 years' imprisonment and a 
$20,000 fine or less; and so on. In Cases 3 and 5, special 
parole terms under 21 U.S.C. § 841 are included in the 
term II probation. lI * 
The construction of a rank list of seritences of course 
assumes a set of rules for determining when one sentence 
is more severe- than another. In many cases, there would 
be no likelihood of disagreement on that question, but 
there are points at which different observers may disagree 
on whether one sentence or another is the more severe. 
Readers who disagree with the rules used here, as well 

* The case numbers-in the table are not the same numbers 
that were assigned to these twenty cases when they were 
mailed to the judges. For those judges who may wish to 
refer to the presentence reports that they received, a 
conversion table is provided at the beginning of 
Appendix A. 
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6. For Young Adult Offenders only, the authority 
under which a probation sentence or split 
sentence vIas imposed: a sentence under the 
regular authority is treated as more severe than 
a sentence of equal length under 18 U.S.C. § 4209. 

The ranking is not affected by the length of any pris~n . 
sentence whose execution was suspended, or by any requirement 
such as restitution, participation in a drug program, 
etc. 

For a variety of reasons, the number of sentences available 
for ranking varies somewhat from case to case. In part, 
this reflects th~ policy of not sending the presentence 
report to the actual sentencing judge, but principally 
it refl~ct5 the exclusion from the rankings of two classes 
of response: failures to sentence by judges who indicated 
that they needed more information (including decisions 
to coromi t for observation), and sentences that ",vere ambiguous 
or unlawful. The number of sentences ranked thus varies 
from 39 to 49. But speaking roughly, the six most severe 
sentences in each case can be viewed as the top eighth, 
the twelve most severe as the top quarter~ and a similar 
translation may be made of the numbers at the less severe 
end of the scale. Thci median sentence is the sentence 
halfway down the rank list except that in Cases 10 ~nd 
13, where the true median fell between two sentences that 
were not identical, the more severe sentence was used. 
This convention is used in. this report whenever median 
sentences are displayed, to avoid averaging the two sentences 
around the midpoint: every sentence shown in Table 1 and 
other tables is thus a sentence actually reported by one 
or more participating judges. 

Table I clearly shows a wide range of disagreement among 
Second Circuit judges about the appropriate sentences in 
the twenty cases. Substantial disagreement persists, 
moreover, even if the extremes of the distribution are 
ignored. In both Cases 1 and 2, for example, at least 
six judges imposed prison terms of 15 years or longer, 
while'at least six others imposed prison terms of 5 years 
or shorter. Indeed, in many of the cases the disagreement 
remains substantial even if we compare the twelfth most 
severe and twelfth least severe sentences. For the most 
part, the pattern displayed is not one of substantial con
sensus with a few sentences falling outside the area of 
agre.emen t. Rather, it would appear that absence of consensus 
is the norm. 
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~he effect of differences in the length of prison terms 
~mposed may of course be GOT:-.ewhat mod(;;rated by the fact 
that, actual time served is typically less than the stated 
sentence. If parole el~gibility dates were arrayed instead 
of stated sentences, the range in Case 1 would be stated 
as one year to 6 2/3 years, which appears less dramatic 
than the three to t\venty years of the stated sentence. 
Moreover, within the limits that the sentence imposes 
on its discretion, the Board of Parole tends to ~ct in 
ways that limit the effect of disparate prison terms imDosed 
by the jUdg~s. I~is impos~ible to evaluate the impact~ 
of parole dlscretlo~ on the time that would actually be 
s~rved under the prlson sentences displayed in Table 1, 
Slnce the exercise of that discretion is affected by the 
d7fendan,t I s behavior ~n prison. But t.here can be. no question, 
glven the ranges of sentences shown in the table that 
the disparity in stated sentences would be refle~ted in 
substantial disparity in time served. 

In addition, there is nothing in the system to moderate 
the e~fect of disagreements among judges about the threshold 
questlon of whether the offender should be incarcerated 
at all. The offender who is sentenced to prison may be 
released before the expiration of his stated ter~f but 
he does go to prison; the offender ~entencGd to nrobation 
or a fine d~es not. It is therefore worthy of n~te that 
there was dlsagreement on the threshold question in 16 
~f the 20 cases. In the remaining 4 cases, all the sentencing 
Judges,agreed on the appropriateness of prison; in no 
ca~e dld all of th~m agree .on the inappropriateness of 
p~lson. If we agaln cut off the extremes of the distribution 
and look only at the sixth most severe and sixth least 
severe sentences, we· still find 12 cases in which there 
was disagreement about the appropriateness of incarce'ration. 

Piff~rences in the lengths of probation terms and amounts 
of flnes are generally of less importance, but the lack 
of consensus is also evident here. 

In shdrt, ~he consistent tenor of the data presented in 
the ~able lS one of substantial disparity. In later chapters, 
w~ ~111 seek the anSWers to questions such as whether 
s~ml1~r sentencing patterns are found within individual 
dlstr~cts, whether some judges' sentences are consistently 
toward one end of the rank list or the other, and whether 
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particular features of cases te~d to generate disparate 
sentences. First, however, we turn to the question of 
the validity of conclusions drawn from an experiment of 
this kind. . 

B. What the Experimental Sentences 
Can Tell Us Xbout Actual Sentences 

The sentences reported in Table I are sentences rendered 
in a game. The object of the game was to simulate actual 
sentencing decisions. It is in the nature of games of 
this type that they are imperfect. But if we cannot eliminate 

~he imperfections, we can try to evaluate their likely 
1mpact on the experimental data. In the foregoing discussion, 
we have considered several such imperfections and reached 
the following conclusions: . 

1. The cases selected for the exoeriment are 
sufficiently representative that a finding of 
considerable disparity in this group of cases 
would support the conclusion that considerable 
disparity exists in a substantial proportion of 
Second Circuit cases. 

2. The inability to simulate face-to-face 
contact with defendants in the experiment 
probably did not tend to produce an over
statement of the extent of disparity. 

3. The fact that the sentences in the 
experiment would not in fact be carried out may 
have tended toward overstatement of the extent 
of disparity, but any such tendency does 
not appear to have been strong. 

4. To extent that probation office sentencing 
recommendations may tend to bring different judges 
together in their actual sentencing decisions, 
the use of identical presentence reports signed 
by a fictitious probation officer may have tended 
toward overstatement of the extent of disparity, 
but the net effect of using identical 
presentence reports probably tended toward 
understatement rather than overstatement. 

Subject to the caveat that the sentences from the Eastern 
District must be considered to represent sentences that 
would,have been rendered in the absence of a sentencing
cou~c~l pr~cedure, we,therefore conclude that the disparity 
exh~b~ted ~n Table I 15 a reasonably good approximation 
of what ~eally happens in the courtrooms of the circuitQ 
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CHAPTER III - PATTERN$ OF SENTENCES 

A. Introduction and 0ummary 

In Chapter II, the f6cus was on the question whether sub
stantial disparity exists among the district judges of 
the Second Circuit. In this chapter, an effort is made 
to analyze the disparity that has been observed by looking 
for patterns ifl the' data that may increase our: understanding 
of it. The analysis here is based on the same sentences 
that formed the basis for Chapter II. 

The first question treated is whether the disparity observed 
in the previous chapter is primarily a result of disagreement 
among judges within individual districts or primarily 
a result of differences in sentencing practices amonq dis
tricts. It is concluded that substantial disparity ~xi5ts 
within districts, and that differences among districts 
are of secondary importance. In' addi tion, the dispari ty 
found among judges of the Eastern District of New York 
casts doubt on the theory that sentencing councils tend 
to generate common approaches to sentencing among the 
judges who participate. 

The second question c0nsidered is whether experience on 
the Federal bench terids to bring judges closer together 
in their sentences. No evidence is found of any such 
tendency. 

The third question addressed in the chapter is whether 
the disparity observed is a function of some judges habitually 
rendering relatively~severe sentences while others habitually 
render light ones. It is concluded that the disparity 
is not SD easily explained. The overwhelming majority 
of the Second Circuit judges are sometimes severe relative 
to their colleagues and sometimes lenient. If there are 
indeed "hanging judges" and lenient ones -- and it would 
appear that there are a few -- their contribution to the 
disparity problem is minor compared to the contribution 
made by judges who cannot be so characterized. 
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B. Methods of Analvsis 
~~~~ -----~-

In co~paring sentences with one a~other, we are limited 
by the fact that there is no single unit of measurement. 
If one judge sentences- to six months in prison and another 
imposes only a $5,000 fine, we can probably agree that the 
first judge was more severe but we have no meaningful way 
of saying how much more ~evere he \oras. Our inability to do 
so serves to limi t the nUmber of statistical. tools available 
for analyzing the data in a study of this typen 

The principal tool used in thjs chapter and Chapter IV is 
known as the Kolmogorov-Smirnov test. This test does not 
require that we be able to measure the differences between 
sentences; but it does assume that we are able to rank sente."'ces 
in order of severity. If that assumption is made, the test 
can be used to compare the sentences of two groups 'of judges 
in a particular Case and ask whethe~ the relative severity 
of their sentences is so different tha~thedLfference is 
twlikely to have occurr~d simply by chance. For example, 
if 60 percent of the experienced judges in the circuit rendered 
sentences of three year~l prison or more in a case and only 
50 percent of the inexperienced judges were that severe, 
the d~fference of 10 percent might well be due to one 'or 
more facto'rs, unrela ted to experience, that just happened 
to bE distributed unequally between the bolO groups of .juc1ge~. 
We could not conclude on this evidence that there is a rela
tionship between the severity of a judge's sentences and 
the length ot his~xperience on the bench. But if 60 percent 
of the experienced. judges and only 10· percent of the inex
perienced judges rendered sentences this severe, the 50-percent 
difference would not be likely to have resulted solely from 
the chance dist.ribution of some irrelevant characteristic 
among experienced and inexperienced judges. We would conclude 
that there was a difference among the sentences that was 
related to experience. The Kolmogorov-Smirnov test is essen
tially a systemior evaluating the likelihood that obs~rved 
differences of this type might have occurred by chance. 

The test is used here at the 95-percent confidence level. 
Thus, an observed ·difference betweent::'B sentences of two 
groups of judges will be treaL~j as significant only if 
there are fewer than 5 chances in 100 that the difference 
could have occurred through the operation of criance. 

* * * 
While it seems probable ~hat there is 

some tendency for the Eastern District judges to be more 
severe than the circuit generally and for the judges from 
the four smaller districts to be less severe,. it also seems 
clea,.~ tha~ the venue is a good deal less important than 
the J.,dent~ ty of the individual judge. 
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Table 8 - Sentences in Twenty Cases, by District, 
Compared With Circuit-Wide Median 
Sentences in Those Cases 

Number of sentences more 
severe than median 
sentence in same case 

Number of sentences equal 
to median sentence 

Number of sentenves less 
severe than median 
sentence 

Total sentences in 20 cases 

E.D. 
N.Y. 

96 

15 

57 

168 

S.D. 
N.Y. 

233 

84 

236 

553 

Four smaller 
districts 

61 

29 

90 

180 

The tables showing sentences by district also cast some 
light on the sentencing-council procedure used in the 
Eastern District of New York. The sentencing council 
is thought by many to .reduce disparity in two ways. First, 
the sentencing judge has the benefit of his colleagues' 
wisdom in arriving at a sentence in a particular case, 
~nd is thought likely to 0e discouraged from rendering 
a sentence greatly o~t of line with his colleagues' views. 
Second, the pr~ctice of discussing sentencing problems 
on a regular basis is thought likely to bring the participating 
judges closer together in their approach to sentencing 
problems. It is extremely difficult to evaluate these 
claimed effects with data about actual sentencing councils, 
since they involve constantly changing trios of judges. 
The current study, of course, provides no opportunity to 
eval·uate the immediate effect of a collegial process on 
sentences in cases that are considered in sentencing councils. 
But Table 6 suggests that the alleged effect on judges' 
ways of approaching sentencing, if it exists at all, is 
not very effective i.n creating a common approach among 
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the judges of a district. This is not to say:that part i-
'cipating in sentencing councils is not e~ucat~onal. It 
is to suggest, however, that the generatJ.on 01: a, common f' 
approach should not be regarded a~ one of the maJor bene lts 
of that particular kind of educatlon. Each of ~he Eastern 
District judges entered on duty in 1971 or,earller, so 
the sentences in Table 6 are sentences of ~udges w~o all 
had at least two years of sentencing councll experlence. 

D. The Effect of Experience on the Federal Bench 

It might be thought that experience on th~ ben~h wo~ld 
tend to be a moderating factor in sentenclng dlsparl~y 
that experienced judges, as a consequence not only 01:, 

their experienGe in actual sentencing but,also of thelr 
greater, opportunities to consider sentenclng problems 
in sentencing institutes and other forums, vmuld have 
developed greate~ consensus among t~emselves than,the 
judges with less experience. If ~hlS ~ere true, lt w~uld 
suggest that disparity in sentenclng ~l<?ht be so~e~hat 
moderated throuah efforts to find tralnlng sub~tltut~S 
for the experie;ce that the more recently appolnted J';ldges 
lack. An analysis was therefore undertaken,t~ det~rmln: 
whether a greater conse'nsus was in fa~t exhl.bl ted In th' 
twenty cases by the more experienced Judges. 

, , l' th 'dges were divided Por the purposes of thlS ana YS1S, _ e JU , J 1 1971 
into two groups: those who entereCi on .d~tY7 J.n u Yo 
or later, and those who entered on duty .1.1: Au~ust l.,68 
or earlier. Since none of the participatlng Judges en~ered 
o~ duty in the three years between. those two dates, thlS 
division followed a natural break in thedat~. For the 
circuit as a whole, 32 of the participating Judges wer~ d 
in the moie experienced group and 18 in the ~ess ~X?erlenCe 
group. For the Southern District of New ~orK, wh.1.cn was 
also analyzed separately~ 17 judges were,ln the more ex
perienced gro'~.lp and 13 in the less experlenced. 

The Kolmogorov-Smirnov test indicates that there are not 
statistically significant differences ~n the ~ank li~ts 
of s~ntences when the experienced and lnexperl~nc~d J~dges 
are compared, either at the circui~ level or wlthln tn~ 

- h "D' t 't Wl' thl' n each group of twenty comparlsons, Sout ern lS rlC,". ~'d 
a significant difference at th~ 95~percent ~on~~ en~~_percent 
level waG found for one 'casei ln twenty tes~s a a . 
confidence level, that can easily happen by chance. 
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Another way of examining the effect of experience is to 
ask whethe~ the sentences of experienced judges are often 
found among both the most severe' and the least severe 
sentences on the rank list. To answer that question, 
a group of extreme sentences was identified at each end 
of the rank list for each case. The number of sentences 
in th~ gro~p was variable because, if two or more judges 
gave ldentlcal sentences, there was no basis for choosing 
':1mong 

them; blocks of identical sentences had to be completely 
lncluded or completely excluded. At the circuit-wide 
level, groups of six sentences were sought; if the sixth 
and seventh sentence were identical, a group of five was 
sought; if the fifth through seventh sentences were identical, 
a group of four was sought; and if the fourth through 
seventh were identical, the group of seven or more was 
a~ce~ted rather than accepting a group as small as three. 
Wlthln the Southern D~strict the first choice was a group 
of four, then a group of three, and then a group of five 
or more. This technique produced groups ranging from four 
to twelve sentences for the circuit as a whole and from 
three to nine for the Southern District. ' 

At the circuit level, half or more of the most severe 
sentences were rendered bv experienced judges in everv 
one of the 20 cases. Hal~ or more of the least sever~ 
sentences were rendered by experienced judges in 14 of 
the 20 cases. Within the Southern District, half or more 
of the most severe sentences were rendered by experienced 
judges in 19 of the 20; half or more of the least severe 
in 11 of the 20. Within the circuit, some 64 percent 
of the participgting judges were classified as experienced
within th~ Southern D~strict, 57 percent. I 

Neither the Kolmogorov-Smirnov test nor the examination 
of the extremes of the rank lists completely precludes 
the possibility that experience on the Federal bench does 
have some tendency to reduce disparity. But it is entirely 
clear that much disparity exists among experienced judges, 
and that this remains true even if venue is controlled 
for ·by examining the sentences of judges within a single 
district. 
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E. Consistency Among Judges 
, , 

The final question addressed in this chapter is whether 
the disparity that exists reflects a. consistent tendency 
of some judges to impose severe sentences ahd of others 
to impose light ones. 

The analytical technique used to deal with this question 
required ranking the sentences in each case in order of 
severity and then, for each judge, comparing the ranks 
assigned to his sentences in different cases. The most 
severe sentence in a case was given a rank of 1, the next 

.most severe \oJas given a rank ·of 2, and so on. Since different 
numbers of judges sentenced in the various cases, however, 
a continuation of this process would have made the numbers 
at the other end of the scale noncomparable: a rank of 
39 might be the least severe sen~ence in one case but the 
tenth least severe in another. To adjust for this, a judge 
who did not sentence in a particular case was arbitrarily 
put into the rank list for that case at a point suggested 
by his average rank in the cases in which he did sentence, 
with the result that every judge had a rank in each case. 

Each time a jpdge is given an arbitrary rank by this pro
cedure, it of course tends to increase the apparent con
sistency of his sentencing. The effect on the data for 
the other judges is less clear, however. Since ranks 
are rela ti ve I their places in the rank list wOl~ld be affected 
by the arbitrary ranking of another judge, but the direction 
of that effect might be expected to vary from judge to 
judge and case to case. To reduce the impact of this 
factor, only the sentences in the thirteen cases having 
45 sentences or more were included in the analysis. Of 
the 650 ranks analyzed for these thitteen cases, only 
39, or 6 per cent, were arbitrary; not more than 5, or 
10 per cent, were ar~itrary in any single case. 

Table 9 shows, for each of the 50 judges, his average 
rank in the thirteen cases, and also his lowest and highest 
ranks. The table is arranged in declining order of judge 
severity as indicated by the average rank. Thus, Judge 
#1 was the most severe judge, with an average rank of 5.4. 
His lowest rank was 1, indicating that he gave the most 
severe sentence in at least one case. His highest rank 
was 11. 
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In accordance with a common statistical convention an . . . , 
<;tvera<]~ng process was used when two or more judges gave 
~dentJ.cal sentences. .If the most severe sentence in a 
case was ten years in prison, the next most severe nine 
yea~s, and the next two judges sentenced to eight years 
these last two judges would be. given a rank of 3. 5 rath~r 
than being treated as tied with a rank of 3; the next rank 
would be 5. If three judges gave the eight-year sentence 
they would all be given a rank of 4 and the next rank would 
be 6. It is,. therefore, not quite accurate to say that 
Judge #1 was among the 12 most severe in each of the thirteen 
cases. That statement is a reasonably good approximation, 
however. 

For any given case, the average rank is 25.5, as is the 
median. If a judge were exactly in the middle of the 
rank list for each case, therefore, the average rank for 
that judge would be 25.5. If his average rank was less 
than 25.5 he may be said, on the whole, t.o have been somewhat 
more severe than his fellow judges in these thirteen cases; 
if more than 25.5, somewhat less severe. 

Table 9 shows that most of the judges had average ranks 
quite close to the center. Some 29 of the 50 judges 
had average ranks within three points of 25.5 But the 
table also shows that these closely grouped average ranks 
are averages of widely differing ranks in individual cases. 
Judge #33, for example, with an average rank of 27.0, 
rendered the least severe sentence in at least one case 
a~d the second most s~vere in another. ~f the 29 judges 
wl;th averages between- 22.5 and 28.5, 26]udges had a sentence 
that ranked among the ten most severe in at least one case 
and a sentence t-hat ranked among the ten least severe 
in at least one other. Thus, relative to one another 
individual judges appear sometimes lenient and someti~es 
severe. The pattern persists even with the judges whose 
average ranks are outside the middle group. Of the judges 
at the more severe end of the scale, only the first two 
can be said to have been consistently se~ere; of thos~ 
at the more lenient end, only one appears to be consistent. 
Consistency of relative position is thus very much the 
.exception. 
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Judge* 

1 
2 
3 
4 
5 

6 
7 
8 
9 

10 

11 
12 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 
25 

Table 9 - Ranks of Sentences of Individual 
Judges in Thirteen Cases 

(A rank of 1 represents the most severe sentence given in a 
case; a ~ank of 50 the least severe. More 

complete data is provided in Appendix C.) 

Average Rank Lowest Rank Highest Rank 

5.4 1 
10.6 3.5 
12.1 1 
15.3 1 
19.2 1.5 

19.2 2 
19.6 6 
19.6 2 
20.8 1 
22.7 2 

22.8 3 
23.0 3 
23.4 4 
24.3 3 
24.5 4 

24.5 2 
24.6 10 
24.6 7 
24.6 2 
24'.7 3 

25.0 1.5 
25.2 2 

'25.5 6.5 
25.7 3.'5 
25.8 1 

* The judge numbers in this table are not the numbers 
that were used for-identification in the course of 
the experiment. 
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11 
23 
47 
44 
48.5 

46 
39 
45.5 
49.5 
45 

44 
44.5 
37.5 
47 
46 

46 
44.5 
44.5 
43 
44.5 

47 
47 
48 
48 
44.5 

1-
l 

I 
I 

I 
J 
I 

1 
I 
f 
i ., 

i 
J 

Judge 

26 
27 
28 
29 
30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 

41 
42 
43 
44 
45 

46 
47 
48 
49 
50 

Table 9 (Continued) 

Average Rank Lowest Rank 

25.9 8 
26.0 3.5 
26.0 5.5 
26.1 12 
26.7 5.5 

26.7 14.5 
26.8 7 
27.0 2 
27.6 7.5 
27.8 5 

27.8 10 
27.9 5.5 
28.3 5 , 
29.3 4.5 
30.0 12.5 

30.1 7.5 
31.5 3.5 
31.8 11.5 
32.1 1 
32.7 5.5 

33.Q 17 
33.4 5.5 
34.7 10.5 
36.1 3.5 
36.9 26.5 
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.!iighest Rank 

47 
44 
48.5 
43 
48.5 

38 
44.5 
50 
41 
45.5 

50 
50 
50 
49 
49 

45.5 
47.5 
t,7 
50 
50 

50 
50 
50 
49.5 
48.5 

I 

I , ! 

! 
I 

I 
I 
! 
I 



This should not be interpreted as implying that judges 
are not individually consistent in their sentencing. To 
say that judges' sentencing cannot be explained by simply 
characterizing the judges as "hanging" or "soft" is not 
to say that the judges are behaving irrationally. On the 
contrary, it suggests only that their individual approaches 

'to sentencing are ~ore complex than is widely believed. 
The data is wholly consistent with the proposition that 
each judge could give a rational and consistent explanation 
of his sentences in these thirteen cases. There would, 
however, have to be a number of different rational and 
consistent explanations to choose from. 

At this writing, it has not been possible to identify 
any groups of judges whose ranks seem to move in the same 
directiQns -- that is, who share in common a group of cases 
in which they are relatively severe and a group in which 
they are relatively lenient. There is some possiRility 
that further analysis will reveal some patterns ~hat may 
help explain why position in the rank lists is so fluid. 
For the present, all that can be said is that it is fluid 
and that sentencing disparity cannot, on the whole, be 
explained by labeling the judges. Put another way, the 
disparity reflected ,in this study would not be substantially 
reduced by excluding from consideration the sentences 
of judges who are consistently severe or consistently 
lenient. 
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CHAPTER IV - EFFECT OF PARTICULAR CASE CHA:AACTERISTICS 
'. ' 

A. Introduction ~nd Summary 

While the first twenty cases were chosen for their repre
sent~t~ve ~ual~ties, the last ten cases sent to the judges 
partlclpatlng ln the experiment were designed to test specific 
hypotheses about case characteristics that might tend to 
be productive either of sentencing disparity or of ConsensUs. 
In ~he.first twenty cases, the effect of a single charac
terlstlc could not be tested because each case diffe~ed 
from the others with respect to many characteristics. 
In the ~ast ten cases, limited and controlled variations 
in the presentence reports were used to permit some testing 
of such effects. 

Presentence reports in each of the last ten cases were produced 
in two versions --' an "A" version and a "B" verSlon --
which differed from one another with respect to a single 
characteristic. The judges were divided into two groups, 
which remained fixed for the series of ten cases. The 
IIA" judges received the IIA" versions of these cases; the 
liB" judges received the "B" versions. Judges were randomly 
assigned to the two groups, so it was expected that the 
two groups would be similar to one another in their sentencing 
predilections. Differences in the sentences imposed by 
the two groups of judges in a particular case could thus 
be attributed to the difference between the two versions 
o,f the case,; 

In addition, in three of the last ten cases the judges 
were explicitly asked( after sentencing on the facts as 
presented to them, what their sentences would have been 
if a particular fact had changed. These questions created 
an additional opportunity to assess the impact of particular 
case characteristics on sentencing disparity. 
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B. ALTERNATIVE FORUMS FOR EQUALIZING PUNISHMENT 

STANDARDS RELATING TO CRIMINAL JUSTICE: 
APPELLATE REVIEW DF SENTENCING 

--REVIEWING COURT 
American Bar Association* 

2.1 Reviewing court. 
In general, each court which is empmvered to review the convic

tion shouid also be empowered to review the disposition following 
conviction. It may be advisable to depart from this principle in some 
contexts, as, for example, where intermediate appellate courts are 
available to review sentences and it is deemed unwise to involve the 
highest court in such matters. In any event, specialized courts should 
not be created to review the sentence only. 

Commentary 

a. Background 

There have been essentially two approaches to the question of what 
kind of CO',lrt should exercise the review function: 

~ I. The /irst is fOllnd in fOllr states: COllnecticut, Maine, Maryland, 
and Massachusetts. In these states, a specially created court, staffed by 

more experienced trial judges, sits only for the purpose of reviewing the 
propriety of the sentence. See Appendix A, infra. Other questions about 
the sentence, including the sufficiency and accuracy of the information 
on which it was based, whet11er it was within the limits set by the legis
lature, and the like, are reviewed by the regular appellate courts. See, 
e.g., State v. MeIcganich, 2S Conn. Supp. 3, ] 9S A.2d 439 (1963); 
Commonwealthv. Conroy, 333 Mass. 751, 133 N.E.2d 246 (:956). 

2. The second approach vests the review power in the reglllar appel
late COllrtS, generally in each court ill the system all the same basis as 
other i.I'.)'LU!S ill the case. The nc\\ Illinois statutes. for example, provide 
for an appeal from sentence in capital cases directly to the Supreme 
Court, just as in the case of other issues in capital cases. ILL. ANN_ STAT. 

*Prepared by Advisory Committee on 
Sentencing and Review, Simon E. Sobeloff, 
Chairman and Peter W. Low, Reporter. 
Approved by House of Delegates in 1968. 

~ 

c. 38, § 121-3(a) (Smith-Hurd] 964). Appeals of sentence in other 
cases (except on constitutional grounds) go first to an intermediate 
appellate court, with discretionary power in the Supreme Court to hear 
a further appeal. The same procedure exists for issues going to the merits 
of the conviction. ILL. ANN. STAT. c. 38, §§ 121-3(b), 121-8(b) (Smith
Hurd] 964). 

The provision in New York varies from this pattern. Again the regu
lar appellate cou(ts are used as the vehicle for providing sentence review, 
but except where a sentence of death has been imposed the authority 
extends only to the first appellate court in the judicial hierarchy. The 
Court of Appeals does not have the general power to review the pro

priety of sentences, and there is thus no single court with state-wide jur
isdiction which has such power. See Appendix A, infra; People v. Minjal: 
Corp., 4 N.Y.2d 320.151 N.E.2d 180 (1958);.People v. Speiser, 277 
N.Y. 342, 14N.E.2d 380 (1938). 

b. The same courts 

This section states as a general principle the position that each court 
which is empowered to review the conviction should also be empowered 
to review the sentence, subject, of course, to any li~itation under sec
tion LIon the kind of sentence that is reviewabie. At the same time 
it is recognized that there may be reasons for exempting some courts, 
as has occurred with the Court of Appeals in New York. There may 
also be unique institutional reasons, for example, for excluding the 
United States Supreme Court from reviewing federal sentences. 

Where no special reasons invite an exception, it is highly desirable 
that a11 appellate courts in the system be given the power to review sen
tences. One of the objectives of sentence review is the reduction of dis
parity by the development of a uniform approach to sentencing within 
particular jurisdictions. To deny review power at any point in the system 
before a court with jurisdiction-wide authority is reached can only im
pede the achievement of this objective. It is thus recommended as a 
general proposition that all appellate courts. including the highest court 
in the jurisdiction, be empowered to review the sentence_ It is to be ex
pected, of course, that such power would rarely be exercised by the 
highest court of a state which has intermediate appellate courts. Indeed, 
it is to be hoped that the intermediate appellate courts themselves will 
have rare occasion to exerc··c the power. But unless there be strong 
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reasons to the contrary, it would better advance the objectives of sen
tence review if each such court were grant~d the necessary pmve.r. 

This section also states opposition to the creation of special courts, 
as in Connecticut, Maine, Maryland. and 1'1assachusetts. This position 
is taken for several reasons. Initially. there is the prospect of difficulty 
caused by the exercise by two independent bodies of different powers 
over the same judgment. As noted, in each of the states in question re
view of the merits of the sentence exists in one court, while review of the 
legality of the sentence and the procedure by which it was assessed exists 
in another. Such a division of labor between two courts is quite likely to 
give rise to subtle questions about the division of jurisdiction between 
them, based on such troublesomc distinctions as "procedure" and "sub
stance;' or "legality"' and ·'propriety." To avoid this problem, attempts 
could be made to draw the lines at other points, such as by empowering 
ofle court to review all questions concerning sentence and another all 
questions concerning the conviction. Such an approach would assume, 
however, that the line between the process of sentencing and the process 
of conviction is an easier one, to draw, an assumption that could well be 

~ challenged, for example, in a case where the basic issue was the compe-
-' . 

tency of an attorney who represented the defendant at both stages. Wher-
ever lines are drawn, the fact that two distinct courts are looking at the 
same judgment for different purposes can produce unseemly and dis
ruptive hdgation over the proper court in which to seek correction of a 
given error. Such difficulties can be completely avoided by empowering 
the same court to review all of the issues. 

More basically, however, the position taken here is premised on the 
belief that the long-run solution to protecting the integrity of the trial 
proceeding is not to be found by splitting off isolated problems and creat
ing specialized courts to handle them. It is quite true that many appellate 
courts are overburdened, that the delay between trial and the final reso
lution of appeals is often staggering, and that niany appellate judges 
lack the trial experience desirable as a background for exercising review 
over sentences. But this kind. of reasoning could well be used, for 
example, as the basis for establishing special courts for review of con
stitutional questions, others for review (if questions concerning the 
admissibility of evidence, others fO.fJeview-of sentences, and so on. 
Rather. it is believed that the answer to such problems lies not in the 
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multiplication of courts with different powers over the same judgment, 
but in the improvement of existing courts in a manner that will meet 
the objections. 

There are other reasons for opposing the Massachusetts system. In 
many contexts such a solution is simply not practical. In many states, 
and certainly in the federal system too, a single sentence-review panel 
would not work, if only for the reason that litigants woule have to travel 
too far. To avoid this. it has been suggested that local panels of trial 
judges could perform this function. But unless a judge is to sit in review 
of his own sentence, such a system \vould be practical only if there were 
numerous local judges who could be called on. Yet there are many dis
tricts, in the federal system for example, in wilich there are only one or 
two judges. To provide for a panel of trial j~ldges to review sentences in 
such districts would require the presence of judges from other courts 
many miles away, a practice that would surely disrupt already burdened 
dockets_ It would also be difficult for such a system to achieve objectivity 
when one day a judge passes on the sentence of his coUeague, the next 
day the colleague is reviewing his sentence, and the third day they are 

on a panel together reviewing the sentences of others. See A ppellate Re-
view of Sentences, Hearings on S. 2722 Before the Subcommittee on 
Improvements in Judicial Machinery of the Senate Committee Oil the 
Judiciary, 89thCong.,2dSess.13 (1966) (St,atementofJudgeWilliam 
F. Smith). In short, a review system populated by trial judges IS in many 
respects neither efficient nor economical, particularly when there is a 
readily available appellate court with procedures that could easily be 
adapted to dispose of such cases. 

Finally, there is the point that providing for review of sentences can 
help to remove the recurrence of questionable decisions caused by in
ability to get at what is the real problem. Even if a special tribunal has 
reviewed a sentence. to the extent that those who review the merits of 
the conviction still conclude that the sentence is too harsh, the tempta
tion to review by other means will still be there. The use of regular appel
late courts to review sentences will thus have the virtue of arming such 
courts, which must in any event bear the main burden of review in crimi
nal cases, with the power to resolve the whole case before them. 
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(2) sentence Review panel. There shall be in each 

district court a sentence review panel. The panel. shall be 

90mposed of thl7'ee district jud9J2. .. s of. the circuit: who shall 

be designated and, if not alr€:.4y members of the court, as

signed to the district court for that service by the chief 

judge of the circuit pursuant to 28 U.S.C. §292(b) or §294J..£l.. 

The members of the panel shall serve for such periods of time 

as the chief judge of the circuit may designate. The same .. _( -

dis~rict judge may be designated and assigned to the sentence 

review panels of two or more district courts of the circ'uit 

at the same time. A district judge of the circuit may be .Sh?S

ignated and, if necessary, assigned by the chief judge of the 

. circuit as an alternate member of the panel to sit in place of 

a regularly designated member whenever the latter was the 

sentencing,judge in a case under review rr is otherwise unable 

to sit. The district judge \'?ho is first in precedence shall 

preside over the panel. 

{3} procedure of panel. When a motion' is filed for 

~he review of a sentence,. the clerk shall forthwith notify the 

presiding judge of the sentence review panel. The presiding 

judge shall promptly cause the panel either ind'ividual~y or in 

joint session to review ,'the sentence.. The panel shall cO.'lsider .-
the papers on file in the case in the district court~ including 

:t;.he presentence report, a report of a _-diagnostic facility, . and 

£lilY other documents which wel;'e before the sentencing judge. 

The panel may direct the preparation of a tr~ript of all 
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or part of the testimony and other proceedings in the case .. 
if required for its consideration. The panel may, in its dis~ 

cretion, permit t1,·:_~ttorney for the government and thEL!~ 

fendant or his coun.sel or both to appear before it and present 

oral argument or file written briefs or do both. 

(4) Powers of: panel; FinalityCJf Decision. If the 

panel deems that a senten~e under review i3 excessive, it shall 

modify or reduce it; otheFVJise it shall confirm the sentence . 

The order of the panel modifying or reduc ing the. sentence and 

amending the judgment of t1~court ~cordingly or confirming 
. , 

the sentence, as the case may be, shall be filed in the office 

of the clerk of the district court and entered in his docket . 

The order of the partel shall be final and not subject _to further 

review or appeal. 
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Rule 35. correction or Reduction of sentence. 

Advi!J~~ry committee Note 

Rule 35 is a!Tlended to provide a procedure for the 

review of sentence thought by a defendant to be e:>ccessive. 

1~e reV1ew is to be before a panel of three district judges 

designated by the chief judge of the circuit. The panel is em

powered to modify or reduce a sentence found to be excessive 

or to confirm a sentence found not to be excessive. The review 

panel is not empowered to increase a sentence. 

Subdivisions (a) and (b) of the proposed rule remain 

basically the same with two exceptions: A change is made to 

provide that a motion to reduce a sentence must be made within 

120 daysl a period not extended (as under the current rule) by 

the taking of an appeal. A change is also made to, make clear 

that a sentence of imprisonment need 'not be stayed. under rule 

38 (a) (2) I pending the decision on the motion ,to reduce a sen

tence. The objective. is to achieve the prompt resolution of 

any issue relating to the propriety of a sentence. Thus the 

120 days runs from imposition of sentence rather than 120 days 

from the decision on an appeal from t:he conviction. Both an 

appeal and a motion to reduce sentence can be taken at the 

same time~ This is made explicit in subdivision (c) (I). 

BecaUse the proposed rule will make possible the prompt resolu

tion of the sentence issue, rule 38 (a) (2) which mandates a 

stay of a sentence of imprisonmeJlt is not made applicable to a 

motion to reduce a sentence. 
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Subdivision (c) is entirely neW. It provides a 

procedure for reviewing a trial judge's refusal to grant a 

reduction of sentence. 

providing for a review of a sentence is recommended 

by the American Bar Association standards Relating to Appellate 

Rlview of sentences (Approved Draft, 1968). section 1.2 of the 

ABA Standards Relating to Appellate Review of sentences arf-icu

lates the purposes of a sentence review procedure (pp. 7-8): 

The general objectives of sentence review'are: 

(i) to correct the sentence which is ex
cessive in length. having regard to the nature of 
the offense I the character of +:le offender, and 
the protection Qf the public il ... teres ti 

(ii) to facilitate the rehabilitation of the 
offender by affording him an opportunity to assert 
grievances he may' have regarding his sentence; 

(iii) to promote respect for law by correcting 
abuses of the sentencing power and by increasing 
the fairness of the sentencing process; and 

(iv) to promote the development and applica
tion of criteria for sentencing which are both, 
rational and just. 

) 

For a discussion of these objectives# see the commentary to 

§1.2 at pages 21-31. 

Further discussion of the advantages of sentence 

review is found in Dix, Judicial Review of sentences; Implica-

tion for Individual Disposition, 1969 Law and the Social Order 

369, 369-371: Hruska, Appellate Review of Sentences, 8 Am. crim. 

L.Q. 10 (1969); The president's Commission on Law Enforcement 

and Administration of JUstice, TaskForce Report: The courts 

25 (1967); Note, Appellate Review of primary Sentencing De-
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cisions: A connecticut Case study, 69 yale L.J.~1453, 1461-

1462 (1960): .Appellate Review of Sentences, A symposium at . ' 
the Judicial conference of the united states Court of Appeals 

for the S~~cond Circuit- [1962],32 F.R.D. 249 (1963), Remarks 

of Judge Kaufman, pp. 260-261. 

For discussions of objections to appellate review 

of sentemcin9' see Dix, Judicial Revie,,? of Sentences: Implica

tions for Individual Disposition, 1969 Law and the social order 

369, 371-372; The president's commission on Law Enforcement 

and Administration of Justice, Task Force Report: -The courts 

26 (1967); Appellate Review of Sentences,. A sympos i~m at the 

Judicial ConferenCe of the united States court of Appeals of 

the Se(~ond Circuit [1962], 32 F.R.D. 249 (1963), Remarks of 

Judge walsh, p. 276; Brewster, Appellate Review of sentences 

[1965], 40 F.R.Do 79 (1967). 

Many states now provide for some form of judicial 

review of sentences. See, e.g., Ariz. Rev. Stat. Ann. §I3-1717 

(19'56); conn. Gen. :Jtat. Ann. §§ 51-194 - 51-196 (Supp. 1965); 

Fla. Stat.. §932.S2 (1969) ; Hawaii Rev. !.C'lWS §212-14 (Supp. 1965); 

Ill. Ann. stat. ch. 38, §117-'3 (c) (Smith-Hurd 1964); Iowa ,code 

Ann. §793.18 (1950); Me. Rev. Sts.t. }).nn., tit. 15, §§ 23.41-2144 

(Supp. 1966b Md. Ann. code art. 26, §§ ly2-138 (1966)'; ,tv1ass. 

Gen. LaW's Ann. ch. 278, §§ 28A-28D (1959) ; Neb. Rev. stat. 
, 

§29-2308 (1964); N.Y. crim. proc. Law § 450.30 (1971); Ore: Rev. 

Stat. §§ 138.050,; 168~090 (1970); Tenn. ,Code~'nn. § 40-2711 
, 

(1955). The united States military courts also; have provisions 
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for the review of sentence"10 tJ.S.C. §§ 860, 862(b}, 863-864, 

865(a), 866 (a)-{c), 869 (196~4) .. For , further discussion of 

the availability of review, :see American Bar llssociation 

Standards Relating to Appellate Review of Sentences l3~15 

(Approved Draft, 1968). 

Subdivision (c) (lp conditions the right to a review 

of sentence on three things: 

First, the sentel'lcing . d t h JU ge mus ave' denied a motion 
to reduce the sent d ence un er subdivision (b). The sentencing 

judge is thus given the opportunity to first re'lJiew the se'n

tence :i.n light of the issue raised by the defendant. 

Second, the right of review is limited to tho:se de

fendants whose sentence may .res'ult ;n . ... l.mprisonment for t\l/O 

years or more. This would include a sentence of two years 

which is imposed and suspended and the defendant placed on 
probation. In this situation the bwo-year suspEmded sentence 

can be reviewed but not the period of probation. It also in-. 

eludes a split sentence if the total perl.'od of' the sentence is 
two years or more. It does not include a case i:n which sen-

tence is not imposed and a defendant place..:! on u p170bation. 

Should probat ion be r.evoked and a sentence of two' . , years or more 

be imposed, review of that sentence would then be . ava ilable to 
defendant. 

The two-year minimum conforms to that of at least 

one state Which provides for review of sentences. See Md. Ann. 

Code, art. 26, §132 (1966). Of th estates providing'by statute 

for the review of sentence, only one h'as a . m~nimurn sentence of 
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greater than two years. See Mass. Gen. Law Ann. ch. 278, §28A 

(1959), providing for a sentence of more than five years to 

the' state reformatory for women. However, Massachusetts also 

f h . ht f review for all sentences to the provides or t e r~g ~ 

state prison. Similarly, see Me. Rev. stat. Ann., tit. 15, 

§2l4l (Supp. 1966). Several other states have a one-year 

minimum. See, e.g., Conn. Gen. stat. Ann. §5l-+95 (Supp. 1965); 

§ 866 '(b) (1964) (united states Military Courts). 10 u.s.c. 

a criticism of having two classes of convicted persons, see 

N,ote, Appellate Review of primary Sen~encing Decisipr:s: A 

Connecticut case Study, 69 Yale L.J. 1453, 1464 (1960). 

For 

Third, the defendant must make his motion to review 

within thirty days after a denial of a motion to reduce the sen

tence made under the provisions of subdivision (b). 

Subdivis ion (c) (2) prescribes the manner for select-

1 Tl~.e panel consists of three district ing the review pane •• 

judges with an additional district judge .as an alternate. The 

alternate will make it possible to exclude from the p~nel the 

judge who imposed the sent,ence being reviewed. 

Using a panel of district judges permits those judges 

most experienced with sentencing to participate in the review 

It thus avoids, as a major objection to re,view of process. 

sentences, the argument that appellate·judges are not qualified 

for the task. See, e.g., Appellate Review of Sentences, A 

Symposium at the Judicial Conference of the United States 

Court of Appeals for the Second Circuit: [1962], 32 F.R.D. 249 

(1963), Remarks of Judge Walsh, pp. 285,-286. 28 U.S.C. §292 (b) 
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and §294 (c) are incorporated, by reference, into the rule 

to emphasize the fact that they are the established procedure 

for appointing a judge from one district to serve in another 

district or for appoin.ting a senior judge to s'erve in a dis

trict. These provisions are needed because many districts 

lack the necessary three district jUQges to constitute the 

review panel. 

Subdivision (c) (3) prescribes the procedures to be 

followed by the panel. There is no requirement that the panel 

hold a formal meeting. It is only required that each member 

of the panel review the sentence. The need fdr meetings 'Nill 

vary. 

The panel is required to consider the papers on file 

in the district court which were available to the sentencing 

judge including the presentence report, a report of a diagnostic 

facility (such as that fOllowing a commitment under 18 U.S.C. 

§.4208 (b) or §50l0 (e), and any other written data r.elevant 
, 

to sentencing. The panel, at its discretion, may also order 

the ~reparation of the transcript of the trial or. other pro

ceedings held in the case. The objective is to present to the 

review panel all of the sentencing'information available to the 

sentencing judge. See discussion, ABA Standards Relating to 

Appellate Review of Sentences 42-45 (Approved Draft, 1968). 

The existing' rule has been interpreted to impose a limitation 

of the inquiry to the factual record. See Semet v. united 
.' '. 

states"422 F.2d 1269 (10th eire 1970). The proposed rule COl'l-

.', 
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templates that review will be limited to the factual iniorma

t~on in the written record (transcripts, presentence reports, 

etc.). 

The panel is given discretion to hear oral argument 

and to accept a written br.ief. The proposed rule is not ex

plicit on the right of a defendant to be represented by counsel 

during a sentence review procedure. The issue of the consti

tutional right to counsel is left to future court, determination. 

Compare Consiglio v. Warden, ~tate prison,' 153 Conn'. 673, 

220 A.2d 269 (1966), ruling that review of sentence, as pro

vided under the connecticut statute, is a critical stagei' and 

united states v. Birnbat~, 421 F.2d 993 (2d Cir.), cert. denied 

397 U.S. 1044, reh. denied 398 U.S. 944 (1970), holding that 

constitutional rights are not a~ridged by absence of defendant1s 

counsel on review of a J:'efusal to grant probation. The Con-

necticut situation is d:istinguishable from proposed rule 35 

in that Connecticut allows the sen,tence review panel to increase 

the sentence originally imposed. proposed rule 35 allows only 

a reduction and is therefore not as critical a stage as is the 

Connecticut sen~;ence reiview. See united states ex reI. Smith 

v. Hendrick, 260 F. Su~>p. 235 (E.D. pa. 1966); aff'Q 378 F.2d 

373 (1967). Should thE~ review panel request briefs or oral 

argument, it would seein obviously wise to ensure that the de-

fendant has the advice: of counsel. proposed rule 35 is in

tended to leave ~,his lin the discretion of the sentence review 

panel in cases wht~re d.efendant IS trUil counsel does not carry 
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through with the motion to review sentence. Because a defen-

dant has the right to counsel at the original sentencing, he 

.is thus provided assistance in marshaling factual information 

and argument relevant to sentencing which will be a matter of 

record and available .to the review panel. Trial counsel also 

has an opportunity to inform defendant of his right to review 

of the sentence imposed by the trial judge. 

The rule does not attempt to specify what evidence 

is admissible on the issue of the propriety of the sentence 

under review. consider proposed Rules of Evidence for United 

States Courts and Magistrates, rule 1101 (d) (3) (Revised Draft 

1971), which recommends that the rules of evidence should not 

apply to sentencing. For interpretation of existing law, see 

proposed Rules of Evidence for united states Courts and Magis

trates, p. 153 (Revised Draft 1971). 

~le rule does not require either the,sentencing judge 

or the review panel to give written reasons for the sentence 

imposed. There is a question as to the usefulness of written 
1 

reasons for imposing a sentence. The req'lirement has been 

criticized as providing unhe,lpful opinions. See Note, Appellate 

Review of primary Sentencing Decisions: A Connecticut case 

study, 69 yale L.J. 1453·, 1466-1475 (1960); Halperin, Appellate 

Review of Sentence inIllin~ois-:-Reality or Illusion?, 55 Ill. 

B"J. 300, 301 (1966); and Appellate Review of Sentences, A 

Symposium at the Judicial Confer~nce of the united States court 

of Appeals of the Second Circuit [~962], 32 F.R.D. 249 (1963), 
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Remarks of Judge Walsh, pp. 282-283. In the view of the Ad

visory Committee, the contribution °mad'e by requiring written 

reasons is not sufficient to justify the cost in time and 

money which would b.e imposed ~pon the sentencing and sentence 

review processes. The decision as to when to write an opinion 

is left to the discretion of the sentencing judge and the' review 

panel. See ABA Standards Relating to Appellate Review of Sen

tences 50 (Approved Draft, 1968). 

Subdivision (c) (4) gives the reviewing panel the 

power to modify or reduce the sentence under review only if the 

panel deems the sentence 1':,0 be excessive. The right, to "modify" 

the sentence includes the right to adopt other sentencing 

alternatives. The panel is without authority to increase the 

sentence being reviewed o The reasons for not 'allowing the 

sentence to be increased include: (1) There seems to be no 

inherent relationship between those defendants who deserve an 

increase and those who are likely to take an appeal. Compare 

Van Alstyne, In Gideon's wake: Harsher penalties and the 

"Successful" criminal Appellant, 74 Yale L.J .. 606, 621-622 

(1965). (2) A stigma of unfairness may attach to the review 

system, outweighing the value gained in the few cases in which 

an increased senten~e is justified. Se.e Report of the Inter

departmental committee on the court of Criminal Appeal, Meador 

Report, Appendix C, p. 142, ABA standards ,Relating to Appellate 

Review of Sentences, (Approved Draft, 1968). (3) The power to 

increase sentence upon appeal by defendant might frustrate the 
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obj.ective of rehabilitation. (4) The sixty-years of experience 
.. , 

in England with the power to increase sentences led to the 

conclusion that it does not serve a needed £unction~ See 

Meador Report, Appendix C, pp. 144 and 157 of ABA Standards 

Relating to ~ppellate Review of Sentences (Approved Draft, 

1968). (5) There is some question as to whether such a pro

vision would be constitutional. See Kohlfuss v. Warde~, 149 

Conn. 692, 183 A.2d 62~, cert,. denied, 371 U.-S .. 928 (1962) ~ 

and Hicks v. commonwealth, 345 Mass. 89" 184 N.E.2d 739 (1962), 

cert. denied, 374 U.S. 839 (1963), where th~ constitutionality 

of two state review statutes was questioned and yet the statute~ 

withstood the attack. But compare Un~ted states ex rel. Hetenyi 

v. Wilkins, 348 F.2d 844, 859-860 (2d Cir. 1965), cert. denied, 

383 u.s. 913 (1966): People v. Henderson, 60 Cal. 2d 482, 35 cal. 

'Rptr. 77, 386 p.2d 677 (1963). Also see Appellate Review of 

Sente-nces, Hearings on S .. 2722 Before the Subcommittee on Im

provements in vudicia~Machinery of the Senate committee on 

the Judiciary, 89th Cong., 2d Sess. 106 (1966) (statement of 

p'rofessorGeorge). These arguments are discussed in ABA 

Standards ~e:~ating to Appellate Review of Sentences 57-63 

(Approved Draft, 1968). To insure against a flQod of frivolous 

claims, the proposed rul~ limits the right of review to sen

tences of two years or more rather than to try to deter 

f.rivolous appeals by the threat of an increased sentence. See 

~A Standards Relating to Appellate Review of Sentences 61-62 

(Approved Draft, 1968). 
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provide for the remand of the The rule does not 
TO remand a case would slow 

If a sentence is found to be 
case to the sentencing court. 

down the procedure ?f review. 
the defect and issue the 

excessive, the panel should correct 

f ina). order. 
The rule does not impose a duty on t,he sentencing 

judge to notify the defendant of his right to move for re-

duction or review of sentence. 
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MEMORANDUM CONCERNING THE PAROLE POLICIES OF 

THE UNITED STATES BOARD OF PA~OLE 
Federal Judicial Center* 

Introduction 

On September 24, 1973, the United States Board of. 
Parole pUblished rules reflecting the revised organization, 
operation, and procedures of the Board. (38 Fed. Reg. 
26652-57.) On November 19, 1973, the Board published a rule 
setting forth a statement of paroling policy_ (38 Fed. 
Reg. 31942-45.) On June 5, 1974, a minor revision of the 
rules was published. (39 Fed. Reg. 20028-39.) It is the 
purpose of this memorandum to provide some background that 
may be of assistance in understanding the Parole Board 
rUles, and to 'point out some implications for the sentencing 
process. 

The rules mak,~ t.hree major changes from the past 
practice of the Parole Board. ·Fir$1.~ 1 they provide for 
delegation to hearing examiners of .:he decision-making 
authori ty formerly exercised by J=\("J~jrd members, with the 
consequence that the future role of Board members -- some 
of whom will serve as the Board's Regional Directors -
will be principally one of deciding internal appeals and 
making policy decisions. Second, they provide guidelines 
for making parole decisions. Third, they provide for 
informing inmates of the reasons for any denial of parole. 

It is hoped by the Board that these changes will 
result in (1) a reduction of the time lag between the parole 
hearing and the communication of the decision to the inmate; 
(2) a reduction of the caseload borne by Board members 
and a corresponding increase in the .attention they can 
give to those matters that do come before them; (3) an 
increase in inmates' understanding of the workings of the 
parole system and of the decisions in their cases; and 
(4) a greater consistency among parole decisions. 

Although the delegation process has not yet been 
completed, the policy guidelines for parole decisions 
are now effective nationwide~ ~or the Board's Northeast 
Region, authority has been; .: ... ~.€\gated to hearing examiners 
in a1ccordance wi th sectio~. :::. 2"l of the rules (39 Fed. 
Reg. 20034) 'J\ For other rl?gi ;:'i' ~, decisions a:,:e currently 
being made by a Board mell', J17 and an examiner jointly, 
but a delegation to hearing examiners is anticipated in 
the relatively near future. The Board will open regional 
offices in Philadelphia, Atlanta, Kansas City, Dallas, 
and San Francisco. 

* Published in August) 1974. 
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For the sentencing judge, the most impo:t~nt portions 
of th,e rUles are those that ~et ·'forth the pol1.,:aes th~t 
noW guide parole decision~..The Parole Bc;>ar.d 1.S publ1.cly 
committed to periodic rev1.ew of these pol~c1.es ,and expects 

• to change them from tinte' to ,time as experience s,uggests. 
There 'can therefore be no assurance th~tthe curr7nt 
guidelines will be in effe:=t.at such t~me a~ a pr1.soner 
sentenced today becomes elJ.g1.ble ~or paro,le~ BU-t;. they 
do T21:ovide the best ava'ilable basJ.s for est:ll:aatl.ng hoW 
an ~ffender will be treated by the Board. 

General D€Scri~~ion of Parole poiicies 

The Parole Board has establ:U5hed three sets of guide
lines for decision making -- one for adult offenders, one 
for youth offenders, and c;>n:-f0r. defendants sen~enc~d under 
the Narcotic Addict Rehabl.ll.tatl.on Act. The gU1.del1.nes 
(39 'Fed. Reg. 20031-33) provide a r<;tnge.of "customary" 
incarceration times based on a cornbJ.na..tl.on of, (~) the . 
severity of the offense for which the offender 1.s-servJ.ng 
time, and (2) a prognosis of the offender~s success. on 
parole (salient factor score). For exampJ..e, r.eferrl.ng 
to' tr,~ table on page 20031 of the FederaJ. Regl.ster, the. 
customary time for a defendant con,[icted.of a low-severl.ty 
crime would be 6 to 10 months if hl.S sall.ent factor score 
were 9 to 11; it would be 8 to 12 months if his salient 
factox:' score were 6 to 8; etc. ,,:,o.,.e classification of offenses 
into severl.ty categories is 'ident ~al in the th:ee.ta~les~ 
The salient factor score is compu~ed on the basl.s l.ndl.cated 
in 'the worksheet reproduce~ at'page 20034; possible scores 
range from Oto 11. 

Use of the guidelines in a !?artic~lar case is predicated 
on "gool.,~ insti tut.ional 'adjusonent ana program progress ". 
by the inmate .. In addition, sectio1: 2.19 of the regulatl.ons 
(39 Fed. Reg .. 20030) lists a number, of f,acto::s oth7r than 
the guidelines that the Board generally consl.ders l.n exer
cising its discretion. These include such factors as 
the type and length of sentence" t.h7 ::ecommend~tions of . 
tn.e judge and other responsible offJ.cl.als, and the communl.ty 
.;,.esources available to the inmate if he. is paroled. These 
nongllideline factors enter into consideration ,in a number' 
of w~ys. First, since the guidelines provide ranges of 
customar.y incarceratio~l periods rather' than fixed lengths 
of time, other factors can be brought tq liear in selecting 
at, incarceration period wi thin the range. Second, there 
is in some cases roora for judgment in dete.rmining the severity 
category of a crime, either because the crime is not one 
of those categorized in the guidelines or }:)ecause the 
severity- category can be changed on the basis of ag~ravati.ng 
or mitigating ~ircumstances. Third, the rules prov~de that 
the salient factor scare may be overridden by clinical . 
evaluation of the paDole risk. And fou~th, authority is 
provided to dep(;Ixt from the guideline figures. 
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It is worthy of emphasis ttlat the guidelines de)" 
not'con~emplate a, purely mechanical exercise. But they, 
are of course expected to have a ,major role in determining 
parole c;>utcomes. A recent Parole Board study indicates 
~at prl.s?ners are pa~oled within the. guideline ranges 
l.n about 38% of the ca3es in whi'ch the sentence permits 
that r?sult. 

Implications for the Sentencing Process 

It will be noted that the oust,omary incarceration 
times in the guidelines are determined almost entirely 
on the basis of information that, is available to the judge 
at t,he time of sentencing. Not only is the severity of 
the crime ascertainable at the tilne'of sentencing, but 
most of ,the factors that go into the prognosis of parole 
success are also ascertainable at that time: of the eleven 
possible points in the salient-factor score, only two (those 
based on education and release plan) are likely to turn 
on post-sentencing events. Thus the Board's exercise of 
its discretion will be guidea :argeiy by two sets of facts: 
(I) the offender's adjustment and progress in prison, 
which determine whether the guidelines are applicable, , 
and (2) the guidelines themselves, which are based primarily 
on facts that were known to the sentencing judge. The 
sentence itself is treated primarily as est~lishing, th,e 
limits of parole discret:i.o'n rather than as guiding its 
exercise, except that in some cases the decision whether 
to use a youth Corrections Act sentence or' a Narcotic Addict 
Rehabilitation Act sentence will determine which guidelines 
the Board uses. 

Amqng'the'implications for the sentencing process 
are the following: 

1. Before deciding upon a sentence, a judge may 
wish to determine how the guidelines would apply 
to the particular defendant. This will enable 
him to assess 'the impact that various possible 
,sentences would have on the defendant's cha-nces 
for pa.role. For example, the gUidel,ine for bank 
burglary indicates 'that an a,dul t offender with 
good prison adjustment and a "good" parole prognosis 
would customarilY be paroled after 20 to 26 
months. Taking account of parole eligibility 
and statutory good time, and assuming.a regular 
adult sentence, a 3-year sentence would give the Board 
discretion to release at any time between 12 
months and abont 28 months, and would t .. hus leave 
them free to do so at any time' wit,h;Ln the guideline 
range. A ?-year sentence would give discretion 
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to release at any time between 20 months and 
about 44 months, and would also leave them free 
to do so at any time within the guideline range. 
'rhs actual release date under either sentence 
would quite probably be the same. A sentence 
o.f less than 3 or more than 5 years, on the other 
hand, would put at least part of the guideline 
range outside the reach of the Board's discretion, 
and a sentence of 2 years or 7 years would put 
the entire range out of 'reach. 

2~ For defendants who are under 25 at the time 
of conviction, the type of sentence given will 
determine whether the adult guidelines or the 
you,th guidelines are used. Except for crimes. 
of "low" or "low moderate" severity, a' sentence 
under the Youth Correc+'..;ions Act 'I..;ill result 
in a shorter cust.omary period of inc~rceration .• 
This is true for young adult offenders {l8 ·U.S.C. 
S 4209) as well a~ for youth 9ffenders. 

3. A sentence under the Narcotic Addict Rehabilitation 
Act often will result in a shorter customary 
period than either a Youth Corrections Act sentence 
or a regular adult sentenc:e. In this case, however, 
the Parole Board requires more than its own deter
mination that there has been good institutional 
adjustment and program progress; the Board is 
without authority to grant parole unless it has 
received the Attorney General's' report and Surgeon 
General's certificate described in 18 U.S.C. § 4254. 

4. The fact that a sentence is rendered under 18 U.S,.C. 
§ 4208 (a)'(l) or (a) (2) will not affect which 
guidelines are used. It will, of ,course, expand 
the range of discretion available to the Parole 
Board. Theoretically, it can also influence the 
choice of a. period within the range established 
by the guidelines. Howev'er, (a) (1) . and (a) (2) 
sentences are used for different purposes by 
djifferent judges, and perhaps even by the; same 
judge in different. cases. Some Parole Board members 
haNe indicated that the mere fact that (a) (l) or 
(a) (2), has been used is therefore unlikely to play 
a sig~ificant role in the exercise of Parole Board 
discretion. 
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5. Representatives of the Parole Boa,rd have indicated 
that they welcome recommendations from sentencing 
judges, including the reasons for sentences 
imposed, whether at the time of sentencing or 
later. The Board will no't, treat such recommen
dations as, li~iting their discretion, but it will, 
give them consideration in exercising that discretion. 
The most effective way for a judge to communicate 
his ~iews at the time of senten~ing is to provide 
a wr~tten statement of those views and direct 
that it ,b.: attac~ed to the copies of the presentence 
report that go forward'to the Bureau of Prisons. 
That procedure will insure that the expression 
of views is part of the file considered by the 
Parole BoarQ. 

270 

~--------------~""""""""F.'*.e." •• ··"~alE""""1I 



, : 

THE SEARCH FOR A RATIONAL SENTENCE 

Robert J. Kutak & J. Michael Gottschalk* 

Unquestionably the 'most widely voiced reservation 

about a system of appellate review is that such a system 

would impose too great a burden on the existing courts of 

appeals. Critics of appellate review have focused upon 

this argument virtually to the point of excluding all 

other considerations. In his analysis of federal juri.s-

'~Members of the Nebraska Bar; this is an excerpt from an article 
by the same title to appeal in a forthcoming issue of the 
Nebraska Law Review. 
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diction, Judge Friendly has referred to appellate revie\<lf 

a.s the "wors t spectre of all. u1'88 His concerns about 

excessive work load are stated" as follO\'1s: 
, . 

But I' hope there will be enough good judgraent 
in Congress to realize that adoption of [appel
late review} 'vould administer the· coup de 
grace to the Courts of Appeals as weJknow 
them. The problem of vclurr,e is not so much 
with the cases,vhere asent.ence is iIrposed 
after a trial, since r:TOSt of these will be 
appealed anY'"laY and the sentence would be 
just one ~ore point to be considered, al
though some~irr.es an irn.portant and difficult 
one, but 'VIi th the"" great mass of convictions, 
nearly 90% of the total, obtained on pleas 
of guilty or nolo contendere. If the sen
tence in only half of these were appealed 
'. • • [andl most proponents, of appelJ <3te 
revimv of sentences reject out of hand • • • 
a possible increase of sentence • • • [&~ a] 
limiting effect, the case load of the Courts 
of l\ppeals would be c.oubled by this Means 
alone. Nhile there "]Quld not be an equi va
lent increase in burden, ••• if even a 
small percentage of those convicted on pleas 
of guilty should appeal t~B~r sentence, lithe 
courts \vould be S\'1 amped. 1\ 

The concern expressed by Juoge Friendly was anticipated 

by Judge 't'1eigel in the 1966 hearings. After listing the 

many state jurisdictions in which appellate courts are lem-

powered to review and reduce sentences, he pointed out: 

Experience in these states has not 
confirrued the fears of those who urged that 
appellate courts would be ovenlhelrned 'Vli th 
ne\v appeals • • • • . The same has been true 
of the experience in England where appel
late courts have long had and exercised 

i~\V~: ~:k~. t~~~:t w~~c~p;~~i~ ~; ~~~~;~~~9 0 
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Judge Frankel refer;(,ed to Judge Friendly's concern and, 

while agreeing that the work load argument "has merit," he 

finds it to have: 

• • • far less than decisive weight • • • • We 
do not know • .'. how large the burden ,\.;ould 
actually be, my OWl;'. hunch is that the usual 
attack upon a sentence vlould be short vlOrk 
(which means • • • most vlould be affirrned, 
but docs not lessen the need for allmling 
appeals).191, 

Fears similar to those expressed by Judge Friendly have 

prompted several proposals for avoiding the potential increase 

in appellate "lOrk load. Judge Lumbard pointed out in his 

tes timony that: 

[I] t vlOuld greatly relieve whatever system [of 
appellate revie,.;) is adopted if it could be 
explioitly provided that in cases where the 
sentence is imposed after, (a plea bargain] 
• • • the defendant 0 • • need not have the 
right to appeal from sentence. 192 

During his senate testimony, Professor Daniel J. Heador was 

not prepared to agree that such a system should be formal-

ized, but he concurred that "where the negotiated plea 

includes an agreement about sentence and • • • t~e agreement 

is i~l':!l uded in the record • • • the appellate court is not 

going to touch the sentence.,,193 'rhe alternative found in 

8.176 of allowing review only of those sentences imposed 

more than six months af"_ x its passage would; of course, 

be another method of limi t.ing the change in appell,;',e work 

load ,.;ohich it is predicted would follow ~do:ption of a 

system of sentence review. 
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Another relevant consideration in any evaluation of 

the potential effect of a sentencing revie,.; system upon 

,appellate '",ork load is the manner in which appeals h..av~ng 

no significant merit may be identified and disposed of. 

Apl?e~,late 'court judges soon develop the skills to take an 

'accurate measure of the pleadings coming to them. Those 
, " 

~ackirig substantial merit are quickly. identified. As Judge 

Lumbard testified: "I think the fact is that 'most of the 

petitions for review • a • can be decided very speedily 

by looking at" t.he papers • ,,194 . . . He estimates that 80% 

of sentence review cases CQuld be disposed of by this ini-

tial review: and tbat further consideration or hearin,gs would 

be required for only the relT'.aini.ng.20%.Judge Hoffman be

lieves the number of sentence appeals which could be rapidly 

disposed of would be even higher: IIWe visualize that prob-

• ably 95 out qf every 100 of these cases will be of little 

. ,,195 
OJ: no mer~ t. . 

The possibility must be acknowledged that a sentence 

review system could actually ~educe appellate work load,s. 

J'Udge Sobeloff has observed that IIwhen judges sense that 

injustice has been done, they strain to magnify minor de

fects in a search fO,r reversible error. ,,196 The pains-

taking manner with which appellate courts occasionally 

search the non-sentence aspects of' criminal cases to find 
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a justifiable basis for overturning what is considered to 

be an unreasonable sentence has been observed by Judge 

Frankel: 

[T)he appellate jU0ges will search out some 
strained sp3cies of "error" in the trial, not 
because they genuinely deem it a pr0per 
ground for a reversal, but as a preb.3xt

1
§9r 

setting aside the intolerable sentence •. 

Judge Hoffman readily concurs: 

[vl} hen the matter hits the appellate court 
there is frequently a. cOMpromise of differ
ences by one judge saying, "Well, I \.,on It. 
reverse if you will cut t.'1e sentence down 
from ten years to two years, I will go 
along and vote iiffirmance • • • ." I don r t 
approve of tha.t. That has been done 
• • • I am confident it is probably done 
on theapPrllate lev~l in many, many 
irlstances. 98 

As Judges Sobeloff, Frankel and Hoffman have all observed, 

and the line of cases based upon l\lill~arrls confirm" very sig-

nificant amounts of appellate time may be devoted to seek-

ing vehicles by which to camouflage substantive sentence 

review" A system which openly penni tted such review would 

obviously eliminate the necessity for 'these creative enter-

prises. 'It is likely in many instances, there fore, that any 

of the cUlrrently proposed appellate review systems would re-

duce, not increase, existing appellate work load. 

Finally, the most obvious response to any suggestion 

that the appellate revie~l sys te:m would .overloaq. the court 

structure is that such a suggestion is simply irrelevapt. 
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• (1) f the work requires an additional la\'1 clerk, that is 

little enoug-h for the government to provide. lll99 Or, as 

Professor Hall s'tated: 
, , 

~ything that gives any judge extra work is a 
burden on the courts, but our courts exist to 
do justice, apd I am convinced [appellate re
view] is a very irrportant thing. If it puts 
an ext2Boburden on the courts, it must be 
borne. 

Judge Frankel agrees: 

Considering all the things on ,.,hich appellate 
judges ponder, the effort to make sentences 

.more rational and just ~8~ld hardly seem un
worthy of their labors. ~ 

Nearly fourteen years agq, ,the then chairman of the 

House Judiciary Committee acknowleogedthat the most frequent 

objection to a sentence review system is that it would "over-

burden the. appellate courts with a flood of appeals _ /I His 

response to that objection ,'however, remains 1lU1answerable: 

This objection completely evades tht;~ 
issue of ,..,hether an appeal procedure is 
needed to insure the quality of justice 
that should characterize our cou~ts.202 

Finally, the voice of Senator McClellan also must loe 

counted among those r\~jecting the concern of excessive "lOrk 

load as a prohibition to appellate sentence review ~ At the 

conclusion of his remarks concerninq the introduction of 

S.l76, Senator HcClellan provided the perfect summation on 

behalf of an effective systen of appellate review: 

'V7e must be careful that we do not overload 
our court-so At the same time, we must keep 
our perspective~ We must not refuse to do 
justice for a lack of courts. Court conqes
t:ion is reason to move 'v~~11 care. It is not 
a reason to fail to act. 
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C. PROCEDURE IN SENTENCING APPEALS 

STANDARDS RELATING TO CRIMINAL JUSTICE: 

APPELLATE REVIEW·OF SENTENCING - PROCEDURE 

American Bar Association* 

2.2 Procedure and conditions. 
(a) In all cases where sentence is imposed after a trial on the ques

tion of guilt, rcview of the scntence should be available on tbe same 

basis as review of the conviction. 
(b) In all cases where a sentence is imposed after a guilty plea or 

the equivalent, review of the sentence, as well as review of other mat
ters which can be raised, could appropriatcly be govcrned by a pro

cedure patterned after tbe following: 
(i) Notice of appeal should be requircd of the defendant within 

[151 days of the imposition of sentence. The courl' should advise 

the defendant at the time of sentencing of his right to appeal ~nd 
of the time limit, and should at the same time afford him the opp{!r
tunity to complY' orally with the notice requirement. It shoul('} be 
the responsibirty of the attorney who represeni~~d the defendant at 
the scntencing stage to advise him with respect to the filing of the 
notice of appeal, and to assure that his rights In this re~~ect are 
protected. Both the sentencing court and the re"'i~~~'hA~ court 

should be authorized. to enlarge the time for filing the notice of 

appeal for good causc; 
(ii) The sentence appeal should be of right, except to courts 

where appc:ul f~om u conviction after trial would be by leave of 
court. In cases where leave is requiredr it may be preferable to fol
low normal procedures instead of a special procedure patterned 

after this subsection; 
(iii) Unlcss the defendant is able to retain his own legal assistance 

or elects not to be represented, an attorney should be appointee} as 
soon as the notice of appcal is filed. Unless it appears inappropriate 
in a particular instance, it is desirable that the same attorney who 
represcnted the defendant at tbe trial levcl be appointed tp prose

cute the sentclICC appeal; 
(jy) The cieri\. or other responsible official should be required 

to sccm'e a transcript of the record within [101 days of the filing of 
the notice of appeal. He should also be reqnired to provide a copy 
as soon as it is available to the defendant's attorney, to the defend
nnt if he has no attorney, to the state, and to the reviewing court; 

* Prepared by Advisory Committee on Sentenci'i'Lg and Review, Simon E. 
Sobeloff, Chairman and Peter W. Low, Reporter. Approved by House 
of Delegates in 1968. 
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(v) All papers in support of the merits of the appeal should be 
required to be filed within [151 days from the time the attol"ney, or 
the defendant jf be has no attorney, receives the record~ unless the 
time is enlarged upon applicatioll to the re"iewing court; 

(vi) Any response which the· state desires to make should be 
rcquircd to be filed within [lOt days of the filing of the defendant's 
papers, unless the time is enlarged upon application to the revicw. 
ing court. The state should promptly notify the court if it has de
cided not to file a response; 

(vii) All written submissions may be typcd rathcr than printed; 
(viii) In courts of more than three j\l(l~cs, panels of three may 

be desigituted to hear, the sentence appeal, without a hearing en 
bane unless the court sua sponte so orders. The appeal should bc 
decided as expeditiously as is cmlsistcnt .with a fair hearing of the 
defendant's claims. If possible, time should be allocated each wcek 
for the hearing of all app'eals which are then ready for disposition, 
and a decision should be rendere~ as promptly as the case pcrmits. 

It may be appropriate in some c'ascs, as where theappcal is pat- . 
cntly without merit, to decide the case summarily without a hearing; . 

(ix) The defendant should commence service of a prison tenn 
upon imposition of the sentence, unless bail or the equivalent is 
grantcd by the sentencing court or the revicwing court upon spe
cial application, or unlcss either the scntcncing court or the review
ing court specifies upon application that the defendant should be 
detained in a local facility until the sentcnce appeal has beeit 
concluded. 

[f such a procedure is developed for guilty plea cases, it may also be 
appropriate to use it in all cases where matters relating to the scntence 
are the only questions which can be appeal~d~ 

Commentary 

u. General 

Given the decision to provide for review of the sentence, there are a 
host of collateral issues which must be resolved with respect to the pro~ 
cedures which should be employed. These range from highly technical 
questions of timing and form of presentation to the critical issue of 
\vhether the courts should have at their disposal devices to temper the 
burden which sentence review may pose. 

The starting point for the Advisory Committee is that there seems 
little to distinguish the problems caused by sentence review from those 
caused by the review of other issues. Nor, on the other side of the coin, 
are there particular characteristics of sentence review which caU for 
p~'ocedtlres which are more or less cumbersome than procedures re
quired in other instances. For example, whether there shou1d be an 
appeal as of tight or by leave of court would seem to pose the same type 
of problem whether the issue is review of the sentence or review of the 
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conviction. With respect to either issue, u!.e of the 1eave device to control 
the volLl,me Qf cases may be a defensible way to meet the fears of those 
who af'~ concerned about overburdening the c~urts with frivolous a.p
peals. On the other hand, to the extent that it is thought desirable that 
there be at least one appeal as of right in a criminal case, it may be 
thought equally desirable to apply the idea to the sentence as well as the 

conviction, Both prod:.dures, in any event, can substantially serve the 
function which a system of teview is designed to setve. 

But while the principle of sentence review does not seem to dictate an 
answer to stich questions, there are practical considerations which in the 
view of the Advisory Committee do suggest an approach. Many cases 
will arise in contexts which call for review of the sentence in the same 
proceeding which wil! review other issues. It would be needlessly com~ 
plcx if the: reviewing COllrt had to follow one procedure for the sentence 
and another for the other issues in the same case. Time and trouble 
could well be increased rather than reduced. The. decision that regulur 
reviewing courts shoulJ also review sentences thus leads naturally to the 
conclusion that the procedures for sentence rcvic\v should be integrated 
with the procedures already in usc in those courts. 

It should be noted that the problems to which this vie,,' may lead most 
likely will be problems which arc not unique to sentence review. In 

. general, the AdvisQry Committee is of the view that appellate proce~ 
dures should be as iilformal and Hcxible as is compatible with the issues 
to be resolved, but at the same time that the proper approach to simpli
fying appellate procedures is to attack the problem with reference to all 
appeals, rather than only with an eye to review of a particular issue. For 
this reason, the Advisory Committee would recommend that the starting 
point in the development of n procedure for appellate review of sen
tences ShOlild be the system already in clTect for revic"ving other .issues 
in criminal cases.* 

This section is accordingly basl.!d on the principlc thnt the same pro
cedure should go\'crn all of the issues which arise in the same casco A 
corollary is that the gO\,l.!rning proccuure should not turn on which is~ 

sues are in fact I'jised, but instead should depend upon the issues which 
can potentially be mised. There is no better way to encourage the rais
ing of frivolous points, for exumpk, than to require leave of court if 
only the sentence is attacked, but to permit review as of right if the con
viction is also appealed. 

~'It ~houkl I:lc notet! that the Advisory (ommillcc in!cntl~ to address in a separate 
report the broader q\lestion of ;tppdlate procedure in criminal appeals generally. 
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The conclusion, therefore, is that the developrnent',of unique pro
cedures for sentence re{iew is likely to create more pro~lems,than it will 
solve, and that sentence revievi should be integrated into the system 
presently in usc. Subsection (a) implements this conclusion with -respect 
to sentences which have been imposed after a trial. Subsection (b) raises 
the possibility that ~ special procedure may be desirable, with respect 
to sentences as well as other issues which can be raised, in cases where 
conviction is the result of a plea. 

b. Guilty plea cases 

There arc several reasons whicb may justify the creation of a unique 
procedure in guilty plea cases. tn almost all instances, the issues which 
could be raised on an appeal after a plea would turn on an evaluation of 
the factual record established below, and thus rarely would involve 
matters on which extend I'd research wol!1d be required. Briefs could in 
general be prepared more quickly, perhaps justifying a reduction in the 
time normally permitted to both sides. The record too is likely to be 
short, and thus both less time consuming to prepare and less difficult for 
the parties and the court to digest. Quite aside from any advantage of
fered because of the availability of review of sentences, a case could thus 
be made for the provision of a more streamlined procedure for use in 
gUilty plea cases, with of course adequate protection against the pos
sibility that there will be exceptional cases which will justify a departure. 

The major reason for the suggestion embodied in subsection (b), how
ever, is that the enactment of a sentence review provision offers an op
portunity to simplify appellate procedures and at the same time to meet 
a major criticism which has hindered the acceptance of the principle of 
sentence review. Many have expressed concern that providing for sen
tence review will flood the appellate courts with essentially frivolous 
appeals, and thus l,rnpair their ability to discharge other functions. The 
major source of this view, as developed in more detail at pages 60-62, 
infra, involves the defendant who has pleaded guilty. Guilty pleas now 
constitute the great bulk of criminal convictions, and in most instances 
no direct appeal is taken in such a case. While it can be anticipated that 
there will be no significant increase in the number of appeals by defend
ants who have been Gonvict~d after a trial, providing for sentence re-

. view will for the first time offer an avenue of appeal to the guilty plea 
defendant, and will thus necessarily increase the pool of potential 

appeals. 
Provision or a more streamlined procedure in guilty plea cases should 

go far to meet the diOkullies suggested by slIch an increase, and at the 
same lime be more responsive to the problem than S01110 of the other 
devices which have been suggested. Particularly would this be the case 
if the court had the power. as contemplated by subsection (b)(viii), to 
summarily decide those cases which arc clearly of no merit. 1 n the view 
of the Advisory Committee, proper authority to meet frivolous cases on 
their merits and dispose of them with dispatch should effectively meet 
the added burdens of sentence review. 
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The dangers of creating a special procedure can come from two 
sources. The major one is that the availability of a summary procedure 
in only certain classes of cases will materially affect the quality and even
ness of review afforded to those who must take that route. Care must be 
taken to assure that the system does not proceed in a manner so abrupt 
as to create the in1pression that the clai.ms will not be seriously con
sidered. The second danger stems from the manner in which the line 
between procedures which are applicable to different kinds of cases is 
drawn. There is always the possibility that different routes to the same 
court will invite troublesome distinctions which could consume more 
time in their resolution than a direct decision on the merits of the case. 

The provision of a more simplified procedure in guilty plea cases 
would not, however, seem to involve such a difficulty. Whether it would 
lead to so perfunctory a system as not to advance the goals of sentence 
review seems largely within the control of the reviewing court, so long 
as the court is not hamstrung with procedures SO rigid as not to afford 

it the flexibility to treat the serious cases with the care they deserve. 
Finally, several observations should be made about the specifics of 

the procedure outlined by subsection (b). First, it if' important to make 
the general point that the Advisory Committee is not recommending the 

outrig~t adoption of this particular procedure in any jurisdiction. Nor 
is it suggesting that the quality of review will necessarily be affected by 

a procedure which is more complex, or more streamlined. The sug
g~sted procedure is merely an example of a structure which in the judg
ment of the Advisory Committee will adequately protect the interests 

of the parties, as well as operate to the advantage of the system. Its im
plementation should result in the completion of review within sixty 
days, a figure which compares favorably with the thr,ee months typically 
consumed by the English procedure. See MEApOR REPQ,RT, Appendix 

C, pp. 1.22-23. 
Although most oE the specific provisions are self-explanatory, three 

deserve special comment. The detail of sub:;ection (b)(i) is designed to 
avoid the problems encountered in the federal courts in the administra
tion of Rule 37(a)(2). See Fallen;v. United States, 378 U.S, 139 (1964); 
PROPOSED AMENDMENTS TO RULES OF CRIMINAL PROCEDURE FOR 
THE UNITED STATES DISTRICT COURTS, 39 F.R.D. 168, 192-93, 197-
200 (1966). The underlying reason for subsecti.on (b)(ix) also deserves 

some elaboration. In most cases, where the defendant is seeking only a 
reduction in the term to which he has been sentenced, it is fairly clear 
that bail should not be granted, and that little would be served by de
taining the defendant in a local institution to await the conclusion of 
the sentence appeaL In some cases, however, where thetl.~ is a realistic 
chance that the appellate court will decide that probation instead of 
incarceration was the appropriate sentence, power in the sentencing 
court and appellate court to release the defendant pending disposition 
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of the appeal could properly be exerciSed It al . 
some instances to permit either co t t d' "so may be deSltable in 
facility until the review 11as boe ur 1

0 
etam the d. efendant in a local 

. . '" n comp eted Th 
(b)(lX) is thus to state the conclusion of the Ad ,e purpose ~f subsection 
normal result should be tl . vlsory Committee that the 
. le commencement of the t . 
m the courts to adJ'ust that result d" sen ence, With power 

. . as Ictated by the c' 
particular cases. Lastly th fi 1· lrcumstances of , e na sentence of subs t' (b)' . 
to govern cases such as an appe 1 f ec lon IS deSigned 

h
' < a rom a remand for re-sent . 

t e only Issue open on review will b h h . . encmg, where. 
plied with the remand order If e w ~t. ~r the sentencmg court com-

veloped for guilty plea case~ 't
all 

eXid
e 

lhous procedure has been de
such occasions. ,I wou seem appropriate to use it on 

2.3 Record on appeal; statement explaining sentence 
(a) The following items should be available f : I' , 

rccord 011 appeal: or lIlC USIOn 10 the 

(i~ a VE'tbatim record of the entire sentencing proceeding in
clu:mg a record of any statements in aggravation or mitig:tion 
ma c by the defendant, the defcnse attorncy and thc ' 
attorn ,t tl ' prosecutmg 

e}, ogc ler With any testimony rcceived of 'f tt 1 ' WI nesses on 
~a ers rc cvant to the sentence, any instructions or comments by 

e ~ourt to ,t~e jnry in cases where the jury participated in the sen
tencmg deCISIOn, and any statements by the court explaining the 
sentcncc; 

(ii) a vcrbatim record of such parts of th t' I . 'It lena on the Issue of 
gm ,or t Ie proceedings leading to the acceptance of a pI . 
r Itt th ' ea, as are 
e evan 0 e sentencmg decision' 

\ii,i) copies of the presentence r:port, the report of a diagnostic 
~aclhty, or any other rcports or documents available to the t 
109 court 'd . ' . sen enc-

as an al m passmg sentence The part of th d tai i h • e recor con· 
b n ng suc . reRorts or documents should be subject to examination 
~ the p~rtJes only, to the extcnt that such examination was era 

mltted pnor to the Imposition of sentence. p 
(b) The record normally should be pt<r:pared in each case in the 

~amel manner as would any other record to be presented to the court 
mvo ved. 

(c) The sentencing judge should be required' h' f 1I1 every case to state 

th
l~ rehasons or selecting the particular sentence imposed Normally 
IS s ould be done for th d ' . ., , e recor 10 the presence of the defendant at 

the :mle of sentence. In cases in which the sentencing judge deems it in 
the m~erest of the defendant not to state fully the reasons for the sen· 
tence 10 the pres~n~e of the defendant, he should prepare such a state
ment for transmission to the reviewing court as a part of the record. 

Commentary 

a. Background 

The e~perience in Oregon is an illustration of the need for a -
tence review statute to anticipate the problem of what the recor;e:n 



appeal shou1d contain and how it should be prepare-d. The review 
statute in that state made no provision for a record, and as a conse- -
quence defendants in Oregon were at first without ~ means ?f u~ilizing 
the statute. The Supreme Court ultimately remedIed the sItuatiOn by 
an exercise of its rule-making power. See State v. Ridder, 185 Ore. 134, 

202 P.2d 482 (1949)· 
The provisioIl. here is of course not intended to disappro~~ of ~el~g~t-

ing the power to deal with this issue to the courts. Perm.Ittmg JudICIal 
control over such matters may indeed be the most efficIent means of 
dealing with the problem. The point, on the other hand, is that a legis
lature contemplating a review statute should confront the problem and 
assure that either the courts or the statute itself will resolve the questions 
of what the record should contain and how it will be put together. 

h. Contents of record 
The objective of (le provisions dealing with what the record should 

contain is to place before the reviewing court all of the information 
that was before the sentencing court. Of course, in one respect the fnfor
mation will be of a different character, for the trial judge will have had 
the opportunity to observe the defendant and to hear personally any 
witnesses. This is an advantage that the reviewing courts can fully take 
into account, as they do regularly when confronted with other issues 
involving credibility and a judgment based in part on the demeanor 

of a witness. 
It might be observed at this point that one of the arguments frequently 

advanced against appellate review of sentences is that it ignoreS the 
unique opportunity of the trial judge to observe the defendant and thus 
to base his disposition on personal familiarity with the defendant's char
acter. See, e.g., Brewster, Appellate Review of Sentences, 40 F.R.D. 79, 
85-86 (1965). As noted, however, there is no reason to suspect that in a 
proper case the appellate court will not give due con~id~ration to this 
factor. In addition, it is not always clear that the tnal Judge has the 

advantage. One trial judge has put it this way: 

It is urged that the trial judge has a belter acquaintance with the true nature of the 
defendant because of personal contact or observation. Do~s this ~ontenti~n .really 
stand up? I think not. Where a judge has presided over a tnal, particularly If It be a 

long trial, it is true that the trial judge has had an opportunity to observe the de
fendant. In many cases, it is limited literally to visual observation because, in many 
cases, defendants do not testify. But whether the observation be literally and exclu
sively visual or is supplemented by a trial judge's assessment of a d{!fendant's testi
mony and demeanor on the witness stand, is it really reliable as the controlling 
criterion, for example, as to whether defendant should be imprisoned for 2 years 
or for 2.07 Who among us would really want to have thC!t o;ital determination turn 
upon one man's assessment of our personality under such unusual and difficult 

circumstances? 
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My admirat.ion for ~y bI'?lh.ers on the federal trial bench throughout the coun
try and f~r their exceptIonallOsIghts into human beings is second to none. But it has 
~ot ~onvlOced me th~t they or I posse~s ~ome wholly unique capacity to make the 
punIshment fit the cnme because of theIr or 1,111' personal observation of n defe 1d ' t 
d 'th fl" 1 an unng e course o. 1IS trIal. 

, T~1efP. i~ one more ,vital. fact to be adduced against this whole concept that the 
tnal Ju~g" s opportumty I,~ o.bserve the detendtlI1t is a sine qua non of justice in 
se~tencII1g. The great maJonty of defendants charged with federal crime plead 
guIlty_ In t~1ese e~ses; ~!'the eyeball to eyeball" confrontation between judge and 
defendant, mcludmg the colloquy involved in the defendant's right of allocution is 
usua~ly a matter of 10 or 15 minutes, Now I do not urge, Jet me repeat for e:n
~hasls, I do not urge, that this person-to-person relationship is without value. I think 
~t has great al?-d mea~ingful worth to all concerned. But great as that value is, it is 
Just not a sound predIcate for the notion that, lacking it, an appellate court cannot 
soundly review a :entence imposed by a trial jUdge. So far as justice in sentencing 
turns u.pon appraIsal of the personal traits of a defendant. I doubt if there be a 
worse tlm~ to make that evaluation than when the always anxiolls, often frightened, 
human bemg stands before us to learn the particular fate we are about to make h:s. 

No, we Fed~ral trial judges. know this. The principal reliance for nearly every 
last one of us IS upon the wntten presentence report of completely trusted and 
independent probation officers. 

Appellate Review of Sentences, Hearings on S.2722 Before the Sub
committee on Improvements in Judicial Machinery of the Senate Com
mittee on the Judiciary, 89th Cong.,2d Sess. 75-76 (1966) (Statement 
of Judge Weigel). 

It is the Advisory Committee's position that a proper sentence, 
whether based on demeanor evidence or not, will be able to withstand 
appellate inguiry into its rationaHty. Certainly it does not follow that 
because judges get to see the defendant, massively excessive sentences 
should go uncorrected. 

The objective of the provisions in subsection (a), then, is to place 
before the appellate courts as much as possible of the same information 

that was presented to the sentencing judge. The verbatim record is se
~ect~d as the most ~efficient and accurate manner of achieving this ob-
Jectlve. . 

c. Disclosure of presentence reports 

_ While the Advisory Committee intends to take a position on the 
dlsclosure ~f present~nce reports in its recommendations with respect to 
the sentencmg stage Itself, no position is taken here because it is thought 
~est. not to endan?er acceptance of the principle of review by cluttering 
It With collateral Issues. The statement in subsection (a) (iii) is thus to 
the effect that the presentence report, and similar reports or documents 
should be available to the same extent that they were available at th~ 
sentencing level. The basis for this position is that whatever the view 
as to di~closur~ of such reports, it would be difficult to support secrecy 
at the tnallevel and availability at the appellate level, or for that matter 
the reverse. Whether such reports should be disclosed is an issue to 
be resolved separately. And whatever the resolution it should apply 
throughout the system. 
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d. Manner of preparation 
Subsection (b) is in accord with the general philosophy of the view 

that sentence review should be integrated into the regular appellate 
structure to the extent possible. There would seem no basis for adding 
to the complexjty of the proceeding by requiring preparation of the 
the record for a sentence review in a manner different from preparation 
o[ the record for review of other issues hl the same court. Of course, 
other steps may have to be taken where a special procedure is adopted 

for guilty plea cases as envisaged by section 2.2(b). 

e. Statement of reasons 
In addition to the aid that a statement of reasons by the sentencing 

judge will give to reviewing courts, there are many independent reasOl~s 
for requiring such a statement. In the first place, "a good sentence IS 
one which can be reasonably explained." Youngdahl, Remarks Open
ing the Sentence Institute Program, Denver, Colorado, 35 F.R.D. 
387, 388 (1964). Compare Wyzanski, A Trial Judge's Freedo'm and 
Responsibility, 65 HARV. L. REV. 1281, 1292-93 (1952). An attempt 

by the sentencing judge to articulate his reasons for a sentence in each 
case should in itself contribute greatly to the rationality of sentences. 
A related point is that such a requirement should serve to focus the 
sentencing judge on the discreet issues involved in framing different 
parts of the same sentence. See, e.g., PROPOSED N.Y. PENAL LAW, 
Study Bill, Senate Int. 3918, Assembly Int. 5376, pp. 281, 286 (1964). 

A second reason for requiring such a statement of reasons is that it 
can have great value to corrections authorities if the sentence results in 
a commitment. This principle has beeh recognized in New Jersey by the 
following provision: "As part of such presentence report and before the 
submission thereof to the institution to which the offender is committed, 
the sentencing judge shall include therein a brief statement of the basic 
reasons for the sentence so imposed by him." N.J. SUPER. AND COUNTY 
CTS. (CR1M.) R. 3 :7-10(b). See also the MODEL SENTENCING ACT § 10: 

The sentencing judge shall, in addition to making the findings requirf:d by this act, 
make a brief statement or the basic reasons for the sentence he imposed. If the 
sentence is a commitment, a copy of the statement shall be forwalided to the. de

partment or institution to which the defendant is committed. 

Compare CAL. PENAL CODE § 1203.01. Occasionally, the comments 
of the prosecuting attorney :are included in such a transmission, b,',th 
where the sentencing judge fixes the minimum sentence, see NEV. CODE 
ANN. § 176.180(3) (1961), and where an Adult Authority performs 
that. function. See CAL. PENAL CODE § 1203.01; WASH. CODE ANN. 
§ § 9.95.031-32 (1961);Hayner, Sentencing by an Administrative Board, 
23 LAW &CONTEMP. PROB. 477, 478-82, 488-89 (1958). 

Thirdly, a statement by the sentencing judge explaining to the defend
ant the reasons for hi~ <':ommitment can in many cases have therapeutic 
value. See Robinson, Th? Defendant Needs to Know, FED. PROB., Dec. 
1962, p. 3. Subsection (c.) thus provides that the statement of reasons 
should in most cases be given for the record at the time sentence is im
posed. Of course, care must be takenin the manner in which this is done: 
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~l]t. is eqU~llY im.portal~t not to go to the other 'extreme and create bitterness by lcc-
u~mg an repnmandmg defendants at lcng\h on their Ion r . 

~~mmebse' becfause. a bitter defendant is less likely [0 emerge from ;ri:~~r'~~C~~b~~i~~~l~ 
__ . r 0 society. . 

Youngdahl, Remarks Opening the. Sentencing Institute Program, De~
vel', C~lorado, 35 .~.~.D. 387, 388 (1964). Subsection (c) also 
recogmzes the posslbllIty that in a given case an explanation to the 
defendant personally will do more harm than good F thO . h . . . or IS reason, t e . 
~rovlslOn would :e~ve to the discretion of the sentencing judge the op
~lon of ~ot explammg ~he sentence to the defendant. In such a case, the 
Judge stIll should explam the basis for his sentence both for tra .. to th .. ,nsmlSS10n 

e ~e~lewmg court in the event that the defendant appeals and for 
transmiSSion to corrections authorities in the event that the 't' 
involve 't sen ence 

. s ~ ~om.ml ment. The manner in which this statement should be 
~nade IS llltentlOnally left open in the belief that it should be for each 
Jud~e to develop the most efficient method to suit his own work' 
hili~. ~ 

Finall~, o~ course, a statement of reasons will be invaluable as an aid 
to the revIewmg court. In fact, it is difficult to see how meaningful review 
~an occur, except perhaps in extreme cases, where the appellate court 
~s left completely in the dark as to why the sentence under review was 
Impo~ed .. Cf. Kent v. United States, 383 U.S. 541, 561 (1966). It is the 
practice In England, though not required by statute, for such reasons to 
be before the appellate court. See MEADOR REPORT Append' C . 
11011617 . " ' IX ,pp. 

, . - , 128, mfra. It IS hkewise the practice in most European 
countnes. See Appellate Review of Sentences, Hearings on S. 2722 Be
fore the Sllbc~mmittee on lmprovemems in Judicial Machinery of the 
Senate Comnllttee on the Judiciary, 89th Cong., 2d Sess. 86-100 (1966) 
(Statement of Profess9r Mueller). Suggestions in this country have varied 
from a statutory requirement that reasons be stated in every S 2722 " case, see 

. , AppendIx B, mfra, to a statutory provision authorizing the 
appellate court to call for reasons when it so desires, see Massachusetts 
statute, Appendix A, infrw. to statutory silence on the point. See Arizona 
statute, Appendix A, infra. See generally Note, Statutory Structures for 
Sentencing Felons to Prison, 60 COLUM. L. REV. 1134 1165 n.2·10 
(1960). The provision proposed here would require a sta;ement of rea
sons t~ s.uppo~t every sentence, including, of course, any modification of 
the ongmal disposition or other re-sentence. See, e,g., People v .. Krzy
wosz, 23 App. Div. 2d 957, 25'9 N.Y.S.2d 970, 971 (1965). 
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3.1 Duties of reviewing court. 
(a) It should be the obligation of the reviewing court to make its 

own examination of the record designed to effect the objectives of 

sentence review as stated in section 1.2. 
(b) In those c.flses in which it would substantially contribute to the 

achievement of the objectives of sentence review as stated in section 
1.2, the reviewing court should set forth the basis for its disposition 
in a written opinion. Normally, this should be done in every casiC in 
which the sentence is modified or set aside by the reviewing court. 

Commentary· 
a. Examination by reviewing court 

As noted in comment b to section 2.3, an argument often advanced 
against appellate review is that the appellate court is in no position to 
review sentences because it has no opportunity to observe the attitude 
of the defendant and make a personal assessment of his characte!. See, 
e.g., STAFF Of HOUSE COMMITTEE ON THE JUDICIARY, 85TH CONG., 
2D SESS., REPORT ON FEDERAL SENTENCING PROCEDURES 118-19 
(Comm. Print 1958). Even where review power has been granted, it is 
often advanced as a substitute for genuine review that great deference 
is due the decision by the trial judge because he has had this opportunity. 

The point is of course valid in many cases. Where there has been a 
long trial at which the defendant testified, clearly the trial jGdge has had 
an opportunity which is entitled to weight in reviewing the correctness 
of the sentence. But unfortunately there is often little attempt by those 
who use this argument to discriminate between those occasions where 
such demeanor evidence is properly a factor in the sentence and those in 
which it is not. See generally Note, Appellate Review of Primary Sen
tencing Decisions: A Connecticut Case Study, 69 YALE L..J. 1453, 1465 
nn. 65 & 66 (1960). In effect, the extent to which this argument is used 
is often a manifestation of the wide variety of general attitudes towards 
sentence review which is found in the literature and the cases. 

Many cases clearly evidence a reluctance by the appellate sourt to 
make its own examination Ot the justice of the particular sentence. The 

feeling which they generate is that it takes a shocking example before 
the reviewing court will intervene. See, e.g., State v. Graninger, 96 Ariz. 
172,393 P.2d 266 (1964); State v. Gramenz, 256 Iowa 134, 126 
N.W.2d 285 (1964); State v. Bruntlett, 240 Iowa 338, 36 N.W.2d 450 
(1949). By way of contrast, the Nebraska court has stated that its re
view statute "should be liberally construed in favor of justice." State 
v. HaH, 176 Neb. 295, 309, 125 N.W.2d 918, 926 (1964). And the 
reviewing courts in New York do not hesitate to intervene when they 
are of the opinion that an unjust sentence has been imposed. See, e.g., 
People v. Corapi, 42 Misc. 2d 247,247 N.Y.S.2d 609 (1964). A quite 
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distin.ct view of the role of sentence review is reflected by the frequent 
practlc~ of the Oklahoma Court of CriIllinal Appeals of using the review 
p~wer In e~ect to compensate the defendant for errors that were com
mItted at trIal but that do not rise to the level of grounds for reversal 
See, e.g., Huds:m v. State, 399 P.2!i 296 (Okla. Crim. App. 1965): 
Hen~ers.on v. State, ~85 P.2d 930 (Okla. Crim. App. 1963). ' 

It ~ dl~CU1t to artIculate precisely the proper role of re'viewing courts. 
The J .. :mghsh ~ave probably come the c1usest to the position endorsed 
here. In practice, the English court 

fhuer~~:t: j~~tg~m~~y ~ su~st~tute .. its~otion of, the appropriate sentence Cor that of 
. , e, our S,lyS It will not "tInker" with sentences. For exn I 

twelv~ months ImprISonment will not be reduced to nine th 'h mp c, 
latter IS thoug~1t. proper an~ is what would have neen impo:~l~f ~h:v:;p~a~~?~d t~~~ 
had been preSiding at the tnal. The Court has stated its policy thus: "It is OnlY) ; 
a sent:nce a~pears to err in principle that the Court will aIter it. If a sente~e e~ 
excessive or ll1adequate to such an extent .as to satisfy this Court that when it wa~ 
passe~ there was a failure to apply the right principles, then this Court wiII inte'r 
vene. -

MEADOR REPORT, Appendix C, pp. 125, infra. 
It is recognized by this view that the primary sentencing responsibility 

must remain with the trial judge. The system will work only 'f th t . . . '\ . 1 e sen-
,ence as ll1lt.laty fixed is based on the conscientious effort of the trial 
Judge to arnve ~t the sentence which best suits the case at hand. But 
~espect for the dIscretion of the trial judge should not prevent the review-
111g cou~t fro~ making its own inquiry into the justice of the sentence 
before It. Hav111g made that inquiry, the reviewing court, to be sure, 

~hould not "tinker." with the sentence. Still, the point remains that an 
mdcpendent cxammation of the justice of the particular sentence is nec
ess.ary in order for the review process to properly function. Finally, it is 
qUite clear that sentence revision should occur only when so ., . . me proper 
objectIve of sentcIlcmg is thereby served. The practice in Oklahoma "~s 
thus specifically disapproved. 1 

b. Written opinions 

It would .be neither realistic nor desirable to expect the reviewing 
court t~ wnte exhaustive opinions in every case .. On the other hand. 
the review power can and should be used in a ' .. purposive man.ner, 
and there are occasIOns on which the objectives of sentence review 
can best b~ a~hieved by means of a written opinion. The develop
ment of cnt,ena to govern future sentencing, for example, can best 
be. c?mmulllcated through the opinion. Instances in which careful 
Opll'llOnS have been written for this purpose are rare though not un
known. See Note, Appellate Review of Primary Sentencing Decisions' 
A Connecticut Case Study, 69 YALE L.J. 1453, 1454-59, 1466-75 
(1960). For example, the extent to which going to trial rather than 
pleading g~i1ty is a proper factor for consideration in sentencing has 
be~n meanmgfully explored in several cases. See, e.g., United States v. 
WIley, 278 ~.2d 500 (7th Cir. 1960); United States v. Wiley, 267 F.2d 
453 (7th Clr. 1959); People v. Guiden, 5 App. Div. 2d 975 172 
N.Y.S.2d 640 (1958). ' 
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h t' of when to write an 
In the last analysis, an answer to t e ques Ion . 

. . h to the review process, 
opinion, like the question of the proper app:oa: The utilit of 
must rest in the good conscience of the revlewmg court. . fY h 

- . .. th than aVOldance 0 t e 
the review device to accomplish objectives ~ er

he 
attitude of the 

grossly exc.essive sentence will depend entirely on t d 1 f the 
reviewing court"towards the exercise of the power an t le use 0 

written opinion. To enjoin the wise and car~ful u~e of the power to 
achieve specific objectives is the purpose of this sectIon. 
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REVIEW OF (JRIMINAL SENTENCES IN ENGLAND: BASES FOR DECISION 

Bases for decision-sentencing policy 

Almost no principles of sentencing review are legislatively prescribed. The 
Criminal Appeal Act simply states that "On an appeal against sentence the 
Court of Criminal Appeal shall, if they think that a different sentence should 
have been passed, quash the sentence passed at the trial and pass such other 
sentence warranted in law by the verdict (whether more or less severe) in 
substitution therefor as they think ought to have been passed .... " Thus the 
leeway in substituting for the trial court's decision any sentence that the appcl~ 
late judges "think ought to have been passed" is limited statutorily only by 
the requirement that the sentence be legally warranted by the verdict. But in 
practice the Court purports not simply to substitute its notion of the appro
priate sentence for that of the trial judge. The Court says it will not "tinker" 
with sentences. For example, twelve months' imprisonment will not be re
duced to nine months even though the latter is thought proper and is what 
would have been imposed if the appeals judges had been presiding at the 
trial.13 The Court has statt;d its policy thus: "It is' only when a sentence ap
pears to err in principle that the Court will alter it. If a sentence is excessive 
.or inadequate to such an extent as to satisfy this Court that when it was 
passed there was'a failure to apply the right principles, then this Court will 
intervene. "14 

This statement suggests that there are some asc!!rtainable. pr.inciplc$ of 
sentencing which the Court can articulate and by which it judges the sentcnces 
brought before it for review. A full-scale analysis of such sentencing principles 
and policies as the Court may have invoked or formulated has been n:gardcu 

as beyond the scope of this report. This reporter's investigations, directed 
chiefly to the mechanics of sentencing and sentencing review, have been pur
sued t:mpirically by observing proceedings, studying papers in actual cases, 
and talking with persons who actively participate in thg process. No compre
hensive study of the oRinions of the Court of Criminal Appeal bearing on 
sentencing theory has been undertaken. This would be a substantial project in 
itself. Even mnong scholars in the field of criminal law in England, sentencing 
is a subject which has only recently begun to receive serious attention. 

For this study of appellate review of sentencing, theories of sentencing have 
been inquired into only in a very limited way for the purpose of determining 
to what extent, if at all, the machinery for review may contribute to the formu
lation of sentencing policy, which in turn governs the exercise of the review 
power and guides the trial courts. One might suppose that if appellate review 
produces coherent sentencing theory which gives guidance to the trial courts, 
that may be a good reason why such review is desirable. On the other hand, if 
appellate review does not produce this, and is exercised withoet regard to 
rational policy, then it must be justified on other grounds. 

13. Donovan Report 42. 
14. R. v. Ball. 35 Cr. ADP. R. 164. 

* Published as an appendix to ABA Standards for the Administration 
of Criminal Justice, Appellate Review of Sentencing (1968). 
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In an article published last year by a serious student of the CCA and sen
tencing generally, the Court's opinions were examined in light of five po:ssible 
theories of sentencing: (1) fetributive or denunciatory, (2) general deter
rence, (3) specific deterrence, (4) preventive, (5) rehabilita.tive. The a!Ut~or 
concluded that "The position of the court is balanced between the competmg 
claims of the traditional ideas of punishment on a culpability or dete:rrent 
basis and more modem ideas of rehab~litative treatment."]» Another scholar 
has discovered at least twenty-five different categories of consideration which 
the court has applied from time to time in the reassessment of sentences.16 

One way of testing pragmatically whether the Court has shaped sentencing 
policy through reviewing sentences is to ask judges of the lower courts whl~ther 
they feel that they get any guidance from the Court of Criminal Appeal. This 
question tended to draw a mixed and inconclusive response. Several record
ers and chairmen of Quarter Sessions did s~ that in arriving at a sentence 
they were aware of little or no helpful direction, other than some notion as to 
the length of imprisonment which the Court would consider excessive. There 
was some opinion that the policing of excessive sentences -"knocking off the 
peaks" _ is really aJl that an appellate court can do. One said that wheth~r a 
particular sente<1ce was upheld depeu;ded on which three judges happened to 

constitute the Court and that inconsistent decisions were sometimes rendered 
by different panels. That view is corroborated by one writer on the subject 
who says that unless a sentence is contrary to statute or some clear pronounce
ment in an earlier case, "it is difficult to discover what are the principles of 
punishment. For the most part our courts seem to impose sentence by a proc
ess dependent upon experience of what this sort of criminal, in circumstances 
of this kind, on this sort of charge usually gets-that and intuition. It neces
sarily follows that the question whether a particular sentence is excessive can 
be gauged by no better yardstick. lilT 

Another student of the Court, however, disagrees with those views and 
attributes them to a failure of communication. He believes that there are 
discernible patterns and policies in the Court of Criminal Appeal's sentencing 
decisions but that these are not gotten across very well to the Quarter Sessions, 
largely because many of the. Court's opinions on sentences am not reported 
and not studied. There is also a view that the sentencing policies formulated 
by the Court do find their way subtly into the judicial atmosphere and that the 
policy guidance provided by the Court is significant but is something of which 
Quarter Sessions are not consciously aware. The Queen's Bench judges who 
preside at criminal trials in the Assizes register more awarenes~ O.f sentencing 
principles (real or imagined) stemming from the Court of Crumnal Appeal, 
as indeed they should, because they sit on the Court themselves from time to 
time and associate in the High Court with the other CCA juages. A similar 
situation exists on those Quarter Sessions courts which happen to have a 
Queen's Bench judge as chairman. 

15. Thomas, Theories of Punishment in the Court of Criminal Appeal, 27 Modem 

LaW Review 546, 566 (1964). . . Y 1 J Soc P T L 
16. Davies, The Court of Criminal Appeal: The First Forty ears, . . •.. 

(N.S.) 425, 435 (1951). 

17. Napley, The Court of Criminal Appeal: The Functions of an Instructing Solic
itor, 61 The Law Society'S Gazette 307, 310 (1964). 
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The published evidence of the attention which university law.teachers are 
beginning to give to senterwi.ng,18 as well as a quick sampling of CCA opin
ions, &W~Ws that the C( L\ : .. ,: in fact enunciated and followed numerous sen
tencing principles over tile years. A few illustrations may be cited out of the 
hundreds of cases. The Court has held, for example, that it is wrong in prin
ciple to impose a heavier sentence on :l defendant because of his misconduct 
atthe trial,11l The <;:burt seems to have established the principle that a "pro
fessional" in certain criminal activity lS to get a heavier sentence than a per
son committing a similar offence on an isolated occasion as the result of 
peculiar pressures.20 And, in ;t case observed, the court substituted a condi-

tional discharge for a fine where the fine had been imposed on defendant'with 
the intention' Of the Court t;,at it be paid by his employer; it was wrong in 
principle:. CCA said, to sentence on this basis.!!1 As suggested above, the in
adequate communicating of such decisions as these to the trial level through
out the country may be responsible for some of the feeling of lack of policy 
guidance. 

Incidentally, the last example also illustrates the importance to appellate 
review of the trial judge's stating reasons for ,his sentence. For had the trial 
judge not explained that the fine was being imposed 'with the intention of 
getting at the employer instead of the defendant, there would have been no 
ground for interferin& with the sentence. If meaningful review is to be under
taken, it seems esseniial that explanations for sentences be given for the 
record in the trial court.!!!! 

The trial court is deprived of potentially valuable assistance on the sen
tencing question because of the limited role of prosecution counsel. it is 
thought improper for the prosecution even to cite cases to the court, unless 
perhaps they are distinctly favorable to the accused. So even if there be an 
articulated sentencing principle in the CCA opinions, counsel for the prose
cution cannot in any manner inform the court of it, though of course defense 
counsel could if he were aware of the cases. 

The conciusion derived from this cursory inquiry is that the case law gen
erated by sentencing review does r;'oduce a number of principles of sentenc
ing, some of which feed into the climate surrounding the sentencing process 
and aU of which could be ascertained more concretely if one studied all of the 
Court's opinions, reported and unreported. One writer has said of the Court: 
"It is submitted that by its decisions week by week, month by month, and 
year by year, it is slowly and steadily building up a criminal jurisprudence of 
sentencing of which we in this country can be moderately proud."2s 

18. See the articles cited in the bibliography in Meador Report Append:x 5. 
19. R. v. Aston [19481 W.N. 252. 
20. See Thomas, Sentencing Co-defendants-- When is Uniform Treatment Neces

sary'l, 1964 Crim.L.R. 22, 27. 
21. Alan George Niel, No. 1561. (;CA. Oct. 25,1965. 
22. In SUppOlt of this idea. see Cross. Paradoxes in Prison Sentences, 81 L.Q.R.20S 

(1965); Thomas, Sentencing-The Case for Reasoned Decisions, 1963 Crim.L.R. 243. 
23. J.E. HaH Williams, The Sentencing Policy in the Court of Criminal Appeal, 10 

The Howard Journal 201, 211 (1960). 
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D~ SCOPE OF SENTENCING REVIEW 

STANDARDS RELATING TO CRIMINAL JUSTICE: 
APPELLATE REVIEW OF SENTENCING 

--SCOPE OF REVIEW . 
A.B.A. Special Committee on 

Sentencing and Review* 

3.2 Powers of reviewing court: scope of review. 
The authority of the rcvie\ving court with respect to the sentence 

should specifically extend to review of: 
. (i) the excessiveness of the sentence, having regard to the nature 

ofthe offense, the character of the offender, and the protection of 

the puhlic interest; and 
(ii) the manner in which the sentence was imposed, including 

the sufficiency and accuracy of the information on whicll it was 

based. 

Commentary 

3. Background 
Several present review statutes provide that a sentence should be sub-

ject to review, butdo not attempt further to spell out the issue~ that should 
be open on such a review or the criteria by which these issues should be 
resolved. In Illinois, for example, the statute says simply that "on appeal 
the reviewing court may ... reduce the punishment imposed by the trial 
court," See Appendix A, infra. Tn Iowa, the Supreme Court may "re

duce the punishment, but cannot increase it." Ibid. 
Other statutes arc more specific. In Arizona, the defendant can ap

peal from his sentence "on the ground that it is excesfive" and the court 
is empowered to reduce the sentence "if, in its opinion, the conviction 
is proper, but tbe punishment imposed is greater than under the circum
stances of the case ought to be inflicted." Ibid. Similarly, the Nebraska 
Supreme Court may "reduce the sentence ... when in its opinion the 

sentence is excessive." Ibid. 

*Simon E. Sobeloff, Chairman and Peter W. 
Low, Chairman; published in 1962 and 
amended by the House of Delegates in 1968. 
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Examples of the review of such questions could be multiplied. See, 
e.g., State v. Laird, 85 N.J. Supcr. '170.204 A.2d 220 (App. Div. 1964) 
(denial of allocLltion); Knhl v. District Court, 139 Mont. 536, 366 P2d 
347 (J 961) (failure to afford defendant the opportunity to cha1lenge 
contents of the presentence report); Commonwealth v. Garramone, 307 
Pa. 507, 161 Atl. 733 (1932) (insuiEcient information). The provision 
authorizing review of the accuracy of the information on which 
the sentence was based is meant to include review of the accuracy 
of the sentencing judgc·s conclusions both of Jaw and of fact. A sentence 
clearly should be adjusted or set aside if based on an inaccurate view 
of the law. Sec, e.g., State" v. Brown, 136 Mont. 382, 351 P.2d 219 
(1959); State v. Squier, 56 Nev. 386, 54 P.2d 227 (1936). A reviewing 
court should likewise be abJe to t?ke corrective action if it believes that 
inaccuracies in a presentence report may have miskCi the sentenc·ing 
Judge, or that the sentencing judge may have misunderstood the contents 
of such a report. See, e.g., State v. Killjan, 91 Ariz. 140, 370 P.2d 287 
(1962); cf. State v. Pohlabd, 61 N.J. Super. 242, 160 A.2d 647 (App. 
Div. 1960) (successful collateral attack on this basis). 

~ 3.3 Powers of reviewing court: available dispositions. 
Every reviewing court should be specifically empowered to: 

(i) affirm the sentence under review; 

(li) wifh tht; exception stated,in scction 3.4, substitute for the 
sentence under review any other disposition that was open to the 
sentencing court; or 

(iii) remand the case for ~ny further proceedings that could 
have been cOll,ducted prior to the imposition of the sentence under 
review and, with the exception statcd in section 3.4, for re-sentenc
ing on the basis of such further proceedings. 

COJJ1JJ1l:ntary 

a. Substitution 

Several pn::sent review statutes simply provide that the reviewing court 
shall have the power to "reduce" the sentence, thus making it arguable 
whethec such power extends to the substitution of one form of,disposition 
for another. See, e.g., the statutes in Illinois and Iowa. Other statutes, for 
example in Arizona and Nebraska, specifically authorize the substitu
tion by the reviewing court of any other legal sentence. See Appendix A, 

b. Excessiveness 
The purpo":. of this section is to indicate a preference for the type of 

statutory k1ovislon found in Arizona and Nebraska. This is done jn sub
section (i) by directly incorporating the language of section 1.2(i). As 
elaborated in comment b to that section, the provision is designed to 
reach not on1y the sentence that is c1early excessive on its face, but also 
the sentence that has no rational basis, the srntence that is dictated by 
emotion, the sentence that is wrong in principle, and sentences suffering 
fwrp. similar defects. It is intended that among other things the review
ing court should measure the imposed sentence ~gainst other disposi
tions that were open to the sentencing court. A consideration of whether 
a sentence is excessive thus involves not oniy consideration of a change 
in the length of the sentence, but also changes in iJs form. A commItment 
,n jail when probation should have been imposed can of course be just 

as excessive as the imposition of ten .years where five was called for. 
Hawaii has recognized this principle by retaining sentence review even 
though the sentencing judge has no discretion as to the length of a felony 

sentence. See, e.g., State v. Kui Ching, 46 Hawaii 135, 376 P.Zd 379 

(l962);State v. Sacoco&Cuaresma, 45 Hawaii288, 367 P.2d 11 (1961). 

c. Manner 

Certainly to the extent that an appellate court is responsible for mak
ing a judgment about whether a particular sentence is excessive, it also 
is responsible for determining whether the sentence has a sufficient 
informational base to make that judgment possible. Subsection (ii) thus 
makes explicit what should follow anyway, namely that a reviewing 
court should have the power to pass on the manner in which the sen
tence was jmpos~d. 

In many jurisdictions, this power is presently exercised by appelhlte 
courts, even in the absence of provision for review of the propriety of 
the sentence itself. See generally Note, Appellate Review of Sentencing 
Procedure, 74 YALE L.J. 379 (1964); Note, Due Trocessand Legis
lative Standards in Sentencing, 101 U. PA. L. REV. 257,263-71 (1952). 
In addition to making explicit that the power should be 'available, this 
section also reinforces the p~jnt made earlier that 'review of all of the 
issues relating to the sentence should be consolidated in a single court 
for disposition at the same time. 

infra. While no prohlems seem to have been caused by this difference in 
language, one purpose of this section is to indicate the Advisory Com., 
mittee's preference for the latter type of statement as more accurately 
reflecting the objective of the statute. Subsection (ij) is meant to author
ize specifically, for example, such varied dispositions as the substitution 
of probation for incarceration (see, e.g., State v. Hall, 87 N.J. Super. 
480, 210 A.2d 74 [App. Div. 1965]), the alteration of the date from 
\vhich probation starts to run (see, e.g., State v. Ortiz, 98 Ariz. 65,402 

P.2d 14 [1965]), the deletion of a suspended jail sentence from the 
punishment imposed (see, e.g., Satterfield v. State, 172 Neb. 275, 109 
N.W.2d 415 [1961]), and the substitution of concurrent sentences for 
consecutive sentences (see, e.g., State v. Johnson, 67 N.J. Super. 414, 
170 A.2d 830 [App. Div. 1961». 

b. Remand 

There have been numerous jnstances in which courts with the power 
to review have considered it proper to reduce the sentence without a 
remand for further proceedings. SF-e, e.g., State v. Ledbetter, 83 Idaho 
451,364 P.2d 171 (1961); People v, Wilson, 51 Ill. App. 2d 132, 201 
N.E.2d 166 (1964); Fisher v. State, 154 Neb. 166,47 N.W.2d 349 
(1951). On occasions when such action is appropriate, power in the 
appellate court 10 reduce without further proceedings can avoid needless 
further steps and thus expedite already slow procedures. 

There are as well, however, occasions which call for a remand for 
further proceedings at the trial leveL See, e.g., People v, Gerstenfeld, 
14 App. Div. 2d 517, 217 N.Y.S. 2d 152 (1961) (remand to secure 
a presentence report); State v. Squier, 56 Nev. 386, 54 P.2d 227 (1936) 
(mistake by trial judge as to the scope of his discretion). It is not at all 
clear that such a remand is authorized by several present review statutes. 
The Arizona statute, for example, states that the Supreme Court may 
reduce a sentence if the punishment imposed is greater Uian ought to 
have been inflicted, and that in such a case the court "shall impose" any 
legal sentence as a substitute. Compare the Nebraska statute: "it shall 
be the duty 'oj the Supreme Court to render such sentence against the 
accused as in its opinion may be warranted ".Jy the evidence," See Appen
dix A, infra. (Emphasis added.) In order to avoid the difficulty suggested 
by such language, subsection (iii) is included here. 
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3.4 Limitation on available dispositions. 
(a) No reviewing court should bIZ. empowered to impose, or direct 

the imposition of, a sentence which' results in an increase over the 
sentence imposed at the trial level. 

(b) Ona remand for the purpose of re-sentencing an offender, no 
sentencing court sholi~d be empowered to impose a sentence which 

results in an increase over the sentence originally imp~sed. 

CO,rlIll entary 

a. p.ackground 
Perhaps the most controversial question involvcd in the decision to 

provide for sentence revievv' is whether the reviewing court s.hould be 
authorized to increase the penalty imposed by the sentencing court. The 
question can arise in two forms: \\'hether the state should be allowed 
to take an appeal seeking an increase; and if not. whether the appelbte 
court should be authorized to increase the sentence when the qefendant 

appea1s. 
Existing sentence review statutes in this country are unanimous to the 

effect thdt the state cannot ta~e an appeal against sentence and thereby 
secure an increase. See Appendix A, illfra. The English agree. See 
MEADOR REPORT, Appendix C, pp. i41-42, infra. A fe\v European 
countries, however. do permit the state to appeal a sentence it considers 
too lenient. See Appellate Redell' of Sentences. Hearings 0/1 S. 2722 
Before rhe SlIbcommittee OlllmprDnnllellts ill JlIdicial Machinery of the 

Senate CO/ll/lliflee on the JLldiciary, 89th Cong" 2d Sess. 90 (1966) 

(Statement by Professor Mueller). 
Opinion is more evenly divided on the question of whether an in

crease should be permitted when the defendant has taken the appeaL 
Most of the Slates in this country which now afford review do not allow 
such an increase. See, e.g., the statutes in Arizona, Illinois.':: Iowa, and 
Nebraska, Appendix A, infra. The sentence review which follows a gen
eral court martial likewise is limited to approval or reduction of the 
imposed sentence. See Appendix A, infra; United States v. Christensen, 
12 U.S.C.M.A. 393, 30 C.M.R. 393 (1961). Four states, on the other 
hand, do permit an increase if the defendant appeals. See statutes ir. 

Connecticut, Maine, Maryland and Massachusetts, Appendix A, infra. 

* As initially proposed, the lIIinois statute contained an increase provision. but it was 
deleted by the legislature. See Appendix A. ;/ljm. 

An increase onee was permitted by the statute in England. although for 
rea..,on.., to be developed, the power to increase no longer exists. See 
MEADOR REPORT, Appendix C, pp. 144, 147-48, 157, infra. Finally, it 
should be noted that several recent proposals include provision for an 
increase in this context. See proposed federal statute (S.2722) and pro
posal by the Council on State Governments, Appendix B, infra. 

b. Appeal by the state 

There are t\'.:o major arguments in support of allowing an appeal by 
the state to increase the too-lenient sentence. The first concedes that 
the interests of the defendant deserve protection by a review provision, 
but at the same time argues that the interests of the state need the same 
protection. Justice demands correction of the too-lenient sentence as well 
as the sentence that is too severe. The second argument is closely related. 
The product of the fact that many sentences are either too low or too 
high is the much discussed disparity problem. Providing an appeal by 
both the state and the defendant will OPCII both sides of this problem 
to review and should contribute significantly to its resolution. 

In spite of some sympathy for the position supported by these argu
ments. the Advisory Committee has concluded that the state should not 
be permitted an appeal that cou1d result in an increase of the <.;entence. 
One objective of subsection (a) is thus to reflect this conclusion. 

There are two basic reasons which leJd the Committee to this view. 
In the first place, there is the prospect of ~erious constitutior.al difficulties 
if an increase is allowed on an appeal by the state. Persuasive argu
ments can be advanced both under a due process and a double jeopardy 
provision. While there appears to be no United States Supreme Court 
precedent directly' in point, there is a trilogy of cases which can be read 
to indicate that an appeal by the state which resulted in an increase 
would violate the double jeopardy provision of the fifth amendment. See 
Ocampo v. United States, 234 U.S. 91 (1914); Trono v. United States, 
199 U.S. 521 (1 ?05); Kepner v. United States, 195 U.S. 100 (1904). 
Similar problems would no doubt arise under many state constitutions. 

The second reason why the Committee opposes an appeal by the 
state in this context is that it is not sulliciently clear that such a provision 
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would make a significant contribution to the objectives s,ought by those 
who favor it. At the same time, it could well amount to the creation of 
an even more serious problem. In the first place, it is doubtful whether 
provision for an appeal by the state would in fact serve to assure that 
those defendant<; who most deserve it would have their sentences in
creased. The principal reason for such doubt is that the guilty-plea 
bargainers-who are undoubtedly the chief beneficiaries of the too
lenient sentence-would surely exact as part of the bargain that no 
appeal of their sentence would be taken. In addition, the same practical 
difliculty that would confront the st:tte if suddenly all those who now 
plead guilty \vent to trial would act as a brake on the number of appeals 
that the state would initiate. In the second place, a mu..ch more serious 
problem could be created by giving the state the power to seek an in
crease on app,eaL Tbe existence of such power could wen have the 
effect of preventing the defendant from appealing even on the merits of 
his conviction. The ability to seek an increase could be a powerful club, 
the very existence of which-even assuming its good faith use-might 
induce a defendant to leave well enough alone. 

c. Appeal by the defendant 

Although four members of the Advisory Committee disagree, a ma
jority is of the view that the least desirable solution is to permit an 
increase only when the defendant appeals. The majority believes that 
the issue which is properly put by the question of whether increases 
should be a!1owed is the one discussed above, namely Whether the state 
should be permitted to take an appeal seeking an increase. Rejection 
of such an appeal by the state should also, in the view of the majurity, 
lead to rejection of the half-way house of permitting an ''increase only 
if the defendant appeals. -

Many reasons support this position. 1 n the first place, there would 
seem to be no inherent relation between those defendants who deserve 
an increase and those who are likely to take an appeal. Compare Van 
Alstyne, In Gideon's Wake: Harsher Penalties and the "Successful" 
Criminal Appellant, 74 YALE L.J. 606, 621-22 (1965). If there are 
affirmative reasons for authorizing an incr~ase on appeal-such as, for 

example, the view noted above that in justice a sentence which is to~ 
low ought to be raised-then some method should be devised for placing 
before the appellate court those most likely to deserve such treatment. 
1 n fact as also noted above. it is likely that those who most deserve an 
increase will be just the ones who will not take an appeal, namely 
those who have obtained leniency in exchange for a plea of guilty. It is 
thus the conclusion of a majority of the Committee that authorizing an 
increase only if the defendant appeals is not likely to expose to an in
crease those who most deserve it. Permitting an appeal initiated by the 
state would come closer to this end; but as noted. even that provision 
is 110t likely to achieve this objective. 

The second reason that leads a majority of the Advisory Committee to 
believe that this is the least desirable alternative' was best eXpressed by 
~he Donovan Commission in England. After noting that it rejected the 
devicc of an appeal by the state in which an increase could be sought, 
the Commission continued as [o11o\vs: 

The question then is whether the existence of the power [to i'ncrease only if the 
defendant appeals] [s warranted on the ground that the doing of jus.tice in only a 
few cases is to be preferred ~;l, leaving those cases. however few, uncorrected. In 
theory one would suppose the answer must be ··Yes." In practice, however. one 
must consider whether any stigma of unfairnes~ attaches to the method of exercis
ing the power which outweighs the fact that justice i~ done in. at any rate. a fe\\ 
cases per year. \Ve have already stated that in 1963 there were six cases [out of some 
2000 applications for leave to appeal] in \\hich the power was ex('rcised. 

The Court would have had no power to increase the sentence even in those few 
cases had not the appellant himself invoked the Court's consideration of it. In 
response the Court granted his application for leave to appeal. and assigned to him 
the benefit of counsel, thus indicating to him in all probability that his plea for a 
reduction was regarded as having substance. The Court was privately of the opinion, 
however, that the sentence ought to be increased, but was careful to let no hint of 
his view reach the appellant. In the end the increase of his punishment must have 
come to the prisoner as a very rude shock, and the granting of leave to appeal as 
nothing but the setting of a trap. 

No criticism of the Court is intended, or would be justified, by this description 
of what in fact happens. If it is to do what Parliament has said it should, namely, 
increase a sentence where it thinks a longer sentence should have been passed, no 
other course seems practicable. For if the Court frankly stated its opinion that the 
sentence was inadequate, and said that \eave to appeal against it was given so that 
it could be increased if the Court remained of that opinion, the appeal would 
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3.4 Limitation on available dispositions. 
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promptly be abandoned. But the procedure to which the Court is unavoidably 

driven is not an edifying spectacle. 

REPORT OF THE INTERDEPARTMENTAL COMMITTEE ON THE COURT OF 
CRIMINALApPEAL, MEADOR REPORT, Appendix C, p. 142, infra. The 
fact that an appeal may be of right will of course not change this result. 
The appellate courts certainly should not increase a sentence without 
hearing oral argument on the point, and perhaps not without hearing 
the defendant himself (see S.2722, Appendix B, infra). Gran(mg such 
an argument will undoubtedly be viewed in much the same manner by 

the defendant. 
The fact that the power to increase is exercised so infrequently 

by courts so authorized means that the device is not very effective 
in catching the defendant who reany deserves an increase and in reduc
ing the effect of the too-lenient sentence on the disparity problem. More
over, as is implicit in the observations of the Donovan Commission, in 
the rare case in which it is invoked, exercise of the power may do more 
harm \'{hh respect to rehabilitation of the defendant than the good it 
does to the ends of justice. It is thus concluded that as a matter of prin
ciple the appellate courts should not be a110wed to increase a sentence 
only an occasions where the defendant has initiated the appeal. Interest
ingly, several European countries have recognized this principle even 
though. the prosecutor is entitled to appeal the sentence he deems too 
lenient. Under such codes, a sentence cannot be increased by the appel
late courts if only the defendant has appealed. See Appellate Review of 

Sentences, Hearings on 5.2722 Before the Subcommittee on Improve

ments in Judicial Machinery of the Senate Committee on the Judiciary, 

89th Cong., 2d Sess. 90 (1966) (Statement by Professor Mueller). 
The argument most frequently advanced in justification of such an 

increase provision is not, however, based on a matter of principle. It is 
a purely pragmatic one, based on the fear that if the defendant has 
nothing to lose by taking an appeal the appellate courts will be flooded 
with appeals, most of them frivolous. If the court can increase the sen
tence, on the other hand, this will act as a deterrent and thus, to some 

extent at least, help to stem the tide. 

The basis for this fear is very simple. Approximately 90% of all 
convictions are the result of guilty pleas. At present, except perhaps in 
very rare instances, these defendants have no appeal. The work of the 
appellate courts in criminal cases thus comes from about 10% of the 
total number of convictions. If sentence review is given to both classes 
of defendants-to those who plead guilty as well as those who go to trial 
-this raises the potential number of appeals tenfold. And if there is no 
reason for the defendant not to appeal, the result may be disastrous. 

The Advisory Committee does not believe, however, that such fears 
are warranted. The courts in those states which noW permit review do 
not seem to have been inundated. And the same fears that all defendants 
will appeal would seem in theory to be applicable 10 the conviction it
self. There too the defendant has little to lose, and since he has protested 
his innocence once he might be e:xpected to do so again on an appeal. 
Yet, although the number of appeals has been increasing recently, 
in 1964 in the federal system, of the 2897 defendants who were con
victed after trial, only 1043 appealed. See ADMINISTRATIVE OFFICE 
OF THE U.S. COURTS, FEDERAL OFFENDERS IN ~HE U.S. DISTRICT 
COURTS, p. 5, table 5 (1964); 1964 ADMINISTRATIVE OFFICE OF 
THE U.S. COURTS ANN. REP. 28, table B. Thus, for that period, 64% of 
those convicted after trial did not appeal, a number significantly lower 

than might have been predicted. 
Providing to this group an appeal against sentence should not sig-

nificantly increase the percentage of appeals. As noted preyiously, many 
present appeals, perhaps a majority, are already taken only because the 
defendant is dissatisfied with the sentence. The fears, if they are well 
grounded, must thus come from the group of defendants who plead 
guilty. It can be anticipated initially that, as in the case with appeals 
against conviction, all defendants will not appeal. Tn fact, significantly 
fewer from this group can be expected to appeal. A great many will 
have pleaded guilty in the expectation of receiving a certain sentence, 
and will have received it. Many others will have been placed on proba
tion. Still others will simply take what they get. It is thus clear that 
nothing like the whole of the additional group of 90% will be taking 

appeals. 

, .. ~ ... ~_.. .-:-=.:=-....;::::.:::::::.::::.:..:.::::==::::,_~;:;:;:.::;::-=~:;::~~:;:::;:::.:~:=;;:.::~~.::::::.::.:;:.::.:;:::::,:::=::::,:::::-,::,;~::,:::=-,:::::,:,::::::::;;=.~:;';:::;:::::::;-':::==:;::=:"7"::::;""--:::----=-·~-=--==-==-"""""""~ . ;.;,-1 ", 
:~ 

I'V 
~ 
OJ 

It may still be, however, that such a significant number of this 
group will appeal as to give justification for the fear that existing 
courts will not be able to handle the additional workload. One re
sponse to this, of course, is to give the courts the resources to handle 
an increase. Another is the adoption of various devices to control the 
problem. It is the view of the Advisory Committee, however, that it 
is not sound to attempt to control the number of appeals by means of 
an increase provision. 

Any method designed to control the number of appeals should take 
some account of the need of various classes of defendants to have their 
sentences reviewed. What is sought to be discouraged by those who 
advocate the device uf all increase provision to achieve this control is the 
incidence of the frivolous appeal. If it indeed accomplished that objec
tive, much would be gained. But the Advisory Committee is unable to 
perceive why adoption of this device will not be just as effective in 
deterring meritorious appeals. The argument assumes that the defendant 
can tell beforehand whether his appeal has merit or is frivolous, and 
that when he concludes that his appeal is frivolous he will not take it 
because his sentence might be increased. What is much more likely to 
happen is that the defendant will base his judgment on whether to appeal 
-wiIi decide whether he should run the risk of an increase-on the basis 
of how close his sentence is to the maximum provided for the offense. 
There is some evidence that this is what in fact has happened in at least 
one jurisdiction in which an increase provision is now in use: those wi~h 
heavy sentences appeal; those with light ones do not. See Note, Appel
late Review of Primary Sentellcing Decisions: A COllnecticut Case 
Study, 69 YALE L.J. 1453, 1464-65 (1960). 

If this is the objective, then it would seem more appropriate to adopt 
an outright limitation on the length and kind of sentence that should be 
subject to review. Although the Committee has indicated in section 1.1 
its disapproval in principle of such a limitation, it has recognized that it 
may be desirable to experiment with a limit on the sentences which are 
subject to review in order to accommodate this type of fear. It should not 
be at all difficult to coUect data in the jurisdiction in question on the total 
number of defendants in each penalty range who would be eligible to 

~:~~~-> 

appeal under given limitations, and to adopt a limit that would give the 
principle of review a fair test and at the same time avoid overburdening 
the appellate courts. 

Devices such as this would seem to confront the problem much more 
sensibly. Another solution might be the development of a unique pro
cedure to be employed in guilty plea cases, such as that envisaged by 
section 2.2(b). Such a measure would speak directly to the class of 
cases which causes the concern, and at the same time reduce the burden 
of an increase i~ the number of appeals as well as provide an effective 
avenue for review of the sentence. In any event, it is the conclusion of 
the Advisory Committee that if docket control is tne objective, allowing 
an increase only if the defendant appeals both .is an inefficient way to 
approach the problem and carrif;s with it enough disadantages to 
recommend against its use. 

Tn addition to the reasons stated thus far, several others lead to oppo
sition of an increase only if the defendant appeals. It is questionable in 
the first place whether this would not affirmatively impede the achieve
ment of one of the most important objectives of sentence review. Cer
tainly experience with the indigent petitioner in other contexts indicates 
that he cannot easily detect the frivolous from ~he meritorious. To the 
extent that providing a forum in which he can air his grievances is an 
objective of review, there would thusseem as much reason to make pro
vision for the frivolous case as the meritorious one. Whatever therapeu
tic effect sentence review can have will not occur unless impediments 
to review are removed. Telling the defendant that he can only have his 
grievances aired if he is willing to run the risk of an increase hardly 
contributes to the objective. It would seem better to admit frankly that 
only certain classes of defendants are entitled to assert grievances, and 
that the system will take all comers within that class. 

The Advisory Committee majority is also influenced by the English 
experience. The English have lived with an increase provision for close 
to sixty years, and have finally concluded that it does not work. See 
MEADOR REPORT, Appendix C, pp_ 140-45, 157, infra. Dean Meador 
reported that as a result of the studies of the Donovan Commission the 
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Court, in anticipation of legislative implementation of the recommenda

tion that the power be ,abolished, announced that it would no longer 

impose increases in sentences. See MEADOR REPORT, Appendix C, p. 
144, infra. Such a statute was enacted on August 9, 1966. CRIMINAL 
ApPEAL ACT, 1966, § 4(2). See MEADOR REPORT, Appendix C, p. 157, 

infra. 
Finally, the m~.jority is concerned with constitutIOnal problems in this 

area too. There is considerable doubt, at least under limitations appii
cable to the federal government. whether such a provision can withstand 

constitutional attack. The provisions in both Massachusetts and Con

necticut have been questioned on this basis. See Kohlfussv. Warden, 
149 Conn. 692, 183 A.2d 626, cert. denied, 371 U.S. 928 (1962); 

Hicks v. Commonwealth, 345 Mass. 89, 185 N.E.2d 739 (1962), cert. 
denied, 374 U.S. 839 (1963). While in both of these c<\ses the increase 

provision surviv\!d the attack, it is arguable that the rationale of Green 

V. United States, 355 D.S. 184 (1957), undercuts their reasoning. Com

pare United States ex rei. Hetenyi V. Wilkins, 348 F.2d 844, 859-60 

(2d CiL 1965); People V. Henderson, 60 Cal. 2d 482, 35 Cal. Rptr. 77, 

386 P.2d 677 (1963). See Appellate Review of Sentences, Hearings on 

S.2722 Before the Sllbcommittee all Improvements in Judicial Ma
chinery of the Senate CO/llmittee on the Judiciary, 89th Cong., 2d Sess. 

106 (1966) (Statement of Professor George). 
One last point should be added. Even though a majority of the Ad

visory Committee is opposed to an increase provision for the reasons 

stated, it would still prefer to see the principle of review implemented 

with such an increase provision rather than to see no review at all. It 
would urge, however, that an initial statute not include such a provision, 

and that experimentation be conducted along other lines. Only if time 
shows such a provision to be necessary and desirable should it be added. 

d. Reduction by intermediate appellate court 

The language of subsection (a) is deliberately phrased so as to permit 

an appeal by the state of a sentence reduced by an intermediate review
ing court. This is consistent with the normal provision that although the 

arguably the policy reasons against a general power in the state to 
appeal would be less effective here. 

The Advisory Committee has not taken a position in favor of a 
provision authorizing such an appeal, however, out of fear that the ex
ception would consume the principle. In addition, the situation would 
occur so infrequently that it is undoubtedly not enough of a problem to 
run that risk. On the other hand, the Committee would not oppose a 
provision allowing an appeal by the state in this limited context. It 
would be the Committee's judgment. however, that if such a provision 
were adopted, it would be best to limit the increase to the lowest sen
tence within the required range. Such a provision would minimize the 
problems raised by allowing the increase. .., 

f. Increase on remand 

The interests served by withholding the power to increase could easily 
be frustrated if the reviewing court were permitted to remand for the 
imposition of a higher sentence. This is therefore precluded by the lan
guage of subsection (a). 

Arguably. however, the situation should be treated differently if there 
were a remand for the collection of further information and such infor
mation showed that the original sentence probably was too low. A 
majority of the Committee would take the position, however, that an 
increase should not be permitted in such a context for the same reasons 
as led it to reject increases by the reviewing court. Subsection (b) thus 
states this conclusion. Beyond the scope of materials dealing with review 
of sentences as such, and thus not covered by this section. is the situation 
with respect to an increased sentence in cases where there is a complete 
retrial on the question of gUilt or where the sentence alone is set aside 
by some means other than direct appellate review.* 

g. What is an increase 

A simple redv)ction in the length of incarceration or the substitution 
of a life sentence for the electric chair presents no difficulty in terms of 

·See the report of this Advisory Committee on POST-CONVICTION Rr:.MEDlES § 6.3 
(Tent. Draft. Jan. 1967). 

state cannot appeal an acquittal at the trial level, it can appeal the re
versal of a conviction by an intermediate appellate court. 

The position taken is that the original sentence should mark the upper 
limit to which the defendant should be subject. It is thus contemplated 
that the higher court should be permitted to increase a sentence reduced 
by an intermediate appellate court, but not to a level which exceeds the 
original sentence. This is a rejection, incidentally, of the effect attributed 
to a reduction of sentence by an in~ermediate reviewing authority in 
the military system. It is reasonably clear that the military courtsure 
governed by the principle that no sentence can ever exceed the lowest 
sentence imposed by any authority in the reviewing process. See MILl

TARY JUSTICE, PUNISHMENTS AND PENOLOGY 68-69 (Military Criminal 
Law-Part 111 1964) (Student Text, Judge Adv.6cate G~neral's School, 
CharlottesviJ1e, Virginia); United States V. Jones, 10 U.S.C.M.A. 532, 
28 C.M.R. 98 (1959); United States V. Dean, 7 U.S.C.M.A. 721, 23 

C.M.R. 185 (1957). 

e. Sentence of less than the minimum 

There is an additional problem which occurs infrequently, but which 
should be considered along with the problem of whether to allow an 
appeal by the state to increase the sentence. It occasionally happens 
that, through what turns out to have been a misinterpretation of the statu

tory 1imitations, an imposed sentence is 1css than the minimum provided 
by the governing statute. Sec, e.g., State V. Johnson, 75 Nev. 481, 346 
P.2d 291 (1959). Whether this should be correctibIc on appeal presents 
similar questions of policy and constitutional limitations as those dis
cussed above. It is arguable, however, that this limited situation is 
properly distinguishable from the general principles deve10ped there. 

The constitutional arguments against allowing the state to appeal 

are m\lch less persuasive in this limited context. It is not at all clear 

that a defendant should by constitutional command be entitled to the 

benefit of a mistake by the sentencing judge resulting in a sentence that 

is less than thestatutory limits. It is a far different thing to hold that the 

defendant should not be subjected to repeated exercises of sentencing 

discretion, each time potentially reSUlting in a longer sentence. And 

whether an increase or a reduction has occurred. But the question is not 
so easy if, for example, a longer sentence with greater visitation privi
leges is substituted for a shorter sentence at hard labor, or if a longer 
period of probation is substituted for a shorter period in jail. The courts 
in Germany and the Netherlands, for example, have held-perhaps to 
the dismay of the defendants involved-that a longer suspended sentence 
is an increase over a shorter non-suspended sentence. See Appellate 
Review of Sentences, Hearings on S.2722 Before the Subcommittee on 
Improvements in Judicial Machinery of the Senate Committee on the 
Judiciary, 89th Cong., 2d Sess. 90 (1966) (Statement by Professor 
Mueller). Dean Meador has put the case of consecutive sentences of 
four years and two years. The Court of Criminal Appeal altered the 
sentence to five and two years, to run concurrently. See MEADOR RE

PORT. Appendix C, p. 144. infra. As more sophisticated types of insti
tutional commitment and conditional release are developed, the issue 
can only be raised in more complex contexts. 

The issue has arisen more frequently in this country in the military 
courts, largely due, no doubt, to the peculiar features of the military 
relationship. See, e.g., United States V. Christensen, '12 U.~.M.C.A. 391, 
30 C.M.R. 393 (I961). No specific provision to deal with the problem 
is made here bec.ause it is thought that the approach of the military courts 
is the only sound one to take. The problem is best solved by a careful 
examination of the circumstances of each case, rather than by an attempt 
to catalogue in advance the many variations that can occur. 
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STANDARDS RELATING TO CRIMINAL JUSTICE: 
APPELLATE .REVIEW OF SENTENCING 

--SCOPE OF REVIEW* 

American Bar Association 

3.2 Powers uf rcviewingcourt: scope of review. 
The authority of the reviewing court with respect to the sentence 

should specifically extend to review of~ 
(i) the propriety [excessiveness] of the sentence, having regard 

to the nature of the offense, the character of the offender, and 
the protection of the JfubHc interest; and 

(ii) the manner in )yhich the sentence was imposed, including 
the sufficiency and acc\lracy of the information on which it was 

based. 

3.3 powers of reviewing court: a,"ailable dispositions. 
Enry revic,,"ing court should be specifically empowered to: 

(i) affirm the sentence under review; 
(ii) [with the exception stated in section 3.4,] substitute for 

the sentence under review any other disposition that was open 

*As recommended by the Special Committee on 
Minimum Standards, J. Edward Lumba:Td, Chairman. 
The standards are reproduced as written by the 
Advisory Committee. Material which the Special 
Committee would delete is placed in brackets. 
Material which the Special Committee "lould add 
is underlined. 

to the sentencing court; or 
(iii) remand the case for any further proceeaing~ that could 

have been conducted prior f". the impOSition of the sentence 
under re,iew and[, with the exception stated in section 3.4.,] for 
Ie-sentencing on the basis of such further proceedings. 

[3.4 Limitation on available dispositions.] 
[ta) No reviewing court should be empowered to impose, or 

direct the imposition of, a sentence which results in an increase 
over the sentence imposed at the trial level.] 

[(b) On a remand for the purpose of re-sentencing an offender, 
no sentencing court should be empowered to impose a. sentence 
which results in an increase over the sentence originally imposed.] 

Commentary 

a. Point of disagreement 

The only issue on which the Special Committee and the Advisory 
Committee are in disagreement is whether the appellate court should 
be empuwered to increase the sentence on an appeal by the defendant . 
It should be clearly understood, however, that except for this one 
point of disagreement, both Committees are unanimously in favor of 
the concept of appellate review of sentences and are unanimously in 
support of the Advisory Committee Report as written. 

b. Defllee of div".:;ion 

The disagreement which is thus reflected between the two Com
mittees is also reflected by the closeness of the voting within each 
Committee. Tb,e Special Committee divided 8-4 on the issue, with 
the "majority in favor of the modifications reproduced above. The 
Advisory Committee divided 7-4, with the majority in favor of the 
original report as written. Thus the matter stands. 

The issue is one which has also proved divisivs- in other quarters. 
The Council of the Section of Criminal Law of the American Bar 
Association supported the position of the Advisory Committee, though 
by a closely divided vote. The proposed federal bills have been in 
disagreement over whether the power to increase should be included. 
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And as noted in the Commentary to the original report, * appellate 
review statutes, both in this country and elsewhere, are divided on 
the issue. There has been strong and knowledgeable advocacy, for 
example, of the system in Massachusetts where an increase has be~n 
pennitted for nearly 25 years. See ApPELLATE REVIEW OF SEN
TENCES, HEARINGS ON S.2722 BEFORE THE SUBCOMMITTEE ON IM
PROVEMENTS 1:--\ JCDlCIAL MACHlKERY OF THE SF~ATE C01\DnTTEE 
ON THE JUDlCIARY, 89th Cong., 2d Sess. 132-38 (1966). On the other 
hand, most of the states in which power to review the sentence pres
ently exists do not accompany such power with authority to in
crease. And at the same time, the English have recently decided to 
delete the authority to increase from their law after over 60 years of 
experience with a statute that permitted an increase. See ABA STAN

DARDS, ApPELLATE REVIEW OF SENTENCES § 3.4, comment pp. 62-63 
(Tent. Draft, April 1967). 

c. Reasons for Special Committee action 
The arguments which persuaded a majority of the Special Commit

w tee are stated in the Commentary to the original report, but perhaps 
R5 deserve elaboration here. Spt:t:ificaHy, there were two. 

The first was based on the principle that it is just as appropriate for 
the reviewing court to have the power to correct an excessively low 
sentence as it is for the court to have the power to correct an exces
sively high one. It is in general unsound to restrict the discretion of 
courts in a manner which may prohibit them from reaching the result 
dictated by justice in the particular case. On the other hand, the con
flicting principle of double jeopardy undoubtedly will prevent the 
state or the appellate court from initiating review of a sentence deemed 
too low. Leaving the choice of seeking review to the defendant, how
ever~ and giving the appellate court the power to substitute in such a 
case the sentence which it deems appropriate would appear to satisfy 
both the spirit of the double jeopardy clause and the basic principle 
that court~ should be authorized to do evenhanded justice in each case. 

The second argument that persuaded the majority of the Special 
Committee was based on the fear that the normal functioning of 
appellate courts would be seriously burdened by an excessive number 

·See ABA STANDARDS, ApPELLA.TE REVIEW OF SENTEKCES § 3.4, comment, pp. 
55-56 (Tent. Draft, April 1967). 

of frivolous appeals. The inhibiting factors of cost are no longer 
present when the defendant is afforded a free attorney and a free 
transcript and it can thus be anticipated that defendunts who have 
nothing to lose will flood the courts with frivoluus appeals. The 
possibility of an increase on an appeal from the sentence, on the 
other hand, will tend to discourage appeals by all but those who feel 
seriously aggrieved. And it is for this group that authority to review 
the sentence is primarily afforded. 

The arguments which have persuaded those who are of the view 
that the reviewing court should not have the power to increase are 
likewise set forth in the original report. They can be briefly summa
rized as follows: 

To the point that principle argues in favor .of the power to in
crease, the response is that there are practical factors which on balance 
outweigh the principle: there is the very real possibility that the 
defejidafit will be seriously t:1UUiUeleu uy i.h~ experience of asking Iv! 
a decrease and getting an increase; and there is" a certain illogic to the 
position that insulates from review and from an increase all those 
defendants who do not initiate the proceedings by seeking a- decrease. 
In addition, there is the point that the principle of double jeopardy 
may well extend to the case where the defendant initiates the appeal. 

There are basically two responses to the argument that an increase 
should be provided because of the possibility of too many frivolous 
appeals. The first is the practical one that courts \vhich now review 
sentences without the authodty to increase do not seem to be over
burdened, perhaps because of the fact that defendants in contested 
cases can be expected to appeal anyway and the fact that defendants 
who have pleaded guilty in large part expected the sentence which 
they received. There is also the fact that most frivolous appeals are 
obviously so, and they can be disposed of with dispatCh. The second 
point is that this is not the kind of attack that should be made on the 
problems of frivolous appeals. This is a problem that exists in appeals 
from the merits of conviction and it exists in civil as well as criminal 
cases. It!5 unsound to attempt a solution of such pwblems by isolating 
a particular kind of appellate review and attaching a potential sanction 
that may discourage as many meritorious appeals as appeals that are 
frivolous. 



ROBINSON v. WARDEN, MARYLAND HOUSE OF CORRECTION 
455F.2d 1172 (4th Cir., 1972) 

Before HAYNSWORTH, Chief Judge, 
and CRAVEN and BUTZNER, Circuit 
Judges. 

BUTZNER, Circuit Judge:. 
Cecil H. Robinson challenges the con

stitutionality of Maryland's sentence re
view act because it allows the reviewing 
panel to increase a prisoner's sentence. 
He contends that the increased sentence 
imposed on him after review violated the 
constitutional guarantee against double 
Jeopardy, denied him due process of law, 
aml constituted cruel and unusual pun
ishment. The district court denied his 
petition for a writ of habeas corpus. 
We affirm. 

Robinson was eon"icted in the Crimin
al Court of Baltimore City for robbery 
with a deadly weapon and assault with 
intent to commit murder. He w~s sen
tenced to two concurrent terms of 10 
years. His conviction was affirmed by 
the Maryland Court of Special Appeals,. 
and certiorari was denied by the Mar.Y
land Court of Appeals. While his appeal 
was pending, Robinson filed an 2l.pp1ic~
tion for a review of his sentence in ac
cordance with § 132 of Article 26 of the 
Code of Maryland.1 Fonowh~g ~ hearing, 

I. "Right to review of sentence. 
Unless no different sentence could 

have been imposCll or unlesN the scntcn.ee 
Wl18 im\losed by more thun one t~lal 
judge, every Person l'Onvieted of a enme 

after July 1, 1966, by any trial court 
of this Stnte and sentenced tD serve. 
with or without lIuli\lcnsion, a totnl of 
more than t\l!O (2) yertrs imllrison' 
ment in any pennI or co~rectir:lDal in-
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the sentence review panel, stating its 
reasons, increased Robinson's sentence 
for assault with intent to commit mur
der from 10 to 15 years. This increase 
is expressly authorized by § 134 of Arti
cle 26.2 These provisions of the Mary
land law were patterned after the Mas
sachusetts act~ which was held to be 
constitutional in Walsh v. Picard, 446 
F.2d 1209 (1st Cir. 1971), and Iticks v. 
Com. of Massachusetts, 345 Mass. 89, 
185 N .E.2d 739 (1962), cert. denied, 374 
U.S. 839, 83 S.et. 1891, 10 L.Ed.2d 1060 
'(1963')~ 

I 

Althougii the Supreme Court has not 
yet considered the constitutionality of 
sentence review, we believe that North 
Carolina v. Pearce, 395 U.S. 711, 89 S. 
Ct. 2072, 23 L.Ed.2d 656 (1969), fore
closes Robinson's double jeopardy claim~ 
There the Court held that the guarantee 
against double jeopardy does not prohib-

f!titution in this State, or sentenced to 
death, shnll be entitled to have the sen· 
tence reviewed by a panei of three (8) 
or more trial judges of the judicial cir· 
cuit in which the sentencing .court is 
locntecl; provided, however, that no per· 
son ~llnll have the right to have nny sen· 
tencc reviewed more than once pursuant 
to this section. 'Vhether or not he is a 
trial judge of the judicial circuit in 
which the sentencing court is located, 
the judge who senteneed the convicted 
perSon shall be one of the members of 
the pnnel, whenever Jle is determined 
to bc available by the clUef judge of 
the j\l(li~iul circuit in whicll the sen· 
tenc~ing court is located, unle!ls this .re· 
quirement is eliminatetI or nmended by 
nn appropriate rule of tile Court of 
A ll\leals." 
l\Id.Cotle Ann. Art 26, § 132 (1966). 

2. Section 134 provides in part: 
"The panel slll\U have the rl.ght to re

quire the Dellartment of Paroll~ und Pro· 
bntion to investignte, report,nntI mnke 
recommendation A with regard to any 
sUI'h nllplirotion for review. 'The panel 
shall eODsiller each upplicaticlD for re
vicw nml shull hnve the power, with or 
without holding a hearing, t,~ or!ler a 
!lifferent sentence to be impose!\ or 
served,. including, by way of illustration 
anll not by way of limitation, an in· 
creaseU or decreased sentence." 

it harsher punishment after reconviction 
of a defendant who has obtained a retri
al. The Court rested its conclusion on 
"the premise that the original conviction 
has, at the defendant's behest, been 
wholly nullified and the slate wiped 
clean." 395 U.S. at 721, 89 S.et. at 
2078. In reaching this conclusion, it reo 
lied on well-established precedent per
mitting retrials, when sought by defend. 
ants, because of society's dual interest in 
assuring accused persons a f~ir trial and 
punishing the guilty. United States v. 
Tateo, 377 U.S. 463, 466, 84 S.Ct. 1587, 
12 L.Ed.2d 448 (1964). 

Although a petition under the :Mary
land act does not serve the same func
tion as an application for retrial; it fully 
reopens the propriety of the sentence at 
th'e behest of the defendant who seeks 
review. When a prisoner initiates re. 
view, the state has an interest in assur
ing that punishment for similar criminal 
conduct is unifonnly imposed. This in-
terest embraces correcting sentences 
that are too lenient, as well as those that 
are too severe~ The scope of the double 
jeopardy clause, as defined ill Pearce, 
provides authority for holding that this 
irtterest is served by increasing as well 
as decreasing punishment when a de
fendant pet'itions for review. There is 
nO sound reason for interpreting the 
double jeopal'dy clause, as does Pearce, 
to allow an increased sentence on retrial 
when reversible error goes to the heart 
of the case, hut to deny an ipcreased 
sentence on r&view when the error af
fects only the propriety of the punish
ment. See Walsh v. Picard, 446 F.2d 
1209,1211 (1st Gir. 1971). 

In support of his double jeopardy 
claim, Robinson relies primarily on 
Green v. United States, 355 U.S. 184, 78 
S.Ct. 221, 2 L.Ed.2d 199 (1957); United 
States v. Benz, 282 U.S. 304, 51 S.et. 
113,75 L.Ed. 354 (1931); and Ex parte 
Lange, 85 U.S. (18 Wall.) 163, 21 L.Ed. 
872 (1874). Certain principles stated in 
these cases and dicta they contain sutr' 

7. HI'tI::: estnblishecl thnt a court can reduce' 
• Imrtinlly executed sentem'll during the 
Irnn In which it wos imposel\. In the 
''\lurae of l1iscU8sing n l'OlIrt's Illenary 
IlOwer over jUllgments entered during the 
Mome term, the Court said: 
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port· Robinson's argument in part, but 
they do not establish that the inct:'eased 
sentence he received violated the guaran
tee against doublejeppardy. 

Green held, that a prisoner charged 
with first degree murder, but convicted 
of second degree murder, could not be 
retried for first degree murder after his 
conviction for second degree murder had 
been set aside on-appeal and the case re
manded for a new trial. The Court 
ruled that Green's jeopardy for first de
IIree murder ended when the jury was 
discharged. Robinson seizes on· the 
rourt's explanation that Green neither 

waived his defense nor prolonged his 
original jeopardy when he appealed his 
conviction of second degree murder. 

[1] The result 'We reach is not de
pendent on waiver or the concept of con
tinuing jeopardy: It rests instead on 
the lesson Pearce teaches-the dOUble 
jeopardy clause is not an absolute bar to 
increased punishment. Unbroken prece
dent spanning many years, and now 
constituting a "well-established part of 
our constitutional jurisprudence," dem
onstrates that the double jeopardy clause 
does not preclude reassessment of every 
aspect of a criminal trial at the defend
ant's behest, North Carolina v. Pearce, 
395 U.S. at 720, 89 S.et. at 2078; Van 
Alstyne, In Gideon's Wake: Harsher 
Penalties and the "Successful" Criminal 
Appellant, 74 Yale L.J. 606, 625 (1965). 
Moreover, Robinson's position differs 
fundamentally from Green's. Robinson 
was not acquitted of the crime for which 
he is now being punished. For the same 
reason, Green was held inapplicable in 
Pearce. 395 U.S. at 720 11. 16, 89 S.et. 
2072. 

Robinson relies on dictum in United 
States v. Benz, 282 U.S. 304, 307, 51 S. 
Ct. 113, 75 L.Ed. 354 (1931), to the ef-

"The distinction thnt the court durin, 
the snrne term mny nmend n sentence 80 

as to mitigate the l'unishnHmt, but not 
so as to inerenHe it, is not haseU upon 
the grouml thnt the court hns lost con. 
trol of the jUllglllent in the latter case, 
but upan the ground thnt to increase 
the pennity is to subject the defendant 
to double puniNhment for the IlIlme of. 
fense in violntion of the J.o·ifth Amend. 
ment to the CoDlltitutiOXl,. " 
282 U.S. at 307,51 S.Ct. at 114. 
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fect that while a court may reduce a 
sentence, the double jeopardy clause bars 
an increase.7 Benz, however, must 00 
read in the light of Ex parte Lange, 85 
U~S. (18 Wall.) 163, 21 L.Ed. 872 
(1874), which is cited as authority for 

• the dictum. Ex parte Lange supports 
Robinson's assertion that the double 
jeopardy clause protects against multiple 
punishment as well as multiple- trials, 
but apart from this principle, the case 

and the dictum found in Benz afford 
him no relief. Lange was convicted of 
violating a statute which prescribed a 
penalty of either imprisonment or a 
fine, but the court inadvertently imposed 
both. After Lange paid his fine, he 
sought to be discharged from prison. 
The court then vacated the sentence of 
both a fine and imprisonment and sen
tenced Lange to prison- fA6ii.in Lange 
applied fer a writ of habeas corpus. 
The Supreme Court held that since 
Lange had been penalized by a fine, one 
of the alternative penalties prescribed 
by. the statute, the double jeopardy 
clause protected him from twice being 
punished by the subsequent imposition 
of a prison sentence. 

(2] The increase in Robinson's pun
ishment is not similar to Lange's. 
When Robinson's sentence was reviewed, 
he had not served his initial sentence. 
While the Maryland statute authorized 
the review panel to increase his sen
tence, it did not subject him to multiple 
punishment by superimposing a new 
sentence on one already served. Fur
thermore, the Court was careful to note 
in Ea; parte' Lange that the double jeop
ardy clause does not bar retrial on writ 
of error prosecuted by the accused, a sit
uation which, as we have previously 
mentiOtled, is analogous to Robinson's. 
We find no suggestion that by dictum 
the Benz Court intended to broaden .FJa; 
parte Lange's interpretation of the dou
ble jeopardy clause. 

II 

Robinson contends he was denied due 
process of law because the review pan
el's power to increase a sentence, coupled 
with its discretion to deny withdrawal 
of a petition for review,S unconstitu
tionally subjects a prisoner to a "grisly 

8. M:d.Code Ann., Rule '762(b) (5) (Cum. 
Supp.1971) provides as follows: 

"Wltbdrllwnl of Applir.ution. 
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choice" in deciding whether to appeal 
his sentence. He relies on that part of 
North Carolina v. Pearce, 395 U.S. 711, 
723, 89 S.Ct. 2072, 23 L.Ed.2d ~56 

(1969), which holds that due process rl" 
quires that a defendant's appeal be Un. 
fettered by apprehension that a new trilll 
win expose him to retaliation in thl' 
form of an increased sentence. To impll" 
ment this safeguard, the Court ruled that 
an increased sentence on retrial could \.),. 
imposed only if the record showed; anti 
the court found, that mOre severe puniiih· 
ment was justified by the defendant':; 
<!onduct occurring axteI'he was original. 
ly sentenced. Robinson, urging that Ill' 
is entitled to the same protection, com· 
plains that the review panel did not ha',.(· 
any derogatory evidence concerning hi~ 
\;vd!!ct after he was originally SCIl· 

tenced and i;h~t it simply considered in· 
formation. available to" the sentencing 
judge. 

[3-6] The Pearce rule was designed 
to enable a defendant who was wrong· 
fully convicted to seek redress without 
being deterred by' fear of repriiml. 
However, a priso:ner seeking sentence n·· 
view is not faced with the dilemma of 
either remaining in jail under an invalill 
conviction or of risking hari:lh~r punish· 
ment if he is convicted on retrial. Sell' 
tence review deals only with the justnclIl\ 
of punishment, and a statute such .:1 
Maryland's gives adl:quate notice that 
~he review panel may find sentences un· 
just because they are too short, as \\'l'U 

as because they are too long. The "lor) 

purpose of sentence review is to recoil· 
sider and reevaluate information be'M" 

ing on the appropriateness of the Ilri~. 
ooer's punishment. Ideally, t"evil'\\ 
should quickly follow sentencing, and ~t 
is not designed to examine a defendant ~ 
conduct in the interim. Therefore, n,1' 

A convicted person mny withllraw hi. 
npplicntion for review of n sentence 
nt any time prior to recei\lt of notice of 
11 hen ring tbilreon, but not theJlCafter ex· 
cept by. pennillsion of the review panel. 
A withdrnwnl shall be in writinl:, .. IJ1I· 
eel by the convicted pel'llOn, nnll shnll .... 
filed with the cleric of tlie s(!nt~n('lill 
court. An election to witilllrll.· I. 
finnl nnd shnll terminate nll ril:hu /It 
the convicted person to hnve th ........ 
tence reviewed under the Rc\·lr.· lit 
Criminal Sentences Act." 

sanction fashioned in Pearce to assure 
due process is inappropriate for sentenl!e 
review. ' 

Pearce's ruling on due process is, 
however, not altogether inapplicable 
to sentence review. Though a state need 
not provide I;~ntence review, if it does. it 
may not discnurage Il,pplications for 
relief by vindictively imposing harsh
er sentences on those who exercise 
their statutory right. The enlightened 
policy of a legislature cannot be thwart
ed in this manner by a reviewing court. 
But there is in this record no sttggestion 
that the state acted vindictively. Robin
son has not shown that the 15~year .sen
tence he received on review is excessive 
when compared to sentences imposed un
der similar circumstances. Nor does he 
point to a pattern of increased sentences 
from which one might infer an intent on 
the part of review panels to chill appli
s;ations for relief" 

P'..~arce stops short of holding the due 
proce(ls clause is violated by every in
creased sentence on retrial, and we be
lieve thst its ruling should not be ex
tended to absolutely prohibit a review 
panel . from imposing an increased sen. 
tence. We conclude, therefore, that th'? 
statute on its face, and as it vias applicc 
in this case, does not violate the due 
process clause of the fourteenth amend
ment. 
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