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Introduction 

The Joint Committee on Criminal Defense Services was estab

lished in 1974, pursuant to a resolution of the Judicial Conference 

of the District of Columbia Circuit (set forth in Appendix A), to 

take a fresh look at the entire system for providing defense ser

vices to indi~ents accused of crimes in the District of Columbia. 

The Committee i~ a joint committee of the Judicial Conference 

and the District of Columbia Bar (Unified). Its membership is a 

cross section of the private bar of the District of Columbia; it 

has functioned with the assistance of advisory panels drawn from 

the United States Attorneys Office and the Public Defenser Service; 

and it was able to hire a professional staff as a result of a grant 

from the Law Enforcement Assistance Administration and the District 

of Columbia Bar (Unified). Out basic inquiry throughout the study 

has been: What are the essential elements of a system which will 

ensure that defendants who cannot afford to retain their own coun-

sel are accorded full protection of their rights to the effective 

assistance of counsel under the Sixth Amendment? 

The Criminal Justice Act (CJA) funding crisis in 1974, the 

resulting flurry of legislative and judicial activity to respond 

to this crisis, and the enactment on September 3, 1974 of interim 

leqislation to fund CJA representation in the local courts have all 

combined to raise fundamental questions about the future of the 

criminal justice system in the District of Columbia. In particu

lar, questions about the role of the Public Defender Service (PDS) 

v 

and the private bar, the appropriateness of judicial control over 

appointments and compensation of defense counsel, and the quality 

of representation accorded to indigent defendants require answers. 

In conducting our inquiry, we have sought to explore all 

aspects of the system bearing on the basic question before us. Thus 

we have examined closely the finan~ial, administrative, and ethical 

problems inherent in judicial control over counsel appointed pursu

ant to the federal and local Criminal Justice Acts. The Committee 

staff has conducted extensive personal interviews with both 

Suoerior Court and United States District Court Judges, court per

sonnel, Public Defender Service attorneys, CJA practitioners, non

volunteer lawyers appointed to criminal cases, law school clinic 

directors, and prosecutors in order to obtain a comprehensive, 

integrated view of the criminal defense system and its problems. 

Throughout, we have compared our findings with generally-accepted 

standards for effective representation, notably the A.B.A. Standards 

for Criminal Justice set forth in The Prosecution Function and the 

Defense Function and Providing Defense Services, the National Legal 

Aid and Defenders Association's Standards for Defender Services, 

Tentative Draft, authorized for use in 1974-75, and the court 

d 1 h re The recommendations sum
decisions in this Circuit an e sew e . 

marized at the outset of this report are the result. 

vJe believe that our findings and recommendations can serve as 

a blueprint for" making essential changes in the present system for 

providing criminal defense services. 
Some of our recommendations 
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can be implemented in the short term by judicial or administrative 

actions, but most call for substantial changes in existing legisla

tion. In fact, we are persuaded that nothing less than a compete 

overhaul and reorientation of the present system will be adequate to 

secure the kind of effective representation which is mandated by the 

Constitution and our nation·s commitment to equal justice under law. 

vii 

SUMMARY OF RECOMMENDATIONS 

Establishment of a District of Co1umb1a Defender Agency 

Rec. 1.1. THE COMMITTEE RECOMMENDS THE ESTABLISHMENT OF A 
DISTRICT OF COLUMBIA DEFENDER AGENCY TO ADMINISTER, AS 
SEPARATE DIVISIONS, THE APPOINTED COUNSEL PROGRAM UNDER 
THE CRIMINAL JUSTICE ACTS FOR BOTH THE LOCAL AND FEDERAL 
COURTS AND THE EXISTING PUBLIC DEFENDER SERVICE. 

Rec. 1.2. THE COMMITTEE RECOMMENDS THAT THE D.C. DEFENDER 
AGENCY BE GOVERNED BY AT LEAST AN 11 MEMBER BOARD OF 
TRUSTEES INDEPENDENT OF THE COURTS. 

Rec. 1.3. THE BOARD OF TRUSTEES WOULD BE RESPONSIBLE FOR 
-----MAKING POLICY FOR THE AGENCY, HIRING THE EXECUTIVE 

DIRECTOR, AND SERVING AS FINAL ADMINISTRATIVE ARBITER 
OF GRIEVANCES AND COMPLAINTS BY APPOINTED COUNSEL AND 
DEFENDANTS. 

Utilization of Non-Volunteer Counsel 

Rec. 2.1. THE COMMITTEE RECOMMENDS THAT ALL PRACTICING 
MEMBERS OF THE DISTRICT OF COLUMBIA BAR WHO ARE NOT 
GOVERNMENT EMPLOYEES OR REGULAR PRACTITIONERS UNDER 
THE CRIMINAL JUSTICE ACTS BE APPOINTED TO REPRESENT 
AT LEAST ONE INDIGENT DEFENDANT OR RESPONDENT PER YEAR. 

Rec. 2.2. THE COMMITTEE RECOMMENDS THE COMPILATION OF A 
COMPREHENSIVE LIST OF ALL ATTORNEYS AVAILABLE FOR 
APPOINTMENT; IT RECOMMENDS THE ADOPTION OF A RATING 
SYSTEM BASED ON ATTORNEYS· TRIAL EXPERIENCE; IT RECOM
MENDS THE ADOPTION OF AN EOUITABLE ROTATION SYSTEM TO 
ENSURE THAT NO NON-VOLUNTARY ATTORNEY IS APPOINTED TO 
MORE CASES PER YEAR THAN ANY OTHER; AND IT RECOMMENDS 
COMPENSATION TO ALL SUCH ATTORNEYS APPOINTED UNDER THE 
CRIMINAL JUSTICE ACT. 

Inclusion of Law School Clinics in the CJA Budget 

Rec. 3.0. CLINICAL PROGRAMS HAVE BECOME AN INTEGRAL PART OF 
THE CRIMINAL JUSTICE SYSTEM IN THE DISTRICT OF COLUMBIA. 
THE COMMITTEE THEREFORE RECOMMENDS THAT THESE PROGRAMS 
BE FUNDED AT LEAST IN PART, UNDER THE D.C. CRIMINAL 
JUSTICE ACT. 
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Irrcrftasi~JA Appropriations and Raising Levels of Compensation 

Rec. 4.1. APPROPRIATIONS FOR THE D.C. CRIMINAL JUSTICE ACT 
- MUST BE INCREASED TO ENSURE THAT ATTORNEYS ARE ADEQUATELY 

COMPENSATED AND THAT DEFENDANTS RECEIVE EFFECTIVE REPRE
SENTATION. THE COMMITTEE STRONGLY SUPPORTS THE EFFORTS 
OF THE JOINT COMMITTEE ON JUDICIAL ADMINISTRATION OF 
SUPERIOR COURT AND THE D.C. COURT OF APPEALS TO OBTAIN 
INCREASED FUNDING. ~ 

Rec. 4.2. COVERAGE OF THE D.C. CRIMINAL JUSTICE ACT SHOULD BE 
EXPANDED TO INCLUDE COMPENSATION TO COUNSEL REPRESENTING 
INDIGENTS ACCUSED OF ALL PETTY OFFENSES IN WHICH THE 
APPOINTMENT OF COUNSEL IS CONSTITUTIONALLY REQUIRED. 

Rec. 4.3. THE RATE OF COMPENSATION UNDER BOTH THE LOCAL AND 
FEDERAL CRIMINAL JUSTICE ACTS SHOULD BE RAISED TO NOT LESS 
THAN $40 AN HOUR FOR BOTH IN-COURT AND OUT-OF-COURT TIME. 

Rec. 4.4. COUNSEL SHOULD BE COMPENSATED FOR WORK PERFORMED IN 
ANY ASSIGNED CJA CASE~ WHETHER OR NOT CHARGES ARE FILED. 

Rec. 4.5. THE STATUTORY MAXIMUM COMPENSATION FOR MISDEMEANOR 
------AND FELONY CASES SHGULD BE RAISED TO $800 AND $1600, 

RESPECTIVELY. 

Rec. 4.6. THE MAXIMUM COMPENSATION FOR REPRESENTATION IN 
POST-TRIAL MATTERS SHOULD BE RAISED FROM $250 TO $800 
IF THE UNDERLYING CASE WAS A MISDEMEANOR AND TO $1600 
IF THE UNDERLYING CASE WAS A FELONY. 

Rec. 4.7. IN ANY CASE WHERE A DEFENDANT MUST PAY A CONTRI
BUTION TOWARD HIS DEFENSE~ SUCH CONTRIBUTION SHOULD BE 
PAID INTO THE REGISTRY OF THE PROPOSED D.C. DEFENDER 
AGENCY. 

Rec. 4.8. THE $18~OOO ANNUAL LIMIT FOR CJA ATTORNEYS 
PRACTICING IN D.C. SUPERIOR COURT SHOULD BE ABOLISHED. 

Rec. 4.9. PROCEDURES FOR PAYMENT OF EXCESS COMPENSATION 
SHOULD BE STREAMLINED AND LIBERALIZED. SPECIFICALLY~ 
WE RECOMMEND THAT 

- COUNSEL BE PAID THE STATUTORY MAXIMUM IN ANY 
CASE WHERE EXCESS COMPENSATION IS vJARRANTED ~ I. E. ~ 
COUNSEL SHOULD NOT HAVE TO AvJAIT APPROVAL OF THE ENTIRE 
CLAIM IN ORDER TO BE PAID AT LEAST THE MAXIMUM; 

ix 

- EXCESS COMPENSATION SHOULD BE PAID AT THE 
PROPOSED MAXIMUM RATE OF $40 AN HOUR; 

- IN ANY PROTRACTED TRIAL EXTENDING OVER SEVERAL 
MONTH~, COUNSEL SHOULD BE PAID AT LEAST THE STATUTORY 
MAXIMUM AT THE END OF EACH MONTH: 

- CLAIMS FOR EXCESS COMPENSATION SHOULD BE TREATED 
LIKE ANY OTHER VOUCHERS; THAT IS, THEY SHOULU NOT BE 
SUBJECT TO APPROVAL OF THE TRIAL JUDGE AND REVIEW BY 
THE CHIEF JUDGE OF THE COURT. IF THE DISBURSEMENT AGENCY 
HAS OUESTIONS ABOUT A CLAIM, THESE MAY BE ADDRESSED TO 
THE TRIAL JUDGE AND THE ATTORNEY, BUT IT IS THE DISBURSE
MENT AGENCY WHICH SHOULD HAVE FINAL AUTHORITY. 

Rec. 4.10. THE $300 LIMIT ON COMPENSATION FOR EXPERTS~ IN
VESTIGATORS, AND OTHER OUTSIDE SERVICES SHOULD BE 
MITIGATED BY PROVISIONS FOR EXCESS COMPENSATION TO EX
PERTS IN APPROPRIATE CASES. PROCEDURES FOR OBTAINING 
PRIOR {\PPRIWAL SHOULD BE SIMPLIFIED AND AUTHORITY THERE
FOR PLACED IN THE PROPOSED D.C. DEFENDER AGENCY. 

The Role of the Public Defender Service 

Rec. 5.1. THE COMMITTEE RECOMMENDS THE EXPANSION OF PDSiS 
CAPABILITY FOR PROVIDING TRAINING AND OTHER SIMILAR 
SERVICES TO THE PRIVATE BAR. 

Rec. 5.2. THE COMMITTEE RECOMMENDS THAT ALL ADMINISTRATIVE 
RESPONSIBILITIES PERTAINING TO THE CRIMINAL JUSTICE ACT 
BE TRANSFERRED FROM PDS TO THE APPOINTED COUNSEL PROGRAM 
OF THE PROPOSED D.C. DEFENDER AGENCY. 

Rec. 5.3. THE STAFF OF THE PUBLIC DEFENDER SERVICE SHOULD BE 
ENLARGED SO THAT THE AGENCY CAN AT LEAST DOUBLE ITS 
CAPACITY TO HANDLE CRIMINAL AND JUVENILE CASES IN 
SUPERIOR COURT. 

Rec. 5.4. THE COMMITTEE RECOMMENDS THAT THE PUBLIC DEFENDER 
SERVICE, AS A DIVISION OF THE PROPOSED D.C. DEFENDER 
AGENCY, SHOULD CONTINUE TO FUNCTION IN THE FEDERAL COURTS 
IN THE DISTRICT OF COLUMBIA; A SEPARATE FEDERAL PUBLIC 
DEFENDER ORGANIZATION SHOULD NOT BE ESTABLISHED. 
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Ensuring Quality Representation 

Rec. 6.1. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY ESTABLISH CERTIFICATION STANDARDS AND CO
COUNSELING ARRANGEMENTS FOR NEW ATTORNEYS SEEKING APPOINT
MENTS TO CJA CASES. 

Sec. 6.2. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY ESTABLISH A SYSTEM FOR MONITORING THE 
PERFORMANCE OF CJA COUNSEL AND DEVELOPING SEPARATE CJA 
ATTORNEY PANELS WHEREBY ASSIGNMENTS TO JUVENILE, MISDE
MEANORs AND FELONY CASES WOULD BE MADE ACCORDING TO 
COUNSEL'S ABILITY AND EXPERIENCE. 

Rec. 6.3. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY ESTABLISH AND ENFORCE MAXIMUM CASELOAD 
STANDARDS TO ENSURE THAT CJA COUNSEL ARE NOT OVER-EX
TENDED AT THE EXPENSE OF QUALITY REPRESENTATION. 
CURRENT PDS CASELOAD STANDARDS SHOULD BE USED AS A 
GUIDE. 

Rec. 6.4. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY DEVELOP TRAINING PROGRAMS IN CRIMINAL 
LAW, PROCEDURE, AND EVIDENCE FOR ALL ATTORNEYS TAKING 
CJA CASES. ATTENDANCE AT TRAINING SESSIONS SHOULD BE 
VOLUNTARY DURING THE FIRST TWO YEARS OF OPERATION, BE
COMING MANDATORY THEREAFTER. 

Rec. 6.5. EFFECTIVE MACHINERY FOR HEARING AND RULING ON 
COMPLAINTS AND GRIEVANCES AGAINST ALL APPOINTED ATTORNEYS 
SHOULD BE ESTABLISHED WITHIN THE PROPOSED D.C. DEFENDER 
AGENCY. 

Rec. 6.6. THE COMMITTEE RECOMMENDS THE ADOPTION OF A PILOT 
PROGRAM FOR SELECTION OF COUNSEL BY INDIGENT DEFENDANTS, 
INVOLVING 10% TO 15% OF ALL DEFENDANTS ELIGIBLE "FOR 
APPOINTED COUNSEL, WITH A VIEW TO TESTING THE FEASI
BILITY AND DESIRABILITY OF THE CONCEPT. 

• 1 

- ; 

- , 
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II ADMINISTRATION OF THE CRIMINAL JUSTICE ACTS 

AI COVERAGE OF THE CRIMINAL JUSTICE ACTS 

Prior to September 3, 1974, the federal Criminal Justice Act 
1/ 

(18 U.S.C., Section 3006ATwas the governing statute for both the 

local and federal courts in the District of Columbia. The refusal 

in early 1974 of the Judicial Conference to support any further 

payments under the federal Act to counsel representing defendants 

and respondents in D.C. Code cases led to the enactment of an ex

clusively local statute, P.L. 93-412 (D.C. Code, Section 11-2601 
2/ 

et ~.T CJA representation in Superior Court and the D.C. Court 

of Appeals is now funded out of the D.C. Government budget, while 

CJA representation in District Court and the U.S. Court of Appeals 

continues to be paid for out of appropriations for the federal 

judicial system. 

The federal Act provides compensation to counsel representing 

indigents charged with felones or misdemeanors (other than certain 

petty offenses) or with juvenile delinquency by the commission of 

an act which, if committed by an adult, would be such a felony or 

misdemeanor. It provides representation for parole and probation 

violators, for persons in custody as material witnesses, and for 

17 See Appendix B. 

fj See Appendix C. 

• .. 
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persons seeking collateral relief under 28 U.S.C., Section 2241, 

Section 2254, or Section 2255 and 18 U.S.C., Section 4245. And it 

provides representation for any indigent for whom the Sixth Amend

ment requires the appointment of counselor for whom, in a case in 

which he faces loss of liberty, any federal law requires the appoint-

ment of counsel. 

The new 10~a1 Act pays for CJA representation in the same, or 

similar, categories to those outlined in the federal statute. 

However, coverage has been expanded to include several types of 

cases hitherto unmentioned in the federal Act: extradition of 

fugitives from justice, commitment of mentally ill persons while 

serving sentence, hospitalization of the mentally ill, and juve

niles alleged to be in need of supervision. 

The most significant advance in the local Act, however, is 

its responsiveness to the landmark decision of Argers;nger v. 

Hamlin, 407 U.S. 25 (1972) which held that "absent a knowing and 

intelligent waiver, no person may be imprisoned for any offense, 

whether classified as petty, misdemeanor, or felony, unless he 

was represented by counsel at his trial. 1I The statute reads in 

relevant part as follows: 

The Joint Committee on Judicial Administration 
shall place in operation ... in the Distri~t of 
Columbia a plan for furnishing representatlon to 
any person in the District of Columbia who is un
able to obtain adequate representation -

(1) who is charged with a felony, or misde
meanor or other offense for which the Sixth Amend-

. t· 

,-. t. " 

j ... : 

l-~ 

I ~~' 

",t"' 

3 

ment to the Constitution requires the appointment 
of counselor for whom, in a case in which he 
faces loss of liberty, any law of the District of 
Columbia requires the appointment of counsel. 3/ 

On its face, the above language calls for appointment and 

payment of counsel to anyone representing an indigent defendant 

charged with a D.C. Code or other offense involving loss of 

liberty. In practice, however, the new Act has not been so broadly 

interpreted. Superior Court continues to limit CJA coverage to 

offenses prosecuted by the U.S. Attorney, excluding all pettyof

fenses (other than juvenile matters) prosecuted by the D.C. Corpo

ration Counsel. The magnitude of this exclusion is apparent when 

one realizes that the Corporation Counsel prosecutes close to 150 

criminal offenses (excluding traffic Violations) under the D.C. 

Code, Police Regulations, and other municipal regulations for 

which a jail sentence may be imposed. Calendar year 1974 sta

tistics for the 17 criminal and traffic offenses most frequently 
4/ 

papered- by the Corporation Counsel indicate that the number of 

cases deemed noncompensable is well in excess of 30,000: 

~ D.C. Code, Section 11-2601. 

4/ Papered cases are those cases where formal charges are filed 
either by information or complaint. 

.. 
'.- ." .... ·-··v·- ",~~ • 'jij ;~''''j'''::;rr-~']j~'''''W''~~~_';~!:'~9.~\.''~'< :~-'~'"'-~-::'" ... ~;::c.t:7.::¢:~~~~~~~.z:~~'" 
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Table I - Seventeen Offenses Most Frequently Papered 
By the D.C. Corporation Counsel in 1974. §/ 

Maximum 
Jail 

Type of Offense Sentence 

Number 
of 
Cases 

ABC Violations 1 year 245 
(D.C. Code, Section 25-109(a)&(b) 

Disorderly Conduct 
(D.C. Code, Section 22-1107) 
(D.C. Code, Section 22-1121) 

Drinking in Public 
(D.C. Code, Section 25-128) 

False Report to Police 
(D.C. Code, Section 4-150(a)) 

Indecent Exposure 
(D.C. Code~ Section 22-1112) 

Tampering 
(P.R. Art. 25(15)) 

Unregistered Gun 
(P.R. Art. 53(1)) 

Unregistered Ammunition 
(P.R. Art. 53(2)) 

Vending without License 
(D.C. Code, Section 47-2336) 

Wage Payments 
(D.C. Code, Section 36-607) 

Welfare Fraud 
(D.C. Code, Section 3-216) 

Driving while Intoxicated 
(D.C. Code, Section 40-609(b)) 

90 days 2,342 

90 days 146 

30 days 33 

90 days 86 

10 days 301 

10 days 958 

10 days 915 

90 days 63 

90 days 345 

1 year 185 

6 months 1,354 
(lst offense) 
1 year (2d offense) 

5/ Statistics obtained from Chief Deputy Clerk, D.C. Superior 
Court Criminal Division. 
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Type of Offense 

Leaving after Colliding 
(D.C. Code, Section 40-609(a)) 

Property Damage 

Personal Injury 

No D.C. Permit 
(D.C. Code, Section 40-301(d)) 

Operating after Suspension 
(D.C. Code, Section 302) 

Reckless Driving 
(D.C. Code, Section 40-605(a)) 

Speeding 
(D.C. Code, Section 40-605(a)) 

Maximum 
Jail 
Sentence 

30 days (lst 
offense) 
90 days(2nd 
offense) 

Number 
of 
Cases 

315 

6 months(lst 61 
offense) 
1 year (2nd 
offense) 

90 days 2,878 

1 year 769 

3 months(lst 390 
offense) 
1 year (2nd 
offense) 

90 days 17,962 

Total ---- 29,356 

It can readily been seen on the basis of these statistics that 

Superior Court excludes a vast number of defendants a sUbstantial 

majority of whom are indigent from coverage under the Act .. The 

reason for continued ~xclus;on of offenses tried by the Corporation 

Counsel is, of course,largelyfinancial. The question now raised, 

however, is whether Superior Court's policy is not in direct viola

tion of the requirements of the D.C. Criminal Justice Act. 

, 
=--=---=._=""---=--=" =---=·-.. -.... '.' ......... ~.-·'"'.,,-_ .... Q._ ... ·_ .. ;_.I1 .... n~·· .... Bt·Oii.'i~ !iii .. T;~u~i!;;;i·" '-i\iiil~···'ii:~d'5R:?wiHsi!it~j~~:='~:"-~~~:::'; ::£;;~~7 .. ,~tl 
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B, STANDARDS OF INDIGENcY 

Early in the morning of presentment or arraignment, defendants 

in Superior Court are interviewed in the cellblock by the CJA 
6/ 

Coordinator - or his assistants as to their financial status. If a de-

fendant's income or assets fall below a certain minimum, he or she 

will be deemed eligible for representation by a CJA or PDS attorney. 

If the defendant's income or assets are slightly above the minimum, 

a further inquiry is made to determine eligibility and a contri-

bution order mayor may not be entered requiring the defendant to 
7/ 

make partial payment directly to counsel.-

Various factors are taken into account in the determination of 

eligibility: employment status, weekly or monthly take home pay, 

other income, maritial status, number of dependents, cash on hand, 

and property. For example, if a defendant is a single individual, 

he or she is accorded a minimum living allowance of $52 a week, 

while a defendant with five dependents is allowed a minimum living 

allowance of $165. Depending on weekly income and other assets, a 

defendant mayor may not qualify for full or partial coverage under 

the Criminal Justice Act. 

It is inevitable that the procedures for determining CJA eli-

§7' The CJA Coor~i~ator admini~ters the appointed counsel program 
under the supervls10n of the Dlrector of the Criminal Justice Act 
program.and in coordination with Superior Court judges. See Sec. II 
B . (3), 1 nfra . 

7/ This is a formal order of the court signed by the arraignment 
judge and the defendant. 
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gibility are less than thorough, given an average of 50 lockup 

cases arising each day and the fact that interviews must be con

ducted quickly and at a time early in the morning when verification 

of information is nearly impossible to make. 

Standards for eligibility are not followed religiously and de

terminatiorsare often made on the basis of impressions wh'ich are 

not necessarily inaccurate. But it is nonetheless clear that the 

system is potentially open to abuse in that defendants could under

state their income and not be subject to verification. However, the 

Committee did not encounter any specific instances of abuse and, 

thus, has concluded that this problem is overstated, if it exists 

at all. 

In District Court, the eligibility determination is made by 

the U.S. Magistrate in open court and on the record. Because the 

number of presentments on any given day in District Court is so 

small, there is ample time to verify the defendant's information. 
8/ 

In fact, the Bail Agency's report- - which is usually quite ex-

haustive on the defendant's background - is generally available 

to the Magistrate at the time of the eligibility hearing. By 

contrast, Bail Agency reports are not yet prepared by the time of 

the eligibility interviE~ws in Superior Court. 

On balance, the Committee has concluded that existing proce-

~ The D.C. 8ai~ Agen:y is responsible for preparing reports to as
slst.the courts ln maklng bail determinations. See D.C. Code 
Sectlon 23-1301, et s~. ' 
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dures for determining eligibility are not an area of great con

cern. Admittedly, the system is less than perfect. But es

tablishing the necessary administrative machinery to determine 

defendant's income and assets with exactitude \~ould probably be 

more costly than the resulting marginal improvements would be 

worth. However, it is clear that the standards for eligibility 
9/ 

are in need of revision. The weekly minimum living allowances-

(i.~., $52 for single individuals, $77 for individuals with one 

dependent, on up to $275 for individuals with ten dependents) 

were set in 1971. Since that time, the Consumer Price Index for 

Washington, D.C. has gone from 123.5 in August 1971 to 156.1 in 
10/ 

November 1974 - an increase of 20.5%--. The trend is continuing 

and no concomitant effort has been made to raise the minimum 

living allowances to keep pace with the rate of inflation. As a 

consequence, many defendants whose take-home pay exceeds these 

minimum figures and yet whose standard of living is the same as 

or below that of 1971, are deemed ineligible or only partially 

eligible for appointed counsel. Increasingly, contribution orders 

(See Sec. I.G.(l)(c), infra) are entered which defendants are 

simply unable to pay. 

9/ Applicable to both Superior and District Courts. 

10/ Bureau of Labor Statistics, U.S. Department of Labor. 
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C I APPOI NTMENJ AND REMOYAL OF COUNSEL 

(1) Superior Court 

Admission to the D.C. Court of Appeals and, thus, member

ship in the District of Columbia Bar, is the only qualification 

that counsel must meet in order to take CJA appointments in 

Superior Court. Counsel is automatically placed on the Court 

panel upon registration with the CJA Coordinator's office. 

If counsel wants a CJA appointment on any given day, he or 

she calls the CJA Coordinator in the morning and will be assigned 

one or more cases scheduled for presentment or arraignment that 

afternoon. Assignments are usually made following a conference 

between the CJA Coordinator and the arraignment judge. 

Judges who had arraignments during the past year and a half 

were questioned in detail about their appointment practices. All 
! 

but two of the nineteen judges answering this portion of the 

questionnaire indicated that they were generally familiar with the 

legal abilities of the attorneys signed up to take CJA appoint

ments on any given day. However, nearly half of them also stated 

that they frequently relied on the judgment of the CJA Coordinator 

when deciding which attorneys should be assigned to particular 

cases. One of the judges openly acknowledged that he lets the CJA 

Coordinator make ~he assignments and exercises a veto power only 

in 

In 

those instances where he considers counsel to be "incompetent 

practice, therefore, the CJA Coordinator appears to exercise 
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considerable influence over appointments. 

Twelve judges stated that there were occasionaHy days when 

they were dissatisfied with either the number,or quality of attor

neys available for appointments. Thei'r responses to this problem 

varid considerably: six said they would i:all in additional attor

neys from POS or the so-called Uuptown,1 bar; five said their usual 

practice was to assign more cases to a single attorney than they 

normally like to do; and four stated that they assigned stand-in 

a ttorneys and conti nued cases to anothe}' day for appoi ntment of 

permanent counsel. There was some overlap in these answers, with 

a few judges indicating that they took two or all three of the 

above steps, depending on the situat,"on. All the judges inter-

viewed stated that they usually tried to match cases to counsel's 

ability. Nevertheless, there was a frank acknowledgement on the 

part of many that they often had no alternative but to appoint 

attorneys they considered incompetent to misdemeanor cases, either 

because there were too many cases and too few attorneys or because 

of the difficulty of refusing appointments to attorneys sitting 

before them in arraignment'court. 

The vast majority of the CJA Practiti0ners interviewed stated 

that they had no objections to judges making apPointments. Ohly a 

few indicated th t " a some Judges were unfair or tended toward favor-
itism. This lt resu is not surprising. Judges usually seek out 

the competent attorneys for the more d,"ff,"cult' cases, while the 
relatively less competent attorneys "11 st, manage to get appoint-

I 
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ments to misdemeanors and simple felonies. Everyone gets some

thing, although it may not always be precisely what he or she 

1 i kes. 

However, what judges and attorneys say about the appointment 

of counsel does not really answer the central question: Do judges, 

in fact, make sure .that cases are assigned according to counsel's 

ability? Figures compiled by the Public Defender Service (PDS) 

covering the period April 1, 1973 through March 31, 1974 suggest 

otherwise. Eleven attorneys who are frequently mentioned by 

judges and attorneys alike as being either incompetent or un

interested and overloaded with cases were appointed to a total of 

657 felonies, 576 serious misdemeanors, and 60 less serious mis-
11/ 

demeanors-- about 8.6% of the entire criminal docket for that 

year. One of these attorneys had 113 felones and 86 serious mis

demeanors. Another had 156 felonies and 50 serious misdemeanors. 

It should be noted, however, that judges occasionally appoint new 
12/ 

counsel after indictment.-- These figures raise serious questions 

as to whether judges in fact match competent counsel and cases. 

Viewed from the relevant perspective - namely, effective repre-

sentation - it is difficult not to conclude that there are at 

least some judges in some cases who show insufficient regard for 

11/ Serious misdemeanors are defined as those offenses carrying 
maximum penalties of six months to a year; less serious misde
meanors carry maximum penalties of less than six months in jail. 

~ See (3), infra. 
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defendants' Sixth Amendment rights when appointing counsel. 

Appointments in juvenile cases are handled somewhat differ

ently. Attorneys wanting juvenile cases indicate which days they 

are available and, as the cases come up, either the CJA Coordina-
13/ 

tor for the Family Division or the hearing officer-- appoints 

counsel to the cases, .. The Judge's approval is a perfunctory for

mality and the decision of the CJA Coordinator is rarely over

turned. 

(2) District Court 

In order to qualify for CJA appointments in District Court, 

counsel must, of course, first be admitted to practice there and 

thon be placed on the Court's CJA panel upon the approval of the 

entire bench of District Court judges. 

Appointments are made by one of the three Magistrates who 

presidesover all initial stages of a case through arraignment. 

District Court judges do exercise some control over which attor

neys will appear before them. Occasionally, they will instruct 

Magistrates not to appoint certain attorneys in cases over which 

they will preside or ask Magistrates to remove one attorney and 

replace him or her with another. 

A few of the practitioners interviewed raised objections to 

this system. Since Magistrates preside over baii hearings at 

13/ Court employee. 

.....<:; .. 

~"r 

• '1 

~ 

13 

presentment, the point was made that counsel's vigorous repre

sentations on bond could, and occasionally do, antagonize the 

Magistrates, thus cutting counsel off from appointment to future 

cases. Similarly, judges may deny appointments to attorneys who 

file "too many" motions or' otherwise slow down the court's calen-

dar. In short, some attorneys expressed the view that counsel 

may pay a severe price for vigorous representation, at least be

fore some Magistrates and judges, and that this, as a minimum, 

tends to dampen counsel's ardor 1n behalf of his or her client. 

(3) Removal of Counsel 

Judges have broad discretion under the local and federal Acts 

"in the interests of justice, (to) substitute one appointed counsel 
14/ 

for another at any stage of the proceeding.lI-- However, our in-

terviews with Superior Court judges and practitioners indicate 

that the power of removal is exercised sparingly. Only in the 

most egregious instances of incompetence do judges remove counsel 

during trial, and usually only after first requesting counsel to 

voluntarily withdraw from the case. Most judges, however, will 

remove counsel before trial on motion by counsel because of poor 

attorney-client relationship. Not ali judges will honor de-

fendants' requests for removal of counsel and there are no extant 

guidelines as to what constitute legitimate reasons for removal. 

14/ D.C. Code, Section 11-2603 (1974); 18 U.S.C., Section 3006A(c). 

---.-'-- .... 
" 
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Many judges use the removal power as a device for getting better 

counsel into a case after preliminary hearing. This is commonly 

done just after indictment when the case has been assigned to a 

felony judge, or when a judge on reassignment inherits a prior 

judge's. felony docket. Those judges who frequently take this 

step justify it as an exercise of their responsibility to ensure 

that defendants get effective representation. Since old counsel 

is removed and new counsel apPointed at the very early pre-trial 

stage of a case, potential damage to the defendant is minimal. 

Although the Committee has encountered few complaints from 

attorneys, the potential for abuse of the removal power remains. 

The statutory authority is extremely broad and the term "interests 

of justice" correspondingly vague. Arguably, more stringent 

standards for removal should be established to ensure that judges 

do not abuse the power and do not intrude unduly into the attor

ney-client relationship. It seems clear that so long as defen

dants have little or no choice in who is appointed to represent 

them in the first place, defendants should continue to have the 

option of requesting and obtaining removal of counsel. But whether 

the removal power should be used as a disciplinary device or method 

for weeding out incompetent attorneys remains an open question. 

It may be necessary as long as the system permits incompetent 

attorneys to practice under the Criminal Justice Act - indeed, 

that is its prinCipal justification - but the better long-range 

solution lies in ensuring that inadequate attorneys are not ap-

- ' m"". __ -,," ,," . ,,"',., Ti'." .. '' ... '" ___ _ 
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pointed to CJA cases in the first place. 

To our knowledge, however, no attorney has ever been barred 

from taking CJA cases in Superior Court because of incompetence. 

The only requirement for admission is membership in the unified 

bar, while existing mechanisms for suspension have proved unworkable. 

Since its creation, the Criminal Justice Advisory Board, charged 

with investigating grievances against attorneys, has never suc

ceeded in having an incompetent attorney excluded from CJA 

practice. 

The procedure in District Court for removing attorneys from 

its CJA panel, however, is no better and raises serious questions 

of fairness and due process. Decisions to remove an attorney are 

made in executive session without hearing. If any three of the 

fifteen District Court judges vote to remove an attorney from the 

panel, the attorney's name is stricken. This procedure is clear

ly open to abuse to the extent it leaves removal to the personal 

predilections of a small group of judges. 

D. CJA lIT I LI ZATI ON QF THE NON-VOLUNTEER BAR 

CJA plans of past years have consistently included provisions 

for drafting attorneys to represent indigents in both the local 
15/ 

and federal courts.- The plans have never worked effectively, 

in part because of the heavy reliance that the courts have placed 

15/ See the 1966 and 1971 "Plan for Furnishing Representation to 
Indigents in the District of Columbia." 
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on their volunteer panels and the infrequent occasions on which 

they have sought to dl~aw from the 1 is ts of non-volunteers. Only in 

times of financial crisis - notably during the spring of 1974 when 

the volunteer bar called a strike because of insufficient CJA funding -

has Superior Court tried to revive the non-volunteer panels. 

The 1974 experience with drafting non-volunteer counsel was 

instructive in several important respects. The list of counsel -

mair.tained by PDS pursuant to the 1971 CJA plan - had been drawn up 

several years before and had not been.kept up to date, inasmuch as the 

courts had indicated to the agency that they were unwilling to utilize 

drafted attorneys. As a consequence, the list was unreliable and 

only partially reflective to the bar as a whole. It had to be supple

mented with a random selection of some 800 attorneys drawn from the 

membership list of the D.C. Bar. 

In all, 2282 attorneys were called upon to respond to the crisis 
.. 

in Superior Court. Of this number, 990 (43%) appeared, with each taking 

at least one appointed criminal or juvenile case. No information is 

available as to \'/hy such a large number of attorneys failed to respond 

to the Court's call. However, it is clear that a sUbstantial number 

Cif maiTfl1gs went astray because of changed addresses, retirements, and 

the likE!'. The e:'xte:l1t to ~/hich the non-response was attributable to 

the Ulicartairitfes Q:f' payment or simple refusal to cooperate is diffi

cttlt: to :My.'. In any event, SUperior Court has' since al:iandoned use 

(j'f' ·rt~. r1dl1'-vbl uniie.ey" panel and PDS no longer ma i nta ins ali s t for the 
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Court. 

Non-Volunteer Survey 

As part of our research, the Committee selected a list of 50 

non-volunteers drafted to represent indigents during the week of 

April 22-27, 1974. We reached 35 of them for personal interviews, 

focusing our questioning on five main areas~ (1) the number of 

cases handled and their disposition; (2) the financial impact the 

draft had upon attorneys and their experience with the voucher 

system; (3) the extent of support services provided and needs for 

improvement; (4) their willingness to accept future court appoint

ments; and (5) improvements necessary to make appointments more 

acceptable. Our findings are as follows: 

(1) Number of Cases Handled and Dispositions 

The thirty-five attorneys were appointed to twenty felonies 

and eighteen misdemeanors. These cases were disposed of in the 

following manner: 

First Offender Treatment (misdemeanors) 

Dismissed at Preliminary Hearing 

Dismissed for other reasons 

No Papered 
Nolle Prosequi 
Motions Granted 

Assigned to Other Counsel 

Guilty Pleas 

Awa iti ng Tri a 1 

Awaiting Action of Grand Jury 

5 

3 

4 
6 
3 

6 

9 

1 

1 
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Out of those "assigned to other counsel," four were cases 

that attorneys thought would go to trial. When funds became 

available in. May, these attorneys requested that the court appoint 

"volunteer" counsel to handle these cases. 

(2) Financial Impact and Submission of Vouchers 

Four of the attorneys questioned indicated that the draft 

had a substantial financial impact on their private practice. 

These were attorneys from one or two-person firms assigned to 

re 1 a ti ve ly comp 1i ca toed cases. 

Only six of the thirty-five had submitted vouchers at the 

time of the. i ntervi ::\I/S • Three of the attorneys submi tti ng 

vouchers had been raid. T\,IO were paid in full; one was given 

partial payment on two vouchers sUbmitted. Twenty-seven attorneys 

indicated that tt.ey had not, and would not, submit vouchers to the 

Court. The reasons for not submitting vouchers varied. But the 

two most frequently offered reasons were that (1) it would take 

too much time to fill out the voucher because the form was too 

complicated (10 attorneys), and (2) the attorney worked for a 

large law firm which \'/as willing to assume the cost of representa

tion (5 attorneys). i;ihile funds should be available to pay these 

attcrneys for their time, this survey suggests that some lawyers 

wi 11 vi ew their appointments as ,Pro bono work wh; eh, ; n tur,n, 

could resu1t in S0:::e savings to the system. 

(3) PriorE%~~?iien~,artd Support Systems 

The att~~a~y§ Ort 6~~ list were, for the most part, older 
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members of the bar. Only three had been in practice for less 

than ten years, and twenty-one had been appointed to criminal 

cases in prior years. These attorneys estimated that they had 

handled the following number of criminal cases: 

No. of Felonies 

No. of Misdemeanors 

No. of Juvenile eases 

9 had 1 to 5 8 had more than 5 

6 had 1 to 5 4 had more than 5 

7 had 1 to 5 3 had more than 5 

Some attorneys gave multiple answers in the above categories. 

Eight indicated that they had no prior experience in handling 

criminal' or juvenile cases. 

As to their most recent trial experience, seven attorneys 

stated that they had had a criminal trial in the past year, five 

that they had had one in the last five years, and five that they 

had had one more than five years ago. Nine said they had had a 

civil trial in the past year, and one stated that he had handled 

a civil trial between one and five years ago. 

l4hile only seven of the thirty-five attorneys interviewed in

dicated that they were familiar at the time of appointment with 

Superior Court procedures, no one felt unduly handicapped by this 

lack of familiarity. All the attorneys interviewed stated that 

they could, and did, learn how to shepherd a case through the 

system and were able to obtain the substantive knowledge requisite 
'16/ 

to providing effective representation.--

16/ See Rec. 2.2. and supporting commentary where judges' expe
rience with the performance of non-volunteers is discussed. 
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(4) Availability of Support Services 

Many attorneys mentioned the information on Superior Court 

procedures put out by PDS as helpful, although some felt that more 

printed information should be made available. Nineteen of the 

questioned attorneys sought the help of PDS and most of them ex

pressed strong satisfaction with the assistance given to them by 

the agency. However, three attorneys mentioned that they had 

difficulties in getting the necessary investigatory services, 

while two said they had pl"Dblems reaching a PDSattorney who could 

answer their questions. One indicated that lIinformation could 

have been better.n 

Other than the above prnDle:::s" '±wo attorneys indicated only 

paring motions to suppress a~:j taw-:hrg a defendant admitted to St. 

E1 i zabeths Hospital for Dervt.au e~l.:2:":iil:Tat]O~. 

Twelve of the attorneys hadi attemite:d the Criminal Practice 

Institute of the Young Lawyers Section of the D.C. Bar Association 

and/or training seminars sponsored by PDS. Fourteen attorneys in

di cated that they woul d be will i ng to attend semi nars and trai n

ing programs in the future. The suggestions as to what should be 

covered in these training sessions concentrated on the basics of 

criminal practice: ~'R., motions practice, general orientation, 

and Superior Court procedure. 

Twenty-one attorneys indicated that they were unwilling to 

attend training programs, stating by way of explanation that cri-

--' 
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minal law was not their legal speciality and that they did not 

have the time to attend weekend training seminars. Ten attorneys 

out of these twenty-one said they would like to receive training 

materials from the training programs to study on their own, thus 

eliminating the confined time element of a weekend institute. 

(5) Willingness to Accept Court-Appointed Cases 

Twenty-five of the thirty-five attorneys interviewed in

dicated a willingness to take CJA appointments in the future. 

Again, their reasons varied. Many thought it was a responsibility 

of the bar to accept indigent cases and some indicated that they 

simply enjoyed trying criminal cases. Seven of these twenty-five 

attorneys were willing to take two or more cases R year. The rest 

thought that one per year was an appropriate number. 

Ten stated that they were unwilling to take CJA cases. 

Reasons cited for this were: (1) lack of experience; (2) a feeling 

that the attorney had done his share over the years and that 

younger members of the bar should assume the burden; (3) inade

quate pay given the amount of work involved; and (4) a desire for 

freedom of choice in selecting the kind of ~ bono work an attor-

ney would do. 

(6) Improvements Necessary to Make Appointments More Accept
able 

In response to Questions 13 and 14 - IIWhat could the 

Court and the United States Attorney do to ease the task?1I and 

IIgeneral comments" - twenty-six attorneys listed court inefficien-
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cy and waiting time as the matters most in need of improvement. 

Attorney after attorney recounted hours of waiting at various 

stages in the process of his case. Seven attorneys also mentioned 

lack of cooperation from the U.S. Attorney's Office and particu

larly objected to long waits for conferences where appointments 

had been set up ahead of time. Four attorneys mentioned the in

sufficient advance notice for appearance. Other comments were: 

(1) judges should not appoint counselor rule on vouchers as these 

create conflicts of interest; (2) judges should not cut vouchers; 

(3) appointments should be distributed equitably throughout the 

bar; and (4) a court liaison officer should be appointed to direct 

and assist counsel. 

(7) Conclusions from the Survey 

Conclusions drawn from this survey must, of course, be 

viewed in perspective, given the large number of attorneys who 

did not appear and the fact that our sample was taken from those 

who did. Indeed, no reliable conclusion can be reached solely on 

the basis of the survey as to the willingness of the bar as a 

whole to take CJA appointments. However, we do think the survey 

points up at least some of the improvements that must be made if 

a non-volunteer appointment system is to be workable. Specifical

ly: 

- A much larger, up-to-date, list of attorneys embracing 

the entire practicing bar in the District of Columbia should be 

drawn up to ensure that all qualified attorneys are considered 
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17/ 

for appointments--. Many of those attorneys who were interviewed 

felt that the burden was unfairly placed on those who had taken 

CJA cases before and not on recent members of the bar or those 

who, for one reason or another, were not on PDS's list of non-

volunteer attorneys. 

- If non-volunteers are to be drafted, appointments should 

be distributed equitably throughout the bar. No one attorney 

should be asked to take more cases than any other unless he or 

she volunteers to do so, and special consideration with respect 

to timing of appointments should be given to the financial and 

other problems faced by sole practitioners or small firms when 

receiving CJA appointments. 

- A ~taffed and well-coordinated system should be estab-

lished to prepare and distribute relevant information about court 

procedures and developments in the criminal law, to assist C0un

sel in obtaining investigative and expert services, and, general

ly, to answer counsel's questions and otherwise direct them 

through the criminal process. 

- Training programs and seminars - currently conducted by 

the Youn9 Lawyers Section of the D.C. Bar Association and by PDS -

should be encouraged, expanded, and funded, at least partially, 

by the criminal justice system. Materials prepared for these 

programs should be made readily available to practitioners who 

17/ See Recs. 2.1 and 2.2, infra. 



24 

need and want them, but who cannot attend training sessions. 

Finally, steps should be taken by the courts - Superior 

Court in particular - to reduce the amount of time spent in 

waiting for court proceedings. This is a problem faced by all 

attorneys practicing criminal law, but is most acutely felt by 

non-regulars who are tied up with only one case at a time and, 

thus, do not have the options of regulars who often have several 

criminal matters that can be scheduled on one court day. For in

stance, staggered scheduling of misdemeanor motion hearings, of 

preliminary hearings, and the like, rather than ordering all coun

sel to appear at the same time, could do much to alleviate the 

situation. 

E, ROLE OF LAW STLIDENTS IN PROVIDING DEFENSE SERVICES 

(1) Scope of Clinical Programs 

Since the establishment in 1972 of Rule 46 III(a)-(e) of the 

D.C. Court of Appeals and the parallel Superior Court Criminal Rule 

44-I (f)(hereinafter the liS tudent practi ce rul e") whi ch permits thi rd 

year law students to handle misdemeanor cases, students have assumed 

a growing share of the burden of representing indigent defendants and 

respondents in Superior Court. By the close of 1974, students were 
18/ 

representing approximately 2664 persons a year. 

There is no student practice rule fn District Court. However, 

18/ It has been estimated that the U.S. Attorney currently initiates 
about 12,000 misdemeanor cases each year. 
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pursuant to Rule 20, the U.S. Court of Appeals permits third year 

students in accredited law school programs to handle criminal appeals 

on behalf of indigent appellants. At present, only Georgetown con

ducts an Appellate Litigation Seminar in the U.S. Court of Appeals. 

Faculty members are designated as "attorneys of record" and submit 

vouchers for the representation provided by them and their students. 

Reimbursements under the federal Criminal Justice Act are used to de-

fray the costs of running the seminar. 

Each of the six law schools in D.C. participate in clinical pro

grams established pursuant to the student practice rule of the local 

courts. Antioch, Georgetown and Howard conduct clinics of their own. 

American, Catholic, and George Washington University law schools par

ticipate in a consortium program called D.C. Law Students in Court. 

In all, there are approximately 150 third year students currently 

handling criminal and juvenile cases in Superior Court. A description 

of these programs follows: 

Antioch Law School, Criminal Division 

Description of program: 1st, 2nd and 3rd year law studen~s 
all participate in this program, with 1st year students In
vestigating cases and interviewing clients, 2nd year stu
dents preparing motions, and 3rd year students certified 
under the student practice rule handling misdemeanors. Six 
full-time and one-part time faculty member supervise the 
clinic. Supervisors become "attorneys of record," but 3rd 
year students actually try misdemeanors and assist super
visors with assigned felony cases. Twenty-five third year 
students are currently certified to try misdemeanors. 

Number of cases handled: 233 misdemeanors, III 
juvenile, and 42 felony cases in 1974. 

Savings to the system: $34,400 (at $lOO/case, 
excluding felonies). 
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Law School contribution --- $71,000 
L.E.A.A. ------------------ $29,000 19/ 
Other --------------------- $50,000 

Prospective funding: Same sources as in 1974-75. 

Georgetown Criminal Justice Clinic - D.C. Division 

Description of the program: This clinic is staffed by 
three full-time faculty members, one Adjunct Professor, 
and two Georgetown Legal Interns. Faculty membe~s.are 
responsible for the academic component of the cllnlC 
which consists of orientation sessions and classes on 
evidence and criminal law. The Legal Interns are re
sponsible for seminar sessions on trial tac!ics and 
supervision of students in court. Twenty-flve.stud~nts 
provide representation for indigents charged wlth mlS
demeanors. 
. 

Number of cases handled: 452 for academic year 1973-74 

Savings to the system: approximately $45,200 (@ $100/ 
case) 

Present funding: Georgetown University Law Center is 
presently funding the entire program 
at an approximate cost of $52,000. 

Prospective funding: This clinic is no longer eligible 
for L.E.A.A. funds and the law 
school is committing $57,500 to the 
program for academic year 1975-76. 

Description of the program: This program includes 
training in defense, prosecution, and correctional work. 
Of interest here is the work done by third year law stu-

127 Ihe Office of National Scope Programs of the Law Enforcement 
Assistance Administration, U.S. Department of Justice, has discre
tionary grant funds to support training programs in the area of 
criminal justice. 
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dents drawn from various law schools across the country, 
including D.C. area law schools. Twenty-five students 
participate in a totally clinical half-year program and 
all are required to represent indigent misdemeanants. 
Students receive intensive academic orientation at the 
beginning of the program and weekly classes in trial 
tactics and substantive law. Three graduate interns, 
admitted to practice in D.C., handle felony and misde
meanor cases. 

Number of cases handled: 773 (excluding graduate interns) 

Savings to the system: $77,300 (at $100/case) 

Present funding: L.E.A.A. ------------------- $223,222 
Georgetown University ------ $ 39,543 

(It must be noted that this amount al-
so pays for a legal intern program 
and other activities not involving 
defense work) . 

Prospective funding: Georgetown has a pending applica
tion with L.E.A.A. for academic 
year 1975-76 in the amount of 
$343,189. In December, 1975 this 
clinic will receive its last 
funding from L.E.A.A. 

Georgetown Juvenile Justice Clinic 

Description of the program: This program is staffed by 
two faculty members, an Adjunct Professor and a graduate 
intern. Twenty students in this clinic represent juve
niles in school suspension hearings, delinquency pro
ceedings, supervision and neglect hearings. It is espe
cially in the area of neglect (Not covered under the 
Criminal Justice Act) that this clinic provides essential 
services to the court. 

Number of cases handled: 
June 1973 - May 174 

June - August 1974 

Delinquency ---------- 14 
PINS ----------------- 25 
Neglect -------------- 52 cases 

(100 clients) 
Compact -------------- 22 
Delinquency ---------- 39 
Neglect -------------- 08 cases 

(13 cl ients) 
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Savings to the system: $5,300 for delinquency cases, 
(unknown as to others) 

Present funding: Cafritz Foundation ---------- $34,000 
Georgetown University ------- 10,000 

Prospective funding: Cafritz Foundation ------ $34,000 
Georgetown University $10,000 

Howard University Criminal Justice Clinic 

Description of the program: The Howard clinic is staff~d 
by three faculty members, one of whom teaches an academlc 
component in the second semester for second year students. 
Twenty-three students are presently enrolled in the liti
gation phase of the program which extends into a full aca
demic year. 

Number of cases handled: approximately 400 

Savings to the system: $40,000 (at $100/case) 

Present funding: L.E.A.A. -------------------- $40,000 
Howard ---------------------- $46,000 

Prospective funding: 

D.C. Law Students in Court 

L. LA.A. ---------------- $43,000 
Howard ------------------ $46,000 

Howard's eligibility for L.E.A.A. 
funds will terminate in March 1976. 

Description of the program: This is a program in which 
American, Catholic, and George Washington Universities 
participate. The program is staffed by a Deputy Director 
and a senior staff attorney. These attorneys teach the 
orientation program at the beginning of the academic year 
and weekly class sessions in law and tactics. Students 
are not required to participate for the entire academic 
year, though most students do so. In the 1974 fall se
mester twenty-nine students participated in the program 
and twenty-five will be continuing in the 1975 spring se
mestet. 

Number of cases handled: 201 during 1974 fall semester 
(approx. 400 for entire year.) 
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Savings to the system: $40;000 (at $IOO/case) 

Present funding: Law Schools ----------------- $50,000 
United Fund ----------------- $25,000 
L.E.A.A. (criminal only) ---- $40,000 

Funding is used for both the civil and 
criminal divisions of this clinic. The 
best estimate at the present time ;s 
that the criminal division costs about 
$55,000 a year to operate. 

Prospective funding: The prospects for L.E.A.A. funding 
for the 1976-77 academic year are 
unfavorable. By that time, the pro
qram will have exhausted its three 
year grant maximun, and i ndi cati ons 
are that L.E.A.A. funding will not 
continue. As of now, it appears that 
the participating law schools will be 
either unable or unwilling to assume 
the full costs of the program. 

(2) Quality of Representation 

Superior Court's experience with the student practice rule 

has, on the whole, been excellent. A number of judges who were in

itially opposed to the rule are now its ardent supporters. Indeed, 

of the twenty-four judges we surveyed on this issue, twenty had high 

praise for the diligence and ability of student attorneys. Many 

judges stated that student practitioners conducted thorough investi

gations of their cases and were well prepared on the case law. 

Several mentioned that stUdents were particularly imaginative in ar

ranging for pre-trial diversion and creative sentences. These obser

vations are not surprising. Although law students obviously lack 

trial experience, their relatively low caseloads enable them to devote 

the kind of effQrt to their cases and clients that regular prac-

" 
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titioners are often unable to do because of their high caseloads. 

Moreover, students are supervised by skilled practitioners who can 

assist them in those areas where their skills may be weak. 

The four judges who still opposed the student practice rule 

cited student inexperience and' objected to what they considered 

to be a tendency on the part of students to file frivolous motions, 

to overtry their cases, and to try more cases than necessary. 

However, statistics on the disposition of cases handled by stu

dents do not appear to support these criticisms. For example, of 

the 773 cases handled by Georgetown's L.E.A.A. Clinic, only 26 

were taken to trial and, of these, 14 resulted in acquittals. 

Similarly, students in the Georgetown Criminal Justice Clinic took 

only 13 of ~52 cases to trial, with 8 resulting in ~cquittals. 

Statistics for the other clinics in ,D.C. are roughly comparable. 

On balance, we think it fair to conclude that third year law 

students have proven themselves fully competent to handle misde

meanor cases in Superior Court. In fact, since the establishment 

of the student practice rule three years ago, students have become 

an integral - even necessary - part of the criminal justice system. 

(3) Savings to the System 

The law student contribution to the administration of 

justice has become particularly significant in light of 

Argersinger v. Hamlin, 407 U.S. 25 (1972). (See Justice Brennan's 

concurring opinion in Argersinger wherein he suggests the use of 
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supervised law school clinics as a source of counsel for indigents 

accused of petty offenses). This decision mandates the appoint

ment of counsel in any petty criminal case where incarceration is 

likely. Thus, the courts are now required to appoint counsel in 

cases where judges have hitherto permitted defendants to act ~ 

se. Since Superior Court continues to exclude CJA payments to 

counsel prosecuted by the D.C. Corporation Counsel, the tendency 

has been to appoint students to these cases since they need not be 

paid (but see Sec. (4), infra). For example, roughly 30% of the 

Georgetown L.E.A.A. Clinic's 773 cases fell into this category, 

as did 50% of the Howardls clinicls 200 cases during the 1974 fall 

semester. Thus, although there is no monetary saving to the court 

since counsel is normally uncompensated in these cases, law stu

dents make a substantial contribution by accepting such appoint

ments and thereby enabling the court to carry out its constitu

tional responsibilities. 

It is difficult to determine precisely how much money stu

dents save the court each year. The average CJA payment for a 

misdemeanor case in calendar year 1974 was $131.00, according to 

statistics compiled by the Public Defender Service. Thus, in 

theory, the 2664 cases handled by students in a year would Y'epre

sent a saving of$348,984insofar as the court would have to ap

point and pay CJA counsel if students were unava,·lable. H owever, 

this estimate ignores the high percentage of First Offender 

I 
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Treatment (FOT) and pre-trial diversion cases- handled by stu-

dents which, by their nature~ may involve substant'ially less 

defense work than the average misdemeanor. Also, as noted above, 

students handle a large number of Corporation Counsel-tried cases 

that are uncompensated in any event. Hhen these factors are con

sidered, it may be estimated conservatively that the saving to the 

court is somewhere in the range of $100 per case if students were 

to be compensated -i.'§'" a total of roughly $266,400 each year. 

Given that this is a conservative estimate, students save the 

court at least $266,400 and maybe as much as $348,984 a year. 

(4) Funding the Clinical Programs 

All but two of the law school programs are funded in part 

by L.E.A.A. for a maximum three year period. After this time, the 

law schools must either assume the total cost of the programs, 

find alternative funding, or discontinue them. Even with L.E.A.A. 

support some of the programs have had difficutly making ends meet, 

since L.E.A.A. will not underwrite their entire cost. Adminis

trators of the programs - particularly D.C. Law Students in Court -

are forced to spend a disproportionate amount of their time each 

year soliciting funds to ensure the continued existence of their 

clinics. Indeed, it is no exaggeration to state that some of the 

gQJ These a~e cases where the U.S. Attorney ultimately dismisses 
~~e ~harges lf def~ndants fulfill certain requirements of rehabil
ltatlon and educatl0n within a specified period of time. 
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clinical programs lead a tenuous, year-to-year existence. 

Despite the sUbstantial savings to the system resulting from 

the students practice rule, clinical programs receive no financial 

support under the Criminal Justice Act. There is currently a dis

pute as to whether the legislative history of the new local Act 

calls for inclusion of student clinics in the CJA budget. A num

ber of Congressmen, notably D.C. Delegate Walter Fauntroy and Rep. 

Gilbert Gude, maintain that the legislation was meant to include 

funding for clinical programs. However, Superior Court has taken 

the position that these programs cannot be funded out of CJA ap

propriations because the Act does not provide an appropriate for

mula for doing so and because of the financial difficulties already 
21/ 

faced by the Court in compensatingg regular practitioners--. 

Efforts should be made to resolve the issue. 

F. THE VOUCHER SYSTEM 

(I) Procedures 

The District of Columbia and federal Criminal Justice Acts 

both provide for payment of appointed counsel at public expense. 

The CJA voucher lies at the heart of the system. It works essen

tially as follows: 

When counsel is appointed to represent an indigent defendant, 

21/ Correspondence: letter from Del. Fauntroy to Chief Judge Harold 
Greene dated December 6, 1974, and respons,e from Chi ef Judge Greene 
to Del. Fauntroy dated January 6, 1975. 
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he or she will receive a voucher form shortly thereafter, provided 

that the case is "papered," i.~., a charge is filed, and proceeds be

yond the date of arraignment or presentment. Counsel has sixty 

days from the last court appearance in the case in which to submit 

the completed voucher for approval. Compensation is at the rate of 

a maximum of $30 for in-court time, and $20 for out-of-court time; 

each claim must be substantiated in detail. 

In Superior Court, counsel submits the completed voucher to 

the CJA Coordinator. The Court's Administrative Office then checks 

it for mathematical accuracy and completeness, whereupon it is sub

mitted to a judge for final review and approval. In theory, 

vouchers in cases that went to trial are submitted to the trial 

judge, while all other (i.~., pleas, cases nolle prossed, dismissals) 

are referred to the Judge in Chambers. In fact, non-trial vouchers 

are on occasion referred to the judge who took the plea or presided 

over the last action in the case. After final approval by a judge, 

vouchers then go to the Court's Administrative Office for disburse

ment of checks to attorneys. 

The system is slightly different in U.S. District Court. There 

counsel is appointed by one of the three Magistrates. If the case 

does not proceed beyond presentment or preliminary hearing, or if 

the Magistrate takes a plea or tries the case, the voucher is sub

mitted to the Magistrate for final approval. Not infrequently, new 

counsel will be appointed to a CJA case after indictment, by which 

time the case will be assigned to one of the District Court judges. 
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Whatever the outcome in the case - trial, plea, or dismissal - that 

judge will review and approve the voucher. Thereafter, the voucher 

is submitted to the Administrative Office of u.s. Courts for dis-

bursement of checks to the attorney. 

(2) Superior Court of the District of Columbia 

Counsel who accept CJA appointments generally agree that they 

have encountered far more problems with their vouchers in Superior 

Court than in District Court. Virtually every attorney interviewed 

said that his or her vouchers had,been cut by Superior Court judges 

at one time or another, while only a small minority stated that they 

had ever been cut in District Court. Consequently, the Committee 

decided to focus its analysis on the voucher system as it operates 

in Superior Court. 

(a) Non-Trial Vouchers 

Of the approximately 22,000 or so appointed cases processed 

in Superior Court each year, some 19,000 are disposed of prior to 

trial. Practically all vouchers for these cases are referred to the 

Judge in Chambers, This clearly presents a severe administrative bur

den to the Judge in Chambers who has many other responsibilities beyond 

reviewing vouchers. Aside from the sheer volume of forms to be re

viewed, the Chambers Judge is in an inherently weak position to pass 

on the merits of attorneys I claims. The most commonly-voiced complaint 

of judges was that they have no personal familiarity with the case and, 

thus do not know whether claims for in-court time, much less claims , '. 
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for out-of-court time, are accurate and legitimate. Indeed, of 

the fifteen judges who have sat as Judge in Chambers during the 

past year and a half, el even answered "no "when as ked if they coul d 

give proper consideration to the merits of each voucher; one of 

the eleven frankly acknowledged that he never touched the stack of 

vouchers before him because of the administrative problems in

volved. Even the four judges who stated that they could give 

proper consideration to the merits of each voucher neverthel~ss 

acknowledged that it was difficult and time-consuming to do the 

job well . 

A large majority of the CJA attorneys interviewed stated that 

their non-trial case vouchers were cut more frequently than their 

vouchers in cases which went to trial. This is borne out, at 

least partly, by the results of the voucher-cutting analysis con

tained in Table II, infra. Furthermore, attorneys said that they 

were rarely, if ever, informed as to what was cut and why it was 

cut. Some voiced a concern that certain judges did not, in fact, 

II rev iew" their vouchers individually but, instead, applied an 

across-the-board percentage cut. 

(b) Trial Vouchers 

Many of the difficulties involved in reviewing non-trial 

vouchers do not arise when a judge must approve a voucher for a 

case where he or she presided at trial. Obviously, the judge is 

at least generally familiar with the case, knows what motions were 

filed, how many witnesses were called, and hOVl long the case took 
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to try. Most judges, in fact, keep reasonably careful records for 

each case in their log books and on case cards and, thus, can 

check voucher claims against their own records. However, all the 

judges interviewed acknowledged that out-of-court time is diffi

cult, if not impossible, to verify and some were frankly skeptical 

that attorneys do all the work they claim. 

It is clear from interviews with both judges and CJA attornEYS 

that trial vouchers are frequently cut despite the somewhat better 

time records that judges keep on tried cases. Given the importance 

of determining why vouchers are cut, judges were interviewed in 

great detail on their attitudes to CJA practitioners, their 

policies, if any, with respect to voucher cutting, and the types 

of claims they tended to disallow. The results are revealing: 

Nineteen of the judges interviewed said that there were a 

few attorneys who consistently pad their vouchers, while five said 

that there were none. However, all but two judges agreed that 

voucher padding is confined to a small minority of attorneys and 

that these attorneys were generally well known to the Court. A 

few instances of alleged overcharging have been referred to the 

U.S. Attorney's office for investigation, but none have resulted 

in prosecution. A number of judges suggested that there was an

other group of attorneys who, although not padders, use their 

time inefficiently and, thus, claim compensation for time ill 

spent. 

Nineteen judges answered lIyes li when asked if young attorneys 
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and non-regular CJA practitioners spend more time on their cases 

than do CJA regulars. Four answered "no." As i:I follow-up to this 

question, judges were asked if these attorneys should receive full 

compensation, assuming that their claims could be fully substan

tiated. Twelve answered lI no ," citing funding constraints and 

arguing that it was not the fUnction of the courts to pay for the 

education of inexperienced attorneys. Six answered, Ilyes ," 

suggestin9 that fun compensation is necessary in order to attract 

young attorneys and so-caned "uptown" lawyers into criminal law. 

Judges were asked if they had any policies with respect to 

cutting vouchers. Only one candidly adr.:itted to having a policy 

oar-ely, an autoJ'"'atk ,one-third cut of all waiting and travel time. 

This \'{as justi,cied Df) tre ,;r::;:;l"o that other judges arbi trari ly cut 

vouchers arc that a st:r:-=~ :::;:;.Hcy at least has the vi rtue of 

alertir.; att0t'~eys -:D "":1:'1. -;,;;:::t: of a cut they can expect. Although 

policy~ it became clear from 

issue that most judges do, in 

Three jud~es frzrcatea that the first thing they do when re-

view.;r:g ~ voucher is tG r:ote: the attorneyf s name and, if the 

attc>rney is either dne of the known padders or reputedly incom

p.etent, to subject his VOUCher to close scrutiny. Given that 

nineteen jud~~s. suspect 0' fevf regular CJA attorneys of voucher 

padding., it may; reasonably be a~5sumed that considerably more than 

three judges Tollow thfs: procedure in revi ewi ng vouchers. 
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Despite the generally held view that voucher padding is not a 

pervasive practice, almost all the judges interviewed said'that 

they were seriously troubled by attorneys' claims for waiting time. 

By statute, time spent waiting in open court for proceedings to 

commence appears to be compensable. By judicial policy, such time 

is compensated at the rate of $20 an hour. Nevertheless, many 

judges are clearly reluctant to award waiting time and acknowledge 

that this is an area in which they frequently make cuts. A var

iety of justifications were offered for this policy: many attor

neys with several cases schedUled before different judges on a 

given day are double billing for waiting time; attorneys may, in 

fact, be taking care of other business when claiming waiting 

time; if attorneys are not taking care of other business, they 

should be; some attorneys are in the lawyers' lounge and, yet, 

claim compensation for in-court waiting time. Implicit in these 

justifications is a pervasive view among judges that waiting ti~e 

is, in a sense, "down time" which ought not be compensated, par-

ticularly given the limited CJA funds available. 

It is often difficult to control court scheduling no matter 

what is done. Nevertheless, it does seem clear that court proce

dures and practices are often to blame for keeping counsel waiting. 

All counsel are required to appear at 9:30 A.M. for preliminary 

hearings, status calls, etc. 'even though an individual attorney's 

case may not be called before late afternoon. Little effort is 

made to stagger cases. Similarly, certification procedures for 
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sending misdemeanor cases out to trial are extremely time-con

suming, and it is not uncommon for counsel to be kept waiting all 

day from certification in the morning to actual assignment to a 

trial judge. Certified cases are often continued for weeks when 

no misdemeanor judges are found to be available by the end of the 
22/ 

day.-

Nearly all the judges said thfrY have difficulty with counsel's 

claims for out-of-court time. T\'Ielve said they cut time claimed 

for legal research and preparation of motions. Some indicated that 

they frequently cut claims for investigation and witness interviews. 

Other categories cited were travel time, jail visits, getting offi

cialrecords~ and the like. Only two judges said that they usually 

give the attorr:ey ir.e benefit of the doubt because of the inherent 

difficul ttof ye!'i7Yl~g counsel's expenditures of out-of-court time. 

In light of !:r:e above findings, the question remains as to how 

judges revieyj ,rc'Uc:r:ersand arrive at final compensation fi gures. 

Most indicated that they take a !Ibalanced lr view of the voucher, 

assessing the complexity of the case, the competence of counsel, 

time spent in trial, etc. and then arrive at a "ballpark" figure. 

22/ In an ~nalysis of 104 randomly selected vouchers submitted by 
c?unsel dur1ng June 1974, we found that 64 included claims for waiting 
t1me. Attorneys spent a total of 128.8 hours in court and 531 6 hours 
~~teof court, of which 179.5 hours represented waiting time. Waiting 
ofma' th~refore,.amounted to 27% of all time spent on a case and 33% 
. ~l tlme spent ~ut.of court. If this sample is representative, it 
1S C ear that ~ ma~orlty of CJA practitioners spend more than a 
Qudarter of thelr tlme on a case waiting for court proceedings to get un er way. 
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If the voucher is within range of what they consider the case to 

be worth, they will generally not cut. If the voucher appears 

to be excessive, they will look closely at various categories of 

out-of-court time such as waiting time, investigation, and legal 

research. One judge indicated that he goes so far as to evaluate 

the necessity and propriety of ~ctions taken by defense counsel .. 

that is, if counsel spent five days of court time on a motion or 

trial which the judge thinks should have taken only two days, 

counsel will be compensated for only two days of court time. Or, 

if he denies a motion without a hearing, he regards it as frivo

lous and will not compensate counsel for time spent in its pre

paration. This is, of course, an extreme position, but it does 

throw into relief a practice that appears to be pervasive among 

judges: there is a tendency to play Monday morning quarterback, to 

make judgments about counsel's tactics and expenditures of time, 

and then to cut vouchers in accordance with these judgments. 

Given the widely differing backgrounds and attitudes of Superior 

Court's 44 judges, there is inevitably an equally wide divergence 

of views as to what is a legitimate expenditure of time and what 

is not. The end result is a patchwork of inconsistent policies 

and practices. 

Beyond the individual predilections of judges, it should be 

noted that the over-riding reality of limited CJA fundings has 

an impact on a large majority of the judges when reviewing 

vouchers. In 1973 and 1974~ CJA funds for paying appointed counsel 



42 

were exhausted several months before the end of the fiscal year, 

thus presenting the Court with a severe crisis. The same situ

ation may arise in Fiscal Year 1975. Eighteen judges frankly ac

knowledged that voucher cutting was necessary, if for no other 

reason than to stretch limited resources, while only seven felt 

that such a rationale was either inappropriate or unfair to attor

neys. However, the picture would not be complete without an ac

knowledgement that the judges of both Superior Court and the D.C. 

Court of Appeals have fought long and hard over the years to 

secure adequate funds for the Criminal Justice Act program. 

43 
23/ 

Table II. Vbucher Cutting - SUEerior Court 

Percentage 
Number ' Approved 

of of Amounts 
Judge . Vouchers Claimed 

a 27 99.5 
b 212 73.1 
c 25 89.5 
d 18 85.6 
e 12 63.8 
f 44 96.6 
g 127 86.9 
h 21 89.0 
i 30 90.0 
j 36 95.6 
k 32 94.2 
1 13 76.3 
m 38 80.6 
n 54 95.4 
0 35 66.5 
p 10 93.5 
q 53 71.7 
r 501 65.0 
s 36 94.8 
t 14 87.7 
u 65 95.8 
v 25 94.5 
w 55 98.7 
x 17 80.7 
y 284 87.4 
z 46 80.9 
aa 80 91.6 
bb 17 95.0 
cc 71 84.9 
dd 201 93.0 
ee 30 97.4 
ff 145 51.0 
gg 39 79.3 
hh 32 86.3 
i i 21 97.5 
jj 21 87.6 
kk 48 95.4 
11 97 100.00 

23/ Thirty-eight of Superio~ Courtls for~y-four judges.a~e repre
sented in this table. The S1X excluded dld not have crlmlnal or 
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li.QD. (c) Impact of Voucher Cutting on the Quality of Representa-

As a rul'e, counsel does not know that a voucher has been 
cut until receipt o~ h" h 

t ,lS or er check. Although half of the 

judges interviewed stated that the~1 mark their cuts on the front 

of the voucher form, a copy is not sent to 
the attorney. The 

l~est of the J'udges do' '0 .... d' 
.. not. H1 lc"\te what t:'ley have cut, much less 

their tea;,ons for doing so. 
Thus, counse'jls only hope of learning 

what has been cut and why h ~ 
tA) make an i nqui ry of the judge. But 

many attorneys are reluctant to do ':"hi s f f 
• . L or ear of antagonizing 

the Judge and appearing undignirjod I 
.. - j ~.. n any event, only thirteen 
Judges said they usually respond to such 

inquiries, four stated 
that they will 
l~ ,_ _. never speak to an a \:.torney about a voucher, and the 
"es't 1'ndlcated that they are reluctant 

to respond to counsel IS in
quirj.es~ It 15 the r-re ':ud 

• . a J ge - only th f ree 0 those interviewed 
Who takes +h .. .. 

~. e InItiative of informing counsel 
of any problem be

fore he cuts a voucher. 

are 
Attorneys are understandably 

cut without being told why. 
resentful When t;/eir vouchers 

Many attorneys, having spent 

family division assignments duro 
takehn or reviewed so few vouche~~gt~h~ year fr?m which figures are 
vou~ er authorizing practices w ld a concluslons as to their 
?erlod covered was January thro~u no~ be accurate. The basic 
atdother months before and afterg~h~prl1 !974~ although we did look 
or er t? ge~ a representative sam 1S perlod 1n a few instances in 
J~dd.st1~gU1Sh between trial and ~~~'t !tlwas not always Possible 

ser~~~gW~~hJ~~~~ ~~a~h:m~~~~~ed vouche~~aap~~~~~f;s~er~o~~~~~iy those 
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considerable time and effort in preparing and fi)ling out the com

plicated voucher forms, regard voucher cuts as attacks on their 

integrity. 

The impact that voucher cutting has on the quality of repre

sentation is difficult to calculate with any precision. However, 

the committeels research indicates that there are at least two 

major effects. First, voucher cutting tends to discourage coun-

sel from making an all-out effort on behalf of each client. 

Thinking that his voucher may be cut, counsel will think twice 

about filing a motion, visiting the client in jail, attending a 

line-up, tracking down witnesses, investigating every possible 

lead, and the like. The end result in many instances i~ that 

some attorneys will take on a large volume of cases, do little 

more work on them than absol utely necessary, and try to get as 

many of their clients to plead guilty as they can. These attor

neys seriously compromise the quality of their representation by 

doing a volume business in order to make what they consider to be 

an adequate living. Compounding this vicious cycle is the suspi

cion of many judges that these same attorneys pad their vouchers 

in the expectation that they will be cut. 

A second effect which is particularly disturbing is the de

fection of able, young attorneys Who start out taking CJA cases 

and then abandon criminal practice in Superior Court. Five of 

the 26 attorneys we interviewed said that they used to accept many 

CJA appointments in 1973 and early 1974 but have since taken up 

"1' I 
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criminal practice in U.S. District Court, Maryland, or Virginia. 

All of them said that they simply could no longer afford to prac

tice criminal law in Superior Court, citing voucher cuts and the 

attendant indignities as the principal reasons. None of them is 

willing to compromise his or her standards in order to make an 

adequate living. 

Voucher cutting, therefore, tends to encourage ineffective 

representation and to discourage the infusion of new talent. 

This is not to suggest that there are no highly skilled CJA law

yers practicing in Superior Court. Indeed, there are many. But 

there is no question that these are attorneys with strong consti

tutions - persons who are both able and willing to live with the 

situation in order to ply their craft. 

Cd) Conclusions 

It is clear from extensive interviews that dissatisfaction 

with the voucher system is widespread. Some complaints are trace

able to administrative problems, others to matters of a more funda-

mental character. As for the f th ormer, ese can be summed up 
bdefly: 

- The Court has adopted no overall policies or guidelines 

to inform judges and practitioners alike of applicable standards 

for reviewing, cutting, and approving vouchers. Each judge has 

alrnost total discretion in determining how much of a voucher 

claim should be paid. 

- The procedure for dealing with non-trial vouchers (more 
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than 85% of all vouchers) are close to unworkable. The Judge in 

Chambers in handicapped from the outset by lack of familiarity 

with the cases involved and then has neither the time nor 

resources to check and investigate all claims adequately. 

- Attorneys are rarely, if ever, told what has been cut 

and why. Judges ' cutsmay be legitimate in many instances, but 

the almost total lack of communication between judges and attor

neys with respect to vouchers tends to breed suspicion and dis

trust. Counsel have no assurance that they have been treated 

fairly and most are reluctant for reasons of proprity to make in-

quiries. 

- There is no grievance procedure available to attorneys 

who feel their vouchers have been cut unjustly. The individual 

judge is the court of last resort on such questions and is 

naturally reluctant to reverse an earlier position, even assuming 

that he or she will consider responding to counsel IS inquiries in 

the first place. 

- Delays in getting payment - at least during 1974 - have 

at times been extraordinarily long. Some attorneys have waited 

as long as six months to be reimbursed for outlays of time and 

expenses. This can be traced to CJA funding problems in mid-1974, 

to hold-ups in judge's chambers, and to processing delays in the 

Court's Administrative Office. 

Tinkering with the existing system could undoubtedly allevi

ate some of the administrative problems outlined above. Guide-
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lines on voucher cutting could be published; an auditor-master 

arrangement, possibly in the Court's Administrative Office, could 

be instituted to check and review all vouchers before they are 

submitted to judges for final approval; attorneys could be in

formed ahead of time when their vouchers are about to be cut; a 

grievance procedure could be established so that attorneys would 

have the opportunity to challenge cuts they cons i der to be un

fair; the payment process could be speeded up. However, reforms 

such as these do not begin to address the central problem with 

the voucher system. 

The inconsistent approaches of judges to voucher cutting, the 

large and apparently arbitrary cuts made by some judges, andthe 

potential impact of judicial voucher cutting on matters of 

defense tactics and strategy all raise a fundamental question: 

Should the voucher power continue to remain in the hands of the 
judges? 

We have concluded that it should not. No matter how con

scientiously exercised, the authority judges have over payments 

to counsel is fraught with conflicts of interest. On the one 

hand, each judge in his or her individual capacity is a guardian 

of the court's limited resources while, on the other, the judge 

is charged with ensuring that every defendant is effectively 

represented and accorded a fair trial. As long as judges can, 

and do, cut vouchers in order to stretch available funds
j 

defense 

COUnse 1 and, more importantly, defendants wi 11 suffer. The two 
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responsibilities are inherently incompatible. Finally, the power 

that judges have over vouchers gives them a lever over defense 

counsel - akin to an employer-employee relationship - which can 

only skew the traditional adversary process. CJA attorneys 

should be insulated from this potential interference, as are 

prosecutors and retained counsel. 

G, ADEQUACY OF COMPENSATION 

(1) Compensation to Counsel 

The legislative history of the Criminal Justice Act indi

cates that compensation to attorneys repres~nting indigent defen

dants was never designed to be on a par with fees charged in 

retained criminal cases. Congress evidently intended - and the 

courts have so interpreted the Act - that attorneys taking CJA 

cases are discharging, at least partially, a ~ bono function. 

Consequently, compensation over the last several years has been 

limited to a statutory maximum of $30 for in-court time and $20 
24/ 

for out-of-court time.--

A majority of the 26 CJA attorneys interviewed indicated 

that _the allowable maximums were adequate, but just barely and 

only on the assumption that vouchers are not cut back. However, 

24/ The Courts have consistently interpreted the statutor~ lan
guage as giving them discretion t~ award.less than the maXlmum 
hourly amounts authorized. See, ln partlcular, the oplnlon of 
Chief Judge David Bazelon in United States v. Thompson, 361 F. 
Supp. 879 (1973). 
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comparing CJA compensation with fees that attorneys charge in 

retained cases suggests that, in fact, most of these attorneys 

consider their services to be worth considerably more. A small 

minority maintain a distinction between charges for in-court and 

out-of-court time, but most attorneys do not make this differenti

ation. The Usual procedure is for counsel and client to deter

mine together What the defense of a case may involve and then to 

agree on a flat fee. In practice, this win work out to an hourly 

rate of anywhere from $30 to $100, depending on the individual 

attorney and his bil1ing practices. The average hourly rate 

charged by CJA practitioners in retained cases falls somewhere 

between $40 and £50. 

A considerable nLW6e!" c-= t1:e =~-::rreys whose practice is pre-
d . '"l • 

ommanL1Y .. If not exd::":si:..-:3.i!' ;;;:;;. cases maintain a minimum over-

head. Hany do ~ot ha'tlE sEcretariES and pay relatively little in 

office rental. This ylould appear to be at least partly attribut

able to the 10\'1 CJA fee· schedu1e. Indeed, certain expenses are 

explicitly exclUded under the Act - i.~., office overhead, rent, 

telephone, secretarial help, and printing of briefs. Regular CJA 

practitioners naturally try to keep such costs to a minimum. 

The sole CJA practitioner, however, cannot provide a reliable 

measure of the costs of running an adequately staffed and equipped 

law office. A survey of four recently-established law firms with 

moderate operating costs disclosed that monthly overhead per 

attorney (including rent t· 1 
' secre ar1a salaries, payroll taxes, 
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office supplies, telephone, reproduction, etc.) ranged from a low 

of $1,028 in a three-man partnership to a high of $1,550 in a two

man firm. The two-man firm estimated that a busy attorney could 

bill clients for no more than 30 hours a week. On the basis of . 

this estimate, overhead per billable hour in the two above-cited 

examples ranges from $9.00 to $13.00 . 

It is clear from attorney interviews that many lawyers who 

take $1,500 worth of CJA cases per month (see discussion of the 

$18,000 Limit, infra) are engaged in CJA practice almost full time. 

Thus, it is evident that the attorney whose overhead is $1,028 

cannot clear more than $472 a month, and the attorney whvse over

head is $1,550 would actually lose money by taking CJA cases. 

Attorneys receiving $20 an hour for out-of-court time would clear 
25/ 

from $7.00 to $11.00 an hour for out-of-court time.-- The con-

clusion to be drawn is that the full-time CJA practitioner can 

survive financially only by keeping overhead costs to an absolute 

minimum, thereby reducing the range and quality o.f services he can 

provide his client. 

Attorneys often provide services for which there is no com-

pensation whatever. For instance, when counsel signs up in the 

k CJA cases 
'
·n Super,· or Court, he or she will cusmorning to ta e 

~.--~Ba-s-e-.d on a random selection of 104 vouchers submitted by coun
~;~ during June 1974, we found that attorn~ys spend, on the ~ver~ge, 
74% of their time in out-of-court preparat,on on a case. Th1S tlme 
is, of course, compensable at the rate of $20 an hour. 
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tomarily be appointed to one or two cases. The first duty of 

counsel is to interview the client in the cellblock, to call 

relatives and employers, to verify information essential for the 

bond hearing, and, if necessary, to arrange for third party cus

tody. Counsel may then wait an hour or mote in cOLirt for the case 

to be called, only to learn that the case has been "no papered." 

If a case is not papered, it is not numbered and no voucher is 

prepared. In short, any work that counsel may have done on the 

case is uncompensated, and it is by no means rare for counsel to 

spend the better part of a day preparing and waiting for an 

arraignment or presentment that does not take place. 

As noted earlier, there are also a large number of criminal 

offenses - ~·R·, disorderly conduct, welfare fraud, traffic viola

tions, and violations of police regulations - which are prosecuted 

by the D.C. Corporation Counsel and are not compensated under the 

Criminal Justice Act. Judges are naturally reluctant to allow in

digent defendant accused of these offenses to act £rQ~ _ indeed, 

Argersinger now requires the appointment of counsel in any case 

where incarceration is likely. As a rule, third year law students 

are appointed to these cases, but this is not always possible and, 

thus, regular practitioners must be assigned to provide repre

sentation. Unless counsel can obtain compensation directly from 

the client, he or she will remain unpaid. 

L 

L 

l 

L- r-
1 -, 

! 
~ .. i_i 

II . 

! 
j -"1 

i , r! 
! -, 

i 

J 

• 

53 

(a) The $18,000 Limit 

Congressional distress generated by publicity three years 

ago about the large payments made to a few CJA attorneys led 

Superior Court to impose an $18,000 ceiling. Thus, attorneys now 

practicing under the Act cannot receive more than $18,000 in CJA 

payments in anyone year. This policy has been applied on a 

monthly basis, with attorneys excluded from appointments if they 

have submitted $1,500 in vouchers during the previous month. The 

$18,000 limitation has not worked particularly well. Since the 

exclusion is based on attorneysi. voucher claims and not on actual 

compensation, attorneys may, in fact, be held well below the 

ceiling when their vouchers are cut; because attorneys have sixty 

days within which to submit vouchers, they may be able to circum

vent the monthly ceiling by their timing of voucher submissions; 

some able attorneys have been excluded from further CJA appoint

ments at times when the court could well have used their services; 

and, finally, the ceiling has forced practitioners into U.S. 

District Court where there is no ceiling and where, in fact, they 

are not needed as badly as in Superior Court. 

The $18,000 ceiling serves a public relations function at 

best. It blinks at the overriding reality that the majority of 

CJA practitioners rely on appointed cases for their living and 

it does not necessarily discriminate between competent and in

competent attorneys. The overall effect of the limitation is 
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to depress arbitrarily the income that attorneys can make - a 

factor that is particularly significant during times of rapid 

inflation. 

(b) Excess Compensation 

Both the District of Columbia and federal CJA statutes 

provide for compensation in excess of the maximum figures ($1,000 

for felonies, $400 for misdemeanors) in cases involving "extended 

or complex representation. 1I However, the procedures for obtaining 

excess compensation are cumbersome and time-consuming, and, thus, 

tend to discourage counsel from applying. Prior to enactment of 

the local statute on September 3, 1974, ail excess compensation 

claims submitted in Superior Court were referred to Chief Judge 

of the U.S. Court of Appeals for final approval. Delays of two 

or three years before final action were not uncommon. Since 

passage of the new Act, a voucher for excess compensation, once 

approved by the trial judge and supported by a detailed justifying 

memorandum, is referred to the Chief Judge of Superior Court for 
approval. 

Few Superior Court judges have received vouchers for excess 

compensation. Of the fifteen who have, only six have approved 

any. The reason given for this low rate of approval is simply 

that, on the one hand, it is too troublesome for judges to pre

pare the memoranda supporting the reques~s while, on the other, 

attorneys are usually reluctant to tolerate the lengthy delays in-
II. 

55 

volved in obtaining payment. In fact~ judges and attorneys alike 

commonly agree 'co the statutory maximum, particularly in those 

instances where the sum requested is no more than a few hundred 

dollars above the limit. On the whole, then, counsel rarely seek 

excess compensation, and when they do, approval is iven reluc-

tantly, if at all. 

(c) Contribution Orders 

Some defendants do not qualify entirely for representa

tion under the Criminal Justice Acts and, yet, cannot afford to 

retain their own counsel. The usual practice is to assign them 

CJA counsel with the added condition that they pay a certain sum 

to their attorney. The contribution order is signed by the defen-

. d Unless the contribution order is dant and the arraignment JU ge. 

ultimately vacated, the amount specified in the order is automati

cally subtracted from the attorney's voucher whether or not it 

has been paid. 

The contribution order is a source of widespread dissatis

faction among CJA attorneys. Few have been successful in getting 

Attorneys have only a few alternatives availclients to pay. 

able to them: repeated requests for payment, motions directed 

against clients to show cause for non-payment; or motions to 

vacate the contribution orders entirely. Many of the attorneys 

interviewed are reluctant to employ either of the first two 

techniques because of the adverse effect it has on the attorney-
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client relationship. In any event, the show cause order does 

little more than reiterate the court's earlier order that the 

defendant pay, and judges are understandably reluctant to en

force it with a citation for contempt. In the final analysis, 

the motion to vacate is usually the attorney's best hope _ but 

this necessarily calls for a justification that often canriot be 

made. Most attorneys simply abandon their attempts to collect 

and, thus, end up providing representation for which they are not 

paid. The problem has recently become more acute as an increas

ing number of defendants are asked to make contributions toward 

their defense. Many are financially unable to comply with the 

contribution orders. (Se SIB 
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-e ec. ., Standards of Indi gency, 
supra.) " 

Servi~~~ Compensation for Experts, Investigators, and Other 

The Acts set a maximum fee of $300 per person or organi
zation for eXD, ert witnesses d h 

an ot er services incidental to the 
defense of a criminal case. Th A 

e cts do permit counsel to pay a 

maximum of $150 for such services without prior court authoriza-

tion, but this practice is not favored and rarely used. In fact, 

counsel is Well advised to seek court authorization before en

gaging any outside services if counsel wishes to be 
compensated. 

Authorization to p t 
ay exper s or investigators in a felony 

case is obtained directly from the judge aSSigned to the case. 

This procedure is relatively straightforward. 
However, the pro-
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cedure in a misdemeanor case is burdensome and often time-con

suming. Counsel must make his or her request in person to the 

Judge in Chambers and this necessarily involves a lengthy wait. 

As a consequence, many attorneys do not consider it worth the 

expenditure of time to ask for authorization and frequently ab

sorb the cost themselves. In practice, therefore, this procedure 
26/ 

tends to discourage the use of outside services in misdemeanors-.-

Attorneys were asked if the $300 max;~um for expert fees is 

too low. There was some division of opinion on this point, with 

most of those interviewed stating that experts could usually be 

obtained for this amount. However, some indicated that they have 

trouble getting experts - especially psychiatrists - at these 

rates and stated that experts are often reluctant to become in

volved without payment in advance. Obviously, this maximum flat 

fee does net accommodate the unusual and complex case where one 

or more experts may have to do extensive work both in and out of 

court. A comparison with the practice at PDS is instructive: 

expert fees incurred by PDS attorneys need not be submitted to 

the court for approval, and experts are paid out of budgeted 

funds on the basis of the amount of work involved. Thus, PDS 

attorneys have a decided advantage over private practitioners in 

26/ In addition, CJA counsel often have difficulty obtaining au
thorization to hire investigators and to pay for pre-trial trans
cripts. The U.S. Attorney does not face this problem and, in-
frequently, orders transcripts directly from the court reporter. 
Copies ordinarily are not given to defense counsel, placing the 
latter in an obvious disadvantage. 
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the; r abi 1 ity to obtain and pay for' the servi ces of experts, not

withstanding that PDS and CJA attorneys are charged with pro

viding the same types of services to indigent defendants. 

H, CONCLUSIONS 

.1. The Committee has concluded that authority to 
appolnt and remove counsel under the Criminal Justice 
Acts should be delegated to an agency independent of 
the Court. (See Rec. 1.1, infra.) 

The power to appoint and remove counsel now rests in the 

hands of Magistrates and judges. See D.C. Code, SEction 11-2602 

and 2603 (1974) and 18 U.S.C., Section 3006A(b) and (c). The 

principal justification offered for placing this authority in the 

courts is that J'udicial off,'cers f'l are aml iar with the abilities 

of counsel and, thus, are in the best position to select, appoint, 

and remove counsel. 

However true this may be in theory, the Committee's research 

indicates that the authority to appoint is not always exercised 

with due regard for defendant's Sixth Amendment rights to ef

fective representation. A number of attorneys practicing in 

Superior Court continue to receive CJA appointments despite the 

generally-held view that they are not competent to handle either 

the volume or complexity of the cases to which they are appointed. 

Of greater concern to the Committee, however, is the subtle 

impact that the judicial powers of appointment and removal have 

upon the adversary process. Judges exercise a power over CJA 
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counsel that they do not have over prosecutors or retained coun

sel. Effective representation often requires counsel to resist 

the wishes of a judge, to press a point, and to appear uncoopera

tive. Yet, the indigent defendant and his appointed counsel are 

potentially subject to judicial authority and interference in ways 

inapplicable to the defendant who can afford to retain his own 

lawyer. We believe that the integrity of the adversary system is 

best served by insulating defendant and counsel alike from this 
27/ 

exercise of judicial authority.-- In short, we are in full agree-

ment with the standards enunciated by the American Bar Association 

and the National Legal Aid and Defenders Association: 

1.4 Professional Independence. 
The plan should be designed to guarantee the integrity 

of the relationship between lawyer and client. The plan 
and the lawyers serving under it shou~d be fr~e ~r?m 
political influence and should be subJect to Judlclal super
vision only in the same manner and to the same extent.as 
are lawyers in private practice. One means for assurlng 
this independence, regardless of the type of system adopted, 
is to place the ultimate authority and responsibility for 
the operation of the plan in a board ?f trustees. Where an 
assigned counsel system is selected, lt should be governed 
by such a board. The board should have the power to estab
lish general policy for the operation of the plan, consis
tent with these standards and in keeping with the standards 
of professional conduct. The board sho~ld be precluded 
from interfering in the conduct of partlcular cases. 

A.B.A. Standards, Providing Defense Services. 

3.1 However attorneys are selected to represent qualified 
clients, they shall be as independent as any other private 
counsel who undertakes the defense of an accused person. 

27/ Standards for removal over the objections of the client 
should be the same for appointed and retained counsel. 
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To accomplish this end, the assigned counsel whether 
defender or private assigned couns~l .should not be selected 
by the judiciary or an elected offlcla~, nor should he be 
an elected official. The most approprlate method of 
assuring independence modified with a ~roper mixture of . 
supervision, is to create a board of d,rectors representlng 
variolJs segments of the community. 

N.L.A.D.A., Standards for Defer...der Services. 

2. The Committee has similarly concluded that authorHy 
to approve all Criminal Justice Act vouchers should be 
placed in an agency independent of the courts. 

The power that judges have over compensation to CJA attorneys 

is subject to the same criticisms applicable to their power to 

appoint counsel. We have documented the problems of the present 

voucher system as it operates in Superior Court. The most 

serious criticism turns on the extraordinary discretion that 

judges have in approving and denying claims for compensation and 

the potentially adverse impact this has on the quality of CJA 

representation. 

It is clear from extensive interviews that judges find them

selves in an uncomfortable position when having to ruTe on 

voucher claims. Although most are unwilling to relinquish this 

power (even if the statutes did not require them to exercise it), 

virtually all of them concede that the administrative burdens 

posed by Vouchers, particularly to the Judge in Chambers, are 

substantial and, at times, overwhelming. Many would welcome an 

easing of this burden. Logically and administratively, there 

would seem to be little reason for judges to continue to be 
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saddled with the responsibility of having to deal with the 

thousands of vouchers submitted each year. Moreover, as we have 

already discussed at length, there is a tendency under the ex

isting system for judges to treat vouchers with skepticism. A 

different approach is needed. Vouchers should be treated with a 

"pre5umption of regularity.1I Claims against the Government 

sholll d be dealt with in the same fashi on as any other bi 11 sub

mitted to an attorney or his client. 

We have concluded that the best solution lies in a transfer 

of all voucher functions to an independent agency (see Rec. 1.1, 

infra). As long as judges have the authority to second-guess 

defense counsel's use of time, they can subtly, if not overtly, 

direct counsel's handling of a case. A judge with a reputation 

for cutting claims for interviewing time, time spent preparing 

motions, time spent visiting clients in jail, and the like~ may 

well exert a chilling effect on counsel's efforts in behalf of 

Th,'s amounts to an intrusion into matters of his or her clients. 

defense tactics and strategjl which would not be countenanced by 

retained counsel and certainly would be rejected by prosecutors. 

We believe that equal protection for indigent defendants and the 

importance of preserving the traditional balance of forces in the 

adversary process are sufficient to justify placing the power of 

the purse in hands independent of the courts. 
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3. The Committee has concluded that a unitary administration 
of the local and federal Criminal Justice Acts is desirable. 

Most of the Committee's research has naturally focused on the 

administration of the Criminal Jusitce Act in D.C. Superior Court. 

This court has, by far, the largest caseload and the most serious 

problems. However, the principles we have articulated are equally 

applicable to administration of the federal Act in U.S. District 

Court and the U.S. Court of Appeals for the D.C. Circuit. Thus, al

though the specific recommendations which follow could be implemented 

with regard only to the local D.C. courts, we think it desirable to 

include the federal courts in the District of Columbia in the over-
28/ 

all administration of any future plan.--

This would necessarily involve amendments to 18 U.S.C., Section 

3006A, as well as to the local Criminal Justice Act. For example, 

it would require amendment nf the appointing authority, the judicial 

authority to rule on vouchers, and the maximum rates of compensation 

under the Acts. Whether the amendments we recommend to the federal 

statute should be applicable throughout the country or only in the 

District of Columbia is a matter best left to Congress and the Judicial 

Conference of the United States on the basis of experience elsewhere. 

28/ The Committee considered and defeated a motion to defer recom
mendations on including the federal courts in the overall plan pro
posed for the District of Columbia. The motion urged that the rec
ommendations should cover only the local courts and that, if adopted 
there, further study should be given to the desirability of including 
the federal courts. 
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I I C;:Crx, 'i ~EI)DATI ONS 

Establishment of a District of Columbia Defender Agency 

Rec. 1 1 THE COMMITTEE RECOMMENDS THE ESTABLISHMENT OF A 
DisTRICT OF COLUMBIA DEFENDER AGENCY TO ADMINISTER, 
AS SEPARATE DIVISIONS, THE APPOINTED COU~SEL PROGRAM 
UNDER THE CRIMINAL JUSTICE ACTS FOR BOTH THE LOCAL 
AND FEDERAL COURTS AND THE EXISTING PUBLIC DEFENDER 
SERVICE. 

Elsewhere in this report, we have documented the many defi

ciencies in the existing system for providing defense services to 

indigents under the Criminal Justice Acts. Specifically, we have 

found, among other things, that 

- There is no coordination in appointments of counsel 

between the local ~nd federal courts. Thus, there is no guarantee 

that appointments are equitably distributed among members of the 

bar most competent to handle criminal cases. 

- Mechanisms for ensuring quality representation are 

virtually non-existent. No caseload limitations are currently in 

force. Discipline of attorneys not providing adequate representa

tion has been left to the individual discretion of judges and, on 

the whole, little has been done to establish workable and system

atic procedures for screening complaints and monitoring the 

quality of CJA practice. 

- The voucher system, particularly as it operates in 

Superior Court, has become administratively unmanageable, depen-



· ~, 

64 

dent as it is, on the individual judgments of 44 judges who have 

more important things to do than spend the time necessary to en

sure fair administration of payments to counsel. 

High on the list of concerns is the extent to which judicial 

authority over all aspects of the appointed counsel program may 

distort the adversBl:Y process,. Weare convinced, as we have al

ready indicated i~ the preceding statement of conclusions in 

Sec. H, supra~ that an independent agency is needed to administer 

both the local ar.d federal Criminal Justice Acts. Suggestions 

have been made that these responsibili ties be lodged in the 

Public Defendel' Sel-vice,. However'S we think there are at least 

two reasons why this shOuld not he done: 

- It would tend to ill nute PDS t S capaci ty to do \'Jha t it 

does best, i.~., litigati:on on behalf of indigent defendants. 

Adding these weighty duties to PDS·s existing mandate would call 

for establishment of a sizeable administrative machinery which 

would, in a fundamental way, alter the basic purpose and outlook 

of the agency. We believe that this is neither desirable nor 

"necessary. 

- The private bar, which currently handles nearly 85% of 

all appointed cases in Superior Court and Virtually all appointed 

cases in U.S. District Court that proceed beyond preliminary 

hearing, needs to have an independent agency to which it can look 

for guidance, redress of grievances~ and the like. 

Thus, we propose the establishment of a separate Appointed 
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Counsel Program within a new District of Columbia Defender Agency 

with full authority over appointment and payment of counsel under 

the Criminal Justice Acts. For reasons of management efficiency, 

coordination, and budgeting, we also recommend inclusion of the 

Public Defender Service in the new Agency, although PDS would con-

tinue to make its own policy and management decisions, with the 

approval of the Executive Director and the Board of Trustees (see 

Ree. 1.2 and 1.3, infra). 

The organizational structure of the Agency we envision would 

look 1 i ke this: 
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Board of Trustees 
(At least 11 members) 

District of cOlulnbia Defendef.l~gen£Y 
Executive Director 

Staff \ 

functions: 
1) administration 

2) budgeting 

~ointed Counsel Program 
Director 

/ Staff """ 

CJA ApPointments 
Chief 
Staff 

functions: 
1) development of 

standards for 
defendant eli
gibility under 
CJA and admini
stration of same 

2) development and 
administration of 
standards for 

appointment of 
counsel 

3) development of 
attorney caseload 
standards and 
monitoring of 
same 

4} maintenance and 
coordination of 
all attorney panels 

5j assignment of 
cGunsel to indivi-
1JWlI cases 

~;.1 j;ny~s1~igation and 
m\:',G1a~iQn or griev
~l~i)C(;;3 tOf and a.gainat 

~7)(:Q9.rd;l,r.tati:on with siu
\lfi~f;(td:i;l');i~;f3 

" Vouchers 
Chief 
Staff 

functions: 
1) development 

of standards 
for administra
tion of voucher 
system 

2) issuance of vouchers 
3) re'view and appro

val of vouchers 
4) approval of requests 

for experts~ etc. 
5) investigation and 

settlement of 
voucher grievances 

'" '\ 
"\ 

" '\ 
\ 

E~b1ic Defend~r Service_ 
Director 

Staff 

functions: 
I) litigation 

2) training for 
private bar 

3) coordination with 
Appointed Counsel 
Program 
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The functions and responsibilities of the Board of Trustees 
t 

and the various divisions of the proposed Agericy are spelled out 

in greater detail below. 

Rec. 1.2. THE COMMITTEE RECOMMENDS THAT THE D.C. DEFENDER 
AGENCY BE GOVERNED BY AT LEAST AN 11 MEMBER BOARD OF 
TRUSTEES INDEPENDENT OF THE COURTS. 

As the National Advisory Commission on Criminal Standards and 

Goals recently observed: 

A public defender under the policy control and 
supervision of judges may experience unwarranted 
judicial interference in the defense of criminal 
cases. Those aware of the problems faced by 
defender offices are strong in their opposition to 
any substantial degree of judicial control of ad
ministration or supervision. The realities of 
criminal practice are such that the adversary 
system in this arena is not a two-way but a three
way encounter. The mediator between two adver
saries cannot be permitted to make policy for one 
of the adversaries. (Citations omitted) 29/ 

We submit that this principle applies with respect not only 

to the Public Defender Service but also to appointed counsel under 

the CJA program generally. It is essential, therefore, that the 

D.C. Defender Agency be governed by a Board of Trustees that is 

at least as independent as the present PDS Board and more broadly 

representative of the community. 

We therefore recommend the dissolution of the present PDS 

Board of Trustees and its replacement by an enlarged Board to 

29/ Courts, p.271 (1973) 
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govern the entire D.C. Defender Agency. Eleven members would ap

pear to be the minimum size necessary for carrying out of the 

responsibilities of the Agency and would permit the establishment 

of subcommittees. 

The Board should be selected by a panel representing the 

judiciary, the practicing bar, and the electorate. No person 

presently serving as judge or prosecutor should be permitted to 

serve on the Board, nor should membership be limited to attorneys. 

Rec. 1.3. THE BOARD OF TRUSTEES WOULD BE RESPONSIBLE FOR 
MAKING POLICY FOR THE AGENCY, HIRING THE EXECUTIVE 
DIRECTOR, AND SERVING AS FINAL ADMINISTRATIVE 
ARBITER OF GRIEVANCES AND COMPLAINTS BY APPOINTED 
COUNSEL AND DEFENDANTS. 

Fi na", authority to set standards, to make pol icy, and to 

hire the Executive Director would rest in the Board. Also, we 

envision the establishment of a subcommittee of the Board em

powered to arbitrate grievances and complaints by appointed 

counsel and defendants that cannot be resolved at the staff level. 

Given that the Agency would have authority over aPPointments and 

payment to counsel, the types of grievances involved would in

clude defendant's complaints about counsel, charges of ineffec

tive respresentation and unethical practices, and attorneys I 

grievances regarding appointments, voucher cuts, and allocation 

of funds for anci 11 ary servi ces. The Board woul d have authori ty 

to take any necessary administrative actions in resolution of 

grievances and to make referrals, including recommendations for 

r'" 
I 
r 

action, to the United States Attorney and the Disciplinary Board 

of the D.C. Bar in appropriate cases where the Trustees cannot 

act on their own. See Rec. 6.5, infra. 

A. FUNCTION OF THE DISTRICT OF COLUMBIA DEFENDER AGENCY 

(1) Appointed Counsel Program 

The Director of the Appointed Counsel Program would be in 

charge of two divisions: CJA Appointments and Vouchers. 

(a) CJA Appointments 

This division would have overall authority to manage the 

system for appointing counsel from the private bar and the Public 

Defender Service. It would be empowered to appoint lawyers to all 

criminal and juvenile cases requiring the appointment of counsel, 

thus assuming the powers now held by individual judges and U.S. 

Magistrates. Judges would still retain the power of removal in 

exceptional cases. 

The division would be fully staffed with line and investiga

tive personnel. In carrying out its responsibilities, the 

division would be charged with: 

- Developing standards of defendant eligibility for ap

pointment of counsel and administration of same through intake 

interviews with accused persons. See Sec. I.B., supra. 

- Developing standards, with the approval of the Executive 

Director and the Board of Trustees, for appointment of counsel to 

different types of cases requiring different levels of experience 
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and competence. See Recs. 6.1 and 6.2, jnfra. 

- Developing attorney caseload standards and monitoring 

same to ensure quality representation. See Rec. 6.3, infra. 

- Maintaining and coordinating all panels of appointed 

counsel - i.~., the PDS panel, the volunteer CJA panel for, 

Superior Court, the volunteer panel for U.S. District Court, the 

non-volunteer panel, and the student panel for misdemeanor cases. 

See Recs. 2.1, 2.2 and 6.2, infra. 

- Assigning counsel from these panels, on the basis of 

their compete~ce and experience, to individual criminal and 

juvenile cases. See Recs. 2.1, 2.2, 6.1 and 6.2, infra. 

- Coordinating with PDS the provision of training, mate

rials, and guidance to appointed counsel. See Recs. 5.1 and 6.4, 

infra. 

Investigating and mediating grievances of counsel and 

defendants, referring those Matters to the grievance committee 

of the Board which cannot be resolved satisfactQrily at the 

staff level.. ~See~Rec.,6.'5, jnfra, 

(b) Vouchers 

This division would be charged with administration of the 

voucher system, retaining final authority to review and approve 

all vouchers issued under the Criminal Justice Acts. It would 

also have authority to approve attorney requests for experts, in

vestigators, and other services essential to the preparation of a 

case. 
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The Voucher Division would be authorized to p~omulgate sub

stantive and procedural standards for administration of the 

voucher system. Standards with respect to all claim categories 

(~.~., waiting time, investigation time, interviewing time, 

research "time) shaul d be spell ed out in detai 1 to ensure uniformi

ty and fairness in application. 

The Voucher Division should also make provision for an ad

ministrative grievance procedure whereby counsel with voucher 

problems can be heard. 

(2) Public Defender Service 

Recommendations with respect to PDS are treated in detail in 

Sec. II, infra. Essentially, the agency would retain its ex

isting structure and authority, giving' up only its responsibili

ties for administering the D.C. Criminal Justice Act and assuming 

.a larger responsibility for providing training, materials, and 

advice to the private bar. With respect to the latter, PDS would 

work closely with the Appointed Counsel Program in coordinating 

and developing appropriate programs. 

Utilization of Non-Volunteer Counsel 

Rec. 2.1. THE COMMITTEE RECOMMENDS THAT ALL PRACTICING 
MEMBERS OF THE DISTRICT OF COLUMBIA BAR WHO ARE NOT 
GOVERNMENT EMPLOYEES OR REGULAR PRACTITIONERS UNDER 
THE CRIMINAL JUSTICE ACTS BE APPOINTED TO REPRESENT 
AT LEAST ONE INDIGENT DEFENDANT OR RESPONDENT PER 
YEAR. 

The Committee strongly endorses the concept of a mixed 
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system of representation under the Criminal Justice Act. Spread

ing the burden among PDS, regular CJA practitioners, and the bar 

as a whole has the overriding virtue of involving the entire legal 

community in the administration of criminal justice without unduly 

overloading anyone segment or, we think, diluting the quality of 

representation. There has long been a separation and resulting 

lack of communication between the criminal defense bar and the 

rest of the bar; many members of the latter have little idea of 

the problems faced by the courts, defendants, and criminal law

yers in ensuring that the criminal justice system functions fairly 

and efficiently. Although our recommendation for a mixed system 

of representation is not new, we think it is time that these 

barriers to communication are broken and that an equitable 

system for engaging the entire bar in the criminal process be 

established. We believe that an infusion of new ideas and 

perspectives and a more widely-held appreciation of the problems 

faced by the courts would result in substantial improvements in 

the criminal justice system. 

The concept of bar-Wide involvement appears to enjoy the 

support of the principal organizations of the legal community. 

The Board of Governors of the District of Columbia Bar (Unified) 

to which all local attorneys must belong - recently endorsed the 

principle that the bar as a whole has a responsibility to repre-
30/ 

sent in~igent defendants.-- The Washington Bar Association and 

30/ Resolution adopted on November 14, 1974. 

.'.~ 
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the Bar Association of the District of Columbia have both taken a 
31/ 

similar position.-- Moreover, despite the disinclination of the 

Joint Committee on Judicial Administration composed of the Chief 

Judges of the local courts and members from each court to adopt a 

similar recommendation made in the fall of 1974, our own research 

indicates that 22 out of 27 Superior Court judges who responded 

to this issue favor the increased utilization of the non-vol un-

teer bar under the Criminal Justice Act. Thus, we believe that 

our recommendation comes at a time when there is growing recog

nition of the problems of the courts and increasing acceptance of 

the bar's responsibility to help. 

Rec. 2.2. THE COMMITTEE RECOMMENDS THE COMPILATION OF A 
COMPREHENSIVE LIST OF ALL ATTORNEYS AVAILABLE FOR 
APPOINTMENT; IT RECOMMENDS THE ADOPTION OF A RATING 
SYSTEM BASED ON ATTORNEYS' TRIAL EXPERIENCE; IT 
RECOMMENDS THE ADOPTION OF AN EQUITABLE ROTATION 
SYSTEM TO ENSURE THAT NO NON-VOLUNTEER ATTORNEY IS 
APPOINTED TO MORE CASES PER YEAR THAN ANY OTHER; 
AND IT RECOMMENDS COMPENSATION TO ALL SUCH ATTORNEYS 
APPOINTED UNDER THE CRIMINAL JUSTICE ACT. 

Two principal objections have been raised against the con

cept of an attorney draft: first, that it would tend to lower 

the quality of representation because of the relative inexperi

ence of many members of the non-volunteer bar in handling crimi-

31/ As indicated in corresponde~ce from Ruth E. Hankins, Presi
dent of the Washington Bar Association, to Chief Judge Harold H. 
Greene, and letter from Lawrence E. Carr, Jr., President of the 
Bar Association of the District of Columbia, to Chief Judge 
Greene, both dated November 18, 1974. 

" 
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nal cases and, second, that it would tend to drive away the 

regular CJA practitioners on whom the courts principally rely to 

represent indigent defendants. 

As to the first objection, Superior Courtls experience with 

those attorneys who appeared in the spring of 1974 was far more 

favorable than expected. Many judges found that, although non

volunteers initially had difficulty finding their way around the 

court system, the quality of their representation was ultimately 

high as result of their sense of professional pride and responsi

bility. Concededly, attorneys unfamiliar with the system may 

have been relatively lIexpensivell because of the time they spent 

in familiarizing themselves with law and procedure, but, in the 

view of many judges, their performance compared favorably with 

that of attorneys regularly engaged in criminal practice. 

It does seem clear, however, that any system drawing upon 

the services of non-volunteers must ensure that cases are appro

priately matched to counsel IS ability and experience. Conse

quently, we strongly endorse a plan by which each member of the 

D.C. Bar is required to fill out a detailed questionnaire, 

stating, among other things, the nature of his or her practice, 

the name and size of the law firm, and the extent of his or her 

civil and criminal trial experience. This information would be 

up-dated on a regular basis. The proposed D.C. Defender Agency 

would evaluate each non-volunteer attorney according to his or 

her experience. Appointments to juvenile, misdemeanor, and 

l' 
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felony cases would, in turn, be made in such a way as to ensure 

that an assigned case falls reasonably ~ithin counsel IS compe

tence. 

As to the second objection, we find little basis for it, 

given a large and growing number of criminal cases brought each 

year, the relatively small group of regular criminal lawyers 

available to take appointments, and the obvious desirability of 

reducing their caseloads to ensur'e guality representation. It 

has been variously estimated that there are approximately 6,000 

members of the Bar who would be eligible for appointments under 

the proposed plan. Thus, if each attorney were to be assigned 

to one case, there would still be some 16,000 cases to be divided 

among PDS, volunteer lawyers, and law students. 

In sum, we think it both necessary and desirable to involve 

the entire bar in the defense of criminal cases. Rather than 

draw upon this resource only in times of crisis 5 we believe that 

non-volunteers should be made an integral part of the criminal 

justice system in the District of Columbia. 

Inclusion of Law School Clinics in the CJA Budget 

Rec. 3.0. CLINICAL PROGRAMS HAVE BECOME AN INTEGRAL PART 
OF THE CRIMINAL JUSTICE SYSTEM IN THE DISTRICT OF 
COLUt'1BIA. THE COMMITTEE THEREFORE RECOMMENDS THAT 
THESl PROGRAMS BE FUNDED AT LEAST IN PART, UNDER THE 
b.c. CRIMINAL JUSTICE ACT. 

There is no question that law schools are making a signifi

cant contribution to the administration of justice. Aside from 

.,' 
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the diligent representation they give their clients, student 

attorneys provide an invaluable service to Superior Court by 

taking cases where counsel might otherwise be unavailable and by 

handling many First Offender Treatment cases and other pre-trial 

diversions. Yet, current funding problems faced by these pro

grams make it uncertain whether they can continue on a permanent 

basis. Unquestionably, the services that students now provide 

would ·be sorely missed in the event that clinical programs had to 

be adandoned for lack of funds. 

Since clinical programs have become an integral, working 

~'. 

! 
I 

! 
.... --:1 - ...... 

.-"::: 

~'-~ 

•.. ,.,... 

part of the system,' the Committe.e recommends that they receive "_.qp 

CJA funding so as to place them on a more permanent footing. We 

recognize that the clinics are, foremost, educational programs and 

that the law schools have responsibilities to serve their stu

dents as well as the surrounding community. Thus, we do not 

suggest that the entire cost of the clinics be borne by the Crimi- . 

nal Justice Act, but, rather, that funds be allocated in suffi

cient measure to ensure that the programs can continue and that 

the law schools do not bear the whole burden of finding funds to 

defend some 2664 misdemeanor and juvenile cases a year. 

We make no recommendation as to the total sum that should be 

appropri ated for cl i ni cs under' the Act. Nor do we offer any spe

cific recommendation as to the appropriate formula. TH~t is best 

left to the discretion of the proposed D.C. Defender Agency which 

would have annual budgeting responsibilities for the components 
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of the criminal defense system. However, we think that some sub

stantial portion of the money that the clinics presently save the 

court should be made available and that allocations to the various 

programs could be based on projections of the number of cases they 

can handle each year . 

It should be the responsibility of each clinic director to 

keep the Director of the proposed Appointed Counsel Program in

formed about all relevant aspects of their programs. In parti

cular, the latter needs to know how many students are qualified 

to take jury-triable cases, how many are not, and how many stu

dents will be available for misdemeanor appointments on any given 

day or week. This is necessary for integration of law students 

into a total plan for providing defense services. 

Increasing CJA Appropriations and Raising Levels of 
Compensation 

We are well beyond the point where it can be said that the 

criminal justice system in the District of Columbia can function 

without attorneys dedicated primarily to the practice of criminal 

law. Since close to 90% of all defendants in this city are in-

digent, criminal practice necessarily means CJA practice. The 

courts - especially D.C. Superior Court - seem to have recognized 

this. And, yet, criminal lawyers continue to be treated as 

appendages to the system. They are desperately needed, but they 

are inadequately compensated and frequently abused. 
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The point is that the system can no longer function ade

quately without facing up to hard realities: 

- It is the community as a whole - not a relatively small 

group of attorneys - which should bear the financial burden of 

providing representation for indigent defendants. (See Commen

tary to A.B.A. Standard 2.4, Providing Defense Services). 

- A majority of the attorneys who practice regularly under 

the Criminal Justice Acts do this for a living. It is their 

primary source of Jncome, notwithstanding the hope and expectation 

of Congress that the system can function with attorneys practicing 

CJA law as a sideline. There are too many cases, too few attor

neys, and criminal practice necessarily demands a constant 

honing of skills and knowledge. 

- The Criminal justice system as now constituted may at

tract new talent, but cannot seem to keep it. Many able attorneys 

who want to practice criminal law find themselves caught in a 

dilemma between their sense of commitment and the personal and 

financial sacrifices involved in fulfilling that commitment. Few 

enter the practice of criminal law in the hopes of getting rich. 

But too often, the low rates of CJA compensation d~ive them out 

of the criminal law. 

- It is axiomatic that lawyers are no different from other 

people. They cannot be expected to work for little or nothing, 

just as one would not expect a contractor to build a house with

out being paid for the cost of labor, materials, and overhead. 
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Yet, criminal lawyers practicing under the Act are frequently 

asked to provide representation for which they are not paid, or 

paid very little. One of two things will happen: e'ither the 

attorney will not do the work that a case requires, at great cost 

to the defendant, or he will do the work and suffer a financial 

loss. 

- Finally -~and this is probably the most important point -

a system which is heavily weighed against the indigent defendant 

in terms of the compensation that his attorney' will receive 

raises serious questions of equal protection. The indigent's 

rights under the Constitution are no less than the rights of the 

well-to-do. And, yet, if his counsel is not adequately paid, 

the indigent defendant has little reason to expect that his rights 

will receive the protection they would get if he could afford to 

retain counsel. Not only must the system protect his interests, 

it must appear to protect them if he is to have any confidence in 

it. 

In light of these realities, the Committee makes the follow-

ing recommendations: 

Rec. 4.1. APPROPRIATIONS FOR THE D.C. CRIMINAL JUSTICE ACT 
MUST BE INCREASED TO ENSURE THAT ATTORNEYS ARE ADE
QUATELY COMPENSATED AND THAT DEFENDANTS RECEIVE 
EFFECTIVE REPRESENTATION. THE COMMITTEE STRONGLY 
SUPPORTS THE EFFORTS OF THE JOINT COMMITTEE ON 
JUDICIAL ADMINISTRATION OF SUPERIOR COURT AND THE 
D.C. COURT OF APPEALS TO OBTAIN INCREASED FUNDING. 

Fiscal Year 1975 figures indicate a severe imbalance in the 
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allocation of public resources between prosecution and defense in 

the District of Columbia. 

Table III - Resources for Prosecution and Defense -
F.Y. 1975 

32/ 
U.S. Attorney for D.C. (criminal only) --- $5,331,542-
D.C. Corporation Counsel 

Law Enforcement Division -----------_ 
Juvenile Division --------------- ___ _ 

Tota 1 ----- .. --

D.C. Criminal Justice Act ------_________ _ 
Public Defender Service 

(excluding mental health) ---- ______ _ 
Total --------

$ 484.500 33/ 
$ 434,000-
$6,250,042 

34/ 
$2,100,000 --

35/ 
$1,656,795 -
$3,756,795 

These figures do not tell nearly the whole story. Appropri~ 

ations for the D.C. Criminal Justice Act and the Public Defender 

Service include funds for investigators, experts, transcripts, 

and all other ancillary services. These are not included in the 

above ?mounts spent on prosecution. Indeed, if one were to in

clude the vast investigative and expert services available to the 

D .. C. Corporation Counsel and the U.S. Attorney1s Office from the 
36/ 

Metr-opolitan Police,- the Federal Bureau of Investigation and 

1£1 .Figures ?bta~ned from the Executive Office of the U.S. Attor
ney for ~he 91stnct ?f C?lumbia. The amount includes costs of 
prosecut1on 1n U.S. D1str1ct Court. . 

33/ Figures obtained from D.C. Corporation Counsel. 

~4/ F.Y. 1975 appropriation.f?r D.C. Criminal Justice Act. This 
1ncludes funds for court adm1n1stration of the Act. 

35/ F.Y. 1975 appropriation for Public Defender Service. 

~6/ The F.Y .. 1975 b~dget for the.Metropolitan Police Department 
aTone (exclud1ng ret1rement benef1ts) is $91,591,000. 
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~thergovernment agencies, the imbalance between prosecution and 

defense would be even more pronounced. As a minimum, we believe 

that this imbalance should be redressed in order to safeguard the 

adversary process. 

In any event, the criminal justice system can no longer be 

permitted to stagger from year to year with inadequate funding. 

The shortfalls by March and April of the last two fiscal years 

have posed critical problems for the courts, creating an air of 

unceytainty and disorder within the system. Attorneys have paid 

the price in voucher cuts and delays in payment, but the ultimate 

victim has been the defendant. The annual recurrence of this 

crisis is no longer tolerable. 

Rec. 4.2. COVERAGE OF THE D.C. CRIMINAL JUSTICE ACT SHOULD 
BE EXPANDED TO INCLUDE COMPENSATION TO COUNSEL REPRE
SENTING INDIGENTS ACCUSED OF ALL PETTY OFFENSES IN 
WHICH THE APPOINTMENT OF COUNSEL IS CONSTITUTIONALLY 
REQUIRED. 

Despite the mandate laid down in Argersinger v. Hamlin, 407 

U.S. 25 (1972) and the apparent responsiveness of the new Act to 

this decision, Superior Court continues to exclude all cases 

prosecuted by the D.C. Corporation Counsel from coverage under 

the Act. Argersinger leaves considerable discretion to judges in 

deciding whether counsel need be appointed - if the defendant is 

likely to be sentenced to jail, he must be represented; if not, 

counsel need not be appointed. Judges clearly deem many minor 

offenses to fall into this latter category. Nevertheless, petty 

-1 
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cases do arise where the defendant is incarcerated and where 

representation is mandated by the Sixth Amendment. Unless a stu

dent lawyer can be found to represent the defendant, judges must 

look to the regular CJA practitioner to handle the case. 

Ideally, every indigent defendant accused of a criminal of

fense, no matter how trivial, should be represented by counsel. 

We recognize the severe budgetary constraints under which the 

D.C. Criminal Justice Act is now administered and, thus, do not 

recommend tot~l inclusion. However, we do recommend that the 

blanket exclusion of all Corporation Counsel-tried cases be 

lifted to accommodate the situation where the appointment of 

counsel is mandated. On the same theory articulated earlier, 

counsel should not be expected to provide representation without 

compensation. 

Rec. 4.3. THE RATE OF COMPENSATION UNDER BOTH THE LOCAL 
AND FEDERAL CRIMINAL JUSTICE ACTS SHOULD BE RAISED 
TO NOT LESS THAN $40 AN HOUR FOR BOTH IN-COURT AND 
OUT-OF-COURT TIME. 

No one disputes that existing rates of CJA compensation are 

low relative to what attorneys charge in retained cases. This 

distinction between CJA and retained practice has been maintained 

largely because of a continuing belief that attorneys practicing 

unper the Acts are discharging, at least partly, a ErQ bono 

function. We reject that notion as an invalid basis for providing 

compensation under the Acts. 

The existing $30 and $20 limits were established in 1970. 
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37/ 
Since then, inflation has cut substantially into real income. 

Furthermore, we alluded in Sec.I.G.(l), supra, to the reduced 

services that regular CJA practitioners provide their clients be

cause of the low rates of compensation as well as to the high 

cost of running an adequately staffed and equipped law office. 

We therefore think it appropriate at this time to recommer 

flat rate of not less than $40 an hour, regardless of whether time 
38/ 

claimed is spent in or out of court.- Most attorneys do not 

make this differentiation and, in fact, we find little logic in 

the distinction. In reality, close to 90% of all criminal cases 

are disposed of short of trial, and the time that counsel spend 

investigating and preparing their cases represents nearly 75% of 
39/ 

all time that they put in.-- Since this out-of-court preparation 

on a case, whatever the outcome, lies at the heart of an effective 

defense, we cannot see a rationale for compensating it at a rate 

lower than that awarded for time spent in court. 

The recommendation that we make is a moderate one, repre-

37/ See Sec. I.B., supra. 

38/ The Committee notes that in Blankenship v. Boyle, U.S.D.C. 
Civil No. 2186-69 (Jan. 7, 1972), Judge Gerhard Geseijl awarded 
plaintiffs. counsel $45 an hour for the 14,886 hours of work in
volved and additionally awarded a bonus of $15 an hour because of 
the contingency of recovery and the complexity of the case. Thus, 
the Committee·s recommendation still falls short of rates of 
compensation deemed fair and equitable in other types of cases. 

39/ See Fn. 22, supra . 
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senti ng} as it does, a compromisE' between the tJ)'i1~~h:+(~ '(}t full 

compensation at rates which retained counsel wouM <:«sN''<H''ill 

lirlited public funds. lve are mindful that :'~3:~~.v ~~~"'y~:~'$ ~;';\lcticing 

to their clients. 

Rec. 4.4. COUNSEL SHO:.:tD BE ccrl=::S~!':E:: F:::i: ili:J~K PERFORNEO 
IN ANY ASSIGNED CJA CASE ~ :l .. -i-E-;;-&:El:( :::x N27'" CHA!:{GES ARE 
FILED. 

It is curren.t oractice in S:1!:e~~io'\"' C,::::.:rt to assi~n counsel 

to CJA cases in the r:ornio9" thereby ghdr,;::} attorneys time to i n-

terview their c1ients, prepare for bond hearings, and arrange 

third-party custody before ar-rai9nments and presentments in the 

afternoon. If forma1 charges are not filed and the defendant is 

released, the CJA Coordinator does not prepare a voucher form and 
'" 

counsel remains unpaid for any work performed on the case. See 

Sec. I.G.(l), supra. 

Consistent with our view that CJA counsel should not be re-

quired to work without compensation, the Committee recommends 

that attorneys aSSigned to cases that are not papered should be 

compensated as in any other case for time spent in preparing and 

waiting for court proceedings. 
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Rec. 4.5 THE STATUTORY MAXIMUM COMPENSATION FOR MISDEMEANOR 
AND FELONY CASES SHOULD BE RAISED TO $800 AND $1600, 
RESPECTIVELY. 

The existing statutory maximum limits for misdemeanors ($400) 

and felonies ($1000) should be raised to reflect the increase in 

hourly rates recommended in 4.3, supra. Serious and complex 

cases, whether misdemeanors or felonies, often involve substantial 

investigative work, legal research, and motions practice calling 

for investments of time that would exceed the eXisting statutory 

maximum limits at the proposed rate of $40 an hour. If the limits 

are taised as recommended, counsel would be less constrained in 

rendering complete services to their clients and would be less 

frequently compelled to make claims for excess compensation. 

Rec. 4.6. THE ~iAXIMUM COMPENSATION FOR REPRESENTATION IN 
POST-TRIAL MATTERS SHOULD BE RAISED FROM $250 to $800 
IF THE UNDERLYING CASE WAS A MISDEMEANOR AND TO $1600 
IF THE UNDERLYING CASE WAS A FELONY. 

18 U.S.C., Section 3006A(d)(2), adapted by incorporation in 

D.C. Code, Section 11-2604(1974), provides a statutory maximum 

of $250 for representation in a post-trial motion, probation 

revocation, and other post-trial proceedings. Considerable in

vestigation and legal research are often involved in handling 

motions of this kind. In fact, habeas corpus motions and motions 

attacking sentence (D.C. Code, Section 23-110 and 28 U.S.C., 

Section 2255) frequently require extensive filings akin to appel-
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late briefs. Counsel should in no way be constrained by low 

rates of compensation from providing effective representation. 

Thus, we recommend that the statutory maximum limit for post-trial 

representation be raised to conform with Rec. 4.5, ~ra. 

Rec. 4.7. IN ANY CASE WHERE A DEFENDANT MUST PAY A CONTRI
BUTION TOWARD HIS DEFENSE, SUCH CONTRIBUTION SHOULD BE 
PAID INTO THE REGISTRY OF THE PROPOSED D.C. DEFENDER 
AGENCY. 

A viable attorney-client relationship is difficult enough 

to establish in a CJA case without the added problems associated 

with attorneys dunning clients for payment. The existing proce

dure for contribution orders tends to undermine the attorney-

client relationship. Thus, we recommend that no money be ex

changed directly between a lawyer and his CJA client, and that the 

latter make his payments, possibly on an installment basis, to the 

proposed D.C. Defender Agency which, in turn,would reimburse coun

sel. The responsibility for assuring defendants' compliance with 

contribution orders would thereby rest in the Agency which ordered 

contribution, thus improving counsel's prospects of payment. 

Rec. 4.8. THE $18,000 ANNUAL LIMIT FOR CJA ATTORNEYS PRAC
TICING IN D.C. SUPERIOR COURT SHOULD BE ABOLISHED. 

The $18,000 ceiling serves little useful purpose. It arbi

trarily depresses the income that CJA practitioners can make, 

while failing to discriminate between good and bad lawyers. We 

recommend that it be abolished. 
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However, we do believe that caseload limits whould be estab

lished and enforced to ensure that attorneys practicing under the 

Act are not overextended at the expense of quality rep res mtation. 

See Rec. 6.3, infra. The $18,000 limit is certainly the wrong in

strument for accomplishing this end. We note by way of illustra

tion that one attorney received 189 CJA cases and another 146 CJA 
401 

cases during the first six months of Fiscal Year 1975.-- This is, 

of course, far in excess of the maximum caseload that each PDS 

attorney is permitted to maintain during the entire year. See 

Sec.IT.C., infra. Tn any case, effective enforcement of caseload 

standards and equitable distribution of appointed cases would 

obviate the need for a monetary limitation. 

Rec. 4.9. PROCEDURES FOR PAYMENT OF EXCESS COMPENSATION 
SHOULD BE STREAMLINED AND LIBERALIZED. SPECIFICALLY, 
WE RECOMMEND THAT 

- COUNSEL BE PAID THE STATUTORY MAXIMUM TN ANY 
CASE WHERE EXCESS COMPENSATION IS WARRANTED - I.E., 
COUNSEL SHOULD NOT HAVE TO AWAIT APPROVAL OF THE~ 
ENTIRE CLAIM IN ORDER TO BE PAID AT LEAST THE MAXIMUM; 

- EXCESS COMPENSATION SHOULD BE PAID AT THE 
PROPOSED MAXIMUM RATE OF $40 AN HOUR: 

- IN ANY PROTRACTED TRIAL EXTENDING OVER SEVERAL 
MONTHS, COUNSEL SHOULD BE PAID AT LEAST THE STATUTORY 
MAXIMUM AT THE END OF EACH MONTH; 

- CLAIMS FOR EXCESS COMPENSATION SHOULD BE TREATED 
LIKE ANY OTHER VOUCHERS; THAT IS, THEY SHOULD NOT BE 
SUBJECT TO APPROVAL OF THE TRIAL JUDGE AND INTERVIEWED BY 
THE CHIEF JUDGE OF THE COURT. IF THE DISBURSEMENT 
AGENCY HAS QUESTIONS ABOUT A CLAIM, THESE MAY BE AD
DRESSED TO THt TRIAL JUDGE AND THE ATTORNEY, BUT IT IS 
THE DISBURSEMENT AGENCY WHICH SHOULD HAVE FINAL AU~, 
THORITY. 

40/ Statistics maintained by the Director of the Criminal Justice 
Act Program, Public Defender Service. . 
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Existing procedures for reviewing and approving claims for 

excess compensation are heavily weighted against counsel. They 

discourage attorneys from applying because of strong pressure from 

the courts to keep compensation within maximum limits and the 

lengthy delays involved in getting payment. As a consequence. 

counsel may be discouraged from doing all that a complicated case 

calis for, or, if he or she is conscientious, counsel may do the 

work necessary, but at ah hourly rate substantially below the 

statutory maximum. The potential chilling effect is manifest. 

Moreover. Existing procedures place a particularly heavy 

burden on counsel aopointed to a protracted case. A recent six

month long trial in Superior Court is a case in point. Counsel 

appointed in that case had to drop all other business for the 

duration of the trial and none were paid in full until long after 

sentencing of the defendants. The financial and personal sacri

fices were SUbstantial - in fact, one of the attorneys involved 

was forced to terminate his practice and seek a teaching job. It 

should be noted for the sake of comparison that PDS attorneys are 

not handicapped in this fashion when engaged in protracted litiga

tion. 

It has been common practice of the courts to compensate ex-
41/ 

cess claims at rates below the statutory hourly maximum limits.~ 

This. of course, presents an anomalous situation in that counsel 

41/ See United States v. Thompson, 361 F. Supp. 879 (D.C.D.C. 
1973). 
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who are appointed to "extended and complex" cases because of their 

greater skills are paid less per hour than attorneys appointed to 

cases where compensation claimed falls within maximum case limits: 

The financial burdens on CJA practitioners who find themselves in 

this situation are doubly severe when taking into consideration 

that most are sole practitioners or members of small law firms. 

We therefore recommend that attorneys be compensated at the pro

posed rate of $40 an hour for all time devoted to representation 

in a case where compensation in excess of the stat~tory maximum 
42/ 

case 1 imits is deemed appropri ate.-

Finally, it should be noted that excess compensation cases 

are relatively unusual. The burdensome and time-consuming super

structure of review, approval, re-review and final approval by the 

Chief Judges hardly seems justified by the low number of excess 

compensation claims SUbmitted each year. In any event, consistent 

with our view that vouchers should not be subject to judicial ap

proval, we recommend that excess compensation claims be handled 

by the Voucher Division of the proposed D.C. Defender Agency. 

Rec. 4.10. THE $300 LIMIT ON COMPENSATION FOR EXPERTS, IN
VESTIGATORS, AND OTHER OUTSIDE SERVICES SHOULD BE 
M1TIGATED BY PROVISIONS FOR EXCESS COMPENSATION TO 
EXPERTS IN APPROPRIATE CASES. PROCEDURES FOR OBTAIN
ING PRIOR APPROVAL SHOULD BE SIMPLIFIED AND AUTHORITY 
THEREFOR PLACED IN THE PROPOSED D.C. DEFENDER AGENCY. 

42/ The Amicus Curiae brief of the D.C. Bar in United States v. 
Hunter, U.S. District Court Cr. No. 2008-68. filed December 19, 
1974, takes this position. See also the memoranda filed in the 
other cases consolidated with Hunter. 
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The $300 limit on compensation for outside services is too 

inflexible and may, at times, be inadequate for payment of certain 

types of experts, notably psychiatrists. Flexible standards, 

realistically based on the actual costs of obtaining various 

types of expert services, should be established to provide excess 

compensation to experts in appropriate cases. Responsibility for 

this should be lodged in the Voucher Division of the proposed D.C. 

Defender Agency. 

Similarly, procedures for obtaining approval to engage out

side services should be greatly simplified so that counsel may 

move quickly to investigate and prepare their cases for prelimi

nary hearings, motions, and trials. The determination of need for 

outside services should rest primarily with counsel, and there 

should be an operating presumption that counsel's requests are 

legitimately based on professional judgment. In short, standards 

and procedures to be established should intrude as little as 

possible on counsel's freedom to defend a case as he or she sees 

fi t. 
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I I I ROLE OF THE PllBLI C DEfENDER SERVI CE 

A. STATJ,ITORY AUTHOR I IV 

The Public Defender Service (PDS) was established in 1970 
43/ 

pursuant to P.L. 91-358 (D.C. Code, Section 2-2221~ et. ~.).--

By statute, PDS is charqed with providing representation in all 

courts in the District of Columbia for·indiaents in the following 

types of cases: (1) criminal offenses punishable by imprisonment 

of six months or more; (2) parole and probation Violations; (3) 

mental health commitment proceedings; (4) civil commitment pro

ceedings under the Narcotic Addict Rehabilitation Act; (5) juve

nile proceedings; (6) proceedings for commitment of chronic alco

holics; and (7) proceedings related to confinement of persons 

acquitted on the around of insanity. The agency is limited by 

statute to representing no more than 60% of all persons unable to 

afford their own counsel. 

PDS is also authorized to furnish technical and other assis

tance to private attorneys appointed to represent persons who 

qualify under the Criminal Justice Act and is responsible for es

tablishinq and coordinating with the courts a system for appoint

ment of private counsel. Finally, PDS is empowered to determine 

431 PDS·is the successor to the Le9al Aid Agency established by 
Act of Congress June 27, 1960, P. L. 86-531. See Appendi x D for 
current statute. 
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its allocation of resources between the various courts where it 

provides representation. 

B I FULF I LLI NG THE SWLJfORY ~ANPATE 

(1) Trial-Level Representation 

Since 1971, PDS has allocated the majority of its manpower 

and resources to representation in D.C. Superior Court. This 

decision paralleled Superior Court's assumption of jurisdiction 

over all criminal offenses chargeable under the D.C. Code. Thus, 

on the average, PDS has 22 attorneys and supervisors assigned to 

adult criminal cases~ and juvenile cases in Superior Court, while 

only one PDS attorney is assigned in U.S. District Court to 

handle exclusively pre-trial and collateral matters. This alloca

tion of manpower corresponds roughly to the current distribution 

between the two trial-level courts in D.C. of criminal and juve

nile cases requiring the appointment of counsel: 

D.C. Superior Court 

15,000 criminal cases 
7,500 juvenile cases 

22,500 cases per year 

U.S. District Court 

1,100 criminal cases 
~~n-=-o juvenil e cases 

1,100 cases per year 

Based on these estimates and PDS's F.Y. 1974 figures that it 

closed 1,474 criminal (1172 felonies, 302 misdemeanors), 1,077 

juvenile, and 776 miscellaneous cases in SUperior Court, it ap

pears that the a~ency represents no more than 15% of all indigents 

I" 

I" 

r 

93 

44/ 
charged in Superior Court.-- If one were to include the 2,100 

civil mental health commitment cases that PDS handles each year, 

the figure rises to 22% of the total (24,600 cases). 

Although the one PDS attorney assigned to the Magistrates 

in U.S. District Court handled 263 preliminary hearings and col

laterial matters in F.Y. 1974, it would be misleading to conclude 

that this represents a substantial proportion of the workload 

there. PDS counsel is used for a limited purpose in the initial 

stages of a case and private counsel is customarily appointed to 

take cases that proceed beyond preliminary hearing. Thus, PDS 

is rarely involved at the trial stage in federal criminal cases. 

In effect, PDS orovides a service to the Court in instances where 

counsel is otherwise unavailable. 

(2) Appellate-Level Representation 

Because of the D.C. Court of Appeals I continuing policy of 

assigning trial counsel to litigate appeals by their clients, PDS 

has been compelled to maintain a large appellate staff. Current

ly, 9 attorneys and 1 supervisor (25% of the entire legal staff 

of PDS) are assi9ned to prepare and arque appeals. Given the ex-

44/ PDS's declining proportion of representation is partly attri
butable to the rising incidence of crime. The U.S. Attorney for D.C. 
papered 28.8% more adult criminal cases in July through December, 
1974 than in the comparable period for 1973. Similarly, the D.C. 
Corporation Counsel filed charges in 9.2% more juvenile cases in 
the same time span as compared to the year before. 



tensive work involved, this appellate staff is able to close only 

80 to 100 appeals a year. 

PDS's contribution to appellate representation in the U.S. 

Court of Appeals for the D.C. Circuit is minimal. On occasion, 

the aqency is asked to prepare amicus briefs, but, consistent with 

its allocation of resources to the local courts, PDS does not pro

vide representation in the Circuit Court on a regul~r basis. 

(3) Post-Conviction Services 

Pursuant to a 9rant from L.E.A.A., PDS also administers a 

prooram to provide a full range of legal and other services to 

convicted defendants serving time at Lorton, the Women's Detention 

Center, and D.C. Jail. Students from area law schools provide the 

manpower and PDS, in turn, has overall administration responsi

bility for management of the program. 

(4) Administration of the CJA Pro9ram 

By statute, PDS is called upon to assist the court in admin

istering the Criminal Justice Act. A Director is presently 

assigned to this task and his work deals exclusively with admin

istration of the Act in Superior Court and the D.C. Court of 

Appeals. His responsibilities do not include the federal courts. 

A Criminal Justice Act Advisory Board was established in 1971 

by the local courts to assist the Director in carrying out his 

functions and, particularly, to provide him with a mechanism for 
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handling complaints and disciplinary problems. The Board did not 

have a significant impact on administration of the Act and has 

since become inactive. 

The Director has overall supervisory responsibility for the 

operations of the CJA Coordinators in Superior Court (See Sec. I. 

B. and C., supra). He maintains basic statistics pertaining to 

administration of the Act: he keeps records of all appointments 

made and vouchers submitted in the local courts; he administers 

the $18,000 limit now in force in Superior Court, informing the 

CJA Coordinators in the criminal and family divisions of any 

attorneys who have exceeded the ceiling; he advises the various 

court committees on the operations of the Act; he mediates com

plaints by defendants and attorneys and, in appropriate cases, 

refers these to individual judges and disciplinary-bodies; he 

maintains panels of non-volunteer attOl'neys for appointment to 

CJA cases, referring names to the courts whenever requested; and 

he is responsible for providing manuals and other information to 

private attorneys appointed to criminal cases in both Superior 

Court and the D.C. Court of Appeals. 

In reality, the Director1s job is largely administrative and 

advisory in character, carrying with it little real power or 

authority. Appointments are handled exclusively by judges (with 

the advice of the CJA Coordinators); vouchers are Similarly ap

proved exclusively by the courts; and substantive policies are 

made by the Chief Judges and various judicial committees. On 
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balance, then, PDS's role in this area is basically limited to 

record-keeping and providing ancillary services to the courts and 

to appointed counsel. 

(5) Services to the Private Bar 

In addition to the services mentioned above, PDS assists 

private counsel in a number of other ways. A Duty Day attorney 

is regularly assigned to answer questions from the public, and 

most attorneys on th~ staff are otherwise available to advise 

private counsel in the preparation of criminal cases. The PDS 

library is open to outside counsel and an extensive collection of 

sample motions, memoranda, and other materials is available for 

their use. In practice, however, private counsel do not make ex

tensive use of these services. 

The agency employs four investigators and a supervisor to 

handle almost exclusively requests for case investigations from 

CJA attorneys. Those private attorneys who have used this ser

vice have generally been satisfied with the quality of work per

formed. However, there is currently a waiting period of about 

six weeks for PDS investigators, and the small staff assigned to 

this task oresently can handle investigations of no more than 2% 

to 3% of all CJA criminal and juvenile cases brought in Superior 

Court. Most private attorntws do not use POS investigators, pri

marily because of the extensive delays involved. On balance, one 

would have to conclude that PDS's contribution in this area is 
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45/ 
quite limited when matched against the potential need.--

The Offender Rehabilitation Division (ORO) provides social 

services to both PDS and CJA counsel. The Division assists coun

sel in securing employment for their clients, in preparing pre

trial release plans, securing medical assistance, hoUSing, food, 

preparing pre-sentence reports and devising rehabilitation pro

grams. However, most CJA attorneys interviewed indicated a pref

erence for using other social services organizations in the city. 

Finally, PDS under a 9rant from L.E.A.A. is now making a 

substantial contribution in the area of training for the private 

bar. In late 1973, PDS revived publication of the PDS Bulletin 

and, to date, has published four issues dealing with various 

aspects of pre-tria] preparation, sentencing alternatives and pro

blems, pre-trial release, and eyewitness identification. Concur

rently, the agency has sponsored three well-attended seminars for 

the private bar, covering in practical terms some of the issues 

discussed in the PDS Bulletin. In addition, many PDS attorneys 

have contributed to the annual Criminal Practice Institute of the 

Young Lawyers Section which last year drew more than 600 attorneys 

for lectures, workshops, and seminars over two weekends. It is 

clear from the strong response of the Bar to these efforts that 

PDS is meeting a vital need. 

45/ Pursuant to a qrant, PDS is now developing a training program 
for future investigators drawn from area law schools and a referral 
service to CJA attorneys needing investigators from this enlarged 
pool. 
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c. QUALITY OF REPRESENTATION 

The Co~mittee conducted no internal study of the quality of 

PDS since this would be duplicative of other efforts. A recent 

ev:o;luation conducted by Abt Associates found that PDS met suffi

ciently hiah standards of performance to justify its selection o.S 

an L.E.A.A. IIExemplary Project" appropriate for replication else

where in the nation. Specifically, Abt cited the following out-

standin9 features: 

- Effective caseload linitations geared to the agency's pri

mary responsibility to provide quality representation; 

- Stron~ leadership and effective management of resources; 

Comprehensive training programs for staff attorneys; 

- Effective utilization of supportive, non-legal resources 

for delivery of ancillary services; 

A strong orientation to law reform; 

A productive relationship with the private bar; 

- Adequate funding and adeauate staff salaries combined with 

a clearly-defined set of priorities designed to ensure quality 

representation for as many clients as possible; and 

- Individualized and continuous client representation to 

ensure client confidence and attorney accountability. 

It is clear from our own interviews with Superior Court and 

U.S. District Court judges that PDS enjoys an excellent reputa

tion. Twenty-five of the twenty-seven Superior Court judges 

, L 

J 

._,1. 

" 
.1, 

, 
M~. 

"' 
.. 1 

., .. f 

,",,,.1 

L ~ . .,~, 
, 
L~ 

i 
I 
L.~ 

L= 
l , 

99 

questioned on this pOint indicated that PDS attorneys ranged from 

"good 'l to "outstandi ng. II Twel ve stated that PDS representati on 

was uniformly livery good" or "outstanding." The only criticisms 

offered were a tendency of PDS attorneys to be "over-technical II 

and a disinclination on the part of some attorneys to seek plea 

dispositions. These criticisms could reasonably be taken as in

dications of viqorous representation. 

A comparative study of the relative performance of PDS and 

all other defense attorneys was recently conducted at the Commit

tee's request by the Institute for Law and Social Research. 

Results of this study are contained in Sec. III.A.~ infra. Suf

fice it to note here that PDS attorneys perform better than 

others in obtaining third-party custody and unsecured bail for 

their clients, and substantially better in winning acquittals in 

felony trials. 

Case-Load Standards 

Over the years, PDS has developed a sophisticated set of 

standards to ensure that attorneys provide quality representation 

and, yet, maintain a reasonable caseload. The standards are 

flexible, based on a continuin9 review of a number of factors and 

variables that may chan~e at any given time. The sine ~~, 

of course, is the duty of counsel to provide effective represen

tation, a standard that is not quantifiable. It is affected, 

however, by a number of other factors: the speed of turnover of 
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cases, the percentage of cases that go to trial (roughly 10% to 

12%), the extent of support services available to counsel, court 

delays, and complex or protracted litigation. In analyzing 

these factors, PDS arrived at a maximum felony caseload of 30 

open cases per attorney at any time, of which 20 are assumed to 

be in an active posture, and a maximum of 38 open juvenile cases, 

of which 15 are assumed to be active. The expectation was that 

each attorney COUld close between 110 and 120 criminal cases or 

180 juvenile cases annually, but in practice the number of closed 

cases has fallen short of this goal. 

It should be noted that these limits on maximum caseloads 

take full account of the extensive services available to PDS 

attorneys. Compared to the relative paucity of services avail

able to regular CJA practitioners, one could reasonably conclude 

that private attorneys shOUld carry no greater caseloads than PDS 

attorneys, and probably less. 

D. RELATIONSHIP OF PDS TO THE COURIS AND LOCAL GOVERNMENI 

(1) Board of Trustees 

PDS is governed by a 7-man Board of Trustees selected by a 

panel composed of the Mayor and the Chief Judges of Superior 

Court, the D.C. Court of Appeals, U.S. District Court and the U.S. 

Court of Appeals for the D.C. Circuit. No judge may serve on the 

Board. 

-, 

. --~ 

It-

101 

Despite selection of its members by the courts and the Mayor, 

PDS's Board of Trustees has operated in a fully independent fash

ion. The fact that the Board is selected by no one body or indi

vidual has undoubtedly been a significant factor in ensuring its 

independence. Indeed, the apparent immunity of the Board to 

judicial and political pressure has been an important ingredient 

in the agency's considl=rable success in controlling its own des

tiny and resisting pressures to assume excessive caseloads. The 

Board-promulgated caseload standards discussed supra and the 

agency's successful adherence to them attests to the Board's in

dependence and firm commitment to quality representation. 

(2) The Budgetary Process 

PDS budgetary requests are handled in the same fashion as 

those of any other agencies of the D.C. Government. The agency 

submits its requests to the Mayor who, in turn, approves or dis

approves them. The PDS requests then become part of the D.C. 

Government's total package submitted to the City Council for its 

consideration. Subsequently, the package is presented to Congress 

for final approval. The agency is generally afforded an oppor

tunity at each stage of the process to testify in support of its 

requests for funding. 

Unlike the local courts, whose budgets are not controlled by 

the D~C. Government but are submitted directly to Congress, POS 

is subject to competition with other D.C. Government agencies for 



102 

limited funds. To some extent, therefore, PDS is potentially sub

ject to political pressures that would be less likely to arise 

were it authorized to submit its fundinq requests directly to Con

gress in the same fashion as the local courts. Safeguards are 

needed to ensure that PDS retains the financial and political in

dependence requisite for providing quality representation. 

E. CONCLUSIQNS 

PDS is basically a sound and well-managed agency and the 

quality of the representation it provides is uniformly high. The 

increasinq concentration of the agencyls resources in the local 

courts, the incorporation of its budget within the D.C. Govern

mentis budget, and the prospects of involvement by the D.C. City 
46/ 

Council in future legislation on the criminal justice system 

make it clear that PDSls relationship to the judiciary, the private 

bar, and the D.C. Government will likely undergo major redefinition. 

It is critically important, therefore, that these changes do not 

alter the basic purpose and structure of the agency. PDSls in

dependence must be preserved and nurtured to the maximum extent 

possible. It is with this thought in mind that the Committee, 

while bowing to the inevitability of some of these pressures, 

makes a number of recommendations in the following pages. 

46/ Beginning in 1977, the D.C. City Council will have authority 
to legislate amendments to the D.C. Criminal Code. See also D.C. 
Code, Section 11-2609 (1974). 
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(Rec. 1.1. THE COMMITTEE RECOMMENDS THE ESTABLISHMEN.T OF A 
DISTRICT OF COLUMBIA DEFENDER AGENCY TO ADMINISTER, AS 
SEPARATE DIVISIONS, THE APPOINTED COUNSEL PROGRAM FOR 
BOTH THE LOCAL AND FEDERAL COURTS UNDER THE CRIMINAL 
JUSTICE ACTS AND THE EXISTING PUBLIC DEFENDER SERVICE,) 

This recommendation has been set forth in detail in Sec. I. 

I., supra. Under that proposal PDS would continue to exist as a 

separate and distinct entity within an enlarged agency embracing 

all key aspects of providing criminal defense services to indi

gents. PDS would be administered by a Director accountable to 

the Executive Director of the D.C. Defender Agency and its Board 

of Trustees. 

Rec. 5.1. THE COMMITTEE RECOMMENDS THE EXPANSION OF PDS'S 
CAPABILITY FOR PROVIDING TRAINING AND OTHER SIMILAR 
SERVICES TO THE PRIVATE BAR. 

PDS is uniquely qualified to provide training for the private 

bar since it already has an extensive program for training of its 

own personnel. The agencyls constant involvement and current 

familiarity with developments in criminal law and procedure make 

it the logical repository and disseminator of information to CJA 

counsel. 

We therefore recommend that funds appropriated to the proposed 

D.C. Defender Agency under the Criminal Justice Act be earmarked 

for use by the Public Defender Service in establishing a compre-
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hensive trainin~ program and ancillary services for private coun-

sel. Whatever efforts PDS currently makes in this area are 

funded out of 9rants from L.E.A.A. and the agency's existing, but 

li~ited, budqet. These programs should now be funded on a perma-

nent basis. 

Rec. 5.2. THE COMMITTEE RECOMMENDS THAT ALL ADMINISTRATIVE 
~ESPONSIBILITIES PERTAINING TO THE CRIMINAL JUSTICE ACT 
BE TRANSFERRED FROM PDS TO THE APPOINTED COUNSEL PRO
GRAM OF THE PROPOS£D D.C. DEFENDER AGENCY. 

The establishment of the proposed D.C. Defender Agency would 

obviate the need for a continued PDS role in administering the 

Criminal Justice Act. Given that the ApPointed Counsel Program 

vlould be aranted the powers of appointment and compensation to 

counsel, all other responsibilities for administering the program 

are more appropriately lodged there. In short, PDS would become 

Drimarilya litigating agency, responsible for administering its 

own program and staff, while providing training and advice to the 

private bar in coordination with the Appointed Counsel Program. 

Rec. 5.3. THE STAFF OF THE PUBLIC DEFENDER SERVICE SHOULD 
BE ENLARGED SO THAT THE AGENCY CAN AT LEAST DOUBLE ITS 
CAPACITY TO HANDLE CRIMINAL AND JUVENILE CASES IN 
SUPERIOR COURT. 

As noted earlier) PDS represents only 15% of all criminal de

fendants and juvenile respondents in Superior Court who are eligi

ble for representation by appointed counsel. This obviously falls 

far below the 60% maximum authorized by statute. 
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The Committee recommends, therefore, thai' funds be appropri

ated to enable the agency to increase this capacity to at least 

30%. The Committee does not thereby recommend that PDS attorneys 

assume larger caseloads than they already have. Indeed, the Com

mittee is fully persuaded that PDS's caseload standards are both 

realistic and necessary to ensure the kind of quality representa

tion for which the agency is justly noted. 

The argument has often been made that the Public Defender Ser~ 

vice should assume the entire burden of representing indigents in 

the District of Columbia. We reject this argument for several 

reasons. First, it would saddle the agency with an enormous case

load that would be impossible to handle in a personalized way. 

Second, it would push the agency in the direction of becoming an 

arm of the courts to the extent that it would be compelled to 

serve all the courts! needs, with consequent erosion of its 

independence and capacity to provide quality representation. 

Third, it would serve to insulate the rest of the bar from the 

criminal process. We have stated elsewhere our strong belief that 

a mixed system of representation is essential for a proper func-

tioning of the adversary process. 

Nevertheless, we are firmly of the view that PDS should play 

a substantially larger role than it now does. A greater number 

of defendants should be entitled to the kind of quality repre

sentation that the agency has proven itself capable of providing. 

Moreover, it is our belief that an enlarged PDS role would serve 
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to improve the overall quality of representation in Superior Court, 

galvanizing the courts and CJA attorneys alike to raise their 

si9hts. 

Rec. 5.4. THE COMMITTEE RECOMMENDS THAT THE PUBLIC DEFENDER 
SERVICE, AS A DIVISION OF THE PROPOSED D.C. DEFENDER 
AGENCY, SHOULD CONTINUE TO FUNCTION IN THE FEDERAL 
COURTS IN THE DISTRICT OF COLUMBIA; A SEPARATE FEDERAL 
PUBLIC DEFENDER ORGANIZATION SHOULD NOT BE ESTABLISHED. 

The Committee gave serious consideration to the desirability 

of establishing a separate Federal Public Defender Organization to 

provide indigent defense representation in the U.S. District 
47/ 

Court and the U.S. Court of Appeals for the D.C. Circuit.-- We 

rejected that alternative for a number of reasons. 

First, as we have stated, the Public Defender Service has an 

outstanding reputation and a record of excellence in providing 

criminal defense services. A separate Federal Public Defender 

Organization could not be justified because of deficiencies in 

the quality of services provided by PDS. 

Second, the Office of the United States Attorney for the 

District of Columbia prosecutes all cases on behalf of the United 

States in both local and federal courts. It seems desirable that 

~7/ Establishment of such an organization \'-/ould require a change 
1n the federal Criminal Justice Act, since such organizations are 
authorized under 18 U.S.C., Section 3006A(h) and this SUbsection 
is inapplicable in the District of Columbia under Section 3600A(1). 

- ~; 
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the public defender services should likewise be unified between 

the two court systems, so as to afford the same le~Gl of repre

sentation which the prosecution is able to provide in both systems. 

Third, there is no practical justification for establishing 

a separate Federal Public Defender Organization. The current 

criminal caseload in the U.S. District Court is approximately 

1,100 cases per year, a sharp drop from the caseload prior to 

court reorganization in the District of Columbia. Moreover, the 

District Court caseload is likely to decline even further if the 

D.C. Code is amended, as proposed, to encompass many of the nar

cotics offenses presently prosecuted in District Court under the 

U.S. Code. Establishing a separate Federal Public Defender 

Organization, with all that this would entail in terms of staff, 

administrative, and other" overhead costs, makes little sense, in 

view of the declining need for appointed counsel in District 
48/ 

Court.-

Fourth, establishment of a separate Federal Public Defender 

Organization would be clearly inconsistent with our proposal for 

a D.C. Defender Agency. That Agency1s comprehensive responsibili

ties for appointment of counsel, voUchering, provision of training 

services to the private bar, and overall administration of the 

Criminal Justice Acts in the District of Columbia would be under-

48/ In any event, District Court presently has a CJA panel of 374 
attorneys which, at least in terms of numbers, is more than ade
quate to handle the present caseload. 
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cut by a separate defender agency limited to the federal court 

t The du~lication and overlap of adMinistrative and other sys em. 

.~ I _ 1 

I 
I I I J QUALI1Y OF REPRESBffinLQIi 

functions would imryair the delivery and increase the overall cost A, E.EREOPJ"\ANCE OF CJA COUNSEL 

of defense services in the District of Columbia and the potential- It is a difficult task, at best, to measure objectively the 

itips for conflict and competition for funds between such dual 

aoencies would be ~anifold. 

We believe that our olan for a D.C. Defender Agency, with 

authority to appoint counsel in both the local and federal courts, 

is a better solution to the problem of providing defense services 

in our dual court system. The Agency would have authority to 

assiqn attorneys from its Public DefenderService division to 

federal cri~inal cases where this was deemed necessary and ap

propriate. The division of PDS services between the local and 

federal court systems would be determined by the Agency on the 

basis of need. 
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quality of CJA representation. There are many highly-qualified 

attorneys practicing under the Acts, just as there are some who 

are generally reputed to be incompetent. Thus, statistics for 

the group as a whole must be viewed with some skepticism since 

they cannot discriminate between competent and incompetent attor

neys. Ideally, detailed data on each attorneyJ~ performance would 

be needed to elucidate the difrerences. And sophisticated aral-

ysis of such data would necessarily have to include the innumer

able variables involved in eValuating the outcome of a case: ~.R., 

the strength of the government1s evidence, the complexity of the 

case, the likelihood of acquittal at trial, the prospects of a 

plea to lesser included offenses, the prior criminal record of 

the defendant, and the sentencing practices of the judge. Data 

of this kind are simply unavilable at this time . 

However, the Committee opted for a comparision between PDS 

attorneys and all others (including a selection of 40 CJA attor

neys with heavy caseloads) on the theory that this would give us 

a rough measure of CJA counsel IS performance. The tables which 

follow were prepared by ths Institute for Law and Social Research, 
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49/ 
usinq data from the U.S. Attorney's PROMIS-- system for criminal 

50/ 
cases closed during calendar year 1973-' 

Table IV - Bond Status; 1973 Closed 
Felony Cases, Superior Court 

Release Tvpe 
~ . Public Other than 

Defender Public Defender 51/ 

1) Personal Recognizance 41.4% 
(223) 

41.4% 
(989) 

2) Third Pary Custody 20.6% 15,3% 
(111) (367) 

3) Surety Bond 18.6% 23.4% 
(100) (560) 

4) Cash Bond 11. 5~~ 10.5% 
(62) (250) 

5) Other 2.6% 4.3% 
(14) (102) 

6) Unknown 5.2% 5.1% 
(28) (123) 

100% 100% 
(538) (2391) 

49/ Prosecutors Management Information System. 

50/ 1973 is .the last year for which reasonably complete PROMIS 
data are avallable. The 6393 felony and misdemeanor cases in 
the sample (excluding the 1614 felonies handled by 40 CJA attor
neys since these are, in most nnstances, duplicative of cases in 
the 6393 - case sample) represent about 65% of all criminal 
cas~s papered and closed in Superior Court by the U.S. Attorney 
durlng 1973. Data for the remaininq 35% of 1973 closed cases 
were incomplete and, thus, these cases were not considered. 

51/ This includes both retained and appointed counsel, although 
85% to 90% were appointed under the Criminal Justice Act. Thus, 
the figures provide a reasonably good indicator of CJA counsel's 
performance. 
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It can readily be seen from this table that the bond hearing 

performance of PDS and other attorneys is roughly comparable. 

Both were equally successful in obtaining personal recognizance, 

although PDS attorneys had somewhat greater success in setting up 

third party custody and obtaining unsecured bond for their clients. 

Table V(a) - Closed Felonies 

Public Other than 40 CJA 
Final Disposition Defender Public Defender Lawyers 52/ 

1) Dismissed at Prelimi
nary Heari ng 

5.6% 
(30) 

2) Dismissed by Procecutor 36.4% 
after Preliminary Hearing (196) 

3) Ignored by Grand Jury 

4) Plea 

5) Dismissed by Prosecutor 
after indictment 

6) Dismissed by Judge 
after indictment 

7) Trial - Guilty Verdict 

8) Trial - Not Guilty 
Finding 

9) Other 

4.3% 
(23) 

29.7% 
(160) 

3.5% 
(19) 

6.7% 
(36) 

5 .9% 
(32) 

6.7% 
(36) 

1.1% 
(6) 

100% 
(538) 

5.1% 
(123) 

38.9% 
(93i) 

4.0% 
(96) 

29.8% 
(712) 

2.9% 
(69) 

4.9% 
(117) 

8.4% 
(201) 

5.0% 
( 119) 

1.0% 
(23) 

100ta 
(2391) 

3.8% 
(62) 

32.6% 
(526) 

3.4% 
(55) 

36.2% 
(585) 

2.9% 
(40) 

4.8% 
(78) 

10.5% 
( 170) 

4.8% 
(78) 

.8% 
(14) 

100% 
(1614) 

52/ All CJA practitioners who took more than 75 appointed cases 
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Table V(b) - Felony Conviction Rate 

Public Other than 40 CJA 
Defender Public Defender Lawyers 

Conviction 35.6% 38.2% 46.8% 
(4 & 7 above) (192) (913) (755) 

Non-conviction 64.4% 61.8% 53.2% 
(1~2~3,5,6,8, (346) (1478) (859) 
& 9~ above) 

100% 100% 100% 
(538) (2391) (1614 ) 

Table V(c) - Felony Trial Outcome 

Guilty (7 above) 47.1% 62.8% 68.5% 
(32) (201) (170) 

Not Guilty (8 above) 52.9% 37.2% 31.5% 
(36) (119 ) (78) 

100% 100% 100% 
(68) (320) (248) 

in Superior Court during 1973 were selected for this sample. They 
range from a low of 75 appointments to a high of 210. The average 
CJA caseload for the 40 attorneys was 115. It should be noted that 
there is a substantial overlap in the 1614 cases handled by these 
40 attorneys and the '2391 handled by all-,other non-Public Defender 
Counsel. 
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Table VI(a) - 1973 Closed Misdemeanors 

Public Other than 
Final Disposition Defender Public Defender 

1) Plea 32.2% 33.2% 
(47) (1102) 

2) Trial - Guilty Verdict 4.8% 9.7% 
(7) (320) 

3) Trial - Not Guilty 6.2% 9.1% 
Finding (9) (300) 

4) Dismissed by Prosecutor 49.3% 42.9% 
(72) (1423) 

5) Dismissed by Judge 6.8% 4.7% 
(10) (156) 

6) Other .7% .5% 
(1) (17) 

100% 100% 
(146) (3318) 

Table VI(b) - Misdemeanor Conviction Rate 

Conviction (1 & 2 above) 37.0% 42.9% 
(54) (1422) 

Non-Conviction (3,4,5, 63.0% 57.1% 
& 6 above) (92) (1896) 

100% 100% 
(146) (3318) 

Table VI(c) - Misdemeanor Trial Outcomes 

Guilty (2 above) 43.8% 51.6% 
(7} (320) 

Not Guilty F-jnding 56.2% 48.3% 
(3 above) (9) (300) 

100% 100% 
(16) (620) 
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As can be seen in these tables, dismissal rates for 

felonies (1,2,1,5, and 6 in Table V(a)) are nearly identical as 

between PDS (56.5%) and all other attorneys (55.8%). However, 

the 40 CJA attorneys with heavy caseloads had a substantially 

lower dismissal rate (47.5%). 

The plea rate for both f810nies and misdemeanors is compar

able as between PDS and other attorneys. However, here again, 

the 40 CJA attorneys with more than 75 cases in 1973 entered 

guilty pleas on behalf of a substantially greater perce~tage of 

their clients (36.2% as op~osed to 29.7% for PDS and 29.8% for all 

others). Unfortunately, ro data are available to show compara

tive SUccess rates in obtcining pleas to lesser included offenses. 

The most striking di··ference in performance is to be found 

in felony trial outcomes. PDS and all other attorneys take 

roughly the same percentage of their cases to trial, but PDS 

clients were convicted at a rate of only 47.1% as opposed to 

62.8% for all others. The conviction rate for defendants repre

sented by the 40 CJA attorneys was even greater (68.5%). One 

can reasonably conclude from these figures that PDS attorneys do 

a substantially better job at trial than do other attorneys. 

The above statistics do not provide a complete picture of 

the relative performances of different categories of attorneys 

representing indigents in Superior Court. As indicated, no data 

are available to show comparative Success rates in obtaining 

p·1 eas to 1 esser i ncl uded offenses. Nor are there any sentenci ng 
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data available by which to measure the entire performances of 

counsel. 

Nevertheless, our findings here and elsewhere in the report 

make it clear that renewed efforts must be made to establish 

standards of CJA practice, to set forth and enforce maximum case

load standards, to monitor the performance of CJA counsel and to 

establish effective grievance procedures for disciplining errant 

CJA b Recommendations addressed and incompetent members of the ar. 

to these issues are contained in Sec. III C., infra. 

B. DEFENDANT'S CHOICE QE COUNSEL 

In recent years, courts and legislatures have sought to nar

row the gap between indigent defendants and those of means. 

Every indigent defendant is now entitled to be represented by an 

. 1 case where he or she faces a loss of attorney in any crimlna 

1 i berty. See Powell v. Alabama, 287 U.S. 45 (1932); Gideon v. 

Wainwright, 372 U.S. 335 (1963); and Argersinger v. Hamlin, 407 

U.S. 25 (1972). Indigents have also been given rights to appeal 

and to transcripts. See Griffin v. Illinois~ 351 U.S. 12 (1956), 

and Douglas v. California, 372 U.S. 353 (1963), The Supreme 

Court in these cases enunciated the principle that there can be 

no equal justice where the kind of trial and appeal a man gets 

h In addition, legislatures have ex-depends on the money he as. 

panded the meaning of "indigent" and have provided for compensa

t)on to attorneys who are appointed to defend indigents, thus 

" -'.~-
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lessening the possibility that attorneys will favor paying over 

"charity" clients. However, there is one important right in this 

area where a substantial difference exists between the indigent 

defendant and the defendant with means. The defendant who can 

afford it may choose his or her attorney, while the indigent de

fendant must accept the lawyer appointed by the court. 

The Sixth Amendment and the Due Process Clause require that 

a defendant be given reasonable opportunity to retain the lawyer 

of his or her choice. Appellate courts have also held it to be 

an abuse of discretion for trial courts to refuse to continue 

cases so that counsel retained by the defendant could appear. 

~eard v. Gomel, 321 F.2d 88 (5th Cir. 1962); Reickauer v. 

Cunningham, 299 F.2d 120 (4th Cir. 1962); United States v. White, 

139 U.S.App.D.C. 32, 429 F.2d 711 (1970). However, the courts 

have uniformly held that the right of an indigent defendant to 

an attorney does not include the right to choose counsel. See 

Brown v. United States, 105 U.S.App.D.C. 77, 264 F.2d 363 (1959), 

cert. denied 360 U.S. 911 (1959); United States v. Burkeen, 355 

F.2d 241 (6th Cir. 1966). The courts have been unpersuaded that 

indigent defendants who are not given the opportunity to choose 

their own counsel are denied equal justice under the law to the ex

tent found in Gid~ and Griffin, supra. 

Nevertheless, in D.C. Superior Court, a few judges will give 

an indigent defendant some choice at the time of arraignment if 

the attorney requested by the defendant is available. In citation 
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53/ 
cases,-- judges will customarily ask a defense attorney to confer 

briefly with the defendant. When the case is recalled, the judge 

will then ask the defendant if he or she is wants the court to 

appoint the attorney with whom the defendant has just conferred. 

However, there is usually no mention of an alternative lawyer 

and the defendant, for all practical purposes, is left with the 

choice of that defense counsel Qr none at all. Four of the nine-

teen judges, when asked if they thought defendants should be 

given a right to choose counsel, expressed the view that if the 

state pays, the state should choose the attorney . 

Requesting the court to remove counsel is the only manner in 

which a defendant may have some control over who will be his or 

her defense attorney. However, just as the indigent defendant has 

no inherent right to select counsel, so the defendant has no right 

to have apPOinted counsel removed - this is entirely within the 

discretion of the trial judge. See Smith v. United States, 122 

U.S.App.D.C. 300, 353 F.2d 838 (1965); McKoy v. United States, 263 

A.2d 645 (D.C.C.A. 1970). The McKoy court set out the relevant 

considerations for removal: the merits of defendant's complaint; 

the delay between cause and request for removal; the nearness of 

trial or completion thereof; and general dictates of fairness. 

Most Superior Court judges indicated their willingness to remove 

53/ Cases where the defendant is not jailed after arrest~ but is 
given a court date on which to appear. 
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court appointed attorneys on a defendant's request, particularly 

where the defendant alleges that counsel has failed to maintain 

client contact. Other judges regarded removal as a drastic mea

sure to be used only in serious cases of documented ineffective 

assistance. The defendant takes a calculated risk in informing 

the court that he or she is not satisfied with counsel. In making 

a request for new counsel, the defendant may be viewed as uncoop

erative, hostile, or attempting to delay the case. 

There have been few studies of the difference between the 

attorney-client relationship in which the attorney has been ap

pOinted and in which he or she has been chosen by the defendant. 

Both the N.L.A.D.A. standards and the A.B.A. standards are re

plete with examples of how difficult it is to establish a viable 

attorney-client relationship in cases where counsel has been ap

pOinted. There is an inherent distrust that the attorney se

lected by the system may subvert the defendant's interests.' In 

suggesting that defendants be given some limited option of re

jecting assigned counsel, the N.L.A.D.A. standards pOint out that 

"providing the defendant with some choice will assist in allevi

ating the dehumanizing process of the criminal justice system, 

make the client more responsi;Jle for his own destiny and instill 

more faith in our system. II The A.B.A. standards also recognize 

the benefits of p€rmitting the defendant to select counsel, as 

this is "one method of increasing his confidence that he is being 

provided competent counsel and of providing as nearly as possible 
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the same conditions for the professional relation that obtain 

When counsel is retained by a defendant of means." A.B.A. Stan-

dards, Providing Defense Services, p.30. 

A system which allows defendants to choose their own attor

neys, though often supported in principle, is usually rejected 

as being administratively unworkable. Thus, the A.B.A. Standards 

in Providing Defense Services reject the concept because of 

fears that it would cause serious disruption to a rotation of 

counsel system, which the Standards find preferable. The A.B.A. 

Standards also mention the risk of habitual offenders retaining 

the best attorneys before other defendants can reach them. 

Seven of the nineteen Superior Court judges questioned about this 

opposed any plan in which defendants chose their counsel because 

it would be "unmanageable" and would "add to the confusion." Two 

judges also expressed the belief that better known attorneys 

would receive a disproportionate share of the appointments. How

ever, five judges approved of the concept, arguing that the 

attorney-client telationship would be improved by permitting de-

fendants to choose counsel. 
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C I RECQM\1ENDATIONS 

Rec. 6 1 THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY ESTABLISH CERTIFICATION STANDARDS AND 
CO-COUNSELING ARRANGEMENTS FOR NEW ATTORNEYS SEEKING 
APPOINTMENTS TO CJA CASES. 

Any attorney who wants to represent indigent defendants under 

thp Criminal Justice Act in Superior Court need only become a mem

ber of the D.C. Bar and thereupon register with the CJA Coordina

tor. No formalized standards or procedures exist for bringing 

new attorneys into the system at an appropriate level of compe

tence and experience. 

We therefore recommend that standards for 'dmission to CJA 

practice be established and that attorneys new to the system ini

tially be assigned to simple misdemeanors and gradually advanced 

to more complex cases. Possible standards could include prior 

experience in a law school criminal justice clinic or a prosecu

tor's office, required attendance in training seminars, or acting 

as co-counsel with experienced attorneys. In any event, we are 

convinced that attorneys new to criminal practice should develop 

a level of competence at each stage before bein9 allowed to ad

vance to the next. 

This recommendation clearly does not begin to solve the 

problem of long-time CJA practitioners whose competence is in 

question. They obviously have "experience" in the conventional 

sense and, thus, would probably meet any criteria that one could 
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establish for initiates. However, we believe that implementation 

of the recommendations which follow herein could begin to weed 

out and reduce the number of incompetent practitioners. 

Rec. 6.2. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY ESTABLISH A SYSTEM FOR MONITORING THE 
PERFORMANCE OF CJA COUNSEL AND DEVELOPING SEPA
RATE CJA ATTORNEY PANELS WHEREBY ASSIGNMENTS TO JUVE
NILE, MISDEMEANOR, AND FELONY CASES WOULD BE MADE AC
CORDING TO COUNSEL'S ABILITY AND EXPERIENCE. 

In conjunction with Rec. 6.1, we urge the establishment of a 

system for monitoring the performance of CJA counsel. This is 

clearly a difficult task given the many variables involved and 

the obvious problems inherent in having third parties scrutinize 

the judgments of counsel. Indeed, one of our principal ob

jections to judicial control over apPOintments and compensation 

has its source in that very fact. However, it is equally evi

dent to us that there us a number of CJA practitioners who 

seriously jeopardize the rights of their clients. 

As a minimum, we envision a monitoring system that would 

keep careful track of defendants' complaints and counsel's ad

herence to ethical and professional standards of conduct. For 

instance, counsel's failure to maintain client contact, to in

vestigate a case, to file necessary motions, or to interview 

witnesses should be considered a serious breach of professional 

responsibility. See, in particular, the A.B.A. Standards set 

forth in The Prosecution Function and the Defense Function. 
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A natural outgrowth of an effective moni'toring system would 

be the establishment of a rating system whereby counsel would be 

assigned to misdemeanor, juvenile, and felony panels in accor

dance with their experience, competence, and past performance. 

As they gain competence and experience, attorneys would move on 

to the more difficult cases, while those who no longer measure up 

would be demoted to one of the lesser panels or removed altogether 

if warranted. 

Rec. 6.3. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY ESTABLISH AND ENFORCE MAXIMUM CASELOAD 
STANDARDS TO ENSURE THAT CJA COUNSEL ARE NOT OVER
EXTENDED AT THE EXPENSE OF QUALITY REPRESENTATION: 
CURRENT PDS CASELOAD STANDARDS SHOULD BE USED AS A GUIDE. 

Even the best attorney reaches a point of diminishing returns 

when representin9 too many clients. The problem is doubly aggra

vated when counsel is less than fully competent. 

Elsewhere in this report (see Sec. I.C.(l), Sec. I.F.(2)(c) 

and Rec. 4.6, infra, we have alluded to the high caseloads that 

some CJA attorneys maintain. Our analysis earlier in this section 

of the performance of 40 CJA attorneys strongly suggests that there 

is a correlation between high caseloads and ineffective representa

tion. The only way to deal with the problem is to establish maxi

mum caseload standards and to enforce them strictly. A monetary 

limit such as the $18,000 ceiling in SUperior Court offers no 

guarantee of redUcing caseloads and, in fact~ may aggravate the 

probh:!m by encouraging counsel to do a high-volume, low-quality 
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business by taking a large number of cases and submitting abnor

mally low voucher claims . 

We therefore recommend that serious consideration be given 

to development of a set of caseload standards for CJA attorneys 

modeled on those now in effect at the Public Defender Service (see 

Sec. II.C.(l)). Based on the agency's considerable experience, 

PDS found that attorneys. should have no more than 30 pending 

felonies at any time for a total of some 110 to 120 cases a year, 

or no more than 35 pending juvenile cases for a total of approxi

mately 180 a year. In actuality, caseloads of PDS attorneys have 

fallen below these maximum limits. The "open" or "pending" case 

approach is clearly the best, since it enables the appointing 
54/ 

authority to keep a running account of an attorney's workload.--

Moreover, it could be adjusted and administered in such a way as 

to take account of the varying abilities, experience, and compe

tence of coun~el. 

Rec. 6.4. THE COMMITTEE RECOMMENDS THAT THE PROPOSED D.C. 
DEFENDER AGENCY DEVELOP TRAINING PROGRAMS IN CRIMINAL 
LAW, PROCEDURE, AND EVIDENCE FOR ALL ATTORNEYS TAKING 
CJA CASES. ATTENDANCE AT TRAINING SESSIONS SHOULD BE 
VOLUNTARY DURING THE FIRST TWO YEARS OF OPERATION, BE
COMING MANDATORY THEREAFTER. 

It is, of course, counsel's duty to keep abreast of all 

developments in his field of specialty. However, as a practical 

54/ A full exploration of this concept is contained in thQ com
mentary to Standard 4.1, N.L.A.D.A. Standards for Defender Ser-
vi ces. . .. 



matter, this may not always be possible and, in fact, there is a 

substantial number of CJA practitioners who make little effort to 

keep pace with recent developments in the law. 

We have already recommended expansion of existing PDS 

efforts to train the private bar (see Rec. 5.1). Here we take 

that recommendation a step further by urging voluntary atten

dance at training sessions for all regular CJA practitioners 

durin9 the first two years of operation, with attendance becoming 

mandatory thereafter. A similar proposal was recently introduced 
55/ 

in California and implementation is currently underway.--

Rec. 6.5. EFFECTIVE MACHINERY FOR HEARING AND RULING ON 
COMPLAINTS AND GRIEVANCES AGAINST ALL APPOINTED 
ATTORNEYS SHOULD BE ESTABLISHED WITHIN THE PROPOSED 
D.C. DEFENDER AGENCY. 

One of the most serious weaknesses in the existing system is 

the lack of effective machinery for hearing grievances and 

taking disciplinary action against errant and incompetent attor

neys (see Sec. 1.C.(3) and Sec. 11.8.(3), supra). There is a 

natural reluctance on the part of attorneys to pass judgment on 

other members of their profession. 

However, we submit that CJA practice is a privilege, not a 

right, and that defendants' rights to effective representation 

outweigh those of CJA attorneys to make a living. Thus, as we 

55/ IiShould a lawyer's license to practic~ be good for life?" 
~S. Janofsky, Calif. S.B. J. 48: 121, Mar. - Apr. 73. 
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have already proposed (see Rec.l.3, supra), machinery should be 

establishedwithinthe D.C. Defender Agency whereby grievances 

agairst counsel can be promptly investigated, heard, and resolved. 

The Agency should be adequately staffed to handle these responsi

bilities. Sanctions should include removal from a case, removal 

from a panel, suspension from CJA practice, and referral to 

prosecutive agencies, and the Disciplinary Board of the D.C. Bar 

where warranted. 

Rec. 6.6. THE COMMITTEE RECOMMENDS THE ADOPTION OF A PILOT 
PROGRAM FOR SELECTION OF COUNSEL BY INDIGENT DEFEN
DANTS, INVOLVING 10% TO 15% OF ALL DEFENDANTS ELIGIBLE 
FOR APPOINTED COUNSEL, WITH A VIEW TO TESTING THE 
FEASIBILITY AND DESIRABILITY OF THE CONCEPT. 

The Committee is persuaded that the principle of permitting 

indigent defendants to choose their counsel warrants an expe

rimental program. There has always been a lingering suspicion 

on the part of defendants that aPPointed counsel, because they 

are selected by the courts, are not fully committed to the defense 

of their clients. Consequently, counsel and defendant alike are 

often faced with the mutually trying and time-consuming problem 

of establishing a viable, trusting relationship. Much time and 

effort is wasted, and the courts, in turn, are frequently con

fronted by motions to withdraw as counsel when attorney-client 

problems cannot be reso1ved. Furthermore, we believe that it 

would be highly desirable as a matter of equity to give the 

indigent defendant a power approaching that held by the defendant 

________ - '~J __ • ___ iiiiiiiiii"""i~-i· 'Ii"i' i' i" ii,hi"'.'·'.· 'ii" '."."~.-'<.--.'-· ___ ~~~iiiii,,,-,~i'i!':~::"'~;;;;';i,~,,-"=;:;,_=''''':;;:''W'';;;;'''''=='''''::::;''''=''-='''::C:'''''==''""""~",""",~",,,-,,,,.:~=,,,"=",~."",='=-'·i''''''·_'C;,:;;.~":_,'' 
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who can afford to select and retain his own counsel. 

We envision a system along the following lines: 

(1) A random selection (~.R., 10% to 15%) of all defendants 

deemed eligible for court-appointed lawyers would receive from 

the CJA Administrator: (a) a list of all attorneys available for 

CJA appointments) and (b) an apPointing form containing the 

charges against the defendant and all relevant CJA guidelines 

(~·R·, maximum compensation for misdemeanors and felonies). 

(2) Using that list, the defendant would then contact coun-

sel who, if he or she accepted the case, would return the ap

pointing form to the CJA office for issuance of a voucher and any 

further instructions. 

(3) From that point on, the case would be handled as is 

every other appointed case. 

In most cases, it would probably not be possible to have 

counsel selected in this manner be present at the initial court 

proceeding. However, stand-in attorneys (for example, law stu

dents or other attorneys in court on a given day) could be ap

pOinted for the limited purpose of the arraignment, presentment, 

and bond hearing. Chosen counsel would make his or her appear

ance later, much as the system now works when a defendant indi

cates to the court at presentment or arraignment that he wants 

to retain counsel. Grand jury ol~iginals would be relatively 

easier to handle, since there is usually ample time between indict

ment and arraignment for defendants to find counsel. 
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APPENDIX A 

RESOLUTIONS ADVANCED BY E. BARRETT PRETTYMAN, JR. 
AND ADOPTED BY THE JUDICIAL CONFERENCE OF 

THE DISTRICT OF COLUMBIA CIRCUIT 
ON 

MARCH 18, 1974 

Resolution I 

It is the pos~t~on of the Judicial Conference for 
the District of Columbia that the Congress has an obliga
tion to provide adequate funds for the effective repre
sentation by appointed counsel in criminal indigent cases 
in the District of Columbia. 

Resolution II 

Be it resolved that the Judicial Conference of the 
District of Columbia Circuit authorize the Chairman to 
select a committee (or committees) to make a study and 
submit a report to this conference with respect to the 
following matters. 

1. A study of whether the Public Defender Service 
for the District of Columbia should retain its dual nature 
as an agency serving both the Federal and local court 
systems of the District, or whether it should become a 
purely local agency. 

2. If the Public Defender Service becomes a local 
agency serving only the local court system, a study of 
whether the Criminal Justice Act, Title 18 u.S. Code, 
Section 3006A should be amended so as to make the Act 
applicable to'the Federal court system in the District of 
Columbia in the same manner and to the same extent as the 
Act is applicable in the rest of the count:y, i~s~far as 
the representation of indigent defendants ~n cr~m~nal 

cases is concerned. 

3. A comparison of the current system for delive~y 
of criminal defense services in the District of Columb~a 
Circuit with other systems in existence in Federal and 
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State Courts, having regard to models recommended or 
proposed by national organizations concerned with this 

problem. 

As a result of this study the committee should be 
prepared to report whether or not any proposed amendments 
to the Criminal Justice Act should be transmitted to the 
Judicial Conference of the United States. 

APPENDIX B 

FEDERAL CRIMINAL JUSTICE ACT. 

18 U.S.C., Section 3006A. 

§ 8006A. Adequate representntion of defendants 
(a) Choice of plan.-Each United States district court. with the approv

al of the judicial council or the circuit. shall place in operation through
out tho district a plan for iurn,shing rl~presentatlon for any person finan
cially unable to clllaln adequale representation (1) who is chargeu with 
a felony or misdemeanor (other than a. petty offense as defined in ~ection 
1 of thi!l title) or with juvenile di;linquency by the commission of an act 
which, if committed by an adult. would be such a felony or misdemeanor 
or with a violation of prr.~atlon. (2) who is under arrest. when such 
representation is required by law. (3) who is subject to revucatlcn of 
parole. in custody as a material wltn~ss. or seeking collateral reller. ns 
provided In subsection (gl. or, (4) for whom the Sixth Amendment to 
t~e Constitution requires the appointment of. counselor fer whom. in a 
case in which he fa::cS 105s of llherty. any Federal law requires the ap
pointment of cot.nsal. Representation under each plan shall include 
counsel and investigative. expert. and other sen-ices necessary for an ade
quate defense. Each plan shall include a provision for private attorneys. 
'.ehe plan may include. in aduition to a provision tor private attorneys in 
n substantial proportion Of cases. either of the following or both: 

(1) attorneys furnished by a bar aSdociation or a legal aid agency; 

or 
(2) attorneys furnished by a d erender organization estabUshed 

in accordar:ce with the provisions of sub5ection (h). 
Prior to approvIng the plan for a district. the judicial council of the cir
cult shall supr,lement the pian with )lrovislons for representation on ap
peal. The district court may modify the plan at any tiUle with the ap
proval of the judicial council of the circuit. It shall modify the plan when 
directed by the juuicial council of the! circuit. The district court shall 
notify the Adml.nistl':J.tiYC Office of the United States Courts of any modifl-
cation.of its plan. 

(h) Appointlllent, of cOlIllscl.-Counsf>1 furnishing repres\~ntation under 
the plan shall be :;elected from a, panel of attorneys designated or approv
ed by the court. or from a bar association. legal aid agency. or defender 
organization furnishing representation pursuant to the plan. In every 

49 U.S.C.A. 
1974 P.P. 5 
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'criminal case In which the tlcleuilant is charged ,with a, felony or .~~m~s~e) 
mzanor (other than 1l. petty o[ien:,e as de~\n~d m c;ectl,on 1, o~. tlll~ ttt e. 
or with )uvcnilQ tldifj<1u~l!(~:t by thi') COml111!lSlon. of an ,lct \', h,l~,h: It, C~~l_ 
mltte(l I,,, ~!l "dull 'NoulJ be such a felony 01' Jfllsderuen.uor 01 ,11th " \ I,U 

u". ~.... • U' ["t~ie' m~i': ,,-latlon of l:robation and appears without counsel, the nttcl ;:, .':." .... ,' 
trato (lr tile CO'Jrt l;hall uQl'lse the dcfc;ld,a!lt that 1:<) l~as the £I~l~~ t~ :~f) 
rel)re~ented bv rnUl1!'lrl 'i~Hl Hint. c':lm~~i wIll be apf)omted to rrpns_71t ~\ ,n 

~ I ' 1 >- I s tl ' defen"~nt W"l",."'~ if' he is financially unable to r)Ot •• ;r. cOLIn!">:>. un £'~ Jt; • '''' ',:, 

representation by COl!!'·,cl. tlli.~ '(;!llte f ! Statt'S, m~ll;lstr:ltl:. or t:le CO'!! t •. )~ 
satisfied cft:n p!rproprl~;l: Jr.qllil'Y that th~ d('fendant l~ f1na~Cl(lllY U:l:W~\) 
to obtain counsel, 13hrtll appoint c"llmsel to rqrrezent. hUll. :~uel1 r"ppom.
~ent m.ay be m,!de r('tro:'.cth'c to include any reprf):3entat Ion furnished 
pursuant to the platt prior to :ll'Pointment. The United ~tat~s m~gl<;t.rate 
or tlle court !.hall apr-oint ~ep:J.r:.tto counsel for defenda!\b ha\ing lllll'tests 
that can1l0t properly be r;:,prE:sented by the same counsel, or when other 
good caUse if! shown, 

(c) !)Ul'fition anu St1bstitution of l1ppointments,-A person for whom 
counsel 13 appointed shall be r{!IJr€'sented at every stage of the proceedings 
from his inltlal appearance before the United Stat.es ll'.agistrate or the 
court throueh a.l1peal, induding 3nrillary matters appropdate to the ~ro
cecc1ings. If at any ti~,e after the ar:;JOintment 0:, cO~!1sei. the Umted 
States ma.gistrate or tIle court ihlds that the person IS fln.lnCl~llY able to 
obtain counselor to Make partial puyment for the represeutatlOn, it ~ay 
terminate the appojntment oi COHTlllel or authorize payment as provlded 
in subs2ction (f), a::; tlle inter61}ts of justice may dictate. If at ~ny stage 
of the proceedings, including an appeal, the United States magistrate or 
the court find:) that th~ Ih')r~on i;.:; fi.na~!cially unablc to pay counsel whom 
he had retained, it may appoillt c()unsel as prov.ided in subsection (b) ~nd 
authorize payment as provlded in subsection (d). ae the interest3 of JUs
tice may dictate. ':'he United States magistrate or the court may, in the 
Iut6reste of justice, substituto one apPOinted counsel for anothcr at any 
stage of tne proc:€edingf!. 

(d) PUYUlent for re.preselltl1.tion.-
(1) HOUI'ly ram,-Any attorney appointed pursuant to this section or 

a bar association or legal aid agency or community defender organization 
whIch has 1;)rov!ded the appointed attorney shall. at the conclusion of the 
repre~;entatioll or any scsment thereof, be compensated at a rate not ex~ 
ceediIlg ~30 per hour for time expended in court or before a United States 
magh·,trate and $20 per hour tor time reasonably expended out of court, 
or such other hourly rate, fixed by the Judicial Council of the Circuit, not 
to exceed the minimum hourly scaie established by a bar association for 
Eimllar services rendered in the district. Such attorney shall be reim
bursed for expenses reasonably incurred, including the costs of transcripts 
authorized by the United States magistrate or the court. 

(2) Maximum amounts.-For represeutation of a defendant before the 
United States magistrate or the district court. or both. the compensation 
to be paid to an uttornr:y or to a bar association or ll)gal aid agency or 
community defender organlz'ltion shall not exceed $l,OO!) for each attorney 
in a case in which one or more felonies are charged, and ;400 1'or each 
attorney in a case in which (lnly misdeme:anors are charged. For repre
sentation of a defllndant in an appellate court, the compensation to be paid 
to an attorney or to a bar association or legal aid agency or communIty 
deCende:- orgavizution shall not exceed $1,000 for each attorney !n each 
court. .b'or repJ'P!.lonttl tion in connection with a post .. trial rooUon mad!? 
after. the entry of judg!U0nt or in a. probation re"ocatton proceeding or for 
representation !lTIwided under subsectIon (g) the componsa.tion shall not 
exceed $250 for each attorney in each proceeding in each CQU1·t. 

(8) 'Vaivin~ ':;a~':hmun HmoulItH.-Payment in excess of ll.ny maximum 
amount providol in paragraph (2) of this sllbseetioll llll1.y be made for 
extended or COUl;llf.'x rC.Pr(~2entation whenoyer the, court in which the rep
resentation wus rendered, or the United States magistrato if the repre-
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sentation was furnished esclusin;ly before him, certifies that the alllount 
of the ex!'ess payment is necessary to pro\'ide fair compensation and the 
paymen t Is appro\'ecl by the chio[ judge of the circuit, 

(4) .lo'Hin/:: clalms.-A separate claim for' cOlllpensation and reimburse
Dlent shall he m'lde to the district court )'01' represent:l.tion beforc- the 
United States magistrate and the court. and to each aopellate court hllfore 
which tho attorney represented t.he defendant. Eacl; claim shall be SUll
pOl'te:l by a. sworn written statement 5pecifying the time expended, servic
es rendered. and expenses incurred ";hUe the ru!;e was ]leuding before the 
United States magiStrate and the court, and the compensation and reim
bursement applied for or receIved in the SatIHl caSQ from any other source. 
The Court shall fix. the compensation tend reimbursement to be paid to the 
attorney or to the bar as:'oclation or log:ll aid aeency or community de
fender organi:w,tion which provIded the appointed attDrney, In cases 
whe:e repres~ntat~on is furnished exclusively before a United SLates 
maglstrat~. thh clallIl shall be submitted to him and he shall fix. the com
pensation and reimhursoment to be paId. In Cilses where representation 
is fUrnished othor than Defore tho United States magistrate, the district 
court, or ll.n appellate court, claims shall be 5utimitted to the distrlct court 
which Shall ill\': the compensation and reimbursement to be paId, 

(5) New tl'i:lls.-For purposes of compensation and otller payments 
authorized by this section, an order by a court granting a new trial shall 
be deemed to initiate a new case. 

(6) Proceedings before appellate courts.-U a person for whom coun
sel is appointed under this section appeals to an appellate court or peti
tions for a writ of certiorari. he may do so without prepayment of fees 
and costs or security therefor and without filing the affidavit required 
by section 1915 (a) of title 28. 

(e) SeITjces other thnn counsel.-
(1) Upon request.-Counsel for a person who Is financially unable to 

obtain investigative, expert, or other services necessary for an adequate 
defense may request them in an ex parte application, Upon finding. after 
appropriate inquIry in an ex parte proceeding, that the services are neces
sary and that the person is financially unable to obtain them, the court, 
or the United States magistrate if the services are required In connectiOn 
with a matter over which he has jurisdiction, shall authorize counsel to 
obtain the services. 

(2) 'Vithout prior request.-Counsel apPOinted under this section may 
obtain, subject to later review. investigative. expert. or other services 
without prior authorizatiOn if necessary for an adequate defense. The 
total cost of services obtained without prior authorization may not ex
ceed $150 and expenses reasonably incurred. 

(3) Maxim.um runounts.-Compensation to be paId to a person for 
sen1ces rendered by hIm to a person under this subsection, or to be paid 
to an organization for services rendered by an employee thereof, shall not 
exceed $300, exclusive of reinlbursement for expensea reasonably incur
red, unlp.s~ payment in excess of that limit is certified by tlle court, or 
by the Umted States magistrate If the services were rendered in connec
tion with a case disposed ot entirely befote him, as necessary to provide 
tafr compensation for services of an unusual character or duration, and 
the amount of the excess payment is approved by the chief judge of the 
circuit. 

(t) ~ccipt oC oth('r paymcnts.-Whc"Jever the United States magis
trate or the court finds that funds arc a\'ailahle for payment from or on 
behalf of a person furnished representation, it may authorize or direct 
that such fundl! be paid to the appointed attorney. to the bar associatIon 
or legal aid agency or community defender organization wItlch provided 
the appointed attorney. to any person or organi2:atlon authorIzed pursuant 
to subsection (e) to render investigative, expert. or other services, or to 
the court for deposit in tl>e Treasury as a reirr.burllemerlt to the ap.\>roprla-

7 
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tIon, current at the time of payment, to carry out. the provisIons of this 
section. Except as so authorized or directed, no ;;ul"h per!.on or organiza
tion may request or accept any payment or promise of payment for repre-
senting a defendant. 

(C;) Dlscl'ctionlu'y ~.ppointments.-Any person subject to rc\·ocntlon. of 
parole, in custody as a material witness, or seeking rrlief under ~ect_lOn 
2241 2254 or 2255 of title 28 or section 4.2·15 of title 18 may oe lllL'
nlahed repr~sentaLion pursuant to the plan whenever the Cuited States 
magist'rate or the court determines that the interests of ju:;tice so re
Quire and such :person 12 financially unable to obtain representation. Pay
ment for such representation may be as pro\'ided in subsections (u) and 
(e). 

(h) Dctendel' organlzntion.-
(1) Qunlificntions.-A district or a part of a 'district in which at least 

two hundred persons cnnuully require the appointmllDt of counsel may 
establish a defender organization as provided for either under subpara
graphs (A) or (B) of paragraph (2) of this subsecti.on or both. Two 
adjacent districts or parts of districts may aggregate t:le number of per~ 
sons required to be represented to establish eligibility ior a defender or
ganization to serve bO':h areas. In the event tl1a: adjacent districls or 
parts of districts are located in different circuits, the plan. for furnishing 
representation shall be approved by the judicial council of each circuit. 

(2) Types of dcfelulel' ol'ganizatioDS.-

(A) Federnl Public Defender Organ.lzation.-A Federal PubHc De
tender Organization shall consist of ono or more full-time salaried attor
neys, An organization for a district or part of a district or two adjacent 
dIstricts or parts of districts shall be supervised by a It'ed'3ral Public D~
tender appointed by the judIcial council of the circuit, without regard to 
the provisions of title 5 governing appointments in the competitive servi~e. 
after considering recommendations from the district court or courts to be 
served. Nothing contained herein shall be deemed to authorize more than 
one Federal Public Defender within a single judicial district. The Fed
eral Public Defender shall be appointed for a term of four years, unll!ss 
sooner removed by the judicial council of the circuIt for incompetency. 
misconduct in officlJ, or neglect of duty. The compensation of the Federal 
Public Defender shall be fixed by the judicial council of the circuit at u. 
rate not to exceed the compensation received by the United States at.
torney lor the district where representation is furnished or, if two dis
tricts or parts of district3 are involved, the compensation of the higher 
paId United States attorney of the districts. The Federal Public De
lender may appoint, without regard to the provisions of title 5 govern
ing appointments in the competitive sen'ice. full-time attorneys In such 
number as may be approved by the Judicial Council of the Circuit and 
other personnel in such Dumber as may be approved by the Director at 
the Administrative Office of the United States Courts. Compen:Hl.tion paid 
to Buch attorneys and other personnel of the organb:ation shall be fixed 
by the Federal Public Defender at a ratQ not to exc·~ed that paid to at~ 
torneys and other personnel of similar q ualiflcations and experience in 
the Office of the United Statcs attorney in the district where representa
tion is furnished or, if two dIstricts or parts of districts are involved, the 
higher compensation paid to persons of similar qualifications and ex
perience in the districts. Neither the }'ederal Public Defender nor any 
attorney so appointed by him may engage in the private practice of law. 
Each organization shall submit to the Director of the Administrative Of
flce of the United States Courts, at the time and in the form prescribed 
by him, reports of its activities and financial position and its proposed 
budget. The Director (If the Administrative Office shall submit, similarly 
as un.der title 28, United States Code, section 605, and subject to the 
conditions of that section, a budget for eac'.1 organization for each fiscal 
year and shall out of the appropriatio.:ls thnre[or make payments to and 
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pub. Law 93-412 - 2 -
September 3, 1974 

"§ 11-2602. Appointment of coun~el 'll in en'I"V 
"Coull~t'l flll'lli;;hilll! l'l.'pl'\'~I'"tntlOn undl'l"l tl,ll' plalll shn1 'llllH:\I\'cd 

f . \ j', ttOI'lll'\'S ll'''I''IHIr<'! 11111 ' 
cnse be "1'Il'd('d 1"0111 pall!'" 0 ,l .'" :,:, l~,; r lihL'I!\' ;llId 
h' thc COIlI"!~, III all ('a~l'~ ",!II'I'!' a pC~':-!)1I Llll:-. ,I ,0 .. (~ , 'n'IlIl';"!. 

tl;e COllstitlltion 01' :~ny othl'I'I:,I\\'l'I''l\lll"l'~ t,l,ll' aPI;(:Il:tlil',l~t):~ (h:,;,: the 
IIH' ('(l\ll't ~hall a(I\'I~l' tht· dl'll'llIlallt 01" ll~p(J\H ~Il ,,1,1 , l(1illtl'1 
I'l"hl to hI' 1'l'llI't'''I'Il[(·(I1.)\' {,O\1Il:'l'\ and that ('OIIll('I,\\ dl bl' ,'lrll'IlII'~" 
to'\'l'prc:;l'lIt him if Ill' h"lillall('ia~ly Illlahll' 10 olrylll L'~IlIl"I"~ ,I li;~ 
the tldc11l1:11~t 01' l'I'~llOl1dl'lIt W:t,I\'l'" ,I'!'PI',l'~:Il:t ~()I:I1\:'\I~~~~II~:1:1l;t or 
COIIl't I'f "ntlslil'd attt'1' al'lll'llpl'mtl' 1lI'l1l1l,\ 1,1 , t ' 'III .• ," I' ,I '!I'lll 'lppOl1l Ill, • 
l'eSpOiHh'II1 is tilHlllt'ially \111:\hh' to 0 ,t:1I11 {,()\ll1t . i' 'I '. 'tm,,.'ri\'(' to 
scI to \'''I)I'\.o.;cnt him :-\\1ch a ppoillt I\lCllt may )1' 111:11 I' I ~ ", to 

~, ',,' 'J 1 "t ro I Ill' 1)1'11\ PI'WI' 
inchllll' nny l'l'PI'\'~l'lltntlOll ·\111'111:- ,\(" plll"II,11I , 1 ' .' l,r, I' 't" 
o ll)O'llltnwill TIt(' \'Ol1l't ~hall aPI"lIl1t sC'pnl'all' ('01111,\' 101 t ~ llH ,\1['''-1 
··1 '" Itt l'OIll'I'I\' hi' 1'I·1)\'I,,.l'lI Ie 
aI' I'e~polldl'lll~ Ita \'Illl! lIItl'l'l'~t~ I HI ('a11110 P ',I', I ,II .. '~l'" 
b' the S'llllC ('Olllbl'l. nl' \\'1\1'11 Olin'!' :roOtl ('all":(' I, "III~\ 11" II ,I, (,I, : 

c~\'el'cd in' this .\;,t ",hl'l'(' rhl' aPl'ointl1l1'lIt \If l'()nll~I'IIS cll~~':tl:~I1:lI'l~ 
the defelichl1t 01' r!!:;pollt\Pllt :;hall be :\(In~ed Ihat COlll1~C ,n"l~ 
~ppoil1tcd to I'l'PI'('~I'Jlt him if hI' is tin:lIl1'ially l1,lIahll

l
' tn ttlT ('~lIl1~, 

se! nn(1 the COlll't ,;!tall ill all i'llt'h ('as(',; adn,:c, Ill' \ t' Cll( ,111 01 
~'esilOndl'l1t of tltr lIl:lII\1C'I' all(l pl'()~'('(hln's hy wlllch hl' llIay 1'('I[IIl':-:t 
the n ppoint l1ll'llt 0 f t.:ollmiel. , 
"§ 11-2603. Duration and substitution of apPointments 

"A PCI'SOIl for \\'hol11 tOllll:,(,1 i:; apI~oi,l1t,I'~1 ,:h:lll ~)C', 1'I'~)I'l':O~'~lt:~1 tt 
e\'ery stall(' of thl' proCPt',llinl!s ?rolll lll~ 11110:\1 nppl'.'~l;,lnll',hl f,~),11 ,t 1(' 

court, thl'ollNh np\lpals. mell1tilll!! :1l1clllary l1~a!t(,I" ,lpplOpIMY ,to 
the proc(,l"li~l'r~, If at an\' tilll!' uft(,I' till' aPl'olntnl!'lI! of 1'01111,1' t\l!' 
court find:; th;t thl' pl'rs(;n is till:tl1cial'y al!l!' t(~ obtalll ('olll!:-,pl or ,n: 
make partial }Hlymr-nt for the 1'l'Pl'c:'ClltatlOll, It I1H1Y, tl'l'l1~llt:lrf' ~1I1 
appointll1l'l1t of ('01111:;:('1 or :!l1IhOI'i:l.l' p,a,nllc,llt a,; l~l'Oy~(~ecl 111, ~l"'~IOI~ 
2(;OG of this chaptl'!', as th(' IlItl'l'l'~ts of JIl:.:tH'(' ll1a: II" t,ltl', ~ f ,It ,11I~ 
stuNe of the PI'O('('l"liIlUS. ind1l1lilll! an aPPI'al., the "Olll'! til,ld~ ,rh,Y 
thtperson is IinanC'ially IlIlahll' t':l I':1Y,COllIISl'.1 wllo~1\he hnd IC't.lll1,~~ : 
it mny appoint (,ol1n~l'l as 11I'O\'"It'd 111 :'t'ctl~lIl :!(,{}:L un',l nl,lthOll:1.: 
paymt'nt as pl'O\'icletl in sl'ction :!(if)-l. as thp lI!t(,\,~i'ts of )U~tll'(' IIIU} 
dictate, Thl' court lIIny, ill tlil' illt('!'rst of JlIstll'C'. !'l1l~~tlt,lItl' OI1l' 

appointed COllnSl'} fol' nllothl'I' at any stall!! of thC' PI'oc'l'l',lll1~:;. 
"§ 11-260.1. Payment for representation , 

"(a) Any attol'nl'Y appointt',I, p\ll'~lll\nt to tIllS ehaptel' shnll. at 
the conclUSion of tIll' t'l'llI'l'Sl'l1tallOlI 01' any :('~Illl'nt tltl'l:l'?f, !){., l'0~1l' 
)ensafrd nt a !'atc lixl'd hv the .loillt l'ullllllltt,t'I' Illl ./whewl .\I,Ii!lln. 

lstrntion. not to ('xc'l'l'd th~' hourly sl'alE' ('staIJIt:,ht'11 b~' ttlt' P1'O\'lSI0115 
of scction :lOIHi.\ (d) (1) of tit Ie IH. Cnitc<i ~t:ltl'S ('odc. :-;uch attol'llc), 
shall be r('illlll111'S\'d fo!' C'xIH'IlH'" n'asoll:thly 111('111'1'(,c1. " ' , 

"(b) For rl'llI'p:'l'lltation of a dpf('ndant I)!'forl' tltt, :-;lIPl'I'IOI' (Olll't 
or bcfore the District of ColUllIbia Court of .\ppl'als, as tll(' ra~l' ,Il!:,l:' 
be the cOllljl"lU;ntion tn Ill' paid to :til attoI'lH'." ,.!tull not l'X"l:"11 rl\l' 
I\1~Xill1l1nl :\\llOllllt:; ('srahlishpd h:' ~l'c,tioll ;"IItJli.\(,I) (:2) of nth" l~, 
United Stntl's Coell'. in thl" 1'()1T('~poIlJilll! killd of C:1S~ 01' PI'OC'I'l"I,l1n~, 

"Cc) Claillil'> fo!' ('olll\H'l1:;alioll alld !'~.illtll1ll'~l'\I!t'l1t, 111 I'X~'t':':' 01 all)' 
maximu\1l amoullt providl'cl in SU1)$('('tIOIl I L), 01 thiS SCI'tlOn IIl:1,\' h,l' 
approved for cxtendl'd or cOlllplex l'eprcs("lItatl?n whrlle\'er !'urh p;t~
ment is lIl'CCSS:lI'Y to provide fail' COllll'l'lIs:!r lOll, Any slIch l'l'qll(';;t 
for payment shall hr sulmtittNI 1>;.' thC' uttOI'IIP), fOI',appro\':l1 by t,ht' 
chief jud<re of the S,'pcrior Court lIpon l'CCOn~lIll.!\!I:ttloll of tlil: pt'!':".]. 
in'" jl1d(Yl~in thr (,lI!"C 01" ill ('a~('~ hl'iort' tht, Illstl'lrt of COIUl1lbl:t (Ol11't 

ot:\pp~als, nppl'oml oy the ~Ir.il'f i}Hi!!e o,f the t 'O\ll't of App~:al:" l~l':lI\ 
recommend at roll of the pl','sldll\:! )ull!!e 11\ the case, .\ dl'CI::.lC),J :-.1t:t11 
be mnde by tlte nppmpl'iatc chief judge in the case of e\'l'ry clium 
filed unclel' this subsection. 
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"(d) A sC'parate claim iOl' compensation an(1 l'l'irnll1ll'SClIll'lIt ~hall 
be made to the Superior CI)III'[ for I't'PI'l":;(,JlI:ltioll befom that l'lllll't, 
llnd to the lJbtl'iN of COllllllLi:l Court of "\ 111'(,:11" [ai' l'C'pI'I'~rnt:ttioll 
before that. court. Each !'Iainl ::!tall be ::;uPPIJl'II'd I)\, n ~\\'Ol'll wl'ittclI 
statement. specifying' the time l'Xpelllll'l1. sl'I'\'il'cS I'ClIllcl\'ti. amI 
expenses incul'red while tire case was pellllill!! before tire COUl't. Hlld 
tire COlllpl'IlSatioll Hl1d l't'illlbul':-'I'llll'llt applil'cI 1'01' 01' 1'l"'C'i\'('<I iii Ihc 
snlllC' casl' fl'OIll any othel' ~()lIl'Cl', Thl' ('Olll't !'hall lix till' t'olll[lI'l\~al inn 
and.l'~imb,lIrS,ell1r!lt to be paid to tlte ,nttOI'l\l'Y, In c:~:;es whcrc rl"pre· 
(,l'ntatloll J~ tllrlll~hl'li otll('l' than Ill,jol'c Iht\ ::::lIjll'I'I()I' C011rt or the 
J)i~tl'ict or ('ollllilbia ('01ll't or .\ppl,:1I5. claillls :-hall he ,ilIbllli!tl'(l to 
the Superiol' COl1l't which shall lix the cOll1p~nsation and l'eilllblil'se· 
ment to be paid, 

"(~) FOl: pUl'poses of compl'mmtioll a!Hl othC'l' paYlIlents authorized 
uy tIllS sectlOlI, all orllt'l' by a 1.'0111'1 gnluhn(y nile\\, trial shllll be dC'l'lllcd 
to initiate n new cnse. • 0> 

"(f) If a 1ll'I'':OIl 1'01' WhOl11 cOIIIl:;el is appointl"l 1ll1lll'1' this ~l'('j ion 
appeals to thl' l>isnirt of l'ol11rnl)ia C011rt of .\\lPI'al~. he ilia\, do so 
wi,t.hout p,repa:I'n1E'nt, of fces and costs 01' secllI'ity tht'I'dor and \\'ithollt 
filmg the aJlidarit l'eq11il'ed by section 1D15(a) of title 28, United 
Stntcs Code. 
u§ 11-2605. Services other thar. counsel 

"Ca) ('01111:'1'1 fcll' a IWI'S()I1 who is till:lllciallr ulln'hle to obtain inn'sti
gatin', eXpl'l't. 01' othl'l' SI'I'\'il'l'8 Ill'(''':':-ar.'' fOI:an :Idl'quatc c1C'fl'ni'c lIIav 

.I'NJlll'st thrill ill au I'X plll'te :Ipplil'ation, l'poll lilldill", aftl'r appro. 
pl'wte inquiry ill all I'X partl' PI'OI't'l'ditw, that the ::l'l'~ic:cs nrc Heel'S· 

:"snry nnd that thl' jlcrsoll i~ lin:1lH'iallr llI~lhll' to obtaill thrill. tltl' comt 
:,lrall aut!tol'izp 1'(lIlI\;.t'l to obtain thl' !"l!I'\'il'(,!:', ' 

"(b) ~'ol~!~scl aI~p(Jil,lT('d 11\Ulrl' this st'ction,Bl!\y obtain. s11hjt'l't to 
Intel' renew, lIlYl'!'tl):!:ltl\'C, expl'rt, or other ser\'lccs.l'xc1l1(lillg tIl(' prep-
aration of rcporter's trllnScl'ipt. without priol' llllthorizatioll if l1l'ces· 
sal'\, fol' an ad!!qnatr ,lcfen:-e, The total ('()~t of i'l't'\'iet's olJtailll,(l 
\\'it1101It pl'iol' alltliori:l.:ltioll lIlay 1I0t t'x(,t'l'd ::;l;,t) 0\' the mte j>l'ovilled 
hy sl'etion ;{()Oti.\ (l') (2) of titll' IS, rnited States Code. whicltc\'cr is 
11II!hl·l'. nl\d I'xpl'lises I'pasonably incIIl'I'cd, ' 

"(c) COlll)lC'nsatioll to Ul' paill to a pl'l'>'on fnr ::<er\'ices I'en(h'red by 
him to a pel'SOlllll1cit'I' thi,; :'lIb~l'di()11 shallllot eXI'l'I't! !:,:wn, 01' thl' I'ntc 
[>I'o\'itlt'cl by ~l'l'!ion ;\Il()(U(I') (:l) of title 1~, rnitctl Statl's COIle 
"hidlel'cr is hig-IlC'I', I'xl'll1sin of rl'ililillll':"l'lIll'llt fCJI' eXpeni'I'S l'l':l!ion~ 
ahly in('l\l'l't'11. llllll':-s payllll'nt illl'xt'e~s of that limit is cI'rtificd by the 
(,OUl't, as IIcccs:,al',\' to 11I'Ol'illl' f:lil' l'llIl1!lt'lI':atioll fnt, sen'ices of all 
IIIlUsnal l'harat'tl'l' 01' du!'ation. alld the anlO1lllt of thE' excess payment 
is 1l}l}lI'Q\'ed by thl' pl'l',:;iding j1ldgl' ill the cnse. 
"§ 11-2606. Receipt of other payments 

Statement. 

Lim tation. 

"Cn) 'Yhl'nl'\'I'I' thl' COlll't filld:; that 1'1111(1:; al'c a\'ailah!t~ rot, PIl\'lIll'llt 
from O!' Oil behalf of n jll'!'SOll flll'll1sltclll'epl'l'sentat ion, it may ailthor. 
ize 01' direct thnt sllch fllnds be paid to the appointed atto!'neY, 01' 
to nil,\' !,cl'f"on 01' ol'l!:lni:l.atioll alit hOl'i:l.l'!1 pUI': IHllit to :<l'I'1 iOI1 :!(ill:i of 
tltis titll.' to n'lllll'I' inl'l'stiU:ltin'. I'XpClt. O\' othl'\' g!!l\'icl'~. 01' to the 
(,Olll't fot' clt'llOsit ill tl1l' Tl'l;1I~1I1'." a" a 1'l'itili>lIl'!WlIlt'lIt 10 thl' ;lppl'opria
tiOl~, CIIl'I:l'nt at tht' timl' of paYlIlL'lIt: to can,\' Ollt the pl'Ol'isiollS of ~llis 
sed lOn, 1',xrC'pt as so n lit hO"l:l.l'd 0\' (It l'('l'tt·d. 11 0 sHch l)(>n:;01l 01' (II'''':! 111:1.:1-
lion lIIay l'cq1lt'st ai' accept any payment or promise of pa:rm~l\t for 
l'('PI'l'~l'lItil1g a tll'fl'IHlant, 

"(b) .\ ny p(,l'~on (,OIllIWllStlted. 0\' ('nt i tl('(l to he Coml1C'l1sntl'<1. ..2f!l;0~r-.,;:,8,,:::..R ..::;S:.;,7.::.'\T~.~1!!;09~2:...... 
I1ny ~\'\'iccs I'cntil'l'l'(lll11cll'l' thi~ chal'ft>r \\'ho ::hnll sC'l'k\ ll;;:k, <il·mand, au :;7'\1. 1093 
\'rceh'e. 01' olTcl' to I'l'(,l"i\'l'. all;" mom',\'. gooels, 01' ;;C'ITil'rs in n'tllrn t hl'l'c· 
fol' fmm or Clll l>l'ha I f of a dl' fl'nlln nt 0\' I'l'SpOncll'llt, ::.ha II 1m lilli'll llot 
more than $1,000 01' irllprisollctillot more thnn one yen!', or ooth. 
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"§ 11-2007. Preparation of lludget 
"Tht', joint. co 111 III itt l'l' !'l!alll'l'l'pa I'C a lilt 1I1111llally Hllhlllit to t he Com

missioner of the '1 li:-t rid of Coltullilia, ill COil fOI'mlt)' wit II ';1'('( ion 1 7,~3 
of tili!'; tille, or to lti,; hlll'l'l'!'"nr iii nc('on In 111'1' \Iith Sl'etillll 1-1;; of tho 
District of Colulllbia 8rl f-I iO\"CI'llllll'nt and (lOVl'l'nIllt'lIln I Hl'orwmi
zatioll Ad, for inclusion in till: allnll:d lmdm't, :~l1l1tlai t'5tilllatl'~ of the 
e,xpellllitur('s and l\ppl'opriati()l1~ IIl'(,(,:'::,:lry /IW furnishing n'lll'(:~l'nt:\
tlOn by pri I'atl' all ()rll\'Y:': to 1'1'1':'(1)'; ('lit It Il'd to rl'ill'I'SI'lItatlOn In 

nccOl't!lllll'l' with ~l'l'tioll ~\i{l111f lid:: title. 
"§ 1l-2GO~. Authorization of appropriations 

"There arc hrl'cuy llutiwrizl'd to Ill' npJll'o(ll'i'lted, out of allY 1110nC\ys 
in the TI'l'a~lll'\' ('I'NEtt'e! to the ])i<,t ricr of C Ollllllbi:l, sHch f1mtls as 
mlly he lIrt'l'~~ai'.Y fol' thl' atllllilli~ll'lltjon of thi;; l'I\:\pt('r fO!' Ii!'!'al yenrs 
1975 ancll!)jG. I,'h('n so .::!wrilk'd ill appI'oprilltion .\.et:l. such appropri
ations shall remain 111'ailabln until expended. 

"§ ll-ZGOV. Authority of Council 
"Section 602(a) ( . .1:) of tl\l~ District, of Columbia Srlf-Go\'ernment 

and GOYl' I'lllllenta I Hl'Ol',aanizatioll _\ct shall not apply to this chapter:'. 
S};(;.3. (a) I'al'l1!!l'nph (I) of sl'l,tion :lllO().\" title 10, Cnitl'd Statc~ 

Code, ItS alllrnded, is amended to 1'('ad: -, 
"(I) .\I'!'I.IC,\nu.ITY 1:-< Till': 1>1:;1'1(1("1' \H' CllI,L':lwl.\.-The pl'o\'isions 

of this Act. other than !'uusertion t Jt) of !'t'r.tion 1. shall apply in the 
United States District COllrt for tlH' Di::lri(,t of Columhia nnd tho 
Fnited Stutes Court of Appr:ll:; for t}lr District of C'olll111bia f"il'('uit. 
TJu) provi:;iullS of this ,\ct, shallllot apply \0 the- ~upPriol' Court of tho 
District of Columbia nnd the District of ('olumhin. ('ourt, of .\ ppen.\s/'. 

SEC. 4_ This -,\ct shall take I'i[('ct UPOIl the (btl' of its 1'I1actment. Any 
person appointed on Ol' after.J uly ], 1:.J'j,J., but prior to thr COl1l1llt'llcint:! 
date of till' pinn refel'l'eci to in srctioll ll-:,l(jlll of the J)i~tl'ict of 
CoJU1nbi[l Cod!' (as udrlrd by section 2 of this .\ct.), by a j\ld~e of the 
Superior Court or the District of Colul11hin. CUlll't of Aj)penls to furnish 
to any prrson ill the lJi:-:tl'it.,t of COI11l11iJin! who is 1innneinllv UMble 
to obtain aucquate represl.'ntn.tioll, thnt l'Opl'e5entntioll mid thoso 
services referred to in !,;llch seetion 11-2£iOl. Illay hI' ('omprnsntetl and 
reimbursed for such rt'pl'rscntation and scrricc:s r~ndcred, including 
expenses incurred therewith, upon filin)! n. claim for payment. Pu.y
ment shall not be allowed in exct'ss of the amounts authorizeu In 
accord alice with those sections added to the District of Columbia Code. 
by such section 2, 

Approved September 3, 1974. 
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APPENDIX D 

2 D.C. Code, Section 2221, et seq. 

III \Y .... 

.\t,"l'HORITY OF SEI:\,ICr. 

SEC, 30'2. (1\) The Service is 1 . I 
the District of Columbia who ai~t ~ol'lze( til I'epl'~sellt uny persoll in 
fo!lowil1g categories and who is fin. P~llO~l d~l)h-cl'lbed in .tlny of the 
representution: ,\IICI,\ ,) un,\ Ie to obttHIl ndequate 

(1) Persons charcred with a~ tT _ . 
mel1t for II term of sir:;. months or Q ~n"e PUI1l5hahle by impl'isoll

('J) Pl' . mOle. 
par~Je. ersons c 1I11'ged with YloJutin)! Il condition of probation or 

(3) Persolls subject to ' . j' 
title 21 of the District of J~~{ceb"I11<,,(";'> li'ul'sn'11lt.lo ,ella,pter ;; of 
)Ientnlly Ill). ml1 I.l .oc e (}fo:;plta1!ZI1.tIOIl of the 
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, " . 1"l\t !lIl1':-lI:lll! 10 , I .. ,'1 1'01\111111 n\I'1\1 h ~Ol ,.., " " (}.) 
(I) }\'1':;0111-< toJ' ,\'WI,lI 1\\1, 1"\'\Jilitnlioll ,\d of 1,>hll '- ,;0 st,,.t. 11\'~4. 

(ilh' J II 01' rhr );al'("lt\I' ,\(It~II'\/1 ~\()I' tIll' Ilo:-.pi!;lj'l J'(':ltJ~ll'JlI 
LS,£'. :1.111. et :-'1''1,) Ol' ~he pI,m I,,~"I,i~,\ of CO/lIIl1loia (P,l '. ( 0(11'. 
Io!' Drllg .\.Il<li,·(s .\<'1 101' I hI J)u I , , 70 Stat. 609. 

:-i",', :H-lItll, t'! ~l'q,), I I ll'lilli{Ill:'lIt (II' ill llP(,d of ,;,llP(,:I'I~IOt: 
Pl .J\lY!~llll('"all,(·;.!e( to ~~~" '!l''''; llll'l-<llllJlI to~e('I!1)11 (0\ (II 132 Stat. 621. 
( "J) PP1''';Ol\:; )'1I1'J\'I'( to pro(((dll _. I I' •• )-) (l'\.htIJl!.! to {'Olll' 

\ ., I - (I> (' ('I)( (' "PI' :.. ' .. ,,_{ " 
.\d of .\\If!I\~r ,I-, !,J+I ':" ,: "\I,t ol'der flll' tl'l'atll,n'llt),_ ' 
l\li\JI\ent of l'1t1'0I11(: :ll<'oh/ll!~:-; ,J:~ i (~:r'" )IIl',nlHllr to :;l'l'tlOl\ !!:! I of 

( -) Pe['.~()llh :;lIilj<'ct to plml~d I,,.... I • '),1-"(1\) (1,.,latHI!! tit ~, p. 60l. 
I 'I I ,) l')!11 (j) ( (ocle. "t'!. -,) . .) 

the .\('( of •• ;tl'l') ,),' " 't th' "1'lllllll!of Ifl.;;tllit,\' • 
(,{)lll 'llll'llIPJlt oj' J1\,l':;()11~ al'qlllttp( Oil ~ r-f'l jll'II\'I'edill'" ill('lllil-

i' "\'l'lt'lll\'~tl\"I'lJ' -, 
Hellt'I'S('Jlllllio)\ l\1i~.r hI' 111'\1;; HIll 'r :. \' )~'()l'~l'clill<r,., );01 1ll00'P tlm,lI till 

J' • 11'11'" 'Iml 1'0 n CI,l 1 c-; 1 1 " '1\{'I,\\1,' ill" lIPp\' IlltC. :1I1~1 , ", ill'd('tl'l'lIll1ll'( to )(~ lll,\ , • 
ll'~ rcnt 111\1 of th" 11PI':'0)1-; who :11'(, nnl\lI

1
l,. 'Int! who are pe\'~on., de

lunable to outain uC\l'qllnte /epr~~~J~llt~~J1}II'~f'ented by t he S(,I'~'ic'p, hilt 
scribed in the :1bo~'e (':~lCp:OI ~es !I~:?, ell oih('J' as~iHttlllt'e to prlyatc at, 
the Sen'icc m:ry fl\l'111511 tedllll(,\ "Ill le'rl'ibed in the U\)ll\'(' catl'-

, 1 t l'cl}l'e~cnt persons { ,. \1' of its tOl'neys appoIJltC( 0 ", tl best pl"\ctirt\blc:1 (Jellt 101\ 
gorics. The Srl'\'ice shall dctc),l~lln~ i~ fU'l'111S1~cs rcprc::;'!lItati~n. , 
stati' vel'sonnel t~ the cOll\rt~ b\~Hr ~\l1d coordinate tho OpCl':tt lOll of :lIl 

(b) The SerY1CO s11al es ,I ,IS,I,' 'llment of prinllc attrH'neys to 
effecti VI.' and adc(jnat (' Hy~te~n fOI ,\ pp.ol1 (,\) but thl' COHl·ts ~ha H1Hl \'e 
reprcsent l)Cl':;ons (!I'SI'I'ibed III fill \~l:I'r :on i" 'The SCl'Vil'e "hall I'epurt, 
final authol'ity to make such appolll ::~et~'~ ;,~ Itilll~ to the opel'at ion of 
to the COll1'ts at INI:;t qllartl'll~l ?VIIl,H\ "ul~ \\'i~h tl~e courts Ol~ till! need 
the appointml'nt syste,lll an( S I,t cOli, 

for modifirations and Iml?~'o~'l\n~n,tf' If Tl'ustC'cs. the ~er\'ic~ Illay 1'1'1'
(c) Upon :tppJ'~n\1 (!f 1:" ,I~'\~ ~ ~e 'l''':;'I1'), tlnd appropriate to the 

form suell othl'[' fUlII'IIOII:o as ,\I e I ( ,.,' 

eluties descl'ibed nbo\'c, " n is finallciallv ullnole to 
lU) The determillation ~\'hl't\I~\1 t lt~O 1 on infuI'lnati7)l1 pl'o:'idell 

obtain adequate reprc,;entatJOn 11,\ 1 '~;(~'Il~~\\l!,t' pl'J':'()!l5 OJ.' agl'JlI.'Jes. as 
hy tho person to )!t:' repl'l':'l!l1t1'j ,:~1IC, ~ \YltlIC"er in pl'o\'idinl! tlli:;.ln
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1 t k llOWIllO' t II! "nnw 0 r I, • J I '1 ()I')() Ill' writing 0[' (Ocurnen ,~tl' ' siu\\IlJp fined not 1Il0l'C t mil ~ , 

or fl"wdulellt stntPlllent 01 el.) 0 t1 
imprisoned lIOt more than oJle yen 1',01.' 0 I. 
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'flip pnllf>l shall be /lI'P;:jtl{>,l {J\'er hy the chief jrrd!;(· of the rnitcd 
States COllrt of .\ppcl\ls for the Dj;;lrict of ('"llllllbia Ci!'cilit {o!' ill 
his ai>f;cIH'e, tIl!' de~i:;llee of 5tl<'11 juc!gr!).}. OllCl'IJlllOI the jJ:lJlcl !;hllll 
be four members. 

(~) .Judgcs of the rnitecl Statl'f; ('oul'tsin tIl\' Di~h'i('r I)f ('Ollll1lbill 
:lud of J)i~tl'ict of Columbia C:OI\I'lS may not be appointed to SerVe as 
member's of the Board of Trll:;tee~. 

(:3) The tPl'Jll of ol!ice ol'n member of the BOIu'(1 ofTI'I\Mec,; ~h1\lll>c 
three. yeul'S, Xo perSOll s!mlJ :::en'c mOl'e titan t\l'O ('oJf:,cetlti\'e tel'lIl'; tiS 
II member of thc BOl\rd of Tl'llstee;;, .\. Varlll1('V ill the Board of Tl'Il.tt'r''; 
shall be filled in thc S:lll1e lJ)tl))llpr a" the ol:kinlll apjJoilltlllPllt. .\ny 
mcmber appointl'll to HlI a \'!lCtlllcy oC<'UI'ring prior to the pxpimtjoll of 
the tcrm fo1' which his nt'cticpcs<;or was appointed shall he appointed 
only for the remaincler of such tel'm, 

(c) The tru:;tees of the Legal Aid Agcllc\' for the lJistrict of 
Columhia in ollice on the d:\te of ennctment of this Act :;ltall sen'c the 
ulJ('xpil'ed pOt'!ions of theil> tel'Ill;': as tm,;!ec" of the ::';eITi('e. 

(d) For the pm'poses of nny action brought Ilgaillilt the tdMecs of 
the Ser~'icc, they shall be deemed to be employees of the District of 
Colnntbul., 

DIIlE("l'OR .\:-;'D DErr:TY DIRECTOR OF SEHVICE 

SEC. 30,1. The Bourd of Tr'\stees shull appoill~ a Dil'l!etOl and 
Deputy Director of the Sen,ice. each of whom shall Sl'l','P at the 
pleasure of the Board. The Director shall be respollsible for the ~1I(Jt'r
Yision of thp. work of the Sp'l'rlee nnd ::11al1 perform such .;-hl'l' (!tai"s 
as the Hoard of Trnstel's may PrQscril.l(>. The Deputy Direl'tor shall 
assist the Director and shall perform snch duties as he may pl'e;;<'ribe. 
The Director nnd ])eput~' Director :;11n1l ue memIJcrs 'If the b::r of the 
District of Columbia, The Board of Tr1l5tees shall lix the cOnlI,Jt>nii<a
tion to be paid to the Director and thc Deputy Director WIthout 
regl,rd to chupt('r 51 find subr.hapter II[ of chapter .3:3 of title 5 of 
the United States Coue, but c01T1pensntion for the Directo[' shall not 
e-:!eec1 the rate prcscribed for G'S-18 of the GCl1ernl .schedule at\(1 
compensation for the Dcputy Dirertor shall not exceerl the m:\.ximum 
rate prescribed for GS-17 of the General Schedule. 

STAFF 

SEC, 305. (a) The Dlredor shall employ n staff of nttolllcys and 
clerical and other personnel necessal'y to provide adequate and effec
tive defense services, The Director shall make ns::;ignments of tbe 
personnel of the Service, The compensation of all l'tnployees of the 
Service, other thun the Director and the Deputy Director, shnl1 be 
fixed by the Director without, regard to chapter 51 and subchnpter III 
of chapter 53 of title 5 of the United Stutes Code, but 8hll11 not exc€'ed 
the compensation which may be pn.id 1.0 r.er~on5 of similar quulifica. 
tions and experience in the Officc of the United Stat~s Attorney for 
the District of Columbia. All attorneys employed by the SerVice to 
represent persons shall be members of the bur of the District of 
Columbia. -,' 

(b) No attorney emploved by the Service shall e;1gage in the private 
practice of law or receIVe on. feo for representing nny person, 
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Fn1teu ~tates, to t Ie (,11(' . JU{ f;es (), .. t. I t rll!' COI11-
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(b) The Bo:ml of 'l'rl1~*'e:l .. hall annual1y. l\l'mnge fot'nll 1~1(,e~eJ~~~ 
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"\l'1'1l0PHI,VI'IONR, GIl,\NTS, AND C()X'l'HIBt'TfONS 

S . "O~ ( ) For the 1)Ul'pos(' of carrying out the provision;; of this 
}'C"J I, a , I ",', t 1 fo' eat:h fiscnl war out title thel'e. 'Ire nuthol'lzed to )e aplho]ll),t e( I , : f (' i 

f '1:1 . 1Il0n'evs in the Trea311J'\' TO the credit of tIlE' D);;tl'll't 0 ,0 1111;hii: s~H:h 5;\11;,'; .If; IllUY be nN'e~.,.,:.u·y to illlplelll,Pllt, t!\C! pl1l'\lo~e~ of tl,l!l 
titl~ ~llt'i\ S\II;IS sll'llfbe appl'opl'i.tte<l for the Jl1dH'lill'Y to Ill' (lfsUUI'se( 
1 'til~ \dl~lilll;;tl'lt'ti\'e Olliec of the rnited ~tatp~ {'(Jul't~ to.can'Y,oIl 

IllY b: - i the Sel'yke, Thl\ .\.dministrath'(, Ot1iee, ,Ill d!sblll'SIllI! 
Ie U:.1l1e::;" o. II ' 11 f SIble Its st·tnc1-
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S 'C '308 \JI elllploveps of the Letrltl .\'idA)!cncy for the District 
of' C~l~l~nbil; on the dafe of enactmelltof this Act ::;hl1.11 be deemed to, be 
em ;Ioyees of the Sen-ice and shall be entitled to the samel~omp~lia~ll 'llld benefits as they nre entitled to as employees of Lie Lc.,.a ( 
:~gency for the District of Columbia, 
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Appendix E 

MEr-'ORANDU~1 : STANDARDS FOR EfFECTIVE REPRESQUATlON Y 

L DEFENSE FUNCTI ON 

It is now clear that a defendant has a right to counsel in 

all criminal cases where he faces a loss of liberty. In Gideon 

v. Wainwriqht, 372 U.S. 335 (1963), the Court held that defen

dants have a riqht to counsel in all but petty offenses. Subse

quently, the Court held that in any case where the defendant 

faces a loss of liberty, regardless of the charge, he has a 

right to counsel, Argersinger v. Hamlin, 407 U.S. 25 (1972). 

However, the appointment of counsel alone does not satisf;' the 

Sixth Amendment. Thus, as early as the landmark case of Powell v. 

Alabama, the Court observed that the duty to appoint counsel "is 

not discharged by an assignment at such time or under such cir

cumstances as to preclude the giving of effective aid in the 

preparation and trial of case. 1I 287 U.S. 45 (1932). (emphasis 

added) . 

Initially this circuit used the "mockery of justice" test as 

the criterion for determining if the defendant had received ef

fective assistance of counsel. Commentators have recommended 

that a more appropriate standard Jlshould be whether counsel ex

hibited the normal and customary degree of skill possessed by 

attorneys fairly learned and skilled in the criminal law. 1I Finer, 

Ineffective Assistance of Counsel, 58 Cornell L.Rev. 1077 (1973) . 

1/ Prepared by Committee staff. 
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U ·ted States, 432 F. 
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The client 'is usually the primary source of information for 

an effective defense. A prompt interview will allow the defense 

attorney to begin a factual and legal investigation of the case. 

Often, however, the defendant is relUctant to supply this informa

tion to his attorney. This is particularly true where the court 

has selected counsel for the accused. A.B.A. Standards, The 

Prosecution Function and Defense Function, p. 198. It is essen

tial that counsel establish a relationship of trust. Where the 

court has appointed counsel, this relationship will lIordinarily 

take considerable time and patience to establish .... Several 

conferences, or many, may elapse before the accused is willing to 

put his trust and confidence in the lawyer.1I A.B.A. Standards, 

supra, at 198. Thus, counsel should IIconfer with his client with

out delay and as often as necessary to elicit matters of defenses, 

or to ascertain that potential defenses are available. II 

DeCoster, supra, at 1204. 

3.1 EstablishMent of relationship. 
(c) To insure the privacy essential for confidential com

munication between lawyer and client, adequate facilities 
should be available for private discussions between counsel 
and accused in jails, prisons, court houses and other 
places where accused persons must confer with counsel. 
A.B.A. Standards, The Prosecution Function and the Defense 
Function. 

PRE-TRIAL 

3.6 Prompt action to protect the accused. 
(a) Many important rights of the accused can be pro

tected and preserved only by prompt legal action. The 
lawyer should ihform the accused of his rights forthwith 
and take all necessary action to vindicate such rights. 
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He should consider all procedural steps wryich in g?od faith 
may be taken, including, for example, motlons seeklng pre
trial release of the accused, obtaining psychiatric exami.., 
nation of the accused when a need appears, moving for a 
change of venue or continuance, moving to suppress ~l~e
~ally obtained evidence, moving for severance from JOlntly 
charqed defendants, or seeking dismissal of the charges. 
A.B.A. Standards, The Prosecution Function and The Defense 
Function. 

One of the most vital rights of the accused is the right to be 

released pending trial. Pending trial, counsel should be con

cerned with the accused's right to be released from custody and be 

prepared to make all the necessary motions to that end. DeCoster, 

supra, at 1203. 

Counsel must also file all necessary motions. The fact that 

no pretrial motions, including pretrial release, were filed was 

one of the factors that led the court in United States v. Hammonds 

to conclude that defendant had been denied effective representa-

tion of counsel. 138 U.S.App.D.C. 155, 425 F.2d 597 (1970). See 

also Dyer v. United States, 126 U.S.App.D.C. 3,379 F.2d 89 (1967). 

4.1 Duty to investiqate. 
It is the duty of the lawyer to conduct a prompt in

vestigation of the circumstances of the case and explore 
all avenues leading to facts relevant to guilt and degree 
of guilt or penalty. The investigation should always in
clude efforts to secure information in the possession of 
the prosecution and law enforcement authorities. The duty 
to investigate exists regardless of the accused's admis
sions or statements to the lawyer of facts constituting 
guilt or his stated desire to plead guilty. A.B.A. Stan
dards, The Prosecution Function and the Defense Function. 

The duty of the lawyer to investigate is predicated on the 

fact that cases are not won in the courtroom but "in the long 
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hours of laborious investigation and careful preparation and 

study of leqal points which proceed to trial. II The Prosecution 

Function and the Defense Function, p. 224. Furthermore, the law

yer's duty to investigate is not discharged by the accused's ad

mission of ~uilt since it is the lawyer's function to determine 

whether the prosecution can establish guilt in law. In DeCoster, 

the court stated that it is a duty of defense counsel to conduct 

investiqations, both factual and legal, to determine what matters 

of defense can be developed. This includes interviewing defense 

witnesses, government witnesses, if accessible, and obtaining 

relevant discovery from the procesutor. DeCoster, su~, at 1202. 

3.8 Duty to keep client informed. 
The lawyer has a duty to keep his client informed of 

the developments in the case and the progress of preparing 
the defense. 

5.1 Advising the defendant. 
(a) After informing himself fully on the facts and the 

law, the lawyer should advise the accused with complete 
candor concerning all aspects of the case, including his 
candid estimate of the probable outcome. 

(b) It is unprofessional conduct for a lawyer inten
tionally to understate or overstate the risks, hazards or 
prospects of the case to exert undue influence on the ac
cused's decision as to his plea. 

ec) The lawyer should caution his client to avoid com
munication about the case with witnesses, except with the 
approval of the lawyer, to avoid any contact with jurors 
or prospective jurors, and to avoid either the reality or 
the appearance of any other improper activity. A.B.A. 
Standards, The Prosecution Function and the Defense Fun
ction. 

Implicit in these two standards and the two that follow is 

the notion that the case is the defendant's and that he is enti-
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tled to be kept informed about his lawyer's work. Also, there 

are specific decisions which the defendant must make in the case. 

These decisions can only be made intelligently if the lawyer has 

fully advised his client. 

6.1 Duty to explore disposition without trial. 
(a) Whenever the nature and circumstances of the case 

permit, the lawyer for the accused should explore the 
possibility of an early diversion of the case from the 
criminal process through the use of other community 
aoencies. 
. (b) When the lawyer concludes, on the basis of full in

vestigation and study, that under controlling law and the 
evidence a conviction is probable, he should so advise 
the accused and seek his consent to engage in plea dis
cussions with the prosecutor, if such appears desirable. 

(c) Ordinarily the lawyer should secure his client's 
consent before engaging in plea discussions with the 
prosecutor. 

6.2 Conduct of discussions. 
(a) In conducting discussions with the prosecutor the 

lawyer should keep the accused advised of developments at 
all times and all proposals made by the prosecutor. A.B.A. 
Standards, The Prosecution Function and the Defense Func
tion. 

.8 The defender should be sensitive to all of the problems 
of his client community and particularly sensitive to the 
d i ffi cu lty genera lly experi enced by the members of such 
community in comprehendinq his role. Specifically, he 
should be concerned with the following: 

(1) He should seek, by all possible and ethical means, 
to interpret the process of plea-bargaining and the 
~efender'~ ~ole in it to the client community, as this 
1S a trad1t10nal area of relationship difficulty. 
N.L.A.D.A. 2/ Stapdards for Defender Servi.ces. 

It is important that the defendant be kept informed of all plea 

discussions so that he will be aware of the alternatives open to 

11 National Legal Aid and Defenders Association. 
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him. Counsel must also explain to the accused the consequences 

of a guilty plea in terms of the sentence which the court may im

pose and any other collateral effects. The Prosecution Function 

and the Defense Function, p. 251. 

TRIAL 

5.2 Control and direction of the case . 
, (a) Certain decisions relating to the conduct of the case 

are ultimately for the accused and others are ultimately for 
defense counsel. The decisions which are to be made by the 
accused after full consultation with counsel are: (i) what 
plea to enter; (ii) whether to waive jury trial; (iii) whe
ther to testify in his own behalf. 

(b) The decisions on what witnesses to call, whether and 
how to conduct cross-examination, what jurors to accept or 
strike, what trial motions should be made, and all other 
strateoic and tactical decisions are the exclusive province 
of the' lawyer after consultation with his client. 

(c) If a disagreement on significant matters of tactics 
or strategy arises between the lawyer and his client, the 
lawyer should make a record of the circumstances, his advice 
and reasons, and the conclusion reached. The record should 
be made in a manner which protects the confidentiality of 
the lawyer-client relation. A.B.A. Standards. 

While the decisions on trial tactics are the exclusive pro-

vince of the defense lawyer, the court will occasionally examine 

these tactics. The Court found ineffective assistance of counsel 

in the following cases: Failure to appear at arraignment, to 

conduct voir dire, to cross-examine two of four government wit

nesses, to request jury instructions, to make any pretrial motions, 

to speak on the accused's behalf at sentence, futile closing 

argument. United States V. Hammonds, 138 U.S.App.D.C. 166, 425 

F.2d 597 (1970). Casual summation which was non-adversarial was 

ineffective representation, though harmless error. Matthews v. 



8 

United States, 145 U.S.App.D.C. 323,449 F.2d 985 (1971). Failure 

to call defendant to the stand, to subpoena an allegedly material 

witness, to object to hearsay testimony and closeness of the case 

required reversal for ineffective assistance of counsel. Dyer v. 

United States, 126 U.S.App.D.C. 3,379 F.2d 89(1967). In United 

States v. Thompson, 154 U.S.App.D.C. 347,475 F.2d 931 (1973), 

the Court stated, at 931, IIfailure to investigate or call parti

cular witnesses surely may amount to ineffective assistance of 

counsel in certain circumstances. 1I 

SENTENCING 

8.1 Sentencinq. 
(a) The lawyer for. the accused should be familiar' with 

the sentencing alternatives available to the court and 
should endeavor to learn its practices in exercising 
sentencing discretion. The consequences of the various 
dispositions available should be explained fully by the 
lawyer to his client. 

(b) Defense counsel should present to the court any 
ground which will assist in reaching a proper disposition 
favorable to the accused. If a presentence report or 
summary is ~ade available to the defense lawyer, he should 
seek to ver1fy the information contained in it and should 
be prepar~d to supplement or challenge it if necessary. 
If there 1S no presentence report or if it is not dis
closed, he should submit to the court and the prosecutor 
all fav~rable information relevant to sentencing and in an 
appro~r:ate.case be prepared to suggest a program of 
rehab1!ltat1on based on his exploration of employment, 
educat10nal and other opportunities made available by com
munity services. 

(c) ~ouns~l should alert the accused to his right of 
allocutl0n, 1f any, and to the possible danqers of making 
a.judicial confession in the course of allocution which 
mlght tend to prejudice his appeal. A.B.A. Standards, 
The Prosecution Function and the Defense Function. 

Sentencing is a critical phase in a criminal proceeding; 

therefore, the right to counsel attaches. Mempha v. Rhay, 389 

9 

U.S. 128 (1967); See also Townsend v. Burke, 334 U.S. 736 (1948). 

In United States v. Martin, 154 U.S.App.D.C. 359,475 F.2d 943 

(1973), Judge Bazelon, in his dissent, citing Mempha, stated that 

the IIright to counsel at sentencing, as at other stages, is the 

right to effective assistance of counsel. That right includes, at 

a minimum, the aid of counsel in marshalling of facts, introducing 

evidence of mitigating circumstances and in general, aiding and 

assistinq the defendant to present his case as to sentence. 1I 

In order to fully prepare himself for sentencing the lawyer 

should approach sentencing with the urgency that he gives to pre

paring for trial. The lawyer should at least conduct an extensive 

interview about his client's background and criminal record. 

Contact with defendant's family or close friends should also be 

made. Miller, The Role of Counsel in the Sentencing Process, 

(Cipes, Criminal Defense Techniques, 1969). 

II. DEFENSE SERVICES 

This section outlines the necessary components of a system 

which ensures effective representation. The first requirement 

is that there be a system. 

1. 2 Sys tems . 
Counsel should be provided in a systematic manner in 

accordance with a widely publicized plan employing a 
defender or assi~ned counsel system or a combination of 
these. A.B.A. Standards, Providing Defense Services. 

The question whether a defender, appointed counselor mixed system 

is best has been widely debated under the A.B.A. Standards do not 
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take a position on this question. However the N.L.A.D.A. 

Standards for Defense Services do recommend a mixed system: 

.2 Delivery of Defense Services: Methods: 

A. A full-time defender organization should be avail
able for all communities, rural or metropolitan, as the 
preferred method of supplying legal services to those 
charged with crime who are financially unable to employ 
counsel. The fUll-time defender organization may be a 
publ"ic activity, a private organization, a panel attorney 
system under an administrator, or any appropriate com
bination of the foregoing. 

The N.L.A.D.A. Standards commentary to this section points out the 

major problem in states having a well-established defender system 

in the attrition among the membership of the private criminal 

defense bar. This is viewed as a loss to the system because de

fense-oriented law reform has often come from the private bar, and 

public defenders are likely to suffer without the support of the 

organized bar. N.L.A.D.A., p. 10. The President's commission on 

Law Enforcement and Administration of Justice: The Courts also 

recommends a mixed system. This recommendation is based on the 

fear that defender offices forced to handle massive caseloads 

will become too concerned with efficiency - to the detriment of 

the attorney-client relationship. Also they point out the inno

vative aspects of a mixed system where each method can be ex

pected to challen~e and test the other. The Courts, p. 60. 

/'; Inderendence 

The most crucial element of any system designed to ensure 

effective representation is the independence of the defense 

11 

lawyer. 

1.4 Professional independence. 
The plan should be designed to guarantee the integrity 

of the relationship between lawyer and client. The plan 
and the lawyers serving under it should be free from 
political influence and should be subject to judicial 
supervision only in the same manner and to the same ex
tent as are lawyers in private practice. One means for 
assuring this independence, regardless of the type of 
system adopted, is to place the ultimate authority and 
responsibility for the operation of the plan in a board 
of trustees. Where an assigned counsel system is selected, 
it should be governed by such a board. The board should 
have the power to establish general policy for the ope~a
tion of the plan, consistent with these standards and ln 
keeping with the standards of professional conduct. The 
board should be precluded from interfering in the conduct 
of particular cases. A.B.A. Standards, Providing Defense 
Services. 

1.2 Delivery of Defense Services 

B. If a panel of attorneys provide defense r~presen~a~ion, 
such service should be supervised by a full-tlme admlnls
trator who is responsible for the selection, rotation, and 
removal of attorneys, the continuing education of these 
attorneys in criminal law, the preparation of interested 
attorneys for the panel, the selection of counsel for 
specific cases, and the delivery of quality representation 
by panel attorneys. A panel ,of attorneys may al~o b~ used 
to supplement a public or prlvate defender organlzatlon. 
N.L.A.D.A. Standards for Defender Services. 

3.1 However attorneys are selected to represent qualifi~d 
clients, they shall be as independent as any other prlvate 
counsel who undertakes the defense of an accused person. 
To accomplish this end, the assigned counsel whether 
defender or private assigned counsel should not be selected 
by the judiciary or an elected official, nor should he be 
an elected official. The most appropriate method of 
assurin~ independence modified with a ~roper mixture of , 
supervision, is to create a Bo~rd of Dlrectors representlng 
various segments of the communlty. N.L.A.D.A. Standards. 

3.2 Policy shall be determined by the Director ~f the 
Defender office with the advice of the selectl0n and ad
visory board. 
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A majority of the selection and advisory board shall 
consist of practicing attorneys. 
At least one-third of the board members should be 
representative of groups whose members derive a 
particular benefit from the proper functioning of 
the Defender's office. . 
P~rsons with whom the Defender may have a profes
slonal or adversary relationship, including the 
members of the judiciary and prosecution, shall 
not serve on such a board. 
It shall be the duty of the board on the one hand 
to insure that the duties of the Defender are dis-' 
charged properly with diligence and competence and 
on the other hand, to insure that the office of th~ 
Defe~der is insulated against political pressures 
and lnfluences. N.L.A.D.A. Standards fur Defender.' 
Services. 

These Standards recognize that real and potential conflicts exist 

were judges have the power of aPPointment. Often the role of 

defense counsel as an advocate requires him to resist the wishes 

of a judge, to press a point, and to appear uncooperative. A.B.A. 

Standards, The Prosecution Function and the Defense Function, 

p. 173. In order to take these sometimes "unpopul ar" stances, 

the lawyer should be sbltered as much as possible from undue in

fluence outside the attorney-client relationship. In addition to 

the real conflicts that may result from a judicial appointment 

system, the standards point out that this system encourages a lack 

of confidence in the criminal justice system. "For the defendant 

may be suspicious of his lawyer's ability to zealously guard his 

rights under such circumstances." A BASt d'd P d . .. an ar s, rovi i ng 
Defense Services, p. 21. 

Both the N.L.A.D.A. Standards and the A.B.A. Standards rec

ommend that because the board "(W)ould exercise general super-
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visiun over the policies and operations of an agency composed of 

lawyers performing professional work, the board should be com-

posed of lawyers." The N.L.A.D.A. Standards recommend that the 

majority of the selection and advisory board should be attorneys, 

with "v~rious segments of the community" comprisinp the rest of 

the board. Both standards agree on who should be excluded from 

membership of the governing boards: judges, prosecutor: and 

elected officials. Elected officials should not become involved 

because that system may become a patronag<:> depository, N.L.A.D.A. 

Standards, p. 30; A.B.A. Standards, Providing Defens~ Services: 

p. 21. "Prosecutors and vudges should be excluded from i'lembership 

of poverning boards to remove any basis for implication that 

defense counsel are under the control of those who appear as their 

adversaries or before whom they must appear in the representation 

of defendants." A.B.A. Standards, Providing Defense Services, 

p. 21; See also N.L.A.D.A. Standards, p. 11. 

B. Supportive Services 

4.3 Essential to the provlslon of effective representation 
;s the adeauacy of supportive services for the defender. 
Supportive 'services should include, but are not limited 
to, secretarial, investigative and other necessary 
oersonnel, and sufficient funds should be provided to 
retain various experts for investigation, consultation. 
and/or attendance in court. N.L.A.D.A. Standards for . 
~efender·Services. 

1.5 Supporting services. 
The plan should provide for investigatory, expert and 

other services necessary to an adequate defense. These 
should include not only those services and facilities 
needed for an effective defense at trial but ~lso those 



14 

that are required for effective defense participation in 
every phase of the process, including determinations on 
pretrial release, competency to stand trial a~d.disposition 
following conviction. A.B.A. Standards, Provldlng Defense 
Services. 

Both of these standards recommend the use of non-legal personnel 

to assist the lawyer. Non-le~al personnel can assist attorneys 

in those fields where the attorney's expertise may be lacking and 

may at the same time reduce the cost of performing some of the 

duties enumerated in section one of this memorandum. These stan

dards recommend trained investigators be used by defense counsel. 
( 

Trained investigators will lessen the cost to the system, where 

otherwise an attorney must personally conduct the investigation. 

The use of trained investigators also alleviates the difficult 

situation of an attorney who may have to take the stand to im

peach a witness he has previously interviewed. A.B.A. Standards, 

Providing Defense Services, p. 23. 

The Standards also report the need for expert services. 

Many experts are available to the government through various law 

c:niorcement agencies. Where these resources are denied to the 

defense, the system IIcannot fairly be characterized as a system 

of adequate representation since one of the assumptions of the 

adversary system is that counsel for the defense will have at 

his disposal the tools essential to conduct a proper defense. II 

Attorney General IS Committee, Report on Poverty and Administration 

of Federal Criminal Justice, p. 46 (1963). 

The standards also recommend that social workers be avail-
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able to assist defense counsel. If counsel is to meet the stan-

dards articulated by the A.B.A. in re9ards to sentencing, he will 

need the assistance of those trained in the fields of sociology 

and psycholoqy . 

C. Compensation 

2.4 Compensation. 
Assigned counsel should be compensated for time and 

service necessarily performed in the discretion of the 
court within limits specified by the applicable statute . 
In establishinq the limits and in the exercise of discre
tion the objective should be to provide reasonable com
pensation in accordance with p~evailing standards. A.B.A. 
Standards, Providing Defender Services. 

The N.L.A.D.A. Standards Commentary to Section 2.1 calls for pay

ment to be aligned with current bar minimum fee schedules. The 

President's Commission: The Courts makes the same recommendation, 

p. 61. The A.B.A. Standards suggest that what is IIreasonablell 

should be studied further. 

D. Training 

Part Five: Training of Defenders and Assiqned Counsel 

5.1 The Training of Defenders and assigned counsel panel 
members should be systematic and comprehensive. Defenders 
should receive trainin~ which is at least on an equal par 
with that received by the prosecutor and the judge. 

5.2 An intensive entry-level training program should be es
tablished to ensure that all attorneys, prior to repre
sentinq the indigent accused, have the basic defense 
skills necesary to provide adequate and effective 
representation. N.I .A.D.A. Standards for Defender. 
SeN; ces . ,. . 

E. Attorneys eliaible for appointment. 

i 
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2.1 Systematic assignment. 
An assigned counsel plan should provide for a systematic 

and publicized method of distributing assignments. Except 
where there is need for an immediate assignment for tempo
rary representation, assignments should not be made to law
yers merely because they happen to be present in court at 
the time the assiqnment is made. A lawyer should never be 
assigned for reasons personal to the person making assign
ments. If the volume of assianments is substantial, thE 
plan should be administered by a competent staff able to 
advise and assist assigned counsel. 

2.2 Eliaibility to serve. 
Assignments should be distributed as widely as possib~e 

among the qualified members of the bar. Every lawyer 
licensed to practice law in the jurisdiction, experienced 
and active in trial practice, and familiar with the 
practice and procedure of the criminal courts should be 
included in the roster of attorneys from which assignments 
are made. A.B.A. Standards, Providing Defense Services. 

1.5 Trial lawyer's duty to administration of criminal justice. 
(a) The bar should encourage through every available 

means the widest possible participation in the defense of 
~rimi na"' case~ by expe~i enced tri all awyers. Lawyers acti ve 
ln general trlal practlce should be encouraged to qualify 
themselves.f?r participation in cr~minal cases both by 
formal tralnlng and thorough experlence as associate counsel. 

(b) All qualified trial lawyers should stand ready to 
unde~t~ke the defense of an accused regardless of public 
hoStlllty toward the accused or personal distaste for the 
offense charged or the person of the defendant. 

(c) Qualified trial lawyers should not assert or announce 
a.~~~Gral unwillingness to appear in criminal cases; law 
fl~m~ should encourage partners and associates to appear in 
crlmlnal cases. A.B.A. Standards, The Prosecution Function 
and the Defense Function. 

These Standards express the obligation of the bar to meet its 

responsibility in providing competent counsel. The commentary to 

these standards suggest two benefits that may result from enlarged 

participation of the bar in the trial of criminal cases. First, 

the civil lawyer's participation will cause him to playa larger 

role in the reform and improvement of the criminal law and its 

-1 
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processes. Second, it will avoid the n(U)ndersirable professional 

isolation of the criminal trial specialists." Both the N.L.A.D.A. 

and A.B.A. Standards reflect the idea that not every attorney is 

qualified to practice criminal law. The A.B.A. Standards suggest 

that appoi ntments be 1 imited to those with tri a 1 experi ence. They 

also suggest that criminal trial experience can be obtained by es

tablishing a panel of attorneys who would co-counsel cases with 

experienced trial counsel. The N.L.A.D.A. Standards suggest that 

the "panel of attor:neys should be small enough to provide a suffi

cient number of cases so that participating attorneys may justify 

giving priority to such appointed cases," but rotation should allow 

any interested and qualified lawyer to participate in at least one 

case annually. N.L.A.D.A. Standards for Defender Services, p. 11. 
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APPENDIX F. INTERVIEWING FORMS 

1. QUESTIONS ADDRESSED TO JUDGES 

Name of Judge Phon~ Chambers 

Criminal Assignments, October 1973 through September 
1974 

I. 

Calendar Control - Motions 

Arraignments 

Judge in Chambers 

Misdemeanors 

Felony II 

Felony I 

P"eliminary Hearings 

Juvenile 

CJA Voucher System 

A. General 

(1) When reviewing a voucher in which you sat 
as trial judge 

(a) Do you rev~~w your case card? 

(b) Do you record court tjme, motions 
filed, etc. in your recor.d book? 
Do you review that? 

., • ",..... """~.-.... '-""~" _ .... :;-;l'_,~""' .. ~,.;."...,~.,......,.,_,,""~~ ........ "_"''' .. _''' ~--....... ,> .. -- .... ,-_._-~.........,.-,-"',_.---.,,"'.-,.-.. .. ,.,.; "~",,--........ -.-"-"""-'o.,_~<""""_W~"'\''''''~t' .'",'c,,",," '" 'h~~_ .... .;,. _ ........ ~.~ ....... ''''" ..; .... -'l'<''''¥)ty..J:V'~;:O'~''' ........ >w:-~'''_''''''-'f~_,.'!¥.w;-,.<.'\=r_~ 
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(c) Do you ever review the court jacket? 

(d) Do you ever talk to the attorney 
involved? 

(2) Do you feel you can give proper consider
ation to the merits of each voucher, 
particularly when sitting as Judge in 
Chambers? 

(3 ) 

(4 ) 

From your experience, are there certain 
attorneys whom you generally suspect of 
padding their vouchers? 

Do you consider it to be a pervasive 
practice among regular CJA attorneys? 

If you feel that some attorneys pad their 
vouchers, please specify the types of 
claims where you think that is the case: 

(a) Time to get official records 

(b) Preparing motions and memos 

(c) Waiting time 

(d) Travel time and parking 

(e) Other 

(5) Do you have a policy with respect to 
cutting vouchers? 

(a) ·Across the board percentage cut 

(b) Percentage cuts of certain types of 
c·laims 

(c) Disallowance of certain types of 
claims 
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B. 

(6) 

(7) 

(8 ) 
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Do you feel that young attorneys and 
non-regular practitioners spend more 
time on a case than regular practitioners? 

Assuming all their claims can be fully 
substantiated. do you think they should 
be fully compensated for this time? 

When you cut a voucher, is it clear from 
the voucher form which areas you have 
cut? 

Do you ever indicate to counsel your 
reasons for making the cuts? 

Do CJA funding constraints cause you to 
cut vouchers on claims that you might 
otherwise approve? 

(9) Do you ever disapprove requests for ex
pert and other services? 

If so, do you deny the request with a 
written order that could be appealed? 

Excess Compensation 

(1) How often do you get claims for excess 
compensation? 
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(2) Have you ever approved such claims? 

(3) What factors compel you to approve a 
claim for excess compensation? 

(4 ) 

(a) Counsel's success 

(b) Counsel~s legal ability 

(c) Complexity of the law 

(d) Complexity of the facts 

(e) Number of motions filed 

(f) Length of trial 

(g) Length of representation 

(h) Other 

Hav~ng approved an excess compensation 
cla~m, .do ~ou think any purpose is served 
by ha~~ng ~t referred to the Chief Jud e 
for f~nal approval? g 

C. Conclusions 

(1) Would you prefer that vouchers . 
Judge in Chambers be handled bygo~ng to 
else? someone 

(2) Would you prefer that vouchers f 
over whi h h or cases 

c you ave presided be handl d 
by someone else? e 

• • 
III 
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(3) Or would you prefer to rule on vouchers, 
but have them subjected to thorough check 
and review beforehand by an administrator 
or some other body? 

(4) What do you consider to be the most 
serious problems with respect to the 
voucher system? Are there any changes 
you would like to see made? 

II. CJA Appointment System 

A. Questions directed to Magistrates and Superior 
Court judges who have had arraignments in the 
past year: 

(1) Are you acquainted with the legal abilities 
of counsel who appear on the daily lists 

(2) 

of attorneys available to take appointments? 

If not, what kinds of inquiries do you 
make? 

Do you ever find yourself dissatisfied with 
the quality of attorneys listed as avail
able on the day of appointment? 

If so, what do you do if you are 
dissatisfied? 

(3) What do you do if the number of attorneys 
listed is insufficient for the number of 
cases to be arraigned or presented on a 
given day? 

(a) Do you assign more cases to the avail
able attorneys than you would like? 

(b) Do you continue the proceedings? 

(c) Do you have someone stand in and then 
appoint counsel later? 
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Do you make an effort to call in 
additional attorneys? 

Do you give preference to any class of 
attorneys for different types of offenses 
[e.g. misdemeanors to students, compli
cated felonies to PDS]? 

Do you think appointments should be 
handled by judges and magistrates? 

If so, ~.;rhy? 

Is there any other manner of appointment 
that you would find acceptable? 

Assuming that arraignments or present
ments could be handled without interrup
tion, would you object to a procedure 
whereby the defendant selected his OWn 
counsel from a list of attorneys Who have 
volunteered for that purpose? 

Quality of Practitioners 

(1) 

(2) 

Do you think that attorneys appointed under CJA 
should meet criteria other than' just bar 
membership? 

If so, what should these criteria include? 

Do you think that attorneys now practicing 
under the Act could use advanced training in 
the criminal law and skills? 

Should attorneys practicing under the Act be re
quired to attend training sessions? 

(3) Do you think that some attorneys practicing 

III 
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(5) 

(6) 
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" caseloads? under CJA have excess~ve 

If so, how is that evident to you? 

(a) Complaints by defendants 

(b) Requests for continuances 

(c) Quality of representation 

(d) Other 

of a criminal case do you think What phases 
regular CJA appointed attorneys tend to 
neglect? 

(a) d b ond hearing Arraignment/presentment an 

- preparation for bond hearing 

- preparation and filing of bond 
motions 

(b) Pre-trial motions 

(c) Investigation and preparation 

(d) Securing appearance of witnesses 

(e) Trial techniques 

(f) Disposition and sentencing 

(g) Other 

review 

Do you notice 
who regularly 
misdemeanors, 

d "fference between attorneys any J.. I I 

handle Felony I s, Felony II s, 
and juvenile cases? 

the performance of the 
How would you com~are attorneys with respect 
following cate~or~es of t in question (4) above: 
to the categorJ..es set ou 

(a) Law students 
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(b) Georgetown Interns 

(c) PDS attorneys 

(d) 
Non-regular CJA practitioners 

(e) Retained counsel 

(7) What action do you take in a case wL2re there 
is or has been ineffective representation? 

(8) What are the circumstances in which you will 
remove cOunsel from a case? 

(9) Would you prefer that PDS could provide more 
counsel to take cases? 

If so, why? 

(10) Would you prefer that there were more non
regular attorneys available to take CJA cases? 

If so, why? 

Do you feel that attorneys without extensive 
trial experience should be appointed to CJA cases? 

.If so, how would you bring them into the system? 

• 
• 
• 1 
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2. QUESTIONS ADDRESSED TO CJA PRACTITIONERS 

Adequacy of Compensation 

(1) 

(2 ) 

Are the $30 and $20 limits realistic vis a vis 
costs to you of handling CJA cases? 

What are the hourly rates you charge in re
tained cases? 

In billing for retained cases do you differenti-
f .? ate between in-court and out-o -court t1me. 

What is the overhead cost per billing hour of 
running your office? 

Do you have a secretary, full or partt1me. . ? 

Are the maximum allowances for experts, investi
gators, and other services realistic? 

If not, what would be adequate compensation for 
different types of experts and services--by 
category? 

If the rates are too low, do they inhibit the 
use of expert testimony? If so, to what extent 
and in what type of cases? 

(3) Excess compensation 

How frequently do you put in for this? 
types of cases? 

In what 
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Are there built-in inhibitions against claiming 
excess compensation? If so what are these? 

Voucher System 

(1) What types of claims are generally disapproved 
although authorized by statute (e.g., research 
time, waiting time)? 

(2) What types of claims are not entered on 
vouchers in the knowledge and expectation that 
they will be disapproved? 

(3) 

Are there certain judges who invariably dis
allow certain types of expenses, and, thus 
claims are not made? Name judge and type of 
claim. 

When a voucher is cut do you know what portion was cut? 

(a) Do you know why it was cut? 

(b) Do you ever ask the judge? 

(c) Do you get an answer in those circumstances? 

(4) When you are appointed to a client who qualifies 
partially for CJA what has been'your success in 
getting the client to honor the contribution 
order? 

(5) Do you feel any inhibitions in fili~~ motions 
and taking other actions that consume court 
time or slow down the dockets arising out of 
judges holding both the power of appointment/ 
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(7) 
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removal and the power of the purse? 

Have you found any difference in voucher 
cutting between Superior Court and U.S. 
District Court? 

·d to be the most serious What do you cons~ er 
problem with respect to the voucher system? 

CJA APPOINTMENTS 

(1) 

(2) 

(3) 

How many panels are you on for taking CJA 
appointments? 

(a) Superior Court 

(b) District of Columbia Court of Appeals 

(c) United States District Court 

Cd) United States Court of Appeals 

Have you been getting appointments from 
of the courts where you are lis~ed~ In 
court is the bulk of your pract~ce. 

each 
which 

Roughly how many CJA appointments do you handle 
each year? 

(a) How many retained criminal cases? 

(b) How many retained civil cases? 

Do have a preference for taking cases in 
you Court or U.S. District Court? If so, Sup erior 

T,,,hy? 



IV. 
: l 

.; 

i 

J 

- 4.-

(5) Have you been removed from appointed cases at 
the instance of judges during the past year? 

(a) How many times? 

(b) What were the circumstances? 

(6) How many times over the past year have you asked 
to withdraw from appointed cases? 

(a) What were the circumstances? 

(7) What kinds of difficulties, if any, have you 
encountered in maintaining client contact with 
defendants incarcerated in D.C. Jail, Women's 
Detention Center, or Lorton? 

(8) Would you prefer that the appointing power not be 
in the hands of the judges and magistrates? 
If so, why? If not, why not? 

(9) Do you see any major problems with the present 
system of making CJA appointments? Please 
specify. 

Services 

(1) Investigation--do you use investigators? 

(a) How frequently? 

(b) Do you hire your own or use those avail
able through PDS? 

.1 
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(c) If PDS, what was your experience with 
PDS investigators? 

(d) If you hire your own, how do you pay 
them? (1) According to what the judge 
awards you? (2) Flat rate? 

Social Services--Do you think there is a need 
for social workers to work on cases with 
attorneys? 

(a) Have you ever used ORD? 

(b) What was your experience with them? 

.. ~ ... , 

,I 
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3. INTERVIEW QUESTIONS FOR NON-REGULAR CJA 
PRACTITIONERS 

Name of Attorney 
------------------------------------------------

Phone 
----------------------------

Case[s]: Name of Defendant Chargers] Sup.Ct. No. 

(1) Is the case [or cases] to which you were appointed 
last April closed? 

- First Offender Treatment [misdemeanor] 

- Dismissed at preliminary hearing 

- Dismissed for other reasons 

- Guilty plea 

- Verdict [by judge or jury?] 

- acquittal 

- conviction 

Sentence 

If still open, what stage is the case in? 
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(3) 

(4) 

(5) 
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[ or cases] If yOJr case 
d have you submitted is close , 

a CJA voucher? 

If so, when did you submit it? 

1 . ? 
_ How much did you c a1m. 

k down between various 
_ How does this claim brea 

categories? 

Has the voucher be en reviewed by a judge? 

By whom? 

f 11 or partial payment? _ Did the judge approve u 

f the Administra-_ Have you received payment rom 
tive Office? If so, when? 

did other members of your To what e~tent, if any, 
firm assist in handling the case? 

. . 1 trial experience What was the extent of your cr1m1na 
prior to your CJA appointment? 

- No. of felonies 

- No of misdemeanors 

- No of juvenile cases 

How recent was tha t trial experience, if any? 
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(6) Given the existing system, would you be willing to 
take more CJA cases? 

If so, how many appointments per year do you feel 
you could take? 

(7) Was there any particular area wherein you felt handi
capped in providing effective representation? 

(8) 

(9) 

- Lack of familiarity with Superior Court procedures? 

- Lack of familiarity with trial procedure? 

- Lack of familiarity with the law of evidence? 

- Lack of current knowledge of developments in the 
criminal law? 

Inability [either in terms of time or resources] 
to investigate and prepare your case[s] fully? 

- Difficulty in maintaining contact with your client? 

- Other 

Did you seek the advice of the Public Defender 
Service on any phase of your case? 

If so, please specify and indicate whether or not the 
assistance PDS gave you was adequate? 

If you did not seek the advice of PDS, is it because 
you did not know their assistance was available? 

Are there any particular areas with respect to law 
and tactics in which you would have liked some help? 
Please specify. 

............... . . 
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Would you be willing to attend seminars and training 
programs? 

(11) What subjects would you consider most useful for 
someone in your position? 

(12) If any effort were made to provide more extensive 
services to CJA attorneys along the lines you have 
suggested above, would you be more willing than you 
are now to accept CJA appointments? 

(13) What, if anything, do you think the court and the 
u.s. Attorney could do to ease the task of attorneys 
handling CJA cases? 

(14) Please give us any other comments you may have with 
respect to your recent experience in handling CJA 
cases. 
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