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SUMMARY OF RECOMMENDATIONS
I. A NATIONAL COURT OF APPEALS

The Commission recommends that Congress
establish a National Court of Appeals,
congisting of seven Article III judges
appointed by the President with the ad-
vice and consent of the Senate. (P. 69.)
The court would sit only en banc and its
decisions would constitute precedents
binding upon all other federal courts
and, as to federal questions, upon state
courts as well, unless modified or over-
ruled by the Supreme Court. (P. 69.)
The National Court of Appeals would have
jurisdiction to hear cases (a) refer-
red to it by the Supreme Court (refer-
ence jurisdiction), or (b) transferred to
it from the regional courts of appeals,
the Court of Claims and the Court of
Customs and Patent Appeals (transfer
jurisdiction). (Pp. 72-73.)

(a) Reference jurisdiction. With
respect to any case before it on petition

for certiorari, the Supreme Court would
be authorized:

(1) to retain the case and
render a decision on the
merits;

(2) to deny certiorari with-
out more, thus terminating the
litigation;

(3) to deny certiorari and re-
fer the case to the National
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Court of Appeals for that court
to decide on the merits;

(4) to deny certiorari and re-
fer the case to the National
Court, givgng that court dis-
cretion either to decide the
case on the merits or to deny
review and thus terminate the
litigation.

The Supreme Court would also be author-
ized to refer cases within its obligatory
jurisdiction, excepting only those which
the Constitution requires it to accept.
Referral in such cases would always be for
decision on the merits. (Pp. 73-77.)

(b) Transfer jurisdiction. 1If a case
filed in a court of appeals, the Court of
Claims or the Court of Customs and Patent
Appeals is one in which an immediate deci-
sion by the National Court of Appeals is
in the public interest, it may be trans-
ferred to the National Court provided it
falls within one of the following categories:

(1) the case turns on a rule of
federal law and federal courts
have reached inconsistent con-

clusions with respect to it; or
(2) the case turns on a rule of
federal law applicable to a
recurring factual situation,
and a showing is made that the
advantages of a prompt and de~
finitive determination of that
rule by the National Court of

—Vvi—

Appeals outweigh any potential
disadvantages of transfer; or
(3) the case turns on a rule of
federal law which has thereto-
fore been announced by the
National Court of Appeals, and
there is a substantial question
about the proper interpretation
or application of that rule in
the pending case.

The National Court would be empowered
to decline to accept the transfer of any
case. Decisions granting or denying trans-
fer, and decisions by the National Court
accepting or rejecting cases, would not
be reviewable under any circumstances, by
extraordinary writ or otherwise. (Pp. 77~
87.)

Any case decided by the National Court
of Appeals, whether upon reference or
after transfer, would be subject to
review by the Supreme Court upon petition
for certiorari. (Pp. 87-89.)

II. INTERNAL OPERATING PROCEDURES

Mechanism for circuit procedures. Each
circuit court of appeals should establish
a mechanism for formulating, implement-

ing, monitoring, and revising circuit
procedures. The mechanism should in-
clude three essential elements:

(a) ‘publication of the court's internal
operating procedures;

(b) notice-and-comment rule-making as
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the normal instrument of procedural
change; and ‘

(c) an advisory committee, representative

of bench and bar. (Pp. 96-102.)

Oral argument. Standards for the grant

or denial of oral argument, and the pro-

cedures by which those standards are
implemented, are appropriately dealt
with through the rule-making process.

We recommend the following as an ap-

propriate minimum national standard

for inclusion in the Federal Rules

of Appellate Procedure:

(1) 1In any appeal in a civil or
criminal case, the appellant
should be entitled as a matter
of right to present oral argu-

ment, unless:

(a) the appeal is frivolous;

(b) the dispositive issue or set

of issues has been recently authori-
tatively decided; or

(c) +the facts are simple, the
determination of the appeal rests

on the application of settled rules
of law, and no useful purpose could
be served by oral argument.

(2) Oral argument is appropriately short-
ened in cases in which the disposi-
tive points can be adequately pre-
sented in less than the usual time

allowable.
Because conditions vary substantially from

—yiii-

circuit to circuit, each court of appeals
shoulz have the authority to establish its
own standards, so long as the national
minimum is satisfied, and to provide pro-
cedures for implementation which are par-
ticularly suited to local needs. (Pp. 103-
08)

Opinion writing and publication. The
Commission recommends that the Federal
Rules of Appellate Procedure require

that in every case there be some record,
however brief and whatever the form, of

the reasoning which underlies the deci-
sion.

The Commission strongly eucourages
the use of memoranda, brief per curiam
opinions, and other alternatives to the
traditional, signed opinion in cases
where they are appropriate.

The Commission strongly encourages
a program of selective publication of
opinions. (Pp. 108-17.)

Central staff. The Commission, recog-
nizing the contribution which central
staff can make to the effective func-
tioning of the courts of appeals, recom-
mends that Congress provide funds ade~
gquate for optimal utilization of such
staff. Duties appropriate for central
staff include research, preparation of

memoranda, and the management and moni-
toring of appeals to assure that cases
move toward disposition with minimum

—ix-
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delay. Central staff attorneys should
not draft opinions, nor should they
screen cases for denial of oral argument.
To minimize the risk of undue delegation

of judicial authority, or even the appear-

ance thereof, the published internal

operating procedures of each court should

carefully define the responsibilities
assigned to central staff attorneys.
(Pp. 117-21.)

III. ACCOMMODATING MOUNTING CASELOAD:S:

JUDGESHIPS, JUDGES AND STRUCTURE

Creation of needed judgeships. The crea-

tion of additional appellate judgeships
is the only method of accommodating
mounting caseloads without introducing
undesirable structural change or impair-
ing the appellate process. Accordingly,
the Commission recommends that Congress
create new appellate judgeships wherever
caseloads require them.

As the Commission recognized in its
report on circuit realignment, an appel-
late court composed of more than nine
judgeships loses in efficiency and in

the collegiality essential to the optimum
functioning of the judicial process; the

principles stated in that report should

guide the Congress in considering circuit

realignment. (Pp. 122-25; 131-32.)

— x—
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11.

A. MANAGING A LARGE CIRCUIT

En banc hearings in large circuits.

In order to make possible the effective
functioning of large circuits, the Com-
mission recommends that participation
in en banc hearings and determinations
should be limited to the chief judge
and the eight other active judges of

the circuit who are senior in commis-
sion but not eligible for senior status,
subject to the following qualifications:

(a) Judges eligible for senior
status may continue to participate so
long as, and to the extent that, the
total number of participants does not
exceed nine.

(b) When the nine-judge en banc
court becomes a minority of the author-
ized judgeships on any court of appeals,
the method of selecting judges for the
en banc court should be reconsidered
by the Congress.

Regardless of the size of the en
banc court, all of the active judges of
the circuit would be eligible to vote
on whether to grant hearing or rehear-
ing en banc. (Pp. 134-38.)

Amendments to the en banc statute. Sec-

tion 46(c) of the Judicial Code should
be revised to provide that:

(a) En banc consideration would be

—-Xi-
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13.

14.

granted upon the affirmative vote of a
majority of the active judges of the
circuit who are not disqualified from
sitting in the matter, rather than a
majority of all active judges; and

(b) Judges who sit on a panel
should not be eligible, for that rea-
son alone, to sit on the en banc court
in the rehearing of the case. (Pp. 135;
138-39.)

B. ASSURING JUDGES OF SUPERIOR
QUALITY IN ADEQUATE NUMBERS
F'illing of vacancies. The Executive
and Legislative branches should act
expeditiously to fill all judicial
vacancies. (Pp. 139-41.)
Inter-circuit assignments. The proce-
dure for making inter-circuit assign-
ments of active judges should be sim-
plified. While assignments should be
consistent with needs of the lending
courf, the judiciary should return to
the simple procedure established by
Congress: certification of necessity
by the borrowing court and designation
by the Chief Justice. (Pp. 141-42.)
Easing of senior status requirements.‘
The requirements for taking senior
status should be eased; a judge should
be eligible for retirement when the
number of years he has served on the

-xXii-~

16.

17.

18.

bench, added to hig age, equals eighty,

as long as the Jjudge has served a mini-
mum period of ten years and has attained
age sixty. (Pp. 142-44.)

Adequate judicial salaries. Federal
Judicial salaries should be raised to

a level that will make it possible for
outstanding individuals to accept appoint-
ment to the bench and adequately compen-
sate those now serving. (P. 144)

IV. OTHER RECOMMENDATTIONS

Commission on the federal judicial Sys—
tem. The Commission recommends that
Congress consider the desirability of
creating a standing commission to study
and to make recommendations with respect
to problems of the federal courts.

(Pp. 145-46.)

District court judges of high quality
in adequate numbers. The Commission
recommends that the Congress assure to
each of the district courts Jjudges of
superior quality in sufficient numbers
and with adequate support facilities,
not only because of the importance of
their function, but because of the
resultant significant impact on the -
work of the appellate courts.

(Pp. 146-47.)

Tenure of chief Jjudges. The Judicial

Code should be amended to provide for

-Xiii-




19.

a maximum term of seven years for the
chief judge of a circuit, who would
continue to be selected on the basis of
seniority. (Pp. 147-48.) ‘
Selection of the presiding judge of a
panel. Congress should amend section
45(b) of the Judicial Code to provide
that the presiding judge on a panel
shall be the active judge of the circuit

who is senior in commission. (P. 148)
Adequate staffing and support. Congress
should provide adequate staff and sup-
port facilities for each of the courts
of appeals as well as for all of the
judges. (Pp. 148-49.)

Discipline of judges. The Commission

recognizes that a mechanism for handling
allegations of judicial misconduct and
incapacity is an important matter and
recommends that Congress turn its atten-
tion to this subject. (P. 149.)
Availability of court of appeals docu-
ments. The Library of Congress should

serve as a national depository for
briefs and other appropriate documents
in cases in the federal intermediate
appellate courts. The Library of
Congress should micro-copy such mater-
ials and make them available to the
public at cost. (Pp. 149-50.)

* k%
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A substantial majority of the Commission
supports each of the recommendations set
forth above. We are not, however, of one
mind on all issues. We have neither sought
nor achieved unanimity with respect to all
of our recommendations nor with respect to
the reasoning underlying them. Though we
have not attempted to submerge our differ-~
ences, we have not thought it useful to
articulate all of them in our report, since
we are convinced that the larger purpose of
furthering discussion and debate will be
adequately served by the recommendations
that a substantial majority of our member-
ship approve. We are, moreover, unanimous
in our recognition of the serious problems
presently besetting the federal courts and
of the need for sustained concern to the

end that appropriate and enduring solutions
be achieved.
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I. INTRODUCTION

Our society imposes great demands upon
the federal judicial system. History, con-
gressional policy, and the preference of
litigants have all contributed to the grow-
ing mass of complex and difficult litiga-
tion in the federal courts. As societal
needs become more varied and more urgent,
the courts are inevitably called upon to
do more. The federal judiciary is asked
to adjudicate conflicting rights and com-
peting demands in areas relatively unknown
to the law a few short years ago: preser-
vation of the environment, occupational
safety, consumer protection and energy
conservation. Meanwhile, society right-
fully expects that the federal courts
will attend as always to a wide spec-
trum of traditional concerns. The need
to protect individual rights and basic
liberties is no less urgent today than
yesterday. Litigants continue to present,
and to expect reasoned resolution of,
difficult issues affecting the financial
structure and commercial life of the
country. The courts must continue to
meet these obligations even as they
undertake new obligations imposed upon
them in response to the needs of the
contemporary scene.
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No part of the federal judicial
system has borne the brunt of these in-
creased demands more than the courts of
appeals. Since 1960 the number of cases
filed in these courts has increased 321
percent, while the number of active judges
authorized by the Congress to hear these
cases increased only 43 percent. (The
data are detailed in Appendix C.) The
experience of the past five years is par-
ticularly instructive. Filings increased
by more than 60 percent, yet not a single
Judgeship was added. Serious backlogs
might have been expected; instead, median
time from filing of the complete record to
disposition was reduced by nearly one-~fifth.

This dramatic increase in judicial pro-
ductivity was achieved, in the main, by
fundamental changes in the process of ad-
Judication: widespread curtailment of
oral argument, frequent elimination of
the judges' conference from the deci-
sion-making process, and, in hundreds
of cases, decision without any indica-~
tion of the reasoning impelling the re-
sult. These were measures designed to
cope with what might otherwise have been
an overwhelming caseload. The goal is
worthy, the procedures innovative, and
the efforts prodigious. Yet, many re-
sponsible voices have expressed concern
that efficiency has been gained at toco

great a cost to the overall quality of the
appellate process.

That new problems are given to the fe-
deral courts for resolution reflects in part
the nation's confidence in a Judicial system
which has performed so well for so long ) To
maintain that confidence the courts mus;

the integrity of the process. To do so in
the face of rising caseloads is no easy
matter. Creativity in Judicial admini-—
stration and dedication to the task of
Judging have made pPossible the impressive
record reflected in the data alreédy pre-
sented, but there are limits to what should
Pe expected of judicial productivity and
1ncreased efficiency, and, as has been
suggested, the limitsg have already been
exceeded.

Solutions are hard to come by. There
are those who would deny the right of ap-
peal in every case, substituting a dig-
Ccretionary pProcedure of one variety or
another. To do S0, however, would fail to
r?cognize the widespread and deeply held
view that any litigant who considers him-
self wronged below is entitled to one ap-
peal as of right. Nor will it do, without
m?re, simply to add Judgeships to burdened
c%rcuits. Sound institutional considera-
tions have counseled restraint in expand-
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ing the number of judgeships, and the judges
of more than one of these courts have re-
fused such relief, preferring to add to
their gun burdens rather than sacrifice
qualities of collegiality in the court

and stability and harmony in the law of

the circuit.

In broadest terms, there are two
alternative approaches to alleviating the
burdens of the federal appellate system.
One seeks to accommodate rising caseloads
by providing the courts of appeals with
the means of disposing of greater numbers
of cases. The other seeks to reduce the
caseloads themselves.

Congress may indeed restrict access
to the federal courts; legislation with
impressive sponsorship, designed to achieve
this purpose, is pending at this time. Con-
gress has, however, directed that the Com-
mission exclude from its deliberations
issues of district court jurisdiction,
and we have been obedient to that man-
date. Accordingly, no negative inference

should be drawn from our silence, either
with respect to recommendations concern-
ing the abolition of diversity jurisdiction
or of three-judge district courts, or

with respect to a wide variety of other
proposals, which would ease appellate
burdens by curtailing federal court juris-

diction.

We take note of the number of wit-
nesses who, mindful of our mandate, neverthe-
less urged that our task was made the more
éifficult by the unambiguous limitation thus
imposed. Yet, it would be wrong to leave
the impression that limitations on trial
court jurisdiction are in themselvesg
likely to prove an adequate remedy for
appellate problems, particularly in the
light of the modest reach of Pending
legislation. Unless change is far more
sweeping than can now be foreseen, the
net effect is likely to be little more
than to slow or to stop the rate of growth.
At the least, it would appear unwise, for
Planning purposes, to act on the assump-
tion that the caseload will diminish or
even that it will cease to grow. VWe -
should rather plan to provide the courts
of appeals with a measure of flexibility
adequate to accommodate whatever addi-
t%onal demands upon them may be considered

wise. Tt would pe intolerable if propo-
sals sound on their merits had to be re-
Jjected solely for lack of capacity in
the system.

Problems of process and of volume
are not the only sources of the concern
which has focused on the federal courts
of appeals. These courts have a unique
role in the governance of the nation;
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they are charged with declaring and defining
the national law, subject ohly to Supreme
Court review. The multiplicity of such
courts, however, invites diversity within the
system, since the Supreme Court alone is avail-
able to assure consistency and uniformity, and
its capacity to do so is limited by the sheer
volume of adjudications, not to speak of its
other major tasks. It has been urged upon the
Commission that inter-circuit conflict and
disharmony have proliferated to the point
where "jurisprudential disarray'" threatens

to become "an intolerable legal mess." Where
differences in legal rules applied by the
circuits result in unequal treatment of citi-

zens with respect to such matters as their
obligations to pay federal taxes, their duty’

to bargain collectively or their liability to
criminal sanctions, solely because of dif-
ferences in geography, the circumstance is
admittedly an unhappy one. Actual conflicts,
however, are not the measure of the total
problem; potential conflicts, the persevering
possibility of differences developing, often
have a broader impact. The absence of de-
finitive decision, equally binding on citi~
zens wherever they may be, exacts a price
whether or not a conflict ultimately de-
velops. That price may be years of un-
certainty and repetitive litigation, some-
times resulting from the unwillingness of a
government agency to acquiesce in an un-
favorable decision, sometimes from the de-
sire of citizens to take advantage of the
absence of a nationally-binding authoritative

precedent. These conditions suggest the

need for change which would increase the
system's capacity for definitive adjudi-
cation of issues of national law by the
creation of a new national court.

o Perhaps because the literature of
Jjudicial administration has for decades
been written in the vocabulary of crisis

and emergency —- anything less tended
n?t to command the attention of those
with power to effect change -- recent

statements pointing to the need for a
new tribunal are couched in similar
terms. The decision to recommend a
new national court should not, how-
ever, be made to turn on whether pre-
sent conditions have reached crisis
proportions, although in the opinion
of many a crisis clearly exists.
A‘state of emergency should not be
V%ewed as a prerequisite to the con-
sideration of improvements in the
federal judicial system. Rather, we
should ask whether the system is’
oOperating as well as it could and
should.
Our society relies heavily on the
?ederal courts and has an interest
in assuring that its demands be met
as effectively and efficiently as
?ossible. Are they today being met
in optimal fashion? 1Is the present
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al intermediate ap-

structure of the feder
to the needs?

pellate courts adequate .
Might they be better met by the creétlon
of a new tribunal? These are questions
relevant to an understanding of the pro-
blems of the federal judiciary as an
indispensable component of our federal
system of government.
In recognition ©
by the federal courts of appeals, the
Congress created the Commission on Re-
vision of the Federal Court Appellate
system (P. L. 92-489). The Commission
jor assignments, each

f the problems faced

was given two ma
g own time table. In Phase I,

gsion was to ngtudy the pre-
e United States
ts and to report

with it
the Commi
sent division of th
into the geveral circul
its recommendations for changes
aries of the

in the geographical bound
circuits as may be most approprlate

for the expeditious and effective dis-

a of judicial business." On
December 18, 1973, the Commission filed
its report pursuant to that mandate.

In Phase 1I, the Commissionwas "to

positio

study the structure and internal pro-
cedures of the Federal courts of appeal

system, and to report . - - its re-
commendations for such additional
n structure or internal pro-—

changes 1
ate for the

cedure as may be appropri

expeditious and effective disposition of
the caseload of the Federal courts of
appeal, consistent with fundamental con-
cepts of fairness and due process,"

and under the statute as amended (P.L. 93~
420), to file its report by June 21, 1975.
Obedient to that mandate, we file this
report.

The Commission has held twelve days
of hearings in various cities; a prelimi-
nary report was widely circulated. The
Commission has received ideas and opinions
from the bench and bar of every section
of the nation. We are greatly indebted
to the hundreds of individuals and or-
ganizations who have contributed to our
work. Many of their ideas are reflected
in this final report.

A substantial majority of the Com-
mission supports each of the recommenda-
tions in this report. We are not, how-
ever, of one mind on all issues. We
have neither sought nor achieved una-
nimity with respect to all of our re-
commendations nor with respect to the
reasoning underlying them. Though we
have not attempted to submerge our
differences, we have not thought it

useful to articulate all of them in
our report, since we are convinced
that the larger purpose of furthering
discussion and debate will be ade-
quately served by the recommendations
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that a substantial majority of our mem-

bership approve. We are, moreover,

unanimous in our recognition of the
serious problems presently besetting
the federal courts and of the need for
sustained concern to the end.that ap-
propriate and enduring solutions be

achieved.

~10~

IT. A NATIONAL COURT OF APPEALS

The Commission recommends the cre-
ation of a new national court of ap-~
peals, designed to increase the capacity
of the federal judicial system for de-
finitive adjudication of issues of na-
tional law, subject always to Supreme
Court review. Such a tribunal will help
assure that differences in legal rules
applied by the circuits do not result
in unequal treatment of citizens with

respect, for exXample, to their rights under
the social security laws, their liability to
criminal sanctions, or their immunity
from discrimination in employment. It
will assure consistency and uniformity
by resolving conflicts between circuits
after they have developed, and it will,
by anticipating and avoiding possible
future conflicts, eliminate years of
repetitive litigation and uncertainty
as to the state of the federal law.
It will, in short, contribute to that
stability in the law which makes it
possible for the courts and the bar
to serve society more effectively.
Consistent with its Congress-
ional mandate, the Commission has fo—
cused its studies on those areas in
which deficiencies have been demon-
strated and for which a more effect—
ive and efficient structure can be

~11-




designed. A close and careful study of the
congsiderations discussed below has led to
the conclusion that a National Court of
Appeals is needed today, and, if the de-
mands oi society continue to grow, will he
indispensable in the years ahead.

TIHE NEED FOR A NEW COURT
Current Capacity: Numbers

The United States Supreme Court
is today the only court with the power
to hand down judgments which constitute
binding precedents in all state and fe-
deral courts. It is charged with main-
taining a harmonious bhody of national law
through its power of review of the judg-
ments in cases brought before it by way of
certiorari and appeal. As the number of
cases brought to the Supreme Court for
review has burgeoned, the number dis-
posed of on the merits after argument
has remained relatively constant. Ob-
viously, the major variable has been in
the number of cases not accorded plenary
review.

The figures are dramatic. In 1951
about 1,200 cases were filed in the
Court. Twenty years later the number
had tripled to about 3,600. The volume
continues to rise: in the most recent
complete term over 4,000 cases were filed.

-]12-

By contrast, as Erwin N. Griswold ob-
serves, the Court wasg "hearing about 150

cases on the merits in 1925; it was hear-

isg about 150 cases on the merits twenty
five years ago. It hears about 150 cases
on the merits today.“l Elaborating on
the same point, he continues:

Ihe number of caseg
in 1951 was 128. Thgrgﬁggegrgily
cases argued orally at the 1973
Term_was 170. But there were g
considerable number of occasgiong
when two or more cases were heard
at a single argument. Thus, there
were approximately 150 oral,ar—
Euments, and this number has been
Ogre or less cgnstant for a number
° years. It is, in fact, the maxi-
um number that the Court can be
expected to hear on the merits

' The significance of these figures
1s summarized by Griswold ag follows:

+ - « Putting it another
) wa
eighteen percent of paid cagésa?ggf

were lost in the 1973.Te;m.simpf;ege—

cause of inadequate appellate capacity

1 .
Grlswold, Rationi i
ng Ju
Corn. L. Rev. 355, 339 19758?1025 b0
a lootnote Griswold analyzes and e
plains the statistics, s -

the 1973 term.
21d. 340.

focusing on
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to hear cases on a national basis.3

The figures discussed above do not
include summary dispositions of cases with-
in the Court's appeal docket. while these
dispositions are binding on lower courts,

a dismissal or a summary affirmance with
bare recitation of result and without ci-
tation cannot be considered the equivalent
of plenary disposition for purposes of
providing an adequate body of precedents
on recurring issues of national law. The
Court itself has recognized as much.

Mr. Justice Rehnquist, speaking for the
Court, observed last year that "obvious-
Ly, they [summary affirmances | are not of
the same precedential value as would be an
opinion of this Court treating the ques-
tion on the merits."4 More recently the
Chief Justice in a concurring opinion
wrote: "When we summarily affirm, without
opinion, the judgment of a three-judge
District Court we affirm the judgment but
not necessarily the reasoning by which

it was reached." He emphasized that
ypon fuller consideration of an issue
under plenary review, the Court has not

31d. 341.
4pdelman v. Jordan, 415 U.S. 651, 671

(1974).
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hesitated to discard a rule which a line
of summary affirmance
S may appear t

established."? o have

. Supreme Court filings may already bhe
an lnadequate measure of the real needs of
the'country for definitive adjudication of
national issues. As the needs increase and

5
Fusari v. Steinber
g, 419 U.S. 3
éigZS%égugger,.C.J., concurring). ngaﬁﬁ?gl_gz
case t f;strlct cqurt had relied on th ®
Smma % allirmance in Torres v. New Yo ke
Clovs) ep%ﬁtmen§ of Labor, 405 U.S 945
charac%er' e opinion of the Supremé Court
¢harac of1zed the district court's inter
cation o Torres as "plausible" but * tpre~
at we can endorse." The Court gzated

?g ;sigiggazuytsummary affirmance
: r its broadest, t
g;igr;gzwgggrthhgightened,thgeten—
at Jjudgme
ggr more considered [gTeggraﬁd
Alsp051t10n.of [a 1971 caseﬁ
narrower interpretation of.

Torres wo
o uld have been appropri-

. . ..We do not undertak
%degtlfy the combinationeo}‘.:‘o
dgg'ors that jgstify the Torres
thelSlon. Having once decided
b dgagg :;gmarily, we decline
gain. We only indi
gggththe District Courtyshoulgate
underigﬁiiglt precluded from
: a more precise

2£:%y§%s of the statutory issue
tha 1t felt empowered to do in

s case. [Id. at 388-89 n. 15.]
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the proportion of cases accorded review
decreases, the number of filings becomes
even less likely to reflect the real need
accurately. Fewer litigants will seek
review, not necessarily because their cause
is unimportan* by traditional criteria, but
rather because there is so little chance

of persuading the Court to hear the case.
Professors Casper and Posner make the point
effectively in their recently-published
Study of the Supreme Court's Caseload: "[Tlhe

value of filing an application for review
witn the Supreme Court," they write, "is a
function of the probability that review will
be granted, and as that probability declines
over time due to increases in the number of
cases filed coupled with the Court's inability
to increase significantly the number of cases
it accepts for review, the value of seeking
review will fall, and, other things being
equal, the number of cases should decline.“6
The implication of this analysis is
clear. In the words of the authors: “[Should
the Court's caseload level off or even decline
in the coming years, this would not refute
the existence of a serious workload problem --
the caseload might simply have become SO large
in relation to the Court's ability to decide

cases that litigants were discouraged from

6Casper & Posner, A Study of the Supreme
Court's Caseload, III Journal of Legal Studies
330, 861 (1974)
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seeking review by the low probability of
obtaining it."’

There is evidence that this phenomenon
has already had its impact and that the data
we have discussed may in fact understate the
problem today. We know that in cases which
the Solicitor General considered‘'cert-worthy,"
he has refused to request review because
of a sensitivity to the Court's workload and
a concern that review would be jeopardized
in cases of even greater importance. Simi-
larly, private practitioners refer to what
has been term. - the "hidden docket,'" those
cases in which counsel chose not to seek
review only because the probability of a
decision on the merits is too low to warrant
the expense.

The pressure of this increased compe-
tition for the attention of the Supreme
Court is not distributed equally in all
?ategories of cases. Understandably, an
increasing proportion of the Court's deci-
sions have involved constitutional issues.
Since the total number of decisions has
remained constant, the result is that the
number dealing with non-constitutional
issues has been decreasing. Prior to 1960,
the Harvard Law Review reported in 1971,

non-constitutional holdings "almost uniformly"

Yoo

“1d. 362.
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made up two-thirds to three-quarters of the
Court's decisions. In more recent years,

the proportions have almost been reversed:
constitutional cases have comprised between
one-half and two-thirds of the Court's plenary
decisions.8 Congressional enactments have

81n an effort to determine what effect,
if any, there has been on Supreme Court
review of state court decisions, we commis-—
sioned a study by Professor Preble Stolz of
the University of California School of Law.
He observed that '"the Supreme Court is far
less likely than it was 10 or 20 years ago
to decide a case that started in the state
courts," and concludes:

The effect is unmistakable: . . .
It is not today possible for the
United States Supreme Court to
maintain more than token supervi-
sion of the resolution of fed-
eral law questions in the state
courts.

It is, of course, difficult to prove
this proposition with objective data and
subjective assessments will differ. For
this reason we have chosen not to empha-
size the probable lack of federal court
review of state court decisions on federal
issues. If a new national court is estab-
lished, it could and should produce addi-
tional review of state court decisions on
issues of federal law referred to it by
the Supreme Court of the United States.

~18~

imposed federal standards in such areas as
occupational health and safety, protection
of the environment, product safety, and eco-
nomic stabilization, to name but a few. Thus,
while the scope of federal regulatory legis-
lation—" typically including provisions for
judicial review-- has been steadily broaden-
ing, the number of definitive decisions
interpreting that legislation has been
diminishing. What this means, in absolute
figures, is that in each term the Supreme
Court can be expected to hand down no more
than 80, and perhaps as few as 55, plenary
decisions in all areas of federal non-consti-
tutional law. The question is whether this
number of decisions is adequate to meet the
country's needs for authoritative exposition
of recurring issues of national law.

No single conclusion follows inexorably
from the raw statistics discussed above.
We do not know the minimum number of cases
which must be decided each year by a court
of nationwide authority in order to maintain a
stable and harmonious law. The data suggest
either that there were many cases decided
by the Supreme Court a quarter of a century
ago which need not have been decided by
that Court then; or that there are many cases
deserving decision by a national tribunal
today which are not being decided in such
a forum; or that conditions have changed
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in a way which reduces, rather than increases,
the proportion of cases which must be decided
by a national tribunal in order to assure a
stable, harmonious and authoritative nétional
law.

At the least, the data raise serious
questions about the future. They provide
no basis for confidence that the Supreme
Court can be expected adequately to satisfy
the need for stability and harmony in the
national law as the demands continue to
increase in the decades ahead.

There are those who suggest that the
solution lies in persuading the Supreme
Court to accept a greater number of cases
each year for decision on the merits. Spe-
cifically, it has been urged that the
Supreme Court increase its capacity for
decision, particularly with respect to the
resolution of inter-circuit conflicts, by
resorting to truncated procedures. Rather
than acco~d the litigants a full scale hear-
ing, the vourt should simply choose, as one
witness put it, "the most appealing opinion
among [those] of the courts of appeals." We
reject any approach which would call upon
the Court to increase the number of cases
decided on the merits without full briefing
or oral argument. In our view, a solution
to the lack of capacity should not be sought
by resort to measures which would adversely
affect the Court's processes or the public's

~20-

confidence in them. To do so would be a
disservice to the judicial system and
litigants alike; it would incur the risk
of permanent damage for what may well
prove the ephemeral benefit of temporary
relief.

More basically, we cannot recommend
any solution which would increase the Court's
burden. There is ample evidence that the
workload of the Justices is such that they
are already subject, in the words of Mr.
Justice Blackmun, to "greater and more con-
stant pressure" than busy practitioners or
hard-working appellate judges, pressure which
"relents little even during the summer months.”9
The issue is not whether the Justices find
it possible to keep abreast of present work.
The evidence is that more than one does so
by giving up the "normal extracurricular
enjoyments of life"; six or seven days of
work a week are not unknown as a regular
pattern. Whether or not such burdens should
be viewed as an appropriate norm, it hardly
seems a desirable solution to increase the
number of cases which the Court should be
expected to decide. On the contrary, given i
the complexity and significance of the !
issues which only the Supreme Court can

) 9Letter of Mr. Justice Blackmun, pub- %
lished in the Appendix. :
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decide, it may be appropriate to reduce the
number of cases which the Court must
decide. Both Mr. Justice White and Mr. Jus-

tice Rehnquist have invited consideration
of this alternative.lo
It should be emphasized that the pri-
mary focus of our inquiry has not been the
burden on the Supreme Court. It has rather
been to determine whether the need for
definitive declaration of the national law
in all its facets is being met, and, if
it is not being met, how best to assure
that it will be met. As Mr. Justice
Rehnquist puts it:

[T]he desirability of a national
court of appeals turns not on the
workload of the Supreme Court but
rather on the sufficiency of judi-
cial capacity within the federal
system to review issues of federal
constitutional and statutory law.
While the adoption of the Commis-
sion's proposal might enable the
Supreme Court to make some changes
in the way it exercises its discre-
tionary jurisdiction, the principal
objective of the proposal is not
"pelief" for the Supreme Court but
"pelief" for litigants who are left
at sea by conflicting decigions on
questions of federal law.

1O0Rennquist, Whither the Courts, 60 A.B.A.J.
787 (1974); Letter of Mr. White, published in
the Appendix. See also letter of Mr. Justice
Powell, published in the Appendix.

llLetter of Jr. Justice Rehnquist, pub-
lished in the Appendix.
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At the least it must be clear that we
cannot seek solutions by requiring the
Court to assume the added burden of an
increased caseload. We cannot do so today;
assuredly, we cannot expect to do so as the
need increases in the years ahead.

The Experience of Participants
in the System

The perceptions of participants in the
federal judicial system are valuable in
assessing the extent to which the present
structure of the federal courts is adequate
to meet the needs of the country. Particu-
larly significant are the views of the Jus-
tices of the Supreme Court of the United
States.

Mr. Justice White is convinced that

there are cases "which should be decided
after plenary consideration but which the
Supreme Court now either declines to review
or resolves summarily," and that they exist
in substantial numbers, sufficient "to war—

rant the creation of another appellate
12
t." After expressing agreement with Mr.

Justice White, Mr. Justice Powell adds:

[T]he burgeoning caseload of the
federal courts is not likely to
diminish, and this Court can
hardly serve the national appel-
late needs of our country as
adequately today as it could
when petitions filed here were

2
i 1 Letter of Mr. Justice White, published
in the Appendix.
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about 1,000 per year as con-~
trasted with the present 4,000
plus.13

Mr. Justice Blackmun has put the matter
in another way. He refers to the cases
"that almost assuredly would have been taken
twenty years ago," but which are now denied
review, and to the "worry" occasioned the
Justices themselves by the need to deny.14
The concerns expressed by Justice White,
Justice Powell, and Justice Blackmun are
elaborated by Mr. Justice Rehnquist:

Conflicting views on ques-
tions of federal law remain unre-
solved because of the Supreme
Court's unwillingness, which is
reflected in the exercise of its
discretionary jurisdiction each
year, to undertake to decide more
than about 150 cases on the merits
during each Term. This reluctance
reflects the institutional view
that thorough and deliberative
decision-making, and not gquantity
of output, is the Court's pri-
mary consideration. A generation
ago, when I was a law clerk to
Justice Jackson, this order of
priorities imposed no Lardship to
litigants. The Supreme Court's
capacity to decide important

I think the Commission's report
documents the case that the capa-
city of this Court is no longer ade-
quate for that purpose. While the
number of unresolved conflicts
between courts of appeals which
were not resolved by this Court is
not numerically large, it is signi-~
ficant and, I think everyone would
agree that it is bound to increase.
Congressional action that would
constrict this Court's appellate
Jjurisdiction and thereby increase
our ability to resolve direct con-
flicts through exercise of our dis-
cretionary jurisdiction would
affect only the immediacy of the
need for a national court of
appeals, and not the ultima}g
need for expanded capacity.

A somewhat different problem is under-

scored by the Chief Justice:

[0Ine element of the Court's
historic function is to give
binding resolution to impor-
tant questions of national

law. Under present conditions,
filings have almost tripled in
the past 20 years; even assum-
ing that levels off, the quality
of the Court's work will be 16
eroded over a period of time.

The risk of an erosion of quality must

issues of federal constitutional be of particular concern at a time when the
and statutory law was adequate

for the needs of the country. importance of the issues presented to the

PI.3

lsLetter of Mr. Justice Rehnquist, pub-

13 .
Letter of Mr. Justice Powell, pub- 4 lished in the Appendix.

lished in the Appendix.

16Letter of the Chief Justice, puBlished

14
Letter of Mr. Justice Blackmun, pub- in the Appendix.

lished in the Appendix.
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Supreme Court is undiminished and the vol-
ume increased. As the Chief Justice states:

The changes brought on in the
20th century and the new social,
policical, and economic develop-—
ments have surely not diminished j
the importance of the questions !
presented to the Supreme Court
and have vastly increased the
volume of important questions
which can have an impact of

great significance on the country.

The Chief Justice "concludels ] by saying
that if no significant changes are made in
federal jurisdiction, including that of the

17

l7;g. In 1973, Chief Justice Burger,
in an address to the American Bar Associa-
tion, said:

The cases presented to district and
circuit judges in the past few years,
and consequently those coming to the
Supreme Court, contrast sharply in
content and difficulty with those of
25 or even 10 or 15 years ago.

Courts have always had "new" problems
and difficult problems, but never in
such profusion as today. Courts are
being called on to interpret, construe
and apply hundreds of statutes, some
loosely drawn in terms of desirable
objectives but without the traditional
standards and guidelines of earlier
days. These statutes create important
claims and rights, and often present ‘
grave problems affecting the function-

ing of state and federal governments. i

Address of the Chief Justice to the American

Bar Association, Report on the Federal Judi- *

cial Branch - 1973, reprinted in 59 A.B.A.J.
1125, 1129 (1973).

Supreme Court, the creation of an inter-
mediate appellate court in some form will
he imperative.“18

The perspective of other participants
in the system is also instructive. Erwin
Griswold served as Solicitor General of
the United States for six terms of the
United Btates Supreme Court, from 1967
until June 1973. One of his responsibili-
ties was to pass on nearly every case in
which any officer or agency of the Federal
Government had lost in a lower court and
wvanted to take the case to the Supreme
Court, either by appeal or by certiorari.
Reviewing the experience of those six
terms, Griswold elaborated on the need for
the Solicitor General to refuse to recom-
mend Supreme Court review in a substantial
number of cases because of the workload
of the court. There are, he concluded, "at
least twenty government cases every year
which are fully worthy of review by an
appellate court with national jurisdiction
and . . . the Government and the legal sys- i
tem suffer . . . from the lack of authori-
tative decisions which would come from
such review and would serve as a guide to

9
government agencies and the lower courts."l

181etter of the Chief Justice, published
in the Appendix.

19Griswold, supra note 1, at 344.
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This statement, made by one in a unique
position to observe the flow of cases and
the trends of the law in the federal courts,
is important evidence that a problem exists.

Judge Shirley Hufstedler of the Ninth
Circuit has spoken in even stronger terms.
The Supreme Court, she observes, "now hears
fewer than 1 per cent of the cases decided
by the federal courts of appeals." Courts
of appeals, she continues, "can be nei-
ther right nor harmonious 99 per cent of
the time. One per cent supervision is
patently inadequate."20 Views may differ
on the importance to be attributed to the
precise percentage of cases receiving
Supreme Court review. The basis of Judge
Hufstedler's conglusion is what is most
significant. As she herself notes, it is
the experience of adjudicating federal
cases appealed to a busy court, and the
"informed intuition" which derives from
that experience.

Not all judges may be expected to share
Judge Hufstedler's views, and indeed there
is evidence of dissent. It may be, too,
that the Court of Appeals for the Ninth
Circuit has been beleaguered more than most.
But it is indisputable that if the present
growth pattern should continue, the per-
centage of cases accorded review by the

20Hufstedler, Courtship and Other Legal

Arts, 60 A.B.A.J. 545, 547 (1974).
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Supreme Court will continue to diminish.

It seems clear that at some point the per-
centage of cases accorded review will have
dipped below the minimum necessary for
effective monitoring of the nation's courts
on issues of federal statutory and consti-
tutional law.

The Consequences of Inadequate
Capacity

The studies of the Commission show four
major consequences of the failure of the
federal judicial system to provide adequate
capécity for the declaraticn of national
law. In a very real sense, however, each
of the four is but a different facet of
the same phenomenon: unnecessary and unde-
sirable uncertainty. For the judge,
uncertainty is the lack of a body of pre-
cedents adequate for confident decision;
for the practitioner, it is a lack of
stability sufficient to provide predic-
tability adequate for effective service to
clients and society.

Some uncertainty is, of course, inevi-
table. No lawyer steeped in the tradition
of case-by-case development of the law, or
sensitive to the inevitable problems of
applying even a settled rule to a given

fact situation, would pursue the chimera

of certainty as an absolute. Moreover, we
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would not, if we could, accept certainty at
the price of stifling new wisdom and needed
change. Yet, to recognize the inevitability
of some uncertainty does not require that
subordination of clarity and stability which
results in wasteful proliferation of litiga-
tion and threatens public as well as private
interests. A prudent balance must be struck.

Clarity and stability are, of course,
conclusory terms. It is helpful to identify
specifically and to describe briefly the
four major consequences referred to above,
with fuller treatment in the sections which
follow and in the Appendix to this report.
First is the unresolved inter-circuit con-
flict: two contradictory statements of the
same rule of national law, each of equal
force within specified territorial limits.
Imposing, as it does, different obligations
for the payment of taxes, or for environ-
mental control, or occupational safety
standards, by reason of the accident of geo-
graphy, the direct conflict is perhaps the
most visible of the consequences of inade-
quate appellate capacity; certainly it is
the most frequently discussed in the litera-
ture.

A second consequence of inadequate appel-
late capacity for definitive decision on a
national basis is delay, which is significant
and substantial in terms of its impact. The
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fact that a conflict is ultimately resolved
does not eliminate the cost exacted by the
delay; a fortiori, it cannot mean that the
system is working in optimal fashion. Reso-
lution may come only after years of uncer-
tainty, confusion and, inevitably, forum
shopping by litigants eager to take advantage
of the situation. Even where the Supreme
Court acts expeditiously to resolve con-
flicts which have been brought to its atten-
tion, a decade or more may have passed from
the time the conflict first began to develop.
A third consequence of the lack of ade-
quate capacity for declaration of national
law is the burden upon the Supreme Court to
hear cases otherwise not worthy of its
resources. The Supreme Court alone can pro-
vide definitive answers on issues which have
divided the circuits. Although no longer
convinced that, as the leading authorities
put it in 1951, "it is required to grant
certiorari where a conflict exists," the
existence of a conflict remains an important
reason for granting plenary review. The
result is that, each year, the Justices
hear and consider a number of cases which,
in terms of their intrinsic importance,
might well be thought unworthy of the time
and effort which they demand of the Court.
Inevitably, opinions will differ as to the
importance of particular issues and the
desirability of their resolution by the United

-31-




States Supreme Court. Issues which some may
consider trivial will appear to others to be
quite significant in terms of the human
values which the Court must be alert to pro-
tect. Moreover, as long as the Court remains
the only tribunal empowered to resolve con-
flicts among the circuits or among state
courts on federal questions, no one would
fault it for granting review solely for that
purpose. The elimination of conflict is, in
itself, an important value in our federalism,
even if the issue is conceded to be rela-
tively unimportant in terms of development
of national law. The question, however, is
whether, in light of the other demands placed
upen the Court, and considering the interests
of the system as a whole, some issues might
better be decided by another tribunal empow-
ered to hand down precedents of national
effect. An alternate forum for rosolving
conflicts would allow the Supreme Court
greater freedom to hear, or to refuse to
hear, such cases, relieved of the pressure
to adjudicate solely because two courts have
disagreed.

Finally, the lack of capacity for defini-
tive declaration of the national law fre-
quently results in uncertainty even though
a conflict never develops. The possibility
of conflict, not knowing whether a potential
conflict will mature into an actual conflict,
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is yet another consequence of our present
system. In many cases there are years of
uncertainty during which hundreds, some-
times thousands, of individuals are left

in doubt as to what rule will be applied

to their transactions. Moreover, such uncer-
tainty breeds repetitive litigation as (for
instance) successive taxpayers, or employers,
or producers litigate the identical issue in
circuit after circuit, encouraged by the hope
of developing a conflict. Whether or not
their hope is ever realized, the relitigation
is costly both to their adversaries and to
the system as a whole. By the same token, the
Upnited States frequently persists in enforc-
ing a policy despite adverse rulings in sev-
eral circuits, not only in tax cases, but
also in other areas of federal regulation.

A caveat is in order. There are some
issues as to which "successive considerations
by several courts, each re-evaluating and
building upon the preceding decisionsg" will
imprpve the quality of adjudication. As to
these, there may be reason to avoid premature
adjudication by a tribunal whose decisions
are nationally binding. In discussing the
consequences of inadequate capacity, we do
not speak of such cases. We speak here of
those cases as to which, to borrow Erwin
Griswold's words, "the gain from maturation
of thought from letting the matter simmer for
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awhile is not nearly as great as the harm
which comes from years of uncertainty." In
short, we have endeavored throughout to put
to one side cases in which delayed adjudi-
cation is appropriate; we would not sacri-
fice the quality of either process or
product for speed or for the appearance of
efficiency. However, we find no value in a
system which fosters prolonged uncertainty
and delay because the design of the system
cannot accommodate more rapid resolution.

The focus of the preceding discuss.on
has been on conflicts, both real and poten-—
tial, with respect to a rule of law. Even
where there is neither disagreement nor uncer-
tainty about the governing rule of law, in
some situations litigation will continue to
arise, focusing instead on whether the facts
put a case on one side of the line or the
other. In such situations, the greater the
number of nationally authoritative decisions
pricking out the contours of a rule, speci-
fying whether it does or does not apply to
the facts of a particular record, the easier
it is to achieve predictability and consis-
tency throughout the country in still other
factual settings.

The problem has been particularly acute
in the field of patent law. The Commission's
consultants, Professor James B. Gambrell of
New York University and Donald R. Dunner, Esq.,
confirmed what has long been asserted: the
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perceived disparity in results in different
circuits leads to widespread forum shopping.
"[MJad and undignified races," Judge Henry
Friendly describes them, "between a patentee
who wishes to sue for infringement in one
circuit believed to be benign toward patents,
and a user who wants to obtain a declaration
of invalidity or non-infringement in one
believed to be hostile to them."21

Such forum shopping, write Professor
Gambrell and Mr. Dunner, “"demeans the entire
Judicial process and the patent system as
well." At the root of the problem, in their
view, is the "lack of guidance and monitor-
ing by a single court whose judgments are
nationally binding."” The Supreme Court has
set, and can be expected to continue to set,
national policy in the area of patent law as
in other areas of federal law. However, the
Court should not be expected to perform a
monitoring function on a continuing basis in
this complex field. The additional appellate
capacity for nationally binding decisions
which a national court of appeals would pro-
vide can be expected to fulfill this function.

A fipal point. In a number of the
cases set forth in the Appendix, Supreme
Court review was not sought at all, or was
sought only at an early point in the development

21 .
H. Friendly, Federal Jurisdiction: A
General View 155 (1973).
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of inter-circuit differences. A litigant's
failure to seek Supreme Court review, how-
ever, does not indicate that a national re-
solution may not have been desired or desir-
able. The stakes for any one litigent may
not have justified pursuing a case beyond

the first level of appeal. Counsel may have
concluded that the chance of obtaining
Supreme Court review was too small to be
worth the expense of filing a petition of
certiorari. The prospect of further delay

in the resolution of the particular contro-
versy may have loomed large. The persever-
ing uncertainty with respect to the venue
provisions governing a corporate plaintiff

is one example.22 Today, there is no alter-
native to Supreme Court review, but under

the transfer provision of the Commission's
national court proposal, it would be possible,
in an appropriate case, to obtain a defini-
tive resolution without requiring the parties
to litigate in three levels of courts. This
provision would thus permit the federal sys-
tem to provide final answers to issues that
are recurring and that affect numerous cases,
yet are not of sufficient significance in
any one case to induce the losing litigant
to seek a second level of review.

22See discussion in Appendix at A-36 through
A-37.
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These, in broad outline, are the major
consequences of inadequate capacity for
definitive declaration of the national law
in the present system. A more detailed con-
sideration of the Commission's studies and
conclusions follows.

Inter-circuit Conflicts

The need for additional appellate capa-
city to maintain the national law is most
starkly manifested by the existence of unre-
solved conflicts between different courts of
appeals (or between a court of appeals and a
state court or between state courts) on an
issue of federal law. Often the conflicts
are direct and frontal, arising because two
or more courts have come to opposite conclu~
sions in cases which cannot be distinguished.
Less direct conflicts, however, can also pro-
duce uncertainty and confusion in the national
law. The term conflict is "shorthand," a
federal judge wrote to the Commission. It
"should include substantial divergences in
approach to a common legal problem as well
as outright conflict of holding." Such
divergences have also been termed "side-
swipes," and it is clear that they exist in
substantial numbers, and are often of great
practical importance.

The resolution of inter-circuit con-
flicts is widely regarded as a primary func-
tion of our one national court, and it was not
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so long ago that the leading treatise on the
jurisdiction of the Supreme Court could
declare unequivocally that where there is a
direct conflict between two courts of appeals
on an issue of federal law, "the Supreme
Court grants certiorari as of course, and
irrespective of the importance of the ques-
tion of ‘law involved." If a substantial num-
ber of conflicts are not being resolved by
the Supreme Court today because of the press
of more urgent business, that fact would
provide a strong argument for the creation
of a new tribunal with the judicial capacity
and authority to fill the vacuum.

In June 1974, the Commission launched a
major project to determine the extent to
which the Supreme Court is denying review
despite the existence of a conflict. Pro-
fessor Floyd Feeney, of the University of
California at Davis, agreed to undertake the
project for us.

The study encompassed approximately two-
thirds of all paid applications for review
in the 1971 and 1972 terms, including both
petitions for certiorari and appeals sum-—
marily disposed of. Considering only cases
denied review, Professor Feeney found the
number of direct conflicts —— those "in which
the decisions deal with the same explicit
peint and reach contradictory results" --
to be about five percent of the total sample
studied, 98 in all. Taking the ratio of
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conflicts to not-argued cases in the cases
reviewed, and applying it to the number of
not-argued cases in the 1971 and 1972 terms,
between 65 and 70 direct conflicts per term
could be projected. If the ratio is applied
to the 1973 term, Professor Feeney states,
the number of direct conflicts would be 77.
To put this figure in perspective, we note
that it is about one-half of the total num-—
ber of cases given plenary consideration by
the Supreme Court each term.

The figuresremain impressive even when
duplicate issues, cases resolved at the
time review is denied, and serious proce-
dural problems are taken into account. The
total number of projected conflicts is then
45 per year, based on the 1971 caseload, or
48 per year, based on the 1972 caseload.
If we apply the same ratios to the number of
direct conflicts projected for the 1973
term, the total is 55 or 56 -- the equiva-
lent of about one-third of the number of
cases given plenary consideration each term.

Some witnesses at Commission hearings
have suggested that the data on conflicts
are heavily weighted by constitutional
issues which the Supreme Court Justices
felt were not yet ripe for definitive adjudi-
cation. In fact, fewer than half of the
actual direct conflicts studies by Professor
Feeney involved constitutional issues. What
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is more sigﬁificant, when Professor Feeney
studied the persistence of conflicts he
found that conflicts on constitutional issues
were much more likely to be resolved than
those involving statutory or other issues.
Specifically, about one-half of the consti-
tutional conflicts in the sample of cases
denied review had been resolved at the time
of the study, while less than one-fifth of
the conflicts on non-constitutional issues
had been resolved.

Moreover, the proportion of conflicts
that were duplicated in the sample, or were
resolved at the time of denial of certiorari,
or arose in cases with serious procedural
problems, was much higher among the consti-
tutional cases than among other cases. Spe-
cifically, although statutory and other non-
constitutional issues constituted little more
than one-half of the total number of direct
conflicts found (54%), they constituted almost
exactly two-thirds of the total number when
duplications, issues resolved at the outset,
and serious procedural problems are taken

into account. Thus, if we take the ratio
derived from the actual figures revealed by
the sample, and apply it to the projections,
we find that the number of direct non-con-
stitutional conflicts not duplicated, not
resolved at the outset, and without serious
procedural problems would be 30 in the 1971
term, 32 in the 1972 term, and 36 in the
1973 term.
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In the time available, Professor Feeney
was able to review some but not all of the
"strong partial conflicts" verified by his
student associates. He estimates that there
would be about 50 strong partial conflicts
per term in the cases denied review, in addi-
tion to the direct conflicts. (The figures

are 47 for the 1971 term and 50 for the 1972
term.)

The significance of these strong partial
conflicts as indicators of uncertainty in
the national law should not be minimized, as
some of the examples cited by Professor
Feeney will demonstrate. If one takes the
strong partial conflicts -- either 47 or 50
—- and reduces them to take account of dup-
lications, immediate resclution, and serious
procedural problems, and if one assumes the
same propgrtion of non-constitutional issues
as in the direct conflicts, the total number
of non-constitutional strong partial conflicts
remaining in cases denied review would be be—
tween about 22 to 24 per term. Adding these
to the direct conflicts in the same category
(i. e., non-constitutional, not duplicated,
not resolved at the outset and without seri-
cus problems), the total would be between
30 and 60 per term. Professor Feeney also
found a substantial number of conflicts
which he characterized as "weak partial con-
flicts"; none of these have been included
in these projections.
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Crucial to evaluating the significance
of inter-circuit conflicts is the expecta-
tion level of the observer. How much con-
flict should be tolerated? At what point
do we consider the national law to be in a
state of disarray? For instance, if one
studies the existence of conflicts with a
view to inquiring whether the Supreme Court
has been justified in repeatedly denying
review, it may be appropriate to apply an
exceedingly rigorous standard to the defini-
tion of conflict. Only the direct, undis-
tinguishable case of conflict need command
the attention of the Court, at least if the
issues presented do not appear for other rea-
sons to be of great national interest. Yet,
if the same cases are examined from a differ-
ent point of view, not for the purpose of in-
quiring whether the Supreme Court is fulfill-
ing the obligations it assumed when it sought
the power of discretionary review, but rather
for the purpose of ascertaining whether a
taxpayer in Georgia will in fact be treated
differently from one in Oregon, the defini-
tion of conflict might appropriately be a
broad one.

The point is well illustrated in a debate
in the literature which began with the publi—'
cation by Robert Stern of an article entitled

Denial of Certiorari Despite a Conflict,23

23Stern, Denial of Certiorari Despite a
Conflict, 66 Harv. L. Rev. 465 (1933).
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the first to point out what subsequently
became well known, that the Court was deny-
ing certiorari despite the existence of a
conflict. In it he described seven cases in
which certiorari was denied despite the fact
that there was an acknowledged conflict among
the circuits. FEdward and Sheila Roehner
responded with an article in which they
denied that a conflict existed in the cases
listed by Mr. Stern.?? To illustrate, the
Roehners did not find a conflict to exist
when two circuits interpreted the identical
statutory language differently, because the
two circuits were interpreting different pro-
visions of the same statute. Nor did they
find a conflict when two circuits disagreed
over whether the choice of a method of com-—
putation of income for excess profits tax
purposes was an election to compute corpora-
tion surtax net income by the same method,
because the taxpayers had made their elections
under different subsections. The Roehners
recognized that "there is a disturbing con-
flict in principle between the two cases at
which the tax practitioner cannot b].ink,“‘?‘5

) 24Roehner & Roehner, Certiorari - What
is a Conflict Between Circuits?, 20 U. Chi.

L. Rev. 656 (1953).

2914. 662.
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but this alone, in their view, did not create

an inter-circuit conflict.

Dissents from the Denial of Certiorari

On October 21, 1974, the Supreme Court
denied certiorari in Bailey v. Weinberger,

419 U.S. 953 (1974), a case raising an issue
of the reviewability of certain agency deci-
sions involving Social Security benefits.

Three Justices dissented from the denial of
certiorari. Justice White, writing for him-

self and Justices Douglas and Stewart stated:

It is a prime function of
this Court's certiorari
jurisdiction to resolve pre-~
cisely the kind of conflict
here presented . . . . Per-
haps the state of our docket
will not permit us to

resolve all disagreements
between courts of appeals

or between federal and state
courts, and perhaps we must
tolerate the fact that in
some instances enforcement

of federal law in one area of
the country differs from its
enforcement in another.

These situations, it is hoped,
will be few and far between.

This statement by three of the Justices,

implying that the state of the Court's docket

has made it impossible for the Court fully
to perform one of its "prime function[s]' --
that of resolving inter-circuit conflicts —-

reflects a certain concern over the inability

of the Court to maintain a coherent, consis-
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tent body of national law.26

It suggested
to the Commission the desirability of a
detailed study of dissents from the denial
of certiorari. Such a study, seeking to
ascertain the number of such dissents, the
reasons given, and the extent to which the
dissents bear upon the need for additional
appellate capacity to maintain the national
law, was conducted by the Commission staff.
The results, reported in detail in the
Appendix, are summarized briefly here.
Preliminarily, we note that our study
focused in major part on the four score
cases in the 1972 and 1973 terms in which
one or more Justices felt impelled not only
to record his dissent from the denial of
certiorari, but also to write an opinion
explaining his reasons for believing that
review should have been granted. There are
literally hundreds of other cases in the
two most recent terms alone in which one or
more Justices noted a dissent but did not
write an opinion. Even the noted dissents,
however, do not fully measure the volume of

26§gg also Alligator Co., Inc. v. La
Chemise Lacoste, 95 S.Ct. 1666, 1667 (1975)
(White, J., joined by Blackmun and Pc.ell,
JJ., dissenting) which concludes:

I would grant certiorari in
this case to resolve the con-
flict among the circuits.

and Demarrias v. Poitra, 95 S.Ct. 1664 (1975)
(White, J., dissenting).
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cases which, in the judgment of one of the
Justices, were appropriate for national deci-
sion. Some Justices are reluctant to note
a dissent under any circumstances; others
may be reluctant to note a dissent unless
they are prepared to write or to join an
opinion. In this regard, it is significant
that, as Justice Brennan has informed us,2’7
approximately 30 percent of all cases dock-
eted annually -- more than 1,100 in the 1972
term -- are thought by at least one Justice
to be worthy of discussion at conference.
We learn also that of the cases granted
review in the 1972 term, "approximately 60
percent received the votes of only four or
five of the Justices. In only 9 percent of
the granted cases were the Justices unani-
mous in the view that plenary consideration
was warranted."2® It would be surprising
if unanimity was the usual pattern when the
Court denied review in those cases deemed
worthy of discussion at conference, even if
the dissents are not always recorded pub-
licly. Moreover, the absence of dissent

27

Brennan, The National Court of Appeals:

Another Dissent, 40 U. Chi. L. Rev. 473, 479
(1973).

2814. 481.
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provides no affirmative evidence that the
Justices are satisfied that the federal
Judicial system as presently structured is
adequate to assure consistency and uni-
formity in the national law. All of these
decisions are made against the background
of an awareness of the Court's limited
capacity for plenary adjudication, and must
be considered to reflect a judgment based
on a comparative, rather than an absolute
scale.

In short, we believe that the dissents
accompanied by opinions represent no more
than a small sample of a larger whole. It
seems likely that there are a substantial
number of cases in which the denial of review
is motivated in whole or in part by a judg-
ment -~ perhaps not fully articulated —-
that, given the limited number of cases which
the Court can decide, the importance to the
nation of resolving a particular case simply
does not rise to a level high enough to jus-
tify plenary consideration.

Turning first to the statistics, we
find that the number of noted dissents
from the denial of plenary review increased
threefold during the four most recent com-
plete terms of the Court. Compared with the
figures of a generation ago, the increase
is even more striking. Much of the increase
is attributable to a single Justice, but, as
the detailed analysis in the Appendix indicates,
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this hardly explains the general phenomenon.
Perhaps even more significant is the increase
in dissents expressed in a written opinion
rather than by simple notation. We recog-
nize, of course, that conclusions from these
data must be drawn with great care. Many
reasons may lie behind the decision of the
Court to deny review, and it can never bhe
clear in any given case that the Justices
voting against review do so out of a concern
for the size of their docket. It may well
he too that the attitude of the Justices
towards recording their dissents from deni-
als, whether by notation or opinion, has
changed over the years, with the result that
only the publicity, not the frequency, of
dissents has risen. .
Analysis of the dissenting opinions,
however, suggests that whatever the force-
of these other considerations, the dissents
do point to a need for additional appellate
capacity. Sixty percent of the dissenting
opinions handed down in the 1972 and 1973
terms stated that a national decision was

‘needed for one or more of the following

reasons: (1) the existence of conflicts
among the lower courts on issues of national
law; (2) the existence of conflicts with
Supreme Court decisions; (3) the existence
of important questions for decision; and
(4) the existence of statutory questions

~48-

[

appropriate for definitive resolution. The
cumulative effect of these opinions urging
review for reasons implicating the institu-
tional role of a national court supports

the hypothesis, suggested initially hy the
statistics, that the maintenance of national
law could be significantly furthered if the
federal appellate system included another
tribunal with power to hand down decisions
of nationally binding effect.

Further Studies: Relitigation,
Uncertainty and More Conflicts

The three remaining sections of the
Appendix contain (1) analysis of and
excerpts from reports by ithe Commission's
consultants on the frequency with which pri-
vate practitioners in four areas of the law
and general counsels of the federal adminis-
trative agencies have encountered conflicts,
unsettled issues, and delays in the resolu-
tion of questions of federal law; (2) a
study of relitigation as government policy:

a consideration of the extent to which the
federal government relitigates an issue not-
withstanding one or more adverse decisions;

and (3) a presentation of cases which have
come to the Commission's attention either

from the staff or from outside sources and which
illustrate the presence of delay, uncertainty,
and conflict in the present appellate system.

These materials provide significant and
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substantial evidence of the need for improve-
ment in the system. Many of the attorneys
surveyed expressed, with good reason, their
general satisfaction with the overall func-—
tioning of the appellate system. But they
pointed to serious deficiencies and demon-
strated that there are both considerable need
and potential for improvement. This much
these sections of the Appendix, alone and in
support of each other, make clear. There

is, after all, no reason for the system to
tolerate infirmities which can be cured with-
out adverse side effect. The overall impact
of the sources now to be discussed indicates
that conflicts, uncertainties, and delays

in the resolution of questions of federal law
characterize the system to a far greater
extent than is desirable, or than should be
allowed to continue.

It is useful to consider a few cases
taken from the Appendix, each of which illus-
trates one or more of the consequences which
may result from the absence of a nationally
binding decision.

1. Recovery by third parties under the
Federal Tort Claims Act.29 The issue is whe-~
ther the exclusive remedy provision of the

29See discussion in Appendix at A-12
through A-13.
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Federal Employee's Compensation Act bars the
claim of a third party under the Federal Tort
Claims Act for indemnity or contribution
against the Federal Government for damages
paid to an injured government employee. Two
1963 decisions of the Supreme Court have given
rise to what one court calls "hopeless con-
flict" among the lower federal courts. At

least four circuits have now held that recovery

is precluded; a 1969 Fourth Circuit decision
holds otherwise. The issue has been unre-
solved for ten years, with at least one
denial of certiorari since the conflict arose,
and it was the subject of a detailed Third
Circuit opinion in 1974.

2. Jurigdiction over plaintiff's claim

against a third-party dei‘endant.30 The issue

is whether an independent basis of jurisdic-
tion is necessary to support a plaintiff's
assertion of a claim against a third-party
defendant who has been impleaded under Fed.
R. Civ. P. 14(a), or whether such a claim is
within the ancillary jurisdiction of the
court. This question has been litigated in
at least three circuits and in numerous
district courts since 1950. While every
court of appeals which has considered the
issue has held that an independent basis of
jurisdiction is required, the question remains

30See discussion in Appendix at A-42
through A-43 .
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the subject of widespread litigation. As
one judge stated in 1971, "there is still
much disagreement on this point" among the
district courts. Moreover, because of the
strong policy considerations in favor of
avoiding "multiplicity of suits and piece-
meal litigation,” the commentators have
argued forcefully against requiring an
independent basis of Jjurisdiction, and have
called for re-examination of the issue by
the courts. Continued litigation can there-
fore be expected.

3. Non-obviousness as jury question in
patent validity case.31 The validity of a
patent depends on several components, includ-

ing novelty, utility, and non-obviousness
(invention). The first two are customarily
held to present issues of fact. However, the
circuits are divided on whether the element
of non-obviousness is a factual question that
may be submitted to a jury, or an issue of
law to be decided by the judge alone. The
question turns in large part on the proper
interpretation of the relevant Supreme Court
decisions. At least three circuits have held
that non-obviousness is an issue of law,
while the Tenth Circuit has adhered to its
view that non-obviousness is a factual question.

31See discussion in Appendix at 4-40
through A-41.
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The issue is litigated frequently, as a
review of the decisions in a recent Fifth
Circuit opinion makes clear. In the most
recent Tenth Circuit case, in which the
court acknowledged the conflict, the Supreme
Court denied certiorari. Justice Douglas,
in an opinion dissenting from the denial,
took note of the differing views among the
circuits.

4., Jurisdiction of bankruptcy court to

require telephone company to provide con-

tinued service to debtor.32 Under the Bank-

ruptcy Act, the district court sitting in
bankruptcy has summary jurisdiction over prop-
erty that is in the possession of the debtor
or his trustee. The issue is whether the
right to use a telephone number constitutes
"possession" of that number. If it does, the
bankruptcy court, in a summary proceeding, may
enter an injunction compelling the telephone
company to provide continued service to the
debtor. In 1961, the Second Circuit held
that the right to use a telephone number

does not constitute possession of that number,
so that the bankruptcy court did not have
summary jurisdiction of the dispute between
the debtor and the telephone company. This
decision was followed by the Ninth Circuit

in 1971. 1In 1975, the Fifth Circuit, not-
ing that the two earlier decisions "are
extremely brief discussions of the issue,"

32See discussion in Appendix at A-39
through A-40.
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concluded that “they should not be followed,"
and upheld the summary jurisdiction of the
bankruptcy court. A recurring issue thus
remains unsettled and subject to further liti-
gation in the lower courts, 15 years after

the first appellate decision.

5. Valuation of mutual fund shares in

decedent's estate.s‘3 A pair of Treasury
Regulations issued in 1963 ruled that mutual
fund shares in a decedent's estate should be

valued, for estate and gift tax purposes, at
the public offering or "asked" price at the
date of death, rather than at the redemption
or "bid" price. The validity of the regu-
lations was tested in the Tax Court, four
courts of appeals, and a district court in

yet a fifth circuit. The first two circuits
to pass upon the issue held the regulations
to be valid, and the Supreme Court denied
certiorari in one of the cases. Thereafter,
two other circuits held the regulations invalid,
and the Supreme Court "granted the Government
petition for certiorari . . . because of

the conflict among the circuits." Ten

years after the regulations had been promul-
gated, the Supreme Court held that they were
not valid, and that mutual fund shares should
be valued for estate tax purposes at the
redemption price. In the interim, as Erwin

33See discussion in Appendix at A-24
through A-26.
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Griswold put it, “thousands of cases [were]
held in abeyance, and much bootless adminis-—
trative conference and litigation .

engendered."

6. Priority of payment for withholding
taxes under Bankruptcy Act.34 Section 64(a)
of the Bankruptcy Act governs the priorities
to be accorded the debts of a bankrupt. The
issue is the priority to be given to with-
holding taxes on pre-~bankruptcy wage claims.
against a bankrupt employer. "The choice
lies between the first priority (costs and
expenses of administration), . . . the second
priority (wages and commissions, limited as
the statute specifies), . . . the fourth
priority ('taxes which became legally due
and owing by the bankrupt'), . . . and no
priority at all." In 1947 the Eighth Circuit
held that withholding taxes were to be given

first priority. In the succeeding years the
issue arose in at least three other circuits,
with one following the Eighth in holding that
the taxes were entitled to first priority,

one holding for the second priority, and one
holding for the fourth priority. In 1974

the Supreme Court granted certiorari, "pri-
marily because the circuits [ were] in disarray"
on the issue, and held that the taxes were
entitled to second priority. Thus the issue

34See discussion in Appendix at A-26
through A-27.
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was settled —— after more than 25 years of The decision of the Tax Court

world shaking importance,

have arisen.
clearly not worthy of the

s in Chartier Real Estate Co.,

appellate litigation. 52 T.C. 246, was rendered in

We should ponder seriously the cost to 1969, more than five years ago.

. ow. technical It was affirmed hy the First

litigants and courts when narrow, Circuit in 428 F.2d 474 on

questions take six to ten years for resolu- May 29, 1970. It will, in all

. a1 ider alterna- likelihood, be a full five

tion. We should certainly cons years after that date before i

tives to present patterns when the period the matter can te decided by i

. the Supreme Court —- and it i

is two to four times that long. still is not worthy of the :

Another recent example concerns the tax time and energy of the Supreme ‘

L bliged to dis— Court. All in all, I think it

treatment of insiders who are oblig is a pgor way to Tun a rail- :

gorge shortswing profits realized in viola- road. |

tion of the Securities and Exchange Act of The American Bar Association House of .

1934.35 Specifically, the question concerns Delegates, in a February 1974 resolution :

the deductibility of such payments as ordinary calling for creation of a new national court, ;

and necessary business expenses. Five years recognized the problem and pointed to the ;

have passed; three circuits have spoken; and need for "prompt resolution of legal issues ;

the issue is not yet determined. of national concern which the Supreme Court ;

A further example is provided by a 6 lacks the time to deal with." As we have

recent case on net operating loss carrybacks, already emphasized, the need is not limited E

characterized by Griswold in the following to situations of actual conflict. Issues %

ferms ' may become pressing, and require national ;

This is another case of 1o answers long before circuit disagreements :
time of the Supreme Court. Scime have attempted to identify the kinds E
Yet, it is a recurring of issues which particularly deserve early )
question, and is one which o T ) ]

should be settled quickly decision on a national basis. There is need,

on a national basis. one jurist wrote the Commission, "to provide

an early authoritative national ruling on

355ee discussion in Appendix at A-32
through A_°4'_ _ . dix at A-143 ' 37Griswold's prediction has been proved
See discussion in Appendix a correct. Certiorari was granted, 95 S.Ct. 1443
through A-145. (1975) and the case will be heard late in
1975 or early in 1976.
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matters that will affect nationwide plan-
ning of resources —— by government
agencies, private institutions or both." A
possible example was provided by attorneys
for the Environmental Protection Agency who
were interviewed by Professors David P.
Currie of the University of Chicago, and
Frank T.Goodman of the University of Penn-
sylvania in connection with a study author-
ized by the Commission. The attorneys
expressed concern about the uncertainty
engendered by conflicting court of appeals
decisions on the basic procedures the
agency must follow in passing upon state
implementation plans.

The problems under consideration can be
attributed in part to the litigation poli-
cies of the United States Government. Profes-
sor Paul Carrington of the University of
Michigan, who conducted an empirical study
of appeals by the United States in civil
cases, described the views of the Government
concerning what is, and what is not, an
authoritative ruling. He wrote:38

The United States does not
regard a decision of the
United States Court of Appeals
as authoritative in the tra-
ditional common law sense. It

3SCarrington, United States Appeals in
Civil Cases: A Field and Statistical Study,
11 Hous 1. Rev. 1101 (1974).
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is quite prepared to continue

to litigate in other circuits

a question that has been
resolved in only one; even in
the same circuit, the United
States may be willing to reliti-
gate an issue if minor factual
distinctions can be made between
the pending matter and the pre-
ceeding decision. It appears

to be the house rule of the
Justice Department that three
unanimous Courts of Appeals
decisions are sufficient to
establish authoritatively that

a government position is wrong.

It should be observed that under the Jus-
tice Department's house rule three adverse
rulings by courts of appeals do not necessarily
suffice to constitute an authoritative ruling
in which the Department will acquiesce. The
rule as stated requires unanimity on the part
of each panel. Obviously, a conflict may
never develop and yet the repetitive litiga-
tion will continue.

A particularly striking example is
a recent case in which the NLRB lost sucz-
cessively in five circuits, only to succeed,
at long last, in creating a conflict on the
sixth try.sg That the sequence may be repeated
in reverse when private parties litigate and
relitigate in the hope of finding a hospitable
forum compounds rather than mitigates the loss
involved.

Some witnesses before the Commission

09See discussion in Appendix at A-147
through A-148. :
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urged that this problem be dealt with by
limiting the Government's right to reliti-
gate an issue after a certain number of
defeats. The Commission concluded, however,
that it would not be wise to recommend that
the Government be penalized for not seeking,
or not obtaining, a definitive decision
when the appellate system lacks the capacity
to provide it. The solution is rather to
increase the capacity, and this, in our
view, requires a new court.

Reference has already been made to the
surveys of private practitioners and govern-
ment general counsels. We do not propose to
recapitulate or to condense all of the
material in the Appendix. However, several
responses to the questions put by our consult-
ants merit mention. A Los Angeles practi-
tioner, commenting on a conflict between a
Second Circuit decision on the one hand and
the view of the Tax Court on the other,
observes:

The result is that a routine,
garden-variety business trans-
action, the incorporation of
a cash basis business, 1s
plagued by significant tax
uncertainties.

A second respondent, this one from Wash-
ington, D. C., comments on the problem
created when competing firms in a single
industry receive different tax treatment

because they are situated in different circuits:
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Because our practice involves
representation of a number of
clients in the same industry,

we frequently feel it is unfair
where similarly situated cli-
ents receive different treat-
ment because the court of appeals
in their Circuit is not inclined
to follow the decision or line

of reasoning of another Circuit.
This is particularly bothersome
on "industry" types of issues
because the same set of facts

and circumstances generally sur-
round the legal issue when it
applies to a whole industry
resulting in unfairness, unnec-
essary and costly litigation,

and a certain amount of disrespect
of the courts.

The Judge Advocate General of the Air
Force commented as follows:

Insofar as the effect of
inter-circuit conflict on the
efficiency of the agency, it
can be stated that a signi-
ficant adverse impact on the
administration of military
justice is evident in those
circuits in which pre-court-
martial intervention by a
Federal Court is permitted.
We have also encountered dif-
ficulties in the administra-
tion of the conscientious
objector program as a result of
inter-circuit conflict.

For the Navy, the Judge Advocate General
reported:

« « « The existence of inter-
circuit conflict has affected
the Department of the Navy's
operation, e.g., in certain
circuits it has been decreed
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that Reserves have a right to
wear wigs during active-duty
training, whereas other circuits
have said they have no such
right; also, the right to mili-
tary lawyer counsel at a summary
court-martial has been at vari-
mwewﬁmnrmeswmmlcmmﬁw.
These conflicting holdings have
caused variances in Navy opera-—
tions from circuit to circuit.

The Bureau of Alcohol, Tobacco and Firearms

reported:

A conflict in the circuits
prevents the uniform and con-
sistent administration of the
laws which the Bureau is charged
with enforcing. For example,
the Ninth Circuit in United
States v. Hoctor, 487 F.2d 270
{9th Cir. 1973), held that a
defendant who had pleaded
guilty to a felony and subse-
quently had his conviction
expunged pursuant to Washing—
ton law was not a person under
disabilities under 18 U.S.C. §
842 (i), (transporting or
receiving explesives in inter-
state or foreign commerce,
after having been convicted of
a felony). It is the Bureau's
position that the Federal
statutes in their relief and pardon
provisions contain the exclusive
method by which Congress intended
Federal firearms and explosives
disabilities to be removed.
Thus, we do not issue licenses
or permits to persons who have
been convicted of felonies under
the firearms and explosives
statutes (such persons not enti-
tled to licenses OIr permits under
these laws) who have had their
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gonyict%ons expunged. The issue

is in litigation in District

Coufts o£ two other circuits and

we hope to have the issue ultimatel
decided by the Supreme Court. v

The responses quoted are not selected
as typical; the present system could hardly
remain viable for long if problems as serious
as these permeated all the agencies or per-
vaded every aspect of private practice.

They do, however, reflect deficiencies which
we view as both serious and remediable. They
underlie our conclusion that a need for addi-
tional national appellate capacity has been
demonstrated and that, consistent with the
mandate of the Congress, we should recommend
a change in structure to meet that need.

Specialized Courts

Some have suggested that the lack of
capacity to declare the national law should
be remedied by the creation of specialized
courts, specifically a court of tax appeals
and a court of patent appeals.40 The

40
Specialized courts and a Natio
nal Co
o{dAgpeals are not mutually exclusive. As ng—
ﬁu . Alexander,_Commissioner of Internal Reve-
e, and Meade Whitaker, Chief Counsel, Internal

Revenue, wrot issi
Reve s e the Commission, expressi ir
individual views: ) exprossing thelr

We do not mean to infer
advocacy of a National Court 2% %gi
Appeals that the proposed National
Court of Appeals would not pe needed
or that it should not have the same
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suggestions are, of course, familiar: pro-
posals for a court of tax appeals and for

a court of patent appeals have been raised
periodically at least for the past twenty-
five years. More recently there have also
been proposals for a court of administra-
tive appeals, a court of environmental
appeals and what would basically be a court
of criminal appeals. The debate over the
desirability of such courts has spawned a
rich literature, focusing on the special
needs of che respective specialties on the
one hand, and, on the other, on bLroader
concerns with the factors which make for
the highest quality of appellate'adjudica—
tion.

After extensive discussion the Commis-—
sion has concluded that, on balance, spe-
cialized courts would not be a desirable
solution either to the problems of the
national law or, as noted elsewhere, to the
problems of regional court caseloads.

Our conclusion rests in part on the
disadvantages which we perceive as inherent
in the creation and operation of specialized
courts. A number of the witnesses testifying

4Ojurisdiction over cases
decided by the specialist court
as over any other appellate court.
To the contrary, there is a place
for both in our judicial system.
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before the Commission have echoed the views
of Simon Rifkind, first presented in an oft-
cited 1951 article, that the quality of
decision-making would suffer as the special-
ized judges become subject to "tunnelbvision,“
seeing the cases in a narrow perspective
without the insights stemming from broad
exposure to legal problems in a variety of
fields. Much the same point was made by the
Chairman of the Section of Taxation of the
American Bar Association, in testimony before
the Commission opposing a proposal for a spe-
cialized tax court of appeals:

Tax cases are difficult and time
consuming for generalist judges;
yet those judges do bring a ’
judgment and experience which
produce decisions that integrate
gggtgevelopment of tax law with

. mporaneous legal deve
Without this leavening, T Taete:
might become even more esoteric
and arbitrary than it sometimes
appears to many to be.

Other objections to specialized courts
also have force. Judges of a specialized -
court, given their continued exposure to and
great expertise in a single field of law,
might impose their own views of policy even
where the scope of review under the applica-
ble law is supposed to be more limited.
Vesting exclusive jurisdiction over a class
of cases in one court might reduce the incen-
tive, now fostered by the possibility that
another court will pass on the same issue,
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to produce a thorough and persuasive opin-
tone i articulation and support of a deci-
~1ton. Furthermore. giving a national court
exelusive jurisdiction over appeals in a
rategory of cases now heard by the circuit
court« would tend to dilute or e.iminate
regional influence in the decision of those
ca-es. Our nation is not yet so homogenous
vhat the diversity of our peoples cannot he
reflected to some advantage in the decisions
ol the regional courts. Excluding thesce
tourts from consideration of particular
caltepgories of cases would also contract the
breadth of experience and knowledge which
the carecuit judges would bring to hear on
other cases; the advantages of decision-
mah g by generalist judges diminish as the

pdpes' exposure 1o varied areas of the law
ta lessened.  Fipally, concern has been
expressed ashout the quality of appointments
to it specialized court, not only because of
the perceived difficulties in finding truly
abile individuals who will be willing to serve,
but al=o due to the fear that because the
entire appeintment process would operate at
a low level of visibility, particular seats
or indeed the court as a whole may be "cap-
tured” by special interest groups.

In analyzing the advantages and disad-
vantages of specialized tribunals, the Com—
mission ginve particular attention to the
proposal Tor centralizing in a single national

tribunal appellate review of decisions involv—
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ing patent related issues. The problem of
forum shopping in this area has already
been described. The Court of Customs and
Patent Appeals is presently current in its
docket and, if additional judgeships were
added to the existing five, would offer
additional capacity for decision of patent
appeals on a national basis.

Nevertheless, substantial objections to
the proposal were presented. A survey of
the patent bar by the Commission's consult-
ants, Professor James Gambrell and Donald R.

Dunner, Esq., demonstrated that the practitioners
themselves are sharply divided on the issue.
The Commission also heard testimony expressing
the strong preference of a majority of the
Judges of the Court of Appeals for the Seventh
Circuit for retaining appellate jurisdictién
over patent cases in the circuit courts. Thisg
view was particularly noteworthy, coming as

it did from the circuit with the heaviest
patent caseload.

Under all these circumstances, the Com-
migsion concluded not to recommend diverting
patent appeals from the generalized circuit
courts to a special court of patent appeals.
As is more fully developed in another sec—
tion of this report, the proposed National
Court of Appeals, if implemented, is
expected to increase the national capacity
for appropriate monitoring of patent deci-
sions in the circuits, and thereby to reduce
the forum shopping which, in light of perceived
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attitudinal differences among the various
circuits, today characterizes the patent
field.

Quite apart from the undesirable conse~
quences of creating specialized tribunals,
however, the Commission's studies show that
the problem of inadequate appellate capa-
¢ity is not limited to one or two areas of
the law. For instance, of 90 direct con-
flicts studied by Professor Feeney, only
three were on issuves of tax law and three
in the areca of patents. It may well be
that the relative rarity of tax and patent
cases in Professor Feeney's study is a
function of the phenomenon already dis-
cussed: the low probability of review on
the merits deters lawyers from filing peti-
tions for certiorari. Whatever the extent
of the problem in the areas of tax and pat-

ents, however, there certainly exists a seri-

ous problem of lack of capacity for defini-
tive adjudication of issues of national law
in other areas of the law, as the wide range
of subject matter in the illustrative cases
of Section I of Appendix B demonstrates.

In short, we reject the creation of
specialized courts as an alternative to the
National Court of Appeals, not only because
of the disadvantages inherent in specialized
courts, but also because this alternative
would be unequal to the task of meeting the
demonstrated need.
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STRUCTURE

To meet the needs that have been demon-
strated to exist and those that can be antici-
pated in the foreseeable future, the Commis-
sion proposes that Congress create a new tri-
bunal, to be called the National Court of
Appeals. Decisions of the National Court would
be precedents of nationwide effect, unless
modified or overruled by the United States
Supreme Court, kinding upon the district
courts, the regional courts of appeals, and
the state courts on questions of federal law.

The National Court would consist of seven

‘Article IIT judges appointed by the President,

subject to confirmation by the Senate, and -
holding office during good behavior. It would
sit only en banc.

The court would have its headquarters and
keep its records in Washington, D.C. Ordi-
narily its hearings would be in Washington, but
it would be authorized to sit elsewhere in the
country at its discretion.

We have considered a wide variety of
alternative proposals for selection and tenure
of the judges, but we have concluded that on
balance it would be unwise to depart from the
procedure utilized for the appointment both

of Supreme Court Justices and of court of

appeals judges. The function of the court is
such as to require continuity and stability
in its membership and a process of selection
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designed to achieve the highest level of
quality in its incumbents.

It is imperative, of course, to have a
diversity of background and viewpoint both
in the initial membership of the court and
in later appointments, and there are spe-
cial problems in establishing a new tribunal
with the full complement to be appointed at
one time. We are confident, however, that
the President, the Se¢nate, and the organized
bar will act responsibly and in accordance
with their institutional obligations to
assure a bench which is both diverse and of
h