
.".: .' ..... 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



COHMISSION ON REVISION OF THE 
FEDERAL COURT APPELLATE SYSTEM 

209 Court of Claims Building 
717 Hadison Place, N.W. 
\{ashington, D. C. 20005 

(202) 382-2943 

SENA'fOR lW'L\N L. HRUSKA, Chairman 
JUDGE J. EDliAIID LillIDARD, Vice Chairman 

A. LEO LEVIN, Executive Director 

APPOINTED FROM TIlE SENATE 

Senator Quentin N. Burdick 

Senator Hiram L. Fong 

Senator Roman L. Hruska 

Senator John L. HcClellan 

APPOINTED FRON TIlE nOUSE 

Congressman Jack Brooks 

Congressman IvaI ter FIO\,rers 

Congressman EdlVard Hutchinson 

Congressman Charles E. Wiggins 

APPOINTED BY TilE PRESIDENT 

Honorable Ehanuel Celler 

Dean Roger C. Cramton 

Francis R. Kirkham, Esq. 

Judge Alfred T. Sulmonetti 

APPOIN'mD BY TIlE CHIEF JUSTICE 

Judge J. EdlVard Lumbard 

Judge Roger Robb 

Bernard G. Segal, Esq. 

Professor Herbert Wechsler 

Arthur D. Hellman, Deputy Executive Director 
Arlene Ficlder, Staff Attorney 

William F. Sheehan, III, Staff Consultant 

51~-038 0 - 75 - 2 



seNATOR ROMAN L HRUSKA 
C"~I"/04~H 

JUOGE J. EOWARO LUMBARD 
VIC. C ..... "W .... 

A. LEO LEVIN 
.".CU1lYllD, •• CTD" 

June 20, 1975 

COMMISSION ON REVISION OF THE 
FEDERAL COURT APPELLATE SYSTEM 

200 COURT Of" CLAIMS BUILDING 
717 MADISON PLACE, N.W. 
WASHINGTON, D,C. 2CO)5 

(.0.) "Z-Z943 

Honorable Gerald R. Ford 
President of the United States 
Washington, D. C. 

1I0liorable Nelson A. Rockefeller 
President of the Sennte 
Washington, D. C. 

Honorable Carl B. Albert 
Spealcer of the H,?use 

of Representat~ves 
Washington, D. C. 

Honorable Warren E. Bur!?er 
Chief Justice of the Un~ted States 
Ivashington, D. C. 

Gentlemen: 

CONGRESSMAN JACK SROOKS 
SENATOR QUENTIN N BURDICK 
EMANUEL CELLER 
ROGCn C CRAMTON 
CONGRESSMAN WALTER FLOWERS 
SENATOR HIRAM L. "'ONG 
CONGRESSMAN EDWARD HUTCHINSON 
FRANCIS R. KIRKHAM 
SENATOR JOHN ,-, McCLELLAN 
JUDGE ROGER ROOD 
BERNARD G. SEGAL 
JUDGE ALFPED T. SULMONETTI 
HCRPERT WCCHSLER 
CONGRESSMAN CHARLES E. WIGGINS 

'tl th ovisions of section 6, 
In accordance w7 lLa eNPr 489 Ninety-second Congress, 

paragraph (2), Pub~~CLa wN 0. 420 'Ninety-third Congress, 
as amend~d ~y PUbl~C , "! o~f th~ Federal Court Appellate 
the Comm~ss~on on e~~s~,?n f reconmendations for 
System herewith subm~ts ~t~ J?~l~~~a~ procedures of the 
change in the structure an ~ 
Federal courts of appeal system. 

Respectfully yours, 

~j/M~/;w~~ 
Senator Roman L. Hruska 

Chairman 

,.( 

TABLE OF CONTENTS 

The Conunission on Revision of the 
Federal Court Appellate System 

Letters of Transmittal 

Sununary of Reconunendations 

1. 

II. 

III. 

IV. 

Introduction 

A National Court of Appeals 

The Need for a New' Court 
The Nature of the need 

Current Capacity: Numbers, 
12; The Experience of Par
ticipants in the System, 
23; The Consequences of 
Inadequate Capacity, 29. 

The Conunission's studies 
Inter-circuit Conflicts, 
37; Dissents from the 
Denial of Certiorari, 44; 
Further Studies, 49. 

Specialized Courts, 63. 

Structure 
Jurisdiction 
Supreme Court Review 
Conclusion 

Internal Operating Procedures 
of the Several Courts of 
Appeals 

A Survey of Attorney Attitudes 
A Mechanism for Circuit 

Procedures 
Oral Argument 
Opinion Writing 
Central Staff 

Acconunodating 
Caseloads: 
Judges, and 

Mounting 
Judgeships, 
Structure 

-iii-

i 

ii 

v 

1 

11 

12 

69 
72 
87 
88 

90 

92 

96 
103 
108 
117 

122 



V. 

Th Large Circuit: 
e d Alternatives Problems an . 

Assuring Judges of sup~r~or 
Quality in Adequate um-

A. 

B. 

bers 

Other Recommendations 

A. 

B. 

C. 
D. 

A Continuing comm~s~ion on 
the Federal Jud~c~al 
System 

District Court Judges oft 
High Quality in Adequa e 
Numbers 

Tenure of the Chief Judge 
Selection of the Presiding 

J dge of a Panel 
E. Adeq~ate Staffing and support 

Discipline of Judg~s of 
Availability of Courts 

Appeals Documents 
F. 
G. 

125 

139 

145 

146 
147 

148 
148 
149 

Appendices 

149 

A-l 

A-3 

A-7 
A. 
B. 

C. 
D. 

The Governing stat~tes 
e Need for a Nat~onal . 

Thcourt: supporting stud~es 

I. 
Illustrative Cases: 

Conflicts, Unc~r~ 
tainty and Rellt~- A-8 

II. 
gation 

conflicts in the Supreme 
Court: A Study of. 
Petitions for Cert~- A-45 
orari nial 

Dissents from ~he De A-88 

A-l35 

III. 

IV. 

V. 

of Certiorar~ 
Relitigation as ~ 

Government Pol~cy 
The Perceptions of the A-160 

t1Consumers tl 

statistical Data t· s of 
The Views of the Jus ~ce 

the United States Supreme 

A-215 

A-221 
Court 

-iv-

1. 

2. 

3. 

SUMHARY OF RECOMr>1ENDATIONS 

1. A NATIONAL COURT OF APPEALS 

The Commission recommends that Congress 
establish a National Court of Appeals, 

consisting of seven Article III judges 
appointed by the President with the ad
vice and consent of the Senate. (P. 69.) 

The court would sit only en banc and its 
decisions would constitute precedents 
binding upon all other federal courts 
and, as to federal questions, upon state 
courts as well, unless modified or over
ruled by tile Supreme Court. (P. 69.) 

The National Court of Appeals would have 
jurisdiction to hear cases (a) refer
red to it by the Supreme Court (refer
ence jurisdiction), or (b) transferred to 
it from the regional courts of appeals, 
the Court of Claims and the Court of 
Customs and Patent Appeals (transfer 
jurisdiction). (pp. 72-73.) 

(a) Reference jurisdiction. With 
respect to any case before it on petition 
for certiorari, the Supreme Court would 

be authorized: 
(1) to retain the case and 
render a decision on the 

merits; 
(2) to deny certiorari with
out more, thus terminating the 
litigation; 
(3) to deny certiorari and re
fer the case to the National 
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Court of Appeals for that court 

to decide on the merits; 
(4) to deny certiorari and re
fer the case to the National 

Court, giv~ng that court dis
cretion eit.her to decide the 
case on the merits or to deny 
review· and thus terminate the 

litigation. 
The Supreme Court would also be author-

ized to refer cases within its obligatory 

jurisdiction, excepting only those which 
the Constitution requires it to accept. 
Referral in such cases would always be for 

decision on the merits. (pp. 73-77.) 

(b) Transfer jurisdiction. If a case 

filed in a court of appeals, the Court of 
Claims or the Court of Customs and Patent 
Appeals is one in which an immediate deci
sion by the National Court of Appeals is 

in the public interest, it may ~e trans
ferred to the National Court provided it 
falls 'vithin one of the following categories: 

(1) the case turns on a rule of 
federal law and federal courts 
have reached inconsistent con
clusions with respect to it; or 
(2) ~he case turns on a rule of 

federal law applicable to a 
recurring factual situation, 
and a shmving is made that the 

advantages of a prompt and de
finitive determination of that 

rule by the National Court of 

-vi-
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Appeals out'veigh any potential 
disadvantages of transfer; or 
(3) the case turns on a rule of 
federal law which has thereto
fore been announced by the 
National Court of Appeals, and 
there is a substantial question 
about the proper interpretation 
or application of that rule in 
the pending case. 

The National Court 'vould be empowered 
to decline to accept the transfer of any 
case. Decisions granting or denying trans
fer, and decisions by the National Court 
accepting or rejecting cases, would not 
be reviewable under any circumstances, by 
extraordinary writ or otherwise. (pp. 77-

87.) 

4. kly case decided by the National Court 
of Appeals, whether upon reference or 
after transfer, would be subject to 
revie,v by the Supreme Court upon petition 
for certiorari. (pp. 87-89.) 

II. INTERNAL OPERATING PROCEDURES 

5. Mechanism for circuit procedures. Each 
circuit court of appeals should establish 
a mechanism for formulating, implement
ing, monitoring, and revising circuit 
procedures. The mechanism should in
clude three essential elements: 
(a) publication of the court's internal 

operating procedures; 
(b) notice-and-comment rule-making as 
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6. 

the normal instrument of procedural 

change; and . 
(c) an advisory committee, representatlve 

of bench and bar. (pp.96-102.) 
Oral argument. Standards for the grant 
or denial of oral argument, and the pro
cedures by which those standards are 

implemented, are appropriately dealt 
with through the rule-making process. 

We recommend the following as an ap
propriate minimum national standard 
for inclusion in the Federal Rules 

of Appellate Procedure: 
(1) In any appeal in a civil or 

criminal case, the appellant 
should be entitled as a matter 
of right to present oral argu

ment, unless: 
(a) the appeal is frivolous; 
(b) the dispositive issue or set 
of issues has been recently authori-

tatively decided; or 
(c) the facts are simple, the 
determination of the appeal rests 
on the application of settled rules 
of law, and no useful purpose could 

be served by oral argument. 
(2) Oral argument is appropriately 3hort

ened in cases in which the disposi
tive points can be adequately pre

sented in less than the usual time 

allowable. 
Because conditions vary substantially from 

-viii-
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circuit to circuit, each court of appeals 
shoul::. have the authority to establish its 
own standards, so long as the national 
minimum is satisfied, and to provide pro
cedures for implementation which are par

ticularly suited to local needs. (pp. 103-
OS) 
Opinion writing and publication. The 
Commission recommends that the Federal 
Rules of Appellate Procedure require 
that in every case there be some record, 
how"ever brief and whatever the form, of 
the reasoning which underlies the deci
sion. 

The Commission strongly ellcourages 
the use of memoranda, brief per curiam 
opinions, and other alternatives to the 
traditional, signed opinion in cases 
where they are appropriate. 

The Commission strongly encourages 
a program of selective publication of 
opinions. (pp. 10S-17.) 

S. Central staff. The Commission, recog
nizing the contribution which central 
staff can make to the effective func
tioning of the courts of appeals, recom
mends that Congress provide funds ade
quate for optimal utilization of such 
staff. Duties appropriate for central 
staff include research, preparation of 

memoranda, and the management and moni
toring of appeals to assure that cases 
move toward disposition with minimum 
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delay. Central staff attorneys should 
not draft opinions, nor should they 
screen cases for denial of oral argument. 
To minimize the rislc of undue delegation 

of judicial authority, or even the appear
ance thereof, the published internal 
operating procedures of each court should 

carefully define the responsibilities 
assigned to central staff attorneys. 

(pp. 117-21.) 

III. ACCOMMODATING MOUNTING CASELOADS: 
JUDGESHIPS, JUDGES AND STRUCTURE 

9. Creation of needed ,judgeShips. The crea
tion of additional appellate judgeships 

is the only method of accommodating 
mounting caseloads without introducing 
undesirable structural change or impair
ing the appellate process. Accordingly, 

the Commission recommends that Congress 
create new appellate judgeships wherever 

caseloads require them. 
As the Commission recognized in its 

report on circuit realignment, an appel

late court composed of more than nine 

judgeships loses in efficiency and in 
the collegiality essential to the optimum 

functioning of the judicial process; the 
principles stated in that report should 
guide the Congress in considering circuit 

realignment. (pp. 122-25; 131-32.) 
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A. MANAGING A LARGE CIRCUIT 

10. En banc hearings in large circuits. 

11. 

In order to make possible the effective 
functioning of large circuits, the Com
mission recommends that participation 
in en banc hearings and determinations 
should be limited to the chief judge 
and the eight other active judges of 
the circuit who are senior in commis

sion but not eligible for senior status 
. ' 

subJect to the follO\ving qualifications: 
(a) Judges eligible for senior 

status may continue to participate so 
long as, and to the extent that, the 
total number of participants does not 
exceed nine. 

(b) When the nine-judge en banc 
court becomes a minority of the author
ized judgeships on any court of appeals, 
the method of selecting judges for the 
en banc court should be reconsidered 
by the Congress. 

Regardless of the size of the en 
banc court, all of the active judges of 
the circuit would be eligible to vote 

on whether to grant hearing or rehear-
ing en banc. (pp. 134-38.) 

Amendments to the en banc statute. Sec
tion 46(c) of the Judicial Code should 
be revised to provide that: 

(a) En banc consideration \vould be 
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granted upon the affirmative vote of a 
majority of the active judges of the 
circuit who are not disqualified from 

sitting in the matter, rather than a 
majority of all active judges; ru1d 

(b) Judges \vho sit on a panel 
should not be eligible, for that rea

son alone, to sit on the en banc court 
in the rehearing of the case. (pp. 135; 

138-39.) 

B. ASSURING J1JDGES OF SUPERIOR 
QUALITY IN ADEQUATE NUMBERS 

12. Filling of vacancies. The Executive 
and Legislative branches should act 
expeditiously to fill all judicial 
vacancies. (pp. 139-41.) 

13. Inter-circuit assignments. The proce
dure for making inter-circuit assign
ments of active judges should be sim
plified. While assignments should be 
consistent with needs of the lending 
court, the judiciary should return to 
the simple procedure established by 
Congress: certification of necessity 
by the borrO\ving court and designation 
by the Chief Justice. (pp. 141-42.) 

14. Easing of senior status requirements. 
The requirements for taking senior 
status should be eased; a judge should 
be eligible for retirement when the 
number of years he has served on the 

-xii-

bench, added to his age, equals eighty, 
as long as the judge has served a mini
mum period of ten years and has attained 
age sixty. (pp. 142-44.) 

15. Adequate judicial salaries. Federal 

judicial salaries should be raised to 
a level that \vill make it possible for 

outstrulding individualb to accept appoint

ment to the bench and adequately compen
sate those now serving. (P. 144) 

IV. OTHER RECOMr>1ENDATIONS 

16. Commission on the federal judicial sys 
tern. The Commission recommends that 
Congress consider the desirability of 
creating a standing commission to study 

and to make recommendations with respect 
to problems of the federal courts. 
(pp. 145-46.) 

17. District court judges of high quality 

in adequate numbers. The Commission 
recommends that the Congress assure to 
each of the district courts judges of 
superior quality in sufficient numbers 
and \vi th adequate support facilities, 
not only because of the importance of 
their function, but because of the 
resultant significant impact on the 
work of the appellate courts. 
(pp. 146-47.) 

18. Tenure of chief jUdges. The Judicial 

Code should be amended to provide for 
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a maximum term of seven years for the 
chief judge of a circuit, who \v-ould 
continue to be selected on the basis of 
seniority. (pp. 147-48.) 

19. Selection of the presiding judge of a 
panel. Congress should amend section 
45(b) of the Judicial Code to provide 
that the presiding judge on a panel 
shall be the active judge of the circuit 

who is senior in commission. (P. 148J 
20. Adequate staffing and support. Congress 

should provide adequate staff and sup
port facilities for each of the courts 
of appeals as well as for all of the 
judges. (pp. 148-49.) 

21. Discipline of ,judges. The Commis sion 
recognizes that a mechanism for handling 
allegations of judicial misconduct and 

incapacity is an important matter and 
recommends that Congress turn its atten
tion to this subject. (P. 149.) 

22. Availability of court of appeals docu
ments. The Library of Congress should 

serve as a national depository for 
briefs ill1d other appropriate documents 
in cases in the federal intermediate 
appellate courts. The Library of 
Congress should micro-copy such mater
ials and make them available to the 

public at cost. (pp. 149-50.) 

* * * 

-xiv-

A substantial majority of the Commission 
supports each of the recommendations set 
forth above. We are not, however, of one 

mind on all issues. We have neither sought 
nor achieved unanimity with respect to all 
of our recommendations nor with respect to 
the reasoning underlying them. Though we 

have not attempted to submerge our differ
ences, we have not thought it useful to 

articulate all of them in our report, since 
we are convinced that the larger purpose of 
furthering discussion and debate will be 
adequately served by the recommendations 

that a substantial majority of our member
ship approve. We are, moreover, unanimous 
in our recognition of the serious problems 
presently besetting the federal courts and 
of the need for sustained COnC€Tn to the 

end that appropriate and enduring solutions 
be achieved. 
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I. INTRODUCTION 

Our society imposes great demands upon 
the federal judicial system. History, con
gressional policy, and the preference of 
litigants have all contributed to the grow
ing mass of complex and difficult litiga
tiou in the federal courts. As societal 
needs become more varied and more urgent, 
the courts are inevitably called upon to 
do more. The federal judiciary is asked 
to adjudicate conflicting rights and com
peting demands in areas relatively unknown 
to the law a few short years ago: preser
vation of the environment, occupational 
safety, consumer protection and energy 
conservation. Meanwhile, society right
fully expects that the federal courts 
will attend as always to a wide spec-
trum of traditional concerns. The need 
to protect individual rights and basic 
liberties is no less urgent today than 
yesterday. Litigants continue to present, 
and to expect reasoned resolution of, 
difficult issues affecting the financial 
structure and commercial life of the 
country. The courts must continue to 
meet these obligations even as they 
undertake new obligations imposed upon 
them in response to the needs of the 
contemporary scene. 

-1-



No part of the federal judicial 

system has borne the brunt of these in
creased demands more than the courts of 
appeals. Since 1960 the number of cases 
filed in these courts has increased 321 
percent, while the number of active judges 
authorized by the Congress to hear these 
cases increased only 43 percent. (The 

data are detailed in Appendix C.) The 
experience of the past five years is par
ticularly instructive. Filings increased 
by more than 60 percent, yet not a single 
judgeship was added. Serious backlogs 
might have been expected; instead, median 
time from filing of the complete record to 
disposition was reduced by nearly one-fifth. 

This dramatic increase in judicial pro
ductivity was achieved, in the main, by 
fundamental changes in the process of ad
judication: widespread curtailment of 
oral argument, frequent elimination of 
the judges' conference from the deci
sion-making process, and, in hundreds 
of cases, decision without any indica-
tion of the reasoning impelling the re
sult. These were measures designed to 
cope with what might otherwise have been 
an overwhelming caseload. The goal is 
worthy, the procedures innovative, and 
the efforts prodigious. Yet, many re
sponsible voices have express.ed concern 
that efficiency has been gained at too 
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great a cost to the Overall quality of the 
appellate process. 

That new problems are given to the fe
deral courts for resolution reflects in part 
the nation's confidence in a judicial system 
which has performed so well for so long. To 
maintain that confidence the courts must 

preserve, and must be seen to have preserved, 
the integrity of the process. To do so in 
the face of rising caseloads is no easy 
matter. Creativity in jUdicial admini
stration and dedication to the task of 

judging have made Possible the impressive 
record reflected in the data already pre

I::icnted, but there are limits to what should 
be expected of judicial productivity and 
increased efficiency, and, as has been 
suggested, the limits have already been 
exceeded. 

Solutions are hard to come by. There 
arc those who would deny the right of ap
peal in every case, substituting a dis
cretionary procedure of one variety or 

another. To do so, ho,vever, would fail to 
recognize the widespread and deeply held 

view that any litigant who considers him
self' wronged below is entitled to one ap
peal as of l'ight. Nor will it do, without 

more, simply to add judgeships to burdened 
circuits. Sound institutional considera
tions have counseled restraint in expand-
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ing the number of judgeships, and the judges 
of more than one of these courts have re
fused such relief, preferring to add to 
their own burdens rather than sacrifice 

'!IiI 

qualities of collegiality in the court 
and stability and harmony in the 1m" of 
the circuit. 

In broadest terms, there are two 

alternative approaches to alleviating the 
burdens of the federal appellate system. 
One seeks to accommodate rising caseloads 
by providing the courts of appeals with 
the means of disposing of greater numbers 
of cases. The other seeks to reduce the 
caseloads themselves. 

Congress may indeed restrict access 
to the federal courts; legislation with 
impressive sponsorship, designed to achieve 

° thO to Con-this purpose, is pend1ng at 1S 1me. 
gress has, however, directed that the Com
mission exclude from its deliberations 
issues of district court jurisdiction, 
and we have been obedient to that man-
date. Accordingly, no negative inference 
should be drawn from our silence, either 
with respect to recommendations concern-
ing the abolition of diversity jurisdiction 
or of three-judge district courts, or 
with respect to a wide variety of other 
proposals, which would ease appellate 
burdens by curtailing federal court juris-

-4-

t 

diction. 

We take note of the number of wit
nesses who, mindful of our mandate, neverthe
less urged that our task was made the more 

difficult by the unambiguous limitation thus 
imposed. Yet, it would be wrong to leave 
the impression that limitations on trial 
court jurisdiction are in themselves 
likely to prove an adequate remedy for 
appellate problems, particularly in the 
light of the modest reach of pending 
legislation. Unless change is far more 
sweeping than can now be foreseen, the 
net effect is likely to be little more 

than to slow or to stop the rate of growth. 
At the least, it would appear unwise, for 
planning purposes, to act on the assump-
tion that the caseload will diminish Or 
even that it will cease to grow. We 

should rather plan to provide the courts 

of appeals with a measure of flexibility 
adequate to accommodate whatever addi-

tional demands upon them may be considered 
wise. It would be intolerable if propo-
sals sound on their merits had to be re-
jected solely for lack of capacity in 
the system. 

Problems of process and of vOlume 
are not the only sources of the concern 
which has focused on the federal courts 
of appeals. These Courts have a unique 
role in the governance of the nation; 
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they are charged with declaring and defining 

the national law, subject only to Supreme 
Court review". The mul tiplici ty of such 
courts, however, invites diversity within the 
system, since the Supreme Court alone is avail
able to assure consistency and uniformity, and 
its capacity to do so is limited by the sheer 
volume of adjudications, not to speak of its 
other major tasks. It has been urged upon the 

Commission that inter-circuit conflict and 
disharmony have proliferated to the point 
where "jurisprudential disarray" threatens 
to become "an intolerable legal mess." Where 

differences in legal rules applied by the 
circuits result in unequal treatment of citi

zens with respect to such matters as their 
obligations to pay federal taxes, their duty' 
to bargain collectively or their liability to 

criminal sanctions, solely because of dif
ferences in geography, the circumstance is 
admittedly an unhappy one. Actual conflicts, 

however, are not the measure of the total 
problem; potential conflicts, the persevering 
possibility of differences developing, often 

have a broader impact. The absence of de
finitive decision, equally binding on citi
zens wherever they may be, exacts a price 
whether or not a conflict ultimately de

velops. That price may be years of un
certainty and repetitive litigation, some
times resulting from the unwillingness of a 

government agency to acquiesce in an un
favorable decision, sometimes from the de
sire of citizens to take advantage of the 
absence of a nationally-binding authoritative 
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precedent. These conditions suggest the 
need for change which would increase the 
sys~emls capacity for definitive adjudi
catlon of issues of national law by the 
creation of a new" national court. 

Perhaps because the literature of 
judicial administration has for decades 
been written in the vocabulary of "" crlS1S 
and emergency -- anything less tended 
not to command the attention of those 
with power to effect change -- recent 
statements pointing to the need for a 
new tribunal are couched l"n " "I Slml ar 
terms. The decision to recommend a 
new" national court should not, how

ever, be made to turn on whether pre
sent conditions have reached crisis 
proportions, although in the opinion 
of many a crisis clearly exists. 
A state of emergency should not be 
viewed as a prerequisite to the con
sideration of improvements in the 
federal judicial system. Rather, we 

should ask whether the system is 
operating as well as it could and 
should. 

Our society relies heavily on the 
federal courts and has an interest 
in assuring that its demands be met" 
as effectively and efficiently as 

pos~ible. Are they today being met 
in optimal fashion? Is the present 
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structure of the federal intermediate ap

pellate courts adequate to the needs? 
Might they be better met by the creation 
of a new tribunal? These are questions 
relevant to an understanding of the pro

blems of the federal judiciary as an 
indispensable component of our fBderal 

system of government. 
In recognition of the problems faced 

by the federal courts of appeals, the 

Congress created the Commission on Re
vision of the Federal Court AP~ellate 
System (P. L. 92-489). The Commios

ion 

was given two major assignments, each 
with its own time table. In Phase I, 
the commission was to IIstudy the pre

sent division of the United States 
into the several circuits and to report 
• • • its recommendations for changes 

in the geographical boundaries of the 

circuits as may be most appropriate 
for the expeditious and effective dis

position of judicial business.
1I 

On 
December 18, 1973, the Commission filed 

its report pursuant to that mandate. 
In Phase II, the Commission "as lito 

study the structure and internal pro
cedures of the Federal courts of appeal 

system, and to report • • • its re
commendations for such additional 
changes in structure or internal pro
cedure as may be appropriate for the 
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expeditious and effective disposition of 
the caseload of the Federal courts of 
appeal, consistent with fundamental con
cepts of fairness and due process II 
and under the statute as amended (P.L. 93-' 
420), to file its report by June 21 1975. 
Obedient to that mandate, "re ' Y file this 

report. 
Th~ Commission has held twelve days 

les, a prellml-of hearlllgs in various cit·· . . 

~ary report was widely circulated. The 
Commission has received ideas and opinions 
from the bench and bar of every section 
of the nation. We are greatly indebted 
to the hundreds of individuals and or
ganizations who have contributed to our 

~ork •. Many of their ideas are reflected 
ln thlS final report. 

A SUbstantial majority of the C -. . om 
mlSSlon supports each of th f:) recommenda-
tions in this report W • e are not, how-
ever, of one mind on all issues. We 

h~V~ neither sought nor achieved una
nlmlty with respect to all of our re-
commendations nor with respect to the 
reasoning underlying them. Though we 
have not attempted to SUbmerge our 
differences, we have not thought it 
useful to articulate all of them in 
our report, since we are convinced 

tl~at the larger purpose of furthering 
dlScussion and debate will be ade
quately served by the recommendations 
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that a substantial majority of our mem

bership approve. We are, moreover, 

unanimous in our recognition of t]~e 
serious problems presently besettlng 

d of the need for the federal courts an 
sustained concern to the end that ap
propriate and enduring solutions be 

achieved. 
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II. A NATIONAL COURT OF APPEALS 

The Commission recommends the cre
ation of a new national court of ap-

peals, designed to increase the capacity 
of the federal judicial system for de
finitive adjudication of issues of na
tional law, subject always to Supreme 
Court review. Such a tribunal will help 
assure that differences in legal rules 
applied by the circuits do not result 
in unequal treatment of citizens with 

respect, for example, to their rights under 

the social security laws, their liability to 
criminal sanctions, or their immunity 

from discrimination in employment. It 
will assure consistency and uniformity 
by resolving conflicts between circuits 
after they have developed, and it \vill, 
by anticipating and avoiding possible 
future conflicts, eliminate years of 
repetitive litigation and uncertainty 
as to the state of the federal law. 
It \vill, in short, contribute to that 
stability in the law which makes it 
possible for the courts and the bar 
to serve society more effectively. 

Consistent with its Congress
ional mandate, the Commission has fo
cused its studies on those areas in 
which deficiencies have been demon
strated and for which a more effect
ive and efficient structure can be 
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designed. A close and careful study of the 
considerations discussed below has led to 
the conclusion that a National Court of 
Appeals is needed today, and, if the de
mands of society continue to grow, will be 
indispensable in the years ahead. 

TIlE NEED FOR A NE\v COURT 
Current Capacity: Numbers 

The United States Supreme Court 
is today the only court with the power 
to hand down judgments which constitute 
binding precedents in all state and fe
deral courts. It is charged \vith main
taining a harmonious body of national law 
through its power of review of the judg
ments in cases brought before it by way of 

certiorari and appeal. As the number of 
cases brought to the Supreme Court for 
review has burgeoned, the number dis
posed of on the merits after argument 
has remained relatively constant. Ob
viously, the major variable has been in 
the number of cases not accorded plenary 
review. 

The figures are dramatic. In 1951 

about 1,200 cases were filed in the 
Court. Twenty years later the number 
had tripled to about 3,600. The volume 
continues to rise: in the most recent 
complete term over 4,000 cases were filed. 

-12-

By contrast, as Erwin N. Gris\vold ob
serves, the Court was "hearing about 150 
cases on the merits in 1925· 't , , 1 was hear-
lng about 150 cases on the m 't t , erl s wenty 
flve years ago. It hears about 150 cases 
on the merits today "I Elab t' • ora lng On 
the same pOint, he continues: 

r~el~~ber of
12S

cases argued orally 
was • The number of 

cases argued orally at the 1973 
Term,was 170. But there were a 
conslderable number of occa . 
when two S10ns 
at 'lor more cases were heal'd 

a slng e argument. Thus th 
were approximately 150 oral'ar_ere 

guments, and this number has been 
more or less constant for a numb 
of years. It is in f er 
mum number that t'h C act, the maxi-e ourt can bl:> 
expected to hear on the merits. 2 
The significance of these figures 

is summarized by Griswold as follows: 
• • • Putting it another 
eighteen percent of 'd way, about 
peals and certiorariP)al cahses (ap
the m 't were eard on 
about e~~ s t\venty years ago, while 
heard 0 x percen~ of paid cases were 
Term ~!~ebmerlts during the 1973 
perc~nt of pa~~ame of?the other twelve 

1 cases. •• they 
were ost in the 1973 T : 
cause of inadequate app:I~a~~m~!~a~~ty 
IGr' lswold R t· . Corn L R ' a 10nlng Justice 60 

f · . eVe 355, 339 (1975) I' 
a ootnote Griswold 1 . n 
plains the statistic=naf~czes,and ex-
the 1973 t ,Uslng on erm. 

2Id. 340. 
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to hear cases on a national basis. 3 

The figures discussed above do not 
include summary dispositions of cases \V'ith
in the Court's appeal docket. mlile these 
dispositions are binding on lower courts, 
a dismissal or a summary affirmance with 
bare recitation of result and without ci
tation cannot be considered the equivalent 

of plenary disposition for purposes of 
providing an adequate body of precedents 
on recurring issues of national 1mV'. The 
Court itself has recognized as much. 
Mr. Justice Rehnquist, speaking for the 
Court, observed last year that "obvious
l~ they [summary affirmances] are not of 
the same precedential value as would be an 

opinion of this Court treating the ques
tion on the merits.,,4 More recently the 

Chief Justice in a concurring opinion 
wrote: "When we summarily affirm, without 

opinion, the judgment of a three-judge 
District Court we affirm the judgment but 

not necessarily the reasoning by which 
it was reached." He emphasized that 
"upon fuller consideration of an issue 
under plenary review, the Court has not 

3Id. 341. 

4Edelman v. Jordan, 415 U.S. 651, 671 
(1974). 
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hesitated to discard a 
of summary affirmances 
established. ,,5 

rule which a line 
may appear to have 

. Supreme Court filings may already be 
an lnadequate measure of the 1 rea needs of 
the. country for definitive adjudication of 
natlonal issues. As t' . ne needs lncrease and 

5Fu . sarl v. Steinber 419 (1975) (Burger C J g, . U.S. 379 391-92 
case the dist;ict ~~u~~n~u~rlng? In this 
summary affirmance in T a relled on the 
State Department of L borres v. New York 
(1972). The opinion ~for, 405 U.S. 949 
characterized the dl· t .tthe Supreme Court 
tat· f s rlC court' . t 10n 0 Torres as "pI u ·bl' s ln erpre-
one that we can endorsea "SlThe' but "not 

• e Court stated· 
1?y reading our summar . . . 
ln Torres at it b Y afflrmance 
D. t . s roadest th 

lS rlct Court h . ht ' e 
sion between tha:l~ dened the ten-
our more considere~u[gment and 
disposition f [ plenar~J A 0 a 1971 caseJ 

narrower interpret t· • 
Torres would have b a 10n of 
ate. een appropri-

• • • We do not u d t 
identify th ~ er.ake to 
f t 

e comblnatlon of 
ac ors that J. t·f decision. ~s 1 y the Torres 

th Havlng once decided 
e case summaril to do so . y, we decline 

that the ~f:~~ictW~ onty indicate 
not have felt our should 
undert k' precluded from 
analys~sl~~ a more precise 
that it f Itthe statutory issue 
this e [ empo\"ered to do in 

case. Id. at 388-89 n. 15.J 
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the proportion of cases accorded review 
decreases, the number of filings becomes 
even less likely to reflect the real need 
accurately. Fewer litigants will seek 
review, not necessarily because their cause 
is unimportau+ by traditional criteria, but 

rather because there is so little chance 
of persuading the Court to hear the case. 
Professors Casper and Posner make the point 
effectively in their recently-published 
Study of ~ Supreme Court's Caseload: "[TJhe 

value of filing an application for review 
witn the Supreme Court," they write, "is a 
function of the probability thai; review' will 
be granted, and as that probability declines 
over time due to increases in the number of 
cases filed coupled with the Court's inability 

to increase significantly the number of cases 
it accepts for review, the value of seeking 
review will fall, and, other things being 
equal, the number of cases should decline.,,6 

The implication of this analysis is 
clear. In the words of the authors: "[SJhould 
the Court's caseload level off or even decline 

in the coming years, this would not refute 
the existence of a serious workload problem 
the caseload might simply have become so large 

in relation to the Court's ability to decide 

cases that litigants were discouraged from 

6Casper & Posner, A Study of the Supreme 
Court's Caseload, III Journal of Legal Studies 
339, 361 (1974) 
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seeking review by the low probability of 
obtaining it.,,7 

There is evidence that this phenomenon 
has already had its impact and that the data 
we have discussed may in fact understate the 
problem today. We knO\" that in cases which 
the Solicitor General considered"cert-worthy," 

he has refused to request review because 
of a sensitivity to the Court's workload and 
a concer;n that revie,,, would be jeopardized 
in cases of even greater importance. Simi
larly, private practitioners refer to what 
has been term, the "hidden docket," those 
cases in which counsel chose not to seek 
review only because the probability of a 
decision on the merits is too low to warrant 
the expense. 

The pressure of this increased compe
tition for the attention of the Supreme 
Court is not distributed equally in all 
categories of cases. Understandably, an 
increasing proportion of the Court's deci
sions have involved constitutional issues. 
Since the total number of decisions has 
remained constant, the result is that the 
number dealing with non-constitutional 
issues has been decreasing. Prior to 1960 
the Harvard Law Review reported in 1971 , 

, 

non-constitutional holdings "almost uniformly" 

7Id • 36 2. 

579-038 0 - 75 - 3 
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made up two-thirds to three-quarters of the 
Court's decisions. In more recent years, 
the proportions have almost been reversed: 
constitutional cases have comprised between 
one-half and two-thirds of the Court's plenary 
decisions. 8 Congressional enactments have 

8 In an effort to determine what effect, 
if any, there has been on Supreme Court 
review of state court decisions, we commis
sioned a study by Professor Preble Stolz of 
the University of California School of Law. 
He observed that lithe Supreme Court is far 
less likely than it was 10 or 20 years ago 
to decide a case that started in the state 
courts," and concludes: 

The effect is unmistakable: 
It is not today possible for the 
United States Supreme Court to 
maintain more than token supervi
sion of the resolution of fed
eral law questions in the state 
courts. 

It is, of course, difficult to prove 
this proposition with objective data and 
subjective assessments will differ. For 
this reason we have chosen not to empha
size the probable lack of federal court 
review of state court decisions on federal 
issues. If a new national court is estab
lished, it could and should produce addi
tional review of state court decisions on 
issues of federal law referred to it by 
the Supreme Court of the United States. 
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imposed federal standards in such areas as 
occupational health and safety, protection 
of the environment, product safety, and eco
nomic stabilization, to name but a few. Thus, 
while the scope of federal regulatory legis
lation-- typically including provisions for 

judicial review-- has been steadily broaden
ing, the number of definitive decisions 
interpreting that legislation has been 
diminishing. What this means, in absolute 
figures, is that in each term the Supreme 
Court can be expected to hand down no more 
than 80, and perhaps as few as 55, plenary 

decisions in all areas of federal non-consti
tutional law. The question is whether this 
number of decisions is adequate to meet the 
country's needs for authoritative exposition 
of recurring issues of national law. 

No single conclusion follows inexorably 
from the raw statistics discussed above. 
\Ve do not know the minimum number of cases 
which must be decided each year by a court 

of nationwide authority in order to maintain a 
stable and harmonious law. The data suggest 
either that there were many cases decided 
by the Supreme Court a quarter of a century 
ago which need not have been decided by 

that Court then; or that there are many cases 
deserving decision by a national tribunal 
today \vhich are not being decided in such 
a forum; or that conditions have changed 
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in a way which reduces, rather than increases, 
the proportion of cases which must be decided 
by a national tribunal in order to assure a 

stable, harmonious and authoritative national 
law. 

At the least, the data raise serious 
questions about the future. They provide 
no basis for confidence that the Supreme 
Court can be expected adequately to satisfy 
the need for stability and harmony in the 
national law as the demands continue to 
increase in the decades ahead. 

There are those who suggest that the 
solution lies in persuading the Supreme 
Court to accept a greater number of cases 
each year for decision on the merits. Spe
cifically, it has been urged that the 
Supreme Court increase its capacity for 
decision, particularly with respect to the 
resolution of inter-circuit conflicts, by 
resorting to truncated procedures. Rather 
than acco~d the litigants a full scale hear
ing, the vourt should simply choose, as one 
witness put it, lithe most appealing opinion 

among [those] of the courts of appeals." We 
reject any approach which would call upon 
the Court to increase the number of cases 

decided on the merits without full briefing 
or oral argument. In our view, a solution 
to the lack of capacity should not be sought 
by resort to measures which would adversely 

affect the Court's processes or the public's 
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confidence in them. To do so would be a 
disservice to the judicial system and 
litigants alike; it would incur the risk 
of permanent damage for what may well 
prove the ephemeral benefit of temporary 
relief. 

More basically, we cannot recommend 
any solution \yhich \yould increase the Court's 
burden. There is ample evidence that the 
workload of the Justices is such that they 
are already subject, in the \yords of Mr. 
J"ustice Blackmun, to 11 greater and more con
stant pressure" than busy practitioners or 

hard-working appellate judges, pressure which 
"relents little even during the sununer months.,,9 
The issue is not whether the Justices find 

it possible to keep abreast of present work. 
The evidence is that more than one does so 
by giving up the IInormal extracurricular 
enjoyments of life ll

; six or seven days of 
work a week are not unknown as a regular 
pattern. Whether or not such burdens should 
be vie\yed as an appropriate norm , it hardly 
seems a desirable solution to increase the 
number of cases which the Court should be 
expected to decide. On the contrary, given 
the complexity and significance of the 
issues which only the Supreme Court can 

9Letter of Mr. Justice Blackmun, pub
lished in the Appendix. 
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decide, it may be appropriate to reduce the 
number of cases which the Court must 
decide. Both ~~. Justice White and Mr. Jus
tice Rehnquist have invited consideration 
of this alternative. 10 

It should be empl1asized that the pri

mary focus of our inquiry has not been the 
burden on the Supreme Court. It has rather 
been to determine whether the need for 
definitive declaration of the national law 
in all its facets is being met, and, if 
it is not being met, hmv best to assure 
that it \vill be met. As ~~. Justice 
Rehnquist IJuts it: 

[TJhe desirability of a national 
court of appeals turns not on the 
workload of the Supreme Court but 
rather on the sufficiency of judi
cial capacity \vi thin the federal 
system to review issues of federal 
constitutional and statutory lc;tw. 
While the adoption of the Comm1s
sion 1 s proposal might enable the 
Supreme Court to make so~e chc;tnges 
in the \vay it exercises 1 ts ~ls~re
tionary jurisdiction, the 1?rmC1pal 
objective of the proposal 1S not 
llr~liefll for the Supreme Court but 
"relief ll for litigants wh<:> c;tre left 
at sea by conflicting deC1S10ns on 
questions of federal Imv. ll 

10Rehnquist, Whither the Courts, ,60 A.~.A.J. 
787 (1974); Letter of Mr. White, publ1shed,m 
the Appendix. See also letter <:>f Mr. Just1ce 
Powell, published in the Append1x. 

llLetter of Jr. Justice Rehnquist, pub
lished in the Appendix. 
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At the least it must be clear that we 

cannot seek solutions by requiring the 
Court to assume the added burden of an 

increased caseload. We cannot do so today; 
assuredly, we cannot expect to do so as the 
need increases in the years ahead. 

The Experience of Participants 
in the System 

The perceptions of participants in the 
federal judicial system are valuable in 
assessing the extent to which the present 
structure of the federal courts is adequate 
to meet the needs of the country. Particu
larly significant are the vie\vS of the Jus
tices of the Supreme Court of the United 
States. 

Mr. Justice White is convinced that 

there are cases "which should be decided 
after plenary consideration but which the 
Supreme Court now either declines to review 
or resolves summarily," and that they exist 
in sUbstantial numbers, sufficient lito war
rant the creation of another appellate 

court. ll12 After expressing agreement with Mr. 
Justice White, Mr. Justice Powell adds: 

[TJhe burgeoning caseload of the 
federal courts is not likely to 
diminish, and this Court can 
hardly serve the national appel
late needs of our country as 
adequately today as it could 
when petitions filed here were 

12 
Letter of Mr. Justice White, published 

in the Appendix. 
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about 1,000 per year as con
trasted with the present 4,000 
plus. 13 

Mr. Justice Blackmun has put the matter 
ill another way. He refers to the cases 

"that almost assuredly would have been taken 
twenty years ago, II but which are now denied 

review', and to the "worry" occasioned the 
Justices themselves by the need to deny.14 

The concerns eA-pressed by Justice White, 
Justice Powell, and Justice Blackmun are 
elaborated by Mr. Justice Helmquist: 

. Conflicting view's on ques
tlons of federal Imv remain unre
solved because of the Supreme 
Court I s ul1\villingness, which is 
reflected in the exercise of its 
discretionary jurisdiction each 
year, to undertake to decide more 
than about 150 cases on the merits 
during each Term. This reluctance 
reflects the institutional view 
that thorough and deliberative 
decision-making, and not quantity 
of output, is the Court I s pri.
mary consideration. A generation 
ago, when I was a Imv clerk to 
Justice Jackson, this order of 
priorities imposed no l~:.:trdship to 
litigants. The Supreme Court's 
capacity to decide important 
issues of federal constitutional 
and statutory Imv was adequate 
for the needs of the country. 

13 
Letter of Mr. Justice Powell, pub-

lished in the Appendix. 

14 
Letter of Mr. Justice Blackmun, pub-

lls11ed in the Appendix. 
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I thinl{ the Conunission I s report 
documents the case that the capa
city of this Court is no longer ade
quate for that purpose. WIlile the 
number of unresolved conflicts 
between courts of appeals which 
were not resolved by this Court is 
not numerically large, it is signi
ficant and, I think everyone would 
agree that it is bound to increase. 
Congressional action that would 
constrict this Court's appellate 
jurisdiction and thereby increase 
our ability to resolve direct con
flicts through exercise of our dis
cretionary jurisdiction would 
affect only the immediacy of the 
need for a national court of 
appeals, and not the ul timaff5 
need for expanded capacity. 
A somewhat different problem is under-

scored by the Chief Justice: 

[OJne element of the Court's 
historic function is to give 
binding resolution to impor
tant questions of national 
law. Under present conditions, 
filings have almost tripled in 
the past 20 years; even assum
ing that levels off, the quality 
of the Court's work will be 16 
eroded over a period of time. 
The risk of an erosion of quality must 

be of particular concern at a time when the 
importance of the issues presented to the 

l~Letter of Mr. Justice Rehnquist, pub
lished in the AppendiX. 

l6Letter of the Chief Justice, puItliEhed 
in the Appendix. 
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Supreme Court is undiminished and the vol
ume increased. As the Chief Justice states: 

The changes brought on in the 
20th century and the new social, 
policical, and economic develop
ments have surely not diminished 
the importance of the questions 
presented to the Supreme Court 
and have vastly increased the 
volume of important questions 
which can have an impact of 
great significance on the country.17 

The Chief Justir;e flconclude[s] by saying 
that if no significant changes are made in 
federal jurisdiction, including that of the 

17 
. Id. In 1973, Chief Justice Burger, 
In an address to the American Bar Associa
tion, said: 

The cases presented to district and 
circuit judges in the past few years, 
and consequently those coming to the 
Supreme Court, contrast sharply in 
content and difficulty with those of 
25 or even 10 or 15 years ago. 
Courts have always had IInewll problems 
and difficult problems, but never in 
such profusion as today. Courts are 
being called on to interpret, construe 
and apply hundreds of statutes, some 
loosely dra\Vl1 in terms of desirable 
objectives but without the traditional 
standards and guidelines of earlier 
days. These statutes create important 
claims and rights, and often present 
grave problems affecting the function
ing of state and federal governments. 

Address of the Chief Justice to the American 
Bar Association, Report on the Federal Judi
cial Branch - 1973, reprinted in 59 A.B.A.J. 
1125, 1129 (1973). 
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Supreme Court, the creation of an inter
mediate appellate court in some form will 
be imperative. n18 

The perspective of other participants 
in the system is also instructive. Erwin 
Griswold served as Solicitor General of 
the United States for six cerms of the 
United States Supreme Court, from 1967 

until June 1973. One of his responsibili
ties was to pass on nearly every case in 
which any officer or agency of the Federal 

Government had lost in a lower court and 
wanted to take the case to the Supreme 
Court, either by appeal or by certiorari. 
Reviewing the experience of those six 
terms, Griswold elaborated on the need for 
the Solicitor General to refuse to recom
mend Supreme Court review in a sUbstantial 
number of cases because of the workload 
of the court. There are, he concluded, flat 
least t\venty government cases every year 
which are fully worthy of revie\v by an 
appellate court with national jurisdiction 
and • • • the Government and the legal sys
tem suffer • • • from the lack of authori
tative decisions which would come from 

such revie\v and \vould serve as a guide to 
government agencies and the lower courts. 1I19 

18Letter of the Chief Justice, published 
in the Appendix. 

19Griswold, supra note 1, at 344. 
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This statement, made by one in a unique 
po~ition to observe the flow of cases and 

the trends of the la\y in the federal courts, 
is important evidence that a problem exists. 

Judge Shirley Hufstedler of the Ninth 
Circuit has spoken in even stronger terms. 
The Supreme Court, she observes, "now hears 
fe\yer than 1 per cent of the cases decided 
by the federal courts of appeals." Courts 
of appeals, she continues, "can be nei
ther right nor harmonious 99 per cent of 
the time. One per cent 
patently inadequate.,,20 

on the importance to be 

supervision is 
Views may differ 

attributed to the 
precise percentage of cases receiving 
Supreme Court revie\y. The basis of Judge 

Hufstedler's conclusion is what is most 
significant. As she herself notes, it is 
the experience of adjudicating federal 
cases appealed to a busy court, and the 
"informed intuition" which derives from 
that experience. 

Not all judges may be expected to share 
Judge Hufstedler's views, and indeed there 
is evidence of dissent. It may be, too, 
that the Court of Appeals for the Ninth 
Circuit has been beleaguered more than most. 

But it is indisputable that if the present 
growth pattern should continue, the per
centage of cases accorded review by the 

20Hufstedler, Courtshit and Other Legal 
Arts 60 A.B.A.J. 545, 547 1974). --, 
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Supreme Court will continue to diminish. 
It seems clear that at some point the per
centage of cases accorded review \yill have 
dipped below the minimum necessary for 
effective monitoring of the nation's courts 
on issues of federal statutory and consti
tutional law. 

The Consequences of Inadequate 
Capacity 

The studies of the Commission show four 

major consequences of the failure of the 
federal judicial system to proyide adequate 
cap~ci ty for the declaration of national 

law. In a very real sense, however, each 
of the four is but a different facet of 
the same phenomenon: unnecessary and unde
sirable uncertainty. For the judge, 
uncertainty is the lack of a body of pre
cedents adequate for confident decision; 
for the practitioner, it is a lack of 
stability sufficient to provide predic
tability adequate for effective service to 
clients and society. 

Some uncertainty is, of course, inevi
table. No lawyer steeped in the tradition 
of case-by-case development of the law, or 
sensitive to the inevitable problems of 
applying even a settled rule to a given 
fact situation, would pursue the chimera 

of certainty as an absolute. Moreover, we 
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'vQuld not, if we could, accept certclinty at 
the price of stifling new' wisdom and. needed 
change. Yet, to recognize the inevitability 
of some uncertainty does not require that 
subordination of clarity and stability which 
results in wasteful proliferation of litiga
tion and threatens public as well as private 
interests. A prudent balance must be struck. 

Clarity and stability are, of course, 
conc.lusory terms. It is helpful to identify 

specifically and to describe briefly the 
four major consequences referred to above, 
with fuller treatment in the sections which 
follO\v and in the Appendix to this report. 

First is the unresolved inter-circuit con
flict; t\vO contradictory statements of the 

same rule of national law, each of equal 
force 'vithin specified territorial limits. 
Imposing, as it does, different obligations 
for the payment of taxes, or fo!' environ

mental control, or occupational safety 
standards, by reason of the accident of geo
graphy, the direct conflict is perhaps the 
most visible of the consequences of inade
quate appellate capacity; certainly it is 
the most frequently discussed in the litera

ture. 
A second consequence of inadequate appel

late capacity for definitive decision on a 

national basis is delay, which is significant 

and substantial in terms of its impact. The 
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fact that a conflict is ultimately resolved 
does not eliminate the cost exacted by the 

delay; a fortiori, it cannot mean that the 
system is working in optimal fashion. Reso
lution may come only after years of uncer
tainty, confusion and, inevitably, forum 

shopping by litigants eager to take advantage 
of the situation. Even where the Supreme 
Court acts expeditiously to resolve con
flicts which have been brought to its atten
tion, a decade or more may have passed from 
the time the conflict first began to develop. 

A third consequence of the lack of ade
quate capacity for declaration of national 
law is the burden upon the Supreme Court to 

hear cases otherwise not worthy of its 
resources. The Supreme Court alone can pro
vide definitlve answers on issues which have 
divided the circuits. Although no longer 
convinced that, as the leading authorities 

put it in 1951, " it is required to grant 
certiorari where a conflict exists," the 
existence of a conflict remains an important 
reason for granting plenary review. The 
result is that, each year, the Justices 
hear and consider a number of cases which, 
in terms of their intrinsic importance, 

might well be thought unworthy of the time 
and effort which they demand of the Court. 

Inevitably, opinions will differ as to the 
importance of particular issues and the 
desirability of their resolution by the United 
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States Supreme Court. Issues which some may 
consider trivial 'viII appear to others to be 

quite significant in terms of the Inunan 
values which the Court must be alert to pro
tect. Moreover, as long as the Court remains 
the only tribunal empowered to resolve con

flicts among the circuits or among state 
courts on federal questions, no one would 

fault it for granting review solely for that 
purpose. The elimination of conflict is, in 
itself, &1 important value in our federalism, 

even if the issue is conceded to be rela
tively unimportant in terms of d~velopment 
of national law. The question, however, is 
whether, in light of the other demands placed 

upon the Court, and considering the interests 

of the system as a whole, some issues might 
better be decided by another tribunal empO\v
ered to hand do\VlJ precedents of national 
effect. An alternate forum for r~solving 
conflicts would allow the Supreme Court 
greater freedom to hear, or to refuse to 
hear, such cases, relieved of the pressure 
to adjudicate solely because two courts have 

disagreed. 
Finally, the lack of capacity for defini

tive declaration of the national Imv fre
quently results in uncertainty even though 
a conflict never develops. The possibility 

of conflict, not lrnowing whether a potential 

conflict will mature into an actual conflict, 
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is yet another consequence of our present 
system. In many cases there are years of 
uncertainty dur;ng which hundreds, some
times thousands, of individuals are left 
in doubt as to ,vhat rule 'viII be applied 
to their transactions. Moreover, such uncer
tainty breeds repetitive litigation as (for 
instance) successive taxpayers, or employers, 

or producers litigate the identical issue in 
circuit after circuit, encouraged by the hope 
of developing a conflict. Whether or not 
thetr hope is ever realized, the relitigation 
is costly both to their adversaries and to 
the system as a whole. By the same token, the 
United States frequently persists in enforc

ing a policy despite adverse rulings in sev
eral circuits, not only in tax cases, but 
also in other areas of federal regulation. 

A caveat is in ord.er. There are some 
issues as to which IIsuccessive considerations 

by several courts, each re-evaluating and 
building upon the preceding decisions ll ,viII 
improve the quality of adjudication. As to 
these, there may be reason to avoid premature 
adjudication by a tribunal \vhose decisions 
are nationally binding. In discussing the 
consequences of inadequate capacitJ' we do 
not speak of such cases. We speak here of 
those cases as to which, to borrow Erwin 
Griswold 1 s words, tithe gain from maturation 
of thought from letting the matter simmer for 
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a\vhile is not nearly as great as the hann 
which comes from years of uncertainty. It In 
s~ort, we have endeavored throughout to put 
to one side cases in which delayed adjudi
cation is appropriate; we would not sacri

fice the quality of either process or 
product for speed or for the appearance of 

efficiency. HO\vever, we find no value in a 
system which fosters prolonged uncertainty 
and delay because the design of the system 
cannot accommodate more rapid resolution. 

The focus of the preceding discuss~0n 
has been on conflicts, both real and poten
tial, with respect to a rule of law. Even 
where there is neither disagreement nor uncer
tainty about the governing rule of law, in 

some situations litigation will continue to 
arise, focusing instead on whether the facts 
put a case on one side of the line or the 
other. In such situations, the greater the 
number of nationally authoritative decisions 
pricking out the contours of a rule, speci
fying whether it does or does not apply to 
the facts of a particular record, the easier 
it is to achieve predictability and consis
tency throughout the country in still other 

factual settings. 
The problem has been particularly acute 

in the field of patent lmv. The Commission IS 

consultants, Professor James B. Gambrell of 
New York University and Donald R. Dunner, Esq., 

confirmed what has long been asserted: the 
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perceived disparity in results in different 
circuits leads to \videspread forum shopping. 
II [M]ad and undignified races," Judge Henry 
Friendly describes them, IIbetween a patentee 
who wishes to sue for infringement in one 
circuit believed to be benign toward patents, 
and a user who wants to obtain a declaration 
of invalidity or non-infringement in one 
believed to be hostile to them. 1I21 

Such forum shopping, write ~rofessor 
Gambrell and Mr. Dunner, 11 demeans the entire 
judicial process and the patent system as 
well. II At the root of the problem, in their 
vie\v, is the IIlack of guidance and moni tor
ing by a single court whose judgments are 
nationally binding." The Supreme Court has 
set, and can be expected to continue to set, 
national policy in the area of patent lmv as 
in other areas of federal lmv. However, the 
Court should not be expected to perfonn a 
monitoring function on a continuing basis in 

this complex field. The additional appellate 
capacity for nationally binding decisions 
which a national court of appeals \vould pro
vide can be expected to fulfill this function. 

A final point. In a number of the 
cases set forth in the Appendix, Supreme 
Court review was not sought at all, or \vas 
sought only at an early point in the development 

21H• Friendly, Federal Jurisdiction: A 
General View 155 (1973). 
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of inter-circuit differences. A litigant's 
failure to seek Supreme Court review", how"
ever, does not indicate that a national re
solution may not have been desired or desir
able. The stakes for anyone litigant may 
not have justified pursuing a case beyond 
the first level of appeal. Counsel may have 
concluded that the chance of obtaining 

Supreme Court review was too small to be 
\vorth the expense of filing a petition of 
certiorari. The prospect of further delay 
in the resolution of the particular contro
versy may have loomed large. The persever
ing uncertainty with respect to the venue 
provisions governing a corporate plaintiff 

is one example. 22 Today, there is no alter
native to Supreme Court review, but under 
the transfer provision of the Commission's 
national court proposal, it would be possible, 
in an appropriate case, to obtain a deiinj
tive resolution without requiring the parties 

to litigate in three levels of courts. This 
provision would thus permit the federal sys

tem to rrovide final answers to issues that 
are recurring and that affect numerous cases, 
yet are not of sufficient significance in 
anyone case to induce the losing litigant 

to seek a second level of review. 

22See discussion in Appendix at A- 36 through 
A- 37. 

These, in broad outline, are the major 
consequences of inadequate capacity for 
definitive declaration of the national law 

in the present system. A more detailed con
sideration of the Commission's studies and 
conclusions follows. 

Inter-circuit Conflicts 

The need for additional appellate capa
city to maintain the national law is most 

starkly manifested by the existence of unre
solved conflicts between different courts of 
appeals (or bet\veen a court of appeals and a 
state court or between state courts) on an 

issue o.f federal law. Often the conflicts 
are direct and frontal, arising because two 

or more courts have come to opposite conclu

sions in cases which cannot be distinguished. 
Less direct conflicts, however, can also pro
duce uncertainty and confusion in the national 
law. The term conflict is IIshorthand,1I a 
federal judge wrote to the Commission. It 
IIshould include SUbstantial divergences in 
approach to a common legal problem as \vell 
as outright conflict of holding. 1I Such 
divergences have also been termed IIside

s\vipes, II and it is clear that they exist in 

substantial numbers, and are often of great 
practical importance. 

The resolution of inter-circuit con
flicts is widely regarded as a primary func

tion of our one national court, and it was not 
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so long ago that the leading treatise on the 

jurisdiction of the Supreme Court could 
declare unequivocally that ",here there is a 
direct conflict between two courts of appeals 
on an issue of federal Imv, II the Supreme 

Court grants certiorari as of course, and 
irrespective of the importrulce of the ques
tion of 'lmv involved. II If a substantial num

ber of conflicts are not being resolved by 
the Supreme Court today because of the press 
of more urgent business, that fact would 
provide a strong argument for the creation 
of a ne\v tribunal with the judicial capacity 

and authority to fill the vacuum. 
In June 1974, the Commission launched a 

major project to determine the extent to 
which the Supreme Court is denying review 
despite the existence of a conflict. Pro
fessor Floyd Feeney, of the University of 
California at Davis, agreed to undertake the 

project for us. 
The study encompassed approximately two

thirds of all paid applications for revie\v 
in the 1971 and 1972 terms, including botll 

petitions for certiorari and appeals sum
marily disposed of. Considering only cases 
denied revie\v, Professor Feeney found the 

number of direct conflicts -- those "in which 
the d.ecisions deal with the same explicit 
po.mt and reach contradictory results II --

to be about five percent of the total sample 

studied, 98 in all. Taking the ratio of 
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conflicts to not-argued cases in the cases 
reviewed, and applying it to the number of 
not-argued cases in the 1971 and 1972 terms, 
between 65 and 70 direct conflicts per term 
could be projected. If the ratio is applied 
to the 1973 term, Professor Feeney states, 
the number of direct conflicts would be 77. 
To put this figure in perspective, we note 
that it is about one-half of the total num
ber of cases given plenary consideration by 
the Supreme Court each term. 

The figure:; remain impressive even when 
duplicate issues, cases resolved at the 

time review is denied, and serious proce
dural problems are taken into account. The 
total number of projected conflicts is then 

45 per year, based on the 1971 caseload, or 
48 per year, based on the 1972 caseload. 
If \ve apply the same ratios to the number of 
direct con~licts projected for the 1973 

term, the total is 55 or 56 -- the equiva
lent of about one-third of the number of 
cases given plenary consideration each term. 

Some witnesses at Commission hearings 
have suggested that the data on conflicts 
are heavily \veighted by constitutional 
issues which the Supreme Court Justices 

felt were not yet ripe for definitive adjudi
cation. In fact, fewer than half of the 

actual direct conflicts studies by Professor 
Feeney involved constitutional issues. What 
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is more si~nificant, when Professor Feeney 

studied the persistence of conflicts he 
found that conflicts on constitutional issues 

were much more likely to be resolved than 
.those involving btatutory or other issues. 
Specifically, about one-half of the consti
tutional conflicts in the sample of cases 
denied review" had been resolved at the time 
of the study, \vhile less than one-fifth of 

the conflicts on non-constitutional issues 
had been resolved. 

Moreover, the proportion of conflicts 

that were duplicated in the sample, or were 
resolved at the time of denial of certiorari, 
or arose in cases with serious procedural 

problems, was much higher among the consti
tutional cases than among other cases. Spe
cifically , although statutory and other nOll-

constitutional issues constituted little more 
than one-half of the total number of direct 
conflicts found (5496), they constituted almost 
exactly t\vo-thirds of the total number when 
duplications, issues resolved at the outset, 
and serious procedural problems are taken 

into account. Thus, if we take the ratio 
derived from the actual figures revealed by 
the sample, and apply it to the projections, 
\ve find that the number of direct non-con

stitutional conflicts not duplicated, not 
resolved at the outset,) and \vithout serious 
procedural problems would be 30 in the 1971 

term, 32 in the 1972 t'erm, and 36 in the 

1973 term. 
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In the time available, Professor Feeney 
was able to review some but not all of the 
Ifstrong partial conflicts II verified _by his 

student associates. He estimates that there 
\vould be about 50 strong partial conflicts 

per term in the cases denied revie\v, in addi
tion to the direct conflicts. (The figures 
are 47 for the 1971 term and 50 fur the 1972 
term.) 

The significance of these strong partial 
conflicts as indicators of uncertainty in 

the national law should not be minimized, as 
some of the examples cited by Professor 
Feeney ,viII demonstrate. If one takes the 
strong partial conflicts -- either 47 or 50 

-- and reduces them to take account of dup
lications, immediate resolution, and serious 
procedural problems, and if one assumes the 

srume proportion of non-constitutional issues 
as in the direct conflicts, the total nmnber 

of non-constitutional strong partial conflicts 
remaining in cases denied revie\v \vonld be be
tween about 22 to 24 per term. Adding these 
to the direct conflicts in the same category 
(1. e., non-constitutional, not duplicated, 
not resolved at the outset and without seri
ous problems), the total '",ould be bet\veen 

50 and 60 per term. Professor Feeney also 
found a sUbstantial munber of conflicts 

which he characterized as "weak partial con
flictsll; none of these have been included 
in these projections. 
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Crucial to evaluating the significance 
of inter-circuit conflicts is the expecta
tion level of the observer. Hmv much con
flict should be tolerated? At what point 
do we consider the national law to be in a 

state of disarray? For instance, if one 
studies the existence of conflicts with a 
view to inquiring whether the Supreme Court 
has been justified in repeatedly denying 
revie\v, it may be appropriate to apply an 

exceedingly rigorous standard to the defini
tion of conflict. Only the direct, undis
tinguishable case of conflict need command 
the attention of the Court, at least if the 
issues presented do not appear for other rea
sons to be of great national interest. Yet, 

if the same cases are examined from a differ
ent point of view, not for the purpose of in
quiring whether the Supreme Court is fulfill
ing the obligations it assumed \vhen it sought 
the power of discretionary review, but rather 
for the purpose of ascertaining whether a 
taxpayer in Georgia \vill in fact be treated 
differently from one in Oregon, the defini

tion of conflict might appropriately be a 
broad one. 

The point is \vell illustrated in a debate 

in the literature which began with the publi
cation by Robert Stern of an article entitled 
Denial of Certiorari Despite a Conflict,23 

23Stern, Denial of Certiorari Despite a 
Conflict, 66 Harv. L. Rev. 465 (1953). 
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the first to point out what subsequently 
became \vell known, that the Court was deny
ing certiorari despite the existence of a 

conflict. In it he described seven cases in 
which certiorari \vas denied despite the fact 

that there was an acknowledged conflict among 
the circuits. Ed\vard and Sheila Roehner 
responded with an article in which they 

denied that a conflict existed in the cases 
listed by Mr. Stern. 24 To illustrate, the 
Roehners did not find a conflict to exist 

when two circui.ts interpreted the identical 
statutory language differently, because the 
t\vO circuits \vere interpreting different pro
visions of the same statute. Nor did they 

find a conflict when two circuits disagreed 
over \vhether the choice of a method of com
putation of income for excess profits tax 

purposes was an election to compute corpora
tion surtax net income by the same method, 

because the taxpayers had made their elections 
under different subsections. The Roehners 
recognized that IIthere is a disturbing con
flict in principle between the two cases at 
which the tax practitioner cannot blink 11

25 , 

24 
Roehner & Roehner, Certiorari - \{hat 

is a Conflict Bet\veen Circuits?, 20 U. Chi. 
L. Rev. 656 (1953). 

25Id • 662. 
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but this alone, in their vie\v, did not create 
an inter-circuit conflict. 

Dissents from the Denial of Certiorari 

On October 21, 1974, the Supreme Court 

denied certiorari in Bailey ~. Weinberger, 

419 U.S. 953 (1974), a case raising an issue 
of the revimvability of certain agency deci

sions involving Social Security benefits. 
Three Justices dissented from the denial of 

certiorari. Justice White, \vriting for him
self and Justices Douglas and Stewart stated: 

It is a prime function of 
this Court's certiorari 
jurisdiction to resolve pre
cisely the kind of conflict 
here presented • • • • Per
haps the state of our docket 
will not permit us to 
resolve all disagreements 
between courts of appeals 
or between federal and state 
courts, and perhaps we must 
tolerate the fact that in 
some instances enforcement 
of federal Imv in one area of 
the country differs from its 
enforcement in another. 
These situations, it is hoped, 
will be few and far between. 

This statement by three of the Justices, 
implying that the state of the Court's docket 

has made it impossible for the Court fully 
to perform one of its Ilprime function[sJlI -

that of resolving inter-circuit conflicts -
reflects a certain concern over the inability 

of the Court to maintain a coherent, consis-
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26 tent body of national Imv. It suggested 
to the Commission the desirability of a 
detailed study of dissents from the denial 
of certiorario Such a study, seeking to 
ascertain the number of such dissents, the 
reasons given, and the extent to which the 
dissents bear upon the need for additional 
appellate capacity to maintain the national 
law, was conducted by the Commission staff. 
The results, reported in detail in the 
Appendix, are summarized briefly here. 

Preliminarily, we note that our study 
focused in major part on the four score 
cases in the 1972 and 1973 terms in which 
one or more Justices felt impelled not only 

to record his dissent from the denial of 
certiorari, but also to \vrite aJl opinion 
explaining his reasons for believing that 
revie\v should have been granted. There are 
literally hundreds of other cases in the 
t\vO most recent terms alone in which one or 
more Justices noted a dissent but did not 

\vrite an opinion. Even the noted dissents, 
however, do not fully measure the volume of 

26See also Alligator Co., Inc. v. La 
Chemise Lacoste, 95 S.Ct. 1666, 1667 (1975) 
(White, J., joined by Blackmun and Pedell, 
JJ., dissenting) which concludes: 

I would grant certiorari in 
this case to resolve the con
flict among the circuits. 

and Demarrias v. Poitra, 95 S.Ct. 1664 (1975) 
(White, J., dissenting). 
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cases which, in the judgment of one of the 
Justices, were appropriate for national deci
sion. Some Justices are reluctant to note 

a dissent under any circumstances; others 
may be reluctant to note a dissent unless 
they are prepared to ,vrite or to join an 

opinion. In this regard, it is significant 
that, as Justice Brennan has informed us,27 

approximately 30 percent of all cases dock

eted annually -- more than 1,100 in the 1972 
term -- are thought by at least one JUI:;tice 
to be ,,,orthy of discussion at conference. 
We learn also that of the cases granted 
review in the 1972 term, "approximately 60 
percent received the votes of only four or 
five of the Justices. In only 9 percent of 
the granted cases were the Justices unani
mous in the vie,,, that plenary consideration 
was warranted." 28 It ,,,ould be surprising 
if unanimity was the usual pattern when the 
Court denied revie,,, in those cases deemed 
worthy of discussion at conference, even if 
the dissents are not always recorded pub
licly. Moreover, the absence of dissent 

27Brennan, The National Court of Appeals: 
Another Dissent, 40 U. Chi. L. Rev. 473, 479 
(1973) • 

28Id • 481. 
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provides no affirmative evidence that the 
Justices are satisfied that the federal 
judicial system as presently structured is 
adequate to assure consistency and uni

formity in the national 1m". All of these 
decisions are made against the background 
of an awareness of the Court's limited 
capacity for plenary adjudication, and must 
be considered to reflect a judgment based 
on a comparative, rather than an dbsolute 
scale. 

In short, we believe that the dissents 
accompanied by opinions represent no more 
than a small sample of a larger whole. It 
seems likely that there are a substantial 

number of cases in which the denial of revie,,, 
is motivated in whole or in part by a judg
ment -- perhaps not fully articulated __ 

that, given the limited number of cases which 
the Court can decide, the importance to the 
nation of resolving a particular case simply 

does not rise to a level high enough to jus
tify plenary consideration. 

Turning first to the statistics, we 
find that the number of noted dissents 

from the denial of plenary review increased 
threefold during the four most recent com
plete terms of the Court. Compared with the 
figures of a generation ago, the increase 

is even more striking. Much of the increase 

is attributable to a single Justice, but, as 

the detailed analysis in the Appendix indicates, 
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this hardly explains the general phenomenon. 
Perhaps even more significant is the increase 
in dissents expressed in a written opinion 
rather than by simple notation. We recog

nize, of course, that conclusions from these 
data must be drawn with great care. Many 
reasons may lie behind the decision of the 
Court to deny review, and it can never be 

clear in any given case that the Just~ces 
voting againi:5t review· do so out of a concern 
for the size of their docket. It may well 
be too that the attitude of the Justices 

tmvards recording their dissents from deni
als, whether by notation or opinion, has 
changed over the years, with the result that 
only the publicity, not the frequency, of 

dissents has risen. 
Analysis of the dissenting opinions, 

however, suggests that whatever the force". 
of these other considerations, the dissents 
do point to a need for additional appellate 
capacity_ Sixty percent of the dissenting 
opinions handed dmvn in the 1972 and 1973 
terms stated that a national decision was 
needed for one or more of the following 
reasons: (1) the existence of conflicts 
among the lower courts on issues of national 
Imv; (2) the existence of conflicts \dth 
Supreme Court decisions; (3) the existence 
of important questions for decision; and 

(4) the existence of statutory questions 
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appropriate for definitive resolution. TIlE::: 
cumulative effect of these opinions urging 
review for reasons iInplicating the institu
tional role of a national court supports 
the hypothesis, suggested initially hy the 
statistics, that the maintenance of national 
Imv could be significantly furthered if the 
federal appellate system included another 
tribunal \vi th power to hand down decisions 
of nationally binding effect. 

Further Studies: Relitigation, 
Uncertainty and Nare Conflicts 

The three remaining sections of the 
Appendix contain .(1) analysis of and 
excerpts from reports by t.he Commission's 
consultants on the frequency with which pri
vate practitioners in four areas of the Imv 
and general counsels of the federal adminis
trative agencies have encountered conflicts, 
unsettled issues, and delays in the resolu
tion of questions of federal Imv; (2) a 
study of relitigation as government policy: 
a consideration of the extent to which the 
federal government relitigates an issue not
withstanding one or more adverse decisions; 
and (3) a presentation of cases which have 
come to the Commission's attention either 
from the staff or from outside sources and which 
illustrate the presence of delay, uncertainty, 

and conflict in the present appellate system. 

These materials provide significant and 
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sUhstantial evidence of the need for improve
ment in the system. Many of the attorneys 
surveyed expressed, with good reason, their 
general satisfaction with the overall func
tioning of the appellate system. But they 

pointed to seriolls deficiencies and demon

strated that there are both considerable need 
and potential for improvement. This much 

these sections of the Appendix, alone and in 
support of each other, malce clear. There 
is, after all, no reason for the system to 
tolerate infirmities whi,ch can be cured wi th
out adverse side effect. The overall impact 

of the sources now to be discussed indicates 
that conflicts, uncertainties, and delays 

in the resolution of questions of federal la\v 
characterize the system to a far greater 

extent than is desirable, or than should be 
allowed to continue. 

It is useful to consider a few cases 
taken from the Appendix, each of which illus
trates one or more of the consequences \vhich 
may result from the absence of a nationally 
binding decision. 

1. Recovery by third parties under the 
Federal Tort Claims Act. 29 The issue is \vhe
ther the exclusive remedy provision of the 

29S d' .. A ee 1SCUSS10n 1n ppendix at A-12 
through A-13. 
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Federal Employee's Compensation Act bars the 
claim of a third party under the Federal Tort 
Claims Act for indemnity or contribution 
against the f"ederal Government for damages 
paid to an injured government employee. Two 
1963 decisions of the Supreme Court have given 

rise to what one court calls "hopeless con
flict" among the lower federal courts. At 
least four circuits have now held that recovery 
is precluded; a 1969 Fourth Circuit decision 
holds otheY'\vise. The issue has been unre
solved for ten years, with at least one 
denial of certiorari since the conflict arose, 
and it was the subject of a detailed Third 
Circuit opinion in 1974. 

2. Jurisdiction over plaintiff's claim 
against a third-party defendant. 30 The issue 

is \vhether an independent basis of jurisdic
tion is necessary to support a plaintiff's 
assertion of a claim against a third-party 
defendant who has been impleaded under Fed. 
R. Civ. P. 14(a), or whether such a claim is 
within the ancillary jurisdiction of the 
court. This question has been litigated in 
at least three circuits and in numerous 
district courts since 1950. \Vhile every 
court of appeals \vhich has considered the 
issue has held that an independent basis of 
jurisdiction is required, the question remains 

30See discussion in Appendix at A-42 
through A-43 • 
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the subject of widespread litigation. As 
one judge stated in 1971, tlthere is still 
much disagreement on this pointlt among the 

district courts. Moreover, because of the 
strong policy considerations in favor of 
avoiding tlmultiplicity of suits and piece
meal litigation, Ir the corrunentators have 

argued forcefully against requiring an 
independent basis of jurisdiction, and have 

called for re-examination of the issue by 
the courts. Continued litigation can there
fore be expected. 

3. Non-obviousness as jury question in 
patent validity case. 31 The validity of a 
patent depends on several components, includ
ing novelty, utility, and non-obviousness 
(invention). The first two are customarily 
held to present issues of fact. However, the 
circuits are divided on whether the element 
of non-obviousness is a factual question that 
may be submitted to a jury, or an issue of 
law to be decided by the judge alone. The 
question turns in large part on the proper 
interpretation of the relev,ant Supreme Court 

decisions. At least three circuits have held 
that non-obviousness is an issue of law, 
while the Tenth Circuit has adhered to its 
vimv that non-obviousness is a factual question. 

31See discussion in Appendix at A-40 
through A-41. 
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The issue is litigated frequently, as a 
review of the decisions in a recent Fifth 
Circuit opinion makes clear. In the most 
recent Tenth Circuit case, in which the 
court acknow'ledged the conflict, the Supreme 
Court denied certiorari. Justice Douglas, 
in an opinion dissenting from the denial, 
took note of the differing views among the 
circuits. 

4. Jurisdiction of bankruptcy court to 
require telephone company to provide con
tinued service to debtor. 32 Under the Bank
ruptcy Act, the district court sitting in 
bankruptcy has surrunary jurisdiction over prop

erty that is in the possession of the debtor 
or his trustee. The issue is whether the 
right to use a telephone number constitutes 
lIpossessionlt of that number. If it does, the 

bankruptcy court, in a surrunary proceeding, may 
enter an injunction compelling the telephone 
company to provide continued service to the 
debtor. In 1961, the Second Circuit held 
that the right to use a telephone number 
does not constitute possession of that number, 
so that the bankruptcy court did not have 
swmnary jurisdiction of the dispute betw'een 
the debtor and the telephone company. This 
decision was followed by the Ninth Circuit 

in 1971. In 1975, the Fifth Circuit, not
ing that the t\vO earlier decisions lI are 
extremely brief discussions of the issue,1t 

32S d' , 'A d' t ee ~Scuss10n 1n ppen 1X a A-39 
through A-40. 
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concluded that IIthey should not be follO\ved, II 

and up:1eld the summary jurisdiction of the 
bankruptcy court. A recurring issue thus 
remains unsettled and subject to further liti

gation in the lower courts, 15 years after 

the first appellate decision. 

5. Valuation of mutual fund shares in 

decedent's estate. 33 A pair of Treasury 
Hegulations issued in 1963 ruled that mutual 
fund shares in a decedent's estate should be 

valued, for estate and gift tax purposes, at 
the public offering or lIasked ll price at the 
date of death, rather than at the redemption 
or IIbid" price. The validity of the regu
lations was tested in the Ta:iC Court, four 
courts of appeals, and a district court i11 

yet a fifth circuit. The first two circuits 

to pass upon the issue held the regulations 

to be valid~ and the Supreme Court denied 
certiorari in one of the cases. Thereafter, 
t\vO other circuits held the regulations invalid, 
and the Supreme Court Ifgranted the Government 

petition for certiorari • • • because of 
the conflict among the circuits." Ten 
year::) after the regulations had been promul
gated, the Supreme Court held that they were 
not valid, and that mutual fund shares should 

be valued for estate tax purposes at the 

redemption price. In the interim, as Erwin 

33See discussion in Appendix at A-24 
through A-26. 
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Griswold put it j If thousands of cases [were] 
held in abeyance, and much bootless adminis

trative conference and litigation • • • 

engendered." 

6. Priority of payment for \vithholding 
taxes under Bankruptcy Act. 34 Section 64(a) 
of the Bankruptcy Act governs the priorities 
to be accorded the debts of a bankrupt. The 

issue is the priority to be given to with
holding taxes on pre-bankruptcy wage claims, 
against a bankrupt employer. "The choice 

lies between the first priority (costs and 
expenses of administration), ••• the second 
priority (\vages and conunissions, limited as 

the statute specifies), ••• the fourth 
priority (, taxes which became legally due 

and owing by the bankrupt'), ••• and no 
priority at all." In 1947 the Eighth Circuit 
held that withholding taxes were to be given 
first priority. In the succeeding years the 
issue arose in at least three other circuits, 
wi th one follO\ving the Eighth in holding that 

the taxes were entitled to first priority, 
one holding for the second priority, and one 
holding for the fourth priority. In 1974 
the Supreme Court granted certiorari, "pri
marily because the circuits [ were] in disarray" 
on the issue, and held that the taxes were 
entitled to second priority. Thus the issue 

34S d' ., A d' ee 1SCUSS10n 1n ppen 1X at A-26 
through A-27. 
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was settled -- after more than 25 years of 

appellate litigation. 
We should ponder seriously the cost to 

litigants and courts when narrow, technical 
questions take six to ten years for resolu
tion. \ve should certainly consider al terna

tives to present patterns when the period 

is two to four times that long. 
Another recent example concerns the tax 

treatment of insiders who are obliged to dis

gorge shorts\ving profits realized in viola
tion of the Securities and Exchange Act of 
1934. 35 Specifically, the question concerns 
the deductibility of such payments as ordinary 

and necessary business expenses. Five years 
have passed; three circuits have spol<:en; and 

the issue is not yet determined. 
A further example is provided by a 

36 
recent case on net operating loss carrybacks, 

characterized by Griswold in the following 

terms: 
This is another case of no 
world shaking importance, 
clearly not \vorthy of the 
time of the Supreme Court. 
Yet, it is a recurring 
question, and is one which 
should be settled quickly 
on a national basis. 

35See discussion in Appendix atA-32 
through A-34. 

36See discussion in Appendix at A -143 
through A-145. 
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The decision of the 'l'ax Court 
in Chartier Real Estate Co., 
52 T.C. 346, \vas rendered in 
1969, more than five years ago. 
It was affirmed by the First 
Circuit in 428 F.2d 474 on 
May 29, 1970. It will, in all 
likelihood, be a full five 
years after that date before 
the matter can be decided by 
the Supreme Court -- and it 
still is not worthy of the 
time and energy of the Supreme 
Court. All in all, I think it 
is a g90r way to run a rail
road .. 
The American Bar Association House of 

Delegates, in a February 1974 resolution 
calling for creation of a new national court, 
recognized the problem and pointed to the 
ne·ed for Itprompt resolution of legal issues 
of national concern which the Supreme Court 

lacks the time to deal 'vI th. 11 As we have 
already emphasized, the need is not limited 
to situations of actual conflict. Issues 
may become pressing, and require national 
ans\vers long before circuit disagreements 
have arisen. 

Some have attempted to identify the kinds 

of issues which particularly deserve early 
decision on a national basis. There is need, 
one jurist wrote the Commission, !lto provide 

an early authoritative national ruling on 

37Griswold's prediction has been proved 
correct. Certiorari ,vas granted, 95 S.Ct. 1443 
(1975) and the case 'viII be heard late in 
1975 or early in 1976. 
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matters that will affect nationwide plan

ning of resources -- by government 
agencies, private institutions or both.1I A 
possible example ,,,as provided by attorneys 
for the Environmental Protection Agency who 

were interviewed by Professors David P. 

Currie of the University of Chicago, and 
Frank 1. Goodman of the University of Penn

sylvania in connection with a study author
ized by the Commission. The attorneys 
expressed concern about the uncertainty 
engendered by conflicting court of appeals 

decisions on the basic procedures the 
agency must 1'0110\" in passing upon state 

implementation plans. 
The problems under consideration can be 

attributed in part to the litigation poli
cies of the United States Government. Profes

sor Paul Carrington of the University of 
Michigan, who conducted an empirical study 
of appeals by the United States in civil 
cases, described the views of the Government 

concerning what is, and what is not, an 
38 

authoritative ruling. He wrote: 
The United States does not 
regard a decision of the 
United States Court of Appeals 
as authoritative in the tra
ditional common law sense. It 

38Carrington, United Stat~s ~ppeals in 
Civil Cases: A Field and Statlstlcal Stud, 
11 Hous L. Rev. 1101 1974. 
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is quite prepared to continue 
to litigate in other circuits 
a question that has been 
resolved in only one; even in 
the same circuit, the United 
States may be willing to reliti
gate an issue if minor factual 
distinctions can be made bet,,,een 
the pending matter and the pre
ceeding decision. It appears 
to be the house rule of the 
Justice Department that three 
unanimous Courts of Appeals 
decisions are sufficient to 
establish authoritatively that 
a government position is wrong. 
It should be observed that under the Jus

tice Department's house rule three adverse 
rulings by courts of appeals do not necessarily 
suffice to constitute an authoritative ruling 
in which the Department will acquiesce. The 
rule as stated requires unanimity on the part 
of each panel. Obviously, a conflict may 
never develop and yet the repetitive litiga
tion will continue. 

A particularly striking example is 
a recent case in which the NLRB lost sw.=:
cessively in five circuits, only to suc.::eed, 
at long last, in creating a conflict on the 

39 sixth try. That the sequence may be repeated 
in reverse when private parties litigatE': and 
relitigate in the hope of finding a hospitable 
forum compounds rather than mitigates the loss 
involved. 

Some witnesses before the Commission 

39See discussion in Appendix at A-l47 
through A-148. 
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urged that this problem be dealt with by 
limiting the Government's right to reliti
gate an issue after a certain number of 
defeats. The Commission concluded, however, 

that it \vould not be wise to recommend that 
the Government be penalized for not seeking, 

or not obtaining, a definitive decision 
when the appellate system lacks the capacity 

to provide it. The solution is rather to 

increase the capacity, and this, in our 

view, requires a new court. 
Reference has already been made to the 

surveys of private practitioners and govern
ment general counsels. We do not propose to 

recapitulate or to condense all of the 
material in the Appendix. However, several 
responses to the questions put by our consult

ants merit mention. A Los Angeles practi
ti0l1er, commenting on a conflict bet\veen a 

Second Circuit decision on the one hand and 
the view of the Tax Court on the other, 

observes: 
The result is that a routine, 
garden-variety business trans
action, the incorporation of 
a cash basis business, is 
plagued by significant tax 
uncertainties. 
A second respondent, this one from Wash-

ington, D. C., comments on the problem 
created when competing firms in a single 
industry receive different tax treatment 
because they are situated in different circuits: 
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Because our practice involves 
representation of a number of 
clients in the same industry 
we frequently feel it is unf~ir 
where similarly situated cli
ents receive different treat
~ent b~cause the court of appeals 
ln thelr Circuit is not inclined 
to follow the decision or line 
of . re~soning of another Circu:i.t. 
ThlS lS particularly bothersome 
on "industry" types of issues 
because the same set of facts 
and circumstances generally sur
round the legal issue when it 
applie~ to.a whole industry 
resultlng ln unfairness, unnec
essary and ?ostly litigation, 
and a certaln amount of cJ.isrespect 
of the courts. 
The Judge Advocate General of the Air 

Force commented as follows: 

. In~ofar as the effect of 
lnter-clrcuit conflict on the 
efficiency of the agency, it 
c~n be stated that a signi
flcant adverse impact on the 
~dmi:t;Jist::ation of military 
Justlce lS evident in those 
circl:lits.in which pre-court
martlal lntervention by a 
Federal Court is permitted. 
We have also encountered dif
ficulties in the administra
tion of the conscientious 
objector program as a result of 
inter-circuit conflict. 

For the Navy, the Judge Advocate General 
reported: 

The existence of inter
circuit conflict has affected 
the DeJ?artment of the Navy's 
operatlon, ~., in certain 
circuits it has been decreed 
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that Reserves have a right to 
wear wigs during active-duty 
training, whereas other circuits 
have said they have no such 
right; also, the right to mili
tary lawyer counsel at a summ~ry 
court-martial has been at varl
ance within the several circuits. 
These conflicting holdings have 
caused variances in Navy opera
tions from circuit to circuit. 

The Bureau of Alcohol, Tobacco and Firearms 

reported: 
A conflict in the circuits 

prevents the uniform and con
sistent administration of the 
Imvs which the Bureau is charged 
\vith enforcing. For example, 
the Ninth Circuit in United 
States v. Hoctor, 487 F.2d 270 
(9th Cir. 1973), held that a 
defendant who had pleaded 
guilty to a felony and subse
quently had his conviction 
expunged pursuant to WaSlling
ton Imv \vas not a person under 
disabilities under 18 U.S.C. § 
842 (i), (transporting or 
receiving explosives in inter
state or foreign commerce, 
after having been convicted of 
a felony). It is the Bureau's 
position that the Federal 
statutes in their relief and pardon 
provisions contain the ex?lusive 
method by which Congress ln~ended 
Federal firearms and exploslves 
disabilities to be removed. 
Thus, we do not issue licenses 
or permits to persons wl;to have 
been convicted of felonles under 
the firearms and explosives 
statutes (such persons not enti
tled to licenses or permits under 
these laws) who have had their 
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convictions expunged. The issue 
is in litigation in District 
Courts of two other circuits and 
we hope to have the issue ultimately 
decided by the Supreme Court. 
The responses quoted are not selected 

as typical; the present system could hardly 
remain viable for long if problems as serious 
as these permeated all the agencies or per
vaded every aspect of private practice. 
They do, however, reflect deficiencies which 
we view' as both serious and remediable. They 
underlie our conclusion that a need for addi
tional national appellate capacity has been 
demonstrated and that, consistent with the 
mandate of the Congress, \;Te should recommend 

a change in structure to meet that need. 

Specialized Courts 

Some have suggested that the lack of 
capacity to declare the national law should 
be remedied by the creation of specialized 
courts, specifically a court of tax appeals 
and a court of patent appeals. 40 The 

40S '1' peCla lzed courts and a National Court 
of Appeals are not mutually exclusive. As Don
ald C. Alexander, Commissioner of Internal Reve
nue, and Meade Whitaker, Chief Counsel Internal 
~ev<:m~e, wro~e the Commission, expressing their 
lndlvldual Vlews: 

We do not mean to infer by our 
advocacy of a National Court of Tax 
Appeals that the proposed National 
Court of Appeals would notoe needed 
or that it should not have the same 
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suggestions are, of course, familiar: pro
posals for a court of tax appeals and for 
a court of patent appeals have been raised 

periodically at least for the past twenty
five years. More recently there have also 

been proposals for a court of administra

tive appeals, a court of environmental 
appeals and what would basically be a court 

of criminal appeals. The debate over the 

desirability of such courts has spawned a 
rich literature, focusing on the special 
needs of ~he respective specialties on the 
one hand, and, on the other, on "!jroader 
concerns with the factors which mal(e for 
the highest quality of appellate" adjudica-

tion. 
After extensive discussion the Commis

sion has concluded that, on balance, spe
cialized courts \vould not be a desirable 

solution either to the problems of the 
national law or, as noted elsewhere, to the 

problems of regional court caseloads. 
Our conclusion rests in part on the 

disadvantages which 've perceive as inherent 
in the creation and operation of specialized 
courts. A number of the witnesses testifying 

40 jurisdiction over cases 
decided by the specialist court 
as over any other appellate court. 
To the contrary, there is a place 
for both in our judicial system. 
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before the Commission have echoed the views 
of Simon Hifkind, first presented in an oft
cited 1951 article, that the quality of 
decision-making \vould suffer as the special
ized judges become subject to "tunnel vision It , 
seeing the cases in a narrO\v perspective 
without the insights stemming from broad 
exposure 
fields. 
Chairman 

to legal problems in a variety of 
Much the same point \vas made by the 
of the Section of Taxation of the 

Americilll Bar Association, in testimony before 
the Commission opposing a proposal for a spe
cialized tax court of appeals: 

Tax cases are difficult and time 
consuming ~or generalist judges; 
:x-et those Judges do bring a 
Judgment and experience which 
produce decisions that integrate 
the development of tax law with 
contempormleous legal developments. 
W~thout this leavening, tax law 
mlght become even more esoteric 
and arbitrary than it sometimes 
appears to many to be. 
Other objections to specialized courts 

also have force. Judges of a specialized 
court, given their continued e:>..'})osure to and 
great expertise in a single field of law, 
might impose their own vie\vs of policy even 
where the scope of review under the applica
ble lmv is supposed to be more limited. 
Vesting exclusive jurisdiction over a class 
of cases in one court might reduce the incen

tive, now fostered by the possibility that 

another court will pass on the same issue, 
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til Pl'lJdlH t' a thor()u~h and perstUlsive opin-
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t (I i1 SIJl'l' i,ll Lr.e<l c(Jurt, Ilot ollly because of 

till' JH'l'('<,iv('(l diffieulties ill finding trul~' 

.1111<' illllivi<ill.lls who \\ill be willing to ;-;erve, 

hut al. ... o (hit' to tilt' fear that because the 

('II t 11'(' ,tlljHl intml'll t process ,,"oul<1 operate at 
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01' 111<1('l'<1 the ('ottrt a;-; it whole may be "cap

lun't! hy ."'lW(' ial intel'l';-;t groups. 

III iUlalY;t,inp; the advantaE!;es <UHl disad

\,\Iltilf.!,l':-< of HIH.'cializeci tribunals, the Com-

1lI1 ... ..,itll\ P;i\\l' particular attention to the 

pi·tJ\lo-..al for ('('Htrai i:t;il1E!; in a shlgie nat iOllal 

t l'lllU.lldl ,lIlJll' llate rcvie,\~ of decisions involv-

-66-

i 
! 
i 

I 
j. 
I 
~ 
t 
J 

I 
~ 
J 

\ 
t 
~ 
I 
{ 

1 

1 
f 
t 

I 
1 
{ 

t 
i 
l 
l 
~ 
I 
I 

l 
1 
t 

ing patent related issues. The problem of 

forwn shopping in this area has already 

been described. The Court of Customs and 

Patent Appeals is presently current in its 

docket and, if additional judgeships were 

added to the existing five, would offer 

additional capacity for decision of patent 

appeals on a national basis. 

Nevertheless, substantial objections to 

the proposal were presented. A survey of 

the patent bar by the Conunission's consult

ants, Professor James Gambrell and Donald R. 

Dunncr, Esq., demonstrated that the practitioners 

themselves are sharply divided on the issue. 

The Commission also heard testimony ex-pressing 

the strong preference of a majority of the 

,judges of the Court of Appeals for the Sev~nth 

Circuit for retaining appellate jurisdiction 

over patent cases in the circuit courts. This 

view 'vas particularly notcworthy, corning as 

it did from the circuit \'lith the heaviest 
patent caseload. 

Under all these circumstances, the Com

mission concluded not to reconunend diverting 

patent appeals from the generalized circuit 

courts to a special. court of patent appeals. 

As is more fully developed in ~ll1other sec-

tion of this report, the proposed National 

Court of Appeals, if implemented, is 

expected to increase the national capacity 

for appropriate monitoring of patent deci

sions in the CirCUits, and thereby to reduce 

the forum shopping which, in light of perceived 
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attitudinal differences among the various 
circuits, today characterizes the patent 
field. 

Quite apart from the undesirable conse
quences of creating specialized tribunals, 
however, the Commission's studies shO\.; that 
the problem of inadequate appellate capa
city is not limited to one or two areas of 
the law. 1.'01' instance, of 90 direct con
flicts studied by Professor Feeney, only 
three were on issues of tax law and three 
ill the area of patents. It may well be 
t.hat the relati ve rarity of tax and patent 
cases in Professor Feeney's study is a 
function of the phenomenon already dis
cussed: the 10\'; probability of review on 
the merits deters lawyers from filing peti
tions for certiorari. Whatever the extent 
of the problem in the areas of tax and pat
ents, however, there certainly exists a seri
ous problem of lack of capacity for defini
tive adjudication of issues of national law 
in other areas of the law, as the wide range 
of ~mb.iect matter in the illustrative cases 
of Section I of Appendix B demonstrates. 

In short, we reject the creation of 
specialized courts as an alternative to the 
National Court of Appeals, not only because 
of the disadvantages inherent in specialized 

courts, but also because this alternative 
would be unequal to the task of meeting the 

demom;trated need. 
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STRUCTURE 

To meet the needs that have been demon
stratedto exist and those that can be antici
pated in the foreseeable future, the Commis
sion proposes that Congress create a ne\.; tri
bunal, to be called the National Court of 
Appeals. Decisions of the National Court would 
be precedents of natiomYide effect, unless 
modified or overruled by the United States 
Supreme Court, h-inding upon the district 
courts, the reg-,~_onal courts of appeals, and 

the state courts on questions of federal 18\0[. 

'rhe National Court \.;ould consist of seven 
Article III judges appointed by the President , 
subject to confirmation by the Senate, and 
holding office during good behavior. It would 
sit only en banco 

The court \.;ould have its headquarters and 
keep its records in Washington, D.C. Ordi
narily its hearings would be in Washington, but 
it \.;ould be authorized to sit elsewhere in the 
country at its discretion. 

We have considered a wide variety of 
alternative proposals for selection ffi1d tenure 
of the judges, but we have concluded that on 
balance it would be unwise to depart from the 
procedure utilized for the appointment both 
of Supreme Court Justices and of court of 

appeals judges. The function of the court is 
such as to require continuity and stability 

in its membership and a process of selection 
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designed to achieve the highest level of 

quality in its incumbents. 
It is imperative, of course, to have a 

diversity of background and viewpoint both 
in the initial membership of the court and 

in later appointments, and there are spe-
cial problems in establishing a new tribunal 
\vith the full complemen~ to be appointed at 
one time. We are confident, hmvever, that 

the President, the Sbnate, and the organized 
bar will act responsibly and in accordance 
with their institutional obligations to 
assure a bench which is both diverse and of 
high quality. It would, of course, be 
entirely appropriate and indeed desirable 
if the new court could draw upon the exper

ience of sitting federal judges, especi'ally 
in the initial period of its work. Thus, 
both the appointing authority, the Executive, 
and the confirming authority, the Senate, may 
\vell wish to place particular weight on such 
experience in considering the first appoint
ments to the new court. Some of us would 
provide this much in the enabling legisla
tion. A substantial' majority, hmvever, would 

not want formally to restrict the selection 
process so as to preclude the appointment of 

highly qualified persons from whatever branch 

of the profession they may come. 
Temporary service on a rotating basis by 

federal appellate judges sitting on assignment 
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from their respective courts WQuld, in the 
Commi:=;sion's view, be even more undesira
ble. A court so composed would lack the 

stability and continuity that are essential 
to the development of national law. More'
over, the judges of the National Court ought 
not to be put in a posi tioD of revimving the 
judgments of colleagues on a court on \vhich 
they would retain membership and to which 
they would return. We note, too, the dif
ficulty of devising a satisfactory process 
for selecting the judges to be assigned. 
Finally, should the rotation be relatively 
rapid, the circuits would be asked to bear 
the burden of vacancies and other deterrents 

to the smooth functioning of those courts. 
The Commission has carefully considered 

the suggestion that the National Court of 
Appeals be established initially as a tempor
ary, frankly experimental, tribunai. In one 
sense any leg1slatively-created court is 
temporary; it exists subject to the pleasure 
of Congress. If the need for the new court 
proves ephemeral, or if the experience proves 
otherwise disapPointing, Congress has power 
under Article III to abolish the tribunal and 
designate its judges for service elsewhere 
in the judicial system, as \vas done with 
the Commerce Court. Moreover, as developed 

in another section of the report, we recog

nize the utility of a continuing commission 
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charged with systematic review of the federal 
judicial system and obligated to report to 
the Congress. The issue, then, js whether the 
legislation establishing the court should pro
vide for a specified term. In our judgment 
the new court would be significantly handicapped 
in performing its importclJ1t function if its 
decisions lacked the authority and credibility 
of an independent tribunal, the position of 

which was secured by a permanent charter. To 
bring the National Court into existence under 
sentence of death or dismemberment, however 
conditional, ,,,ould unnecessarily weaken the 
court's prospects for gaining the confidence 
of other courts, of the bar, and of the coun

try at large. 

JURISDICTION 

The court's jurisdiction has simplicity 
as its keynote. Cases could be brought to it 
under either of two heads of appellate juris

diction: 
First, a "reference jurisdic
tion," under which the Supreme 
Court could refer to the 
National Court any case \vi thin 
its appellate jurisdiction. 
Second, a "transfer jurisdic
tion,1l under which the regi
onal courts of appeals could 
transfer cases that would 
otheI'\Vise be heard by those 
courts. 

The Commission believes that the legis

lation creating the new court need not and 
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should not spell out detailed procedures or 
standards for the reference and transfer 
jurisdictions. ,Rather, the operation of the 
National Court' of Appeals should be governed 
by rules of court that would make it possible 
to accomm09ate to changing circumstances, to 
respond. to newly perceived needs, and above 

J all to benefit from the lessons of experience. 

Reference Jurisdiction . 
The essence of our proposal is that the 

Supreme Court be empowered to refer any case 
within its appellate jurisdiction to the 
National Court of Appeals. The Court could 
refer as many cases as it chose -- hundreds 
or even thousands; the National Court would 
then select those cases which it would de
cide on the merits, and decline review in 
the others. The Supreme Court would also 
have the authority to designate any case as 
requiring disposition on the merits by the 
National Court. TIle reference power would 
extend to any case before the Supreme Court 
on petition for certiorari or on jurisdic
tional statement; we specifically intend to 
include cases from the highest state courts, 
as well as appeals from the decisions of 
th.cee-judge courts over wh'~ch the Supreme 
Court now has obligatory jurisdiction. In 
cases ,rithin the obligatory jurisdiction, 
however, referrals would ahvays be for 
decision on the merits.' 

Thus, ,vi th respect to any case before 
it'on petition for certiorari, the Supreme 
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Court would be authorized to take anyone 
of four actions: 

(1) to retain the case and render a 
decision on the merits; 

(2) to deny certiorari without more, 
thus terminating the litigation; 

(3) to deny certiorari and refer the 
case to the National Court of 
Appeals for that court to decide 

on the merits; 
(4) to deny certiorari and refer the 

case to the National Court, giving 
that court discretion either to 
decide the case on the merits, or 
to deny review and thus terminate 
the litigation. 

With respect to any case before it on 
appeal, the Supreme Court could take either 
of two actions: 

(1) to retain the case and render a 
decision on the merits; or 

(2) to refer the case to the National 
Court for decision on the merits. 

The Commission would not presume to 
instruct the Supreme Court on the procedures 
and standards that should govern the exercise 
of the reference jurisdiction. Rather, lve 
envision a process of rule-making, with the 
Supreme Court benefiting from the recommenda

tions of an advisory committee, as 'vas done 

at the time of the substantial revision of 
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the Court's rules in 1952. HO\vever, the Com
mission has recognized the importance of 
assurihg that the availability of the refer
ence option and its exercise in particular 
cases do not impose an undue burden on the 
Court. 

Implicit in our recommendation, described 
above, is the premise that the rules for the 
grant or denial of certiorari would remain as 
they are. Given that premise, the Supreme 
Court could exercise the reference power in 
a number of ways. It could, for instance, 
refer all cases in which certiorari had been 
denied; or it could refer all such cases 
except those which were clearly \vithout merit. 

It could refer all cases in particular cate
gories in which certiorari had been denied. 
It could choose to refer only individual 
cases; or it could refer all cases in some 
categories along with selected individual 
cases, always assuming that certiorari had 
been denied. 

~ 

Regardless of the approach taken, the 
Court would be free not to refer any case 
in which the Court determined that a nation
ally-binding decision should not be made at 
that time. This would allow for continuing 
"percolation through the circuits-" where this 

process is considered desirable. It would 
also allO\v for complete discretion on the 

part of the Supreme Court in choosing appro-
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priate cases in which to adjudicate important 

issues. 
TIlis system of open-ended reference 

would impose no undue burden on the Supreme 
Court. Indeed, its net effect, as ~~. Jus
tice White has pointed out, would be to pro
vide relief to the Court. 

Both from the perspective of the Supreme 

Court and from the perspective of the National 
Court, open-ended reference will strengthen 
the ability of the judicial system to maintain 
a stable, coherent national law. We share 
the view of ~. Justice White that 

the proposed new· court \vould not 
only permit the decision of a 
good many cases that are not now 
being decided at all by this 
Court, but 'vould also (1) permit 
plenary consideration in selected 
cases which are within our com
pulsory appellate jurisdiction 
but which are presently being 
summarily disposed of here; (2) 
permit this Court to decline 
full consideration of and refer 
to the new court a SUbstantial 
number of cases the issues in which 
are not unusually important or 
complex but which are now reviewed 
here because of existing con
flicts among the circuits or 
among the federal and state 
courts; (3) enable this Court, 
if it was so minded, to reduce the 
total number of cases in which it 
now hears oral arguments and 
\Vrites full opinions, perhaps to 
the yearly average of approximately 
100 that obtained for 15 years prior 
to the 1970 Term; and (4) present 
the opportunity for this Court to 
review some cases that it would 
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not nO\y otherwise hear because 
of docket pressures. 

In sum, as ~. Justice Po\vell states 
"the availability of a National Court of 

, 

Appeals could present constructive options 
to this Court that are not presently avail
able." 

From the standpoint of the national 
law, the open-ended reference procedure 

would be mQst valuable in areas of the law 
-- notably tax and patents -- where the 
need for more appellate supervision is 
widely acknowledged, yet which do not and 

probably should not command extensive atten
tion from the Supreme Court. TIle National 
Court would have the responsibility of 
selecting those cases in which decisions 
could add usefully to the body of national 
law. 

Transfer Jurisdiction 

In certain kinds of cases it will be 
highly desirable to obtain a nationally 
binding decision at the first level of 
appellate review. A majority of the Com

mission believes that ~len this situation 
obtains, it should be possible to invoke 
the jurisdiction of the National Court of 
Appeals without requiring a deCision on 
the merits by one of the regional courts 
of appeals. TIle transfer procedure is 
deSigned to serve this purpose. It may 
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well be that relatively few cases would be 
transferred, at least in the early years 
of the National Court; but the Commission 
believes that a~ !0ng as the transfer pro
cedure can be made to operate swiftly and 
efficiently -- as we believe it can -- it 
should be made available for utilization 
in those situations where it would be bene-
ficial. 

The transfer jurisdiction would oper
ate as follows: If a case filed in a cotrrt 

of appeals, the Court of Clai~i ~r the Court 
of Customs and Patent Appeals 1S one in 
which an immediate decision by the National 
Court of Appeals is in the public interest, 
it could be transferred to the National 
Court provided it falls within one 
following categories: 

of the 

(1) The case turns on a rule of fed
eral law and federal courts have 
reached inconsi&tent conclusions 
with respect to it; or 

(2) The case turns on a rule of fed-

4~he prov1s10n for transfer would apply 
to any case that might be heard by a court of 
app.e,als ~\)r by the Court of Claims or the 
Court of Customs and Patent Appeals) -- appeals 
from review"able decisions of distri<;t courts, 
petitions for review of adm.i.nistrat1ve agency 
orders, applications for enf?rceme~t of ~gency 
orders and original proceed1ngs, 1nclud1ng, 
for ex~mple, petitions for mandamus. 
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eral law applicable to a recurring 
factual situation, and a sho\\ring 
is made that the advantages of a 
prompt and definitive determina
tion of that rule by the National 
Court of Appeals outweigh any 
potential disadvantages of trans
fer; or 

(3) The case turns on a rule of fed

eral law which has theretofore been 
announced by the National Court of 
Appeals, and there is a substantial 
question about the proper interpre
tation or application of that rule 
in the pending case. 

The National Court would be empowered to 
decline to accept the transfer of any case, 
either for reasons having to do with the 
nature of the case itself or for reasons of 
docket control. 

Under our plan, decisions of the regional 
courts of appeals granting or denying motions 
for transfer, and decisions by the National 

Court accepting or rejecting cases, would not 
be reviewable under any circumstances, by 
extraordinary writ or otherwise. We intend by 
this provision to preclude wasteful and unnec
essary litigation either over "jurisdiction" 
or over the exercise of discretion. The Com
mission expects, however, that rules \vould be 
promulgated that would serve both to guide 
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the regional courts in pabsing upon trans
fer motions and to govern the National Court 
in the exercise of discretion in accepting or 
rejecting cases after transfer. Such rules 
,,,ould be promulgated in the manner no,,, pro
vided in 2R U. S. C. § 2072. In conform-
ity with the normal practice, they would be 
drafted with the aid of an advisory committee 
which bhould include members of the bar and 

judges of the regional courts of appeals. 
A case would be transferred only if it 

satisfies one or more of three criteria 
listed above, and even then only if an imme
diate decision by the National Court would 
be in the public interest. 

~"o examples of transfer cases may serve 
to illustrate the utility of this head of 
jurisdiction. 

(1) Suppose that a case turns on a 
narrow technical question of tax 
18\" on which two circuits are 
already in conflict. No decision 
by yet a third circuit court can 
resolve the issue on a national 
basis. It would save time and 
expense in the long run if the 
court of appeals ,,,ere relieved of 

the burden of decision and the 
case promptly transferred to the 
National Court. 

(2) In a C(lse involving regulations 
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promulgated under one of the stat
utes concerned with protecting the 
environment, the record may be 
long and complex; the issue may be 
one which in the interest of effi
cient allocation of national resources 
should be promptly resolved on a 
national basis; and the plaintiff 
may be a public-interest organization 
with a national constituency. 
Unless the case involves broad policy 
questions which only the Supreme 
Cour l

: should resolve definitively, 
prompt transfer would both relieve 
the regional court of appeals and 
serve the national interest ,,,i thout 

placing any additional burdens on 
the litigants. 

In passing upon transfer motions, the 
regional courts ,,,ould be expected to give 

appropriate weight to the need for allowing 
difficult issues to mature, and to take account 
of the benefits to be gained from allowing the 

10\"er courts to consider a variety of 
approaches to difficult legal problems before 
a nationally binding decision is reached. 
At some point, however, the henefits of fur
ther Itpercolationlt become marginal, and will 
be outweighed by the desirability of putting 
an end to repetitive litigation and uncertainty. 

Moreover, there \vill be occasions '''hen the 
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efficient, even-handed operation of a gov
ernmental program will call for definitive 
adjudication, especially of procedural 
issues, early in the life of a statute or 
regulation. 

Of course, the regional courts should 
give due consideration to the interests of 
the parties. Unless the public interest is 
compe:lling, tFansfers should not be granted 
where the result would be substantially to 
delay the disposition of the case or to 
increase the cost to the litigants. 

Details of the Transfer Procedure 

TIle Commission is confident that the 
transfer mechanism can be made operational 
through a variety of procedures that would 
be both effective and efficient. TIle 
national interest would be well served, at 
least initially, if transfers were ordered 

only in cases readily identified as appro
priate and, in addition, in those complex 
cases, otherwise appropriate, where trans
fer would permit a substantial saving of 
time to the regional court. Neither is it 
critical if the regional courts err on the 
side of either under- or over-utilization 
of transfer, provided that in the latter 
case the National Court is not put in the 
position of having to send back any signifi
cant number of cases. 

In short, what is crucial is that the 
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motion practice occasioned by transfer 
requests not consume any substantial amount 
of judge time; that it not delay signifi
cantly the disposition of individual cases; 
and that it not require elaborate adminis
tration or "overhead". Achieving efficiency 
and dispatch 1n the process is far more 
important than precision in the application 
of the criteria.: Indeed, a wide range of 
discretion can be tolerated in the operatiorl. 
of the transfer process \vi thout threatening 

the success of the ne\v court, but extensive 
new burdens upon the judges or the litigants 

cannot. 
We have referred to the use of the rule

making process to define the procedures for 
transfer. While the rules should be promul

gated at the national level, they should 
allO\v for variations among the circuits to 
reflect local conditions. However, the deci
sion as to what matters should be regulated 
a t the circuit level is one that should be 

made on a national basis. 
In light of these considerations, we 

suggest the following as procedures which 
appear to be especially promising and should 
be considered by the rule-making authorities. 

1. Initiative for transfers. In the 
ordinary course, the initiative for transfer 
would come from one of the parties, although 
the court of appeals would be empO\vered to 

transfer on its own motion. 
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To request a transfer, the litigant 
would file a motion, accompanied by a brief 
memorandum indicating why the case meets the 
criteria for transfer to the National Court 

set forth in the rules. This memorandum 
\vould include a concise statement of the 
issue believed to be appropriate for decision 
by the National Court; citations to earlier 
cases or pending proceedings raising the same 
issue; and a brief explanation of any circum
stances tending to show that the issue is a 
recurring one 
ticular case. 
sufficient to 

ripe for resolution in the par
In many cases this \vill be 

allow the court to act on the 
request for transfer. 

In testimony before the Commission it 
was pointed out that the district courts can 
play an important role ir identifying cases 
appropriate f0r sransfer. \Vhen it appears to 
the district court that a case falls \vi thin 

one or more of the criteria for transfer, the 
judge could so indicate in a brief statement 

that would be included in the order from 
which an appeal would be taken. 

2. Timing of transfers. A regional 
court of appeals would be empowered to trans
fer a case to the National Court at any time 

as long as the case remains within its juris
diction. However, the further a case has 
progressed in the regional court, the stronger 
the showing that would have to be made to jus
tify a transfer. 
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The question of timing is of course 
related to the kind of case involved. \Vi tll 
complex cases that have large records (for 
example, many environmental cases and anti
trust cases no longer appealable to the 
Supreme Court), the effort required to 
identify an issue appropriate for the 
National Court is likely to be small com-
pared \vi th the total amount of work tha t 
the regional court \vould have to put into 

the case to decide it on the merits. Thus, 
the regional court may find it desirable to 
transfer such a case at a later time than \vould 
ordinarily be appropriate, and the judges 
of that court may indeed achieve a substantial 

saving of time by doing so. 

3. Authority to transfer. The Commis
sion recommends that the procedures to be 
followed by the court in passing upon trans
fer motions and effecting sua sponte trans
fers be fashioned on an individual basis by 
the several courts of appeals. Of course, 
the procedures should be designed to mini
mize both the burdens on the judges and the 
delay for the litigants. In the ordinary 
case the transfer decision might \vell be 

lodged with a panel of the court -- for exam
ple, the court's regular motion panel, or, 
in those circuits which screen cases, a 
screening panel. Some circuits may choose 

to follow the procedures now utilized in 
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deciding whether to grant en banc considera

tion. As noted above, the court ordinarily 

would not have full briefs; however, the 
parties' memoranda, perhaps supplemented by 

a statement from the trial judge, should 

provide adequate information on ~lich to make 

the decision, whether the responsibility be 

assigned to all of the active judges or to a 

lesser number. 

4. Transfer in lieu of en banc rehearing. 

The Commission suggests that the rules permit 

the regional courts to transfer a case to 

the National Court in lieu of en banc rehear

ing following a decision by a panel of the 

regional court. In some instances the appro

priateness of a transfer to the National 

Court will become clear ,only after the panel 

ha..., rendered its decision, as, for example, 

when the decision creates a clear conflict 

or when a l~tigant learns that one or more 

cases raising the same issue are pending in 

other circuits. In such a situation, the losing 

party should be able to request transfer as 

an alternative to en banc rehearing, and, 

\~lere a petition for rehearing is filed, 

other parties should be able to suggest 

transfer instead. The regional court should 

then have the power to transfer the case to 

the National Court. Three levels of review 

might result from such a procedure (panel, 

National Court, Supreme Court), but such 

might be the case without transfer (panel, en 

banc, Supreme Court, and immediate disposi-
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tion by the National Court could afford a 

nationwide precedent which an en banc deci

sion by any regional court could not. 

We emphasize, however, that transfer 

in lieu of en banc rehearing should be at 
the discretion of the regional court. 

Rehearings are often granted in cases which 

would not be appropriate for transfer 

for example, when a majority of the active 

circuit judges believe that the panel 

\~ongly decided a question of importance, 

when the court takes a case en banc in the 

exercise of its supervisory powers over the 

district courts within the circuit, or when 

there is need to clarify the law of the cir

cuit. Horeover, a regional court may wish, 

by sitting en banc, to resolve an issue for 

itself well before the issue is ripe for a 

decision that will be binding throughout the 
country. 

SUP~~ COURT REVIEW 

We contemplate that any case decided by 

the National Court, whether transferred by 

a regional court of appeals or referred by 

the Supreme Court, \,,"ould be subject to 

review by the Supreme Court upon petition 

for certiorari.42 Access to the Supreme 

42 
We recommend that the Supreme Court's 

existing power to grant certiorari before 
judgment in cases pending in the courts of 
appeals, 28 U.S.C. ~1254(1), 0e made 
applicable to cases pending in the National 
Court of Appeals. 
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Court would not be cut off in any individual 

case or class of cases. 
We anticipate, however, that few deci

sions of the National Court in cases which 
came to it from the Supreme Court would in 
fact be review"ed thereafter by the Supreme 
Court. To avoid prolonging the appellate 
process any more than absolutely necessary, 

the Commission recommends that in such 
cases the Supreme Court give expedited con
sideration to requests for review" of the 

National Court decision, and that such 
requests take the form of brief statements 
of the reasons why the Supreme Court should 
now hear a case it has already once decided 

not to review. 

CONCLusl0N 

The proposed National Court of Appeals 
would be able to decide at least 150 cases 
on the merits each year, thus doubling the 
national appellate capacity. Its work would 
be important and varied, and the opportunity 
to serve on it could be expected to attract 

individuals of the highest quality. The 
virtues of the existing system \vould not 

be compromised. The appellate process 
'vould not be unduly prolonged. There would 
not be, save in the rarest instance, four 
tiers of courts. There would be no occa
sion for litigation over jurisdiction. 
There would be no interference with the 
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powers of the Supreme Court, although the 
Justices of that Court would be given an 
added discretion which can be expected to 
lighten their burdens. 

The new court would be empowered to 
resolve conflicts among the circuits; but 
its functions would not be limited to con
flict resolution alone: it could provide 
authoritative determinations of recurring 
issues before a conflict had ever arisen. 

The cost of litigation, measured in time or 
money, would be reduced overall as national 
issues were given expedited resolution and 
the incidence of purposeless relitigation 
was lessened. The effect of the new court 
should be to bring greater clarity and 
stability to the national law, with less 
delay than is often possible today. 
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III. INTEHNAL PROCEDURES OF THE 
SEVERAL COURTS OF APPEALS 

Change in the procedures of the federal 

courts of appeals has come at a rapid pace 
in recent years, and continuing change ap
pears to be inevitable. To say this much 
is neither to praise nor to condemn, but 
rather to recognize that what might once 
have been considered basic ingredients of 
the appellate process -- oral argument, 

written opinions, a conference of the 
judges -- are absent in great numbers 
of cases. For example, in several cir
cuits one-half of all appeals are being 

decided without any oral argument. In 
at leas t one circuit, les s than ten per
cent were afforded the half-hour per side 

contemplated as the norm by the Federal 
Rules of Appellate Procedure. The trend 
is national. Over the last half-decade, 
the number of cases terminated in all 

circuits increased at a rate more than 
four times as great as the jncrease in 

hearing~. 

Opinion writing practices have 

changed no less dramatically. A signed 

opinion is no longer the norm, even for 
cases decided after hearing or submis
sion. In the Third Circuit in the last 

fiscal year only 30 percent of the de
cisions in such cases were explained 
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in signed opinions. Other courts follow 
similar patterns. Of greater signifi
cance is the extent to which decisions 
are rendered without any indication of 
the reasoning impelling the result. In 
the Fifth Circuit, Local Rule 21, a re
latively recent innovation, provides 
the judge with a form opinion, appropri
ate for use without vcwiation or modifi
cation. It reads, in its entirety, 
"Affirmed [Enforced]. See Local 
Rule 21. II Hundreds of opinions during 

fiscal 1974 contained no more, save for 
citation of an opinion announcing the 
rule and explaining its purpose. 

Where the judges have been less 
disposed to initiate new procedures in 
the face of ovefivhelming caseloads, 
change has taken a different form, one 
which is perhaps far more traumatic in 
its impact on the litigants than ex
pedited procedures: years of delay on 
the appellate level alone. That much 
was clearly demonstrated at the Com
mission's hearings in the Ninth Circuit 
and, again, in various submissions 
since that time. In short, the pat
terns of the past are gone, not to 
return, and those of the present offer 
no promise of permanence. Faced with 
these realities, the Commission has 
pursued its Congressional mandate to 
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study the internal procedures of the courtb 
of appeals and to make recommendations for 
change. Several recommendations, closely 
related to oue another, are discussed in 
this section. They concern openness, 
accountability and flexibility in the for
mulation of circuit court procedures, and 
the establishment of minimum national 
standarJs relating to oral argument and 
written opinions. 

A SURVEY OF ATTOltNEY ATTITUDES 

From the first, the Commission has 
heard ,in testimony at its hearings and in 
written submissions, the views of indi
vidual members and organized groups of 
the bar concerning oral argument and opin
ion writing. It became apparent, however, 
that if the Connnission were to give sub
stantial weight to such opinions, some 
more systematic effort \vas needed to 
assure reliability; a scientifically se
lected representative sample was indica
ted. In addition, there was much in the 
record to suggest that attorney attitudes, 
as well as appellate procedures, may vary 
from circuit to circuit. For this reason, 
it appeared highly desirable to compare 
the judgments of attorneys in circuits 
\vith diverse practices. Finally , it 
was clear that to complete its assignment 
satisfactorily, the Commission needed 
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more than ultimate conclusions, whether 
in support of, or in opposition to, tra
ditional procedures. We needed to de
termine, for instance, the specific values 
which attorneys see in oral presentation 
of a case, or the specific purposes to be 
served by some recorded reason for a 
decision. 

With these considerations in mind, 
the Commission enlisted the aid of the 
Federal Judicial Center which, in turn, 
commissioned the Bureau of Social Science 
Research, Inc., to undertake an extensive 
survey of attorney attitudes in three 
circuits. l Three thousand question
naires, designed to assess in detail 
the respondent's views concerning the 
importanc~ of oral argument and opinion 
writing, were mailed to a sample of one 
thousand attorneys of record in cases 
which had been filed in each of three 
circuits: the Second, Fifth, and Sixth. 
After follow-up inquiries, the rate of 
return in each circuit equalled or ex
ceeded 60 percent -- a response es
pecially noteworthy given the length 
of the questionnaire and the detailed 
nature of the questions, many of which 
called for careful comparative evalua-

ICopies of the report of the survey 
are available on request addressed to the 
Federal Judicial Center, Dolley Madison House 
1520 H Strect,N.W., Washington, D.C. 20005. 
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tion of various procedural combinations. 
It should occasion no surprise that 

the respondents were emphatic in affirming 

the importance of both oral argument and 
written opinions. Details of the dat~ and 

a description of the values which the 
attorneys found important and those which 
they ascribed to their clients, are pro
vided in the discussion of our recommenda

tions of minimum national standards. At 
this juncture, however, we describe se

veral findings of the study for the 
light they shed on a number of prelimi
nary questions: What flexibility should 
be allm.,ed individual circuits in devis
ing their own procedures? If there are 
to be local rules which vary in important 
\\rays, how shall they be fashioned? What 
process or procedure shall be utilized 
to insure an appropriate role for all 
who are concerned? Specifically, shall 
the bar itself be involved in the process, 

and, if so, to serve what ends? 
The survey is replete with evidence 

of fine distinctions which the respondents 

were both able and willing to draw. There 
\.,as no demand for the preservation of tra

ditional procedures whatever the cir
cumstance, but rather a series of dis
criminating choices obviously rooted in 
careful analysis. Thus, one of the more 

striking disclosures of the survey was 
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that, despite the strong affirmation in each 
circuit of the value of oral argument and 
written opinions, a large percentage of the 
bar recognized that when an appeal bor-
ders on frivolity as deterrnined by the 
court, denial of oral argument is ac
ceptable, and that when issues are clear 
and can be decided by reference to pre
cedent, it is acceptable for the court to 
do no more than refer to such precedent. 

The attorneys in the survey were un
willing to sacrifice the quality of the 
process to relieve court congestion or 
to expedite cases. This was true in 
every circuit. Denial of oral argument 
for "avoidance of extreme delay" was 
unable to command the approval of a ma
jority in any of the three circuits. 

A major finding warranted by the 
survey is that differences among the 
three circuits with regard to the ac
ceptability of abbreviated procedures 
when there are differences, appear to 
be related to attorneys' familiarity 
with or exposure to them. Affirmance 
from the bench after oral argument 
f ' or example, is much more acceptable 
to lawyers in the Second Circuit __ 

where it happens frequently -- than 

, 

to those in the Fifth and Sixth, where 
the practice is not common. 
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This iB not to say that acceptabilit-y 

depends exclusively on experience: dif
ferent conditions prevalent in different 
circuits may also make approp~iate in one 
what would be unacceptable in another. 
For example, to cut short oral argument 
after the first five minutes is less ob
jectionable in the Second Circuit, where 
typically attorneys' offices are a sub

,,,ay ride from the courthouse, than in 
the Fifth Circuit, where t.he attorney may 
h,lVe flmvn hundreds of miles to present 

his client's argument. In short, it ap
pears that some of the procedures in use 
among the circuits reflect conditions 
peculiar to each, and that acceptance 

of these procedures depends in part 
upon the lawyer's familiarity with them 

and in part on their suitability to 

the circuit. 

A HECP.ANWH FOR CIRC!JIT PROCEDURES 

Testimony at the Commission's hear
ings and the insights provided by the at

tornt:y ~urvey suggest that there is a va
lue in permitting the several circuits to 

respond independently to the needs of the 
bar with solutions tailored to their own 
particular problems. The Commission finds 
no reason why each of the eleven courts of 
appeals need march in procedural lockstep 

with each other. Rather, in areas where 
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uniformity among all the circuits is not 
necessary, the Commission perceives an 
advantage in retaining flexibility in the 
system, in allowing each circuit to func
tion as a crucible of experimentation, and 
in leaving to each court the freedom to 
adopt or reject the experiences and pro
cedures of another. 

The thoughtful distinctions revealed 
by the individual responses to the survey 
suggest that the bar can playa creative 
and constructive role in fashioning cir
cuit procedures. Indeed, this discrimi
nating approach evidenced by the respond
ents may be more significant than their 
,judgments ,dth respect to specific pro
cedural innovations. As has already 

been noted, far from condemning expedited 
procedures indiscriminately, the re
sponding attorneys showed themselves 
thoughtful and responsible in assaying 
the desirability of particular procedures 
in particular circumstances. The survey 
responses suggest, too, that attorneys 

may be able to bring to the court's at
tention considerations and values that 

might other\"ise be slighted in the rule
making process. Finally, the very fact 
that members of the bar have partici
pated in the process is likely to in
crease the acceptability of the changes 
that are made. 
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These two considerations -- that 

all procedures in each circuit need not 
be the same, and that the bar has a crea

tive and constructive role to play in 
fashioning the procedures most appropri
ate -- lead the Comnission to recommend 
that each circuit court of appeals 
institute a mechanism for formulating, im
plementing, monitoring and revising cir

cuit procedures. 
To operate effectively, such a pro-

gram should in our view include three 
essential elements: publication of the 

court's internal operating procedures; 
notice-and-comment rule-making as the 
normal instrument of procedural change; 
and creation of an advisory committee 
to provide input from the bar and others 
who may be affected by procedural change. 

The Commission believes that the 

institution in the several circuits of 
such a rule-making mechanism, operating 

in the manner described, would have a 
number of significant advantages. Pre
liminarily, it should be noted that the 
idea is premised in part upon a general 
principle of accountability. The Commis
sion believes that the manner in which 
the federal judiciary operates need not 

and ought not be hidden from view. 
Openness, to the extent that it does 
not interfere with the functioning of 
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the judicial system or impair other va
lues, will foster respect for the law 
and th . d· . e JU lClary. On a purely pragmatic 
plane, the Commission believes that in 
such a rule-mru(ing mechanism, charged 
with and capable of responding to the 

n~eds and ideas of the broader community, 
lles the potential for substantial and 

meaningful contribution to the procedures 
and, ultimately, to the quality of the 
product of the federal appellate court 
system. 

. lye turn to the specifics, beginning 
\Hth pUblication of the court's internal 
operating procedures. Of course all 
. ' 

clrcuits publish their rules on such mat-
ters as the form and distribution of 
briefs and the preparation and content 

The Commission suggests of the record. 
that the court also publish its internal 
operating procedures stating the criteria 

for denying oral argument, and describing 
local practices concerning such matters 

as the. conference of the judges. Indeed, 
the Thlrd Circuit has already done as 

much and has been commended for doing so. 
Publication of these procedures is de
Signed to serve several purposes. It has 
been suggested that a lawyer cannot know 
how to argue effectively before an appel
late court without knowing the practice 
of the judges \vi th respect to reading 
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briefs and conferring. Certainly, in 
"t at';ons such information \vould some Sl u "L 

prove helpful. Dean Dorothy W. Nel~on of 

the University of Southern Califorll1a 
Law Center has suggested a rather differ

ent end to be served. l1Writing a manual 
"d rea ~f procedure~ forces one to conSl er -

~ t" II 
sons for engaging in certain prac lces, 

dd " l1many of the in-she observes, a lng, . 
formal practices ••• in the circuits, 
if put in writing and thoroughly exam
" ed would be revised. II Finally, publn , 
lication of a court's internal proce- " 
dures can help to maintain public conf~
dence in the soundness and integrity of 
the process by which federal appellate 

judges reach their decisions. 
The last point merits more ex

Recent changes in tended discussion. 
decision-making procedures have aroused 

concern among many attorneys and other 
citizens. In part, this may be because 

circuit court practices -- not to men
tion the process by which those prac
tices are formulated -- have remained 

largely hidden from the view of those 
who as members of the bar, as liti
gan~s, or as citizens, have a legiti
mate interest in them. These concerns 
are particularly acute \vhere procedural 

changes, in combination, have resulted 

in appellate decisions without oral 
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argument, or a conference of the judges, 
or any expression of the ground of de
cision. Open discussion of the various 
differentiated procedures and the way they 
operate should provide assurance that the 

decision-maki~g process is a fair one; 
that the judges remain in control of ju
dicial decisions; that no type of case 
is given II second class status ll

; in short, 
that the judicial function is being con
scientiously and independently exercised 
by those who were appointed to exercise 

it, and that neither efficiency nor fair
ness has been sacrificed. 

In urging the adoption of notice-and
comment rule-making, we do not mean to 
suggest that the courts of appeals be 
confined to rigid requirements or burden
some formalities in fashioning their rules. 
Rather, we seek to initiate a mechanism 
that will assure that lawyers and others 
who may be interested are informed of 
proposed changes in court procedures, 
and that,except in emergency situations 
requiring immediate action, they have 
an opportunity to submit ~omments and 
suggestions on the merits of the pro
posals and of alternatives which may be 
considered preferable. As already noted, 
the survey responses provide strong evi
dence that attorneys will often be able 
to provide i'resh insights, to draw at-
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tent ion to values which would not other
wise be perceived, and to express pre
ferences concerning alternatives which 
they are in a unique position to eval
uate. 

Creation of advisory committees 
within the circuit is recommended for 
much the same reasons that have led to 
the advisory committees that no\v \vork 
\vithin the JUdicial Conference. First, 
such committees provide a forum for con
tinuous study of internal operating 
procedures. Second, the committees 

can serve as a conduit between members 
of the bar who have suggestions for 
change and the judges who retain ul
timate responsibility for effectuating 
change. It is important that there 
ahvays be, so to speak, an address to 
which an attorney can direct sugges
tions and comments -- an entity \vi th 
a continuing interest in, llld respon
sibility for, the procedures of the 
court. Finally, we emphasize the 
utility of such an advisory committee 
in promoting flexibility, responding 
promptly to felt needs as they develop, 
and drafting ne\v rules and amendments 
to old rules for the consideration of 
the promulgating authority. The com

mittees should include all segments of 
the profession: judges, practitioners, 
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and 'Chose engaged in teaching and re
search. 

Much of our discussion has focused , 
as has the bar itself, on oral argument and 
written opinions. But these are not the 
only procedures subject to local rule
making. Development of procedures for 
e:".-pedi ting appeals, the operation of 

central staff, and other innovdtions 

which may from time to time commend them
selves to the individual circuits __ all 

these are legitimately within the pur-

view of an advisory committee. In short 

we e::-"'Pect that the committee would deal 
with a broad range of questions, assur
ing that those with an interest ill the 
operation of the court are able to play 
a useful and effective part in the form
ulation and implement;ation of circuit 
procedures. 

ORAL ARGUMENT2 

Over the years, a rich literature 
has developed on the role of oral argu
ment, providing valuable insights of 
persevering value. DistingUished ju
rists, some of whom served in less 

, 

2TI C 
1e ommission has had the benefit of 

the work of the Advisory Committe 
Appel~ate Justice and the America~ ~~r 
Ass?c~ation ~o~ission on Standards of 
JUdlclal Admlnlstration on this subject. 
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pressured times, have contributed 
significantly to that literature, 
providing the perspective of the bench. 
Some comments simply state a conclusion 
based on long experience; some are couched 
in striking rhetoric reflecting deeply held 
views. Twenty years ago Chief Judge John 
Biggs, Jr., expressed the hope that lithe day 
will never come when oral argument is dis
pensed with, II adding that if that day were 
to come, "I personally should have the feel
ing that I was sitting in the rear of those 
dispensing slots in the cafeteria, dispens
ing some kind of cafeteria justice." 

No argument is more compelling than the 
fact that many judges find that the opportunity 
for a personal exchange with counsel makes 
a difference in result. Mr. Justice Brennan 
observed at the Third Circuit JUdicial 
Conference in 1972: "I have had too many 
occasions \"hen my judgment of a decision has 
turned on what happened in oral argument, 
not to be terribly concerned for myself 
were I to be denied oral argument." Some 
have tried to explain why this should be so. 
For Judge Herbert F. Goodrich it is a func
tion of the particular judge. "Some people," 
he wrote, "get ideas better by hearing than 
by reading, 11 a thought echoed some years 
later by Mr. Justice Harlan. The latter 
went on to describe the process in greater 
detail: 

-104-

[0 }~l argument gives an opportunity 
for lnterchange bet\"een court and 
counsel which the briefs do not give. 
For my part, there is no substitute 
even within the time limits afforded 
by the busy calendars of modern appel
late courts, for the Socratic method 
of procedure in getting at the real 
heart of an issue and in finding out 
where the truth lies. 

To a great degree, these perceptions 
are reflected in the attitudes of the 
practicing attorneys. An impressive 90 
percent of the attorneys in each of the 

three circuits agreed that judges are better 
able to avoid erroneous interpretations of 
the facts or issues in the case if they 
can direct questions to counsel, and 
that oral argument permits the attor-

ney to address himself to those issues 
which the judges believe are crucial to 

the case. At the same time attorneys 
evidenced a \"illingness to discriminate 
in their appraisal of the need for oral 
argument. A large majority in each cir

cuit believed oral argument to be essential 
in cases involving matters of great public 
interest, despite the absence of substantial 
issues, and also in cases involving the 
constitutionality of a state statute or 

state action. By contrast, a substantial 
number of the respondents in each circuit 

felt that oral argument might be dispensed 
wi th in appropriate cases. 
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There has been a sharp difference of 

opinion on the need for oral argument in 
cases originally heard by a panel, but 
later accepted by the court for en banc 
determination. Contrary to the point of 
view espoused by some judges in testimony 
before the Commission, a majority of the 
attorneys in each circuit considered oral 
argument II essential" in cases considered 

en banc even though oral argument had 

previously been heard by a panel. 
In the light of these data and of 

extensive testimony before the Commission, 
the Commission recognizes the importance 
of safeguarding the right to oral argument 
in all cases where it is appropriate. Oral 
argument is an essential part of the appel
late process. It contributes to judicial 

accountability, it guards against undue 
reliance upon staff ""ork, and it promotes 
understanding in \'lays that cannot be matched 

by written communication. It assures the 
litigant that his case has been given 

consideration by those charged with 
deciding it. The hearing of argument talces 
a small proportion of any appellate courtls 

time; the saving of time to be achieved by 
discouraging argument is too small to justi
fy routinely dispensing \yi th oral argument. 

Standards for the grant or denial of 
oral argument, and the procedures by which 
those standards are enforced, are appropri
ately dealt \yith through the rule-making 
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process. The extent to which the oppor
tunity to present oral argument is denied 
litigants in a number of the circuits 
argues for a minimum national standard, one 
phrased in terms sufficiently specific to 
be effective in assuring the availability 
in fact of oral argument in all appropriate 
cases. To mandate oral argument in every 
case would clearly be unwarranted; neither 
is it appropriate to ignore the risks to 
the process of appellate adjudication 
inherent in too-ready a denial of the 
opportunity orally to pre~ent a litigantls 
cause. 

The follo\ying formulation is recommended 
for inclusion in the Federal Rules of 
Appellate Procedure as an appropriate national 
standard: 

1. In any appeal in a civil or crimi
nal case, the appellant should be 
entitled as a matter of right to 
present oral argument, unless: 

(a) the appeal is frivolous; 
(b) the dispositive issue or 

set of issues has been 
recently authoritatively 
decided; or 

(c) the facts are simple, the 
determination of the appeal 
rests on the application of 
settled rules of law, and 
no useful purpose could be 
served by oral argument. 
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2. Oral argument is appropriately 
shortened in cases in which the 

dispositive points can be 
adequately presented in less than 

the usual time allowable. 
The Commission recognizes that condi

tions vary substanti'ully from circuit to 
circuit. Each court of appeals should there

fore have the authority to establish its 
0"''11 standards, so long as the national mini
mum is satisfied, and to provide procedures 

for implementation which are particularly 
suited to local needs. In exercising such 
authority each court shall have the benefit 
of the participation of an advisory committee, 

as described earlier. Each circuit's 
advisory committee would also participate 
in a periodic reviC\" of the practical impact 
of the applicable rules, their interpretation 

and implementation. 
OPINION WRITING 

The most dramatic evidence of the 

importance which attorneys attach to a 
written record cf the reason for a decision 

can be founJ. in the vim" expressed by more 
than two-thirds of the attorneys surveyed 
that the due process clause of the Constitu

tion should be held to require court~ of 
appeals to write "at least a brief statement 
of the reasons for their decisions. II Quit e 

consistently, the respondents rejected the 

proposition that reducing the number of 
opinions issued is the most acceptable way 
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to avoid long delays. As was the ca$e with 
oral argument, attorneys were unwilling to 
buy speed \"ith what appeared to them to be 
a sacrifice in the quality of the judicial 
product or the integrity of the process. 

The specific values which the attorneys 
found in opinion writing help explain the 
significance which they attach to opinions. 
Some values are a function of the role of 
the court of appeals in the judicial system: 

the necessity for a reasoned disposition to 
furnish a guide for district court judges 
and the bar in future cases, and the need 
to-provide the Supreme Court with insight 
into the court of appeals I reasoning \"hen 
the Justices consider petitions for certio

rari. 
Particularly strik.ll1g is the fact that 

more than three-fourths of the attorneys 
questioned agreed that it is important for 
the courts at least to issue memoranda so 
that they do not give the appearance to 
litigants of acting~bitrarily, and so 
that litigants may be assured that the 
attention of at least one judge was given 
to the case. If the lawyers I perceptions 
are to be credited, the risk of harm to 
public confidence in the judicial system 

from unexplained decisions could become 
serious. 

Despite the impressive affirmation of 
the need for some statement of the reason
ing which impelled the court's decision , 
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the attorneys \V"ere unwilling to insist 
either on publication or on a formal 
opinion in the traditional mold. Majorities 
in each circuit were of the view that in many 
cases it is not necessary to issue a written 
opinion for publication. Furthermore, 
in each of the three circuits more than 75 

percent of the respondents agreed that in 
some cases the result is so obvious as to 
need only an affirmance with a citation of 
precedent. 

These distinctions assume particular 
significance in light of the fact that the 
writing and clearing of opinions is exceed
ingly time-consuming. In the Third Circuit 
Time Study, conducted in 1971-1972, the 
judges found that virtually one-half --
48.2 percent, to be exact -- of all the 
time they spent on cases was devoted to 
the writing and clearing of opinions. This 
was in addition to the time spent on a given 

case prior to the time of oral argument --
or if the case is submitted on briefs, prior 
to conference -- (32.3 percent),conferring 
on a tentative disposition (5.7 percent), , 
and on the bench hearing argument (7 percent). 
As noted, these are percentages of case
related time, time attributable to the consi
deration and decision of the litigation 
before the court. There are, of course, many 
other demands on appellate judges, each with 
its cost in hours: service in the JUdicial 

CounCil, partiCipation in judicial conferences, 
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lectures and addresses, alld the inevitable 
committee assignments. 

It is not surprising that opinion 
\"ri ting should be so time-consuming. There 
is need to formulate carefully the rea ; • son .. ng 
of the court, to revie,,, the opinions of 

one's colleagues, to edit and re-edit draft 
manuscripts in the effort to aChieve con

sensus in the panel. The price of careless 
words in a judicial opinion can be high. 

Under these circumstances it is clear 
that a change in opinion-writing practices 
offers a court beleagured by ever-mounting 
caseloads the possibility of significant 
reljef. One widely-adopted approach is to 
reduce the proportion of opinions which are 
published. There is evidence tllat a progrrun 
of selective publication 'vill, in and of 
itself, prOvide a measure of savings, for 
the judges no longer sense quite the same 

need to polish the prose and to monitor each 
phrase as they do with opinions which are 

intended for general distribution. Moreover 

th~r~ are other advantages to not PUbliShing' 
opln10ns which have no precedent val ue. 
When large numbers of such opinions find 
their way into the reports, they create 

logiS~ical problems in terms of sheer space 
and llbrary maintenance expenditures, and 
the burden of fruitless research 1· s compounded. 

A program of selective publication is 
of course, but a modest change. Th ' e savings 
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in judicial time become truly dramatic when, 
for example, judgments are announced fro~ 
the bench, with the reasoning of the court 
tape-recorded and available to the litigants 
the public in written form on request. EV8n 
dramatic economies can be effected by deci

sion without any explanation, but in our 

and to 

more 

view this provides the litigants and their 
c(lunsel with less than their due. Saving 
of judicial time cannot be the sole criterion 

of any rules governing opinion writing. The 
Commission is keen.1y aware of th3 high cost 
and marginal utility of the preparation and 
publication of traditional, signed opinions 
in every case. Yet, we also recognize the 
need for reasoned decision and for a record 
of the reasoning which impelled the decision. 

These considerations lead us to embrace two 

basic propositions. 
First, we recommend that the Federal 

Rules of Appellate Procedure require that 
in every caRe there be some record, however 
brief, and whatever the form, of the reason

ing which impelled the decision. In an 
appropriate case, citation to a single 
precedent would suffice. In other cases 
informal memoranda, intended for the parties 
themselves, would serve the purpose intended. 
Opinions can be signed or unsigned, published 
or unpublished, but in each case the litigants 

and their attorneys would be apprised of 
the reasoning which underlies the conclusion 

of the court. The decision would be 
available to the public. Many cases, of 
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course, will continue to require a full 
exposition in the traditional manner, and 
both the decision and the law itself are 
likely to benefit from the process, time
consuming though it may be. The attorney 
survey provides persuasive evidence that 
the bar appreciates and accepts a diversity 
of forms which may be appropriate for 
announcing the result in different cases. 
There is every reason to believe that both 
lawyers and litigants can appreciate that 
while some cases require elaborate explana
tion, in oi'lers brevity better serves the 
cause of justice. 

Second, the Commission strongly 
encourages the use of memoranda, brief per 
curiam opinions and other alternatives to 
the traditional, signed opinion in cases 
where they are appropriate. A majority 

of the Commission strongly encourages 
selective publication of opinions. For 
some members,it should be poted, this 
would involve problems with the theory of 
stare decisis. However, the advantages 
of publishing fewer opinions than was the 
practice in the past has alreiady been 
widely recognized. Acting on a recommenda
tion of the Federal Judicial Center, the 

Judicial Conference of the United States 
has already embarked on a program designed 
to realize the benefits \vhich such a 
policy offers, and the progress of that 
program remains under active study by a 
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committee of the Conference. 
The Commission is, of course, aware of 

the problems which result from non-publica
tion. Perhaps the thorniest involves the 
question whether or not to allO\v unpublished 

opinions to be cited as precedent. To 
allO\v litigants to cite opinions which the 
court has designated as "not for publication 11 

invites publication by private publishers, 
thus defeating the basic purposes of the 
program. Where opinions are in fact not 
published, access to such opinions may be 
unequal, favoring those members of the bar 
with the resources to monitor, acquire and 

file them. 
Nore fundamental problems have been 

perceived by some. Whether or not unpublished 

opinions may be cited by litigants, judges 
may feel the obligation to maintain consist

ency bet\veen cases presenting essentially 
the same legal issues. For the judges to 
attempt consistency by examining their own 
prior judgments, while denying counsel the 
right to cite such cases compounds the 
difficulties, whether counsel's purpose is 
to distinguish the cases or to urge that they 

be followed. In addition, there are some 
who consider it undesirable and indeed 
improper for a court to deny a litigant the 
right to refer to action previously taken 
by the court. For some there is a middle 
ground: a rule which does not attempt to 
prohibit citation, but which makes clear that 
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the court will accord such prior decisions 
no value as precedents. Others, however, 
do not view this as a satisfactory reso
lution of the problems of even.handedness 
and consistency in a common Imv system. It 
may be that wiser selection of the cases 
which are decided without formal opinion or 
in which opinions are not published will 
minimize the difficulties. In a perfect 
system cases with value as precedent would 
have been decided with opinion and those 
opinions would have been published; and 
there would be no loss in prohibiting cita
tion of unpublished opinions because those 
cases would have no precedent value. 

We have not attempted to exhaust the 
range of solutions, nor to choose between 
them. The Judicial Conference of the United 
States retains a continuing interest in the 
resolution of these problems; experimenta
tion in the various circuits is continuing; 
empirical data are being collected; a 
range of alternatives is being explored. 
We recognize the Judicial Conference as an 
appropriate forum and do not believe that 
it would serve a useful function for the 
Commission to attempt, by specific recom
mendation, to foreclose that further study 
which the problem deserves. 

The recommendations which the Commission 
does make, previously discussed, are not 
fully self-implementing nor would they, in 
and of themselves, solve the range of 
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problems connected \vith opinion writing. 
\-Ie note again, hO\vever, our prior recommen
dation for the creation within each circuit 
of an appropriate mechanism for the monitor

ing of local procedures, for suggesting 
change and for evaluating the practices 
which result. The use of alternatives to 

the traditional opinion, for example, is 
an appropriate subje~t for the considera
tion of a broadly based advisory committee 
\Yithin a given circuit; so, too, are rules 
governing selection of opinions for publica

tion and citation of those which have not 
been published. The conditions prevailing 

within one circuit may be different than 
those prevailing in anoifuer; the ready 
availability WId relative utility of a 
depository or depositories, providing easy 

access to unpublished decisions, may be 
one eXfu~r'e of such difference. Again, the 
attorney survey supports the inference that, 

in opinion writing as in oral argument, 
increased familiarity with a particular 
practice leads to increased acceptance. 
The willingness of the lawyers to discrimi

nate carefully between the conditi~ns under 
which a practice is found acceptable, and 

the purpose which it is intended to serve, 
is again in evidence. Affirmance in a two

page memorandum of decision not to be 
published or cited is heavily endorsed 
whe'n the case "borders on frivolity as 
determined by the court"; \ve find a lesser, 
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but still noteworthy, measure of support 
when the issues are clear and can be 
decided by reference to precedent. These 
are factors which underscore ~gain the 
desirability of local involvement in the 
fashioning and monitoring of the relevant 
rules. Horeover, experimentation would be 
fostered and enhanced in value by the 
active participation of all segments of 
the profession. The immediate end is a 
rule which better serves the interests of 
the court and of the litigants who come 
before it. In the ultimate, and the point 
bears reiteration, the goal is not only 
to assure continued acceptance of the rule 
of law in a democratic society, but also 
general satisfaction with its administra
tion and operation. 

CENTRAL STAFF 

Adequate staff support is widely 
recognized as necessary if judges are to 
achieve maximum judicial efficiency,con
sistent always with the integrity of the 
judicial process. The law clerk selected 
by, and ~orking for, an individual judge 
has become a'fruniliar and valued aid. A 

relatively recent innovation is the utili
zation of the staff attorney, defined by 
Professor Daniel Heador as "a lawyer 
employed by an appellate court to assist 
the court as a whole." Typically, a 
central staff is composed of several staff 
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attorneys who work under the supervision of 
an experienced lawyer, the staff director. 

Staff attorneys are already serving 

the federal courts in a variety of ways. 
Every circuit, with the exception of the 
First, presently employs staff attorney~ to 
consider pro se motions and petitions. In 
addition, several circuits rely upon staff 
attorneys for the preliminary processing of 
various motions, substantive and procedural, 

and preparation of memoranda concerning 
ff tt are them. In some circuits sta a orneys 

involved in screening procedures. In the 
Second Circuit, central staff is used to 
help in the scheduling of all appeals and, 

in civil cases, to narrow· issues and to 
explore the possibility of settlement. 
Preliminary reports credit these procedures. 

'vi th reducing the 'vorkload of the court. 
Yet, the use of staff attorneys in most 

of the courts of appeals has been on a 
modest scale compared to their use in some 

state court systems. 
Utilization of central staff has been 

credited 'vith dramatic increases in the 
productivity of a number of state appellate 

courts. For example, in the Superior 
• Court of New Jersey, Appellate Division 

(one of the four courts studied in an 
Appellate J-ustice Project of the National 
Center for State Courts, of which Professor 
Daniel Meador served as project director), 
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the project year • • • saw an increase 
in dispositions. During the year 
prior to the Project the Appellate 
Division decjded 1,931 appeals. During 
the project year the court decided 
2,300 appeals, an increase of 369 ••• 
While there is no precise measure of 
the staff I s contribution, "the fact 
<;!f some contribution is incontestable." 
LD. Meador, Appellate Courts -- Staff 
and Process in the Crisis of VOlumj 
104-05 (1974) (footnotes omitted). 

In the California Court of Appeals, First 
Appellate District, there was a 51 percent 
increase in judicial productivity between 
1969, the year before the adoption of central 
staff, and 1974, after the staff had been 
in operation.for several years. 

The duties assigned to central staff 
in some state courts go beyond what the 
Commission believes appropriate. We recog
nize that limiting the functions of central 
staff will serve to limit the gains in 
productivity to be anticipated, but surely 
productivity is not the sole, nor even the 
primary, criterion by which to measure 
their utility. In our view, central staff 
attorneys should not draft opinions, nor 
should they identify cases for disposition 
without oral argument. Duties appropriate 
for central staff include research, prepara
tion of memoranda, and the management and 
monitoring of appeals to assure that cases 
move toward disposition wit-I' minimum delay. 

Subject to these limitations, the 
Commission recorrunends the development and 
optimal utilization of central staffs by 
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the courts of appeals; \v-e further recommend 
that the Congress provide adequate funds 
for such staffs in addition to the judges' 
personal law clerks. 

The Commission makes its recommenda
tion mv-are that the gains to be anticlpated 
are not altogether free of risk: there is 
some risk of undue delegation of judicial 
authority, and 'perhaps a greater risk of 
the appearance of undue delegation. Judicial 
reliance on staff is a matter of concern to 
members of the legal community and the pu'b
lic who fear dilution of the judge's ultimate 
responsibility in the decision-making process. 
The members of the Commission are confident 
that the federal 
exercise an independent judgment, irrespec
tive of communications from a central staff 
attorney, and that there is a potential for. 
gain yet to be realized. 

Additionally, \v-e believe that t\V-O 
recommendations previously discussed are 
relevant to allaying the concerns which 
have been expressed. First, \v-e have 
recommended that each court publish its 
internal Operating Procedures. Such a 
publication would make clear what staff 
attorneys do and what they do not do, and 

the proeedures which are follO\v-ed by the 
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court in utilizing their services. Second, 
the advisory committee should play an 
important role in fashioning local rules 
governing the operations of central staff, 
and in recommending change in the light of 

experience. 

-121-



IV. ACCOMMODATING MOUNTING CASELOADS: 
JUDGESlfIPS) JUDGES AND STRUCTURE 

Experience with steadily rising 
caseloads suggests that it is improbable 
that the federal appellate system will be 
able adequately to serve the country for 
another generation \vithout substantial 
change to accommodate the workload. 

Prestigious and respected authori
ties have recommended that the Congress 
deal with the problems of the courts 
of appeals by reducing the jurisdiction 
of the district courts: "averting the 
flood by lessening the flO\v, II to borrow 
Judge Friendly's apt phrase. Whether or 
not this vimv will prevail, it assuredly 
calls attention to the p:-ice of unfettered 
growth in the federal system. Ho\vever, an 
unambiguous statement by the Conference 
Committee, in explanation of the statute 
which a'ithorized creation of the CommisSion, 
made it clear that the Commission was nei
ther to study nor to make nrecommendations 
with respect to the basic jurisdiction, 
civil or criminal, of the district courts." 

A large number of witnesses have 
pointed out the difficulties inherent in 
this constraint o For example, many mem

bers of the federal judiciary, while re
cognizing the limitation on the Commis

sion's mandate, nevertheless took occasion 
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to emphasize that elimination of diversity 
jurisdiction and three-judge district courts 
would provide a measure of immediate relief 
to the federal courts. Other types of cases 
it has also been argued, might beneficially 
be removed from the federal courts. 

Beneficent as changes in the juris

diction of the district courts may be, it 
\.,rQuld be imprudent in light of recent his
tory to assume that the growth in caseloads 
will in fact stop. The rate of appeal in 
criminal cases has more than tripled over 
the past two decades, a major portion of 
the increase coming as a result of Congres
sional enactments which removed indigency 
as a practical barrier to appellate review. 
In civil cases the increase has been small

er, but still substantial. While pre
dicting the future caseloads of the courts 
of appeals is a hazardous endeavor, prudent 
planning requires the awareness that new 

and different \vellRprings of federal judi
cial business are likely to deyelop. The 
demands 'Jf federal programs to protect the 
environment \vere hardly foreseen a brief 
decade ago; the dimensions of new programs 
developed to meet needs relating to con
sumer protection, energy, or the economy, 
and the judicial business to be antici
pated from them, can only be dimly per
ceived at this juncture. 
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Our task is to fashion a model to cope 

with future growth, not only in the system 
as a whole, but also in each of the indivi
dual circui~s. That structure must be ade
quate to accommodate the unforeseen, and 
the unforeseen may make demands which are 

large indeed. 
There are a limited number of alter-

natives which ('''in prove effective in ac
commodating mounting caseloads. There are 
essentially three approaches: diverting 
cases to specialized tribunals, fashioning 

new procedures for the rapid disposition 
of large numbers of ~ases, or creating ad

ditional judgeships. The Commission re
commends the creation of additional judge

ships, confident that this is the solution 

to be preferred. 
We turn to an analysis of the alter-

natives. 
One possible response to the increased 

case loads of the courts of appeals is to di
vert certain classes of cases to one or more 
centralized courts -- IIspecialized ll courts, 
as they are sometimes called. The debate 
over the desirability of such courts is not 
new; proposals for a court of tax appeals 
and for a court of patent appeals have been 

raised periodically at least for the past 
twenty-five years. Hore recently, thought
ful and innovative proposals for what would 

basica.lly be a court of criminal appeals 
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A second possible response to the 
mounting caseloads, utilized \vi th note
worthy success by the judges of the courts 
of appeals in recent years, is the develop
ment of procedures for the more rapid dis
position of large numbers of cases. The 
story is a familiar one, and we need not 
pause here to gauge precisely the savings 
which can be achieved by further reducing 

the number of lengthy opinions, denying 
or curtailing oral argument, and adopting 
other expedited procedures. The short of 
the matter is that there is a limit to 
the savings which can be accomplished 
without adverse impactm the quality of 
the judicial process and the resulting 
product. When that limit is reached--and 
there are indications that in some cir

cuits it has already been exceeded--
there can be no alternative to additional 
judges. 

A. THE LARGE CIRCUIT: 
PROBLEMS AND ALTERNATIVES 

Any recommendation for the creation 
of additional judgeships require s consi
deration of the problems already faced by 
our lar ~er courts. Two of the eleven jud
icial circuits currently have more than 
nine active judgeships: the Ninth Circuit 
with thirteen and the Fifth with fifteen. 

The experience of these courts, particu
larly that of the Fifth Circuit,is instruc-



have been made,generating much interest and 
controversy. After extensive discussion, 
however, the Commission has concluded that 
on balance the'disadvantages of dJ.verting 
specified classes of cases from the regional 
courts of appeals to centralized or spe
cialized courts outweigh the advantages. 
The reasons prompting this decision have 
been described in an earlier section of this 
report. 

One further point, how'ever, deserves 
mention in this context. Creating spe
cialized courts for the purpose of drain
ing off cases would have an immediate impact 
on every circuit, Whatever the state of its 

docket or the need to provide it relief. 
To be specific: If the Commission were to 
recommend, and the Congress to approve, a 
Court of Administrative Appeals or a Court 
of Tax Appeals for relief of the regional 
courts of appeals, cases from allover the 
country would be diverted there immediately, 
including cases from the three-judge First 
Circuit as well as from the Second, Fifth 
and Ninth, regardless of the relative needs 
or capacities of those several courts. On 
the other hand, the Commission's recommenda
tion for more judges, accompanied by our 
proposal for managing the large circuit, 

discussed below, will affect circuits dif
ferentially, only to the extent necessary 
to accommodate their caseloads. 

tive. The Fifth is not only the largest 
circuit in terms of case filings and active 
judgeships, but it was also the first cir
cuit to go beyond nine judgeships and thus 
has had the most experience with the problems 
which concern us. As the caseload of the 
Fifth has continued to grow, there have 
been proposals for further increases in 
the size of the court. The active judges 

of the circuit, however, acting unanimously, 
have repeatedly rejected added judgeships 

as a solution to the court's problems. To 
increase the number beyond fifteen would, 
in their words, "diminish the quality of 

justice" and the effectiveness of the court 
as an institution. Indeed, a majority of 
the active judges of the circuit, in a 
statement submitted to the Commission, 
asserted that even fifteen is too large a 
number of judges for maximum efficiency, 
particularly with respect to avoiding intra
circuit conflicts and to resolving them 
when they arise. 

Nine has often been referred to as the 
optimal, or even the maximum, number of 

judges for circuits. Others have argued 
to the contrary, insisting that no magic 
inheres in that figure. On the basis 
of experience, however, we can point to 
specific disadvantages of the large court 
and assess their significance. The col
legiality of the court is im~3ired. 
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Most obvious, however, is the cost in judge 
pO\v-er in any en banc determination when, 
as in the Fifth Circuit, fifteen judges sit 
to hear oral argumen~, and thereafter par
ticipate in conference, to decide a single 
case. A court of fifteen is the immediate 
equivalent of five three-judge panels. Not 
only is the conference more cumbersome and 

time-consuming, but the process itRelf is 
adversely affected: a convention rather 
than a court, a legislative committee 
meeting al.d not a judicial deliberation 
__ these are the pejorative characteriza-

tions used by judges. 
To this must be added the logistical 

problems of assuring the presence of all 
active judges of the court at a single 
place at a given time, the cost in travel 
time, and the inefficiencies I'8sulting from 
scheduling difficulties, whether by delay 
of the en banc proceedings or by disrup

tion of normal routines. 
To minimize these penalties of size, 

some larger circuits have undertaken en 
banc determinations without oral argument 
before the full court. The practice has 
been defended in Commission hearings on 
various grounds. How·ever, the attorney 
survey showed that a clear majority of the 

bar of eaoh of the circuits studied be
lieved that oral argument before all of the 
judges sitting en banc was indispensable, 
notwithstanding previous argQment before 
a panel. And the Commission appreciates 
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that there is a substantial basis for this 
view in light of the importance and dif
ficulty of the cases likely to be decided 
en banco Even so, given existing case
loads, it is not hard to understand the 
considerations which may prompt a large 
and beleaguered circuit to deny oral ar
gument before the full court en banco 
Whichever option is chosen, the cost is 
substantial. 

Less intrusive on day-to-day oper
ations, but less to be preferred for other 
reasons, is the continued refusal to de
cide cases en banco During the two years 
fiscal 1971 and 1972, the Ninth Circuit 
did not decide a single case en banco In 
part tl~is may be said to reflect the per
ception of the judges of the cost involved 
in assembling all thirteen active judges. 
The record aoes show a dramatic increase in 
en banc determinations in the Ninth Circuit 
since 1973, a change which appears respon
sive to concern for the stability of the 
1mv- of the circuit. 

The simple duty of determining whether 
or not a case should be heard en banc it
self constitutes an added burden to a large 
court. Determining \v-hether an intra-cir
cu~ t conflict does or does not exist, 
evaluating whether the issues presented 
are ripe for resolution by the circuit as 
a whole: these can be difficult questions 
which, however preliminary, require sub-
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stantial judicial attention. 
A related p>:"l)blem is the obligation 

felt by many judges to keep current with 
all decisions handed down by each of the 
panels in their court. The effort to 
avoid intra-circuit conflicts, rather than 
merely to resolve them, and to remain 
familiar with the evolving law of the 
circuit, is commendable. Yet, as the 
court increases in size, the obligation 
to remain current would eventually impose 
burdens of impossible magnitude. Even 
under more favorable conditions many cir

cuits no longer undertake to have each 
active judge review decisions before they 
are handed down, and in larger circuits 
there is already evidence that all of the 
judges may no longer be able to remain 
current with the law of the circuit as it 

develops. 
In sum, an increase in the size of the 

.court guarantees an increase in its problems, 
and under present procedures greatly 
increases the.burden of complying with the 
letter and the spirit of the provisions of 
the Federal Rules of Appellate Procedure 
governing en banc hearings. The number of 
possible panels rises as the circuit 
grows; the opportllnity for intra-circuit 
conflict increases; and the cost in judge 
power to resolve each of the conflicts 
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which develops parallels the other two. Any 
acceptable solution to the problem of 
managing a large circuit must provide some 
satisfactory resolution of these problems. 

Circuit Realignment 

As the Commission recognized in its 
prior report, circuit realignment may be 
an appropriate alternative to the creation 
of large circuits. Fashioning new circuits 
whenever the number of judgeships grows to 
thirteen, fourteen or even fifteen offers 
the twin advantages of simplicity and fa
miliarity. By refusing to countenance large 
circuits we avoid their problems. 

The Commission adheres without reser
vation to its previous report calling for 
immediate relief to the Fifth and Ninth 
Circuits by way of creating new circuits 
or, as indicated in its later statement , 
independent divisions. 

Nevertheless, the Commission is aware 
that circuit realignment is not a solution 
which can be adopted automatically wherever 
caseloads grow. New courts and new cir
cuits bring different problems in their wake. 
Undue proliferation of circuits increases 
the potential for inter-circuit conflict 
even though it enhances unity within each 
circuit. TIle Fifth and Ninth Circuits each 
extends over a geographical area so vast 
that, even ·t\..fter realignment, the territory 
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covered will be far from minuscule. The 
situation would be quite different if the 
creation of additionak circuits should lead, 

for example, to a United Stated Court of 
Appeals for the southern tip of Manhattan. 

TIle creation of even a one-state cir
cuit invites the loss of important elements 
of our federalism. Although the judges in 
a single state may differ widely in any 
number of respects, the IIpoolll from which 

nominees are likely to be chosen, as well 
as the processes \Y'hich lead to an appoint
ment, would inevitably be narrower in a 
single state than in several. On a less 
tangible but perhaps ultimately more im
portant level, there is the risk that a 
single-state circuit \Y'ould no longer be 
perceived as a national court in quite the 
same way and to the same degree as a court 
which dra\Y's its judges from several states. 
T:l1.el~e is reason to believe that judges from 

different states reinforce one another's 
perceptions that they are judges of a na-

tional court. 
The principles stated in our prior 

report should guide the Congress in con

sidering circuit realignment. 

Specialized Panels Within The Courts 

The Commission has heard the suggest

ion that ~he law of the circuit as it 
relates to particular specialized fields, 
such as taxation, labor law or admiralty, 
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be entrusted to a designated rotating 
panel of the judges of the court. Only 
members of the panel would speak for the 
circuit on cases within their area of 
specialization. It is argued that the 
adoption of this proposal would make 
possible en banc hearings of manageable 
size, almo-s:t without regard to the num
ber of active judges on a given court. 
We are, however, unpersuaded. Central to 
the p+oposal is the identification and 
assignment of a given case to a parti
cular panel, convened to decide cases of 
a certain type. But many cases do not 
lend themselves readily to such pi
geonholding. There are, for example, 
considerable grey and overlapping areas 
between the fields of patent law and 
antitrust law. More basically, tax cases 
may require resolution of constitutional 
issues which would thereafter be ap
plicable in labor law cases. It is doubt
less feasible to provide some administra
tive system for allocation, but it must 
be recognized that the power to charac
terize and to allocate may well evolve 
into the power to direct not only the 
ultimate result on the merits of a given 
case but also the law of the circuit. 
With judicial philosophies known and with 
the law of the circuit determined by a 
majority of the judges~ the power to assign 
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can be the pmver to decide. 

The Commission's Proposal: Managing 
a Large Circuit 

The major problems of managing a large 

circuit arise primarily in conne~tion with 
en banc proceedings. A variety of solutions 

are possible. 
After much consideration of the alter

natives, the Commission recommends that 
participation in en banc hearings and de
terminations be limited to nine judges: the 
chief judge and the eight other active 

judges of the circuit \vho are senior in 
commission but not eligible for senior 
status. However, judges eligible for 
senior status may continue to participate 
so long as, and to the extent that, the 
total number of participants does not 
exceed nine. Thus, .for example, in a 
circuit with ten active judges, three of 
whom (including the chief judge) are eli
gible for senior status, tpe chief judge 
would participate in en banc deliberations 
and decisions, as would the seven not 

eligible for senior status; of the re
maining ~wo judges, both of whom are eli
gible for senior status, only thp !tlOSt 

junior hould sit en banco 
A simpler proposal would be to pro

vide that t!ie en banc court be composed of 
the nine most senior active judges, without 
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qualification. The major disadvantage of 
such a proposal is that it makes the Imv 
of the circuit less responsive to new 
appointments. There is also a question 
of the image of a court whose most im
portant decisions are made by the most senior 
judges, particularly if several non-par
ticipating juniors had'taken a contrary 

psoition in panel decisions. A seniority 
system, modifieu as we have proposed, can 
be expected,in light of the patterns of 
3ppellate court appointments, to assure 
change at a relatively rapid rate. 

Under the Commission's recommendation, 
judges who sat on the original panel would 
not, for that reason alone, be eligible 
to sit en banco This would apply eqqally 
to active judges not yet eligible for the 
en banc COUi t, to judges eligible for 
senior status who for that reason do not 
sit en banc, and to senior judges. With 
respect to the last mentioned category, 
this would represent a change in the la\v. 
We believe, however, that this change 
follows from the need to maintain stability 
in the law of the circuit. 

The .essence of the Commission's pro
posal is an en bane court of no more than 
nine. There are a wide variety of pos
sible methods for selecting the nine. We 
have set forth that proposal which commended 
itself to most of us; there was, however, 
substaNtial sentiment for random selection. 
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------------------~ .... --------------------------------------------------~----------
Some preferred that each of the randomly 
selected judges serve on the en banc for a 
specified and limited period; others pre
ferred random selection on a case-by-case 
basis., Ei ther of these methods would avoid 
the unhappy collateral effects of election 
by one 1 s peers. However, to the majority 
of the Commission lithe luck of the draw' 1 

seems an inappropriate method of selection 
for so important an assignment. With the 
power to bind all the judges of the circuit 
entrusted to what may be a minority of the 
court, the risk of repeated random exclu
sion of some of the ablest judges is, for 
some, a source of concern. This risk wou.ld, 
of course, be minimized by random selection 
on a case-by-case basis. However, that 
procedure has the potential for serious 
difficulti.es in maintaini.ng stability and 
consisten<.~y in the law of the circuit. 

The impact of the Commission 1 s recom

mendation will vary substantially from 
circuit to circuit; for instance, it will 
not make a great deal of difference to a 
court of ten or eleven. Indeed, the 
Comnission has heard testimony urging that 
the proposal for a limited en banc not take 
effect until a court has grown to some lar

ger number. We are not unmindful of the 
concerns that motivate the suggestion. But in 
the interest of simplicity, and because of 
our view that an en banc of more than nine does 

indeed have substantial disadvantages, a 
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majority of the Commission has found it 
unpersuasive. 

At the present time there is no federal 
appellate court so large that the nine who 
\v-ould sit en banc would constitute a minor
ity of the full court. With circuit 
realignment, the probability of a court so 
large would be remote and certainly the 
many disadvantages of such a tribunal make 
it clear that this is an eventuality to be 
avoided. Should this eventuality occur, it 
would only be after a period of experience 
with the limited en banc and with whatever 
method of selection is authorized by the 
Congress. We therefore recommend that 
Congress reconsider the method of selection 
of the nine judges who constitute the en 
banc court, when the nine no longer consti
tute the majority of the court. Until this 
point is reached, the proposal put forth 

by the Commission should achieve the 
advantages of rotation, neither too rapid 
for stability nor too long delayed to allow 
for change. 

Whatever method of selection is utilized, 
the chief advantage of the limited en banc 
is that it makes possible effective manage
ment of a large circuit, thus providing a 
practicable means of increasing the number 
of judgeships, if circuit realignment is 
deiayed or deemed undesirable. In contrast 

to programs for diverting cases to specialized 
courts, this approach would be implemented 
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only as, and to the extent that, the need 

was clear. Thus, it would have no impact 
whatever 0:1 those circuits that have only 
nine active circuit judges and only slight 

impact on those somewhat larger. 
A further advantage of the smaller en 

banc is the flexibility in scheduling 
which it affords. The larger the circuit, 
the more demanding the task of maintaining 

intra-circuit harmony, and the larger the 
number of en banc hearings which will be 
required. Where the burden of en banc 
determinations becomes onerous, it would 
be possible to assign fewer panel hearings 
to the judges charged with the responsibility. 

Moreover, greater use might be made of 
the practice of designating cases for initial 

hearing, rather than rehearing, en banc, 
where there is a perceived need for 
fashioning a coherent body of law in a 
particular area. The resultant economy 
could be significant, not only for the court, 

but for the litigants as well. 
The pO\yer of decision to set a case 

for en banc hearing should be retained 
in the entire court. To allow this initial 

determination to be made by all the active 
judges of the circuit assures every judge 

an important added measure of active par
ticipation in fashioning the law of that 

circuit. 
We recommend one revision of 28 U.S.C. 
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§46(c), which no\y requires for en banc 

consideration the majority vote of all the 
active judges. The effect of this require
ment is to prevent en banc consideration of 
a case in \yhich one or more of the active 
judges are disqualified and a majority of 
the active judges remaining is not enough 
to constitute a majority of all the active 
judges. It should instead be sufficient 
for en banc consideration if a majority of 
the active circuit judges who are qualified 
(in the traditional sense) to sit in a 
matter so vote. 

B. ASSURING JUDGES OF SUPERIOR QUALITY IN 
ADEQUATE NUMBERS 

The heart of the Commission's proposal 
is the creation of additional judgeships 
to meet developing needs. A ne\yly created 
judgeship which is not filled provides no 
help; by the same token, a vacancy in an 
existing judgeship exacerbates the need. 
The Commission recommends that judicial 
vacancies be filled expeditiously. Such a 
recommendation may appear superfluous, but 
the fact remains that in the last five fis
cal years, vacancies in the courts of 
appeals have caused a combined loss of 

twenty-eight years of judicial service. 
In a system \yith only 97 active judgeships, 

the effective dispensation of justice must 
suffer from a loss of this magnitude. 
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The details are provided by the Court 

I'lanagement statistics of the Administrative 

Office of the United States Courts. Dur
ing this five-year period, the Second Cir
cuit sustained 48 vacant judgeship months; 
the Third CirGuit, a staggering 78 vacant 
judgeship months; 46 in the Sixth Circuit; 

45 in the Seventh Circuit; and 48 in the 
Ninth Circuit. A substantial proportion 
of the accrued vacant judgeship months 
during this period was attributable to a 
few long-standing vacancies. For instance, 
32 of the vacant judgeship months in the 
Second Circuit are attributable to the sin

gle vacancy left by the retirement of 
Judge J. Joseph Smith, a vacancy filled 
only after a delay of more than three 

years. In the Third Circuit, a single vacancy 

betw"een the death of one 
effective date of service of 

which existed 
judge and the 
his successor accounted for more than 24 
lost months. An even more striking example 
is the period of 44 vacant judgeship months 

between the retirement of another Third 
Circuit judge in fiscal year 1967 and the 
apPOintment of his successor in fiscal 1971-
In the face of the needs of the courts of 

appeals, it is difficult to imagine any 

responsible basis for permitting such 

extended vacancies to persist. 
It is sometimes thought that the harm-

ful effects of judicial vacancies are avoided 

when a judge retires but continues to sit 
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as a senior judge. Senior judges, however, 

are not obligated to hear as many cases as 
those in active status. More fundamentally, 
the service of senior judges does not confer 
unanticipated benefits: on the contrary, 
the system operates on the assumption that 
many judges will, upon retirement, continue 
to bear a substantial portion of their 
court's workload. Indeed, virtually all do. 
Thus, delay in the appointment process 
actually deprives the judicial system of 
the fully expected service of an active 
judge. In short, we reiterate that there 
is no substitute for filling vacancies as 
they occur. 

No matter how quickly vacancies may 
be filled, illnesses or other exigencies 
may result in one circuit's needing tem
porary assistance from other courts. The 
Commission therefore recommends a simplifi
cation in the procedure for making inter
circuit assignments of active judges. 
Although the Congress has required only 
certification of necessity by the borrowing 
court and designation and assignment by the 
Chief Justice, present practice also requires 
a certificate consenting to the assignment 
from the lending circuit and the approval 
of the Inter-circuit Assignment Committee 
of the Judicial Conference. These additional 
requirements may well reflect a sensitivity 
to the financial implications of assignments, 
as well as to the needs of the lending court. 
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A member of the Inter-circuit Assignment 
Committee, in testimony before the Commis
sion, estimated that it ordinarily takes 
II a minimum of three months from the time 

a judge agrees to accept an outside 
assignment to the time he starts to serve." 
We have heard other testimony that greater 

flexibility may be desirable. Certainly, 
the judiciary should be in a position to 
respond rapidly to calls for assistance. 
Accordingly, the Commission recommends that 
the judiciary return to the simple procedure 
established by statute, consistent with the 

needs of the lending court. 
The major proportion of inter-circuit 

assignments involve senior judges who have 

a greater flexibility in accepting such 
assignments. They also have a unique role 
while serving on the home circuit. They al'e 

knowledgeable in the law of the circuit and 
familiar to the members of the bar as well 
as to their colleagues. They are relieved 

from participation in the affairs of the 
judicial council and from en banc sittings. 
In short, for the home circuit, senior judges 

offer the potential for significant contri
bution to the judge power of the court \vi th

out the attendant disadvantages which typi
cally accompany use of district court judges 
or an increase in the number of active judges 

on the court. That contribution is in fact 

a significant one: approximately ninety 
percent of the judges who accept senior 
status "continue to perform substantial 
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judicial work, \I despite the fact that they 
have already earned retirement. 

The Commission recommends a modest 
easing of the requirements for taking senior 
status. We do this in light of' the consi
derations just stated, and because of the 
desirability, especially at this point in 
the history of the federal judiciary, of 
assuring that judgeships are made as 
attractive, as practicable to men of high 
quality. Today, by statute, a jud~e may 
take senior status on the completion- of 
fifteen years of' service at age 65 or ten 
years service at age 70. These particular 
provisions \vould remain in effect, but we 
would provide additional circumstances under 
which judges might take senior status. As 
matters now stand, a judge aged 70 may retire 
with ten years of service while another aged 
69 with fourteen years of service may not. 
A third judge \vi th nineteen years of service 
at age 62 must wait three more years. We 
recommend that the statute be revised to 
allow retirement after twenty years of 

service on the bench at age sixty. In addi
tion, lye would provide that a judge may 

qualify under \vhat has been colloquially 
referred to as the "rule of' eighty.1I That 
is, a judge should be eligible f'or retire
ment when the number of' years he has served 
on the bench, added to his age, equals eighty, 
assuming always a minimum period of' one 
decade of service and a minimum age of' sixty. 
By this revision a judge who has given 
substantial service to the judicial system, 
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and who is likely to continue to carry a 
heavy caseload even on retirement, would 
not need to defer taking senior status 
beyond what we consider the equitable 
equivalents of the present statutory scheme. 

Considerations of fairness also compel 

us to add our voice to those who are calling 
for an increase in judicial salaries. More, 
however, is at stake: it is imperative that 
the opportunity for service on the federal 
courts attract lawyers of the highest quality. 

Despite rampant inflation, the salaries 
of federal judges have not been adjusted 

since 1969. We recommend that federal 
judicial salaries be raised to a level 
that will not deter outstanding individuals 

from accepting appointment to the bench 
and that will adequately compensate those 

now serving. 
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V. OTHER RECOMMENDATIONS 

A. A CONTINUING COMMISSION ON THE FEDERAL 
JUDICIAL SYSTEM 

The demands upon the federal judicial 
system are constantly in the process of 
change. It is prudent to provide a mechan
ism which can anticipate problems and develop 
suitable solutions before crises and emer
gencies preclude the opportunity for needed 
study and thoughtful response. 

Moreover, the recommendations of the 
Commission do not purport to meet even the 
present needs of the entire system. As 
pointed out earlier, the Congress has 
limited our mandate and precluded study of 
the jurisdiction of the largest component 
of the federal judicial system, the district 
courts. In addition, the practical effects 
of implementation of any of our recommenda
tions deserve continuing study and periodic 
evaluation. 

The Commission recognizes that the 
Congress, acting through its respective Com
mittees on the Judiciary, maintains a con
tinuing concern for the system as a whole. 
Yet, there would be advantage in a continu
ing body, broadly representative of the 
legal profession, which would report to the 
Congress and in,addition,to the President 
and to the Chief Justice. 
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The Commission therefore endorses the 
recommendation of the Chief Justice that 
the Congress consider the desirability of 
creating a standing commission to study and 
make recommendations with respect to the 
problems of the federal courts, according 
priority to matters excluded from the juris
diction of this Commission. 

B. DISTRICT COURT JUDGES OF HIGH QUALITY 
IN ADEQUATE NUMBERS 

The work of the courts of appeals is 
affected significantly by the quality of 
judicial performance on the part of the 
district courts whose judgments they review. 
Clearly, the system \vill operate best with 
trial judges of superior quality in suf
ficient numbers to avoid the undue pressure 
which invites error. They should be afforded 
the time necessary to explicate their rulings 
by adequate findings and opinions where 
appropriate, for these serve to ease the 
burdens of the appellate courts. There is, 
of course, a broader perspective: the sheer 
volume of district court adjudications and 
the resultant impact on the society of the 
quality of justice at the trial level are 
of paramount importance. A0cordingly, the 
Commission recommends that the Congress assure, 
for each of the district courts, judges of 
superior quality in sufficient numbers and 
with adequate support facilities to perform 
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the functions aSSigned to them in our system 
of justice. 

C. TENURE OF THE CHIEF JUDGE 

Although the present method of select
ing the chief judge of the various courts 
of appeals, selection by seniority, takes 
no account of the administrative abilities 
of the judges, the Commission has concluded 
that the alternatives to seniority would 
create more problems than they would solve. 
Election of the chief judge by the members 
of the court or selection by the members of 
the court above would politicize the selec
tion process. The Commission therefore 
recommends that the present method of 

selecting the chief judge be retained. At 

the same time we recommend that the Judicial 
Code be amended to provide for a maximum 
term of seven years for the chief judge of a 
circuit, with tenure limited to one term. 

In this way, we would hope to minimize the 
impact of a chief judge who lacks adminis
trative abilities, while allowing the 

chief judges who are good administrators 
sufficient time to have a beneficent effect 
on the functioning of their circuits. 

We note that the chief judge of the 
Court of Claims and the chief judge of the 
Court of Customs and Patent Appeals are 
appointed by the President. We recognize 

that each is a court of nationwide jurisdiction. 
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Whether this difference is sufficient to 
justify a different method of selecting the 
chief judges of these courts is a matter 
appropriately to be considered by Congress. 

D. SELECTION OF THE PRESIDING JUDGE OF A 
PANEL 

Under present law (28 U.S.C. §45(b)), 

a senior judge presides over any panel on 
which he sits; unless he voluntarily 
relinquishes this responsibility or the 
chief judge is a member of the panel. Sev

era+ judges, testifying before the Commis
sion, have suggested that selecting the 
author of the panel opinion is a decision 
most appropriately made by an active judge 
of the circuit. To this end, the Commission 
recommends that Congress amend section 45(b) 
of the Judicial Code to provide that the 
presiding judge on a panel be the active 
jud&e of the circuit who is senior in com

mission. 

E. ADEQUATE STAFFING AND SUPPORT 

The dlfficult business of judging can 

be done only by the junges themselves. It 
is unwise and imprudent to deprive judges 
of the basic aids which can contribute to 
their efficiency, their productivity and the 
quality of their judicial efforts. The 
Commission recommends that Congress provide 

adequate staff and support facilities for 
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each of the judges of the courts of appeals. 
Each judge should be provided with as many 
law clerks as he can profitably use and 
with adequate secretarial assistance for his 
chambers. Similarly, the courts themselves 
should be provided with support services 
which will assure maximum efficiency. 

F. DISCIPLINE OF JUDGES 

Public confidence in the courts is an 
essential ingredient of our system of gov
ernment. Allegations of judicial misconduct 
threaten that confidence. Judicial incapa
city inevitably affects the efficient func
tioning of the courts. 

The Commission recognizes that a mechan
ism for handling allegations of misconduct 
and incapacity is an important matter and 

recommends that the Congress turn its atten
tion to this subject. 

G. AVAILABILITY OF COURTS OF APPEALS DOCUMENTS 

At present there is no single depository 
\vhere the briefs and related documents of 
cases heard in each of the courts of appeals 

is available. In addition, there is evidence 
of some needless duplication of effort \vhere 
a number of 1m., libraries bind and store 
voluminous material from the same circuit. 
In the interest of efficiency and to assure 
ready availability of a complete set of these 
materials, the Commission recommends that 
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the Library of Congress serve as a national . . 
depository for the briefs and other appropri
ate documents of the federal intermediate 
appellate courts. The Library of Congress 
should micro-copy such materials and make 
them available to the public at cost. 

The annual cost of such a program has 
been estimated at approximately $50,000, 
with savings in excess of that amount to be 
anticipated as a result of economies which 
various law libra:ries could then achieve. 

It would be appropriate for the Library 
of Congress to consult with the various 
courts of appeals to define the documents 
to be recorded and the procedures which 
would prove most convenient. 
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Public Law 92-489 
92nd Congress, H. R. 7378 

October 13, 1972 

£In £let 
Til Creut~ a (;<'fllIU!""!IlU 0" He"!"!"" ot the .'I'd,·ra! Cllnrt Al~,,·not. SJ"liU'w 

ot the Vnltl'd States. 

Be it el/acted by the Serwte and IIou8e of Rer:,resentativu of the 
UrJited Statu of A merira in ('(mgruB uJ1umbled, fltat thrre is hl!reby 
established a Commission on Revision of the Fl!deral Court Appellate 
Systl.'m (hereinafter referred to as "Colllmission") whose function 
t;hall be--

(a) to study the present division of the United States into tho 
several judiCIal circuits and to report to the President, t.he 
Congress, and the Chief .Justice its recommendations for Chllllges 
in the !!l'Ogruphic3.1 boundarirs of the circuits as may be most 
appropriate for the expeditious and etTecth'o disposition of 
judicial uusiJll'ss. 

(b) to study the stJ'ucture und internal procedures of the 
Federnl courts of appeal systl'll1, and to report to the Pn·sident, 
the Congress, and the Chid .JuBtice its J"PC'ommenclations for such 
additional changes in structure or intemal procedure as may be 
appropriate for the cXl)(!ditiollS and etTecfh'e disposition of the 
caseload of the Feelera courts of appeal, consistent with funda
mrntal COIICI'pIS of fairness and due process. 

SEC. 2. (a) The Commission shall be composed of sixt('en members 
uJlP"inted liS follows; 

(1) four lIlemUcrs a~point('d by the President of the United 
Statl'.s j 

(2) four Ml'lIlbers of the Senate appointed by the President 
pro tempore of t lw Senate; 

(3) four !I!emUcrs of thl! House of Representatives appointed 
by the Spenker of the House of Representatil"l's, and 

(4) four m('lllbers appointed by the Chief .Ju~iice of the 
United States. 

(b) Any "lIcanc!" in the Commission shall be filled in the same 
mnnncr as the original nppointment. 

(c) The Commission shall elect a Chairman und a Vice Chairmnn 
from amon!! its inelOUcrs. 

(d) Kine memUcrs of the Commission shall constitute n quorum, 
bnt tlm'e rna,' conduct hearings. 

SEC.:i. (a) )!e.nb(·rs of the Commh'sion who are officers, or full-time 
employ('('s. of the United Stutes shall receive no additional com pen
sutJon for' their serl"iccs. Lut shall be reimbursed for travel, subsistence, 
und other nec('ssnry ('xpemes incurred in the performance of duties 
I'est('d in tlw CommiSSIOn. but not excel'ding the mllximum Rmounts 
lIuthori;wd under sl'ction ~:;(i of title 28, ljnit~d Stutes Code. 

(b) ~lemUcrs of the Commission from pril'ate life shall rcecil'e 
$100 pcr dil'm for each day (including tmveltime) during which he 
is engll!!(·d in the actual performance of dutie.s vested in the Commis
sion, plus reimbnr.;cnwnt for travel, subsistence, nnd other necessarv 
expl'nses incl1rrt'd in the performun('(> of such duties, but not in exceSs 
of the maximum amounts aulhorizl'<i under section 456 of title 28, 
United StRtes Code. 

SEC. 4. (a) The Commission may nppoint an Executh'e Director 
who shnll rC('I·i\,1' l'olll}l('nsntionllt a rate not ex(,(,eding that prescribed 
for lel'el Y of the EXl'cuti\'l' Schedule. 

(b) Th(' EXl'cutil·p I>irl'cfor, with aJlprOl'al of the Commission, 
may appoint !Lnd fix the COIIIIl\'n$lltion of such Illlditionill personnel as 
he deems lH'("es.~lIr'y, wilhout J'('l!;lInl to the prol'isions of title [), rnited 
Statl's Crn!!·, gOI'ernillg lI)lpointlllents in flJl\ comp\'titi\"!~ service or 
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the provisions of charter 51 and R1IbdIUpter III of ('haptl'r iia re1tlting 
to classification and OI!Jll'ral SclH'd1lle pay rates; Provided, hou'clJer, 
That such complmsation shall not exceed the annual rate of basic pay 
for GS-18 of the General Schedule under section [)3a2, title Ii, United 
States Code. 

(c) The Director may procure personnl sen'ices of experts and 
consultants as authorized by section :1109 of title 5, Fnited State.~ 
Code, at rates not to exceed the highest level payable under tho 
General Schedule pay ratl's, section 5332, title 5, IJl11ted States Code. 

. (d) The.Administrative Office of the rnited State.s Courts shall 
provide administrative sen;ces, including finnn<'inl nnd budgl!ting 
services, for the Commisdon on a reimbursable basis. The Federal 
.Tudicial Center shall provide lIeces.sary rl'sellrch services on II reim
hursable basis. 

SEC. 5. The Commission is ,mthorized to requl!st from any depart
ment, agency, or indl!pendent instrumentality of the Government any 
informntion and assistance it deems necessary to carry out its func
tions under this Act and ench such department, agency, and independ
ent instrumentality is authorized to provide such lIlformation and 
assistance to the extent permitted by law when requested by the 
Chairman of the Commission. 

SEC. 6. The Commission shall transmit. to the President; the COIl

/.,rrcss, and the Chief J.ustice--
(1) its report under section l(a) of this Act within one hun

dred nnd eighty days of the date on which its ninth member is 
aplJ?inted j and 

(2) its report under section l(b) of this Act within fifteen 
months of the date on which its ninth member is appointed. 

The Commission shall cease to exist ninety days after the elate of the 
~ubmission of its second report. 

SEC. 7. There are hereby authorized to be appropriated to the Com
mission such sums, but not more than $270,000, as may be necessary 
to carry out the purposes of this Act, Authority is hereby grantpd for 
appropriated money to remain a,'ailahle until expend~d 

Approved October 13, 1972. 
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Public Law 93-420 
93rd Congress, S. 3052 

September 19, 1974. 

2ln 2let 
To amend the Act of October 13, 1972. 

Be it enacted by the Senate and HOlllJe 01 Representatives 01 the 
United States 01 America in Oongres.y assembled, That the Act of 
October 13, 1972 (86 Stat. 807) is amended as follows: 

(a) Section (2) of section 6 of such Act is amended by striking out 
;'fifteen months" and inserting in lieu thereof "twenty-four months". 

(b) Section 7 of such Act is amended by striking out "not more 
than $270,000" and inserting in lieu thereof "not more than $606,000". 

Approved September 19, 1974. 
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1. ILLUSTRATIVE CASES: CONFLICTS, 
UNCERTAINTY AND RELITIGATION 

While direct, unresolved inter-circuit 
conflicts are perhaps the most visible evi
dence of the need for additional national 
appellate capacity, such conflicts consti
tute only a small aspect of a broader problem: 
the absence of authoritative decisions on re
curring issues of national law. Other con
sequences of that problem may be equally if 
not more serious, at least in terms of their 
impact upon the IIconsumersll of the system -

not only attorneys and the litigants whom 
they represent, but all who are affected by 
the application of rules of federal law. The 
various consequences may be summarized brief
ly as follows: 

Currently unresolved inter-circuit con
flicts. We recognize, of course, that the 
concept of a conflict is not an exact one,l 

but we believe that the conflicts described 
in these pages would be regarded as such under 
any of the accepted definitions. 

1 Forty years ago, Professors Frankfurter 
and Hart wrote, IIWhat constitutes a 'con
flict'? The answer to this question ••• 
imports into the matter the whole of the 
lawYer's traditional technique of anal~sis 
and distinguishing of cases .... : LMJany 
questions of degree inevitably remain. II 
Frankfurter & Hart, The Business of the 
Supreme Court at OctO'b'e'r TerI!!, J 933,"tf8 
Harv. L. Rev. 238, 268-69-rr9~4Y:--

Delay in the resolution of conflicts. 
That the Supreme Court ultimately resolves 
a conflict does not demonstrate that the 
system is working in an optimum fashion. 
Resolution may come only after years of 
uncertainty, confusion, and, inevitably, 
forum shopping by litigants eager to take 
advantage of the situation. Even where 
the Court acts expeditiously to resolve 
conflicts which have been brought to its 
attention, development of the conflict may 
have taken so much time that the total period 
of uncertainty may be a decade or more. 

Conflicts which prompt the Supreme Court 
to hear cases otherwise not worthy of its 
resources. Although the Supreme Court no 
longer holds the IIconviction,1I as the lead
ing authorities put it in 1951, IIthat it is 
required to grant certiorari where a conflict 
eXists,1I2 the existence of a conflict remains 
an important reason for granting plenary 
review. The result is that, each year, the 
Justices hear and consider a number of cases 
which, in terms of their intrinsic importance, 
might well be thought unworthy of the time 
and effort which they demand of the Court. 
Inevitably, opinions will differ as to the 

2R• Robertson & F. Kirkham, Jurisdiction 
of The Supreme Court of the United States 

,631 (Wolfson & Kurland ed. 1951). 
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importance of particular issues and the de
sirability of their resolution by the United 
States Supreme Court. Issues which some may 
consider trivial will appear to others to be 

quite significant in terms of the human 
values \vhich the Court must be alert to pro
tect. Moreover, as long as the Court remains 

the only tribunal empowered to resolve con

flicts among the circuits, no one would 
fault it for granting review solely for that 
purpose, ~ven if the Court itself regarded 
the issue as trivial. The quest;.on is whe
ther, in light of the other demands placed 
upon the Court, and considering the interests 
of the system as a whole, some issues might 
better be decided by another tribunal empow

ered to hand down precedents of national 
effect -- with the Supreme Court always re
taining the pO\vcr to review that tribunal's 

decisions upon certiorari. 
Uncertainty even in the absence of a 

conflict. Even if a conflict never develops 
with respect to a recurring issue, there may 
be years of uncertainty during which hundreds 

or thousands of individuals may be left in 
doubt as to what rule will be applied to 
their transactions. Moreover, such uncer
tainty breeds repetitive litigation as (for 
instance) successive taxpayers, or employers, 
or producers litigate the identical issue in 
circuit after circuit, encouraged by the hope 

of developing a conflict. Whether or not 
their hope is ever realized, the relitigation 
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is costly both to their adversaries and to 
the system as a waole. By the same token, 
the Government may persist in enforcing a 
policy despite adverse rulings in several 
circuits, not only in tax cases, but also 
in other areas of federal regulation. 

When one vie\vs the problem in this light, 
the development of an actual conflict be
comes almost irrelevant, unless it be to 
expedite Supreme Court intervention -- which, 
as noted above, may not make the best use of 
the Supreme Court's limited resources. To 
be sure, there will be some issues as to 
which "successive considerations by_ several 
courts, each reevaluating and building upon 
the preceding decisions,,3 will improve the 

quality of adjudication; but we are speak
ing here of questions as to which, in Erwin 
Gris\vold's words, "the gain from maturation 
of thought from letting the matter simmer 
for awhile is not nearly as great as the 
harm \vhich comes from year s of uncertainty 
[with respect to] questions which are es
sentially ones of statutory construction.,,4 

Each of the case histories in this sec
tion -- selected from among those which have 

3 C. Summers, Report on Labor La\v Cases 
in the Federal Appellate System 22 (1974). 

4Hearings Before the Commission on 
Revision of the Federal Court Appellate 
System, Washington, D. C., April 2, 1974, 
at 80. 
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come to the attention of the Commission dur
ing the past year -- illustrates one or more 

of the consequences which may result from the 

absence of a natipnally binding decision. 
In some of the situations described, Supreme 
Court review was sought only at an'earlY 
point in the development of the litigation, 
or was not sought at all. The cases remain 
relevant, however, because the various con

siderations which might have dissuaded a 
litigant from pursuing a controversy through 
three levels of courts would not necessarily 

preclude the utilization of a transfer pro
vision that would result in a nationally 
binding decision at the first level of review. 

1. Recovery by third parties under 

Federal Tort Claims Act. The issue: is whe
ther the exclusive remedy provision of the 
Federal Employee1s Compensation Act bars the 
claim of a third party under the Federal Tort 

Claims Act for indemnity or contribution 
against the Federal Government for damages 
paid to an injured government employee. Two 
1963 decisions of the Supreme Court

5 
have 

given rise to what one court calls IIhopeless 

conflictll among the lower federal courts.
6 

5 Weyerhaeuser S. S. Co." United States 
372, U.S. 597 (1963); Treadweil Constr. Co. ' 
v. United States, 372 U.S. 772 (1963). 

6 Travelers Ins. Co. v. United States, 
493 F.2d 881, 885 (3d Cir. 1974). 
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At least four circuits have now held that 
recovery is precluded;7 a 1969 Fourth Cir
cuit decision holds othendse. 8 The issue 
has been unresolved for ten years, with at 
least one denial of certiorari since the 
conflict arose,9 and it was the subject of 
a detailed Third Circuit opinion in 1974. 10 

2. Penalties under the bank robbery 
statute o The issue is whether the Federal 
baru{ robbery statute, 18 U.S.C. §2113(a)-(e), 
creates a single offense with various degrees 
of aggravation or, on the contrary, creates 
separate offenses for Miich separate penal
ties may be imposed; specifically, whether 
the crime of kidnapping in the course of the 
robbery or to avoid apprehension (§2113(e)) 
is separate and distinct from the crime of 
robbery (§2113(a)-(d)). The relevant 

7 Id.; Newport Air Park, Inc. v. United 
State~, 419 F.2d 342 (1st Cir. 1969)' Murra 
v. Unlted States, 405 F.2d 1361 (D C C' y 
1968); Wi en Alaska Airlines, Inc. ~. ·Un~~~d 
States, 375 F.2d 736 (9th Cir.), cert. denied 
3~9,U.S: 940 (1967). Accord, Sheridan v ' 
D1G~orglo, 372 F. Supp. 1373 (E.D.N.Y.) • 
aff d mem., 505 F.2d 727 (2d Cir. 1974): 

8\vallenius Bremen G.m.b.H. v. United 
Sta~es, 409 F.2d 994 (4th Cir. 1969) cert 
denled, 398 U.S. 958 (1970). ' ----. 

9Id • 

10 Travelers Ins. Co. v. United States 
493 F.2d 881 (3d Cir. 1974). See also ' 
Annot., 12 A.L.R. Fed. 616 (1972) .--
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provisions have been included in the statute 
since its initial enactment in 1934, and the 
issue has been. litigated in the courts of 
appeal for more than 30 years.ll The Seventh 

Circuit adopted the single-offense rule in 
1957;12 the Tenth Circuit held to the con

trary in 1960. 13 In 1968 the Eighth Circuit 
followed the single-offense rule, and cer
tiorari was denied. 14 Within the last two 

years the Ninth and Fifth Circuits have 
taken the same view. 15 

3. Standard of proof in suit for civil 
penalties for nonpayment of withholding taxes. 
Under 26 U.S.C. §6672, civil liability is 
imposed on a corporate officer who willfully 
fa Us to pay over wi thheld payroll funds 
when due. TIle issue is whether "reasonable 

110 D' J h t 130 ~,~., lmenza v. 0 ns on, 
F.2d 465 (9th Cir. 1942). 

12united States v. Drake, 250 F.2d 216 
(7th Cir. 1957). 

13Clark v. United States, 281 F.2d 230 
(lOth Cir. 1960). 

14Jones v. United States, 396 F.2d 66 
(8th Cir. 1968), cert. denied, 393 U.S~ 
1057 (1969). Acc~ United States v. 
Delay, .. 500 F.2d 1361 (8~h Cir. 1974). 

15United States v. Faleafine, 492 F.2d 
18 (9th Cir. 1974) (en banc); Sullivan v. 
United States, 485 F:2d 1352 (5th Cir. 1973). 
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cause" is part of the test to be used in 
determining whether the failure to collect, 
account for, and pay over was \villful. The 
Fifth Circuit has recognized an exception 
f~r "reasonable cause,,;16 other circuits 
have explicitly rejected the exception. 17 

TIle issue has been litigated in the courts 
of appeals at least since 1956,18 and the 
Supreme Court denied certiorari despite the 
conflict in 1970. 19 

4. Deductibility of legal expenses of 
corporate liguidationo This is an issue af 
statutory construction which was first liti
gated in 196420 and which remains unresolved 
today, in part because of the Solicitor , 
General's conce~n in 1970 to spare the 
Supreme Court the burden of deciding an 

16Newsome v. United States, 431 F.2d 
742 (5th Cir. 1970). 

17!h.g,., Harrington v. United States, 
504 F.2d 1306 (1st Cir. 1974)(referring) 
to a IIsplit of authority among; the cir
cuits ••• [with] two clearly identifiable 
positions ••• 11); Monday v. United 
States, 421 F.2d 1210 (7th Cir.), cert. 
denied, 400 U.S. 821 (1970). --

18Gray Line Co. v Granquist, 237 F.2d 
390 (9th Cir. 1956)c 

19Monday v. United States, 421 F.2d 1210 
(7th Cir.), cert. denied, 400 U.S. 821 (1970). 

20pridemark, Inc., 42 T.C. 510 (1964), 
rev'd, 345 F.2d 35 (4th Cir. 1965). 
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-
issue Mlich in pjs judgment might well eva
porate without further intervention by that 
Court. 

The issue is whether, in a corporate 
liquidation made pursuant to the provisions 
of section 337 of the Internal Revenue Code, 
"legal expenses incurred by a corporation 
in the sale of its capital assets may be de
ducted as ordinary and necessary business 
expenses.,,2l In 1964 the Tax Court held in 

the Pridemark case22 that such fees were 
not deductible, but the Fourth Circuit 
reversed: "Having found a liquidation, we 
approve Pridemark's deduction of these fees 
as ordinary and necessary business expenses 
incurred in liquidation.,,23 In 1966 the 

Tenth Circuit adopted the Fourth Circuit 

rule. 24 One year later, however, the 
Seventh Circuit held that the fees were not 
deductible;25 this holding was then follO\yed 

2lOf Course, Inc., 59.T.C. 146 (1972), 
rev'd, 499 F.2d 754 (4th Clr. 1974). 

22pridemark, Inc., 42 T.C. 510 (1964), 
rev'd, 345 F.2d 35 (4th Cir. 1965). 

23345 F.2d at 45. 

24United States v. Mountain States 
Mixed Feed Coo, 365 F.2d 244 (lOth Cir. 
1966). 

25Alphaco, Inc. v. Nelson, 385 F.2d 244 
(7th Cir. 1967). 
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by the Eighth Circuit26 and the Sixth 
Circuit. 27 A petition for certiorari was 
filed in the Sixth Circuit case. The 
Government filed a Memorandum in Opposition 
admitting that there was a conflict among 
the circuits but nevertholess recommending 
that th~ petition be denied. The Government 
pointed to two recent decisions of the Supreme 
Court and asserted that although the ques
tions involved in those cases were "not the 
same," they were "closely related," and "it 
seems clear that [the t\yO dGcisionsJ \yill 
have a considerable impact on the approach 
which \yill be taken by the lower courts in 
other cases in this area."28 The Supreme 
Court thereupon denied certiorari. TlyO 
years later, the issue arose in the Third 
Circui t, which found the vie,y of the Seventh, 
Eighth, and Sixth Circuits to be more persua
sive than that -of the Fourth and the Tenth. 29 

26United States v. Morton, 387 F.2d 441 
(8th Cir. 1968). 

27Lanrao, Inc. v. United States, 422 
F.2d 481 (6th Ci.r.), cert. denied, 398 U.S. 
928 (1970). 

28nespondent's Memorandum in Opposition 
at 3 (No. 1346, O.T. 1969). 

<)0 

~vConnery v. United States, 460 F.2d 1130 
(3d Cir. 1972). 
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-----------------------

Later in 1972, the Tax Court was con
fronted with the same issue in a case involv
ing a Maryland taxpayer. Since an appeal 
from the Tax Court's decision lay solely to 

the Fourth Circuit, the Tax Court was re
quired, under its Golsen rule,30 to follow 

the Fourth Circuit's decision. The Tax 
Court did so, but expressed disagreement 
with the Fourth Circuit and stated that the 
Supreme Court's denial of certiorari in the 
Sixth Circuit case in 1970 "in the face of 
a square and admitted conflict would appear 
to be persuasive that the Court regarded 
{the -two decisions cited by the Government 
in its Memorandum in Opposition) in the cir
cumstances as having a strong bearing on 
the issue.,,31 On appeal to the Fourth 

Circuit, the Commissioner conceded that 
Pridemark supported the result reached by the 

Tax Court, but argued that Pridemark was 
against the d0cided weight of authority and 
represented an inadmissible application of 
section 337. The case was initially heard 

30 Jack E. Golsen, 54 T.C. 742 (1970), aff'd, 
445 F.2d 985 (lOth Cir.), cert •. denied, 
404 U.S. 940 (1971). 

310f Course, Inc., 59 T.C. 146, 152 
(1972), rev'd, 499 F.2d 754 (4th Cir. 1974). 
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by a panel, but when doubt developed as to 
the correctness of Pridemark, the appeal 
was certified for en banc consideration. In 
mid-1974, the en banc court overruled Pride
mark and held that the legal fees were not 
deductible. 32 

Thus, more than ten years after the 
first decision in the Tax Court, this recur
ring issue remains unsettled, and four cir
cuits disallow- a deduction which one circuit 
permits. (In this regard, it should be 

noted that under the Golsen rule the Tax 
Court would be required to follow the Tenth 
Circuit decision in cases appealable to that 
court.) The practical effects were described 
in one practitioner's response to the Commis
sion's survey of tax attorneys: "This con
flict makes the resolution of this question, 
from a planning standpoint, significantly 
less certain, with the consequence that some 
effort is made to allocate expenses, as much 
as possible, to transactions other than the 
sale of the assets." 

Given the competing demands on the 
Supreme Court's limited resources, one can
not fault the Court for denying certiorari 
in 1970, or the Solicitor General for urging 
it to do so; but neither can one regard the 

32 . . Of Course, Inc. v. Comm~ss~oner 
499 F.2d 754 (4th Cir. 1974). ' 
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continued uncertainty and the repetitive 

litigation, with the resulting burdens on 
taxpayers and the cour.ts, as indicators of 
a healthy system. 

5. Standing to sue motion picture 
distributor for violation of antitrust laws. 
Under section 4 of the Clayton Act, II [aJ.j1Y 
person who shall be injured in his • • • 
property by reason of anything forbidden in 
the antitrust laws may sue therefor ••• 
and shall recover threefold the damages by 
him sustained •••• 11 Block booking is a 
practice under \vhich a motion picture exhi
bitor, as a condition of obtaining a license 
from a distributor to exhibit one movie, 
agrees to accept other movies from the dis
tributor. It is clear that block booking 
violates section 1 of the Sherman Act. The 
unsettled issue in whether the producer 
whose pictures have been block-booked has 
standing under section 4 of the Clayton Act 
to sue the distributor responsible for the 
block booking. In 1970 the Second Circuit 
held that a producer did not have standing;33 

33Fields Productions, Inc. v. United 
Artists Corp., 432 F.2d 1010 (2d Cir. 1970), 
cert. denied, 401 U.S. 949 (1971). 
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later in the same year the Ninth Circuit, ex

plicitly rejecting the Second Circui~ de~!Si~n, 
held that a producer does have standlng. 
The Supreme Court denied certiorari in both 
cases, with Justices Brennan and White voting 
to review the Second Circuit decision. 

The conflict between the Second and the 
Nirith Circuits is part of a broader area of 
disagreement among the courts of appeals. 
During the last twenty years' the issue of stand
ing to sue under section 4 of the Clayton Act 
has engendered decisions in ten circuits. 35 

Professor Louis B. Schwartz of the University 
of Pennsylvania Law School, who conducted a 
survey of the views of antitrust practitioners 
for the Commission, found that this issue was 
the one about which practitioners were most 
concerned. Recently the Ninth Circuit re
viewed the decisions and concluded that "es
sentially two disparate analytical techniques ll 

are employed by the various courts, although 
the opinion noted that there are actually 

36 many more than two approaches. The Su-
preme Court denied certiorari in the Ninth 

34Mulvey v. Samuel Goldwyn Productions, 
433 F.2d 1073 (9th Cir. 1970), cert. denied, 
402 U.S. 923 (1971). 

35See In re Multidistrict Vehicle Air 
Pollution M.D.L. No. 31, 481 F.2d 122, 126-
27 (9th Cir.), cert. denied, 414 U.S. 1045 
(1973). --

36Id • at 127, n. 7. 
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37 Circuit case. Although a persuasive 

argument was made that the same result would 
have been reached under any of the tests, it 

should be noted that certiorari was also denied 
in several of the earlier cases. 

6. Standard for determining whether "bad 
debts" are business or nonbusiness obligations. 

A taxpayer may use a business debt to offset 
. ordinary income and for carryback purposes 

under section 172 of the Internal Revenue 
Code. Nonbusiness debts may not be so used. 
In determining whether a bad debt is a bus

iness or u nonbusiness obligation, the regu

lations focus on the relation the loss bears 

to the taxpayer's business. If, at the time 
of worthlessness, that relation is a "proxi

mate" one, the debt qualifies as a business 
debt. '1'he issue is whether the re quired 

proximate relation necessitates a "dominant" 
business motivation on the part of the tax
payer, or whether a "Significant" moti

vation is sufficient. The Second Circuit 
approved a significant motivation standard 

in 1963. 38 Six years later the Seventh 
Circuit held that the "dominant" motivation 

was determinative. 39 In 1970 the Fifth 

414 

(2d 

37Norgan v. Automobile Nfl'S. Ass'n, 
U.S. 1045 (1973). 

38 Weddle v. Commissioner, 325 F.2d 849 
Cir. 1963). 

39Niblock v. Commissioner, 417 F.2d 1185 
(7th Cir. 1969). 
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Circuit followed the Second. 40 TIle Supreme 
Court granted certiorari in the Fifth Cir
cuit case to resolve the conflict. The de
cision, adopting the dominant motivation 
standard, came down in 1972, three years 
after the conflict had developed and nearly 
a dgcade after the first appellate decision 

th ' 41 on e lssue • 

,7. Proof of intent in prosecution for 
threatening harm to President. Does the sta

tute making it unlawful to make threats against 
the President of the United States, 18 U.S.C. 
§871(a), require proof that the defendant had 
a present intention to carry out the threat? 
The District Qf Columbia Circuit held in 1968 

that proof of intent is not required. 42 The 
U.S. Supreme Court reversed that decision on 

other grounds, but expressed "grave doubts" 
about the correctness of the D.C. Circuit's 
interpretation. 43 In the succeeding years, 

40United States v. Generes, 427 F.2d 279 
(5th Cir. 1970), rev'd, 405 U.S. 93 (1972). 

41United States v. Generes, 405 U.S. 93 
(1972). 

42~atts v. United States, 402-F.2d 676 
(D.C. Clr. 1968), rev'd on other grounds 
394 U.S. 705 (1969). ' 

43Watts v. United States, 394 U.S. 705, 
708 (1969). 
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44. 45. 46 47 the Second, S1xth, N1nth, and Tenth 
Circuits agreed with the D.C. Circuit, while 
the Fourth Circuit, sitting en banc, held to 

48 the contrary. Certiorari was denied in 
three of the cases. In early 1974, the Fifth 
Circuit adopted the D.C. Circuit's interpre
tation. On October 29 of that year, the 
Supreme Court agreed to review' the Fifth 
Circuit decision. 49 A resolution of the 
issue can thus be expected in 1975 -- after 
seven years of appellate litigation and de
cisions by six circuits. 

8. Valuation of mutual fund shares in 
decedent's esta~e. A pair of Treasury Regu
lations issued in 1963 ruled that mutual 
fund shares in a decedent's estate should 
be valued, ~or estate and gift tax purposes, 

44United States v. Compton, 428 F.2d 18 (2d 
Cir. 1970), cert. denied, 401 U.S. 1014 (1971). 

45United States v. Lincoln, 462 F.2d 1368 
(6th Cir.), certa denied, 409 U.S. 952 (1972). 

46Roy v. United States, 416 F.2d 871 (9th 
Cir. 1969). 

47United States v. Hart, 457 F.2d 1087 
(lOth Cir.), cert. denied, 409 U.S. 861 (1972). 

48United States v. Patillo, 438 F.2d 13 
(4th Cir. 1971)(en banc) , aff'g 431 F.2d 293 
(1970). 

49United States v. Rogers, 488 F.2d 512 
(5th Cir.), cert. granted, 419 U.S. 824 (1974). 
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at the public offering or "asked" price at 
the date of death, rather than at the re
demption or "bid" iJrice. The validity of 

. 50 the regulations was tested 1n the Tax Court, 

four courts of appeals,51 and a district court 
in yet a fifth circuit. 52 TIle first two cir
cuits to pass upon the issue held the regu
lations to be vulid, and the Supreme Court 

. t· .. f th . 53 den1ed cer 10rar1 1n one 0 e cases. 
Thereafter, two other circuits held the regu
lations invalid,54 and the Supreme Court 
"granted the Government's petition for certiorari 
. •• because of the conflict among the circuits.,,55 

Ten years after the regulations had been promul
gated, the Supreme Court held that they were 

50Estate of Wells, 50 T.C. 871 (1968), 
aff'd sub nom. Ruehlmann v. Commissioner, 
418 F.2d 1302 (6th Cir. 1969), cert. denied, 
398 U.S. 950 (1970). --

;Pc 

51Cases cited notes 53 and 54, infra. 

52Hicks v. United States, 335 F. SUppa 
474 (D. Col. 1971), aff'd QQ other grounds, 
486 F.2d 325 (lOth Cir. 1973), cert. denie~, 
416 U.S. 938 (1974). 

53Ruehlmann V. Commissioner, 418 F.2d 
1302 (6th Cir. 1969), cert. denied, 398 U.S. 
950 (1970); Howell V. United States, 414 
F.2d 45 (7th Cir. 1969). 

54Davis V. United States, 460 F.2d 769 
(9th Cir. 1972); Cartwright v. United States, 
457 F.2d 567 (2d Cir. 1972), aff'd, 411 U.S. 546 
(1973). 

55United States V. Cartwright, 411 U.S. 
546, 550 (1973). 
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not valid, and that mutual fund shares should 
be valued for estate tax purposes at the re
demption price. In the interim, as Erwin Gris
wold put it, tlthousands of cases [were] held 

in abeyance, and much bootless administrative 
conference and litigation [was] engendered. tl56 

9. Priority of payment for withholding 
taxes under Bankruptcy Act. Section 64(a) 
of the Bankruptcy Act governs the priorities 
to be accorded the debts of a bankrupt. 
The issue is the priority to be given to with
holding taxes on pre-bankruptcy wage claims 
against a bankrupt employer. tiThe choice 
lies between the first priority (costs and 
expenses of administration), ••• the second 
priority (wages and commissions, limited as 

the statute specifies), ••• the fourth priority 

('taxes which became legally due and owing by 
the bankrupt'), ••• and no priority at all. tl 57 

In 1947 the Eighth Circuit held that withhold
ing taxes were to be given first priority.58 

In the succeeding years the issue arose in at 
least three other circuits, with one following 

o ° 56GriswOld, The Supreme Court's Case Load: 
C1V11 Rights and Other Problems, 1973 U. Ill. 
L.F. 615, 630 (1973). 

570tte v. United States, 419 U.S. 43, 55-
56 (1974). 

58United States v. Fogarty, 164 F.2d 26 
(8th Cir. 1947). 

the Eighth in holding that the taxes were 
entitled to first prior~ty,59 one holding 
for the second priority,60 and one holding 
for the fourth priority.6l In 1974 the Su
preme Court granted certiorari, tlprimarily 
because the circuits [were] in disarraytl on 
the issue, and held that the taxes were en
titled to second priority.62 Thus the issue 

was settled -- after more than 25 years of 

appellate litigation. 

10. Reservists' eligibility for re
adjustment p~Jments. On May 28, 1974, the 
United States Supreme Court handed down a 

decision in companion cases arising out of 

th f 11 ° t t tOO 63 e ·0 oW1ng s a u ory prov1s10ns: 
Congress has provided in 10 U.S.C. 
§687 (a) that an otherwise eligible 
member of a reserve component of 
the Armed Forces, who is invol
untarily released from active 
duty, tland who has completed, 
immediately before his release, 

59Lines v. California Dept. of Employ., 
242 F.2d 201 (9th Cir.), cert. denied, 355 
U.S. 857 (1957). 

60 In re Freedomland, Inc., 480 F.2d 184 
(2d Cir. 1973), aff'd sub nom. Otte v. United 
States, 419 U. S. 43 (1974 )-. -

61In re Connecticut Motor Lines, Inc., 
336 F.2d 96 (3d Cir. 1964). 

620tte v. U °t d St t n1 e aoes, 419 U.S. 43, 
47 (1974). 

63Cass v. United States, 417 U.S. 72, 
73:"74 (1974). 
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at least five years of continuous 
active duty, is entitled to a 
readjustment payment computed by 
multiplying his years of active 
service ••• by two months I basic 
pay of the grade in which he is 
serving at the time of his re
lease. 1I It is further provided 
that lI[f]or the purposes of thi.c:; 
subsection - • • • (2) a part of a 
year that is six months or more 
is counted as a whole year, and 
a part of a year that is less 
than six months is disregarded • II 

The question to be decided by the Court was 
whether the IIroundingll provision 
set forth in §687 (a) (2) is to be 
applied in determining eligibility 
for readjustment pay, as well as 
in computing the amount of read
justment pay to which an eligible 
reservist is entitled, so that 
involtarily released reservists 
who have completed four years and 
six months or more, but less than 
five years, of continuous active 
duty prior to their release are 
nonetheless entitled to a re
adjustment payment. 

The Court of Claims held in 1971 that the 
rounding provision is applicable in determin
ing eligibility for, as well as computation 

of, readjustment payments under §687; the 
Supreme Court denied certiorari. 64 Two years 
later the Court of Appeals for the Ninth Cir
cuit held that the rounding clause applied 
only to computation of readjustment payments. 
'rhe Supreme Court granted certiorari lito 
resolve the conflict II and in 1974 adopted the 

64Schmid v. United States, 436 F.2d 
987 (ct. Cl.), cert. denied, 404 U.S. 951 
(1971). 
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Ninth Circuit view. 65 

11. Effect of intervening valid elec
tion on pending unfair labor practice proceed
ings. When a National Labor Relations Board 
order sets aside a representation election be
cause of an employerls unfair labor practices 
and proscribes such conduct in the future , 
are judicial proceedings to enforce the order 
rendered moot by an intervening valid election? 

This was the issue which received plenary con
sideration by the United States Supreme 
Court in the spring of 1970. 66 In 1962 the 
Ninth Circuit had held that an intervening 
valid election does moot the proceedings 
arising out of the earlier election. 67 

Within the next four years two circuits ex
plicitly refused to adopt the reasoning of 
the Ninth Circuit case. 68 When, in 1969, 

( 
65Cass v. United states, 417 U.S. 72, 

74 1974), aff1g 483 F.2d 220 (9th Cir. 
1973). 

66 NLRB v. Raytheon Co., 398 U.S. 25 (1970). 

67 General Engineering Inc. v. NLRB, 311 
F.2d 570 (9th Ci~. 1962). ' 

68 NLRB v. Metalab-Labcraft 367 F 2d 
471 (4th Cir. 1966); NLRB v. Ma~sh Sup;r
markets, ~nc., 327 F.2d 109 (7th Cir. 1963) 
cert. denled, 377 U.S. 944 (1964). ' 
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t ·t ·t· 69 the Ninth Circuit adhered 0 1 S POSl lon, 
the Supreme Court granted certiorari and 

after oral argument reversed the Ninth Cir

cuit decision. 

12. Applicability of gun control 
statute to pawnor's redemption. Under federal 
gun control legislation, 18 U.S.C. §922(a)(6), 
it is unlawful knowingly to make a false state
ment "in connection with the acquisition • • • 
of any firearm • • • from a • • • licensed 
dealer." The issue is whether this provision 
covers the redemption from a pawnbroker of a 
firearm pawned by the defendant himself. The 
Ninth and Tenth Circuits held that the sta
tute was applicablej70 the Fifth Circuit held 

that it was not. 71 The Supreme Court granted 
certiorari, heard arguments, and wrote a full 
opinion "to resolve an existing conflict among 
the circuits.,,72 On the bRsis of an elaborate 
analysis, the Court affj;'med the Ninth Circuit 

decision. 

69NLRB v. Raytheon Co., 408 F.2d 681 (9th 
Cir. 1969), rev'd, 398 U.S. 25 (1970). 

70Huddleston v. United States, .472 F.2d 
592 (9th Cir. 1973), aff'd~ 415 U.S. 814 
(1974)- United States v. Beebe, 467 F.2d 
222 (lOth Cir. 1972), cert. denied, 416 ~.S. 
904 (1974). 

71United States v. Laisure, 460 F.2d 
709 ~5th Cir. 1972). 

72Huddleston v. United States, 415 U.S. 
814, 818 (1974). 
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13. Tax treatment of bad debt reserves 
in nonrecognition transactions. The issue, 
in the words of the Harvard Law Review, is 
"the tax treatment of bad debt reserves 
when accounts receivable are transferred to 
a controlled corporation as a part of a 
section 351 nonrecognition transaction. ,,73 

Under section 351 of the Internal Revenue 
Code, gain or loss is not recognized "if 
property is transferred to a corporation • 
by one or more persons solely in exchange 
for stock or securities in such corporation 
and immediately after the exchange such 
person or persons are in control • • • of the 
corporation." The Commissioner argued that 
under the "tax benefit" rule the transfer of 
the bad debt reserves resulted in taxable 

74 income. The Fifth Circuit agreed, re-
jecting a Ninth Circuit decision of three 
years earlier. 75 The Supreme Court granted 
certiorari "to resolve the conflict,,76 and 

in 1970 adopted the view of the Ninth Cir
cuit. 

73TIle.supreme Court, 1969 Term, 84 Harv. 
L. Rev. 1, 241 (1970). 

74Nash v. United States, 414 F.2d 627 
(5th Cir. 1969), rev'd, 398 U.S. 1 (1970). 

75Estate of Schmidt v. Commissioner, 355 
F.2d 111 (9th Cir. 1966). 

76Nash v. United States, 398 U.S. 1, 
3 (1970). 
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14. Tax treatment of repayments under 
section 16(b) of the Securities Exchange Act. 
When a corporate insider is required to dis
gorge short-swing profits realized in vio
lation of section 16(b) of the Securities 
Act of 1934, how should those payments be 
treated for income tax purposes? The Com
missioner of Internal Revenue maintains that 
repayments under §16(b) shouJd be treated as 
longterm capital losses, while taxpayers ar
gue that these payments are ordinary and 
necessary business expenses and thus should 
be allowed as deductions. Two judges have 

77 contended for yet a third approach. In 
a series of decisions dating to 1956,78 

the Tax Court of the United States has sus
tained the taxpayer position. In 1970 the 
Sixth Circuit Court of Appeals rejected the 

Id C ·· 79 taxpayer position and uphe the ommlSS10ner. 
The Tax Court has continued to adhere to its 
view; the Second and Seventh Circuits have 

77Cummings v. Commissioner, 506 F.2d 449, 
454 (2d Cir. 1974)(Smith, J., concurring), 
cert. denied, 95 S. Ct. 1571 (1975), rev' g Q!L 
other grounds, Nathan Cummings, 61 T.C. 1, 4 
(1973) (Drennen, Jr., dissenting). 

78 
Laurence M. Marks, 27 T.C. 464 (1956). 

79Mitchell v. Commissioner, 428 F.2d 
259 (6th Cir. 1970), cert. denied, 401 U.S. 
909 (1971). 
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now joined the Sixth in agreeing with the 
Commissioner. 80 A case raising the same 
issue is now pending in the Tenth Circuit. 81 

Thus, fjvB years have passed since the issue 
was first litigated in the courts of appeals; 
four circuits will soon have passed upon the 
matter; yet the question has not been re
solved, and the litigation continues. 

Prolonged uncertainty on an issue of 
this kind is ;m invitation to forum shopping 
as is illustrated by the response of a Wash
ington, D.C., attorney to the questionnaire 

of Professor Gersham Goldstein, the Commission's 
consultant on tax law: 

I can think of One situation where 
a client maintained two residences' 
had been filing his tax returns ' 
in Chicago; but had a reasonable 
option of filing them in New York 
instead. We had an issue of the 
deductibility of the return of 
"short-swing" profits under section 
16(b) of the Securities Exchange 
Act. The Seventh Circuit decisions 
were adverse; there were no control
ling Second Circuit decisions. The 
issue had been raised by revenue 

80C . 
o . umm1ngs v. Commissioner, 
(~d C1r. 1974), ~. denied, 95 
(1975); Anderson v. Commissioner 
1304 (7th Cir. 1973). ' 

506 F.2d 449 
S. Ct. 1571 

480 F .2d 

81A l' ppea 1n Charles 1. Brown T C 1\.'1 1973-275, 32 CCH ' •• ~emG T.C. Mem. ~32.258 (1973). 
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agents and a petition was filed in 
the Tax Court of the United States, 
where we expected and received a 
favorable decision. We anticipated 
that the government would appeal 
and in order to make sure that the 
cas~ was heard in the Second Cir
cuit, we had the taxpayer firmly 
establish his residence in Ne\y 
York and file his income tax re
turns with the Service Center for 
that region. As anticipated the 
government finally did appeal the 
case to the Second Circuit. 

As noted earlier, the Second Circuit ultimately 
followed the Seventh Circuit and adopted the 
Commissioner's position, thus frustrating the 
taxpayer's forum shopping. 

15. Applicability of compulsory license 
provision of Copyright Act to unauthorized 
tape duplicators. Under the compulsory licen
sing provision of the Copyright Act, 17 U.S.C. 
§l(e), a composer may select the licensee who 
will originally produce a record of his musi
cal work, but thereafter any other manu
facturer can also record the composition, pro
vided that he pays a royalty of two cents 
per record; files a notice of intent to use; 
and makes a "similar use of the copyrighted 
work." In recent years there has been a 
proliferation of unauthorized duplication of 
recordings by so-called "tape pirates" who 
have sought to invoke the compulsory licensing 
provision as a defense to copyright infringe-
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ment suits. The issue is whether "similar 
use" under that provision applies to those 
who make duplicates from authorized recordings. 
Four circuits have no\y held that making 

an identical copy of a recorded version of a 
copyrighted musical composition does not 
come within the compulsory licensing pro
vision.

82 
In each case there was a dissent; 

in three of the cases the court of appeals 
was reversing the district court. Certiorari 

was sought and denied in three of the cases. 
In the second case, decicled on January 20, 
1975, the Supreme Court had asked the views 
of the Solicitor General, who recommended 
against granting review on the grounds that 
the decision belO\Y was correct and that 
there was no conflict. 

Thus, after some years of appellate 
litigation demanding the attention of four 
courts of appeals, with a division of 

opinion among the judges and varying hold
ings by district courts, the issue remains 
unsettled. While the importance of the 
question has been reduced by a 1971 amend
ment to the Copyright Act (affecting com
positions first recorded after February 

82 
Fame Pub. Co. v. Alabama Custom 

Tape, Inc., 507 F.2d 667 (5th Cir. 1975); 
Jondora Music Pub. Co. v. Melody 
Rec., Inc., 506 F.2d 392 (3d Cir. 1975) 
~. denied, 43 U.S.L.W. 3644 (U.S. Jude 
9, 1975); Edward B. Marks Music Corp. v. 
COlorado Magnetics, Inc., 497 F.2d 285 
(lOth Cir. 1974), cert. denied, 419 U.S. 
1120 (1975); Dutchess Music Corp. v. Stern, 
458 F.2d 1305 (9th Cir.), cert. denied, 
409 U.S. 847 (1972) ----

A-35 



15, 1973) and a 197:3 Supreme Court decision 
permitting states to protect recordings under 

83 0 0 lOt 0 unfair competition laws, cont1mnng 1 1-
gat ion can nevertheless be expected, if only 
because of the renewed popularity of many 
older songs. 84 In light of the other cases 
pressing for the Supreme Court's attention, 
the Court cannot be faulted for denying 
certiorari; tIle question remains whether a 
nationally binding decision would be 
desirable if additional appellate capacity 
were available. 

16. Corporate venue under the Judi
cial Code. Does the last clause of the 
corporate venue statute, 28 U.S.C. §l391(c), 
which clearly applies to corporate defen-

83Goldstein v. California, 412 U.S. 546 
(1973) . 

84See Petras, Tape Piracy: The Hidden 
Costs, stereo Revie,v, Jan. 1975, at 48: 
"Many tape pirates get ar?uI?d the federC;l 
copyright law, ,--llich proh1b1 ts the dup11ca
tion only of recordings made after February 
15, 1972, by copying program materia~ 0 

recorded before that time •••• Ord1nar11y, 
such program material -- five, ten: or 
fifteen years old -- would be cons1de~ed 
'old' and unsalable. But not today, 1n a 
country on a nostalgia binge that makes even 
a half decade long enough ago for its 
artifacts, including popular music, to be 
collectible. 'Oldies but Goodies' and 
'Golden Goodies' are big business today, 
running into tens of millions of dollars, 
and (tape pirates) are seizing a large share." 
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dants, also expand the venue options avail
able to corporate plaintiffs? The provision 
in question was enacted as part of the gen
eral revision of the Judicial Code in 1948. 
The issue was first litigated in 1949;85 
it has divided the text writers and the 
district courts; and it has been passed on 
by four circuits (all holding adversely to 
the plaintiff corporations), most recently 
by the Third Circuit in a full-dress opinion 
in 1974.86 In 1967 the Supreme Court charac
terized the issue as "a difficult one, with 
far-reaching effects," and declined to decide 
the question. 87 

17. Allocation of interest income when 
corporation makes interest-free loan to sub

sidiaI'Y. Under section §l82 of the Internal 
Revenue Code, 26 U.S.C. §482, the Commissioner 
is authorized to allocate income between a 
parent corporation and a subsidary if he 
determines that apportionment "is necessary 
in order to prevent evasion of taxes or 
clearly to reflect the income of" the cor-

85Freiday v. Cowdin, 83 F. Supp. 516 
(S.D.N.Y. 1949). 

86American Cyanamid Co. v. Hammond Lead 
Products, Inc., 495 F.2d 1183 (3d Cir. 1974). 

87Abbott Laboratories, Inc. v. Gardner, 
387 U.S. 136, 156-57 n.20 (1967). 
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porations. When a parent corporation makes 

an interest-free loan to a subsidary, the 
Commissioner has sought to allocate to the 
parent income from interest on the loan. 
The issue is whether he may do so \vithout 
showing that the borrO\ved funds actually 
produced income for the borrowing corporation 
that is, without "tracingO the income. In 

a series of cases the Ta..'< Court has held 
that if the parent corporation proves that 
a particular loan has not resulted in the 
production of gross income to the subsidiary, 
the Commissioner cannot allocate income to 

88 the parent. Since 1972 the issue has been 
litigated in three circuits; in each case 
the court of appeals has reversed the Tax 
Court and re,jected the need for "tracing" .89 

In the Commission's survey of tax practitioners, 

88Uuber Homes, Inc., 55 T.C. 598 (1971); 
PPG Indus., Inc., 55 T.C. 928 (1970); Smith
Bridgmru1 & Co., 16 T.C. 287 (1951). 

89Kerry Investment Co. v. Commissioner, 
500 I~.2d 108 (9th Cir. 1974); Kahler Corp. 
v. Commissioner, 486 F.2d 1 (8th Cir. 1973); 
B. Forman Co. v. Commissioner, 453 F.2d 
1144 (2nd Cir.), cert. denied, 407 U.S. 
934 (1972). See arso Fitzgerald Motor Co. 
v. Commissioner, 508 F.2d 1096 (5th Cir. 1975), 
in which the Fifth Circuit joined in rejecting 
the Tax Court's tracing theory, but affirmed 
the Tax Court on other grounds. 
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one respondent referred to this line of 
cases as one which lIappears to have the 
makings of a long-run melodrama, II and cited 
it as an example of a situation in which 
conflict between the Ta..'< Court and the cir
cuits interjects confusion and uncertainty 
into the tax law. 

18. Jurisdiction of bankruptcy court 
to require telephone company to provide 
continued service to debtor. Under the 
Bankruptcy Act, the district court sitting 
in bankruptcy has summary jurisdiction over 
property that is in the possession of the 
debtor or his trustee. The issue is whether 

the right to use a telephone number consti
tutes "possession" of that number. If it 
does, the bankruptcy court, in a summary 
proceeding, may enter an injunction com
pelling the telephone company to provide 
continued service to the debtor. In 1961, 
the Second Circuit held that the right to 
use a telephone number does not constitute 
possession of that munber, /:,0 that the 
bankruptcy court did not have summary juris
diction of the dispute between the debtor and 
the telephone company. 90 This' decision was 

90 
Slendere11a Systems of Berkeley 

Inc. v. Pacific Tel. and Tel. Co. 286 
F.2d 488 (2d Cir. 1961). ' 
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followed by the Ninth Circuit in 1971.91 

In 1975, the Fifth Circuit, noting that the 
two earlier decisions "are extremely brief 
discussions of the issue,1I concluded that 
II they should not be followed, II and upheld 

the summary jurisdiction of the bankruptcy 
court.92 A recurring issue thus remains 
unsettled and subject to further litigation 
in the lower courts., 15 years after the 

first appellate decision. 

19. Non obviousness as jury question 
in patent validity case. The validity of 
a patent depends on several components, 
including novelty, utility, and non-obvious
ness (invention). The first two are custom
arily held to present issues of fact. 
However, the circuits are divided on \vhether 

the element of non-obviousness is a factual 
question that may be submitted to a jury, 
or an issue of Imv to be decided by the judge 
alone. The question turns in large part on 

91 In re Best Re-manufacturing Co., 453 
F.2d 848 (9th Cir. 1971), cert. denied, 406 
U.S. 919 (1972). 

92In re Fontainebleau Hotel Corp., 
508 F.2d 1056 (5th Cir. 1975). 
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the proper interpretation of the relevant 
Supreme Court decisions. At least three 
circuits have held that non-obviousness is 
an issue of law,93 while the Tenth Circuit 
has adhered to its view that non-obviousness 
is a factual question. 94 The issue is 
litigated frequently, as a review of the 
decisions in a recent Fifth Circuit opinion 
makes clear. 95 In the most recent Tenth 
Circuit case, in which the court acknowledged 
the conflict, the Supreme Court denied certio
rari. 96 Justice Douglas, in an opinion 
dissenting from the denial, took note of 
the differing vie\vs amo.lg the circuits. 

93Swofford v. B & W, Inc., 395 F.2d 
362 (5th Cir.~ cert. denied, 393 U.S. 935 
(1968); Hensley Equipment Co. v. Esco Corp., 
375 F.2d 432 (9th Cir. 1967); Monroe Auto 
Equip. Co. v. Heckethorn Mfg. & Sup. Co., 
332 F.2d 406 (6th Cir.), cert. denied, 379 
U.S. 888 (1964). 

94Moore v. Schultz, 491 F.2d 294 (lOth 
Cir.), cert. denied, 419 U.S. 930 (1974); 
Eimco Corp. v. Peterson Filters and Eng. 
Co., 406 F.2d 431 (lOth Cir. 1968), cert. 
denied, 395 U.S. 963 (1969). 

95Swofford v. B & W, Inc., 395 F.2d 
362 (5th Cir.~ cert. denied, 393 U.S. 935 
(1968). --

96Schultz v. Moore, 419 U.S. 930 (1974). 
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20. Jurisdiction over plaintiff's claim 

against third .... yarty defendant. The issue 

is whether an independent basis of juris

diction is necessary to support a plaintiff's 

assertion of a claim against a third-party 

defendant who has been impleaded under Fed. 

H. Civ. P. 14(a), or whether such a claim 

is within the ancillary jurisdiction of the 

court. The issue has been litigated in at 

least three circuits and in numerous district 

courts since 1950.97 \Yhile every court of 

appeals to have passed on the issue has held 

that an independent basis of jurisdiction 

is required, the question remains the subject 

of widespread litigation 3.nd, as one judge 

stated in 1971, "there is still much dis
agreement on this pOint,,98 among the 

district courts. Moreover, because of the 

strong policy considerations in favor of 

avoiding "multiplicity of suits and piece

meal litigation,tt99 the commentators have 

97See cases cited in 3 J. Moore, Federal 
Practice ~14. 27 [1], n • .1 (2d ed. 1974). 

98Kenrose Nfg. Co., v. Fred Whitaker 
Co., 53 F.R.D. 491, 495 (W.D. Va. 1971), 
aff'd, 512 F.2d 890 (4th Cir. 1972). 

99Buresch v. American LaFrance, 290 
F. Supp. 265, 267 (W.D. Pa. 1968). 
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called for re-examination of the issue by 

the courts.
100 

Continued litigation can 
therefore be expected. 

100 
3 J. Moore, Federal Practice ~14 27 

~lJ (2d ed. 1974); 6 Wright & Miller • 

( e era)l Practice and Procedure: Civil §1444 
1971 at 230-32. 
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II. CONFLICTS AND THE SUPREME COURT: 
A STUDY OF PETITIONS FOR CERTIORARI 

The most acute examples of situations in 
which there is an absence of an authorita
tive national ruling are those in which there 
is a conflict between courts of appeals 
(or bet\veen a court of appeals and a state 
court or between state courts) on an issue 
of federal law. The resolution of such con
flicts is widely regarded as a primary func
tion of our one national court, and indeed 
it was not so long ago that the leading 
treatise on the jurisdiction of the Supreme 
Court could declare unequivocally that 

lvhere there is a direct conflict between 
two courts of appeals on an issue of 
federal law", "the Supreme Court grants 

certiorari as of course, and irrespective 
of the importance of the question of law 
involved."a If a substantial number of 

conflicts are not being resolved by the 
Supreme Court today, this fact would 
provide a strong argument for the creation 
of a new tribunal with the judicial capacity 
and authority to fill the vacuum. 

aRe Robertson & F. Kirkham, Jurisdic
tion of the Supreme Court of the United 
States 629 (R. Wolfson & P. Kurland ed. 1951). 
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In June, 1974, the Commission launched 

a major project to determine the extent to 
which the~Supreme Court is denying review 

despite the existence of a conflict. 
Professor Floyd Feeney, Executive Director 
of the Center on Administration of Criminal 

Justice at the University of California, 
Davis, agreed to undertake the project for 

us. 
The results of the study may be sum

marized briefly. Considering only cases 
denied review, Professor Feeney found the 
number of genuine direct conflicts to be 

about five percent of the total sample 
studied. Taking the ratio of issues to 
not-argued cases in the cases reviewed, 
and applying it to the nmnber of not-argued 
cases in the 1971 and 1972 terms, between 
65 and 70 direct conflicts per term could 
be projected (see Table 25). Because some 
cases have more than one conflict issue, 
the number of cases would be sl~ghtly 

smaller: 63 in 1971, 66 in 1972 (see 
Table 26). If the ratio is applied to 
the 1973 term, Professor Feeney states, 
the number of direct conflicts would be 
77. To put this figure in perspective, 
we note that it is about one-half of the 

total number of cases given plenary 
consideration by the Supreme Court each 

term. 
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The figures remain impressive even 
when duplicate issues, conflicts resolved 
at the time review is denied, and serious 
procedural problems are taken into account. 
The total number of projected conflicts 
is then 45 per year, based on the 1971 
caseload, or 48 per year, based on the 
1972 caseload (see Table 27). If we apply 
the same ratios to the number of direct 
conflicts projected for the 1973 term, the 
total is 55 or 56 -- the equivalent of 
about one-third of the number of cases 
given plenary consideration each term. 

Some witnesses at Commission hearings 
have suggested that the data on conflicts 
are heavily weighted by constitutional 
issues which the Supreme Court Justices 
felt were not yet ripe for definitive 
adjudication. In fact, fewer than half 
of the actual direct conflicts studied by 
Professor Feeney involved constitutional 
issues (see Table 15). What is more 
significant, when Professor Feeney studied 
the persistence of conflicts, he found 
that conflicts on constitutional issues 
were much more likely to be resolved 
than conflicts involving statutory or 
other issues (see Tables 18 and 19). 

Moreover, the proportion of conflicts 
that were duplicated in the sample, or 
were resolved at the time of denial of 
certiorari, or arose in cases with serious 
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procedural problems, was much higher among 
the constitutional cases than among other 

• cases (see Table 23). Specifically, al-
though statutory and other non-constitutional 

issues constituted little more than half of 

the total number of direct conflicts 
found (54~6) they constituted almost ex-
actly two-thirds of the total number when 
duplications, issues resolved at the out
set, and serious procedural problems are 
taken into account. Thus, if we take the 
latter ratio, two--thirds, derived from the 
actual figures revealed by the sample (see 
Table 23), and apply it to the projections, 
we find that the number of direct non
constitutional conflicts not duplicated, 

not resolved at the outset, and without 
serious procedural problems would be 30 
in the 1971 term, 32 in the 1972 term, and 

36 in the 1973 term. 

In the time.available, Professor Feeney 

was able to review some but not all of the 
strong partial conflicts verified by his 
student associates. He dstimates that 
there would be about 50 strong partial 

conflicts per term in the cases denied 
review, in addition to the direct conflicts. 
(The figures are 47 for the 1971 term and 

50 for the 1972 term). 

The significance of these strong 

partial conflicts as indicators of un
certainty in the national law should not 
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be minimized, as some of the examples cited 
by Professor Feeney will demonstrate. 
If one takes the strong partial conflicts 
either 47 or 50 -- and reduces them to 
take account of duplications, immediate 

resolution, and serious procedural problems, 
and if one assumes the same proportion of 
non-constitutional issues as in the direct 
conflicts, the total number of non
constitutional strong partial conflicts 
remaining in cases denied review would be 
about 22 to 24 per term. Adding these to 
the direct conflicts in the same category 
(1. e. non-constitutional, not duplicated, 
not resolved at the outset and without 
serious procedural problems), the total 
would be between 50 and 60 per term. 
Professor Feeney also found a SUbstantial 
number of conflicts which he characterized 
as "weak partial conflicts"; none of these 
has been included in these projections. 

Professor Feeney's report is set 
forth in major part in the following pages. 
A historical introduction and some detail 
have been omitted; omissions are indicated 
by asterisks. Textual summaries and 
other interpolations are enclosed in 
brackets. 

The report follows. 
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CONFLICTS INVOLVING FEDERAL LAW: 

A REVIEW OF CASES PRESENTED TO THE SUPREME 
COURT 

by 

Floyd Feeney 
June 4, 1975 

This study is an attempt to analyze the 

extent of conflict in the lower courts and 
the nature of that conflict by an examination 

of the [paid petitions for certiorari and 
jurisdictional statements] presented to the 
Supreme Court during the 1971 and 19(2 terms 

of court. These two terms of court were 
chosen as the most recent for which data were 

generally available at the time the study 
began in the summer of 1974. They were 
believed to be typical of the current work
load and problems both of the Supreme Court 
and the federal appellate courts. In addi
tion the 1971 term was one that was analyzed 

to some extent by the Freund Study Group. 
In allover 7,000 cases were disposed of 

by the Supreme Court in these two terms, 

as indicated in Table 1.
34 

34
The 

figures in ~able 1 are taken from 
a set of special statistics which includes 
the 1971 and 1972 terms of court. They were 
made available through the courtesy of Mr. 
Mark Cannon, Administrative Assistant to 
the Chief Justice. These figures were used 
in the study because they provide greater 
detail as to cases denied review than the 
regular Supreme Court statistical series. 
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Table 1 

Dis~ositions by the Supreme Court 

1971 1972 
Term Term 

Argued 160 174 

Not Argued, 
Regular Docket 1513 1619 

Not Argued, 
In Forma Pauperis 1961 1937 

3634 3730 

The 3,900 in forma p~uperis cases 

p
o d f dis-

se 0 summarily in th t 

t
. ese wo terms were 

no studled 0 85 . • ver percent of these 

~:volve direct review of criminal proceed-
gs or habeas corpus pet·t· 1 10ns, and they 

usually supply less than five percent of 
the cases taken by the C t 35 
wri tten b our. Generally 

y non-lawyers th .. , e petltl0ns are 
as a group less substantial and less well-
presented than the cases on the 
docket. A regular 

s a consequence they b 
less likely to contain a confl.at

re 
oth 

1 l' lC and 
ess lkely to highlight any conflict 

Because some cate . . differ from thoseg~~~~s.lntthese statistics 
~re~e Court series, thel~othe regular Su-
lndlcated also differ . al number of cases 
consolidated for 0 IS sJ.lghtly. Cases 
as one case in th ra argument are counted e argued case totals. 

, 35.s.e.e r~nter Re'~' The Federal Judicial 
C~selo~d o~o~he °Sf the Study Group on the 
(1972). upreme Court A3, A8-A9 
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in the lower courts that may exist. 36 They 
are also less accessible for review by non-

37 court personnel. 

Another issue which the study faced 

was how to treat the appeal cases disposed 

of without argument. Formally these dis

positions are on the merits, generally in 

terms of an affirmance or a dismissal. 38 

Moreover, because these cases are part of 

the Court's obligatory jurisdiction they 

are not governed by Rule 19 and in theory 

the existence of a conflict has little to 

do with the granting of plenary review. 

In actuality, however, jurisdictional 

statements in cases on appeal have for some 

time been treated in essentially the same 

manner as certiorari petitions. The 

Court's rules require that such statements 

36Many of these petitions are handwrit
ten and very short. Often they are unclear 
or confusing as well. See description in 
Lewis, Gideon's Trumpet (1965); Prettyman, 
Death and the Supreme Court (1966). 

37Regular docket petitions jor certio
rari and jurisdictional statements are 
available for review at a number of deposi
tory libraries and in part through the 
Microcard Company. In forma pauperis cases 
are available only at the Supreme Court. 

38In the 1972 term, of 245 appeals filed 
and not argued, 101 were affirmed, 101 were 
dismissed, 39 vacated, and 4 reversed. 
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include "the reasons why the questions 
presented are so substantial as to 
require plenary considerati<?n,,,38A and as 

long ago as 1930 Frankfurter and Landis 

suggested that the criterion of sUbstantia

lity "operates to subject the obligatory 

jurisdiction of the Court ,to discretionary 

considerations not unlike those governing 
certiorari-,,38B More recently, Mr. Justice 
Brennan stated: 39 

The Court's practice, when consider
ing a jurisdictional statement where
by a litigant attempts to invoke the 
Court's jurisdiction on appeal, is 
quite similar to its well known one 
on applications for writs of 
certiorari. 

Thus, because conflicts can occur 

in appeal as well as certiorari cases and 

because of the similarity in the Supreme 

Court's own treatment of these cases, these 

two categories have for the most part been 

analyzed in similar terms. Generally, as 

38A 
Sup. Ct. R. 15(e), (f). 

38BFrankfurter and Landis, The 
Business of the Supreme Court at--
Oct~ber Term 1929, 44 Harv. L.Rev. 1, 
14 (1930). 

390hio ex. reI. Eaton v. Price, 
360 U.S. 246 (1959). See also Frank, 
The United States Supreme Court: 1950-
51, 19 O. Ch1. L. Rev. 165, 231 (1952); 
St"ern and Gressman, Supreme Court 
Practice 230-38 (4th ed. 1969). 
Despite statements like that of Mr. 
Justice Brennan, however, some con
fUsion as to the effect of summary dis
position appears to continue. 
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indicated in Table 2, appeals make up 
less than 13 percent of all non-argued 

cases. 40 

Table 2 

Regular Docket Dispositions 
1971 1972 
Term Term 

Agrued 160 174 

Certiorari Denied 1352 1361 

Summary Appeals 142 245 

Total 1654 1780 

40The lcertiorari denied tl category 
includes other summary certiorari dis
positions including tljudgment vacated 11 
and 11judgment affirmed. 11 There are 59 
of these in the 1971 term and 93 in 
the 1972 term. Table 2 omits the small 
number of regular docket extraordinary 
cases such as mandamus or prohibition 
(19 in 1971 and 11 in 1972). 11 Summary 
appeals 11 covers all non-argued appeals 
including those affirmed, reversed, dis
missed for want of a sUbstantial federal 
question, dismissed, dismissed and denied, 
denied, and vacated and remanded. The 
statistics for other terms are not avail
able in the same format at this writing. 
The figures on appeals for these two 
terms appear to be more or less typical. 
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At the outset the intention was to 
study all cases for the two terms. Time 
and resources did not permit this to be 
accomplished, however, and ultimately the 

number of cases analyzed was about two
thirds of the total number of regular 
docket cases and half or more of each 
category except argued cases, as indica
ted in Table 3. 

Table 3 

Cases Studied 

Argued 

Certiorari Denied 

Summary Appeals 

Total Studied 

Total Regular Docket 
Cases 

1971 
Term 

48 

877 

108 

1,033 

1,654 

1972 
Term 

84 

982 

155 

1,221 

1,780 

While the cases were not selected 
according to strict rules of statistical 
sampling, the methods utilized contained 
no intentional biases and are believed 
to contain no actual bias. 41 Because the 
central focus of the study is the extent 

41The study was initially intended 
to cover all cases from the 1971 and 1972 
terms. Cases reviewed were consequently 
selected on the basis of availability of 
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of conflicts in cases not granted review 
by the Supreme Court, the discussion which 

follows will concern not-argued cases ex
cept where indicated otherwise. 

CONFLICTS CLAIMED 

Each case included within the study 
was read and classified by a law student 
or a recent law graduate. Cases in which 
a conflict was asserted were classified 
as I1 conflict claimed" without regard to 
the merit of the assertion. In other 
words, if the petitioner or the appellant 

claimed a conflict, the case was classi
fied initially as a I1 conflict claimed l1 

no matter how specious the claim. 
[Intra-circuit conflicts were not 

classified as I1conflictsl1 for the pur
poses of the study. All other conflicts 

documents rather than randomly. When 
it became apparent that time would 
not permit analysis of all cases, a 
check of the selection patterns used 
was made to see if there were any appar
ent biases. None were found. Limited 
analysis of the characteristics of the 
cases actually selected with the few 
kno,vo characteristics of all cases also 
suggests that the sample is represen
tative. 
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cn issues of federal law 'vere included. 
For this pur'pose it made: no difference 
whether either the judgment brought up 
for review or the judgment with which 
it was allegedly in conflict was handed 
d.mvo by a state court, a federal court 
of appeals, or a federal district court. 
Conflicts on issues of 'state law were 
of course excluded.] 

One important problem in making 
this classificacion was how to deal 
with cases in which the petitioner's 

argument was not clear~ As many ear
lier writer'" have noted, this is not 
an infrequ8nt situation.42 Particularly 

difficult is the case in which there is 
no ment'~on of conflict but in which the 
principal authority or argument cited 
by the petitioner are cases from the 
courts of another circuit or state. 
Becau.se the logic of the argument in 
these cases--to the extent that there 
is any--is that of conflict, these 
cases were also classified as a I1con
flictl1 case. 

Using these classifications, con
flicts were claimed or present in over 
one-third of all cases in which review 
was denied, as shown in Ta.ble 4. About 

42108 U. Pa. L.Rev. 1160, 1179 
(1960). 
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five percent of all conflicts claimed or 
present were cases in which petitioner's 
line of argument was not clear and the claim 

of conflict was inferred. 

Table 4 

Conflicts Claimed or Present 
(Non-Argued Cases, Regular Docket) 

. (In Percent) 

1971 1972 
~ Term 

Conflict explicitly claimed 31% 28% 

Conflict present in petition 3 5 

Total claimed or present 34 33 

Total petitions reviewed (935) (1122) 

* * * 
In one-fifth of the cases \vi th a con

flict claimed or present, two or more con

flicts were asserted. * * * The total number 
of conflicts claimed is thus larger than 
the number of cases in which a conflict is 

claimed. Specifically, a total of 966 
conflicts were claimed in 727 cases on the 

paid docket. 

THE NATURE OF CONFLICTS CLAIMED OR PRESENT 

Not all conflicts claimed are in fact 

conflicts. As it is generally believed 
that a conflict among the 10\ver courts in
creases the likelihood of review by the 
Supreme Court, there is a natural tendency 
on the part of attorneys to assert any point 
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that can be claimed as a conflict. 46 

In order to determine the validity 
of the conflicts claimed, each case in 
which a conflict was asserted was classi
fied into one of four categories: 

(1) Direct conflict--A case in which 
the decision below deals with 
the same explicit point as some 
other case and reaches ~ contra
dictory result. 

(2) strong partial conflict--A case 
in which the decision below is 
in the same general area of the 
law as some other case and where 
the implications of the doctrine 
followed in one case would compel 
an opposite result in the other. 
These cases are not considered 
as conflicting directly because 
the points involved are not ex
actly the same. 

(3) Weak partial conflict--A case 

in which there is some degree 
of legitimacy to the claim of 
conflict but where the conflict 
is more attenuated than in the 
strong partial category. 

46 . See Frankfurter and Landis, The 
Buslness of the Supre~e Court, 212 n. 115 
(l~27), for an example illustrating the 
qUlckness uf counsel to take advantage 
of the rules in other circumstances. 
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(4) No gonuin~ conflict--A case in 

which a conflict is claimed but 
in which examination indicates 
no genuine inconsistency in out
come or doctrine. 

How solid are these classifications? 
The judgment as to whether. a conflict exists 
or not is often quite a difficult one. The 
literature abounds with adjectives for de
scribing conflicts: IItrue conflicts,1I 
IIgenuine conflicts,1I IIhead-on collisions,1I 
IIsideswipes" and the like. The easiest 
case is that in which there are clearly 
stated rules of 1mV' that conflict as to 
the exact same subject matter, and the con
flict is acknowledged by one or more of 

the courts involved. Most conflicts are 
not so clean, however. Many involve rule 
applications to divergent fact situations. 
For these cases the issue is necessarily 
one involving judgment, and opinions often 
differ as to the outcome. One of the early 
articles in this area disputed all seven 
of the "conflicts" identified by Stern, 
one of the acknowledged masters of Su
preme Court practice, and writing about 
cases in which either the court below or 
the respondent had acknowledged a conflict~8 

48r 
LCompare Stern, Denial of Certjorari 

Despite a Conflict, 66 Harv. L. Rev. 465 
(1953), with Roehner and Roebner, Certiorari-
What is aConflict BetweEf Circuits? 20 U. 
Cln. L. Rev. 656 (1953). 
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Each of the cases initially classi
fied as a direct conflict has been reviewed 
by the author and generally by two students. 
Each of the strong partial conflicts has 
been reviewed by one student, most by two 
students, some by a law professor, and 
over one-third by the author. 49 Other 
cases, including those in which no conflict 
was claimed, were monitored on a sample 
basis by the author. This process does 
not eliminate the likelihood that another 
evaluator would not 
cases differently. 
surely occur. The 

classify some of the 
That would almost 

process does provide 
some assurance of uniformity of judgment, 

however, and indicates at least some de
gree of care in the classification. 

49S . 1 .. t' . pec1a apprec1a 10n 1S expressed 
to Professor James Hogan, University of 
Cal~fornia, Davis, School of LmV', who 
ass1sted greatly in this undertaking. 
The judgments involved in evaluating 
the strong partial conflicts are neces
sarily even more subjective than those 
i~volving direct conflicts. By defini
t10n these cases have distinguishable 
features, and the question is: are the 
distinguishing factors stronger than 
the similiarities? Judgments by the 
author and Professor Hogan agreed in 
about 90 percent of the cases revjewed 
by both. . 
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[For the 'purposes of the study, an 
acknowledgment of conflict by the lower 

court or by the respondent was taken as 
persuasive but not conclusive evidence of 
the existence of a conflict. In a few 
instances no direct conflict was found 
despite such an acknowledgment.] 

Following are some examples of issues 
classified as direct conflicts: 

-the standard for determining the 
validit,~; of design patents. The 
Ninth CIrcuit and the Court of Cus
toms and Patent Appeals have defined 
"obviousness" in terms of the Itordi
nary intelligent manit while the Third 
Circuit i~ using the standard of a 
"worker of ordinary skill in the 
art. 1150 

-constitutionality of hair length 
regulations. There are many de
cisions on this issue; by one count, 
26 upholdinf and 18 denying constitu
tionality.5 

50Compare Hadeo Products, Inc., v. 
Walter Kidde & Co., 462 F.2d 1265 (3d Cir.), 
cert. denied, 409 U.S. 1023 (1972) with 
In re Laverne, 356 F.2d 1003 (CCPA 1966) 
and Schwinn Bicycle Co. v. Goodyear 
Tire & Rubber Co., 444 F.2d 295 (9th 
Cir. 1970). 

51Compare Karr v. Schmidt, 460 F.2d 
609 (5th Cir.) (en banc) , cert. denied, 
409 U.S. 989 (1972) with Rlchards v. 
Thurston, 424 F.2d l~lst Cir. 1970). 
Justice Douglas recognized the conflict in 
dissenting from the denial of certiorari 
in Freeman v. Flake, 448 F.2d 258 (lOth 
Cir. 1971), cert. denied, 405 U.S. 1032 
(1972). 
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-validity of seizure via search warrant 
o£ personal papers not subject to sub
Roen~ ?eca~se of privilege against self
lncrlmlnatlon. The Second Circuit has 
re~used to suppress in this situation 
whlle the Seventh has suppressed.52 

-whether the refusal of non-striking 
employees to cross the picket lines 
of ~ ?ommon employer is protected 
actlv1ty und~r Section 7 of the NLHA. 
~he Fourth C1rcuit has said that it 
~s protected and the Seventh that it 
1S not.53 

-:-wheth~r a defendant in a FELA case 
1S ent1tle~ to a jury charge that 
any award 1S not subject to diminution 
by taxes. The Third Circuit has held 
th~t such a~ instruction is mandatory 
whlle the F1fth has said it is not.5Zl 

52C ' ompare Scharfman v. Unlted States 
4~8 F.2a 1352 (2d Cir. 1971), cert. de- ' 
!It-~d, 405 U.S. 919 (1972) with H1II v. 
Phl~pott, 445 F.2d 144 (7tn-crr.) cert. 
denled, 404 U.S. 991 (1971). ' --

53Compare NLRB v. Union Carbide Corp 
440 F.2d 54 (4th Cir.), cert. denied 404·' 
U.S. 826 (1971) with NLRB v. Illinoi~ Bell 
Tel~ Co., 189 F. 2d 124 (7th Cir.) cert. 
denled, 342 U.S. 885 (1951). ' 

54Compare Western Railway o£ Alabama 
Blu~, 469 F.2d 487 (5th Cir. 1972), cert. v. 
denled, 410 U.S. 956 (1973) with So Pac 
Co. v. Guthrie, 180 F.2d 295 (9th Cir • 
1951). . 
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-the method to be used in filing a 
motion for a new trial under Rule 
60(b) in cases in which an appeal 
has been taken. The First Circuit 
requires the motion to be made ini
tially in the court of appeals~ the 
Fifth, in the district court. 5 

These are some examples of issues 
classified as strong partial conflicts: 

-whether the applicable statute of 
limitations in private actions for 
lOeb) (5) securities violations is 
that of the state blue sky or the 
state fraud statute. The Eighth 
Circuit has used the blue sky 
statute, while the Tenth has used 
the fraud statute. The conflict 
is not classified as a direct con
flict because the different view"s 
on the statute of limitations 
issue could be attributable to 
different approaches to the scien
ter requirement. 56 

-constitutionality of ordinance im
posing joint and several liability 
upon lessors as 'vell as lessees of 
automobiles for parking fines. The 
Ne\v York courts held this ordinance 

55Compare Dumestre v. Travelers Ins. 
Co. (5th Cir. 1972) (unreported), cert. 
denied, 410 U.S. 955 (1973) with Wilson 
Research Corp. v. Piolite Plastics Corp. 1 

336 F. 2d 303 (1st Cir. 1964). See also 
Ferrell v. Trailmobile, 223 F.2d 697 
(5th Cir. 1955). 

56Compare Mitchell v. Texas Gulf Sul
phur Co., 446 F.2d 90 (lOth Cir.), cert. 
denied, 404 U.S. 1004 (1971) with Van
derboom v. Sexton, 422 F.2d 1233 (8th 
Cir.), cert. denied, 400 U.S. 852 (1970). 
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valid, while other state courts have 
struck down more general statutes 
holding car owners liable for park
ing tickets where there was no op
portunity for the owner to show 
that he was not responsible. 57 

-the effect of a divorce decree on 
the right to U. S. government life 
insurance proceeds where the named 
beneficiary has not been changed. 
The Ninth Circuit awarded the pro
ceeds to the ex-wife. The Fifth 
Circuit went the opposite way in 
an earlier case based on a property 
settlement rather than a divorce 
decree and containing some other 
procedural and policy differences. 58 

[These are some examples of issues 
classified as weak partial conflicts:] 

-the time for determining when a 
party is IItransacting business ll for 
venue purposes under the Clayton 
Act. The Fifth Circuit determines 
this at the time of filing; the Ninth 
at the time the cause of action accrued. 

57Compare Kinney Car Corp. v. City 
of New York, 295 N.Y.S. 2d 288 (N.y.C. 
1968), affirmed without oPinion) 28 N.Y. 
2d 741 (Court of Appeals) (1971 , cert. 
denied, 404 U.S. 803 (1971) with Seattle 
v. stone, 67 W.2d 886, 410 P.2d 583 
(1966). 

58Compare Taylor v. United States, 
459 F.2d 1007 (9th Cir.) (per curiam) 
cert. denied

i 
409 U.S. 967 (1972) ~ 

O'Br1en v. E der, 250 F.2d 275 (5th 
Cir. 1957) 
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There is, how~ver, some doubt in 
this case as to· 'whetl;er ~fte facts 
are within the confllct. 

-effect of a stipulation by counsel 
in a criminal case. The Fifth Cir
cuit allowed a stipulation to be 
breached over defendant's objection. 
The Third and Eighth Circuit had 
earlier refused to do so in somewhat 
different factual situations. 60 

Of the 966 conflicts claimed in' 727 
regular docket cases in which review was 
denied, 98 are estimated to be direct con
flicts, as shown in Table 7. This figure 
includes 90 conflicts determined by the 
author to be present in cases reviewed by 
him and an estimated eight additional con-

. d 61 flicts in cases not reVlewe • 

59Compare Datamedia Computer Servic~, 
I v AVM Corp 441 F.2d 604 (5~h Clr.), 

nco • ., (1) "th cert. genied, 404 U.S. 854 197 ~ 
EaStland Construction Co. v~ Keasbe:y and 
Mattison Corp., 358 F.2d 777 (9th Clr. 
1966). 

60Compare Cook v. United States, 461 
F.2d 906 (5th eir.), cert. denied, 409 
U.S. 949 (1972) with Bursteln v. United 
States, 232 F.2d~8th Cir. 1956) 

61All cases initially c~assified by 
stUdents as direct conflicts were reviewed 
by the author, as were a substantial number 
of cases initially classified as strong 
partials. Some of the la~ter turned ou~ on 
review to be direct confllcts. The estl
mates of additional conflict cases relate 
to this category. 
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Table 7 
Direct Conflicts 

Number of Issues 

Direct conflicts in reviewed cases 90 

Estimated in cases not reviewed 8 

Total direct conflicts 98 

TIle number of strong partial conflicts 
is estimated to be around 70 * * * [ This 

figure includes 34 strong partial conflicts 
in cases reviewed by the author and an 
estimated 36 conflicts in cases not review
edJ 

The total extent of conflict in the 
cases studied is thus as indicated in 
Table 9. * * * 

Table 9 

Degree of Conflict 
Number of Issues 

Direct conflicts 

Strong partial conflicts 

Weak partial conflicts 

No genuine conflict 

Total 

98 

70· ' 

90* 

708 

966 

Percent 

10 

7 

9 

73 

100 

*Based on 14, in reviewed cases and an estimate 
of 76 for cases not reviewed. 

The 98 ilirect conflict issues identi.
fied in Table 9 come from an estimated 93 
cases, as indicated in Table 10. This is 
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based on 86 actual caSbS for the 90 
direct conflict issues found plus an 
estimated seven more from the unrevie\v

ed cases. 

T::tble 10 
Degree of Conflict 

Number of Cases. Percent 

Direct conflicts 

Strong partial conflicts 

\veak partial conflicts 

No genuine conflict 

Total 

93 

65 

80 

487 

725 

13" 

9 

11 

67 

100 

Note: Cases in this table with more than one 
conflict are classified by the highest level 
of conflict. The figures for strong and weak 
partial conflicts are also based on estimates. 

* * * 

ANALYSIS OF THE DIRECT CONFLICTS 

[As Table 9 indicates, the study found 

168 direct and strong partial conflicts in 
the sample, not including 80 weak partial 
conflicts which \vill not be considered 
further here. These data, of course, re
quire analysis to determine how many are 
directly relevant to the Commission's con
cerns. The discussion in this section will 
be confined to the 90 direct conflicts 

reviewed by the author. 
[We begin by showing the diversity of 

issues found in the sample. It is note-
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worthy that of the 90 conflicts, only three 
were classified as tax issues and three as 
patent issues. The full range of issues 
is indicated in Table lOA.] 

Table 10A* 
Direct Conflicts--Subject Matter 

(Issues Reviewed Only) 
1971 1972 
Term Term Total 

Tax 1 2 3 

Patent 2 1 3 

Civil Procedure 3 1 4 

Private actions under 
federal statutes 2 3 5 

Federal jurisdiction 4 3 7 

Personal rights 5 3 8 

Labor 5 5 10 

Criminal** 26 22 48 

Other 2 2 

Total 48 42 90 

*This table and Table lOB are taken from 
Professor Feeney's Appendix. 

**Includes both constitutional and non
constitutional issues. 

[As might have been anticipated, the 
majority of the direct conflicts \vere between 
federal courts of appeals -- more than two
thirds, as shown by Table lOB:] 
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Table lOB 

Direct Conflicts--With Whom 
(Reviewed Cases Only) 

1971 1972 
Term Term Total 

Circuit vs. Circuit 30 27 62 

Circuit vs. District 
5 Court 2 3 

Circuit vs. state 5 7 12 

State vs. State 4 3 7 

Other 2 2 4 

Total 48 42 90 

* * * 
[One prob~em in assessing the signifi

cance of the 90 direct conflicts is the fact 
that issues may overlap with each other-
that is, the same issue may have come up 
more than once in the sample.] Over 130 
petitions for review on death penalty issues 

were reported to have been involved in the 
62 

outcome of the Furman case, for example. 
To assess this problem each conflict was 
examined to determine: (1) whether it over
lapped with any other direct conflict case, 
and (2) whether it was denied review con
temporaneously with a Supreme Court decision 

which resolved the conflict. 

62See The Federal Judicial Center, 
Report ~e Study Group on the Caseload 
of the Supreme Court A3 (1972). 
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About 13 percent of the total number 

of conflicts, as indicated in Table 13, 
result from issues that overlap \vith another 
conflict issue. Counting each issue as one 
issue irrespective of the number of times 
it appears in the sample, the total number 
of conflict issues is 78. 

Table 13 
Direct Conflicts--Extent of Duplication 

Number of direct conflicts 90 

Number of overlapping issues 9 

Number of conflicts that duplicate 12 

Number of unduplicated issues 78 

Fifteen issues, 12 of them unduplicated, 
were resolved by the Supreme Court within 
a few days of the date that review was 

63 denied by the Supreme Court. While in 
one sense these are conflict cases denied 
revielv , it seems clear that for the most 
part the denial of review is simply a 
judgment that, given the outcome of the 
conflict asserted in the Supreme Court, 
there is no reason to review the case. 
If these cases are subtracted from the 
number of direct conflicts, the total 
is 66 conflicts, as shown in 'I'able 14. 

630ne conflicting case involved a 
district court decision which was reversed 
by the Ninth Circuit four days prior to 
the denial of certiorari. 
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Table 14 

Direct Conflicts--Extent Resolved at Outset 

Total Unduplicated 
Conflicts Conflicts 

Direct conflicts 90 78 

Resolved at 
outset 15 12 

Unresolved direct 
conflicts 75 66 

Over 45 percent of the direct conflict 
cases concern constitutional issues. About 
one-third deal with statutory questions and 
the remaining 30 percent with rules of pro
cedure, evidence, and the like, as indicated 

in Table 15. 

Table 15 

Type of Issue Involved 

Number Percent 

Constitutional 41 45 

Statutory 29 32 

Other (Rules, evidence, 
etc. ) 20 22 

Total direct conflicts 90 100 

The proportion of total conflicts that 
are either duplicated or resolved at the 
outset is much higher among the constitu
tional cases, as shown in Table 16. 
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Table 16 

DirectConflicts--Extent Duplicated 
and Resolved 

Constitutional 

Statutory 

Other (Rules, 
evidence, 
etc. ) 

Total 

How long do 

Issues 

41 

29 

20 

90 

Undupli
cated 
Issues 

32 

27 

19 

78 

conflicts last? 

Undupli
cated and 
Unresolved 
at Outset 

25 

23 

18 

66 

Each case 
that was classified as a direct conflict 
was followed up to determine whether the 
conflict was ever resolved and if so, how •. 
Most of the direct conflicts were not re
solved, as shown in Table 17. 

Direct 
con
flicts 

Strong 
partial 
con
flicts 

Table 17 

Degree of Resolution 
(Number of Issues) 

Resolved 

26 

4 

Partially 
Resolved 

3 

1 

Not 
Resolved 

61 

17 

A much 1ligher percentage of the direct 
conflicts involving constitutional issues 
are resolved than are those involving statu-
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tory or other issues, as shown in Table 18. 

Table 18 
Direct Conflicts Resolved 

Other (Hules, 
Constitu- Statu- Evidence, 
tional tor~ etc. ) 

Resolved 17 6 2 

Unresolved 22 22 18 

Partial 2 1 

Considering only the unduplicated 
issues, this picture is about the same, as 

shown in Table 19. 

Table 19 
Unduplicated Direct Conflicts Resolved 

Other (Rules, 
Constitu- Statu- Evidence, 
tional tor~ etc. ) 

Resolved 16 6 2 

Unresolved 15 19 18 

Partial 1 1 

[Of the 29 conflicts that were resolved 

as of the cut-off date, 24 were resolved by 

decision ·of the Supreme Court and 5 by 

decisions of lower courts.] 

* * * 
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Table 20 
How Direct Conflicts Resolved 

(Number of Issues) 

Supreme Court 

Legislature 

Lower Courts 

Direct Conflicts 

24 

5 

Most issues, other than those decided 
contemporaneously with the denial of review 
by the Supreme Court, have continued for 
at least two years, and many for more than 
three years, as indicated in Table 21. 

Table 21 
Length of Direct Conflicts 

Direct Conflicts ' 

Same day or prior 13 

One day to one year 7 

One to two years 12 

1\vo to three years 35 

Over three years 23 

Note: The length of continuation is measured 
from the date of denial of review in the 
pr~ncipal case to resolution or April 1, 1975, 
wluchever comes first. 

T\vo additional problems involved in the 
analysis were: (1) how to treat cases hav
ing alternate bases of decision, one of which 
was a conflict and the other of which \vas 
not, and (2) how to treat cases in which 
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there was a conflict but also some procedural 

flaw \vhich might either prevent or inhibit 
an appellate court in reaching the issue in
volved in the conflict. Arguably neither 
of these categories should be called a con
flict. [Both however, were treated as such 
on the ground that the primary aim of the 
study was to determine the extent of dis

uniformity rather than to analyze the 
Supreme Court's decisions on whether to 

. ]64 grant reVlew. 
Some procedural problem existed in 

about 20 percent of the cases involving 
direct conflicts, as indicated in Table 
22. Over three-fourths of these problems 

arose in caseR involving conflicts on 

constitutional issues. 

64The definition of conflict given by 
Professor Carrington [Federal Appellate 
Caseloads and Judgeships: Pmnning Judicial 
Workloads for a Ne\v National Forum (a re
port to the Commission on Revision of the 
Federal Court Appellate System)] would be 
more restrictive. 
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Table 22 
Procedural Problems 

Untimely 
filing 

No final 
judgment 

Failure to 
raise 

Total 
Issues 

6 

;3 

below' 5 

Adequate 
non
federal 
ground 3 

Other 

Total 

1 

18 

Consti-
tution-
al 

2 

3 

4 

;3 

1 

13 

Statu-
tory 

2 

* 

2 

Other 
(Rules, 
Evidence, 
etc. ) 

2 

1 

;3 

*One ~t~tutory case had two problems; it is 
classlfled as untimely filing but it also 
lacked a final judgment. 

These problems are not of equal impor
tance. Those involving untimely filing and 
lack of a final judgment involve house
keeping rules which are often not observed. 
Those involving failure to raise the issue 
below and the existence oJ: an adequate non
federal ground for decision are more serious 
and generally preclude review. If the eight 
cases involving the more serious problems 
are also sublnlCted from the total conflicts, 
the resul tin2: '1umber of conflicts that are 
unduplicated, unresolved at the outset and 
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without serious procedural problems is 61, . 

as indicated in Table 23. 

Table 23 

Direct Conflicts Serious Procedural Problems 

Consti
tution- Statu-
al tory 

Other 
(Rules, 
Evidence, 
etc. Total 

Direct con
flicts 41 29 20 90 

With serious 
procedural 
problems 8 1 9 

Unduplicated 
and unre
solved at 
outset 25 23 18 66 

Ninus serious 
procedural 
problems 

Total undup
licated, 
unresolved 
at outset 
and without 
serious 1 

procedural 
problems 

4 

21 23 

SOME PROJECTIONS 

1 

17 

Viewed in terms of all regular docket 

cases in which review is denied* * *, the 
number of genuine direct conflicts is 
about five percent of the total, 3S shown 

in Table 24. 
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61 

Table 24 
Degree of Conflict 

(Not Argued Cases Only) 

Percent of 
Number of Total Cases 

Issues Reviewed 

Direct Conflicts 98 4.6 

Strong partial 
conflicts 70 3.3 

Total cases . 
reviewed 2,122 100.0 

Taking 'the ratio of issues to not-argued 
cases in the cases reviewed, and applying 
it to the number of not-argued cases in the 
1971 and 1972 terms, and utilizing the 
lower of the two figures, at least 65 direct 
conflicts per year could be projected, as 
indicated in Table 25. 65 

Table 25 
Projected Conflicts--Number of Issues 

Projection Projection 
Based on Based on 

1971 Term 1972 Term 

Direct conflicts 66 70 

Strong partial 
conflicts 47 50 

Number of cases 
in term '(1,435) (1,513) 

Note: Certiorari vacated and remanded cases 
are omitted from the base for this projection. 
See note 40. 

65The projections in Table 25 were 
developed by dividing the total number of 
conflicts found in the study by the total 
number of cases reviewed and then multi
plying the result by the number of cases in 
a particular term of Court. 
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Using similar methods of projection 

there would be about 60 to 65 cases per year 
with a dir~ct conflict, as indicated in 

Table 26. [If both direct and strong partial 
conflicts are included, the total would be 

more than 100.J 

Table 26 
Projected Conflicis--Number of Cases 

Direct conflicts 

Strong partial 
conflicts 

Based on 
1971 Term 

63 

44 

Based on 
1972 Term 

66 

46 

If duplicate issues, cases resolved at 
the time review is denied and procedural 

problems are all taken into account, the 
total number of projected conflicts based 

on 1971 and 1972 term case loads is 45 or 
- as s110\"n J~n Table 27. so per year, ,_ 

Table 27 

Projected Direct Confli~ts 
Number of Issues Not Dupllcated, 

Not Resolved at Outset 
And Without Serious Procedural Problems 

DirerL conflicts 

UnJuplicated direct 
conflicts 

Unduplicated and un
resolved conflicts 

Unduplicated, unre-
s01ved and without 
serious procedural 
problems 

Based on 
1971 Term 

66 

58 

48 

45 

Based on 
1972 Term 

70 

62 

51 

48 
Note: Projections include 
cases not reviewed. 

estimates for 

1\-·80 

1n drawing conclusions from these fig
ures the assumptions and definitions upon 
which they are basp.d should be kept in mind. 
The underlying decision as to the exis

tence of a conflict is necessarily subjective. 
Some cases involve procedural problems or 

some alternate basis for decision other th~n 
the conflict issue. In addition some con
flict issues are settled within a year or 
t\vO under the present system. 

There are also alternative methods 
which might have been used in making pro

jections. The time and information avail
able did not allow all of these to be test
ed. A number were tested, however, with 

results generally similar to the proje~tions 
above. Thus, if certiorari cases in which 
the jud:rynent is vacated and remanded are 
included in the base upon which the pro

jections are made, the total number of direct 
conflicts is 69 for the 1971 term and 74 

for the 1972 term. If separate calculations 
are made for the certiorari denied and 

summar~r appeal cases (and the certiorari 
case's vacated and remanded are excluded), 
the totals are 67 and 67, respectively. 

If the continuing increase in filings 
is taken into account, the total number of 
direct conflicts using the three methods 

for the 1973 term would be 77, 79, and 77, 

A-81 



t ' 1 66 respec lye y. 
As all three methods used for making 

project.ions produce generally similar results 
and since these methods involve the assump
tions most likely to be true, the conclusion 
that there are 65 or so direct conflicts a 

year in the cases denied review seems 
ranted. [If strong partial conflicts 

added, the total is over 100.] 

war
are 

Summaries of selected conflict cases. 

As noted above~ a wide range of issues is 
found in the ~ases in which certiorari was 
denied despite a conflict. The following 
summaries, adapted from those prepared by 

Professor Feeney, will give an idea of the 
kinds of conflicts found in the 'sample. 

1. Fields v. Schuyler, 411 U.S. 987 

(1972). The issue was the validity of a 
design patent for a ballpoint pen. The 

Commissioner of Patents d~nied th~ patent 
because it involved modifications "obvious. 

to a person of ordinary skill working in 
this field. l1 The Court of Appeals for 
the District of Columbia Circuit affirmed 
the denial, rejecting petitioner's claim 

66The number of CRses acted ~n in the 
1973 term was 3961. This was an lncrease 
from 3816 in the 1972 term and 3737 f~r.the 
1971 term. The number of s~ar:y declslOnS 
(certiorari denied, appeals dlsmlssed, etc.) 
was 1719 as compared with 1617 and 1510. 
U.S. Supreme Court, Office,of the Clerk, 
October Term 1973, Statistlcal Sheet No. 
27 (Final). 

A-82 . \ 

that the test should have been whether the 
modifications would have been obvious to 
an ordinary person rather than to an ordin
ary person working in the field. In SO 

holding, the D.C. Circuit disagreed with 
contrary decisions by the Ninth Circuit 
and the Court of Customs and Patent Appeals; 
the Second, Third, and Fourth Circuits are 
in accord with the D.C. Circuit. The Commis
sioner of Patents acknowledged the conflict 
and agreed that certiorari should be granted. 
The conflict is particularly acute because 
the D.C. Circuit and the CCPA (on opposite 
sides of the conflict) have concurrent 
jurisdiction to review' validity determinations 
by the Patent Office. Mr. Justice Stewart 
and Mr. Justice White noted that they would 
have granted certiorari. 

2. Kocher v. United States, 411 U.S. 
931 (1973). This is a tax case in which 
the issue is the government's right under 
IRC § 7403 to sell property in which the 
ta),.-payer is only part owner (paying the 
other owners their share of the proceeds). 
The Second Circuit, following decisions of 
the Seventh, Fourth, and Ninth Circuits, 
held that the ,government may do .so. There 
is a clear conflict, conceded by the govern
ment and the courts, with a 1962 decision 
of the Fifth Circuit. 

5. Milstein v. GAF Corp., 406 U.S. 
910 (1972). Section 13(d) of the Securities 

A-83 



Exchange Act requires any person who acquires 
more t~an ten percent (now five percent) of 
a class of registered equity security to 
file a certain statement with the SEC. A 
group is considered a "person for the pur
poses of the section." The issue is whether 
§13(d) is triggered by forming a "group" 
with the requisite amount of stock or 
whether the group must, in addition, agree 
to acquire new amounts of stock. The Second 
Circuit , explicitly refusing to follow" a 

Seventh Circuit decision. held that the 
additional element is not required. Mr. 
Justice Stewart noted that he would have 
granted certiorari. 

4. American Airlines v. Locaynia, 409 
U.S. 982 (1972). This case concerned a 
veteran's entitlement to vacation pay under 
section 9 of the Universal Training and 
Service Act. If vacation pay is a property 
right which accrues as the result of attain
ing a certain degree of seniority, then a 
returning veteran will be entitled to full 
vacation pay even though he worked very 
little during the preceding year. If vaca
tion pay results from having worked a certain 
period of time, then a returning veteran's 

right to pay will be governed by that section 
of the nct which provides "other benefits" 

to veterans on the same basis as they are 
granted to employees on non-military leave, 

and the veteran who was in the service most 

A-84 

of the year will not be entitled to any 
vacation pay. The Ninth Circuit held that 
vacation pay comes from seniority; the 
Tenth Circuit and, less clearly, the Fifth 
have gone the other way. There have been 
quite a few additional cases, and most 
openly acknowledge the disarrf\: in the 

circuits. 
On February 18, 1975, the Supreme 

Court held that the statute does not en
title a veteran to vacation benefits when, 
because of his departure for military ser
vice, he has failed to satisfy a substan
tial work requirement upon which the vaca~ 
tion benefits are conditioned. The Court 
noted that it had graoted certiorari 
"because of an apparent conflict" between 
the Third Circuit decision under review _ 
and two other decisions, one of them the 
Locaynia case. Foster v. Dravo Corporation, 
95 S. ct. 879, 882 (1975). 

5. Cirillo v. United States, 410 U.S. 
989 (1973) • Petitioner \vas convicted of 
conspiracy to import heroin and possession 
of heroin. At the trial the district court 
admitted hearsay evidence as to the con

spiracy from alleged co-conspirators, having 
first established that there was independent 
evidence of the conspiracy. Petitioner 
claimed that this was an improper procedure 
and that the court should have left the 
admissibility issue to the jury under ao 
instruction not to consider the hearsay 
evidence unless it first found the exis-
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tell'f.:!e of a conspiracy from independent 
evidence. The Second Circuit affirmed the 
district court. The conflict here is with 
Sclillleller v. United States, a 1944 Sixth 
Circuit case which held that failure to 
give the instruction on admissibility 
\vas reversible error. The Fifth Circuit 
also once had the Schmeller rule but has now 

adopted the Second Circuit's view, as have 
the Third Circuit and the Ninth Circuit. 
In a 1970 case, the Sixth Circuit questioned 
the "logic and appropriateness" of' the 
Schmeller rule and appeared to limit the 
case to its facts; the court has had no 
occasion to reconsider the issue in full. 
The issue has been presented to the Supreme 
Court in varying forms on at least three 
prior occasions; one of the other petitions 
was denied in the same term as Cirillo's. 

6. Castell v. United States, 406 U.S. 
918 (1972). The issue in this case is 
whether a federal indictment for possession 
of stolen goods transported in interstate 
commerce must allege the place from which 
the property is taken. The Fourth Circuit, 
in line with notice pleading concepts, held 
that the allegation was not required. This 
holding is in conflict with the Third Cir

cuit' s 1956 decision in United States v. 
Manuszak. Although the Fourth Circuit's 
decision in Castell is unreported, the 
court apparently follO\ved a 1971 decision 
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in which it explicitly rejected the rule of 
Manuszak. Manuszak has also been rejected 
by the Second Circuit and by the Ninth. 
The Department of Justice acknowledges the 
conflict but argues that it is not very 
important and that the later cases have 
tended to support the view of the Fourth Cir
cuit. This argument is correct as to the 
trend of the cases, and may be sound as 
to importance as well, but it should be 
noted that Manuszak was followed by the 
Third Circuit in 1969 in a decision re
versing a conviction for interstate trans
portation of forged securities on the ground 
that the indictment failed to state the 
element of unlawful or fraudulent intent. 
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III. DISSENTS FROM THE DENIAL 
OF CERTIORAHI 

On October 21, 1974, the Supreme Court 
denied certiorari in Bailey ~ Weinberger, 419 
U.S. 953 (1974), a case raising the issue 
whether "the decision of the Secretary of 
HEW on a request to reopen a previous denial 
••• of a claim for benefits is so far 
~ommitted to agency discretion by ••• the 
Social Security Act ••• that review of that 
decision is not available pursuant to the 
Administrative Procedure Act." The Ninth 
Circuit, adhering to its previous decisions, 
held that review was not available. Three 
other circuits had ruled to the contrary. 
Justice White, joined by Justice Douglas and 
Justice Stewart, wrote an opinion dissenting 
from the denial of certiorari. He stated: 

It is a prime function of this 
Court's certiorari jurisdiction 
to reoolve precisely the kind of 
conflict here presented • • • • 
Perhaps the state of our docket 
will not permit us to resolve 
all disagreements between courts 
of appeals, or between federal and 
state courts, and perhaps we must 
tolerate the fact that in some in
stances enforcement of federal law 
in one area of the country differs 
from its enforcement in another. 
These situations, it is hoped, will be 
few and far between. 
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This statement by three of the Justices, im
plying that the state of the Court's docket 
has made it impossible for the Court fully 
to perform one of its "prime function CsJ " -
that of resolving conflicts -- reflects 
a certain concern over the inability of the 
Court to maintain a coherent, consistent 
body of national la\v. It suggested to the 
Con~ission the desirability of a detailed 
study of dissents from the denial of certi
orari. Such a study, seeking to ascertain 
the number of such dissents, the reasons 
given, and the extent to which the dissents 
bear upon the need for additional appellate 
capacity to maintain the national law, was 
conducted by the Commission staff. The 
results are reported in this section of the 
Appendix. 

A. The Number of Dissents 
During the four most recent (complete) 

terms of the Supreme Court, the number of 
cases in which one or more Justices noted a 
dissent from the denial of certiorari has 
increased threefold. Similarly, there has 
been a steep rise in the total number of 
noted dissents, a figure which takes into 
account the cases with more than one 
dissent from the denial of review. This 
table gives the figures: 
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TABIE 11/ 
1969 1970 1972 1973 

Cases in which 
certiorari denied N.A. N.A. 2921 3282 

Cases in which 
dissent noted 

Total number of 
d-:'ssents noted 

188 

237 

334 427 

469 475 

TI~e increase over the last 25 years has been 
even more dramatic. In the four terms 1949-
52, there were on the average only 35 cases 
per term in which a dissent was noted from 
the denial of review. The average number of 
total dissents was 55. 2 

IThese figures do not include summary 
disposi tions of cases ,vi thin the Court's 
docket, nor do they include cases in which 
an appeal was improperly filed. Dissents 
from denials of revie,., in such cases are 
also excluded. 

2professor Fowler Harper, in the early 
1950's, co-authored four articles review
ing some of the cases which the Supreme 
Court had declined to hear during the 
previous term. In the last article, Harper 
& Leibowitz, What the Supreme Court Did 
Not Do Durinf the 1952 Term, 102 O. Pa. 
L. Rev. 4271954) [herelnafter cited as 
Harper], data from the four studies were 
summarized: 

499 

625 

1949 1950 1951 1952 

Cases in which 
certiorari denied 881 904 973 

Cases in which 
dissent noted 34 33 41 32 

Total number of 
dissents noted 50 48 65 56 
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TABLE II 

Dissents by Individual J"ustices to the 
Action of the Court in Denying Review 

1969 1970 1972 1973 

Burger 8 8 2 5 

33 53 Black 
Douglas 
Harlan 
Brennan 
Stewart 
White 

Marshall 
Blackmun 
Powell 
Rehnquist 

161 286 409 477 

9 13 

6 38 17 45 

7 20 12 22 

9 20 8 16 

4 15 15 41 

0 16 7 14 

4 5 

1 0 

Total Number of 
Dissents Noted 237 469 475 625 

Of course, it does not necessarily fol
Io,., from these figures alone, striking as 
they are, that the national appellate capac
ity is inadequate today or indeed that it is 
less sufficient than in previous years. For 
instance, the increase in noted dissents may 
reflect changed attitudes among the Justices 
with respect to the propriety of such expres
sions. Thus, the frequency of dissent in the 
Court's conference may have remained constant, 
while only the proportion announced publicly 
has increased. In this regard, it should be 
noted that, as shown in Table II, the over
whelming preponderance of the noted dissents 
are attributable to Justice Douglas, whose 
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attitude toward public notation of dissents 
appears to differ from that of his brethren. 3 

However, in the most recent full term of Court 
there were 83 cases in \vhich dissents were re
corded, excluding those cases in which Justice 
Douglas dissented alone. Further, the contrast 

3Justice Douglas discussed his practice 
in his autobiography: 

'''hen I came on the Court Hugo 
Black talked to me about his idea of 
having every vote on every case made 
public. In cases taken and argued, 
the vote of each Justice was eventually 
known. But in cases where appeals were 
dismissed out of hand or certiorari 
denied? no votes were recorded publicly. 
I thought his idea an excellent one and 
backed it when he proposed to the con
ference that ft be adopted. But the re
quisite votes were not available then 
or subsequently. As a result he and 
I started to note our dissents from 
denials of certiorari and dismissal 
of appeal in important cases. Gradu
ally the practice spread to a few 
other Justices; and finally I ended 
up in the sixties noting my vote in 
all cases where dismissals or denials 
were contrary to my convictions. 

W. Douglas, Go East Young Man 452 (1974). 

The significance of this description, 
however, must be considered in light of the 
data summarized in Table II. Justice 
Black's record, for example, deserves 
analysis. As Table II indicates, he dis
sented in far fewer cases than Justice 
Douglas. Even in Justice Black's last 
term on the Court, he dissented less than 
one-fifth as frequently as did his junior 
colleague. No other Justice, then or sub
sequently, has come even close to that pro
portion. More important, perhaps, is the 
fact that Justice Douglas's own record, 
subsequent to the period referred to in 
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between the pattern of noted dissents in the 
early 1950's and the pattern today strongly 

suggests that whatever attitudinal change has 
taken place is not limited to a single indi
vidual. 4 Moreover, even if the change results 
from the fact that the Justices now see a 
purpose to be achieved in announcing dissents. 
which in former times they would have sup
pressed, this in itself may be significant in 

his autobiography, shows a sharp increase 
in dissents from denial of certiorari. 
The number of dissents by him alone in
creased almost threefold from 1969 to 
1973. 

4During the four terms studied by 
Harper, supra note 2, only four Justices 
dissented during each of the terms (Mr. 
Justice Black, Mr. Justice Douglas, 
Mr. Justice Reed, and Mr. Justice Burton); 
one Justice dissented at least once dur-
ing three of the four terms (Mr. Justice 
Jackson); two Justices dissented only 
once (Mr. Chief Justice Vinson and Mr. 
Justice Clark); and two Justices never 
dissented (Mr. Justice Minton and Mr. 
Justice Frankfurter). Id. at 462. In 
contrast, as shown in Table II, all of 
the Justices dissented at least once 
during the four terms studies by the 
Commission, and only one of the eleven 
Justices who sat during the 5-year period 
dissented only once. Moreover, the percent
age of cases \vi th dissent by more than 
one Justice has also increased. In the 
period during which Harper wrote, only 
one Justice dissented in 71 of the 140 
cases in which a dissent was noted. 
Id. During the most recent completed 
term of the Court, in only twelve of 
the 83 cases in which Justice Douglas 
was not the only dissenter was there a 
noted dissent by only one Justice: 
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assessing the extent to which additional 
national appellate capacity is needed. 

_It may also be argued that the increase 
in noted dissents simply reflects the increase 
in denials of certiorari, which in turn re
flects the sharply increased number of peti
tions that come before the Court each term. 
Even if the proportion of noted dissents to 
denials has remained roughly constant, how
ever, the increased number would still remain 
significant. The issue is whether the Supreme 
Court can meet the need for decisions of 
nationally binding effect. To the extent 
that dissents reflect cases which one or more 
Justices believe are appropriate for national 

1969 1970 1972 1973 

One Justice Dis-
senting (not includ-
ing Justice Douglas) 16 24 14 12 

Two Justices 
Dissenting 29 65 18 29 

Three Justices 
Dissenting 9 35 12 29 

Four Justices 
Dissenting 0 0 2 13 

Harper's data were as follows: 

1949 1950 1951 1952 

One Justice 
Dissenting 19 20 21 11 

Two Justices 
Dissenting 14 11 16 18 

Three Justices 
Dissenting 1 2 4 3 
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decision, even through their brethren disagree 
(either because of the "state of [the] docket" 

or for other reasons), an increase in the num
ber of dissents suggests a greater need, irre
spective of the relation to the total volume 
of the Court's business. However, to deter
mine whether the marked increase shown in the 
preceding pages does indicate to a significant 
degree an increased number of unresolved 
issues of national law-, and to judge whether 
some of these issues might appropriately be 
considered by a tribunal other than the Su
preme Court, one must examine the reasons 
offered by the dissenters in favor of Supreme 
Court review. \1e turn nm'l to that inquiry. 

B. The Reasons Given in Dissent 
Putting aside the cases in which one or 

more Justices simply noted a dissent without 
further eXPlanation,5 we find that the num
ber of opinions written in dissent from the 
denial of revie\'l has also increased sharply 
in recent years. 

5In most of these cases, Justice Douglas 
dissented alone, as indicated by these figures: 

1969 1970 1972 1973 

All cases in which 
dissent \'las noted 188 334 427 499 

All cases in which 
dissent was noted, 
without opinion 182 313 396 445 

Cases in which 
Justice Douglas 
dissented alone, 
without opinion 134 207 369 408 

A-95 

-------------------_ ... ------ ---~-~.--~ 



TABlE III 

1969 1970 .1.972 1973 

Cases in which 
opinion written 

Number of opinions6 

6 

6 

21 

18 

31 

30 

54 

52 

TIle Commission's study focused on the opinions 
written in the two most recent complete terms 
of the Court. These opinions fall into six 
broad categories according to the reasons urged 
in support of review. Cases in two of the 
categories neither support nor refute the hypo
thesis that there are issues of federal law 
which should be decided by a national court, 
but which are now given final disposition by 
the eleven federal judicial circuits and the 51 

state courts. In 26 opinions (2 in the 1972 
term, 24 in the 1973 tenn), the dissents re
state a position \yhich has been rejected by 
the Supreme Court in an earlier decision. Such 
dissents may play an important role in the 
development of the Supreme Court's jurisprudence,7 
but they do not demonstrate a lack of national 
appellate capacity; when the Supreme Court has 

6 In some cases more than one oplnlon was 
written, and some opinions covered more than 
one case. 

7See Brennan, The National Court of Appeals: 
Another Dissent, 40 U. Chi. L. Rev. 473, 480 
(1973): "LDJissents from denial of review 
• • • often herald the appearance on the 
horizon of a pORoible reexamination of what 
may seem • • • f be an established and unim
peachable principle," 
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spoken authoritatively and recently on an 
issue, that issue would clearly not be appro
priate for reconsideration by the National 
Court of Appeals. In a second group of cases 
(3 in the 1972 term, 6 in the 1973 term), the 
thrust of the dissent is that the decision 
below is wrong. If it is the reasoning of 
the court belO\Y \yi th which the dissenting 

Justice disagrees, such cases may be appro
priate for national decision, so that all of 
the lower courts may be informed of the rule 
to be fOllowed; but if the dissenting Justice 
votes to grant certiorari simply to reverse 
an incorrect result on particular facts, then 
maintenance of the national law would not be 
appreciably aided by issuance of an opinion 
with national precedent value. 8 

The dissenting opinions which fell into 
these two categories accounted for about 40 

~Cf. Dunn v. Immigration & Naturalization 
S~rvlce? 419 U.S. 919,924 (1974) (Stewart, J., 
dlssentlng from the denial of certiorari): 

Because the factual setting of 
t~is cas~ is unusual, the legal ques
tlons ralsed are unlikely often to re
cur. While this is normally a sound 
reason to deny review, the judgment 
b~fore us is grossly unjust. The Ser
Vlce has noted that petitioner has a 

"penchant for botching up his life." 
~erhaps so, but the Government's botch
lng up this case has served to complete 
the wreckage. 

I would grant certiorari and 
summarily reverse the judgment9 

! 



percent of those written during the two terms; 
the remaining 60 percent, however -- about 50 
cases -- may be read to support the need for a 
greater national appellate capacity. These dis
sents state that a national decision is needed 
for one or more of the following reasons: (1) 
the existence of conflicts among the lower 

courts on issues of national 1m", (2) the 
existence of conflicts with Supreme Court 
decisions, (3) the existence of important 
issues for decision, and (4) the existence of 
statutory interpretation questions appropriate 
for definitive resolution. To be sure, none 
of the dissents discusse,: below, taken alone, 
necessarily points up an instance in which 
the lack of adequate national appellate capac
ity hindered the maintenance of a stable and 
harmonious national 1m". As will be emphasized 
tlrroughout this report, the denial of review 
in any given case may be predicated on one or 
more of a myriad of reasons, none of which 
touch on appellate capacity. Nevertheless, 
the cumulative effect of a series of cases 
in which one or more Justices dissent from 
the denial of review, for reasons implicating 
the institutional role of a national court, 
strongly supports the hypothesis, suggested, 

initially by the striking increase in the 
number of dissents from the denial of certior
ari in recent years, that the maintenance of 
national law could be significantly furthered 
if the federal appellate system had another 
tribunal with power to hand down decisions of 
nationally binding effect. 
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1. Conflicts on Issues of Federal La,,, 
In seven cases during the 1973 term, 

conflicts between circuits, or between state 
and federal courts, on issues of federal law 
were cited in explanation of dissents from 
the denial of certiorari. (There were no 
such cases in the 1972 term.) Three of the 
seven cases involved criminal procedure. In 
Wright ~. North Carolina, 415 U.S. 936 (1974), 
Justice Douglas, dissenting alone, noted a 
conflict among the circuit courts as to the 
sufficiency of Miranda warnings which include 
the statement that "We have no way of giving 
you a lawyer, but one will be appointed for 
you if you wish, if and when you get to court." 
In the Seventh, Ninth, and Tenth Circuits such 
a warning had been considered inadequate; the 
Second, Fourth, Fifth, and Eighth Circuits 
had found it sufficient. The conflict dated 
at least to 1969. Justice Douglas st;ated: 

Because of the present conflict, 
the extent of one's federal constitu
tional rights varies according to the 
S t, .... te or Circu" t in \;rhich the question 
is presented. I would grant certiorari 
in order to resolve theJissue and provide 
uniformity.[Id. at 938. 

In two other cases Justice White 
noted conflicts on rules of criminal pro
cedure. His opinion in North Carolina ~. 
Wrenn, 417 U.S. 973 (1974) (joined by the 
Chief Justice), pointed out that there was a 
division both among the circuits and among 
the states as to "whether a search warrant and 
its supporting affidavit, adequate on their 

A-99 



face, may later be impeached." The Fourth 
Circuit, in the case at bar, had ruled that 
the warrant and affidavit could be impeached 
in light of the affiant's trial testimony; 
the Second, Fifth, and Seventh Circuits 
agreed. TIle District of Columbia, First, 
and Ninth Circuits had concluded otherwise. 
Justice White also noted that it lv-as 11 [0 ]f 
equal or perhaps greater importance in the 
context of this grant of federal habeas 
relief to a state prisoner 11 that the decision 
of the court of appeals was in conflict \rith 
the rule follO\v-ed in a majority of state 
courts. He listed fifteen states which had 
adopted a rule contrary to the one followed 
in the Fourth Circuit; only four state courts 
had agreed ,v-i th the Fourth Circuit decision. 
Moreover, North Carolina, the state which 
had imprisoned the respondent in the case at 
bar, apparently followed the rule established 
in the majority of states. Justice White 
concluded: 

The time is ripe for a decision 
on this question, for the courts 
are in conflict and the question 
is important for the proper ad
ministration of criminal justice. 
[Id. at 976.] 

Justice White and Justice Douglas would 
have granted certiorari in Fitzpatrick v. 
New York, 414 U.S. 1050 (1973), in which the 
state court adopted the rule of lIinevitable 
discoveryll which had been rejected by the 

Second Circuit. Under this doctrine, evidence 
that \v-ould other\v-ise be excluded as lithe 
fruit of the poisonous tree ll may be admitted 
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if the prosecution shows that the evidence 
would have been discovered through proper 
police investigation in the absence of the 
official misconduct. Justice White noted 
the problems resulting for Imv enforcement 
officials in New York from the adoption of 
different rules by the state and federal 
courts there. 

Four opinions dissenting from the denial 
of certiorari noted conflicts in other areas 
of the 1mv-. In Sennott v. Rodman §: Renshaw, 
414 U.S. 926 (1973), Justice Douglas, \vriting 
for himself and Justice Blackmun, stated that 
there was an apparent conflict between the 
Seventh Circuit in the case at bar and opin
ions in the Eighth Circuit and the District 
Court of Ninnesota on an issue of securities 
1mv-: the liability of a company for the 
unauthorized acts of a former partner when the 
company had previously benefited from such 
unauthorized acts. The Foui~th Circuit, assert
edly in conflict ,v-ith the courts listed above, 
did not find such liability. 

In Morningside Renewal Council Inc..! v. 

Atomic Energy Comm'n, 417 U.S. 951 (1974.), 
Justice Douglas found that the Second and 
Fifth Circuits lv-ere applying different stand
ards in revie\ving an agency's determinatio;). 
of whether an environmental impact stateme.nt 
is required under the National Environmental 
Policy Act. The Second Circuit (whose de
C1Slon was before the Court in the case at 
bar) asked only whether the agency's determina-
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tion 'Y'as arbitrary or capricious; the Fifth 
Circuit applied the more stringent standard of 
reasonableness. On the very day the Justice 
dre\Y' attention to the conflict, the Eighth Cir
cuit sitting en banc confronted the same issue 
and joined the Fifth in applying the reason
ableness test. Minnesota Public Interest Re

search Group ~ Butz, 498 F.2d 1314, 1320 
(8th Cir. 1974). The Tenth Circuit had earlier 
explicity rejected the Second Circuit decision. 
'{yoming Outdoor Coordinating Council Y..!. Butz, 

484 F .2d 1244, 1249 (lOth Cir. 1973). 
In Hyatt v. Atchison, T. ~ S.F. &., 

414 U.S. 925 (1973), Justice Douglas, joined 
by Justice Brennan, stated that this California 
Court of Appeals decision 'Y'as in conflic.t with 
lower federal court decisions interpretl.ng the 

Federal Employers Liability Act. The federal 
courts had found liability even though the 
employee was injured on a third party's premises 

'Y'hen his employment had not required him to be 
there; the California court in a similar situa

tion had denied recovery. 
Justices Douglas and Marshall dissented 

from the denial of certiorari in New Rider y. 
Board of Education, 414 U.S. 1097 (1973), 
where the validity of school regulations 
governing student hair length was in dispute. 
Justice Douglas cited a deep division among 
the circuits on the issue, and described it 
as one of I1 considerable constitutional impor-

tance. 1I 
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These seven dissents indicate that at 
least six of the present Justices have con
cluded on one or more occasions that the 
Court was permitting a conflict to continue 
notwithstanding its ripeness for resolution. 

2. Cases in Conflict with Prior 
Supreme Court Decision~ 

In a second category of cases, one or 
more Justices dissented from the denial of 
certiorari on the ground that the decision 
below conflicted with a previous opinion of 
the Court. There were three such opinions 
during the 1973 term and six during the 
preceding term. 

Writing for himself and Justice Brennan, 
Justice Douglas dissented from the denial of 
certiorari in Pueschel Y..!. Connecticut, 414 
U.S. 934 (J.97;:;). In Bell v. Burson, 402 
U.S. 535 (1971), the Court had declared un
constitutional a Georgia statute under which 

an uninsured motorist who was involv~d in an 
accident and who was a~able to post security 
would have his license suspended without any 
prior consideration of faulta The petitioner's 
license had been suspended under such a statute; 
thereafter, he was arrested for driving 'Y'i thout 
a license. Both the suspension and the arrest 
preceded the Court's decision in Bell. At the 
petitioner's trial, he raised Bell as a defense. 
The dissenting Justices believed that the re
fusal of the Connecticut court to apply Bell 
was in conflict with Supreme Court decisions 
which vacated and remanded in light of Bell 
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three cases which had upheld license suspen

sions prior to Bell. 
In Meinhold ~ Taylor, 414 U.S. 943 

(1973), Justice Marshall concurred in the 
opinion of J'ustice Douglas stating that the 
Nevada court's decision upholding the dis

missal of a teacher who had told his own 
children his views on the state's complusory 

educa tion 18\vs vimvs never mentioned in 

the class room -- was in conflict with the 
Court's opinion in Pickering ~ Board of 
Education, 391 U.S. 563 (1968), which allows 

a teacher to publish such views without 

risking dismissal. 
The Ninth Circuit decision in Mont-

gomery ~ United States, 476 F .2d 623 (9th 
Cir. 1973), was also asserted to be con
flict with decisions of the Supreme Court, 
414 U.S. 935 (1973). Indians had been fined 
for cutting timber on government land under 
a federal statute which provided that the 
provisions of the statute should not "inter

fere l.vith ••• any right or privilege 
under any existing law of the United States 

to cut or remove timber from any public 
lands." Justice Douglas felt that prior 
decisions of the Court had recognized the 
rights of Indians to occupy and use these 
lands. Moreover, he noted that the lower 
court's decision seemed to conflict with 
a rule of construction, enunciated in Choate 

v. Trapp, 224 U.S. 665, 675 (1912), which 

favors the rights of the Indians at the 
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expense of the rights of the United States. 
Justice Douglas also believed that 

Francis::!..2.. United States, 409 U.S. 940 (1972), 
could not be distinguished from the Court's 
op1n10ns in Sicurella ~. United States, 348 
U.S. 385 (1955), and Clay v. United States ---- - ' 
403 U.S. 698 (1970). In each of these cases 
the Court had set aside convictions for fail
ure to report for induction because the 
Selective Service Board's earlier rejection 
of the defendants' applications for conscien
tious objector status rested 0 n several 
grounds, at least one of which was invalid. 
In Francis the petitioner's application for 
C.O. status had been rejected for five reasons 
at least t\vO of which Justice Douglas con
sidered improper. Thus, the case was seen 
as warranting review. 

Nebraska State Board of Education v. 
School District of Hartington,409 U.S. 92J 
(1972), involved alleged violations of the 
Establishment Clause which, said Justice 
Douglas, "on the papers before us, seem to 
me to be of the kind that \ve struck down 
in Lemon .y.!.. Kurtzman, 403 U.S. 602 (1971).'" 
Under the plan in question, the state financed 
the local board of education's rental of 
space from a Catholic high school; the space 
\vas to be used for classes in remedial read
ing and math for students of both the public 
and parochial schools. To Justice Douglas, 
the state court's approval of the plan im-
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plied a "necessity for surveillance." 409 
U.S. at 924. Justice Douglas wrote for him
self and Jl.Lstice Marshall that the denial 
of certiorari in this case was inconsistent 
with the Court's prior affirmance in Sanders 
Y..:... Johnson, 403 U.S. 955 (1971), which invali
dated a program under which the state "pur
chased" services from the parochial schools 
to be supplied to the children. 9 

In Weaver y..:... Hutson, 409 U.S. 957 (1972), 
the court of appeals had refused, in a Chapter 
X reorganization, to enforce a clause in a 
lease which terminated the lease upon the 
bahkruptcy of one of the parties. Justice 
White dissented from the denial of certiorari 
"because the decision of the Court of Appeals 
appears to depart from the views of the [Su
preme] Court expressed" in Finn y..:... Meighan, 
325 U.S. 300 (1945), holding that section 
70(b) of the Bankruptcy Act, which states 
that such clauses are enforceable, is applic
able in a Chapter X reorganization. The 
court of appeals had relied on a later Supreme 
Court decision, Smith y..:... Hoboken R.R., Warehouse, 

! S.S. Connecting Co., 328 U.S. 123 (1946), \~hich 
Justice White found had carefully distinguished 
Finn. 

9Mr • Justice Brennan, explaining his vote 
to deny ceriorari, stated that the situation 
in Sanders was "poles apart" from the present 
case. 409 U.S. at 926. 
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Felts y..:... Seaboard Coast Line R.R., 
409 U.S. 926 (1972), and Adkins y..:... Kelly's 
Creek R.H., id., were both FELA cases in 
which the district court judges had set 
aside the verdicts of the jury. Justice 
Douglas noted that the issues raised in the 
two cases were, according to previous Su
preme Court decisions, appropriate jury 
questions: whether a Pullman employee has 
become, in performance of his work, an 
employee of the railroad; and whether a 
carrier sued under FELA has obtained a 
valid release from an injured employee or 
should be estopped to plead limitations. 
Both Justice Douglas and Justice Brennan 
dissented from the denial of certiorari in . 
another FELA case on the ground that under 
the Court's decisions the district court 
had erred in taking the case from the jury. 
Hartel y..:... Long Island R.R., 414 U.S. 980 
(1973) • 

Finally, in Nugent Y..:... United States, 
409 U.S. 1065 (1972), Justice White, joined 
by Justice Douglas and Justice Brennan, 
considered the lower court decision to be 
"arguably at odds with decisions of the 
Court. 11 With the landlord's consent, po
lice had searched a basement area used by 
tenants as well as the landlord. The 
three Justices felt that the ensuing search 
of a trunk stored in the basement was 
impermissible under the guidelines of 
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Chimel ~ California, 395 U.S. 752 (1969), 
and Coolidge ~ New Hampshire, 403 U.S. 
443 (1971). Justice White also wrote, for 
the three dissenters, that "whether the 

search of, the trunk and seizure of its (;on-· 

tents squared with the Fourth Amendment is 
a substantial question warranting review 
l~ere ,'II thereby placing this case in the 

forthcoming category as well. 
Some of the cases in this category may 

be appropriate for the new court; some may 
not. All are relevant to the need, ho .... ever, 

for to the extent that the new court can 
relieve the Supreme Court of other cases 
which It now hears, that Court will have 
greater latitude to accept cases which 
require elucidation of the Court's prece

dents by the Court itself. 

3. Substantial Question Cases 

The thjrd and largest category of 
dissents is composed of those in which the 
dissenting opinion states that the petition 
raises a SUbstantial question of national 
law which the Supreme Court should decide. 

Five of the eight such cases during 
the 1973 term involved criminal procedure 

and prisoners I rights. In Corpus ~ 
Estell~, 414 U.S. 932 (1973), Justices 
Douglas and Marshall would have taken the 
"opportunity to delimit [the] permissible 
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bounds' of the pl.ea bargaln. 

Justice Douglas would have granted 
certiorari in Moran ~ Neff, 415 U.S. 940 
(1974), to consider lithe question of whether 
a police officer with ample time to secure 
a warrant may deliberately circumvent 
this constitutional requirement ,on the 
basis of his judgmeht that the police would 
be more effective without judicial over
sight of his necision to search." 

Justices Douglas, Brennan and Marshall 
felt that the C'ourt should have granted 

certiorari in'Alo ~ United States, 414 U.S. 
919 (1973), to decide the question whether 
~ defendant is denied his right to speedy 
trial Mlen the delay is due to unworthy 
government motives, even though he has not 
been prejudiced by that delay. 

In Ex parte Kent, 414 U.S. 1077 (1973), 
Justices Douglas, Brennan and Marshall 
would have reviewed the petitioner's 

double jeopardy claim. The Douglas opinion 
explained that the petitioner had been 
found not guilty because of insanity and 
had been committed; that the Missouri 
Supreme Court had granted his habeas corpus 
petition, finding "that petitioner was •• 
improperly confined under the staLute, 
since he never should have been acquitted"; 
and that he was scheduled to be tried 
again on December 3, 1973. The dissenters 
were of the opinion that petitioner had 
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raised this double jeopardy claim at the 
appropriate time and that the Court should 
decide whether he could constitu:tionally 

be tried again. 
Burt v. New Jersey, 414 U.S. 938 (1973), ----------

raised the issue whether it was permissible 
for the prosecutor, during his summation, 
to comment on the defendant's silence at 
the time of his arrest; the purpose of the 
comment was to impeach the defendant's tes
timony that the killing for which he was 
being tried occurred accidentally. The 
court below had found that the silence 
constituted a prior inconsistent statement 
and could, therefore, be used for impeach
ment purposes under Harris ~ New York, 
401 U.S. 222 (1971). However, Justice 
Douglas wrote for himself and Justices 
Brennan and Marshall that the use of 
silence as a prior inconsistent statement 
did not necessarily fall within the 
rationale of Harris. Although the dis
senting opinion did not advert to it, 
there was already a conflict among the 
circuits on the question of whether the 
Harris rationale supported the right of 
the prosecution to show a defendant's 
prior act of remaining silent, and later 

in 1973 the District of Columbia Circuit 
joined the Tenth Circuit in opposition to 
the Third Circuit rule involved in the Burt 
case. In late 1974 the Supreme Court 
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granted certiorari in the District of 
Columbia case. See United States ~ 
Anderson, 498 F.2d 1038, 1041-42 (D.C. 
Cir.), cert. granted sub ~. United States 
~ Hale, 419 U.S. 1045 (1974). 

Harris was also the basis for the 
lower court decision in Bryant v. North 
,CarOlina, 409 U.S. 995 (1972), which had 
come befor:e the Court in the 1972 term. 
Justices Douglas and Brennan wished to 
grant the petition of a defendant who, 
after taking the stand in his own defense, 
was impeached by his prior statements to 
the police. These statements were taken 
without any Miranda warnings and were 
admitted into evidence without any deter
mination of voluntariness. Justice 
Douglas wrote that the instant case 

goes a step beyond Harris in 
allowing the introduction of 
illegally obtained statements 
for the impeachment of the 
defendant when the statement 
was merely a remembered ver
bal conversation rather than 
a typed signed statement; 
when the statement was pre
sented as direct testimony 
rather than for the purpose 
of impeachment by cross-exam
ination; when, although there 
was an issue of voluntariness, 
the statement was permitted 
without a prior determination 
as to its voluntariness; and 
when the jury instruction 
that the statement should not 
be considered as sUbstantive 
evidence did not contain the 
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admonition that the statement 
could not be considered as evi
dence of guilt. [Id. at 997J. 

Justice Douglas concluded: IIIf Harris 
is to be extended, we should do so only 
after argument and mature deliberation. 1I 

Like Bryant, most of the cases in the 

"substantial question" category during the 
1972 term involved questions of criminal 
procedure and prisonprs' rights. Three of 
the cases raised the issue of the electronic 

surveillance of a lawyer. In Russo v. 
Byrne, 409 U.S. 1013 (1972), the lawyer was 
defending a man in a criminal prosecution; 
in the other two cases, Tierney ~ United 

States, 410 U.S. 914 (1973), and Meisel ~ 
United States, 412 U.S. 954 (1973), the 
client had been subpoenaed to appear before 
a grand jury. In all three cases the cli
ents were foreign nationals who risked 
foreign prosecution. Justice Douglas wrote 
the dissenting opinio-l in all of the cases; 

Justice Brennan also dissented in Russo, 
although he did not join the Douglas opinion. 
In each of the three cases, Justice Douglas 

urged that the Court grant certiorari so 
that it could set forth the procedures to 
be follo\.,red by the district court when a 
lawyer asserts that he has been subjected 

to electronic surveillance. 
In Sellars ~ Beto, 409 U.S. 968 (1972), 

the Court denied certiorari over the 
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dissents of Justices Douglas, Brennan and 
Marshall, who voted to hear the challenge 
to the Texas Department of Corrections' 
administration of solitary confinement on 
the grounds that "it raises sUbstantial 
questions of law in the area of the Eighth 

Justice Douglas and Fourteenth Amendments." 
noted that lower courts had dealt with the 
issues raised in the case and, without 
guidance from the Supreme Court, had reached 
divergent results. One of the" questions 
raised was "[tJthe extent to which the 
prohibition against cruel and unusual 
punishment will apply in prison." 

Related issues were raised in 
McLamore ~ South Carolina, 409 U.S. 934 
(1972), in \.,rhich Justice Douglas would have 
granted certiorari "because of the impor
tance of the question raised": 

Does the chain gang fit into 
our current concept of penology? 
I~ not, does it violate the 
~1ghth Amendment? This is an 
1mportant question never decided 
by the court. 

The second question is of 
equal importance •• ~ • The court 
must determine whether the 
classification [between prisoners 
who work on the chain gang and 
those who are sent to the peni
ten~iaryJ is reasonable in light 
of ltS purpose. For this Court 
to refuse to make the decision 
in this case allows a procedure 
to exist which arguably has 
many aspects of involuntary 
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servitude for some, while others 
of the same class are treated 
in a more enlightened. way. 
[Id. at 936-37 (footnote omitted).] 

Neely ~ Pennsylvania, 411 U.S. 954 

(1973), presented a IIquestion which this 
Court has not previously answered -- under . 

what circumstances a defendant, prior to 
sentencing, may withdraw a guilty plea. 11 

Justice Douglas, writing for himself and 
Justices Stewart and Marshall, would have 
granted review and held that IIwhere the 
defendant presents a reason for vacating his 
plea and the government has not relied on 
the plea to its disadvantage, the plea may 
be vacated and the right to trial regained, 
at least where the motion to vacate is made 

prior to sentence and judgment." 
Tho petitioners in Smith ~ United 

States, 409 U.S. 1066 (1972), accused of 
sexually assaulting a fellow inmate at a 
Federal Youth Center, claimed that a five
month delay in arraignment violated Rule 

5(a) of the Federal Rules of Criminal 
Procedure, which requires prompt arraign
ment before a United States Commissioner. 
The Tenth Circuit had held the rule inap
plicable to someone already in custody. 
Justices Brennan and Douglas would have 
granted the petition to review what they 
suggested was a "myopic" interpretation 
"without regard to the policies underlying 

Rule 5 as a whole." 
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Hadley ~ Alabama, 409 U.S. 937 (1972), 
presented the issue "whether by case law, 
a State can give more time for filing of 
a transcript for a person without funds than 
for a person of wealth." Justice Douglas 
wrote t.hat while there is no constitutional 
right to appeal, a state cannot grant 
appellate review in such a way as to discri
minate between the rich and the poor. Since 
the Alabama IB\v appeared to be out of line 
with that principle, he would have granted 
the petition for certiorari. 

Justice Douglas felt that Mason v. 
United States, 414 U.S. 941 (1973), presented 
the Court with the opportunity to delineate 
"the exact parameters of the border-search 

t· " excep lone He felt that long-standing 
precedents "permitting a minor customs 
official to make a warrantless search of 
baggage ll would not necessarily permit the 
same official lito determine instances in 
which intrusive and degrading vaginal and 
rectal searches will be conducted. 1I Be
cause of the II stark contrast II bet\veen the 

traditional search and the body-cavity 
search, Justice Douglas urged that it was 
necessary for th~ Court to determine the 
standards applicable to the latter. 

Justice Douglas also dissented from 
the denial of certiorari in Achtenberg v. 
Upited ftates, 409 U.S. 932 (1972). . -

Achte~berg had been convicted of attempting 
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to destroy IIwar material ll and II war pre
mises ll in IItimes of national emergency as 

declared by the President. 1I 18 U.S.C. 
§2153(a). The prosecution cited as the 
required declaration of emergency President 

Truman's 1950 declaration in response to 
the Korean war. Justice Douglas felt that 
11 [ t ]he viability of criminal responsi.bili ty 

predicated upon evaluations of current 
political temperament or outdated presi
dential proclamations is an important issue 
worthy of our consideration on the merits.

1I 

Four Justices -- Douglas, Brennan, 

Ste\vart and Marshall -- dissented from the 

denial of certiorari in Gay'y'!" United 
states, 411 U.S. 974 (1973). To explain 
why certiorari was denied notwithstanding 
four dissents, Justice Douglas noted that 
while the four JUi?tices II would grant certi

orari and vacate the judgment, we do not 
insist on oral argument. 1I Id. at 977, n.4. 
In the court below one of the three judges 

who denied the petitioner's coram nobis 
petition had been an Assistant U.S. Attor
ney before his appointment to the District 

of Columbia Court of Appeals, and in that 
capacity had signed the brief in opposition 

to the petitioner's previouS appeal •. The 
four dissenting Justices acknowledged that 

the judge II doubtless was unmvare of the 
fact that this case had been one of the 
many hundreds he had processed while in the 
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United States Attorney's office,1I but the 
opinion pointed to Canon 3C(1) (b) of the 
recently adopted Code of Judicial Conduct 
(later enacted in substance by the Judi
cial Disqualification Act of 1974 P b L' , u. • 

93-512, 455(b) (2)-(3)): 
itA ju~ge should disqualify him
s~lf.1n a proceeding in which 
h1S 1mpartiality might reasonably 
b~ ~uestioned, including but not 
11m1ted to instances where • • • 
he s~rved as lawyer in' the mat-
ter 1n controversy. 'DId at 975.] ••• L_· 

The opinion noted that one of the other 
~wo judges on the panel had not participated 
1n the decision, so that lIin one view 
there was only a single qualified judge 
sitting on the appeal. That fact makes 
singularly appropriate the suggestion of 
the Solicitor General that it may be just, 
under the circumstances, to vacate the 
judgment of the [lower court] and remand 
for further proceedings. 11 Emphasizing 
the Court's lIul timate responsibili tyll for 
II· • 1nsur1ng that the federal judiciary 
adheres scrupulously to • • 
of impartial adjudication," 
the dissenters stated: 

• principles 
id. at 977, 

. Although this .issue may not 
r1s~ to the level of a consti
tut10nal question and there is 
no federal statute involved 
we should take this action ' 
under our su~e~visory authority 
o~er ~he adm1n1stration of jus
t1ce 1n the federal courts. 
[Id. at 975.] 
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In Bland ~ United States, 412 U.S. 
909 (1973), the sixteen year old petitioner 

argued that the statutory scheme under 
which he was prosecuted as an adult denied 

Justices him procedural due process. 
Douglas, Brennan and Marshall 
from the denial of certiorari 
case presented two II large and 

dissented 
because the 
substantial ll 

questions: 
A juvenile or IIchild ll i~ 1?laced 
in a more protected pos1t10n 
than an adult, not by the Con
stitution, but by an Act of 
Congress. In that cate!?ory 
he is theoretically subJect to 
rehabili tati ve treatment. Can 
he on the ~lim or caprice of 
a ~rosecutor, be put in the 
class of the run-of-the-mill 
criminal defendants, ..• 
without any chance to be heard, 
without an opportunity to rebut 
the evidence against him, with
out a chance of showing that he 
is being given an invidiously 
different treatment from others 
in his group? Kent and Gault 
suggest that thos7 ar7 very 
substantial const1tut10nal 
questions. [Id. at 9l1J 

. . . . 
The Administrative Procedure 

Act • • • gives the courts. II 
power to revie\v lIagency a<?t10n 
and to hold it unlawful, 1f . 
found to be II contrary to <?Ol!St1-
tutional right, power, pr1v11ege, 
or immunity.1I .•• This arguably 
is broad enough to reach the 
exercise of a prosecutor's 
discretion in a way that violates 
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the standards of due process 
laid down in Kent and Gault. 
[Id. at 912.J --

In addition to these criminal pro
cedure cases, there \vere a number of dissents 
in the two terms addressed to issues in 

other areas of the law. In Meyers ~ 
Pennsylvania, 416 U.S. 946 (1974), Justice 
Douglas dissented from the denial of 

certior1;lri because he.llbelieve[dJ that the 
right of private action under the federal 
highway program is an important question, 
and that the Eleventh Amendment issue was 
wrongly decided below. 1I Petitioners argued 
that the state ~as liable for damages 
arising out of its alleged failure to con
form to applicable federal highway stan
dards, but the courts below found that no 
private right of action was created by 
federal law and that the state was immune 
from suit in federal court by virtue of 
the Eleventh Amendment. Justices Brennan 
and Marshall dissented without opinion. 

Justice Douglas felt that Local 1791, 
Uffiv ~ McGuire Shaft ~ Tunnel Corp., 412 
U.S. 958 (1973) also IIpresent[edJ sub
stantial questions that deserve considera
tion by this Court.1I The Temporary Emer
gency Court of Appeals had held that the 

Economic Stabilization Act of 1970 over
rides the anti-injunction provisions of 

the Norris-La Guardia Act and that the 
district court could, therefore, enjoin a 
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work stoppage in violation of the regulations 
of the Pay Board. ',.'!lile Justice Douglas 
recognized that the Court had previously 
recognized exceptions to the Norris-La 
Guardia Act when there was a conf,lict with 
other labor legislation, he felt that the 
Economic Stabilization Act did not fall 
within that narrow category. Thus, in his 
view, the Court's decisions did not support 
an exception in the present case. The 
issue arose again later in the year. 
League of Voluntary Hospituls and Homes v. 
Local 1199, Drug and Hospital Union, 490 F.2d 
1398, 1401 (Emer. Ct. App. 1973). 

Justice Douglas also would have heard 
argument in Presidents Council, Dist. 25 
v. COI:1munity School Bd.No. 25,409 U.S. 
998 (1972), lI[b]ecause the issues raised 
are crucia] to our national life." The 
courts belG~ had refused to enjoin a school 
board from enforcing a resolution which 
prevented children from borrowing certain 
books dealing with sexual and drug-related 
activities from the school library unless 
their parents approved. Justice Stew'art 
also would have granted certiorari, 
although he did not join the Douglas opinion. 

Justices Brennan and Douglas felt that 
the facts of Confederation Life Ins. Co. 
~ De Lara, 409 U.S. 953 (1972), "warrant[ed] 
plenary review by this Court of the ques
tion whether the obligation of the parties 
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is governed by Cuban law." Florida resi
dents had brought suit in Florida against 
a Canadian life insurance company on a 

policy issued on the life of a Cuban resi
dent. Justice Brennan wrote for the two 
dissenters: 

There is a substantial question 
whether the only asserted basis 
of the decision of the Florida 
Supr~me Court -- application of 
FlorJ.da law -- was erroneous 
under the Due Process Clause 
of the Fourteenth Amendment 
And since the Government of· 
Canada has represented to us 
~hat the deciSion of the F10r
J.da.court has significant inter
na~J.onal ramifications, consider
a~J.?ns of comity provide an ad
dJ.tJ.onal and forceful reason 
for ~rant~ng the petition for 
certJ.orarJ. and setting the 
case for oral argument 
[li· at 956.J • 

In Sarnoff ~ Shultz, 409 U.S. 929 
(1972), a taxpayer sought to enjOin dis
bursements to Viet Nam under certain sec
tions of the Foreign Assistance Act of 
1961, thereby raising the issue of the 
constitutionality of the Use of funds to 
pursue a Presidential war. The court 

below held that the complaint tendered a 
"political question" beyond judicial 
competence. Justice Douglas wrote an 

opinion, joined by Justice Brennan, dis
senting from the denial of certiorari: 

Whether after full argument and 
de~iberation we would hold that 
thJ.s case falls in the category 
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of Flast v. Cohen is unknown. 
But certainly the issue is impor
tant and sUbstantial. The pro
visions in Article I, §8, cl. 11, 
which give Congress, not the 
President, the power to "declare 
War ll is a specific grant of 
power that impliedly bars its 
exercise by the Executive Branch. 
And the power is so pervasive in 
its reach that it may affect the 
lives, the property, and the 
well-being of the entire Nation. 
Arguably the principles in 
Flast v. Cohen control this case. 
[Id. a~931-32.J 

Justice Douglas believed that the Court 
should have decided the case of Chongris ~ 
Corrigan, 409 U.S. 919 (1972), involving a 
challenge to the validity of certain zoning 
schemes which imposed height restrictions 
on use of land below flight paths. He 
wro1;e: 

~lether there has been a dimi
nution in value of petitioners ' 
property is not clear from the 
present record. ~ether the 
zoning regulations themselves 
constitute a taking is neces
sarily involved, as is the 
question of the appropriate 
remedy for an aggrieved property 
owner. [Id. at 921.J 

Also in the IIsubstantial question ll cate
gory is Albers ~ Commissioner, 414 U.S. 
982 (1973), in which Justice Powell wrote 
a dissent, joined by Justjces Douglas and 
Blackmun, stating that the three Justices 
would have granted certiorari in order to 
reconsider the earlier decision of the 

Court in United States ~ Davis, 397 U.S. 
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301 (1970). Under Davis, a stock redemp
tion by a closely held corporation, without 
a change in the relative economic inter
ests or rights of stock holders, is to be 
treated as ordinary income. The dissenters 
described this rule as a Iltrap for unwary 
investors in small business,1I and facially 
contrary to the relevant code provisions. 
They added: 

579-038 0 - 75 - 19 

It has been suggested that since 
Davis was decided March 23, 1970, 
Congress has had more than three 
years to repudiate or ameliorate 
the Davis per se rule. W~th 
all respect, this suggestlon seems 
unrealistic. Congress has had 
under consideration during this 
period a general revision of the 
Code as well as a broad re-exami
nation of many of the fundamental 
assumptions underlying the pre
sent Code. It is unlikely that 
piecemeal adjustments would have 
been made during this period of 
study and re-examination. Fur
thermore, the Davis rule falls 
most heavily on small family cor
porations unlikely to have 
specialized tax counsel capable 
of warning that Davis has con
verted §302 (b) (1) into lIa 
treacherous route to be employed 
only as a last resort.1I B. 
Bittker & J. Eustice, [Federal 
Income Taxation of Corporations 
and Shareholders] at 9-9. It 
is these very corporations that 
are least likely to make their 
voices heard in Congress, since 
they have limited IIlobbyingll 
capabilities. [414 U.S. at 988 
n.8.J 
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Thus, ill some 25 cases denied review 
during the two terms: at least one Justice 
found substantial questions that should 
have been given plenary consideration by 
the Supreme Court, and wrote an opinion so 
stating. To be sure, it is familiar learn
ing that the Court's decision not to hear 
a case may rest on something other than 
the importance of the issues presented __ 

for instance, the record below, the scope 
of the opinion, or the development of the 

law in the area. Justices other than the 
dissenters may have recognized the import
ance of the questions presented, but 

may nevertheless have voted against review 
on the ground that the case was an inapprop
riate vehicle for settling the issues raised, 
or because the issues did not appear ripe 
for a Supreme Court decision, or for any 
number of other reasons. Nevertheless, 
the dissents do point to issues which one 

or more Justices thought were ripe for deci
sjon in the cases before them. If, as 
Justice White intimated in Bailey ~ 
Weinberger, the pressures of the Supreme 
Court's docket have forced the Justices 
to deny certiorari despite a conflict, it 
is certainly plausible that these same 

pressures have influenced the denial of 
certiorari On issues which are important 
but \vhich have not yet given rise to a 
conflict. 
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4. Cases Requiring Statutory Interpretation 
The fourth category includei'l those 

cases which, in the opinion of the dissent
ing Justices, raised issues of statutory 
interpretation best decided by the Supreme 
Court or incorrectly decided below. There 
were several such cases during each of the 
two terms. Erclffilan ~ United States, 416 
U.S. 909(1974), a prosecution for willful 
filing of false tax returns, involved 
issues under the Jencks Act. The lower 
court, although recognizing that the defen
dant was entitled under the statute to 
examine the report of an Internal Revenue 
Service agent who was a witness for the 
prosecution, held that the trial court's 
refusal to order production of the report 
\vas harmless error. Justice Marshall wrote 
an opinion, in which Justice Brennan 
concurred, stating that the report should 
have at least been given to the defendant's 
attorney so that he might argue that the 
error was not harmless. Justice Marshall 
asserted that the Jencks Act "on its face" 
gives the defendant the right to examine 

any relevant statements of government wit
nesses, regardless of the trial judge's 
view as to their usefulness in cross
examination. "[n]isclosure of the 
report," the dissent stated, "is essential 
to permit the defense to make an informed 
presentation of the uses to which he might 
have put the report. And without consideration 
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of such a presentation by counsel, the Court 
of Appeals could not make a truly informed 
decision on the harmless error question. 1I 

In Flaherty ~ Arkansas, 415 U.S. 995 
(1974), the trial court had admitted into 
evidence tapes of incoming calls in which 
the police officer had pretended to be the 
defendant. The police had a warrant to 

search the defendant's home, but the warrant 
did not authorize the interception or record
ing of telephone calls. In upholding the 
conviction, the Arkansas Supreme Court 
relied upon a section of the Omnibus Crime 
Control Act of 1968 which pennits lIa per-

son acting under color of law to intercept 
a wire or oral communication, where such 
person is a party to the communication or 
one of the parties to the communication has 
given prior consent to such interception.1I 
Justices Douglas, Brennan and Marshall 
dissented from the denial of certiorari 

because they believed that this interpreta
tion IIcarrie[d] the seeds of destroying 

a SUbstantial part of the congressional 
plan in Title III [of the Act] and ~(9 
constitutional underpinnings. II The Douglas 
opinion noted that this case involved more 
than misplaced trust (as in earlier 
Supreme Court cases); rather, there was 
an actual deception as to identities. 

The petitioner in Lee ~ United 
States, 414 U.S. 1045 (1973), had been 
convicted on tw"O counts of distributing 
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heroin and had entered a guilty plea with 
respect to a third count. The trial judge 
sentenced him to concurrent fifteen-year 
terms, with drug addiction treatment recom
mended. Because the defendant was a dealer, 
the judge refused to sentence him under the 
Narcotic Addict Rehabilitation Act, which 
provides for civil commitment followed by 
after-care in the community. Justice 
Douglas, joined by Justice Marshull, noted 
that the petitioner was a middleman for a 
federal agent and had received only $15 on 
the three sales, and that Congress recog
nized that addicts frequently sell narco
tics in order to support their own habits. 
The dissenters felt that Congress had 
intended a more enlightened approach than 
that exercised by the trial judge. 

Thomas ~ United States, 409 U.S. 992 
(1972), involved the validity of nighttime 
search warrants in the District of Columbia. 
A series of recent Congressional enactments 
seemed to embody inconsistent requirements. 
At the time of Thomas's petition, the 
Court of Appeals for the District of 
Columbia Circuit had before it an appeal 
from a ruling by Judge Gesell that was 
inconsistent with the decision of the Dis

trict of Columbia Court of Appeals in 
Thomas's case. Justices Douglas, Brennan 
and Marshall would have either held 
Thomas's petition until the circuit court 
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rendered its decision or granted certiorari 
and heard oral argument. Justice Douglas 
wrote: 

We should resolve this contro
versy. As Judge Gesell stated: 
liThe search warrant statutes 
of possible application to 
narcotics searcheD in this jur
isdiction are a bramblebush of 
uncertainties and contradictions. 
It is difficult if not impossible 
to determine the present congres
sional intent. This uncertainty 
should be clarified immediately, 
so that future search warrants 
will not be invalidated because 
of misunderstandings as to the 
applicable law." [Id. at 995 
(citation omitted):] 

Subsequent to the Court's denial of Thumas's 
petition, Judge Gesell's decision was 
reversed by the circuit court. Certiorari 
wa' granted in that case, and in April 1974, 
the Supreme Court resolved the issues left in 
abeyance by the denial of certiorari in Thomas 

in 1972. Gooding~. United States, 416 U.S. 430 
(1974). 

Ju~tice Marshall wrote an opinion, in 
which Justices Douglas and Brennan joined, 
dissenting from the denial of certiorari in 
Irish Northern Aid Comm. ~ Attorney Gen-. 
era 1 of the United States, 409 U.S. 1080 
(1972). Petitioner had registered under the 
Foreign Agents Registration Act of 1938. 
The district court ordered him to comply with 
the Act by filing a statement of contri
butors and contributions; the Second Circuit 
affirmed. The dissenting Justices believed 
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that the disclosure required by the Attorney 
General went beyond that required by the 
Act, and that if indeed such disclosure 
were authorized, the Act might violate 
the First Amendment protection of membership 
in an organization. Justice Marshall wrote 
that "[t]he constitutional argument is a 
difficult one. I would not assume that 
Congress had carefully considered it when 
enacting a statute which does not, in terms, 
pose the constitutional question. 1I 

In Dye ~ N€f\~ Jersey, 409 U.S. 1090 
(1972), Justice Douglas felt that the Court 
should consider the proper application of 
Title III of the Omnibus Crime Control and 
Safe Streets Act of 1968, which was almost 
identical to the New Jersey statute being 
challenged in this case. He noted that 
although the warrant, authorizing the tap 
of a telephone in a restaurant, was suf
ficiently specific, the seizure had been 
more general. He wrote: 

If the authorization of the 
wiretap in the instant case, 
which is the equivalent to a 
general warrant, is allowed 
by either of these statutes, 
then it is difficult to de
cJare them constitutional. 
I would grant certiorari. 
lIdo at 1093.] 

In sum, this category of cases may be 
viewed as indicating a lack of national 
appellate capacity in that there are 
issues of federal statutory construction 
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which the dissenting Justices feel should 
be decided by the Supreme Court, but which 
are left unresolved by the denial of review. 

C. Conclusio!!, 

To what extent can the sharp increase 
in dissents from the denial of certiorari, 
many of them accompanied by opinions of sub

stantial length, be regarded as evidence of 
a lack of adequate national appellate capa
city? Given the wide variety of considera
tions which may be relevant to the certio
rari decision, it \vill ordinarily be imP9s-
sible to say in any particular case that 
revie\v was denied because of the pressures 
of the Court's other work. At the same 
time, the growing number of· dissents, and 
the development of a pattern strikingly 
at variance with the pattern of earlier 
years, when the demands on the Court's 
attention were substantially smaller, reduce 

the probability that denial in all or 
most of these cases was due solely to an 

idiosyncratic record or other factors 
unrelated to appellate capacity. 

Even if we look only at the dissents 

accompanied by opinions and, further, put 
to one side the opinions indicating only 

an attenuated relationship to appellate 
capacity, the array is an impressive one. 
In each of the cases described in this 
study, at least one Justice, and sometimes 
as many as four, found issues that had 
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significance beyond the p~rticular contro
versy; concluded that those issues were 
ripe for resolution in the case before 
them; and felt strongly enough to \",-rite an 
opinion calJing the issues to the attention 
of the bal'. In some of the cases -- those 
involving conflicts among lower courts 
the issues had already given rise to a 
multiplicity of appellate decisions at 
the time of the denial. In the other cases, 
the issues were reGarded by the dissenters 
as recurring ones; and indeed, with regard 
to some of the issues, further appellate 
litigation took place sub.3equent to the 
Court's action. At the leRst, the cumula
tive effect of these dissents is to point 
up a series of instances in which the 
denial of certiorari, for whatever reasons, 
denied the country a decision which had 
a strong potential for adding significantly 
to the body of nationally binding prece
dents that make up the country's decisional 
law. 

This study has dealt only with those 
cases in which one or more Justices felt 
impelled not only to record his dissent 
from the denial of certiorari, but also to 
write an opinion explaining his reasons 

for believing that review should have been 
granted. There are literally hundreds 
of other cases in the t\vO most recent terms 
alone in which one or more Justices noted 
a dissent but did not write an opinion. 
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Some of these cases m~y be potentially of 
great significance in the development of the 
national law. For instance, in the current 

term Justices Douglas, stewart and White 
dissented from the denial of certiorari 
in Place ~ Weinberger, 419 U.S. 1040 (1974), 
a case raising the issue of the retroactivity 

of section 717(c) of the Equal Employment 
Opportunity Act, which creates a private 
right of action for federal employees seek
ing to redress job discrimination. At the 
time certiorari was denied, two circuits had 
held that the section does apply retroac
tively to claims pending at the time of its 

enactment, while a third circuit, in the 
case before the Court, had ruled to the 
contrary. District courts, too, had reached 
opposite conclusions, and, subsequent to the 
denial, a fourth circuit was called upon to 
decide the issue. The dissents \vere with

out opinion; the case thus provides an 
example of those outside the scope of this 
study in which a Justice noted a dissent, 

thus inviting attention to the fact that 
the issue was not being decided, but did 

not feel impelled to file an opinion. 
Even the noted dissents do not fully 

measure the volume of cases which, in the 
judgment of a knowledgeable participant in 
the process, were appropriate fo~ national 

decision. Some Justices are reluctant to 
note a dissent under any circumstances; 
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others may be reluctant to note a dissent 
unless they are prepared to write or to join 
an opinion. In this regard, it is signi
ficant that, as Justice Brennan has 
. f 1 10 . In· ormec us, approxlmately 30 percent 
of all cases docketed annually -- mo~e than 
1,100 in the 1972 term -- are thought by 
at least one Justice to be worthy of dis
cussion at conference. We learn also that 

of the cases granted review in the 1972 term, 
"approximately 60 percent received the votes 
of only four or five of tL_e Justices. In 
only 9 percent of the granted cases were the 
Justices unanimous in the vimv that plenary 
consideration was warran'ted."ll It would 
be surprising if unanimity \vas the usual 
pattern when the Court denied review in those 
cases deemed worthy of discussion at con
ference, even if the dissents are not always 
recorded publicly. All of these decisions, 
of course, are made against the background 
of an awareness of the Court's limited capa
city for plenary adjudication. Thus, it 
seems likely that there are a substantial 
number of cases in which the denial of 
review is motivated in whole or in part by 
a judgment, perhaps not fully articulated, 
that given the limited !lumber of cases 

which the Court can decide, the importance 

10 Brennan, supra note 7, at 479. 

llId. 481-82. 
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to the nation of resolving a particular 
case simply does not rise to a level high 
enough to justify plenary consideration. 

In our view, this study provides 

evidence that the Supreme Court alone 
should not be expected to do all that ought 
to be done in maintaining uniformity in 
the national law and providing guidance 
for litigants and lower courts in its 
interpretation and application. 
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IV. RELITlGATION AS A GOVERNMENT POLICY 

Litigation to which the United States 
Government is a partyl sharply points up the 

consequences of a system under which the num
ber of nationally binding decisions is severe
ly limited. Questions relating to the ac1JUin- . 
istration of Government programs or the 
interpretation of Government regulations may 

be litigated again and again -- within the 
agency, in the district courts, and in the 
courts of appeals -- because the questions 
have not been resolved'by a tribunal whose 
decision is binding on all who may be affect
ed. The result is to burden not only the 
courts and the litigants, but also those who 
deal with the Government and cannot be cer
tain of the rule that will be applied to their 
transactions. The lack of an authoritative 
answer also encourages forum shopping and 
permits differential treatment of persons 

lwe include in this category litigation 
by Federal Government agencies and by Federal 
Government officials when acting in their 
official capacity. It should be noted, how
ever, that respo.nsibili ty for an agency IS 
appellate litigation may be divided between 
the agency and the Solicitor General, and 
differennes of opinion may arise both with 
respect to general policies and with respect 
to the conduct of a particular case. See 
further discussion infra. 
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who are similarly situated. 

These consequences can be attributed in 
part to the litigation policies of the United 

States Government. Professor Paul Carrington, 
who conducted an empirical study of appeals 
by the United States in civil cases, concluded 
that the Federal Government lIis quite pre

pared to continue to litigate in other cir
cuits a question that has been resolved in 
only one; even in the same circuit, the United 
States may be willing to relitigate an issue 
if minor factual distinctions can be made 
between the pending matter and the preceding 
decision. 1I2 Evidence before the Commission 
supports this assertion, at least with regard 
to the Internal Revenue Service and the Nation
al Labor Relations Board. 

In the survey of tax practitioners 
conducted by the Commission's consultant, 
Professor Gersham Goldstein, several of the 
respondents asserted that the litigation 
practices of the Internal Revenue Service 
contribute significantly to uncertainty and 
confusion in the area of tax law. These 
responses reflect the belief that, in the 
words of Professor Goldstein, the Service 
lIunnecessarily seeks to litigate issues in 

undecided circuits despite several adverse 

2carrington, United States Appeals in 
Civil Cases: A Field & Statistical Study, 
11 Hous. L. Rev. 1101, 1104 (1974). 
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decisions" in the courts of appeals. 
One attorney commented that the 
Service "takes shameless advantage of the 
lack of 'national law' precedent to support 
deficiencies in questionable areas. 1I A 
second attorney reported: 

It is not uncommon for me to 
disregard a potential tax plan 
nothwithstanding that it has been 
accepted or approved in one or 
more circuits because of the 
government's continued resistence 
to the results in the appellate 
decisions and the knowledge that 
they will litigate again in my 
circuit. 

The attorney added: 
So long as the Internal 

Revenue Service does not feel 
bound in my circuit with the 
results of cases in one or 
more other circuits, a small 
taxpayer in an office audit 
or ~lll'SUant t) t1le UnaLlJlva"b l.8 
Deductions Program will be told 
by the Internal Revenue Servi~e 
that he owed X dollars for some 
particular item of income. 
Those dollars of course are 
very small and not significant 
enough to be contested. This 
taxpayer normally pays the tax 
although the government full 
well knows that it has lost 
the case in another circuit 
and in all probability may lose 
it in every circuit in which 
it is tried. 

A third attorney commented: 

[IJt seems to me that many 
of the time lag problems that 
result from our present system 
result from the deliberate 
actions of the Service and the 
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Treasury in their litigating 
posture and in their refusal 
either to accede to the opinions 
of one or more Circuit Courts 
or in their refusal to go to 
the Congress in order to obtain 
legislative relief. 
Confirmation of these perceptions comes 

from the Service itself. In 1966 the chief 
counsel of the IRS stated explicitly that 
"in the interests of uniformity" the Service 
engages in IIplanned litigation, occasionally 

referred to -- uncharitably -- as 'circuit 
shopping.'" He emphasized that lithe extent 
to which \ve engage in the search for a con
flict should not be exaggerated. The number 
of issues which arise in this context is 
very small. ,,3 In recent years the reliti

gation policy of the IRS has been institu
tionalized through the National List of Prime 
Issues and in a series of Revenue Rulings. 
The Prime Issues List is a compilation of 
issues which the Service believes have not 
been tested adequately in litigation and 
which the Service will therefore ordinarily 
insist on litigating and \vill not concede 
or cor.lpromise. 4 The most recent list includes 
brief summaries of 20 issues; many of these 

3uretz, Settlement of Tax Controversies, 
44 Taxes 794, 799 (1966). 

4See 1975 CCH Standard Federal Tax 
Reporter ~195, taken from Internal Revenue 
Nanual (NT 1277-8, Nov. 19, 1974). 
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contain references to the IlGovernment posi
tionll in cases decided adversely to the 
Government in the courts of appeals. 
Similarly, the Service has issued a number 
of Rever-ue Rulings and Technical Information 
Releases stating explicitly that the Service 
would not follow court of appeals decisions 
. t· 1 5 ln par lCU ar cases. 

Of particular interest is a Techni
cal Information Release issued in 1965 
announcing that a Ninth Circuit decision 
on net operating loss carryover lI\vill not 
be followed as a precedent in the disposi
tion of similar cases. 1I The Release stated 
that II certiorari was not requested in the 
Ninth Circuit case due to the absence of 
direct conflict between circuits. 1I6 It 

may be that the Solicitor General concluded 
that, in light of the other issues pressing 
for the Supreme Court's attention, he could 
not in good conscience urge the Court to 
grant revie\v in a case of this kind unless 
a conflict did exist. The result, however, 
is that a recurring issue of corporate tax 
Imv remained unsettled. In 1971 the Eighth 
Circuit expressed agreement with the Ninth 
Circuit decision, though sustaining the 

5See , in addition to the examples 
described below, Rev. Rul. 69-162, 1969-1 
Cum. Bull. 158 (1969). 

6IRS Technical Information Release 
No. 773, Oct. 13, 1965, 1965 CCH ~6751. 
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Government's position on the facts of the 

case. 7 

A more extreme example concerns the 
rules to be applied in determining whether 
a combination of two or more commonly owned 
operating corporations may qualify as an 
"F" reorganization under section 368(a)(1) (F) 
of the Internal Revenue Code. The 

issue may arise in connection \vi th the 
determination of loss carrybacks and other 
questions. A 1966 decision by the Fifth 
Circuit held that a particular transact~0n 
did constitute an "FII reorganization. 8 

In 1968, two cases arising out of facts 
similar to those of the Fifth Circuit case 
came before the Ninth Circuit. The Service 
urged the Ninth Circuit not to follow the 

7Exel Corp. v. United States, 451 F.2d 
80, 84 (8th Cir. 1971). 

8Davant v. Commissioner, 366 F.2d 874 
(5th Cir. 1966), cert. denied, 386 U.S. 
1022 (1967). The Service's position in this 
case deserves attention. In the proceedings 
in the Tax Court, the Service argued that 
the transaction in question constituted 
a reorganization within the meaning of both 
subparagraph "DII and subparagraph "F" of 
section 368(a)(1). The Tax Court, agreeing 
with the Service that the transaction 
constituted a "D" reorganization, did not 
rule on the "F" issue. 43 T.C. 540 (1965). 
On appeal to the Fifth Circuit, the Service 
abandoned the position that the transaction 
constituted an IIF" reorganization and relied 
solely on subparagraph "D. II The court, 
however, held that the transaction constituted 
both a "D" and an IIF" reorganization. The 
result under the particular facts was to 
sustain the Government position that the 

A-140 

" \ 

d 

portion of the Fifth Circuit decision which 

defined the tests :for an "F" reorganization, 
but the Ninth Circuit rejected the Service's 
position and instead adopted the rule 

established by the Fifth Circuito 9 In the 
following year the Service announced in 

a Revenue Ruling that it would "not follow 
as precedent in the disposition of similar 
cases the decisions of the • • • Ninth 

Circuit in [the two 1968 cases]) nor that 
portion ofll the Fifth Circuit decision deal

i~g Wi~h the tests for an "F" reorganiza-
tlon. Two years later the issue came 

be:fore the Fifth Circuit again. The Service 
urged that court not to follow' its 1966 
decision, but the cou t . t· r , pOln lng out t;at 

contested portion of the taxpayer's income 
wa~ ordinary income rather than capital 
ga7n. The taxpayer sought review in the 
Unlted ~t~tes Supreme Court. In opposing 
the petltlon, the Service again relied on 
the characterization of the transaction 
as a liD'.' reo~ganization. Thereafter, in 
proceedlngs.ln other courts the Service 
adhered t? ltS position, co~trary to initial 
argument.ln ~he Tax Court, that transactions 
of the klnd luvolved did not constitute an 
"F" reorganization. The irony of these 
dev~lopments was noted by the Court of 

FClalms. Movielab, Inc. v. United States 494 
'.2d 693, 696 (Ct. Cl. 1974). ' 

9 
Estate of Stauffer v. Commissioner 

403 ~.2d 611 (9th Cir. 1968)· Associated' 
M~chlne v. Commissioner 403'F.2d 622 (9th 
Clr. 1968). ' 

10 
Rev. Rul. 69-185, 1969-1 Cum. Bull. 108, 109. 
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panel decisions were binding until over
ruled by the court en banc, ueclined to 

follow that course. ll 

In 1974, the Service carried its argument 

to the Court of Claims. Noting that 11 [t ]he 
Government has been consistently unsuccessful 

in urging its position that the definition 
of an 'F' reorginization cannot accommodate 
the amalgamation of two or more separate 
operating corporations, 11 the court analyzed 

the Fifth and Ninth Circuit decisions and 
adopted their rationale. liThe Governmnnt," 
stated the Court, "has totally misconstrued 
the intent of Cong:ress. 1I12 A few months later 
the Sixth Circuit joined in rejecting the 
Government position.13 The Government djd 

not apply for certiorari in either case. 
The issue was included on the List of Prime 
Issues as of November, 1974, so that further 

re1itigation can be expected on this recur
ring question that has now been before the 

courts for almost a decade. 

11Home Construction Corp. of America 
v. United States, 439 F.2d 1165, 1169 (5th 
Cir. 1971). . 

1~ovie1ab, Inc. v. United States, 
494 F.2d 693, 696, 698 (ct. Cl. 1974). 

13performance Systems, Inc. v. United 
States, 501 F.2d 1338 (6th Cir. 1974). 
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Another example involves the question 
IIwhether, where a net operation loss has 
been carried back and used in computing tax
able income as a step in determining a tax
payer's tax for an earlier year under the 

alternative method of taxing capital gains, 
the excess of the net operating loss deduc
tion over ordinary income for the earlier 
year may be carried forward to a succeeding 

Y 11 14 A d" ear. ccor lng to the Government (in 
its oral argument to the Fourth Cil'cui t in 
1974), this question has arisen in some 99 
cases involving approximately $20 000 000 
"15 ' , 
ln taxes. In 1969, the Tax Court held 
" ' ln accordance with the taxpayer's argument, 
that the excess could be carried forward. 16 

The First Circuit, characterizing the ques
tion as lIunimportantll and II seldom occurring,1I 

affirmed. 17 The question then arose in a 

14 
Mutual"As~urance Society of Virginia 

Corp. v. Commlssloner 505 F.2d 128 129 
(4th Cir. 1974).' , 

15 Id. at 138, n.21. 

L 16chartier,Rea1 Estate Co., 52 T.C. 
316 (1969), aff d per curiam 428 F 2d 474 
(1st Cir. 1970). ,. 

er, 
17 Chartier Real Estate Co. v. Commission-

428 F.2d 474 (1st Cir. 1970). 
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Washington state case decided by the district 
18 h court in early 1972. In early 1974, t e 

Ninth Circuit, noting that the issue Ilhas 
l)een consistently decided against the Govern-

19 mcmt ,II held for the taxpayer. In the same 
year, the Service carried its arguments to 

the Eighth Circuit. Conceding that the 
unanimous weight of judicial opinion was 
against its position, the Service contended 
that those cases were, as the court put it, 
IImerely ill-considered reaffirmations of an 
allegedly aberrant secondary holding in the 

. . th"· II 20 original Tax Court deC1S10n on 1S 1ssue. 
The court, noting that lI[n]one of the deci
sions is binding precedent in this court, and 

[that] several of the opinions are quite 
brief in their discussion of the issue,1I 
nevertheless rejected the Government position, 

thus becoming the third circuit to do so. 
The opinion stated: II [W]e cannot dismiss 
lightly the cumulative weight of our fellow 
judges l decisions or the divisiveness and 

18 Olympic Foundry Co. v. United States, 
72-1 USTC ~9299 (W.D. Wash. 1972), aff'd, 
493 F.2d 1247 (9th Cir. 1974). 

19 Olympic Foundry Co. v • United States, 
493 F.2d 1247 (9th Cir. 1974). 

20Foster Lumber Co. v. United States, 
500 F.2d 1230, 1232 (8th Cir. 1974), cert. 
granted, 95 S. ct. 1443 (1975). 
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administrative confusjon that a contrary con
clusion at this point might foster. II 21 

Less than three months later, the issue 
came before the Fourth Circuit. Acknow
ledging that the Tax Court and three circuits 
had rejected the Government position, the 
Fourth Circuit concluded that II from our 
analysis of the app.Licable statutes and their 
legislative history, we are constrained to 
disagree. II 22 Wi thin three months the Sixth 

Circuit had joined the Fourth in adopting 
the Government position. 23 A conflict hav

ing finally been created, the Supreme Court 
then granted the Government's petition for 
certiorari in the Eighth Circuit case. 24 

Thus, it \vill have taken more than six years 
to resolve this recurring issue that has 
already affected 99 taxpayers and tax 
liabilities of $20,000,000. 

Of course, it is possible for the 
Service to lIacquiesce ll in a decision by 
a regional court of appeals, thus giving 

21 Id. at 1232- 33. 

22 ." Mutual Assurance Society of Vir-
gln1a Corp. v. Commissioner, 505 F.2d 128 
129 (4th Cir. 1974). ' 

23 Axelrod v. Commissioner, 507 F.2d 
884 (6th Cir. 1974). 

24 United States v. Foster Lumber Co., 
95 S. ct. 1443 (1975). 
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that decision nationwide effect and putting 
an end to uncertainty and relitigation. The 
chief counsel of the Service, in the article 

quoted earlier, stated that "our general 
rule of thumb, to which of necessity excep
tions must be made, is that we will accept 
a holding made by two courts of appeals wh~;e 
there are no contra appellate decisions." 
Others have suggested that when the Service 
has lost in two circuits, this creates "an 
inertia of defeat II that will ordinarily put 
an end to litigation at that point. However, 

as the cases cited above illustrate, and as 
the general counsel conceded, exceptions do 

exist; and as the commission's survey 
indicates, these exceptions have caused con

siderable concern among attorneys. 
A second agency whose practices have 

aroused concern is the National Labor Rela

tions Board. Professor Clyde W. Summers, 
the Commission's labor law consultant, has 
pointed out that lithe Board does not consi
der itself bound by any prior decisions of 
any Court of Appeal. II For instance, Prof-

, "" ht essor Summers notes that the Board s rlg 
of control" test in applying the secondary 

boycott provisions of the Labor Act "was 

rejected in five successive Courts of 

25uretz, supra note 3, at 799. 
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Appeal ••. from 1968 onw"ard, but the Board 

continued to use that test in deciding un
fair labor practice cases, including cases 
arising in those circuit s. II 26 The Govern

ment did not seek Supreme Court review of 
any of the adverse decisions, though in 
one case a petition was filed by the employel. 

The Government's response to the employ
er's petition in that case sheds light on 
the circumstances which may lead to prolong
ed uncertainty with respect to questions of 

national law. The Board filed a memorandum, 
signed by the Solicitor General, noting that 
the Board had sought to file a petition for 
certiorari in an earlier case raising the 
same issue, but that the Solicitor General 
had refused leave to petition, "principally 

because, in his judgment, there was little 
likelihood that the Court would uphold the 
Board's position, and also because the 
decision was interlocutory since the court 
of appeals had remanded [the case] to the 
Board • • II In light of the Solicitor 
General's position in the earlier case, the 
Board did not request him to file a petition 
in the later one. However, the Board insisted 
that the later case was ripe for review. The 
Government memorandum concluded, liThe Board 

26 C. Summers, Report on Labor Law Cases 
in the Federal Appelate System 13-14 (1974). 
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believes that the decision below is erroneouS, 
that lt raises an important issue, and, accord

ingly, that this Court should grant the peti
tion for a writ of certiorari. The Solicltor 

General believes that the petition should be 
denied. 27 certiorari was denied, with t~o 
Justices dissenting. Two years later, the 
issue came before the Fourth Circuit. 28 That 

Court upheld the Boardls position, but the 
respondent did not petition for certiorari. 

An issue that has been 11tigated in six 
circuits over a period of seven years thus 

ramains unresolved. 
Another striking example involves the 

Boardls application of its IINidwest Piping" 
doctrine. The Board holds that an employer 
commits an unfair labor practice by recogniz

ing one of two unions competing for exclu-

sive representation at a time when the 
other union has filed a representation 
petition that has sufficient merit to trig
ger formal proceedings. This rule has been 

rejected by at least five circuits in a 

27Memorandum for the NLRB at 3, J.L. 
Simmons Co., Inc. v. Local 742, United 
Brotherhood of Carpenters & Joiners, 404 
U.S. 986 (1971). 

28 George Koch & Sons v. NLRB, 490 
F.2d 323 (4th Cir. 1973). 
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series of decisions from 1961 on. 29 In 

~ ,1973 ~a~e, the Board acknowledged that 
ltS declsl0n conflicted with the holdings 

~f at least.four circuits, but stated that 
we respectlvely [sic] d' _. lsagree and adhere 

to our Vlew until such time as the U.S. 

Supreme Court h as passed on the matter. 1130 

------
29 NLHB v. Inter I 1 d F:2d 411 (9th Cir. 197~ an R:s~rt, Ltd., 507 

flIed, 43 U.S.L.W. 3594)( petltlon for cert. 
(No. 1340); Suburban TranU:St·cApro 24, 1975) 
499 F.2d 78 (3d Ci) Sl orp. V. NLRB 
1089 (19'74)- NLRB r. p ' cert. c1.enied 419 U'S 
F 0d (' v. eter Paul I' •• 

.... . 700 9th Cir. 1972)' "nc:, 467 
Servlce Co. 4 9 5 F 2d ,NLRB V. MldtoWll 
NUll V. North Ele t . 6~5 (2nd Cir. 1970)' 
(6th Cir. 1961)' ~~c 0., .296 F.2d 137 ' 
F'.2d 285 (3d Ci;. 1961

v
: ~'V1ft &.Co., 294 

Packing Co. v. NLRB 0~i Ft. LoU1S Independent 
30

Kon 
''-J_ .2d 700 (7th Cir. (1961) 

142 n. 12 (1~~~5 Ho~el, 201 NLRB 139, 8 

Circuit denied e;f n appeal, the Ninth 
various court of orcement, citing the 
had reJ'ected th Bappeals decisions that . e oardls po ·t· 
J.llcluded an earlier N" tl l?1 l?n. These 
~ot referred to by thlnB 1 Clr~ul~ decision 
NUll V. Inter-lIe oard ln ltS opinion. 
F 2d 411 (9tl l? and Resorts, Ltd 507 . 1 Clr. 1974) Th • : 
has petitioned f : e 10slng union 
3594 (U or certl0rari 43 U S , .S. Apr. 24, 1975)(N' • • L.W. 
Board, in opposition to tl O. 1~4~). The 
argued that the cas . 1e petltl0n, 
review and that thee d~d not merit further 
~o seek certiorari Ulllon h~d no standing 
~ntervene in the co~~~a~se It had failed to 
ltJg. Memorandum f tl f appeals proceed
Employees, Local 50~. 1e NLRB at 2, Hotel 
Ltd., petition for tlnt~r-Island Resorts 
3594. (U.S. Apr. 24, cf~75 flIed, 43 U.S.L.W.' 
certlorari petition . )(No: 1340). The 
of this writing. was penchng at the time 
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Howeve~, the Board has not sought cert
iorari in any of the cases in which its 
position has been rejected, and the Govern

ment has consistently opposed petitions 
t ' 51 filed by other par les. 

As Professor Summers notes, the 
Labor Board may continue to relitigate an 
issue even in a circuit which has rejected 

its position. The result, he continues, 

is that lI[e]mployers and unions may be 
found guilty of violations by the Board, 
ordered to cease and desist or take affirma
tive action, even though the order is clear
ly not enforceable in th~ Court of Appeals. 
The Board's proceedings serve little purpose 
except to provoke appeals. 1132 In support 

31 See note 30', supra, and note 34, 
infra. 

32 C Sununers supra note 26, at 15. 
'at least: the Internal Reve~u~ 

In 1~66, d to be following a slmllar Servlce appeare 1 ted 
olicy. The then chief counse a~ser 

ihat IIsettlement offers may be reJect~d, 
th h they represent a reasonab e 

even ou~ of the litigating hazards involv-
assessmen [ hen] the 
ed in the specific case •• ,. w. , t d ' 
same issue is currently belng l~tlg~te a~~ 

, g to another ClrCUl , other cases, gOln "t holds the 
review by more than one clrc':ll _ 

'bility of finally settllng the ques 
i~~~~11 Uretz, supra note 3, at f:;;· th~h~:_ 
statement, however, was ma~: ~eC 742 756-
cision in Jack E. Golsen, .( • C. 
58 (l}97hO)ld~ff'~ha~4~~.~~9~~ur~O~~111~~110W 
1971, 0 lng .' f the circuit 
appellate court declslO~sdesoWr hen filing his 
, h' h a taxpayer reSl ln w lC ,. This decision repre-
Tax Court petl tl<?n. licy for the Tax Court. 
sented a change ln po 

A-150 

Pf 

of its practice, the Board argues that by 
the time the proceedings and appeal are 

completed, the Board's position may be vin
dicated by the Supreme Court. However, this 
argument loses much of its force when the 
Government does not ask the Supreme Court 
to review the adverse decisions. 

In response to a questionnaire circu
lated by the Administrative Conference, the 
general counsel of the Board stated that 
"if a circuit has ruled against the Board 

and another case presenting the same issue 
arises in that circuit, the Board will seek 
to distinguish the adverse case on its facts. 
In the rare instances where that has not been 
possible, the Board has acquiesced in the 
adverse decision. 1I However, this policy 

must be evaluated in the light of two recent 
cases. In one, the Board held that a New 

Jersey employer had committed an unfair labor 
practice notwithstanding a 1961 Third Circuit 
decision rejecting the doctrine relied upon 

by the Board. 33 The Board acknowledged that 
its finding conflicted with the 1961 case, 

33Suburban Transit Corp. v. NLRB, 499 
F.2d 78, 82 (3d Cir.), cert. denied, 419 U.S. 
1089 (1974). The case involved the Board's 
application of its Midwest Piping doctrine. 
As noted earlier, other circuits have also 
rejected the Board's rule. See text accompany
ing notes 29-31, supra. 
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in ,"hich no petition for certiorari had been 

filed. The Third Circuit adhered to its 
position, and again the Board did not seek 

certiorari. Moreover, when the losing 
union filed a petition, the Board opposed 
it, arguing that the case did "not provide 

a good factual setting" for Supreme Court 
. 34 ct· . d· d reVlew. er lorarl was enle. 

A second instance involves the provi-

sion of the National Labor Relations Act 
which excludes "agricultural laborers" from 
coverage. The Board has sought to enforce 
bargaining orders for units composed of em
ployees ,,,ho work in various operations of 
feed mills run by poultry raising corpora
tions. The Fifth Circuit held in 1969 that 
such employees ,,,ere excluded from the Act's 

35 coverage. In 1972, the Ninth Circuit 
denied enforcement of a Board order entered 

on ,,,hat the court termed II substantially 
identical facts." 36 The court stated, "If 
Congress is troubled by the reasoning in 
Strain, it is free to translate its intent 
into clearer legislation. The NLRB has not 
demonstrated that we need create a conflict 

bet\"een the Circuits on this point." The 

3~emorandum for the NLRB at 2, High
way Freight Drivers Local No. 701, v. Sub
urban Transit Corp., 419 U.S. 1089 (1974). 

35NLRB v. Strain Poultry Farms, Inc., 
405 F.2d 1025 (5th Cir. 1969). 

36NLRB v. Victor Ryckebosch, Inc., 471 
F.2d 20 (9th Cir. 1972). 
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Board persisted in its view, however, and 
in the Abbott Farms case it conducted a 

~epresentation election and issued a bargain
lng order with respect to employees of a 

feed mill in Alabama notwithstanding the 
Fifth Circuit's 1969 decision. The Fifth 
Circuit again denied enforcement , saying 
that the fact situation and the Board's 
contention ,,,ere "well nigh identical" to 

those of the 1969 case, and that the distinc-
tion urged by the Board l1faintl d· t· . y J.S J.nguJ.shes 
[the earlier decision] on its facts but not 
its principles. 11 37 The Government has not 

sought certiorari in any of these cases. 

It should be noted that in order to contest 
the Board's determination of employee cover

age, the employer must go through an election, 
decline to follO\" the bargaining order if the 
union wins, and then petition for review (or 

await the Board's petition for enforcement) 
Th· . . J.S J.s the situation even in the Fifth Cir-
cuit, although the Board's position has been 
unequivocally rejected, and it can be pre
dicted that enforcement of the bargaining 
order will be denied. 

Little information is available on the 
relitigation practices of other agencies 
but the responses to the Administrative ' 

37 
(5t .Abb?tt Farms v. NLRB, 487 F.2d 904 
Fif~hC~~. 1~~3). In a case decided by the 
concede~r~~~t 1b~ewt.tmFonths later, the Board 
adh . --..2.... arms governed, but 
Co eredNto J.ts position. HcElrath Poultry 

• v. LRB, 494 F.2d 518 (5th Cir. 1974). 
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Conference questionnaire do shed some light 
on the extent to which agencies conform 
their conduct to unfavorable court of appeals 
decisions. The question was asked, "Does 

your agency have a policy of acquiescence 
in the event of one or more adverse court 
of appeals decisions?" Seven agencies and 
departments said simply that they had no 
policy of acquiescence. This was also the 
response of the Securities and Exchange 
Commission; the general counsel then added 
that lion at least one occasion some years 

ago the Commission issued a statement that 
it did not acquiesce in a court of appeals 
decision ,yhere the Solicitor General did not 
agree that lye might seek Suprpme Court 
review. II The Judge Advocate General of the 

Air Force replied that 11 [aJs a general rule, 
the Air Force has no specific policy of 
acquiescence ,yhen more than one circuit has .... 
rendered an unfavorable decision, except, 
perhaps, in those cases ariSing in the cir
cuit in which the decision is rendered. 
Some conflicts, such as those involving 
military justice matters, are not consider
ed resolved except by the Supreme Court • 
[W]hen circumstances dictate a change in 
policy as a result of an adverse decision, 
even at the District Court level, it general
ly results more from a projected probability 
of failure of success on appeal than from 
a policy of acquiescence. 1l 

Six agencies indicated that the deci-
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sion is made on a case by case basis. These 
responses were as follows: 

579-036 0 - 75 - 21 

The [Veterans Administration] 
generally acquiesces in the 
event of one, or more, adverse 
appellate £lec1sions, but its 
policy is best described by 
saying that we \yould not ac
quiesce if the issue involved 
was of sufficient importance 
to pursue the matter further, 
or, if we felt the decision 
was wrong. 

[Comptroller of the Currency:] 
There is no policy of acqui
escence in the event of one 
or rrore adverse court of ap
peals decisions. The decis
ion whether or not to acqui
esce in an adverse court of 
appeals decision or to ap
peal to the Supreme Court, 
is made on a case-by-case 
basis. 

[Customs Service: ] Whether 
or not Customs "acquiesces" 
to an advers~ decision de
pends upon the particular fac
tors of the decision and how 
Customs feels it will affect 
our enforcement programs. 
[Federal Power Commission:] 
This agency does not have a 
policy of acquiescence in the 
event of conflicting Court of 
Appeals decisions; our 
strategy is determined on a 
case-by-case basis. 
The Department of the Army does 
not automatically acquiesce in 
adverse court of appeals deci
sions. Each decision is made 
ad hoc. The factors weighed 
include the impact of the de
C1Sl0n if applied across the 
board; the administrative 
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burden of doing so; and an eval
uation of the Army's chances 
for success should the issue 
arise again in another jurisdic
tion. 

[Bureau of Alcohol, Tobacco 
and Firearms:] Acquiescence 
depends on the importance of 
the issue and the possibility 
of it being resolved in the 
Bureau's favor by the Supreme 
Court. 

(5t should be noted, how"ever, that the Bureau 
also stated that it "will attempt to obtain 
a conflict in the circuits in order to have 
an important principle of law decided adverse
ly to it [in one circuit] resolved by the 
Supreme Court.1! 

In several of the instances where govern

ment agencies have continued to relitigate 
an issue in the face of one or more adverse 

court of appeals decisions, the Government 
did not seek certiorari in any of the cases 
which it lost. Often the agency responsible 
for enforcing the rule rejected by a court 
of appeals will urge that a petition for 
certiorari be filed, but the Solicitor 
General, who has the ultimate authority, 
will refuse to allow the agency to seek 
review. "A statistical study found that the 
Solicitor General authorized less than 
twenty percent of the certiorari petitions 
requested by executive departments; less 
than sixty percent of those requested by the 
appellate sections of the Justice Department; 

and less than sixty-five percent of those 

A-156 

requested by the regulatory agencies. 1I38 

In their responses to the Administrative 
Conference questionnaire, both the Civil 
Aeronautics Board and the Securities and 
Exchange Commission referred to instances 
in which the agencies had urged Supreme 
Court review, but could not persuade the 
Solicitor General. The most detailed account 

of differences of opinion 'vi th respect to the 
filing of certiorari petitions comes from the 
National Labor Relations Board and involves 
the Board's "right of control" test in sec
ondary boycott cases, discussed earlier. 

As the NLRB episode illustrates, the 
Solicitor General's refusal to allow a peti
tion for certiorari to be filed may be based 
upon considerations of strategy. However, 
there is also evidence that the Solicitor 
General sometimes declines to seek review 
in the United States Supreme Court because 

he believes that the burden of the Court's 
'vorkload would not justify asking the Court 
to hear the case. Erwin Griswold stated in 
the Irvine Lecture that "there are a fair 
number of cases which [the Solicitor General] 
thinks are really worthy of final appellate 

3~ote, Government Litigation in the 
Supreme Court: The Roles of the Solicitor 
General, 78 Yale L.J. 1442:-1454 ~(I969), 
citing Brigman, The Office of the Solicitor 
General (Ph.D. Dissertation-,-University of 
North Carolina, 1966). Brigman's figures 
corresponded to the estimates suggested in 
interviews with attorneys in the Solicitor 
General's office and in the offices of the 
agencies. See also Carrington, supra note 2 
at 1101. 
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review, but where he does not file because 
he knows that the pressures on the Court no\v 
are such that they probably will not be able 

1l
3g M °t to take the cases • • • oreover, 1 

has been suggested that the effect of the 
Solicitor General's concern for the Court's 
workload is probably not limited to decisions 
made in his own office; government agencies, 

aware of the Solicitor General's attitude, 
may well refrain from asking leave to seek 
Supreme Court review in all but the most 
important cases. "Members of the Office of 
the Solicitor General and the agencies' 
general counsels • • • agree • • • that 
thirty years of experience have taught the 
agencies to internalize the Solicitor General's 

t Oo to ° ,,40 standards for au horlzlng cer lorarl. 
These data suggest that to a significant 

extent relitigation by the Federal Government 
results from a lack of adequate national 
appellate ~apacity. As has been shown, the 
Government may decline to seek Supreme Court 
review of adverse decisions, even where the 
issues involved are recurring ones, because 
no conflict has yet arisen, or because the 
procedural posture is less than ideal. Liti
gation decisions of that kind are influenced 
by the knowledge that there are stringent 

39GriswOld, Rationing Justice, 60 
Corn. L. Rev. 335, 344 (1975). 

40Note , supra note 38, at 1457. 
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limits to the number of cases which the 
Supreme Court can hear. Cases which do not 
present the most urgent claims upon the 
Court's resources are justifiably put to 
one side in order that others, more press
ing, can be heard and decided. To the extent 
that such concerns are responsible for the 
Government's failure to seek review of ad
verse decisions on recurring issues, the 

problem \vould be mitigated or even" elimi
nated by the creation of a ne\v court that 
would double the national appellate capacity. 
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V. THE PERCEPTIONS OF THE "CONSUMERS" 

The Commission considered it very impor
tant to know whether, and to what extent, the 
attorneys who practice in the federal appel
late courts and look to that system for au
thoritative rulings on issues of national 
law -- the IIconsurnersll -- have encountered 
in their practice unresolved conflicts, un
settled issues, or undue delays in the resolu
tion of questions of federal law. To obtain 
broad-based answ·ers to this inquiry, the 
Commission asked its consultants to survey 
the experiences and perceptions of attorneys 
with extensive practices in four important 
areas of the law. In cooperation with the 
Administrative Conference of the United 
States, we also sought the views of the 
general counsels of the federal administra
tive agencies. The empirical data received 
indicates that such problems are encountered 
in the practice of the private attorneys and 

general counsels, albeit in widely varying de
grees in the areas of law· and agencies sampled. 

In the area of tax law, "virtually 

everyone [of the respondents] indicated that 
he had some perception of the lack of national 
law precedent." The Commission I s patent law 
consultants reported that their study con
firmed that lithe lack of uniformity in 
decisions on patent-related issues has been 
a \videspread and continuing fact of life ll 
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and "continues to be a problem." On the 

basis of the survey and their own experience, 
these consultants concluded that there is 

a clear need for a new court \vhich II could not 
only deal \vi th the actual conflicts which 

develop between circuits and within circuits 
but more importantly • • • could provide 

a monitoring function to eliminate or at least 
minimize the attitudinal aberrations with 
which we are too often now confronted." 

Among antitrust practitioners the con
sensus was "that uncertainty and inter-cir
cuit conflict do not significantly affect 
antituust cases as distinguished from other 
categories of legal controversies,1I although 
lithe responses catalogued a wide range of 

issues on which there was inter-circuit con
flict and uncertainty." Labor lawyers 11 con
sidered the uncertainty caused by the multi
court appellate system to be no serious 
practical problem." The administrative 
agency responses were varied enough to defy 
brief characterization. 

Many respondents who acknowledged the 
existence of problems found the causes to 
lie elsewhere in the system than in the 

appellate structure: in varying attitudes 
among district judges within the same cir

cuit, in inconsistent approaches by different 
panels of a single court of appeals, in 
changes in the composition and orientation 
of the Supreme Court, or even in the 
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uncertainties inherent in the various subject 

matters. And it came as no suprise that 
many who pointed to problems in the appellate 
structure nevertheless asserted that change 
in the system \vas unnecessary or undesirable. 
The opposition of many members of the bar to 
any simplification of the intricacies of com
mon law pleading is familiar history. Law
yers, like other people, become accustomed to 
working \vithin an existing system, and soon 
adjust to whatever infirmities it may have. 
Noreover, practitioners may be adept at turn
ing the infirmities of the system -- whether 
they be niceties of pleading or unresolved 

issues of federal law -- to the advantage of 
their client s in planning and litigation. 
Furthermore, many of the respondents who ul'ged 
that the present system be retained \vere de
fending it against changes not suggested or 
recommended by the Commission. This \vas es
pecially true in respect to the opposition re
corded to various models for "specialized" 
courts -- models which the Commission also re
jects. \ole note, too, that many of the prac
titioners emphasized that delay in the final 
resolution of issues is not necessarily bad 
and that a case by case adjudication in dif
ferent circuits may contribute to an appropriate 
resolution of the issue. 

The Commission gave these views serious and 
deliberate conSideration, altl,lough the focus 
of the Corrunission' s inquiry was on whether and 
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to what extent practitioners and agency counsels 
have actually encountered conflicts, unsettled 
issues, and delay in the resolution of questions 
of federal law. To the results of that par
ticular inquiry we no\v turn 0 

TAX LAW 

The Commission's consultant, Professor 
Gersham Goldstein of the University of Cincin
nati College of Law, reported that "Virtually 
everyone ~f the respondents] indicated 

that he had some perception of the lack of 
national Imv precedent in tax Imv." He 
added: "While a number of the attorneys 
pointed to specific situations where they 
have been critically affected by a circuit 
conflict, generally, the responses indicate 
a satisfaction with the present system which 
comes from years of adaptation to the unusual 
situations which are sometimes created." 

Nany of the attorneys who perceived 
problems identified them as resulting from 
factors other than the existence of a multi
court appellate system. Among those defici
encies attributed by the respondents entirely 
or in large part to the structure of the 
present appellate system, however, perhaps 
the most important are the "time lag and 
unnecessary litigation in the system." As 
to these problems Pro.fessor Goldstein reported 
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III F . t "widespread agreement. 'or lns ance, 
a Washington, D.C., attorney, while asserting 

that lI[d]espite the difficulties, the present 

IThe Committee on Tax Policy of the New 
Yorl( State Bar Association, Tax Section, in 
their Report on Complexity and the Income Tax, 
27 Tax. L. Rev. 325, 354-55 (1972), made the 
point as follow's: 

\1i th 11 courts of appeals 
deciding appeals from the Tax Court, 
it is obvious that diverse results 
may be reached by the various 
courts. Until there is a square 
conflict, it is rare that the 
Supreme Court will grant certiorari 
and decide the question. In the 
meantime, there is the incongruous 
situation that the Tax Court' will 
decide cases involving identical 
issues in different w'ays merely 
because they are appealable to 
courts of appeals which have 
reached divergent results or have 
not passed on the issue. The 
rule has been carried to the logi
cal extreme of reaching different 
decisions in cases involving the 
same issue and the same taxpayer 
for different years, merely because 
the taxpayer had changed his resi
dence and the decisions were appeal
able to different courts of appeals, 
one of which had reversed the Tax 
Court on the point in another case 
and the other of which had not 
passed on the point. As a general 
proposition it may take nine to 
ten years for a final decision to 
be reached on a particular tax 
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system is not inadequate, II nevertheless 

stated: 
There are difficulties with 

the present appellate system hand
ling the resolution of conflicts 
which arise as a result of unresolv
ed lssues in the Internal Revenue 
Code. Issues take long periods 
to be resolved and relitigation of 
similar issues creates an unneces
sary burden. 

Other attorneys were more emphatic in describ
ing hO\., the present system fosterS delay and 

relitigation. Several adverted to t,.,o parti
cular defects associated with a multi-court 
appellate system: relitigation by the 
Internal Revenue Service and conflicts between 
the Tax Court and one or more circuits. 
Professor Goldstein quotes some of the 
responses on this point. 

question. In the meantime, both 
the taxpayer and the administrator 
have been faced \vi th the frustrat
ing situation of being completely 
uncertain as to the correct rule. 
The fact that even three or four 
courts of appeals have decided the 
question the same way does not 
guarantee that a much later case 
will be decided by another circuit 
the same way. If a conflict 
develops, there is ah.,ays uncertainty 
as to how the Supreml;! Court eventually 
will decide the matter. 
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The usual time lag is inor
dinate £rom the point the issue 
£irst sur£aces until it is £inal
ly resolved. The IRS care£ully 
selects prime cases in order to 
achieve the ultimate appellate 
result that it desires. For this 
reason many pending cases are 
settled in £avor o£ the taxp~yer, 
even though the IRS has a good 
measure o£ con£idence that it 
could ,.,rin in litigation. Despite 
this, it pre£ers to select £or 
appellate revie,.,r those cases that 
are most likely to bring not 
only £avorable results to the IRS, 
but also a broad court decision 
that will lay dO\vn the direction 
that it has in mind. The present 
system is not as efficient as it 
should be. It does often involve 
excessive and unnecessary reliti
gat ion o£ the same issues or nearly 
the same issues. Delay and extra 
expenses £requently occur. [another 
Washington, D.C.,practitioner] 

* * * 
I believe that the time lag 

between the time the government 
first lays dO\vn the gauntlet in the 
Revenue Ruling and the time that 
the issue is £inally decided ad
versely to the government in at 
least three circuits is signi£icant. 
I recall when the issue o£ the pro
£essional corporations was first 
raised, the government continued 
to litigate for £our or five years 
until the issue ,.,ras £inally re
solved. The only ef£ect of their 
announced position was to deter ap 
average person £rom proceeding to' 
establish a professional corpora
tion because of "troubles with the 
IRS Il while the more adventuresome 
received all the benefits that ac-
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~rued during the periqd o£ time. 
La Miami practitionerJ 

* * * 
~J deci$ion by the Service that 

it will not £ollow a circuit court 
decision is tantamount to a guaran
tee that the same issue will be pre
sented to one or more other circuits. 
Non-institut ional litigants in other 
substantive law areas are obviously 
less motivated to litigate in the 
£ace o£ an adverse circuit court 
decision. If the Tax Court is in 
agreement with the Service, so that 
£uture appeals are likely to be £rom 
pro-government decisions, the chances 
o£ a conflict ultimately developing 
are increased and £urther doubt is 
cast upon the original pro-taxpayer 
decision. The foregoing is not 
intended to imply any criticism o£ 
the Service's litigating policy: 
rather, I think the problem is in
herent in the court structure. 
[a Los Angeles practitioner] 

* * * 
[I]t seems to me that many o£ the 

time lag problems that result from 
our present system result £rom the 
deliberate actions o£ the Service 
and the Treasury in their litiga-
ting posture and in their refusal 
either to accede to the opinions 
of one or more Circuit Courts or in 
their re£usal to go to the Congress 
in order to obtain legislative re
lie£. [a New Orleans practitioner] 

In the area of planning and advice, 
Pro£essor Goldstein distinguishes bet,.,reen the 

consequences attributable to the multi-court 
appellate system, considered in isolation, 
and those which result from the interaction 
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of the system \vith the practices of the 
Internal Revenue Service and the Tax Court. 
11 [F] ew people, 11 he \vri tes, It indicated any 

great difficulty due to the inability to 
anticipate results of courts in undecided 
circuits and tv estimate what the trend of 
the law is. It However, lithe planning area 

is complicated by factors outside the court 
system which coalesce \dth the court struc
ture to provide for planning problems. 1I Spe

cifically, the roles of the IRS and the Tax 
Court \vere cited. For instance, one lawyer, 
after describing the lack of national prece
dents as IIby no means unbearable ll and stating 

that "tax lawyers are creative and suffici
ently intelligent to form judgments providing 
their clients \vith a \vise and reasonably safe 
course of action to follmv, II acknmvledged 
nonetheless that lI[w]e feel obligated in our 
planning practice to adv1s8 clients of the 
difference of approach and varying conclu
sions among the courts of appeals. 1I Other 
attorneys were less equivocal in their des
criptions of the planning problems created 
by the lack of nationally binding precedents: 

I believe that the lack of a 
national precedent is probably most 
serious in the planning area. It 
is not uncommon for me to disregard 
a potential tax plan not\vi thstanding 
that it has been accepted or approved 
in one or more circuits because 
of the governmentls continued resis
tence to the results in the appellate 
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decisions and the kno\vledge that they 
Will litigate again in my c~rcuit. 
La Miami, Fla. practitionerJ 

* * * 
Conflicts in the Circuits also 

create planning problems. We 
frequently advise a client that if 
he proceeds in a particular manner, 
according to the precedents in one 
circuit he will get a particular 
result. We then are obligated to 
point out that, on the other hand, 
in another circuit a different 
result might obtain. Finally, in 
our circuit there may be no authority. 
[a Ne\v York practitioner] 

* * * 
My feeling is that circuit-Tax 

Court conflicts interject at 
least as much confusion into 
the tax 1mV' as circuit conflicts, 
and hence the delay and uncer
tainty in the resolution of 
circuit-Tax Court conflicts is 
unacceptable. 

A contemporary example of the 
kind of lID certainty this problem 
creates is provided by the recent 
spate of litigation involving the 
incorporation of cash method pro
prietorships. In many Situations, 
the liabilities assumed by the new 
corporation (primarily accounts 
payable) exceed the basis of the 
assets transferred to the corpora
tion when such assets include zero
basis accounts receivable. The 
Second Circuit has spared taxpayers 
the rigors of Section 357(c) in 
this situation, Bongiovanni v. 
Commissioner, 470 F.2d 921 (2nd 
Cir. 1972), but both the Tax 
Court and the Service seem deter
mined to apply this Section literally. 
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Most tax lawyers \vould 
probably agree that Bongio
vanni is a questionable inter
pretation of the statute. 
As such, it is hazardous to 
rely on it. Ho\vever, even if 
the decision seemed to repre
sent the better vie\v, I sub
mit that fe\v competent ta.x 
practitioners would advise 
their clients to rely on it, 
primarily because of the con
trary position tru<en by 
both the Tax Court and the 
Service. The result is that 
a routine, garden-variety 
business transaction, the 
incorporation of a cash basis 
business, is plagued by sig
~ificant tax uncertainties. 
La Los Angeles practitioner] 

The lack of an adequate volwne of nati
onally binding precedents may be seen even 

in situations where there is neither con
flict among circuits nor uncertainty about 
the governing rule. The reason is that a 
paucity of national decisions applying a 
rule in a wide variety of factual situations 
makes it more difficult to achieve predict
ability ruld consistency in the application 
of the rule to still other factual settings. 
The problem \vas described by a Florida 

practitioner: 

've feel that the Internal 
Revenue Service takes shameless 
advantage of the lack of II national 
lawll precedent to support defici
encies in questionable areas. 
There are so many variations 
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of factual patterns involving 
the same principles of law that 
none of u~ can feel certain that 
even a Supreme Court decision 
will be followed. For example, 
the Clay Brmvn case. We recently 
litigated a Clay Brown factual 
pattern before the Tax Court. 
It was a much stronger case 
on the facts than the Clay Brown 
case; ho\vever, the government 
insisted on litigating it. 

A nwnber of the respondents expressed 
the vie\v that the absence of nationally 
binding precedents under the existing system 

results in elements of unfairness. Professor 
Goldstein writes: 

One element of unfairness lies 
in the fact that most taxpayers 
are confined to one court of 
appeals for resolution of all 
their tax issues. Since the 
Supreme Court infrequently grants 
certio~ari in tax cases without 
clear conflicts in the circuits, 
the decision of the court of 
appeals is final. 

Specific examples were cited by practitioners, 
one of whom emphasized the unfairness to lithe 
small taxpayer who cannot afford legal coun
sel ll

: 

So long as the Internal 
Revenue Service does not feel 
bound in my circuit with the 
results of cases in one or more 
other circuits, a small tax
payer in an office audit or 
pursuant to the Unallowable 
Deductions Program will be 
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told by the Internal Revenue 
Service that he owed X dol~ars 
for some particular deductl?n 
or some particular item of In-

Those dollars of course ~:e~ery small and not signifi
cant enough to be contested. he 
This taxpayer normally pays t 
tax although the gove::nment 
full well knows that It ha~ .t 
lost the case in another ClrCUl 
and in all probab~li~y ma~ lose 
it in every circult ~n.whlch 
it is tried. I speclflcally 
have in mind a situatiOntWh~::~d 
the parent of a depend~n c 1 
who accompanied the Chl1d to 
a foreign state for purpos~s 
of having a medical operatlon 
and who lived at.a hotel n~~d 
the hospital durlng the pe 
of the operation and post?~~r~
tive period, was not pe~ml e 
to deduct the expens~s ln~urre~ 
as medical expenses ln SPlt~ 0 
a decision to the contrarY.ln 

. ·t other than the Flfth a ClrCUl . d 
Circuit. I feel const::alne t 

that it is my Vlew tha ~o say .tuations the Internal In these Sl . . 11 
Revenue Service sReclflc~. y 
drags out the per~od?f lme 
before the issue lS f1nallY

t resolved in order to collec 
the maximum amount of taxes. 
[a Miami, Fla., respondent] 

* * * 
It is certainly, it seems 

to me, self-evident t~at the 
lack of national law In t~ .r 
creates a great deal OfT~ al -
ness among taxpayers. ~s,. 
for example, in ~he 5th Clr~u1~, 
we have the Rush1ng case 'WInch 
we can use to a clear ad~antage 
but it is not available 1n 
other Circuits. We also have 
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cases more helpful to us in 
the field of debt-equity. On 
the other hand, there are various 
decisions in the 5th Circuit 
which are more negative than 
those of other Circuits and 
thus our activities are restricted, 
in comparison with other taxpayers. 
The actual fact of practice is we 
regard the 5th Circuit as the ulti
mate COUl't for most problems which 
I think is unrealistic from a 
national law standpoint. [an 
Orlando, Fla., practitioner] 

What Professor Goldstein describes as 
"a glaring example of unfairness ll is the 
treatment of shareholders in a single cor
poration who file their tax returns in 

different circuits. "A corporate trans

action should be treated similarly for all 
taxpayers, II PrOfessor Goldstein writes but 
in reality, the tax consequences of corpor
ate distributions may "face conflicting and 
inconSistent results, without any factual 
distinctions whatsoever. II One respondent 
noted: 

[AJt one time the Revenue 
Service was litigating the 
issue of whether a corporate 
spin-off of one business, fol
lowed by an amalgamation of the 
remaining bUSiness with another 
corporation, could constitute 
a tax-free reorganization. The 
Circuits were split and we had 
the issue raised by a corpora
tion located in South Carolina. 
The IRS obviously Would not 
issue a favorable advance ruling 

A-173 



'f. 

on the proposed transaction; 
and the clients asked whether we 
would be prepared to give a legal 
opinion on the tax-free nature of 
the transaction. With favorable 
opinions in th~ Fourt~ Cir?u~t, 
we had no diff~culty ~n op~n~ng 
that the transaction would be held 
in favor of the taxpayer in that 
Circuit. Neither the acquired 
corporation would be subject to 
tax nor would its shareholders. 
However, if any of its share
holders resided outside of the 
jurisdiction of the Fourth Circuit, 
the IRS could seek to get a con
trary ruling from the,contro~ling 
Circuit and subject h~m to l~a
bility. 

"A related problem," Professor Gold
stein \vri tes, II nrises when competing firms 
in a single industry receive different 
tax treatment because they are situated in 
different circuits. A Washington, D.C., 

attorney found this to be unfair:" 

Because our practice involves repre
sentation of a number of clients 
in the same industry, we frequently 
feel it is unfair where similarly 
situated clients receive different 
treatment because the court of 
appeals in their Circuit i~ ~ot 
inclined to follow the dec~s~on 
or line or reasoning of another 
Circuit. This is particularly 
bothersome on It industry" types of 
issues because the same set of 
facts and circumstw~ces generally 
surround the legal issue when it 
applies to a whole industry result
ing in unfairness, unnecessary , and 
costly litigation, and a certa~n 
amount of disrespect of the courts. 
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Professor Goldstein suggested one con
sideration which may illuminate the responses 
to the survey. II[S]everal of the practi
tioners,1t he notes, "emphasized that the 

lack of a national tax Imv creates valuable 
opportunities in both planning and litiga
tion." One stated: 

Tax planning is still possible 
ruld may even be enhanced (even if 
made more challenging) by the ability 
to choose among Circuits. Thus, 
problems and difficulties are created 
by the present system, 'but these 
problems are not overly burdensomj. 
La Washington, D.C., practitioner 

Another conunented: 

I suppose most tax practitioners 
view the lack of a national tax law 
as somewhat of an opportunity. Cer
tainly, \ve engage in forum shopping. 
[a Portland, Ore. la\Vyer] 

A third said: 

Despite the above, I am not 
inclined to consider the lack of 
"national law" as a major problem 
in my practice. A conflict some
times even presents opportunities, 
e.g., easier stipulation of facts, 
choosing the more favorable line 
of authority for planning purposes 
where the risks are acceptable, 
etc. [a Seattle, Washington prac
titioner] 

Another practitioner elaborated upon this 

point: 
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Although I can recall no tax 
case which I have handled in the 
Court of A~peals, in which there 
was a conflict with a decision 
involving the same issue in another 
circuit, I have, nevertheless, 
had a number of tax proceedings 
before the IRS, both at the Appel
late Division level and in 
dealings with the National Office ,. 
in which I was dealing with con
flicting decisions among the 
circuits. Naturally, as counsel 
for the taxpayer, I sought to take 
full advantage of the decisions 
favorable to my client. [a New 
York practitioner] 

Yet another attorney found another benefit 
in the absence of authoritative decisions: 

Very frankly, it is precisely 
that lack of an answer to so many 
questions that makes the practice 
of tax law exciting. Those rela
tively rarer instances in which 
there is a diversity of answers is 
a part of that excitement. [a 
Cleveland, Ohio practitioner] 

PATENT LAW 

The Commission's patent law consult
ants, Professor James B. Gambrell of New 
York University Lmv School and Donald R. 
Dunner, Esq., of Washington, D.C., circu
lated a questionnaire to approximately 
1,400 ft.ttorneys who had participated in 
pater,i; cases. About 240 usable responses 

were received. Analysis of the responses 
showed that lIby far the major problem is 

the circuit conflicts due to differences 

A-176 

in the application of the law. II Some 48 per
cent of the respondents indicated IIthat this 
was a cause of considerable impact on dis
putes involving patent-related issues. II 
Differences in interpretation of law were 
identified as a problem by 28 percent. 
Analysis of the data suggested that IImost 
of the problem lies in the intra- and inter
circuit conflicts which arise by virtue of 
the differences in applying the law to the 
facts in particular cases before the court.1I 
Moreover, lIdirectly attributable tl to differ
ences in the interpretation and application 
of the law are IIforum disputes and the 

extensive forum shopping that goes on. 1I 

Summarizing some of the particulars of the 
survey, Professor Gambrell and Mr. Dunner 
found it lIreasonably clear ll that 

the individual lawyers responding 
to the questionnaire were quite 
concerned about the circuit con
flicts due to differences in the 
application of law to facts in 
patent-related proceedings and 
the consequences that this and 
other problems generated in the 
area of forum disputes, expense 
and, to a slightly lesser degree, 
their ability to advise clients, 
delays in adjudication and quality 
of adjudication. It is also clear 
that this concern is fairly uni
form as between corporate and pri
vately employed lawyers, although 
the concerns were not uniformly 
held by respondents in all circuits. 
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In a letter to the Commission, Profes
sor Gambrell and Mr. Dunner, drawing upon 
their own experience as well as the responses 
to the survey, elaborated on the seriousness 
of the problems and the urgency of the need 

for change. 

Our collective experience over the 
20 years or so each of us has been 
active in the field led us to 
believe that the lack of uniformity 
in decisions on patent-related 
issues has been a widespread and 
continuing fact of life. This 
study merely confirms our judgment 
that it has been and continues to 
be a problem. The inevitable con
sequence of this fact is that 
patent owners and alleged j~fringers 
spend inordinate amounts of time, 
effort and money jockeying for a 
post position in the right court 
for the right issues. Nowhere is 
the quest more vigorously pursued 
than for the right forum to rule 
on validity. Patentees now scram
ble to get into the 5th, 6th and 7th 
circuits since the courts there are 
not inhospitable to patents whereas 
infringers scramble to get anywhere 
but in these circuits. Such forum 
shopping not only increases liti
gation costs inordinately and 
decreases one's ability to advise 
clients, it demeans the entire 
judicial process and the patent sys
tem as well. 

* * * 
It is our view that the principal 
cause of circuit-to-circuit devia
tions in the patent field stems 
from a lack of guidance and monitor
ing by a single court whose judgments 
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are nationally binding. True, the 
Supreme Court technically fills 
this role but in practice it has 
not and, indeed, it cannot. The few 
decisions it renders in critical 
patent law areas, e.g., obviousness, 
have done little to provide the cir"
cuit courts with meaningful guidance~ 
The Supreme Court is just too busy to 
perform anything even resembling a 
monitoring function on patent-related 
issues •••• 

Since it is clear that the 
Supreme Court will not be able to 
fill this void, we believe the 
next best solution resides in 
the creation of a national court 
such as recently has been suggested 
by former Solicitor General Erwin 
Griswold. If such a court were 
to be given statutory authority 
to review a meaningful 
number of patent cases each year, 
it could not only deal with the 
actual conflicts which develop 
between circuits and within cir
cuits but more importantly it 
could provide a monitoring func
tion to eliminate or at least 
minimize the attitudinal aberra
tions with which we are too often 
now confronted. 

Professor Gambrell and Mr. Dunner empha
sized that if the new court is to perform 
the monitoring function adequately, the court 
Itmust be p~epared to handle a significant 
number of patent-related cases in the vari
ous areas of uncertainty, such as obvious
ness and the like. 1I 
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ANTITRUST LAW 

The survey of antitrust practitioners 
conducted by Professor Louis B. Sch\vartz 
of the University of Pennsylvania Lmv School 

llfocused on the existence and extent of a 
substantial problem of legal uncertainty 
or inter-circuit conflict in the antitrust 
field, rather than on the merits of a par
ticular solution to such problems where 
they exist." Professor Schwartz found a 
"consensus that uncertainty and inter-cir
cuit conflict do not significantly affect 
antitrust cases as distinguished from other 
categories of legal controversies." Never
theless, "the responses catalogued a wide 
range of issues on which there was inter

circuit conflict and uncertainty." Among 

them 'vere: 
the line of demarcation between 
interstate and local commerce; 
necessity of proving a relevant 
market in cases of attempt to 
monopolize; measure of ~amage~ in 
Robinson-Patman price dlscrlmlna
tion cases; availability in a 
price discrimination case o~ ~he 
defense of 'meeting' competltlon, 
\vhere defendant discriminated 
'aggressively,' i.e. to tak~ a 
customer a\vay from a competl tor 
rather than to hold an existing 
customer' the handling of class 

, I t b . actions; 'standing 0 rlng. 
treble damage actions; and crl
teria for measuring the award of 
attorneys I fees. 

Professor Schwartz found that, given these 

uncertainties, "[i]t was the more remark-
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able" that the practitioners as a group re
vealed themselves unreceptive to "proposals 
for a new court." He also reported however , , 
that the It [0 ]Pposition to restructuring the 
appellate system did not stem from any 

belief that the antitrust law is not char
acterized by uncertainties and conflicts 
among the circuits. It And it was clear that 
the contemplated restructuring 'vhich WdS 

opposed was not necessarily the same as that 
proposed by the Commission. 

LABOR LAW 

The survey of labor law practitioners 
was conducted by Professor Clyde W. Summers 
of Yale Law School. He reports: 

The Problem of Uncertainty 

The labor lawyers who responded 
to the inquiries, and 'vho were inter
viewed, both union and management, 
with few exceptions considered the 
uncertainty caused by the multi
court appellate system to be no 
serious practical problem. Many 
expressed the view that concern with 
conflicts between the circuits was 
misplaced because conflicts were 
infrequent and \vere usually quickly 
resolved. All recognized that the 
appellate system created uncer
tainties, but most also declared 
that the problems were infrequent. 
Some lawyers stated that clients 
were at times disturbed by the lack 
of ans\vers, afraid of the risks, 
angered by unexpected outcomes, and 
bothered by the costs of appeal. 
The majority, however, indicated 
that the clients were not particularly 
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bothered by uncertainty, b~cause 
they had come to accept it as 
inevitable in labor la\Y. 

• • • [TJhe dominant and recur
rent theme was that the uncertainties 
in the law caused by the multi-court 
appellate system were inconsequential 
compared ,.;i th uncertainties from other 
sources. 

There is much greater uncer
tainty at the district court level, 
both as to the legal rules which 
\vill be applied and the ,yay the 
facts will be evaluated. There is 
also great uncertainty as to how 
the Board ,yill decide a case, for 
its legal rules are not always 
clear and are constantly changing. 
In addition, the Board· s decisions 
may not be internally consistent. 
A number of lawyers expressed the 
belief that the outcome of a 
case often depended on which Board 
members sat on the panel with the 
application of the la'oy changing as 
the members of the paneJ changed. 

Furthermore, there is a source 
of uncertainty in the Courts of 
Appeal \yhich has no relation to 
the multi-court character of the 
system. Appellate review of both 
district court and Board decisions 
often involves evaluation of the 
facts, so that even though the 
legal rule is certain, the outcome 
is not. Here, as with the Board, 
many lawyers feel that the outcome 
often depends on the panel of judges 
drawn to hear the case. 

The Problem of Lack of Uniformi..iY: 

National unions and emplnyers 
doing business in more than one 
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circuit are, of course confronted 
fro~ ~ime ~o time with'conflicting 
dec1s1ons 1n the Courts of Appeal. 
B';lt.they.aPJ?arentl:y have relatively 
11it~e d1ff1culty 1n adjusting their 
affa~rs to accommodate the legal rule 
appl1cable to the particular loca
tion. • •• The one potential danger 
and labor lawyers seem to count it ' 
inconsequential in practical terms 
is that because of appellate forum' 
shopping, the Board· s decision ,viII 
be reviewed in another circuit which 
has a different rule. 

The lawyers· responses make 
clear. that from their viewpoint 
confl1cts between the circuits 
are infrequent and the problems 
are insubstantial and transitory. 
In the lawyers· View, when con
flicts do arise they are resolved 
with reasonable promptness by the 
Supreme Court, and labor lawyers 
experienced in Supreme Court liti
gation confirm the view that if a 
conflict exists, the Court will 
generally grant certiorari. Only 
a small minority of lawyers 

.responding to the inquiries and inter
views considered the problem of lack 
of unifol1mity because of conflicts 
in the circuits substantial. 

Even though there is no con
flict between the circuits as 
to the legal rule to be applied, 
there may be lack of uniformity 
because of different attitudes 
or predispositions of various 
circuits toward labor law cases. 
Some circuits acquil~e from -I- ":'me to time 
the reputation of favoring unions of 
being skeptical of the Board·s exPertise 
or of upholding findings and remedies ' 
of racial discrimination. • • • 
Lack of uniformity from this source 
creates more prevalent and serious 
problems than conflicting decisions as 
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to legal rules •••• [I]t can
not be corrected by Supreme 
Court revie\v. Labor lawyers 
are in disagreement as to how 
much difference there is bet\veen 
the circuits in this regard, 
though there seems to be a con
sensus that the differences are 
not as great as ten or twenty 
years ago. This is believed to 
be due at least in part, to the 
increa~e in the number of judges 
and the appointment of new judges. 

Even though lack of' uniformity 
causes fewer practical problems 
than lack of certainty, it gener
ates much sharper criticism of the 
legal process. Lmvyers and clients 
alike are \villing to accept the 
fact that the lmv is uncertain and 
that outcomes cannot be predicted 
because the legal rule is unsettled 
or the facts undetermined. But 
they have difficulty accepting the 
fact that the outcome depends on 
where the case is heard or who 
hears it. They are not troubled 
by state law differing from state 
to state but they are troubled by 
federal law differing from circuit 
to circuit. Though the practical 
problems created may be the s~e, 
differences in state law are v1ewed 
as unfortunate, while differences 
in federal are vie\ved as unseemly 
or unfair. The greatest sense of 
unfairness arises, however, when the 
differences are due to the identity 
of the judges deciding the case, 
for this is seen as violating the 
Rule of Law. But it is this lat
ter source of differences in out
come which is most common and 
pervasive, and it is not related 
to the multi-court character of the 
federal appellate system. 
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Encouragement and Discouragement 
of Appeals 

When one Court of Appeals 
rules on an issue, this may pro
voke appeals in other circuits 
for the purpose of obtaining a 
conflict and review by the Supreme 
Court. Lawyers for national 
unions and employers associations 
alike engage in this practice, 
often keeping \vatch .for or even 
searching out cases in the dis
trict courts or in the Board 
which will be good vehicles for 
such appeals. In some instances, 
several cases in diff'erent 
circuits will be appealed con
currently with the expectation 
of creating a conflict between 
the circuits and petitioning 
for certiorari. 

Whether this practice, which 
involves a very small number of' 
cases, actually increases the work 
load of the Courts of Appeal is 
not at all clear. If the issue 
is important enough and the result 
is uncertain enough to provoke 
such action, then it will not be 
settled without decisions by other 
Courts of Appeal in any event. 
The number of appeals may be as 
great, though spread over a longer 
time. Indeed, deliberate testing 
in different circuits may reduce 
the number of appeals because the 
interest group which has lost in 
the first case will normally 
appeal in those circuits believed 
most likely to rule in its favor. 
The conflict between the circuits 
is thereby likely to appear earlier 
and the issue will get resolved 
more quickly. 

A decision in one circuit, 
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however, may also discourage 
ap~eals in other circuits •••• 
[HJany labor lawyers give con
siderable weight to decisions 
in other circuits and feel an 
unfavorable decision in another 
circuit is a serious handicap 
to success on appeal. 

Proliferation of appeals is 
a problem only to the extent 
that decisions in more than 
one circuit are necessary to 
settle a legal issue. In 
theory, decisions in all eleven 
circuits would be required, 
but in labor law this is not 
the case. Many issues are in 
fact settled by a single appel
late decision, and very few 
require more than three decisions. 
The number of additional appeals 
required to settle issues in a 
multi-court system, as compared 
with a single court system, is 
difficult to estimate but in 
labor law they probably account 
for less than two percent of the 
labor case load of the Courts of 
Appeal. 

Lawyers and 18\v teachers 
responding to the inquiries 
emphasj_zed that the value 
of having two or more courts 
consider a legal issue was far 
greater than any of the costs 
involved. In their view, the 
difficult issues which lead 
to multiple appeals are often 
complex, their implications are 
often far-reaching, and they are 
often permeated with difficult pol
icy choices. Different judges 
bring different backgrounds, dif
ferent perspectives, and different 
value structures. Consideration 
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of these issues by different 
courts ensures that a wide 
rauge of ideas and policies 
are fully forwarded, anaJyzed 
aad evalua-;:,ed before they are 
finally accepted or discarued 

In summary, both the law
yers and the academics view"ed 
the ability to appeal the same 
legal issue to different Courts 
of Appeal as a strength of the 
federal appellate system, not 
a weakness. The burden of 
multiple consideration was far 
outweighed by the benefit of 
complete consideration. 

The Jne area of labor law 
where lawyers -Deli eve there are 
identifiable differences between 
the circuits is in the inter
pretation and application of 
Title VII of the Civil Rights 
Act. Lawyers for plaintiffs 
and employers share the belief 
that the Fifth Circuit is more 
willing to find discrimination 
and provide more substantial 
remedies than most other cir
cuits. The Second Circuit, 
it is said, is a favorable forum 
for racial minorities but not 
for women. The attitudes of 
the court of appeals is generally 
reflected at the district court 
level, at least in part, but 
the choice of the trial judge 
still is of major importance. 

The ability to choose a 
forum, particularly an appel
late forum, is limited in the 
Title VII cases. The venue 
provisions permit suit to be 
brought \vhere the plaintiff 
was employed, where the discrimi
nation took place, or at the 
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employer's principal place of 
bnsiness. In cases involving 
single employees or small em
ployers, there may be no choice 
of forum. Only in class actions 
against multi-plant employers 
for general discriminatory 
practices is there ability to 
choose the circuit in which to 
bring the action. The advice 
may then be influenced as much 
by circuits' willingness to 
entertain class actions as by 
its handling of Title VII cases. 

THE ADMINISTRATIVE A~JCIES 

Working under the aegis of the Adminis
trative Conference of the United States, our 
consultants, Professor David P. Currie of 
the University of Chicago Law School and 

Professor Frank 1. Goodman of the University 
of Pennsylvania Law School, sought to learn 
the experiences both of the independent regu
latory agencies and of departments within 

the Executive Branch. The general counsels 
of these agencies were asked to respond to a 
questionnaire which includ.ed, among others, 
inquiries about the agencies' experiences 
with inter-circuit conflicts and forum shop
ping. 

We turn first to inter-circuit con-
flicts. The question was put as follows: 

4. In the last five years, 
have there been conflicts of 
decision among the circuits 
in litigation to which your 
agency \vas a party? Can you 
estimate the number of cases 
or the number of principles 
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of law involved? Where inter
circuit conflict arose, how 
frequently and how promptly 
were they resolved by the U.S. 
Supreme Court? Does your agency 
have a policy of acquiescence in 
the event of one or more adverse 
court of appeals decisions? 
Please describe that policy. In 
what ways has the existence or 
potentiality of inter-circuit 
conflict affected, for better or 
worse, the quality or efficiency 
of the agency's operation? 

The responses to this question were varied. 
Seven agencies reported that there had been 
no instances of inter-circuit conflict in 
the past five years. One of these w-as the 
Interstate Commerce Commission, which noted 
that it has only a small amount of litiga
tion in the courts of appeals, since most of 
its litigation was in the district courts 
w"ith direct appeal to the United States 
Supreme Court. (The direct-appeal provi
sion has now been eliminated by Congress.) 
The other six agencies w"ere the Atomic 
Energy Commission, the Consumer Product 
Safety Commission, the Department of the 
Treasury, the Defense Supply Agency, the 
Federal Railroad Administration, and the 
Federal Home Loan Bank Board. The Home Loan 
Bank Board pointed out that it has uniformly 
prevailed in litigation. The General Coun
sel of the Atomic Energy Commission com
mented that lithe Commission has been a party 

to only one signlficant regulatory review 
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case with an adverse court of appeals deci
sion in recent years,1I and added, lI[tJhus 
far, at least, the 'potentiality of inter
circuit conflict' has not had any effect on 
'the quality or efficiency of the agency's 

operation. ' II 
Three agencies each reported one con

flict. The Acting Chief Counsel of the 
National Highway Traffic Safety Administra

tion wrote: 
Cases challenging the promul

gation of Federal motor vehicle 
safety standards have been decided 
in the 6th, 7th and District of 
Columbia Circuits. The 7th Circuit 
and the D.C. Circuit have held that 
the correct test for judicial review 
is the arbitrary and capricious test. 
The 6th Circuit, h0\1ever, has held 
that the sUbstantial evidence test is 
the correct standard of review. 
The issue is no;.1 before the 9th 
Circuit. NHTSA feels the 6th Cir
cuit is incorrect but has not 
sought certiorari in the Supreme 
Court because the decision was 
favorable to NHTSA's substantive 
mission. The Supreme Court has 
not addressed the issue. 
The following report came from the Vet-

erans Administration: 
In the last five years, the 

only conflict, at the courts of 
appeals level, in which this 
agency was involved, concerned 
the interpretation of 38 U.S.C 
211(a) ••• The District of 
Columbia Circuit, as opposed to 
all others, held that a IItermin
ation ll of a benefit or award was 
not a IIclaim ll within the meaning 
of that word, which was the word 
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used in the statute at that 
time. It was held, therefore, 
that a termination action was 
subject to judicial review. 
The conflict was resolved how
ever, by the Congress, not the 
Supreme Court. . • • Based upon 
the one iutercircuit conflict • 
it is our judgment that the 
efficiency of the agency's opera
tion was adversel~ affected. 
Congress agreed a~d amended the 
law to resolve the matter. 

A third agency, the United States Customs 
Service, noted that the one conflict II was 
promptly settled by the Supreme Court.1I 

Five agencies indicated that a fe\1 con
flicts had arisen, but added that these had 
had little or no effect on the quality or 
efficiency of the agency's operations. 
Responses of that tenor came from the 
National Labor Relations Board, the Federal 
Aviation Administration, the Department of 
the Army, the General Services Administra

tion, and the Securities and Exchange Com
mission. The NLRB reported: 

Since July 1, 1972, there 
have been about 9 cases involv
ing the National Labor Relations 
Board which presented a conflict 
of decisions among the circuits. 
In 6 cases petitions for certior
ari were filed (5 by the Board 
and 1 by the intervenor), and 
the Supreme Court granted 5 of the 
petitions and denied 1 (a Board 
petition). In the remaining 3 
cases, the Board decided not to 
seek certiorari, but rather to 
await better vehicles for 
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presenting the issue involved 
to the Supreme Court. 

The existence of intercir
cuit conflicts has not adversely 
affected the quality or suffici
ency of the Board's operations. 
Whenever such conflicts have 
existed, the Board has generally 
promptly petitioned for, and . 
obtained, Supreme Court resolutlon 
of the conflict. 

The Federal Aviation Administration did not 
specify the number of cOtiflicts, but noted 
that they had arisen in tort decisions 
involving the question of Air Traffic Control 
responsibility. None went to the Supreme 
Court for resolution. The Department of the 
Army, though reporting that "[t]he effect 
of the potential for circuit conflicts has 
been minimal on the efficiency of" the 
agency's operations, also indicated that 
SQme of the conflicts may have had a sig
nificant impact on its adversaries and on 

the courts: 
Conflicts of circuits on 

approximately nine points of 
law have developed in the last 
five years. Four have been 
resolved and five are still 
open questions. Several have 
involved potential for great 
numbers of cases and substan
tial monetary amounts. See 
Cass v. United States, 
U.S. , 42 U.S.L.W. 4799. 
Approximately 25-30 cases were 
involved in these eight con
flicts. The conflicts, where 
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"importan\;" in terms of deter
mining ent:5tlement to a cause 
of action or right to relief, 
have been promptly resolved. 
Where the conflict is "unimpor
tant", i. e., whether a particu
lar Act is jurisdictional, when 
other bases for jurisdiction can 
be found to exist, the resolution 
is not so swift. 

The Securities and Exchange Commission also 
pointed to possible effects not .directly 
involving the agency's own litigation: 

During the last five years 
thp.re have been relatively few 
conflicts among the circuits in 
litigation in which the Commis
sion was a party or in which it 
participated, amicus curiae. We 
are now urging the Solicitor 
General to file a brief, amicus 
curiae, in support of a petition 
for a writ of certiorari in one 
of our enforcement cases where 
there is a conflict among the cir
cuits. Also in two cases insti
tuted by private litigants, where 
there are conflicts among the cir
cuits, we are proposing to support 
petitions for writs of certiorari. 

Generally, the conflicts between 
the circuits have not affected 
the quality of the Commission's 
operations. In those circuits, 
however, which impose a higher 
standard for proof of fraud than 
others (i.e., a reckless disre
gard for the truth, as opposed to 
negligence), there may be a lesser 
degree of investor protection than 
in other circuits. 

Two other agencies indicated that as 
Inany as ten conflicts had developed during 

A-193 



the preceding five years, but the responses 
did not indicate whether these conflicts 
had had any appreciable effect on the opera
tions of the agency. These were the Federal 
Highw"ay Administration, which reported 
approximately ten conflict cases during the 
period in question, and the Civil Aeronau
tics Board. The CAB response is of particu
lar interest: 

In the past five years, four 
courts of appeals have split on 
essentially the same legal issues, 
two of the courts agreeing with 
the Board's theory, and two re
jecting it. Contrast Ozark Air 
Lines v. C.A.B., 441 F.2d 893 
(C.A. 8, 1971), and Texas Inter
national Airlines v. C.A.B., 458 
F.2d 782 (C.A.D.C.: 1971)~ with 
Allegheny Airlines v. C.A.B., 
465 F.2d 778 (C.A. 4, 1972), and 
Hughes Air Corp. v. C.A.B., 482 
F.2d 14~C.A. 9,-1973). 
~lile the Board requested the 
Solicitor General to seek cer
tiorari in the latter two cases, 
he decided against doing so. 
His decision rested on the view 
that the $8 million cost to the 
government resulting from the 
two adverse decisions did not 
warrant Supreme Court considera
tion and that the inter-circuit 
conflict would be unlikely to 
create future difficulties because 
the cases were more or less sui 
$eneris. The most notable --
lnstance of conflict came more 
than five years ago in American 
Airlines v. C.A.B., 365 F.2d 
939 (C.A.D.C., 1966) and Pan 
American World Airwa s v.-C:A.B., 
380 F.2d 770 C.A. 2, 1967 • 
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The issue ill ~")oth cases was 
identical and of fu.ndamental 
itnp(Jrtanc~. Wh<::'tJ the Second 
Circuit's decision in the 
second case went against the 
Board, certiorari was sought 
and granted. The Supreme 
Court split evenly, however, 
and the conflict thus remained 
unresolved (391 U.S. 461 (1969)). 
It was then quickly resolved by 
Congress which amended the 
statute so as, in effect, to 
overrule the Second Circuit. 

A larger number of conflicts was reported 
by three agencies. The Small Business 
Administration estimated that approximately 

25 cases over the five-year period involved 
conflicts of decision among the circuits. 
The agency added: "The Supreme Court has 
resolved such instances of conflict, alth\Jugh 
resolution has been slO\"r." The Federal Power 
Commission reported that during the preceding 
five years "we have been involved in ten to 
fifteen situations in which we believed that 
an adverse Court of Appeals decision con
flicted with the holdings of other circuits 
or the Supreme Cvurt in prior cases. In a 
majority of these cases, the conflict was 
resolved by the Supreme Court." Neither 
the SBA nor the FPC adverted to possible 
adverse effects of these conflicts. The 
Comptroller of the Currency, noting that 
inter-circuit conflicts "are not typical 
of litigation in which our agency is 

involved," estimated that the number of 
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such cases during the past five years is 
"probably no greater than 15." The exis
tence or potentiality of conflict 'vas 
found to have no effect on the quality or 
efficiency of the agency's operation. 

Four agenci.es expressed varying 
degrees of concern about the effect of 
inter-circuit conflicts. These were the 
Department of the Air Force, the Depart
ment of the Navy, the Environmental Pro
tection Agency, and the Bureau of Alcohol, 
Tobacco and Firearms. Although the Air 
Force did not specify the number of con
flicts, the department referred to "the 
present conflict of decisions involving 
the applicability of the O'Callahan issue 
to off-base drug-related offenses"; and 
to a conflict, recently resolved by the 
United States Supreme Court, involving 
Articles 133 and 134 or the Uniform Code 

of Military Justice. The Judge Advocate 
General then added: 

Insofar as the effect of 
inter-circuit conflict on the 
efficiency of the agency, it 
can be stated that a signi
ficant adverse impact on the 
administration of military 
justice is evident in those 
circuits in which pre-court
martial intervention by a 
Federal Court is permitted. 
We have also encountered diffi
culties in the administration 
of the conscientious objector 
program as a result of inter
circuit conflict. In other 
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areas of military administra
tion, inter-circuit conflict 
has little, if any, impact. 

For the Navy, the Judge Advocate General 
reported: 

In the past 5 years, there 
have been no conflicts by the 
courts of appeal where the 
Department of the Navy was a 
party in contract litigation. 
However, in all other areas 
of litigation many (involving 
approximately 10-15 issues 
annually) have occurred. Of 
these, only one or two a year are 
resolved by the Supreme Court. 
• • • The existence of inter
circuit conflict has affected 
the Department of the Navy's 
operation, ~., in certain 
circuits it has been decreed 
that Reserves have a right to 
'vear wigs during active-duty 
+raining, whereas other circuits 
have said they have no such 
right; also, the right to mili
tary lawYer counsel at a sum
mary court-martial has been at 
variance within the several 
circuits. Thes~ conflicting 
holdings have caused variances 
in Navy operations from circuit 
to circuit. 

The Bureau of Alcohol, Tobacco and Pirearms 
emphasized that "[a] conflict among the cir
cuits prevents the uniform and consistent 
administration of the laws which the BU1~eau 
is charged with enforcing." The Bureau 
reported: 

We have had approximately 5 
principles of law in conflict 
among the circuits which 'vere 
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ultimately resolved by the 
Supreme Court \vi thin the last 
five years. These were Colon
nade Catering Corp. v. United 
States, 397 U.S. 72 (1970); 
United States v. U. S. Coin 
and Currency, 401 U.S. 715 
(1971); Bass v. United States, 
404 U.S. 336 (1971); United 
States v. Biswell, 406 U.S. 
311 (1972); and Huddleston v. 
United States, U.S~ 

, decided March 26, 
~1~9~7~4-.--A~lthough all of these 
cases arose in a criminal or 
forfeiture context they also 
relate to administrative 
action which can be taken 
against a licensee or permit
tee. These conflicts took 
between two to four years to be 
resolved. 

A conflict in the circuits 
prevents the uniform and con
sistent administration of the 
laws which the Bureau is 
charged with enforcing. For 
example, the Ninth Circuit in 
United States v. Hoctor, 487 
F.2d 270 (9th Gir. 1973), held 
that a defendant who had pleaded 
guilty to a felony and subse
quently had his conviction ex
punged pursuant to Washington 
law was not a person under dis
abilities under 18 U.S.C. §842(i), 
(transporting or receiving explo
sives in interstate or foreign 
commerce, after having been con
victed of a felony). It is the 
Bureau's position that the Fed
eral statutes in their relief 
and pardon provisions contain the 
exclusive method by which Congress 
intended Federal firearms and 
explosives disabilities to be 
removed. Thus, we do not issue 
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licenses or permits to persons who 
have been convicted of felonies 
under the firearms and explosives 
statutes (such persons not entitled 
to licenses or permits under these 
laws) who have had their convictions 
expunged. The issue is in litigation 
in District Courts of two other 
circuits and we hope to have the 
issue ultimately decided by the 
Supreme Court. 

Finally, attorneys for the Environmental Pro
tection Agency, interviewed by Professors 
Currie and Goodman, expressed concern about 
the uncertainty engendered by conflicting 
court of appeals decisions on the basic pro
cedures the agency must follow in passing 
upon state implementation plans. 

We turn next to forum shopping and the 
responses to the following question: 

5. To what extent, if any, 
has forum-shopping been practiced 
either by the agency or by advers~ 
parties, in litigation involving 
the agency? Can you indicate in 
general the reasons for this prac
tice - e.g., the existence of 
actual inter-circuit conflicts, 
the desire to create a conflict in 
order to obtain ultimate Supreme 
Court resolution, the belief that 
judges in one circuit are generally 
more sympathetic (or unsympathetic) 
to the agency than the judges in 
other circuits, etc.? Please des
cribe the impact, if any, of forum
shopping upon the quality or 
efficiency of the agency's operation. 

Again, the agencies' responses were varied. 

Seven of the agencies stated that there was 
no forum shopping of which they were aware. 
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These agencies were the Coast Guard, the 
Consumer Product Safety Commission, the 
Customs Service, the Federal Highway Admin
istration, the Federal Railroad Administra
tion, the Department of the Treasury, and 
the Veterans Administration. ~vo of the 
respondents within this category attempted 
to explain the absence of forum shopping. 
The Chief Counsel of the Federal Railroad 

Administration stated: 
All but one of the statutes 

which this office is normally 
charged with enforcing lim~t 
jurisdiction to the ?Ourt.1n the 
locality where the v101at10ns 
shall have been committed. That 
one exception is the Accident 
Reports Act, 45 U.S.C. 38-43, as 
amended. The sole court with 
jurisdiction is the District . 
Court of the District of Columb1a. 
(45 U.S.C. 38 and 39). Thus, 
forum shopping is all but impos
sible. 

Similarly, the Assistant General Counsel of 

the Customs Office commented: 
To our knowledge, no forum

shopping has ever been practiced 
by the Customs Service or by 
adverse parties in litigation 
involving Customs. This is due 
to the fact that Customs cases 
must be brought in the district 
where they arise. 
Several of the agencies noted that their 

adversaries tended to file appeals in the 
Court of Appeals for the District of Columbia 
Circuit. However, there was a difference of 
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op1n10n among the respondents as to whether 
this fact indicated that the appellants 
were engaging in forum shopping. The Atomic 
Energy Commission merely reported data 
about where appeals from its decisions had 
been filed in recent years: 

There is a limited body of 
experience upon which to base a 
response to the question about 
for~ shoppin~. Venue in direct 
reV1ew cases 1S in either the 
petitioner's circuit or the D.C. 
Circuit, at the petitioner's 
option. 28 U.S.C. §2343. Dur
ing the last three fiscal years, 
nineteen direct review cases 
involving the AEC were filed in 
the District of Columbia Circuit, 
compared to a total of eight in 
all the other circuits. 

Tbe Federal Power Commission expressed an 
unwillingness to comment on the meaning of 
a similar phenomenon: 

[TJhe overwhelming majority of 
our appeals are filed in the 
U. S. Court of Appeals for the 
District of Columbia Circuit. 
It would be presumptuous of me, 
ho\vever, to conclude that this 
is a manifestation of IIforum 
shopping. II 

The Office of the Comptroller of the Currency 
felt that the incidence of appeals in the 
D. C. Circuit did indicate forwll shopping: 

It is our opinion that 
forum-shopping, when practiced, 
results from either the desire 
of the parties to employ a 
IIname ll law firm located in 
Washington, D. C., or the belief 
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that the judges in the United 
states District Court for the 
District of columbia, and the 
United states Court of Appeals 
for this circuit, are tougher 
on federal agencies than are 
the courts in the other dist
ricts and circuits. 

The Civil Aeronautics Board, after explain
ing that the "Board does not initiate pro

ceedings in the courts of appeals and thus 

there would be no opportunity for forum 
shopping by the Board even if it were dis
posed to engage in the practice, II continued 
by noting that II forum shopping by those challeng-

ing Board action has been minimal, a conclu

sion demonstrated by the fact that the 
majority of such cases have been in the 
D. C. Circuit. 1I However, the General Coun

sel described lIa number of cases which 

involved forum shopping
ll

: 

In Eastern Air Lines, et 
ale v. C.A.B., 354 F.2d 507-
(C.A~D.C., 1965), there was 
an attack in tIle D. C. Cir-
cuit on a Board determination 
as to the course it would fol
low in carrying out a remand 
by the First Circuit. While 
the course of action selected 
by the Board \V·ant further than 
the First Circuit required, it 
was plain that that court would 
have viewed it as permissible 
had a direct attack on it been 
made there. Northeast Airlines 
v. C.A.B., 345 F.2d 488, 490 
TC.A. 1, 1965). It was thus 
that the petition for review 
was filed in the D. C. Circuit. 
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The Board moved in the 1 tt 
court to dismiss or tl~n:fe~r 
the case to the First Circuit 
The.court ordered transfer • 
notJ.ng that this "would b ' 
s?nant \yi th the general C~n con-
s~onal.p~rpose [in 28 u.s.c~r~~12] 
o avoldlng forum conflicts 
forum shopping II (354 F 2d and • at 511). 

. Another case of forum sho 
plng will be found in Trail p
of Ne\y England v. C A B ways ~ 
926(C.A. 1, 19(9) • • ., 41~ If. 2d 
tioner h d • The petl-a not been a party t 
~he Board proceeding, though 0 
~ts parent, Transcontinental 

us System, had been a part 
The s~bsidiary filed first ~. 
the Flrst Circuit while th ln 
p~ren~ filed later in the ~ifth 
Clrcu1t (where it had met with 
only.partial success in an 
~arller) case involving similar 
1ss~es. The First Circuit was 
~bv10~sly the preferred one and 
the F1fth Circuit filing by th 
parent was just as ob· 1 e 
P

r t t· V10US y 
o.e~ lve. The parentis 

¥et1t10n.was later transferred 
o the F1rst Circuit where it 

w~s.con~olidated with the sub
sldlary.s. In its decision on 
the mer1ts, the First Circuit 
noted, "for compilers of 
statistics, [that] this is a 
~l;a;lIcase ?f forum shopping 
IIf t*,*add1ng that this 

ac * we not ·th sure* * *. II e W1 no plea-

A ~hird case of forum sho -
ping ~h1Ch comes readily to p 
mind 1nvolved quite literall 
~ race to different courthou~e 
~ors: The \yinners were parties 

w ~ flIed ~etitions for review 
after publlC notice of th 
Boardls decision but prio~ to 
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release of the text of the 
decision itself. Saturn 
Airways~. C.A.B., 476 F.2d 
907 (C.A.D.C., 1973). . 

Host of the respondents, however, did 
recognize that their adversaries, if not 
th~y . themselves, engaged in for.um shopping. 
Nevertheless, the perceptions of the 

agencies varied \vi th respect to the effect 
of the forum shopping on their operations. 
Five agencies felt that although their 
adversaries engaged in forum shopping, 

this practice had little or no effect ".! 
the quality and e.fficiency of the agency's 
operations. These agencies were the Depart
ment o.f the Army, the De.fense Supply 

Agency, the Federal Home Loan Bank Board, 
and the Small Business Administration. 
Of these five, only the SBA failed to 
give some explanation for the existence 
of the forum shopping phenomenon. The 
response of the Department of the Army 
stated: 

The Department of the Army, 
nearly always the defendant, 
has very little opportunity to 
forum shop. Adverse parties 
do so to some extent. It is 
difficult to ascertain the 
extent o.f the shopping or the 
reasons therefor, but all of 
the reasons expressed in the 
question seem relevant. Ano
ther common type of forum 
shopping comes from litigants 
who file in the Court of Claims 
instead of the district court. 
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This occurs because the Court 
of Claims is notably more lib
eral in granting claims for 
back compensation. Again, 
while forum shopping presents 
another matter of concern for 
attorneys handling Department 
of the Army litigation, the 
operation of the agency is 
basically unaffected. 

The Federal Home Loan Bank B6ard thought 
that their adversaries' choice of forum 
depend~d on the sympathies of the courts 
as perceived by the parties: 

This agency has not engElged 
in .forum-shopping. HOlvever, 
since the Board and the FSLIC 
are generally suable either in 
the District of Columbia or 
in the judicial district 
where the principal office of 
the suing party is located 
(see, e. g. 12 U.S.C. 1464 
(dJT3)(B); 12 U.S.C. 1730(g) 
(5)), there have been numer-
ous instances, we believe in 
which the choice of the above 
forums has been determined by 
adverse parties on the basis 
of which court \vould appear 
more sympathetic to their 
cause. To the extent such 
forwn-shopping exists, it has 
had virtually no affect upon 
the quality or efficiency 
of the agency's operati.on. 

The sympathies of the courts were also the 
reason given by the Defense Supply Agency 
for their adversaries' forum shopping: 

Only in cases seeking in
junctive relief relating to 
the proposed release of infor
mation furnished this Agency 
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by contractors under the EEO 
Contract Compliance Program 
have we been aware of forwn
shopping. The reason appears 
to be that a particular 
district court has been more 
sympathetic to argwnents of 
competitive harm advanced by 
plaintiff contractors 
seeking injunctive relief. 
In these cases the Agency is 
basically a stake holder as 
between the contractors and 
the member of the public 
seeking the information furn
ished to the Agency by the 
contractors. Thus, the forwn
shopping has had little impact 
on the quality or efficiency 
of this Agency's operations. 
The response of the National Labor 

Relations Board is distinguishable from the 
responses quoted immediately above because 

the Associate General Counsel noted certain 
effects of forwn shopping by the Board's 
adversaries although he concluded that 
forum shopping did not have "any real impact 
upon the quality or efficiency of the agency's 
operations" : 

Adverse parties sometimes 
br~ng a petition to review in 
a circuit apparently selected 
for one of the reasons sug
gested in your question - that 
is, to take advantage of a 
favorable authority, to create 
a circuit conflict in an effort 
to obtain Supreme Court reso
lution, or to take advantage 
of what the party perceives 
to be the judge's attitudes. 
In addition, unions engaging 
in conduct found unlawful by 
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the Board often seek review 
in the District of Colwnbia 
Circuit, because a favorable 
decision based on statutory 
construction will, in effect 
have national application ' . , 
S1nce any Board decision 
raising that issue can be 
reviewed in that circuit. 
Forwn-shopping causes some 
delay and additional plead
ing where two parties file 
petitions to review differ
ent portiohs of the Board's 
order in different circuits; 

.but the impact ·is not signi
ficant, for \"e have found that 
adequate means for handling 
this situation are provided 
by 28 U.S.C. 2112(a), which 
requires consolidation in 
the circuit where the first 
petition .was filed, but allows 
discretionarv transfer. In 
such instanc~s we take no 
position on the discretionary 
determination as to which cir
cuit should hear the consoli
dated cases on the merits. 

In swn, we do not regard 
occasional efforts at forwn
shopping by others as having 
any real impact upon the quality 
or efficiency of the agency's 
operations. 

The Associate General Counsel also noted that 
"the Board's practice has been to seek 
enforcement only in the circuit in which the 
unfair labor practice occurred" and, there
fore, the Board litigates "in all the cir
cuits without any regard to possible advan

tage to be gained by selecting a circuit 
even where that is possible." 
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The General Counsel for the Interstate 
Commerce Commission was less certain of the 

extent of forum shopping: 
Forum shopping is done by 

plaintiffs seeking review of 
Commission decisions, but its 
extent and impact are diffi
cult to assess. The usual man
ner in which such forum shop
ping occurs is when there are 
several potential plaintiffs, 
the one having its residence or 
principal office in what is 
felt to be the most favorable 
jurisdiction initiates the . 
action and the others subse
quently intervene. When 
this is done it is usually in 
the belief that the judges in 
the chosen district will be 
more sympathetic to the plain
tiff's case. 
Four agencies reponded to the question

naire by explaining that al thougl"l they did 
not engage in forum shopptng, their adver
saries did, with deleterious effects to 
the agency's operations. Both the 
General Services Administration and the 
National Highway Safety Administration 
stated that forum shopping presented a 
problem because of the limited resources 
of those two agencies. The Assistant 
General Counsel of GSA explained: 

Forum shopping has been 
practiced to a great extent 
by parties opposing GSA. 
Parties may either come to 
the District of Columbia or 
stay at home if they think 
their local district court 
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is better fer them. Many 
lawyers feel that the District 
of Columbia District Court and 
the Court of Appeals for the 
D. C. Circuit are more lib
eral and more anti-govern
ment. Foruill shopping has 
hurt agency operations by 
Greating complex litigation 
which another forum would 
have dismissed. As a result, 
a great deal of time of 
operating personnel is con
sumed •. 

The Acting Chief Counsel of NHTSA noted a 
specific example of forum shopping and 
the problems created thereby: 

NHTSA usually sues in the 
District of Columbia because 
it has no litigation staff in 
regional offices. 

Upon occasion opponents ap
pear to engage in forum-shopping. 
General Motors filed 2 separate 
pre-enforcement actions, one in, 
Delaware and one in Detroit, 
apparently shopping for a sympa
thetic forum. This type of 
activity produces additional 
burdens on our limited resources. 

Both the Department of the Navy and the 

Department of the Air Force also noted that 
forum shopping had affected the operations 
of those services. The Judge Advocate Gen
eral of the Navy wrote: 

Because of the restrictive 
venue provisions of the Public 
Vessels Act, forum-shopping has 
not been a significant factor 
in admiralty litigation. Neither 
has it been a factor in contract 
litigation. However, in the 
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general-litigation area, as 
well as tort litibution, 
forum-shopping i.s f::ceclucntly 
encountered. Undoubtedly, the 
reason for this is an effort 
by plaintiff to select the law 
most favorable to his case. 
For the reasons noted in the 
last sentence of paragraph 4, 
["these conflicting holdings 
have caused variances in Navy 
operations from circuit to cir
cllit"], forum-shopping has had 
a significant impact on the 
Department of the Navy's opera
tion. It is not unreasonable 
to surmise that the sophisti
cated plaintiffs encountered 
today are ever mindful of the 
law in the various circuits 
and have deliberately "picked 
and chosen" the circuits which 
have given rise to the con
flicts heretofore mentioned. 

The Judge Advocate General of the Air Force 
also described the effects of forum shopping: 

Some forum-shopping exists 
in cases brought by individuals 
seeking to obtain conscientious 
objPctor status. This generally 
results from a belief that the 
judges in a particular circuit 
or district are more sympathe
tic to suits against the govern
ment. Forum-shopping is also 
prevalent in procurement cases, 
and because of the geographic 
separation of military personnel 
and documentation, defense of 
these cases, particularly when 
injunctive relief is sought on 
short notice, is difficult. 
This situation causes consider
able disruption in the conduct 
of military procurement programs 
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and excessive expenditures of 
large sums of money in the 
logistics of the preparation 
of the defense of these cases. 
There is little, if any forum
shopping in cases involving 

'torts or in tax, utility, or 
env~ronmental law. 
d 

Several agencies admitted that they, as 
well as their adversaries, engaged in forum 
shopping. The response of the Department of 
the Treasury implied that there is some forum 
shopping by the agency: 

[AJny comments with regard 
to forum shopping would be mere 
speculation •. In one instance 
we were orally advised by the 
Justice Department that an . 
appeal in the Ninth District [SlC] 
should be avoided. 

The Chief Counsel of the Federal Aviation 
Administration .explained that the FAA's forum 
shopping is limited: 

Forwn-shopping takes place 
primarily by plaintiffs. Govern
ment forum shopping is pretty 
well limited to argument before 
the Multi-District Litigation 
Panel. 

In Enforcement cases, adverse 
parties sometimes initiate pro
ceedings in the wrong judicial 
forum, but such actions are 
generally due to ignorance of 
the party, or his attorney, 
rather than an effort to seek sym
pathetic judges. Generally, this 
has not been a problem to FAA in 
enforcement cases. 

The General Counsel of the Securities and 
Exchange Commission noted that his agency 
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considered lithe general attitude of the 
,judges" in choosing the district court in 
which an enforcement action will be brought: 

The persons filing petitions 
for review" of Commission orders 
often have the choice of dOing so 
in one of several courts of 
appeals. They can file the peti
tion in the District of Columbia 
Circuit or the circuit where the 
petitioner is a resident or has 
its principal place of business. 
Since there are very few clear con
flicts among the circuits with 
respect to matters determined by 
the Commission in its adjudica
tory proceedings, I assume that 
the petitions are often filed in 
the circuit where previous deci
sions suggest that the court might 
nevertheless be most favorable to 
the petition. In the light of the 
large number of judges on most 
courts of appeals, however, it 
is generally rather difficult 
to make this judgment, and for 
that reason petitioner's coun-
sel is most likely to file the 
petition in the circuit where 
he practices. The Commission 
has no choice of circuits in 
its appeals. Often it can 
bring an enforcement action in 
one of several district courts, 
however, and one of the consid
erations in determining that 
court might sometimes be the 
general attitudes of the judges 
to\'lards such proceedings. This 
is normally a minor considera-
tion in the light of the fact 
that it cannot be known in 
advance what judge will handle 
the case. 

The Chief Counsel of the Bureau of Alcohol, 
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Tobacco, and Firearms was'most candid in 
hjs explanation of why the agency pursues 
litigation in different circuits: 

The Court of Claims may be 
more sympathetic in some types 
of tax cases than district courts 
and there may be some forum shop
ping in the tax area. In other 
cases we .are unaware of any forum 
shopping nor is there much oppor
tunity for litigants to do so. 
The Bureau will attempt to obtain 
a conflict in the circuits in 
order to have an important princi
ple of law decided adversely to it 
resolved by the Supreme Court. 
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:.Jt, HOt" ~ ~~(\,.~over" tllnt thero nre a 
)1unir,er ')f prohlPills as,;,o,~iated \.lith t~.tj

U:n.1H} this Sb1'\'lStic D,.:; a memn.i.re of 
.jlld~cb,J. workload. Fir:n, it would be 
inaccurate to consider all cases termi
nated vIi +~,:1"t hearing or submission as 

cases requiring no judicial effort. In 

hundreds of cases classified by the Ad-

ministrative Office as terminated without 
hearing or submission, a memorandum or per 
::!uriam op~nion was filed, as shown in the 
accompanying table. 

Second, in 1974 the criteria employed 
for classifying cases as terminated before 

or after hearing or submission were re
vised? It appears that prior to this re
viSion, the circuits varied in their stan
dards for classification. This makes mean
ingful comparisons from year to year or 

2In order for a case to be classified 
as terminated after hearing or submission in 
the 1974 statistics, the following criteria 
must be met: (1) filing of the complete 
record, (2) filing of briefs pursuant to 
Fed. R. App. P. 28, (3) a reported date of 
either an oral hearing or submission, and 
(4) a reported date of termination. If 
any of the above is not met, the case will 
be classified as terminated without hearing 
or submission regardless of how much judi
cial effort 'vent into the termination of 
that case. 
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cirr.nit to circuit much more difficult. 3 

Third, while all would agree that ter
mination by consolidation, as such, does 
not require judicial effort th' d , 1S oes not 
mean,th~t cases consolidated for hearing or 
subm1ss10n will be the equivalent of a sin

~le ~ase in judicial workload. For example, 
1f f1fteen parties file appeals from a 

ruling of the Federal Communications Com
mission and these appeals are consolidated 
for hearing, the consolidated case with 
multiple briefs may well require consider

ably more judicial time and effort than 'vould 
anyone of the original fifteen. 

In using any of these data, it is im
portant to keep in mind the obvious point 
that different types of cases require vary
ing amount~ of work. At the request of the 
Commission, the' Federal Judicial Center has 
undertaken a project aimed at measuring the 

3Similar care should be exercised in con
nection \vith any comparative analysis of 
the data on opinions. Currently the Fifth 
Circuit classifies Rule 21 opinions as 
cases decided II wi thout opinion. II Through 
Fiscal 1974, however, they were classified 
in that circuit as disposed of "with op
ion." Until December, 1974, the Seventh 
Circuit classified Rule 28 unpublished 
opinions, which may be several pages in 
length, as disposed of "without opinion." 
They are no\v classified as "with opinion. II 
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relative burden typically imposed upon the 
judges by variolls types of cases. ~venty

three types of cases were identified in the 

first stage of the project and the relative 
burden of each \vas studied in three circuits: 
the Sixth, Eighth, and the District of Co-
lumbia. While the type of case charac-
terized as most onerous varied from circuit 

to circuit, in all circuits surveyed the 
judges of each court agreed that after ex
cluding appeals at each extreme, the "most 
burdensome" types made demands upon the 
judges at least six times as great as the 
"least burdensome case." This much is in
dicated by the preliminary results; the 
project is yet to be completed. 

Finally, caution should be exercised 
in comparing figures which reflect the 

treatment accorded cases at different stages 
in their progress through the appellate court. 
A case may be filed in one fiscal year, heard 
or submitted in another, and terminated, with 
or without opinion, in yet a third fiscal year. 
Moreover, the extent to which different fiscal 
years are likely to be involved will vary from 
circuit to circuit as well as from case to case. 
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TIlE VIEWS OF THE JUSTICES OF 
THE UNITED STATES SUPREME COURT 

The Chief Justice A-222 
Mr. Justice Douglas A-230 
Mr. Justice Brennan A-230 
Mr. Justice Ste\vart A-231 
Mr. Justice White A-232 
Mr. Justice Marshall A-235 
Mr. Justice Blackmun A-237 
Mr. Justice Powell A-240 
Mr. Justice Rhenquist A-242 
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THE CHIEF" .JUSTICE 

May 29. 1975 

Dear Senator Hruska: 

I acknowledge your letter of April 18 asking for comments on 
the Preliminary Report of the Commission on Revision of the Federal 
Court Appellate System which was published last month. It is a wholly 
constructive effort to cope with the problems of the courts of appeals. 
The act of Congress creating your Gommission was a most significant 
step. enabling study of serious problems before they developed into a 
grave crisis. The Commission has performed its task with expedition 
and with careful consideration of all aspects of the problems involved. 
Although I have not participated in the work of the Commission, I have 
followed its activities closely and I feel bound to say that the careful 
attention and dedication of the members and the staff deserve the praise 
and gratitude of the country and particularly of the legal profession. 

Your Report has developed new insights into the problems on the 
basis of data not previously assembled or so carefully and lucidly analyzed. 
The creation of the Commission manifests an attitude on the part of the 
Congress to try to ll!lticipate problems by enlisting the skills and experi
ence of a body of highly qualified lawyers and judges. I hope the Com
mission's final Report will suggest consideration of a .:ontinuing co=is
sion that would report directly to the Congress. through the Committees 
011 the Judiciary, from time to time so that examination of the problems 
of the courts could be on a comprehensive and continuous rather than a 
"single shot" basis. 

Although the statutory mandate of your Commission did not authorize 
your treatment of District Court jurisdiction or of Supreme Court juris
diction. I am not similarly constrained, and 1 am bound to view the system 
as a whole. Of course. such a system-wide view is implicit in your con
clusion that as the Supreme Court's workload exceeds its capacity, it 
may be unable to give binding national resolution to all cases that deserve 
it. 
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As additional burdens are placed on the Federal courts the 
capacity of the District Courts and of the Courts of Appeals ca~ be 
expanded by increaSing the manpower of those courts. In other words. 
w~e~ acts of Congress or new developments from any source. including 
0pullons of the courts. give rise to more litigation, the solution lies 
essentially in an increase in the number of judges or the units of the 
judicial system -- either district or circuits. I do not advocate more 
judge: as a prime soluti~n to problems, but more judges are inescap
able 1f the workload contulUes to increase. 

With respect to the burdens of the Supreme Court. however that 
kind of solution is not realistically available. It has occasionally been 
proposed that the Supreme Court be enlarged so that the Court could sit 
in divisions or panels, but any such proposals would meet with almost 
universal opposition. even assuming their constitutionality. Such a 
change would appear to alter the basic concept of "one supreme Court" 
under Article m. 

. The particular revision of jurisdiction which would give some 
reilef to the Supreme Court would be the elimination or reduction of 
mandatory jurisdiction insofar as that can be done by statute. The 
latter, as you well know, was one of the objectives of the Judiciary 
Act of 1925, often called the "judges' bill" or the "certiorari bill." 
That enactment. 50 years ago, indeed gave the Supreme Court substan
tial control of its jurisdiction for a period of time. but that control has 
been e:-oded b,r s~bsequent developments, including the expanded use of 
three-Judge d,strlct courts. Of course. in 1925, no one could anticipate 
a~ t~e developments that would bring new forms of litigation to the 
dlstrlct courts. A~ cases decided by three-judge district courts can be 
appea~ed direcUy to the Supre,,;,e Court as a matter of right, frequenUy 
on an llladequate record and wlthout the benefit of review by a court of 
appeals. 

The erosion of the benefits of the 1925 "certiorari bill" is shown 
by the fact that, as recenUy as 1942, the proportion of cases decided by 
the Supreme Court on the merits (including cases decided without oral 
argument) under its mandatory jurisdiction was 28 percent. This reached 
40 percent in 1952 and 1962 and rose to 60 percent in 1972. 
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The Supreme Court has no desire to avoid the resolution of 
important cases of broad general and national concern and significance, 
but the capacity of nine human beings has a finite scope. That a Court 
continues to dispose each year of all cases ready for hearing is not the 
sole test; to perform its historic mission the Supreme Court has an 
obligation to maintain a quality that will give its decisions durability. 

In the past five years we have taken numerous small steps to 
conserve the time of the Justices. As recently as ten years ago, for 
example, it was not uncommon for all of Monday's Court time and 
part of Tuesday's to be consumed by the ceremonies of admitting 
members of the bar and announcing opinions. In 1971, we created the 
option of bar admission by written motion, and now about 80 percent of 
the more than 5,000 applicants each year are 50 admitted. We have 
virtually eliminated the lengthy announcement of opinions in favor of 
brief statements of the end result of the Court's decision, or, at a 
maximum, a few minutes' digest of what the case involves. In our 
1970 revision of our Rules, we formally fixed one-half hour for each 
side for oral argument. We have thus gained some valuable time at 
the expense of pleasant, traditional, but unproductive ceremony; 
obviously, there is a limit to what such changes can accomplish. 

As to the proposal for an intermediate court, I have no doubt 
that if the Congress does not curtail the jurisdiction of the Supreme 
Court, in some way generally comparable to the 1925 Judiciary Act, 
'hen surely a solution must be found by creating such a court. As 
jour Report points out, one element of the Court's historic function 
is to give binding resolution to important questions of national law. 
Under present conditions, filings have almost tripled in the past 20 
years; even assuming that levels off, the quality of the Court's work will 
be eroded over a period of time. 

To create an additional court within the present structure is 
probably a more significant step and more substantial change than was 
the introduction of the middle tier of courts in 1891 when the Circuit 
Courts of Appeals were created. The 1891 Act creating the Circuit 
Courts of Appeals in reality formalized and institutionalized an appellate 
structure that had existed since 1789 with Supreme Court Justices and 
federal district judges sitting on circuit and performing essentially the 
appellate function now performed by the eleven Courts of Appeals. 
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For this reason, among others, it is my view that if an inter
mediate appellate ~ourt such as that proposed is to be created, it might 
be prudent to conslder treating this structure as experimental and 
temporary. It is difficult to predict how long such an experimental 
court should function beror" we could assess its performance and 't 
utility. Such a period should be at least five years. To avoid cre~t:g 
a pern:a~e.nt structure, such an experimental court could perhaps be 
drawn lmhally from among the existing federal courts, as has been 
sugge~ted by. some. This would bring to the experimental court judges 
expenenced 1n the appellate function and familiar with the practices 
and precedents tha.t should guide them. 

. A number or de:nces could be worked out to accomplish this. 
Concelvably, one soluhon would be to have the judges of such a court 
drawn from the ranks of federal judges on a rotating basis If tud 

h ld' d' th·. • s Y s o~ . In lcate at th,S would lffipair the continuity and consistency of 
declslon, that problem could be solved by appointing the new court from 
among presentl, sitting judges, but under a statute that would leave 
Cong~ess free to abolish the court or to develop some other mechanism 
alloWlng. the me'nbers of this experimental court to return to the courts 
from wh~ch. t~H'y had been drawn. Should it be suggested that this would 
create slgmflcallt problems of "surplus" judicial personnel, it should be 
reme~bered that the average tenure of judges in the federal courts is in 
the nelgh~orhood of 19 years, and that to return seven or nine judges of 
the expenmental court to the various circuits from which they were drawn 
would hardly create any Significant problem; the continued growth of the 
country and the predictable growth of litigation are such that there is an 
annually measurable need for additional judges. Moreover, the availa
bility of seven o.r nine unassigned judges would be an enormously valuable 
resource to aSSIst courts experiencing emergency problems such as are 
caused by the illness or death of active judges or the sudden onset of 
enlarged dockets. 

. . I ~m well aware that what I have already outlinecl to express my 
Vlews lS ln some respects substantially beyond the problems your Com
mission was authorized to study, but I repeat that the problems of th 
Judicia~ Br~nch mu~t be viewed not court-by-court, but on a system e 
and natlOnwlde basls. In the long run, we will not hav,. accomplished 
very much if we solve problem, at one end of the spectrum, but do not 
solve them at the other end on a basis consistent with our Constitution 
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and with national tradition and experience. I would, therefore, SUlTI

marize the observations I have made so far by suggesting that the 
objections of those who are opposed to ,an interme~iate federal court 
would be met if other possible alternatlves were fust exhausted •. These 
remedies, nO one of which would be a solution (and perhaps. not all of 
which together would be a solution) would include the followmg: 

1. The elimination of three-judge courts and the elirnination 
of all direct appeals to the Supreme Court, leaving it to statutory pro
visions for expediting appeals to deal with emergency cases. If the 
Congress considered it necessary to guarant:e that no, sin?le judge could 
strike down a statute by providing that no action of a d,str,ct court, 
holding unconstitutional an act of Congres s or of a state legislature, 
would be effective until all avenues of review had be,en exhausted or had 
been foregone; however, I doubt that such a prec,autlonary me~sure would 
be necessary since 1 would have confidence that m matters of unportance, 
a district judge would stay the effective date of his judgment or, if not, 
that the court of appeals would do so, and if both failed, the ~up~eme 
Court could do so. Plainly, the elimination of thr'3e-judg" d,str,ct courts 
would, to some extent, add to the burdens of the courts of appeals, but 
this would be offset t a a significant extent by relieving circuit judges 
from serving on the three-judge district courts. 

2. The matter of diversity jurisdiction of the federal courts is 
one to which I have addressed myself on a number of prior occasions, 
particularly in reports to the American Bar Association annual meeting. 
We are all familiar with the reasons for the diversity jurisdiction provi
sions in the Constitution. Two centuries ago, with conditions of travel 
and communication available at that time, it was not unreasonable to 
think that a federal forUITI should be available to a citizen of Massachu
setts, for example, having litigation in a distant state. But today, 
when one can communicate instantaneously with every part of the country 
and travel from Boston to Atlanta in less time than it once took to travel 
by horse. coach or boat from Washington, ,D. C: t~ A~ex~n~ria: Virginia: 
the situation is changed. Continuance of d,vers,ty Jurlsd,ctlon 1S a classlc 
example of continuing a rule of law when the reasons for it have disappeared. 

The elimination of diversity jurisdiction will add onl) minimally 
to th" burdens of the state courts, as the 1969 American Law Institute 
Report poi~t"d out. One study put the expected increase in major state 
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co,:rts at ~o n,ore than 1-1/2 percent, due to the vastly greater number 
of Judg:s m the 50 state court systems. Moreover, the capac'ty of state 
courts 1S gruwing and improving. Th" National Center for State Courts 
wl"lich h,as bee~ in existence for only four years, and whose impact will ' 
be felt mcreasmgly every year, will continue to improve the quality of 
the state courts. The emergence of outstanding leaders among the 
Chief Justices of some of the states, the introduction vf court manage
ment personnel. coupled with the facilities for the new National Center, 
should help enable the state courts to meet whatever added cases go to 
them as a result of eliminating diversity jurisdiction of federal courts 
Whatever may be the impact on state courts, however if we are faitl1M 
to our basic concepts of federalism we should render ;0 the stat t 
th . 'd' ti h' h fuu e CaUl'S e Juns 1C on w 1C damentally belongs to them and reserve to the 
federal cour~s o.nly such jurisdiction as modern conditions demand. In
deed, there IS hkely to be so much additional jurisdiction thrust upon 
the federal, court~ over the next decade that we will do well to perform 
~ose ~chons w1thout having almost 19 percent of district court cases 
involve lssues such as automobile intersection collisio:ls and contract 
disputes. I repeat, in the 20th century such c".ses have no more place 
in the federal courts than the trial of a contested overtime parking ticket! 

Of course, elimination of diversity juri sdicticn will give no relief 
to the Supreme Court and only a moderate amount of relief to the courts 
o~ ap~pa~s, but it is a change which is called for to carry out the fair 
d,stl'lbuhon of the total litigation of this country between the states and 
the federal system. This was admirably documented in the monumental 
1969 Report of the American Law Institute which proposed at least a 
first step in this direction; that Report has received far too little attention. 

I also have particular comments regarding your recon"lInendations 
on the structure and internal operating procedures of the courts of ap
peals. As to the proposed revis ion of the structure of the circuits, the 
data presented to the COmmission merit the most careful attention of the 
bar, the public, and the CongresD. To continue large circuits such as 
the ~if=h and the Ninth under one administrative direction is totally un
reahshc. I have already expressed my view that no circuit should be 
geographically hrger than can be cared for by nine circuit judges. 

I have reservations about placing on the Supreme Court the 
responsibility for selecting tJr Chief Judges of the several circuits. 
I am not unmindful of the infirmities of having the selection of Chief 
Judges be On a matter of strict seniority since the function of the Chief 
Judge of a circuit in this stage of the 20th century is a significant man
agement or administrative responsibility. 

A-227 



" . 

- 7 -

As to the selection of Chbf Judges of the diatrict courts bi the 
Judicial Council of the circuit, the principal problem is that in all but 
one circuit the Judicial Council has little opportunity tc become familiar 
with the day-to-day administrative capabilities of individual judges. 
However, I have far less conCArn with Judicial Councils picking Chief 
Judges of districts than 1 do with having the Supreme Court select 
Chief Judges of circuits, for in the latter case it would be both an 
unwise burden to place on the Supreme Court and would involve the 
risks of having the Supreme Court drawn into controversial matters 
in its relations with the several circuits. 

1 conclu~1" by saying that if no significant changes are made in 
federal jurisdiction, including that of the Supreme Court, the creation 
of an intermediate appellate court in some form will be imperative. 
The notion that nine Justices of the Supreme Court can deal as effectively 
and correctly with four times as many docketed cases as were dealt with 
only four decades ago may seem flattering to the incumbent Justices, 
but Congress must become aware of the enormous change in the burdens 
on the Justices in that short period of time. Indeed, it can be docu
mented that as far back as 40 years ago, 10 years after the Judiciary 
Act of 1925, many of the Justices were even then apprehensive a'bout 
the capacity of the Supreme Court to perform the functions performed 
in its first 150 years. The changes brought on in the 20th century and 
the new social, political and economic developments hav .. surely not 
diminished the importance of the questions presented to the Supl"eme 
Court and have vastly increased the volume of important questions 
which can have an imp'ct of great significance on the country. 

Although not in any sense relevant to my comments on your 
Report, it has come to my attention that some people have assumed 
that because the committee chaired by Professor Paul Freund to study 
the caseload of the Supreme Court was appointed under the aegis of 
the Federal Judicial Center (whose Board of Directors 1 chair by virtue 
of an act of Congress), that lor the Center endorsed the recommenda
tions of that Report. That distinguished committee was given its task 
so that the Judiciary could have the benefit of objective views of a 
diverse group whose members were intimately familiar with the work 
of the Supreme Court over a period of a half century. The objective 
was in large part to stimulate discussion and debate within our 
profession, and obviously that objective has been realized. Three 
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outstanding studies have been 
of Profes~or Freund and hi glelnerated largely as a result of the stud' 

s co eagues Up t I h ' J 
vocated the creation of an' t d" 0 now ave ne1ther ad-In erme late Court 
but I have no hesitation in statin no ,nor expressed any view, 
are not adopted, the creation of g, h w, that l,f o,the": remedial measure" 
hope that the COmmission's stud suc'l a c~urt 1S lneVltable. It is my 
leading promptly to reducing theY,~; ld~ti,:,ulate Congressional action 
including the Supreme Court. J lS lction of the federal courts, 

The admirable work of your Co " 
the applause and the appreciatio f ll~lsslOn, 1 repeat, deserves 
administration of J'usti y n 0 a w 0 are Concerned with the 

ceo ou may be as d th 
leagues on the Commission ha~ r- co::: .. y~ =, yoo< 00'_ 

Honorable Roman L. Hruska 
Chairman 

~"[~y-

Commission on Revision of the 
Federal Court Appellate Sys'tem 

717 Madison Place, N. W. 
Washington, D. C. 20005 
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VIEWS OF :r-ffi. JUSTICE DOUGLAS 

We have solicited the views of each of 

the members of the Court and have heard from 
all of the Justices except Mr. Justice Doug

las who has been absent from his chambers 
because of illness. However, in a letter 
to the Executive Director a year ago, Justice 

Douglas stated that he saw no need for an 

additional court. 

VIEWS OF MR. JUSTICE BRENNAN 

Mr. Justice Brennan met with repre

sentatives of the Commission im May, 1975 
to discuss the Commission's preliminary re

port. He has authorized publication of the 
following brief summary of his views: 

Mr. Justice Brennan stated that he re

mains completely unper::;uaded, as he has re
peatedly said, that there is any need for 
a new national court. He believes that such 
a change in the structure of the federal 
judiciary -- a structure that has worked 
well for 175 years, and still does -- can
not be justified, at least unless and until 
available alternatives for better management 
of court work loads -- such as abolition of 
requirements for three-judge courts, for 
example -- are tried and are proved to be 

ineffective. 
Mr. Justice Brennan stated that if 

nevertheless such a court were created, he 
was unable presently to perceive any reasons 
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I indicating that its proposed reference juris

diction would be unworkable, but expressed 

a number of reservations concerning the pro
posed trffilsfer jurisdiction. 

VIEWS OF .r.ffi. JUSTICE STEWART 

Mr. Justice Stewart met with repre
sentatives of the Commission" in May, 1975 

to discuss the Commission's preliminary 
report. He has authorized pUblication of 
the following brief summary of his views 
relevant to the proposal for a National 
Court of Appeals. 

Mr. Justice Stewart stated that he 
was not convinced that there was a need 
for the creation of a new national court 
at this time. He was of the view, however, 
that it was highly desirable that careful 
thought be given now to details of how such 
a new court would function, should the need 
develop. In his opinion, the proposed re
ference jurisdiction would impose no un
desirable burden on the Justices of the 
Supreme Court. 

Mr. Justice Stewart stated that he 
thought it likely that the day would come 
when a new court would be needed. 
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C~AloIaERS OJ:" 

.. IUS nC"E EJYRON R 'w'JHITE June 9, 1975 

Dear Senator Hruska: 
. h hich the Commission has 

The wisdom and energy w~tb w 'mpress;ve' and as one 
• 'cr d tasks have een ~ -, 1 

pursued ~ts.assh~one t orne of your pursuits, I am deep y 
. teres ted ~n t e ou c 
~~preciative of all of your efforts. 

. . f this letter is to comment 
The rema~~~ng purpcs~fOthe Commission's proposal 

briefly on certa~n aspect~ f a National Court of Appeals. 
I~ith respect to the creat~on 0 

form~~ion of an additional appella t7 
I favor the, i-dO" ble members of the commun~ty 

court whenever the Know e ",ea h cases for such a court 
are convinced that there are ~~~~~ed after plenary consid
to entertain Ivhich should be Court now either declines to 
eration but which the sup:~me For oyself, I am convinced 
revie,v or resolves surrnna:~ lY' ber of such cases and that 
that there is a substant~a num t the creation of another 
there are enough of them t~nw:r~~~al basis. It should also 
appellate court, at least 'stence of a new court might 
be borne in mind that the ex~ lenar consideration and to 
\VeIl lead this Court to refu~en~mber ~f caseS that would 
ref7r t? thbe nhew c~u~;r: ~~Othe present time. 
ord~nar~ly e ear 

f h docket of the proposed 
It is my viel" that allot e s that have first been 

h ld be made up from case Th'~ npw court s.ou C t in the usual manner. ~-
presented to the supremeh ourportunity first to select those 
I.ould offer this Court t e?p h re I would be satisfied 
cases meriting early.att~~t~o~ev~ew·is declined here were 
if all of the cases ~n w ~c the new court and that court 
then immediately pres~nt~d.~o docket from that large pool of 
were authorized to se ec ~ sh Su reme Court not be 
cases. I Ivould prefer that t ~t' sp docket primarily because 
required to select the new cou , 
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it I·muld be considerably more burdensome to choost' from the 
4,000 cases filed here annually not only the 100-150 cases 
we nmv select for our mm revietv, but anoth~r 100-200 cases 
for the new court. I note, however, that you nmv propose 
that the new court have authority to complete its docket 
from cases denied plenary consideration here but that this 
Court be given the pmver to require the new court to decide 
specified cases as well as the power to tvithhold particular 
cases from its consideration. This Ivould be a manageable 
arrangement as I see it and I would not object to it. 

I should emphasize what is apparent from the above-
that in my vietv the Courts of Appeals should not be 
authorized to transfer cases to the new court. If cases are 
to be reviewed in a higher court before judgment in the Courts 
of Appeals, those cases should first come to this Court under 
the existing statutes authorizing certification or certiorari 
before judgment. It would not appear in any event that the 
new court could give substantial relief to all of the 
presently overburdened CQurts of Appeals, and I am afraid 
that transfer would bog down the new court in the hard, fact
bound and time-consuming cases that require so much judicial 
time and effort. As I see it, the new court would have a 
substantial task in sorting through almost all of the cases 
that have first come to this Court and decidins those that 
warrant consideration on the merits. If the informed judg
ment is that this ~;ould not be the case, I I.;ould not favor 
creating additional appellate capacity of the kind presently 
under discussion. 

I should also emphasize that the proposed new court 
I"ould not only permit the decision of a good many cases that 
are not now being decided at all by this Court, but I~ould 
also (1) permit plenary consideration in selected cases which 
are within our compulsory appellate jurisdiction but which 
are presently being summarily disposed of here; (2) permit 
this Court to decline full consideration of and refer to the 
new court a substantial number of cases the issues in Ivhich 
are not unusually important or complex but Ivhich are nOlv 
reviel'led here because of existing conflicts among the cir
cuits or among the federal and state courts; (3) enable this 
Court, if it was so minded, to reduce the total number of 
cases in Ivhich it now hears oral arguments and writes full 
opinions, perhaps to the yearly average of approximately 100 
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15 rior to the 1970 Term; and (4) 
that obtained for .yea~s P this Court to revielv some cases 
present the opportum.tYth~~wise hear because of docket 
that it IVou1d not nm., 0 -

pressures. 
b I have stated these vieIVs 

In conclusion, ecause do not request that you keep 
publicly in other contexts, I 
this letter confidential. 

Honorable Roman L. Hruska 
Chairm,n . 
Commission on Revis~on of the 

Federal Court Appellate System 
717 Hadison Place, N. \~. 
Washington, D.C. 20005 
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Sincerely '~ 
f}~7) '), 

VIEWS OF MR. JUSTICE MARSHALL 

Mr. Justice Marshall, in remarks de
livered on the occasion of accepting the 
Learned Hand Medal on May 1, 1975, set forth 
his views on various proposals for estab
lishing a new national court. The fol

lowing ext~acts arc reprinted with his per
mission: 

~"p D?" 

After looking over various of 
these proposals, I have come to the 
conclusion that while some changes 
are sorely needed, the more drastic 
proposals offer overly strong medi
cine. In my view', substantial re
structuring of the federal judicial 
system is not necessary, and in the 
end I think such restructuring might 
well do the federal courts consider
able harm. I realize that when the 
enthusiasm for reform catches on, 
it often appears short-sighted and 
timid to recommend limited and mo
dest forms of relief. On the other 
hand a few well-placed changes in 
jurisdictional statutes would serve 
us all a lot better than wholesale 
revision of the federal court system. 

* * * 
For example, one single change 

in our appellate jurisdiction would 
work wonders -- eliminating it al
together. I can see but one reason 
for retaining a significant group 
of cases that come to the Supreme 
Court by right rather than by the 
ordinary route of certiorari -- and 
that is to give the law reviews and 
clerks interesting problems of ju
risdiction to muse over. 

* * * 
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Last Novermber, Dean Griswold made 
a proposal that, it seems to me, in
corporates some of the better parts of 
the Hruska plan \vi thout its \veaker 
points. He, too, recon~ends the crea
tion of a National Court of Appeals, 
but his court would only take cases 
on reference from the Supreme Court. 
This, according to Dean Griswold, \vould 
permit the court to supplement its 
current production \vi th more nation
wide decisions, particularly in cer
tain nonconstitutional areas such as 
tax, patent, antitrust, and admini
strative law. This might be a good 
move, and the plan certainly deserves 
serious consideration, but I am still 
not convinced that the problem of in
tercircuit conflicts in these areas 
\vould not be better solved by putting 
some of them -- such as certain ad
ministrative appeals -- to a single 
court of appeals for review. This 
is currently done in appeals from 
certain types of FCC decisions, which 
can be taken only to the Court of 
the Appeals for the D.C. Circuit. 
Extending that practice might well 
solve the problem as effectively as 
creating a new court, and should be 
investigated before we are committed 
to a more wrenching course. 
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.J': .. ,'- ("',..: HA:H-lY;, B~.A-:::Kt-1UN 

£>!tFT~ ~01trt of t~t 'J.l!fJ.cb .§~5 

P,w!;lngt:m. p,~, 2Gii
'
,;J 

The,Honorab1e Ro,=n L.Hru3ka 
Ch:l.lr=11 
Corn..,"1"dssion Oll Revision Df the FE!d ... ~r3.1 

Court Appe1ht" Syster:1 
717 }.f.adison Place :N, Yr. 
Waahington, D. C. 20005 

Dear Ser.ator Hruska: 

May 30, 1975 

This is in res?onse to your 1 ;"\Lt - £ A . 
Profc350X Levinl s sub--eq'''r.t 1 Lt t.:1.:e ... 0 prll 18~ and to 

~ '""'~. n(.. er or )/av" 9 . 
on tho Prclimil"!:o.rr Repor'- of th" C ~ ~ .. I. -, rcqueshng cotl'll'rnnt 

j, e Ot:"'..J.TI15S1on. 

You, of course, ha,re rcce:v(!f~ ~v d f 
this Cou"t includin~ the Chief Jus:lc,,- \~.~ rom other members of 
only rn~~ persor:~l Vi~\V3: ~- • I 1at I s;.J.y here sets forth 

1. Th~.cc is no qt;.e5tion in 'n-~ m' d th t. 

One need omu- look at tl,~ sht' 'ti : ~ ,111 ,a, a probh'm exists. 
J '- .~.s c~ 0 the last h' t 

convl,nced of this I r ,oa"d th b; - "en y years to be 
• t;o ~ .c pro em:"los a1-il L th h' 

a r..c.1.1f c ~ntury a~v ar..il led t th - "" -'- 1 ~O .ut \';~ lell existed 
o - 0 e en:tc~ent of Llt.e Judiciary Act of 1925. 

2. It is r.11 very ,veIl to say t..;'!J..t the u"''- • II 
\ve do cn:.r ow~n v/ork. II 7he q ti . ~ Co - \. functions because 
'f . . ues on l~ ho\v 10f!rr vIe • 

unc han and to do O\lr 0 ........ ~norl' ~ , t '0 can conhnue so to ~a w , a·~·'''''!2. ely Th h ' 
the less is the POsc;bl'll'Ly of d ~~ , e eaVler L'>" burten, 

.... _ l,.. a eqc.at,-, :>e"'£o- d ' 
the prob3.b;lity of less-th"ll "rell ~ :d - d· m, .ance an tne great"" is ....... _. con3~ nr o ;).d! d' ~,-, 
I h~ve never wOl'ke.:l ha.rd~t' and morp - ........ JU lCc:.l,..\On. ::ersor.3.l1y, 
to Vrashi!'!gcon just five "'''ar~ a 0 - concentratl.!dly th3.n Slnce I cal'l1e. 
or nw ability in P"l"'at.> n} :-'t"l' en " I thoClght I had labored to the limits 

~ • _ ........... C In 'l"''''y V/01·1~ £ d 
of t:1C Section of Ad:nini~t!,,J.tivn 'Of t1;~~ ~,fa ~ L\. :r ~-. c:ac1e as a m.emb~r 
judge 'Ji the Crn1.!'t or Aj)pe':!l H h ~ :YO or".J.luzatlons, and as a 

_!,:' -1 : .. o~:,--: (:nr':' ':4 ~~.~, ~~ ~1(~ it '~. ,.~;.:.~~ sC~!~~L' ~~~~~~DC~':_'~~~ ~r~3~3n't'e is Brea ter 
O'lC, il:.crC"fore, t~1 a large degl''l.'C, r~li.-"s·~ ~ ... ~~',..~. :n .. ~':.l!'!'.rr~,:,.c.n1t,,~lh. 
and hJpefllll'i ?,Ir(""civ cie,clo ed _ : ,'l,C"l'C_'L"<::C iJ.nd an 1ruu[" 

b" right! Good h""lth i3 ~n ;b
o 
~:o:,,'r JU~l~lal r.::~ctio". One had b~tt"r 

. ~O ute rt~qulslte. .1,ne normal extracurricular 
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Cllj\))""H':':'lt~ of life b:-conle !",ccortd2l.~·YJ if it ctln b(~ ~aid that they cx-!,qt 
at C!~1. ,\,lh~t 1 atn ~aY;':1.~h 1 5uPilJ,e, is th.lt t~el"'e is a b't',,-~n.ld.n~ pOil1t 
SOIT1(S\.'hcl·O at \vhi~h (In'~ 1 s \,··ap.l.ci ty will be c:-:c(!cG\!d 01" at which o:~el s 
\yor~; b~c(lm("!.i SCCO!.Ld-l·",te. The l':a'ion, in my opini0J1, deserve..,
b~t!::~r tha!1 this. 

3. '\Vhat thz Freund Com.t'.ittee accoffii'llishcd, and is to b~ 
thn.r.~~cd for I \V:1 5 to nl<J. 1"1.:. a.i:d to cI'!1[):tasize the 2!.:istence OL the 
pro~.lNn and to bring it lo public attention. If t:1<3 presence of the 
probl~m \verc not~d 2 .• 1d ca.ccepted, its meaSUl";,! could be t2_1~en and 
somi.!thlng co ... lld be clone a.bout it. 

4. I h:l·~.re watcned with iutere,3t the pres3ntation of suggested 
r~sol\,tio~3~ Thebe neces:;;a.rily h:!ve differed in detail. As your 
Com;dsciion has worked devotodly on the problem, "-nd a'i others 
have cor:tributed their best efforts, great progress ob~;iously ha.s 
heeit rr".ade. 1 am not in a p'Jsition to state '\vit.~ ~ ... bsolut~ assurance 
at this thn~ that one knovm plan is h.~tter tharl another and that the 
!in:!l solution is iri sight. 

5. I do f.Jel , however, that tne elimination of direct api?aald, 
a~ of !"ibhtJ is a proper step and -- althoucih 1 say this ,vie'). some 
reluc~~r.c~ -- that n3.rrovn.nJ (::Lt'ld perhaps even C1C elimination) of 
th" clive!'sity jurls(uco.on is another proper step, 

6. I am inclined to thin.l< that experirrll'lnt alonel the line of "l. 

Nat">nal Court of Appeals, much 2.S the concep!: has been refined in 
Proi25sor Levin's letter of May 9, is taking us down th" correct road . 

. I v/ould prefer, however, to see tba.t '"'lhatever is done -remain On an 
experimental basis for a time, much, I believe, as was outlined by the 
Chief Justice in hl.s racent letter to you. We learn by eloing. 1 would 
dislU:c to see a. rigid structure imposed at this time, only to have it 
develop within a short wJ:<.ile that the plan faUs short of its e'''I)ectations. 

7. Some of us here \vorry about: the cases tha.t we "b3.rcly" do 
not tC!.ke" namely, those that almost assuredly would have been taken 
tv/~nty ycars a.t~O. The country has grown and surely it h=is becorce 
In...t..c~1. ::tJ..!)':"0 co ... r.pt.:.':.,.:. P~rhap3 t.h~ p~.;!.r_ prc3~n.::y prOf)().:i.?:d \;i.E alle
viate this worry about th~ cases U,at we almost tn1,e. 
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The Honorable ROlT'..::>.n L. Hruska 
page 3 

I add my PCi"sonal ap,.,r~ciatio~ for 
that the !n~n1.bers of the C j, • .... the h?.rd \ ... ·ork and devotion 
I om:':l!SSlOn h:we tUld tal 

an1- 3\.\":'0 t..'ltis is a b.s', -";'.)rth doinO' des' cr .::ell and domonstrated. 
the precisely correct n.nswc:::. n plte the app'3.rent elusiveness of 

A-239 



C-H,,j .. 4\U:RS 0'-

'§tqrremt <!jUttrl 01 tire 1iniiclt .§taita 

jIInsJringtan. ill· 0;. 2JJiiJl.,3 

,JlI'.:.TJCF.:; LLWIS F POWELL,JR. 

June 10, 1975 

Dear Senator Hruska: 
't of meeting with you, 

Thank you for the oppo~tun~ ~iscuss the then 
Judge Robb and professoro~~v~~ission. As I outlined 
tentative proposals ofl

y actions to the proposals, you 
at that time my genera re f m thinking. In a rece~t 
already have the substance °L vin he suggested that Lt 
conversation with.professo~de~ m 'views more formally. 
might be helpful 7f I r:cob . f letter of confirmation. 
Accordingly, I wrLte thLs rLe . 

I referred to conversatLons 
You may recall thath had about the principal 

that Justice White and.I lav!ade by the Commission. I 
recommendations ten~atL~i~e's letter to you of June 9, 
have a copy of JustLce I substantially in accord 
and it is fair to say that ~ 
with the views expressed thereLn. 

1 'th Justice White as to ~he I agree particular y WL Court and a new NatLonal 
relationship between the ~~P~~~~relY convinced, however, 
Court of Appeals. Ilamh~uld have no authority underhany 
that Courts of Appea ~ ases to the new court. T ere 
circumstances to tra~ erh7 h a transfer would serve a 
may be circumstances Ln Wt~~nk such a transfer, if 
useful purpose. I w~ulfd be limited and subject to th: 
authorized at all, s.ou 1 Court of Appeals cO control LtS 
authority of the NatLona 
own docket. 
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We are all somewha,t reluctant to make a major 
change in the structure vf the federal court system. 
Yet, the burgeoning caseloau of the federal courts is 
not likely to diminish, and this Court can hardly serve 
the national appellate needs of our country as adequately 
today as it could ~qhen petitions filed here were about 
1,000 per year as contrasted with the present 4,000 plUS. 
The Commission's proposals, as the Report indicates, 
are not designed to lessen the number of these petitions 
or the workload of the Court. But, as Justice White 
indicates, the availability of a National Court of Appeals 
could present constructive options to this Court that 
are not presently available. 

I do have a comment on a subject not mentioned in 
Justice White's letter, namely, the jurisdiction of the 
Supreme Court. As you know from our talks, two jurisdictional 
reforms that in my view are urgently needed _ as almost 
the entire federal judiciary would agree - are the 
elimination of diversity jurisdiction and the elimination 
or substantial curtailment of three-judge court juris-
dictiun with the consequent direct appeals to this Court. 
The latter, in particular, disserves the entire system. 

I have enjoyed the privilege of discussing these 
problems with you, other members of your Commission, and 
with your most able Professor Levin. 1he Commission 
already has rendered a distinct public service, for 
which I am most grateful. 

Sincerely, 

Honorable Roman Hruska '"1' ~ 1. c1 ~ 
Chairman t..... 
Commission on Revision of the 

Federal Court Appellate System 
717 Madison Place, N.W. 
Washington, D.C. 20005 

LFP/gg 
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r;;.",,."'6Ett!1 Of 

,jU<_~"ICE:: WILLIAM H, REHNOUIST 

June 10, 1975 

A. Leo Levin, Esq. 
Executive Director h 

. . on Revision of t e 
comm~ss~on llate system 

Federal Court APpe . . 
209 court of claims Bu~ld~ng 
717 Madison place, N. W. 
Washington, D. C. 20005 

Dear professor Levin: 
iss ion on Revision of the 

Since I knOw that the cO~iS about to close its rec~r~, 
Federal court APpellate s~st~~e opportunity to put in wr~t~ng 
I thought that I would ta expressed to yOU, senator HIus a, 
some of the thoughts I haveb~ when we discussed the 
Judge Lumbard, and Judge RO intermediate appellate court. 

. ion's proposal for an 
comm~ss . . case 

de out a conv~nc~ng 
I think the commission has rna tional court of appeals 

. b congress of a na t I agree with 
for the Great~on y. scribed in your repor. . 
along the general :~nes hd~ the desirability of a nat~onal 

commission's v~ew t a orkload of the supreme . 

~~~rtt ~!ta~~~~!~ ~~r~~en~~f~~7~~~c~ 0o~ ~~~~~~~lc~~~~~~~~i~~~~~n 
cour t view l.Ssues . . on's 
the federal systprn ~~~e the adoption of the,comm~sS~hanges 
and statutory law. me court to maRe some 

~ro~~:a~a~ii~te:::~i:e!h:t!U~~:cre~i?~a:;tj~~~~~~~~i~~~ ~~: 
~~incipal objectiv~ o~.t~~ ~~~P~:~ig~nts who are left at sea 
supreme court but .r: ~e questions of federal law. 
by conflicting dec~Sl.ons on 
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conflicting views on questions of federal law remain 
unresolved because of the Supreme Court's unwillingness, 
which is reflected in the exercise of its discretionary juris
diction each year, to undertake to decide more than about 
150 cases on the merits during each Term. This reluctance 
reflects the institutional view that thorough and deliberative 
decision-making, and not quantity of output, is the Court's 
primary consideration. A generation ago, when I was a law 
clerk to Justice Jackson, this order of priorities imposed no 
hardship to litigants. The Supreme Court's capacity to 
decide important issues of federal constitutional and statutory 
law was adequate for the needs of the country. 

I think the Commission's report documents the case that 
the capacity of this Court is no longer adequate for that 
purpose. While the number of unresolved conflicts between 
courts of appeals which were not resolved by this Court is not 
numerically large, it is significant and, I think everyone 
"ould agree that it is bound to increase. Congressional 
action that would constrict this Court's appellate jurisdiction 
and thereby increase our ability to resolve direct conflicts 
through exercise of our discretionary jurisdiction would affect 
only the immediacy of the need for a national court of appeals, 
and not theultimate need for expanded capacity. 

Congress has acted quite deliberately in enacting other 
changes in the structure of the federal judiciary. and the 
possibility exists that the need for a national court of 
ap~eals may not be realized until five or ten ye3rs from now. 
This does not mean that those interested in the federal 
juuicial system should ignore a growing problem until it 
rca:hes a more critical crisis stage. 

I have not given the Commission's report sufficiently 
thorough stUdy to warrant commenting on each characteristic 
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of the proposal. Ny present view is one of general 
agreement with the composition of the national court of appeals 
although I have strong doubts about the wisdom of the transfer 
jurisdiction proposal. 

To the extent that the national court of appeals is 
intended to increase the capac!ty for resolution on a 
national scale of conflicting circuit precedents, the 
Supreme Court is in a unique position to assess the importance 
and directness of any asserted conflicts. The reference 
jurisdiction of the national court of appeals would permit 
the national court to perform lhe function for which it is 
proposed because the Supreme Court could direct to the 
national court those cases presenting conflicts which the 
Supreme Court feels should be resolved but do not warrant 
plenary consideration in the Supreme Court. The t:ansfcr 
jurisdiction proposal ,~ould decentr<llize that responsibility 
by placing the initiating burden on the courts of appeals 
and fin"l authority with the national court. 'rhese tribunals 
C<lnnot be expected to have the same perspec~ive and over~ie,: 
of federal court adjudication as does this Court which reviews 
4,000 petitions and jurisdictional statements annually. 
Unless experimentation with the national court of appeals 
demonstrates that a system of reference jurisdiction results 
in underutilization of the national court, which I doubt would 
happen, I would prefer to see the jurisdiction of that 
court confined to reference jurisdiction. 

Sincerely, Q 
/;/dj{1-~';<t/!/ 1 ~~~. 
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