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FOREWORD 

Over the past decade, "diversion" has become a favored term used to 
describe any number of procedures designed to provide accused or con
victed offenders with an alternative to traditionally prescribed correction
al actions. The subject of this Monograph is Pre-Trial Diversion, a.n in
creasingly popular strategy for providing selected criminal court cases 
with access to rehabilitative services in lieu of normal prosecution. 

Certainly, the goals of pre-trial diversion are compelling: to reduce case
load pressures; to provide selected defendants with an opportunity to 
avoid the consequences of a criminal conviction; to reduce recidivism 
Yet surrounding the practice of diversion are many important, unanswered 
questions regarding its effects and consequences. This Monograph raises a 
number of those questions. Through a review of the diversion process and 
the findings of early evaluation efforts, it expresses some serious reserva
tions about the achievements of pre-trial diversion programs. 

Monographs sponsored by the National Institute are designed to inform 
the criminal justice community about significant findings or developments 
in law enforcement, co.urt or correctional practices. Formal pre-trial diver
sion practice is a court-based correqtional activity with less than 10 years 
of experience. More rigorous evaluation of this technique should be an 
issue of concern to both practitioners and criminal justice administrators. 

Gerald Caplan 
Director 
National Institute of Law Enforce

ment and Criminal Justice 
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INTRODUCTION 

In the literature of court reform projects, "no word has had quite 1he 
power of 'diversion' which offers the promise of the best of all wOJ'lds: 
cost savings, rehabilitation and more humane treatment." 1 This mono
graph is concerned with adult pre-trial intervention or diversion programs 
that deal with the general population of non-addict criminal defendants. 
Such diversion practice is not "true" diversion which places the divertee 
out of the reach of criminal sanctions, making him, in the candid view 
of one observer, "technically free to tell the diverter to go to hell." 2 

Rather, it is diversion that occurs inside the pre-trial process, suspending 
its participants in an extra-legal or non-judicial proceeding that may-
if all goes well--result in non-prosecution. 

Pre-trial diversion is a conceptthat has evolved over the years "from a 
long-standing but informal and low-visibility discretionary practice of 
prosecutors ... ; to a widely-endorsed the'ory and formal reform concept 
beginning in 1967; to the subject of a wide variety of experimental pro
jects and self-reports in the early 1970's; to the, target of intensb!e and 
critical research in the past year or two."3 Paradoxically, it is a concept 
that may have been handicapped from the start by the enormous com
plexity of the problems it has promised to solve. 

Two papers exploring the major issues and mechanics of adult pre-trial 
intervention programs are presented here. Part I is drawn from an eval
uation of research on pre-trial services prepared with the support of the 
National Science Foundation. 4 Based on an examination of available 
research and evaluation documents, this paper attempts to define just 
what is known regarding the effectiveness, efficiency and equity of al
ternative programs. Regrettably, enthusiasm for diversion has grown 
with surprisingly little validated support from the evaluation literature. 

1 



Thus,. Part I is largely a commentary on the unknown which necessarily 
questIOns the range of benefits optimistically cited by diversion pro
ponents. 

Part II describes the mechanics of the pre-trial intervention design in 
t~l~ee communities. Based on available documentation and brief on-site 
VISItS conducted at the request of the National Institute of Law Enforce
ment and Criminal Justice, LEAA, this section begins with-an overview 
of the m~jor operating components of all three programs highlighting 
both theIr common and distinctive features. The summary is followed 
by separate descriptions of the selection, service delivery and termina
tion procedures in each site. Although it is tempting to designate one 
or more of these programs as the best of the lot, they are not intended 
to represen~ either .fhe best 0: the worst of diversion experience. They 
are merely IllustratIve of the l11terventiol1 design, a design that has yet 
to reveal whether the specifics of its execution should be embraced or 
abandoned. 

.. 
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PART I 
SYNTHESIS OF PRE-TRIAL INTERVENTION 

RESEARCH AND POLICY ISSUES* 

*This paper is based on work supported by an award from the National Science Foundation, to 
evaluate past research in the field of Pre-Trial services considered of use to policy makers at the 
local, state, and federal levels. The goals of this project were to: 1) Evaluate the internal validity 
of each study by determining whether the research used appropriate methods and data to deal 
with the questions asked; 2) Evaluate the external validity of the research by determining wheth
er the results were credible in the light of other valid policy-related research; 3) Evaluate the 
policy utility of specific studies or sets of studies bearing on given Folicy instruments; 4) Provide 
decision makers, including research funders, with an assessed research base for alternative polley 
actions in a format readily Interpretable and useable by decision makers. The full results of 
this study are reported in two volumes referenced in the bibliography. 

:rhe views expressed in this article are those of the authors and should not be attributed to NSF. 
The study on which this paper is based is one in a series of 40 NSF-supported projects assessing 
pollcy research in the field of municipal systems and human resources. The other studies range 
from the evaluation of policy-research on the effectiveness of juvenile delinquency programs to 
an evaluation of research in the area of residential solid waste management, Persons interested 
in receiving a list describing the 40 policy-research evaluation projects should write: RANN 
Document Center, National Science Foundation, 1800 G Street, N.W., Washington, D,C. 20550. 
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PRE-TRIAL INTERVENTION OR DIVERSION: OBJECTIVES AND 
PRACTICE 

In recent years, a great deal of public and professional attention has 
been focused on the congestion and delay in criminal courts, on the 
harsh and often unnecessary restrictions placed on defendants awaiting 
trial, and for many of those defendants, the social and economic conse
quences of full criminal prosecution. These problems have generated a 
number of strategies to reform traditional methods of dealing with the 
accused during the period between arrest and adjudication: 

• To improve arbitrary and discriminatory money bail 
practices, proc.edures to permit the release of more 
persons on their own recognizance were tested by 
the Vera Institute through the Manhattan Bail project, 
and subsequently adopted by other jurisdictions as a 
model pre-trial refonn;5 

• To extend the release perogative to defendants who 
might not meet the requirements for unconditional 
freedom, reporting conditions were attached to the 
release decision in many jurisdictions; 6 

• To use the arrest incident itself as a means of identi
fying defendants in need of treatment (or at the very 
least, those not in need of criminal prosecution), in
tervention and diversion schemes evolved. No longer 
simply a means of securing the release of appropriate 
defendants, these alternatives added the goals of case 
screening and rehabilitation to the pre-trial process.? 

5 
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The basic feature that distinguishes formal diversion from other pre-trial 
release alternatives is the use of deferred prosecution as an incentive for 
the successful completion of the pre-trial period. In eligible cases, pro
secution is delayed for periods ranging from three months to one year; 
contingent upon satisfactory pre-trial performance (no arrests and/or 
cooperation with a rehabilitation program), defendants are rewarded 
with the possibility of a dismissal of pending charges. Often regarded as 
a method of standardizing traditional discretionary diversion practice, 8 

formal diversion programs generally incorporate specified eligibility cri
teria, a treatment regime, and the opportunity to monitor and control 
the decision not to prosecute. The goal is not to ensure appearance in 
court, but rather to avoid the necessity for continued court intervention. 

Although pre-trial "intervention" and "diversion" are frequently used 
interchangably, for the purposes of this review, it is useful to distinguish 
the two as follows: 

Diversion: Based on the traditional discretionary authority of the 
prosecutor or the court, the primary function of diversion is that 
of case screening. The objective is to conserve official criminaJ 
justice resource,s for those requiring close control and supervision 
removing from the sanction of the court defendants who may not 
require a full criminal disposition. 

Intervention: Although diversion occurs, the primary function is 
rehabilitation. The objective is to identify defendants in need of 
treatment and to deliver the requisite services with th~ expectation 
of providing a more effective alternative to normal criminal or 
juvenile justice system processing. 9 

Thus, diversion implies the removal of minimal risk cases fron1Yover
loaded court dockets, while intervention implies the removal and treat
ment of defendants who require service and presumably represent a 
greater level of risk to the community. The minimal risk strategy seeks 
to choose those least likely to recidivate while the treatment <:tr~tegies 
seek to choose those defendants whose criminal careers might be:illflu
enced by the delivery of services. 

6 
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In practice, most programs incorporate both objectives. Established as 
multi-service, community-based treatment alternatives, they are prepared 
to receive clients in need of intensive assistance. At the same time, beholden 
to diversion, they must select their targets carefully to honor the trust of 
the court and the safety of the community. What we may see then is not 
the simple removal of minimal risks from the court and the treatment of 
higher risks, but more often, the exclusion of higher risks from treatment, 
programs and the delivery of services to lesser risks. 

Predictably, such a result has offered many programs little opportunity 
to demonstrate their rehabilitative potential or their ability to reach and 
assist those.accused persons traditionally at a disadvantage when the more 
conventional release decisions are made. As a consequence, the new pre
trial programs have not conveniently fit into an orderly bail reform scheme 
that would provide progressively more supervision and control over the 
release of successively higher risk defendants. More often, a program 
appears as a generalized pre-trial service agency that may derive some of 
its participants from those already eligible for unsupervised release, others 
from those who might satisfy minimal conditional release requirements 
and perhaps still others from those who might be candidates for pre-trial 
detention. 10 

More than simple release prior to trial, diversion offers release with the 
possibility of no trial. Thus it operates not only in conjunction with the 
decision whether or not to release, but also as an adjunct to the decision 
whether or not to prosecute. To both decisions it adds the prospect of 
intervention and service delivery. 11 A review of the development and 
operations of several major programs will illustrate the dilemma that has 
evolved as these decisions have merged to produce diversion candidates. 

Manpower-Based Pre-Trial Intervention: The Manhattan and Crossroads 
Projects 

Developed in 1967, The Manhattan Court Employment Project and Pro
ject Crossroads in Washington, D.C., were among the first experimental 
efforts to offer deferred prosecution supplemented by a structured pro
gram·of pre-trial services. Initially sponsored by the Department of 
Labor (through the Vera Institute and the National Committee for Child-

7 

I' , 

;i 



ren and Youth, respectively), both projects were designed to deliver man
power development services--counseling, job placement and access to job 
training and educational opportunities--to youthful unemployed defen
dants. 

Measured against any single pre-trial reform effort, the multiple ambitions 
of the early manpower service programs were extraordinary. An evalua
tion report on Project Crossroads describes the range of benefits that were 
expected. 

"Alleviation of congested court calendars and flexibility in case 
processing were foreseen as relatively immediate benefits by 
the introduction of a pre-trial diversion program into the Dis
trict of Columbia court system. Longer-range benefits antici
pated, in addition to the reduction of costs incurred in the 
prosecution, detention, trial and incarceration of individuals 
'processed' in the usual manner, included altering the image 
of the courts in the eyes of the accused and the community ... 
The participant, for his part, was provided an alternative to a 
permanently recorded label of 'delinquent' or 'criminal,' as 
well as an avenup through which to gain a foothold in the legi
timate opportunity structure of society. Society and the com
munity, of course, would benefit from more and better equipped 
men and women in its labor force as well as from a decrease in 
the number of potential recidivists." 12 

To place these objectives in perspective, it is useful to note the nature of 
Department of Labor's involvement in correctional activities. Within 
DOL, interest in pre-trial services grew from manpower training policies 
that were developed in the early sixties to accommodate the training 
needs of convicted offenders. Formalized under Section 251 of the Man
power Development and Training Act, for the first time, manpower ser
vices were extended to prisoners in state and local correctional institu
tions, a disadvantaged group previously not eligible for assistance within 
the definitions of unemployed or underemployed persons. 13 

Efforts to better equip this group for work on the outside (largely through 
prison-based vocational training), led to an expanded policy of interven
tion at other points in the criminal justice and corrections systems. At 
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one end of the spectrum, systems to deliver post-release services were de
veloped to support in-prison efforts. And, at the other end, pre-trial ser
vices were adopted as a logical preventive step that would provide legiti
mate sources of opportunity to young people charged with economic 
crimes. At the same time, the provision for a dismissal of charges in suc
cessful cases, would eliminate the conviction 'record, an acknowledged 
barrier to the employment prospects of YOUi1g adults. 

In short, a concern for the labor market potential of the accused supported 
the Department's early commitment to pre-trial intervention efforts - a 
commitment that developedfna:coritext somewhat independent of the 
growing concern for bail reform. Certainly, the crowding, and costs of de
tention and the excessive hardships imposed on some defendants by their 
inability to raise bail, bolstered the case for intervention at the pre-trial 
stage. Nevertheless, despite the optimism in project goal statements, it is 
not clear that the early manpower-based intervention design ever intended 
to address these issues explicitly. 14 Rather, it was a strategy to gain 
access to youthful unemployed and employment-handicapped individuals 
whose status in the labor market might be further jeopardized if criminal 
prosecution were allowed to IJroceed. 

Three goals, then, emerged as potential evalu~tion. criteria: the delivery 
of manpower services to.cnhance the emploYl11eltt"potential of selected 
defendants; the developrnent of a workable procedure to allow. these de
fendants to avoid the stigma of conviction; and ultimately, the reduction 
of recidiVIsm through the provision of legitimate wage-earning opportuni-
ties. 15 ;::.':; 

.. " 

The clients of the early Manll;:lt.tan and Crossroads projecfts were un
employed or underemployed young adults with minimaFor no prior 
records, generally charged with propertY.~I:~l.~ted misdemeanors. 16 

Following the application of project scree·ningand. selection proce
dures, eligible and willing defendants were assigned to a project coun
selor (often an indigenous community worker or ex-offender advocate) 
responsible for providing one-to-one counseling and coordinating all 
other direct and referral services. Consistent with their focus on the 
accused as a manpower resource, both projects emphasized the 
developn1ent of appropriate employment and vocational training 
opportunities. Participants who satisfactorily completed a ninety-day 
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period of deferred prosecution were recommende.d f~r ~ nol pros ~r 
dismissal of charges pending. These were the project s favorable 
termh~ations. "Unfavorables" - those who were rearreste~, absconded, 
failed to cooperate or were unwilling to obtain and hold aJob - were 
returned to the court without a recommendation. 

The early operations of the Manhattan and Crossroads proje~ts served to 
demonstrate that the pre-trial intervention concept was feaSIble: th~t o.ne 
could negotiate access to selected defendants for the purpose ?f dehven~g 
services and that the court or prosecutor would agree to conSIder case dIS
missals if those services were accepted by the accused. The willingness of 
the courts to accept this innovation, thereby assuming an added social res
ponsibility, was considered a major criterion of success. 17 

Regrettably, the pressure of establishing these innovations ex~cted its 
price in repeated failures to offer more direct evidence of project performance, 
specifically the impact of intervention on the recidivis~ and employment 
prospects of participating defendants. Although both Issues were addressed 
in the early Crossroads and Manhattan evaluation documents, and both 
cl~limed notable success in reducing recidivism and improving the labor 
market status of participants, these findings have since been recognized as 

h . t' t 18 products of logical errors and overent USIas IC repor age. 

Briefly, three shortcomings were common to both evaluation attempts: 

1. Selection of non-random comparison groups. Both studies ~a~ed their. 
recidivism findings on a comparison of the performance of partIC1pants WIth 
that of a retrospective group of non-participating defendants (who proceeded 
through the court without intervention and were selected through record . 
searches), Since the comparison groups had not, however: ~et all the partI
cipant selection criteria, serious doubts are cast on the ValIdIty of any com
parisons between the two groups, ' 

2. Comparison of only "good" partiCipants ("favorable.f,or "successfu!': 
terminations) with all members of the comparison groupi,!f'tS,uchcOl11pan
sons which use only a selective portion of the participant group, will in
evit~blY favor the participants since a proper comparison group will con
tain some proportion of individual~;who might have terminated unfavorably 
had t1~ey entered the program. FindIngs based on these comparisons can 
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lead to only one conclusion: "After all non-performers and most known 
recidivists are returned to the courts, the remaining particip~nts look better 
than a group which still contains its failures." 

3. Comparisons of participant status before and after program participa
tion, when the measure for comparison is used as a criterion for partici
pant selection. If, for instance, participants are selected because they are 
unemployed, they are likely to show improvement, if only because they 
have nowhere to go but up. Pre-post comparisons of favorable partici
pants only are similarly biased: Since favorables are designated as such 
because their performance has improved, "after" measures cannot fail 
to look better than "before." 

Despite these errors, the findings of the Manhattan and Crossroads studies 
received the attention and enthusiasm of a broad audience. They served, 
however, more to popularize the notion of diversion than to shed any 
genuine light on the rehabilitative potential of pre."trial intervention ser
vices. 

The Nine "Second-Round" Projects 

In 1971, with the development of nine "second-round" projects, the feasi
bility of the pre-trial intervention concept was tested in a broader range of 
local circumstances. 19 With the support of the Department of Labor's 
Manpower Administration, proposals to replicate the basic Manhattan/ 
Crossroads design were funded in Atlanta, Baltimore, Boston, Cleveland, 
Minneapolis, San Antonio and three sites in the California Bay Area 
(Hayward, San Jose and Santa Rosa). 20 Although a number of important 
process achievements were recorded over the next two years, the imple
mentation of these and other locally-initiated projects also served to con
firm some of the practical limitations of the intervention design. 

At the outset, program planners in each of the nine second round sites, 
entered into negotiations with local courts and prosecutors to determine 
appropriate criteria for diversion. Although all nine sponsors succeeded 
in intro,ducing the concept) the nature of official response to the program 
varied, leaving some projects with initial and often continuing restrictions 
on the types of defendants who might be served. 21 Beginning with the 
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group of defendants defined by eligibility standards, the intervention pro
cess itself clearly placed further conditions on those who would ,actual~y 
be admitted and after admission, those who would actually receIve a dIS
missal of charges, 

To locate potentially eligible diversion candidates, a project generally 
depends either on direct referrals (from the presidingj~dge or,more 
commonly, the prosecutor) or on its court-based screemng staff,who,per
form daily reviews of the docket or similar court pap~rs, ?nce Ide~tl~ 
fied, a typical program candidate must agr~e to the ?IVerSI~n ~y v.:alVlng 
the right to a speedy trial and agree to the 111terventlO~ ~y,111dIcat1l1g 
some willingness to cooperate with the program. The 111It1al contact 
may be made in lock-up facilities, in court at arraignment, or, for those 
released, by appointment at project headquarters. 

Given a positive response, the candidate's prior cri~inal and pe~sol~al 
history must then be verified, and in many cases hIS or her motiVatIOn 
may be tested prior to admission. 22 Finally,t~e ~rosec~~or, the ?re
siding judge, or both, must concur with the project s declSlon to dIvert. 
Not surprisingly, many projects suffered substantial fall-out between 
the identification and intake stages. 23 As a result, even those pro
je'cts with fairly broad eligibility standards might find their services 
applied to a fairly selective participant group. 

At any time after the point of intake, defendants who v~ola~e thei: 
project's conditions for diversion (ge~erally by abscond111~, 1l1curnng 
new charges or failing to cooperate WIth the treatment reglille) may, 
be terminated by the project and recycled through the court on th~lr 
original charge, The prosecutor or court is notified of ~he termin,atlon 
and the case is returned for prosecution, presumably wlthout preJu
dice. 24 

Those who satisfy their obligations to the program are recommended 
for dismissal and with the cooperation of the prosecuting attorney or 
judge, the case is dismissed. In the absence of full cooperati?n',even 
a favorably terminated defendant might proceed from pre-tna1111ter
vention services to a short period of post-conviction probation super
vision. 25 
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Clearly, the entire process is highly sensitive to the motivation of the de
fendant, the discretion of program staff and the perogatives of the court 
and prosecutor. Moreover, to establish official confidence in project ef
forts, pressures abound to divert minimal risk cases and to terminate and 
thereby be absolved of final responsibility for those who evidence little 
or no progress. If minimal risk cases enter to begin with, few will probably. 
be terminated. If more chances are taken initially, more are likely to be 
turned back to the court. 26 Since these cases are then the court's res
ponsibility, a project is left in the enviable position of being accountable 
only for its successes. In the event that unfavorable termination rates 
become exceSSive, they are easily corrected by exerting greater control 
over intake. 

In the final analysis, a major question surfaces from the experiences of 
the manpower projects: Have they simply been asking too much by com
bining an interest in intensive service delivery with a provision for dis
missal of charges? Can they ever be expected to gain access to those 
who might be considered a greater threat to the community (and thereby 

- most in need of intervention services), when diversion itself implies non
prosecution of minimal risks? The experience recorded thus far in the 
eValuation literature suggests that the combination may well be an im
practical one. Although there are examples of aggressive selection 
policies apparently succeeding in 'their mission to divert the higher risk 
defendant,27 the fact that a majority of the nine replications could not, 
suggests that the concept in practice is highly susceptible to dilution. 

Unquestionably, many of the documents reviewed are dated and do 
not properly reflect the gradual expansion of admission standards that 
began and probably continues to occur as projects gain the confidence 
and support of criminal justice officia.ls. Yet, even if programs can suc
ceed in treating higher risk defendants, it remains to be determined 
whether or not a diversion mechanism (which allows a program to re
turn its failures to the court) is the best manner of dealing with the 
need for pre-trial supervision in these cases. If higher risk diversion 
should result in higher in-project failure rates, the persona1liabilities of 
the unfavorably terminated group, and the costs associated with the 
aborted diversion attempts, may outweigh the benefits that accrue in 
successful cases. 
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Clearly, judgements in this area require some knowledge of the net effects 
of intervention and diversion policies on all participating defendants. Un
fortunately, apart from documenting the selection and servicing trends 
that emerged with the development of nine new projects, the evaluation 
of the second round projects (the "DOL study") was only marginally 
more successful than its predecessors in shedding light on the question of 
whether in fact pre-trial intervention services reduce recidivism or other
wise affect the lives of participants. Plans for controlled comparisons 
between participating and non-participating defendants in each site broke 
down under the apathy, resistance and ethical objections of projects to 
quantitative evaluation procedures. 

In only one site (Operation de Novo in Minneapolis) were diversion pro
gram staff willing and able to construct a comparison group sufficiently 
complete to permit an assessment of the difference in rearrest rates be
tween participating and non-participating defendants. There were, how
ever, two potential sources of bias in the comparison group data provided: 

1) Some members of the comparison group were subject to the same 
selection bias of the Manhattan and Crossroads groups. Selected 
retrospectively from probation case files, they failed to meet some 
participant admission criteria. 

2) A disproportionate number of the comparison group rearrests 
occurred on charges classed as public order offenses (breach of 
peace) and traffic violations (driving after license revocation), 
suggesting a potentially biasing but inexplicable reporting prob
lem. 

Excluding the comparison cases derived from probation case files and 
all public order and traffic allegations against both groups, the reported 
rate of rearrest among participants was less than that of the comparison 
group in the short-term. 28 Nevertheless, given the possible non-repre
sentative nature of the sample and the apparent reporting problem~, it 
is difficult to attach a great deal of confidence to this finding. More
over, the restriction to a single site inhibits any generalization to other 
diversion efforts. 

Using all partkipant records in all sites, the study also attempted to docu-
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men~ ~he different~al effects of program services on different classes of 
partlclpa~ts. In thIS a~alysis, manpower services, although associated with 
comparatIvely low recIdivism for those with long-term unemployment 
problems, had essentially no impact on those who had been employed 
recently before arrest. Counseling services on the other hand were _ 
lated to low recidivism among those with stable employment back- re 
grounds but not for ~hose with unemployment problems. Needless to 
say, although these fmdings provide some insights into the efficacy of 
a manpower approach, in the absence of controlled experimentation 
the~ do not a~dress the question of its relative effectiveness as an alter
natIve correctIonal :::trategy. 

Program Variations 

E:uployment-focused ~rograms such as Crossroads, Manhattan, and the 
~l1:e seco?d-round projects represent only one approach to pre-trial 
mt~rventlOn. In fact, the findings noted above concerning the relative 
eff~cacy of manpower vs. counseling services suggest that personal coun
selIng alone n:ay be of value to those who may not require specific em
?loyment ~ssIstance. Moreover, legal observers have argued that limit
mg the delIvery of pre-trial services to defendants unemployed. or under
employed may be subject to challenge under the equal protection safe
guards of the Constitution. 29 Consequently, even the original man
power focused programs have often"relaxed this criterion and have ac
cepted fully employed candidates as well as students. 

Dade County 

Although ~any other projects have incorporated elements of the man
power servIces m.odel, n?t.all e~olved under the same employment man
date, 0; as. agencIes adm1l1IstratIvely independent from official components 
of the JustIce system. In early 1972, a project in Dade County was initiated 
by the ~tate Attorney's Office. Although it was subsequently placed under 
the offIce of the Court Administrator, the project continues to receive 
funds and office space from the State Attorney. 30 

Project effo~ts have focused on personal couns~ling \Yith substantially 
less emphasIs on manpower development services or referrals to nlated . 

15 
· .. , 

U -----------------_., .. " -------------------'-----~ ... ,.::~--~~ 



r 

community resources. Overall, this project's choice of a less comprehen
sive service strategy, a choice presumably dictated by the needs of its 
participant group, seems to reflect a more visible concern for the diver
sionary aims of such a project. In turn, the stronger emphasis on diver
sion is probably consistent with the project's prosecutorial affiliation. 
Whether that affiliation adds to the coercive nature of the diversion 
offer is a speculation not formally investigated by the project's evalu
ators. The profile of participants admitted does, however, suggest that 
it may result in a more explicit policY of diverting and treating cases 
which ordinarily might receive minimal official attention. At the time 
of the evaluation report (mid-1973) a substantial number of participa
ting defendants were charged with soft drug related offenses (possession 
of marijuana) and eligibility criteria restricted admission to those with 

no prior convictions. 

Although the Dade project represents a departure from the intensive 
coordinated service approach of the manpower projects, it has been none
theless motivated by the desire to promote tjle defendant's economic and 
social stability, thereby inhibiting future criminal incidents. Accordingly, 
evaluation efforts have attempted to document counseling effectiveness, 
reduction in recidivism and improvements in participants' employment 
or educational status. For substantially the same reasons noted earlier 
in connection with the Crossroads and Manhattan evaluations, these ef
forts have yet to produce conclusive results. In the analysis of recidivism, 
an additional difficulty resulted through the use of different periods of 
observation for participant and comparison group members - the parti
cipant group was exposed to rearrest about half as long as the compari
son group. 31 The findings reported regarding the effects of the pro
ject's counseling component are similarly difficult to 'interpret, although 
the attempted measurement of psychological impact on participants may 
be an important step toward a more thorough evaluation of the conse-

quences of diversion. 

Citizens Probation Authority 

Another and perhaps the earliest example of a prosecutor-based diversion 
project is the Genessee County Citizens Probation Authority (CPA) that 
began in 1965 as a Court of No Record under the Prosecuting Attorney's 
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Office. Three years later to permit e 
the status of the prograI; as an "e t xiand,~d caseloads and to enhance 
as a formal voluntary pre-prosecut~o~- egal ~evice, CPA was established 
the prosecutor's office. 32 probatIon program separate from 

~pparently, CPA has approached diversio f' ' 
l11g perspective. By formally articulatin t~ 10m .a faIrly d~vout screen-
but seldom acknowledged) 't . g s polIcy (practIced elsewhere 

lb 
. 1 IS one of the few pro' t t 

a elt not resolve __ the dUe d ~ec s 0 recognize -

b
. mma rawn between div . 

o ~ectives, As a practical matte tl ,ersIOn and treatment 
havior is explicitly disavowed i. tIle goal of ~eternng future criminal be
ing out the "criminally dispo;ed"a a~~~,the pn.ma~ interest lies in screen
appear to be of a situational temp scre~nl11g l~ those whose offenses 
uation document maintains I" (1 ;~a;~ or l~pulsive ~ature." A CPA eval
modify climinal behavior a~d (2~ th~t ~ A .IS, not deSIgned nor intended to 
to .Jrocess and treat perso~s who 'I a egitImate and major need exists 
Thus, in the absence of rehabilita~~n awbreakers' ~ut 110t 'criminals' .... "33 

functions to relieve court co t' goals, the project theoretically 

I 
nges IOn and alleviate th b d f 

na processing for the accused S . , e ur en 0 crimi-
to divert cases not likely to e',· d .1II~nsl11gIY, although its stated intent is 
is available to support the d; ~I. Iva e, a structured program of services 
service delivery in CPA generCallslionno~ to prosecute. At a minimum, 
th y conSIsts of monthly I' . 

roughout a one-year pre-probati' counse mg seSSIOns 
and treatment policies as follows: on penod. CPA describes its selection 

" ... Citizens Probation Authorit . 
controls resulting in the selectionyo~ses Ivery stnct screening 
tatable among the offe d . o~ y the most rehabili-

(
CP A] . t . . n ers [SIC] for l11clusion in its program 

111 el VIeWS the offend d' . . .. 
stitutional rights describes t:

r
, a Vlses hun ~ul1y of his con-

. . ' e program to 111m and asks f, 
permISSIOn to conduct a confidential b k . . or 
tion ... Upon completion of thi ac ground I~ves~Iga-
investigation a 'treatment pi ,~personal and soclal hIstory 

t '. an IS recommended to the 
secu or. If the prosecutor believes this is to be a realist' pro-
plan ... and the offender has ad' lC 
tions .of the treatment pia l" gree. to abIde by the condi-

... n .Lor a perIod of one year th th 
prosecutor consents to defer f tl " en e 
offender's successful comp1eti~~ ~~rt~:opsreOcbut1t~n pen~ing the a Ion penod. 
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For failure to complete any of the conditions of his pro
bation agreement, the case may be returned to the pro
secutor's office and a warrant requested. Upon success
ful completion of the program, further prosecution is 
dismissed and the police records are expunged." 34 

The CPA evaluation reports a low rate of recidivism to support the 
success of its selection policy. It does not claim, and correctly so, that 
the low rate is an indication that participant behavior has changed. 
Rather the data are offered simply to show that the project has succeeded 
in sele;ting defendants who don't recidivate much. Given this selection 
policy, the rationale for providing a year lon~ ?eriod of se~vice ~s s,omewhat, 
obscure. It is one thing to disclaim any ambitions to modIfy cnmmal be
havior thereby justifying the selection and non-prosecution of minimal 
risk cases. This occurs quite routinely as a function of the prosecutor's 
discretionary case screening decisions. It is quite another to supplement 
that decision with a fairly long period of pre-trial supervision and services 
without some assurance that the treatment is being applied with some ex-

pectation for change. 

Forgetting for a moment that the impact of the project's supervision 
and services must be relegated to the unknown, it is equally difficult to 
determine whether the diversion policy itself has resulted in "preventing 
the stigma of arrest and conviction and the notoriety and shame which 

. ., I t'" 3S often accompames cnmma prosecu IOn. 

Four questions are central to any judgements in this area. Although these 
questions are defined by the objectives described for CPA, they are equally 
applicable to most intervention efforts. 

_ First, to properly answer the question whether diversion has reduced 
the implications of normal criminal processing, we need to know wha~ . 
those implications are. What would have been the consequences of cnml
nal prosecution had diversion not occurred? It ~s cer~~nly not u~l~eason
able to assume that participants who have been IdentifIed as suffICIently 
low risk for diversion might have been classed as low priority for prosecu
tion and hence not convicted. 36 
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. - Second, assuming participants would have been convicted and sub
Jected to at least a one year probationary period under normal circum
stances, is it clear that providing that supervision before adjudication of 
guilt is any less stigmatizing than the normal criminal process? With the 
repeated references to "offenders" who participate in CPA it is not 
c!ear that criminal labelling is entirely avoided by practitio~ers of diver
SIOn programs themselves. Commenting on this issue, Freed has char
a~teriz~d ~re-prosecution probation as an extension of prosecutolial 
dIscretIOn mto a new arena of pre-trial sentencing. 37 

- Third, assuming non-official intervention avoids the labelling prob
lem and an otherwise assured conviction, can projects in fact follow 
through on their promise of expunging arrest records? (The CPA evalu
ation report indicates that this was a troublesome area often subject to 
"mechanical breakdown.") 

- Finally, assuming all is well for those who satisfy their obligations 
to the program, is it certain that those returned for prosecution on their 
original charg~ are .not,stigmatized by program failure, a stigma that may 
have personal ImplicatIOns as well as implications for the outcome of 
their case? . 

By virtue of their diversionary fe~tures, all programs have incorporated 
the goal of reducing the stigma of criminal prosecution. None of these 
questions, however, have been adequately addressed in the evaluation 
literature. 

Operation Midway 

Thus far, we have viewed two ends of the spectrum of pre-trial inter
vention opportunities: 

- "Manpower-based" intervention projects which have generally 
functioned as independent agencies often using their own court 
screeners to identify cases which are then approved as a discre
tionary function of the prosecutor or court. Intensive manpower
related services are provided within limited caseloads. 

19 

I r 



·~~·=·-================~~~~_~.~c·~ .. ,~·~== __ =_=._= ___ ==~~~.===== ... == _________________ ,, ____________ ___ 

" :/ 

- Diversion-oriented "counseling" projects which, althou~h administra
tively separate from the prosecutor's office, are under dIrect pr~sec~
torial control, depending on that office for all referral and ~ermma~lOn 
decisions. Caseloads are higher. and service delivery less vaned and m
tense. 

A third and distinct variation is provided by Operation Midway in Nassau 
County, New York. 38 Midway was established within the ,Nassau County 
Probation Department in 1971. Participants, almost exc1usIVe~y fel~ny de
fendants, are referred to the program after indictment ,at the dIscretlo~ of 
the judge sitting at arraignment. According to the project ~e~ort, apph~a
tion must be made by counsel and the final acceptance declSlon rests wIth 
Midway's probation officers. 

Defendants agree to deferred prosecution and pre-trial ~robation, super
vision for a period of not more than one year, The servI~es provIde~ by 
the probation officers (who maintain limited caseloads) ,mclud~ testI~g, 
individual and group counseling sessions and related socIal servIce assIstance, 

Midway's functional and administrative alliance with probation h~s re-, 
sulted in two significant departures from common diversion practice: 

1) Rather than using non-traditional staff in counseling roles, Mid
way's "counselor-advocates" are ~ro b~ti?n ~fficers. (Reportedly, 
however project activities are easdy dIstmgUIshed from those of 
probatio~: Officers who serve those under indictment do ~ot al~o 
serve convicted offenders and participants have apP,arently Identl-
fied with Operation Midway rather than the Probatlon Department.) 39 

2) At the point of termination, in addition to a re~omme,~:dation for 
outright dismissal, plea bargaining may be consl~ereq' m tho~e c,ases 
where the alleged criminal act was of such seventy that the Dlstnct 
Attorney's Office would not consider dismissal." 40 This is stated 
in the formal conditions of the grant as follows: 

"Upon l"~J1pletion oOl1e program, the defendant's case shall be 
processed to completion in the normal manner, except that the 
Director of the Program may, in appropriate instances: 
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a. recommend to the court that individual cases be dismissed with 
consent of the District Attorney, or 

b. report to the County Court upon the defendant's activities dur
ing the program as a part of the pre-sentent;e investigation to be 
considered by the court in sentencing." 4l 

In using the investigative perogatives of its parent agency to facilitate plea
bargaining, Midway has apparently extended the traditional pre-sentence 
reporting role of probation into the pre-conviction stage of proceedings, 
Although it is not clear precisely how the issue of confidentiality is treat
ed by Midway, the transmission of pre-sentence information to the pro-
:~ecutor or court prior to a plea or determination of guilt may serve to 

. cf'urther obscure the easily forgotten fact that pre-trial intervention clients 
are accused - not convicted - persons. 42 

Notably, Midway has secured the active involvement of defense counsel in 
its diversion proceedings. With few exceptions, diversion clients in most 
projects do not routinely have the Opportunity to consult with a defense 
attorney at either the referral or termination stage. 43 According to the 
Midway report, defense counsel are actively involved in the referral pro
cess, attend in-project conferences regarding the client's progress, are in
volved with program discharges and dispositions, and are generally con
sidered a valuable source of motivation for the client. It is not clear . , 
however, whether this policy would be easily replicated in other diversion 
programs. Midway's focus on accused felons and its role as a pre-convic
tion rather thim pre-trial service program may provide a unique impetus 
for the collaboration of defense attorneys. And, consistent with Nassau 
County's position as a relatively wealthy community, many attorneys who 
have formed an alliance with the program are apparently retained by their 
diversion clients. 44 

Like the Dade County evaluation materials, Midway's early evaluation re
port necessarily covers only a small number of participants over a limited 
time period (2/71 - 11/71) and concentrates on reporting measurements 
of attitudinal change (using a clIent self-concept scale and a scale of dis
crepancy between actual and ideal self concepts). Since the psychometric 
scales used are not part of the standard literature, it is difficult to assess 
the extent to which they actually measure self-concept and discrepancy. 
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As an incidental measure, a low level of participant r~c:rrest is reported as 
evidence of project success. However, only five part1~Ipants had cOl~rleted 
their tenure in the program at the time of the evaluatIon document. 
Moreover, since data were not collected for a reference group, no stat:l11ent 
of recidivism effect is possible. In fact, if the currently low r~te of re~rrest 
is maintained as more participants are exposed for longer penods of tIme, 
we can only assume that Midway participants - although more seve~elY 
charged _ are only circumstantially higher risks. Without a .compar~son 
with similar defendants processed in the normal manner, ~hdway, hk~ . 
CPA, can only assert that it has selected participants not lIkely to recldl-

vate. 
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SUMMARY OF EVALUATION AND POLICY ISSUES 

I t is clear that the pre-trial intervention concept poses a fundamental 
dilemma acutely reflected in the evaluation literature. The basic con
flict is between the delivery of services to reduce n'cidivism (presumably 
among those with enough likelihood of recidivism to make such reduc
tion meaningful) and the provision of a humane alternative for those not 
likely to recidivate. In practice, the former may become unintentionally 
or quite purposefully subordinate to the latter as defendants must pass 
a number of screening tests prior to admission: In most cases, the logic 
of such screening is either implicitly or explicitly the selection ofinini
mum risk defendants. 

As these two goals have become confused, so too have the outcome 
measures selected as evaluation criteria. As a result, many programs echo 
the claim that if the absolute level'of rearrest among participants is low, 
it can be attributed to the treatment delivered hy the project. Only CPA 
admits that the only certain conclusion to be drawn from a low rate of 
rearrest is that the project has selected a group not likely to recidivate. 

Because programs do not assume ultimate responsibility for their failures, 
the confusion often continues. Since those who are returned for prosecu
tion after failing in the program, initially passed all the requisite screening 
tests, they may be mistaken for a comparison group. 46 Another version 
of the same grevious logical flaw is the construction of an independent 
comparison group whose outcomes are then compared with only those 
who successfully completed the program. Before and after comparis.ons 
among successful participants and the omission of unfavoraJles in post
termination data NlIection efforts 'are still other manifestations of the 
tendency to f0rget that a program starts out with a responsibility to all 
its participants. 
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Th~ same logical fallacies that impede meaningful evaluation efforts have 
raised serious questions regarding the ability of the pr~"trial intervention 
design to functi.on as a less costly or more humane alternative to tradition-
al criminal proceedings. 

_ Is the notion of maintaining low risk defendants in a pre-trial holding 
pattern for 3 months to one year consistent with the objectives of diver
sion? Many observers fear that in responding to the "crisis of overcrimi
nalization" diversion programs have simply created a parallel structure 
that maintains and extends official control over the accused. Often dis
cussed in relation to delinquency prevention efforts, it is a danger equally 
applicable to the practice of diverting and treating adult criminal defen
dants who may not have extensive supervisory requirements. 

"Not all deviant behavior requires treatment, whether in 
or out of the criminal justice system, yet the mere presence 
of a functioning mechanism of community services, with 
none of the more obvious drawbacks of the penal system, 
is likely to result in the "treatment" of many more indi
viduals by official agencies." 47 

The diversion of small numbers of low-risk defendants further obscures 
a realistic assessment of the probable cost savings of the deferred pro
secution approach. The nine second round manpower programs have 
observed limited caseloads (approximately 25 cases per counselor) and 
have maintained a fairly costly service apparatus resulting in per capita 
costs of $651 to $1,388 during the first two years of operation. Programs 
with higher caseloads or less intensive service capabilities have ranged from. 
$65 to $515 per case. When these figures are adjusted for the additional 
costs incurred by the court in processing unsuccessful cases, most pro
grams emerge as fairly expensive alternatives. 48 If they were truly 
functioning as alternatives to incarceration, justifying the expense would 
not be difficult.' The evidence available indicates, however, that in the 
absence of a diversion alternative, few project participants would have 
faced ajail sentence.49 

To the extent that participating defendants would have been convicted 
and placed on probation, the workload of the probation agency is 
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clearly reduced. The real savings, however, are somewhat ephemeral. A 
! 0% red.uct~on of cases calendared or probated does not nece'Ssarily result 
111 the dIsmIssal of one out of every ten judges; clerks, bailiffs, etc. More
over, although participants are off probation caseloads, they are still on 
somebody's caseload, in this case, a new agency createdto sustain them 
during the pre-trial period.:'" 

- A related and somewhat controver.s.ial issue in the administration of 
deferred prosecution programs is the implicit presumption of guilt that . 
accompanies the diversion procedure. 50 In fact, where diversion has ' 
been directly sanctioned by the prosecutor, there may be little distinc
tion betwee~ an explicit and implicit presumption of guilt. CPA, for in
stance, reqUIres the defendant to acknowledge "moral responsibility for 
his unlawful acts." 51 In Honolulu, a Deferred Acceptance of a Guilty 
Plea (DAGP) Program was :ldded to the City's Deferred Prosecution 
Program in response to difficulties expei'ienced by the prosecution in 
commencing action against cases unsuccessfully deferred. 52 Under this 
procedure the defendant signed a written admission of guilt. The ABA 
has indicated that a guilty plea should not be imposed as a condition for 
d· . 53 d' f IverSlOn an 111 act the overwhelming majority of p1:ograms do not 
require this admission. Neverthel~ss, in practice, by intervening to pro
vide remedial services, it is practi~al1y impossible for diversion programs 
to avoid attaching the implication of guilt to their accused (but un con
victed) participants. 

Although alleviating the consequences of criminal prosecution is a prime 
co~cern of deferred prosecution program~, the presumption of guilt may 
easIly negate any mechanical efforts to avoid stigmatization. All pro
grams have sought to avoid a conviction record (which may or may not 
have been guaranteed in the absence of diversion). However, since the 
record of arrest often remains, this may be of somewhat limited value. ' ' 
CPA promises to expunge arrest records, a promise apparently somewhat 
difficult to fulfill. In·Dad~ County, official arrest records contain the ' 
notation "Referred to PTI." However, the primary advantage of "Re
ferred to PTI" as opposed to "suspended sentence" may be that the 
meaning of the former is not yet well defined. Presumably, as soon as 
users of records come to understand PTI, it will become part of the tradi
tional crimiI),aljustice system and lose its value as a way'of avoiding a 
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record. Finally, while the consequences of presumed guilt are probably 
not worrisome for any participant who enters a program with a prior 
arrest or conviction record, the value of avoiding any record of the cur
rent charge is probably similarly diminished. 

- The third critical issue returns us once again to the fate of those 
who fail to meet program requirements and are terminated with no re
commendation. As we have seen, these cases are subject to a kind of in
formal double jeopardy. They are placed on pre-trial "probation," they 
fail, and are returned for prosecution on their original charge. That this 
group may be prosecuted more vigorously as a result is an easily imagined -
albeit not formally substantiated - risk. Nevertheless, the end result for 
most "unfavorables" is conviction followed by another period of proba
tion supervision. 54 

In the absence of well-defined termination guidelines, the discretion of 
program staff will inevitably playa significant role in determining termi
nation status. Rearrest and abscondance are frequently the only clearly 
defined criteria. A participant's responsiveness to the service delivered 
(obtaining and holding ajob or attending project counseling sessions), 
are the "softer" measures often considered in the termination decision. 
To the extent that such services are motivated by a project's allegiance 
to seotors other than defendants (e.g. the labor market) such treatment 
may be of questionable benefit from the client's point of view. This is 
particularly striking in programs delivering job placement services where 
it appears that employers may be better served by the placement than 
are clients. 55 Moreover, although all programs seem to have attracted 
highly responsible, dedicated staff for their counseling positions, there 
is a distinct possibility that the pressures involved in some counseling 
maneuvers are simply not palatable to some clients. 56 

In characterizing this problem, Phillip Ginsberg, Chief Public Defender 
of Seattle-King COtlI1ty, has questioned the wisdom of providing ";"fell
intentioned social engineers" with the discretionary authority to 
affect the legal status of accused persons: 

" ... how quickly will they blow the whistle? How much 
flexibility will they have to say this particular program did 
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not work out, not because the defendant was wrong, but 
because the program wasn't right ... "57 

In short, given the element of "constructive coercion" that may propel 
the accused into a diversion alternative, the distinction between rehabili
tative and punitive treatment may be only a matter of semantics. To 
expose as many as one quarter of all participants to double jeopardy (in 
the first instance, solely on the basis of unproven allegation), seems an 
unfortunate feature of a well-intentioned design. 

Over all sites reviewed in the DOL second round evaluation, in 48% of 
the unfavorable cases, lack of cooperation constituted the major reason 
for failure to receive a dismissal recommendation. Furthermore, on the 
basis of data obtained in one site, the DOL study suggests that in the 
long term unfavorables may present no greater threat to the community 
than their favorable counterparts. 58 These findings raise serious questions 
regarding the mechanics of the intervention process. 

In community manpower or social service programs, no sanctions are 
placed on program drop-outs or failures. By their own choice, or at the 
discretion of program staff, they may leave under no penalty worse than 
a foregone opportunity. The same program, operating in the court arena 
and accepting diversion cases, is forced to play with higher stakes. Any 
termination decision will affect the legal status of its participants. An 
unfavorable decision - specifically one based on a judgement of non
cooperation - may well be asking the courts to add social performance 
criteria to definitions of criminal conduct. Few could avoid sympathy for 
the situation of a hypothetical defendant charged with petty larceny and 
chronic non-attendance at counseling sessions. 
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ALTERNATIVE REFORMS 

Admittedly, the risks associated with diversion may quickly pale in con
trast to the limitations and inequities clearly visible in viewing the tradi
tional administration of criminal justice. Yet it is precisely due to those 
difficulties that diversion schemes evolved. Ironically, in attempting to 
circumvent these basic system deficiencies, a new system with its own 
attractions and deficiencies has begun to mature without furnishing con
vincing evidence that it has seriously affected the basic problems that 
attend the pre-trial criminal process. In discussing the impact of early 
bail alternatives, Patricia Wald has simply stated the limits of single re
form efforts: 

" ... The dilemma of bail reform in the sixties raises funda
mental questions about wh~ther any part of the criminal 
justice system can be significantly improved until all of it is. "59 

Here it may be instructive to enumerate some of the more fundamental 
reforms that have been suggested to meet the varied expectations cur-
rently placed on pre-trial diversion efforts. . 

1. Implementation of procedures to ensure speedy trials. 
Diversion has been viewed as an opportunity to productively utilize the 
inevitable delays that occur between arrest and adjudication. The assump
tion is that early intervention provides an immediate stimulus for the de
fendant's cooperation with a rehabilitation effort. CPA provides a straight
forward appraisal of this benefit. 

" ... the offender begins to receive counseling and assistance 
with his problems almost immediately ,after the commission 
of the offense rather than the delay offour to six to eight 
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months which often occurs between arrest and final 
sentencing. There is a distinct advantage to being able 
to deal with the offender at the moment when the 
magnitude of his offense as an anti-social act is still 
uppermost in his mind and before he's had an oppor
tunity to spend months making excuses for himself or 
learning from jailhouse lawyel's how to beat the rap 
or not get caught the next time." 60 

Greater efforts to attack the delay problem directly by accelerating the 
disposition of these cases, might afford the same opportunity for early 
intervention at the post-conviction stage. Alternatively, limitations on 
pre-trial delays in conjunction with supervised release options have been 
proposed under pending Federal Speedy Trial legislation. 61 (In con
trast to the provisions of this legislation, diversion candidates must 
waive the right to a speedy trial to accommodate periods of deferred 
prosecution ranging from three months to one year or more.) 

2. Improved methods to expunge arrest and conviction records. 
To alleviate the possibly negative effects of participation in a pre-
trial intervention alternative the American Bar Association's National 
Pre-trial Intervention Service Center has recommended 'that projects 
" ... join with other segments of the law reform community in elimi
nating the use of arrest records in determining employment, licensing, 
loan or educational qualifications."62 In a statement prepared for the 
House Judiciary Committee, Daniel Freed has suggested that these re
forms may be sufficient in themselves to achieve one of the intentions 
of diversion. 

"Statutes or proposals to permit erasure of an-est records 
have become fairly common in recent years; those dealing 
with expungement of conviction records are rare. Yet since 
both types have precedents and are feasible, there may be 
nothing magic in the utilization of pre-trial diversion as 
opposed to post-conviction probation." 63 

3. Criminal code reform. 
Many diversion clients may be routed to a pre-trial service program 
simply because their behavior has fallen, perhaps inappropriately, within 
the sanction of the criminal law. Decriminalization through the repeal 
of existing laws has been advocated for a variety of minor misdemeanors 
and "victimless" crimes. Through revision of criminal codeR, some diver-
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sion from the criminal prot;ess can clearly be accomplished without the 
need for providing intervention services at all. Among the charges 
handled by some diversion programs, minor drug-related offenses (pos
session of small quantities of marijuana) and selected disorderly conduct 
charges represent two categories commonly discussed in relation to statu~ 
tory diversion efforts that would require neither criminal nor social ser
vice sanctions. 64 

4. DeveiojJment of early diversion options. 
While decriminalization without attendant service obligations is per
haps the purest form of diversion, there exists a range of behavior -
not uniformly amenable to removal from criminal statutes -- that need 
not necessarily an-ive at the court intake stage. The DOL study has hy
pothesized that many defendants, suffering from minor offense allega
tions and minimal service needs, were routed to the program simply for 
lack of any other (earlier) non-official options. 

"Within the nine projects studied, the pre-trial intervention 
anernative was often used by the system as a convenience 
for handling arange of minor misdemeanors not necessarily 
appropriate for full criminal disposition. In these cases, diver
sion in lieu of arrest may re'suIt in far greater savings to the 
criminal justice system than are currently possible under a 
strategy confined to pre-trial intervention (which involves 
the arrest procedure, calendaring cases, and often, two court 
appearances - an equivalent if not more extensive involve
ment with the system than might ordinarily occur)."65 

Similarly, an evaluation of the New Haven Pre-Trial Diversion Program 
suggests that "the possibility should be explored for moving some re
lease or diversion (including nonarrest) decisions back to an earlier stage 
in the criminal process, so as to effect savings in time, money and man
power." 66 

Pre-arrest diversion, then, is quite simply non~arrest. "Every attempt 
is made to handle the minor offender in alternate ways before an arrest 
is made."67 Whether the procedure involves the use of police-community 
affairs officers, 68 citizen dispute mediators, 69 or voluntary restitution 
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agreements, "the difference is an invitation to virtue rather than coercion 
to virtue." 70 

5. Experimentation with broader non-diversionary release strategies and 
community oriented sentencing alternatives. 

From a release standpoint, Own Recognizance (OR) and diversion programs 
have often competed for the same clientele. OR has sought to secure the 
simple pre-trial release of low risk indigents; diversion may deliberately or 
inadvertently acquire those same low-risks and attempt to accommodate 
their release and non-prosecution or rehabilitation. TIns overlap clearly 
minimizes the opportunity to systematically identify f I,d deal with defen
dants more likely to remain in pre-trial detention cells and face further 
post-trial incarceration. 

As the evaluators of New Haven's Pre-trial Diversion program have con
cluded, the proliferation of independent and ofte17 duplicative pre-trial 
services and functions also "poses a substantial challenge to effective cri
minaljustice administration." 71 A subsequent article in the Yale Law 
Journal suggests that New Haven consider the total consolidation of re
lease options (including detention) under a single leadership. 72 By the 
logic of the authors, the creation of a single agency to deal with all un
convicted defendants - whether released or detained - would permit more 
coherent pre-trial status d.ecision-making and facilitate the expanded use 
of non-detention alternatives. 

A project in Des Moines, Iowa, while not as ambitious a reform as that 
envisioned in the New Haven proposal, has successfully integrated the 
pre-trial services available in its sixteen-county Fifth Judicial District 
under the leadership of a Department of Court Services. A specific pro
ject objective was to reduce the pre-trial detention population by offering 
a "community corrections" alternative to defendants who could not 
otherwise secure their pre-trial release.?3 By entering a "performance 
contract" to appear at stated intervals at project counseling and ir.f0rma
tion meetings, these defendants avoided detentiop.. An evaluation of 
three years of this project's activities found that its clients were just as 
likely to appear in court as those who met OR standards and were re
leased without services. 74 
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The Community Corrections Unit is a "diversionary" alternative in two 
respects: 1) it is clearly diverting defendants from pre-trial detention; and 
2) although it does not employ a dismissal of charge provision, based on 
participating defendants' pre-trial performance the Community Corrections 
Unit may recommend a course of action to the court, usually probation 
with suspended sentence.75 

In addition to conventional pre-trial release and release with supportive 
services, the Polk County Department of Court Services coordin ; these 
functions with a local Probation Unit and a residential work anL ·~~..tca
tional release alte;-native to county jail for convicted felons. These units 
address the need to provide the convicted offender with non-institutional 
rehabilitation services and may reduce pressures for extensive interven
tion prior to a finding of guilt. 

6. More effective assistance of defense counsel. 
In recent years defender agencies have been called upon to take a vital 
interest in the provision of supportive non-legal resources to indigent 
clients. Although most defender agencies have not become extensively 
involved with social assistance efforts, precedents for the association of 
pre-trial services with the defense do exist and can be considered essen
tial to adequate performance of the defense function. 76 In the District 
of Columbia, the Offender Rehabilitation Division (ORD) of the D.C. 
Defender Service was instituted in 1967 as a service for defense attor
neys, "to achieve diversion from the criminal process for marginal of
fenders, probation or other community treatment for those convicted, 
and more rehabilitation oriented sentences for those incarcerated." 77 

The project is staffed by non-legal support personnel and offers attor
neys assigned to defend indigent criminal defendants, social reports for 
use in negotiating disposition and sentence, and assistance in securing 
community-based social and rehabilitative services. 

Although the ORD evaluation report cannot offer firm evidence that 
this program assisted in reducing the recidivism of project clients, its 
more modest goals were apparently more than adequately met. The 
availability of rehabilitative planning services within the defender agency 
enabled attorneys to negotiate the pre-trial release of indigent defendants 
and to prepare clients for less restrictive sentences than they might ordi
narily expect. 78 
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Whether or not a pre-trial service agency is actually administered by a 
defender agency, 79 an adequately funded and properly functioning de
fense system can clearly use its advocacy position to accomplish many 
o~ the outcomes commonly associated with formal diversion programs. 
Most important, it can do so within the existing system without the 
selectivity necessarily imposed by single purpose diversion efforts. 

7. Expanded probation resources. 
Proponents of diversion often cite the high caseload/minimal service 
dilemma of most probation agencies as a justification for the develop
ment of intensive pre-trial service alternatives. Again, addressing the 
problem by developing a new organintional alternative may not be the 
most direct solution possible. In fad, the generous resources many di
version programs have enjoyed might play an important part in upgrad
ing the ability of probation to function as a viable sentencing .1lternative. 

" ... since the useful and well-funded services provided 
by pre-trial diversion programs typically exceed those 
being offered by post-conviction probation programs 
in the same jurisdictions, what evidence is there in the 
record to suggest that an equally low rate of recidivism 
for the same defendants could not be achieved if probation 
programs were equally funded and offered the very same 
services." 80 

Operation Midway, a diversion program administered as a separate arm 
of a probation agency, provides the most direct example of the robbing
Peter-to-pay-Paul phenomenon. 

" ... To be perfectly candid, I must confess that when, 
Operation Midway is compared to traditional probation 
agencies, there are certain conditions tha:t:one must 
take into account which obviously favor Midway. 
Throughout most of this project year, four well-
trained probation officers have been working under 
the direction of a carefully selected project director 
who has doubled as case supervisor. The caseloads were 
usually small in comparison with most probation agen- .
cies. A tremendous investment was made in terms of 

34 

time, facilities and use of personnel. .. "81 

Although the trade-offs are clear, unfortunately, neither Midway nor any 
similar program has yet demonstrated exactly what the pay-offs of that 
investment are. 
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FUTURE RESEARCH NEEDS 

As alternatives to pre-trial intervention as it is currently practiced, each 
of the reforms outlined in the previous section make one or both of the 
following assumptions: 

Ii that pre-trial services may be more equitably delivered 
if projects do not incorporate uniform provisions for nOI1-

prosecution; 

• that with more basic reforms to the criminal justice 
process, many of the advantages of diversion might 
be equally available through a post-conviction service 
program thereby eliminating the dangers that inhere 
in manipulating the status.of accused persons. 

One crucial piece of information is necessary before we can assume that 
either non-diversionary pre-trial services or post-conviction services might 
carryall the potential benefits commonly attributed to pre-trial interven
tion services. Although the same services might be provided by the same 
community-oriented non-professional staff and convicted persons might 
still avoid a record (through expungement), the deferred prosecution 
element is missing. 

A reasonable and as yet unsupported hypothesis of diversion is that 
cooperation while in the program -- specifically, avoidance of new of
fense allegations and receptivity to rehabilitation services - is positively 
related to the incentive offered by the opportunity to avoid prosecution. 
According to Franklin Zimring, "early diversion is best viewed as a multi
goal process offering two scarce commodities -- non-prosecution and 
expensive, albeit coerced, treatment services ... " 82 Determining the 
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impacts of one commodity independent of the other is a crucial measure
ment not yet reported in the evaluation literature. 

At best, research efforts to date have indicated that if participation in a 
diversion alternative has an effect on recidivism, it is probably of limited 
duration and generally small magnitude. 83 Moreover, if such an effect 
exists, we cannot determine exactly why it resulted. If it is the treatment 
that produces the impact, immediate disposition followed by post-con
viction services might do the job equally well. If it is largely due to the 
opportunity to avoid prosecution, a diversion policy might be desirable 
and in many cases probably need not be accompanied by extensive re
habilitation services. 

Only one diversion project reviewed offers no supervision or services 
during the pre-trial period. The Deferred Prosecution Program in Hono
lulu is limited to accused persons charged with first or situational of
fenses. These defendants do not enter a rehabilitation program; In 
addition to the dubiol-is requirement that participants sign a formal ad
mission of guilt, the only condition attached to non-prosecution is that 
of remaining conviction-free during a one year to 18-month period of 
deferment. The program reports a 6.4% rate of subsequent rearrests 
and convictions for a group of deferred cases (157) over a two-year 
period. 84 This falls clearly within the range of rates reported by service 
oriented programs which have accepted similarly low-risk defendant 
groups. 

Although the experience in Honolulu is somewhat intriguing, strict 
inferences regarding the impact of deferment or deferment vs. services, 
are not justified. Clearly, however. both questions need to be answered. 
To do so, at least two comparisons are necessary - comparisons that can 
Ollly be made through the use of randomized control groups compos(!.~ 
of subjects eligible in all respects for program participation. The first'. 
would compare the performance of defendants diverted and treated 
with the performance of a comparable group who were simply diverted. 
The second would compare the same non-officially treated diversion 
cases with cases processed in the normal manner. A proposal to conduct 
this experiment within the Manhattan Court Employment Project has 
been submitted by the Vera lnstitute of Justice to the Law Enforcement 
Assistance Administration. If this study can be successfully implemented 
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it will stand alone as the first valid endeavor to answer the questions cen
tral to any judgements on whether pre-trial diversion works and if so, what 
makes it work. 

The Vera Institute has consistently pioneered in the development, imple
mentation and evaluation of criminal justice reform projects. Regrettably,' 
in emulatingti1e experiences of Vera, other communities have tended to 
stop short at the implementation stage, neither establishing experiments 
of their own nor conducting objective program evaluation. Following 
Vera's initial bail reform work over ten years passed without significant 
further experimentation in other communities. By 1976 the new Vera 
study of diversion may have produced findings significant to the continued 
development of diversion policies in Manhattan. Hopefully, similar ex
perimental efforts will be initiated in other communities long before 
Vera's results are available. There will then be a collection of comparable 
research works upon which to base broader judgements regarding the im
pacts of alternative pre-trial service policies. 

Research Implementation Problems 

Although the Vera design is stra!ghtforward in concept, in the past, ob
jections to control group selection have prohibited the implemelLlation 
of similar experiments. In referring to the first Manhattan evaluation, 
Zimring notes two reasons related by the project directors "for the failure 
to institute a random assignment experiment at the outset of the pro
ject's operations." 

"First, 'the experimental nature of the Project demanded 
emphasis on effective day-to-day operations.' This reason
the press of circumstances - is a general plea in mitigation 
and need not detain us long .... The second reason was 
a belief that 'denying participation for the purposes of re
search violated the humanitarian tenets of the Project and 
the sensitivities of the staff.' " 85 

Similarly, the Crossroads evaluation did not incorporate a random selec
tion process. Although the eValuation does not indicate that such a pro
cedure was considered, the late introduction of a research component 
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to the Project apparently forced the use of historical case files to con
struct the comparison group. (A one-year period was allowed for all de
sign, data collection, analysis and write-up which would have drastically 
cut efforts to follow-up on any concurrently selected comparison cases.) 

Finally, the nine second round projects, each responsible to the same out
side evaluator, were asked to select and follow control samples. Thi~ pro
cedure was not implemented as "project staff felt that any denial of ser
vice to eligible defendants would contradict their basic service goals and 
would not likely receive the necessary endorsement of judicial administra
tors." 86 Efforts to use the expected overflow of eligible defendants also 
were not successful. Because ofprojects' extreme selectivity, an overflow 
did not materialize in most sites. Even attempts to construct groups from 
closed case files failed in eight of the nine sites due to the "amount of 
time required, the inherent difficulty of the task, and often, the perceived 
lack of justification for developing information on individuals not served 
by the program." 87, 

In sum, comparative data has either been unavailable or has been con
structed from the records of defendants selected by retrospective 
"matching" procedures. 88 Defendants who appear - on paper - to 
roughly match the characteristics of eligible participants, have been 
selected retrospectively from closed case files. Since entrance criteria 
req\lire that participants pass more than a "paper" screening, the validity 
of these groups can always be attacked. 

In only one of the studies reviewed was a nearly satisfactory retrospec
tive comparison group selection procedure used. In a reanalysis of the 
Manhattan Court Employment project, Zimring compared a sample of 
defendants who had passed the project's first screening (only some of 
whom were treated), with a group of defendants who were arraigned 
on weekends during the same months and hence not admitted to the 
project. In none of Zimring's comparisons did members of the week
day group show a significantly lower rate of recidivism. Because treat
ment had been applied to only a small part of the weekday group its 
effect was, of course, proportionately diluted, severely limiting the pre
cision of measurement. Nevertheless, this method offers the only in
ternally valid substitute for random assignment presented in the litera
ture reviewed. 
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In summarizing the results of his analysis, Zimring has offered several argu
ments to counter the substantive objections to a pure random assignment 
procedure. 

"First, there is currently a group of defendants who are not 
eligible for project participation, but who are no less deserv
ing of consideration than any possible control group, that is, 
defendants arraigned on weekends. Whether this exclusion 
is a matter of convenience or a conservation of scarce resources 
cannot be determined, but since the number of defendants 
diverted and treated would not be affected by an experiment, 
the problems of denying services to controls are no greater 
than denying eligibility on weekends, and the benefits of 
the policy of random assignment are much greater." 

"Second, the defendants placed in the control group would 
not be subject to heavy criminal sanctions. Less than one
fifth of the defendants who would have passed the Project's 
write-up screening are detained before trial .... Further, 
the punishments received by people eligible for diversion 
are far from awesome .... " 

Finally, " ... in Manhattan half of the defendants offered 
project participation refuse. Withholding the offer might 
work some hardship on willing controls, but when the 
value of the Project is deemed so marginal by its potential 
clientele, the humanitarian objections to experimental con
trols are as close to de minimis as are likely to be found in 
criminal justice reforms." 89 

Similarly, the DOL report notes, 

" ... [current selection] criteria are scarcely validated and 
may relate only remotely to the probable gain of admit
ting a defendant to the project. One would therefore be 
justified in arguing that a relaxation of eligibility criteria, 
with random selection of participants from among the 
eligible population is no less fair than current practice.!> 90 
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As to the lesser service vs. research worries of program staff, as Zimring 
would have it, these can be dismissed. ("An unfriendly critic might even 
paraphrase: 'The program was too experimental to be an experiment' :') 91 

In fact, if commitment to program evaluation exists within a sponsoring 
agency, project administrators can probably easily overcome staff resist
ance to non-service objectives. In commenting on the absence of compara
tive data in eight of the nine DOL projects, the former director of the 
ninth noted his belief that, "if the Department had insisted that control 
groups be selected, the task would have been completed."92 

If the DOL study is any guide, legal and ethical opposition to the use of 
rigorous evaluation procedures may be unduly magnified by the politi
cal and financial hesitations of project administrators. The resource issue 
can only be resolved by a separately and adequately funded evaluation 
that need not rely on program staff to generate evaluative data. Political 
opposition based on fear of criticism or strong belief in the value of the 
program independent of any quantitative demonstration, is a more in
tractable problem which is unlikely to disappear until program sponsors 
begin asserting their evaluative rights more than they presently do. 

Other Questions of Interest 

The discussion thus far has focused on the critical need to determine the 
independent impacts of diversion and intervention services on the sub
sequent recidivism rates of program clients. Indeed, while any analysis 
of an event as difficult to measure as criminal recidivism, 93 may be re
ceived with suspicion by policy~makers, if project proposals are any 
guide it is nonetheless the issue of prima,ry concern to those considering 
the adoption or institutionalization of such an alternative. 

Clearly, however, other potential program effects cannot be ignored. 
The construction of appropriate control groups can permit a long over
due examination of other goals which may in fact represent the more 
reaHstic aspirations of the intervention design. Prime among these are 
the direct benefits of program service strategies. Although attempts 
have been made to meaSllre the effects of employment and counseling 
support with what may be reassuring results, as we have seen, there is 
very little evidence that the outcomes achieved would not have OCCUlTed 
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in the absence of intervention. 

Three areas of inquiry are suggested: 

- In manpower-service programs, the ability of participating defendants 
to find and hold employment at reasonable wage levels; 

- Where counseling is the prevalent mode of service delivery, the 
measurement of attitudinal benefits such as the client's sense 
of empowerment to change his status; 

- The effects of different service strategies on different sub-groups of 
participants. 

Thelatter question may be particularly important to the future develop
ment of court service programs. There are surely many defendants who 
will require no service. Opposed to thlsgroup are those who will neither 
be released before trial nor if convicted, returned to the community with
out some aSSurance that a viable system of supervision and services is 
available. Regardless of the intervention point, experiments to determine 
the appropriate level and type of assistance required by different individuals 
can yield useful information. In-fact, in cases where a completely unsuper
vised control group is objectionabl,e due to the acceptance of more severely 
charged or disadvantaged participants, the random assignment of eligibles 
to different types of supervision is a promising alternative. 

To define a final area in need of continued evaluative inquiry, We return 
to one of the more pervasive rationales for diversion programming - namely 
the desire to minimize the potentially negative, consequences of full crimi
nal prosecution (for the courts as well as the accused) by diverting defen
dants and dispensing case dismissals to those who fulfill the conditions of 
the pretrial service period. Whether or not there is any concern for meaSUr
ing defendants' post-program recidivism or employment prospects, at the 
very least, programs ought to substantiate the assumption that through 
this process their participants (and host courts) are getting a better deal. 

We know that projects have demonstrated an ability to meet certain intake 
goals,94 and to secure dismissals for 60 to 90% of all entering participants. 

43 



We generally,'do not know how large a share of the total population of cri
minalde:fendants the intake represents and how it corresponds to the gen
eral p~pulation~ nor whether the disposition of participating defendants 
would have differed without intervention. 95 

Determining the impacts of intervention on pretrial status, adjudication 
and sentencing is critical to the development of a better understanding of 
how diversion is affecting the workload or caseload of the criminal courts 
and related correctional agencies. Most important, the information may 
be employed to support any assumptions used in calculating the costs ~nd 
benefits of diversion programming. If, as Zimring has suggested, a project 
saves both court costs and suffering by diverting those who would other
wise be punished, it may be doing a good jOb if it performs as well as the 
normal criminal justice process (vis a vis recidivism). On the other hand, 
if scarce resources are expended on those who would otherwise drop out 
of the system, a project l11Ust do better to justify the costs of treatment. 96 

Among the evaluatio:ns reviewed, cost analyses ranged from simply re
porting funding levels and per capita costs to attempts to con:~are pro: 
gram costs to the costs saved by diverting cases from the tradltlo~al cn
minal justice process, by providing participants with greaterearmng capa
bilities or by reducing recidivism. (The most sophisticated cost/benefit 
analysis embraced all three of these benefits. 97) Most evaluators re
ported that projects were certainly paying for themselves and generally 
appeared less costly than normal alternatives. Again, however, because 
these analyses drew on methodologically deficient evaluation designs, 
the evidence is far from conclusive. 98 Cost/benefit analysis at its best 
may involve complex assumptions in the assignment of monetary 
figures to program costs and benefits. Certainly) more adequate ex
perimental designs would provide a more convincing basis for these 
assumptions. 

Design Considterations 

Many of the research questions identified above are clearly best answered 
through comparative analyses based on data generated by tracking ran
domly selected participant and non-participant groups. Apart from the 
legal and practical issues associated with implementing this classical ex-
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perimental design, questions have begun to emerge regarding th~ relevance 
and significance of this method to the operational concerns of ~ourt and 
program managers. 99 There are, of course, many questions pertaining to 
the more qualitative dimensions of pre-trial programs that do not require 
the rigor of an experimental design. In-depth participant interviews, the 
introduction of external observers and the development of case study 
material can serve a useful purpose in defining and assessing the conse
quences of alternative program policies and procedures. 

In describing several program variations here, it is clear that there are im
portant issues of policy and law that must be considered in determining 
the most appropriate organizational affiliation for pre-trial programs. 
These in turn raise other operational issues, including the nature of a 
program's relationship with the justice system, the type of staff to be em
ployed, etc. Although the lines of the debate have been drawn, these issues 
have not been considered in detail as they are secondary to the question of 
whether in fact we have a tested commodity up for grabs. They are, how
ever, questions that clearly deserve further exploration in conjunction with 
quantitative evaluation efforts. 

In addition to expanding the type of information used in program evalua
tion, the range of participants on whom data are collected also ought to 
be broadened. The importance of including unfavorables in any partici·· 
pant data collection efforts has been referenced in earlier discussions and 
warrants some repetition here. First, no valid comparisons between par
ticipants and non-participants can be made unless the participant group 
contains both favorables and unfavorables. Second, even in the absence 
of program/non-program comparisons, by restricting data collection ef
forts to project successes, we miss much valuable information on the ways 
in which projects fail and hence, on what might be done to correct those 
failures. 100 

The Evaluation Process 

In concluding, two issues that need to be addressed relate not to speci
fic research topics but the manner in which research and evaluation pro
jects are conceived and implemented. 
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-- Research Review and Coordination. All too often. program design and 
evaluation occur in a fairly isolated framework. Data systems and analysis 
plans are not only seldom based on informed choices, but are formulated in 
a manner that inhibits any assessment of the comparability of results among 
related efforts. Although the publication of research guidelines and standard 
information system packages is one means of addressing this problem, a more 
direct mechanism for assisting in the development of systematic experimenta
tion appears to be required. The National Association of Pre-Trial Services 
Agencies is probably in the best position to respond to this concern, per
haps by establishing an evaluation advisory committee upon which its con
stituent agencies might draw for design review and quality control. 

- Research Orientation. A more sensitive issue is the role often carved 
out for program evaluation activities. At the project level, the notion of 
evaluation appears too easily perceived as an exercise in justification. Com
petition for scarce resources creates pressures to allocate the bare minimum 
to evaluation activities; those activities in turn are often viewed as a vehicle 
For generating program support - either to justify continued fundillg or to 
build the official and community support critical to the initial acceptance 
and ultimate institutionalization of a diversionary alternative. Program 
proponents may be intuitively convinced of the rehabilitative value of 
such a strategy: it is diverting young defendants from a fragmented and 
ineffective system of justice; it is providing services where none were pre
viously available; it is promoting community responsibility for the behavior 
of members of the community: it is generating an awareness on the part of 
court officials of the social consequences of their actions. In a sense, these 
arc effects that need no statistical demonstration other than the existence 
and acceptance of such a program within the structure of the community 
and the courts. Resting on this support, research is then conducted to sim
ply justify that existence rather than explore just how program services 
are affecting the behavior and life styles of participating defendants. To 
obtain funds) to "sell" a program of this nature to policymakers, some 
program impact - usually reduced recidivism -- must be demonstrat~d. 
Since the incidence of repeated criminal behavior is extremely difficult 
to measure, it is not surprising that program philosophy and research me
thodology combine to produce equivocal results. 

A.t times, we are told that reports containing evaluation findings were not 
ever meant to represent rigorous evaluation attempts. Rather, they should 
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be viewed as public relations pieces geared to generate an appreciation of 
the ~oncept on the part of its consumers; those concerned with evaluating 
the Issues of program effectiveness and efficiency should not look to these 
reports for guidance but should seek more "scientific" information. How
ever genuinely motivated, one cannot help but ask why the general public 
does not deserve the same consideration as the "scientific" community. 

Even where the evaluation process may be initiated as a serious research 
effort, it is seldom conducted as a totally objective endeavor independent 
?f the. project u!lder ?bservation. While the reported results may not be 
mtentlOnally misleacill1g, a high degree of optimism may be conveyed, 
~s ~ consequence, the reader may not only be discouraged from engag
mg 111 any debate but led to further distort the evaluation findings. 

The solution is not easily found. SUrely, however, it includes wiser al
location of evaluation resources, more objective, independent evaluation 
procedu.res, les~ pressure to produce or perish through longer experimen
tal fundl11g penods, and greater efforts to realistically define the capa
bilities and limitations of new programs as well as program evaluation 
efforts. 
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FOOTNOTES 

1 Elizabeth Vorenberg and James Vorenberg, "Earl:> Diversion from the Criminal 
Justice System: Practice in Search of a Theory," in Lloyd E. Oblin, ed., Prisoners 
in America (Englewood Cliffs, N.J.: Prentice·Hall, 1973), p. 152. 

2 Donald Cressy and Robert McDermott,Diversion from the Juvenile Justice Sys· 
tem (Ann Arbor, Mich.: National Assessment of Juvenile Corrections, University 
of Michigan, 1973), p. 6. 

3 Daniel Freed, Statement on Proposed Federal Legislation Regarding Pretrial 
Diversion Before the Subcommittee on Courts, Civil Liberties and Administration 
of Justice of the Committee on the Judiciary, U.S. House of Representatives, 93rd 
Congress, 2nd Session, February 12, 1974. . 

4 This study, conducted by Abt Associates Inc., was supported by Contract NSF-C 813 
from the National Science Foundation. The results are reported in two volumes en· 
titled Pre-Trial Services: An Evaluation of Policy-Related Research. Volume I con· 
tains a synthesis which includes the material presented here; Volume II includes the 
synthesis, reviews of all research documents evaluated, and annotated bibliograp11ies. 

5 See Charles Ares, Anne Rankin and Herbert StuTZ, ''The Manhattan Bail Project: 
An Interim Report on the Use of Pre· Trial Parole," 38 New York UnIversity Law 
Review 67 (1963). 

6 The Federal Bail Reform Act of 1966 authorized the use of a number of 
conditional release strategies - daytime release, third·party release, release with 
limitations on travel, residence, etc. (18 U.S. Code 3146). 

7 The notion of pre·trial diversion became officially visible in 1967 with the reo 
commendation of the US. President's Commission on Law Enforcement and 
Criminal Justice, for the: "Establishment of explicit policies for the dismissal 
or informal disposition of the cases of certain marginal offenders" and the "Early 
identification and diversion to other community resources of those offenders in 
need of treatment, for whorri full criminal dispo"sitiol1 does not appear required." 
The Challenge of Crime in a Free Society (Washington, D.C.: U.S. Government 
Printing Office, 1967), p. 135. 

8 Traditional discretionary diversion practices are commonly based on the pro· 
secutor's decision to screen out selected cases based on a variety of circumstances 
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(severity of the offense allegation, conviction probability, exten~ of court back
log, etc.). For a discussion of discretion in t~e context of diverslO~, see R~ymond 
Nimmer, Diversion: .The Search for Alternatzve Forms of Prosecutzon (Chica&o: 
American Bar Foundation, 1974). Most pre-trial intervention programs have flourished 
informally, deriving their authority from the discretionary powers of the prosecutor or 
court. Until recently, Connecticut was the only state that had a statute formally author
iZing pre·tria) diversion of non·addicts (Conn. Public Act No. 73-641, June 12, 1973). 
DUring 1974, PTllegislation was enacted by Florida, Massachusetts and Washington. 

9 See U.S. President's Commission, op. cit. supra note 7. 

10 In the single site where comparative data were available, the DOL second round study 
reports known pre·trial dispositions for a comparison group of non'participating defen
dants as follows: 45% Released on Recognizance; 15% released on money bail or bond; 
and 42% detained an average of ( . Ie day. In at least one site, "eligibility for ROR con· 
stituted a precondition for referral to the program (San Antonio), eliminating the possi
bility for showing any effect at all on detention populations." Abt Associates Inc., 
Pre·Tn'al Intervention: A Program Evaluation of Nine Manpower-Based Pre-Trial In· 
tervention Projects Developed under the Manpower Administration U.S. Department 
of Labor, Final Report (Cambridge, Mass.: July 1974), p. 188, Hereafter cited in the 
text as the "DOL Study." 

11 Wallace Loh has suggested that the accused can be placed on a continuum or scale 
rllnging from low to high priority of prosecution ... those at the lower end would be 
screened out at the pre· trial stage; those in the ;.ltermediate section would be diverted 
before trial; and those at the upper end would have top prosecutio~ priority. Existing 
eligibility criteria [for diversion] normally state only the upper limlt of the second 
section (e.g, misdemeanor charge and no more than one prior conviction); the lower 
limit is left undefined. Consequently, there is the risk that those who should be 
screened ou t are funneled into pre·trial diversion. "Pretrial Diversion from the Cri
minal Process," 83 Yale Law 10urnal827 (1974). 

12 Roberta Rover·Pieczenik, Project Crossroads as Pre-trial Intervention, a Program 
Evaluation (Washington, D.C.: National Committee for Children and Youth, 1970), 
p.2. 

13 U.s. Department of Labor, Manpower Administration Order No. 14-63, Subject: 
Prohibition A"ainst the Use of Funds Appropriated Under the Manpower !:levelop. 
ment and Training Act ()f 1962 to Train Prison Inmates" (12/10/63). Under subse-
quent directives (MAO 26-65 and 8-67). tills policy was revised first to per~it . 
training prison inmates affected by work release laws, and finally, to es~abhsh poh· 
cies for implementing Section 251 of the MDT A of 1962, as amended 111 1966. 

14 Early el1gibility criteria defined a range of demographic and entry characteristics 
of prospective participants tIlat did not specifically include failure to pass an ROR 
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screen where an ROP. alternative was available. Presumably employment and in
come criteria provided Some assurance that programs would'reach detention candi
d~tes. On th~ o!her hand, prior record criteria as well as residence requirements 
mlght have elimInated SOme ROR rejects from consideration. See also note 10. 

:5 Although these goals have been shared by all manpower·based intervention pro. 
Jects and are those n:os~ ame~abl~ to quantification, all programs have generally pur
sue~ a ~ange of quahtatlve obJechves that relate to their relationship with the crimi
nalJust~ce system, the ~ommunity .and existing community service networks (e.g., 
to provlde the court WIth commumty-based alternatives to conventional adjudica
tion,. to involve criminal justice officials in the rehabilitative planning process, to 
proVlde expanded career opportunities for indigenous non-professionals and ex
offenders, to stimulate the interest of social service agencies in the plight of the 
accused). 

16
60% of Crossroads' first admissions were 18 -19 year oIds and an additional 

23% between the ages of 20-21; 39% were unemployed, 39% employed and 25% 
w.ere st~dents JTotal103%: sic]; 61% were charged with petty larceny. Rovner. 
Pleczenik, Project Crossroads. In general, the prior record data reported in most 
evaluations was considered of low reliability by the researchers. Given the diffi
culty involved in accessing records under the time constraints placed on the ~d
~iss~on ~ecision and the incomplete nature of those recor~s, most prior record 
dlstnbutlOns are probably conservative estimates. 

17 "The best measure of the success of [pre-trial intervention] is illustrated by the 
fact tha~ the two initial'project~, the Manhattan Court Project in New York City, 
and Project Crossroads 111 Washington, D.C. have both been picked up and expand
ed by the local system." See Proceedings: The National WOrkshop of Corrections 
and Parole Administration, American Correctional Association (Washington, D.C.: 
1972), p. 17. Viewing the achievement of institutionalization, there is a sense 
that program administrators and funders were somewhat restive about holding 
the concept accountable to the vagaries of recidivism as a measure of the pro
gram's value. Consequently, program feasibility, normally a demonstration that 
might precede or accompany the measurement of effectiveness, appears to have 
superceded that measurement entirely. 

18 'Full critical reviews of both docume~ts are contained in Abt Associates' Final 
Report to the National Science Foundation, Pre-trial Services. Earlier critical 
comments may be found in analyses by Franklin Zimring, "Measuring the Im
pact of Pretrial Diversion from the Criminal Justice System," The University 
of Chicago Law Review, Volume 41, Number 2 (1974); Wallace Loh, "Pre.Trial 
Diversion from the Criminal Process," and Daniel Freed, Statement on Proposed 
Legislation.. . 

19 See Abt Associates Inc., Pre· Trial Interven#on. 
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20 Although the concept was the same among the nine sites, service strategies and tar
get populations varied. However, with the exception of the Baltimore site (the only 
project to focus exclusively on ajuvenile court population), the re:naining eight re- . 
plications were basically designed to offer employment-related aSSIstance to adult CrI

minal defendants. In only one site (Atlanta) were project funds administered by the 
State Department of Labor. Other program sponsors or subgrantees included a pri
vate for-profit firm (Baltimore), a non-prOfit consulting agency (Boston), a multi
state Mexican-American manpower agency (San Antonio) and a community service 
organization (Minneapolis' Urban Coalition). Full funding was provided by the 
Department of Labor for the first 18 to 20 months of each project's operations and 
approximately 50% of all annual operating costs for the first year following the 
expiration of the initial g!"ants. Thereafter, these projects have operated under a 
variety of combined Federal, State and local funding arrangements. Reportedly 
none have yet been totally institutionalized as a function of normal court opera
tions, While most have suffered cutbacks in their initial funding levels, all with the 
exception of the San Antonio project (which failed to secure re-funding after its 
initial demonstration period) continue to operate. Ibid, Chapter 11. 

21 In the California sites, for instance, eligibility guidelines restricted admission to 
selected minor misdemeanors, predominantly shoplifting charges. This policy re
sulted in a highly disproportionate number of lower-risk female admissions. In 
the Atlanta project. where charge criteria included possession of less than an 
ounce of marijuana, participants were characterized by the absence of prior 
records and the presence of substantial family income. Ibid., Chapter 2. 

22 In its Simplest form, motivational testing occurs during the screening interview 
when the project screener tries to determine whether the candidate is sincerely 
interested in the program or sees it as an easy out. In more elaborate form (e.g. 
the Loston procedure) candidates are required to attend orientation and assessment 
sessions during a two-week preliminary continuance period. Ibid, Chapter 3. 

23 To study the screening process of the Manhattan Project, Zimring obtained a 
sample of 205 consecutive docket numbers indicating weekday arraignments 
during October 1971. One out offive were "written up" by the project (in
dicating the project's eligibility criteria were met) but 35 of the 39 write-ups 
did not enter the project. Reasons for exclusion (determined by examining a 
second sample of 201 consecutive write-ups of whom 14% entered) included 14% 
defendant rejections, 15% guilty pleas and 20% drug or alcohol involvement. 
Zimring, "Measuring Impact," p. 229. Similarly, the DOL Study has indicated 
tllat to capture 3391 participants duringa 12-18 month period over all sites, the 
program screened 7593 defendants,(which did not necessarily represent all avail
able eligibles). Screening operations were typically performed in a one or two
stage process. In the single stage process (exemplified by the diversion 
procedure for accused IIlisdemeanants in Minneapolis) all necessary steps 
were completed at arraignment. Because a Single stage procedure can re-
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suIt in h.aste and confusion and may restrict the ability of project staff to 
present 111~or~ed arguments for diverting more st:dous cases, many pro
Jects have 111stltuted a two stage procedure, requesting a preliminary con. 
tinuance for purposes of investigation and orientation. While the latter 
?ffe:s better ~rocedural safeguards, the former lends itself to more immed
Iate 111terventIOn. Abt Associates Xnc.., Pre-Trial Intervention, p.42. 

24 According to Wallace Loh, "Some public defenders in the District of Columbia 
felt that unfavorable termination from Project Crossroads would prejudice defense 
e.ff~rts when prosecution is re-instated because there would be reduced hope of ~ego
tlat111g a favora?le plea. Indeed, current prQsecutorial policy is to give top priority 
to the .pr?SecutIOn of unfavorably terminated participants." "Pretrial Diversion from 
the Cnm111al Process," p. 842 at note 81. 

25 In most of the nine second round sites, project recommendations for dismissal were 
accept~d by the court over 90% of the time. According to the DOL Study "the oni 
exceptIons :vere the Californ~a and San Antonio sites where 89% of favorables in Sa~a 
Ro~a, 66% 111 Haywar~, 24~ 111 San Jose and 15% in San Antonio were not granted 
theIr recomm~n~ed diSpOSItIons by the courL" ApparentlY,juciges were concerned 
that the SUb~ISSIO? of a formal :ecommendation represented an intent to unduly in
fluence the dIscretIOnary authorIty of the prosecutor or court. Hence, these cases 
(?ver 300) successfully completed an informal "probationary" peri,)d only to be con
vIc.ted and placed under nonnal or summary probation. Abt Associates Inc. Pre-
Tnal Intervention, p. 80. ' 

26 Among the .nin~ sites, San Jose, Hayward and Cleveland reflected the lowest un
favorable termmatlOn rates at 11 %, 15%, and 15% respectively (N=273 236 and 
678). These sites were characterized by 2740% female entrants, high ;ercentages 
of petty theft def~ndants (55-95%), and over 75% with no prior record. Minneapolis 
and Boston, showll1g the highest termination rates (36%) also included the highest 
percentages with adult and/or juvenile records (46 and 62%) and the highest 
proportions of participants unemployed at arrest (65% and 67%). Needless 
to say, individual proj ect rates of unfavorable terminations reflect not only 
the characteristics of project clients, but the efficiency of services deliver-
ed, the project's relationship with its host court and prosecutor and the 
specific nature and interpretation of project termination criteri~. Neverthe-
less, the evidence of a relationship between pre-program characteristics and 
in-program success or failure is fairly strong. Abt Associates Inc., Pretrial 
Intervention, Chapter 2. 

27 The ~oston Co~rt Re~o?r.c~ project is perhaps the best example of a project with 
aggreSSIVe and fleXible elIgIbility standards. In addition to the distributions noted 
above ~cf. no~e 26~, the first 327 enrollees in this site were often felony-charged 
(3~%) mcludmg sbghtly better than 17% in the robbery/burglary categories. 
Ibld, Chapter 2. 
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2RThe study found no significant differences in mean number of rearrests dur~ng. the 
first three months after the originating charge. (,073 vs .. 179, sig. at .226), a slglllficant 
difference for the next two three-month intervals (.049 vs . .179 and .052 vs .. 214, sig_ 
at .05 and .01) and no significant differences over the next two six-month intervals 
(.OR7 vs . .179 and .065 VS •• 143, sig. at .21 and .18). Participant n=1 00; non-partici-. 
pant n=28. These statistics are reported in a reanalysis Of. the DOL s:udy da~a contamed 
in Zimring's critical review of that study. Sec Abt Ass{)clatcs, Pre-trwl Services. 

29 For a discussion of constitutional requisites in the development and administration 
of eligibility criteria, see the National Pre-Trial Intervention Service Center,. Monograph 
on Legal Issues alld Characteristics of Pre-trial Inren'ention Programs (Wasll1ngto~, D.C.: 
American Bar Association, ApriI1974). A critical review of tlus monograph (wIucll 
covers a variety of legal issues in addition to those associa~ed with eJigi~!lity) is con
tained in Abt Associates' Final Report to the National SCIence FoundatIOn. For other 
discussions of the legal issues in diversion see: Daniel L. Skaler, "Protecting the 
Rights of Defendants in Pretrial Intervention Programs," 10 Criminal Law E,ullet!1l 4:3; 
Daniel J. Freed. Edward J. DeGrazia, and Wallace D. Loh,Nell' Haven Pretrwl DlJ1ersion 
Program Preliminary Hmluatioll (May 16,1972 _. May 1,1973), New Haven, Conn. 
JUlle 1973' Robert M. Balch, "Deferred Prosecution: The Juvenilization of the Crimi
nal Justice 'System," 38 Federal Probation 46 (1974); Nancy Goldberg, "Pre-Trial 
Diversion: Bilk or Bargain," 31 NLADA Briefcase 6 (1973); National District 
Attl)fneys Association, Monograph on Philosophical. Procedural and Legal Issues In
!lm:nt ill Prosecutor Diversionary Programs (Chicago, Ill.: July 1974). 

30 Thomas K. Peterson, "Metropolitan Dade County (Florida) Pretrial Intervention 
Project: Eighteen Month Report (1/1/72 - 7/18/73)." Miami, Florida. 

31 Dude County's analYSis of recidi.vism is reportcd in a supplement to the Eighteen
Month Report: Richard Nichols, Alan M. Ro.ckway, and Barry Greel:berg, "Res~arch 
Supplement: Dade County Pretrial InterventIOn Progrant: 1974 ~roJect EvaluatI~n 
and Statistical Analysis of Recidivism and Selected Treatment Vanables by ExperI
mcntal and Control Groups and Pre and Post Data Comparisons." (Mian1i, Florida: 
May 16,1974). The comparison group used differs from others reported here asit 
containcd defendants randomly assigned to control status during the early months 
or project operations. However, the selection proce.s~ yielded a very sn~al.l group of 
controls (34) who were then compared with a particIpant group contauung many de
fcndmts selected well after control selection had ceased. Without any ct'ntrol for 
the different follow-up periods between groups and anlOng the members of either 
group, interpreting the findings is a difficult if not impossible task. 

32 Ellis Pedman, "Deferred Prosecution and Ctin1inal Justice: A Case Study of 
the Genesee County Citizens Probation Authority," A Prosecutor's Manual on 
Screening and Diversionary Programs (Chicago, Ill.: NDAA Publications). 

33 Rna .• p. 81. 
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34 Ibid., p. 4,5. 

35 Ibid., p. 21. 

36 See W. Loh, op. cit. supra, note 11. See also note 48. Parenthetically, we do 
know that one consequence of diversion for the defendant who partiCipates in CPA 
is the payment of a $100 probation service fee (adjustable if circumstances warrant). 
Ibid,p.99. 

37In his congressional testimony, Freed has suggested that, " ..• the Congress should 
examine with great care the question whether formal pretrial diversion programs 
are 110t much more akin to the sentencing powers and procedures of judges than to 
the traditional role of prosecutol'S: i.e. to judicial decisions prescribing controls 
over future conduct, rather than to prosecutorial decisions regarding whether to 
charge a person Witll a criminal offense, or to prosecute or nolle a case after thc 
charge or indictment has been filed. Diversion must be recognized for the many 
essential respects in which it constitutes a pretrial sentence. A person (1) is arrested 
for a crime, (2) elects not to contest the charge, (3) submits to·official supervision 
and control over his conduct, and (4) is subject to future invocation of criminal 
charges or sanctions if he fails to comply. At lellst two labels often attached to 
diversion candidly acknowledge the similarity to sentencing: pretri"l prob~tinll, 
and preprosecution probation." 

38 Bruce J. Cohen, Operation Midway, Final EvaluatiOIl - Phase I (Febmary 1. 
1971 -NOllember 30, 1971) (Mineola, N.Y.: Probation Department, Nassau 
County Courts), ' 

39 Ibid .• p. 15. Nevertheless, the apparent exclusion ofex-offcnder paraprofes
sional staff would undoubtedly be considered a severe liability by most program 
administrators. Despite the administrative, personal and sometimes legal prob
lems associated with hiring and managing these staff, the use of nOll-traditional 
personnel (and their unique human relations skills) is generally considered an im
portant feature of the intervention design, 

40 Ibid., p.9. 

41 Ibid., p. 1. 

42 ABA Standard 4.2 (Standards Relating to SentenCing Alternatives and Proce
dures) recommends that the pre·sentence investigation not be undertaken until 
after the adjudication of guilt. Similarly, in discussing the assumption of diver
sionary responsibilities by Probation,Freed notes the possibility of runnillg 
afoul of Rule 32 (c) (1) of the Federal Rules of Criminal Procedures regarding 
non-disclosure of pre-sentence reports prior to conviction. The National Pre
Tdal Service Center Monograph on Legal Issues indicates that no confidential 
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privilege between counselor and divertee exists and suggests that agreements creating 
a qualified privilege protecting communications of prosecutorial interest may be de
sirable. It is not clear whether such a privilege has been estAhlished by Midway or 
whether it can be meaningfully sustained given the traditional reporting functions 
of the Probation agency. 

43 It has been argued that defense counsel should be involved in these procedures 
and specifically that the unsuccessful diversion participant should be afforded a 
termination hearing with counsel present. See National Pretrial Intervention Service 
Center, Legal Issues and Characteristics of Pretrial Intervelltion Programs (Washing
ton, D.C.: ABA Commission on Correctional Facilities and Services, Apri11974). 

44 According to the 1970 Census, Nassau County has a median family income of 
$14,600; making it the richest county in New York and the sixth richest in the 
United States. The Midway report does not indicate what proportion of their enroll
ment are represented by retained vs. public counsel. The document does, however, 
contain many letters of endorsement from retained attorneys. 

45 An evaluation of Phase II has apparently been completed, but was not available 
for tlus review. A more comprehensive evaluation by the American Bar Foundation 
is reportedly in progress but will not be available for several months. 

46 Which they are not, of course, since they were terminated for non-performance 
and therefore clearly are not a representative sample of participants. Regrettably, 
in spite of numerous published cautions that the only valid comparison that can be 
made is between participating defendants (favorables and unfavorables) and a similar 
group of non-participating defendants, program administrators apparently continue 
to view unfavorables as an acceptable comparison group, e.g., "Because Project 
Crossroads found no significant difference between unfavorable terminations in 
its Diversion project ana a control group of non-participants; the above-men
tioned follow-up study finds it unnecessary to use a strict control group to measure 
recidivism, for a comparison group of unfavorable terminations is sufficiently 
valid." (Memorandum from the New Haven Pre-trial Diversion Program.) One can 
only hope that such comparisons will become obsolete very soon. 

47 National Institute of Mental Health, Center for Studies of Crime and Delin
qUency, Dh'ersionfrom the Criminal Justice System (Washington, D.C.: U.S. 
Government Printing Office, 1971), p, 25, 

48 For the nine second-round programs, costs per favorable termination only 
fanged from $835 to $2172. See Abt Associates, Pre-trial Intervention: A Program 
EJla/uatiofl j p. 173. 
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49 m·thin th . 
nI e companson group used for the Crossroads evaluation (n=107) 

54% were noiled, dismissed or acquitted. Although 46% were convicted, only 
6% were sentenced to jail or prison. In New Haven, there were no jail senten
ces among a non-participant group of 173. In Manhattan, 49% of a non-parti
cipant group were convicted but only 7% received a jail sentence. In the 
single site providing comparison group data to the DOL study, of 50 compari
son cases, only 2 were dismissed or acquitted. Although the remainder were 
convicted, most were fined or placed on probation, and 11 were incarcerated. 
Needless to say, since there is some eyjdence of a selection bias that favored 
participants in some of these evaluations, the disposition of comparison 
group cases does not necessarily represent the fate of participants in the ab
sence of intervention. 

50 See note 29 for references regarding plea requirements. 

51 Perlman, "Deferred Prosecution and Criminal Justice," p. 146. 

52 Sharon K. Narimatsu, "Deferred Prosecution and Deferred Acceptance of a Guilty 
Plea," A Prosecutor's Manual on Screening and Diversionary Programs (Chicago 
Ill.: NDAA Publications). ' 

53 Although a guilty plea may be constitutionally permissible, the ABA's Legal 
Issues Monograph questions whether the requirement of a formal plea is the least 
re~trictive method available to serve the state's interest, concluding that a formal 
~Ullty plea ~hould not pre-condition diversion. According to the authors, any form of 
mformal guilty plea also does not measure up to the position taken. See Abt Associates 
Pre-trial Services: An Evaluation of Policy-Related Research. ' 

54 Over the nine sites covered by the DOL study, 24% (873) of 3598 participants Were 
r~tur~ed for prosecution on their original charge, with the following results: 19% (158) 
dIsmIssed/acquitted/continued without finding; 29% (357) convicted (143 probation 
sentences, 27 fines, 58 sentenced to prison, and 27 suspended sentences), 24% (209) 
absconded with bench warrants outstanding and 28% (249) had dispositions pending 
or not reported. Abt Associates, Pre-trial Intervention, p. 81. 

55 The DOL study suggests that while defendants are responsive to the manpower 
services delivered (measured by increased chances for employment over the short
term), employment benefits may be coming at the expense of job'quality (status and 
salary). Ibid., p. 129. ' 

S6 ~any pl'Oj.ects have experimented ~ith the delivery of group counseling therapies. 
WhIle vaned m format -- from rap seSS10ns to structured group experiences -- some 
~eld observe.rs hav~ expressed the concern that without close professional supervision, 
1t can be a hIghly dIfficult counseling vehicle to manage. 
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57 Phillip Ginsberg, "Diversion and Referral Programs, the Lady or the Tiger," 
(Unpublished paper based on comments presented at an NLADA Annual Conference). 
As Seattle's Chief Public Defender, Ginsberg has instituted a Pre-Sentence Counseling 
Unit that provides non·legal assistance to indigent clients to better ensure effective 
client advocacy at sentencmg. While its service objectives are similar to those of pre· 
trial intervention programs, its primary systemic objective is to assist in the prepara-

-tion of the pre·sentence report. (King County Superior Court Rule 101.040) reo 
quires the Prosecuting Attorney, Defense Counsel and the Adult Probation and 
Parole Office to submit pre·sentence reports to each other -- except that Probation 
need not be given a copy). King County Law and Justice Planning Office, "A View 
of tlte Pre-Sentence Counseling Program of the Seattle.King County Public Defender 
Association," Sept. 1974. 

58 Since rearrest constituted grounds for unfavorable termination, we would expect 
a substantial difference between favorables and unfavorables during the period of pro
gram supervision. After that point, however, the DOL study found no significant 
differences between the two groups in either number of rearrests or mean time to re
arrest. The study concludes that although there were potential deficiencies in the data, 
"Thef(~ is clearly a strong argument to be made that over the long term, unfavorables 
were rearrested no more often than favorables .- their rearrests simply occurred sooner." 
Abt Associates, Pre-trial Intervention: A Program Evaluation, p. 14 (Summary Volume). 

59 Patricia A. Wald, "The Right to Bail Revisited: A Decade of Promise without Ful· 
fillment," in Stuart S. Nagel (Ed.) "The Rights of the Accused," Sage Criminal Justice 
Annals, Vol. 1 (1972), p. 188. 

60 Perlman, "Deferred Prosecution and Criminal Justice," p. 4. 

61 The Speedy Trial Act of 1974 (H.R. 17409, S. 754) is effective in yearly stages 
over fl five-year period! providing at the end of that period a maximum of 100 days 
between arrest and trial of defendants under Federal Court jurisdiction. The Act 
also provides for the creation of ten demonstration pretrial service agencies that would 
function to collect and verify information pertaining to eligibility for release; recommend 
conditions of release; supervise released persons; operate facilities for releasees including 
halfway houses, narcotics and alcohol treatment centers and counseling centers; and 
provide social and employment assistance. 

62 National Pretrial Intervention Service Center, Legal Issues, p. 68. 

63 Daniel Freed, Statement 011 Proposed Federal Legislation. 

64 To be distingu ished from efforts to decriminalize public drunkenness or other 
drug·related offenses, which are dependent on the availability of community treatment 
resources. In 1973, Oregon abolished criminal penalties for marijuana use, substituting 
civil fines. Denver l Colorado, Ann Arbor and Ypsilanti, Michigan, have followed a 
similar course. Redefinition 01 Jsorderly conduct and vagrancy statutes has been re
commended by numerous advisury groups in accord with the America.'1 Law Institute's 
Model Penal Code. 
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65 Abt Associates, Pre-trial Intervention, p. 195. 

66 Daniel J. Freed, Edward J. DeGrazia, and Wallace D. Loh, New Haven Pretrial Di
version Program -Preliminary Evaluation (May 16,1972 - May 1, 1973), New Haven, 
Conn., June 1973. 

67 National Institute of Mental Health, Diversion from the Criminal Justice System, 
p.22. 

68 Price suggests police referral of petty offenders to neighborhood offices (staffed by 
community affairs officers) who would screen cases and choose among several dispo
sitions: release, referral to community agencies or to the prosecutor. See "A Pro
posal for Handling of Petty Misdemeanor Offenses," 42 Connecticut Bar Journal 55 
(1968). 

69 A program in Columbus, Ohio, refers citizen complainants and commercial bad 
check cases to trained law student mediators who attempt to resolve the difficulty 
through a brief administrative hearing. See National Institute'ofLaw Enforcement 
and Criminal Justice, LEAA, Citizen Dispute Settlement: The Columbus Night Pro
secutor's Program (Washington, D.C.: 1974). 

70 National Institute of Menta! Health, Diversion from the Criminal Justice System, 
p.20. Needless to say, diversion at any stage requires the development and applica. 
tion of uniform eligibility and referral criteria. 

71 Freed, DeGraZia, and Loh,New Haven Pre-trial Diversion, p.101. 

72 Carl E. Anduri, Jr. and Timothy P. Terrell, "Administration of Pretrial Release 
and Detention: A Proposal for Unification," 83 Yale Law Journal 153 (1973). 

73 See National Institute of Law Enforcement and Criminal Justice, LEAA, A 
Handbook on Community Corrections in Des Moines (Washington, D.C.), Chapter IV. 

74See Peter S. VeneZia, Pre-Trial Release with Supportive Services for "High-Risk" 
Defendants: A Three Year Evaluation of the Polk County (Iowa) Department of 
Court Services Community Corrections Prpject. Davis, Calif.: National Council on 
Crime and Delinquency, May 1973. In the absence of a properly controlled experi
ment, it cannot be determined, of course, whether this result was due to the services 
delivered to Community Corrections client~ or whether it might be attributed to 
unvalidated and perhaps overly restrictive ROR criteria that provided the Commun
ity Correction& Unit with a less than high risk of defendant popUlation. Neverthe-
less, substantial savings in pretrial detention days were realized. 
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7S Community Corrections Unit records are turned over to an affiliated Probation 
Division for use by the Pre-Sentence Investigation Unit. Both units may offer in
dependent sentencing recommendations. Release bonds of Community Corrections 
participants may be revoked for non-appearance, re-arrest, failure tp make identifi
able progress in the program, and client abrogation of the contract signed at release. 
Ibid. 

76 Standard 1.5 of the ABA Standards Relating to Providing Defense Services 
and Standard 13.14 of the Courts Task Force Report of the National Advisory 
Commission on Criminal Justice Standards and Goals recognize the desirability of 
providing non-legal social work assistance as an integral function of a proper defense. 

77 See Institute of Criminal Law and Procedure, Rehabilitative Planning Services 
for tlte Criminal Defense (Washington, D.C.: Georgetown University Law Center, 
October 1970). See also note 57. 

78 In the District Court, the conviction rate for experimentals was 58% - signifi
cantly less than Ule 88% rate for controls, Dispositions on criminal cases in the 
Court of General Sessions were not sufficiently large for statistical significance. 
Ibid. 

79 In discussing Ule association of pre-trial services with the defense, the ORD evalu
!Ilion report enumerates two reasons "favoring a Project not tied to defense counsel": 

1) "Arguably, more room could be left for social determination less encum
bered by the pressures of legal advocacy." 

2) "Savings could be realized by eliminating the overlap and duplication in 
having two pre-sentence investigations and reports in many cases." 

Similarly, several disadvantages of a project independent of the defense (specifically 
one under the administration of probation) are discussed: 

1) "There is simply not the requisite commitment or openness to community
orlented planning and rehabilitation [on the part of judges and probation 
officers] ." 

2) "For n client who is a marginal offender and a good candidate for diver
sion or probation, the defense attorney would probably encourage his 
client's cooperation. But a client with less obvious potential ... might 
quite properly be instructed by his attorney not to cooperate for fear of 
compromising the chances, for example, of favorable negotiation with the 
prosecutor to whom a [presentence] report would later be given, ... 
The defense could scarcely justify facilitating, •. official decisions based 
on confidential reports when the same phenomenon already has him 
'shooting in the dark' in the post-conviction arena of sentencing based on 
secret probation office pre-sentence reports." 

3) Given the contldential advocacy relationship between attorney and client, 
the defense is ''. .• quite probably in the best position to engender within 
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many defendants .. , a motivation toward determined self-help," 

4) "Such services are irlaispensable to the defense ill pr.oviding competent legal 
representation." 

This report concludes that "more might be accomplished at least in the near future, 
by defense-related services which exist in a state of sustained but healthy tension with 
court probation offices." Ibid., p. 176·180. 

80 Freed, Statement on Proposed Federal Legis/ation. In addition to noting the poten
tial viability of post-conviction services (including expungement), Freed suggests the 
notion of a voluntary pre-trial probation program that might be equally available to 
those amenable to diversion as well as those who wish to carry their case to trial: "An 
alternative ... might be to recognize that constructive aid to defendants awaiting trial 
can be offered on a voluntary basis without affecting the timing of a trial or u plea ... 
that no reason exists in law or policy for offering richer opportunities under the label 
of pre-trial diversion than will be available at the post-conviction state, and that all 
such options should be equally available to defendants whether they plead innocent or 
guilty and whether they ultimately go to trial or elect to forego tria 1. " 

81 Cohen, Operation Midway, p. 37. 

82 Zimring, "Measuring the Impact of Pretrial Diversion," p. 238. 

83 Project Crossroads reported that 8.5% or its participant sample and 21.5% of a com
parison group were rearrested three months after their originating charges (i.e, while 
participants were under program supervision). For one year after program termina
tion, the two rates were nearly identical. For Operation de Novo rtlsults, see note 28. 
Although based on a randomly selected control group, Dade County's results [8.8% 
for participants vs. 20.6% for controls (subsequently updated to 19.8% and 32.4% 
respectively)] were not based on comparable exposure times for the two groups, in
validating any conclusions. The true magnitude of any impacts reported in other 
sites cannot be determined due to the unreliability of data sources as well as the po
tential biases (both positive and negative) introduced by comparison group selection 
procedures. 

84 Narimatsu, "Deferred Prosecution and Deferred Acceptance of a Guilty Plea." 

85 Zimring, "Measuring the Impact of Pretrial DiverSion," p.235. 

86 Abt Associates, Pretrial Intervention, p. 8. 

87 Ibid., p. 10. 

88 With the exception of the Dade County group. See note 31. 

89 Zimring, "Measuring the Impact of Pretrial DiverSion," p. 237. 
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IJII Aht AS~()(.:afcs, Prelriallnlervention, p. 192. 

'11 Zimnng. "Measurmg the Impact," p. 235. 

(12 l.etter from Bdl HeIlschel, Project Director, Operation de Novo. 

iJ;~. The commOll mca .. urc is rearrest rate, which is strictly reliable only if the ratio of 
cruu:s actually committed to the rate of rearrest is a constant for all types of crime 
~Illd lor all types of offenders. No evidence exists that this is true, and no clear evidence 
IS ltkcl~ to emer?!;, since it would depend upon establishing known ratios for (1) crimes 
C()mmltte~ to CrImes reported, (2) crimes reported to arrests made, and (3) arrests of 
gllJl~y partIes to all arrests. In addition to the accuracy of the measure itself data col. 
lectJOtl s()ur~es arc seldom consistent or complete. To track its single site pa~ticipant 
ami companson group samples, the DOL study u~ed three data sources: (1) self. 
reports and P()Jic~ and Probation Records; (2) a Basic County Court Record System' 
~nd (3) ~.state.wlde system ~or repo~ting all fingerprinted offellses. No system nec.' 
cs~.mly captured the type Of. arrests It purported to track, and with a single exception 
flO system reported substantially more than 50% of the arrests known against any single 
group. Nce~lcss to say, had regional Or Federal systems been accessed the universe 
()f arrests mIght have expanded conSiderably, further diminishing the ;ccuracy of local 
data sources. 

9,4 111 F~'73, the ManhattH? project admitted 2069 defendants; in calendar '73, Dade 
( ount¥ servcu. 532; Op<!ratJon de Novo, 444; and the Boston Court Resource Project 
3~4 .. [<c\~ projects have se~ed O\..:r 500 participants per annum. Although precise ' 
h~selJl~e ~lgUre~ are not avrulable, thes~ numbers generally represented smail fractions 
of thcH courts annual cascloads (e.g. In 1971, ManJlattan project participants consti. 
Hlled 1 Z; of all criminal defc1(i<1J1ts in ManJlattan). 

9S r U II . . 'or nvn a' c compaflSons between participants and non·participants on court 
d ISPOSI hon, sel! Illltc 49. 

96 Zit~ring's comments arc contajned in a review of the DOL study included in Abt 
ASSoclUte5, Pre-Trial Sc>rJ'ices: All EJ'aluatiOIl of PolicY·Related Research. 

97 John F. H()la~Jan, A Ben,l'fit.Cost Ana(Jlsis of Project Cmssroads (Washington, D.C., 
NatIOnal Comnllttcc ft)[ ChIldren and Youth, December 1970). 

98 The ?aJe ('ounty report, for instance, assumes that an average cost of $875 is in
I.'urr?~ lor each c~se processed through traditional channels (vS'. $695 for project 
11urt1clpnn ts). Tlus number foIlows from their reported cost estimates only if 87% 
~f al~ dc~c!1dants are given probation and 13% are sentenced to pdSOll. No justi. 

, hcalto.n for these assumptions is reported in the study. Similarly, the Crossroads 
B:neftt.c.'ost Study (although u well·designed comprehensive effort) was undOlle by 
a taulty evaluation Jcsign that included a non-representative sample of participants 
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and a non·equivalent group. 

99 See Stuart Adams, Evaluative Research in Corrections: A Practical Guide, U.S. 
Department of Justice, LEAA, National Institute of Law Enforcement and Criminal 
Justice. In Chapter 11, Adams makes two points regarding the use of the controlled 
experiment in correctional evaluation: that it is not clear that the controlled experi. I 

ment is an especially productive means of improving either correctional practice or 
correctional science, and second, that it is possible that it can be made more useful 
through fuller knowledge of its characteristics and capabilities and by analysis of 
ways in which its effects can be optimized. (p. 67,68) According to Adams, the 
wisdom of asserting that evaluative research should make more use of the controlled 
experimental design, is not self·evident. (p.73) In this paper, the preference ex· 
pressed for the controlled experiment is predicated' on two assumptions. First, 
there are some highly specific, theoretical questions that by now require more de
finitive answers: given the range of legal and administrative concerns that the di· 
version concept has evoked, it would appear incumbent upon diversion agencies 
to provide a sound demonstration of their capacity to meet their ambitions for 
correctional or systemic change. Second, since many programs have been poorly 
served by their evaluations (in one sense giving the quasi·experiment an undeserved 
bad name) answers by means other than rigorous experimentation arc not likely 
to be received with much confidence by those who have already developed pro· 
found suspicions that pre· trial intervention is an ill·conceived reform. 

100 In addition to the absence of control or comparison group data in eight of the 
nine sites covered by the DOL study:, unfavorable terminations were not followed 
up after the point of termination by the same eight sites. As a result, the study 
was forced to estimate the behavior of unfavorables, severely limiting the reliabil
ity of any aggregate performance statistics presented. 
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INTRODUCTION 

Described in this section are the specific policies and procedures of three pre.trial 
intervention projects: Operation de Novo operating in Hennepin County, Minnesota; 
The Court Resource Program (TCRP)* which serves Boston and several outlying 
regions of Massachusetts; and a Pre-trial Intervention Project in Dade County, Florida. 

Both de Novo and TCRP were established in 1971 with the support of the Department 
of Labor. These projects were among nine manpower-based court diversion efforts 
developed under the Manpower Administration and inclUded in a general program 
evaluation performed by Abt Associates. (This evaluation will be referenced in this 
document as the "DOL study.") The material presented here is based on our prior 
evaluation experience as well as additional on-site visitation conducted at the request 
of the National Institute. 

The Dade County Pre-trial Intervention Project began operations in 1972 under a 
'grant from the Office of the County Manager. Since this project was not developed 
under the initiative of the Department of Labor it was not included in the DOL 
study. Our observations are based entirely on a review of project-generated docu
ments supplemented by the same on-site validation accorded the remaining two pro
jects. 

As developmental efforts, all three projects have undergone many administrative 
and substantive changes since their inception. This report necessarily captures each 
at a single point in time (early 1974) and may not include more recent revisions in 
program policies and procedures. In order to distinguish some of the primary strengths 
and limitations of each project, this section begins with a summary that relates each 
project's operations to selected areas of the pre-trial intervention process. Following 
this overview, project procedures are described in further detail through separate case 
studies. 

* Initially named the Boston Court Resource Project (BCRP), when the project expanded to 
serve courts in Lynn, Lowell and Woburn, it became simply "The Court Resource Project" to 
better reflect its regionill activities. 
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Project Goals 

Operation de Novo was developed under a mandate to serve the unempl~yed 0: en:
ployment-handicapped defendant. The project has expressed the followmg objectives: 

,_ To substantially increase the employability of selected defendants through the 
application of intensive short-term vocational counseling, employment placement 
services, vocational training and educational placement; 

To substantially reduce unemployment and recidivism among the defendants 
served; 

_ To assist in effecting change within the traditional justice system (by assisting 
judges and prosecutors in determining the need for prosecution and desirability 
of diversion: by providing an early alternative to criminal proceedings; by . 
assisting in providing a bridge between the traditionally dichotomized functIOns 
of the police, the courts and correctional establishment). 

The Court Resource Project was initially introduced into four of Massachusetts' 73 
District Courts which have jurisdiction over all misdemeanors and most felonies. 
Within the first two years the project expanded into six additional District Courts 
with two more planned for 1974. As a manpower-based projeCt, TCRP, like de Novo, 
has focused on the dual goals of expanding employment opportunities and reducing 
repeated participant contact with the police and courts. 

The Dade County Project is the only non-independent (and non-manpower) service 
of the three studied. It is affiliated with and receives strong support from the Office 
of the State Attorney. It was designed to: 

Serve the defendant (through pre-trial counseling, vocational and educational 
support, possibility of case dismissal): 

Scrve the criminal justice system (through more responsive pre-trial screening, 
relief for overburdened pro bat' . .l caseloads and reduced participant contact 
with the system). 

Eligibility Criteria 

The determination of appropriate criteria for diversion has been of continuing con
cern to both project administrators and court and prosecutorial personnel. Each 
projcct described here was initially designed to reach the youthful adult defend.a~t. 
Within that category. however, there are a number of distinctions among the eligi
ble groups. Four key criteria reveal the major differences in target populations. 
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Felony Charges 

The Dade County project began as an all felony diversion project, ultimately broaden
ing its scope to include misdemeanant defendants. Although felonies tend to be "soft" 
(e.g. marijuana possession), over the first 18-month period of operations, they repre
sented 76% of accepted cases. 

Operation de Novo began with misdemeanors at the Municipal Court level, eventually 
expanding to accept felonies under District Court jurisdiction. Defendants charged 
with felonious offenses comprised 26% of the total project caseload over the first 
20-month period of project operations. 

The Court Resource Project draws all its cases from the District Courts which process 
misdemeanors, and felonies at the preliminary hearing stage. Although precise docu
mentation was not available, in early 1974, project staff indicated that felony inchl
sion was between 41 and 45%. 

Dade County's felony diversions occur without the filing of a felony information. 
Felonies are filed in Minneapolis, occasioning more court records preparation. TCRP's 
felony cases are not generally diverted at the Superior Court level. 

Prior Record Entry Criteria 

The basic entrance criteria in Dade Co.unty exclude individuals with prior adult re
cords. Despite some relaxation of this standard, it appeared that fewer tIum 5 to 10% 
of participants entered with a prior adult record. (Participants are not excluded on 
the basis of prior juvenile court experience.) 

On the other hand, both TCRP and de Novo have served a substantial number of de
fendants with adult priors. Boston reports that 24% had a prior adult record and an 
additional 15% a prior juvenile and adult record. In de Novo, 14% reported a prior 
adult record, and 7% both adult and juvenile priors. In TCRP, participants with two 
or more a~ult priors were common. 

Charged Offense Criteria 

The Boston project has consistently included a wide range of serious offenses, includ
ing person-charges, in its active caseload. Operation de Novo has accepted a few 
serious crimes against the person, but will generally accept any offense where there 
is no weapon involved. With few exceptions, the Dade County operation completely 
avoids person offenses as well as more serious property crimes. Overall, close to half 

75 



~~~~-----~---~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-

"" 

of the participating defendants in Dade were charged with drug-related offenses 
(47%), in de Novo with larceny and theft (46%). In TCRP, the majority were charged 
with auto theft and related (20%), alcohol and drug-related offenses (20%) and rob
bery and burglary (17%). 

S'J'-:io-Economic Characteristics of Project Participants 

Minority participation in all three projects has been roughly equivalent: non-whites 
have comprised 37% of de Novo's total caseload, 40% of TCRP's participants, and 42% 
of the participants in Dade County. Over the course of the DOL study, both TCRP 
and de Novo clients reflected the highest unemployment rates among the nine pro
jects studied, with substantial instability in prior employment records. Roughly 
three-quarters of the TCRP group and over half of the de Novo group were non-high 
school graduates. 

Reflecting the lower age of project participants in Dade County, a greater number 
were enrolled in school at mtake. Moreover, unlike TCRP and de Novo, unemploy
merl t or underemployment is not considered in the determination of eligibility, nor 
is generai economic status. In combinatiori with the prior record exclusion and the 
generally soft nature of current charges, Dade participants tended to appear signifi
cantly less disadvantaged than their counterparts in the remaining two projects. 

Case Flow 

The Screening Process 

In Dade County the Project Director performs a paper screening of court cases, 
soliCiting defendant participation by mail without any personal conference. The 
project's eighteen-month report shows a 51.6% acceptance rate: 979 were invited 
and 505 subsequently entered the project. 

Boston screeners interview potential clients in court, obtaining a fourteen-day pre
liminary continuance for further screening and assessment. During the first 27Yz 
months, 1,299 defendants were assessed during the preliminary continuance, and 
783 (60.2%) were granted a further continuance for project participation. 

De Novo screens misdemeanant candidates in the courts, inviting potential clients 
to an intake conference. Felony screening procedures require a 2-week preliminary 
continuance to permit more extensive pre-acceptance investigation. During the 
first 33 months, 1,777 defendants were screened and 1,146 accepted into the 
project (64.5%). 

76 

Point of Project Intervention 

Dade County's invitational letter is generally mailed the day of the court arraignment 
hearing and the defendant is advised to contact the project office within ten days. 
In Boston, screeners invite potential clients to an intake conference on the first Tues
day or Fri~ay following the preliminary hearing. Program orientation generally occurs 
the folll)wl'1g week. The overall assessment process requires two weeks before the 
pc·t-assessment program can begin. 

D: Novo's misden:eanant. clients proceed immediately from the courthouse (if not de
tamed) to the project office for an intake conference. Due to the longer screening 
process for alleged felons, there is generally a two-week delay prior to acceptance in 
these cases. ~ 

Program Duration 

Both Dade County and TCRP offer a ninety-day period of program partiCipation 
prior to court recommendation. In Boston, not infrequently, the project may ask for 
a further continuance or the court may decide on its own initiative to continue the 
case further. Opb~:!tion de Nevo is bound somewhat by court restraint. Typically 
juvenile cases are dismissed after 90 days, misdemeanor cases after 180 days, and ' 
felony cases after one year. 

Successful and Unsuccessful Terminations 

The Dade project reports a 77% rate of successful project termination, while both TCRP 
and de Novo have shown identical 64% rates. In all projects, predictably, the more 
clearly disadvantaged participant was less likely to fulfill project requirements for a 
dismissal recommendation. Although there were no major distinctions between favor
abIes and unfavorables in TCRP , in Dade County, blacks were significantly less likely 
to successfully complete the project, and in de Novo, felony cases were more frequently 
unsuccessful. Operation de Novo hopes to reduce its 12-month felony participation re
quirement in an effort t? improve the rate of successful felony case participation. In 
Dade County, although staff were aware of the high minority failure rate, at the time 
of our inquiry, no revisions in program structure had been devised to meet this problem. 

Clients who are rearrested during their period of program participation are regularly 
maintained in the de Novo project pending adjudicatiJn of the reoffense. In TCRP 
this decision depends somewhat on the nature of the reoffense but more critically ;n 
whether the defendant had been actively and fully participating at the time of the new 
offense allegation. In Dade County, any new charge is reportedly grounds for unsuc
cessful termination. 
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Management 

Caseload Standards 

Over the calendar year 1973, the Dade County project accepted 532 cases, Operation 
de Novo, 444 cases and TCRP, 384 cases. Higher caseload standards rather than lower, 
seemed to be desirable particularly as no staff counselor appeared overloaded. The Dade 
County and Boston projects have sought to maintain a ratio of 20 cases per counselor, 
while de Novo's guide is 25 cases per counselQr. 

Costs per Case 

For each project costs per case accepted and per completion are reported below: 

Costs per Case Co~t per 
Project Accepted Completion 

Operation de Novo* $700 $1,093 

The Court Resource Project* 924 1,972 

Dade County Pre-Trial 369 531 
In terven tion Project 

'. 

*Based on figures presented in the DOL study 

Implementing Agencies 

In Dade County, the grantee for project funds is the Office of the Court Administra
tor and the project enjoys a strong affiliation with the State Attorney's Of~ce. TCRP 
was initially developed by a private non-profit contract with the support of the De
partment of Labor. Following two years of operations, a separate non-profit agency 
was created - the Justice Resource Institute - as the implementing agency for TCRP 
as well as other local community-based corrections efforts. 

Since its inception, Operation de Novo has been under the sponsorship of the Urban 
Coalition (first with the support of DOL and more recently under LEAA funds) and 
eventually hopes to incorporate as an independent non-profit private agency. In con
trast to the Dade County effort, both de Novo and TCRP look forward to strengthen-
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ing their position as agencies independent of the formal court organization. 

Both Boston and Minneapolis maintain' advisory groups, although their utilization has 
been less than desirable. At the time of our inquiry, the Dade project had no organized 
vehicle for professional or citizen advice and counsel.. 

Coordination with Pre-trial Release Agencies 

In view of their overlapping goals, many project administrators have advocated the com
bined administration or effective coordination between pre-trial reloase and pre-trial 
intervention agencies. In November, 1973, the Miami pre-trial..:ele:lse program was 
placed under the administration of the pre-trial intervention project director. Since 
the screening processes can be integrated this move may result in greater cost savings 
and efficiency. -

Apparently, there is no, or at least no effective, ROR alternative in Boston. In Minnea
polis, the Department of Court Services performs pre-trial screening and Operation de 
Novo is considering the transfer of screening responsibilities to that agency. 

Service Delivery 

Assessment 

In Dade County, any prospective participant who responds to the project's recruitment 
letter, joins the project. During his or her participation there is some exploration of 
educational, vocational, and psychological needs. This process is more extended in 
Operation de Novo and reaches its most complete form in TCRP, where ed~cational, 
vocational, welfare eligibility and rehabilitation needs are thoroughly assessed. While 
the two-week assessment period in TCRP has drawbacks in terms of costs and immediate 
intervention, the process appeared to be sound and routinely involved outside agency 
participation. 

Program Focus 

Boston, the most expensive of the projects, offers the most comprehensive program. 
Its three major thrusts are: individual counseling, career development, and group 
counseling. Minneapolis also stresses" individual counseling, provides a more limited 
vocational dimension than Boston, although more substantial than Miami's and pro
ceeds more on the group educational-informational model than group counsoling. 
Miami requires both an individual counseling and group counseling contact per week 
for each participant. Its vocational component is weakest, but its target group and 
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objectives have not called fer a streng manpewer emphasis. 

While any preject will have difficulties in achieving effective cemmunfty service refer
rals, de Neve appeared to' have the fewest preblems in such relatienships, with TCRP 
ina reughly equivalent pesitien. Dade Ceunty has trailed quite far behind, experiencing 
problems with mental health referral attempts as well as job training and educatienal re-

ferrals. 

In Dade Ceunty, group ceunseling en a cenfrentive model is seen as pivotal. TCRP has 
alsO' beceme attached to' the greup ceunseling cencept and its eppertunity fer peer 
pressure preductivity. Operatien de Neve has gene through a let ef greup ceunseling 
styles, has net deemed them extremely preductive even when well dene, and sees the 
clienttreated with mere dignity if the precess is a mere educational-infermational one, 
rather than a psychelogical maneuver_ 

Legal Process Issues 

In Bosten, at the end ef the assessment period when client and TCRP agree on acceptance, 
the TCRP form requesting the 90-day continuance prevides space for appreval by defense 
ceunsel. Repertedly, this is regularly cempleted. Except fer Beston, all defendants are 
not required to consult an attorney, although in practice many do. Dade County reutine
ly requests consent for diversion from the victim and arresting officer asseciated with 

the case. . 

In Minneapolis, a formal hearing is offelvd to defendants terminated from the preject 
against their Wishes, following notification that he or she will be dropped unless state
ments at the conference ever come the project's cencerns. 

None of the three projects require a defendant to admit his offense as a pre-conditien 
for acceptance and in no city arp. cases routinely or thoroughly screened by prosecutors 
as to legal probable cause. 

Results 

No one ef the three projects has yet generated sufficient data fer an accurate assessment 
of the effects of the intervention procedure on the clients or courts it has !:"rved. 

In Boston, no comparative data is available to permit an examination of any 
of the project's anticipated impacts on its client group. Thus, althoughThe Court 
Resource Project has developed an extensive array of services, without any know
ledge of the long-range client benefits derived from those services, ner any evidence 
of measurable systemic impacts, the project's extremely high costs are particularly 

difficult to justify. 
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- In Dade ?ounty, while.case ~osts are more reasonable, the program appears to 
h.ave a frurly narr~w onentatIOn: coordination with community services agen
cies s~ems weak;.m-ho~se capabilities do not offer the opportunity for highly 
c~ordl~ated serVlCe delIvery; and eligibility criteria which exclude defendants 
~lth ?flOr records. and concentrate on light felony charges, may restrict parti
clpatlO~ to more likely successes. Although some preliminary evaluative data 
are avrulable, the results are both tentative and difficult to reliably interpret. 

- Case costs in ?peration de Novo are twice those in Dade County set enly one 
half of those 111 TCRP. Its target group and service delivery strategy also 
appear to fall en middle ground with generally flexible entrance criteria and 
reasonably varied diversion services. Evidence of this project's short-term im
?act on participant rearrest rates and employment prospects, is encouraging 
but by no means conclusive. 
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OPERATION DE NOYO 
The Hennepin County Pre-trial Diversion Project 
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Operation de Novo Project Design 

Current theories of deviant behavior describe a range of motives which induce people 
to commit crimes. One of the more direct of these motives is the simple economic 
calculation which leads a potential offender to believe that the economic rewards of 
crime are gn~ater than the economic costs, Society confronts such an individual with 
a paradox: Material goods appear essential fo), self-esteem and general well-being; 
legal means of obtaining these goods may be closed. According to the "opportunity" 
theorists, the offender resolves this paradox in the only way he or she can: through 
the commission ,of a property crime. Once having been convicted of a crime, the of
fender is again confronted with the same paradox, bl!t in intensified form. Barriers to 
legitimate employment are raised for persons with criminal records. Conversely, with 
the commitment to crime as an avenue to self.definition, pressures for recidivism be. 
come stronger .. 

Operation de Novo, developed in 1971 under the sponsorship of the Department of 
Labor, was designed to break this cycle by providing young defendants with access 
to legitimate sources of employment. Selected defendants are diverted to the pro
ject after arrest and before trial. During the period of program partiCipation, pro
secution is deferred and a range of manpower and supportive services are delivered 
to participating defendants. The client's satisfactory fulfillment of project require
ments (steady employment, attendance at counseling sessions, etc.) results in a favor
able recommendation ot the court requesting the dismissal of pending charges. 

Operation de Novo Eligibility Criteria and Participant Characteristics 

De Novo screeners, operating through the Hennepin County Municipal Court 
(felonies) and the Fourth Judicial District Court (misdemeanors), have adhered 
closely to their original mandate to serve the unemployed and employment handi
capped defendant. Regardless of the charged offense, participants have consistently 
exhibited extremely marginal employment histories and have been unemployed or 
tenuously employed at the time of arrest. 

When the initial program began (April, 1971) eligibility was limited to misdemeanor 
cases with no prior record. Officials then discouraged referrals of more inner-city 
offenders, preferring to refer only what one staff called "eagle scouts." In Septem- . 
ber, 1971, de Novo began taking felony cases and soon added repetitive juvenile 
offenders. 

Formal eligibility guidelines include the following criteria: 

1) No extensive prior record (a discretionary limitation as both adult and 
juvenile priors are accepted); 
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2) Male and female over 12 years of age; 

3) Charged with a juvenile offense, misdemeanor, or felony (certain felonies, 
generally invQlving serious crimes of violence or weapons are excluded); 

4) Unemployed, underemployed or a juvenile with serious school adjustment 
problems; 

5) Not addicted to alcohol or drugs; 

6) Not physically or emotionally unable to secure employment. 

Figure 1 presents a number of cumulative statistic~ describing de Novo'~ pa:ticipant 
group. During 1973, the project handled 444 new en~ollments, expand1I1g.Its felony 
caseload, increasing minority participation and includ1I1g a greater proportIon .o! de
fendants with prior adult records. A breakdown of 1973 participants b~ specIflC 
charged offenses was not available at the time of our inquiry. De Novo IS, howe:er, 
apparently maintaining its focus on defendants charged with pr?perty-related cnmes. 
[Figures as of mid-1973 indicated the majority were charged WIth petty larceny and 
theft (46%) followed by misconduct (18%), auto theft and related (7%) and alcohoIj 
drugs (7%).] . 

SEX 

RACE 

AGE 

CHARGES 

PRIOR 
RECORD 

Male 

Pemale 

White 

81ack 

Am. Indian 

Other 

Under 18 

18-21 

22-44 

45+ 

Felony and 

Figure I 

PARTICIPANT CHARACTERISTICS 
(Cumulative Through 12/31/73) 

132.3% 

121.6% 

~12.8% 
2.1% 

h6% 

130% 
1% 

Gross Mis'd l2S.8% 
Misdemeanor 

Juvenile U S.9% 

None 

Juvenile 129% 
Adult 114% 
80th D7% 
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1 67.7% 

163. 3% 

163 % 

1 68.2% 

lsO% 
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Operation de Novo Screening and Intake Procedures 

Each day, de Novo screeners attend MuniCipal Court arraignments and felony arraign
ments in the District Court. In the former, they screen the info~mation sheet prepared 
by the pre-court screening unit of the Department of Court Services and review the 
court arraignment and jail lists. Both City prosecutors and public defenders may also 
initiate referrals at this point. Project screeners then interview potential clients and if 
acceptance into the program is likely, request clearance for diversion from the prosecu-' 
tor. With the concurrep'.:e of the prosecutor, a brief hearing is held before the bench. 
The judge approves the diverSion, continues the court date for six months and a formal 
case is not filed. 

The screening process in District Court is more complex, involving a continued court 
date 7 to 10 days later, during which time the screener prepares a two or three-page 
pre-arraignment social investigation. This report is presented to the prosecu tor, and 
with his concuuence, to the judge. Diverted felony cases are filed and continued by 
the court for one year. 

Diverted juvenile cases have no set time frame. These individuals may participate in 
the program from three months to a year or more. Cases referred by a probation 
officer are diverted following a finding or plea of guilt, and de Novo is substituted as 
the major strategy for probation supervision. 

The typical referral, picked up during the ~rraignment screening, walks two blocks 
from the courthouse to de Novo headquarters for a further intake interview with a 
counselor coordinator. Following this interview, the case is assigned to a counselor
normally an ex-offender non-professional staff member. 

Service Delivery in Operation de Novo 

One-to-one counseling support is the major service delivery strategy combined with 
vocational and educational assistance. Participants with poor vocational records are 
encouraged to meet with a speCialist staff member who runs group and on-to-one ses
sions onjob seeking and job retention skills. When ready to job seek, he or she is re
ferred to the staffs job placer. A specialist who develops jobs is no longer employed 
by the project. 

Group counseling and group therapies receive little program focus. Any group ap
proach is largely presented as an educational, re-educational, or informational model. . 
The one de Novo program with a strong group discussion/group counseling feature _ 
the street survival program for young prostitutes - uses group discussions every other 
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week following the prior week's substantive program. 

Educational programs receive strong emphasis. De Novo employs two part-time 
tutors, and the school board provides a third to teach basic skills, a GED program, and 
in effect, an alternative school for juveniles less than 16 years of age. 

The project describes a substantial number of community agencies which provide im· 
portant help to de Novo clients upon referral: the County Mental Health Program, 
Division of Vocational Rehabilitation, the Welfare Relief Agency, Concentratect Fr:-;
ployment Program, college scholarship and counseling prograP."":;, iamily and alcohol 
programs. 

De Novo Termination Procedures 

Successful terminations require a written de Novo report su1:>mitted to the prosecu· 
tor prior to the date to which the hearing has been continued, the appearance of 
defendant in court with the screener, and a brief hearing where the court routinely 
dismisses the case without prejudice. De Novo's rate of dismissal recommendations 
has held fairly constant at 64·65% of their total project enrollment: Of the 598 
participants covered under the DOL study, 384 were granted dismissal recommenda· 
tions while the remaining 214 were returned to the court with no recommendation. 
A full 99% of all recommendations for dismissal were accepted by the courts. The 
Director, when queried about the 35% unsuccessful termination rate, indicated his 
feeling that staff should do more reaching out and follow-up with clients. 

Unsuccessful termination from de Novo occurs largely because of a reoffense of 
"abscondance." However, no longer are reoffenders automatically excluded. Staff 
became aware that reoffense did not necessarily result in a conviction, and further, 
that reoffense by an otherwise cooperative de Novo participant, might result in a 
less severe sentence, if convicted. 

Staff increasingly seek to thwart unsuccessful termination by reviewing, with their 
participants, any failures to meet enuncia.ted goals and searching with them for al· 
ternative ways to achieve them. Inactive: participants now receive a letter from the 
project setting up a hearing with the staff and administration, which the participant 
is urged to attend, and where unsuccessful termination is deliberately considered. 

Operation de Novo Organization 

On the following page, Figure 2 describes de Novo's current organization. The 
roles and duties of all major positions are detailed below to provide additional back· 
ground for later discussions of project management and service delivery. Only those 
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week following the prior week's substantive program. 

Educational programs receive strong emphasis. De Novo employs two part-time 
tutors, and the school board provides a third to teach basic skills, a GED program, and 
in effect, an alternative school for juveniles less than 16 years of age. 

The project describes a substantial number of community agencies which provide im
portant help to de Novo clients upon referral: the County Mental Health Program, 
Division of Vocational Rehabilitation, the Welfare Relief Agency, Concentrated Em
ployment Program, college scholarship and counseling programs, family and alcohol 

programs. 

De Novo Termination Procedures 

Successful terminations require a written de Novo report submitted to the prosecu
tor prior to the date to which the hearing has been continued, the appearance of 
defendant in court with the screener, and a brief hearing where the court routinely 
dismisses the.case without prejudice. De Novo's rate of dismissal recommendations 
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participants covered under the DOL study, 384 were granted dismissal recommenda
tions wIllie the remaining 214 were returned to the court with no recommendation. 
A full 99% of all recommendations for dismissal were accepted by the courts. The 
Director, when queried about the 35% unsuccessful termination rate, indicated his 
feeling that staff should do more reaching out and follow·up with clients. 

Unsuccessful termination from de Novo occurs largely because of a reoffense of 
"abscondance." However, no longer are reoffenders automatically excluded. Staff 
became aware that reoffense did not necessarily result in a conviction, and further, 
that reoffense by an otherwise cooperative de Novo participant, might result in a 

less severe sentence, if convicted. 

Staff increasingly seek to thwart unsuccessful termination by reviewing, with their 
participants, any failures to meet enunciated goals and searching with them for al
ternative ways to achieve them. Inactive participants now receive a letter from the 
project setting up a hearing with the staff and administration, which the participant 
IS urged to attend, and where unsuccessful termination is lieliberately considered. 

Operation de Novo Organization 

On the following page, Figure 2 describes de Novo's current organization. The 
roles and duties o! all major positions are detailed below to provide additional back· 
ground for later discussions of project management and service delivery. Only those 
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positions common to most projects are covered. 

Counselors: The pre-trial intervention model specifically draws on the human relations 
skills of non-professionals and ex-offenders to provide individual counseling services. In 
de Novo, counselors have primary responsibility for their clients with caseloads seldom 
exceeding 25 participants. Counselors also coordinate the application of other supportive 
services includingjob placement, tutoring, and referrals to outside educational or com
munity service agencies. To provide a career ladder for counselors, the project distin
guishes these positions by Counselor I and II job titles. Counselor coordinators, gener
ally professionals with at least a B.A. degre~, are responsible for all training and super

vision. 

Screeners: The screening position requires the ability to communicate well with pros
pective participants and to establish a relationship of trust with the officers of the court. 
De Novo's screening staff have typically included non-professional community workers. 

Special Resource Developer: This position involves liaison work with a range of out
side community, social service, vocational and educational agencies as well as super
vising the provision of special in-house educational services. In addition to monitoring 
volunteer tutorial activity, an intimate knowledge of ,available community services is 
essential to this position. 

Project Administration: In de Novo, the director provides overall staff supervision, 
particularly supervision of line staff, while the Assistant Director more directly super
vises support staff. The Director is advised on matters of policy by a Governing Com
mittee consisting of 30 members who report to the Urban Coalition. Among this 
group are representatives of the community, local corporations, minority and ex
offender groups, police and court service agencies and the bench. 

The program uses a humanistically-administered goals approach fOT clients and staff, 
within a very democratic milieu. Staff participate in hiring decisions (though final 
decisions rest with the director, who has never rejected staff recommendations for new 
staff, but has joined with staff in further interviews with applicants, in which con
sensus was reached). The weekly staff meeting is chaired each week by a different 
staff person: the director is present, but acts "of counsel." All staff, including the 
Director, rotate once about each 15 Saturdays to handle screening at the Saturday 
morning arraignments in Municipal Court. 

The progrrun is a rather interesting combination of quite competent professional 
leadership at the top, and a diversified people-oriented staff, which work in rather 
healthy tandem. Staff have been terminated, but they tend to terminate themselves 
as tlley realize they have failed to reach their goals, and that program goals have 

suffered. 
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Special Projects in Operation de Novo 

Following the expiration of their initial grant with the Department of Labor, de Novo 
developed plans to expand the project's enrollment and service capability in several 
areas. Based on conversations with the Project pirector, the status of these compon-
ents (as of early 1974) is described below. . 

1. Dispute Mediation Program .• a crisis intervention approach for the resolution of 
interpersonal conflict cases at the police-arrest stage. Program design and proposal de
velopment has been completed by two part-time grar.uate students. The proposal has 
been submitted to court officials and related agencies for endorsements and approval. 
No additional staff or funds will be required to implement this program as de Novo 
plans to use non-paid staff as mediators and will receive administrative assistance from 
the Probation Department. 

2. The Diversion of Restitution Cases. This component which deals exclusively with 
felony defendants, is currently operating. During 1973,48 restitution cases were 
accepted: 32 were assigned to counselors for full semce, and 16 used de Novo as a 
condUIt for payment only. Nearly $1:S,OOU was collectea and only three or four cases 
were lost through ~on-comp1iance. Although this aspect of the project is over a year 
old, as these figures indicate, the project has proceeded with extreme caution. The 
notion of diversion;rather than probation with an order for restitution, has been 
accepted Erimarily by corporate victim,S. 

3. Chemical Dependency Program - the dlVersion of chronic alcoholic and drug
dependent defendants. At the time of our inquiry, an outside consultant was com
pleting a 10-week assignment which involved proposal developmertt and evaluation 
of the adequacy of outside treatment resources. (Diversion would be followed by 
treatment outside the project on an in-patient basis with referral back to the project 
after treatment for manpower services.) Additional resources will be required to 
enable hiring a single chemical dependency counselor. 

4. The Diversion of Federal Offenders. The project has found it difficult to generate 
interest in this proposal and attributes this difficulty to the "law and order" orienta
tion of the federal probation and parole office. Certain federal judges and prosecu
tors are quite interested but are awaiting congressional action Oil the proposed com
munity services legislation. 

5. Less Emphasis on the Unemployed or Underemployed. The project began 
accepting defendants with stable employment histories in response to the equal 
protection concerns 'of the bench. These are referred to as "paper" cases (and 
appear to be considered somewhat of a nuisance). De Novo maintains infrequent 
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client contact and reports back to the court only in the event of a rearrest or at ter
mination. Eight to ten such cases have been diverted to date. 

These new program components - which reflect the emergence of a more diversified 
service approach - in conjunction with the desire of program management to expand 
caseload levels, may result in more efficient allocation of services to more participants 
at lower per capita costs. 

'.'; 
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TCRP Project Design 

Like Operation de Novo, The Court Resource Project (TCRP) was established in 
1971 under Department of Labor funds to operate within the Massachusetts court 
system. The entry-level crimmal justice system in Massachusetts consists of 73 Dis
trict Courts. These "neighborhood courts" have jurisdiction over all misdemeanors • 
and most felonies. The Court Resource Project was introduced into four such courts 
in 1971 as a program to: 

deliver effective manpower and social services to some of the city's most 
disadvantaged people; 

select and train street people and ex-offenders to perform as professional 
counselors; 

break into young adult offenders' incipient cycles of crime. 

Conceived as an opportunity to increase alternatives to sentencing and to provide 
individual attention to first and less-serious offenders, the prbgram was introduced 
cautiously to the conservative judicial system. The credibility it has achieved with
in the system is reflected in its expansion over two years into six more District 
Courts in the Boston area, with two more planned for 1974. 

TCRP's involvement with its clients begins after the arrest and arraignment of the de
fendant, but before trial. Following a fourteen-day continuance for screening, orienta
tion and assessment purposes, candidates who accept and are acceptable to the project 
and the courts, begin a ninety-day period of project service. Successful completion 
of the project leads to a recommendation for the dismissal of pending charges. 

TCRP Eligibility Criteria and Participant Characteristics 

Although originally developed to serve males with no more than one prior conviction, 
soon after operations began the program broadened its criteria to include a small num
ber of women and a significant number of second and third offenders. Formal eligi
bility guidelines include the follOWing criteiia: 

- Male or female; 

- 17 to 26 years old (at the project's discretion, older cases have been accepted); 

- Resident of the project area with a verifiable address; 

- Not a drug addict; 

- Unemployed or underemployed; 

- Not charged with a felony outside of District Court jurisdiction (in a select 
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number of cases, alleged felons under Superior Court jurisdiction have,been 

admitted); 

_ No more than one or two prior convictions. 

Figure 1 presents a breakdown of participants by selected demographic and entry char
acteristics, These figures are based on the first 327 participants who comple.ted th,e 
project and were thereby included in the DOL study. Although more cu~re~t st~tIS- , 
tics were not available, according to ,the project director, none of these dIstnbutions 

has changed substantially. 

SEX 

RACE 

AGE 

CHARGES 

PRIOR 
RECORD 

Figure 1 

PARTICIPANT CHARACTERISTICS 

(Tenninations from Project Start·up Through June, 1973) 

Male 

Female ,.-15% . 

White J 60% 

Black J35% 
Spanish 

Surname 
Other ~:% 2% 

Under 18 

18·21 

1 11% 
J63% 

21·25 J20% 

Ov~r 25 ~6% 

Felony 

Misdemeano 

\36% 

r J 64% 

None J38% 

Juvenile 122% 
Adult J24% 

Both J 15% 
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J 95% 
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As these figures indicate, well over halt ofTCRP's early participants had prior records. 
(Two or more juvenile or adult priors were reported for a full 40% of participants.) 
Over 36% of the group were charged with felonies, the majority of these occurring in 
the categories of burglary, drug-related offenses, and assault. 

TCRP Screening and Intake Procedures 

TCRP screeners spend every morning in the courts reviewing the cards of new arrests 
and discussing potential candidates with the probation office, the clerks, public de
fenders, District Attorney, the detendants themselves, and often, the complainant or 
victim and arresting ofticer. If a defendant expresses interest in the project and all 
relevant parties concur, a ten-day continuance for further screening and evaluation is 
requested at arraignment. 

The primary operational contact between the court and the project is through the 
screening process. TCRP screeners have done an exemplary job of fostering good re
lationships between the project and court-related agencies. For example, a very posi
tive relationship has developed between the probation officers and the screeners, 
Probation officers have become a source of recommendations to the screeners who 
are viewed both as independent from and a part of the court system. Similarly, the 
clerks of the court have been most cooperative, accessing whatever infor'mation is 
available to them. Screening statf also confer with publIc defenders on a dally basis 
concerning possible referrals and the progress of particular proj~ct clients. 

Following the preliminary screening process, the defendant is assigned a counselor or 
"advocate" and the intake process begins. The client and his advocate meet for a pre
liminary review of the client's needs and problems. A case conference is held, with 
key staff members, including the client's advocate and the court screener in attendance, 
They discuss possible services that can be provided and decide, on a preliminary level, 
whether or not the client should be accepted into the program. 

Several months after the project's inception, the position of Client Orientation 
Director was created. His role is to conduct a two-day workshop for clients as a 
group while the acceptance decision is still pending. He performs two functions: he 
assists clients in evaluating the extent to which they are personally independent and 
their ability to financially insure this independence; and, he evaluates the ability of 
each of the prospective clients to respond favorably to the services of the program. 

Following the orientation meetings, the client meets frequently with his advocate and 
career developer. Throughout the remainder ofthe assessment period, the purpose 
is to develop a plan mutually acceptable to project staff and to the defendant, and 
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adequate for presentation to the court. 

Assessment techniques are used selectively according to the project staff's perceptions 
of the defendant's needs. For example, MEC tests may be administered to potential 
candidates for vocational training programs, simple reading tests are administered, scho01 
records, hospitalization records and other records are checked. 

At the end of the continuance period, if both parties agree, a recommendation is made 
to the court to place the individual in the care of the project for a 90-day period. 

Service Delivery in TCRP 

TCRP services focus on individual counseling, career development and group work. All 
clients meet with their advocates at least once a week individually, and many advocates 
hold additional weekly group meetings. Each client also meets with a career developer 
who evaluates and implements career goals with the client and advocate. In addition 
to direct plac'ements, both OJT and institutional job training programs receive heavy 

emphasis. 

At the time of the visit, the project had recently estab,Iished a small in-house educational 
program using volunteer tutors. Those who are referred outside the project for educa
tional aSslstance generally work towards a GED at the evening public high schools. 

In addition to the project's direct service capabilities, TCRP utilizes a variety of local 
community service agencies for supportive service assistance. A local medical center under 
cOntract with TCRP provides early physical examinations and follow-up treatment. The 
Massachusetts Rehabilitation Commission has a rehab counselor stationed at the TCRP 
facility and the Welfare Department has assigned an intake supervisor to the project. 
The welfare worker assists the project in developing client service plans and develops work 

incentive programs for TCRP clients. . 

TCRP Termination Procedures 

Clients who complete a period of successful program participation, reappear in court 
accompanied by a screener. On a motion entered by the defendant and his or her coun
sel, charges will usually be dismissed. Favorable terminations were reported for 64% of 
all participants included in the DOL study. (A more recent project accounting indicates 
that for the nineteen-month period July 1'1, 1971 - February 15, 1973,51% were ter
minated favorably, while for the 1O~ month period from February 16, ly73 - December 

31,1973,66% were terminated favorably.) 
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In the event a client demonstrates marked non-cooperation with the project (or is in
volved in a new law violation resulting in. conviction) a termination letter is forwarded 
to the court and the client is subject to nO,rmal court procedures. Of all unsuccessful 
TCRP terminations covered by the DOL stpdy, 19% were terminated due to a rearrest, 
19% for abscondance, and 54% for general lack of cooperation including unsatisfactory 
attendance in ajob, training or counseling program. 

Although active participation formally ends with the project's recommendation, TCRP 
has reportedly instituted an intensive follow-up procedure: advocates, are expected to 
maintain weekly contact with former participants for the first three months after termi
nation and bi-monthly contact over the second three-month period. 

TCRP Organization 

Figure 2 provides an overview of the organization ofTCRP. All staff report to the 
Director of Operations who oversees the day-to-day functions of all project components 
and has major personnel responsibilities. The Project Director acts as the major liaison 
with outside organizations and performs all financial and contract maintenance functions. 
A thirty-member advisory board meets quarterly to review project operations. The 
Board is comprised of representatives from the State Planning Agency, local business 
concerns, probation and~orrections agencies. 

Advocates are counselors, referral agents and follow-up workers. The selection of the 
project's advocates focuses on the candidate's ability to establish a relationship of trust 
with the project's clients. Advocates are frequently drawn ftom the ranks of ex-offenders 
without consideration of the candidates' educational background. 

Each career developer is assigned the caseloads of two advocates. Due to their close 
working relationship with clients, they receive the same pre-service and in-service 
training as the advocates. TCRP's career developers have typically been college gradu-
ates with prior job development experience. . 

TCRP's screeners have brought a range of backgrounds and experience to the project 
(e.g. a former probation omcer, an ex-alcoholic: student, a former secretary), All, how
ever, have shared a common ability to commuijicate comfortably with law enforcem~nt 
and court personnel as well as the project's partiCipants; . 

Advocates, Career Developers and Screeners each work under a unit supervisor who 
is directly responsible for all component super/ision and coordinatio11. In light of the 
project's strong ex-offender recruitment policies,TCRP has been fairly active in de
veloping in-house staff training procedures and has produced a detailed manual. entitled , 
''The Selection and Training of Advocates and Screeners for a Pre-Trial Intervention 
Program." 
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Special Projects in TCRP 

Since its inception, TCRP has been administered by Technical Development Corpora
tion, a private non-profit firm concerned with criminal justice program development 
and planning. By the end of March, 1914-, tponsorship will be transfered to a new 
criminal justice agency, Justice Resource Institute (JRI) - an agency with a mandate" 
similar to that of the Vera Foundation in NlIW York. TCRP's former project director 
has assumed the position of executive direct'Jr of JRl which will be responsible for 
the administration ofTCRP as well as several related projects that have developed as 
a result of TCRP's diversion experience. These projects include: 

- A diversion project for drug offenders. This program, which has recently 
accepted its first enrollments, 11ffers detoxification and evaluation to drug 
dependent offenders admitted at various stages of the legal process. The 
program includes intensive residential treatment for 15 to 30 days with sur
sequent referrals to community-based treatment centers. Career developers 
work with clients from detoxification through post-placement follow-up. 

- Late in 1973 LEAA funded a program for the Pre-Trial Diversion of Female 
Defendants to be administered as part of TCRP's ongoing program. The 
program includes basic TCRP services with the addition of child care, tem
porary housing and female oriented counseling. A supplementary research 
and training component will be oriented toward understanding and changing 
attitudes toward the female offender. 

- A regional Advocacy program has also been funded by LEAA to provide 
counseling and supportive services to inmates returning to the community from 
Massachusetts prisons. The inmate, an assigned advocate, and the parole 
officer jointly deveiop a plan of service based on referral or purchase of ser
vice agreements with agencies in the community to which the offender plans 
to return. 

- Another LEAA-funded program based on the TCRP model is a Model Adult 
Probation Project in the Cambridge Court. The full range ofTCRP services 
are offered to selected defendants with the promise or dismissal of a lesser 
probation sentence for successful completers. 

- Preliminary planning is underway for an Urban Court Program which will 
include citizen dispute settlement and victim restitution components. 
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Dade County Project Design 

The Dade County Pre-Trial Intervention Project began operations in January, 1972. 
Like other such projects it was designed to f!chieve the dual goals of service to the 
defendant (through pre-trial counseling; '1ocational and educational support, as well ' 
as the possibility of a dismissed case) and the criminal justice system (through more 
responsive pre-trial screening, and relief for overburdened probation caseloads). Un
like many other projects, specifically the two reported in this volume, the Dade County 
Project is affiliated with the State Attorney's Office. Initially, the technical grantee 
for project funds was the Office of the County Manager. In October, 1972, the 
Office of the Court Administrator assumed project sponsorship. With strong back-up 
support from the State Attorney, the cutrent pi:oject director furthered the original 
contacts with key justice system agenchisand formed more specific selection criteria 
and project procedures. During this process the original concept - to divert cases 
after formal filing - was altered to permit and maximize the opportunity for pre-
filing diversion. 

Although the relationship with the State Attorney's Office has consistently been a 
close one, there is no official administrative connection between the project and 
that office. The State Attorney has provided office space, certain mat<:l1.ing monies, 
the use of official stationary and the time of an administrative assistant to . routinely 
approve project recommendations and terminate the court processing of appropriate 
project cases. 

Dade County Eligibility Criteria and Participant Characteristics 

- --
Based on the project's goal of reaching first-offenders, eligibility criteria are defined 
as follows: 

1.No prior criminal record; 

2. Male or female between the ages of 17 and 25; 

3. Charged with a misdemeanor or certain third degree felonies such as grand 
larceny, breaking and c~tering or unauthorized use of an automobile; 

4. Dade County resident; 

5. In need of services provided by the project; 

6. Not a narcotics addict (experimental usel'sare considered). 
, , '.', 

A seventh criterion, required of all participants, is the consent of the victim and the 
_ arresting officer involved in the casco Although neither party usually objects, project 

personnel feel that this stipulation has led to a more positive image of the' program 
among police and the general p~blic. 

105 

',"' 
., 



I; 
, 

i 
) ! . 

i 

! 
,-: 
:~~: 
~,; , 

The Project Director indicated that whi.l'~lthese ~~!~eri~:I~~/~:~t~~~~:I~~:~sl~;:db~:n 
practice they nre more broadly 31 ~exl rJ a~~; Certain defendants with more serious 
accepted at the discretion of th~ dr(Jected I;~bber~ aggravated assault, sale of narcotics, 
felony\ charges :~a~eo~~~~r) aC~~~u~h ~~:e constitut~ a small percentage of project parti-
ussau t on a po lC .. I i flo ne burglary is apparently considered a 
. t The broaking and enter ng 0 a \ 1, " I I d d 

clpun 5, .• • fl' . M' li than in other cities and is general y exc u e . more critically scn~ltlve 0 .lense m Ian ., 

Although 110 narcotics addicts are acc~ptable, ~:~~~tul~:~~ t~~s~:~!:~jl~~t~~~:et~:~n 
charged wit1~ dru~:relate~l offenses: ~1~lC~~~:Ct is abJe to ~laintaiJl its desired ratio of 
five gl'l1l11S ()t manJuan~ l~ ? fel~~~~~ t ;~~ ;1' participants had en tered the proj~~: on 
2/3 felon~:cases.~~s 0 IlltS WI 1 b ' kdown of selected participant chUrllctetlShcs for 
felony charges. Plgure S lOWS a rea . ., ~ • ht onths. 
the 50S cases that received project serYlces dUf1!1g Its first cig een 11\.: 
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Dade County Screening and Intake ProcedUres 

Dade County PTI uses bond hearings as the primary method fOr participant identi
fication. Tl1e Project Director or his secretary attend the hearings and scan pOlice and 
PTR reports on all cases. Where the criteria for participation appear to be met, "Pre
trial Intervention Project" :s stamped on the court form, That same day, letters go out 
to the defendant, the victim and arresting police officer. The defendant is advised of 
the program and his eligibility and is asked to caUthe project office for an interview. 
The letter indicates that charges will not be filed if the defendant contacts the pro
ject within ten days. If the defendant does not re.spond, no outreach is attempted and 
the case is returned to the court calendar. 

Ifhe Or she does respond, a counselor sets up an initial appointment. Based on a re
view of the arrest report, the initial interview and any prior criminal history, the pro
ject director makes a tentative acceptance decision. Final decisions are made at a 
weekly staff meeting. Assuming that the arresting officer and the victim approve, 
and that there are' no extenuating circumstmlces, all candidates who desire to parti
Cipate are accepted. The initial contact between the participant and project staff 
normally occurs within 10 to 14 day~!after arrest. 

:'~~~!" . 

Additional cases are referred to the project by county judges, private and state 
attorneys, public defenders, and the'pre.trial release project. The project's 18. 
month reportindicates that of 97:~ cases identified as potential participants, 416 
were found ineligible primarily 4iie to failure to respond to the recruitment letter. 

At the time of our inquiry, applicants, once accepted, were placed in one of several 
disposition groups. Group J cO!lsists of those cases acceptable to the program which 
have been diverted before arraig'nment, waiving speedy trial and a preliminary 
hearing. Successful Group I participants need never appear in court; a "No Informa .. 
tion" is filed after the three to six month participation period is complete. 
Group II cases are those whiel:(have been filed due to victim or police rejection of 
non-filing, the existence of ca~defendants) orpost.filing referral from attorneys 
or judges (not infrequently these are mote serious charges). Successful participa~ 
tion in Group If results in deferred prosecution and formal probation. Group IJ.M 
cases are misdemeanor cases filed in County Court, over which the State Attorney's 
Office has no jurisdiction. Successful Group H-M participants receive a nolle pros 
recommendation. Group IlJcases are those in which the participant's case is no 
kager pending, but the individual desires to participate in the program regardless. 

....... 

.' 
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Dade County Service Delivery 

Counseling is the primary focus of the program's service delivery strategy, All particj
pants are required to attend one individual and one group counseling session per week, 
Caselonds are grouped on a geographic basis with a maximum of 20 cases per counselor, 

According to the Director, the specific goal of counseling activities is personal growth 
and development. In addition to dealing with specific individual and family problems, 
sessions are designed to increase an individual's awareness of him or herself and his or 
her effect on other people, at1d to heighten the ability to relate more openly and hon
estly to individual and group situations, 

Apart from the strong emphasis on counseling support, there appeared to be limits on 
the coordinated services staffis able to provide, Vocational training opportunities in 
the area are limited although the Division of Vocational Rehabilitation has been some
what helpful. Job placements have been difficult. The job developer (a counselor 
aide) estimated that he made 40 to 50 contacts a month (partIy through the assistance 
of the Chamber of Commerce and the State Employment Service ;lob Lank listings)l 
which resulted in about 10 acceptances - the majority unskilled positions in factories 
Of grocery stores at wages generally between $1.90 and $2.50 per hour. Clearly, the 
fairly tight Minmijob market, the circumstances of the project'sjob applicants (un
skilled youth,often black), and the lack of emphasis on this component within the 
project, have combined to produce limited success in the area of job development. 

In addition, outside educational resources have not been used as extensively as had 
been hoped; in-house educational assistance ilasbeen limited; and community health 
and mental health services have not tended to graciously receive project participants. 

.. , 
Project objectives focus on the defendant oflower economic class, emphasizing the 
need to provide expanded opportullities, to promote upward mobility and thereby 
theQretically reduce criminal activity, While this group participates in the project, 
there is also a substantial group, possibly a more substantial group, of nQn-economic- . 
ally disadvantaged participants. In short,given the nature of the project's target 
group, the predominant emphasis on counseling support is perhaps justified. 

Dade County Termination Procedures 

Successful termination of participants is the decision of the case counselor> the 
assistant administrator, and the project consultant. The Project Director routinely 
a.pproves termination at an informal conference in his office with the defendant and 
his or her parents. The defendant does not appear before the court upon success
ful termination, The Project Directof, following routine approval by the administra-
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!~~~S:~S::;~!~i~~e:~ate ~ttorney, submits a c?m~uni~~tion to the court that no cri
justice information Sy!t~;:!~~~hR~~~rteefldlYt' this dlS~olslhon is e,ntered into the criminal 

r ec succeSSlU completIon of the program, 

Over a two-year period, January 1972 through January 1974 a combined 

f
GrouPbIl and ~I participants were terminated from the projec; 437 or 77111 ~i~f of,566 
avora e project recommendation. ,10 1 a 

Ad'S Ta?le I indichates, Group I participants, comprising the majority of the proJ'ect's 
IverSJOn cases ave cons'ste tl xh'b' d than the to' e~ ,In ~ ,e lIte lower rates of unsuccessful termination 

doe~ ~ot ~u;ra:t!eG:~~~;:~;~r!~c;;:r~~s ~~~c:a:~~~:S~~r~~~~~~:~~~t~~:~~~~~re~ses 
cede wdo yea,r~, the ~lgher m-project failure rate of this group may be a reflection of 
re uce participant Incentive, 

Groupl 
(non,fIled) 
Successful 
Unsuccessful 

Group 11 
(med) -' 

Successful 
Unsuccessful 

TabJe I 

Tcrmll11ltlon Rates 

1/12 ,1/73 

71 (79*) 
19 (21%) 

34 (52%) 
32 (48%) 

1/73 ' 1/74 Cumulative 

278 (87%) 349 (85%) 
42 (13%) 61 (15%) 

54 (60%) 88 (56%) 
36 (40%) 68 (44%) 

~ndtlccessful termination 1. -y ocCUr by an h;tdividual counselor advising the de-
en eLI}: h~ or she ~as bee~ deselected, or by a counseling group's decision that the 

defend .. !1t s behaVIOr ments deselection, Termination is usually based on I ' 
dence of n?n-coo~eratio~ including: a re-offense; dropping out of an edu~a~~~:~l
program Without lllformlllg the project; not working and not seeking '<b' f '1 -
to ~ppear ~or a number of counseling sessions; smoking marijuana out~~Ofr~:: ~;~h . 
project offIce before or after a group meeting Defendants wh e t 't d' ' 0 are unsuccessfully 
ermm~ ~ are not routlllely advised of any right to appeal this decision but-"f th 

ask, t~e counsel~r may ~d,-?_s7 them they can appeal to the Project Direc~or ," ~n e! 
occaSIOns, the DIrector has reinstated a defendant. -

~., c 
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Dade County PTI Organization 

Figure 2 depicts the general organization of the project; specific staff roles are described 
below. 

Project Director: The Project Director maintains an office in the State Attorney's 
Office. His major duties are to maintain coordination between the project and the 
State Attorney's Office and to select project participants at bond hearings. Recommenda
tions concerning case dispositions may be made by the Project Director without further 
validation by the State Attorney's Office. 

Consultants: Two psychologists are used by the project as professional consultants. 
One, who works about two-thirds time, supervises all psychological and aptitude test
ing. In addition, he co-leads group sessions with counselors and provides family counsel
ing services. The second, who gives the project about six hours a week, participates in 
weekly counseling staff meetings. He leads a therapy group for participants who need a 
more intensive group experience, leads a parents' group, and is in charge of research and 
staff training. 

Counselors: There are presently 9 staff counselors. The Chief counselor assists in the 
training or new counselors by having them accompany him on home visits and field 
contacts. He also advises counselors on problem cases. 

Counselors generally carry a maximum of 20 cases. Each client must be seen individu
ally once a week either in the office or in the field. Counselors also lead a compulsory 
group meeting for all their clients once a week. Counselors are required to spend one 
day a week in the office to maet new clients and schedule appointments. They receive 
both on-the-job and in-service training from the chief counselor and the two consultants. 

Counselor-Aides: A new position established nine months ago, counselor-aides are stu
dents in Dade Community College's New Careers Program. They attend classes two days 
a week and work in social agencies three days. The project signed a two-year contract 
with Dade to support three counselor-aides per semester. One aide has been designated 
a Job Developer, a role that has been unfilled since the assistant director stopped 
serving that function. 

Counselor-aides do initial interviews of new candidates and administer initial tests. 
Two former project participants, who work at the project office on a part-time basis, 
also interview new candidates. 

Other Staff: In addition to project staff described above, an Assistant State Attorney 
serves part-time to reviewall potential PT! cases. Another staff member of the State 
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Figure 2 

Dado: County Pre·Trial Intervention Project 
Organization Chart 
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Attorney's Office is in charge of case dispositions and plea negotiations. Finally, an 
Assistant Public Defender is assigned to the project to advise potential participants 
and represent indigent participants at court appearances. 

No advisory panel or project review board has been established. According to the 
Director, such a panel has not been considered necessary in light of the informal re
lationships that have developed with the police, defense counsel, rehabilitative ser
vices, and the courts. 

Special Projects Associated With Dade County PTI 

At the present time, project expansion or diversification plans are not extensive. 
Although project administration and staff look forward to expanded eligibility cri
teria, over the first 18 months of operations the project has chosen to move carefully 
and limit its risks. Since the Dade effort is the youngest of the three projects under 
consideration, this position is not inconsistent with the still somewhat experimental 
nature of pre-trial intervention in Dade County. 
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