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FOREWORD

This Report embodies all the major findings of a two-year study of the
powers, duties and operations of the office of Attorney General in the states
and territories. In a broader sense, it is the outcome of a study that began over
a decade ago.

While campaigning for election as Attorney General of Kentucky in 1959
and developing a platform, it became apparent that nowhere was there an
adequate statement of the organization and functions of the office, in Kentucky
or elsewhere. It was equally apparent that the administration of justice in Ken-
tucky was the result of legislative happenstance and the unplanned layering
of duties and agencies over the decades.

To facilitate a better understanding of the situation on the part of the public,
the bench, and the bar, the State Bar Association created a Committee on the
Administration of Justice in the Commonwealth of Kentucky, to be staffed by
the Attorney General’s office. It was anticipated that the Committee’s work
would result in the study of three broad areas: (1) the office of Attorney Gen-
eral; (2) law enforcement; (3) the judicial system, thus giving a comprehensive
overview of the administration of justice in one state. Such studies could
provide the framework and lay the predicate for constitutional and legislative
reform, Limitations of time and funds permitted the completion of only the
first two areas of the proposed triad. These were published in 1963 as Special
Issues of the Kentucky Law Journal.

A by-product of the Kentucky experience was a decision on the part of the
National Association of Attorneys General (N.A.A.G.) to conduct a similar
self-study. In June, 1961, the Association adopted a Resolution creating a Com-
mittee on the Office of Attorney General (C.0.A.G.) to undertake a compara-
tive analysis of the powers, duties and operation of the office, building on a
tabular questionnaire previously circulated by the Council of State Governments,
The undersigned was named Chairman of the Committee. Again, limitations
imposed upon staff by time and a lack of funds precluded publication of a re-
port and the Committee became inactive in 1964.

At the 1968 Midwinter Meeting, the National Association of Attorneys Gen-
eral reactivated the Committee. Funding was secured to make possible the
employment of a professional staff and the conduct of a comprehensive analysis
of the office of Attorney General,

To ensure that the study resulted in a valid and viable report, it was carried
out as an essentially cooperative effort. Each Attorney General was asked to
name a staff member to serve as liaison with C.0.A.G.; all did so, or undertook
to perform this function themselves. Requests for information were directed to
the liaison officers. Drafts of most chapters were then prepared, and published
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in a preliminary form for review and comment. They were then revised for in-
clusion into this final Report.

The scope of the study was similarly subject to continuing review. A series
of drafts of the table of contents was circulated and revised periodically, so that
the whole Association joined in defining the areas to be covered. Subje::ts such
as organized crime control and collective disorders were not part of the proposed
study, but were incorporated to reflect emergent issues.

Seldom has a study involved so many contributors or elicited so much pri-
mary data. In addition to the usual scholarly and legal sources, extensive use
was made of questionnaires. A series of eight detailed questionnaires were
circulated to Attorney General’s offices, All returned at least one, and half the
states answered all. About one hundred and twenty former Attorneys General
and thirty-six incumbents completed a questionnaire eliciting their views on all
aspects of the office. The first nationwide, comprehensive survey of prosecutors
res.ulted in the return of about eight hundred lengthy questionnaires. Question-
naires were sent to Adjutants General and to state Bar Association secretaries.
A.dditional data were derived from intensive study by staff on visits to six of-
fices, plus visits to other offices by individual staff members, and continuing
correspondence and contact with most jurisdictions over a two-year period.

In addition to the factual Report, this volume contains a series of recom-
mendations on strengthening the office of Attorney General, The Committee
asked the staff, on the basis of research and without regard to practical or
political limitations, to draft recommendations. The Committee on the Office
of At.torney General and the Executive Committee of N.A.A.G. held a special
meeting in Denver, Colorado, on December 16, 1970. Each recommendation
was discussed and debated; virtually all were adopted, with some modification.
At the February, 1971 Winter Meeting, N.A.A.G. resolved itself into a Commit-
tee of the Whole to receive the Comimnittee recommendations, then discuss and
adopt them. Thus, the recommendations reflect both the two-year study and
tl.e collective judgment of the Association.

The C.0.A.G. experience has confirmed the desirability and established as
a n?atter of fact the possibility of conducting basic research on a cooperative
basis, through a professional staff, by a significant segment of politically-oriented
public administrators. This experience has persuaded all participants of the
absolute imperative of the coutinuation of at least a minimum staff for the fol-
lowing purposes:

(1) The m.ain.tenance of the Report on a current basis, in order that there
may be a continuing body of definitive literature on the organization, powers and
duties of the offices of Attorney General, for use by their respective staffs;

. (2) The provision of the necessary centralized staff action to facilitate the
implementation of the forty-nine recommendations adopted by the National
Association of Attorneys General, sitting as a Committee of the Whole at the
annual Winter Conference held in February, 1971, including the drafting of
suggested legislation and the provision of clearinghouse and resource services;

. (3) The provision of an “in-house” research expertise, capable of both the
independent conduct of research and writing and the direction of research

projects by the responsible Assistants of the fifty-four Attorneys General’s
staffs; and

(4) The extension and maintenance of those external relationships with
related organizations which have proved so mutually beneficial.

It would be improper to close this phase of the C.0.A.G. activity without
acknowledgments recognizing contributions far beyond those usually realized
in undertakings such as this. This has been a truly cooperative project, represent-
ing the cumnulative contributions of hundreds of people in furnishing data, review:
ing drafts, and helping plan and evaluate as the work progressed. Many are
acknowledged by citation to a letter or interview in the footnotes, A few should
be specifically mentioned here.

The Presidents of the National Association of Attorneys General during the
life of this study gave it their active and enthusiastic support: Attorney General
Frank J. Kelley of Michigan, Allan G. Shepard of Idaho, Arthur J. Sills of New
Jersey, Douglas Head of Minnesota, and Francis B. Burch of Maryland, The
Committee on the Office of Attorney General’s Vice-Chairmen and membership,
through meetings and correspondence, shaped the policies that guided this of-
fort: the contribution of Attorney General Robert B. Morgan of North Carolina
and Robert M. Robson of Idaho as co-Vice Chairmen should be particularly
recognized. The National Institute of Law Enforcement and Criminal Justice,
under the leadership of Dr. Henry J. Ruth and, subsequently, Mr, Irving Slott,
gave C.0.A.G. the essential fiscal support. Mr. Herbert Edelhertz of the In-
stitute was of immeasurable assistance to the staff. Murs. Patricia Collins, liaison
officer for the U.S. Department of Justice, continued to agsist the project in
its current phase, as she had in 1963. Mr. Herbert L. Wiltsee, while serving as
Secretary of the National Association of Attorneys General, laid the ground-
work for much of the present study, while his successor, Mr. John C. Doyle, has
continued to cooperate with C.O.A.G. Mr. Glenn Winters, Executive Director
of the American Judicature Society, has given the project his support since its
inception in 1961. Dr, David B. Walker and Dr. Carl W, Stenberg of the Advi-
sory Commission on Intergovernmental Relations stalf have contributed both
ideas and information. Mr. Patrick F. 1lealy, Executive Director of the Na-
tional District Attorneys Association; has worked with C.0.A.G. to develop fact-
ual data and to establish constructive liaison between the two Associations.
The contributions of individual staff members whose talents and energies con-
tributed to this Report are gratefully acknowledged; their participation in the
project should be a source of great satisfaction to them. The Committee was
fortunate in securing the services of Professor Samuel Dash as consultant; many
parts of the Report, as well as his consultant’s paper, reflect his knowledge and
abilities.

Finally, it would be improper to close this commentary without acknowledg-
ing the dedicated determination of C.0.A.GC.’s Project Director, Mrs. Patton
G. Wheeler. Mrs. Wheeler had primary responsibility for the Kentucky report
described previously, and has had the responsibility of directing the C.O.AG.
study throughout. The high quality of her work is evident in the pages that
follow.



vi

It has been my privilege and pleasure to be asscciated in this project with so
unusual and helpful a body of men and women, and to be part of so satisfying
an experience. I wish to herein register my appreciation to all who have been
involved in the effarts that culminate with this Report.
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John B, Breckinridge
Chairman, Committee
on the Office of Attorney General
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OFffice of the Attorney General
Washingtan B. ¢

Honorable John B. Breckinridge
Attorney General

State of Kentucky

Frankfort, Kentucky 40601

Dear Mr. Attorney General:

The National Association of Attorneys General is to
be commended on the action it has taken in setting goals
for the office of Attorney General in the states and
territories. Précedents are rare in which a group of
high officials have undertaken a self-study of similar
scope, and then set standards for the exercise of their
powers and the conduct of thelr operations. This rea-
listic evaluation should help assure that Attorneys
General will accelerate their role in our mutual efforts
to fight crime and to strengthen the criminal justice
system.

Historically, the Attorney General has been the
chief law officer of his state and has exercised effec-
tive leadership in improving the administration of jus-
tice. More recently, he has exercised leadership in

" such critical areas as organized crime control and con-
:sumer protection. The current evaluation of their own

effectiveness coupled with the adoption of recommenda-
tions reflects a strong indication that Attorneys Gen-
eral are meeting the unprecedented challenges facing
their offices in the present period of transition.

The Department of Justice is gratified that grants
from an agency within the Department, the National In-
stitute of Law Enforcement and Criminal Justice, have
helped make this action possible.

Sincerely yaurs,
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Former Attorneys General Who Completed
the Committee on the Office of Attorney General's
Questionnaire

Alabama
Judge Robert B. Harwood
Judge T. S. Larson
Mr. John Patterson

Alaska
Mr. George N. Hayes
Judge Ralph E. Moody

Arizona
Mr. Evo DeConcini
Mr. Robert W. Pickrell

Arkansas
Mr. Ike Murry

California
Judge Robert W. Kenny
Judge Stanley Mosk

Colorado
Mr. Clarence L. Ireland
wr. Gail L. Ireland
Mr. John W. Metzger
Representative Byron G. Rogers

Connecticut
Judge John J. Bracken
Mr. Albert L. Coles
My, Dennis P. O’Connor

Delaware
Mr. Januar D. Bove, Jr.
Mr. Joseph D. Craven
Mr. Albert W. James
Mr. Clair John Killoran
Mr. H. Albert Young

Florida
Judge Richard W. Ervin
Mr. James W. Kynes

Georgia
Mr. Ellis Arnall

Hawaii
Judge Bert T. Kobayashi

Idaho
Mr. Frank L. Benson
Judge Allan Shepard
Mr. Graydon W. Smith
Mr, Robert L&, Smylie

Illinois
Mr. Ivan A, Elliott
Judge William Guild

Indiana
Mr. John . Dillon
Mr. James A. Emmert
Mr. Cleon H. Foust, Jr.
Mr. Edwin K. Steers

Iowa
Judge Robert L. Larson
Mur. John H. Mitchell
Mr. Lawrence I'. Szalice

Kansas
Mr. John Anderson
Mr. Clarence V. Beck
Judge H. R. Fatzer
Mr. William M. Ferguson
Mr. Robert C. Londerholm

Kentucky
Mr. J. D. Buckman, Jr.
Mr. Eldon S. Dummit

Louisiana
Mr. Lessley P. Gardiner

Maine
Mr. Frank E. Hancock

Maryland
Mr., William C. Walsh

Massachusetts
Senator Edward Brooke
Mr. Edward J. McCormack
Secretary Elliott Richardson

Michigan
Judge John R. Dethmers
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Judge Thomas M. Kavanaugh
Mr, Frank G. Millard
Judge Stephen J. Roth

Minnesota
Judge Miles Lord
Mr. Harry I1. Peterson

Missouri
Mr, John M, Dalton
Senator Thomas Eagleton

Nqbraska
Mr, James . Anderson
Mr. Paul F. Good
Neyndu
Judge Roger D. F oley

New Hampshire

Judge Frank R. Kenison

Mr. William Maynard

Mr. Gordon M, Tiffany

Representative Louis C. Wyman
New Jersey

Mr. Theodore . Parsons

Mr, Arthur J. Sills

Mr, David T. Wilentz
New Mexica

Mr. Earl E. Hartley

Mr. Joe L. Martine,

Mr. Filo M. Sedillo

Mr. Fred M. Standley

Mr. Boston E, Witt

Judge Frank B. Zinn
New York

Mr, Nathaniel L. Goldstein

Senator Jacob Juvits
North Carolira

Mr, Thomas Wade Bruton

North Dakota

Mr. Leslie Burgum

Judge Alvin C. Strutz

Judge Wallace E, Warner
Ohio

Mr. Mark McElroy

Judge C. William O’Neill
Utah

Mr, A. Pratt Kesler

Oklahoma
Mr. Charles Nesbit

Pennsylvania
Mr. Harrington Adams
Judge Herbert B. Cohen
Mr. William Sennett

Puerto Rico
Judge Hiram Cancio

Rhode 1sland

Mr.‘J. Joseph Nugent
Judgge William E, Powers

South Dakota
Judge Sigurd Anderson
Mr. Parnell J. Donohue
Governor Frank Farrar
Mr, Leo A. Temmey

Texas
Mr. Gerald C. Mann
Mr. fohn Ben Shepperd
Mr, Will Wilson

Vermont

Mr. Charles J. Adams

Judge John P. Connarn

My, Lawrence C, Joneg

Mr. James L. Oakes

Mr. Alban J. Parker

Mr. Clifton G. Parker

Representative Robert T,
Virginia

Mr. Robert Y. Button

Mr. Frederick T. Gray
Washington

Mr. John ., O’Connell
West Virginia

Mr. Homer A. Holt

Mr. James K. Thomas
Wisconsin

Mr. Bronson LaFollette
Wyoming

Judge Norman B, Gray

Mr. James A. Greenwood

Mr. George F. Guy

Judge Ewing T Kerr

Mr. Thomas O. Miller

Judge John F. Raper
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1.

Recommendations Adopted By
The Committee on the Office of Attorney General
and Adopted by
The National Association of Attorneys General
At Its Meeting on February 1, 1971

N.AA.G. should develop and maintain effective linison with agencies
and organizations which have related interests.

In the course of the C.O.A.G, study, active interchange of information
and ideas has been developed with numerous organizations, such as
the Advisory Commission on Intergovernmental Relations, the American
Bar Association, the National Conference of Commissioners on Uniform
State Laws, The National District Attorneys Association, ete. Contact in the
past has been sporadic, although many groups have interests closely
related to N.A.A.G, Close and continuing contact sliould be maintained
with appropriate groups, through a N.A.A.G. staff.,

A permanent research service, directly responsible to N.AAG,
should be established to prepare reports, serve as a clearing-house,
and develop programs for meetings. Attorneys General, both individually
and as an Association, should conduct continuing research into their
powers, duties and operations.

N.A.A.G. should have its own staff to prepare reports on subjeets of
emergent interest as identified by N.AA.G., to expedite exchange of
information among the states, to keep the C.0.A.G. report continually
updated and otherwise to furnish needed information and services. The
staff should be solely responsible to N.AA.G., so that it represents
Attorneys General's specific interests and point of view. It should
ceordinate the efforts of their 2,700 professional staff members in con-
tributing their efforts and expertise toward meeting common problems.

1. THE OFFICE OF ATTORNEY CENERAL

The Attorney General should be elected or appointed for a minimum
term of four years and should be allowed to succeed himself.

Nine states still elect the Attorney General every two years and two still
prohibit him from succeeding himself. This does not allow him enough
time to develop and execute programs, build a staff, or otherwise func-
tion effectively. It has the further disadvantage of requiring him to spend
a great deal of time campaigning in those states where he is elected.
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Attorneys General should carefully review case law, as well as statutes,
to determine the extent of their common law powers.

Only a very few jurisdictions definitely deny common law powers to
the Attorney General. The authority of the Attorney General at common
laww wwas very substantial and may offer present Attormeys General a
means of expanding their statutory power; they should be cognizant of
the relevant case law of their own and other jurisdictions.

The Attorney General should work closely with the bar to involve the
profession in public service and to monitor standards of performance.

In some” jurisdictions, the Attorney General has a formal relationship
to the bar, through participation in admission or disciplinary proceedings.
In all, he participates at least informally in bar activities. The Attorney
Ceneral should initiate closer ties between the state and the bar, by work-
ing with bar association activities, programs of continuing legal education,
legal aide and intern programs, and otherwise enlisting bar support for
improving the administration of justice.

2. THE PROSECUTION FUNCTION

Local prosccutorial services should be organized in  districts  suffi-
ciently large to require full-time prosccutors, with adequate staff.

Prosecutors in the majority of states serve only a single county and
serve only part-time, A district system should be adopted to assure full-
time prosecutors. Pay should be adequate to attract and retain cualified
persons and to allow prohibition of private practice. Prosecutors should
serve for a minimum of four years.

The method of selecting local prosecutors should depend on  condi-
tions in the particular jurisdiction.

In most jurisdictions, the local prosecutor is independently elected;
in a few, he is appointed by thé Attorney General, the Governor, or ¢
judge, There is no single best method: what is appropriate for Delaware
would not necessarily be so for California, although both have good
prosecution services.

The Attorney General should be able to institute removal proceedings
against a local prosecutor or local law enforcement officer for mis-
feasance, malfeasance or nonfeasance, as defined by law.

Where evidence indicates that a local official has conducted himself
and the affairs of his office improperly, the Attorney General should have
the authority to bring a removal action against that official. The law should
provide adequate procedures to prevent possible misuse of such power.

The Attorney General should call periodic conferences of prosecutors

and should issue regular bulletins concerning developments in  the
criminal law and other matter of interest.

o

10.
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13.

14.

Yoordination between the Attorney  General and  other  prosecutors
in the state is essentinl, to assure interchange of ideas and information
and to maintain continuity of policy. The Attorney General should take
the initiative in calling conferences and otherwise keeping prosecutors
informed of developments in statute and case law. He should also assume
leadership in developing and implementing statewide standlirds,

The Altorney General should develop and retain a staff of specinlists
who would be available to other eriminal justice wgencies on request,

The Attorney General should have a “lending liteary” of men and
material that other state or local officers could draw ou as needed. "This
would include specialists in various arcas of investigation and prosecu-
tion, administration, accounting, and special equipment needed in the
detection or prosecution of erime.

The Attorney General should be empowered to initiate local prosccu-
tions when he considers it in the best interests of the state,

At common law, the Attorney Ceneral had full authority over local
prosecutions. The office of county or distriet attorney represented  a
division of the Attorney General’s powers. In those states where the local
prosecutor is independently selected, the Attorney General should retain
power to initiate prosecutions when, in his opinion, the interests of the
state so require. lixperience demonstrates that such authority, when
granted, is used only infrequently.

The Attorney General should be empowered to intervene or supersede
in local prosccutions.

In those rare instances where local prosecutors are unable or unwilling
to prosecute a case properly, the Attorney General should be able to
enter the case and to assist or direct the prosecutor. Where such power
presently exists, it is rarcly cxercised, but it should be a ailuble to the
Attorney General.,

The Attorney General should appear for the state in all criminal
appeals. ‘

In the great majority of jurisdictions, the Attorney General handles all
criminal appeals. In others, he assists the local prosecutor. The Attorney
General should take all criminal cases on appeal, to assure uniform
quality of appeals, provide the necessary expertise in complex  cases,
and to assure a thorough review of the record by someone who was not
previously involved. The prosccutor should work with the Attorney sen-
eral when appropriate to assure that he is adequately informed about
the case.

The Attorney General should have broad subpoena power.

Eighteen Attorneys General have no subpoena power; twenty-four have
such power only in conncetion with certain statutes, such as consumer
protection. Only eleven report that they have broad subpoena powers,
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16.
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19.

yet this is an essential tool if the Attorney General is to conduct investi-
gations, succeed in litigation, and otherwise to act as the state’s chief
law officer. Many states which deny broad subpoena power to the Attor-
ney General give it to less important officers and agencies.

The Attorney General should have power to cali a statewide investi-
gatory grand jury,

Statewide problems cannot be met solely on the local level. The Attor-
ney General should have authority to call a statewide grand jury to inves-
tigate organized crime and other matters of general importance.

3. ORGANIZATION, ADMINISTRATION AND PERSONNEL

Branches of the Attogney General's office should be established in
large cities where other state agencies have branch offices.

In all but one jurisdiction, the Attorney General’s office is located at the
capitol. Many Attorneys General also have branch offices in major cities,
enabling them to serve individuals and agenecies more directly and ex-
peditiously.

Generally, the Department of Justice or Attorney General's office
should have responsibility only for those functions which involve law
f:nfor(femcnt, legal services or appropriate related services, such as
investigation.

The Attorney General’s traditional duties as the state’s chief law officer
are sufficiently broad to demand his full attention. The exteni to which
other operational or administrative functions, such as corrceiions or
highway patrol, are assigned to him depends on the total pattern of state
organization; generally, however, his responsibility should be restricted
to furnishing legal services, vestigation and identification, special
programs (such as consumer protection and poliution control) that
are primarily legal, and related educational efforts.

Most staff should be located in the Attorney General's main or branch
offices, with a few possible exceptions.

Attorneys should be assigned to a common location, to foster a sense
of professionalism, interchange of ideas and information, and efficiency in
maintaining supporting staff and equipment. Where present facilities
preclude centralization, plamning for such offices should be initiated.

The Attorney General should have full authority to reorganize his office
and reassign staff.

An incoming Attorney General should be able to utilize the resources
of the office as he sees best, to accomplish what he considers desirable
changes in program and policy. He should not be hindered by statutory
or administrative controls on internal administration.

Salaries of the Attorncy General and his staff should be comparable

B

21,

22,

24,

25.

to those paid in private practice and should be high enough to attract
and retain qualified attorneys.

Salaries of Attorneys General now range from 86,000 to 842,500 per
year, In twenty-four jurisdictions, the salary is below $20,000. It is not
reasonable to expect the state’s chief law officer to serve at this salary,
particularly if private practice is proscribed. Salaries should be realistic
and should be adjusted periodically to reflect changes in the cost of
living.

The private practice of law by the Attorney General or members of
his staff, if permitted, should bz subject to strict controls, ,

Almost half the jurisdictions allow the Attorney General to continue
private practice. The nature and amount of practice by both the Attorney
Geaeral and his staff should be restricted.

Administrative functions should be clearly identified and should be
be performed by persons with appropriate qualifications.

An increasing number of Attorneys General recognize that administra-
tive functions are vital to an effective office and are conducting studies
of administration. Many have employed non-legal professional personnel,
with training in management or public administration, to handle adminis-
trative and fiscal matters.

Internal communications and controls should be constantly reviewed.
Staff meetings, reports and other administrative procedures should be
employed as appropriate.

Half the Attornevs General's offices now report that they hold regular
staff meetings. Many require routine written reports from some or all
staff members. Internal reporting and meeting procedures can help any
size office assure communication of policy matters and improve per-
formance and coordination. Meetings and reports should concern matters
of policy, current and emergent problems, and other general concerns.

Procedures manuals should be developed for both professional and
clerical staff and should be revised periodically.

Routine procedures and foirms should be defined by a manual, to
assure uniformity and minimize conflicts. The high rate of staff turnover
in most offices makes it especially important to provide ready reference.
Responsibility for continuing review and revision of the manual should
be definitely assigned. Form letters should be developed for routine
correspondence.

Provision should be made for an orderly transition when a new Attor-
ney General is elected.

Many states now provide Governors-elect with office space, staff, and
access to budget and policy matters prior to their taking office. Similar
provisions should be made for Attorneys General-elect, who need to be
informed about pending litigation, opinion requests, investigations, and budget
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preparation. A staff member should be specifically assigned to work as
liaison between the outgoing and incoming Attorneys General.

Public information programs should be conducted and appropriate staff
provided for this purpose.

Attorneys General’s offices should employ a public information specialist
to develop and conduct information and education programs. Many offices
have begun to publish educational brochures concerning consumer protec-
tion. Publications should be developed in other areas, and multi-media pro-
grams conducted to inform the public about current legal issues. Such activities
require specialized personnel, with expertise in communications.

Each Attorney General should consider the possible application of auto-
matic data processing to his office.

Computer services can be used to index, record and retrieve virtually the
entire data base involved in Attorneys General's work: statutes, opinions,
briefs, and even correspondence and memoranda. A growing number of
offices are now using data processing for some or all of these services; those
which are not should consider possible computer applications.

4. ADVISORY OPINIONS

Formal/official opinions should be restricted to subjects of statewide
interest or major importance.

The number of official opinions issued annually ranges from none to over
two thousand. The advisory function is one of the most important and Attor-
neys General should exercise it carcfully, issuing formal opinions on major
uestions, but not dissipating the importance of opinions by designating
routine advice as opinions. Conversely, major policy questions should be
answered with a formal opinion.

All formal opinions should be reviewed by other persons as well as by the
author and by the Attorney General or his designee before release,

In most states, opinions are reviewed before release by other assistants or
by a deputy or review officer. Consicleration should be given to setting up a
review board, composed of several assistants, to meet and discuss opinions.
The importance of opinions makes it imperative that they be carefully re-
viewed for both legal and policy implications. In addition to substantive
review, some states have one person review all opinions for style.

Formal opinions should be published at least annually. Copies of single
opinions should be available to the public when issued.

About half the jurisdictions publish Attorney General’s opinions at least
anvually; a few even publish them quarterly. Opinions should be published

for distribution to appropriate offices and agencies, because of their im-
porrance in establishing policy.

31
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34,

35.

36.

Officials should be immunized from liability for actions taken pursuant to
opinions or advice of the Attorney General of their jurisdictious.

Four states now have statutes immunizing officials from lability for actions
taken when following an Attorney General’s opinion in good faith. Other
states should adopt similar statutes ta strengthen the status of such advice.

Formal opinions of the Attorney General should be binding as law on all
public officials unless and until overturned or clearly incousistent with
subsequent law, official opinion, or decision of a court of record.

A few states have statutes which make Attorney General's opinions binding
upon recipients. Others do so by case law. In some, however, opinions are
not binding on the recipient, or their legal effect has not been settled. The
importance of official opinions in defining policy makes it desirable that their
effect be defined by law.

5. THE STRUCTURE OF STATE LEGAL SERVICES

All state legal staff should be under the Attorney General's supervision; he
should determine their salaries and increments, classifications and otherwise
control personnel.

The Attorney General cannot effectively control legal staff if salaries and
promotions are determined by the agency to which they are assigned. The
Attorney General should consult with the agencies, but should exercise final
authority over legal staff for all boards, commissions, departments and
agencies of state government.

The Attorney General should have sole authority to employ counsel and to
represent the state in litigation.

In about twenty jurisdictions, all counsel are under the Attorney General.
In others, up to forty-eight agencies have house counsel. Considerations of
economy, efficiency and consistency of policy and services indicate that the
Attorney General should provide all legal services.

The use of special or part-time counsel should be restricted to unusual
circumstances.

All but two Attorneys General report that they employ special or part-time
counsel; sixteen Attorneys General employ such counsel often. Such counsel
may be desirable when unusual expertise is required, when state agencies ~re
adlversaries in litigation, or when distance or other factors make it impractical
for the regular staff to render service. Special counsel, however, tend to be
an inefficient method of providing service and prevent unified services and
consistent legal policy.

The employment and compensation of special counsel should be a matter
of readily accessible record.

The potential abuse of such employment makes special safeguards de-
sirable. Employment and payment records of special and temporary counsel
should be available to the general public, on a case or individual basis.
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The Attorney General should work to assure establishment of a defender
system.

As the state’s chief prosecutor, the Attorney General should have an
interest in effective defense, to reduce the volume of post-conviction pro-
ceedings. He should work for the establishment of a state public defender or
assigned counsel system where one does not exist, T1e should maintain active
liaison with defenders, and include them in his conferences and bulletins for
prosecutors.

6. SPECIAL DUTIES AND FUNCTIONS

The Attorney General should review legisiation prior to its signing by the
Governor when timely requested, and should review administrative ruleg
prior to their promulgation whenever practical.

The Attorney General no longer plays a major role in bill-drafting, as most
legislatures now have their own staff. When legislation comes before the
[ixecutive, it should be reviewed by the Attorney General, as counsel for that
branch, as to form and constitutionality before it is signed. The Attorney Gen-
eral should also review administrative rules before they take effect. In both
cases, he will be responsible for upholding the rules or laws, if they are chal-
lenged in courts, so he should have a chance to review them.

Attorneys General, both individually and through N.A.A.G., should take
an active part in the review and revision of state constitutions.

Effective state action is often bandicapped hy archaic constitutional
provisions, which limit the states’ leadership in the federal system. Constitu-
tional review and revision should be a standing staff responsibility of Attorneys
General's offices, and a continuing commitment for N.A.A.G.

The Attorney General should play,an active role in interstate cooperation.
The Attorney General should take the initiative in developing interstate

agreements in appropriate areas and in reviewing drafts and working for

passage of uniform and model laws where desirable for his jurisdiction.

The Attorney General should have primary respensibility for enforcement
of anti-pollution laws and should create a special section or divisior of his
office to handle environmental matters.

The current concern with environment facilitates securing enactment of
strong anti-pollution laws and enforcing thent actively. Attorneys General
should assume leadership in pollution control, giving this special emphasis
in their own office as well as working through the agencies they represent.
The Attorney General should stand ready to utilize common law remedies
where state statutes are inadequate to fight polluters effectively.

In states which have an organized crime problem, the Attorney General
should establish a special investigative and prosecutorial unit within his
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office to assist Joenl offices or to act directly depending on couditions in that
jurisdiction.

Successful action against organized crime requires specialized legal, inves-
tigative and accounting skills. Many offices have created such a capabilitys
the concept of a “strike force,” utilizing inter-agency expertise, is applicable
anywhere. In some jurisdictions, the unit would be limited to assisting local
officials; in others, it would initiate investigations and prosecutions,

Recent federal legislation has authorized wiretapping, witness immunity,
civil actions against racketeer-operated business, ete. The constitutionality of
such legislation is not firmly settled, but the Attorney General should assure
that any similar state legislation conforms to existing constitutional law and
allows his office supervisory authority, by requiring his approval of inter-
cepts or immunity grants.

The state’s consumer protection agency should be located in the Attorney
General's office and should be adequately staffed and funded.

The primary thrust of consumer protection is legal ection and advice. The
state’s consumer office should be under the Attorney General, rather than a
separate agency, or fragmented among several agencies. Experience shows
that consumer protection offices more than pay for themselves in recoveries,
so they should be well funded. They should have adequate statutory authori-
ty, including subpoena power.

The Attorney General should, when appropriate, appear befere regulatory
boards to represent the public.

In addition to his role as counsel for state boards and commissions, the At-
torney General should represent the public before such groups when this
appears necessary to ensure a proper presentation of the facts and issues in-
volved; but, in these instances, such boards should be represented by its staff
or special counsel if legal services are necessary.

The Attorney General should be empowered to file any action he deems
necessary to protect the public interest, as a class action if necessary, and,
subject to approval of the court after due notice and hearing, to ceffectuate
settlements binding upon the partics and the class.

The Attorney General’s standing to bring class actions should be clarified
to enable him properly to protect the public interest.

The Attorney General should actively enforce securities laws or should
assist in their enforcement.

Only a few jurisdictions make the Attorney General responsible for Blue
Sky law enforcement, but in most he provides legal services to the enforce-
ment agency. Under any arrangement, he should work for active enforcement
of such laws.
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7. RELATIONSHIP TO OTHER AGENCIES

The Attorney General's membership on boards and commissions should be
restricted to those few in which his participation as a policy-maker is essential.

In some states, the Attorney General is a member of over thirty separate
boards and commissions; he cannot keep informed about or participate in so
many without adversely affecting his primary duties. His role should be
restricted to rendering legal advice, rather than serving on a board. Exceptions
should be made for those few boards which set policy for broad areas of the
criminal justice system. When the Attorney General is a member, he should
be authorized to designate a staff member to serve in his stead.

The Attorney General or a member of his staff should serve either as a
member or as chairman of the state criminal justice planning agency and
should work to assure effective planning and evaluation of programs and use
of funds.

State planning agencies can improve and upgrade the criminal justice sys-
tem through carefully-considered distribution of federal funds; they can also
serve as a coordinating mechanism for related agencies. The Attorney Gen-
eral, as the state’s chief law officer, should serve on the planning agency.
He should play an active role in assuring its effective operation.

The Attorney General should have full access to services of a state bureau
of investigation, and should have directly assigned to him those services that
are necessary to fulfill the responsibilities of his office.

As the state’s chief legal officer the Attorney General should have access not
only to all information available from the state bureau of investigation but,
upon his request, should have assigned to his office the necessary services of
state investigative and law enforcement personnel as are required to fulfill
his responsibilities. -
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1. THE OFFICE OF ATTORNEY GENERAL

The most striking characteristic to
emerge from a study of the office of
Attorney General in the fifty-four juris-
dictions considered in this study is the
great diversity of its powers, duties and
operations. This varies from an ex-
tremely powerful office in some juris-
dictions, exercising broad authority
over state legal services and local
prosecutions, to a very weak one in
others, lacking control over most of the
state’s legal staff or over local prosecu-
tions. Almost every aspect of this study
illustrates this diversity and flexibility.

Despite these differences, Attorneys
General share a common core of
authority and activities. These derive

in large part from the historical devel-
opment of the office and its roots in
the common law of England. "They also
derive from the office’s unusual status
in state government, as a part of the
executive branch that has strong ties to
the legislative and judicial branches, -

This chapter examines the develop-
ment of the office of Attorney General,
from its origin in English history to the
present, its status in today’s govern-
ments, and its common law powers. It
also describes how the office is estab-
lished in the different jurisdictions, how
Attorneys General are selected, and
how long they serve. The Attorney
General's relationship to the bar in
general is also discussed.

1.1 Development of the Office

The origins of the office of Attorney
General are found centuries ago, in the
development of English jurisprudence.
The evolution of the office in both
England and America over a period of
six hundred years has helped shape its
contemporary character. Some of the
issues involved in that evolution, such
as the Attorney General’s relationship
to the state and his role in prosecutions,
remain viable,

1.11 Development in England

In the Middle Ages, the King had
attorneys, serjeants and solicitors to
perform some of the functions of the
modern Attorney General. Prior to the
13th Century, the King appointed
special attorneys to prosecute criminal
cases.! These counsels had only limited
authority and were empowered to
represent the Crown in a specified

1. Allen Harding, SOCIAL HISTORY OF ENCLISH
LAW, Penguin Books, Baltimore (1966).
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court, or for a specified period of
time.?

The general term atlornatus was
used in official documents in England
in the Middle Ages for anyone who
appeared for another as pleader, at-
torney, or essoiner® In Normandy, at
the time of the Conquest, either of the
parties in a civil case could appear be-
fore a justice and nominate somecone
to represent them in their absence. In
England, the King or an individual
authorized by a special writ could re-
ceive an attorney in the absence of the

party involved if the case were in the
King’s Court, since it was a court of
record. During the 13th and 14th Cen-
turies there are numerous records of

2, Rita W. Cooley, Predecessors of the Federal Attor-
ney General: The Attorney General in: England and
the American Colonies. 2 AM. ]J. LEGAL HIS-
TORY, 304, 306 (1958).

3. Hugh C Bellot, The Origin of the Attorney General,
25 LAW Q. REV. 400 (1909).
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12 1. The Office of Attorney General

attorneys being so assigned; however,
these attorneys had to be received by
the justice, or someone authorized by
the King.!

The earliest use of the term “At-
torney General” appears to have been
in 1398, when Parliament authorized
hoth the Duke of Norfolk and the
Duke of Hereford to appoint attorneys
to take possession of any inheritance
which might come to them during their
banishment from England, However,
the King later revoked this power in
order to seize [Hereford’s estate®
Shakespeare refers to this incident in
Richard 1I:

If you do wrongfully seize Hereford's rights,

2l in the letters patent that he hath

By his Attorneys-General to sue

His livery, und deny his offer’d homage,

You pluck a thousand dangers on your
head®

Professor J. Ll J. Edwards, in his
authoritative study of The Law Offi-
cers of the Crown, explains the devel-
opment of the King'’s legal representa-
tives in medieval times as follows:
Although the Sovercign is in theory the
fountain of justice and supreme, the Year
Books (official records) are replete with
cases in which the King was concerned as a
litigant in his own courts and, presumably,
abided by the decisions reached by the
royal justices. For the King to appear in
person as plaintiff or defendant in such suit
was inconceivable. The right of any person
to come forward in court and to sue on
behalf of the King in any matter affecting
the King's interests was repeatedly recoge
nized by the courts, , . . As a method of pro-
tecting the King's rights, however, this un-
limited right of auwdience could only be
regarded. at best, as somewhat unreliable)?

The first mention of the title of at-
tornatus regis is in the statute 38 IHenry
I1I, but such an office had probably
been in existence for some time. Dr,

1o Jd ab 02403,

5. 1d. at 405,

6. Richard 11, Act 2, Seene 1.

.1 LL )L Bdwards, THE LAW OFFICERS OF THE
CROWN, 15 (1964).
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Hugh Bellot gives 1254 as the earliest
date when Lawrence del Brok appeared
for the Crown; he was designated in
many cases by the phrase sequitur pro
rege and seems to be the first attorney
designated by the King to act as his
permanent attorney in the King’s
Bench? Bellot enumerates other in-
dividuals who appeared for the King.
For example, he notes that in 1278 an
attorney regis appeared for the Crown
at Comish Assizes, Another King's
attorney appeared for the Crown in
1280 in King v. The Borough of Sand-
wich and in the same year another per-
son was deseribed as attornalus regis.’
Professor Edwards, however, cites
studies to show that del Brok was con-
ducting the King’s business as early as
1247.10

Apparently, numerous Atornati
Regis were employed at the same
time. Some were appointed ad hoc to
represent the Crown locally. All appear
to have been appointed by a King’s
writ in much the same way as a “gen-
eral attorney” for an individual, In
addition to these individuals, there
were the King's serjeants-at-law in
every county to prosecute pleas in the
Crown’s name before the common law
courts.

Authorities differ as to when the
office of Attorney General actually
came into being. Bellot says that finally,
in 1472, William Husse was appointed
Attorney General of England with the
power to appoint deputies to act for
him in any court of record. For the
first time, the office was held singly;
it bas remained so since. As George W.
Keeton points out,

The fixing of dates is often an idle pursuit
where the progress of historical develop-
meit is concerned. This is particularly true
of English History. There is no need, there-

S. Bellot, supra note 3 at H06.
9. Id, wt 07,

10, Bdwards, supra note 7, eiting later studies of Pro-
fessor Suyles.
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fore to pronounce with certainty that so-
and-so was the first Attorney-General, or
that the office was instituted in such a year,
even if this were possible, Historically, the
office has no statutory basis. The Attorney-
General and the Solicitor-General are the
products of royal need. These offices ema-
nate from the magnitude of the royal busi-
ness in the Courts. For this the King, like
everyone else, must have his representatives,
to match the proctor in the ecclesiastical
courts, Little by little the Law Officers are
drawn into the great constitutional strugples
of Tudor and Stuart times, and when these
are at last ended, the Law Officors emerge,
firmly attached to the King's Cabinet Coun-
cil, whose development has made possible
our modern Parliamentary systemn. !

The attornatus regis in the period
from the reign of Kdward Il to the
reign of Edward III were granted lim-
ited patents in respect to the courts in
which they could practice, the area
over which they had authority. or the
business with which they were oen-
trusted.)* As the office evolved, the
several attorneys who had limited
power were replaced by a single at-
torney who had much wider powers
and could appoint deputies. 'This proc-
ess was complete by the end of the 15th
Century; as a result, the King's attorney
had become, by the 16th Century, the
most important person in the legal de-
partment of the state and the chief
representative of the Crown and the
Courts.”® An indication of the growth
in importance of the King’s attorneys
occurred also in 1461 when Edward
1V, as Duke of York, laid claim to the
throne. The Parliamentary Rolls record
that the judges, the King’s Serjeants and
the King's Attorneys were asked by the
Lords for their adviceM

During this period, the King cm-

L1, George V. Keeton, The Office of Attorney General,
55 JURID, REV., 107, 217 (1946).

12, Willian 8. Holdsworth, The Early History of .115('
Attorney and Solictor General, 13 1LL. L. REV,
602 (1919). He goes into spme detail on the matter
of limitation and sets out a pumber of exunples.

13. Il ut 606,

L Id. See also Keeton, supra note 11 at 105-109.

ployed several attorneys, who acted
with the servjeants for the King, Crad-
ually the King's attorney grew in sig-
nificance while the other wmembers of
the King's legal staff, such as the see-
jeants, decereased in importance® By
the veign of Henry VI, the King's at-
torney had become almost indispensa-
ble, i particular, to the House of
Lords. e was the individual who took
the bills from the Lords to Conunons
and in so doing amended them and
put them in workable shape. Conse-
quently, a great deal of the legislation
was the work of such oustanding At-
torneys General as Edward Coke and
Francis Bacon.’® During  the Tudor
Period, the King’s attorney was the per-
son consulted by the government on
the law and the one who prepared and
conducted the important state trials.

The office of Attorney General be-
gan to assume political overtones and,
when it did, the role of the King's ser-
jeants began to diminish, The King's
serjeants could proceed only under
specific instructions from the Crown
and could appear only in the Court of
Commaon Pleas, The King’s attorney, on
the other hand, could represent the
Crown in all tribunals.”?

The conflict in legal authority re-
flected a division which existed in
inglish law from ancient times to the
17th Century® One system, the com-
mon law, had grown in uneodified Form
from custom and usage, statutes,
judicial decisions, and other sources,
The practitioners of the common law
were the barristers and sergeants, who
learned law in the Inng of Court. The
other system was the Roman civil law,
which was taught at the universitics,
and practiced by the attorneys. The
common law advocated the supremacy

15, Holdsworth, supra note 12 at 606-607,

16, Reeton, supea note L at 108,

17, Cooley, supra note 2 at 306,

15. See, e.g. Cuatherine 1. Bowen, FRANCIS BACON -
THIES TEMPER OF A MAN (1083).



ot ¥,

14 1. The Office of Attorney General

of the law over the sovereign; the Ro-
man law held that Rex est lex loquens:
the King is the law. Those who prac-
ticed in the common law courts had a
narrow educational background, but
could rise through successful practice
to become serjeants and, ultimately,
the King's sergeants.

The King required lawyers who
were conversant  with  the political
problems of the day. This was espewial-
ly true as the contest of jurisdiction be-
tween the rival courts grew and as the
constitutional differences between the
King and Parliament became more bit-
ter.” The King found it necessary to
choose judges who would take his view
on constitutional questions and legal
advisers who were committed to them
politically. The serjeants were read in
the common law and, as a consequence,
were unwilling to accept the King's
position on many constitutional ques-
tions. They were gradually replaced by
officers who were geared to a more
modern concept of government and
politics and the Attorney General
emerged as the pre-eminent figure.

As the Attorney General began to
play a larger political role, particularly
in legislation, pressures developed for
him to occupy a seat in the House of
Commons. The first Attorney General’
to hold such a position was probably
Sir William Hobart in 1606. Although
some question of his disqualification
was raised it was not done so formal-
ly. When Francis Bacon was appointed
Attorney General in 1613, he was al-
ready a member of the House of Com-
mons, but was allowed to sit with the
understanding that his successors would
be barred. This disqualification lasted
for approximately a half century until
Francis North became Attorney Gen-
eral and apparently the first to sit in
Commons without objection and as a
matter of right®

19. Holdsworth, supre note 12 at 617,

The earlier hostility to the Attorney
General in Commons was probably due
to his special position as the King's serv-
ant. However, with the triumph of the
Royalists in 1673, the precedent was
established. In fact, between the Revo-
lution of 1688 and the Reform Bill of
1832, it was an established practice for
the Treasury to purchase a seat for the
Attorney General.?!

During the constitutional struggles
that followed the Revolution, the At-
torney General emerged as the legal
adviser for the government, not just
as the single servant of the King, He
appeared on behalf of the Crown in
the courts, gave legal advice to all the
departments of government and ap-
peared for them in courts whenever
they wished to act. He became an ad-
viser to the government as a whole:
the Attorney General for the Crown.

1.12 Colonial Period

Colonization of America brought
with it the office of Attorney General,
through either executive or legislative
action. Regardless, however, of the
manner in which the office was insti-
tuted, the colonies made little attempt
to define or enumerate the duties of
Attorney General in America. It was
accepted generally that he possessed
the common law powers of the English
Attorney General except where they
were changed by the constitution or
statute. “He was in a sense a delegate
of the Attorney General of England.”®

A few examples of the office’s de-
velopment are given here. In most of
the colonies, the office probably ex-
isted for some time before it was men-
tioned officially. Maryland was first
settled in 1634, but 1658 was the first
year in which a printed record referred

20. Keeton, supra note 11 at 111
a1, Id.
929, Cooley, supra note 2 at 307.

23. Oliver W. Hammonds, The Attorney General in the
American Colonivs, ANGLO-AMERICAN LEGAL
HISTORY Series V. 1, no. 3 (1939).
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to an Attorney General. We know
something of his duties from a com-
mission by the Lord Proprietor to the
Attorney General in 1660, which said
that he should act:

in all Causes as well Criminall as Civill to
sue poursue prosecute and Implead and in
our name on Suites against vs Comenced to

answere as fully and amply as any Attorney
Generall may doe

The Colonial archives reveal that he
was engaged in activities ranging from
preparing indictments on charges of
murder, theft, mutiny, sedition, and
piracy, to appearing before the grand
jury, and to acting against individuals
for disturbing a minister in a divine
service. He worked closely with the
courts and made recommendations to
the Council, even suggesting the crea-
tion of new courts and appointing at-
torneys for the county courts.

The first Attorney General of Massa-
chusetts was appointed in 1680. e had
no formal legal training, and apparent-
ly was appointed for the particular pur-
pose ot prosecuting an alleged witch,
The first Attorney General to be vested
with broad powers was not appointed
until 1686. A Solicitor General was also
appointed after 1767, and the Constitu-
tion of 1780 recognized both officers.
They svere appointed by the Governor,
with the consent of the Senate. In 1832,
the office of Solicitor General was abol-
ished, The offices of District and Coun-
ty Attorney were created in 1817, under
the Attorney General. Ii; 1843, however,
the office of Attorney General was
abolished as an economy measure, and
its functions transferred to the local
prosecutors. The Attorney General was
reestablished in 1849 and made consti-
tutional in 1855.% Powers during the
Colonial period apparently rested pri-
marily upon the common law, which

%, 1d. nt 34,

25. Elliott L. Richardson, The Office of Atterney Gen-
eral: Continuity and Change, MASS. L. Q. 6.7
{March, 1968).

caused an Attorney General te lament,
in 1701, that he “never Could know
what was my duty, - What I Should doe.
» . All other officers know their power
duty & dues by the law, but Relating
to the King's Atturney "the law s
Silent,”%

New York was settled by the Duteh
and did not come under permanent
control of the English until 1674 The
first subsequent mention of an Attorney
General seems to have occurred in 1684,
as the result of a rvoyal order to the
Governor to appoint an Attorney Gen-
eral. The appointee apparently was not
satisfactory; the Governor complained
to the Council of Trade and Plantations
that the Attorney General had been
“bred to a trade,” not to “learning of the
law” and as a consequence, many of the
seizures of ships and lawful goods were
lost by the “lameness of the informa-
tions he draws up.”¥ :

The Colonial Attorney General in
New York fulfilled a broader function
than his English counterpart. For exam-
ple, he handled land trangactions and
prepared letters patent for corporations,
duties which were performed by a dif-
ferent ¢fficer in England. As questions
of independence began to arise, author-
ity to appoint the Attorncy General
was transferred back to England; his
salary, however, was still paid by the
Colonial legislature.2®

Some Colonial Governors of New
York failed to consult their Attorneys
General, particularly in land grants,
and insisted that the opinion of the At-
torney General could be disregarded.®
The New York Assembly, in 1727, at-
tempted to curb the Attorney General’s
authority to institute prosecutions ex-

26, Hammonds, supra note 23 at 6.7.

27, Id. at 8. See also Gooley, supra note 2 at 311,

28. Robert 11. Gordon, The Relationship Between the
Attorney General and  Agency Counsels in New
York State. Unpublished Ph.DD, Dissertation. De-
partment of Paolitical Sciences, Syracuse UL (1966},

29. thunmonds, supra note 23 at 9. See also Cooley,
supra note 2 at 310.
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cept on the order of the Governor and
the council, The linglish Attorney Gen-
eral denounced  the action as “High
Ineroachment” and “Inconsistent with
the King's prerogative,”™

An Attorney Ceneral was appointed

in 1697 for the whole of Caroling, and
subsequent Attorneys General served
hoth until the two states divided in
1710, An Act in the North Carolina
Couneil in 1732 provided for payment
of foes to the Attorney General for in-
dictments and informations in the gen-
cral courts. Other duties can be implied
from a table of fees, which included the
supervision of “all details of the King’s
cases from heginning to end.”™ I 1667,
the North Carolina Colonial records re-
veal that the Attorney General of the
colony had “all the powers, authority,
and trust that the Attorney and Solicitor
of England in that Kingdom.™ Further,
he provided opinions when requested
by cither the Governor, the Council, or
the judges of the courts, In turn, the
Couneil gave him instructions concern-
g prosecutions of individuals as well
as public officials, The North Carolina
Altorney General seems to have been
busy riding circuit. There are, under-
standlably, substantial records of com-
plaints about inadequate compensa-
tion and the hardships of traveling the
circuits,

Rhode Island was granted a Royal
patent in 1644 and six years later the
veneral Court ordered the appointment
of an Attorney General who should have
full power in the courts “to impleade
any transgression of the laws of this
State.” The office, however, scems
not to have been filled after 1696. In
1701, the Attorney General of New
York was commissioned Advocate Gen-

RO

W Cooley. supra note 2at 311

31 Hanunonds, supre note 23 at 1.

32N, G COLONIAL RECORDS, Vol 7, 17631765,
at 456

23, The tll charge can be found in Hammaonds, supra
note 23 at 15,

eral of Rhode Island. By 1723, however,
Rhode Island again had its own At-
torney General. A 1740 act divected
that there should be a King's attorney
for each county and repealed the act
providing for the election of an Attor-
ney General, This act, in turn, was re-
pealed in September, 1742, and the
colony returned to one Attorney Gen-
cral, With independence, Rhode Island
continued under the original charter
of 1663 which made no mention of the
office of Attorney General. Conse-
quently, the office continued as it had
during the Colonial period.®
Some of the most specific instrue-
tions to come out of the Colonial period
are those by the Lord Proprietors to
their appointees as Attorney General of
South Carolina. In 1708, the duties of
an Attorney General were thus speci-
fied:
.. to Act, Plead, Implead, Sue and Prose-
cute all and every Person & Persons what-
soever, for all Debts, Fines, Amercinments,
Forfeitures, Bscheats Claims and Demands
whatsoover which now is or may or Shall
be Due and in Arrears to Us upon any Ac-
count whatsoever whither Reats, Revenues
or othervise howsoever, And o Prosecule
all Matters Criminall as well as  Civill
Yving and hereby Granting unto You full
Power and Authority and the Premises
therein to Deal Doe [ixecute and Performe
in as large and Ample manner to all Intents
and Purposes as to the Said office of At-
torney Generall doth in any way Appertaine
& bellong, ... »
In addition to these responsibilities, the
Attorney General kept the proprictors
informed on the general welfare of the
colony, the conduct of public officials,
and matters relating to disposition of
land titles.

In Virginia, the first recorded ap-
pointment of an Attorney General was
in 1643. The appointments were gen-
erally made by the Council and General
Court, sometimes with a confirming

34, Hammonds, supra note 23 at 17,
5. Id. at 18,
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grant from the King. The later appoint-’

ments were made by the Governor and
Council or simply by the Governor,
Generally, the duties of the Attorney
General were to prosecute  eriminal
actions, handle bonds and disputed
land claims, and to represent the Com-
monwealth. However, in Virginia, he
also scemed to exercise a substantial de-
aree of control and supervision over
the collection of public monies, The
Attorney General of Virginia  ocea-
sionally assisted the Houge of Burgesses
in drafting hills and, even though he
was not a member, was given a seat in
the House. The office carried special
privileges; for example, he was exempt
from military service, permitted  to
practice law without the license re-
quired of other attorneys, and he and
his wife were eighth in social position
alter the Governor.® ‘

These  examples, taken  primarily
from Oliver Hammonds™ study of the
Attorney General in the American Colo-
nies, show that considerable differences
existed in Attorneys General’s duties,
methods of selection, and relationship
to the rest of the govermment. The
office was far from stable, as the
Crown or legislatures kept changing it,
and often had a far from satisfactory
relationship with the Governor.

The Confederate Government

The Attorney General played a
prominent role in the Confederate
Government. The Confederate States
of America’s Cabinet consisted of six
department heads. The Attorney Gen-
eral headed a Department of Justice,
a department that the United States
Government did not ocstallish until
some years later, The Counstitution, a
nearly exact transeript of that of the
United States, provided for “one Su-
preme Court.” The Confederate Con-
gress, however, never passed legislation

36, Lel. at 20:21.

to implement this provision. In the ab-
sence of a court at this level, the Attor-
ney General’'s opinions represeuted the
only legal authority entitled to nation-
wide consideration.!

Opinions issued by the Departinent
of Justice covered subjects which, as
Judge Harold Sebring writes:
ranged from conmmonplace diseussions ol
such mundane subjeets as the dutiahility ol
lemons, oranges and walouts, and the vee
sponsibility of the contral governmnent to ity
officors andd employees for moneys  ea-
pended in removing their household furni-
ture from Montgomery to Richmond when
the seat of government was moved, o
erudite  dissertations of weighty  constitu-
tional questions involving the fundamental
power of the new vation attempting to
erect u permanent govermuent and at the
same time maintain an wrmy in the field
capable of waging a suceessful ward

Attorneys General apparently  did
not want this unusual degree of power;
they did, however, render opinions de-
claring some stute laws unconstitutional,
They declined to pass upon the consti-
tutionality of national acts. They would
advise the President as to the constitu-
tionality of acts before he signed them,
Once he had signed, the Attorney Gen-
eral, as a member of his Cabinet, would
not counter His decision. The Attorneys
General thus attempted to reconcile
the conflict inherent in their executive
and judicial roles. It should be noted
that there was a rapid turnover in the
office, with four Attorneys General in
five years.

113 Development in State
Governments

An overwhelming majority of states,
thirty-four of the fifty, cither created
or continved the office of Attorney
General with the first state constitution,
Eight other states established the office

1. Williann M. Robinson, Je, Justice in Greg: A History
of the Judicial System of the C.S.A. (194).

2. Poreword, in Rembert W, Patrick, wl.. Opintons of
the Confederale Attorneys General 18615 (18503,
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by law at the time of statehood.
Though it would be inconceivable that
a state could operate without an At-
torney General today, several states did
so during some period of time follow-
ing their admission to the Union. Eight
states did not have Attorneys Gen-
eral at the time they became states.
Much of the following information on
the history of the office is derived from
a study of Attorneys General’s publica-
tions printed in 1937.!

Some states initially divided the
functions among several officers. Ar-
kansas’ first constitution provided for
Attorneys General in cach judicial dis-
trict. The oflice was unified in 1843 by
legislative act and made constitutional
in 1912, In Georgia, a judicial act
passed pursuant to the first state con-
stitution placed the law officer func-
tions in the hands of two Attorneys
General and one Solicitor General.
Later, legal business was conducted by
two Solicitors General and one At-
torney General. It was not until the
Constitution of 1868 that the single
office of Attorney General, as it had
existed in Colonial days, was recreated.

[owa statutes created the office in
1853, seven years after statehood. It
became a constitutional office in 1857,
In Oregon, the office was not created
until 1889, twenty years after state-
hood, and was then established by law.
Ohio’s legistature created the office in
1846, forty-three years after statehood.
The office was made constitutional in
1851, Tennessee first provided for an
Attorney General in its statutes of 1831,
thirty-five years after statehood. The
office gained constitutional status in
1834.

Connecticut did not authorize the
office until 1897; it still has no criminal
powers. Vermont joined the Union in

L. Lewis Morse, Historical Ontline and Bibliography of
Attorneys General Reports and Opinions, 30 LAW
LIBRARY ], 39-247 (1937).

1791, Its Constitution of 1793 men-
tioned the office of Attorney General
but actual creation of a functioning of-
Hice awaited legislative action of 1904,
an interval of one hundred and thirteen
years without an Attorney General.

When the office was once estab-
lished in a state it was not always
permanent. Nebraska’s second consti-
tutional convention, meeting only nine
years after statehood, had “violent op-
position to the continuance of the
Office of Attorney General.”? Although
that opposition was defeated, the At-
torney General was denied authority
to employ assistants. There are indica-
tions that the office was discontinued
in a few states, to be reestablished at
a later time. Indiana statutes provided
for the office in 1821, five years after
statehood, but the office was soon abol-
ished. There was no Attorney General
from 1826 to 1855 when the office was
recreated. The Maryland Attorney
General’'s office was made constitu-
tional in 1777, abolished by the Consti-
tution of 1851, then reestablished by
the Constitution of 1864. Justice Craig's
dissent in Fergus v. RusseP indicates
that Illinois did not have an Attorney
General between 1848 and 1867.

Biographical information pertaining
to Sion Rogers, Attorney General of
North Carolina from 1862-1865, indi-
cates that he was deposed by federal
authorities after the Civil War! No
one served as Attorney General from
1865 until after a new constitution was
adopted in 1868. Though such historical
information is not now available on &
states, it could be reasonably assumed
that the North Carolina experience was
repeated even if temporarily in other
states of the Confederacy,

Specific. developments in the office
are discussed throughout the Report.

9, Id. at 145,

3. Fergus v, Russel, 270 ILL, 304, 110 N.E. 130 (1915).

A Samuel Ashe, 8 BIBLIOGRAPHICAL HISTORY OF
NORTH CAROLINA 438 (1917).
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These include a general tendency to
transfer some of its common law
powers to local prosecutors, and, in
many states, to diffuse responsibility
for state legal services. On the other
hand, most offices have grown from
their original size, that of a single offi-
cer, to large agencies and have ac-
quired many more powers and duties.
The pragmatic nature of state govern-
ments indicates that the office will
continue to change as new conditinns
arise.

1.14 Development in U, S,
Government

The United States government, un-
like that of the states, was not the
natural successor of another govern-
ment. The office of Attorney General
was created solely by statute! and has
no common law authority. The Consti-
tution (Art. 2, Sec. 2), requires that he
give the President his opinion in writing
upon any subject relating to the duties
of his department, but does not other-
wise definehis responsibilities.

According to Oliver Hammonds’
study of the Attorney General in Amer-
ican Colonies, a committee recom-
mended to the Continental Congress in
1781 that a United States Attorney Gen-
eral be appointed “to prosecute all suits
in behalf of the United States. To give
his advice on all such matters as shall
be referred to him by Congrefs.”? The
report, however, was not adopted.
Senate Bill 1 of the First United States
Congress provided that the Supreme
Court should appoint an Attorney Gen-
eral; the bill was passed, but with the
important change that appointment
was to be by the President, This law,
the Judiciary Act of 1787, also pro-
vided for Presidential appointment of
district attorneys. It was not until 1861

L. Judicfary Act of September 24, 1789, Stat, 93.

2. Oliver limnmonds, Attorney General in American Col-
onies, ANGLO-AMERICAN LEGAL HISTORY $i3.
RIES, 22 (1939),

that the Attorney General was given
power over these officers and power
to appear in inferior courts.

The Constitution mentioned “heacds
of departments” and the departments
of State, War and Treasury were cre-
ated in 1789, The Attorney General, al-
though one of the first offices created,
did not head a department until 1870.
He was required to be “a meet person,
learned in the law.” The Cabinet
evolved through custom with the Al-
torney General as a member, along
with the three secretaries and the Vice
President. One study of the Cuabinet
said that the Attorney General was soon
considered a member of the group,
“though not in pursuance of any
policy other than convenience and ex-
pediency.” Developing legal problems,
plus personal friendship, combined to
foster this role.® Although all Attorneys
General served as Cahinet members,
it was not until 1853 that his salary was
made the same as other secretaries.!

The Attorney General’s duties have
evolved over almost two centuries,
from a single official to head of a major
federal department with a myriad of
responsibilities. Fe is required to:
supervise and direct the administration
and operation of the Department of
Justice, including the offices of United
States Attorneys and Marshals; repre-
sent the United States in legal matters
generally; furnish advice and opinions,
formal and informal, on legal matters
to the President and the Cabinet and
to the heads of the executive depart-
ments and agencies of the government,
and other duties.’

in many respects, his role is unlike
that of a state Attorney General, He is
exclusively a member of the execuiive
branch, while his counterparts at the
state level may have strong ties to the

3. Richard F, Fenno, THE PRESIDENT'S CABINET,
17 (1959).

A, Id. at 20

5, 28 C.F.R,, Sec. 0.5-0.11.
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judicial and legislative branches. e
has control over United States Attor-
neys, while the state Attorney General
may have none over district attorneys.
Ilis jurisdiction over attorneys is not
complete, as other departments and
agencies employ permanent counsel.

The 1969 Annual Report of the De-
partment of Justice listed three priori-
ties: the protection of society from
street criminals and organized crimi-
nals; the protection of minority rights,
and the protection of free competi-
tion.® These prioritics show the ability
of this office to adapt to contemporary
needs, and the viability of its develop-
ment,

1.15 Development in Other Countries

Comparison of ‘the powers and du-
ties of Attorneys General in American
states to those of other governments
gives perspective to an analysis of the
American system. While legal systems
differ, they all involve certain com-
ponents, and all have an Attorney Gen-
eral or equivalent officers.

The office of Attorney General in
England has evolved from the same
historical background as our state At-
torneys General. In some areas of re-
sponsibility this development has fol-
lowed a common course, and in others
it has led to very different results. Pro-
fessor §. LL J. idwards of the Univer-
sity of Toronto points out one basic
difference between the linglish system
and that of most other countries:

[t is still questionable whether society appre-
ciates the importance of this country’s firm
acdtherence to a system in which the en-
forcement of law and order remains in the
hands of the ordinary citizen, acting either
in his own capacity or through the medium
of the local Wateh Committee or Standing
Joint Committee of which he is a member.
Few people recognize that the police when
instituting criminal prosccutions possess no

6. 1969 ANNUAL REPORT OF ‘FHE ATTORNEY

GENERAL OF "I UNITES STATES, 1.

special duties, powers, or immunities in the
exercise of this function.!

The office of the Director of Public
Prosecutions was established by Par-
liament in 1879 and placed under the
Attorney General. The Director has
almost absolute power to intervene in
prosecutions as he sees fit, and the
Attorney General has the right to enter
a nolle prosequi at his discretion. Be-
cause of the basic attitudes toward
prosecutions, however, these powers
are used with restraint,

The Attorney General normally
represents the government in cases be-
fore the International Court of Justice.
e prosecutes criminal cases of out-
standing importance, and serious cases
involving official secrets or treasona-
ble acts. He usually prosecutes in cases
imvolving constitutional considerations
or major matters of public policy. Sir
Elwyn Jones, Attorney General of Eng-
land, writes that: “The very rarity of
the appearance of a law officer in
eriminal prosecutions might make his
appearance in any given case seem
oppressive to the defendant.”® The
Attorney General nominates private
counse! to conduct prosecutions
brought by the Director of Public
Prosecutions and may consult with
them about cases.

Sir Elwyn Jones points out that the
Attorney General’s primary duties are
ministerial:

Now the outstanding function and the main
duty of the Attorney General is to be the
legal adviser of the Government as a whole,
and of the various government departments,
... The routine legal problems of a govern-
ment department are dealt with by the de-
partment’s own legal staff. The advice of
the law officers is normally sought where
some problem arises which is of special
difficulty or importance, either because of
the complexity of the legal problems in
question . . . or because of the political, in-

L J. LL J. Bdwards, THE LAW OFFICERS OF 1'1HE
CROWN, 336 (1964).

2, Sir Elwyn Jones, The Office of Attorney-General,
27 CAMB. L. J. 18 (1969).

1.1 Development of the Office at

ternational or financial importance of the
decision which turns upon the advice.?

The Attorney General is not a mem-
ber of the Cabinet, although he has
been so at times in the past. As G, W.
Keeton notes, “It has always been con-
sidered  constitutionally inconvenient
for the principal legal adviser of the
Government to advise the Cabinet as
a colleague rather than purely and sim-
ply as legal adviser.™ The rationale for
exclusion is that he should render im-
partial advice and not be involved in
the making of policy. The Attorney
General’s advice, unlike that of his
American counterparts, is always con-
fidential.

The Attorney General’s numerous
other functions include serving as the
titular head of the Bar of England and
Wales. He is the protector of charities,
acting for the Crown’s interest as
parens patriae. Fle advises on the
granting of charters. Professor Edwards
distinguishes between two distinct
functions of the Attorney General:

First, there is the Attorney-General’s posi-
tion as the Crown's principal agent for en-
forcing public legal rights . . . Generally
referred to as realtor actions, proceedings
are brought in the name of the Attorney-
General with the object, for example, of
obtaining a declaration or an injunction (1)
in cases of public nuisance, (2) with a view
to restraining a corporation from exceeding
the legal powers conferred upon it by
statute . . . or (3) to prevent the repeated
commission of a statutory offense by any
person . . . Quite distinct is the modern
participation by successful holders of the
office  of Attorney-General who have
deemed it their duty . . . to represent the
public interest before public tribunals,®

The development of departments of
justice on the Continent and elsewhere
does not have the same relevance to
the American system as does the de-

3. Id, at 16.

iR Sk'orge W. Keeton, The Office of Atterney General,
58 JURID. REV. 221 (1946).
5. Edwurds, supra note 1 at 286,

velopment of the English Attorney
General. All nations, however, have
some prosecutional system, and some
brief description of other systems gives
perspective to a review of the Anglo-
American pattern,

In France, the Minister of Justice
heads the ministere public, a body of
officials attached to the courts. Like
their British counterparts, they evolved
from attorneys attached to the Crown.
Under the Minister of Justice is a Pro-
cureur General, who heads officials
attached to the highest courts. Also un-
der the Minister are the procureur gen-
erals in each of the twenty-seven inter-
mediate courts. Each of these officials
has his own staff, and also supervises
the ministere public for the court of
original jurisdiction. One study of the
French system describes their relation-
ship to the courts, which is very close:

Since the work of the members of the
ministere public is so closely connected with
that of the courts, they and the judges are
often given a cominon designation, that of
magistrats. Many (but not all) rules con-
cerning appointment, promotion, diseipline,
and professional responsibility are the same
for all magistrats. Both groups of public
servants are considered equal, so that the
judges have no power to discipline or con-
trol the members of the ministere public,t
The ministere public handles both civil
and criminal matters.

Brian Grosman’s study of the prose-
cutor’s function notes similarities be-
tween the French procureur at the
court of primary jurisdiction and the
American local prosecutor: “Both act
not only to control the conduct of the
trial as professional prosecutors, but
also to initiate prosecutions and to su-
pervise police investigation.” Their
career patterns, however, differ: “the
one is a public official in a rigidly
structured civil service hierarchy, the
other acts as an elected political figure

6. Peter Herzog and Martha Woeser, CIVIL PROCE-
DURE IN FRANCE, 121 (1967},
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with wide discretion and freedom of
action.”?

Italy has a state agency called the
Avvocatura dello Stato which repre-
sents the state in court and gives it
legal advice. Provincial and local ad-
ministrations, as well as state offices,
may use the services of the Avvocatura
dello Stato. The state may also retain
private prictitioners, but seldom does
so. One authority says that “The pro-
fessional state’s attorney is an able
career civil servant whose legal status
and independence approach those of a
judge.® ltaly also has a pubblico
ministero whose chief function is to
serve as prosecutor in criminal cases.

Sweden has an Attorney General
and a Chief Crown Prosecutor. The
Attorney General (justitichanslern) is
head of an administrative office which
is loosely attached to the Ministry of
Justice, His main duty is to represent

7. Brian A. Grosman, THE PROSECUTOR, 16 (1969).

8. Mauro Cappelletti and Joseph Perillo, CIVIL PRO-
CEDURE IN ITALY, 65 {1963).

the state in civil cases which affect the
rights of the Crown and to supervise
the administration of justice, which
may involve prosecutions for offenses
committed by judges and officials. He
also advises the cabinet on legal mat-
ers; in 1961, he received two hundred
and sixteen such requests. Enforcement
of the penal code is the responsibility
of the Chief Crown Prosecutor, who
also supervises local prosecutors.?

The Soviet Union lias a centralized
system of prosecutors, headed by a
Prosecutor General. He is in charge of
all subordinate prosecutors, and han-
dles both civil and criminal cases, He
performs an unusual function in that he
“conducts supreme audit over the pre-
cise execution of laws by all ministries,
the officers subordinate to them, enter-
prises and officials and also by citizens
of the US.S.R."10

9. Ruth Ginsburg and Anders Bruzefius, GIVIL PRO-
CEDURE IN SWEDEN, 67-70 (1565).

10, John Itazard and Iseac Shapiro, THE SOVIET
LEGAL S5YSTEM, 419 (1962),

1.2 Status in State Government

The office of Attorney General
must be viewed in the context of the
government of which it is a part. Its
powers, duties and operations will be
influenced by whether the office is
constitutional or statutory, and by the
relationship to the executive, legisla-
tive and judicial brunches.

1.21 Constitutional or Statutory Basis

The office of Attorney General is
constitutional in forty-four states and
in Puerto Rico. It is based only on
statute in six states (Alaska, Connec-
ticut, Hawaii, Indiana, Oregon, and
Wyoming) and three territories (Guam,
Samoa and the Virgin Islands). While
the Attorney General is named in Con-
necticut’s Constitution, he is mentioned
only in connection with election re-
turns, so the office is not generally
considered constitutional in that state.!
Table 1.21 shows the primary consti-
tutional or statutory basis for the office
in each jurisdiction.

There is disagreement as to whether
the office should be =onstitutional and,
if so, what provisions should be con-
tained in the constitution. Former At-
torney General Eugene Cook of Geor-
gia expressed one point of view:

If you are not a constitutional officer, 1
hasten to suggest that you proceed at once
to protect yourself by having your people
amend their constitution by placing the At-
torney General's office in the basic law and
therein define your general powers and
duties . . . I ignored the statutory require-
ment as to the legislature and relied upon the

1. CONNECTICUT CONSTITUTION, Art. 4, Scc.
“, .. In the eclection of governar, lieutenant governor,
secretary, treasurer, comptroller and attorney gen-
eral, the person found upon the count by the treasur-
er, seeretary and comptroller in the manner herein
provided, to be made and announced before Decem-
ber filteeath of the year of the clection, to have re-
ceived the greatest number of votes for cach of such
offices, respectively, shall he eclected thereto . ..

general authority vested in me in the constis
tution and implementing statutes giving me
exclusive jurisdiction in legal matters relating
to the Executive Department. It was not an
easy decision to make, Fortunately, impeach-
ment charges were not brought against me
by the legislature and no effective offort
was made to repeal my statutory authority

relating to the Lxecutive Department. This'

was due almost entirely to the fact that 1
was an elective constitutional officer with
general powers, well defined in the consti-
tution itself, . , 2

Most experts on the state constitu-
tion, however, urge that the basic
documents display brevity, Professor
1l)HVid Fellman, for example, wrote
that:

Certainly, the first requisite of a good con-
stitution is brevity. It is a very great mistake
for the authors of a constitution to attempt
to say too much., A constitution is no place
for legal codes or the appeasement of tem-
porary interests, It should do no more than
set down fundamental and enduring first
principles. It must describe the basie frame-
work of government, assign the institutions
their powers, spell out the fundamental
rights of man, and make provision for
peaceful change. But it should do all of
these things in general rather than in. overly
detailed language, and should attempt no
more?

Protfessor Paul G. Kauper comments
that:

The state constitution is by definition the
state’s fundamental law. It is judicially en-
forceable as the supreme law of the state,
subject of course, to federal limitations, and
takes precedence over ordinary laws and
admiinistrative acts. The purpose of a con-
stitution as historically conceived is to
establish the basic order of government.
The constitution loses much of its distinc-
tive significance as the basic and enduring
instrument of government when the process

2. National Association of Attorneys General, 1953
PROCEEDINGS, 108-9.

3. David Fellman, What Should a State Constitution
Contain?, in W, B, Graves (ed.). STATE CONSTI-
TUTIONAL REVISION, 156 (1960).

4, Paul Kauper, THE STATE CONSTITUTION, ITS
NATURE AND PURPOSE (1961).
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of constitutional amendment or revision is
used as a substitute for legislation.!

Over one third of the states have
recently undertaken the process of
constitutional  revision® and  this
process has been aimed at streamlining
these documents. Conventions have
been held (or were started) during the
past decade in twelve states, Connec-
ticut, Michigan, Hawaii, and Pennsyl-
vania have been able to secure essen-
tially new constitutions as a result,
Rhode Island, New York, Maryland,
and New Mexico were unsnccessful in
their attempts to gain ratification of
new documents. Florida voters ac-
cepted a 1968 constitution which rep-
resented  the culmination of a joint
effort of a revision.

Whether successful or not, almost
all these efforts have been directed
toward a reduction in the size of the
state constitution. Maryland’s proposed
constitution contained about 14,000
words, compared to an existing 0,000,
New York’s rejected document was
under 23,000 words in length compared
to the 60,000 words in its current con-
stitution.

There is a clear trend toward short-
er constitutions. Constitutions were not
noticeably lengthy until the mid-19th
Century, Eleven states have constitu-
tions which were written prior to the
Civil War, The average length of these
documents is 11,368 words. Thirteen
state constitutions in effect in the
1960’s were written between 1860 and
1890. Their average length is 24,727
words. Thirteen constitutions written
between 1890 and 1920 average 30,608
words, Two constitutions written dur-
ing World War II years contain 30,000
and 40,000 words respectively. The
five documents written and adopted

after the Second World War, not in-

5, This information wWas made availalve by Attorney
General Arthur K. Bolton of Ceorgia, Chairman of
the N.AAG. Committee on Constitutions.  General
Bolton conducted a survey of all the Attorneys Gen-
eral.

cluding the recent Pennsyhania, 1lori-
da and Hawaii charters, contain an
average of 13,020 words. The longest
of these is Michigan with 19,203 words.t

The office of Attorney CGeneral is
affected by this trend toward shorter
constitutions, There is still no unani-
mity of thought, however, as to what
provisions relating to the office should
be incorporated into the constitution.
The answers to this question must be
sought within the context of each state’s
political and administrative  system,
with  consideration  accorded  other
states” experience and the recommenda-
tions of authorities.

The Model State Constitution of the
National Municipal League does not
mention the Attorney General, Tt does
say that the Governor “shall commis-
sion all officers of the state,” and “may
at any time require information, in
writing or otherwise, from the officers
of any administrative department, of-
fice or agency upon any subject relal-
ing to their respective offices.” It also
says that “There shall be such adminis-
trative  departments, not to  exceed
twenty in number, as may be estab-
lished by law, with such powers and
duties as may be preseribed by law | |,
The heads of all administrative depart-
ments shall be appointed by and may
be removed by the Governor.”?

Provisions of present state consti-
tutions relating to the office of Attorney
General are categorized under twenty-
four headings on the attached chart,
A designation of a category does not
indicate the extent of its discussion in
the state constitution. Therefore the
fact that twelve items might be indi-
cated for one state and six for another
is only a very rough means of estimat-
ing that the former gives twice the

6. The Council of State Governments, "I'1IE BOOK OF
THE STATES 10 (1966-7).

7. National Municipal League, MODEL STATE CON.
STITUTION (6th ed.).
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treatment to the office as the latter. however, this is the only available
Aside from actual counting of words, measure.

1.212 CONSTITUTIONAL PROVISIGNS RELATING TC THE OFFICE
OF ATTORNEY GENERAL

Method of Selection

Alabama, Arkansas, Colorado, Connecticut, Delaware, Florida, Georgia, ldaho,
Hlinois, Towa, Kansas, Kentucky, Louisiana, Maine, Maryland, Michigan, Mississippi,
Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico,
New York, North Carolina, North Dakota, Ohio, Pennsylvania, Puerto Rico, Rhode
Island, South Carolina, South Dakota, Tennessee, Texas, Utah, Vermont, Virgin Islands,®
Virginia, Washington, West Virginia, Wisconsin,

Term of Office

Alabama, Arizona, Arkansas, California, Colorado, Delaware, Florida, Georgia,
Idaho, Illinois, lowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Mexico,
New York, North Carolina, North Dakota, Ohio, Oklahoma, Rhode Island, South Caro-
lina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, West Virginia,
Wisconsin,

Limits on Succession
Alabama, Kentucky, New Mexico.

Beginning Date of Term

Alabama, Arizona, California, Coleorade, Florida, Georgia, Idaho, Illincis, Kansas,
Kentucky, Maryland, Massachusetts, Montana, Nevada, New Mexico, North Carolina,
Ohio, Oklahoma, Rhode Island, Utah, Virginia, Washington,

Holds Office Until Successor is Qualified

Alabama, Arkansas, Ilinois, lowa, Kansas, Kentucky, Maryland, Massachusetts,
Minnesota, Montana, Nebraska, North Dakota, Ohio, Rhode Island, South Carolina,
Texas, Washinjton. -

In Line of Succession to Governorship y 1.
Alabama, Arizona, California, Delaware, Kentucky, Massachusetts, Michigan,
Washington

Removal from Office

Arizona, Arkansas, California, Florida, Kansas, Louisiana, Maryland, Minnesota,
Missouri, Nebraska, North Dakota, Tennessee, Virgin Islands,® Virginia, Washington,
Woest Virginia,

Filling Vacancies

Alabama, Arkansas, Colorado, Idaho, Illinois, Indiana, lowa, Kansas, Louisiana,
Maine, Maryland, Massachusetts, Minnesota, Montana, Nebraska, New York, North
Carolina, Ohio, Oregon, Rhode Island, Utah, Vermont, West Virginia.

Duties (C: Some listed in Constitution, L: prescribed by Law, CL: Constitution lists
some duties, says others will be prescribed by Law.)

Alabama (L), Arkansas (L), California (C), Colorado (L), Delaware (C), Georgia
(L), Ilinois {C), Indiana (C), Iowa {(C), Kansas (C), Kentucky (CL), Louisiana (C),
Maryland (C), Massachusetts (C), Minnesota (C), Montana (CL), Nebraska (L),
Nevada (C), New Mexico (C), New York (C), North Carolina (CL), North Dakota

1.2 Status in State Government a7

(L), Oklnhom‘u (C), Puerto Rico (C), Rhode Island (L), South Carolina (CL), South
Dakotai(L‘), Texas (C), Utah (CL), Vermont (C), Virgin Islands® {C}, Washington (CL),
West Virginia (L), Wisconsin (L),

Salary Set by Constitution (L: unless changed by Law.)

Arizona (L), Arkansas (L), Californin (L), Idaho (L), Mont: L), Nevada (L),
Oklahoma (L), Puerto Rico. ) (L), Montamn (L), Nevada (L)

Salary Set by Law
Cplomdo, Georgia, Illinois, Michigan, Mississippi, Missouri, Nebraska, North
Carolina, South Carolina, South Dakota, Texas, Utah, West Virginia, Wisconsin,

Salary Cannot be Altered (L: Cannot be lowered.)

Arkansas (L), Colorado (L), Idaho (L), Ilinois (L), Kansas, North Carolina, South
Carolina, West Virginia,

May Receive no Fees

Alabama, Arkansas, Georgia, Kentucky, Missouri, Nebraska, North Caroling, Utah,
Vermont, West Virginia,

Serves on specific Boards
Alabama, Colorado, Idaho, Kansas, Louisiana, Minnesota, Mississippi, Montana,
Nebraska, Nevada, North Dakota, Ohio, Pennsylvania, South Dakota, Texas, Wisconsin,

Oath of Office
Maryland, Rhode Island.

Office and/or records at State Capital
Arizona, Arkansas, Colorado, Idaho, Illinois, Kansas, Michigan, Montana, Nebraska,
New Mexico, North Dakota, Oklahoma, South Dakota, Utah, Washington,

May not Engage in Private Practice
California.

May not Hold Other Offices
Arkansas, Delaware, Florida, Illinois, Maine, Massachusetts, Montana, Nebraska,

\l\/IFW- I_'Iampshire, North Dakota, Rhode Island, South Dakota, Tennessee, Texas, West
irginia.

Resident of State for Minimum Time
Alabama, Arizona, Colorado, Georgia.

U. §. Citizenship
Alabama, Arizona, Colorado, Georgia, Montana, New Mexico, New York, Oklahoma,

State Citizenship

Arizona, Kentucky, Maryland, Mississippi, West Virginia,
Mast be an Attorney

Colorado, Florida, Kentucky, Louisiana, Maryland, Mississippi, Montana, New
Mexico, Utah,

Minimum Age
Alabama, Arizona, Colorado, Georgia, Kentucky.

Other Qualifications
Maryland, Mississippi, Virgin Islands,® West Virginia.

*References to the Virgin Islands pertain to the ORGANIC ACT.
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The median  jurisdiction mentions
the office of Attorney General in the
contest of seven different subjects in
its constitution. Montana showed four-
teen categories, while Alabama, Colo-
rado and West Virginia each had thir-
teen categories. Six jurisdictions, men-
tioned above, did not cite the office in
their constitutions, The office is men-
tioned in reference to only one topie
in New Jersey, and two in New amp-
shire and Pennsylvania; Puerto Rico
mentions the office in reference to only
three of the twenty-four categories, The
seven most recent constitutions average
fewer than four items referring to the
office of Attorney General. llowever,
some very old constitutions also make
few references to the office, The nine
juriscictions which appoint the Attor-
ney General mention the office in
reference 1o an wverage of under three
items cach in their constitutions.

The item most frequently included
in the constitutions is the method of
seleetion, which is specified by forty-
three, The length of term is included in
forty documents, some duties of the
office in thirty-four, and the means of
filling vacancies in twenty-three con-
stitutions. Twenty-two constitutions Fx
the beginning date of the term in office.
Specifie qualifications for office are not
frequently recorded in the charters. The
most  prevalent  qualifications  men-
tioned are minimum age in thirteen ju-
risdictions and state residency in twelve
jurisdictions. Fifteen constitutions pro-
hibit the Attorney General from holding
other offices.

1.22 The Attorney General’s

Relationship to State Government

The Attorney General holds a pe-
culiar position in state government,
Professors Henry Abraham and Robert
Benedetti eall the Attorney General
“the quasi-judicial officer in the admin-
istration whose job it is to bridge the
gap between law and state practice”
and point out that:

The attorney general does not fit neatly
within the framework deseribed by the
doctrine of separation of powers, since he
exereises both executive and judicial fune.
tions. As an exceutive he gives legal advice
to the governor and to the rest of the
administration; he conducts investigations
into state practices; and in many states he
has some role in the administrating of jus-
tice at the loeal level.!
Another student of the office, Professor
Arlen Christenson, concurs that the
Attorney General “occupies a unique
position. A part of neither the executive
nor the legislative branch, he is legal
adviser to both,”2

A number of courts have comment-
ed on the Attorney General’s relation-
ship to the branches of state govern-
ment, The Supreme Court of Florida,
for example, said that, while the office
of Attorney General is “in many re-
speets judicial in its character”, he is “in-
timately associated with the other de-
partments of the Government, being as
well the proper legal adviser of the
lixecutive as the Legislative depart-
ment,”™

1.23 Relationship to the Executive

The Attorney General is generally
considered primarily an executive offi-
cer. Many constitutions so classify him,
Utal’s Constitutions, for example, says
that “the Executive Department shall
consist of a Governor . . . [and] Auvor-
ney General.”! In addition to advising
state officers and agencies, he may
exercise  various executive junctions,
such as approving contracts and bond
issues. Ile may serve on various boards
or comupissions that direct administra-
tive programs. In several jurisdictions,
he is appointed by the Governor and

————

I, UHenry J. Abrahwm and Robert R, Benedetti, The
State Attomey General, A Friend of the Court? 117
U of Pa, 6 REV. 797 (April, 1969).

2 Arlen C. Christenson, The State Attorney Generdl,
WISC. L. REV, 300 (1970).

3. State ox rel. Landis v, 8. 11, Kress Co, 15 Fla. 159,
155 So. 823 (1934).
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may be removed by him.

Information reported by Attorneys
General’s offices to C.0.A.G. showed
that twenty-six jurisdictions have a
Governor’s cabinet or similar  body:,
while twenty-five do not. Of the twen-
ty-six that do have a cabinet, only six-
teen include the Attorney Geneeal as a
member, These are: Alaska, Connecti-
cut, Florida, Guam, Iawaii, Kansas,
Kentucky, Maryland, Michigan, Minne-
sota, Montana, New Jersey, North
Carolina, Puerto Rico, Utah, and the
Virgin Islands. Conneccticut and  la-
waii specify that he is a member by
invitation, not statute. New York re-
ports that the Attorney General attends
cabinet meetings, although he is not a
member, This C.0.A.G. data corres-
ponds generally to a Council of State
Governments survey which found that
twenty-four jurisdictions have a cab-
inct, and the Attorney General is a
member i seventeen of these.?

2.0.AG, surveys indicate that At-
torneys General view themselves s
exccutive officers. Of thirty-cight in-
cumbent  Attorneys General, twenty-
three said that their most important
function was representing the agencies
of state government, five that it was
serving as the people’s attorney, and
ten gave other replies or said the ques-
tion could not be answered. None indi-
cated that serving as an officer of the
court was most important. Of former
Attorneys General, forty-six said that
their most important function was rep-
resenting state agencies, eighteen that
it was serving as the people’s attorney,
and six that it was serving as an officor
of the court. Another indication of
identification with the executive branch
was shown in replies to a question
asking who should appoint a new At-
torney General when the office be-
comes vacant. Of thirty-six Attorneys
General, thirty said the Governor, one

2. The Couneil of State Governments, CABINETS IN
STATE GOVERNMENT, RM-436 (October, 1969).

the legislature, one the Supreme Court,
and four gave other responses.  Simi-
larly, 79 pereent of former Attormeys
General thought the Governor should
fill vacancies in the office?

1.24  Relationship to the Judiciary

Authoritics generally agree that the
Attorney General is an exceutive and
not a judicial officer, although the ren-
dering of advisory opinions is “quasi-
judicial” in nature. Attorneys General
themselves apparently regard the ju-
diciary as a separate branch of govern-
ment. As is discussed in Seetion o of
this Report, fow Attorneys General will
render opinions on maltters before a
vourt, or allegations of ereor conunitted
in court, A C.O.AG, survey of incume
bent Attorneys General found that, of
thirty-eight responding, none thought
opinions should be given on matters
pending before a court and only thir-
teen thought that opinions should be
given to judges,

It should be noted that the Attorney
General of Tennessee bears a unique
relationship to  the judiciary., 1o s
titled the “Attorney General and Re-
porter for the State” and is selected by
the Judges of the Supreme Court.! 1e
is required by law to give legal advice
to the Governor and other state offi-
cials, but has never sat with the cah-
inet. [lis salary is defined by law as
being the same as that of an Associate
Justice of the Supreme Court, and his
office is in the Supreme Court Build-
ing, He is a member of the Judicial
Council. No other Attorney General
has such close ties to the courts, al-
though he is not the only one who
serves as court reporter,

Section 1.6 discusses the Attorney
General’s relationship to the legal pro-
fession and notes that he plays a role in
bar discipline in some states, and that

3. Commiittee on the Office of Attorney General, FOR-
MER ATTORNEYS GENERAL ANALYZE THE
QFFICE, 5 (1970).

LOTENN, CONST. . VL § 5.
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this role has been upheld by the courts.
It has also been held that a state court
can discipline the Attorney General for
misconduct as an attorney, notwith-
standing the doctrine ot separation of
powers and the fact that he is an exc-
cutive officer®

The Attorney General may have
specifie  statutory  responsibilities  re-
garding the judiciary. In California, for
example, the Constitution provides that
the Governor shall appoint persons to
fill vacancies in the higher judicial of-
fices. Such appointments, however, are
not effective unless confirmed by the
Commission on Judicial Appointments,
which consists of the Attorney General,
the Chiel Justice of the Supreme
Jourt, and other specified judicial offi-
cers.? He is also a member of the Com-
mittee of Official Reporter of Courts,
which contracts for publication of judi-
cial opinions.! Such duties recognize
that, although the Attorney General is
an executive officer, he has a special
relationship to the courts.

The Attorney General’s “quasi-judi-
cial” status in rendering opinions is
supported by the fact that justices of
some states highest courts give ad-
visory opinions on questions of law
submitted by the legislature or chief
executive, A 1956 study reported that
seven states give such authority by con-
stitution, two by statute, and that jus-
tices in one state render such opinions
without specific authorization.®

In all but one of the states, such
opinions are rendered by the justice,
not by the court, so this function is
characterized as “extra-judicial”. To
further complicate definitions of rela-
tionships between branches, the study
noted that:

2. See Note, Court may Discipline State Altorney Gen-
eral for Professional Misconduet, 73 HARV, L. REV,
9 (1060).

3 CAL. CONST. art, V1§ 7.

4. CAL. GOV CODE, § 68903,

5. Note, Aduisory Opinions on the Constitutionality of
Statutes, 69 HARV', L. REV,, 1302 {1956),

v koS

Some state courts have held statutes pro-
viding for advisory opinions unconstitutional
on the ground that giving such opinions
violates the principle of separation of
powers by facilitating abdication by the
legislature of its duty to make a judgment
on the constitutionality of a pending statute
independent of that made by the justices.8

1.25 Relationship to the Legislature

The Attorney General’s relationship
to the legislature consists primarily of
rendering advice when requested. As
discussed in Section 6.1 of this Report,
most legislatures now have their own
staffs, and the Attorney General’s bill-
drafting activities are largely confined
to those involved in his role as counsel
for state agencies. Chapter 4 of this Re-
port concerns advisory opinions and
notes that nearly all Attorneys General
give opinions to legislatures and will
render opinions to individual legisla-
tors, Most will render opinions on the
constitutionality of legislative bills,

A few states give the Attorney Gen-
eral additional roles in relation to the
legislature. The Attorney General of
Colorado is the only non-legislative
member of a Committee on Legal Serv-
ices which supervises and directs the
operation of the Legislative Drafting
DMffice and the Revisor of Statutes.!
‘The Attorney General of Louisiana is a
member of the Law Institute, which is
the official advisory law revision com-
mission, law reform agency, and legal
research agency.? The statutes also
specify that he may be called on by
the legislative council to assist it in
programs of law reform?® and shall give
aid and advice in the arrangement of
legislative acts and documents when
required by the legislaturet Such
specific statutory duties are uncommon,
however.

6. Id. at 1305,

1 COLO. BEV, STAT. ANN. art, 3, § 63.3.2 (14963).
2. LA, REV, STA', 24:201,

3. LA, REV. STAT, 24405,

4. LA REVL STAT. 49:253.
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Section 1.3 of this Report discusses
the Attorney General’s common law
powers and notes that courts generally
have conceded the legislature’s authori-

ty to change these. In some jurisdictions,
the Attorney General is strictly a statu
tory office and his authority determined
wholly by the legislature,

i
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1.3 Common Law Powers

Attorneys General derive their pow-
ers from constitutional, statutory and
common law,! There is no clear divi-
sion between the three sources of
authority, for each supplements the
others. Many statutes, for exampie, are
merely declaratory of the common law,
Jommon law powers are the most dif-
ficult to establishy even if their existence
is recognized by statute, their defini-
tion rests with the courts. No court has
ever attempted a complete listing of
the Attorney General's powers at com-
mon law.,

This chapter examines particular
powers that courts have attributed to
the Attorney General under common
law, It also describes the status of the
Attorney General’s common law pow-
ers in the fifty-four jurisdictions. The
common law is different in each state,
as it depends on definition by that
state’s courts; however, such defini-
tions usually cite case law of other juris-

L. ‘The prevailing position is substantially stated in an
oftaqueted remark from RULING CASE LAW 916
converning the common law poweers of the Atorney
General:

Although in a few jurisdictions the attorney-gen-
eral has only such powers as are expressly conferred
upon him by law, it is generally held that he is
clothed and charged with all the connon law pow-
ors and duties pertaining to his office, as well, ex-
vept in so far as they hive been limited by statute,

. Accordingly, as the ehief taw officer of the state,
he may, in the absence of some express legislative
restriction to the contrary, exercise all such power
andd authority as public interests may, from time to
time, requires and may jnstitute, conduet, and main-
tain all such suits and proceedings as he deems
necessairy for the enforcement of the laws of the
state, the preservation of order, and the protection
of poablic rights,

A similar statemnent appearing at 6 CORPUS JURIS
$09-S10 also has been quoted in a substantial nume
ber of cases.

The office of Attorney General has existed from
an early periad, both in England and this country,
aud is vested by common law with a great variety
of duties in the administration of the government.
The duties are so mmnerous and various that it hays
not been the policy of the legislature of the states of
this country to attempt specifically o enumerate
them; and where the question has come up for con-
sideration, it is generally held that the office is
clothed, in addition to the duties expressly defined
by statnte, with all the powers pertaining thereto
under the conmon law,

z

dictions, so are interrelated. Cases are
identified in the text by name and by
jurisdiction only. A list of cases, by
jurisdiction, appears at the end of this
chapter and gives citations.

1.31 Introduction

The preceding chapter of this Re-
port, on development of the office of
Attorney General shows that it was
an outgrowth of the Colonial Attorney
General. Legal historians agree that:

.+ little attempt was made to define or
enumerate duties, for the American Attorney
General became possessed of the common
law powers of the English Attorney Cen-
eral, except as changed by constitution or
statute, . . . The English office was assum-
ing its modern form as the American colo-
nies were being settled. By the seventeenth
century the powers exercised by the At-
torney General at common law were quite
numerous.?

Common law powers are a matter
of much more than historical interest.
Courts have upheld the Attorney Gen-
eral's common law powers, without
specific statutory authority: to inter-
vene in a rate case as representative
of the public; to proceed to enjoin a
nuisance in the form of stream pollu-
tion; to appear before a grand jury; to
nolle prosequi a criminal case; and
otherwise to act effectively as the
state’s chief law officer. These exam-
ples show that common law powers
can be brought to bear on contempor-
ary problems and used to supplement
or to substitute for statutory authority.

Former Attorney General Arthur
Sills of New Jersey summarized the ap-
plication of the common law of Eng-
land to the current role of the Ameri-
can Attorneys General:

2, Rita Cooley, Predecessors of the Federal Atiorney
General: The Attorney General in England and the
American Golonies, 2 AN, J. LEGAL IST, 304
(1938).
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As guardian of royal prerogative, the Attor-
ney General of England possessed a broad
range of powers, . . . Unlike after the Colo-
nial Period when state governments were
organized and recognized in this country,
there was no monarch in whom the govern-
mental prerogatives were vested, Since the
essential power of government resided and
emanated from the people, the prerogatives
had to be exercised on their hehalf, Just as
the Attorney General safeguarded royal pre-
rogatives at common law, similarly, the of-
ficial authority, an obligation to protect
public rights and enforce public duties on
behalf of the general public, became vested
by the states in the Attorney General. And
it is this obligation inherited from the com-
mon law to represent the public interest
which has shaped and colored the role
which the Attorney General fulfills today.?

1.32 Definition of Common Law
Power

As one authority, Earl DeLong, has

noted, ‘there is no accepted delineation
of common law powers:
Although many courts in the United States
have agreed that the Attorney General of
the contemporary American state is en-
dowed with the common law powers of
his English forbearer . the application
from one jurisdiction to another o« this
seemingly simple principle has r=duced an
astonishing array of mutations which make
it altogether impossible to reach any sweep-
ing generalization on the matter.!

The first American court to rule on
the Attorney General's common law
powers was the Supreme Judicial Court
of Massachusetts. In the 1850 case of
Parker v. May it held that the Attorney
General might exercise powers that had
belonged to the English Attorney Gen-
eral under common law.

Judicial Definition of Powers

Two subjects are involved in con-
sidering Attorneys General’s common
law powers: the content of these pow-

3. Arthur Sills, PROCEEDINGS OF TTHE GONFER-
ENCE OF THE NATIONAL ASSOCIATION OF
ATTORNEYS GENERAL 102 (1967).

4. Barl Delong, Powers and Duties of the State Attor-
ney General in Griminal Prosecntions, 25 J. CRIM.
L. 392 (193h).

ers, and the extent to which they are
retained by the Attorney  General.
Neither is susceptible to a clear answer.

The most frequently-cited listing of
the Attorney General's common law
powers is found in People v. Miner, a
case decided more than a century ago.
The court found that:

The attorney-general had the power, and
it was his duty:

Ist. ‘To prosecute all actions, necessary
for the protection and defence of the prop-
erty and revenues of the crown,

2d. By information, to bring certain
classes of persons accused of erimes and
misdemeanors to trial,

3d. By ‘scire facias,’ to revoke and annul
grants made by the crown improperly, or
when forfeited by the grantee thereol.

4th. By information, to recover money
or other chattels, or damages for wrongs
committed on the land, or other possessions
of the crown,

Sth. By writ of quo warranto, Lo de-
termine the right of him who claims or
usurps any office, franchise or liberty, and
to vacate the charter, or annul the existence
of a corporation, for violations of its chart-
er, or for omitting to exercise its corporate
powers.

Gth. By writ of mandamus, to compel
the admission of an officer duly chosen to
his office, and to compel his restoration
when illegally ousted.

7th. By information to chancery, to en-
force trusts, and to prevent public nuisances,
and the abuse of trust powers.

8th. By proceedings in rem, to recover
property to which the crown may be en-
titled, by forfeiture for treason, and prop-
erty, for which there is no other legal owner,
such as wrecks, treasure trove, &c. (3 Black,
Com., 256 7, 260 to 266; id., 427 and 428; 4
id,, 308, 312.)

Oth, And in certain cases, by information
in chancery, for the protection of the rights
of lunatics, and others, who are under the
protection of the crown. (Mitford’s P., 24-
36, Adams’ Equity, 301-2.)

The court noted, however, that “this
enumeration, probably does not em-
brace all the powers of the attorney-
general at common law. . . .” Although
some of the language used is archaic,
this early decision established basic
powers in criminal prosecutions, ouster
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actions, protection of trusts, and other
actions,?

A 1953 decision by the Pennsylvania
court in Commonwealth ex rel. Minerd
v. Margiotti enumerated additional
powers:

The Attorney General of Pennsylvania is
clothed with the powers and attributes
which envelops Attorneys General at com-
mon law, including the right to investigate
criminal acts, to institute proceedings in the
several counties of the Commonwealth, to
sign indictments, to appear before the grand
jury and submit testimony, to appear in
court and to try criminal cases on the Com-
monwealth’s behalf, and, in any and all of
these activities to supersede and set aside
the district attorney when in the Attorney
Ceneral’s judgment such action may be
necessary.

The Minnesota court, in the 1960

case Slezak v. Ousdigian, gave a suc-
cinct summary of such powers:

The Attorney General is the chief law offi-
cer of the state. His powers are not limited
to those granted by statute, but include ex-
tensive common law powers inherent in his
office. He may institute, conduct and main-
tain all such actions and proceedings as he
deems necessary for the enforcement of the
laws of the state, the preservation of order,
and the protection of public rights.

Courts may refer to other authori-
ties; Blackstone is frequently quoted to,
the effect that the Attorney General
“represents the sovereign . . . and his
power to prosecute all criminal offenses
is unquestioned at common law."”
Holdsworth’s History of English Law’
has been cited to note that “it is he (the
Attorney General) who conducts im-
portant state trials, not only in court,

5. The holding of the case is less often cited: the At
torney General could not restrain town commission-
ers from issuing bonds, even if certain requisite pre-
liminary steps had not been taken, The judge com-
mented that:

I am utterly opposed to the adoption of n rule that
will permit a State officer to intermeddle in the
affairs of every corporation in the State, It can only
lead to abuse, and to relieving persons directly in
interest in them, from the duty and responsbility of
seeing that abuses arve corrected by those imme-
diately concerned.

but also in the preliminary stages.” Few
authorities, however, describe the early
Attorneys General's powers.

The term “common law” is variously
spoken of by American courts as in-
cluding “the common jurisprudence of
the people of the United States . . .
[which was] brought with them as
colonists from England, und estab-
lished here so far as it was adapted tu
our institutions and circumstances;”
“the unwritten law as distinguished

6. Volume IV of BLACKSTONE'S COMMENTAR-
IES gives the following description of the Attorney
General's powers in criminal prosecutions:

"T'he abjects of the king’s own prosecutions, filed ex
officio by his own attorney general, are properly
such enormous misdemesnors, as peculiarly tend to
distwrh or endanger his govermnent, or to molest
or affront him in the regular discharge of his royal
functions, For offences so high and dangerous, in
the punishment or prevention of which a moment’s
delay would be fatal, the law has given to the crown
the power of an immediate prosecution, without
waiting for any previous application to any other
tribunal, . ., The abjects of the other species of in-
formations, filed by the master of the crown-office
upon the complaint or relation of a private subject,
are any gross and notorious misdemesnors, riots,
batteries, libels, and other immoralitics of an atroci-
ous kind, not peculiarly tending to disturb the gov-
ernment (for those are left to the care of the at-
torney general) but which, on account of their mag-
nitude or pernicious example, deserve the most
publie animadversion. . . .

There can be no doubt but that this mode of prose-
cution by information (or suggestion) filed on record
by the king's attorney general, or by his coroner or
master of the crown-office in the court of king's
bench, is as antient as the common law itself, For as
the king was hound to prosecute, or at least to lend
the sanction of his namne to a prosecutor, whenever
n grand jury informed him upon their oaths that
there was a sufficient ground for instituting a crim-
inal suit; so, when these his immediate officers were
otherwise sufficiently assured that a man had com-
mitted a gross misdemesnor, either personally against
the king or his government, or against the public
peace and good order, they were at liberty, withou
waiting for any farther intelligence, to convey that
information to the court of king’s bench by a sugges-
tion on record, and to carry on the prosecution in
his majesty’s name. But these informations (of every
kind) are confined by the constitutional law to mere
misdemesnors only; for, wherever any capital of-
fence is charged, the same law requires that the ac-
cusation be warranted by the oath of twelve men,
before the party shall be put to answer it. IV
Pll_:é\g?KS'l’()NE'S COMMENTARIES  304-305
769).

. 6 HOLDSWORTI'S HISTORY OF ENGLISH
LAY, 462 (1924).

8. Clark v. Alfaman, 71 Kan. 206, 216, 80 P. 571, 575,
70 L.R.A. 971, 977 (1905), «iting I KENT'S COM-
MENTARIES 342 (1826).

=1

1.3 Gommon Law Powers 35

from the written or statute lawy™® or
“a few broad and comprehensive prin-
ciples, founded on reason, natural
justice, and enlightened public poli-
cy;”'® and as being “not confined to the
ancient unwritten law of England,™
and “not a static but a dynamic and
growing thing . . . [with rules] arising
from application of reason to the chang-
ing conditions of society,”!?

Most states hold that the working
common law includes not only the lex
non scripta, or unwritten law based on
custom, usage, and general public con-
sent, but English statutes amendatory
of the common law which were of a
general nature and suitable to use in
American institutions.!® A few states,!
however, hold that the common law
does not include any English statutes,
except as specifically adopted.

Constitutional or Statutory Recognition
of Common Law

Many states, probably the majority,
have a constitutional or statutory pro-
vision confirming the force of common
law. This would appear to presume the
existence of common law powers. Dif-
ferences arise, however, in the effective
date of such provisions and the courts’
subsequent interpretations. In some
states, the provision was carried over
from Colonial legislatures. In others,
it was adopted when one state broke
away from another. In others, it was
incorporated into the code when a ter-

9, {n re )Dauis’ Estate, 131 N.J.L. 161, 35 A. 2d 880, 835
1944),

10. Edgerly v. Barker, 66 NI, 434, 453, 31 A, 900, 905,
23 L.R.A. 328, 332-333 (1891).

11, Missouri-Kansas Pipe Line Co. v Warrick, 25 Del.
Ch. 388, 304, 22 A. 2d 865, 868 (1941),

12. Barmes Coal Corp. v, Retail Coal Merchants Ass'n.,
128 F. 2d 843, 648 (C.C.A. V., 1942),

13. People v. One 1941 Chevrolet Coupe, 37 Cal. 2d
283, 286, 231 P, 2d 832 (1951) is a representative
exposition of this view,

14. Brooks v. Kimball County, 255 N. W. 501, 127
Neb. 645 (1934).

ritory achieved statehood.

Some states specifically acknow-
ledge by statute the Attorney General's
common law powers. Maine laws defin-
ing his powers and duties, for example,
specify that:

The authority given under this section shall
not be construed to deny ot limit the duty

and authority of the Attorney General as’

heretofore authorized, either by statute or
under the common law,®

New Jersey statutes speak of “the
powers and duties now or hereafter
conferred upon or requived of the At-
torney General, either by the Constitu-
tion or by the common and statutory
law , . 6

The existence of a statute adopting
the cormnmon law may affect the At-
torney General’s power. The Missouri
Court in State ex rel. McKittrick wv.
Public Service Commission noted that:

The Constitution . . . provides generally that
the Attorney General ‘shall perform such
duties as may be prescribed by law’ . . . we
have long had a statute . . . adopting the
common law of England. . . . This section
evidently has been construed as adopting
not only the common law rights and reme-
dies of litigants, but also such common law
powers of public affairs as were possessed
by similar officers in England.

Statutory recognition of common
law powers can resolve conflicts in case
law. For example, the Mississippi Su-
preme Court held that the Attorney
General had common law power to
prosecute an appeal in a habeas corpus
case. In a later case, the court held that
the Attorney General had nc common
law powers and did not refer to the
earlier opinion. A statute was enacted
conferring common law powers on the
Attorney General and the court noted
that it was therefore unnecessary to

15, ME. REV. STAT. ANN. tit, 5, § 199 (1964).
16. N. J. REV, STAT., § 52:17A4,

i
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decide which case correctly described
his power, 17

The question of whether or not the
Attorney General of Vermont has com-
mon law powers was reselved by the
last legislaturs, which amended the
statutes to read as follows: “The At-
torney General may represent this
stute in all civil and criminal matters as
at comman law and as allowed by
statute. The Attorney General shall also
have the same authority throughout the
state as a state’s attorney.”!®

Applicable Date of Common Law

Another factor to be considered is
the time of existence of the applicable
common law. In some states, only those
common law rules which were in force
prior to the fourth year (1607) of the
reign of James 1 were adopted or ap-
plied, * that year being the year Vir-
ginia was first successfully colonized.
Other states adopted the common law
as developed up to the approximate
time of the Revolution,® while still
others adopted that common law in
force prior to the adoption of the state
constitution.®®  Other states adopted
that body of law which was in force
in the state of which they were a part
as of the date of separation.?

Since common law powers are not
static, this date may be important.
Kentucky, for example, specified by
statute that the Attorney General:

17. Capital Stages v, State, 157 Miss. 576, 128 So. 759

(1930) said that the court in State ©. Key, 93 Miss,
115, 46 So. 73, held that the Attorney General had
common law power, but in Board of Supervisors of
Landerdale Gounty v, Bank, 117 Miss, 132, 77 So,
435, held that he did not:
On March 27, 1918, [a law] . ., which conferred on
the Attorney General common-law powers went
into offect, and is now the law. It therefore hecomes
unnecessary to decide whether the Key Case or
the Bank Case, referred to above, correctly inter-
proted . . . the powers of the Attorney General,

18, VT, STAT. ANN. tit. 3, § 152,

19. Town of Cody v. Buffalo Bill Memorial Ass'n., 64
Wyn. 168, 196 P, 2d 369 (1945).

20, Hannah v, State, 212 Gu. 313, 92 S.E. 2d 89 (1956).

31, Glawson v, Primrose, 4 Del. Ch. 643 (1873).

99, Howard v. State, 143 Tenn. 539, 227 S, W, 36 (1921).

shall exercise all common law duties and
authority pertaining to the office of the
Attorney-General under the common law,
except when modified by statutory enact-
ment.?

The court has said, however, that:

To declare that the common luw and stat-
utes enacted prior to that time should be in
force was equivalent to declaring that no
rule of the common law not then recognized
and in force in England should be recog-
nized and enforced here . .. [W]hen it is
sought to enforce in this state any rule of
English common law, as such, independent-
ly of its soundness in principle, it ought to
appear that it was established and recog-
nized as the law of England prior to the
lacter date. [March 24, 1607]%

The Kentucky court invoked this
rule in Commonwealth ex rel. Ferguson
v. Gardner and denied the Attorney
General authority to intervene in a will
contest, because he “failed to show that
there was any established and recog-
nized law of England to. that effect
prior to 1607.”

Effect of Statutory Enumeration
of Powers

In all jurisdictions, at least some

duties and powers of the Attorney Gen-
eral are prescribed by statute. Many
constitutions specify that his powers
shall be “prescribed by law.” Courts in
many jurisdictions have considered the
relation of the powers enumerated by
statute to those existing under common
law. Most courts follow the rationale
expressed by the New York court in
People v. Miner:
As the powers of the attorney-general, were
not conferred by statute, a grant by statute
of the same or other powers, would not
operate to deprive him of those belonging
to the office.at common law, unless the
statute, either expressly, or by reasonable
intendment, forbade the exercise of powers
not thus expressly conferred.

Florida’s court, in State ex rel. Lan-

23. KY. REV. STAT,, § 15.020,

2. Aetna Ins. Co. v. Commonwealth, 106 Ky, 864, 51
SOV, 624 (1879).
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dis v. S. H. Kress & Co., upheld the
argument that:

. . . the duties of such an office are so
numerous and varied that it has not been
the policy of the Legislatures of the states
to specifically enumerate them; that a grant
to the office of some powers by statute does
not deprive the Attorney General of those
})elonging to the office under the common
aw.

In State ex rel. Barrett v. Boeckeler
Lumber Co., the Missouri court con-
curred:

A grant by statute of the same or other
powers does not operate to deprive him
[the Attorney General] of those belonging
to the office under the common law, unless
the statute, either expressly or by reasonable
intendment, forbids the exercise of powers
not thus expressly conferred. (6 C.J. 816.)
This view has been tacitly accepted, and
acted upon, in this state for many years.

In states recognizing common law
powers, codification does not affect
them except as expressly stated. Some
states obviate the problem by enacting
provisions specifically declaring that
the authority conferred upon the At-
torney General by statute shall not be
construed to limit his authority or duty
under common law.

Continuity of Office

If the common law powers of the
office derive from its origins, the
question arises whether a hreak in the
office’s status affects such powers.
Section 1.21 of this Report notes that
eight states did not have Attorneys Gen-
eral at the time they became states,
while others functioned for various
periods without such an official. Ver-
mont, for example, was without an At-
torney General for more than a century.

There are indications the office did
exist in some jurisdictions, although
without a formal basis. A study of
Pennsylvania’s Attorney General’s of-
fice notes that it was provided for in
the first constitution, but not the next
two. Under what authority, then, did
it function?: “The only authority under

which he could function would be that
of the common law.”® The office of
Attorney General in Massachusetts was
abolished in 1843 and restored in 18449,
but with more restricted authority. The
court held in Parker v. May that, al-
though this broke the continuous flow
of the common law, and although the
new statute restricted powers without
mentioning common law, the legisla-
ture’s action did not preclude the exer-
cise of common law powers.

The Pennsylvania court has recog-
nized the Attorney General's common
law powers, including that of conduct-
ing grand jury investigations. In 193§,
the legislature codified this power; a
year later, it repealed the statute. Sub-
sequently, in Appeal of Margiotti, the
court recognized the continued exist-
ence of this power even though a dis-
senting opinion argued that repeal of
the statute abolished the power it codi-
fied.

1.33 Status of the Attorney
General’s Powers

The office of Attorney General is
constitutional in forty-four states and
Puerto Rico. Most of these constitu-
tions say that his duties shall be pre-
scribed by law. A Kentucky case, John-
son v. Commonwealth ex rel. Mere-
dith, noted three prevailing views in
courts’ construction of such provisions:

(1) the legislature may not only add duties
but may lessen or limit common law
duties...

(2) the term ‘as prescribed by law’ has been
held . . . in effect, to negative the exis-
tence of any common law duties, so
that the Attorney General has none, and
the legislature may deal with the office
at will . ..

(3) the term has been construed . . , to mean

that the legislatures may add to the

common law duties of the office, but
they are inviolable and cannot be di-
minished . . .

25. M. Louise Rutherford, Pennsylvania’s Attorney Gen-
eral, PA, BAR ASS'N, Q., 56-7 (Oct, 1942},
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The court in that instance adopted the
first view.

Most courts have recognized the At-
torney General's common law powers,
but have also recognized the legisla-
ture’s power to amend or restrict them.
Courts in a few states have denied the
Attorney General any common law
powers. Only one state court has held
that the Attorney General’s common
law power is beyond legislative revision.

Tabular Summaries

Table 1.33 shows which jurisdictions
recognize the Attorney General’s com-
mon law powers, which do not, and
which have not settled the question.
This Table is based on Attorneys Gen-
eral’s responses to C.OAG. question-
naires, with some changes or additions,
In a few jurisdictions, recent court de-
cistons have caused revisions in these
data. In others, cases have been iden-
tified which were not reported by the
juriscliction, but which confer or deny
powers. In still others, the questionnaire
answers were indefinite, and the classi-
fication was then based on a review of
relevant cases.

In most jurisdictions, courts have
ruled on the Attorney General’s com-
mon law powers, A list of cases is ap-

pended: Table 1.33, List of Cases. No'

relevant cases have been identified for
Alaska, Connecticut, Guam, Maryland,
Ohio, Puerto Rico, Samoa, Tennessce
or the Virgin Islands, Vermont indicates
that there is case law concerning com-
mon law powers, but no such cases have
been identified.

In some jurisdictions, the relevant
case law may consist only of dicta. In
others, common law powers may be in-
ferred from the court’s recognition of a
specific power, The North Carolina
court, for example, has never expressly
ruled on the Attorney General’s com-
mon law power. In Sternberger v. Tan-
nenbaum, however, the court stated
that the Attorney General retains com-

mon law power concerning charitable
trusts.

Status Subject to Change

The status of the Attorney General’s
common law powers is not static, but
subject to judicial revision. Early Iowa
Supreme Court cases, for example Cos-
son v. Bradshaw, held that the Attorney
General had no common law power;
however, a 1970 decision by a lower
court, State ex rel. Turner v. State High-
way Commission expressly recognized
the existence of such powers. The court
noted that: “On June 20, 1969, the Su-
preme Court of Utah joined the list of
the many state appellate courts recog-
nizing and supporting the common law
powers of the Attorney General . . .[in
Hansen v. Barlow]. It seems appro-
priate in this case that this court should
join that list and does.”

New York courts recognized broad
common law powers in People v. Miner
and other early cases, but have restrict-
ed this power in more recent decisions.
Oregon offers another example of
changing case law. The Oregon Su-
preme Court had, in various cases, in-
dicated that the Attorney General had
common law powers. State v. Lord held
that the Attorney General could bring
suit to protect the state’s interest in land;
Gibson v, Kay recognized his common
law authority to bring mandamus pro-
ceedings; Wemme . First Church of
Christ, Scientist declared that he had a
common law duty to oversee charitable
trusts; and other cases further defined
his common law powers. In a 1959 case,
State ex rel. Thornton v, Williams, the
court restricted such powers, saying
that the common law power to initiate
criminal proceedings reposed in the
district attorney, not the Attorney Gen-
eral. In view of this case, Oregon re-
ports that there is “some question as to
common law powers.”

Powers Not Determined

As indicated in Table 1.33, the status

of the Attorney General’s common law
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Has
Such

Not

No
Such
Powers  Decided Powers

Alabama i,
Alaska i
ATIZODA onnavnecmmnien
ArKansas oo
California e

Colorado e
Connecticut vooinenn
Delaware v,
Florida v
Georgint v

GUAM e
Hawaii oo
Idaho i
HINOIS voersirsrvmivnniis
Indiana oo

TOWR i
Kansas oounenseoni
Kentucky v
Louisiani woevismonene
Maine oo

Maryland .
Massachusetts ...
Michigan oo
Minnesota oo
Mississippi vovvvinnnnns

Missouri coevnemienin
Montani .o,
Nebraska .o
Nevada o,
New Hampshire ...

New Jersey i
New Mexico o,
New York e
North Carolina ...
North Dakota ......c.ee

Ohio wevvrenrennnimninins
Oklahoma ..ovveieiinenn,
Oregon .o
Pennsylvania ..o,
Puerto Rico v

Rhode Island ....veveee
SAMOA cuvrernvriiaernirinenes
South Carolina ....eur.n.
South Dakota ...........
Tennessee «ooverireciarenn

Texas e
Utah oo
Vermont .ovveeennnnn
Virgin Islands
Virginia .o

LITTTTTPYIIN

RIYY

Washington ...,
West Virginia .....
Wisconsin ...... RPN
Wyoming ....coeinvivenes
United States ....cccune.

X

X

X

X

X

X

Comments

Where ot limited Dy statute or constitution
Where not limited by statute or constitution
Case law denies powers

Where not limited by statute

Most powers now defined by statute

Limited case law

Where not limited by statute, constitution, or court
Case law does not specify powers ‘
Where not limited by statute

Insufficient case law

No statutes or case law

Statutes give Attorney General connten luw power
Has power to institute cevtain actions

Has estensive powers, through case law

Courts limit Altorney General to statutory power

1970 case affirmed power

Case law

Where not limited or modified by statute
Common law not recognized in stute

By statute and case lnw

Not developed by legislature or courts
Wide range of powers, through case law
Wide range of powers, through case law
By case law, not statute

Not fully established by stalaie or case law

By case law, not statute

By case law

Where not limited by statute

By case law, has all common law power
Case law

Reaffirmed by statute and constitution

Courts deny Attorney General common law power
Case law in conflict

Implied from statute and case law

Insufficient case law

No case law, but a code state

By case law

Case law divided, but powers essentially statutory
Extensive case law

No case law

By case law

No case law

Certain powers exercised

Courts limit Attorney General to statutory power
No statutes or case law

No statutory basis; case law divided

1969 case affirmed power

By statute

In the absence of laws to the contrary

Has powers, by virtue of constitutional status

Where not limited by statute
Case law

Dicta only in recent cases
Insufficient case law
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power is not determined in many states.
Maryland’s statement on a C.O.A.G.
qquestionnaire is typical of such jurisdic-
tions: “Neither the legislature nor the
courts have developed the common
law powers of the Attorney Ceneral,
The only powers exercised by him are
those preseribed by the Constitution or
by statute.” Georgia reports that: “There
are no judicial decisions specifically
rostricting the Attorney General’s power
to those actions authorized by Constitu-
tion or statute.” In some jurisdictions,
the Attorney General has considered his
written powers to be adequate and re-
course to the common law has not been
sought.

[n some other jurisdictions, a con-
siderable body of case law on the ques-
tion has developed, but there is no clear
determination of powers. Texas, for
example, has a number of cases relating
to the Attorney General’s common law
powers, but case law is divided, and the
most recent case reported to C.OALG,
held against such powers. A 1955 study
by John Ben Shepperd, then Attorney
Ceneral, reviewed Texas decisions and
concluded that:

.« it would appear that the Attorney Gen-
eral of Texas does have estra-statutory pow-
ers derived from the common law,  Just
which of the powers the courts of Texas arg,
willing to recognize is largely a matter for
speculation. . . A survey of the opinions
from other jurisdictions may be partially en-
lightening on this matter, but the number
and diversity of enacted statutes on the
subject in this State, when coupled with the
unique features of our Constitution and heri-
tage, render the future trend of the Texas
law extremely difficult to predict.2

No Common Law Powers

Only a few jurisdictions have de-
nied the Attorney General any com-
mon law powers. In some other juris-
dictions, the common law is not recog-
nized,

26, John Ben Shepperd, Common Law Powers and
Duties of the Attorney General, VI BAYLOR ..
RiEV. 17 (Winter, 1955).

A 1929 New Mexico case, Stale o,
Davidson, held that:

.. . this doctrine of implied common-law
powers in the Attorney General . . . is based
entirely upon the initial premise that the
Attorney General was recognized as heing
vested with common-law powers belore
any attempt was made to enumerate or de-
fine his powers by statute,
In New Mexico, the dulies were de-
fined by statute before the office was
made constitutional and so, in the
court’s view, the constitution could not
confirm commnon law powers in the
office. A 1967 case, State v. Reese, up-
held this position, despite the Attorney
General's  contention that the “case
stands alone in this country in its con-
clusion that common law powers and
duties are not vestedd in the office.”
The Arizona court, in Arizona State
Land Department v. McFate, a 1960
ase, said that “the Attorney General
has no common law powers”,
Wisconsin, in Staée v. Snyder, held
that the constitutional provision that
the duties of the office were to be pre-
seribed by law meant that they could
only be derived from statute, Dicta in
recent  cases  have reaffirmed  this
view. South Dakota reports that “since
the 1961 decision in State ex rel. Ma-
loney v. Wells any ¢uestions of the At-
torney General's common law powers
has been dissipated.” As in Wisconsin,
the constitutional provision is inter-
preted to mean that his powers derive
only from statutory law.

The Indiana court held in State ex
rel. Bingham v. Home Brewing Co. that
the Attorney General did not have the
common law powers which attached
to the office in those jurisdictions
where he was a constitutional officer,
since the office was created by stat-
ute in that state. This distinction is not
universally accepted. Courts in other
states, where the Attorney General is
not a constitutional officer, such as
Connecticut and Oregon, have recog-
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nized at least some common law pow-
ers.

Ohio reports on its C.O.A.G. ques-
tionnaire that it is “strictly a code state”
and, therefore, the Attorney General
has no common law powers. No per-
tinent cases have heen identified and
Ohio is classified here as having no
common law powers.  Towever, the
courts might still recognize some such
powers. North Dakota statutes, for ox-
ample, say that “there is no common
law in any case where the law is de-
clared by the Code.”™™ The court,
however, upheld the Attorney Gen-
eral’s authority to go before a grand
jury, even without statutery aunthoriza-
tion in the case of State ex rel. Miller
v. District Court,

Louisiana has never adopted the
common law, due to its predominately
French-Spanish origins. The Louisiana
Supreme Court, in Saint v. Allen, re-
jected the Attorney General's attempt
to exercise common law powers, as
they do not exist in that state.

The status of the Attorney General’s
common law powers in the Common-
wealth of Puerto Rico and the Toerri-
tories of Guam, American Samoa and
the Virgin Islands is unclear. There is
no relevant case law in these jurisdic-
tions. The Virgin Islands reported in
response to a C.0.A.G. questionnaire
that the Attorney General did have
common law powers, Puerto Rico that
he did not, and Guam and Samoa that
such powers were undecided, The At-
torney General is appointed by the
Governor in the territories; the Gover-
nor, in turn, is federally appointed.

As the United States government
retains no common law powers, it
might be difficult to establish their ap-
plicability to territories, particularly
when the territories were not English
in origin. An 1889 Hawaii case, The
King v. Robertson, noted that: . .. The

2. NI CENT. CODE, § 1-0106, NDRC-43.

common law is not in force in this
Kingdom. This is not an English colony
which has brought out the law of Fng-
land to be in force here, .. . Hawaii re-
solved such problems by enacting a
statute conferring comunon law powers
on the Attorney General, A study of
Guam and American Samoa, however,

notes that “American precepts of com-

mon law, modified as necessary to ac-
commodate the various cultures, are
applied . . . throngh an appointed judi-
clary,”

Powers Cannot be Limited

linois’ Congtitution provides for an
Attorney General who “shall perform
such duties as may be prescribed by
law.”® The Illinois court has  gone
beyond that of other states to declare
not only that the Attorney General has
common law power, but that such
power cannot be limited, This position
has been sustained in a series of cases,
[]n People v. Finnegan, the court held
that

In this State the constitution, by creating the
office of Attorney General under its well-
known common law designation and pro-
viding that he shall perform such duties as
may be preseribed by the law, ingrafted
upon the office all the powers and duties
of an Attorney General as known at the
compon law and gave the General Assem-
bly power to confer additional powers and
impose additional duties upon him, The
legislature cannot, however, steip him of
any of his common law powers and duties
as the logal representative of the State

Fergus v. Russel is among the [lli-
nois cases which affirmed that “under
the common law the Attorney-General
had well-known and well-defined pow-
ers, and it was incumbent upon him
to perform well-known and clearly
prescribed duties.” The court has
N e teir—ar—

38. N. Meller, Americen Pacific Quiposts, STATE

COV'T. 210 (1965).

29, ILL. CONST., art. V', § 1, (1870).
30. See also: People ©. MeCullough; People v, Barrett;

Hunt v, Chicago Horse & Dummy Ry, Co.
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never attempted to enumerate these,
except to note that “the attorney gen-
eral was the law officer of the crown,
and its only legal representative in the
courts;” as it did in Hunt v. Chicago
Horse & Dummy Railway Co,

Has Powers Lxcept as Modified
by Statute

The wvast majority of jurisdictions
recognize the Attorney General’s com-
mon law powers, but consider them
subject to constitutional or statutory
modification. The existence of common
law power is thus recognized, but it
must be considered in the context of
that jurisdiction’s statute law, Where
statute law and common law conflict,
the legislative act will prevail in most
cases. Where the statutes are silent,
the Attorney General's power at com-
mon law will be acknowledged.

Most states hold that the term “pre-
seribed by law” includes the common
Inw, or hold that the institution of the
office of Attorney General brought
with it common law powers that can-
not be abrogated. Supporting cases
are too numerous to be listed, but a few
examples are cited here.

The Montana court said in State ex
rel. Ford v. Young that:

.+« the office of attorney general, as it ex.
isted in England, was adopted as a part of
the governmental machinery, and that in
the absence of express restrictions, the
common law duties attach themselves to the
office so far as they are applicable and in
harmony with our system of government,

Mississippi, in State ex rel. Patterson
for Use and Benefit of Adams Co. v,
Warren, likewise held that “the attorney
general is clothed with all the common
law powers of the office, except inso-
far as they have been expressly re-
stricted or modified. . . .”

The Maine court reached a similar
concl‘lusion in In re Maine Central Rail-
road:

The Attorney General represents the whole
body politic, or all the citizens and every

member of the state. Only a few of the
duties of the Attorney General are specified
by this and the following sections. [referring
to the statute] . . . The Attorney General is
however, clothed with common law pow-
ers, It is for him to protect and defend the
interests of the public.

An Illinois case, Hunt v. Chicago
Horse and Dummy Railway Co., is fre-
quently quoted to show that statutes
merely specify a few duties, and the
rest are authorized by common law:

In England, the office of attorney general
has existed from a very ecarly period, and
has been vested by the common law with
a great variety of duties in the administra-
tion of the government. , . . Upon the or-
ganization of governments in this country,
most, if not ail, of the commonwealths
which derive their system of jurisprudence
from England adopled the office of attor-
ney general as it existed in England as a
part of the machinery of their respective
governments, The prerogatives which per-
tain to the crown of England are here vested
in the people, and the necessity for the ex-
istence of a public officer charged with the
protection of public rights and the enforce-
ment of public duties, by proper proceed-
ings in the courts of justice, is jast as impera-
tive here as there. The duties of such an
office are so numerous and varied that it
has not been the policy of legislatures to
attempt the difficult task of enumerating
them exhaustively, but they have ordinarily
been content, after expressly defining such
as they have deemed the most important, to
leave the residue as they exist at common
law, so far as applicable to our jurispru-
dence and system of government,

The Supreme Court of New Hamp-
shire, in Fletcher v. Merrimack Coun-
ty, held that the Attorney General had
all of the powers of common law in
criminal actions. In Michigan, the court
declared in Mundy ». McDonald that
the Attorney General has a wide range
of common law powers in addition to
his statutory powers. The Minnesota
Supreme Court said in State ex rel.
Young v. Robinson and in Dunn o.
Schmid, that the Attorney General “is
possessed of extensive common law
powers which are inherent in his of-
fice.” In State v. Jones the Alabama
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court affirmed “that the attorney gen-
eral’s powers are as broad as the com-
mon law unless restricted or modified
by statute.”

The legislature’s right to modify
common law powers is not absolute, at
least in those jurisdictions where the
Attorney General is a constitutional of-
ficer. As Kentucky's Court of Appeals
said in Johnson v. Commonwealth ex
rel. Meredith:

.« . The office may not be stripped of all
duties and rights so as to leave it an empty
shell, for obviously, as the legislature can-
not abolish the office entirely, it cannot do
so indirectly by depriving the incumbent of
all his substantial prerogatives or by prac-
tically preventing him from discharging the
substantial things appertaining to the office.

In those states where the Attorney
General’s common law power is recog-
nized, the court may reject a particular
power as not belonging to the office
at common law. Thus, the Nevada
court held in State ex rel. Fowler v.
Moore that, although the Attorney
General had full common law powers,
these did not include the power to set
aside a divorce decree.

1.34  Specific Common Law Powers

The following pages classify topi-
cally cases concerning the Attorney
General’s comnion law powers. Obvi-
ously, any such classification involves
arbitrary decisions, both in the sub-
jects selected and assignment of cases.
No attempt has been made to include
every case relating to the Attorney Gen-
eral's common law power. Some cases,
on the other hand, are discussed under
more than one heading. Approximate-
ly one hundred cases are discussed in
this chapter.

Institution of Civil Suits

Courts have held that the Attorney
General has broad power to act to
protect the public interest. Howard v.
Cook, an ldaho case, held that:

It is virtually conceded that the attorney
general is empowered to institute civil

actions for and on behalf of the state for
the protection of the state’s rights and in-
terests, &3 was apparently the universal rule
at common laws that is, at common law, the
attorney general had the right to institute
eivil suits on his own initiative and at his
own diseretion for such purpose,

California’s court upheld the Attorney
General's action to purge fraudulent
voter registration lists on  similar
grounds in Pierce v. Superior Court in
and for Los Angeles County:

The right of the state to proceed by an ae-
tion in equity . . . to purge [voting registers)
. mav not seriously be questioned, . . . If,
as we hold, the state may maintain such an
action, the right of the Attorney General to
institute it may nol be attacked, The At
torney General, as the chicf law officer of
the state, has broad powers derived from
the common law, and in the absence of any
legislative restriction, has the power to file
any civil action or proceeding divectly in-
volving the rights and interests of the state,
or which he deems necessary for the en-
forcement of the laws of the state, the
preservation of order, and the protection of
public rights and interests.

Many actions by the Attorney Gen-

eral have been upheld on the basis of
his common law duty to protect the
public. In an 1887 Illinois case, Hunt .
Chicago Horse & Dummy Railway
Co., the court allowed the Attorney
General to restrain the defendent from
constructing a railroad without under-
taking certain procedures. The court
quoted the lower court reference to:
. + . the prineiples of the common law,
which make the attorney general the proper
representative of the people of the state in
all courts of justice, and charge him with
the official duty of interposing for the
protection and preservation of the rights
of the public, whenever those rights are
invaded and there is no other adequate or
available means of redress.

The Michigan court, in Mundy v. Mc-
Donald, said that “a broad discretion is
vested in this officer in determining
what matters may, or may not be, of
interest to the people generally.”

In a Texas case, State v. Goodnight,

X
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the Attorney General petitioned for an
injunction to restrain feneing in of
public lands. The Texas Supreme
Court held that these enclosures in-
jured the public as an aggregate body,
and, therefore, it was the Attorney
General's duty to proceed to remove
them. The decision did not specifically
mention common law powers; how-
ever, this apparently was the authority
involved, as no statutory or constitu-
tional provisions were cited.

Arizona is one of the few jurisdice-

tions to deny the Attorney General
such authority, saying in Arizona State
Land Department v, McFate that:
« o« the initiution of litigation by the attorney
general in furtherance of interests of the
public  generully, as  distinguished from
policies or practces of a particular depart-
m:i‘nt is not a concomitant function of this
role,

As a law journal article pointed out:
the attorney general in Arizona is thus
greatly restrieted in his ability to institute
actions which he may deem to be in the
public interest. . . . The decision to oppose
the official determination of a state agency
would, then, rest only in the Governor

Challenging the Constitutionality
of Legislative or Administrative
Actions

The Attorney General’s standing to
attack the constitutionality of state leg-
islation has been recognized as a com-
mon law power. In Wilentz v. Hen-
drickson and Van Riper v. Jenkins, the
New Jersey court allowed the Attorney
General to intervene in private suits
challenging the constitutionality of leg-
islation. A recent Utah case, Hansen o.
Barlow, said that the Attorney General
had the duty as well as the power to
question legislation. A study of the
Attorney General's standing before the
Supreme Court to attack legislation

31. Note, State Officers—Atlorney General's Right to
Institute Action Against @ State Ageney, 2 ARIZ.
L. REV, 293 (1060).

which  he thought unconstitutional
pointed out that:

.+« the basie constitutional prineiple that
the judiciary is to serve as a check on the
legislature would be avoided unless the
attorney  general is granted  standing  to
present the constitutional question concern-
ing legislation which seriously jeopardizes
the interests of the government as a whole, "

Courts have also recognized the

Attorney General's standing to chal-
lenge action by administrative agencies
which he considers injurious to the
public interest. In State v, Stute Board
of Lqualization, the Nebraska court
upheld the Attorney General’s common
law authority to petition for a writ of
error from a decision of the State
Board of Equalization. The board had
reduced tax assessments. The court
said:
In equity, as in the law court, the attorney
general has the right, in cases where the
property of the sovereign or the interest of
the public are directly concerned, to insti-
tuie suit, by what may be called civil infor-
mation, for their protection. The state is not
left without redress in its own courts be-
cause no private citizen chooses te encount-
or the difficulty of defending it, but has
appointed this high publie officer, on whom
it s east the responsibility and to whom,
therefore, it has given the right of appearing
in its behalf and invoking the judgment of
the courts on such questions of public
moment , . .

Intervention in Rate Cases

New Jersey’s court upheld the At-
torney General’s power to intervene in
a public utility rate case, saying in Peti-
tion of Public Services Coordinated
Transport that

The Attorney General has traditionally
been recognized as the defender of the
public interest. This power is an attribute
of his office, bestowed by the common
law, which has not been taken away by
legislative enactment,

3, Attorney General's Standing Before the Supreme
Court 1o Attuck the Constitutionality of Legislation,
26 U, CHI. L. REV. 831 (1959).
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The Missouri court reached a similar
conclusion in State v. Missouri Public
Service Conunission, upholding the At-
torney General’s authority to appear as
alitigant before the Publie Service Gom-
mission. Another Missouri case, State
ex rel. McKittrick v. Missouri Public
Service Commission, limited this au-
thority by holding that the Attorney
General is not entitled to appear as rep-
resentative of the public in a rate hear-
ing affecting only one city.

The Attorney General’s role in rate
cases was examined by the Montana
court in State ex rel. Olsen v, Public
Service Commission, It held that “the
action taken by the attorney general
questioning the  reasonableness and
lawfulness of the [telephone] rates is a
proceeding affecting public interests
and properly maintainable by him,”
This was identified as a comnmmnon law
power: “public interest being affected,
the state is a party in interest and the
attorney general under broad powers
given him by the common law may rep-
resent the state in ‘Le litigation,” Earlier
cases had clearly established the Attor-
ney General’s authority to take action
questioning a public service commis-
sion’s decision, even though he served
as the commission’s attorney.®

Proceedings Against Public Officers

The courts of several states have
ruled on the Attorney General's power
to institute quo warranto actions to re-
cover public offices from wrongful
vecupants thereof, This is one of the
common law powers enumerated in
People v, Miner,

In State ex rel. Young v. Robinson,
the Minnesota Attorney General was
allowed to bring quo warranto pro-
ceedings against a city official who
had failed to report violations of liquor
laws. The Attorney General’s authority
was attributed to his common law pow-

33 ?fg State v, State Board of Equalization, 50 Muont.

ers and he was further allowed to sue
for a penalty, State ex rel. Glenn v,
Stein recognized the Nebraska Attor-
ney General's common law power o
bring quo  warranto  proceedings  to
oust a county treasurer For malfeasance,
California held in Lamb o, Webb that
it w within the diseretion of the Attor-
ney General whether to bring u quo
warranto proceeding in a contested elee-
tion case. Recently, the Kansas court sus-
tained in State v. City of Kansas City
the Attorney General’s  standing  to
institute quo warranto proceedings to
test the validity of a city annexation
ordinance. On the other hand, a 1944
Kentucky decision, Commonteealth ex
rel. Attorney General v, Howard, held
that the Attorney General did not retain
power to bring quo warranto proceed-
ings.

The Attorney General may  also

proceed through mandamus or injunc-
tion against public officers. A Massa-
chusetts case, Atlorney General v,
Trustees of Boston Elevated Railroad,
held that:
The Attorney General represents the publie
interest, and as an incident to his office he
has the power to proceed against public
officers to require them to perferm the du-
ties that they owe to the public in general,
to have set aside such action as shall e
determined to be in excess of their authori-
ty, and to have them compelled to execute
their authority in accordance with law,

A Texas court restated the common
law power of the Attorney General to
bring mandamus proceedings in a case
denying that right to a private citizen,
In Yett v. Cook the court denied to the
private litigant the right to file & man-
damus to require city officers to call an
election for councilmen, saying that:
.. under the aneient and modern rules of
the common law, the state has the power
and duty to supervise the conduct of munic-
ipalities. . . . Since the state can bring a
mandamus suit similar in purpose to the
one before us, it is elementary that the At
torney General has the power to institute
such action.

!
;
|
j
!




o~

46 1. The Office of Attorney General

T'he Mississippi court said in State
ex rel. Pallerson v. Warren that the At-
torney General was the proper officer
to sue county officials for diserepancies
in their financial records, as part of his
common law dutics. A Noww York court
had held in an 1872 case, People v.
Tweed, that the Attorney General had
common law authority to seek to re-
eover money that city officers had
raised unlawfully and bhad converted to
their own nse.

A 1970 Towa case, Turner v. Iowa
State Highway Commission, upheld
the Attorney General’s action in en-
joining state officers from taking cer-
tain action which, in his opinion, was
unconstitutional. The court cited stat-
utes specifying the Attorney General’s
duties and said that;

These statules clearly negate the soph-

istry of these who suggest that the Attorney
General was powerless to act in this case or
that it was incumbent upon him to stand
idly by and wateh publie officials violate
what he believed to be the laws he swore
to uphold and enforce. Our society could
not long alford or tolerate the helplessness
of its chief law officer in such situations.
A 1963 Massachusetts decision, Jacob-
sen v, Parks and Recreation Commis-
sion of Boston, said that the Attorney
General was the proper officer to en-
join the commission from selling certaim
public lands.

Revocation of Corporate Charters

The common law also gives the At-
torney General the power to bring quo
warranto proceedings against corpora-
tions and other associations which hold
state charters or franchises to challenge
their right to operate, An information
in the nature of quo warranto may also
be filed by the Attorney General to test
the claim to office of an officer of a
corporation organized for private gain,
since the corporation is exercising a
public franchise, and the title to its
offices is a matter of public concern.
The Attorney General may not, how-
ever, seek a remedy for the redress of

mere private grievances, unaccompa-
nied by an injury to the public.3
A Florida case, State ex rel. Landis

v. S. H. Kress & Co., is frequently

cited. The 1930’s witnessed rapid
growth by large chain-stores, one of
which obtained a license to operate in
Florida. Protests were received by the
Attorney General from small stores and,
as a result, he filed a writ of quo war-
ranto to revoke the company’s license.
The court upheld the Attorney Gen-
eral’s authority to file the writ, but
held that the question of the r.-uial
desirability of certain types of business
was one for the legislature to de-
termine, not the courts.

A Massachusetts case, A#torney
General v. Sullivan, held that the At-
torney General could institute quo
warranto proceedings without consent
of the court, whereas a district attorney
might need such consent.

Some state courts have rejected the
Attorney General’s common law power
to bring quo warranto actions. In
State ex rel. Bingham v. Home Brewing
Co., a quo warranto action was brought
to revoke the charter of the defendant
company. The Indiana Supreme Court
decided that, even though the common
law was adopted by statute, the stat-
utes had since vested quo warranto
powers in the local prosecutor and only
he could file such ¢ proceeding. A
Washington case, Stats ex rel. Winston
v. Seattle Gas & Electric Co., is similar
in its significant features. The Attorney
General tried, on his own motion, to
enjoin the acts of the defendant as a
public utility, through a quo warranto
vroceeding. He was denied the right
tv do this on the theory that this power
was vested by statute in the local
prusecutor and thercby removed from
wie Attorneéy Generai. The Oklahoma
Court, in State ex rel. Haskell v.
Huston, refused to allow the Attorney
General to act on his own motion to

3. Brooks v. State, 3 Boyce (Del.) 1, 79 Atl, 70.

}
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vacate a corporate charter, because
such power had been given to local
prosecutors.

Enforcement of Antitrust T aws

In the Missouri case State ex rel.
Barrett v, Boeckeler Lumber Company,
the question of the Attorney General’s
power to serve as the enforeing officer
for the state’s antitrust laws came be-
fore the court. The statute placing re-
sponsibility for enforcing the anti-
trust laws with the Attorney General
was challenged on the ground that the
Attorney General was not the officer to
enforce such a statute, since it was not
a part of his authority at common law.
In responding to this, the court said:
. « . The Attorney General of this state is
therefore invested with all the powers and
duties pertaining to his office at common
law . .. If the power and duty which the
anti-trust statute purports to confer on the
Attorney General are not identical with
powers and duties which he already pos-
sesses at common law, they are at least of
the same general character, and therefore
fall within the scope of the services which
‘may be prescribed by law.’

Prevention of Air and Water Pollution

One of the common law powers
enumerated in People v. Miner is the
power tn prevent or abate public nui-
sances. Five years before the Miner
case, the New York Supreme Court had
recognized the authority of the Attor-
ney General to bring an action to enjoin
a public nuisance in the case People ‘.
Vanderbilt. The court did not specify
the source of this authority, but it
might be assumed that it was the com-
mon law.

The common law power to enjoin
nuisances in the form of air or water
pollution has been invoked for almost
a century. In an 1884 case, People v.
Gold Run Ditch and Mining Co., the
California court upheld the Attorney
General’s authority to abate a public
nuisance. A mining company was dis-
charging debris into a stream which
then polluted and impaired navigation

on a river. The court held that the At
torney General was the proper party to
bring an action to abate this nuisance.
A few years later, in People v, Truckee
Lumber Company, the court recognized
the Attorney General's authority to en-
join a lumber company from dumping
waste and refuse in a river. The court
observed that at common law the
Crown had the duty to protect the pub-
lic from nuisances and that pollution
was such a nuisance, These cases os-
tablish the Attorney General’s power to
sue to stop pollution, without statutory
authorization.

In State v. Excelsior Powder Manu-
facturing Corporation, the Missouri
court recognized the power of the At-
torney General to act for the public in
abating a nuisance created by a POW-
der manufacturing concern. The Maine
Attorney General's common law power
to abate a nuisance consisting of offen-
sive odors coming from a fish process-
ing concern was recognized in Withee
v. Lane and Libby Fisheries Company.
A Pemnsylvania case, Commonwealth
ex rel. Shumaker v. New York & Penn-
sylvania Co., held that the district at-
torney could not appoint counsel to
handle a river pollution case, since this
was a matter exclusively within the
common law power of the Attorney
General. Idaho’s court, in Howard v.
Cook, held that the Attorney General
had authority to sue to protect water
rights of the state, on his nwn initiative.

Abatement of Offenses Against
Morality

The Montana .ourt in State ex rel,
Ford v. Young recognized the common
law power of an Attorney General to
abate a nuisance in the form of a bawdy
house, even though statutory power for
abatement was vested in the county
attorney. The court held that the Attor-
ney General retained his common law
powers and the statute served merely
to add additional parties who could
exercise the particular power.
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The 1909 Kentucky case, Repass v.
Commonwealth ex rel. Altorney Gen-
eral, recognized the latter’s authority to
abatle nujsances throngh common law
power, This case involved three de-
fendants against whom the Attorney
General had brought an action to en-
join gambling. The court found that:
The unlawful and criminal business con-
dueted by the defendants attract to the place
and its vicinity . . . a large number of erim-
inals, gamblers, low and dissolute characters,
sporting men, dissolute women, and disor-
derly and idle persons without lawful means
of support. The presence of these persons
in the streets of Covington has a demoral-
izing effoct on the good order and moral
wellare ol the community, constituting «
public nuisance, and an ever-present menace
to the morality and well-heing of the coni-
munity, The nuisance has continued in the
place for many years despite the processes
of the criminal court,

The Attorney General's authority to
initinte such proceedings had been
challenged on the ground that he did
not have standing to move against
public nuisances, but the court upheld
his common law power so to do. The
case has been cited by other jurisdic-
tions; the Arkansas court held similarly
in State ex rel. Williams v. Karston.

In a Wost Virginia case, State wv.
Erlich, the defendant was a gambler,
who claimed that the district attorney’s
action to enjoin his activities was im-
proper, because such action would
properly be part of the Attorney Gen-
eral’s common law powers. The court
dismissed the injunction on the ground
that no injury had been caused.

Enforcement of Charitabie Trusts

In the first case to discuss the At-
torney General's common law power,
Parker v. May, the Massachusetts court
held that he had common law authority
to file an information to establish and
effectuate a charitable donation. In so
doing, the court said:

The power to institute and prosecute a suit
of this nature, in order to establish and

carry into effect an important branch of the
public interest, is understood to be a com-
mon-law power, incident to the office of
attorney-general or public prosecutor for
the government,

People v. Miner, the 1868 New York
case, pointed out that the statutes con-
ferred no power to enforce charitable
trusts on the Attorney General, but it
surely was not the legislature’s intention
to place such trusts beyond the law, so
the Attorney General must retain com-
mon law power to proceed against
them.

In the Hlinois case, Newberry v.

Blanchford, the power of the Attorney
General to interpose to prevent mis-
appropriation of a fund held in trust
for charity was recognized. The court
said:
It must be admitted that there is no statute
imposing upon the attorney general the duty
of instituting or becoming & party to any
legal proceedings for the protection or pres-
ervation of funds held in trust for a public
charity., Whence, then, arises such duty?
Manifestly from the principles of the com-
mon law, which make the attorney the prop-
er representative of the people of the state
in all courts of justice, and charge him with
the official duty of interposing for the pro-
tectien and piroservation of the rights of the
public whenever those rights are invaded,
and there is no other adequate or available
means of redress.

The common law power of the At-
torney General to protect charitable
trusts was recognized by the Oregon
court in Wemme o. First Church of
Chzrist, Scientist. The court said that
the Attorney General was responsible
for protecting the public interest in
such trusts, although he could not ac-
cept a separate fee for such action. A
Wyoming case, Town of Cody v. Buf-
falo Bill Memorial Association, recog-
nized that the Attorney General was an
indispensable party in a proceeding to
terminate a charitable trust. This is
significant since no Wyoming case has
explicitly held that the Attorney Gen-
eral possesses any common law powers;
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but this requirement for participation
seems to imply such powers.
A 1961 Washington case, State o

Taylor, involved an action by the At

torney General for an accounting of a
charitable trust in the absence of alle-
gations of mismanagement. The court
held that, since at common law u court
of equity could compel an accounting
by the trustees of a private trust, the
Attorney General could compel an ac-
counting as representative of the bene-
ficiaries of a charitable trust. The court,
however, dismissed his demand for in-
formation to which the beneficiaries of
a private trust ‘would not have been
entitled.
Intervention in Will Contests

In State v. Rector, the Kansas court
held that the Attorney General had the
common law power and duty, as well
as statutory authority, to intervene in
an action contesting the existence of a
valid will. The property would escheat
to the state if the decedent died intes-
tate. The Kentucky court, however,
held in Commonwealth ex rel, Fergu-
son v. Gardner that the Attorney Gen-
eral had neither statutory nor common
law authority to intervene in will con-
tests in which a charitable trust might
be involved.

Representation of State Agencies

At common law the Attorney Gen-
eral had the exclusive power and duty
to render legal counsel to the govern-
ment. Following this common law prac-
tice several courts have held that
agencies of state government may not
hire private counsel, but must rely on
the Attorney General’s office.

The question arose in Illinois when
the state insurance superintendent, with
appropriations provided for legal serv-
ices, employed an attorney. The At-
torney General challenged such era-
ployment on the ground that he was
the legal representative for the state
and the person charged with rendering
such services. The state Supreme Court

««

in Fergus v. Russel declared that the
appropriation  to the superintendent
was invalid, saying that:

By our Constitution we created this office
by the common-law designation of Attorney
General and thus impressed it with all its
common-law powers and duties. As the of-
fice of Attorney General is the only office
at common law which is thus created by our
Constitution the Attorney General is the
chief law officer of the state, and the only
officer empowered to represent the people
in any suit or proceeding in which the state
is the real party in interest, except where the
Constitution or a constitutional statute may
provide otherwise. With this exception, only
he is the sole official adviser of the execu-
tive officers, and of all boards, commissions,
and departments of the state government,
and it is his duty to conduct the law business
of the state, both in and out of the courts,

This position was reiterated recent-
ly in Hlinois in Department of Mental
Health v. Coty.

In Oregon, when the corporation
commissioner hired an attorney to
assist him, the State Treasurer refused
to pay counsel’s salary on the ground
that the hiring was unauthorized. The
court, in Gibson v, Kay, stated that the
Attorney General and the district at-
torneys share those duties which at
common law were exclusively the At-

torney General’s, including the power

of providing counsel for state agencies.
The court said:

So far as the appoitment involved counsel
and legal advice to the commissioner, it may
be said that, if that officer was not well
enough versed in the law governing his
position to perform its requirements, he can-
ot expect the state to incur the expense of
educating him thereto further than may be
implied from the functions of its regular
law officers. If he desires independent
legal advice, he may, at his own cost, secure
it. He cannot supersede the regular law offi-
cers of the state.

In Darling Apartment Co. v. Spring-
er, the Delaware court sought to de-
termine whether a statute granting the
State Liquor Commission the right to
... engage the services of experts and
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of persons engaged in the practice of
a profession” allowed the Commission
to appoint its own counsel, The court
said it did not, ruling that the language
of the act must be read with reference
to the office of Attorney General as it
existed at common law,

In the absence of express legislative restric-
tion, the Attorney General, as the chiel law
officer of the State, may exercise all of the
powers and authority incident to the office
at common law, it is manifest that there is
nothing in the Act as a whole, nor in the
particular language relied on, which, either
expressly or by any reasonable intendment,
inclicates the legisative purpose to impower
the Commission to appoint its own law offi-
cer to represent the State in judicial pro-
ceedings. The right of a mere administrative
agency of the State to appoint its own law
officer to conduct litigation in supersession
of the Attorney General, and to charge the
public with the incidental expense, must
rest on a plain and unambiguous grant of
aunthority. It necessarily follows that the
Attorney General has the power, and it ig
his duty, to represent the Commission in all
judicial proceedings.

This is, however, one area in which
the common law duties have been sub-
stantially changed in many states. Stat-
utes of many states have been utilized
to allow agencies to retain counsel and

have been upheld by courts. For in-_

stance, Board of Public Utilities Com-
missioners v. Lehigh Valley Railway
Co. concerned the New Jersey Board
of Public Utilities Commissioners’ ap-
pointment of an attorney, who sued a
railroad company at the Board’s re-
quest. Upon protest by the Attorney
General, the New Jersey court pointed
to the statute allowing the Board to
appoint its own counsel, noting:

The important question is that of control of
the litigation, whether by the board and its
counsel as state agents, or by the Attorney
General as the usual aceredited legal adviser
of the state itself. On this branch of the case
we conclude that the powers and privileges
of the Attorney General as they existed at
common law, and particularly as conferred
by statute, are subject to change and modi-

fication by legislative enactment; and that
in the matter of the board of public utilities
the Legislature has conferred upon that
board, and upon counsel appointed by it
pursuant to the statute, the power of com-
mencing and condueting litigation in which
the board in exercise of the power vested in
it, is seeking to enforce its mandates.

The court upheld the legislative modi-
fication of the Attorney General’s pow-
ers.

The Colorado court, in State Board
of Pharmacy v. Hallett, followed the
same reasoning, holding that the legis-
lature had the authority to authorize an
agency to retain counsel, even though
this was a common law power of the
Attorney General. The New Mexico
case which denied the Attorney Gener-
al any common law power, State v,
Davidson, involved employment of
counsel by a state agency; the court re-
jected the Attorney General’s claim
that only he could represent agencies.
The Kentucky court also upheld the leg-
islature’s right to assign the Attorney
General's common law powers to
agency counsel in Johnson v. Common-
wealth ex rel. Meredith. In Padgett v.
Williams, the Idaho Supreme Court up-
held payment of an attorney for the
Board of Highway Directors. The
court found that the statutes gave the
Highway Department control over its
employees, and that its statutory duties
implied the need for counsel. By im-
plication, the department was entitled
to employ counsel.

A different issue arose in the Mon-
tana case of State ex rel. Pew v. Porter.
The legislature had established a com-
mission to investigate the financial
policies of the state. The commission
hired an attorney to conduct investiga-
tions, but the state auditor refused to
pay him on the ground he was per-
forming duties required of the Attorney

seneral. The court compelled the audi-
tor to pay, saying that the attorney’s
duties were investigative and not part
of the Attorney General's duties:
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The duties of the attorney general are de-
fined by the Constitution, by the statutes,
and by the comrmon law in so far as it is in
force in this state, but nowhere, either by
express declaration or by fair intencdment,
is the attorney general required to perform
services of the character indicated. The
duties defined by the Constitution attach
themselves to the attorney general only by
virtue of his membership on particular
hoards.

A 1970 Montana case, Woodahl v.
State Highway Commission, upheld
the highway commission’s action in
hiring attorneys of ite own and refusing
to employ counsel designated by the
Attorney General. The court said that
“however broad the power of the at-
torney general, it is not exclusive,” but
depends on whether the legislature has
authorized others to have counsel; the
court found that the commission had
such authority, although it was not
specifically empowered to hire counsel.

Relationship to Local Prosecutors

While the office of Attorney Gen-
eral existed at common law, the office
of local prosecutor did not. As the
Kansas Supreme Court said in State v.
Finch:

The office of prosecuting attorney has been
carved out of that of attorney-general and
virtually made an independent office. In the
exercise of his commaon-law powers the at-
torney-general undoubtedly may advise the
prosecuting attorney as he does other offi-
cers, since he is regarded as the chief law
officer of the state; but in practically all
jurisdictions, either the constitution or laws
of the state make the two offices separate
and distinct, and vest in the prosecuting at-
torney certain powers, and impose upon
him certain duties, which can be neither
increased nor decreased by the attorney-
general. The sense in which the local officer
is subordinate to the general one seems to
be that they are engaged in the same branch
or department of the public business, which
of course makes the relation theoretical
rather than practical. . , . Where the attor-
ney-general 1s empowered, either generally
or specially, to conduct a criminal prosecu-
tion, he may do any act which the prose-
cuting a‘torney might do in the premises;

-

that is, he can do each and every thing es-
sential to prosecute in accordance with the
law of the land, and this includes appearing
in proceedings before the grand jury.

There is a considerable body of
ase law defining the Attorney Gen-
eral’s powers in prosccutions in those
jurisdictions which have created an
office of local prosecator or district
attorney.  Chapter 2 of this Report
describes the office of local prosecutor
in the different jurisdictions; the differ-
ent bases for this office, and the dif-
ferences in its relationship to the office
of Attorney General, obviously affect
courts’ rulings as to its powers. Larl I1.
DeLong reached the following conclu-
siuns in his study of the powers of
Attorneys General in criminal prosecu-
tions:

(1) 1t is difficult to determine with cer-
tainty what were the powers of the attorney
general at common law but it scems proba-
ble that they included the power to conduct
any criminal prosecution propesly instituted
by information, indictment, or otherwise as
preseribed by law,

(2) The language of constitutional pro-
visions seems to have had little bearing on
the decisions ol the courts upon the com-
mon law powers of the attorney general,

(3) There is wide disagrecment among
the courts as to the extent of the common
law powers now possessed by the attorney
general. In many states it is held that he has
none. In others he has all common law pow-
ers except  such as have been granted by
statute to the prosecuting attorneys, In a few
it is held that under the common law, with-
out any reference to statutory or criminal
provisions, the attorney gencral has full
power to prosecute any criminal proceed-
ing. . ..

(4) Only in Illinois is there any indication
that the legislature cannot deprive the at-
torney general of common law powers.

(5) There is no indication that the exist-
ence of this power in any state has led to
any substantial participation by the attorney
gcne{al in the process of criminal prosecu-
tion,®

T —

33. Del.ong, supra note 4 at 371, 372,
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Some courls have said that legisla-
tive delegation of a power to a local
prosecator deprives the Attorney Gen-
eral of that power. A Washington case,
State ex rel. Attorney General v. Seal-
tle Gas & Eleetric Co., for example,
held that the Attorney General could
=t file an action to enjoin a public
..o where this had been made the
Guvy of the prosecuting attorney.

iven on rehearing, the State Su-
preme Court said:

... in this class of cases the attorney general
has no common-law powers, because the
legislature has seen fit to confer the power
or duty ordinarily exercised at common
Jaw by the attorney general upon the prose-
cuting attorney of the county where the
wrong is alleged to have been committed.™
Oklahoma reached a similar conclusion
in State v. Huston and Indiana in State
ex rel. Bingham v, Home Brewing Co.

The West Virginia case of State v.
Ehrlick discussed in detail the relation-
ship of the two offices and said that the
Attorney General “has neither power of
removal nor control over [the pros-
ccutor] within his own province, so
far as it is defined by statute.” The
court argued that “there would be no
individual responsibility if the powers
of the attorney general and prosecuting
attorney were co-extensive and con-
current, . . . Concurrence would pro-
duce interference, conflict and friction
in many instances, delaying the dis-
position of business to the detriment of
the state.”

Mississippi, in Kennington-Soenger
Theatres Inc. v. State, noted that, when
the framers of the constitution of Mis-
sissippi created the office of district
attorney, it was manifestly not their
intention “that such powers should be
conferred by the legislature upon this
officer as would enable him to usurp
the common-law duties and functions
of the Attorney Gencral.” The court
noted that the distriet attorney’s func-

36. 28 Wash. 511, 70 Pac. L1 {1902).

tions were confined to one locality,
while the Attorney General’'s were
statewide. The New Mexico Conrt,
which has denied the Attorney Gen-
eral common law power, has said in
the recent case of State v. Reese that:

There is nothing in our laws making the at-
torney genera} the superior of the district
attorneys. To the contrary, the two offices
are separate and, except as the legislature
had directed joint authority as it has done in
a limited number of situations, there is no
duplication of duties.

Other courts have taken a contrary
position and said that the Attorney
General retains common law powers,
even if the legislature has assigned
them to another officer. The Montana
court, in State ex rel. Ford v. Young,
upheld the Attorney General’s authori-
ty to enjoin a nuisance, although the
statutes gave the county attorney such
power. The court said that the At-
torney General’s power came from
common law, and the only change
made by statuw. was to add additional
parties.

A 1900 New York case, People v.
Kramer, held that:

The district attorney had no common-law
powers. . . . His office is derived from that
of the attorney general, and at its inception
he was designated as his assistant. . . The
district attorney, by statute and by a long-
continued practice, has succeeded to some
of the powers of the attorney general with-
in the respective counties, but he has not
supplanted him.

The Texas court, which has not
consistently upheld the Attorney Gen-
eral’s common law powers, offered an
unusual rationale for holding that he
retains some power in local prosecu-
tions. The court asked in Brady v.
Brooks:

. Is it reasonable to suppose that it was
the purpose to intrust absolutely the import-
ant function of representing the state as an
attorney in all cases in which the state
should be a party to the numerous county[or
Castrict] attorneys. . . . We cannot lose sight
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of the fact that the voters, especinlly in
restricter loenlities, not infrequently  are
influenced by some improper motive, some
sympathy for the candidate or some popu-
lar caprice which leads them to put incom-
petent men into office; a result by no means
so probable in the case of an important of-
fice like that of Attorney General, in whose
election all the voters of the state have a
right to participate.
Intervention and Supersession

Some states have, by statute, given
the Attorney General authority to in-
tervene in proceedings initiated by the
local prosecutor or, in certain circum-
stances, to supersede him entirely. A
few cases have upheld the Attorney
General’s right to intervene or super-
sede as a common law power.

A series of Pennsylvania cases ex-
amined at length the Attorney General’s
relationship to local prosecutors and
upheld his power to supersede. These
cases have been cited by many other
jurisdictions, and have been the sub-
ject of considerable scholarly atten-
tion.¥ This summary is derived pri-
marily from remarks by former Attor-
ney General William C. Semnett of
Pennsylvania to the Febiuary 5, 1970,
meeting of the Committee on the Of-
fice of Attorney General®

Tra office of district attorney was
created by statute in Pennsylvania in
1850. Commonwealth v. Lehman held
in 1932 that, despite the statute, the
Attorney General retained supervisory
powers over district attorneys. In the
1936 case of Commonwealth ex rel.
Minerd v. Margiotti the court upheld

-

37. See: Note, Appointed Altorney General's Powers lo
Supersede an Elected District Attorney, 33 TEMP,
L. Q. 78 (1939); Attorney General versus District
Attorney, 99 U, PA. L. REV. 826 (1951); Note,
Common Law Power of State Attorney General to
Supersede Local Prosecutors, 60 YALE L. J. 559
(1951); Common Law Right of Attorney General to
Supersede District Attorney, 85 U, PA. L. REV, 538
(1937); Note, Power of the Attorney General to
(Supcr)sede a District Attorney, 24 TEMP, L. Q. 445

1951).

38. National Associntion of Attorneys General Commit-
tee on the Office of Attorncy General, REMARKS
TO COMMITTEE MEETING FEBRUARY 5,
1970, 6 (1970).

40. Dauphin County Grand Jury Investigation (No. 1)

the earlier decision. Two state police-
men had been charged with murder;
the judge determined that the distriot
attorney might be implicated, and re-
quested the Attorney General to ap-
point counsel for the case. The statute
authorizing such a request authorized
the Attorney General to retain a special
attorney upon request of the judge;
such attorney then “shall supersede the
district attorney . . . and shall investi-
gate, prepare, and bring to trial the
case or cases to which he may be as-
signed.”™™  The Attorney General ap-
pointed himself special attorney, ap-
peared before the grand jury, and pro-
ceeded to prosecute the case.

The defendants appealed on the
ground that the Attorney General hacd
no legal authority to supersede the dis-
trict attorney. The court held that:

We conclude from the review of decided
cases and historical and other authoritics
that the attorney general of Pennsylvania
is clothed with the powers and attributes
which enveloped attorneys general at com-
mon law, including the right to investigate
criminal acts, to irstitute proceedings in
the several counties of the Commonywealth,
to sign indictments, to appear before the
grand jury and submit testimony, to appear
in court and to try criminal cases on the
Commonwealth’s behalf, and, in any and all
of these activities to supersede and set aside
the district attorney when in the attorney
general's judgment snch action may be
necessary,

The Pennsylvania Supreme Court
held in 1938 that the Attorney Gen-
eral could supersede a district attorney
in a case involving alleged irregulari-
ties in his office, in Dauphin County
Grand Jury Investigation. In a separate
proceeding the same year," the court
held that the Attorney General did not
abuse his discretion by such superses-

39. Act of April 9, 1929 Pub, L. No. 177; Art. IX, § 907,
71 P.S. § 297,

332 Pa. 342, 2 Atl. 2d 783 (1938); Dauphin County
Grand Jury Procecdings (No. 3), 332 Fa, 358, 2 Atl,
2d 809 (1938).
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sion. The same year, the legislature en-
acted a law giving the Attorney Gen-
eral “absolute discretion” to supersede.
In re Shelley held that the court could
still review such actions for abuse,
despite the statute, The statute was re-
pealed the following year; the ques-
tion then remained as to whether such
action revoked the common law pow-
er, as well as that conferred by statute.

In the 1950 case, Appeal of Margi-
olti, the court held that the Minerd
case was still controlling and that the
Attorney General could supersede on
the basis of his common law powers.
The court held, however, that this
was not an absolute right, but was a
discretionary power dependent upon
the circumstances in each case. Acts of
supersession could be reviewed to de-
termine if they had been exercised ar-
bitrarily or unreasonably. A later case,
Commonwealth v. Fudeman, held that
it was the Attorney General’s duty to
supersede “if he believes the govern-
ment is to be hindered in the lawful
conduct of its affairs to the detriment
of the security, peace and good order
of the state.”

Appearance Before a Grand Jury

There has been extensive litigation
concerning  the Attorney  General’s
power to appear before a grand jury.
A series of New York cases show how
one state’s courts have ruled on both
sides of this cuestion.

In People v. Tru-Sport Publishing
Co., a New York Cowrt upheld the At-
torney General’s common law power to
appear before a grand jury, although
this power was assigned by statute to
the district attorney. The court said
that:

[T]he Attorney General at common law
could appear . . . in any matter or proceed-
ing, civil or criminal, wherein the sovereign
was interested. Thus he could and did attend
the sittings of the grand jury and assist in
the presentment of criminal charges. . . .

[These powers are retained by the Attorney
General and still exist except where] .. . ex-

pressly abrogated by statutory enactment
or by a reasonable intendment so to do
necessarily implied from such enactment. . , .
No express shearing away of any of his
ancient powers can be found.

This 1936 holding was consistent
with earlier rulings of New York courts.
People v, Kramer, for example, had up-
held the right of the Attorney General
or his deputy to appear before the
grand jury or to attend its sessions.
However, in 1941 the Queens County
Court ruled that a 1925 constitutional
amendment eliminated common law
powers of the Attorney General by es-
tablishing a system of state depart-
ments, including a law department.
This case, People v. Dorsey, held that
the Attorney General had no common
law power to appear before a grand
jury and present evidence since this
power was vested by statute in the
local prosecutor. In 1944, the Court of
General Sessions of New York County
reached the same conclusion in People
v. Hopkins. In 1954, the Supreme Court
of King’s County reiterated this rule,
but found statutory authority for the
Attorney General to appear before a
grand jury.!!

One summary of case law con-
cludes that:

Since a grand jury investigation is deemed
to be part of a eriminal proceeding as much
as an actual trial, . . . the Attorney General
has power to supersede the district attorney
in a grand jury investigation when his rea-
son for so doing is well founded ?

North Dakota, in State ex rel. Miller v.
District Court recognized the Attorney
General’s power to go before the grand
jury at any time and presest any matter,
irrespective of statutes vesting such
authority in another officer. The Massa-
chusetts court reached a similar con-
clusion in Commonwealth v. Kozlow-

Al. Speigel v, Gounty Court of King's County, 129
N.Y.S. 2d 109 (1954).

42, Note, Attorney General's Exercise of Discretion to
Supersede Local District Attorney in Grand Jury
Investigations Held Reasonable, 37 VA. L. REV.,
131 (1951).

1.3 Common Law Powers )

sky. Pennsylvania upheld the Attorney
General's power to appear before the
grand jury in Commonwealth ex rel.
Minerd v. Margiotti, discussed in the
preceding section. Iowa, on the other
hand, ruled in Cosson v. Bradshaw that
the Attorney General lacked power
under common law to appear before a
grand jury, although he was found to
have such power by statute.

Subpoena and Investigative Powers
! g

No cases have been identified which

hold subpoena power to be a common
law power; rather, at least one court
holds to the contrary. The Pennsylvania
court, in Commonwealth ex rel. Mar-
giotti, held that: “Neither an Attorney
General, nor a district attorney who he
supersedes, has any common law power
of subpoena. . . . The power of a sub-
poena, except by a court, is purely
statutory.” As one comraent points out,
however:
The Attorney General may still obtain any
necessary information by presenting the
matter to a grand jury, thus acquiring the
necessary subpoena power [citing cases],
... In grand jury proceedings proper safe-
guards are imposed for the protection of
the accused . . . the investigation by the At-
torney General, on the other hand, is not
surrounded by the same safeguards.®

The New Hampshire case Wyman
v. Danais recognized the common law
power of the Attorney General to com-
pel, through mandamus, a county at-
torney to turn over to him files of an
investigation relating to a prosecution
which the Attorney General had taken
over. The court noted that the narrow
issue was the Attorney General’s power
to compel the county attorney to turn
over these papers, but that the broader
issue was the respective duties of an
Attorney General and the county at-
torney in criminal prosecutions, The
court stated that the Attorney General

3. Note, Subpoena Power—No Statutory Authority to

Compel Witnesses fo Testify at Investigation, 100
U, PA. L. REV, 567 (1952).

9

is the chief law officer of the state,
with power to direct and supervise the
county attorney when he deemed it in
the public interest to do so, and was
entitled to these papers. The court
said that the common law supported
this conclusion.

Control of Litigation

The courts have recognized the At
torney General's authority to  dispose
of litigation instituted by him or, in
some cases, by another officer, In Peo-
ple ex rel. Stead v. Spring Lake Drain-
age and Levee District, the linois At-
torney General had moved to dismiss
a local prosecutor’s action to enjoin a
company from building embankments,
The court ruled that the Attorney CGen-
eral, as the state’s chief law officer, had
common law power to dispose of a
case in whatever mamnner he thought
would best serve the state’s interest,

In State ex rel. Carmichael v. Jones,
the Attorney General of Alabamu's
power to enter into a good faith settle-
ment was upheld, dospite a constitu-
tional provision forbidding compro-
mise or release of an obligation owed
the state. The court held that:

The attorney general is a constitutional offi-
cer, the chief law officer of the state, and on
him are conferred various authorities and
duties in connection with instituting and
prosccuting, in the name of the state, suits
and other proceedings at law and in equity
for the preservation and protection of the
rights and interests of the state. . . . If section
139 were to so abridge his general authority
over lawsuits instituted by him by subjecting
his decisions in such matters to another exe-
cutive head, not necessarily learned in the
law, we think it should have said so by more
specific language. . . . The stronger current
of opinion affirms that the attorney general's
powers are as broad as the common law un-
less restricted or modified by statute,

Citing 5 Am. Jur. 240 the court
noted:

‘ordinarily the attorney general, both under
the common law and by statute, is empow-
ered to make any disposition of the state’s

3
3
i
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litigation which he deems for its best inter-
est. His power effectively to control litiga-
tion involves the power to discontinue if
and when in his opinion, this should be
done. . . . Therefore, the attorney general
has authority to direet the dismissal of pro-
ceodings instituted in behalf of the state.

In Cooley v. S. C. Tax Commission,
a South Carolina court held that the
Attorney General, as attorney for the
tax commission, had the power to
make a compromise agreement sith
the exceutor of the decedent’s estate
for payment of less than the full
amount due the state. In the absence of
any statulory sunction, this can be con-
strued as an implied recognition of
common law power,

The Michigan court, in Mundy v.
MeDonald, held that the  Attorney
General had a wide range of common
liw powers, including a broad dis-
cretion as to his official conduct, The
Attorney General supplied to a state
judge certain facts which ultimately
were used by the judge in a manner
that was alleged to constitute libel
against an individual, When this indi-
vidual sued the judge for libel, the
Attorney General wag allowed to act
as defense attorney for the judge, al-
though he had provided the informa-
tion in question,

State v. Swift concerned the Attor-

ney General of New Hampshire’s de-
fense of a state trooper who had appre-
hended a party for speeding and was
then, in turn, charged by the said
party with speeding, The Attorney
General elected not to nolle prosequi
the case against the trooper; rather, he
had the case brought to trial and repre-
sented the officer in court. The court
upheld this exercise of diseretion by
the Attorney General, stating:

Where the Attorney General has coneluded
in his discretion that exoneration of an
official by public trial rather than by
entry of nolle prosequi is in the public in-
terest there can be no reason to question
his authority to appear for the official,

A 1964 Rhode Island case, Suitor
v. Nugent, dismissed an action in tres-
pass for malicious use of process
againgt the Attorney General. The
court said;

With the office {of Attorney General] eame
the common law powers and duties thereof
to the extent that they were not abridged by
constitutional provision . . , among these
common-law powers was the control of and
participation in criminal prosecutions. . . .
It is clear then that in the instant cireum-
stances the attorney general may exervise
validly such powers as were possessed by
the occupant of that office at the time of
the adoeption of the constitution. It is clear
also that most of these powers involved in
the administration of the criminal law re-
quired an exercise of diseretion on the part
of the attorney general and therefore were
in the nature of a judicial act.

The Penngylvania courts have held
in In re Shelley that the discretionary
powers of the Attorncy CGeneral are
subject to abuse. In re Margiolti’s Ap-
peal added that any finding of an
abuse of his discretionary powers by
the Attorney General is a judgment to
be made only by a court, since the At-
torney General is a quasi-judicial offi-
cer. An [llinois court went even further,
saying in People ex rel. Elliott v. Covel-
li that the Attorney Ceneral’s discre-
tionary authority is absolute, except
for the continuous, repetitive use of
the nolle prosequi to excess. Nor can
the Attorney General be compelled
by mandamus to proceed with an
action such as quo warranto, since his
common law powers include quasi-
judicial discretion in these matters, ac-
cording to the lllinois cour? in People
v. Healy.

Entering a Nolle Prosequi

Courts in a number of states recog-
nize the Attorney General’s power to
enter a nolle prosequi. A New York
case, People v. McLeod, held in 1841
that at common law only the Attorney
General had such power. The court
said, however, that the power probably

L3 Gommon Law Powers o

had been passed on by statute to the
district attorney, as the Attorney Gen-
eral’s representative. A Rhode Island
case, Rogers v, Hill, recognized the
Attorney General’s common law au-
thority to discontinue an action at any
time before a verdict was reached.
This case was cited favorably in the
1964 Rhode lsland case of Swuitor v.
Nugent,

The Kansas court held in State o.
Finch that “At common law the attor-
ney-general . . . alone could discon-
tinue n criminal prosccution by enter-
ing a nolle prosequi therein,” and up-
held his power to do so, despite objec-
tions of the local prosecutor. The Illi-
nois court supported this view i Peo-
ple ex rel. Castle ©. Daniels, where
the Attorney General intervened in a

case at the request of the local prose-
cutor, then asked the trial court to
vacate its order denying a motion of
nolle prosequi, A Wost Virginia case,
Denham v, Robinson,  denied  the
power of the Attorney General to nolle
prosequi without consent of the court,
holding that, where the Attorney Gen-
eral excreises the prosecutor’s powers
and duties, he is bound by the sune
rules that control the prosecutor
The Attorney General's conunon  law
power to enter a nolle prosequi was
recognized by North Carolina in State
y Thompson and by Wyoming in
State ex rel. Wilson v. Young,

. See Nuote, Common Law Powers - Power to Nolle
Prosequi Criminal Proceedings, 33 N1, 1, RV,
110 (1957).
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1.41 THE ATTORNEY CENERAL: SELECTION AND TERM
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deemed competent enough to vote and
to hold office, Short terms of office
ensured popular control of government,
and direct election of officials became
the rule®  State constitutions provided
for election of numerous officials, in-
cluding the Attorney General in most
instances.

A study in the Law Library Journal®
showed development of methods of
selecting Attorneys General in nineteen
states; of these, eight provided for legis-
lative selection prior to, 1843, but none
finally retained this method. Prior to
1845, twelve states provided by consti-
tution or legislation for the appointment
of an Attorney General by the Gover-
nor, the legislature, or other authority,
Some examples of the trends in selec-
tion in the older jurisdictions are given
below:

Naorth Carolina’s 1776 Constitution provided
for appointment by the legislature; its 1868
Constitution provided for election.
Louisiana’s 1812 Constitution provided for
appointment by the Governor; its 1852 Con-
stitution provided for election.

Tennessee provided by 1831 legislation and
by 1834 Constitution that the legislature
would select the Attorney General; this
appointive power was given to the Supreme
Court by the 1870 Constitution.

Michigan's 1835 Constitution provided for
appointment by the Governor; the 1850,
Constitution provided for election,
Virginia’s 1776 Constitution provided for
selection by the legislature; its 1902 Con-
stitution provided for election.

Kentucky’s 1792 Constitution provided that
the Governor would appoint the Attorney
General, with the consent of the Senate;
the 1850 Constitution made the office
elective,

New York’s 1777 constitutional convention
appointed an Attorney General, then pro-
vided for selection by a Council of Appoint-
ment; the 1821 Constitution provided for

3, Richards, The Traditions of Government in the
States, in THE FORTY-BIGHT STATES: ‘I'TIEIR
TASKS AS POLICY MAKERS, 45 (1965).

. Lowis Morse, {istorical Quiline and Bibliography of
Attorneys General Reports and Opindons, 30 LAW
LIBRARY JOURNAL 39-245 (1937),

selection by the legislature; and the 1846
Canstitution provided for popular election.

Although the Jacksonian tradition is
still basic to state government, other
trends have manifested themselves and
of those principles no longer command
the nearly unanimous support they once
held. The late 19th Century saw the
introduction of such innovations as
civil service, open primaries, executive
budgets, and the short ballot for state
officials, Wyoming, in 1899, became
the first “new” state to provide for
appointment of the Attorney General,
thereby ending the trend toward popu-
lar election. Alaska’s 1959 Constitution
and Hawaii’s of 1960 provided for
Gubernatorial appointment, as did their
territorial conventions in 1956 and 1950.

Recommendations for an appointive
Attorney General were submitted to
New York constitutional conventions in
1867, 1894, 1914, 1938, and 1967, but
were not adopted. The New Jersey
Constitutional Convention of 1947 con-
tinued the practice of Gubernatorial
appointment, as did the Pennsylvania
Coustitution of 1%68. 'The 1961-62
Michigan Constitutional Convention
extensively debated the issue of election
versus appointment. An alliance be-
tween two of three convention factions
led to the acceptance of elective status
for the Attorney General and Secretary
of State and appointive status for the
State Treasurer, Auditor, and Highway
Commission. The Maryland Constitu-
tional Convention of 1967 also retained
elective status for the Attorney General.

Strong arguments can be advanced
for either system of selection. There is
not necessarily a correlation between the
selection process and the Attorney
General’s actual powers. For example,
the Attorney General is elected in Dela-
ware and appointed in Alaska, but in
both jurisdictions he has control over all
legal and prosecutorial functions. In
some states, the Attorney General is
independently elected, but he exercises

14 Selection and Term

little power at either the state or local
level. Thus, a “strong” department of
justice can be developed under either
system of selection, but is not guaran-
teed by either,

The Case for Appointment

Proponents of an appointive Attor-
ney General usually base their argu-
ments primarily on the need to strength-
en the executive. The commentary on
the Model State Constitution developed
by the National Municipal League says
that:

All authorities on executive organization
agree with the position embraced by the
Model State Constitution for more than 40
years that administrative power and respon-
sibility should be concentrated in a single
popularly elected chief executive, There is
growing recognition that the governor, as
the representative of all the people, should
be equipped with the constitutional status
necessary to exercise constructive leadership
as the chief lawmaker and political head of
his state.

«+ . Are the voters capable, or should they
even be asked, to pass upon the abilitics and
performances of a large number of clected
administrative officials?  Would it not be
better to give broad appointive and admin-
istrative powers to one individual, to enhance
his position of leadership—making him master
in his own house—and then hold him re-
sponsible through democratic electoral proc-
csses?

Mr. Richard S, Childs, Honorary Chair-

man of the National Municipal League,
aclds that: .

Our objection to election of attorneys gen-
eral applies to all the jobs on the tail of the
state tickets and rests on the conviction that
the attcmpt to have the people scrutinize
the candidates for these secondary and
undramatic jobs has failed completely for
100 years. The failure is called apathy . . .,
Scrutiny by the people cannot be ordained
or cajoled. It is a pervasive habit and fact
and furthermore, it is a reasonable result of
the attempt to impose on busy voters the
duty of investigating and scrutinizing

5. National Municipal League, MODEL STAT1S CON-
STITUTION (6th ed.) 65-66 (1963).

jo>]
ot

andidates for a technical non-representa-
tive offices

The Model Exccutive Article for
state constitutions recommended by the
Committee on Suggested State Legisla-
tion of the Council of State Gowvern-
ments limits statewide elective officials
to the Governor and Licutenant Gover-
nor, who are elected jointly, This article
was developed by the Committee on
Constitutional Revision of the National
Governor's  Conference,” and  corre-
sponds to that recommended by the
Advisory Committee on Intergovern-
mental Relations.®

In 1949, when a major reorganiza-
tion of the federal government was un-
derway, state reorganization was being
discussed at the annual meeting of the
National  Association of  Attorneys
General.  Attorney General Theodore
D, Parsons of New Jersey noted that
reorganization would require certain
constitutional conditions:

Most important of these conditions 1 would
submit is a short ballot with the Governor
being the only constitutional officer in the
exccutive hranch who is elected by the peo-
ple, if possible; secondly, a reasonably secure
term of office for the governor, the accepted
term being four years, within which he may
carry out a program and develop administra-
tion confidence; thirdly, a reasonable
assurgnee in the constitution against invasion
by either the legislature or the executive
branches upon the proper providence of
the other.?

This is the pusition of those experts who
favor integrating administrative activities
and concentrating their control over
them in the hands of a responsible chief
executive; most of the studies which
have occurred since about 1910 on
administrative reorganization have so

6. Lotter from Richard S. Childs to Patton G, Wheeler,
Novenber 18, 1970,

7. The Council of State Governments, 1970 SUG-
GESTED LEGISLATION, 3-4.

5. Advisory Cotmission on Intergovernmental Rela.

i t\i(()lI::(K?C.L(I)‘.lS'r:\'l‘E LE(ZISLJ‘\"I‘I\’IC PROGRAM,
14-11-00 (1969).

9. National Association of  Attorneys General, 1949
PROCEEDINGS, H0-11
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argued. They hold that fragmentation
leads to irresponsibility, but a single
chief executive can be held accountable
through the clectoral system and, as a
consequence, can make the administra-
tion more responsive.? Proponents of
an appointive Attorney General argue
that his function is to advise the Gover-
nor and the Governor should be per-
mitted to cheoose his advisors. They
believe that the two officials are more
likely to maintain the close and har-
monious relationship that is necessary
for effective linison if the Attorney
General is appointed. Ilis office is one
through which the Governor is ex-
pected to discharge his responsibilities,
and the Governor should therefore ex-
ercise some control over it.

Advocates of appointment also con-
tend that the elective process may not
assure professional competence. The
pressures of politics and the time in-
volved in campaigning limit an Attorney
General’s abilities to serve effectively,
and many highly competent people
would not be willing to undergo the
election process. They also hold that the
Attorney General’s primary function is
to interpret the law; this is a technical
task and should not involve the electoral
process.

The Case for Election “

The arguments for an elective Attor-
ney General were eloquently sum-
marized by Attorney General Louis J.
Lefkowitz in a position paper sub-
nitted to the New York Constitutional
Convention in 1967, General Lefkowitz
reviewed the Attorney General’s duties
in some detail, pointing out they were
predicated upon his role as an indepen-
dent official, and concluded that:

To sum it up——an elected Attorney General
has a measure of independence and a sense
of personal and direct responsibility to the
public. The elected official has a natural and

s e ———

10. See, e g, Duane Lockard, THE POLITICS OF
STATE AND  LOCAL GOVERNMENT, 1969,
. 328,

impelling desire to be creative and to exer-
cise broader initiative in the service of the
public, e is free of the fear of dismissal by
any superior official if he should exercise
contrary independent judgment, He is in the
best position to render maximum service to’
the People and impartial advice to the Gover-
nor, the Legislature and State departments
and agencies. He can appear in Court with-
out fear or favor—an attorney in the fullest
and finest sense of the word. !

An equally strong position in favor
of election was taken by Attorney
General William J. Scott before the
recent Illinois Constitutional Conven-
tion; he stressed the Attorney General’s
roles of “government watchdog” and
“attorney for the people” as requiring
independence from the Governor.
General Scott’s two predecessors con-
curred in this position. !

The primary argument for an elec-
tive Attorney General is that he is an
attorney for all of the people, and should
be chosen by them. He is the Governor’s
advisor, but not exclusively; the Gover-
nor is merely one among many clients.
By making the Attorney General
directly responsible to the electorate,
he remains subject to the ultimate source
of power and will be more responsive
to public needs. It is further argued that
the Attorney General has important
administrative and legal functions,
such as programs in consumer pro-
tection and environmental control. In
executing these functions, an Attorney
General is acting .as an advocate for
the people, not as agent of the executive
branch.  His duties usually include
prosecution of election violations,
collection of debts, and bringing of suits
in the name of the people; these re-
sponsibilities are outside the scope of
the Governor’s duties.

Another argument against the con-

11. Attorney General Louds ], Lefkowie, Position Paper
of Louis ], Lefkowitz, Attorney General, to Gon-
stitutional Convention, Committce on the Executive
Branch. June 1, 1967, Albany, N. Y,

12, News from Willlam J. Scott, Attorney General, State
of Hlinots, Feb, 16, 1970
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cept of the Attorney General as counsel
to the Governor is that the legislative
branch may also rely on him for advice.
In some states, he also has responsibili-
ties toward the judiciary branch, such
as serving as court reporter.  Thus, he
should not be responsible to any single
branch of government, but can serve to
strengthen checks and balances within
the system.

The fear of loss of office should not
deter the Attorney General from issuing
an opinion, Since his duties are of the
highest order, as high as any judicial
officer, he should enjoy the same in-
dependence as a member of the judici-
ary. Ie should not be a creature of the
Governor, but should render opinions
solely on the basis of law. IHe should
not be the advocate for a particular
administration, but should be free to
oppose policies which he considers
inconsistent with the law and to in-
vestigate apparent wrongdoing.!?

In reference to the argument that
harmony must exist between the Gover-
nor and the Attorney General, it is
noted that the Attorney General in
over one-third of the jurisdictions is of
a different political party than the
Governor. While conflicts undoubtedly
result from such partisan differences,
effective working relationships appar-
ently are maintained in most states. In
rcference to the argument that an ap-
pointed Attorney General is a non-
political technician, it is noted that a
recent appointed Attorney General
resigned to serve as chairman of a Sen-
atorial campaign committee, while
another was prominently mentioned as
a Gubernatorial candidate.  Appoint-
ment cloes not necessarily remove the
office from politics.

Attorney General Clarence Meyer of
Nebraska, in response to the argument

13, See summary of arguments presented to New Yorks
constitutional conventions in Robert tL Gordon, The
Relationship  between the  Attorney General and
Ageney Counsels in New York State, (Unpublished
Ph,D). Dissertation, Syracuse ), Ch. 1, (1966).

that the Governor should be able to ap-
point his Attorney General, says that:
“The president of a large corporation
does not name the general counsel.
This is done by the board of directors
and in some cases their action must be
confirmed by a vote of the stock-
holders.,”  Because of this, “the same
general counsel sees a good many
presidents come and go."H

In his remarks to a legislative com-
mittee which was considering a con-
stitutional amendment to make the of-
fice appointive, General Meyer men-
tioned several arguments in addition
to those usually advanced by propo-
nents of election. These included the
following points:  the Governor can
appoint men with legal training to his
staff if he feels he needs lawyers of
his own choosing; much of the Attor-
ney General’s work is in areas in which
the Governor has little or no interest,
sich ag advising county attorneys and
handling routine criminal appeals; the
Governor is only one of many state
officials whom the Attorney General
advises; a Governor can make mistakes
in appointing someone to the office of
Attorney General; in most states, the
Governor has control over law enforce-
ment officers.  General Meyer quotes
in conclusion from the remarks of a
delegate to the 1920 Constitutional
Convention in Nebraska:

If there is any man who holds office in this
state and who should be elected by, and
responsible to the people of the state, it
should be the Attorney General. The head
of the state may have good judgment in his
appointment, he niry be able, from his
experience, to appoint an excellent man to
act as Attorney General, but T do not be-
lieve, under ordinary circumstances, that
the judgment of one man is better than
the combined judgment of the electors of
the State of Nebraska on that proposition,
and an Attorney General should be a check
upon all the officers in the state, and he

—————

1L Letter Trom Attorney Geuneral Clarenee AL 1L Mever
to Patton G Wheeler, November 24, 1970
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should be free, if necessary, to proceed
against any department or against any of ficer
in the state. 1 do not want his hands tied; 1
do not want him to be responsible to any
individual or to any particular department.
1 seant him free in the discharge of his
duties.!®

No recent or current arguments de-
fend the proposition that either the
legislature or the courts should appoint
the Attorney General; appointment is
viewed as an executive function. It is
agsumed that the Attorney General is
logically a member of the administra-
tive branch of government, not the
legislative or judicial. Furthermore, his
impartiality in rencering opinions on
legislation could be impaired if he re-
mained responsible to the legislative
body. The Attorney General repre-
sents many facets of the state before
the court of the state; such being the
case, there are obvious arguments against
permitting the judges to select one of
the advocates in a case.

Confirmation of Appointment

In all six states where the Governor
appoints the Attorney General on a
regular basis, the appointment is con-
firmed by either the Senate (Ilawaii,
New Jersey, Pennsylvania, Wyoming)
both houses of the Legislature (Alaska)
or by the Council (New Hampshire).
Confirmation in Pennsylvania require$
a two-thirds vote of all the members
of the Senate.

In Puerto Rico and the Virgin Islands
confirmation is also by the Senate. The
C.0.A.G, questionnaire from Guam indi-
cated appointments are made with
“advice and consent” of the legislature,
whereas Samoa mentions that appoint-
ment is by the Governor, without indi-
cating any mechanism for confirmation.

The Advisory Commission on Inter-
governmental Relations, suggested con-

stitutional provision for a short ballot
for state officials provides for Senatorial

15. Remarks of Mr, Spillman, PROCEEDINGS, 1920
CONSTITUTIONAL CONVENTION, STATE OF
NEBRASKA, 1346,

confirmation. The Model State Constitu-
tion of the National Municipal League
does not mention confirmation. There is
no extensive literature, and presumably
no vigorous arguments to be made, on
the precise manyper in which appoint-
ments are to be confirmed. Although
all Pennsylvania Attorneys General of
rccent years have been in the same
political party as the Governor, the re-
quirement of approval of two-thirds of
all elected members of the Senate for
confirmation of the Attorney General
gives the minority party considerable
leverage over appointments. We cannot
now ascertain whether this has caused
problems.

1.42 Length of Term and Succession

Thirty-eight states provide a four-
year term for the Attorney General and
nine providea two-year term. Tennessee
sets the term at eight years and New
Hampshire at five. In Alaska, Guam,
Puerto Rico, and the Virgin Islands, the
Attorney General is appointed for an
indefinite term. Samoa stipulates that
he is appointed for a minimum of two
years, Table 141 shows the length of
term and succession.

Trend Toward Longer T'erms

The trend is clearly toward longer
terms.  Most states initially limited
terms of officials to one or two years,
on the theory that frequent elections
kept government closer to the people
and prevented the accretion of power
by elected officials. Many states pro-
hibited successive terms on the theory
that official power must be limited and
there was no particular virtue in con-
tinuity of office-holding. These argu-
ments may have been cogent at a time
when Attorneys General had relatively
few duties to perform, as the temporary
abolition of the office in some jurisdic-
tions indicates was the case, and those
duties were relatively well defined.
Present Attorneys General, however,
cannot effectively operate with a two-

14 Selection end Term 41

year term, which does not allow time
to master the duties and responsibilities
of the office, Neither should they be
subjected to the continuing campaign
requirements imposed by an election
cvery two years.

The number of Attorneys General
serving two-year terms declined from
twenty-one in 1937, to eighteen in 1950,
to the present nine!  Arizona went
from two to four years ir 1970, and
Wisconsin did so in 1971, Apparently
only one jurisdiction has even gone
from a four-year to a two-year term;
this occurred under Missouri’s 1865 Con-
stitution, which was adopted during
Reconstruction.  Its 1875 Constitution
restored the four-year term,

Michigan’s 1963 Constitution length-
ened the Attorney General’s term from
two to four years, as did North Dakota
in 1964. Minnesota’s first four-year
Attorney General was elected in 1958,
Nebraska’s in 1966. New Mexico’s
proposed Constitution of 1969 in-
cluded a provision for four-year terms,
but was defeated at the polls,

Arguments for Longer Terms

Comments by members of Attor-
neys General’s staffs in states with the
two-;ear term in 1963 to the Commit-
tee on the Office of Attorney General
were uniformly critical, as the follow-
ing excerpts show:

The Attorney General's two-year term does
create many problems, namely lack of con-
tinuity of office procedure when a new At
torney General is elected, rapid turnover of
personnel, and a great amount of money re-
quired for each political ecampaign.?

The most obvious problem created by the

two-year term is the frequency of campaign
requirements.?

L. ‘The Couneil of State Governments, TTHE BOOK OF
THE STATES, 1997, 1950,

2, Letter from Assistant Attorney General David M.
Lurfe of Arizonn to Attorney CGeneral John B.
Breckinridge, May 17, 1963,

3. Letter from Solicitor General Wilbur M. Bump of
lown to Attorney General John B, Breckinridie,
May 21, 1963,

Maine said, in 1963, that there were no
problems concerning the two-year
term.!

In 1969, however, the Attorney Gen-
eral’s office said that:

The increase in work required of the De-
partment of Attorney General has reached
the point where a fullstime Attorney Gene
cral is needed . . . . A properly qualified
attorney cannot afford to accept the pesi-
tion on a full-time basis for a two-year term.®
Efforts for a tour-year term are regu-
larly defeated in South Dakota, where
the Attorney General reported to
C.0.AG. that:

The two-year term for the Attorney General
does create serious problems, Perhaps most
seriously, it has the effect of foreing the At-
torney General into an almost continnous
political campaign, That makes it imperative
that the Attorney General be out of his of-
fice a great deal, attending functions which
are strictly political in nature or consequences,
rather than giving his time to the operations
and efficiency of his office. The time limits
of the term do not allow the Attorney Gen-
eral sufficient opportunity to develop pro-
grams, particularly when they are contro-
versial, because they cannot be evaluated
properly before the next election is at hand.
Several attempts have been made to amend
the Constitution to provide a four-year term
for the Attorney General as well as for other
constitutional officers.  There has always
been considerable support for the proposals
from both the news media and the legislators,
but for some reason it has never succeeded
in passing.®
1.43 Succession to Office

There are few rcestrictions on At-
torneys General serving  successive
terms. There are more on the Gover-
nor, who may not succeed himself in
eleven states, and in twelve others
may serve only two terms.’ Ilowever,

. Letter from Deputy Attorney General George ) West
to :\lktornoy General John 3. Breckinridge, September
=
25, 1963.
. Letter from Deputy Attorney General George C. West
to l:(\tt(orlw_\' General John B, Breckinridge, Auguost
3, 1964,

6. N.AACG. Supplementary  Quoestionnaire for South
Dakota, October 8, 1969,

- The Counedl of State Governments. THIS BOUK OF
THE STATES, 125 (1965-69).
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there are such restrictions on Attorneys
General in only three states: Kentucky,
New Mexico and Alabama.  Only
Kentucky prohibits immediate suc-
cession. New Mexico restricts the At-
torney General to two successive two-
year terms and Alabama to two suc-
cessive four-year termis. Alabama for-
merly provided for only one term, but
a 1968 amendment permitted the limited
suceession,

Historical data on past restrictions
are lacking, but good sense has led
toward their elimination. The Model
State Constitution permits succession
in the office of Governor because:
The main argument favoring restriction in
the term of the governor is fear of bossism
or perpetuation through use of the powers of
the office, This is always a possibility but
the better argument seems against any form
of restriction. Limitations ot this kind re-
striet the right of the people to pass judg-
ment upon the quality of the gubernatorial
service performed for them and thus elimi-
nates from the field the one candidate about
whom the voters usually know the most,
From a program policy point of view, a
restriction on service in office affects the
governor’s ability to develop and implement
along-range plan®
These arguments apply with equal
validity to the office of Attorney Gen-
eral,

N.AA.G. recommends that the"
Attorney General should serve for a
minimum term of four years and should
be allowed to succeed himself. A
shorter term makes it difficult for him
to develop and execute programs,
build a staff, or otherwise function ef-
fectively,

1.44 Removal from Office

There are several mechanisms for
removing Attorneys General: impeacl.-
ment, recall, or removal by the Gover-
nor, the legislature, or the courts.

Impeachment
Of the fifty-four jurisdictions, thirty-

8. National Municipal League, MODEL STATE CON-
STUTUTION, (6th ed.) 1963, 66,

six provide for impeachment, 1t is the
only method of removal provided in
twenty-one of these jurisdictions. Im-
peachment processes vary. Professor
Clyde F. Snider of the University of
Winois describes the typical process:

Impeachment proceedings are instituted in
the lower house of the legislature by the
introduction of a resolution of impeachment,
Such a resolution may be introduced by any
house member, whereupon the matter is re-
ferred to a committee for investigation and
report,  On the basis of the committee's
findings and recommendations, the house
decides whether or not to vote charges in
the form of ‘articles of impeachment., In
most states a simple majority vote in the
house is sufficient to impeach, although a
few states require a two-thirds vote, If
the house votes in favor of impeachment, it
transmits a copy of the charges to the senate,
which resolves itself into an impeachment
court to try the case. A ‘board of managers’
is constituted by the house from among its
members to prosecute the proceedings be-
fore the senate. The accused official is
entitled to be represented by counsel, and
the entire proceedings are conducted in a
manner similar to procedure bhefore the
regular courts, When the taking of testi-
mony and the presentation of evidence have
been concluded, the senate votes upon the
question of conviction or acquittal. A two-
thirds vote—in some states of all members
and in others merely of those present—is
ordinarily necessary to convict . . . . the con-
sequences of impeachment may also vary.

Professor Snider adds that:

In a few states the judgment is limited to
removal from office, but more commonly it
may also include disqualifications from
holding any state office in the future, Most
constitutions expressly except impeachment
cases from the governor’s pardoning power,
Moreover, a person who has been impeached
may, whether or not he is convicted on the
impeachment charges, be prosecuted in the
ordinary courts for any criminal act which
he may have committed.!

In New York, the judges of the Court
of Appeals, the state’s highest court,
sit with the members of the Senate as a

L. Clyde F. Snider, AMERICAN STATE AND LOGAL
COVERNMENT, 215-6 (1965),

14 Selection and Term !

court of impeachment. In Nebraska,
impeachment charges are preferred by
the wmicamery! Legislature and tried
before the State Supreme Court, In
Missouri, impeachments are tried be-
fore the Supreme Court after charges
ace filed by the Iouse of Representa-
tives.

An impeachment proceeding is rare,
and is used only under the most ex-
traordinary circumstances. Apparently,
the last impeachment trial of an Attor-
ney General was in Kansas in 1934, That
action resulted in an acquittal.?  What-
ever are the prescribed grounds for
impeachment, the method is not a com-
mon means of removing officials, Tt
can be utilized only when the legislature
is in session and is quite time-consuming,

Alternative Remouval Frocesses

Fifteen states which provide for
impeachment also provide alternative
removal processes. In the ten jurisdic-
tions where the Governor appoints the
Attorney General, he may also remove
him. In Hawaii, the Senate must con-
sent to such removal. In New Jersey,
the Attorney General can be removed
by the Governor for cause only after
an opportunity to be heard has been
granted. In New Hampshire, the Gov-
ernor and the Council may remove the
Attorney General on address of both
branches of the legisiature. Five other
states provide for Gubernatorial re-
moval of the Attorney General. In
Maine, the Governor and Council may
remove on address of both branches
of the legislature. In New York, re-
moval is by the Governor and the Senate.,
The Governor of Arkansas, upon ad-
dress of two-thirds of the members of
each house of the legislature, may for
good cause remove the Attorney Gen-
eral. In Michigan and West Virginia,
the Governor may remove him without
the consent of another authority.,

The legislature stands alone as a

2. New York Thmes, February 7, 1942, at 17,

removing authority in proceedings other
than impeachment in eight states. Re-
call may be used to remove the Attor-
ney General v Arizona, Colorado,
Louisiana, North Dakota, Oregon,
Washington, and Wisconsin; he is an
clective officer in all of these states,
Professor Snider evaluates the reeall
procedure as follows:
Recall provisions where they exist have
been used but sparingly . . .. The recall is
sometimes criticized on the grounds that it
involves a further lengthening of the ballot.
On the other hand, it has been contended
that, without the recall as a means of holding
to account officials vested with wide ap-
pointing powers, the short ballot would not
be practical. Provision for the recall may
make it possible to lengthen official terms
without impairing popular control, but may
also be used by factions defeated in an elec-
tion to continue the election fight or to
harass the winners while in office,?

Louisiana reports that the district court
may remove the Attorney General, and
Maryland indicates that removal is at-
tenclant to any conviction in a court of
law.

As a result of a court decision, an
Arizona Attorney General was removed
from office in 1947, having been ad-
judged guilty of conspiring to violate the
gambling laws of the state. The Gover-
nor considered the office vacant and
appointed a new Attorney General. The
former Attorney General, however,
refused to vacate his office. Subsequent
court action affirmed the validity of an
act which provided that an office
would be vacant if its incumbent was
convicted of a felony., The court rea-
soned that the powers of impeachment
were an added protection for the pub-
lic, not the sole protectiont Section
1.6 discusses the Attorney General’s re-
lationship to the bar, and points out
that disbarment proceedings may be
brought against an Attorney Ceneral,

3. Snider, supra note. 1 at 1678,

A State ex rel. De Coneini v, Sullivan, 66 Ariz. 348,
188 1. 2d 592 (1948).
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1.45 Filling Vacancies

There are fouy inethods of fitling
vacancies in the office of Attorney Gen-
cral: by appointment of the Governor,
the legislature, or the supreme court,
or by promotion of a deputy to the
position of Attorney Ceneral.

Authority to Fill Vacancies

An overwhelming majority of the
jurisdictions indicate that the Gover-
nor fills vacancies as soon as they oc-
cur,  In Maine, Masgsachusetts, New
York and Virginia, the legislature fills
sacancies; however, if it is not in ses-
sion, the Governor makes the appoint-
ment. In Maine, he must have the ap-
proval of the Council.  Tennessee
provides that the Supreme Court will
fill vacancies, since it normally appoints
the Attorney General. In two states,
Louisiana and New Jersey, the First
assistant or deputy becomes Attorney
General until a successor is elected or
appointed.,

Where the Attorney General s
appointed, it would secem proper that
the appointing agent also fill vacancies,
as is the case in all such jurisdictions.
The rationale for filling vacaneies when
the office is clective is less clear. All
but four of the states which have ar'
elective Attorney General permit the
Governor to make appointments. Three
permit the legislature to name an At-
torney General, and in one the deputy
is promoted. Allowing the Governor to
fill vacancies in an clective office scems
contrary to the chief arguments for
election, those concerning independence
from the executive, It is also question-
able whether a Governor of one party
should be allowed to fill a vacancy in
an office which was held by a member
of the opposite party.

If the Deputy Attorney General is
promoted to fill a vacancy, the chances
of continuity in office programs are
greater; however, the Attorney Gen-

eral may select his chief Deputy ac-
cording to different criteria from those
he would use in selecting his own re-
placement.

Length of Vacancy Appointment

Vacancy appointments for elective
offices usually are valid only until the
next general or next biennial election.
At that time, if the original term has
not eclapsed, a short-term  Attorney
General is elected. This point was
litigated in  Oregon.! The statute
creating the Oregon office in 1891 pro-
vided that the Attorney General would
be elected for a full four-year term in
1894, Further, it mentioned that va-
cancies would be filled by Gubernatorial
appointment until the next general
election, when an Attorney General
would be chosen to fill out the term or
commence a new term. The Governor
appointed an Attorney General in 1891,
The question of the case was simply,
was there to be an election to fill out
the first “quasi-term” in the general
election of 18927 The court ruled that
there was to be such an election,

The Supreme Court of Georgia
reached the opposite conclusion in a
1939 case? The office of Attorney
General was created under the judicial
article, hence the rule that provisions for
clections to Fill vacancies in executive
positions did not apply to the office of
Attorney General.  The Gubernatorial
appointee to fill a vacancy created by a
resignation wis to serve out the full
four-year term of office without stand-
ing for election. The Attorney General
was to stay in office until his successor’s
election had been declared by the Gen-
eral Assembly. The provision for the
special vacancy election made no pro-
vision for such declarations; hence, the
clections were deemed not to apply to
the Attorney General.

L State ex rel. Buker . Payne, Gounty Clerk, 22 Ore.
335, 29 Pace, 787 (1892).
2, Waood v. Arnall, 189 G, 362, 6 5.1, 2d 722 (3089).

1.5 Qualifications and Experience

The effectiveness of the office of
Attorney General depends on the quali-
fications of the incumbent more than
on any single factor. Statutory re-
quirements can do little other than
establish certain minimum standards,
[t is equally difficult to equate past
experience of incumbents with their
performance as Attorney  General.

1.51 Qualifications Required

Table 1.51 gives the qualifications
required for holding the office of At-
torney General. Some states add other
recuirements, such as prohibition from
holding other offices, to these qualifica-
tions, Only Pennsylvania and Guam in-
dicate that no qualifications are re-
uired.

There was no minimum age re-
quirement in seventeen jurisdictions.
There were either implicit or explicit
requirements in thirty-three jurisdictions,
The minimum age was 21 in twelve
jurisdictions, 25 in nine, 26 in, two, 30
in six, and 31 in one; California, Con-
necticut and Maryland reported: no
minimum ages, but the requirement of
five years hsir membership in California
and ten years in Maryland and Con-
necticut indicate a practical minimum
age of 26 to 31 years, depending on
state bar requirements,

Residence and citizenship are re-
quired by most jurisdictions. Citizen-
ship is an express requirement in thirty-
two jurisdictions and can be inferred in
another eight from the provision that the
Attorney General must be a qualified
elector. Ten jurisdictions indicate that
there is no citizenship requirement.
Citizenship might be inferred elsewhere
from requirements that the Attorney
General be an elector. The Maryland
court, for example, has said that the
constitutional provision that the At-
torney General be a qualified voter nec-
essarily implies that he be a U. S. citi-
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zen.! Nineteen of forty-five states have
residency requirements for the office.
These range from six months in Michi-
gan to ten years in Maryland and to ten
years as an elector in Oklahoma, Ten
states have requirements of two yoears or
under, seven of from three to six vears
and two above six years.

Admission to the bar is a practical
necessity for an Attorney General, but is
not required in all jurisdictions, Al-
though during Colonial times there
were occasional non-lawyer Attorneys
General, there is no evidence of a lay-
man so serving after statchood., Formal
requirements appear moot as the clee-
torate probably would not choose a
non-attorney to be its chief law officer,
Iowever, the question aroge in the
Canadian province of Alberta in 1937
when Premier William Aberhart, a lay-
man, designated himself to be the pro-
vincial Attorney General. W, Kent
Power examined the implications of
Aberhart’s tenure and concluded that
both tradition and practicality required
that the Attorney General should he a
lawyer. He pointed out that the Legal
Profession Act provided that no person
“who is not enrolled as a barrister and
solicitor in the books of the Law Society
of Alberta shall commence, prosecute,
carry on or defend any person in any
Court . . .” Power added, “It is his duty
to function as such, and under said . . .
provision he camot legally do so.”
Power concluded that:

The history of the office, its duties and re-
sponsibilities, and especially the successful
operation of our federal system, afford
weighty support for the view that the re-
lationship of the attorney general to the
Lieutenant Governor is in the nature of
personal ¢ne.  The name “King's attorne ”
crystallizes. that idea. The Lieutenant-
Governor has, therefore, at least as much

L. Crosse v, Board of Supervision of Elections of Balti-
more City, 243 MD, 555, 221 A. 2d 431, {1966).
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Age

Residence and Citizenship

Admission to Bar

Alabami v
Alaska
AriZ0Na v
Arkansas weovensnns
California oo

Colorado e veene
Connecticut o
Delaware e
Florida ..o
Georgii v,

GUAM e
Hawail i,
Idaho e
[HNOIS vvveneecrirensnene
Indiana oo,

TOWR g
Kansas
Kentucky o
Louisiana veauoni
Maine aovvnveni.

areianbiiira

Maryland v,
Muassachusetts v,
Michigan..oeen
Minnesota v,
Mississippi v

Missouri e,
Montana e
Nebraska v
Nevada e,
New Hampshire ...

New Jersey v
New Mexico .
New York vouenn
North Carolina........
North Dakota ...

OB v
Oklahoma v,
Oregon win.
Pennsylvania.,......,
Puerto Rico v,

.

Rhode Island ...c.......
Samoa v,
South Carolina ........
South Dakota ...
TONNESSER vvervrrrnanns
-
Texas e
Utah voieinneninn,
Vermont v,
Virgin Islands ..o
Virginia vonmeaonon,

Washington v,
West Virginia e,
WiSConsin v,
Wyoming ..o

'nited States i

25
None

None

30
30
21

None

None
25
21

None
21
21

None
21

None

LS. citizen--5 years in state
U8, citiven

10 years U.S.—5 years in state

1 year in state
U.S. and state citizen

(LS. citizen—2 years in state
Elector

LS, citizen—elector

U.8. citizen—elector

U.S. citizen—elector

No requirements

Elector—1 year iu state

U.S. citizen—2 years in state
U.S, citizen

Elector

Elector

U.S. vitizen—2 years in state

U.S. citizen—10 years in state
None

Elector-——6 months in state
U.S. citizen for 3 months
U.S. citizen—elector

ULS. citizen—1 year in state
U.S. citizen--2 years in state
No requirements
U.S. citizen—2 years in stale
No requirements

U.S. citizen—5 years in state
Elector
Elector

~

U.S. citizen—elector
.S, citizen—10 years elector

(No requirement for office)
U.8S. citizen—elector

U.S. citizen—elector
U.S. citizen

U.S. citizen—elector
—1 year in state
None

U.S. citizen—elector
U.S. citizen—elector
U.S, citizen

U.S. citizen—elector

Elector—1 year in state

U.S. citizen—5 years in state
U.S. citizen—elector

U.S. citizen—elector
Required by general law

No
No
Yes
No

Yes—5 years (statutory)

Yes
Yes—10 years
Yes
Yes--5 years
Yes

No
Not required
Yes
Yes
Yes

0
Yes—(case law)
Yes—8 years
Yes—5 years
Yes

Yes—10 years
Yes
Yes
Not statutory
Yes—5 years

Not required
Yes
No
No
Yes

No
Yes
Not required
No
No—(but implied)

Yes
No
Yes
No
Yes

Yes

No
Not statutory
Yes (case law)

Yes—(implied only)

No
Yes
No
Yes
No

Yes
No
Yes
Yes
No
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right to receive the personal, not the inversely
delegated, opinion of his attorney as any
private client has to expect the personal
opinion of his solicitor rather than the trans-
mitted opinion of one or more of the solici-
tor's partners or employees, even though that
opinion may be the result or the amalgam of
their research and points of view. Moreover
it is the right and, in many instances, the
duty of the attorney general to appear in
Court on behalf of the Crown. No layman
can fulfill that duty with competence.?
Many jurisdictions report specific
statutory or constitutional requirements
of bar membership. In addition, Kansas
reports a case which implies this re-
quirement  The court defined the
duties of the Attorney General so as to
remove any doubt but that they re-
quired a person licensed to practice
law and added:
One who is admitted to practice as an at-
torney at law is an officer of the courts and
both by virtue of his oath of office and the
customs and traditions of the legal profes-
sion, he owes to the courts the highest duty
of fidelity . . . . The attorney general by his
motion to intervene and supersede the
county attorney exercised his powers and
duties under the constitution and appropriate
statutes; this was as far as he could go as an
executive officer and as an attorney and
officer of this court. Since he is an officer
of the judicial branch, under the separation
of powers of the three branches of govern-
ment, he was limited and restricted in his
conduct before this court by the code of
professional ethics to the same extent any
other lawyer would be.

In at least six additional states the
requirement can be implied from other
statutory or constitutional duties of the
Attorney General. In Minnesota, for
example, the statutes make it unlawful
for anyone except a member of the bar
to appear in court as an attorney and,
since the Attorney General’s statutory
duties require such appearances, his
bar membership is necessarily implied.
New Jersey statutes prohibit the At-

2. W, Kent Power, The Office of Attorney Ceneral,
XVII, CAN. BAR REV, 416-29 (1939)

3. State of Kansas ex rel. Foster v. City of Kansas City,
186 Kan, 190, 350 P. 2d 37 (1960).

torney General from engaging in the
private practice of law during his term
of office, thereby implying that he be
admitted to practice.

Seven states provide a winimum
period of time that one must be admit-
ted to the bar before being eligible to
serve as Attorney General. This period
ranges from five years in California,
Florida, Louisiana, and Mississippi to

<

ten years in Maryland and Conmneeticut.

Several states have constitutional
requirements providing that the Attor-
ney General keep his office and his of-
ficial records in the state capitol. A
West Virginia court decision ¢f 1943 re-
jected the contention that such require-
ments affected the eligibility of those
seeking to become Attorney General.
The provision took effect only after
election.

Though only tangentially a require-
ment for office, several states prohibit
multiple office holding. For example,
in Maine and Massachusetts the ac-
ceptanice of a seat in Congress by the
Attorney General automatically renders
his office vacant.® Eight states provide
that the Attorney General is constitu-
tionally ineligible to sit in the state legis-
lature.  Other states stipulate that he
may not hold any other office. In West
Virginia, such a provision caused a dis-
pute over the rightful claim to office.
Lyell Clay describes the action:

The state was set for the dispute when
Clarence W. Meadows resigned from the of-
fice on May 15th, 1942. On May 26th, 1942,
Wysong was appointed by Governor Mat-
thew M. Neely to serve until the next general
election and until his successor was elected
and qualified. On November 3d, 1949,
Jan s Kay Thomas, who had been the Demo-
cratic nominee for Attorney General in the
primary election held on August 4th, 1942,
and who had entered the United States

4. State ex rel. Thomas v, Wysong, 125 W, Va. 369, 24
S.E. 2d 463 (1943).

5. ME. CONST,, art. I, § 2 (1820); MASS, CONST., art.
VI (1780).
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Army on October 1st, 1942, received the
majority of the votes cast for such office at
the General election.  Certificates of result
were trangmitted to the Governor and Secre-
tary of State by the several counties, and,
in turn, were delivered by the Secretary of
State to the Speaker of the House of Dele-
gates on January 13th, 1943, which body
declared Thomas, who personally appeared
before it on that day, elected to the office of
Attorney General for the unexpired term.
Thomas took the oath of office, and then
made demand upon Wysong for possession
of the property and records pertaining to
the office. Wysong refused, and Thomas
thereupon brought a proceeding in man-
damus before the Supreme Court of Ap-
peals seeking induction into the office. The
Supreme Court held that notwithstanding
the fact that Thomas was then in the mili-
tary service, he was eligible under the law
for election to the office of Attorney Gen-
eral.?

A Nevada case in 1867 also involved
dual office holding” The Nevada
Constitution provided that no person
holding any lucrative office under the
government of the United States or any
other power would be eligible for any
civil office of profit in state government.
Robert Clarke was elected Attorney
General in 1866. After he took office,
the previous Attorney General, George
Nourse, claimed possession of the office
because Clarke was, prior to his elec-
tion, the U. S. District Attorney for~
Nevada. Clarke replied that he had
tendered a conditional resignation from
the office of District Attorney effective
in January, 1867. One duy prior to the
election, Clarke wrote a preemptory
resignation to take effect immediately.
The court ruled that Clarke would have
had to resign unconditionally prior to
the election day to be eligible for of-
fice. However, the court accepted his
action the day prior to the election ag
an effective resignation and allowed

him to remain in office.

6. Lyell Clay, THE OFFICE OF ATTORNEY GEN-
ERAL OF WEST VIRGINIA, 78 (1957).

7. State of Nevada ex rel. Nourse v, Clark, 3 Nev, 566
(18G7).
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1.52 Experience and Tenure

Much as the office itself varies wide-
ly, persons serving as Attorneys Gen-
eral between the years 1963 and 1968
exhibit a wide range of backgrounds and
personal characteristics.! An analysis of
such factors as edrcation, age at as-
sumption of office, occupation, public
service, political affiliation, and tynure
reveals a group solidly legalistic in
character but as different in certain
other respects as the jurisdictions they
serve. Due to the professional and
political aspects of the office, striking
similarities appear in such areas as ed-
ucation and past public service.

Age at assumption of office, ranged
between 29 and 63 years of age. In
spite of the wide distribution, nearly
60 percent took office while in their
40’s, following a career of public serv-
ice spanning at least a decade. This
modular characteristic is again seen in
the fact that the average age of assum-
ing the office of Attorney General is
approximately 45 years.

By profession, all are attorneys at
law, although very few moved directly
into the position from private practice.
More than one-half can be occupa-
tionally classified as public servants,
due to their long period of employment
in municipal, state, or federal govern-
ment. Approximately 10 percent have
occupational backgrounds as teachers,
bankers, or businessmen. About one-
fourth hold A.B. and LL.B degrees,
with a scattering of B.S., LL.D., and
M.A.s.

The vast majority of the Attorneys
General possess impressive records of
past public service. Approximately 40
percent have served as municipal or
county attorneys, while several served
as mayors. Municipal, state, or federal

1. All data on 1963-68 are from the Council of State
Governments, THE ATTORNEYS GENERAL OF
THE STATES AND OTHER JURISDIGTIONS {pub-
lished annually).
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judgeships were held by 20 percent,
Two-fifths of the Attorneys General
have served in the legislature, with a
ratio of three times as many in the
House as in the Senate. Several were
elected Floor Leader. In the executive
branch, one served as both Governor
and Lieutenant-Governor, and others
have held such positions as Secretary
of State, agency director, and Executive
Assistant. In the federal sphere, nearly
10 percent of the Attorneys General
have served as United States Attorneys,
and several others were employed by
agencies, boards, and commissions.
One-quarter of the Attorneys General
served as Deputy or Assistant Attorney
General.

In 1963, twenty-eight Attorneys
General were Democrats, twenty were
Republicans, and one was a Popular
Democrat. In 1966, there were thirty-
nine Democrats, thirteen Republicans,
and the single Popular Democrat. By
1968 the ratio stood at thirty-three
Democrats, nineteen Republicans, and
the Popular Democrat.

Almost one-half of the Attorneys
General for any given year between
1963 and 1968 had served one or more
prior terms in that office. The period
indicates a trend of increasing numbers
of Attorneys General possessing tenure
of eight or more years. While only 10
percent were 50 characterized in 1963,
the number reached 20 percent in 1967
and 30 percent in 1968. '

As with every aspect of the Ameri-
can political system, the past decade

has subjected the office of the Attorney
General to an overall evolutionary
process. Needless to say, the changing
demand structure of the position re-
quires the services of highly educated
individuals, with a background of
public service and legal experience,
The following tables, briefly sum-
marized above, provide a survey of
those who have held the office of At-
torney General during the past six years.

One hundred and fifteen former
Attorneys General responded to a
C.O.A.G. survey in 1970.2 This group
included  sixty-two Democrats, fifty-
one Republicans and two from other
parties. They had served an average
of 4.61 years, taking office at an average
age of 43 years, Prior to becoming
Attorney General, fifty-two served as
local government attorneys; twenty-
four served as legislators; and thirty-
four served on the Attorney General’s
staff. After serving as Attorney General,
ten became Governors; two became
United States Senators, and two became
members of the House of Representa-
tives. Nineteen became state Supreme
Court justices and twelve became judges
of other courts.

2, Conumittee on the office of Attorney General, FOR-
MER ATTORNEYS GENERAL ANALYZE THE
OFFICE, September, 1970.

1.521 THE ATTORNEYS GENERAL: EDUCATIONAL RACKGROUND

Degree Held

Number of Attorneys General Holding Degree

1963 1964
LL.B. .. T e 53 50
A.B. and LL.B. . 26 232
B.S. and LL.B. .. . 6 8
TD. i . 1 1
B.S.L. and LL.B. . 0 0
AA. and LL.B. . . 0 0
Ph.B. and LL.B. . 0 2
B.B.A. and LL.B . 0 0

1965 1966 1967 1968
52 51 50 50
19 2l 24 25
12 9 5 5
0 0 1 1
1 1 l 0
0 0 ] 1
1 1 L 1
1 0 1 1
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1.522 AGE AT ASSUMPTION OF OFFICE

Age at Assumption of Office
Arithmetic Mean

Mode

Year
Range

1963 wccviinne 32-63 years
1964 .vveene 32-63 years
1965 ccovvenens 29-63 years
1966... 29-63 years
1967 .... 29-63 years
1968.... 29-63 years

47.2 years
45.0 years
46.4 years
404 years
44,1 years
44,8 years

49 years (freq. of 6)
49 years (freq. of 7)
49 years (freq. of 9)
49 years (freq. of )
41 years (freq. of 7)
none discernible

1.523 PUBLIC OFFICES HELD PRIOR TO TAKING OFFICE

Office Number of Attorneys General Having Held Position
1963 1964 1965 1966 1967 1968
City or County Attorney ....uves " 16 22 22 22 20 22
Municipal fudg,e s 2 2 5 4 4 4
State Judge... 3 4 4 4 4 4
Federal ]'udge 0 0 1 1 1 1
State Agency Head 3 2 4 3 5 5
GOVErNOT e 1 1 1 1 1 ]
State Senator .. 5 4 2 3 6 g
State Representative ..., 16 14 13 13 13 14
Floor Leader ..o, 3 2 9 4 4 4
Asst or Dep. A.G. 14 11 13 13 15 13
U8, Attorney 6 7 7 7 6 6
Assistant to Governor .. 1 0 2 2 2 1
City Elected Official ... 2 1 1 1 2 2
Licutenant Governor ..., 1 1 1 1 1 1
~

1.524 TENURE OF OFFICE

Years of Tenure

Number of Attorneys General Holding Given Tenure

1963
One or less .. FRRPTTOTOT RN v 16
TWO veeennes w14
'lhrcc e 5
Four.... 5
Five ... 5
SiN v 2
Seven . 1
Kight .. 1
NINC vvccerinnaninns 0
Ten-Fourteen . 3
Fifteen-Twenty ..o 1

1964

7
10
7
10

e GO OO B O

1965

4
15
3
10

— oot

1966

Ju—

= B 1O DO U B =T U1 Ot

1967 1968
0 0
14 4
3 12
15 3
1 13
4 4
5 1
4 5
1 4
5 5
1 1

1.6 Relationship to the Legal Profession

The Attorney General’s relationship
to the bar in the states is not strongly
defined, although he is potentially in a
position to exercise leadership. In
England and Canada, the Attorney
General is the titular head of the bar.
No such formal role devolves upon the
office in America,

State Attorneys General have vary-
ing degrees of involvement with the
bar. Some have formal duties in re-
viewing petitions for bar membership
and in initiating proceedings for dis-
barment. Generally, however, the ex-
tent of their professional activities de-
pends on their individual interests.
Most take an active part in bar associa-
tion meetings and some have published
articles in the state bar journal. In some
states, Attorney General's advisory
opinions are published or briefed in the
bar magazine. The Attorney General’s
role in recruiting lawyers for com-
munity service in times of emergency
has been demonstrated. He may be
active in projects of the American Bar
Association, such as promoting that
group’s standards for the administra-
tion of justice!

1.61 The Attorney General and the
Bar

Table 1.6, based on data submitted
to C.O.A.G. by Attorneys Generals
offices, shows his relationship to the
bar.’ Attorneys General serve on the
state bar’s board of delegates in Col-
orado, Connecticut (ex-officio) and
Pennsylvania (ex-officio). Minnesota’s
Attorney General serves on the bar
association’s  unauthorized practice
committee and Wisconsin’s Attorney
General does legal work for the state
bar. The Attorney General of South
Carolina serves on the committees on
criminal law of both the integrated

1. See Scction 1.75 of this study.

state bar and the private bar association.

C.0.A.G. inquiries to a few state

bar associations showed that there is
some interest in involving the Attorney
General in bar activities. For instance,
the director of the Missouri bar indi-
cated that while the various Attorneys
General in the past have been re-
peatedly urged to participate in bar
activities, his participation often has
been limited because of a busy schedule,
However, the director commented
that:
Since Attorney General John Danforth has
been in office, we have had a closer relation-
ship than in the past. e has expressed a
very definite interest in promoting projects
in which The Missouri Bar is interested, and
beeause of that we have had several private
conversations with him that have heen very
helpful and very resourceful to us,  We
would like to expand and continue to in-
volve the Attorney General's Office in Bar
activities.?

The director of Maine’s Bar Associa-
tion pointed out that, though the rela-
tionship of the Attorney General and
the bar was informal, it was nonetheless
close. Five of Maine’s Attorneys Gen-
eral have served as president of the bar
association and one served as bar presi-
dent while he was Attorney General.
The bar association’s director com-
mented that relations between the asso-
ciation and the Attorney General were
already very good:

The Attorney General himself has been most
helpful in many ways and so have his staff.
They have contributed material to our Bar
Bulletin and have never failed to give sug-
gestions and advice when called upon?

Former Attorneys General re-

sponding to C.0.A.G. questionnaires

2. Letter from Wade F. Baker, Executive Director, the
Missouri Bar, to Attorney General John B, Breckin.
ridge, April 29, 1970,

3. Letter from Chauncey Rnhbms, Executive Director,
Maine Bar Association, to Attorney General John B,
Breekinridge, April 29, 1970,




1.6 ATTORNEYS GENERAL’S DUTIES RELATING TO TIHE BAR
Serves Reviews
On Petitions Institutes
Judicial For Entrance  Disbarment
S Council To Bar Proceedings Other
Rlabama 770000 No No No
Alaska ... .
Arizona ... . No No No None
Arkansas ... .
California cvvenrann No No No Mentber of Comm'n on Jud'l Appts.
Colorado oo No No Yos x"\;lembcr, Bd. of Delegates to State
Bar
Connecticul v, No No No Serves on Board of Delegates
Delaware No No No None
Florida e No No None
Coorgi v No No No
(Y TEITS ORI Yes Yeos Yos Chairman, Board of Bar Examiners
[Hawaii . No
m‘.'h". No No No None
nois v, vererererens
Indianit ...conieenne No No Yes
lowit e Yos Yes Chmn,, Bd. of Law Examiners
K4ns§is covvevinnsenenreers
Kentueky e No No No
Lowisiang oo, No No No
Maine oo, Yos No May May prepare memos of law for
Justices
Marviand oviaiien, No No No May institute action for unauthor-
ized practice
Mussachusetts v No No No None
Michigan ..o No No No Mbr.,, Probate Judges Retire Bd.
Minnesota v, No No No AG is rep. on Bar Assn’s Unauthor-
ized Practice Committee
Missitsippi v No No No
MISSCUIT v
Montana e, No Yes Yes
Nebraska oo, Yes
Novida v No No No None
New Hampshire ... Yes Yes
I . v
New Jersey o No No No None
New Mexico v, Yes No No
New York e No No No
North Caroling ... Yes No No None
Notth Dakota v, Yes
|
OO cervervrenneninns No No No None
Oklnhoma i No No No
Oregon v, Yes No No
Permsylvania ., No No No Mbr, State Bar House of Delegates
Purrto Rico v Yes No May Mbr, Committee on Judie. Appts.
|
RhodeIsland ..,
SN0 wvveeisieninen,
Soth Carolina ... Yes Yes, May
S()“ulh Dakota v Yes No May
'I‘({nncssoo Yes No No None
TENAS v,
Ukah i, No No No
Vermont veaeomis No No Yes
Virgan Islands ..., Yes No No
VIrginia veuenn o, No No Rep. Bar  AG may employ counsel to prose-
. cute persons practicing illegally
\L’ushinglon.....‘....... Yes No No None
\i}\:cst Virginia e, No No No None
Wisconsin e, Yes No No Legal work done for state bar
\‘J\’)'()xl\ing e No No No None
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did not generally favor an official posi-
tion for the Attorney General with the
bar association.  Seventy-nine stated
that the Attorney General’s should not
gerve as an ex-officio member of the
exccutive board of the state bar associa-
tion, while bwenty-seven favored this
kind of participation,  Of thirty-eight
incumbent Attorneys General, twenty-
four felt he should not serve on the
board.

Commenung upon the proposition
of formal office holding in the bar as-
sociation by the Attorney General,
General Vernon B. Ronmey of Utah
incicated that it was important for the
bar to be non-partisan, For this reason,
public officials should not have official
bar positions.!  Attorney General Rom-
ney did indicate that his office co-
operated and worked closely with the
bar in holding legal seminars and other
activities,

Attorney General Robert Morgan of
North Carolina instituted a program,
Youth and the Law, which recruited
volunteer attorneys through the state
bar to work with his statf preparing
talks on aspects of the law which
were of interest to youth., The pro-
gram now uses attomeys from all scc-
tions of the bar, and is fully operative
in over forty of the state’s one hundred
counties.  The C.O.A.G. report on
collective disorders describes Attorney
General A, F. Summer of Mississippi’s
work in successfully recruiting attor-
neys for volunteer service in the after-
math of hurricane Camille.

1.62 Development of the American
Bar

Attorneys have always occupied a
preeminent position in American public
and political life.  Alexis de Tocque-
ville’s classic study of Democracy in
America, written in the 1830’s, said
that:

As the lawyers form the only enlightened
class whom the people do not mistrust, they

A Interview with Attorney General Vernon Romney,
in Salt Lake City, Utah, Octobier 19, 1970.

are naturally ealled upon to oecupy most
of the public stations. They fill the legisla-
tive assemblies and ave at the head of the
administration; they consequently  exercise
a powerlul influence upon the formation ol
the law and upon its execution®

The leadership of fawyers has remained
a strong foree in American governmmoent,

In Colonial Ameriea, the organiza-
tion of the legal profession was as tlex:
ible and amateurish as was the achninis-
tration of the law itself. Many Colonial
lawyers had little if any legal training
and, without an organization to impose
ethical standards, lawyers [requently
practiced with a lack of respecet for con-
siderations other than fee collections,?

Judicial decisions were seldom wril-
ten in the Colonial courts.  The few
opinions that were recorded rarely in-
cluded the reasons for the decision.
Thomas Jefferson observed, in 1767,
that the then-Attorney General of Vir-
ginia, John Randolph, owned three
manuscript volumes of cases reported
for Virginia’s highest court between
1730 and 1740. Jefferson commented
that these reports were of little use be-
cause the judges of that court were
chosen for their wealth and social stand-
ing rather than their knowledge of law,
Generally, the Royal Governors of the
Colonies controlled judicial adminis-
tration. They frequently chose judges
on the basis of friendship and inter-
fered in the judicial process in many
instances.’

As  commierce expanded in  the
Colonies, the practice of law began to
show signs of discipline and organiza-
tion and educated men of the Colonies
began to take up the profession. Legal
education was offered at a few col-
leges. The custom of Colonial lawyers
studying at English Inns of Court also
contributed toward raising the pro-

5. Alesis de Toequeville, DEMOCRACY IN AMERI-
CA, 279 (Knopt ed., Vol. I, 1945).

g. Anton-llermann Chroust, 1 THE RISE OF THIE
LEGAL PROFESSION IN AMERICA, 26-28 (1965),

7. Id. at 21.93,
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fession from one of low repute in the
early Colonial period to one of high
regard at the time of the Revolution®
Bar associations began as carly as 1745,
when New  York established  one.
Colonial  Governors  usually  con-
trolled the licensing of lawyers. In the
1770’s, Governors and legislatures began
to exact fixed requirements of law office
study prior to bar admission. This, in
turn, encouraged the establishment of
law schools. The early bar or law clubs
also encouraged the higher educational
standards for admission to the practice
of law. They also set standards of legal
etiquette and other provisions for those
who were already practicing lawyers,
For instance, the Sutfolk County, Mas-
sachusetts Bar voted in 1784 that:

No gentlemen of the Bar ought to get out of
his office to put himself in the way of apphi-
cations for drawing of writs nor to employ
any other persons to do business for him out
of his office.?

During  the  post-Revolutionary
period, the legal profession suffered a
severe decline in prestige because of a
growing hostility  toward lawyers,
Economic conditions contributed to
this hostility, but chiefly it was due to
what the public saw as a rising clitism
among lawyers as a result of increased

cducational requirements.  One New,

York newspaper declared that “of all
aristocracies, that of the lawyers is
the worst,”!% This period of “demorali-
zation” and “deprofessionalization” cul-
minated in the period of 1840’s and
1850°s with the state legislatures scal-
ing down educational requirements for
bar admissions. New Hampshire, Wis-
consin and Indiana even eliminated
educational requirements entirely, In
this same period, legislatures made
judges’ offices elective rather than ap-
pointive and placed limits on judges

S, Charles Warren, A HISTORY OF THE AMERICAN
BAR, 17-18 (1968).

9. Ghroust, supra note 6 at 1584-185,

10. Id. at 196-201.

commenting on evidence during trials
and assisting juries to reach verdicts.!!
After 1875, the deplorable condition of
the standards of the legal profession
compelled the bar leaders to take a
firm stand in leading the profession
back to its earlier position of high educa-
tion and ethical standards.'®

In 1849, the American Legal Associa:
tion was formed “for the purpose of
ensuring safety and facility in the col-
lection of claims and transactions of
legal business throughout the United
States.” The Association was also a
referral service and membership merely
required a five dollar fee. It existed
only five years, Twenty-four years
later, in 1878, the American Bar Associa-
tion had its beginning.'?

The decline in legal standards and
education requirements in the post-
Revolutionary period alluded to above
saw a decline in the organized state bar
associations. The states, rather than the
bar associations, took over the task of
defining bar entrance standards. Rut,
during the late 19th Century, a period
of general political corruptior, state
bar associations were again organized to
improve ethical standards.!  These
associations were the moving forces
behind the establishment of codes of
professional ethics, The first such code
was promulgated by the Alabama State
Bar Association in 1887, and by 1908
most states had set standards for ethics,
either as a direct result of bar associa-
tion or legislative action.!'s

The American Bar Association be-
gan its effort to develop a Code of
Ethics in 1905. In 1908, it adopted thir-
ty-two Canons of Ethics which have
served as a guide to the legal profes-
sion until the present time. The A.B.A.
Code became a guide for state codes.
By 1914, thirty-one state bar associa-
tions had adopted the Code with little
or no change and five additional states
had substituted the A.B.A, Code for
their own codes. The A.B.A. House of
Delegates adopted a new Code of

L6 Relationship to the Legal Profession 83

Professional Responsibility in August,
1969 which became effective in Janu-
ary, 1970 The principal change in
the 1970 Code is the division of Canons
into two parts: ethical standards which
are aspirational in effect, and discipli-
nary rules, which define minimum
levels of acceptable conduct. The
Code stresses some of the old standards
and clarifies others, but does not strike
out into radical new grounds,

In 1914, the A.B.A. established a
Standing Committee on Professional
Ethies, It was charged with overseeing
state and local bar associations’ mem-
bers. The A.B.A. does not handle com-
plaints about lawyers directly, but
refers them to the appropriate local bar
association. Many of these associations
issue written veports of their actions
and, since 1924, the A.B.A. has been
publishing samples of its opinions
which are issued when requested by
members or officials of state or local
bar associations. These bar associations’
actions are interrelated with state stat-
utory provisions dealing with profes-
sional discipline.'?

The American Bar Association has
had a strong influence on the standards
for legal education. One of its most
significant decisions was made in 1921,
when its Section on Legal Education
and Admissions rejected a set of sug-
gested reforms, which were the cul-
mination of a study of legal education
made at the behest of the A.B.A. and
the Carnegie Foundation. Dr. Alfred
Reed, a professional educator, directed
a study of legal education which be-
gan in 1913 and took twenty-two years

1. Chroust, supra note 6 at 16-18.

12, Mavwell Bloomfield, Law v, Politics: The Self-Image
of the American Bar 1830-1860, 12 AM.]J. LECGAIL
HIST. 306 (1068).

13. Iel. at 321,

Li. Chroust, supra note 6 at 169-172.

15, Henry Drinker, LEGAL ETHICS, 23 (1953).

16, John Sutton, The American Bar Assoctation Code of
Professional Responsibility, 48 TEX. L. REV. 235
(1970),

17, I, at 23.25, 30-35.

to complete, One proposal was that,
since lawyers performed a variety of
tasks, legal education and law schools
should be divided into two categorios:
scholarly law schools aimed at produc-
ing a highly-cducated  judictary  and
practitioner schools associated with bar
examiners which would train lawyoers
for practice. Bar examinations would
be keyed to the type of edueation re-
ceived. The setting of legal standards
and responsibility for the improvement
of the law would be assumed by se-
lective “inmer” bar associations, some-
what like the English systems of Inns
of Court.!8

Legal education has become con-
tinually more uniform and bar entrance
examinations  have encouraged  this
uniformity, Recently, however, there
have been new proposals to revise this
system. The profession is often remind-
ed that the public views lawyers as
persons who complicate, rather than
clarify, matters and that legal education
should be aimed at service to the pub-
lic.' One proposal for revision is a
plan developed at Stanford University
Law School for a Master of Jurispru-
dence, a two-year non-professional de-
gree. This program is aimed at those
trained in ficlds such as public and
business administration, journalism, or
ecoromics. The student would have
the option of continuing for a third
year to gain a Juris Doctor degree,®

Wisconsin offers an example of an
innovation in bar admissions. Rather
than giving the standard two or three
day written examination, the Wisconsin
bar requires graduates of Wisconsin
law schools to successfully complete a

18. Carl Selinger, The Functional Diviston of the Ameri-
can Legal Profession: An Historical Prologue, 21 ).
LEGAL ED, 523 (1969).

19. William  Pincus, Reforming Legal Education, 53
ABLAL L1036 (1967)

20. Thomas  Ehrlich  wad  Phomas  eadrick, The
Changing Structure of Education at Stanford Law
Sehaol, 22 J. LECAL ED. 452 (1970); See also David
Haber and J. Cohen, THE LAW SCHOO!, OFF TO.
MORROW (1968).
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ten-week course in practical legal pro-
cedure given by the Wisconsin Univer-
sity Law School. The faculty of pri-
vate-practice lawyers who are special-
ists in various fields teach courses in
conveyaneing, the drafting of deeds,
guardianship, enforcement  of  judg-
ments, and other areas. The courses
are geared to practice rather than the-
ory.?

The Role of the Attorney General

In nearly cvery state, bar admis-
sfons are keyed to the examination of
legal knowledge and character investi-
gations.  Answers to C.OAG. ques-
tionnaires show that the Attorneys Gen-
eral of Guam, lowa and Montana
review petitions of candidates for bar
admission, In Guam and lowa, the
Attorney General serves as Chairman
of the Board of Examiners of Law Ex-
aminers. A recent C.0.A.G. question-
naire asked former Attorneys General
whether or not they thought the Attor-
ney General should review petitions
for entrance to the bar. Ninety-fow
former Attorneys General did not Favor
reviewing  the  petitions, and  only
twelve favored the involvement of the
Attorney General in this part of the bar
entrance process.

The Attorney General’s participa-
tion in education and bar entrance ré
quirements is minimum, even though
he is in a position to influence legal
standards. Tle could help assess the
professional needs of his state and help
coordinate  state  and  private  law
schools, He could also help develop
linison between law schools and bar
examiners and admissions committees,
In most states, there is a wide gap be-
tween the bar and law schools, The
Attorney General in his own state and
the National Association of Attorneys
General are in an excellent position to
influence efforts which may be made

21 Eugene Wright, Progress Toward Legal Internship,
33 JUDICATURE 184, 186-187 (1970).

to develop nationwide bar entrance
standards and qualifications.

1.63 The Integrated Bar

The integrated or unified bar has
been defined as “a form of profession-
al organization to which all lawyers are
required to belong and pay reasonable
dues in order to practice in the par-
ticular state,” The movement favor-
ing the unified bar began in 1912 when
Herbert Harley, a co-founder of the
American Judicature Society, studied
the structure of the Law Society of
Upper Canada. Because of his per-
suasion, in 1921 the American Bar Asso-
ciation’s Comraittee on State Bar Or-
ganization recommended that unified
state bars be established. The first was
established that same year in North
Dakota, Most states have a wunified bar
by statute. In others, it is established
by cowrt rule, the courts basing their
authority to do so on the theory that
the court hias the inherent power to re-
quire unification and the requirement
is a legitimate use of the judicial power
to regulate the profession.

A recent challenge to the right of
a state to require bar membership was
presented by a Georgia attorney who
argued infer alia that the requirement
of membership violated the state’s
“right-to-work” law. The court rejected
the argument and upheld the constitu-
tionality of the unified bar, comment-
ing that the state has a vital interest in
the administration of justice and could
create a state bar to maintain profes-
sional standards,

Thirty-two jurisdictions now have
a unified bar system:

Alabama California
Alaska Florida
Arizona Georgia
Arkansas Idaho

)

22, Camphell Thormal, The United Bar—Integration or
Disintegration, 32 JUDICATURE 360 (1969).

2. L, at 360-368,

21 Samy v, Olah, 255 Ga. 497, 169 S.E. 2d 790 (1969);
see also Lathrop v. Donohue, 367 U.S, 820 (1960).
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Kentucky Oregon LG4  Bar Discipline
Louisiana Puerto Rico
Michigen South Carolina There are generally three sanctions
Mississippi South Dakota which are imposed in diseiplining at-
Missouri Texas torneys:  disharment, suspension, and
Nebraska Utah reprimand.® Early cases confirmed the
Nevada Virgin Islands inherent right of state courts to impose
New ITampshire  Virginia these sanctions; as courts have the vight
New Mexico Washington to admit attorneys, they also have the

West Virginia
Wisconsin
Wyoming

North Carolina
North Dakota
Oklahoma

Of the above jurisdictions, twelve
have a unified bar set by statute, four
by court rule and fourteen by a com-
bination of both statutes and court
rule. In Arkansas, the unified bar was
established by constitutional amend-
ment. Of the twenty states without
unified bars, at least seven are moving
toward instituting them.® The Ameri-
an - Judicature  Society prepared in
1961 an annotated bibliography on the
unified bar, with citations for each
state.® In most states which have the
integrated bar, its constitutionality has
been tested, and it has been consistent-
ly upheld.

Justice Campbell Thornal of Flori-
da, in discussing the unified bar, point-
ecd out that since recent Supreme Court
decisions have increasingly emphasized
a defendant’s right to a lawyer as a
part of due process the legal profession
has reached the status of a professional
public utility, “a service cssential to
public welfare.” He also commented
that the governing board of a unified
bar can serve as a spokesman for the
entire profession, but the governing
board should be equally apportioned
among the various circuits to assure its
representative nature.?”

5. Glenn Winters, Offteers of the Court in Name and
In Foet, 52 JUDICATURE 358-359 (1969): see also
Glenn Winters, The Unified Bar, 23 ARK, L. REV,
526 (1969).

26, American Judieature Soclety, CITATIONS ANIDY
BIBLIOGRAPHY ON THE INTECGRATED BAR 1>
THE UNTTED STATES (1961).

. “Thornal, supre note 22 at 361,

o
=1

right to suspend or disbar® The dis-
barment proccedings are usually cone
sidered to be quasi-judicial, civil pro-
ccedings. Llowever, a recent Supreme
Court decision has equated the penal-
tes involved with those“sof eriminal
cases and has decided that the lawyer
in a disbariuent action may invoke the
privilege against self-inerimination,
Lawyers are  governed by rules
drawn [rom statutes, common law, the
canons and the customs and peactices
of the bar. While the legal weight of
the Canons of Ethics in court cases is
uncertain, their effect is persuasive in
defining conduct expected by lawyers.
They are usually cited as indicating
established usages and customs of
the bar rather than strict legal prece-
dent. Unlike the British bar, disci-
pline for American lawyers is not
handled solely by the profession. Any
person may file a complaint against
an attorney; usually it is directed to a
state bar association grievance commit-
tee whose prelimivnary findings will be
referred to a court if action is war-
ranted. The court, which may or may
not hear additional evidence on the
case, has the power to impose sanc-
tions. The proceedings are instituted

"

25. Note, The Imposition of Disciplinary Measures fo
the Misconduet of Attorneys, 52 Colo. L. REV.
1039 (1932).

29. E.p, Wilson v, Popham, 91 KY, 327, 15 S.\V. §59
(1891): State ex ret. Walker v. Mullins, 129 Mo. 231,
31 8.0V, T4 (1895).

30. Spivack v, Klein, 385 VLS. 511 (1967); and see Jack
Chilingirtan, State Disbarment Proceedings and the
Privilege Against Self-Incrimination, 18 BUIFP, L,
REV. 489 (1969); note, The Right to a Yury Trial in
Disharment Proceedings, 6§ MICH. L. REV. 604
(1970).

31, Drinker, supra note 15 at 22.27,
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and conducted by the Attorney Gen-
eral, the county attorney, or by a court
appointed lawyer. In Georgia, North
Carolina and Texas the lawyer may
elect to have a jury trial.® It has been
held that the Attorney General is a
proper party to institute disbarment
proceedings, even in the absence of
statute.

The Attorney General’s Role
in Disbarment

Available C.0.A.G. questionnaire
information indicates that the Attorney
General institutes the disharment pro-
cedures of ten jurisdictions and that
such participation takes various forms.
In Colorado, the Attorney General in-
stitutes proceedings at the direction of
the Supreme Crurt, Indiana’s Attor-
ney General may file disciplinary pro-
ceedings before the Supreme Court
with or without leave of court, and he
may also file a brief and present oral
arguments, In Guam, the Attorney Gen-
eral institutes proceedings. In Iowa,
he investigates and tries the case hefore
the court after the trial is directed by
the Chief Justice. In Montana and New
Hampshire, the Attorney General in-
vestigates complaints and, if there is
cause, he files a complaint before the
Supreme Court. Nebraska's Attorney
General is one of several officials em-"
powered to file a formal nomplaint and
may appear before the court if he so
chooses, In South Dakota, the Attorney
General or the state bar grievance com-
mittee may investigate cases and file
them before the court. In Vermont, the
Attorney General prepares a present-
ment and files it before the Supreme
Court. In Virginia, he represents the
state bar in these proceedings.®

Aithough the Kansas C.0.A.G. ques-
tionnaire does not highlight the Attor-

32 I, at 34
33, State ex rel. Walker ¢, Mullins, supra note 29,

3. Charles Potts, Disharment Procedure. 24 TEX. L.
REV, 161, 179-150 (1945-48), and C.O.AG. Ques-
tionnaires.
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ney General’s role in disbarment, an
interview with former Attorney Gen-
eral Clarence Beck suggests that he
may play an informal role.®® Upon
being notified of a complaint against
a member of the bar, General Beck
investigated the charges. When he un-
covered sufficient information to sug-
gest that a disbarment hearing was in
orcler, he confronted the attorney with
the evidence and prevailed upon him
to voluntarily withdraw from the bar.
However, former Attorneys General
who answered a C.0.A.G. question-
naire do not favor an active role in
disbarment proceedings. Forty bhe-
lieved that the Attorney General should
institute such proceedings but sixty-six
dissented.

The Attorney General’s role in bar
discipline could properly go beyond
the functions he performs in the dis-
barment procedures of the few states
mentioned. As the chief lawyer of the
state he must assure its citizens that its
lawyers are officers of the court and
performance of their duty is beyond
reproach. He should also participate
in efforts to see that the grievance pro-
cedures are more upen to the public
and that clients kaow where they can
present compladuts with the assurance
that they will be heard.

In a recent book that iy very critical
of the legal profession, Morris Bloom
favorably discussed bar association
client security funds in the United
States and abroad® The funds are
derived from contributions from law-
yers and are available to clients who
have been unprofessionally represent-
ed by attorneys. While disbarment pro-
cedures are effective in upholding the
standards and ethics of the profession,
the procedures are of no use to the
client who has been financially abused
35, Interview with Clarence Beek, former Kansas At

(‘(S))l_';l(l)(‘)' General, in Raleigh, North Carolina, July 20,

36. Murray Bloom, THE TROUBLE WITH LAWYERS
(1969).
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by an attorney. Client security funds
fill such a void. Today nineteen foreign
countries have such funds. In 1957,
Vermont initiated a fund and twenty-
six other states and six counties have
since instituted funds. The American
funds, however, are not as effectively
utilized as are funds elsewhere. Since
their inception, all thirty-three funds
have dispersed only a total of $125,000,
as contrasted with an average $456,000
paid annually frem the English fund.®
Each suggestion has merits as well
as drawbacks. Whereas a particular
plan may not be appropriate, debate
concerning the general topic of how to
help the aggrieved client clearly is,
and the Attorney General can foster
such discussion.

As in England, the American Attor-
ney General is subject to the discipline
of the bar and court in the same man-
ner as are his professional colleagues.
Bar admission is a requirement for of-
fice in a majority of jurisdictions, so
disbarment could be tantamount to
removal from office. In all jurisdictions
where bar admission is not a require-
ment for office, an Attorney General
would be very restricted in perform-
ances of his duties if he were not an
attorney in highest standing,

Available historical accounts reveal
no case of attempts to disbar an Attor-
ney General. However, Attorney Gen-
eral Miles Lord of Minnescta was disci-
plined by the State Supreme Court in
1959 for his activity during a daylight
savings time “crisis.” The legislature
first passed a law giving counties the
option of going on daylight-time and
then passed a law permitting the Gov-
ernor to set clocks statewide, The At-
torney General then issued an opin-
ion denying the counties the right to
set time. The courts issued a writ for-
bidding future county action in the
time debate and the Attorney General
then seemingly reversed himself by

37. Id. at 30

publicly urging non-compliance with
the writ, maintaining that it could not
be used to restrain a non-judicial act of
a legislative body. He announced that
he would urge the court to quash the
writ and sent telegrams to justices re-
questing an early hearing on the mat-
ter.

The court initiated an original dis-
ciplinary hearing against the Attorney
General regarding his professional in-
discretion in the matter. Under counsel
from the Governor, the Attorney Gen-
eral refused to appear before the court
at the hearing. The court held the At-
torney General “severely censored.”
The court retained jurisdiction over
General Lord for three years to pre-
vent a recurrence of his conduct. The
court stated:

To hold that the A‘torney General, when he
appears in court in a legal matter is immune
from the ethical standards preseribed for
other attorneys and that the court is impo-
tent to discipline him for misconduct would
reduce the court to a tool of the executive,
The power of a court to exact of an attorney
who represents the state the same standards
of fidelity and honesty as one required af
attorneys who represent private clients
furnishes the main distinction between inde-
pendent courts in a free society and courts
that are subservient to the executive in a
dictatorial form of government,

The unethical or contumacious conduct
of an attorney—whoever he may be—in a
legal matter pending in court, involves
something resting entirely with the judicial
branch of the government, While the At-
torney General is a part of the executive
branch of goverument, as an attorney he is
also an officer of the court. When he ap-
pears in court in a legal matter, he is acting
as an attorney.

It is elementary that one who is admitted
to practice as an attorney at law is an offi-
cer of the courts, and both by virtue of his
oath of office and the customs and tradi-
tions of the legal profession, he owes to the
courts the highest duty of fidelity.®

In a concurring opinion, Justice
Murphy of the Minnesota court sug-

38. In re Lord, 97 N.W, 2d 287 at 289 (1959).
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gested that the regular bar disciplinary
procedure should have been utilized in
the episode rather than having the mat-
ter come originally to the court.

1.65 Continuing Legal Education

In 1959, the American Bar Associa-
tion held its first conference on con-
tinuing education. The American Law
Institute and the A.B.A. established a
Joint Committee on Continuing Legal
Education in 1947, with the primary
purpose of demonstrating the need
for such education. The idea developed
from the efforts made to retrain return-
ing World War II veterans. The Com-
mittee works in conjunction with state
and local bar associations, to keen pro-
fessiona! skills current and to upgrade
these skills.® Thirty-one states now
have full-time state administrators for
continuing legal education, some with
large staffs. These are usually spon-
sored by the state bar association, and
may be assisted by University exten-
sion services and law schools.*0

Courses may cover many different
areas of legal practice such as trial and
appellate advocacy and new rules of
evidence. The Illinois Bar Association,
for example, ran programs in 1969 on
such topies as handling criminal cases,
workmen’s compensation, trial evi-
dence, estate planning and speed read:
ing. Over eight thousand attorneys at-
tended the course in 1969, which in-
cluded a handbook, “Civil Practice
before Trial,”!

1.66 Judicial Councils

Judicial councils have been estab-
lished by statute in many states to pro-
mote judicial reform, collect statistical
and other data, and to recommend pro-

39, Paul Wolkin, The Present Status of Continuing Legal
Education in the United States, 20 ], LEGAL ED.
G4 (17968).

10. W. Edward Sell, Roundtable on Continuing Legal
Education, 20 J. LEGAL ED. 612 (1968).

41, Ceorge Herous, The Lawyer's Responsibility: Con-
tinwing Education, 51 CHI, BAR REC 155 (1970),

cedural changes that will improve uni-
formity and expedite court business.
While the composition of the council
varies, the state’s chief justice is usually
chairman, and membership includes
judges of both superior and lower
courts and representatives of the bar.

The Attorney General serves on ju-
dicial councils of fourteen jurisdictions,
as shown in Table 1.6. Former Attor-
neys General responding to a C.0.A.G.
questionnaire were about evenly di-
vided on the question of judicial coun-
cil membership; fifty thought the At-
torney General should serve on the
council and fifty-four thought he
should not. However, twenty-two in-
cumbent Attorneys General thought he
should be on the judicial council and
only fourteen that he should not.

The state Attorney General is often
required to participate in some stages
of judicial discipline, usually the im-
peachment process. Lesser disciplinary
measures, such as reprimands, are usual-
ly carried out on an informal basis. In
four states, the Attorney General par-
ticipates in court disciplinary proceed-
ings. In Alabama, he brings charges be-
fore the court; in Indiana, the Attorney
General files information before the
supreme court; Iowa’s Attorney Gen-
eral presents the removal petition to
the supreme court; Missouri’s Attorney
General commences removal proceed-
ings before the supreme court; and in
Oklahoma, the Attorney General is one
of several officials who may bring re-
moval charges.*?

In New Jersey, the Attorney Gen-
eral participates in the judicial disci-
pline proceedings on a more informal
basis. After a complaint has been sub-
stantiated, the Chief Justice of the
Supreme Court may call the offending
judge to an informal sitting of the Su-
preme Court which can include the

42, William Winter, Judging the Judges, 41 MISS, L.} 1,
16-21 (1969).
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calling of witnesses. In this type of
proceeding, the Attorney General may
be called upon to act as a prosecutor.®?

1.67 The English Bar

While the American bar traces its
origins to the English bar, this heritage
did not influence any state bar to
copy the English system. The division
of the English legal profession between
barristers and solicitors can be traced
to serjeants of the courts of Common
Pleas and the clerical establishment of
the courts of equity, the solicitors,
pleadors and conveyances of the 13th
and 14th Centuries. The law serjeants
may be considered a vague ancestor of
today’s barrister and the various early
court clerics may be considered to
have survived as today’s solicitors, who
still do not have an oral role in the court
system.

English barristers are members of
one of the four Inns of Court which set
both educational and disciplinary
standards. The barristers have exclusive
right to present cases before all but the
very lowest English courts and the ju-
diciary is drawn solely from their
ranks. A barrister is not required to
have a university education, but he
often does. His particular Inn of Court
merely requires that he attend a specific
number of dinners at the Inn. This re-
quirement is a relic of the time when a
lawyer received his education at the
Inn during after-dinner sessions of
most courts. He is required to pass a
professional examination before being
called to the bar.#

Barristers are governed and indi-
rectly disciplined by the General Coun-
cil of Bar, formed in 1895. Previous to
the institution of this Council and its

predecessor, the Bar Committee, in

43, Note, Remedies for Judicial Misconduct and Dis-
ability: Removal and Discipline of Judges, 411 NY. UL
L. REV. 149, 193 (1966).

A4, David Gilbert, Lawyers in England—Present Posi-
tion and Current Trends, 52 JUDICATURE 248
(1969).

1883, the Attorney General had sole
responsibility for “determining the lim-
its of its professional etiquette.” The
Council is composed of four official
members, the Attorney Geneval, the
Solicitor General, the Chairman and
Vice Chairman of Council, and of sixty-
five elected and nominated members
from the Queen’s Council and the bar,
The English courts have recognized the
bar Council’'s duty to regulate the pro-
fegsion. Its rules deal with etiquette
rather than law and are only binding
within the profession. Individual dis-
ciplinary cases are decided by the Inn
of Court which admitted the barrvister
to the bar#

Attorney General Sir Elwyn Jones,
in commenting on his functions as
titular head of the bar of England, in-
dicated that, while questions of pro-
fessional conduct are dealt with by the
bar Council, the Attorney General and
the Solicitor General are personally
consulted in these matters. Morcover,
J. L. J. Edwards stated that “it would
be unthinkable for the Bar Council to
issue edicts governing the actions of
the whole profession which has not
previously been concurred in by the
Attorney General.™™ As a bar member,
the Attorney General is, himself, sub-
ject to disciplinary procedures as any
other member would be, Edwards
described a recent attempt to discipline
an Attorney General for misconduct,
which ended with the charges heing
dismissed as unfounded.

Solicitors, whose legal work is con-
fined to matters outside of the court
room or cases at the lowest county

court level, are ten times as numerous

45, Siv Gearge Coldstream, Professional Standards, Eth-
ies and Discipline of Advocates in England, ABA.
Project on Minimum Standards for Criminal Justice,
STANDARDS RELATING TO THIS PROSECU-
TION FUNCTION AND THE DEFENSE FUNC-
TION, TENTATIVE DRAFT 310-316 (1970).

46. Elwyn Jones, The Office of the Attorney-General,
27 GAMB, L. J. 51 (1969).

47, J. LL }. Edwards, THE LAW OFFICERS OF THI
CROWN, 277-278 (1964).
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as barristers. Their legal training is
gained through apprenticeships of three
to five years. Professional standards,
discipline, and regulations are set by
the Law Society which has quasi-offi-
cial status defined by statutory law.
Although solicitors are not required to
be members of the Law Society, Par-
liament has granted it the exclusive
right to issue practicing certificates to
solicitors.

The division between barrister and
solicitor has been often marked by mu-
tual suspicion. The fact that they have
different educational and social back-
grounds has not eased the recent ef-
forts to dissolve this division. Hostility
is still evident if a recent report on

legal reforms is typical of the present
attitude toward solicitors. In referring
to the recent expanded right of solici-
tors to appear in county courts, the
author, a barrister, commented that it
gave “an outlet to the frustrated craving
for advocacy of certain members of
that profession.”® There may be many
advantages to the English system of
dividing the legal work between two
segments of the profession; however,
it seems that the American bar has done
well in avoiding the antagonism of this
kind of division.

48. C. A, Hopkins, Recent Reforms of the Legal System,
28 CAMB. L. J. 1518 (1970).

1.7 Standards for the Criminal Justice System

This Report draws extensively on
other studies of the criminal justice
system, not only to use the information
contained therein, but to bring relevant
recommendations to bear on problems
relating to the office of Attorney Gen-
eral. This section describes some of the
committees and organizations that have
made such recommendations, or that
promulgate model legislation or suggest
standard procedures. Their actual rec-
ommendations are described through-
out the Report, in relation to specific
topics.

1.71  Presidential and Congressional
Commissions

Numerous studies of components
of the criminal justice system have been
undertaken at the federal level. There
have been, however, only two broad-
ranging studies, one completed in 1931
hy the Wickersham Commission, and
one in 1967 by the President’s Commis-
sion on Law Enforcement and the Ad-
ministration of Justice. The latter is
cited throughout this Report.

President Hoover said in 1929 that:
“What we are facing today . . . is the
possibility that respect for law as law
is fading from the sensibilities of our
people.” To meet this crisis, precipi-
tated largely by prohibition, he ap-
pointed a study commission, known
popularly by the name of its Chairman,
former Attorney General George W.
Wickersham.

The Wickersham Commission’s areas
of study were similar to those of the
1965 Commission. Both spoke of the
inertia of the criminal justice system
and the inefficiency of the lower
courts. Both Commissions called for
increased authority in the state Attorney
General over local law enforcement and

L Quoted in Henry S. Ruth, Jr., To Dust Shall Ye Re-
turn? 43 NOTRE DAME LAWYER 816 (1965).
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prosecutions. Dr. Henry S, Ruth, jr.,
has compared the two:

The Wickersham Cormission Filed fourteen
reports during 1930 and 1931: two on prohi-
bition; one each on prosccution, criminal
procedure, the federal courts (progress re-
port only), lawlessness in law enforcement,
police, criminal statistics, cost of crime,
penal institutions-probation-parole, causes
of crime, crime and the foreign born, cn-
forcement of the deportation laws, and the
child offender in the federal system of
justice. In most cases, each report contained
findings and the recommendations of the
Commission itself, followed by findings and
conclusions of advisory committees and
individual consultants. There was no com-
prehensive general report such as that pro-
duced by the 1965 Commission. . . . The
1929 Comumission concentrated to a much
greater degree than the 1965 Comumission
on federal problems and procedures—pro-
hibition enforcement and the eighteenth
amendment, the federal court system, and
children processed in the federal system.?

Crime hearings undertaken by a
Senate committee under the leadership
of Senator Estes Kefauver in 1950-51
placed emphasis on interstate problems
of crime as well as on the role of or-
ganized erime. The Committee sug-
gested that each state “institute a sur-
vey of its law enforcement agencies
with a view toward Dbringing about
greater cooperation between agencies,
greater centralization of responsibility
for enforcement of the criminal law,
and greater efficiency.”

President’s Commission

The President’s Commission on Law
Enforcement and Administration of
Justice was created on July 23, 1965.4
Then-Attorney General Nicholas de B.
Katzenbach was named Chairman of
the nineteen-member group, which

2, Id. at 819,

3. UL S, Senate Committee to Investigate Organized
Crime in Interstate Commerce, 3RID INTERIM
REPORT,

4 Executive Order 11236.
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included representatives of most com-
ponents of the criminal justice system,
Professor James Vorenberg of Harvard
University Law School was named
Executive Director. Task forces of ex-
perts were set up to consider juvenile
delinquency, organized crime, nar-
cotics, drunkedness and assessment of
crime. Extensive use was made of con-
sultants and advisers.

The Commission was not staffed
for the first six months of its two years
and this fact shortened its effective
working life. Its staff ultimately
reached a total of forty persons, drawn
from most relevant disciplines. Various
studies were conducted, including a
nationwide survey of police practices,
field analyses of correctional facilities,
conferences, and other research activi-
ties. Consultants were used to evalu-
ate new ideas, proposed recommenda-
tions, and materials being developed
for consideration by the Commission.
The Commission also sought the advice
of appropriate professional groups.
The Commission itself actually met
only seven times, for two or three days
per meeting, primarily to review ma-
terials prepared by the staff.s

The final product was a detailed re-
port, issued in Pebruary, 1967, and
entitled The Challenge of Crime in a
Free Society, and a series of task forcé
reports. Numerous recommendlations
were made in all areas. The Deputy
Director of the Commission explained
the theme of these reports:

What the Commission primarily concen-
trated upon was the measure of crime in our
society today, the current responses thereto,
and the formulation of directions for change.
The reports had to be geared to serve di-
vergent interests and levels of knowledge.
Public education considerations required
documents attractive to, and comprehensi-
ble by, the layman. Reform considerations
required a presentation that would be per-

5. President’s Commission on Law Enforcement and
Administration of Justice, THE CHALLENGE OIF
CRIME IN A FREE SOCIETY, 312 (1968).

suasive to public officials and practitioners
alike. The requirements of research in the
future dictated goals of servicing the aca-
demic community and creating a useful edu-
cational tool for students. Integrity required
that matters be presented as perceived de-
spite what practical or political considera-
tions might otherwise imply. An impossible
task indeed, but one that required each per-
son to concentrate upon this impossible pos-
sibility. No one could honestly claim in the
end that compromises were not made.?

The Commission reached the “cen-
tral conclusion” that in order to achieve
significant reduction in crime in Ameri-
ca, the following general objectives
must be met:

First, society must seek to prevent crime
before it happens by assuring all Americans
a stake in the benefits and responsibilities of
American life, by strengthening law en-
forcement, and by reducing criminal oppor-
tunities,

Second, society’s aim of reducing crime
would be better served if the system of
criminal justice developed a far broader
range of techniques with which to deal with
individual offenders.

Third, the system of criminal justice must
eliminate existing injustices if it is to achieve
its ideals and win the respect and coopera-
tion of all citizens.

Fourth, the system of criminal justice
must attract more people and better people
—police, prosecutors, judges, defense at-
torneys, probation and parole officers, and
corrections officials with more kvowledge,
expertise, initiative, and integrity.

Fifth, there must be much more opera-
tional and basic research into the problems
of crime and criminal administration, by
those both within and without the system of
criminal justice.

Sixth, the police, courts, and correctional
agencies must be given substantially greater
amounts of money if they are to improve
their ability to control crime.

Seventh, individual citizens, civic and
business organizations, religious institutions,
and all levels of government must take
responsibility for planning and implement-
ing the changes that must be made in the
criminal justice if crime is to be reduced.’

6. Ruth, supra note 1 at §25,
7. President’s Commission, supra note § at vi,
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The Commission found that many
problems resulted from reluctance to
change. For example:

Innovation and experimentation in all parts
of the criminal justice system are clearly
imperative. They are imperative with re-
spect both to entire agencies and to specific
procedures. Court systems need reorganiza-
tion and case-docketing methods need im-
provement; police-community relations pro-
grams arce needed and so are ways of re-
lieving detectives from the duty of typing
their own reports; community-based correc-
tional programs must be organized and the
pay of prison guards must be raised. Re-
cruitment and training, organization and
management, research and development all
require reexamination and reformd

It stated that the first step was for
officials in all parts of the system to
identify and face their problems. To
do this, three steps were held essential:

(1) social action must be instituted which
will prevent crime;

(2) adequate finances must be provided to
do the job: and

(3) the officials of the criminal justice
system must cease to be bound by traditional
concepts and be willing to try innovative
procedures and take sides in order to make
advances.?

The Commission proposed a major
federal program against crime, which
resulted in enactment of the Omnibus
Crime Control and Safe Streets Act.

Most professional organizations
have been involved in major studies
of some components of the criminal
justice system, bringing experts to-
gether to develop improved systems, In
1961, the American Bar Association
initiated a Joint Committee for the
Effective Administration of Justice,
with members from appropriate con-
terences and associations joining in a
“massive project” to coordinate efforts
to improve judicial administration,!

8. ld. at 14,

9, Id. at 1415,

10. 45 JOURNAL OF THE AM., JURICATURE §O-
CHITY 37 (July, 1961).

The American Law lustitute prepared
a Model Penal Code and related laws.
Permanent committees of the Council
of State Governments promulgated
model and uniform laws affecting
many aspects of the criminal justice
systent, The National Council on Crime
and  Delinquency  developed maodel
acts coneerning probation, correction,
and related studies. some in conjunc-
tion with the American Correctional
Association.

The recommendations of these
groups, and the research on which it
was based, covered only partial aspects
of c¢rime problems. The President’s
Commission offered the Ffirst real over-
view of the subject. The Commission,
among its many conclusions, held it
essential that some national body act as a
focus for research efforts in the field of
crime and its control, stimulating vitally
needed projects, providing more effective
communication between those doing re-
search, and disseminating what is learned,
. .. The need for stimulation, coordination,
and dissemination is now met only in a lim-
ited, fragmentary and often haphazard
way!!

1.72 The Advisory Commission on
Intergovernmental Relations

The Advisory Commission on In-
tergovernmental Relations was estab-
lished by the Congress to bring to-
gether representatives of all levels of
government—state, federal and local—
to consider mutual problems in a com-
prehensive manner. The Commission
was established only recently, in 1959,
but the need for such a group was Ffirst
considered during President Harry S,
Truman’s administration, when the
Commiission on Organization of the
Executive Branch of Government rec-
ommended that an agency be organized
for the purpose of studying and guiding
federal-state relations, A.C.LR. is pres-

1L, President’s Commission, supra note 8 at 277,
L. Pub. L. No. 86-3801; Act of Sept. 24, 1939,
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ently composed of representatives of
the federal government: three from the
Senate, three from the House of Repre-
sentatives and three {rom the executive
branch, State and local governments
are represented by four Governors,
three state legislators, three county
officials, and four mayors. The Chair-
man and Vice-Chairman are designated
by the President,

A.CILR’s work is aimed at both
federal-state and federal-local relations,
and the relations hetween state and
local government. It studies particular
problems in order to make specific legis-
lative or administrative recommendations
which are channeled through cooperat-
ing organizations and governmental
bodies to develop support. It has made
recommendations on such areas as:
state constitutional and statutory restric-
tions on local governments, apportion-
ment of legislatures, transferability of
public employee retirement credits,
mass transportation, intergovernmental
responsibilities for water resources
planning, and similar areas that involve
intergovernmental action.

A.CILR’s recommendations are
translated into the form of suggested
legislation for consideration by state
legislatures? A cumulative legislative
program is published periodically.
Pertinent drafts are cited throughout
this study.

The Commission carried out in 1970
a major study of state-local relations in
the administration of criminal justice, to
be published in 1971. One section, con-
cerned with administration of the
Omnibus Crime Control and Safe Streets
Act, was published in 19702 It is re-
ferred to in some detail elsewhere in

9. Advisory Comunission on Intergovernmental Reln-
tions, A.C.LR, STATE LEGISLATIVE PROGRAM,
M-8, August, 1969,

3. Advisory Commission on Intergovernmental Relations,
MAKING THE SAFE STREETS ACT WORK; AN
INTERCOVERNMENTAL CHALLENGE, A-36,
September, 1970,

this Report. Many of the A.C.LR.’s re-
ports and recommendations are of in-
terest to Attorneys General and to
others interested in the administration
of criminal justice.

1.73 The Council of State
Governments

The Council of State Governments
“exists to serve the states in the areas of
state-local relations, cooperation and
liaison among the various states, and
federal-state relations.” It is controlled
by a Governing Board consisting of
state delegate members, representatives
of eleven organizations affiliated with
the Council, its Honorary President,
the past Executive Director, and ten
members at large, who are elected by
the board. An Executive Committee,
composed primarily of Governors and
legislators, exercises continuing super-
vision over Council operations.

The Council is involved in various
interstate activities and organizations.
It¢ publications include the hiepnial
Book of the States, the quarterly maga-
zine State Government and a monthly
State Government News. It prepares
and publishes occasional research re-
ports on subjects of governmental in-
terest.

The Council staff serves as secre-
tariat to a number of organizations of
state officials. These include: the Na-
tional Governors’ Conference; the Na-
tional Legislative Conference; the Con-
ference of Chief Justices; the National
Conference of Lieutenant Governors;
the National Association of State Budget
Officers; the National Association of
State Purchasing Officials; the National
Conference of Court Administrative
Officers; and the Council of State
Planning Agencies. It maintains what it
terms “continuing cooperative arrange-
ments” with various other groups, such

1. The Council of State Governments, THE BOOK OF
THE STATES, 1970-71, 235 (1970).
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as the Adjutants General Association,
the Parole and Probation Compact Ad-
ministrators’ Association, the Associa-
tion of State Correctional Administra-
tors, and similar groups. It also works
with the National Conference of Com-
missioners on Uniform State Laws and
the Committee of State Officials on
Suggested State Legislation, which are
discussed below.

The National Association of At-
torneys General has been affiliated
with C.0.8.G.0. since its inception,
The Council furnishes secretariat serv-
ice for N.A.A.G.’s regular national and
regional meetings. It also publishes a
newsletter every two months, which
transmits items of general interest to
Attorneys General, and summarizes
opinions sent in by the states.

1.74 Suggested and Uniform State
Legislation

Two types of model laws are de-
scribed throughout this Report when-
ever such a model exists for the subject
involved.  Uniform State Laws are
promulgated by the National Con-
ference of Commissions on Uniform
State Laws, and are intended for adop-
tion without significant change. Model
state laws are approved by the Com-
mittee of State Officials on Suggested
State Legislation, and are offered as a
guide to states considering legislative
action on the subjects involved.

Uniform State Laws

The National Conference of Com-
missions on Uniform State Laws is
affiliated with the American Bar Asso-
ciation. It comnsists of several commis-
sioners from each state, usually appointed
by the Governor, who draft laws on
subjects where uniformity among the
jurisdictions is considered desirable.
Such laws range in scope from the Uni-
form Commercial Code, which required
sweeping legislation in the adopting
states, to relatively limited laws like

that providing for veting by new resi-
dents in presidential elections.

The Book of the States' includes
table showing the passage of uniform
acts by the states. The rate of adoption
ranges from a narcotic drug control act,
which has been enacted by fifty states,
to various acts, including one promul-
gated in 1961, which have not been en-
acted by any jurisdictions. Many uni-
form acts concern areas of immediate
interest to Attorneys General, such as
criminal procedure and consumer pro-
tection. Some are discussed in this Re-
port, but Attorneys General should at
least be cognizant of the list of subjects
on which uniform laws have been pro-
mulgated,

Suggested State Legislation

Each year, the Council of State
Governments publishes a volume of sug-
gested state legislation. This includes
various proposals: draft legislation devel-
oped by the Committee on Suggested
State Legislation; suggested interstate
compacts; statements of policy in some
areas where legislation has not heen
developed; legislation  promulgated
by the Commissioner on Uniform State
Laws; and the Advisory Commission
on Intergovernmental Relations’ legis-
lative program, An analytical index of
all items published in previous volumes
is also included.?

These drafts are developed by the
Committee on Suggested State Legisla-
tion of the Council of State Govern-
ments, which consists of from one to three
members from each state. In 1969, one
Attorney General and two Assistant At-
torneys General were members of the
sixty-one member committee.  The
method of selecting members is left
to the states. Proposals in Suggested
State Legislation need not be enacted
exactly as set forth, but may be al-

1. "The Couneil of State Governments, THE BOOK OF
THE STATES 1970-71, 103-108 (1970).

2, The Council of State Governments, SUGGESTED
STATE LEGISLATION 1970.
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tered to suit the particular state’s
needs, policies, and related statutes,
It is recommended that “suggested
legislation should be introduced only
after careful consideration of local
conditions,™ but it is a valuable source
of guidance on both the substance and
form of state law,

1.7 American Bar Association Stand-
ards for Criminal Justice

One of the most significant develop-
ments in the administration of criminal
justice is the formulation of the Ameri-
can Bar Association’s Standards Relat-
ing to the Administration of Criminal
Justice, Originally  designated the
Minimnm Standards for the Administra-
tion of Criminal Justice, the standards
were retitled at the 1969 A.B.A, Annual
Jonference to omit the word “minimum”
since the standards describe guidelines
exceeding any true minimum level of
acceptability!

The need for a general reevaluation
and improving of existing criminal law
procedures was widely recognized in
America by the early 1960°s:

[M]ost Americans were alarmed by the
accelerating incident of crime of almost
every kind and our apparent inability to
cope with it by maintaining effective and

lawful systems of law enforcement and of

criminal justice--systems  which aceorded,
to both the public and to the accused their
full, lawful rights. Lawyers throughout the
United States were not only aware of the
problem but were actually conscious of its
gravity and of many of its causes. Not the
least of these causes was a growing judicial
consciousness and ensuing  decisions  rec-
ognizing and according to individuals en-
gaged in unlawful activities or those accused
of the commission of erimes theretofore un-
recognized rights at all stages of our eriminal
justice system,®

3. Robert M. Rhades, Suggested State Legislation, THE
BOOK OF THE STATES 1970-71, 109 (1971).

1. Alan Kirshen, Appellate Court Implementation of the
Standards for the Administration of Criminal Justice,
5 AMER. CRIM. L. Q. 105 (1970).

2, Robert Ervin, ABA, Standards Clee Accused Tawes
ful Rights; Assure Public of Speedy Eunforcement,
M FLAL B, J. = (1970} :

The A.B.A. has attempted to meet
this need by developing standards
covering all aspects of the judicial
process, from pre-trial procedures to
post-conviction proceedings. Some
states have in effect practices sub-
stantially in compliance with those pro-
posed® in some arecas, but the stand-
ards represent the first consensus of
recognized authorities as how to solve
best the problems existing in cach area.

Development of the Standards

In 1963, the Institute of Judicial Ad-
ministration proposed to the AB.A.
that minimum standards for the ad-
ministration of criminal justice be for-
mulated. The Institute, located at New
York University Law School, was con-
ceived by Arthur T'. Vanderbilt, former
Chief Justice of the New Jersey Su-
preme Court, and operates with funds
provided by the University and by
private foundations and corporations,
Its aims include: achieving judicial,
procedural and administrative  im-
provements in the courts by conduct-
ing studies; offering educational pro-
grams for judges and couwrt adminis-
trators; and serving as a clearinghouse
on court improvement,

A pilot study of the problems in-
volved in the proposed project was
undertaken by the Institute under the
supervision of an AB.A. committee
headed by Judge J. Edward Lumbard
of the United States Court of Appeals.
On the basis of this committee’s fa-
vorable report, the 1964 A.B.A. Con-
vention authorized a three-year project
budgeted at $750,000. Funds were
raised through grants from the AB.A.
Endowment and from private founda-
tions. The Institute of Judicial Adminis-
tration served as secretariat.!

The project was designed “as an

3. Telephone interview with H, Lym Edwards, Staft
Direetor, AJBA. Seetion on Crimdnal Law, May 26,
1970,

A, Judge Howard C. Bratton, Standards for the Admin-
istration of Griminal Justice, 1) NA'I'. RESOURCES
J. 127, (1970).
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action project—dealing  with  what
should be done—not a project con-
cerned primarily with research;” al
though it was recognized that “re-
search must provide the basis” for
much of the work of the project’®
Originally scheduled to be completed
in 1967, the project has been enlarged;
several areas are still under considera-
tion and not all proposed standards
have been promulgated. It is con-
templated that the formulation project
will be completed during 19718 As of
December, 1970, fifteen of the total of
seventeen standards have been formu-
lated and thirteen of these have been
approved by the A.B.A, House of Dele-
gates.  Two more presumably will be
approved at the February, 1971, Mid-
Year meeting, and the remaining two
may be approved at ABAJs July,
1971, meecting.

Seven advisory committees con-
ducted the preliminary studies and
drafted the resulting standards, Their
titles indicate their areas of concern:
Police Function, Pretrial Procecdings,
Prosecution and Defense Functions,
Criminal Trial, Sentencing and Review,
Fair Trial and Free Press, and Judge’s
Function, Each of these committees,
except those of Fair Trial and Free
Press and the Judge’s Function, pre-
pared standards on more than one topic
and reported on each topic separately.
Each of these Committees is composed of
ten or eleven ABA members with experiencé
and expertise in the administration of erim-
inal justice, including appellate and trial
judges, both state and federal; prosecuting
attorneys, public defenders and other public
officials; criminal law  professors, and
practicing lawyers, including defense at-
torneys. The Committecs have been aided
by reporters and consultants drawn from

5. J. Bdward Lumbard, “Discussion of Work of AB.A.
Speeial Committee on Minimum Standards for the
Administration of Criminal Justice,” 1965 CON-
I"I'(I)RI'ZNCE OF  ATTORNEYS GENERAL 118,
119,

6. ABA, Project on Minimum Standards for Criminal
Justice, STANDARDS RBELATING 1O CRIM.
INAL APPEALS, TENTATIVE DRAFT (1969)

law facultios across the nation and by the
resources of interested specialized organizas
tiony.”

Responsibility  tor  overall  super-
vision ol the project is vested in a
fiftcen-member  Special  Committee
on Standards for the Administeation of
Criminal Justice, which muaintains lini-
son with the ABA, Sections of Crim-
inal Law and Judicial Administration.
The Speeial Gommittee recommends
the stancards to those Sectiouns, and to
the ABA. Board of Governors and
House of Delegates for their considera-
tion and endorsement.

Scope and Content

Standards covering the  following
areas were approved by the AB.A,
House of Delegates in 1968:  post-
conviction remedies, appellate review
of sentences and sentencing alternatives
and procedures, pleas of guilty, speedy
trinl, joinder and severance, trial by
jury, defense services and proetrial re-
lease. Published in addition to these ap-
proved drafts are tentative drafts
covering the areas of criminal appeals,
electronic surveillance, discovery and
procedure before trial, prosecution and
defense functions and probation.

Close reading of individual stand-
ards is, of course, necessary (o show
how they propose to modify the exist-
ing machinery of exviminal justice. The
detailed handling of the problems con-
fronted and the manner in which solu-
tions have been proposed can be illus-
trated by a few examples.

The standards dealing with plea
discussions and agreements “recognize
the propriety and value of what has
heretofore been a  practice  widely
utilized but largely officially ignored.
.8 They set up systematic controls
for their use, including guidelines for
prosecution, defense .counsel and trial

judge. The standards relating to speedy

-

7. Lotter from 11, Lynn Edwards, to Patton G, Wheeler,
December 28, 1970,

8. Bratton, supranate 4 at 131,
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trinl adopt the policies of the federal
systemn and some states that criminal
trials shouid take precedence over civil
trials and that jailed defendants should
be tried before those on bail.  They
recommend that states adopt a rule of
statute specifying a time cectain by
which a defendant must be tried or
discharged absolutely.®

Pretrial - discovery procedures are
proposed which present a marked de-
parture from prevailing  practices.
The prosccution is requived to furnish
defense  with information inclucing
lists of witnesses and their statements,
statements of the accused or his co-
defendant, rclevant portions of grand
jury minutes, reports of experts and
real evidence.  The defense is also
required to make certain  disclosures.
The standards provide for an initial
exploratory +*age during which counsel
investigate, confer, and perhaps enter
into plea discussions without court
supervisiony a sccond stage in which the
court conduet, an omnibus hearing; and
a third stage consisting of trial planning
and including, where necessary, pre-
trial conferences,  The standards, as
finally approved, stress the theme that
disclosures between the defense and
the prosccution should be “full and
free” as much as possible. The most
innovative feature of this set of stand-
ards s the omnibus hearing provided.
The date for this hearing is set by the
court at the initial call for a plea or at
the arraignment of a defendant who
pleads not guilty,
The Onmnibus Heuring . . . is distinguished by
the use of a cheek list designed to substitute
for and orally handle in one hearing the usual
variety of pretrial motions and other requests
and to assist the court and counsel in dis-
covering and considering those issues which,
when ignored, form the basis for subsequent
invalidation of convictions,  Another dis-
tinctive feature of the Omuibus Hearing is

9. ABAL Project on Minimum Slun(lnrds: for glri‘m‘inu!
Tustice, STANDARDS RELATING 'TO SPEEDY
PRIAL, Secthon L1 and commentary (1968).

that it makes possible the assertion wnd con-
sideration of many claims without the filing
of successive separate motions, briefs and
responses,

Provisions for defense services
have also been promulgated.’! Neither
a public defender system nor a system
of assigned counsel is advocated.
Rather, the standards recommend that
cach jurisdiction, by statute, require its
local subdivisions to adopt plans to
provide defense services in a systematic
manner. The choice of a gystem is left
to local decision. They permit con-
tinuing use of available private practi-
tioners for such services, if appropriate.
Evaluation and Implementation of the

Standards

It is to be cxpected that every
jurisdiction will closely examine the
standards and consider adopting all
or part of them. No critical evaluation
of each and every provision exists,
other than the extensive commentaries
printed with the standards.  Many
provisions were adopted after careful
consideration of alternate procedures;
these alternatives are discussed in each
published standard along with the final
version. Each jurisdiction should com-
pare the provisions of the standards te its
present laws and rules, evaluating
parallel provisions and identifying gaps
where such exist.

Florida created a Committee for
Implementation of A.B.A. Standards of
Criminal Justice which compared in-
dividual sections of nine approved
standards with Florida law. It pre-
pared comments which varied from
acknowledging variance or compliance
to recommending feasibility studies on
suggested changes. The Florida com-
mittee describes its work as follows:
Accordingly, an initial ‘must’ is for each state
to ‘take inventory’ by conducting a thorough
comparative analysis, . . . This consists of

10. Bratton, supra note 4 nt 134,

11 A.B.A. Project on Minimum Standards for Criminal
Justice, PROVIDING DEFENSE SERVICES (1968).
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setting down in the first column the verha-
tim ‘black letter’ Standards; immediately
opposite, in the sccond parallel column
appears a capsulized statement of the oexist-
ing state statutory law, or court rule, or
legal custom uppfienblo to such Standard;
and in the third column are set forth perti-
nent comments as to whether the state ul-
ready equals, exceeds, or fulls short of the
Standard in question—and if the lattere-
what action is neeessary (i.e. logislation,
amendment of court rule or change in prac-
tice) to comply,® -

The committee produced a  de-
tailed report.  Similar comparative
analyses are currently underway In
Arizona, Arkansas, Illinois, Texas, and
Wisconsin.  Florida is now updating its
analysis to include the three standards
which have been approved since the
initial analysis,

The procedures employed to im-
plement the standards will vary in the
different jurisdictions. In some states,
legislative action will be necessary;
in others, the standards may be incorpo-
rated as rules of court. A combination
of these two approaches might be em-
ployed in many states.'

A.B.A, Implementation Efforts

In 1968, the A.B.A. made its Section
on Criminal Law responsible for co-
ordinating the implementation of all
standards, except the one on Fair Trial
and Free Press.  This has bheen en-
trusted to a special committee,  Im-
plementation is a major undertaking
which will involve many sections and
committees of A.B.A,, its entire mem-
bership, and many related groups.
Extensive educational efforts, designed
to publicize the existence and content
of the standards, are a primary tool in
implementation.  Seminars are being
conducted to acquaint the bar, the

———

12, A.BA. Section on Criminal Law, COMPARNTIVE
ANALYSIS OF NINE APPROVED AMURICAN
BAR ASSOCIATION STANDARDS FOR CTHE
ADMINISTRATION  OF  GRIMINAL  JUSTICE
WITIL FLORIDA STATUTORY LAW, COURT
RULES  ANIDY LECGAL PRACTICE 3 (1970).

13, tnterview with Patiick J. Casey. Asst. Director, ABLA.

.‘lit;cl,inn on Legol Practive and Educeation, April 20,
Yel).

judiciary and laymen with the stand-
ards and the felt need for their ine
carporation into the Inw of the stateg, ™

The Griminal Law Section set up a
special  Committee  to Implemoent
Standards, which has been  headed
throughout by former Supreme Court
Justice "Tom C. Clark. Former Section
Chairman Louis B, Nichols has been
designated Section Coordinator of the
entire  implementation effort because
he pioneered inuch of the planning and
has been involved continuously  with
implementation, '

The implementation  committee s
now working on pilot projects in
Texas, Arizonn and Florida.,  These
three states offer a good cross-section:
Arizona can implenient the standards
primarily through court rule, Texas re-
auires legislation, and Florida combines
the two methods. The Arizona Supreme
Court appointed a committee with in-
structions to revise the rules of erim-
inal procedure, giving due considera-
tion to the provisions of the standards.
[t is anticiputed that the committee’s
work will regult in raley of court sub-
stantially in compliance with approxi-
mately 90 pereent of the standards,
Legislation will be necessary to incor-
porate the remaining 10 pereent,
Florida has established & committee to
study rule revision and a joint legisla-
tive committee to consider proposed
legislation.  Texas held a Governor’s
conference on the Standards i 1970.'

The 1971 Annual Judicial Con-
ferences of Wisconsin and Maryland
will be devoted exclusively to the
Standards.” A two-day series of work-
shops on implementing the standards
will be held in conjunction with the
Anmnual Meeting of the Arkansas Bar
Association in 1971, The First Nation-
1 el Cusey, supra note 13,

5. Edwards, supra note 7.

18. “Telephone Conversation with 1L Lynu Edwards,
supra note 3,

17. Edwards, supra note 7.
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al Conference on the Judiciary, which
will be co-sponsored by N.A.A G, will
include a plenary session on the Stan-
dards, with emphasis on a few of the
most pressing problems.

Numerous other activities, involv-
ing many groups are underway to en-
courage implementation. For example,
the Criminal Law Section sponsored a
National Institute on Prosecution and
Defense roles, attended by two hun-
dred representatives f the bench and
bar, which concentrated on those
standards. T.E.AA. funds have been
obtained in many states to help finance
implementation programs. Education-
al materials have been developed, in-
cluding reprints of articles. Con-
ferences have involved legisfative
leaders, as well as the judiciary.®

Court Reaction

A 1970 article in the Amtempan
Criminal Law Quarterly surveyed the
incidence of appellate court citations
to various provisions of the standards,
noting that in the two years since the
first standard was approved, standards
have been cited in approximately one
hundred reported cases.'® The stand-
ard on guilty pleas is most often cited,
and has been expressly adopted by the
Wisconsin Suprem~ Court. In State
v. Reppin,® the Wisconsin court held
that the four factual situations desig-
nated by this standard as requiring the
granting nof defendant’s motion to
withdraw his guilty plea would be
binding on Wisconsin courts, though
not exhaustively. Many other courts
have cited this standard, generally
favorably,® although New York and
Michigan courts did express critical
reservation.  The New York court
stated:

18, ABA. Scetion on Criminal Law, Anmeal Report of
Chatrman {typewritten, 1970).

19. Kirshen, supra note 1 at 116,

20. 35 Wis. 2d 377, 3582, 151 NV, 2d 9, 14 (1967).

al. See Kirshen, supra note 1 at 106 et seq. for discus-
sion of these cases,

In some instances even the most vigorous
standards . . . are hardly adecuate; in others
the Standards become an unnecessary
formalism.2?

The Michigan Cowt of Appeals
has expressed exceptionally strong
criticism of several presuppositions
underlying the standards on pleas
of guilty, including aspects of the
negotiated plea system.

Other standards cited in reported
cases include those on post-conviction
remedies, fair trial and free press,
appellate review of sentences, sen-
tencing alternatives and procedures,
defense services, trial by jury, joinder
and severance, pretrial release and dis-
covery and procedure before trial.
o citations are reported to the stand-
ards on electronic surveillance and
criminal appeals.®

The article cited above observes
that not only might courts adopt the
principles of the standards with or with-
out explicit citation, but that non-cita-
tion of a given provision “may, in fact,
be an implicit disapproval of those
principles” embodied in the non-cited
standards.  “Further, [he continues]
once a major case explicitly adopting
the Standards’ principles has bheen
handed down, other courts might well
cite the appellate decision rather than
the Standards themselves.”?

The Role of the Attorney General

It is recognized by those working
for implementation of the standards
that, regardless of the extent of the
Attorney General's direct contact with
criminal justice, he is the chief law of-
ficer of the state and is a proper per-
son to guide development of the better

29, People v. Nivon, 21 N.Y. 2d 338, 234 N.I%. 2d 687,
247 N.Y.S. 2d 659 (1967).

23, See opinions by Judge Charles L. chin,_fsople v,
Byrll,llz Mich, App. 186, 162 N. W, 2d 777 (1968}
(coneurring); People v. Earegood, 12 Mich, App.
256, 162 N, W, 2d 802 (1968); and People v. Hol{-
man, 12 Mich. App. 231, 162 N. W, 2d 817 (1968)
{dissenting).

21, Kirshen, supra note 1.

25, Id. at 103.
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administration of justice generally, At
the June, 1970, Annual N.A.A.G.” Con-
ference, half a day was devoted to the
presentation of the standards, including
a survey of their scope, and commen-
taries by members of the judiciary,
prosecution and the bar directed to
individual standards.

Both Mr. Justice Clark and Judge
Lumbard have pointed out that the
Attorneys General of the states can
be of material assistance. Mr. Justice
Clark has suggested to the Attorneys
General that they cite the proposed
standards in briefs and encourage
appellate judges to cite them in their
opinions. This procedure, he pointedl
out, might obviate the necessity of
having the proposed standards formally
adopted.®  As the chief law officer,
the Attorney General should become
actively involved in reviewing the
standards and working for adoption of
those he favors,

Judge Lumbard has pointed out to

the Attorneys General the necessity to
exercise the powers which they have to
supervise criminal prosecutions to:
.. . keep in touch with cases which are
raising important issues of this nature to see
that they are being handled on a sufficiently
high level by experienced and expert
counsel ..,
What an enormous difference it makes if
these cases are handled the right way in
court to begin with, and then handled the
right way in the appellate court afterwards.
There are many of these cases where briefs
amicus ought to be filed, perhaps by your
Association. ., . The courts need to get a
broad picture of what the problems are
when they decide important criminal cases,
when they pass upon the retroactivity of
certain decisions, some of which may be in
the constitutional area, when they are asked
to determine whether the rule which they
not lay down should be only prospective
and should not be retroactive.?

2. l'“rm_n u speech by Mr, Justice Clark to the Southern
Regional  Conference " of  Attorneys General  at
Gatlinbueg, T'enn,, April 2, 1970,

27, Lumbard, supra note 5 at 126, 197.

Judge Lumbard has stressed that
the states must act to establish their
own standards for the administration
of criminal justice and not leave this
area to the courts to be decided on a
piecemeal basis, e noted that the
courts:

.+ . have the duty to decide whether laws
and procedures are in accordance with the
constitution . . . it was never contemplated,
least of all by the courts themselves, thal
they would write the laws and spell out the
procedures.

It is incumbent upon the states to
establish procedures. If the states fail
to do this, they can expect that the
courts will make rulings on an ad hoc
basis that might have adverse affects on
law enforcement generally. The pro-
posed standards are designed to estab-
lish well-defined guidelines for the
administration of justice that are “under-
standable, consistent and responsive
both to the reasonable requirements of
law enforcement and adequate pro-
tection of individual rights.”2

Chief Justice Burger has gone on
record as supporting implementation of
the standards and has observed that
they can be used to bring new levels
in the administration of criminal justice
that are “reasonable, and what is more
important, fair.”0

But, as Judge Lumbard points out:

Our efforts will bear fruit only if we win
public understanding and support, The lead-
ing citizens in each state and each com-
munity must become our partners in the
essential business of explaining our proposals
and persuading the people and their repre-
sentatives that they should be enacted into
law or adopted as court rules.?!

Decision to or not to adopt any or all

25, ]. Bdward Lumbard, New Standards for Criminal
Justice, 38 N.Y. STATE BAR J. 318, 320 (1966)
[Also printed at 52 A.B.AJ. 31 (1966)].

29, Id.

30, From a speech presented by Chief Justice Warren 1.
Burger to the Midwinter Meeting of the National
Association of Attorneys General, Washington, D.C.,
February 6, 1970,

31, Lumbard, supra note 27 at 326,
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of the standards must be an individual
state determination, made after con-
sidered evaluation of all pertinent
factors. Such considered evaluation
would seem indicated, for as has been

observedl:

While the Standards do not purport to be the
legal profession’s complete solution to the
problems which made the Siandards neces-
sary, or even to constitute a complete answer
to the myriad of legal problems encquntered
in the administration of criminal justice, they
do represent and purport to be a substantial

contribution to these in the form of accept-
able Standardsapplicable in almost all cases,
and they constitute the composite jtldgmgnts
of the leadership in all phases of criminal
justice and of the bar as a whole, T hey are
an even-handed application of established
criminal law principles which, while ac-
cording to the accused his lawful rights as
now established, equally accords to the
American public its right to have law spegd-
ily and effectively enforced and the guilty
dealt with accordingly 3

32, Ervin, supra note 2.

2. THE PROSECUTION FUNCTION

The American Bar Association char-
acterizes the prosecution and defense
functions as “advocacy within the
framework of the adversary system,”
saying that:

The adversary system which is central to

our administration of criminal justice is not
the result of abstract thiuking nbout the
best means to determine disputed questions
of law and fact. It is the result, rather, or
the slow evolution from trial by eombat or
by champions to a less violent form of test-
ing by argument and evidence.!

2.1 Local Prosecutors: Characteristics of the Office

The prosecutor, the defense attor-
ney, and the judge are indispensable
elements of this system. The prosecutor
exercises, additionally, the critical
power of determining what cases will
come before it:

...[TThe power of the prosecutor to institute
criminal prosecutions vests in him an au-
thority in the administration of criminal
justice at least as sweeping as, and perhaps
greater than, the authority of the judge who
presides in criminal cases. . .. [T]he prose-
cutor is vested with virtually unreviewable
power as to the persons to be prosecuted or
not.2

The local prosecutor is a character-
istically American office.  England
established the office of Director of
Public Prosecutions in 1879, thus ending
“traditional adherence to the doctrine
that under English law the detection
and prosecution of crime was basically
the responsibility of private citizens.”
This is a central office, under the super-
intendence of the Attorney General,
and cases are actually argued by private
counsel to whom they are assigned. In
European systems, the entire process
of criminal investigation and prosecu-
tion is under the central state authority.

America has long embraced the con-
cept of public prosecutors, although

1. A.B.A. Project on Standards for Criminal Justice.
STANDARDS RELATING TO THE PROSECU-
TION FUNCTION AND THE DEFENSE FUNG-
TION, Tentative Draft, 2 (March, 1970).

. Id, at 19,

3. J. LL J. Edwards, THE LAW OFFICERS OF THE
CROWN, 9 (1964).

(5]

some states permil private parties to
bring criminal actions. Rather than re-
taining centralized prosecution fune-
tions, states generally have diffusedthem
among county or district prosecutors,
most of whom are locally-elected and
not responsible to any central authority,
As one state court said, “the office of
prosecuting attorney has been carved
out of that of Attorney-General and
virtually made an independent of-
fice™  There is little probability that
this basic pattern will be changed;
there is every indication that it will be
reassessed and strengthened.

The office of local prosecutor has
developed differently in the different
states and territories. Some jurisdic-
tions have no local prosecutor; the At-
torney General handles local as well
as appellate prosecutions. Most have
county attorrieys. Some have attor-
neys serving a judicial district. A few
have both county and district attorneys.
Additionally, most jurisdictions have
city attorneys or corporation counsel,
who may handle some criminal as well
as civil matters. This study excludes
city attorneys from consideration, as
their duties are less relevant to Attor-
neys General.

Even the titles of local prosecutors
vary. They are known in various juris-
dictions as county attorneys, district
attorneys, state’s attorneys, prosecuting
attorneys, circuit attorneys, solicitors,

4. State v. Finch, 128 Kan. 665, 280 P. 910 (1929).
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Commonwealth’s attorneys, and other
titles,  These are not necessarily de-
seriptive.  District attorneys, for ex-
ample, serve special districts in some
states, but serve county units in others,
This chapter concerns some character-
istics of the office, such as selection,
staff, salary, and types of activities.
Some of these data are summarized
in Table 2.1,

It would be impossible to conduct
a valid study of Attorneys Generald
without also studying local prosccutors.
Some Attorneys General actually con-
duct local prosecutions; most have
power to intervene in or initiate local
actions under specified circumstances
or on direction of another authority.
Most take over cases when they reach
the appellate level. Most issue formal
and informal advice to local prosecu-
tors, Many prepare bulletins, conduct
seminars and otherwise work with local
prosecutors.  The Attorney General is
commonly characterized as a state’s
chief law officer. e cannot serve ef-
fectively unless he has a constructive
relationship with local prosecutors, who
actually handle most of the public’s
legal husiness in a state.

2.12 Sources of Data on Prosecutors

Virtually no primary data on prose-
cutors are available from any source.
No one can say with certainty how
many prosecutors serve what percent
of the time; how many employv assis-
tants; what prosecutors’ relationships
to Attorneys General are, or what are
their relationships to local law eniorce-
ment officers.  Similarly, there have
been few efforts to define prosecutors’
attitudes toward state or local officials,
or to determine what improvements
they consider desirable in the criminal
justice system. Recommendations are
being made by many groups on the
hasis of data that are inadequate, obso-
lete, or simply not available.

To help fill this gap and to make
available information on prosecutors,

the Committee on the Office of Attor-
ney General decided to conduct a na-
tionwide survey. Cooperation of the
National District Attorneys Association
was sought. The N.D.AA. Board of
Directors voted to urge full coopera-
tion in the study. The Executive Direc-
tor, Mr, Patrick F. Healy, assisted in
developing the questionnaire and wrote
a cover letter for it, asking prosecutors
to complete it as fully and accurately
as possible. The questionnaires were
mailed by N.D.AA, to be returned
directly to the C.0O.A.C. Project Direc-
tor.

The eight-page questionnaire com-
prised about farty questions. Re-
sponses were coded, put on punch
cards, and tabulations made with auto-
matic data processing equipment. These
tabulations cover about seven hundred
responses, and consist only of frequency
counts. More complex analyses will
be made eventually to determine pos-
sible correlations. Even in its present
preliminary form, however, the survey is
still the most important source of infor-
mation on prosecutors available,

Of 676 responses tabulated, 228
were from county attorneys, 184 from
district attorneys, 86 from state’s attor-
neys, 134 from prosecuting attorneys,
13 from Commonwealth’s attorneys, 8
from city attorneys, and the rest did
not give their title or had other titles.
Of these, 554 served a district con-
sisting of only one county, and 15 more
had only two counties in their district.
Another 25 served three-county and 1
served four-county districts, Only 43
had districts consisting of five or more
counties, while 39 did not reply to this
question.

Almost half of the respondents, 320
of 676, were serving two-year terms.
The next largest group, 253 prosecutors,
were serving four-year terms, while
33 were serving terms of five or more
years and the rest did not answer.

Other information about prosecu-
tors was obtained through C.0.A.G.
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questionnaires to Attorneys General’s
offices. This included basic data on
area, title and term, as shown in Table
2.1, and information on reporting re-
quirements and source of salary. At-
torneys General's offices also furnished
information on their power to intervene,
supersede, or to initiate criminal pros-
ecutions and the frequency with which
powers are exercised. Not all jurisdic-
tions, of course, answered all question-
naires or provided complete informa-
tion,

A questionnaire was mailed to for-
mer Attorneys General requesting their
views on many subjects, including their
relationship to local prosecutors. One
hundred and fifteen replied.  Their
answers were aunalyzed and published
by COAGSH A similar  opinion
questionnaire was sent to incumbent
Attorneys General,

Other sources included state action
grant plans and discretionary grant
applications prepared for the Law En-
forcement Assistance Administration,
publications of the National District
Attorneys Association, the American
Bar Association Minimum Standards
for the Defense Function, the reports
of the President’s Commission on Law
Enforcement and the Administration
of Justice, and the few existing law
journal articles.

2.13 Selection, Term and
Qualifications

In the vast majority of jurisdictions,
local prosecutors are elected. All local
prosecutors are elected in forty-three
jurisdictions. In  Arkansas, district
prosecutors are elected, but lower
court prosecutors are appointed. In
Hawaii, the public prosecutor for the
city and county of Honolulu is ap-
pointed by the mayor, but prosecutors
for the other counties are clected. In

3. Committee on the offiee of Attorney General, FOR-
MER ATTORNEYS GENERAL ANALYZE ‘THI
THE OFFICE (September, 1970).

Connecticut, prosecutors are appointed
by the court. In New Jersey and Puerto
Rico, the Governor appoints local prose-
cutors; he also appoints the Attorney
General in these jurisdictions, In New
Jersey, prosecutors are appointed for
five-year terms; inasmuch as the Cov-
ernor serves for four years, they have
some degree of independence.  In
Alaska, Delaware, Guam, Rhode Island,
and American Samoa, the Attorney
General names or serves as Jocal prose-
cutor, In California and Oregon, pros-
ecutors are elected on a non-partisan
ballot.

The question of clection versus ap-
pointment of Attorneys General is dis-
cussed in Scction 141 of this Reporty
many of the arguments for either
method would apply with equal validity
to prosecutors. Attorneys General are
now appointed in twelve jurisdicetions
and elected in forty-two.  C.0.A.G,
surveys show that both past and pres-
ent Attorneys General tend to favor
the selection method that prevails in
their jurisdiction. This tendency carries
over to their attitudes about prosecutors.
Of 108 former Attorneys General, only
26 thought that the Attorney General
should be able to appaeint prosecutors.
Only 17 thought he should have com-
plete removal powers, but 17 more -
thought he should be able to remove
prosecutors for cause. Of incumbent
Attorneys General, 13 out of forty
responding thought they should appoint
prosecutors,

The President’s Commission recog-
nized that either selection process has
both advantages and disadvantages:

Local election increases the likelihood that
the prosecutor will be responsive to the
dominant law enforeement views and de-
mands of the community. Since he is not
dependent on another official for reappoint-
ment, the prosecutor possesses a degree of
political independence that is desirable . . .
But many of these same factors interfere
with the full development of the prosecutor's
office. Political considerations make some
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Number How Term
Title Area of Units Selected (Years)
Alabama ..o District Attorney Judicial District 36 Elected 4
Alaskit covvienreeennnns (No Local (N.A)) (N.AY) (N.A) (N.A)
Prosecutor)
Arizona .o Gounty Attorney County 14 Elected 4
Arkansas ... Depaty Prosecuting County 75 District Prosecuting 2
Attorney Attorney
Distriet Prosecut- Judicial District 19 Elected 2
ing Attorney
Chalifornia e District Attorney County 58 Elected 4
Jolorado o District Attorney Judicial District 22 Elected 4
Connecticut ........States Attorney County 8° Superior Court
Chief Prosccutor Circuit Court
Delaware ..o (No Local Prose- (N.AY) (N.AY) (N.AY) (N.AY)
cutor)
Florida ..o State Attorney Judicial District 20 Elected 4
County Solicitor
(criminal) Elected 4
County Attorney
(civil) Elected 4
Ceorgia .o District Attorney Judicial District 40 Elected 4
Guam .nnewann{No Local Prose- (N.A) (N.A) Elected 4
cutor)
Hawail oo County or City County 4 Elected or
Attorney Appointed
Idaho v Prosecuting County 44 Elected
Attorney
[0S i State's Attorney County 102 Elected 4
Indiana ...l Prosecuting Judicial District 84 Elected 4
Attorney
lowa coivivienninn.County Attorney County 99 Elected 4
Kansas v Gounty Attorney County 105 Elected 2"
Kentueky .o County Attorney County 120 Elected 4
Commonwealth
Attorney District 43 Elected 6
Louisiana . District Attorney Judicial District 33 Elected 6
Maine ...na o County Attorney County 16 Elected 2
Maryland ... State’s Attorney County or City 23 Elected 4
Massachusetts ......District Attorney Judicial District 9 Elected 4
Michigan ... Prosecuting County 83 Elected 4
Attorney
Minnesota ... County Attorney County 16 Elected 2
Mississippi .. «District Attorney Judicial District 19 Elected 4
County Prose-
cuting Attorney County 61 Elected 4
Missouri ... Prosecuting County 114 Elecied A
Attorney
Circuit Attorney 115 4
Montana ... County Attorney County 56 Elected 4
Nebraska i County Attorney County 93 Elected 4
Nevada . District Attorney County 17 Elected 4
New Hampshire ...County Attorney County 10 Elected 2
New Jersey ... County Prose- County 21 Governor with 5
cutor consent of Senate
New Mexico .......District Attorney Judicial District 11 Elected 4
New York ..o District Attorney County ¥2 Elected 4
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North Garolina .....Solicitors Salivitorial 30 Elected 4
District

NorthDakota .......State’s Attorney County 53 Elected 2

Ohio woevevininnnProsecuting County 88 Elected o
Attorney

Oklahoma ...wn.District Attorney District 25 Eleeted |

Oregon .l District Attorney County 36 Elected 4

Pennsylvania ......District Attorney County 67 Elected 4

Puerto Rico ... District Attorney Judicial District Governor

Rhode Island ..., (No Local (N.A) (N.ALY) (N.AY) (N.AL)
Prosecutor) ‘

Samoa w.niwae (No Local (N.AY) (N.AY) (N.AL) {N.AY)
Prosecutor)

South Carolina ....Solicitor Judicial District 16 Elected 4

SouthDakota ......State’s Attorney County 67 Elected 2

Tennessee v District Attorney Judicial District 25 Elected 8
General

Texas v State’s Attorney County 254 Elected 4

Utah i County Attorney County 29 Elected 4

District Attorney District 7 Elected 4

Vermont..nState’s Attorney County 14 Llected 2

VirginIslands ......Assistant Attorney Virgin Islands Attorney Indef.
General! General

Virginia ..o Commonsvealth County or City 123 Lleeted 4
Attorney

Washington ..........Prosecuting County 39 Elected 4
Attorney

West Virginia .......Prosecuting County 55 Elected 4
Attorney

Wisconsin ... District Attorney County 72 Elected 2

Wyoming ..o County and Prose- County 23 Elected 4

cuting Attorney

¢ Connecticut: counties still exist as geographic areas but have been abolished as governmental units,

°° Prosccuting Attorney of St. Louis, 4 years.

(1) Assistant Attorneys General act as prosecutor in misdemeanor cases;

U.S. attorney prosecutes felonies,

prosecutors overly sensitive to what is safe,
expedient, and in conformity with law en-
forcement views that are popular rather
than enlightened. Political ambition does
not encourage a prosecutor to take the risks
that frequently inhere in reasoned judg-
ments.®

Rapid turnover among prosecutors
is a problem which limits the develop-
ment of expertise. C.0.A.G.’s survey
found that, of 430 prosecutors reporting,
184 were serving their first term and
122 their second term. Only 30 percent

6. T'ask Force on Administration of Justice, the Proesi-
dent’s Commission on Law Enforcement and Ad-
ministration of J.itice, TASK FORCE REPORT:
THE COURTS, 73 (1967).

of prosecutors had served three or more
terms. Of these, 54 were serving a third
term, 33 a fourth, and 37 five or more
terms.

Other sources indicate that these
data are typical. A Michigan report
said that in August, 1969, about 60 of
the state’s 83 prosecutors had not yet
served a full term in office” The
Maryland State’s Attorneys’ Association
noted that the average seniority in the
Baltimore state’s attorney’s office is
thirteen months, and the whole staff

7. Prosecuting Attorneys Associntion of Michigan, Ap-
plication for Grant, Discretionary Funds, to U.S.
Dept. of Justice, L.E.AA., May 13, 1970,
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turns over every two years. It attributed
this turnover to “a number of factors,
prominent among which are relatively
low salaries and unattractive office
facilitics.,™ A conference of sixteen
metropolitan  prosecutors showed that
the average length of attorney personnel
who left in the past 5 years was 2 years
in five of the jurisdictions and under 4
in five more. More money was given as
the chief reason for leaving by most
of those reporting.?

Dualifications

Data on the qualifications of pros-
ecutors are limited.  Most states ap-
parently set some minimum require-
ments of residence, admission to the bar,
and sometimes age. New Jersey, for
example, requires that he be a fit per-
son, admitted to practice for five years,
and take an oath as preseribed by the
Constitution.

L OAGs survey found that, of 439
prosecutors replying, 114 had served
as city or county attorney prior to
occupying their present position; 193
had served as an assistant prosecutor; 20
had served in the Attorney General’s
office; 8 had been with the U, S. De-
partment of Justice; 19 had served as
state legislators; 14 had worked as at-
torneys for some public authority; 40
had been a local judge; 9 had heen
public defenders; and the remainder
had held some other local post, or had
not previously held public office.

Age is indicated indirectly by re-
sponses to a question about what year
the respondent received a law degree.
The median year given was 1956, which
would indicate that the typical prose-
cutor is in his late 30’s or early 40's.
If this is related to the above informa-
tion on prior occupations and to informa-

8. Maryland State's Attorneys’ Association, Application
for Grant, Discretionary Funds, to U8, Dept. of
Justice, L.E.AA., April 23, 1970,

9. National District  Attorney  Associution, MISTRO-
POLITAN  PROSECUTORS  CONFERENCE,
(June, 1970).

tion on the short length of service as
prosecutor, it appears that persons
typically hold another office before
becoming prosecutor, then stay in that
position only one or two terms,

2.14 Area Served and Time
Spent on Office

The county is the most common pros-
ccutorial district.  Of the forty-eight
jurisdictions which have local prosecu-
tors, twenty-nine have county pros-
ccutorial units, twelve have districts,
and seven have both. The type of area
does not, of course, necessarily relate
to its size. Los Angeles County, for ex-
ample, has a larger population than most
judicial districts, The number of coun-
ties range from 5 in Hawaii to 254 in
Texas, so the county unit may or may
not imply a large number of proseeutors.

Counties are the traditional unit for
prosccutor services in the United States,
but there is an increasing trend toward
a district system.  Of 103 former
Attorneys  General responding to a
C.O.A.G. questionnaire, 43 thought
that prosecutorial functions should be
organized on a county basis, 41 on a
district basis, and 20 on a statewide
basis.  Of 38 incumbent Attorneys
General answering the same question,
13 favored a county system, 15 a dis-
trict, and 10 thought prosecutorial
services should be on a statewide basis.
The President’s Commission on Law
Enforcement and the Administration
of Justice said that “iu smaller jurisdic-
tions, where the case load does not
justify a full-time criminal prosecutor,
consideration should be given to use of
prosecutors representing larger dis-
tricts.”®  The A.B.A. draft standards
on the prosecution function argue that
“Wherever possible, a unit of prosecu-
tion should be designed on the basis of

10. The President’s Commission on Law Enforcement
and Administration of Justice. THE CHALLENGI
OF CRIME IN A FREE SOCIETY, 148 (February,
1967).
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population, ease load and other relevant
factors sufficient to warrant at least one
full-time prosecutor and the supporting
staff necessary to effective prosecu-
tion.”1

The Advisory Commission on Inter-
governmental Relations, at its meeting on
September 11, 1970, recommended that
states require prosecuting attorneys to
be full-time officials and that their
jurisdictions be redrawn so that cach is
large enough to require the full-time at-
tention of such an official and to pro-
vide the financial resources to support
his office. It also said that states should
pay at least 50 percent of the costs of
prosecutors’ offices.

The chief problem with the county
unit is that some are too small to provide
adequate services. Oue Idaho county,
for example, has no attorneys living
there, although the law specifies that
the county attorney must be a resident,
Two of Idaho’s counties have less than
6,000 population. Only two prosecutors
in the state serve full-time.!*  QOklaho-
ma adopted a district system in 1965,
following an election in which there
were no candidates for county attorney
in a majority of counties.!®  Vermont
has fourteen states attorneys, seven of
whom are full-time. One prosecutor
is not a member of the bar, and the state
must contract with an attorney in his
district to handle trial matters, ‘The
Attorney General’'s office favors full-
time prosecutors “who would not leave
the office due to financial pressure as
soon as they gain experience as is pres-
ently the case,” which would require
larger districts!  These examples are
typical.

11, A.B.A, Project, supra note 1.

12, NJAAG,, COAG, REMARKS TO COMMPITER
MEETING FEBRUARY 5, 1970, 10 (1970).

13, C. Bushy, The County Atiorney System, 32 J. OKLA.
B. ASS'N, 2317 (1961).

14, Letter from Deputy Attarney General Fred 1. Parker,
Vermonl, to Attorney General John B, Breekinridge,
April 30, 1969,

Full or Part-Time

Whether prosecutors are elected or
appointed, and whether they serve a
county aor a district, there is inereasing
consensus that they should devote full-
time to the position. Most prosecutors
serve only part-time®  C.OAGs surs
vey of prosceutors, however, found
that 259 of 485 respondents said that
they would be willing to serve full-time
if their salary were increased,  Prosent
salaries would make it impossible for
most prosecutors to  forego  private
practice.

Private practice by Attorneys Gen-
eral and their staffs is discussed in See-
tion 3.43 of this Report.  While about
half the states still permit some private
practice, a decreasing number of At-
torneys General actually do so, and
such practice is subject to  definite
limitations. An overwheliming majority
of former and incumbent Attorneys
General believe private practice should
be prohibited; the same arguments
could apply with equal validity to local
prosecutors.  These are: the position is
important enough to require full-time
attention; there is continuing  danger
that conflicts of interest will develop;
private activitics may be detrimental to
his prestige as a public officer; and it
is difficult to draw a clear distinction
between actions taken as a public and
as a private attorney.

A study by the Idaho Attorney Gen-
eral’s office recommended a district at-
torney system, with full-time prosecu-
tors. It pointed out that 42 of the state’s
44 prosecutors are part-time, and that
most
«»» use their office to supploment their in-
come, Al must consider the odds in deter-
mining whether or not to run for office,
liach gambles that publie serviee will not
interfere with their private practice which

15, N.D.AAL The Prosecuting Attorneys of the United
States—1965. ‘I'NE PROSECUTOR, 191, 195-.217
{1966). Thix article contains survey data from 1116
proseeutors offices: datn on age, saliry, caseload,
ete, were given on an  office-by-oftice  basis.
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provides additional income, 1f the odds are
poor and if the job as prosecutor apparently
requires too much time, the prosecutor is
foreed to decide whether to let his private
practice slide or cut down on his proseeut-
ing duties. This ethical conflict faces each
and every partstime prosccutor . . . .
Further conflict arises in the small county
where there s a sparsity of attorneys. In
these counties, the case can and has arisen
where the prosecutor finds himself faced
with the problem of prosecuting an existing
private client, or representing, in a civil
matter, a person whom he has just pros-
peutod .t

Minnesota’s Attorney General’s of-
fice reported that only 6 of its 87 coun-
ties had a full-time prosecutor and some
prosecutors were paid less than $5,000
per year. For this reason, they had to
devote most of their time to private
practice.'?

The American Bar Association’s
Standards Relating to the Prosecution
[function, as published in draft form,
called for full-time prosecutors. Con-
sultation with prosecutors led to a
proposed revision that would say
“wherever feasible, the offices of
chief prosecutor and his staff should be
full-time occupations.”®  This recog-
nizes that restructuring of some pros-
ccutorial units would be necessary to
justify full-titne personnel.

The President's Commission on
Law Enforcement and Administration
of Justice examined the prosecutor’s
role and recommended that:

Localities should revise salary structures so
that district attorneys and assistants devote
full time to their office without outside
practice, The effect should be to raise the
quality of the office so that highly talented
lawyers will seek it, In smaller jurisdictions,
where the caseload does not justify a full-

16. County Prosecutors v, District Attorneys, Paper
prepared by Mack A, Redford, Deputy Attorney
General of Tdaho (no date).

17. State of Minnesota Judicial Council and Attorney
General, Applieation for Grant, Diseretionary Funds,
to U.S. Dept. of Justice, L.EAA,, (March 27, 1967).

18, A.B.A,, Speeinl Committee, Tentative Proposed
Revisions of Standards Relating to the Prosecution
Function and the Defenss Function.

time criminal prosecutor, consideration
should be given to use of prosecutors repre-
senting larger districts, in place of county
or town attorneys. Assistants should be hired
on a non-partisan basis.'?

Recommendations for full-time prose-
cutors must consider methods of provid-
ing full-time salaries if they are to be
realistic.

2.15 Training Programs

Observers agree that training is al-
most universally inadequate, although
the situation has improved somewhat
since the President’s Commission Task
Force said in 1967 that:

There has been deplorable inattention to the
development of curricula and training tech-
niques in the investigative, administrative,
and broader law enforcement policy roles
played by the prosecutor. These matters
have not been seen as suitable subjects for
the attention of law schools and the legal
scholarly communrity. ... Large metropolitan
prosecutors’ offices should develop a formal
training program for new assistants, . . .
There is also a need for training programs
on a State or regional level to reach pros-
ecutors and assistants in small  offices.®

A survey of eighteen metropolitan
prosecutors’ offices showed that only
four offered formal training for new
personnel.  Six offices did not offer
even on-the-job training. Only eight of
the eighteen reported that they had
special staff devoted to training, and
three of these had less than 1 percent
so assigned. The largest staff is 3 per-
cent in Portland, followed by 2 percent
in Miami. Only nine of these offices re-
ported that they had procedures man-
uals. These are all large offices, yet
many do not have adequate training
services; obviously, the smaller offices
would be even less able to furnish train-
ing2 A Metropolitan Prosecutors
Conference was held to consider re-
sults of this survey of some of the larger

1. President’s Cominission, sepranote 6 at 148,
20. Task Foree, supra note 7 at 75.
21, N.D.AA,, supra note 9.

i
_V;1

]
2.1 Local Prosecutors: Characteristics of the Office 111

offices and to formulate standards
which will be presented to the Nation-
al District Attorneys Association Con-
vention. The aim of the conference
was to suggest improvements in such
areas as  personnel,  organization,
physical  facilities, communications,
case assignments, warrant processing,
preliminary examinations, grand jury
and trial preparations, trial, docket
and appellate procedures.**  These
were directed primarily at the larger
offices.

The National Distriet  Attorneys
Association has held numerous seminars
for prosecutors. It doted iu August,
1969 that, although it had conducted
fifteen seminars in the preceding two
years, “these achieved only a small
portion of the essential training of new
men.”  The N.D.AA. said that the
states should not only direct their atten-
tion to these needs, but they should
“explore the possibilities of their state
law  schools  developing  continuing
substantive, procedural and administra-
tive curricula involving the whole
spectrum of criminal justice.” It
suggested further that some group
act as a coordinating body “to encourage
and set uniform standards in many
areas to avoid the wide disparity
that now exists in the secking of solu-
tions to state prosecution problems,”®

A Michigan study found a lack of
coordination or interchange of ideas
among prosecutors themselves: '
There is no consistency in the prosecutor’s
definition of his own responsibilities and no
agreement among counties as to the re-
sources needed to do the job, ... No pat-
tern can be found in office policy with re-
spect to such basic issues as staff training,
staff specialization, plea bargaining practice,
and docket management. The result is ¢
potpourri of local traditions and practices

92, Motropolitan Prosecutors Conference, Application
for Grant, Discretionary Funds, to U.S. Dept. of
Justice, L.E.AA,, April 21, 1970

23. N.D.AA,, PROSECUTION—RELATED t\C'l'l{)S
CRANT PROGRAMS IN 1969 STATE LAW EN.
FORCEMENT PLANS (August 20, 1964).

developed from county to commty through
trial and ereor

The Prosecuting Attorneys Association
of Michigan produced and adopted, in
1970, standards for Michigan pros-
ecutors’ offices.*

A related probleim is the lack of ade-
quate investigative facilities, C.O0.A.G.'s
survey found, for example, that only
24 of 656 prosecutors said that their
offices contained & crime lab.  All but
29 said that they use the state crime
lab: 414 use it often, while 170 seldom
use it. The lack of loeal facilities can
be counteracted to some extent by in-
forming prosecutors of what state facil-
ities are available and by keeping them
abreast of developments in investiga-
tive techniques.

The Arizona Attorney General’s of-
fice refers to a pending study by the
State Justice Planning Agency which
shows thai ¢ne izason for the turnover
rate among younger prosecutors s
their feeling of insecurity when dealing
with the criminal law. It notes that
“one of the primary causes of friction
between the police and prosecutors’
offices is a feeling on the part of the
police that the prosecutor has im-
properly evaluated the evidence or has
failed to present the case in a pro-
fessional manner,”0 The Virginia
Attorney General’s office pointed out
that the local prosecutor is the chief
adviser to police and sheriffs and that
they turn to him when questions of
law arise. As case law becomes more
complex, this will be increasingly true.
The prosecutor, however, must have
sufficient knowledge to make the
decision “on the spot” and have it
meet the tests of the courts that will

2. Prosccuting  Attorneys  Association  of  Michigan,
Project Report to Governor's Office of Criminal
Justice Program.

95. Proseculing Altorneys  Association  of - Michigan,
Application for Grant, Discretionary Funds, to .5,
Dept. of Justice, L.AA, September 25, 19070,

96, Attorney General of Arizona, Applieation for Grant,
Diseretionary Funds, to U.S. Dept. of Justice, L.E.-
AAL June L, 1970




112 2. The Prosecution Function

luter render decisions and opinions in
the case.” Thus, training of prosecu-
tors benefits law enforcement officers
as well as the prosecutors.

2.16 Staff, Reports, Budgets

Adequate data on the staff of pros-
ecutors’ offices are not yet available,
but indications are that few offices
have large or specialized staffs, Of 216
prosecutors reporting to C.O.AG. that
they employed full-time attorneys in
their offices, 62 employed one, 61 em-
ployed two through four attorneys, 33
employed five to ten attorneys, and 60
employed ten or more, Only 29 pros-
ccentors reported that they had one or
more stafl members assigned full-time
to organized crime control.  Only 22
offices said that they had staff assigned
full-time  to  consumer  protection,

Arcording to information furnished
C.0.A.G. by Attorneys General, local
prosecutors in seventeen  jurisdictions
are required to submit reports to the
Attorney General,  In nine states, they
must report at the Attorney General’s
request and i another they must re-
port to him “in certain instances.” They
must report to the Attorney General
monthly in one state, quarterly in
another, annually in two, “from time
to time” in another, and annually and
on request in two states,  Six additional
jurisdictions require that local prose-
cutors report to other officials, but
not to the Attorney General. They must
report to the county board in three
states, the court iu one, the comptroller
in one, and the Governor in another.

20.AC's survey of prosecutors
asked whether they issued regular re-
ports on the work of their offices and,
if so, how often and with what general
contents, Of 674 prosecutors, only 206
said that they issued regular reports. Of
these, 88 issued reports annually, 36

87, Attorney General of Vieginia, Application for Grant,
Diseretionary  Wunds, te U8, Dept. o Justice,
LEAAL May 14, 1970,

semi-annually or quarterly. 42 monthly,
9 weekly, 1 bi-annually, 2 daily, one
“as often as necessary” and 22 said re-
ports were “periodie.”  Of the 206 who
said they issue reports, 181 said to whom
reports were issued, By far the largest
vumnber, 66 prosecutors, said that re-
ports were issued to the county court
or board. The nest largest group, 35
prosecutors, issued reports to the At-
torney General.  Eleven report to the
state judiciary, 7 to the state investiga-
tive agency, and 7 to other public
agencies.  Twenty-four say that they
report to “news media;” this form of
report is undoubtedly common to others
as well, The largest group say that they
report on “activities of the office;” most
of the rest report statistics on complaints
and disposition of cases, and fiscal data.

All available data indicate that re-
porting requirements are not adequate,
Public officials generally are required
to report to another officer or to the
public directly on their activities, fi-
nances and, occasionally, on legislative
needs and  administrative  problems,
Prosecutors should be required to issue
at least minimal reports on a periodic
basis.

Salaries and Budgets. Information
reported to C.OA.G. by Attorneys
General's  offices indicates that, in
those jurisdictions which have local
prosecutors, salaries are usually paid
by the county. The source of salary
is the county in eighteen states, the
state in eight, and both in five. In two
states, Arizona and Washington, the
salary is set by the state but paid by
the county, In four others, it is paid
by the state but the county may sup-
plement. In two states, Arkansas and
Mississippi, the district attorney is paid
by the state and the county attorney by
the county, Of 583 prosecutors, 410 in-
dicated that less than one percent of
their budget came from sources other
than the county.

Salaries tend to be low. In C.O.A.-
G.s survey, G661 prosecutors reported

=
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Source of Salary

Reporting Requirements

Alabamiten. State (County naay pay part) - None

Alaska .. wed{No Loeal Prosecutor)
AFZ0ML o, County Boaed
of Snpervisors
Arkansas v Distriet Prosecuting Attor-
ney--State
Deputy Prosecuting
Attorney - County
California .. County

Colorado v tate and County

Conneeticut oo Judieial Department

Delaware v (NO Local Progeeutor)

Florida oW State

Georglit voanenecnState; County May
Supplement

Guam e (N0 Loeal Prosecutor)
Hawadi oo Gourty or City

Tdaho v State

oS wononaeaaState and County
Indiant e County and State

[owa sosseeannnCounty
Ransas wvooennGounty
Kentueky woaananCotnty & Distriet
Louisiant swewnannState & Parish
or Distriet
Maing covnenennState

Maryland ..o County or City:

Massachusetts ...

Michigan i County

Minnesota o County

Mississinpi v District Attorney: State
County Attorney: County

Missouri v GCounty
Montant e i County, i State
Nebraska v SCounty
Nevadit s Gotnty
New Hampshire County

New Jersey vonnnnCounty
New Mexico v State
New Yark vovannCounty
North Carolina ..,..State
North Dakota .......County

Ohio wammnwnCounty
Oklahoma v States

1 County-} State
Oregon v States

County May Supplement
Ponnsylvania ... .County
Puerto Rieo . Commonwwenlth

Rhode Island .......No Local Proscentor

Sam0a veoneenaiNo Local Prosecator

South Carolina .....State

South Dakota .......County

Tennessee v Stitte: Some Gounty
Supplement

{Nu Local Prosecutor)
Nong

None ta Attorney General
At Altorney General's request

None

At Judges' recuoest

(No Local Prasceutor)
Quarterhy to Attorney General

None

(No Local Prosecutor)

None

o Attorney General (from time ta time)
At requoest of Attorney General

No reports

At requoest of Attorney General or conuty saporvisors
None

;\l(mthl? Report to Altorney General (on evime)
Annually to Attorney General

None required

None required

May be required by Attorney General
None

None

None

At Attorney Genoral's reguest: plun pevfodic reports
Quarterly to Cotnty Board- Not to Attorney General
At Attorney General's reyuest

Annual report to county

Annual and on request to Attoerney General
None
None
None
None

Amnual to Attorney General (on eriminal matters)
None to Attorney Genera
None to Attorney General
None to Attorney General
racy . :
At request of Attorney General or Supervisor
(No Local Proseeutor)
(No Loea) Prosecutor)
Annual to Comptroller on fiseal matters
None

None
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Texas nmnnanCounty
Utah i State
Vornont v Stitte

At Attorney General’s request {on eriminal matters)
Reports to Attorney Ceneral annually and on request
No Formal Reports required

Virgin Gslands ... Attorney General’s Olfice At Attorney General's request

Virginia cvoennnndi State & 4% Local

No Reports

Annually to Gov. and State Liquor Control Board
Tn County Court and to Attorney General when re-

quired

Washington ..o, Set by State,
Paid by County
West Virginia ..., Jounty
Wisconsin ..l State and County
Wyoming .o «County

To Altorney General only in certain instances
County Commissioners

a median annual salary of $10,000 to
$11,000. Abouta third of the respondents,
or 206 prosecutors, earned less than
$8,000; 108 earned $8,000 to $10,000;
121 earned $10,000 to $15,000; 85 earned
$15,000 to$17,000; and 141 earned over
$17,000. A 1965 survey found that
salaries ranged from a low of $1,200 in
Mississippi and Utah to $34,500 in New
York.® A recent survey of selected
offices across the nation found that the
major problem was not recruiting prose-
cutors, but keeping them: prosecutors’
offices were, in effect, “training
grounds for private and corporate
practice.”® The primary cause of this
turnover is low pay.

2.17 Activities of Office

Local prosecutors were asked to
estimate the percent of their office’
work which is concerned with criminal
matters, civil matters, and other con-
cerns. The number of offices in each
percentage group is given below:

Percent of Time of Office’s Work
1-25% £6-50% 51-75% 76-100%

Criminal 38 150 219 251
Civil 359 198 29 8
Administrative 418 50 2 1
Other 146 29 3 ¢

Prosecutors devote maost of their time
to criminal matters. These data may be
compared with a 1963 Kentucky survey

2, NDAA,, supra note 15.

29, UL§, NEWS AND WORLD REPORT, 34 (December
29, 1908},

which found that county attorneys de-
voted 60 percent of their offices’ work
to criminal matters, 14 percent to civil
matters, 20 percent to administrative and
8 percent to other matters.?® Informa-
tion from 46 Kentucky county attorneys
showed that: 26 percent of their time
was devoted to prosecution; 23 percent
to county advisory matters; 16 percent
to pre-trial criminal duties, such as
working with the grand jury; 13 percent
to assisting the Commonwealth’s (dis-
trict) attorney; 13 percent to county
court matters, and the rest to domestic
relations and road matters.!

The prosecutor’'s activities are
changing as plea bargaining replaces
the trial as a method of settling many
cases. As the American Bar Association
notes:

The vast majority of criminal cases are dis-
posed of without trial as the result of guilty
pleas and, if the system as a whole is work-
ing properly, this is as it should be . . . .
Properly conducted, plea discussion may well
produce a result approximating clasely, but
informally and more swiftly, the result which
ought to ensue from a trial, while avoiding
.nost of the undesirable aspects of that
ordeal

A conference of eighteen metropolitan
prosecutors offices in June, 1970, re-
ported that all but three openly engaged

30. Dept. of Law, Report to the Conunittee on the Ad-
ministration of Justice in the Commonwealth of
Kentucky, The Office of Attarney General in Ken-
tucky, 5L KY.L.J. 77-§ (1963},

31, Id. at 78-S,

32. AB.A., supra note 1 at 21,
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in plea bargaining, and that 80 percent
or more cases resulted in a plea in ten
of these offices.3® Since the Supreme
Court has upheld plea bargaining,
it probably will become even more
prevalent.

As might be expected, the C.0.A.G.
survey showed a great variation in case-
loads. Of 508 offices reporting, 151
handled from 10 to 90 criminal cases in
1969, 75 handled 100 to 150 cases, 98
handled 200 to 400 cases, 90 handled
400 to 1,000 cases, 43 handled 1,000 to
2,000, and 51 offices handled over
2,000 criminal cases. The number of
civil cases was generally much lower,
Of 285 offices reporting, 163 handled
fewer than 50 cases, 84 handled from
50 to 250 cases, 28 handled from 250 to
1,000 cases, and only 10 handied 1,000
or more civil cases. OFf 292 offices re-
porting, 181 handled fewer than 500
traffic cases, 53 handled from 500 to
2,000 cases, and 58 handled over 2,000
traffic cases. Of 366 offices, 160 handled
fewer than 50 juvenile cases, 79 offices
handled from 50 to 100 cases, 79
handled from 100 to 300 cases, and 48
handled over 300 cases. The median
caseload reported for 1969 was 210
criminal cases, 50 civil cases, 300 traffic
cases and 60 juvenile cases.

2.18 Advisory Function

Prosecutors may play an impartant
role in rendering legal advice to officers
and agencies of local government, much
as the Attorney General is legal adviser
to state government. The C.O.A.G.
survey asked prosecutors to whom
they give legal advice and with what
frequency. Responses indicate a
variety of recipients:

Frequency of Advice

Recipients Often Seldom Never
Police 603 57 4
Other City Officers 172 263 168
Sheriffs 599 62 11
Clerks of Court 440 280 41
Other County Officers 424 197 38
School Boards 127 233 288
Private Citizens 393 176 7

Other recipients mentioned included
welfare officials, state agencies, planning
bodards and bprivate associations. It is
significant that 90 pereent of prosecu-
tors say that they often advise police
and sheriffs.

Prosecutors were asked to specify
on what subjects they. give advice most
often. Some responses are shown be-

low, ranked according to whether they.

were named first, second, third or
fourth, and giving the number of pros-
ecutors who listed the subject:

Subjects of Advice

Subject Ist  2nd 3rd dth
Criminal Procedure 206 68 15 1
Whether to Prosecute 66 91 30 3
Family Law 61 27 8§ 4
“All Matters” 39 17 4 0
Interpretation of Statutes 30 10 ¢ 3
Civil Law % 48 39 6
Investigation % 40 18 5

Government Administration 18 2 26 19

Other replies included such varied sub-
jects as narcotics, civil disorders, extra-
dition and even press relations,

2.19 Relationship to Defender Systems

The increasing attention being given
to public defense has focused more
attention on its relationship to public
prosecution. Public defender and
assigned counsel systems are discussed
in Section 5.5 of this Report, which
mentions some of the prohlems in de-
fining such systems’ relationships to
prosecutors. Some systems share
prosecutorial problems, such as small
districts that cannot adequately sup-
port a staff, low salaries, and lack of
in-service training or information
services, A few states are becoming
more cognizant of the need to upgrade
defense as well as prosecution services.
Idaho, for example, is conducting a
study of the desirability of establish-
ing a district attorney system; the study
will also consider & district defender

33, N.DAA,, supra note 9,

3. North Carofing v, Alford, 39 UL.S.LA. 4001 (1S,

November 23, 1970).
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system, ¥  Maryland plans to invite all
professional personnel from the state’s
three defender offices to its seminars
for prosecutors™  Qregon included
defense attorneys in some sessions of
its institute for prosecutors.™

Minnesota set up an experimental
systerm of district prosecutors to aid
county attorneys. It gave as one reason
for a district system the fact that
Minnesota set up a statewide public
defender system in 1969, organized on
the basis of the state’s ten judicial
districts, A legal training course was
also held for defenders. As a result,

“perhaps more has been done in the
state of Minnesota to protect individual
rights than has been done to secure the
collective right of the community to
an efficient enforcement of the law
to the .end that the guilty are pun-
ished.”8

35. Interview with Attorney General Robert M. Robson,
in Boise, ldaho, Qctober 5, 1970.

36. Maryland State’s Attorneys Association, supra note 8.

37, Interview with Jacob B, Tanzer, Chief, Appellate

Division, Qregon Dept. of Justice, Salem, Oregon,

October 6, 1970.

38. State of Minnesota Judicial Council and Attorney

General, supra note 17.
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2.2 The Attorney General’s Relationship to Local
Prosecutors

The Attorney General's relationship
to Jocal prosecutors ranges from com-
plete control in those states where they
are under his jurisdiction to a complete
absence of formal contact in some states.
His role in local prosecutions ranges
from complete responsibility for such
actions in some states to an absence of
authority to intervene in or initiate
prosecutions in others.

2.21 Attitudes of Attorneys General and
Prosecutors

The large majority of former Attor-
neys General believe that the Attorney
General should have power to intervene
in or initiate local prosecutions. Only
26 of 108 respondents, however, be-
lieve that the Attorney General should
appoint local prosecutors. It is signifi-
cant that, of 115 former Attorneys
General returning C.0.A.G.’s question-
naire, 52 had served as some type of
local government prosecuting attorney.
Thus, their views as Attorneys General
would be temipered by their experience
as local prosecutors. A C.O.A.G. analy-
sis of persons who served as Attorneys
General between the years of 1963 and
1968 bears out this relationship, as 40
percent had served as a city or county
attorney. Of 38 incumbent Attorneys
General, only 11 said that the Attorney
General should appoint prosecutors.

Attorney General Louis Lefkowitz
of New York voiced what is probably
the prevalent view among Attorneys
General concerning their authority
over prosecutors. Ile said that prose-
cutors should continue to be indepen-
dently elected, but:

There is room for a closer relationship
between the Attorney General and the
District Attorneys; this would result in bet-
ter enforcement of the criminal laws. The
Attorney General could be authorized to
provide a forum for inter-county coopera-
tion between District Attorneys. Periodic
meetings could be mandated at which at-

tenclance by District Attorneys or their
representatives would be required.  The
Attorney General could prepare and dis-
seminate information of common interest
and bring law enforcement to new peaks
of efficiency and excellence.!

The majority of respondents, 477, in
C.0.A.G.’s prosecutor survey described
their relationship with the Attorney
General as good while 111 termed it
fair, and only 29 felt it was poor. In
spite of this apparent atmosphere of
cooperation, the great majority said that
they seldom sought the Attorney Gen-
eral’s advice. This lack of real coopera-
tion is further demonstrated by the
figures for assistance in handling cases.
When queried as to whether they ever
sought actual assistance from the At-
torney General in handling a case, 267
prosecutors said seldom, 386 said never,
and only 7 stated they often sought
assistance. Apparently the cooperation
which exists does not involve actual
day-to-day operations to any great ex-
tent.

An alternative explanation could be
that most local prosecutors do seek and
obtain assistance from the Attorney
General but such aid is of an informal
nature. When asked whether there
was a particular staff member in the
Attorney General’s office whom they
contacted, 394 prosecutors said yes
and 259 said no. This could be inter-
preted as indicative of informal as-
sistance arrangements based primarily
on personal friendships and not on
formal requests to the Attorney Gen-
eral’'s office for advice or assistance.

Further examination of the survey
data indicates that, while only a small
group actually rely on the Attorney
General for assistance, a much larger
group believe that the Attorney Gen-

1. Position Paper of Attorney General Louis Lelkowitz
to Constitutional Convention Committee on the
Exccutive Branch, Flearing Held June 1, 1967, at
the State Capital, Albany.
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eral is the logica! source for advice and
possibly for leadership. A majority of
local prosecutors stated that the At-
torney General could be of greatest
help to them in providing interpreta-
tions of law. The prosecutors then
rany seminars and manuals, courtroom
strategy and case theory in that order
as the additional subject areas in which
the Attorney General is of most help.
When asked who was best qualified to
prepare a manual for prosecutors, haif
of the respondents named either the
Attorney General or the National
District Attorneys Association,

When asked for suggestions as to
how cooperation between the Attorney
General and local prosecutors could be
improved, the suggestions which ap-
peared most frequently were: basic
seminars conducted by the Attorney
General; more funds and staff for the
Attorney General; improved com-
munication between the Attorney Gen-
eral and local prosecutors; assigning
specific assistant Attorneys General to
help local prosecutors; and, less politi-

" cally oriented Attorneys General. The
“responses seem to indicate that most

local prosecutors are willing te look to
the Attorney General for advice and
assistance, but feel that the Attorney
General is unable to provide adequate
assistance. Perhaps this explains why so
many respondents felt the Attorney
General needed more staff and funds.

There is a commonality of interest
between the Attorney General and local
prosecutors, whatever the legal relation-
ships may be in a particular jurisdiction.
Both are public prosecutors, subject to
legislative definition of powers and
duties and to judicial definition of the
law and procedures. Both are elective
in most jurisdictions, and must be con-
stantly cognizant of political realities.
Both must be pragmatic in their ap-
proach, as their work will be constantly
changing. Both uvsually come to their
jobs without special training, and must
learn through experience. This list of

common factors could be expanded
indefinitely, but it is clear that the two
offices have much in common.

2.22 Recommendations of Other Studies

Organization of prosecution func-
tions has beer studied by several groups;
the consensus is that the Attorney Gen-
eral should strengthen his relationship
to local prosecutors.

President’s Commission

The President’s Commission ori Law
Enforcement and Administration of
Justice recommended that:

States should strengthen the coordination of
local prosecution by enhancing the authority
of the state attorney general or some other
appropriate statewide officer and by estab-
lishing a State council of prosecutors com-
prising all local prosecutors under the lead-
ership of the attorney general.?

It said that the Attorney General should
take responsibility for organizing the
council, which “could simply be a group
which meets periodically to exchange
views, although it would be preferable
if it could grow to have a real policy-
making function.” The Commission
argued that:

Since the district attorneys are independently
clected officials it would be desirable if the
decisions affecting the exercise of their office
were the result of collegial discussions of
local prosecutors in which all participate.
The council could also have the advantage
of allaying the fears of local prosecutors
that their authority is being subverted by a
central, powerful State officer. Caoperation
and implementation become less formidable
problems when decisions represent the con-
sensus of those who must carry them out at
the operating level. Most important, use of
the council in setting statewide standards
would insure their relevance to local operat-
ing conditions....

It might be the function of the attorney gen-
eral’s office to bring continuity of effort that
a sporadically meeting, council cannot, and
to provide a research staff to suggest areas

2. The President’s Commission on Law Enforcement and
Administration of Justice. THE CHALLENGE OF
CRIME IN A FREE SOCIETY, 49 (Februaty,
1967).
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in which statewide standurds, programs and
policies are needed.®

The Task Force on the Administra-
tion of Justice of the President’s Com-
mission said the Attorney General
should exercise leadership in “provid-
ing technical and statistical services,
engaging in training operations, and
developing rules of general applicability
for the various kinds of discretionary
decisions prosecutors make,” such as
pre-trial disclosure and plea bargain-
ing.!

The A.B.A. Stundards for Prosecutors

The American Bar Association’s
Advisory Committee on the Prosecution
and Defense Functions has developed
a draft of standards for these functions
which recommends that authority be
vested in a local prosecutor, except in
those states where geography or popu-
lation make it appropriate to create a
statewide system under the Attorney
General. The A.B.A. standard concurs
with the President’s Commission in call-
ing for a coordinating council:

In all states there should be coordination of
the prosecution policies of local prosecution
offices to improve the administration of
justice and assure the maximum practicable
uniformity in the enforcement of the criminal
law throughout the state. A state council of
prosecutors should be established in each
state.’

The A.B.A. says also that the prosecu-
tor should consult with the Attorney
General “in cases where questions of
law of statewide interest or concern
arise which may create important
precedents, the prosecutor should con-
sult and advise with the Attorney Gen-
eral.”

The A.B.A. standards provide for

3, Id.

4, Task Force on Administration of Justice, the Presi-
dent’s Commiission on Law Enforcement and Ad-
ministration of Justice, TASK FORCE REPORT:
THE COURTS, 77 (1967).

5. AB.A, Project on Standards for Criminal Justice,
STANDARDS RELATING TO THE PROSECU-
TION FUNCTION AND THE DEFENSE FUNC-
TION, Tentative Draft, (1970),

supersession and substitution of the
prosecutor, but do not necessarily vest
this power in the Attorney General:
Procedures should be established by ap-
propriate legislation to the end that the
governor or other elected state official is
empowered by law to suspend and super-
sede a local prosecutor upon making a
public finding, after reasonable notice and
hearing, that he is incapable of fulfilling
the duties of his office.® '
The state official is further authorized
to substitute special counsel in a case
upon making a public finding that this
is required for protection of the public
interest.

Both the A.B.A. and the President’s
Commission favor retaining local prose-
cutors, but making the Attorney Gen-
eral responsible for improving coordi-
nation. This is a different position than
that taken by earlier reports, which
tended to favor centralization. The
Wickersham Commission, for example,
studied the nation’s criminal justice
system in 1931 and recommended estab-
lishment of a statewide system of prose-
cution.’

The Model Department of Justice Act

The A.B.A. Commission on Orga-
nized Crime and Law Enforcement
developed a Model Department of
Justice Act which was promulgated by
the National Conference of Commis-
sioners on Uniform State Laws in
1952. The Model Act retains local
prosecutors, but provides for direct
supervision and control by a Depart-
ment of Justice, which would be
headed by the Attorney General or an
officer appointed by the Governor,
and would be empowered to: (1) con-
sult with and advise the several pros-
ecuting attorneys in matters relating to
the duties of their office; (2) maintain
a general supervision over the prose-

cuting attorneys; (3) assist the prosecu-

6. Id.

7. Wickersham Commission, National Commission on
Law Observance and Enforcement, REPORT ON
PROSECUTION, No. 4, (1931).
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ting attorney in the discharge of his
duties when so requested in writing by
the proseenting attorney; (4) supersede
the local prosecutor when requested by
the Governory (5) intervene in actions
instituted by the local prosecutor when
requested by the Governor; (6) super-
sede the local prosecutor on his own
iitiative; (7) intervene in actions in-
stituted by the loeal prosecutor on his
own initiative; (8) when so acting, ex-
ercise all powers and duties of the local
proseentor and limit the local prose-
cutor in such instances to the powers
and duties required of him by the At-
torney General; (9) require reports
from prosecutors on any matters per-
taining to their duties®

The Commissioners argued that the
Model Act would:

. ., restore what has been lacking in local
eriminal prosceution in this country for a
long time, namely nltimate accountability
to a single coordinating official and some
measure  of  administrative  responsibility
for acts of diseretion. At the present timeg,
eriminal prosccution in the various states of
this country is usually in the hands of an
autonomous, independently elected, local
official. .. .

. .. the prosecutor is endowed by law with
large diseretionary powers over the initiation
of criminal proceedings, the making of
criminal investigations, the presentation of
charges to grand juries, the filing of crini*
inal infosmations and indictments, the dis-
missal or nolle prosequi of criminal cases,
the acceptance of pleas of quilty to lessor
offenses, the trial of criminal cases, and the
sentences  recommended  for  offenders.

These discretionary powers are so great
that an inefficient, corrupt or politically con-
tralled prosecutor’s  office can  virtually
paralyze law enforcement in any com-
munity, while an honest and energetic man
in this office can sometimes clean house
for his community almost single-handedly ?

Qther Studies
The few scholarly analyses of pros-
ccution that have been made have in-
8. Model Department of Justice Act, 1932 National

Conference of Commissioners on Uniforim State
Lasws,

9. Id. at 366 - 369.

dicated a need for more centralization
or coordination. Newman Baker and
fGarl H. Delong’s massive 1934 study
of the prosecuting attorney analyzed
statutes involving the office and con-
cluded that:

Although the attorney-generals of most of
the forty-eight states are authorized to con-
duct criminal prosecutions, either by the
common law or specific statutory provi-
sions, it is cuite clear that the estent of
state participation in this phase of eriminal
law enforcement, is negligible.'0

They believed that Attorneys General
were reluctant to assume an active role
concerning prosecutors:

Effective supervision of the work of local
prosecuting  attorneys could contribute
greatly to the administration of criminal
justice, and it is a field which has hardly
been touched.  Before anything will be
accomplished in this direction, however, it
will probably be necessary to give the
state officer i charge of prosecution far
more than the present broad grants of dis-
cretionary power. It must be emphasized
clearly in the statutes that the office is in-
tended to assume general responsibility
for the quality of prosecution throughout
the state and above all, it must be given
power to enforce its authority over [ocal
prosceuting agencies, That power is non-
existent at the present time.!!

The Advisory Commission on Inter-
governmental Relations, as part of its
study of state-local relations in the
criminal justice system, concluded that
“to achieve more efficient use of man-
power and a higher level of prosecu-
tion, the Commission recommends that
states, where necessary, centralize the
local prosecution function in a single
office, responsible for all criminal
prosecutors.”!ta

10. Newman Baker and Earl H, Del.ong, The Prosecut-
ing Attorney - Powers and Duties in Griminal
Prosecation, 24 J, CRIM. L. AND CRININOLOGY
1025 (1934).

1. Id.

Na. Recommendation adopted at September L1, 1970
meoting, by Advisory Commission on Intergovern-
wental Relations.

B

2.2 The Attorney General's Relationship to Local Prosecutors 121

The Federal System

Proponents of centralization point
to the effectiveness of the federal sys-
tem. Almost one hundred United States
Attorneys, appointed by the President,
represent the federal government be-
fore the courts. They were assisted in
1969 by 841 Assistant U.S. Attorneys and
1,127 supporting personnel.'?  Their
work is coordinated by the Executive
Office for United States Attorneys in
the Departinent of Justice, and by four
Regional Assistants, who serve as “com-
bination administrators and trouble
shooters.”  An annual conference is
held, supplemented by regional con-
ferences .and a training conference
for new appointees.

2.23 Prosecutor Assistance Programs

Training programs and bulletins
for prosecutors are described sub-
sequently in this Report, as are the
Attorney General’s statutory powers
concerning prosecutors.  Surprisingly,
there is no clear correlation between
Attorneys General’s statutory authority
over prosecutors and their efforts to
strengthen prosecutions, Some ex-
amples of Attorneys General’s programs
to strengthen the prosecutorial system
are described here. These have been
selected to show the variety of ap-
proaches that may be used by an At-
torney General's office in assisting
local prosecutars. ‘

The Attorney General of Arizona
has sought federal funds to create a
Prosecutor Technical Assistance Unit
in his office. By law, he has super-
visory powers over county attorneys
and may assist any county attorney at
the direction of the Governor. At
present, however, the Attorney Gen-
eral has neither staff nor facilities to
provide more than emergency assist-
ance. The new unit, with a staff of

12. .S, Department of Justice, 1963 ANNUAL RE-
PORT OF THE ATTORNEY CGENERAL OF 'I'THE
UNITED STATES, 6.

two attorneys and a secretary, will
fulfill the following functions:

(1) Providing technical assistance.
ranging from specific research to aet-
ually participating in the trial of dif-
ficult cases;

(2) Conducting fowr seminars an-
nually, two for new and two for ex-
perienced prosecutors;

(3) Developing and maintaining a°
prosecutor’s manual, with detailed in-
formation on procedures and eviden-
tiary problems, and a digest of relevant
decisions and rulings;

(4) Creating a periodical news-
letter to prosecutors and others, con-
cerning current court decisions and
other materials of interest;

(5) Providing a clearinghouse for
resolving problems and coordinating
efforts  of prosecutors  concerning
matters of more than local concern,

New Jersey established a Division
of Criminal Justice following passage
of 1970 legisiation enlarging the At-
torney  General's  prosecutive au-
tharity." This consists of six sections:

(1) An administrative section, to
handle personnel, finance, and similar
matters;

(2) An investigative section, with a
chief and six investigators, to assist in
post-indictment trial preparation. It
will also receive and process citizens’
complaints, and direct them to the
proper agency;

(3) A special prosecutors’ section,
that will handle matters related to
organized crime. It will prepare ap-
plications for electronic surveillance,
decide on witness immunity grants,
work with statewide grand juries, and
prepare cases. This section will con-
sist of a chief, seven attorneys, and
two investigators;

(4) An appellate section, which

13, The Attorey General of Arizona, Application for
Grant, Discretionary Funds, U8, Department ol
Jusstic, {(June 3, 1970),

I, Interview with Deputy Attorney General David G.
Lucas, Trenton, New Jersey, Septemmber 24, 70,
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ultimately will handle most criminal
appeals for local prosecutors;

(8) A trial section, of a chief and
six attorneys who will try all cases
wheie the Attorney General intervenes
or supersedes;

(6) A prosecution supervisory sec-
tion, which will work to achieve some
uniformity among the state’s twenty-one
county prosecutors. It will also con-
duct periodic evaluations of prose-
cutors’ offices;

(7} A research and planning sec-

tion, which will conduct studies of all
law enforcement systems.
A training course for new prosecutors
was held by the Division, This dealt
with practical matters and apparently
was highly successful, A special State
Commission of Investigation had re-
ported in 1970 on the county prosecu-
tor system, and had recommended that
an executive office for county prosecu-
tors be created under the Attorney
General to: (a) conduct a periodic evalu-
ation of cach prosecutor’s office; and;
(b) coordinate activities of county
prosecutors.

New Jersey’s 1970 statute estab-
lished the Division of Criminal Justice
“to provide for the general supervision
of criminal justice by the Attorney
General as chief law enforcement of-
ficer of the State.” The Attorney Gen-
eral was directed to “consult with and
advise prosecutors” and authorized to
conduct periodic evaluations of their
offices, including audits. The Act
further directed that the Attorney Gen-
eral “as often as may be required, call
into conference the county prosecutors,
the chiefs of police of the several
counties and municipalities and any
other law enforcement officers” for the
purpose of discussing their duties. He
was also empowered to make studies
of law enforcement agencies.

Oregon’s Department of Justice is
developing closer relationships with

the state’s thirty-six  prosecutors.!®
One aspect of this is the handling of
criminal appeals on request of the dis-
trict attorneys. This offer has been so
well received that the Attorney General
now handles 85 percent of appeals. A
summer institute for prosecutors, stress-
ing practical problems, was held. A
book of forms for indictments and
other routine matters has been prepared.
A newsletter for prosecutors has been
initiated that will analyze all criminal
cases in the advance sheets and report
on other matters of interest.

The Attorney General’s office be-
lieves that its success in strengthening
the state role is due primarily to the
following factors:

(1) Every effort has been made to
develop good personal relations with
the prosecutors; the head of the state
program came to the Attorney Gen-
eral’s office from a prosecutor’s office,
so has rapport with the district attorneys;

(2) The office will provide any type
of assistance requested, from informal
advice to preparation of briefs;

(3) It will work with the prosecutor
at any stage of the trial and play any
role, from actually trying the case to
sitting in the back of the courtroom and
offering advice;

(4) The Attorney General’s investi-
gators are available to prosecutors,
along with any other staff services;

(5) The office defers to the district
attorneys concerning any publicity;

(6) Suggestions are continually so-
licited from the local prosecutors.

2.24 Attorneys General's Advice

A majority of Attorneys General
issue advisory opinions on questions of
law to local prosecutors. Chapter 4 of
this study discusses advisory apinions,
and gives data on the number issued,
subjects involved, legal effect, and other
matters, It notes that the categories of

15, Interview with Chief Trial Counsel Thomas O'Dell,
Partland, Oregon, October 6, 1970,
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persons to whom opinions are issued
are usually set by statute, In some
jurisdictions where local prosecutors
are not entitled to official opinions, the
Attorney General will still give informal
advice.

The C.OAG. questionnaire asked
prosecutors how frequently they asked
the Attorney General for advice, either
formal or informal. Of 664 replies, 92
said often, 524 said seldom, and 48 said
never. However, information from
Attorneys General's offices inclicates
that the volume of requests from prose-
cutors is quite large,

2.25 Conferences and Institutes

Training and information is a con-
stant need for any profession. Even
an optimum system of career prosecu-
tors would need to be kept informed
of changes in the law, new court deci-
sions, improvements in investigative
techniques, and a myriad of other
matters. The present system in most
states of part-time prosecutors, with
a high turnover rate, makes training
even more imperative,

A number of states hold regular
meetings for prosecutors, as a kind of
in-service training and a coordinating
mechanism. California has been hold-
ing periodic meetings of district at-
torneys for years. The state is divided
into three zones for this purpose and a
representative of the Attorney General’s
office attends each meeting. A spokes-
man for the Attorney General's office
reports that;

While meetings are essentintly concerned
with local and current matters, the repre-
sentative carries continuity and cocrdination
from one zone to another. Problems facing
the officials are discussed at the meetings
and those attending are free to bring up
other subjects. Loeal officials, by and large,
are quite enthusiastic about this device as a
means of exchanging views with their
counterparts in nearby localities.!®

18, Assistant Attorney Genernl Wallace Howland in
REMARKS TO COMMITTEE MEETING Feb.
ruary 5, 1970, 13, (N.A.A.G, C.0.A.C.).

Joint meetings of several zones may
be held, and a statewide wmeoting s
held annually,  Such meetings have o
value in stimulating interchange of
ideas and developing contacts among
prosecutors, in addition to their primary
aim of imparting information,

The Attorney General of Indiana
holds an annual conference for the
state’s 84 prosecuting attorneys, with
the assistance of the state prosecutors
association,  In 1969, the three-day
conference included talks on various
court decisions and related state
agencies, by state officials and other
experts.'”  Virginia is holding several
three-day training courses for local
prosecutors and their assistants, ‘The
courses, sponsored by the Attorney
General's office, will concentrate on
explanations of the laws on various
subjects, and written synopses will be
furnished participants.'

The Oregon Department of Justice
and the University of Oregon Law
School cosponsored an institute for
prosecutors, with L.E.A.A. funding.
The week-long institute dealt with
practical problems of prosecution and
was staffed primarily by personnel
from the Attorney General's office,
with judges, professors, district attor-
neys and others also appearing on the
program. The institute will be con-
tinued in future years, possibly in two
sections, one for more experienced
prosecutors,!®  Its sponsors stress the
success of the down-to-earth approach.
The bulk of the program was devoted
to actual steps in prosecution. The first
day, for example, concerned talks on
drafting search warrants, exercise of
prosecutorial discretion (screening and
issuance of complaints, selection of

17. Conference Program, Attorney General's Conference
gf Indigna  Proseeutors, Angoln, Indiana, August
4
18. Attorney General of Virginia, Application for Grant,
Discretionary Funds, to ULS, Department of Justice,
LEAA,, May 14, 1970,

19. O'Dell, supra note 15.
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charge, interplay with police, alterna-
tives to eriminal process), and grand
jury and indictments. Laumncheon sessions
featured talks by persons in related
areas, such as a Narcoties Squad officer
and the Qregon Medical Inspector,

The Wisconsin  Attorney General
took a different approach, devoting all
of u two-day conference to a single
topic, and including sheriffs and police
ay well as district attorneys.  Iis 1970
Attorney General’s Conference on Law
Enforcement  concerned  narcotics
and included speakers from LEAA,,
the UL.S. Bureau of Narcotics, the state
burean of investigation and other of-
ficials, as well as the Wisconsin De-
partment of Justice.

The National District  Attorneys
Association hag ploncered in develop-
ing training programs for prosccutors.
In 1971, it will sponsor five regional in-
servico training programs.  LFach has
two hundret] scholarships to cover room
and board, through federal funds, and
cach will last four days. It has, for
years, held workshops and meetings on
topies which range from budgets and
personnel to plea negotiations, case
assignment, and trial  preparation.?!
These examples indicate that training
sessions are being conducted in many
states; in addition to the substantive
content, such meetings should be of
value i fostering  better state-loca!
relationships and in improving coordina-
tion among the prosecutors themselves.

The National College of District
Attorneys, located at the University
of [Touston School of Law, was opened
in 1970, Itis sponsored by the N.ID.AA,,
the A.BA., the American College of
Trial Lawyers, and the International
Academy of Trial Lawyers, The initial
class was for one hundred trainees, and
lasted for thirty days. The initial aim

20. Program, 1970 Attorney General’s Conference on
Law Enforcement, May 5.6, 1970, Madison, Wis.
consin,

a1, See, wenernlly, THE PROSEGUTOR, Journal of the
National District Attorneys Associntion.

of the college was to train new prose-
cutors in areas that are not adequately
covered in law schools.  Now, how-
ever, the college has decided to change
its format; and to concentrate on pros-
ceutors interested in a career in office,
leaving orientation to regional, state and
Jocal training programs. The Dean
reports that:

The 1971 Carecr Prosecutor’s Course
will focus upon functions and problems
common to all prosceutors, Subjects such
as administration, office management, bud-
geting, data processing, information storage
and retrieval, the appropriate exercise of
diseretion, personnel and career motivatic™
for buth professional and clerical staffs, ard
the role of the prosecutor as the chief law
enforcement officer in his jurisciction will
be examined in depth, Naturally, attention
will be given to recent developments in
constitutional law, trends in court decisions
and legislation; however, the principal
thrust of the Career Prosecutor’s Course
will be an intensive esamination of the
Office of Prosecutor itself and it place
and importance in the overall criminal
justice system, 22

2.26 Bulletins, Newsletters and
Manuals

The Attorneys General of Georgia,
Idaho, New Jersey, and Wisconsin are
among those who issue regular bulletins
for prosccutors. The Wisconsin Pros-
ecutors Bulletin discusses new legisla-
tion, court decisions and other matters
of concern to prosecutors. The Attor-
ney General of Washington publishes
a Law Enforcement Digest for all law
enforcement officers and prosecutors.
It summarizes court cases, describes
new publications, and gives miscel-
lancous information on other subjects:
In other states, including Florida and
Michigan, the local prosecutor’s asso-
ciation issues a regular bulletin.

Missouri’s Attorney General insti-
tuted a Prosecuting Attorneys Liaison
Program to improve communications

22, Dean George A, Van Hoowmissen, memorandum Res
1971 Career Proseentor’s Course, January 29, 1971

o ok
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with the state’s 115 local prosecutors.
A major part of the program was the
publication and distribution of the
“Missouri Prosecutor’s Handbook,” a
loose-leaf service concerning office
operations, prosecutions, and other mat-
ters, A four-day training seminar was
also held. The prosecutors responded
to the program “with much enthusiasm,
and there has been a tremendous in-
crease in the amount of communication
already between this office and nu-
merous  prosecutors throughout the
state,”

The Attorney General of Texas
plans an ambitious information service,
A director, assistant director and a
secretary would staff the Attorney
General's Aid and Information Service
for Prosecutors and Peace Officers.
Equipment would be purchased to
permit printing and mailing of 5,000
newsletters in five hours, A monthly
newsletter will be mailed, consisting
not only of abstracts of cases, but of
“authoritative scholarly summaries of
specific areas of the law written con-
cisely and clearly so as to be easily
understood and so as to provide work-
ing rules of thumb for the target
groups.”™  Emergency editions will
be mailed on a seveuty-two hour
schedule “from the time the Director
receives news of a cataclysmic effect
in the prosecution field.” Attorneys
General's opinions will be included
when appropriate.  The newsletters
will be supplemented by a series of
handbooks, dealing with such subjects
as extradition, peace officers’ civil
liability, and habeas corpus.

The District Attorney of Los Angeles
has prepared a series of guidebooks for
his staff which may ultimately be ex-
panded into a comprehensive manual,
The guidebooks provide brief def-

23. Supplementary  Questionnaive  for  Missouri, o
C.0.A,G,, January 29, 1970,
2. Attorney General of Texns, Appliention far Girant,

Diseretionary Funds, to U8, Department ol Justice,
LEAA May 15, 1970, '

1

inttions of crimes, case citations, sum-
maries of judicial decisions wnd statutes,
and other relevant material Some also
provide detailed material on specitic
topics such as the laws of arrest and
search and seizure.®  As an increasing
number of states make bulleting and
manuals available, local offices might
want to develop their own supplemen-
tary materials, relying on that furnished
by the state for basic interpretations of
statute and case law.,

.27 Permanent Staffing

Some states are establishing  per-
manent staff for their prosecutors’
association,  with  assistance  from
federal funding, In Mavyland, for ca-
ample, the State’s Attorneys’ Associa-
tion has applied for about $30,000 in
discretionary funds to employ a full-
time training coordinator and a secre-
tary as staff. The coordinator will re-
view materials relating to prosecution
and disseminate that which he con-
siders helpful through monthly bulleting
and through weekly notices when suffi-
ciently critical. e will develop train-
ing manuals for use in two seminars o
be conducted annually, one for new
prosecutors and one for all pros-
ecutors,6

The linois State’s Attorneys’ Asso-
ciation has requested funding of a three-
part project: staffing the Association;
establishing twvo model regional of-
fices, each serving a number of coun-
Hes; and providing increased and di-
versified staff for the Cook county
prosecutor’s office.  The plans for
model offices are discussed elsewhere.
In terms of permanent association
staffing, however, it is significant to
note that the Executive Director for the
Association would also coordinate the

925, Evelle J. Younger, District Attorney of Los Angeles
County, Search and Seizure; Legal Note Book; Mis-
demeanor Pleadings; Felony Pleadings. (A 1969},

96, Maryland State's Attorneys” Association, Application
for Grant, Diseretioniry Funds, to (8. Departinent
of Justice, L.E.AA,, April 23, 1970,
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grant program, survey and evaluate all
state’s attorneys' offices, recornmend
remedial legislation, and serve as super-
visor of a model district office. llinois
clects a state's attorney in each of its
102 counties. The State’s Attorneys’
Association is experimenting with in-
creased coordination by establishing
a model office for epch of two judicial
circuits,. The first will be staffed by
three assistants state’s attorneys, two
investigators, three law students and
two  secretaries, and will serve five
eounties. ‘The second will have a some-
waat larger staff, and will also serve as
the Association’s headquarters. These
regonal offices will provide “assist-
ance and augmentation” to county
presecutors on request, particularly in
meeting such problems as protracted
rases,  post-conviction  proceedings,
and appeals.?

Michigan’s Prosecuting Attarneys
Association has applied for funds to
employ a Prosecutor Training Coordina-
tor, who would provide the Associa-
tion's first staff. His office would serve
four functions:

(1) Instituting training programs for
prosecutors and  their  assistants;

(2) Advising prosecutors on appeals
and assisting thern in handling problems
of sheir office; .

3) Serving as an information clear-
ing house, and issuing a regular bul-
letin;

(4) Assembling and making acces-
sible a “brief bank” on points of law
which  prosecutors frequently en-
counter,

27. filinofs State’s Attorneys’ Assoclation, Application for
Grant, Discretionary Funds, to U.S. Departiment
of Justice, L.E.AA., May 26, 1970,

2. Prosecuting  Attorneys  Assoclation  of  Michigan,
Application for Grant, Diseretionary Funds, to U.S,
Departmient of Justice, LEAA., September 25, 1470,

The Michigan Association was initiated
by the Attorney General in 1928, and
continues to work closely with him.

2.28 Funding Services to Prosecutors

Most of the programs described
here are funded at least in part by the
Law Enforcement Assistance Adminis-
tration under the Omnibus Crime Con-
trol and Safe Streets Act of 1968.2 A
study of 1969 expenditures under the
Act showed that, of the large sums
available, an insignificant amount was
going to improve prosecution. Twenty-
nine states and territories did not al-
locate any Safe Streets funds for pros-
ecution-related programs; most of the
others allocated very little, “with most
calling for just a seminar to be held.”0
While the 1970 state plans show much
improvement in this regard, it appears
that prosecutors are still not receiving a
reasonable share of these funds. C.O.-
A.G’s survey showed that 421 prose-
cutors received nothing from the state
agencies which distribute these federal
funds, while 50 prosecutors receive
graants ranging from $200 to $72,500.

The federal funds are intended
generally to be “seed money” and not
as a continuing source of funds. In
developing training and information
programs and establishing permanent
staffs, provision should be made for
ultimate assumption of costs in regular
state and local budgets. Funds are
seldom budgeted for these purposes,
and few Attorneys General would be
able to furnish such services within
the limits of their regular budgets.

29. See description of the det in C.0O.A.G. Preliminary
Draft, Section 7.1, Crimina! Justice Planning Under
the Safe Streets Act (October, 1970).

30. N.DAA, PROSECUTION—RELATED ACTION
GRANT PROGRAMS IN 1969 STATE LAW EN-.
FORCEMEN')' PLANS (August 20, 1969).

.

2.3 Authority to Initiate Prosecutions

As Table 2.3 shows, most Attorneys
General may initizte local prosecutions
in at least some circumstances, Only six
states report that the Attorney General
may not initiate prosecutions under any
circumstances. His authority in the other
jurisdictions ranges from power con-
current with that of the local prosecutor
to power to initiate prosecution under
certain circumstances, at the request of
certain officials, or to enforce certain
statutes.!

2.31 Attitudes Toward Authority to
Initiate

Both prosecutors and Attorneys Gen-
eral apparently believe that the latter
should be able to initiate prosecutions.
The C.0.A.G. survey of local prosecu-
tors showed that 421 of 630, or about
two-thirds of the respondents, believed
that the Attorney General should be able
to initiate local prosecutions. An even
larger number, 481 of 618 responding,
said that he should be allowed to initiate
criminal proceedings of an inter-juris-
dictional nature. Former Attorneys
General agreed: of 104 answering the
question, 89 said that the Attorney Gen-
eral should be able to initiate prosecu-
tions. Of 33 incumbent Attorneys Gen-
eral responding, all but one advocated
authority to initiate litigation.

It is significant that prosecutors
think Attorneys General should be able
to injtiate litigation, although they cp-
pose intervention in litigation initiate
by the prosecutor, The reasons are
probably that the prosecutor does not
want someone taking over his case, but
he does not mind another official de-
veloping and handling a case from the
beginning. Some cases, such as orga.
nized crime conspiracies or homicide

1. Newman Baker and Earl He DeLong, The Prosecut-
ing Attorney ~ Poters and Dutics it Griminal Pros-
ecution, 24 J. CRIM., L. AND CRIMINOLOGY
1025 {1934),

cases, might demand special investiga-
tive and prosecutorial skills that woere
not available in all county or distriet
offices.  The local prosecutor might
prefer that the Attorney General handle
these.

2.32 Attorneys General Who Initiate
All Prosecutions

[n six jurisdictions, the Attorney
General is responsible for all or most
local prosecutions. In American Samoa
and Guam, the Attorney General han-
dles all prosecutions in all courts. In
the Virgin Islands, he handles all
prosecutions in the inferior courts. and
may handle district court prosecutions
with the consent of the United States
Attorney.

The Attorney General of Alaska
appoints district attorneys, who serve
at his pleasure.

Delaware created a State Depart-
ment of Justice in January, 19692 ‘The
Attorney Genera! is deemed “to have
charge of all c¢riminal proceedings,”
He appoints Deputy Attorneys Gen-
eral, some to serve specified counties
and uthers to serve the state at large.
The Attorney General’s office prose-
cutes cases in Superior Court, in the
New Castle County Court of Commaon
Pleas, and in various magistrate’s
courts of sufficient importance to
warrant the detail of a deputy to that
court. The only prosecutor who is not
chosen by the Attorney General is the
Wilmington City Solicitor who is ap-
pointed by the Mayor. He is, however,
considered a Deputy Attorney General
especially for prosecution in that court.

Rhode Island has no county or district
prosecutors. There are, however, city
and town prosecutors who handle
felony prosecutions for complaints
brought by local law enforcement

2, See VOL A5, DELA, LAWS, ok, 326,
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2.3 MAY THE ATTORNEY GENERAL INITIATE LOCAL PROSECUTIONS?
Alabarng oo Yos--aAla. Code G 55, § 235, on own initiative

Alaska ... . Yes—(No local prosecutors)

Arizonn Yes—Only on request of Covernor

Arkansag v,
California o,

Colorado ... .
Connecticut ..,
Delawitre v,
Florida .........
Georglt vvenviineinn,

Curm o,
Hawali oo,
Idaho ..,
Hlinois ..
Indiana .........

TOWH covrereecssnienren
Kansas ..oviveconernran,
Kentueky v,
LOWSHNG wvvvvivererens
Maine...,

[ITITTYPPRINe

Maryland ..,
Massachusetts ...,
Michigan v,
MInnesotn ..,
Mississippi v,

Missourt v,
Montana e,
Nebraska ..,
Nevada oo
New Hampshire .....

New Jersey v,
New Mexieo ... .
New York .o,

North Garolim ... ...
NorthDakota....., ,

(9] 11 1 T
Oklaboma ..o,
Oregon oo,
Perngylvania ...
Puerto Rico v

Rhode Ishind ...........
SAMOA v
South Carolina ........
South Dakota ..........
TENNESSee onveens

TONIS vevnrirenrerccrerinins
Utah e
Vermont ..,
Virgin Islands..........
VIrgini s,

Washington ...

West Virginia v,

Wisconsin oo,
WYoming .oveevere

Yes—Only under certain statutes, on own initiative
Yes—On own initiative

Yes—Only fn requost of Governor

No-—Attorney Genera! has no jurisdietion in criminal matters
Yes—(n10 loval proserutors)

No, but Attorney General may initiate quo warranto proceedings
Yes—On own initiative

Yes—(no local prosecutars)

Yes—On own initiative of at direction or request of Governor
No

No

Yes—When interests of public require it

Yes—On own initiative

Yes—Only under certain statutes

Yes—Under some statutes for specifie erimes

Yes—In criminal eases, when the interests of the state require
Yes—On own initiative

Yes—On request of Governor or Legislature
Yos
Yes—May inftiate and conduct oriminal proceedings

, h

'l,cs—-At‘ request of Governor; assists county attorney on request
Yes—When required by public service or directed by Governor

No

Yos

Yes—Ias concurrent power with county attorney

Very infrequent—Only in extreme cases

Yes—On own titiative; direction of Governor, Legislature, or local prosecutors

Yes—When interest of state vequires it

Yes—Only under certain statutes

Yes—Only under certain statutes, on own initintive, at request of Governor
or Legislature

Yes—Only for violations of Monopolies and Trust Laws

Yes—On own initiative, or request of County Board, 95 citizens, doctor, judge

Yes—On request of Governor
Yes—On request of Goverhor or either branch of Legislature
Yes—Only on request of Governor
:)’(‘s—-[’nder certain circumstances
s

Yes—(no local prosecutor

: I

Yes—(no local prosecutor)

Yes—On own initiative

Yes—On own initiative

No—(but Governor may appoint extra counsel at District Attorney’s request)

Yes—Far election fraud, labor unjon crimes, misuse of state funds
Yes—On default of local prosecutor
Yes—Undecided if dispute exists over who will prosecute
?\'gs—-(no local prosecutors) )

‘o

Yes—On lobbying law, or when prosecuting attornoy fails to take proper
ncticlm; also for cortain acts of city or state oflicers in connection wwith public
unds

No—But Attorney General may replace Prosecuting Attorney if he refuses to
prosecute

Yes—On request of Governar or loeal prosecutor

Yes—Only for removal of county officer at Governor's request

%
i
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agencies, The Attorney General’s of-
fice prosecutes all eriminal complaints
in the district court which are brought
by State Police state narcotics inspect-
ors, and the Department of Natural Ke-
sources.  The Attorney General also
handles all misdemeanor prosecutions
in the district (lower) courts and felony
prosecutions brought by the state of-
ficials. Legislation has been introduced
which would make the Attorney Gen-
eral responsible for prosecuting all
felony complaints, so that city pros-
ecutors would no longer handle those
brought by local law enforcement
agencies?

These six jurisdictions are not typi-
cal. Al have a relatively small popu-
lation, and most are small in arca. Most
co not have a strong system of county
government, Four of the six have an
appointed, rather than an elected, At-
torney General. Although exact data ave
not available, it can be assumed that
all have a relatively low criminal case-
load.

The centralized system apparently
functions well in these jurisdictions.
The Attorney General of Delaware
commented that “we don’t have to
worry about someone trying the case
in a lower court and malking mistakes,
then the Attorney General coming in on
appeal burdened by whatever lack of
capabilities the local prosecutor may
have.” © The Deputy Attorney General
who is originally assigned to a case
stays with it until final disposition.

2.33 Broad Authority to Initiate

In addition to those jurisdictions
which give the Attorney General
primary responsibility for local prose-
cutions, some authorize him to initiate
prosecutions at his discretion.  This

3. Memorandum - from Assistant Attorney General
Robert L. Grnmell, Rhode Island, to” Patton €,
Wheeler, November 27, 1970.

4o NAAG, COAG, REMARKS TO COMMPTEL
MEETING FEBRUARY 3, 1970, 1.

group of jurisdictions includes Alabama,
California, Georgin, Ilawaii, lowa,
Nebraska, New  Uampshire, New
Jersey  New York, Maine, Michigan,
North  Dakota, South Caroling, ind
South Dakota,

Vermont's 1969 legistature provided
that:
The attorney general may represent this
state in all civil gnd eriminal matters ay at
common law and as allawed by statute, The
attorney general shall alse have the same
authority throughout the state as a state's
attorney.®

Some power to initiate criminal pro-
ceedings and to supersede in local
prosecutions has been vested in the of-
fice since it was established in 1904, It
should be noted that the state’s attorney
is a constitutional office in Vermont,
whereas the office of Attorney General
is statutory only. This statute, however,
gives the Attorney General not only
concurrent power to initiate prosecu-
tions, but power to supersede the local
officer,

New Jersey's 1970 statute empowers
the Attorney General to “initiate any
investigation. criminal action or pro-
ceeding” whenever in his opinion “the
interests of the State will be furthered
by so doing”™  Previously, he could
initiate action only by petitioning for the
convening of a statewide grand jury in
certain circumstances.  Georgia cm-
powers the Attorney General to prose-
cue in any court “for violations of any
criminal statute in dealing with or for
the State” and he may call on the local
prosecutor to assist with or conduct such
prosecution.’

Data are not available on how fre-
quently Attorneys General initiate pros-
ccutions, but it appears that this power
is exercised infrequently, The Attorney
General of South Dakota, for example,

50 VT STATCANN, (1970, Vol 1, tit, 3, § 152,

6. Criminal Justice Act of 1970, Pab. [.. Na. 1970,
Ch, 74, eff. Awgust 21, 1970 N.L.S.AL 52 178-97.

7. GA. CODE ANN,, § 10-1616.
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may initiate litigation “whenever in his
judgment the welfare of the State de-
mands.” No records of such actions are
kept, but “in the memory of the staff,
only four or five major cases during the
past three years have originated with
this office which could have originated
with the state’s attorney, but in which
action was taken solely on the initiative
of the Attorney General.” The office
reports, however, that it handled many
criminal matters at the request of the
local prosecutor,b

2.34 Limited Authority to Initiate

Some states give the Attorney Gen-
eral either concurrent or exclusive juris-
diction to commence prosecutions under
certain statutes. In Indiana, for ex-
ample, he may initiate prosecution for
violations of the lobbyist statute, of a
sheriff who permits a lynching, for
state tax frauds, and under the Antitrust
Act. In North Carolina, the Attorney
General may bring actions only for
violation of monopoly and antitrust
laws. Virginia allows the Attorney Gen-
eral to institute criminal proceedings in
cases involving violations of the alco-
holic beverage control act, motor vehicle
laws, the handling of state funds, and
the unauthorized practice of law.

A Kentucky survey found that the
Attorney General had exclusive powes
to initiate criminal action under laws
relating to unemployment compensation,
agricultural seeds, building and loan as-
sociations, and miscellaneous other
subjects. It noted that “No general
pattern for assigning authority to the

8. Letter from Assistant Attorney General Leonard E.
Andera to Attorney General John B. Breckintidge,
October, 1969,

Attorney General is apparent, and the
statutes do not indicate any clearly de-
fined standards for granting him juris-
diction.”™ This appears to be the case
in many states.

2.35 Approval of Another Officer
Required

Some states allow the Attorney
General to initiate prosecutions only on
the request or direction of another of-
ficer. Arizona, Colorado, Maryland,
Minnesota, Ohio, Oklahoma, Oregon,
Wisconsin, and Wyaoming allow him to
act only on request of the Governor,
the legislature, a local officer, or several
officers.

2.36 No Authority to Initiate

A few states deny the Attorney Gen-
eral any authority to initiate prosecu-
tions, The Attorney General of Con-
necticut has no jurisdiction in criminal
matters at either the state or local level.
In the other states (Idaho, Indiana, Ten-
nessee, and West Virginia), he handles
cases at the appellate level but cannot
initiate litigation. Legislation was in-
troduced in the 1969 Indiana legislature
to allow the Attorney General to rep-
resent the state in any criminal case,
upon request of the prosecuting zttor-
ney; it was, however, defeated.’® In
Missouri, the Attorney General can ini-
tiate action to enforce the liquor laws,
but only if the prosecuting attorney
fails to do so.

9 Department of Law, Report to the Committee on
the Administration of Justice in the Commonwealth
of Kentucky, The Office of Attorney General in
Kentucky, 51 KY. L. J. 64-S (1963).

10. Memorandum from Ghief Depnty Richard C. John-
son to Attorney General Joi- B, Breckinridge,
March 12, 1970

2.4 Authority to Intervene, Supersede or Assist

Table 2.4 shows the Attorney Gen-
eral's authority to assist, intervene, or
supersede in cases initiated by the local
prosecutor. This ranges from general
authority to intervene, supersede or
assist on his own initiative to limited
authority to ant on request of another
officer, such as the Governor. Some
states also authorize the local prosecu-
tor to request the Attorney Generals
assistance in the conduct of cases. The
power to intervene generally refers to
the power to act in conjunction with
the local prosecutor, and supersede re-
fers to the power to dismiss him from
the proceedings entirely.!

2.41 Attitudes Toward Authority to
Intervene

C.0.A.G. surveys show that Attor-
neys General believe that they should
have authority to intervene, while
prosecutors believe they should not.
Thirty-five Attorneys General ad-
vocated such authority while only
three did not.

Of 115 former Attorneys General,
78 said the Attorney General should
be able to intervene on his own initia-
tive, 30 said he should not, and 7 did
not answer. Twenty-three said the
Attorney General should be able to in-
tervene only with the approval of
another authority, 74 said not, and 18
did not answer. A large majority, 96
respondents, said that the Attorney
General should take over on recuest of
the local prosecutor, 13 said not, and 6
did not reply.

Only 162 of 591 prosecutors be-
lieved that the Attorney General should
be able to intervene in local prosecu-
tions on his own initiative. Half of those
responding, 307 of 580 thought that the
Attorney General should be authorized

1. Note, Common Law Power of State Attorneys Gen-
eral to Supersede Local Prosecutors, 60 YALE L.
J. 559 (1951).

to intervene upon request ou the Gow-
ernor or other official.  Surprisingly,
only 177 said that the Attorney General
should be authorized to intervene upon
request of local officials, while 393 said
he should not. All but 27 of 631 re-
spondents said the Attormey General
should be allowed to intervene on re- .
quest of the local prosecutor. A total
of 232 believe that the Attorney Gen-
eral should be allowed to intervene on
his own initiative only in certain cases,
while 421 oppose this view.

2.42 Attorneys General With No Au-
thority to Intervene or Supersede

The Attorneys General of five
states have no power to intervene or
supersede.  These are Connecticut,
Ger gia, North Carolina, Tennessce,
and Wyoming, The Attorneys General
of Connecticut, Tennessee and Wyom-
ing are also without authority to initiate
litigation. In a few other jurisdictions,
such authority may be so limited that
it is of little practical value. In Arizona
and Indiana, for example, the Attorney
General may participate in a case only
on request of the local prosecutor, and
may merely assist.

2.43 Attorneys General With Authority
to Intervene or Supersede

There are numerous degrees of
authority allowed Attorneys General
concerning intervention and superses-
sion. Six jurisdictions (Alaska, Dela-
ware, Guam, Rhode Island, Samoa,
and the Virgin Islands) give him full
authority in local prosecutions. A few
states give the Attorney General full
authority to intervene, supersede or
assist when he considers it proper.
These include California, 1llinois, Maine,
Massachusetts, Montana, Nevada, New
Hampshire, New jersey, North Dakota,
Pennsylvania, South Carolina, and Ver-
mont. In other states, including Towa,
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Kansas and South Dakota he may in-
tervene on his own initiative, but it is
not settled whether he can supersede.

Some states allow the Attorney
General to intervene only at the direc-
tion of the Governor or the local prose-
cutor, These include Colorado, Florida,
Kentucky, Minncsota, New Mexico,
New York, Oregon, West Virginia, and
Wisconsin, Mississippi’s Attorney Gen-
eral hag jurisdiction in local prosecu-
tions, but it is not clear whether this in-
cludes the power to supersede. A few
states authorize various arrangements,
The Attorney General of Qklahoma, for
examyple, may assist at the recquest of the
local prosecutor, and may intervene at
the direction of the Governor or legis-
lature.  He may supersede at his dis-
cretion,

The Governor of Oregon issued an

Iixecutive - Order authorizing the At-
torney General “to take full charge of
any investigation or prosecution of
violation of Jaw in which the Circuit
Court has jurisdiction” upon request
of the District Attorney. This blanket
authority enables any District Attorney
to reciest the Attorney General's as-
sistance at any time, without obtaining
the Governor’s authorization,
The Attorney General of Virginia may
intervene only on the direction of the
CGovernor, except in cases involving
alcoholic  beverage control, motor
vehicle laws, or the handling of state
funds, where he may intervene on his
own injtiative.

Michigan reports that the Attorney
General enters into crimival prosecu-
tions through:

(1) Criminal actions which are the
result of his own office’s investigations,
where a vital state interest is concerned
or the crime involved is of a specialized
nature.

(2) Requests from the prosecutor;
these are carefully evaluated and if it
appears that the “prosecutor wants to
avoid his responsibility in handling the

case for some personal or political rea-
son, very often the request is denied.”
(3) Requests from circuit court
judge that the Attorney General file an
appearance in a case. Also, a sub-
stantial number of prosecutions han-
dled by the Attorney General are the
result of indictments by circuit judges,
acting as one-man grand juries, who
then request that the Attorney General
handle the case either exclusively or in
cooperation with the local prosecutor.?
In Wisconsin, the Attorney General
may obtain authorization from the Gov-
ernor or from either house of the legis-
lature to initiate any action in which the
state or the people of the state may be
interested. Professor Arlen C, Christen-
son, a former Deputy Attorney General
of Wisconsin, writes that:
Attarneys gencral have made good use of this
procedure on several occasions in the past.
In the last decade, for example, the Attorney
General has initiated a broad scale investiga-
tion of illegal activities in the Milwaukee
area which led to 40 prosecutions by the
Attorney General's staff and special counsel,
and a grand jury investigation into illegal
gambling activities in Kenosha which resulted
in numerous prosecutions, In each of these
proceedings the Attorney General requested
and received authorization from the Gover-
nor to initiate the investigation and to pros-
ecute the resulting cases.®

Until 1964, the Attorney General of
Kentucky had no power to intervene in
local prosecutions. Present law author-
izes him to “intervene, participate in, or
direct” any criminal action “necessary to
enforce the laws of the Commonwealth”
upon request of the sheriff, mayor, or
majority of a city legislative body, or the
Governor, a court, or a grand jury. Ken-
tucky’s reply to a C.O.A.G. question-
naire poiats out that this authority is not
adequate, a5 the Attorney General:

2, Memorandum from Assistant Attorney General Solo-
mon Bienenfeld to Attorney Genernl John B. Breck-
inridge, February 3, 1969,

3. Arlen Christenson, The Siate Altorney General, 9
WISC. .. REV,, 320 (1970).
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Alabama ...,
Alaska oo,
Arizona waveecnnnon,
Arkansas v.uvveenen.
California .........

Colorado ...vawien
Connecticut ...

Delaware ....
Flarida ..o,

Ceorgla v,

GUAM .eivvinernrenan
Flawail v,
Idaho i,

THNOIS ovvvnesiensenenas
Indiana ..viviercnninne

Towa i,

Kansas....oeniiniin

Kentucky ...convviieenns
Louisiana ..o
Maine vonenoieannn.

Maryland ...
Massachusetts ...

Michigan ...
Minnesota v
Mississippi veovereerne
Missouri voennien
Montana ..o

Nebraska oo,
Nevada ...coonnnrrirnnns

New Hampshire .....

New Jersey o
New Mexico ..o,
New York .oicennn

North Carolina ........
North Dakotg ...uvpne

Ohiorerirerssinerensesies

Oklahoma c.oveirinnnn

May intervene or assist in eriminal cases at any time he cansiders praper
(No local prosccutors)

May assist on request of Incal prosecutor

May act jointly with local prosecutor under certain statutes

May intervene, supersede or assist on own initiative

May intervene on request of Governor or legislature. Muy assist on requent e
local prosecutor with direction of Governor

No jurisdiction in criminal matters

(No local prosecutors)

May intervene upon request of local prosecutor, at direction of Governar or
legislature

May nat intervene or supersede

(No local prosecutors)

May intervene or assist on pwn initistive or at direction or request of Governar,

May assist upon request of local prosecutor; may not intervene or supersede.
May be appointed as special prosecutor when lacal prosecutor cannot act,
May intervene in any prosecution if state's interest requires it

May assist in criminal cases upon request of lacal prosecutor

May intervene on own initiative; may supersede on direction of Governor,
legislature, or either house thereol. May assist on request of local prosecutor.
May intervene on direction of Governor or either branch of the legislature.
May institute action or intervene on own initiative on behalf of any political
subdivision in action for conspiracy, combination or agreement in restraint
of trade.

May intervene on request of Governor, courts or grand juries, sheriff, mayor,
or majority of a city legislative body.

May intervene only when the loeal prosecutor is unable or unwilling to perform
his duties; may not supersede; may assist

May intervene, supersede or assist on his own initiative

May assist on request ol local prosecutor or at the direction of the Governor
May intervene, supersede or assist on his own initintive, May initinte pro-
ceedings independent of local prosecutor,

May intervene or Inititte on own initintive or at direction of Governor or
legislature; will assume jurisdiction when requested by prosecuting attorney.
May intervene or assist at direction of Governor or local prosecutor

May intervene or assist at direction of Governor or when required by the
public service

May intervene or supersede at the direction of the Governor; may assist local
prosecutor.

May intervene or supersede on own jnitiative or at the dircction or request of
the local prosecutor

May intervene, assist or supersede

May intervene when necessary to cletermine the state’s or peoples’ rights in
water or public lands. May supersede on own initiative,

May intervene, supersede or assist on own Initiative, or on direction of
Governor or legislature. Has full responsibility for criminal cases punishable
with death or imprisonment for twenty-five years or more.

When, in his opinion, the interests of the state will be furchered by so doing
(1970 Statute).

May intervene or assist on direction of Governor

May intervene or supersede at direction of Governor

No statutes or case law in point

May intervene, supersede or assist on own initintive; on request of majority
of board of county commissioners; on petition of twenty-five taxpaying citi-
zens; on written demand of district judge,

May appear for state in all cases in which the state is directly or indirectly
interested. May appear in any court on direction of Governor or legislature.
May appear in any case at direction of Governor or legislature and may, at
his “discretion, supersede, May assist at request of local prosecutor.
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Oregon .o IS May intervene. Attorney General is ¢
all District Attorneys; however,

when directed by Governor or requosted by district attorney.
Pennsylvanin ........... May assist. May supersede on own initiative or at request of local judge.

Puerter Rico oo May intervene on own initiative
Rbode Istand ........... (No local prosecutors)
Samon ... ww {No local prosecutors)

South Carolina .

ceo 0 May intervene or supersede in any case where state is a party.
South Dakota ......... May intervene - assist in any case where the state has an interest on own

initiative or on regquest of Governor or legislaiture. May not supersede,

Tennessee .. May not fntervene, supersede or assist, except that additions] counsel may be

appointed by the Governor upon request of the Distriet Attorney

TOXRS v e May assist in or initiate some cases. May not intervene or supersede,

Ctah ... May intervene when required by the public interest or directed by the Governor,

Vermont May assist, intervene or supersede on own initiative; appears by invitation.

Virgin Islands........... Fuﬁ power, except for felonies, which are handled by U.'S. Attorney.

Virginit .o, May intervene at reguest of Governor, or on own initintive in cases involving
ABC Jaws, Motor Vehicle Laws and the handling of state funds.

Washington .. May intervene on own initiative when the interests of the state require it.

West Virginia ... May Intervene or supersede on request of Governor. Apparently, assistance

is limited to instances where local prosecutor is disqualified,

WISCONSin e . May nat intervene on own initiative, May assist at request of District Attor-

ney and intervene otherwise at the direction of the Governor.
Wyoming .o, May not intervene or supersede.

harged with responsibility of supervising
may only intervene in particular prosecntion

... still does not have effective control over
eriminal prosecution on the local level and is
therefore not in a position to direct prosecu-
tion so as to avoid errors at the trial level
that may result in reversal upon appeal, It
would seem that from the standpoint of more
eofficient prosecution the Attorney General
should have greater control over and au-
thority to direct the course of loeal prose-
cutions, The Attormey General should have
power to intervene in organized crime mat-
ters at his own initiative without the necessity
of a request of intervention,* "

These examples show the great
varicty of relationships that are in-
volved in intervention and superses-
sion. Not only do these powers vary
from state to state, but they may be
used frequently or seldom.

2.44 Frequency of Intervention

Available data indicate that Attor-
neys General intervene or assist in local
prosecutions  very infrequently, even
when they have the power so to do.
This probably results from a number of

[

4 Memorandum from Attorney General John B, Breck-
inridge to Patton G, Wheeler, September 26, 1969,

factors: a reluctance to interfere in local
situations; a shortage of staff; and polit-
ical considerations. C.0.A.G.’s survey
showed that prosecutors themselves rec-
ognize this, When asked how often the
Attorney General exercises his power to
intervene if he has such power, 331
prosecutors said seldom, 164 said never,
and only 9 said often.

Missouri’s  Attorney General s
authorized only to aid in local prosecu-
tions. A study showed that even this
limited anthority was used only zbout
thirty times over a seven-year period,
and that assistance tends to be restricted
to special circumstances, such as situa-
tions involving prominent local per-
sonages, major felony cases for neophyte
prosecutors, and when the prosecutor
is disqualified through an interest in the
case”

Information furnished by Attorneys
General's offices to C.0.A.G. substan-
tiates the infrequency of intervention.

5 Richard A, Watsan, OFFICE OF ATTORNEY
GENERAL, Uuiversity of Missouri Studies 1, 35
{August, 1962).

.~ Cauproent

Tn Maryland, the Attorney General as-
sists in local prosecutions at the direc-
tion of the Governor or upon request
of a state’s attorney; such intervertion
occurs only three to five times a year,
and only under unusual circumstances,
as in an investigation conducted at the
request of the Governor which cul-
minates in action by a grand jury.8
Massachusetts reports that the power
to intervene or supersede is “rarely cx-
ercised, and not at all in the past two
years.”

Minnesota reports that the Attorney
General has not intervened in a local
prosecution since sometime in the 1950',
if by intervention is meant entering the
case against the wishes of the local
county attorney. The Attorney Gen-
eral is empowered to take over a pros-
ecution upon order of the Governor
and he has assisted the county attorneys
in prosecutions on many occasions. Be-
tween October 1967 and November 1969,
the Attomey General was involved in a
total of ten local prosecutions” Mis-
sissippi says that the Attorney General
usually comes into local criminal cases
by invitation of the district atcorney,
although he frequently brings suits to
recover illegal expenditures by local
officials.8

California says that:

The Attorney General intervenes in local
criminal procedures only infrequently, We
will do so on occasion when requested by a
local district attorney where we and he feels
that the district attorney is disqualified. On
occasion, we have exercised the powers
granted to the Attorney General by the
State Constitution by taking over criminal
proceedings in a county where we feel that
the law enforcement process has broken
down, but this is most unusual. Finally, on
occasion, this office will discover a type of
criminal operation that has stutewide ramifi-
cations. In such instances, since we Fave
-

6. Supplementary Questionnaire, Office of the Attorney

General of Maryland, to C.0.A.G., January 30, 1970.
7. G.O.AG., Supplementary Questionnaire for Mine

nesota, October 26, 1969,

8. Memornndum from Deputy Attorney General Delos

Il Burks to Patton G. Wheeler, June 17, 1970

24 Authority to Intervene, Supersede or Assist 135

developed all of the evidence and our law-
vers are familiar with the case, by ngrecment
with the local district attorney, we will prose-
cute the case locally or join with the local
district attorney in the prosecution.?

Nebraska says that the Attorney Gen-
eral “can, but rarely does,” handle the
trial of criminal cases, although he fakes
them on appeal’s  The Attorney Gen-
eral of Nevada can initiate felony pros-
ecutions by obtaining a grand jury in-
dictment; he has done so only ounce in
four years, in a case involving a receiver-
ship action. Ile can also take charge of
any prosecution on request of the Gov-
ernor or when the Attorney General
consiclers it necessary; this authority ap-
pavently was exercised only once in 1969,
to seek reinstatement of first degree
murder counts that the prosecutor had
dismissed. The Attorney General also
“took public issue” with another district
attorney who had failed to prosecute
after a grand jury had so recommended.
Nevada reports that “only in extreme
cases will the Attorney General inter-
fere,”10

The Attorney General of Vermont
reported in 1963 that he could think of
no case when an Attorney General had
intervened, because “this just is not done,”
except in homicide cases, where he is
required to participate.!! South Dakota
says that “as a matter of policy, it is a
rare case when the Attorney General will
‘gratuitously” interfere with the activities
of the local state’s attorney.” The gen-
eral policy is that the Attorney General
will assist with a case upon request, or
will even handle it if the local prosecu-
tor so desires.'?

9. Supplementary  Questionnaire  for Culitornia, to
C.0.A.G., October 3, 1969.
9a. Questionnaire on the Office of Attorney General, to
C.OAG,, June 2, 1969.
10. Supplementary Questionnaire for Nevada, to C.0.-
A.G., October 27, 1969.

11 Letter from Attorney Cenetal Charles E. (}ihym.
Jr., to Attorney General John B. Breckinridge, Feb.
ruary 21, 1963,

. Memorandum from  Assistant  Attorney  Generel
Leopard 