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CHAPTER 1 

INTRODUCTION 

To the Right Honourable William Whitelaw, M.e., D.L., M.l'., Her Majesty's 
Secretary of State for Northern Ireland. 

1. We were appointed to consider "what arrangements for the 
administration of justice in Northern Ireland could be made in order to 
deal more effectivelY with terrorist organisations by bringing to book, 
otherwise than by internment by the Executive, individuals involved in 
terrorist activities, particularly those who plan and direct, but do not 
necessarily take part in, terrorist acts; and to make recommendations ". 

2. Our appointment followed upon the statement on security policy 
issued by the Northern Ireland Office on 22 September 1972, and was 
announced in full in a further statement on 18 October 1972. We held our 
first meeting on 20 October. Since then we have held a number of meetings, 
in private, during which we have heard evidence and discussed our findings. 

3. From the outset we have treated our task as urgent. What we have 
learnt in the course of it about the conditions under which the ordinary 
criminal courts in Northern Ireland have to carry out their functions, and 
about the developments in the pattern of 0,olence which have taken place 
even since we were appoirtted, has only served to increase our sense of 
urgency. It has not been any part of our function to inquire into individual 
complaints about the behaviour of members of the armed forces or the 
police in carrying ant their duties of preventing and detecting terrorist crime 
or apprehending offenders. We are aware that complaints have been made. 
With violence so rife and political passions so strong We should have been 
surprised if they 'had not, whether with justification or for purposes of 
propaganda; but we have not invited particulars of these nor have any been 
volunteered in response to the invitation to submit written evidence to us 
contained in the statement of 18 October. We have confined our attention 
to the legal· procedures which are, or could be made available, for dealing 
with terrorist activities. Unlawful abuses, by individual members of the 
security forces or the police, of any of the procedures which we recommertd. 
if they should occur, would be criminal offences or civil wrongs. They can 
be dealt with by criminal a11d civil proceedings in the courts. against the 
offenders themse1ves. 

4. In fact we have received only three written representations. The bulk 
of our evidence has been oral and was taken from people with responsibility 
for the administration of justice in Northern Ireland, but we have also heard 
from representatives of the Civil and Armed Services.· Almost all the 
evidence· was heard in London, but our Chairman made two visits to 
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Northern Ireland, each lasting two days, during which he met members of 
the security forces on the gronnd. Like those who have been responsible for 
inquiries. in the past in which there have been considerations of security, 
we do not intend to publish the evidence we have received nor the names 
of those who submitted it. 

5. We are grateful to those who have given us the benefit of their 
advice and experience, and particularly to our Secretaries, Mr. J. F. Halliday 
of the Northern Ireland Office and Mr. A. H. Hammond of the Home Office. 
We have worked them hard to enable us tt) complete our Report within 
seven weeks of our being appointed. We owe a lot to them. 
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CHAPTER 2 

SUMMARY OF CONCLUSIONS 

6. Although in one sense there has been an intermittent state of 
emergency in Northern Ireland since it first became a separate province 
we regard the emergency which led to our appointment as that which has 
resulted from the escalation of terrorist activities since 1969. Our 
recommendations are intended. to deal with this situation and to continue 
in effect only so long as it persists. Whether all of them should be so limited 
in duration is not for us to recommend. 

7. In the following Chapters we have set out at greater length the 
. conclusions which we have reached and the reasons for them. ThOBe 
conclusions may be summarised as follows: 

(a) The main obstacle to dealing effectively with terrorist crime in the 
regular courts of justice is intimidation by terrorist organisations of 
those persons who would be able to give evidence for the prosecution 
if they dared (paragraphs 12-20). 

(b) This problem of intimidation cannot be overcome by any changes 
in the conduct of the trial, the rules of evidence or the onus of 
proof, which we would regard as appropriate to trial by judicial 
process in a court of law (paragraphs 21-26). 

(c) Fear of intimidation is widespread and well founded. Until it can 
be removed and the personal safety of witnesses and their families 
guaranteed, the use by the Executive of some extra-judicial process 
for the detention of terrorists cannot be dispensed with 
(paragraph 27). 

(d) Detention of terrorists is now subject to an extra-judicial process 
which provides impOl"tant safeguards against unjust decisions; but 
however effective these ~fay be in fact, they can never appear to be 
as complete as the safe~1Uards which are provided by a public trial 
in a court of law (paragraphs 28-33). 

(e) It is therefore necessary tG consider whether any changes can be 
made in criminal procedure\'which, while not confiictingwith the 
requirements of a judicial prd,'t:ess, would enable at least som~cases 
at present dealt with by det1pritj;)n to be heard in courtspf law 
(paragraph 34). . 

(I) Recommended changes in the administration of justice,' unless 
otherwj:le stated,' apply only to cases involving terrorist crinies, defined 
as scheduled offences (paragraphs 6, 7, 114-119 and the Schedule). 

(8) Trials of scheduled offences should be by a Judge of the High Court, 
or a County Court Judge, sitting alone with no jury, with the usual 
rights of appeal (paragraphs 35-41). 

(h) The armed services should be given power to arrest people suspected 
of having been involved in, or haVing information about, offences and 
detain them for up to four hOllrs in order to establish their identity 
(paragraphs 42-50). . 
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(0 Bail in cases involving a scheduled offence should not be granted 
except by the High Court and then only if stringent requirements are 
met (paragraphs 51-57). 

(j) The onus of proof as to the possession of firearms and explosives 
should be altered so as to require a person found irl certain 
circumstapces to prove on, the balance of probabilities that he did 
not know and had no reason to suspect that arms or e:xplosives 
were where they were found (paragraphs 61-72). 

(k) A confessioll. made by the accuse.d should be. admissible as: evidence 
in cases involving the scheduled offences unless it was obtained by 
torture or inhuman or degrading treatment; if admissible it would 
then be for the court to determine its reliability on the basis of 
evidence given from either side as to the circumstances in which the 
confession had been obtained (paragraphs 73-92). 

(/) A signed written statement made to anyone charged with investigating 
a scheduled offence should be admissible if the person who made it 
,cannot be produced ip. court for specific reasons, and the statement 
contains material which would have been admissible if that person 
had beel!. present in court to give oral evidence (paragraphs 93-100). 

(m) A secure institution should be provided as a matter of urgency in 
order to accommodate, when the juvenile court so directs, people aged 
under 17 years who are remanded in, or committed to custody having 
been charged with or convicted of offences connected with terrorist 
activities (paragraphs 101-109). 

en) The grounds upon which a young person may be remanded or 
sentenced to prison should be extended so as to include cases in which 
the gravity of the offence makes confinement in any other place 
unsuitable (paragraph 110). 

(0) The mandatory minimum sentence of six months in a remand home for 
riotous behaviour by juveniles should be removed, giving the court 
a discretion- ti) pass such a sentence for less than six months 
(paragraph 111)~ 

(P) The power of a juvenile court to sentence to a remand home for up 
to one month should be extended to enable such a sentence to be 
passed for any period up to six months (Paragraph 112). 

(q) The limitation on a court's powe.': to sentence a juvenile to detention 
for such a period as it thinks fit only when the offence is one for which 
an adult might be sentenced to imprisonment for 14 years or more 
should be removed dl.!ring the emergency (paragraph 113). 
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CHAPTER 3 

SCOPE OF OUR INQUIRY 

1. Our terms of reference require us to consider: 
" What arrangements for the administration of justice in Northern Ireland 

could be made in order to deal more· effectively with terrorist 
organisations by bringing to book,. otherwise than by internment by the 
Executive, individuals involved in terrorist activities. particula,rly those 
who plan and direct, but do not necessarily take part in, terrorist acts; 
and to make recommendations." 

2. Since we were appointed the power of the Executive to intern persons 
suspected of being involved in terrorist activities in Northern Ireland, under 
Special Powers Regulation 12, has been revoked. Detention in custody for 
more than 48 hours otherwise than as the result of trial and conviction in a 
court of law or pending such a trial, is now regulated by the Detention of 
Terrorists (Northern Ireland) Order 1972. Our recommendations can reiate 
only to the future, not the past. So we regard our task as now being to 
consider whether there are any changes in the procedures for bringing 
criminals to trial, in the conduct of the trial itself or in the composition of 
the court of trial which could obviate or reduce the need to resort to 
detention under this new Order of individuals invQlved in terrorist activities. 

3. " Terrorist acts" mentioned in our terms of reference we take to be 
the use or threat of violence to achieve political ends; and" terrorist 
activities" as embracing the actual use or threat of violence, planning or 
directing or agreeing to its use, and taking active steps to promote its use 
or to hinder the discovery or apprehension of those who have used or 
threatened it. All these have long been criminal offences under the ordinary 
law of the land. Theyare not new offences created specifically to deal with 
an emergency. 

4. But although our concern is with criminal offences whichformpart of 
the general criminal law, we regard our present function as. restricted to 
making recommend'ations to take effect only so long as the emergency which 
led to our appointmelltcontinues and applying only to a limited class of 
crim.es. It does not fall within our responsibilities to recommend changes 
in the general cri,minallaw or Procedure of Northern Irelat;td. That would 
require longer consideration and wider consultation than th~ urgency of· out 
task permits. It would in: any event be better fitted· to be undertaken by a 

.: more broadly· constituted body than ourselVes. 'Phis does not mean that 
changes which we propose for dealing with terrorist activities during the 
emergency are regarded by us as unsuitable for general application to all 
criminal offences in normal times. It means no more than. that our 
recommelldations are made without prejudice to future cdnsideration of the 
question Whether any of them is appropriate to be applied generally i.ti tho 
field of criminal law. . 

5. Although what distinguishes terrorist activitiesIrorlJ. other crimes 
involving acts· or . threats of violence is the motive that lies behind them; 
motive does not provide a practical criterion for defining tlie kinds of· crime 

5 
136751 n* 2 



with which we need to deal. The object of the terrorist organisations which 
concern us is to bring about political change in Northern Ireland by violent 
means; but terrorist organisations ineYitably attract into their ranks ordinary 
criminals whose motivation for particular acts may be private gain or 
personal revenge. If those who commit such acts for non~political motives 
are associated with a known terrorist organisation, the ·effect on public 
safety and on public fear is no different because the motive with which they 
are committed is more base. We do not exclude these from the category of 
terrorist acts with which we are bound to deal. 

6. We are driven therefore to classify the crimes to which our 
recommendations apply by reference . to the legal definition of what 
constitutes the crime. and not by reference to the motives (which may be 
mixed) which led the offender to commit it. For this purpose we have taken 
those crimes which are commonly committed at the present time by members 
of terrorist organisations. Except where otherwise stated in later sections 
of this Report our recommendations apply to these crimes even though they 
may have been committed by criminals who are not connected with any 
terrorist organisation. They fall into seven broad categories: 

(1) All offences under statutes relating to firearms or explosives or other 
devices used for destructive purposes. 

(2) All robberies orass,;ults involving use of or threats to use firearms or 
other offensiv~ weapons. 

(3) Malicious damage to property by fire. 
(4) Intimidation with intent to interfere with the course of justice. 
(5) Riot and similar offences under statute. 
(6) Other serious offences against person or property. 
(7) Membership of an association which js unlawful under Special 

Powers Regulation 24A. and other serious offences under those 
Regulations. 

Intended to be also included are conspiracies to commit offences in any 
of the' first five categories, and the cognate crimes of attempting, procuring 
or being accessory to the commission of any of those offences. 

7. We have endeavoured to set out in Parts J, II, and III of the 
Schedule to this Report a more specific list of' offences intended by us to 
be embraced by these categories. Most of them are already distinct and 
separate offences at common law or under statutes; but in certain cases, 
which we have indicated in the Schedule, legislation would be needed to 
create a new sub .. division of a wider generic offence to enable the particular 
offence to be identified as falling within the categories. We do not put 
forward this Schedule as final or definitive, nor is it intended to be 
immutable. Further research into the voluminous statute law of Northern 
Ireland may bring to light some omissions, and we have not sought to 
indicate to parliamentary draftsmen the precise language in which any 
legislation .to give effect to our recommendations should be couched. But 
in any event, the Schedule is based upon the methods for achieving their 
objects which actually are being used by terrorist organisations at the present 
time. These have been affected by changes in terrorist tactics in the past; 
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they are liable to change in the future. We accordingly recommend that 
any list of offences to which proposals made in later sections of this Report 
are to apply, should be subject to amendmen.t by statutory instrument as 
terrorist tactics change or experience shows the lIleed for omissions or 
additions. We shall hereafter refer to offences from time to time included 
in the list as "Scheduled Offences". 

8. We started our task by asking ourselves in what respects the nonnal 
criminal procedures used in Northern Ireland are inadequate in the present 
emergency to deal with those involved in terrorist acts. These procedures 
do not differ markedly £rpm those followed in England and Wales though 
there ar~. some differences in practical effect in the ways. in which they are 
applied to which we draw attention in later sections, of this Report. 

9. Terrorist acts are not the monopoly of extremi:sts on one side only .jf 
the dispute which has long divided Northern Ireland. We prefer to use the 
labels " Republican" and "Loyalist" rather tlhan " Catholic" and 
" Protestant" to describe extremists of the rival factions, for the gulf between 
them is one of politics rather than one of creeds and the methods used 
by the extremists are equally abhorrent to Christians of both persuasions. 
Hitherto, however, the majority of terrorist acts about which the facts are 
known to the security authorities have been committed on the Republican 
side and by members of the Provisional Or the Official IRA. There is a 
large and detailed fund of information about these upon which we have 
been able to rely as a factual basis for the conclusions that we have reached. 
We are satisfied as to its general accuracy, though in the over-riding intt'.rest 
of the safety of the public and of individuals tl1ere is muoh of it that cannot 
be disclosed. 

10. Terrorist acts which can confidently be attributed to extremist 
organisations on the Loyalist side have so far bel~n much less frequent. 
Although there have been ominous signs of increase even since the date 
of our appointment a similar volume of information about them has not 
been available to us. That is why in our study of the effects of terrorism 
upon the administration of criminal justice we have had to rl:/ mainly 
upon what is known about Republican terrori~lm. But terrorism is 
terrorism; its baneful effects upon the administration of justice are much the 
same from whatever faction it springs. . 

11. We may say, in anticipation, that there are severalrespeets in which 
the normal process by which criminals are brought to trial and tried in 
England as well as Northern Ireland are inappropliate to the circumstances 
in which terrorist crimes are being committed in the latter country. . In 
later sections of this Report we shall deal with trial by jury (paragraphs 
35 to 41), formalities of arrest (paragraphs 42 :to 50). bail (paragraphs 
51 to 57), onus of proof of possession of Jfirearms and explosives 
(paragraphs 61 to 72), admissibility of confessions (paragraphs 73 to 92), . 
and of written statements (paragraphs 93 to 100). aIJld the special problems of 
young terrorist offenders (paragraphs 101 to 113). But what we there propose 
al"e palliatives, not cures. There is a fundamental problem which must first 
be faced. ," .'" 
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CHAPTER 4 

THE BASIC PROBLEM 

Minimum Requirements of a Judicial Process 
12. Article 6 of the European Convention for the Protection of Human 

Rights and. Fundamental Freedoms* (the" European Convention ") to which 
the United Kingdom is a party, lays down certain minimum requirements 
for a criminal trial in normal times. Article 15 permits derogation from 
these requirements in time of public emergency threat~ning the life of the 
nation-a condition which we consider is unquestionablY fulfilled in Northern 
IreJand at the present time. But if decisions as to guilt are to be made 
by tribunals, however independent or impartial, which are compelled by the 
emergency to use procedures which do not comply with these minimum 
requirements, we do not think that a tribunal which fulfils this function 
should be regarded or descdbed as an ordinary court of law or as forming 
part of the regular judicial system or should be composed of judges who 
also sit in the regular criminal courts in Northel1l Ireland. 

13. Northern Ireland has always been a province whose inhabitants have 
been sharply divided into two rival factions by differences of creed and 
politics. The judiciary has nevertheless managed to retain a reputation for 
impartiality which rises above the divisive conflict which has affected so 
many other functions of government in the province; and the courts of law 
and the procedures that they use have in general held the respect and trust 
of all except the extremists of both factions. We regard it as of paramount 
importance that the criminal courts of law and judges and resident 

*ARTlCLE 6 

(1) In the determination of his civil rights and obligations or of any criminal 
charge against him, everyone is entitled to a fair and ~ublic hearing within a 
reasonable time by an independent and· impartial tribunal estabHsb.ed by law. 
Judgment shall be pronounced publicly but the Press and public may be excluded 
from aU or part of the trial in the interests of morals, public order or national 
security in a democratic society, where the interests of juveniles or the protection 
of the private life of the parties so require, or to the extent strictly necessary 
in the opinion of the court in special circumstances where (publicity would 
prejudit.:e the interests of justice. 

(2) Everyone charged with a criminal offence shall be picsumed innocent until 
proved guilty .according to law. 

(3) Everyone charged with a criminal offence has the following minimum rights: 
(a) to be informed promptly, in. a language which he understands and in detail, 

of the nature and cause of the accusation against him; 
(b) to Imve adequate time and facilities for the preparation of his defence; 
(L~ to defend himself in person or through legal assistance of his own. choosing 

. or, if he has not sufficient means to. pa1' for legal assistance, to be given 
it free when the ipterests of jt!stice so require; 

Cd) to examine or have examined witnesses agllinst him and to obtain the 
attendance and examination of witnesses on his behalf under the same 
conditions as witnesses against him; 

(ll) to have the free assistance of an interpreter if he cannot understan<;l or 
speak the language used in court. 
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magistrates' who preside in them should continue to retain that respect and 
trust throughout the emergency and after the emergency has come to an 
end. If anything were done which weakened it, it might take generations 
to rebuild, for in Northern Ireland memories are very long. 

14. For this reason we would find ourselves unable to recommend any 
changes in the conduct of a criminal trial of terrorist offences in a court of 
law in Northern Ireland which would have the result that it no longer 
complied with the minimum requirements of Article 6 of the European 
Convention. Any changes ill procedure which we propose for adoption by 
courts of law should, we think, fall within those minimum requirements. A 
just result may be obtainable by other methods but the use of these is 
not, we think, appropriate to an ordinary court of criminal law. 

15. The minimum requirements are based upon the assumption that 
witnesses to a crime will be able to give evidence in a court of law without 
risk to their lives, their families or their property. Unless the State can 
ensure their safety, then it would be unreasonable to expect them to testify 
voluntarily and morally wrong to try to compel them to do so. 

16. This as:iumption, basic to the very functioning of courts of law, 
cannot be mad~ today in Northern Ireland as respects most of those who 
would be able, if they dared, to give evidence in court on the trial of offences 
committed by m(imbers of terrorist organisations. 

The Effects of Intimidation 
17. In Belfast and in Londonderry the IRA terrorist groups operate from 

those areas which are Republican strongholds. For a long time these were 
"No Go" areas into which neither the police nor the army e:ntered. Since 
July 1972 the army have been able, at the cost of casualties, to maintain 
armed patrols in the streets, and to launch sporadic raids on premises to 
make arrests and to seize arms, explosives and other incriminating material. 
But they are not in a position to ensure the personal safety of individual 
citizens who reside in these areas or who ha.ve to pass regularly through them 
or near by. III the nature of things, it is the people who live in these 
areas who are most likely to have first-hand knowledge of who committed 
terrorist acts or planned and directed them. Yet these are the people who 
would put their lives, their families, their homes at greatest risk if it were 
suspected by members of the terrorist organisations that they had given 
information to the security authorities. The fear of' revenge upon 
" infonners " is omnipresent. 1t is not limited to urban areas. It extends to 
those who live in relative isolation in the country exposed to terrorist raids 
launched from across the border. It extends to all classes of society: It is not 
an idle or irrational fear. It is justified in fact by many well authenticated 
instances of intimidation, and not least by the example, fa.miliar to all other 
potential witnesses, of a witness who was shot dead in his home in front 
of his infant child the day before he was due to give evidence on the 
prosecution of terrorists.' ,·Even where a terrorist crime is committed outside 
the more dangerous areas and in the presence of less vulnerable eye-witnesses 
the pervading atmosphere of fear leads them to profess their inability to 
identify the culprits or to give any other evidence inr,r:mrt which would 
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inculpate theIn. No one wants to take the risk of being" involved". In the 
result, with increasingly rare exceptions, the only kind of case in which a 
conviction of a terrorist can be obtained by the ordinary processes of 
criminal law is one in which there is sufficient evidence against the accused 
from one or more of three sources: (1) oral evidence by soldiers or 
policemen, whose protection can be more readily ensured; (2) physical 

.. evidence, such as finger-prints, and (3) an admissible confession by the 
accused. 

18. Inability to prosecute in other cases does not mean that there is llot 
a continuing flow of information to the security authorities about terrorist 
organisations and terrorist crimes-much of it. anonymous but much too 
from known sources living within the Republican strongholds or even members 
of the IRA themselves. But this information is given only upon the under
standing that the source will never be disclosed in any circumstances in which 
it could come to the ear of any member of the IRA. If there were any 
weakening of the implicit trust that tbis understanding would never be 
broken by the security authorities these sources of information would dry up. 
The intelligence which they provide is operationally essential to the army's 
role in protecting life and property from terrorist crimes, and in enabling 
them to arrest terrorists red-handed or in other circumstances ill which a 
conviction can be obtained without calling oral evidence from witnesses who 
are not in the army or the police. 

19. Although what we have so far described has been confined to the 
effe.cts of Republican terrorism upon the ability of the prosecution to induce 
witnesses to terrorist crimes to give evidence in a court of law, we repeat 
that this is not intended to convev that there have been 110 terrorist activities 
in Northern Ireland by extremists on the Loyalist side nor that there is 
not risk of similar intimidation of potential witnesses from this source too. 
If Loyalist terrorism were to increase, this would extend the area of tIle 
problem, it would not change its character. Mutatis mutandis what we have 
said is likely to be equally true of terrorism bv extremist grouos operating 
from areas which are comparable strongholds of Loyalist opinion. 

20. The rrrinimum requirements t1lat we have adopted as tIle criterion 
for criminal trial by a court of law, permit of 11earingS in camera where, 
inter Qlia, the interests otDublic order or national securitv so require. But 
even where the Jlearing takes Dlace in camera they call for. the accused to 
be informed in. detail of tlle nature of the accusation against him and to 
examine or have examined witnesses against him. We have naturally 

. considered whether any method could be devised wherebv the identity of 
informants could be kent secret. while still enabling their evidence to be 
adduced in a court of law. TIle human difficultv is that nothing would 
convince them that there was no risk of their anonymity being betrayed. 
But we ourselves can find no practical Way of keeping tIleir identity secret 
if thev gave evidence under any nrocedure which would fulfil the minimum 
requirements of trial to which we have iust referred. One could contemolate 
the hearing of certain evidence in camera with the witness screened from 
sight, his name and address 'Vi'ithlleld, the exclusion of Press and public. 
and ev()n without the physical presence of the accused himself. But at the 
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absolute minimum the lawyer of the accused WQuid have to be present to 
hear the witness's evidence. in chief aud to cross-examine him and, for that 
purpose, to take instructions from the accuseu. Even if the witness's identity 
were not disclosed to the accused's counsel the details, elicited in cross
examination, of how the witness came to see or hear that to which he 
testified might often suffice to identify him to the accused. Apart from 
this, the accused's counsel would be gravely handicapped in testing the 
witness's credibility unless he were informed who the witness was. To 
disclose this to counsel but to prohibit him from communicating it to the 
accused would expose him to a conflict between his duty to his client and 
his duty to the State inconsistent with the role of the defendant's lawyer in a 
judicial process. In any event, in the ,current polarisation of political views 
in Northern Ireland no witness would believe that the lawyers defending a 
terrorist of either faction would not disclose to their client all they learnt 
about the identity of those who gave evidence against him. 

Possible changes in the rules of evidence 
21. We have considered whether the difficulties of proof resulting from 

the intimidation of those witnesses who would best be able to give direct 
ora] evidence of the accused's involvement in terrorist activities could be 
overcome by changes in the rules of evidence or onus of proof which 
would dispose of the need to ca1l them or to disclose their identity. The 
commonest offence committed by those who pla.ll and direct but do not 
necessarily take part in terrorist acts is that of crimina! conspiracy. This is 
also dealt with in Special Powers Regulation 24A. The Regulation makes 
it a criminal offence to become or remain a member of an organisation 
named in it as an "unlawful association" or to do anything to promote 
its objects. The organisations listed are those which advocate the use of 
violence for political ends. Among others, they include the IRA (both 
Official and Provisional) and a Loyalist terrorist organisation, the Ulster 
Volunteer Force (UVF). The Secretary of State has power to add to the 
list or to remove organisations from it. Persons who join an association 
which advocates the unlawful use of violence by its members, however 
laudable the political ends sought to be achieved by this means, thereby 
become parties to an agreement for the unlawful use of violence. The mere 
fact of doing so makes them guilty of a well-established crime at common 
law-that of criminal conspiracy. Provided that the power to name 
organisations as "unlawful associations" for the purpose of the Regulation 
js not abused by the Secretary of State, the Regulation does not extend the 
ambit of the common law offence !Jf crilliinal. conspiracy .. The practical 
.effect of listing a particular organisation as an "unlawful association" is 
evidentiaI. It relieves the prosecution of the necessity to prove in·. court 
each time that an individual member of one of the named organisatiotis is 
charged that its objects or the means by which it seeks to attain them are 
unlawful. Ona charge of crilliinal conspiracy at common law, the evidence 
to establish this, though it be common knowledge, would have to be 
repeated in each case brought before the courts. The Regulation· has one 
other effect upon the way in which an offence can be proved. This applies 
only when documents relating to . an «unlawful allsociatioh" are fou,nd in 
the possession of the accused or on premises in his occupation or con~rol 
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or at which he is found or has resided. Once this has been proved, the 
onus of proving that he is not a member of the association is cast upon 
the a.ccused. Apart from this the Regulation does nothing to facilitate proof 
by the prosecution by evidence which establishes beyond reasonable doubt 
that the accused was in fact a member of the "unlawful .association". 

22. We have therefore considered whether any additional evidential 
provision could be incorporated ill Regulation 24A to solve the problem. 
In particular we have examined the practical value in Northern Ireland of 
a provision that evidence by a police officer of high rank of his belief that 
the accused was a member of the association should be evidence that the 
accused was in fact a member so as to cast upon him the onus of proving 
the contrary. This would satisfy the requirements of the European 
Convention if the police officer were obliged to answer questions on behalf 
of the accused as to the grounds of his belief in order to ascertain what 
weight could be attached to it in the face of a denial of his membership by 
the acc~lsed himself. This may weU be possib!e elsewhere than in Northern 
Ireland. Unless the accused were aware of what jtwas he was actttal1y 
alleged to have done to give rise to the belief that he was a member of tIle 
association, his own denial on oath would be likely to be the only means 
open to him to prove the negative fact that he was not a member. The 
need to preserve the lives of those who had provided the information upon 
which the police officer's belief was founded in our view makes it 
impracticable under existing conditions in Northern Ireland to permit the 
only kind of investigation of its validity which would be useful upless that 
investigation could be conducted in the absence of the accused and of his 
lawyers and without informing the accused of any matterS which might 
reveal the sources from which information had been obtained about what 
the accused had actually done. But an investigation undertaken under those 
conditions would not satisfy the requirements. In the special and unique 
circumstances of intimidation now prevailing jn Northern Ireland, we feel 
reluctantly compelled to reject any evidential solution on these lines as 
ina.ppropriate to be applied in a regular court of criminal law. 

23. Subject to technical rules about the admissibility of confessions 
which we discuss in a later section of this Report, it requires no eXpress 
provision to entitle a court of law to draw, from statements made by the 
accused himself, or from his own conduct, the inferenc~ that lie was a 
member of an unlawful association. This is part of the ordinary law of 
evidence. If the inference is a reasonable one, the statement or conduct of 
the accused from which it can be drawn, when proved, is 'I evidenceO;; of his 
membership. But the fact that there is some "evidence" w~ich points to 
the guilt of the accused Js not enough to justify his convictioI'~ in a court of 
l(:!..w. It must be strong enough to remove all reasonable doubt. $0 unless 
the only reasonable inference which can be drawn from his statement or 
condu<~t. jn the absence of any other fact to· explain it js that he wa~ a 
member of.. the unlawful association,proof of the statement or conduct is 
not of itself sufficient to justify his cOliviction. 

24. An alternative approach which we have considered is to provide. 
by amendment to Regulation 24A, that certain kinds of condttct· by an 
accused shall,unless the contrary is shown, be " proof" that he is a member 
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of an unlawful association. This would have the advaiitage oE making it 
incumbent on the accused, if he is to avoid conviction. to go into the 
witness-box himself to give an explanation of his conduct which is 
consistent with his innocence and to be cross-examined about it. The 
difficulty is to define conduct. which could be proved by wit~esses not 
vulnerable to intimidation, to which such a provision could fairly be applied. 
Regulation 24A already makes it an offence to do any act with a view to 
promoting or calculated to promote the objects of an unlawful' association. 
Such conduct as contributing to or collecting funds for the association, 
inviting persons to become members of it, speaking in support of it or 
distributing statements or propaganda on its behalf •. is already a substantive 
offence in its own right. Nothjng we think is gained by making it also 
prima facie "proof" that he is also a member of the association. 

25. There are two other kinds of conduct, not already covered by the 
Regulation to which we have given close consideration as the possible subject 
matter of an evidential provision such as that mentioned. The first is 
attendance at meetings of an unlawful association. In principle, we see no 
objection to making attendance at a meeting of an unlawful association proof 
of membership, unless the contrary is shown. But in practice we doubt 
whether under the conditions now existing in ,Northern Ireland this would 
have much effect. Meetings are clandestine. Because of fear of intimidation 
of witnesses or compromise of sources of intelligence. it would not be possible 
to prove the attendance of the accused or the character of the meeting by 
calling as witnesses other persons who attended it. The attendance of the 
.lccused at the meeting might be proved by army or police witnesses who 
had observed him entering or leaving it. or by his being found there when it 
was raided by. the Security Forces. But it would still be necessary to prove 
the character of the meeting and to do, tills would risk disclosure of 
inte11igence sources. Though we would otherwise be willing to recommend 
a legislative provision On these lines, we do not think that it would provide 
any real solution to the problem of proving membership of a terrorist 
organisation. 

26. Secondly. we considered whether it would be practicable, to provide 
by legislation that the mere omission by the accused to deny a published 
report that he was a member of an unlawful association should be proof of 
his membership, unless the contrary were shoWn. .The ordinary law of 
evidence allows such an inference. to be drawn if it is proved that the report 
was drawn to his attention in circumstances in which the only natural thing 
for hiril to do. if it were false. would be to deny it. But to go further and 
to provide that the inference of membership must always be drawn from any 
such omission, unless ,the accused proves that he is not a member, seems to 
us to present great practical difficulties. There is. the difficulty of defining 
what· would constitute a. published report so as to' raise the presumption. 
A ~eport might be published in a national newspaper ora radio or television 
programme or it might be made in a local newspaper circulating irian area 
in which the accused did not reside or even in one of. the broadsheets 
published by an extreme Republic or Loyalis~ faction. Evenif the provision 
wer,e limited to reports published in national newspapers or on radio or 
tet~vi&ionthere would be difficulties .i;n defining what kindofdenial:wol.lld 
suffice to rebut the presumption. Would it be Ilecessary for the denial fo . 

13 
136751 c* 2 



be made in writing to the publisher or would it be sufficient that the accused 
had denied it orally to some one or more of his friends? We can find no 
solution to these practical difficulties which could ensure that justice was 
done to all persons accused of the offence of becoming or remaining members 
of an unlawful association. In the result we are unable to recommend any 
change in the existing onus of proof of that offence under Regulation 24A. 
by reason of the fact that the accused has been referred to in a published 
report as being a member of an unlawful association named in that 
Regulation. 

The need for detention 
27. We are thus driven iliescapably to the conclusion that until the 

current terrorism by the extremist organisations of both factions in Northern 
Ireland can be eradicated, there will continue to be some dangerous terrorists 
against. whom it will not be possible to obtain convictions by any form of 
criminal trial which we regard as appropriate to a court of law; and these 
will illclude many of those who plan and organise terrorist acts by other 
members of the organisation in which they take no first-hand part themselves. 
We are also driVen inescapably to the conclusion that so long as these 
remain at liberty to operate in Northern Ireland, it will not be possible to 
find witnesses prepared to testify against them in the criminal courts, except 
those serving in the army or the police, for whom effective protection can 
be provided. The dilemma is complete. The only hope of restoring the 
efficiency.of criminal courts of law in Nor-them Ireland to deal with terrorist 
crimes is by using an extra-judicial Process to deprive of their ability to 
operate in Northern Ireland, those terrol'ists whose activities result in the 
intimidation of witnesses. With an easily penetrable border to the sbuth and 
west the only way of doing this is to put them in detention by an executive 
act and to keep them confined •. until they can be released without danger to 
the public safety and to the administration of criminal justice. 

28. Deprivation of liberty as a result of an extra-judicial process we call 
" detention", following the nomenclature of The Detention of Terrorists 
(Northern Ireland) Order. 1972. It does not mean imprisonment at the 
arbitrary Diktat of the Executive Government, which to many people is a 
common connotation of the term "internment". We use it to describe 
depriving a man of his liberty as a result of an investigation of the facts 
which inculpate the detamee by an impartial person or. tribunal by making 
use of a procedure which, however fair to him, is inappropriate to a court 
of law because it does not comply with Article 6 of the EuropeanConventiQn. 
Lawyers, particularly English and Irish lawyers, tend to assume that the only 
safe evidence on which to convict a man upon a criminal charge is that which 
is admitted and elicited in accordance with the technical rules of procedure 
which are at present used in English and Northern Irish criminal courts and 
are stricter in favoui' of the accused than those followed in the Courts of 
other countries in Europe. But in fact there may be material available to 
the sequrity authorities which would carry comp1ete conviction as to the 
gnilt of the accused to any impartial arbiter of common sense, although it is 
based on statements by witnesses'who cannot be subjected to questioning by 
lawyers on behalf of the accused or even produced for examination by the 
arbiter himself. 
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29. If there is any· process by which members of terrorist organisations 
can be identified with certainty their detention in cltstody does not involve 
the punishment of an innocent man, or even one who is guilty of what 
could properly be called only a "political crime". It means depriving of 
his liberty albeit by an extra-judicial process, a criminal whClhas committed 
an offence which has been punishable by the common law of England and 
Northern Ireland for upwards of two centuries before the cW"rent emergency 
arose. 

30. Although everyone who by virtue of his membership of such an 
organisation agrees to do anything to encourage or assist in the :Use of 
violence in the attainment of its political ends becomes a party. to the crime 
of conspiracy, there may be varying degrees of culpability between different 
parties to the conspiracy depending upon the role which each has agreed 
to play in the organisation and upon what, if anything, each has in. fact 
done in performance of his agreement. In the case of an ordinary trial in 
a court of law upon a charge of criminal conspiracy at common law or of 
the similar statutory offence under Regulation 24A account can be taken 
of the extent of the culpability of the individual accused, in the sentence 
imposed upon him by the court. This need not necessarily. involve 
imprisonment. In the case of detention under the ne,,, Detention of 
Terrorists (Northern Ireland) Order, 1972, however, the only equivalent of 
punishment which a Commissioner or the Detention Appeal Tribunal can 
sanction is deprivation of liberty. On the other hand, mere membership 
of an "unlawful association" does not result in the member being liable to 
be subject to a detention order. The Commissioner or Tribunal must be 
satisned that the detainee has been personally concerned in the use or 
attempted use of violence for political ends or the direction, organisation 
or training of others for the purpose of using violence for those ends, and 
also that his detention is necessary for the protection of the public. That is 
a much more stringent test of clilpability than that required to be satisfied 
in order to convict a person of the offence of becoming or remaining a 
member of an .. unlawful association" under Regulation 24A 

31. The identity and functions of the responsible officers of many of 
the operational "battalions" and "companies" in which Provisional IRA, 
at any rate, is organised are widely known. They can often be verified by 
the security forces from a plurality of reports obtained from separate 
sources independent of one another and by statements. elicited from self
confessed members of the Provisional IRA. It is possibie that some of the 
information obtained is wrong. Its probative value is cumulative and 
derives from such opportunity there . may be to check and cross-check 
information from one source by similar information from other soltJ:.ces, 
to eliminate thy'possibmty of collusion between different informants~ir'J1~c..(: 
possibility tha~(informati~ln coming from a plurality of informants persolla])ly· """"" 
unknown to olie another" can yet be traced back to a single. common source. 

32.. It is nOw recognised by those responsible for collecting and 
collating this kind of information that when internment was re-introduced 
in August, 1971,. the scale of the operation led to the arrest and detention 
of a number of persons against whom suspicion was founded on inadequate 
and inaccurate information. Such evidence as we have heard leads us 
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to believe that the security authorities have learnt the'; lessons of this 
experience and that the danger of their recommeudihg detention on 
inadequate .evidence is now greatly reduced. We think,however, that it is 
a valuable safeguard against abuse of the power of detention that under the 
new Order the security authorities' case against a suspected terrorist has 
to be submitted to the consideration of some independent and 'impartial 
person or tribunal before any final decision to keep him in detention is 
reached. We have no reason to think that since' the original Advisory 
Committee to hear applications for release from internment was first set 
up in September, 1971, there has been any intentional misuse of the powers 
of detention by the security authorities in Northern Ireland upon whose 
advice. the Executive has to rely in taking the initial step. Bllt those human 
beings charged with the task of suppressing teu'Qrist organisations and 
preventing and detecting terrorist crimes arc working under' tremendo).ls 
pressure, often in personal peril.' It is only natural that occasional errors 
of judgment may be made as to the probative strength of the material 
inCUlpating a particular suspect. If these occur the best corrective is to 
bring to bear upon the case fresh minds not subject to similar pressures 
or perils. The very fact that those responsible for obtaining and collating 
the inCUlpatory material know that they will be called upon to justify 
its sufficiency is in itself a strong deterrent to their acting on suspicions 
which cannot be supported by convincing facts. 

33. Nevertheless, however slight the risk of mistake by the 
Commissioners and the Detention Appeal Tribunal appointed under the 
Detention of Terrorists (Northern Ireland) Order. their proceedings must 
of necessity take place in private and the reasons which in the current 
atmosphere of terror make it impossible to call witnesses to testify in open 
court are likely to deprive these tribunals too of the opportunity of 
questioning the actual persons from whom information inCUlpating the 
detainees was obtained, although they may have an opportunity. not 
available to an ordinary court of law, of learning from those by whom 
information abollt the accused was obtained, facts which bear upon the 
reliability of their sources but which could not safely be disclosed in the 
presence of. the accused or his lawyers. .Even these facts, however, must 
fall short of disclosing the actual identity of the source. We recognise 
that the procedures available to these tribunals can never appear to be 
as complete a safeguard that none but the guilty will be deprived of their 
liberty, as in the safeguard which is provided by a public trial in a court 
of law, at which the actual witnesses can be produced in person and their 
evidence tested by cross-examination on behalf of the accused. 

34. That is why although we are satisfied that public safety will still 
require resort to detention by extra-judicial process, we have thought it our 
duty to consider to what extent changes in criminal procedures which do 
not conflict \vith the minimum requirements to which we think criminal 
courts of law in Northern Ireland ought to continue to adhere, would enable 
some crimes which can at present be dealt with only by detention to be 
disposed of by public trial in courts of law. These we discuss in the 
succeeding sections of this Report. 
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CHAPTER 5 

MODE OF TRIAL 

35. Hitherto serious terrorist crimes, as well as other crimes, have been 
all tried by jury. It is fair to say that we have not had our attention drawn 
to complaints of convictions that were plainly perverse and complaints of 
acquittals which were plainly perverse are rare. But an important factor 
in the absence of perverse convictions has been the readiness of the. judge 
in Northern Ireland, even before the present emergency, to withdraw the 
case from the jury if he himself has any doubt as to the guilt of the accused. 
This power appears to us to have been exercised in recent months in 
Northern Ire1and much more widely than it would be by any judge ,in 
England. In cases in which it is used its effect is to sllbstitute for trial by 
jury, trial by judge alone. 

36. The rational basis of trial by jury is that a citizen should be tried 
by 12 of his fellow citizens selected at random. This is not practicable in 
the case of terrorist crimes in Northern Ireland. The threat of intimidation 
of witnesses which we have already described extends also to jurors, ,though 
not to the same extent., It is ~ sedous one, particularly to those who live 
in so-called "Catholic areas" when' a Republican terrorist is on trial, and, 
more important, is the widespread fear of it of which we have had ample 
evidence. A frightened juror is a bad juror even though his own safety 
and that of his family may not actually be at risk. This has made it 
necessary in cases of this kind, either by choice of venue or use of 
challenge by the prosecution to pick the jurors from some different area 
where they are less vulnerable to intimidation. Because or the way in which 
" Catholics" and'" Protestants" are concentrated geographically this results 
in its being composed predominantly of "Protestants ", of whom the great 
majority have Loyalist sympathies. The converse might aPply to the· trial 
of Loyalist terrorists if the threat of Loyalist intimidation were to become 
widespread. But, this is only one of the factors which militate against truly 
random selection. Apart from the fact that Protestants outnumber 
Catholics by about two to one, the property qualification for jury, service is 
more likely to be possessed by Protestants, than Catholics. Finally, the 
right to peremptory challenge of individual jurors .nas traditionally. been 
exercised by accused persons more vigorously in Northern Ireland than in 
England. So has the corresponding right of the prosecution. With the 
exacerbation of partisan feeling by the emergency, both are exercised even 
more extensively than before. This we thillk cannot be avoided. The 
result of aU these factors is that juries who have tried Republican terrorists,. 
who until recently have been almost tlle only detected perpetrators of' 
terrorist crimes, have been juries the great majority, if not all, of whom 
have been Protestants. 

37. While the, danger of. perverse convictions. by partisan, juries can in 
practice be averted by the judge, though only at theriskof his assuming to 
himself the role of decider of fact, there is no corresponding safeguard 
in a jury trial against the danger o.fperverse acquittals. , If circumstances 
arose' in which there were a significant proportion or unjust ~cquittals the 
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need to make use of detention instead of trial by jury in a court of law 
would grow. We think that matters have now reached a stage in Northern 
Ireland at which it would not be safe to continue to rely upon methods 
hitherto used for securing impartial trial by a jury of terrorist crimes, 
particularly if the trend towards increasing use of violence by Loyalist 
extemists were to continue. The jury system as a means for trying terrorist 
crime is under strain. It may not yet have broken. down, but we think 
that the time is already ripe to forestall its doing so. 

38. We recommend that for the Scheduled Offences in Parts I and II 
trial by judge alone should take the place of trial by jury for the duration 
of the emergency. So should it for offences in Part III. in respect of which 
the Director of Public Prosecj.1tions (DPP) has issued his certificate. Though 
this is not our reason for recommendipg 'it, an incidental benefit should be 
to shorten trials so as to enable mere cases to. be dealt with by the 
same number o.f judges and to reduce the current dell'.y between committal 
and trial. Cel'tain of the other changes in the proceJ.ure for dealing with 
Scheduled Offences which We propese later could also be applied more 
easily if the trial were by judge alone. 

J9. We have considered carefully whether trial without a jury of cases 
on indictment ought to be undertaken by a single judge or by two 0.1' more 
sitting together. We think that in any event the jurisdiction should be 
confined to those judges who are already qualified to sit on trials upon 
indictment and are experienced in this class of judicial work; that is to say, 
members of the Court of Appeal and the High Court and Judges of the 
County Courts. The total strength of the Appeal and High Court benches 
is seven. There are the same number of County Court Judges. This, in 
itself, would render impracticable trial by a plurality of judges in any 
significant number of cases--'-and terrorist crime at present constitutes the 
bulk of the calendar of indictable crime. But We should in any event 
recommend trial by a single High Court Judge or, in the less serious cases, 
by a single County Court Judge, in preference to a collegiate trial. Non
jury trials in civil actions are always conducted by a single judge alone. 
Our oral. adversarial system of procedure is ill-adapted to the collegiate 
conduct of a trial of fact. In criminal proceedings, in particular, immediate 
rulings on admissibility of evidence and other matters of procedure have 
constantly to be made by the single judge when sitting with a jury. It 
would gravely inconvenience the progress of the trial and diminish the value 
of oral examinatien and cross-examination as a means of eliciting the truth, 
if a plurality of judges had to consult together, albeit briefly, before each 
ruling was made. 

40. The existing rights ef appeal should apply to the decision of a 
judge: sitting alone. If our proposal for trial of certain classes of cases by 
a judge alone is adopted, we think that it is best left to the Northern Irish 
judiciary to. evolve an appropriate form of judgment to be delivered when 
the judge's finding of guilty or not guilty is pronounced. We do not think 
that it need be long or incorporate a summary of the evidence he has heard. 
It should however state, however briefly, the various issues in the case to 
Which he has applied his mind so as to indicate for the assistance of the 
Court of Criminal Appeal how he has directed himse1f upon the law 
relating to the offence with which the accused is charged.· 
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41. If our proposal is adopted for trials upon indictment, the mode of 
trial, viz. trial by judge alone or trial by jury, will depend upon whether or 
not th~ offence with whic;h the accused is charged is a Scheduled ,Offence. 
We do not think that counts for Scheduled and non-Scheduled Offences 
should be joined in the same indictment; but there are cases in which th;:J 
law permits conviction of a lesser offence than that stated in the indictment. 
It should be made clear in any legislative provision. designed to give effect 
to our recommendation that the jurisdiction of a judge sitting aloIle to try 
a charge of a Scheduled Offence extends to convicting the accused of any 
lesser offence of which he could be convicted on that indictment, even though 
that lesser offence is not included in the Schedule. 
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CHAPTER 6 

ARREST 

42. The law of arrest in Northern Ireland, as i.n England, requires that 
a person who is arrested should be made a ware of the fact that he is under 
arrest and also should be informed promptly of the reason why he is being 
arrested. In normal times arrests are in practice made by police officers 
trained in the necessary formalities and are effected in circumstances where 
there is no difficulty in complying with them. If a person arrested is not 
informed promptly of the reason for his arrest or is informed of the wrong 
reason his arrest is unlawful and so is any physical restraint or threat of 
restraint used to prevent his escape. The consequence of this is not only 
that the arrestor renders himself liable to a civil action for damages for 
false imprisonment by the person whom he has arrested, but also that any 
physical restraint he uses to prevent that person escaping amounts to a 
criminal offence of assault on the part of the arrestor himself. Furthermore 
any reasonable force which that person uses to effect his escape is lawful 
and those who assist him to do so do not commit any offence themselves. 

43. The requirement that a person arrested should be informed of the 
reason for his arrest is an appropriate safeguard of the liberty of the subject 
in normal times when arrests can be made by trained police officers, without 
hindrance by bystanders, of persons. found at the scene of a crime Of whose 
identity is known to them. But this is very different from the only way in 
which the arrest of most terrorists can be effected in extremist strongholds 
in Northern Ireland. 

44, Here it is not practicable in present conditions for the initial arrest 
of a suspected terrorist to be made by a police officer. It can only be made 
by soldiers either when in the course of an armed patrol they believe they 
recognise a wanted man in the streets or in a passing vehicle or when, as a 
result of information received, they conduct a surprise search of premises on 
which terrorists are thought to be present. In the latter case there are often 
a number of people on the premises whose identities are not known to 
members ryf the search party. In either case the arrest is liable to be 
hindered by crowds of sympathisers, including women and children, hurling 
stones and other missiles and possibly carried out under fire from snipers. 

45. It is, we think, preposterous to expect a young soldier making an 
arrest under these conditions to be able to identify a person whom he has 
arrested as being a man whom he knows to be wanted for a particular 
offence so as to be able to inform him accurately of the grounds on which 
he is arresting him .. It .is impossible .to question. arrested persons on the 
spot to establish their identity. In practice this cannot 1,1sually be 
ascertained until they have been taken to the safety of battalion headquarters. 
Even here it may be a lengthy process, as suspects often give false names 
or addres1;es or, giving their true names, which are often very common ones, 
assert that some relation or other person of the same name is the real person 
who is " wanted" for a particular offence. It is only when his identity has 
been satisfactorily estab1ished that it is possible to be reasonably certain of 
the particular ground on which he was liable to arrest and to inform him of it. 
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46. Yet the courts in Northern Ireland apply the ordinary common law 
rules as making it necessary for the soldiers who first apprehend the suspect 
to inform him accurately of the ground on which he is being arrested. The 
courts have treated mistakes as to this as rendering the arrest unlawful; 
with the serious legal conseque~lces to which we have already drawn 
attention. 

47. The difficulties which confront the ordinary soldier are further 
increased by the fact that there are alternative powers under which army 
personnel may make arrests. The first is conferred by Special Powers 
Regulation 10. This is arrest of a person for the purpose of interrogation 
and authorises his being kept in detention for not more thall 4$ ,hours. The 
person arrested need not .himself be suspected of an offence' but he must 
be an identified person whom the army has beeh specifically authorised 
by the RUe to arrest. The second is conferred directly onariny personnel 
by Regulation 11 (1). It authorises the arrest of persons suspected of fOllt" 
different alternative offences. As a result it has been found necessary to 
issue all soldiers with a card setting out five different grounds. for arrest 
from which they have to select, under the conditions already described,the 
correct formu1a to use on arresting an unidentified person" lifted" (to use. 
the soldier's own word) in suspicious circumstances. The penalty for any 
mistake is to make the arrest unlawful. 

48. We are satisfied tha,t this is a serious handicap to the security forces 
in performing their difficult and dangerous duty of protecting the life and 
property of innocent citizen.s in Northe111 Ireland. Reluctant though we are 
to propose any curtailment, however slight, of the liberty of any innocent 
man we think that it is justifiable to take the risk that occasionally a person 
who takes no part in terrorist activity and has no special knowledge about 
terrorist organisations should be detained for such short tlme as is needed 
to establish his identity, rather than that dangerous and guilty men should 
escape justice because of technical rules about arrest to which ilt is 
impracticable to conform in existing circumstances. 

49. We accordingly recommend that steps should be taken by legislation 
(1) to confer upon members of the armed services: 

(a) Power to anest without warrant and to remove to any police 
station or to any premises occupied by the armed forces any 
person suspected of having committed or being about to commit 
any offence, or having information about any offence commJtted 
or about to be committed by any other person; and . 

(b) Power to detain any such person in custody for a period of 
not rilOre than four hours for the purpose of establishing his 
identity. . 

(2) It should be an offence to refuse -to answer or to give a false 
or misleading answer to any question reasonably put for that purpose 
by a meml)er of the armed forces or a police officer. 

(3) Arrest and detention for up to four hours under the above powers 
should not be unlawful by reason of the fact that no reason was 
given or a wrong reason given fat the arrest. 

21 



(4) A person arrested or detained under the above powers should be 
deemed to be in lawful custody, so as to make it an offence to resist 
arrest or to escape from custody or to aid or abet any person 
attempting to resist or to escape. 

50. Nothing that we propose to simplify the formalities of arrest by 
members of the armed sorvices should be understood as countenancing any 
relaxation of their common law obligation to use no more than that amount 
of force that is reasonably necessary in all the circumstances to effect the 
arrest and hold the arrested person in custody. We contemplate that when 
the arrested person's identity has been established satisfactorily, he should 
be l'eleased unless wanted by the police either on suspicion of having himself 
cpmmitted an offence or for interrogation as a person suspected of having 
knowledge of any terrorist organisation or activities. If it is intended to 
keep him in custody on either grounds ne should be Ie-arrested either by 
the military police or by a police officer and informed of the ground for his 
further detention in custody. Our proposal does not involve that 
questioning prior to re-arrest should be directed to any other purpose than 
establishing the identity or the person arrested. 
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CHAPTER 7 

BAIL 

51. In Northern Ireland applications by a persOll \~harged with a 
criminal offence for release on bail pending committal or tdal are made in 
the first instance to a court of summary jurisdiction, which ::for this purpose 
may consist of a Resident (i.e. professional) MagistrateO;:{M) Or a Justice 
of the Peace. The hltter is a layman but, unlike an English JP, he has no 
jurisdiction to try cases. I-iis jurisdiction is limitf:d to dealing with 
applications for remands. There is no appeal from'a decision to grant a 
remand on bail. There is, however, what is in effect, though not in form, 
an appeal from the refusal of bail by a court of summary jurisdiction. It 
takes the form of a direct application for bail to a High Court Judge. 

52. Resident Magistrates sitting in the same court day after day are ill 
the front line of danger among the judiciary. Of the· four RMs who sit in 
Belfast, one has been shot and very seriously wounded. Attempts have been 
made to bomb the homes of others, in two cases successfully. Justices of 
the Peace live in the communities served by the court in which they sit. 
They are exposed to similar risks and, even more than Resident Magistrates, 
are subject to local pressures. 

53. The grant or refusal of bail is a matter of discretion in the sense 
that it depends upon the appreciation by the individual RlVI or JP to 
whom the application is made of the weight to be attached to the information 
then available to him as establishing one or other of the grounds which 
are treated in Northern Ireland as justifying remand in custody. There is 
thus room for variation in practice between one RM or JP and another, even 
in ordinary times when they are not subject to the feats, tensions. and 
pressures resulting from the present emergency. Furthermore, the practice of 
the COUtts in Northern Ireland differs from that of the courts in England 
in restricting the grounds for refusal of bail to two. The first is that there 
is a likelihood that the accused, if released, would not present himself for 
trial. The second is that there is a likelihood that if at liberty he would 
interfere with witnesses for the prosecution. The onUs of. establishing one 
or other of these grounds lies upon the prosecution at the time of the 
application, which ntay take place at an early stage intheir enquiries. The 
likelihood that if at liberty the accused will continue to commit other offences 
is, surprisingly, not tr6ated by the Northern Irish courts, at any rate 
avowedly, as a ground for refusal of bail. although it is one ,of the 
commonest grounds upon which bail is refused in England, The 'logical 
justification for this is that the police ought to be, and are, able themseives 
to prevent him irom committing any further crimes. But this is wholly 

'unrealistic as respects terrorist crimes today. 

54. In the result bail is granted in Northern ireland 1nuch more freely 
and indiscriminately than it is currently granted in England, and this even 
in the most serious of terrorist offences anq. sometimes incircumstallces where 
it .seems inconceivable that it would be granted by an English· court; fOr a 
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resolute member of a terrorist organisation is, of all criminals. most 
likely to continue his participation in its criminal activities jf he is at 
liberty. and, for the rea~ons stated at the outset of our Report, the risk 
which he runs of the Crown being able to produce witnesses willing to 
testify in any court of law to his participation are reduced to a minimum by 
the fear of reprisals. It not only has a serious effect upon the morale of 
the troops to see a known terrorist. whom they have arrested. perhaps at the 
risk or their own lives, the week before, walking the streets, a free man in the 
area from which he has been operating, but it also exposes the pu:blic to 
further risk from terrorist outrages which we regard as quite unjustifiable. 

55. We consider that so long as the current emergency continues the only 
remedy for this state of affairs is to provide by legislation that in respect of 
persons charged With any Scheduled Offence in Part I or II: 

(1) remand ill custody by courts of summary jurisdiction should be 
mandatory; 

(2) .bail should only be granted by a judge of the High Court upon the 
application of the person charged; 

(3) bail should be refused unless the judge is satisfied: 
(a) that there is no risk that if the applicant is released from custody 

pending his trial (i) l1e will fail to surrender to his bail at the time 
and place fixed for his trial, OR (ii) there' will be any interference 
by him or on 'his behalf with any witness for the prosecution, OR 

(iii) he will commit any criminal offence: AND ALSO 

(b) that either (i) exceptional hardship would be caused to' 'the 
. applicant if he were to be datained in custody or (ii) he has 

been held in custody f(1( not less tha:n 90 days and lms not yet been 
committed for trialor.ha:ving been committed. for trial, he has been 
held in custody for/ilO~ le!lsthall 90 days thereaft¢r: 

(4) the judge should have power to impose conditions, upo.n any grant 
oibaiI. 

This would also apply to offences in Part TIl in respect of which the DPPhad 
issued a certificate. ~ 

56. The most serious offences to which we recommend that this provision 
should apply ill toto are listed in. Part I of the Schedule of Offence*" As 
respects the offences listed in Part IT bail should be granted if the ju'&ge is. 
satisfied of' the matters mentioned in 3 (a) alone. ". There would b\'f no· 

. obligatjon on the applicant to sati1;fy him of the matters set out in 3 €b) (i) 
~.~ . 

57. In 3 (b)(ii) we have provided for a maximum period of remand in 
cust<;ldyof 90 days before committal and another 90 days after committal 
bHore' the applicant is relieved of the obligation' of satisfying the judge of 
exceptional hardship. Owing to congestion . of the courts' calendar of 
indictable' offences due to terrorist activities; five months is currently. the 
averageintervalbi:ltween chargeand trial. But we would hope tbatarrange-· jl 
mel1tscould be made to give priority to committal and trial of prisoners 
held in custody over those admitted to .bail. so that thisperiocl could be 
re~~d . . 
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CHAPTER 8 

THE CONDUCT OF THE TRIAL' 

58. Although to substitute for trial by jury trial by judge alone would 
reduce the risk that an impartial trial of offences arising out of terrorism 
could not be obtained in courts of law. it would do nothing in itself to solve 
the problem of intimidation of witnesses, which restricts' the Jerrorist' crimes 
which can be brought to trial to those in which the guilt of the aCCUSed can 
be established by the oral evideuc;e 'of army ot police witnesses,. 'physical 
evidence or an admissible confession by the accused. If the number of cases 
in which this could be done were increased tlieneed to make detention orders 
in respect of those who actually commit terrorist crimes would be 
¢orrespondingly reduced. . 

,59. There are two technical rules of English and Northern Irish criminal 
law,flnd procedure which greatly enhance the difficulty of obtaining convictions 
of guilty men in the exceptional circumstances which now exist in. Northern 
Ireland. They relate to the onus of proof of possession and to the 
ad!11issibility of confessions. We call them" technical rules" because they 
are peculiar to English law and legal systems which derive from it. No 
similar rules are to be found in legal systems based on the civil law which 
are in force in other European countries nor are they called for to Satisfy 
the requirements of the European Convention. But ,.Jheyare also technical 
.in a m~ch more fundamental s\~nse: theyare'not ~ssential for the protection 
of the Innocent They are bo))h aspects of the nght of the accused not tQ 
give any explanation of his c!pnduct either at his ~rial, or before it' But 
we are convinced that asthi~y are currently applied by the Courts in 
Northern Ireland they resultin\\the acquIttal of significant numbers of those 
who are undoubtedly guilty,of tetrcri§,tcrimes .. 

60. The knowledge that the appli~~tion 'of these Tul~sd.s likely to result 
in the acquittal of an arrested person whom the security authorities·know to 
pe a dangerous terrorist from information o1;>tam.ed from other witness~s who 
'ca.nnobb~produced in pOllrt be.cause of intimidation; makes it necessary.:to 
fallback l1,1)on detention. in cases where a cbnv,iction cquldhave been' 
obtained asa resultofa fair trial 11) open court in accordance with a . 
proced4re which in the eLUe:rgency which now e~istsill Nortl1ern 11:eJand~lliy 
fair-minded man· in Englan~. or "elsewher~ in. Europe ",iould" regarq. , [lsjl1st 
and as appropriate to a court of law. . 

Onus o(proof of po~session . 
;" ,-

. Q1.We' )would not see~tO: abrogatetheruleth[lt()Jla'crimimil charge 
.theprosecl1uonmust.proye its case or, asit isexpressedil~.{\rticle> 6(2)I)of 
the Eur()pean Converition: . "Everyone charged with a crimitialoffence '.shall 
be presumed innocent until proved guilty accordin.!ftolaw".Tllls rule is 
not breacheci by a provision that upon proof 'by theproseclltion' of particular 
facts· capable of . implicating the accused in the offence. with 'which he is 
charged the onus slihlllie upon ·hiol to'. furnisha:n~explanationofthenl which' . 
is conslstentwithhisinnoctmce. There are examples on the statute books, 
most of them relating{oQffellCeS in which the intent with which a pat;ticular 
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act was done by the accused or the fact that the purpose for which it waS 
done was unlawful, is a necessary ingredient of the offence. Upon proof 
by the prosecution that the accused did that act the onus is cast upon the 
accused to prove that his intent was not that described in. the offence but was 
a lawful one. 

62. The principal weapons of terrorism in Northern Ireland are firearms, 
explosives and incendiary devices. Sometimes it is possible for the security 
forces to catch red-handed a terrorist when he is using them.· But many 
terrorist .activities take place at night; immediate capture of the terrorist is 
hindered by rioting crowds, by sympathisers, and reliable identification by 
army·. witn~sses is extremely. difficult. Because of this the. commonest 
charges which can be brought against terrorists and proved by army or 
police. witnesses are . of being in possession of . firearms, ammunition or 
explosives, etc; These charges arise out of the discovery of these lethal 
objects by the army or the police in the course of searches of premises or 
vehicles or as a result of stopping people in the streets for questioning . 

. 63. Legislation in the United Kingdom as well as in Northern Ireland 
has long provided that if the accused is found to be in possession of firearms 
or explosives the onus of proving that he had them for a lawful purpose 
shall lie on him. 

64. The practical effect of these provisions upon the conduct of the 
trial is that once possession of the lethal object by the accused is proved 
by the prosecution· it becomes incumbent on the accused in order to escape 
conviction, to go into the witness box himself and explain the 
circumstances in which he came to be in possession of the lethal object and 
satisfy the court that this was for some lawful purpose. He may succeed 
or fail in doing this; If he succeeds he is, quite rightly, entitled to acquittal. 
If he vouchsafes no explanation or one which when tested by cross
examination the court does not believe, he is convicted. In thfs respect we 
see no need to alter the present law. 

65. But this still leaves the Whole onus of proof of " possession" upon 
the prosecution. Possession of an object in criminal law involves two 
elements· (1) the physical presence of the· object in a place where the person 
accused of being in possession of it is able to exercise control over it; and 
(2) knowledge on the part of the accused of its actual presence, ot 
knowledge. of the likelihood of its being present coupled with a deliberate 
refraining from DuPing olit for certain whether arnot it is. 

66. No difficulty arises in proving the first element by the evidence of 
army or police witnesses who conducted the succe~sful search.. But in the 
circumstances .in Which firearms and explosives are found inth~. current 
emergency in Northern Ireland, proof by the prosecution of the necessary 
element of knowledge is often impracticable under the existing law. . 

67. i\rms, ammunition and explosives areusuaHy found concealed in 
vehidesdn which several people are travelling, oil pl'emises which several 
people Clccupy, or dropped .'01' dIscarded by one of a: group .of people found 
in th~ street at night by an army pattol.The circumstances aresuch that 
it is probable that-all of .them knew of the presence .of the lethal object. It 
is certain thatat least one of them did .. All that is not certain is which of 
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them. knew.. All doubt might be resolved if each were called upon to give 
au explanation of the circumstances in which he came to be where he was 
in -relation to the object found and as to his means of knowledge of its 
presence there, and his explanation was exposed to the test of qro~s-· 
examination. C. • 

68. Yet, as the law now stands, all are entitled to be acquitted at the 
conclusion of the prosecution's case without anyone of· them ever going 
into the witness box, though it may be certain that this involves the 
acquittal of at least one guilty man. This has been the ground upon which 
judges in Northern Ireland in cases of these kinds have ruled that there 
was no case fit to go to the jury as against any· one of· the accused. 

69. A striking illustration is provided by a case in whiCh a gun wa~ 
found in the bedroom in which three brothers slept. It was hidden under 
some male clothing on top of a chest of drawers. All three brothers were 
in the room when the gun was discovered by the police. All three 
disclaimed any knowledge of its presence. At the trial of the three accused 
the judge allowed the prosecution's case to go to the jury. None of the 
accused gave evidence in his own defence, so none could be cross-examined. 
Each elected to make an unsworn statement from the dock. It is a matter 
of no surpuse· that the jury convicted all three of them. The Court of 
Criminal Appeal set aside the convictions on the ground that there was in 
law not sufficient evidence· against anyone. of the accused to. justify his 
allowing the case to go to the jury. 

70. While so much suffering is caused to innocent citizens by terrorist 
use of firearms and explosives in Northern Ireland, we do not think it 
tolerable that the scales. should be weighted so heavily in favour of guilty 
men. The remedy which we recommend to deal with the three common 
types of cases of arms, ammunition or explosives is an amendment of the 
existing law so· as to provide that . arms, ammunition or explosives found 
on any premises shall be deemed to be in the possession of the occupier 
of those premises and of any person residing at or found on those premises 
at the time of the discovery unless he proves that he did not know and had. 
no rea.son· to suspect that any arIns, ammunition or explosives were there. 
A similar provision is required in respect of persons. present in any vehicle 
which contains arms, ammmution or explosives. . To meet the case of 
firearms or· explosives being.discarded by an unidentified member of an 
identifiable group of persons in the street, a provision is required that any 
person found in the. company ·of any . other person who ·is carrying. arms-, . 
ammunition or explosives. shall be deemed. to be in ·possession of them, 
unlesshepfoves that he did not know and had no reason to suspect . that 
·suc.h other person was carrying them . 

71. ·The efff)ct of this.~hange in the·law would be to make itincum~ent 
upon J,Jersonsin· the· categories .. mentioned to go into the witnes.sbbx· and 
give an explanatioll of their owriconduct and the reasons for their lack of 
knowledge or suspicion of t}1epre:,;ence of the lethal objects thit were 
found; 1t the expJan,ation given by. anyone of them, after being· iested by 
cross-examiriation, . satispedthe court that it Was more likely to be true 
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than not he would be entitled to be acquitted. If -it did not or if he 
refused to proffer any explanation he would be convicted. This would leave 
untouched iliecommon law defence that the accused Was acting under 
duress: that he was compelled to store the lethal objects against his will 
by imminent threats to his safety or that of his wife or family. 

72. What We recommend falls far short of the creatiOI1 of an «absolute 
offence ". It is 110t unfair in the present emergency to require people to 
take reasonable precautions to avoid getting involved with terrorists in 
their activities. We are satisfied that the change in the law as to the onus 
of proof Which we propose is the least. drastic remedy for its manifest 
existing defects. We do not think that there is any serious, risk that it 
'Would. result in the conviction of any innocent man especially as, if our 
previous recommendation is accepted, the trial will be by judge alone. 
We belieVe that it wiII facilitate the conviction of the guilty and in this way 
reduce the need to resort to the alternative of detention. 

Admissibility of confessions 
73. The highly technical rules of English law upon the admissibility in 

evidence. of statements made by the accused before his trial have their 
origin at a period when the accused was prohibited from giving evidence at 
his own triaI. In this respect the law in England was not altered until 1898 
and it continued to apply in Northern Ireland until as late as 1930. 

74. To the ordinary man it would seem that the most cogent evidence 
that a person had done that which he was accused of doing was his own 
admission that he had done it,unless there were some reason to suppose 
that he was inCUlpating himself f~lsely. Allover the world courts act on 
this assumption daily when they convict the accused upon his own plea of 
guilty. 

75. A plea of guilty is an inculpatory admission made by the accused 
directly to the court that tries him. If he does not plead. guilty and the 
prosecution calls witnesses to prove that the accused made an inculpatory 
admission before :!:he trial. there are two matters for enquiry at the trial 
itself which are relevant· to the guilt of the accused. The first is whether 
the alleged inculpatory admission was in fact made. The second is whether, 
if it was made, there is any reason to suppose that the accused was 
inCUlpating himself falsely. 

76. These are the two questions which the jury have to decide in every 
case in wbich an alleged confession by the accused is adduced in evidence 
against him. There may be no dispute about them; but if t11ere is any 
challenge by the accused upon either, the whole of the circumstances in which 
the confession was made are investigated in open court. Witnesses who heard 
or recorded. the confession are called by the prosecution and. exposed to 
cross-examination on behalf of the accused; the accused himself can give 
evidence on oath of his own version of the matter and is ill' turn subject to 
cross-examination. He cancaU witnesses, if there are any, to support him. 
Decisions on this kind of issue are of daily occurrence in criminal trials in 
England. Juries; and magistrates in summary cases, do not usually find 
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any difficulty in determining whether there is any rea~onable doubt either 
that the alleged .confession was jn fact made (i.e. that the accused has not 
been" verballed") or that it was true. If they have any dOlibt on either of 
these matters their duty is to resolve it in favour of the accused. 

77. We do not suggest any alteration in this practice. If the accused 
wishes to complain that he was "verbal1ed" or induced by any means 
whatever to say something inculpatory of himself which Was not. true" he 
should be entitled to ventilate in open court the circumstances in wbich the 
alleged confession. was obtained. This is the best safeguard against possible 
abuse of their powers of questioning by the Police or by the ar111Y; 

78. The ability of the accused to challenge effectively the reliability 
of the prosecution's evidence about a confession alleged to have been made 
by him was severely handicapped so long as the law prohibited him from 
giving evidence on oath in his own defenc~.He was restricted to making 
an unsworn statement from the dock. Sinc'e his versiori of the matter was 
not backed by the sanction of an oath nor subject to the;)'est of cross
examination, it was unlikely to carry the same weight with th,r;1ury as sworn 
evidence to the contrary given by witnesses for the prosecution. In the 
result this period saw a development of the law which had the effect of 
interposing a preliminary question to be decided by the judge before evidence 
of a disputed confession was admitted before the jury at all. Unless the 
judge ruled that the confession was ,. admissible" it never went before the, 
jury for them to decide whether it was reliable evidence of the accused's 
guilt. If he did rule that it was "admissible ", it still .remained for the 
jury to determine the two questions relevant to the accused's 'guilt, 
viz. whether the alleged confession was in fact made and, if so, Whether 
there was any reason to suppose that the accused was inCUlpating himself 
falsely. 

79. No doubt in origin the concept of " admissibility" was introduced to 
compensate the accused for the handicap under which he then laboured in 
challenging the reIiabilityof an alleged confession as evidence of his guilt. 
It was designed to prevent cpnfessions ever going before the jury at all if they 
had bee,n obtained in circum&tancesin which there was anyrisk:that they might 
be untrue. But as the law h'ij.s developed since this handicap on the accused 
has been removed. the t~t6f "admissibility" of cOnfesSiOllS ha,s hecome 
subject to a numberoft~)fhnical rules which are no longer directed to the 
qtlestionwh~ther aconfes~~~n is;,reli.able evide~ce.o~ the ~~lt of the,accused. 
These techpIcal rules are thc~csult ill part of JUdICIal declslOns of the courts 
in England and in Northern Ireland in particular cases, and in part of the 
so-called "Judges' ,Rules". which now differ in the two countries. 

80. Iudicial decisions '. first introduced and later refined, the leg~liconcept 
of ,. volun,tariness "', Today it bears a, highly technical meaning. Its origiri 
, dates' back. to the 18th· century. before. the formation ofa regular poIiceforce 
charged with thedllty of detecting and preventing crime, Its original purpose 
was to exclude false confessions extorted by threats or promises of favours 
it the ,accused would confess to being guilty. As it developed, ,howeyet., the 
risk that the confession mig:I1t be false ceased to playa significant part in 
theconcept. If applied in strict accordance With certain judicial dicta on 
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this topic-which it seldom is in practice in English courts-it would' operate 
to exclude all statements. made by the accused after anything had been said 
or done which might be likely to make him more willing to disclose truthfully 
what he had dane than to keep quiet about it. . 

81. This is also reflected ill the Judges' Rules as they were adopted in 
England up to 1964. This version of the Judges' Rules, though it has been 
'cllanged in England, is still followed in Northern Ireland. The· rules deal 
primarily with the questioning of suspects after they are in custody and are 
designed to discourage this. If applied strictly they would have the effect 
of rendering inadmissible any statement made by the accused after his 
arrest unless it was volunteered by him upon his own initiative without any 
persuasion or encouragement by anyone in authority. 

82. GuiItymen do not usually do this. If left to themselves they would 
prefer to remain silent. The rlgour of the Judges' Rules about questioning 
suspects after they are in cllstody was niodified in England, though not in 
Northern Ireland, in 1964. In practice a way rOllnd had been found in both 

. countries by questioning at the police station suspects who had not been 
lormally arrested but were euphemistically described as "helping the police 
in their enquiries". The fact that it was incredible that a confession only 
obtained at the end of several sessions of prolonged questioning would have 
been volunteered at the outset by the subject of his own initiative was not 
in practice treated. by the judges as rendering it "inadmissible". 

83. Today in Northern Ireland in the case of terrorist crimes the only 
opportunity of . questioning suspects arises after they have been arrested, 
generally by the army, under the powers of arrest conferred by Regulations 
made under the Special Powers Act. Incontrovertibly they are in custody 
when questioned and the Judges' Rules currently in force in Noriliern 
Irell;lnd apply to the manner ill which they are questioned. Although not 
strictly rules of law but rules of general guidance from which the judge 
who tries a case has a discretion to depart, they appear to have been 
applied in Northern Ireland with considerable rigidity as if they were a 
statutory requirement from which no departure is permissible. In a recent 
decision the Conrt of Crimina.l Appeal of Northern Ireland has ruled that 
the mcrecreationby the authorities of any" set-up which makes it niore 
likely that those who did not wish to speak will eventUally do so ", renders 
invollmtary and therefore inadmissible in a court of law any confession 
subsequently made even thongh the actual statement sought to be relied 
upon was made in writing after the accused had been expressly cautiom:d 
and notwithstanding that its contents are such that no man who was not 
guilty could have had knowledge of the fa.cts that it discloses. 

84. If' human lives are to be saved and destruction of property 
prevented in Northern Ireland, iUs inescapable that the se~nrity au~o~ities 
must have power to question suspected members of terronst orgall1~ations. 
Only the innocent will wish to speak at the start. Th~ whol~ techll1q~~?f 
skilled interrogation is to build up an atmosphere 1D which the llltIal 
desire to remain silent is replaced by an urge to confide in the questioner. 
This does not involve cruel or degrading treatment. Such treatment is 
regarded by those responsible for gathering int~llig.ence as coun~er
productive at any rate in Noriliem lreland, in that It hmders the creatIOn 

30 



of the rapport betw(!en the person questioned and·, his questioner· which 
makes him feel the need to unburden himself. But as the rules as to 
admissibility of confessions have been interpreted in Northern Ireland the 
mere fact that the technique of questioning is designed to. produce a 
psychological atmosphere favourable to the· creation of this rapport is 
sufficient. to rule out as evidence in a court of law anything which the 
accused has said thereafter. 

85. Tllls has two consequences. The fust is that it prevents those 
interrogated from being brought to trial for self-acknowledged crimes.' 
The security authorities thus have no alternative but to order their 
detention without trial. This leaves the reliability of their confessions, if 
disputed. to be considered in private by Commissioners appointed under 
The Detention of Terrorists· (Northern Ireland) Ot,jer. 1972. The second 
is that if the suspect does dispute that he made an alleged confession or 
that he was induced, by ill-treatment or. any other means, to .inculpate 
Illmse1f falsely, he is deprived of the opportunity of having his allegation~i '(' 
investigated. in a public hearing by a. court of law witha11 me .safeguard,,~ 
of confrontation and cross-exanllilationof witnesses which a criminal tri~{l 
pro·,Wes. 

86: We would not.condone practices such as those which are described 
in the Compton Report (Cmnd. 4823) and· the Parker Report· (Cmnd. 4901) 
as having been used in the crisis resulting from' the simultaneous internment 
of hundreds of suspects in August 1971. The use oE any methods of this 
kind have been prohibited for many months past. As already metltione.d 
they are, in any event, now regarded as counter~productive, Certainly, the 
official instructions to the RUe and the army are strict. So are· the 
precailtionstaken to see thaJ theY' are strictly observed. There is stationed 
6n permanent call at the centre where suspects are questioned by the police 
an army medical officer who is not attached to any of the operational 
units stationed in Northern Ireland, . but is sent out on a' rota from 
England for a period of four to six weeks. He conducts a thorough medical 
examination of each suspect on arrival in. the absence of the pollce and a 
similar examination at the conclusion of the questioning. He informs the 
suspect. that If he wishes he will be allowed to· see the doctor at any . time 
while he is at the .. centre. The possibility of i1I~treatment which injur(!s 
the suspect physically or mentally going undetected by the doctoris remote. 
We should make it clear that in drawing attention to these safeguards we 
are not suggesting that the Royal Ulster Constabulary are using methods 
of interrogation 'which we ourselves should regard as at all improper having 
regard to the Navity of the situation with which they are faced .. 

. 87. 'We c~nsider tqat the detailed technical rules and practice as to. 
the "admissibility "of inCUlpatory statements by the accused as they ate 
currently" applied in. Northern Ireland are hampering the course of justi~e<) 
in the case of terrorist crimes and compelling the aUthoritjesresponsjblej 
forp).lblic order and safety to IySort to detention in a" sigrrificantnumb_er of 
cases which could otherwise be dealt . with both . effectively .and fairly 'by: 
trial in a co.urt of law~· ,. ..... . 

88. , W~ have considered ~he drl1,conlan remedy, that all inculpatorY , 
admissions alleged. to have. beenril.l1-de <by the accused .... should be 
" admissible" in eyidence,.and· that a cOlirtar law should: confine 1t$ 
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attention to the two questions relevant to theguiIt of the- accused. i~e. 
whether the alleged admission was in fact made and, if so, whether the 
circumstances in which it was made give any reason to suppose that the 
accused may have been inCUlpating himself falsely. . The logic of> this 
solution is that the function of a court of laW is to determine whether 
the accused is truly guilty. of the offence with which he is charged. . .. Its 
function is not. to discipline the police force, over which it has no direct 
powers of control. by the indirect method of letting a guilty man go free 
to commit further crimes against public order and safety. In the case of a 
hardened terrorist this is a likely result of this method of marking the 
court's disapproval of the behaviour of the police. 

89. Nevertheless, we think that logic oUght to yield to the 
con:lideration that the reputation of courts of justice would be. sullied if 
they countenanced convictions on evidence obtained by· methods which 
B.<Yut universally accepted standards of behaviour. We cOIlsider therefore 
that although the current technical rules, practice . and judicial discretions 
'as . to theadnllssibility of confession ought to be suspended for . the_
duration of the emergency in respect of Scheduled Offences, they should ·be 
replaced bya· simple legislative provision that: 

(1) Any inculpatory admission· made by the accused may be given in 
evidence unless it isprovedona balance of probabilities that it 
was obtained by subjecting the accused to torture or to inhuman 
or degrading treatment; and . 

(2) The accused shall not be liable to be convicted on any inculpatory 
admission made by him and given in· evidence if. after· it has been 
given in evidence, it is similarly proved that it. was obtained by 
subjecting him to torture or to inhuman or degrading treatment. 

. 90. In recommending this exception. to the admissibility of confessions 
we have adopted the wording of Article 3 of the European Convention f<Yr the 

. Protection of Human Rights and Fundamental Freedoms. It is a simple 
concept which we do not think the judiciary in -Northern Ireland would find 
it difficult to apply .in practice. It would not render inadmissible statements 
obtained as a: result of building up a 'psychological atmosphere in which the 
initial desire of ·the. person being questioned to· . remain silent is· replaced 
by an urge to confide in the questioner, or statements. preceded by promises 
of favours or indications of the consequences which might follow if the person 
questioned persisted in refusing to answer. Such matters, of course, might 

" affect the reliability of the confession as establishing the guilt of the accused 
and should be fully investigated on that issue. They would· not affect its _ . 
initial admissibility in evidence unless they could be fairly regarded as so 
outrageous a~ to amount totortuteor to inhuman or degrading treatment. 

91. We do not think that with human life and property so gravely at 
riskanyfair~minded man would consider that inthe present emergency the 
police wh9 are charged with the detection of crime should be discouraged from 
creating by means which do not involve physical violence, the threat <:Jfit or 
any other inhllman or degrading treatment, a situation in which a guilty 
man is more likely than he would otherwise have been to. overcome his initial 
reluctance to speak; and to unburden himself to his questioners. 
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92.· If our recommendation is accepted that trial of Scheduled Offences 
should be by judge alone, there maybe cases whel;e itwill be. necessary. for 
the judge to see the lltatement itself in order to decide whether analiegation 
by the· accused that it wall obtained by subjeCting. him to. treatment of the 
prohibited kinds is true. If in the result he reaches . the' conclusion that the 
sta.tement ought not to. be admitted the judge should have a dillcretionto 
order a new trial before another judge in any. case where he felt th~t his . 
knowledge of the contents of the statement would handicap hlmin··fonning 
an opmion whether the other evidence against the accused was; sufficiently 
strong in itself to establish guilt. 

Admissibility of Signed Statements 
93. In the dreadful case to which we referred earlier in our:Report of 

the witness who was murdered the day before he ",'as due to give evidence 
at· the trjal of three men charged with a· terrorist offence, he had already 
given evidence in the committal proceedings and this had been incorporated 
in a written deposition signed by him. Under long-established law in 
Northern Ireland this was admissible in evidence at the trial. As a result, 
the accused were convicted and the. murder failed in one of its objects 
though it succeeded in its other and wider object of deterrfug potential 
witnesses in other terrorist crimes from coming forward.· But it would have 
succeeded in both its objects if it had been cOmIDitted earlier and the 
available· statement Signed by the victim had been one made to the police 
in the course of their investigations and not yet embodied in a deposition 
taken at the committal proceedings themselves. This would not have been 
admissible in evidence.in criminal proceedings in· Northern Ireland as the 
law now stands.. . .... '., " 

94. This is., because the so-calle;d "rule against hearsay';, which has 
been abolished ,in civil. proccedingsllr',bpth . Englgr1i and Northern' Ireland, 
still applies in criminal proceedings in bofh.solliiti-ies.proposals to modify 
it in criminal cases a,lso in England have been recently made by the CrimfuaI 
Law Revlsion Committee (Cmd. 4991) but these have not yet been debated 
in Parliament. 

95. As already stated we have thought it right to confilleourattention 
to the particular, problems created in Ireland by the existing emergency' and 
to limit our· recommendations to changes in the administration· of justice. 
which are needed to enable more terrorist crimes to be effectively tried in 
Gourtsof law :instead of being dealt with by detention. 

96. Witliout prejudice to. the possibility of a broader· modification of 
the r,ule '. against" hearsay" in aIlcPminal proceedings at some futlli'e date, 
we think that a minimum' but immediate alteration is needed" to meet the 
problem that witnesses to terrorist crimell maybee killed or so injUred as 
to be incapable of coming to court, or may ftee frop1'Northernlrelandot " 
go into hiding in fear for theiro.wn safety, with the result tMt it is 
impracticable to. produce them to give oral ,evidence. in court " 

97; What we recommend is .that it shouJd be provided by legislation tbat: 
, (1) Any signed written statement, if made by any' persoli to a police 

officer or member· of the· armed forces or other personchargedwitll 
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the duty of investigating offences or charging offenders,. in the cOurse 
of investigating any crimes or suspected crime which is a Scheduled 
Offence, should be admissible as evidence of any fact stated therein 
of which. direct oral evidence by the maker of the statement would 
be admissible, if it is shown that the maker of the statement: 
(a) is dead or is unfit by reason of his bodily or mental condition to 

attend as a witness; or 
(b) is outside the Province and it is not reasonably practicable to 

secure his attendance, or 
(c) all reasonable steps have been taken to find him, but he cannot 

be found. 

(2) The weight to be attached to a statement admitted under (1) should 
be a matter for the court of trial. 

98. We have limited .Our .recommendation to signed written statements 
by identified persons. This limits any risk of misreporting .Of any oral 
statement made. The limitation t.O statements made to police officers etc., 
engaged in the investigation of crime is designed to secure that the maker 
should be aware at the time of making it that it was made on a serious 
occasion and was likely to lead to his being required to confirm it on oath 
in open court. The provision that the statement should only be admissible 
as evidence of matters of which direct oral evidence by the maker w.Ould 
be admissible exc1ud.es all matters not within his own direct knowledge; that 
is to say it excludes everything that any· laymen would regard as hearsay, 
HiQugh as used by lawyers the expression "hearsaY" has a wider technical 
mei,ning which embraces all statements, even though written, which are not 
made or confirmed to a court of law orally and upon oath. 

99. We think tbat this cbange in the law would be most c.Onveniently 
applied in a trial by a judge alone; since he is more experienced than a 
jury may be· in weighing the probative value of statements which ex 
hypothesi cannot. be subject t.O the test of cross-examination. If our 
recommendation for suspending trial by jury in· the case of the Scheduled 
Offences is adopted, the recommendation will .Only apply in cases .Of trial by 
judge alone or by a Resident Magistrate. 

100. Whatever merits there may be in a wider. relaxation of the rule 
against hearsay in criminal cases generally, we do not think that it would 
help to.solve the special problems caused by terrorist activities. To estimate 
the probative value of a statement made by a person who is not called as 
a witness at the trial it is necessary to know who and what manner of 
man he was, to whom and in what circumstances the statement was made, 
what .Opportunities the maker had of seeing .Or hearing accurately each of 
the incidents that his statement records. The only reason why the witness 
cannot be called t.O give oral evidence· in person is to prevent disclosure 
of these very matters to the accused lest they be passed on to other terrorists 
who arestiIlat liberty. To relax the rule against hearsay does not solve 
these problems which are special to terrorist crimes in Northern Ireland. 
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CHAPTER 9 

YOUNG TERRORISTS 

101. One of the most troubling features d the pres~nt situation is the 
use made of the young by terrorist organisations to aid them in carrying on 
their activities and to hamper the work of . the security forces. 

102. This is primarily f,ln urban problem. With the breakdown of law 
. and order in the Republican strongholds in Belfast and Londonderry, the 
youngsters who live there have been growing up in an .environmentofviolence 
and destruction. To them a battlefield is always at their door. So long as 
this environment endures it is, we think. inevitable that youngsters will need 
little persuasion to join in disorderly gangs roaming the streets an,dtaking 
advantage of any opportunity to attack the troops· patrolling· those areas 
with stones and other missiles. They are used as willing tools bymembers 
of terrorist organisations to act as a living screen for gunmen •. to draw 
security forces into ambushes and to create disorder to . hamper them in 
making artests. . 

103. The youngsters who take part in this kind of activity are orten 
more adventurous than delinquent. In normal times they would be unfik61y 
to get into trouble with the law at all. But they make the task of· th6 
security forces immensely difficult and increase significantly.the ri~;\ to 
their lives. These YiPungsters present one kind of problem. 

1OfJ:. Butthere ~is also another which is different in kind; The Provisional 
IRA has frequently used boys aged 14 to 16 years to catryout serious 
acts of terrorism. Such youths have been known to shoot with intent to kill 
and to plant lethal explosives. So long as these are at liberty they are a 
difectmenace to human life. 

195. The Children and Young Persons Act (Northern Ireland) 1968, 
contains elaborate provisions for dealing with criminal offences by children 
(aged from 10 to 13 years) and young persons (aged from 14 to 16 years). 
Proceedings against young·persons are initiated in a JUVenile Court composed . 
of a Resident Magistrate and two lay members. On a charge of any indictable 
offence other than murder it may commit the young person.for trial by a 
regular higher criminal court or, with the consent of both the· YOUl1g person 
and the prosecution, may try the case itself. The ACt contemplates the 
existence of a variety of institutions (in additIon to prison aud Borstal)of 
different kinds to which young persons can be remanded pending trial· 
viz. remand homes, special reception centres, remand centres) or to which 
they can be sentenced after a finding of guilt.{viz. training .schools, remand 
homes, attendance centres and young offenders centres}·· These provisions . 
are substantially the same as those in force in England befOl:e the passing of 
the Children and Young Persons Act. 1969. .. 

. 106. We do not find it useful to discuss these prbvisionsindetail beca.use 
ill fact, apart from prison, there are in existence only twoinstitutioI1s,a 
training school for Catholic boys and a· training school for P~otestant boyS, 
to which young male offenders below the age of 17 can be remandedpetlding 
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trial or sentenced on trial. These do duty for all the various other institutions 
contemplated by the Act. Neither training school is secure. They were not 
intended to be. There is nothing to prevent anyone absconding. To make 
them seC~,iCe or to attach a security block to either of them would frustrate 
the purpose for which they were primarily intended-to train and 
rehabilitate children who are the victims of parental neglect or of bad 
environment. 

107. The only secure institution available for a young person on 
remand pending trial' is a prison. He may only be remanded to a prison 
if the Juvenile Court certifies that he is of so unruly a character that he 
cannot be safely committed to a training school 01' so depraved that he is not 
fit to be detained there. A young person may only be sentenced to prison 
after a finding of guilt on a similar certificate by the sentencing court. On 
conviction on indictment for murder or for an offence punishable in the case 
of an adult with imprisonment for 14 years or more he may be sentenced to 
be detained, Which in practice means imprisoned, though except in a case 
of lllurder this can amy ,be done if the sentencing court is of opinion that there 
is no other suitable way of dealing with him. 

108. The consequences of the lack of any secure establishment other than 
an ordinary adult prison for the reception of young persons on remand 
pending trial are, in our view. little short of disastrous in the present 
emergency. Unless the remanding court takes the drastic and undesirable' 
step of remanding him to prison and certifying to his unruly or depraved 
character (which is often an inapt description of the kind of youth who is 
not a gunman but commits offences of disorderly conduct directed against 
army p~trols) a young person must be remanded to a training school from 
which,there is nothing to prevent his absconding. This happens With 
alarming frequency. So it does, though not to the same extent, to those sent 
to a training school after trial and sentence. Apart from the bad effect upon 
the absconder himself who thereafter has to "go on the run ", it damages 
the morale of the troops to know that there is back on the streets, within 
a day or two after they have arrested him at considerable personal risk, a 
young person who at very least was attacking them.with non-lethal weapons 
or, at worst, whom they believe had been shooting at them .with intent to kill. 

109.' We understand that there are long-term plans to build a Young 
Offenders Centre with secure accommodation for 35 boys aged 16 and over 
but this is not due to be completed until 1976. We are frankly appalled at 
th~ apparent lack of any sense of urgency. The need is immediate for a 
secure unit capable of accommodating up to 100 young persons aged from 
14 to 16 years on remand and after sentence. We firid it difficult to 
credit th51UelJ.1porary accommodation of this kind could not be prepared in a 
matte.r,:6f weekS"rather t11an years. However makeshift, it would in our view 
be t;6tter than leaving courts who have the responsibility of remanding or 
sen1encing a young person who is being used to assist terrorist activities or is " ' -cOlbmitting terrorist acts himself, with no choice ,except to send him to a 
tr~Lining school from which' he can immediately escape, or to a prison in 
~pich he will be confined with adult offenders many of whom are members of 
1;Iprrorist organisations themselves. 
p 

36 

.' 



rJ 
I 
I 
I 

I • 

110. We recognise that there are two classes of youthful offenders. the 
adventurous and the hardened. to whom we referred at the beginning of this 
section of our Report. It would be much better for them not to be confined 
in the same secure institution, but it may not be practicable to provide two. 
If this cannot be done in the immediate future we think that the grounds upon 
which the court is empowered to remand or sentence a young person to prison 
should be extended to enable them to do so in cases where they were of 
opinion that the gravity of the offence with which he was charged made him 
unsuitable for confinement in any other establishment. The· Juvenile Court 
could then use its. discretion in balancing the :r:espective disadvantages of 
allowing him· to associate· with less hardened young offenders .at the secure 
unit for young persons or allowing him to associate with more hardened adult 
offenders in prison. . 

111. With regard to those young persons who do not themselves commit 
terrorist acts, but play a part in creating disorders associated with terrorist 
activities, their degree of involvement may vary considerably. It would, we 
think, be a policy of despair to compel juvenile courts to treat them all on the 
same. footing. The court ought to have a wide discretion to· distinguish 
between one case and another. At present· there is a mandatory minimum 
sentence of six months' detention in a training school for riotous behaviour
one of the commonest offences by young perso,ns. For those, riot the ring
leaders but the easily led. a shorter punishment may provide a sufficient 
lesson not to do it again: We recommend tbat this mi~umshouldbe 
removed. 

112. The secure unit which we recommend would presumably be 
officially classified as a "remand home". The maximum period for which 
a young person may be committed to a remand home by a Juvenile Court 
(except where the mandatory sentence provisio,ns apply) is on~month. We 
recommend that it should be extended· to six· months. The Juvenile CoUrt 
would then have tbe discretion to sentence a young person· convicted of 
riotous or disorderly behaviour to be detained for any period not exceeding 
six months to a remand home. and to decide whether the appropriate 
remand home should be a training school or the new secure nnit. . 

113. As respects a young person found guilty on indictment of more 
serious terrorist acts thc'-oclltencing court should have the discretion to 
sentence him to be detained in the new· secure unit, under wl;latever name 
it may be described for this purpose~ or in prison for such period as it 
thinks fit. The restriction of tbjs power to OifeliCeS which if committed by 
an adult are punishable by imprisonment for fourteen· years or more excludes 
possession offirearrns in suspicious circumstances and· other serious 
terrorist crimes. We recommend that for the duration of the emergency this 
restriction should be withdrawn. 

3'j 

',f 



CHAPTER 10 

THE SCHEDULED OFFENCES 

114. The offences listed in the Schedule are those to which our 
recoinmendations as to BAIL, MODE OF TRIAL and the CONDUCT OF 
THE TRIAL are intended to apply. The list is subject to the qualifications 
mentioned in paragraph 7 of this Report: that it is not put forward as 
final or 'definitive and should also be subject to amendment by statutory 
instrument if terrorist tactics should change. The Schedule is intended .to 
apply 6D1y during the period of the emergency which has led to ,our 
appointment: that is to say. for as long as the prevalence of violence in 
pursuit of political aims results in the, intimidation of witnesses and' so 
prevents the prosecution from calling them to 'give evidence in a court 
of law where there is any risk that their identity may become ,known. 
Whether any of our recommendations as to the CONDUCT OF THE 
TRIAL should remain in force thereafter, we do not regard as being a 
matter on which we are required to express any view. 

115. The offences listed (other than riotous behaviour) are all triable 
upon indictment. Those marlcedwith an asterisk may also be tried 
summarily if both the accused and the prosecution consent. Our 
recommendations as to MODE OF TRIAL, viz. by a High Court or 
County Court Judge sitting without a jury, apply only to trials on 
indictment. We do not propose any change in the existing system for 
allocating cases for trial on indictment between the Conunission in Belfast, 
the County Assizes and the County 'Courts. Our recommendations as to 
the CONDUCT OF THE TRIAL apply to summary trial as well as to 
trial on indictment. 

, 116. 'Our recommendations as to MODE OF TRIAL and the 
CONDUCT OF THE TRIAL apply to all offences listed in Parts I and IT of 
the Schedule. The distinction between them affects only the question of BAIL. 
Most of them are already statUtory offences under existing Statutes which 
contain a sufficiently precise definition of the offence to which our recommenda
tions are intended to apply. But in certain cases, viz. robbery (under S. 8 of 
the Theft Act (Northern Ireland) 1969), wounding with intent. causing 
grievous bodily harm and \iausing actual bodily, harm (under SS. 18. 20 
and 47 of Offences agail1~t' the Person Act. 1861) and causing malicious 
damage (under S. 51 ,C'~ the Malicious Damage Act 1861). the statutory 
definition of the offi uce does not distinguish between cases in which 
explosives, firearms oHother offensive weapons or incendiary devices are 
used for the purpose 6f committing the offence and cases where they are 
not. It is only the former type of case which we recommend for inclusion in 
Part I of the Schedule. Where this feature is absent, the offences should be 
in Part III. Legislation will be needed to carve out of the general offences a 
separab, statutory offence of. which the use of one or other of these means 
forms part of the definition. We have indicated in the Schedule where this will 
be necessary. Similarly the offence of intimidation lmder S. 1 of the 
Protection ofPerl>on and Property Act (Northern Ireland) 1969 is only 
included, in the Schedule where its purpose is to pervert the course of justice. 
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117. In Part ill ·0£ the Schedule we have listed the more serious 
offences involving the use or, threat of violence to the person or. the'j 
destruction of property, where these are not associated with the Use of, 
explosives, :firearms or other .. offensive weapons or incendiary devices. 
While some of these may be planned or committed by member;> of terrorist 
organisations, others may be whoUy unconnected with terrorist activities. 
In the latter case there is no need for the offence. to be subject to tne 
emergency procedures as to MODE OF TRIAL and the CONDUCT OF, 
THE TRIAL which we have already recommended for a.1loffcnceslisted 
in. Parts I and II. We recoIllID.end that these emergency procedures sbpUld· 
apply to offences listed in Part III only in cases in which tIle Direcforbf 
Public :prosecutions certifies that the charge is one which 1Sftt to bt:< dealt' . 
with under the emergency procedures. The issue of. this certificatecaIi take 
place at any time up to the commencement of the copmrlttalproceedings 
in a case to be tried on indictment or the commencement of the trial. itself 
in a case to be tried summarily. By that time at the latest the DPP should 
have become sufficiently apprised of. the facts relevant to the issue· cfa 
certificate. We contemplate that he would issue it only in cases. where 
he had'reason to suppose that terrorist activities were involved. But he 
should be under no legal obligation to state any reasons. His certificate 
should be conclusive. . 

U8. Our recommendations as to BAIL must take effect at an .earlier 
stage than Qur recommendations as to MODE OF TRIAL. and the 
CONDUCT OF THE TRIAL.. For this reason they present a rather 
different problem. Applications for bail can be made as soon as 
the accused has been charged and before the police investigations· have, 
been completed or the papers submitted to the DPP. We do not think 
that our recommendations as to BAIL should apply to the offences listed 
ill, Part ill of the Schedule unless and until the DPP has issuedllls 
certificate that the charge is one which is fit to be dealt with under the 
emergency procedures. When such a certificate has been iSsl1ed·the offence. 
if murder or attempted. murder. would be treated for the purpose of 
,\BAIL as if it were. included in Part I of the Schedule and, if any other 
'Offence, as if it were included in Part II. 

119. In all cases of charges of offences listed in Part land n of the 
Schedule, our recommendations as to BAIL would apply as soon as the 
accused had been charged. As we .have already stated in paragraph 49, the 
obligation :upon the accused to satisfythe judge either that exceptional' hardship 
would be causedtohim ifhe were detained in custody or'that he had beeiJ..held 
in custody for the period there mentioned would apply only to . the offences 
1isted in Part. land to any murder or attempted murder inrespeot of 
which a certificate had beenjsslll.'!d by the DPP..~t would not apply to those 
lj,sted in Part TIor .. to offences, Other than rnurder; Uste~d in Part .In in 
respect of which a certificate had been issued. But in aU other respects the 
recommendations. would apply to all offences listed in Part I or II and to 
certificated offences lis~d in part III. . 
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APPENDIX 

SCHEDULED OFFENCES 

PART I 

1. Explosives 
(a) Explosive Substances Act 1883 

(i) S. 2-Causing explosion likely to endanger life or property; 
(ii) S. 3-Attempting to do act mentioned in S. 2 or being in POll session of 

explosive for that purpose; 
(iii)S.4-Making or being in possession of explosives under suspicious 

circumstances; 

(iv) S. S-Being an accessory. 

(b) Offences Against the Person Act 1861 
(i) S. 28-Causing grievous bodily harm by explosives; 
Oi) S. 29-Causing explosion or sending explosive substance or throwing 

corrosive liquid with intent to cause grievous bodily harm; 
(iii) S. 30-Placing explosives near building or ship with intent to do 

bodily injury; .. 
(iv) S. 6~Mak:ing or possessing explosives, etc., for purpose of 

committing indictable offence. 

(c) Malicious Damage Act 1861 
*(i) S. 9-Destroying or damaging house by explosives (whil~ nerson 
. inside); .. "1'~ 

*(ii) S. lO-Attemptirig to destroy building with explosives; 
(iii) S. 4S-Place or throw explosives by or at ship with intent to damage it. 

(d) Protection of the Person and Property Act (N]) 1969 
*(i) S. 2-Making or possessing petrol bombs; 
(ii) S. 3-Throwing, etc., petrol bombs. 

2. Firearms 
Firearms Act (N]) 1969 

*(i) S. 3-Shortening barrel of shotgun or converting imitation firearm into 
firearm; 

*(ii) S. ~Manufacture, dealing in or possession of prohibited weapons and 
ammunition, i.e. automatic weapons and poisonous gas and the like; , .. 

(iii; S.l~Possession of firearm or ammunition with intent to 
. endanger life or cause serious injury to property; 

(iv) S. IS-Use or attempted use of firearm to resist arrest; 
(v) S. 16--:Carrying firearm with .criminal intent; 

(vi) S. 17-Carrying loaded firearm in public place: 

'" See .paragraph 115. 
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*(vii) S. 19-Possession of fireanIls by. person who has been sentenced 
to preventive detention or corrective training for three years or 
more· or sale of firearms to such a person; 

(viii) S. 19A-Possession of firearms or ammunition in suspicious 
circumstances. 

3. Robbery or assault with firearm or offensIve weapon 
(a) Theft Act (N.!.) 1969 

(i) S. 8-Robbery, provided that firearm or offensive weapon is used; 
(ii) S. lO-Aggravated burglary. 

(b) Offences Against the Person Act 1861 
(i) SS.18 (wounding with intent),* 20 (grievous bodily harm) and* 47 

(actual bodily harm), provided that offences caused by firearm or 
offensive weapon. 

4. Arson and malicious damage by fire 
Maliciol/s Damage Act 1861 

*(a) 88. 1 to 7-Setting fire to various buildings; 
*(b) SS. 16 to 18-Setting fire to corn; 
*(c) S.51-Malicious damage generally. provided that it is caused by fire. 

5. Regulations made under Civil Authorities (Special Powers) Act (N.I.) 
1922 

*(a) Reg. 22-Contravention of requirement not to collect etc. information 
about police; 

*(b) Reg. 24A-Membership. of unlawful association; 
*(c) Reg. 25-Interference with telephone apparatus; 
*(d) Reg. 26-Possession of ciphers and codes without lawful excuse 

which may be prejudicial to preservation of peace etc.; 
*(e) Reg. 27-Injury to railways etc.; 
*(f) Reg.29-Bndangering safety of police by discharging firearm or 

otherwise; 
*(g) Reg. 31-Possession of offensive weapon. 

6. Riot~us behaviour 
Malicious Damage Act 1861 

*(i) S.l1-Riotersdemolishing building; 
*(ii) S. 12-Rioters injuring building, machinery etc . 

7. Intimidation 
*S.1 of the Protection of the .Person and Property Act (NJ.) ~969. 

provided that Its object is to pervert the course of justh:e. 

8. Attempts e(-c. , 
Any attempt Or conspiracy or incitement to. commit or offence ofa,iding 

and abetting any of the above offences. . 
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PART II 
9. Firearms Act (N.I.) 1969 

*(a) S, I-Possessing, purchasing or acquiring firearms or ammunition 
withoutfitearms cettificate; 

*(b)S.2-Business and other transactions with firearms or ammunition; 
(c) S.18-Trespassing with firearm on land. 

10. Regulations made under Civil Authorities (Speciaf Powers) Act (N.I.) 
1922·· 

*(a) Reg.9-Damage or interference with road block; 
*(b) Reg. 38-Failure of persons constituting assembly which may lead 

to public disorder to 'disperse when ordered to do so. 

11. (a) Comllwn law offence of riot 
(b) Riotous behaviour 

Section 9, Criminal Justice Act (Northern Irelaild) 1968. 

12. Attempts etc. 
AllY attempt or conspiracy or incitement to commit or offence of aiding 

and abetting any of the above offences. 

PART III 
13. Murder 

14. Other seriou~ offences against person or property wllere no firearm or 
offensive weapon is used 

(a) Offences Against Persoll Act 1861 
(i) SS; 18 and 20; 
(ii) S.2I-Attempting to strangle or choke in order to commit indictable 

offence; 
(iii) S. 22-Unlawfully administering drugs in order to commit indictable 

offence. 

(b) Theft Act (N.I.) 1969 
(i) S. 8-Robbery; 

(li) S. 9-Burglary. 

(c) Malicious Damage Act 1861 
*(i) S. I4--Injuring goods and machinery; 
eii) SS. 19 to 49-Miscellaneous offences of damage to various things 

e.g. trees, bridges, cattle, telegraph poles; 
*(iii) S. 51-Malicious damage generally. 

15. Attempts etc. 
Any .attempt or conspiracy or incitement to commit or offence of aiding 

and abetting any of the above offences. . 
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