
_~ __ ,. r-'~ .~_~~~-:-____________ • _____ M!fIMIM ___ !_.~I!II. II1II' _sC ___ iIIIiiI __ 

This microfiche was produced from documents received for 
inclusion in the NCJRS data base. Since HCJRS cannot exercise 

control over the physical con~ition of the documents submitted, 
the individual frame quality wHI vary. The resolution chart on 

this frame may be used to evahute the document quality. 

II 1.0 D~ 1111/2·8 11111
2,5 ~50 1= 

"'"" - e~ 11111
3.2 

w 
I':" III~~ 
J:.;. 

1.1 :: I~ 
'- " 
t...lU~. 

--

111111.25 11111 LA 111111.6 

MICROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANDAROS·J963·A 

'1 

Microfilminl procedures used to create this fiche comply with 

the standards set forth in 41CFR 101·11.504 

Points of view or opinions stated in this document are 

those of the author( sJ and do net represent the official 
position or policies of the U.S. Department of Justice. 

U.S. DEPARTMENT OF JUSTICE 
LAW ENfORCEMENT ASSISTANCE ADMI'NISTRATION 
NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE 
WASHINGTON, D.C. 20531 

\.-- ....... - -,_. ----.. ........ ,'-- - .~ - ~ .... 

D aJ~."f i_.1 m_.e '1 
... J,. 1.1 .• ''''-'.1.; J .. (1;1 .: : .. 1felt. ·, . .,IJL .r,Jil I. 

1/12/76 

. ......• ~ ... 

_~~~~~'~~....,r~~!t~?< .. :~~,.~ .<'< ':'!y;: :.;!>'~~"'$~'.'"t-'#l' "," , .~ __ 

'NI!I_ iiiiJ'* I.I!! n _____ Lib I nu1'tf,. rLloo§ J[I~J lit 'J. _ ,_ .. ~',~ .'~! ~~ ~_~~i,('i'~v 'u)il£ M'1l1"i~i. __ !'!i_:e:..:::._=:::.,_ . ...;:~~ .. 
1 
f ___ ..... 

, 
. i 

j 
... ; i~_-.a, 

~ I 
• 1- .... 

, 1· 

.... 1.1 _~--=-

',. 
, -,-,,: '.' ...... , 

I' 
~t~-' 

i. 
~ 

l 

f 
1 

_---=:..:a 

----;""!IW 

-I 
-"!'W 

ISSUES IN PRE-TRIAL SCREENING 

Joan E. Jacoby, Adjunct Research Associate 
Neil E. Bamberg, Research Analyst 

BUREAU OF SOCIAL SCIENCE RESEARCH. INC. 
1990 M Street, N.W. Washington, D: C. 20036 

AUGUST~ 1975 

Prepared for the National Institute of Law Enforcement and 
Criminal Justice, Law Enforcement Assistance Administration, 
U. S. Department of Justice under Grant Number 75NI-99-0079. 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



'.' 

!",~ 
Ip 

~i 
;.-:( 

r .' i',-

i 
i 
~ 

I 
I 
i 

I 

I 
.I 
I 
I 

1 
i 
! 
1 
I 

I 
I 

I 
I ., 
I 

1 

I 
1 

1 

'" 

' . . ' 

• 

• • 

• 

Points of view or opinions stated in this document are those of 
the authors and do not necessari ly represent the official posi tion 
or policies af the U. S. Department of Justice . 



.. --.''', .. ' !I!'_"'''''_'·'''~_W7_ ·.:..-.,-"1'" .. ----zwntszb. ".'."". ". "fI, '.~_,,''''-':-$;q I!i!.lQ£l2NL£12Z!tkw;cwZQiJJiiL, .. ,.aWi ... ', __ .. ,--:-- ". cO , , __ ~~,,_,~ 

7." 

II ,. 
I 
D 

• 

0
',," 

, -

R ~ __ ". ___ ' ____ ._.". _~_",_._,~, .... ___ '_e._~~,_. _, __ , __ , __ ,~ ___ "'~_"._", __ 

ACKNOWLEDGEMENTS 

Grateful acknowledgement is extended to the many people whose expertise 
and enthusiasm sustained and supported the Phase I Evaluation of Pre-Trial 
Screening Prog·ams. 

To name just a few of the many 

Advisory Board 

Seymour Gelber, Judge 
11th Judicial Circuit in 
and for Dade County 

(M i am i ), Flo rid a 

Will iam R. Higham, Director 
National Center for Defense 
Management 

Washington, D. C. 

Lewis R. Katz, Director 
Case Western Reserve Law 

School 
Cleveland, Ohio 

Edgar S. Kneece 
Assistant Attorney General 
Columbia, South Carol ina 

John W. Sinquefield 
Assistant District Attorney 
East Baton Rouge Parish, 
Louisiana 

Andrew L. Sonner 
State's Attorney 
Montgomery County, Maryland 

Consultants 

Stanley H. Turner, PhD 
Professor of Sociology 
Temple University 

Edward C. Ratledge 
Associate Director 
Division of Urban Affairs 
University of Delaware 

BSSR Project Staff 

Joan E. Jacoby 
Project Coordinator 

Rochelle S. Albin 
Research Analyst 

Ne i 1 E. Bombe rg 
Research Analyst 

Lynn A. Curt i s 
Research Associate 

Janis Cohen 
Legal Counsel 

John Colowich 
Research Assistant 

Sandra Carnegie 
Administrative Assistant 

BSSR Advisor 

Gene Petersen 
Research Associate 

r 

.,,~ 
. .•• "l 

" 
J 



\, 

1 , 

\ 

'. 

I 
J 

'1.,",>" 
'-...... j~".' 

'I" -.-

I 
I 
J 

I 
I 
I: 
I 
I 

• 
• • 

PARTICIPATING OFFICES 

The Bureau of Social Science Research gratefully acknowledges the 
cooperation of the following prosecutors l offices which participated in 
thi~:i study. 

CALIFORNIA 
Edwi;, L. Mi ller, Jr. 
Distnict Attorney 
San D~ego County 
(San Diego) 

COLORADO 
Alexander Hunter 
District Attorney 
Boulder County 
(Boulder) 

CONNECTICUT 
Paul Foti 
Prosecuting Attorney 
Common Pleas Court 
New Haven County 
(New Haven) 

Arno 1 d t1a rk 1 e 
State's Attorney 
Superior Court 
New Haven County 
(New Haven) 

DISTRICT OF COLUMBIA 
Robert Shuker 
Head, Superior Court Division 
U. S. Attorney's Office 

FLORIDA 
Richard E. Gerstein 
State Attorney 
Dade County 
(M i am i) 

David H. Bludworth 
State Attorney 
Palm Beach County 
(West Palm Beach) 

LOUISIANA 
Harry Connick 
District Attorney 
Orleans Parish 
(New Orleans) 

MARYLAND 
Andrew L. Sonner 
State's Attorney 
Montgomery County 
(Rockvi lle) 

MASSACHUSETTS 
Garret H. Byrne 
District Attorney 
Suffolk County 
(Boston) 

MICHIGAN 
Will iam L. Cahalan 
Prosecuting Attorney 
Wayne County 
(Det ro it) 

MISSOURI 
Ra 1 ph-r:- Mart in 
Prosecuting Attorney 
Jackson County 
(Kansas City) 

NEW JERSEY 
James T. O'Halloran 
Prosecutor 
Hudson County 
(Jersey Ci ty) 

NEW YORK 
Ma rio Me ro 1 a 
District Attorney 
Bronx County 
(Bronx) 

Jon K. Holcombe 
District Attorney 
Onondaga County 
(Syracuse) 

RHODE ISLAND 
Julius C. Michaelson 
Attorney General 
Providence County 
(Providence) 

. :" 

1 " , ' 

, , 



(. 
~ ::' \ 

I 
I , 

I 
I 
I 

• 
I 

• • • 

•' 

. ,-

• 
II 

UTAH 
Paul Vandam 
County Attorney 
Salt Lake County 
(Salt Lake City) 

PARTICIPATING OFFICES (Continued) 

\/1 SCONS I N 
E. Michael McCann 
District Attorney 
Milwaukee County 
(M i lwaukee) 

\1ASH I NGTON 
Christopher Baylev 
Prosecuting A:torney 
King County 
(Seattle) 

, 

LIiI·····"r'E;2~ 
I 



•
' 

, "" "' 

• 

"." 

... . ~~. ::.. , .. ,." .. '-.. ,-

" ... we must improve the manner in which our criminal 
justice system operates. Effective deterence to law
breaking is currently lacking, in part because our 
criminal justice system simpJy does not operate 
effectively."l 

Remarks of President Gerald R. Ford on Crime in the United Stutes 
before the U.S. Congress, June 19, 1975· 
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PREFACE 

In an attempt to learn more about the criminal justice system, the 

Law Enforcement Assistance Administration (LEAA) is sponsoring research in 

many topic areas relating to criminal justice. This research is being done 

on a national scale, with concern for the multitude of like programs being 

run throughout the United States. 

One topic area with which LEAA is concerned is pre-trial screening. 

LEAA has set out several tasks which must be completed in examining pre-

trial screening; one of these is an examination of the emergent issues in 

the actual operation of pre-trial screening programs. This paper provides 

what we bel ieve to be a concise overview of those issues. As wi 11 be 

evident from our discussion of these issues, we bel ieve them to lie in the 
2 

domain, explored by some social theorists, in which the nature of prior 

choices enhances or precludes the opportunity to exerci~e subsequent options. 

2 
See Jean-Paul Sartre, Being and Nothingness (Secaucus, N.J.: Citadel 

Press, 1965); Edmund Husserl, Cartesian Meditations (New York: James H. Heineman, 
Inc" 1975); Martin Heidegger, Being and Time {New York: Harper and Row, 1962); 
Peter L. Berg, et.al., The Homeless Mind (New York: Random House, 1973); and 
works of other phenomenological theorists. 
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I NTRODUCT I ON 

The perspective taken in reviewing the issues, we believe, wi I I be use-

ful to planners and prosecutors. The approach is not simply a review of what 

hus already been said about pre-trial screening; this is not just an outl ine 

of the topic areas identified by experts, but rather an examination of 

expert knowledge in terms of a set of issues which may be seen as directly 

affecting the pre-trial screening process. 

In addition to a review of books and articles, sources consulted include 

representatives of the American Bar Association, legal and social scholars, 

and reports from operating pre-trial screening programs. 

The issues, outlined below, cover the follol'1ing areas: a review of the 

definition of screening; an examination of pre-trial screening in terms of 

decision-making, procedures or operations which determine the way pre-trial 

screening functions in an office, and the administrative means by which 

procedures are institutional ized and monitored within the office. By looking 

at the issues in terms of this schema we wil I be able to determine what 

information is lacking and needs to be provided to inform planners and 

prosecutors attempting to improve the criminal justice system . 

These issues, though representative of the framework from which this 

paper wi II develop, require further ampl ification if the importance of these 

elements is to be understood. Thus we have chosen three factors which appear 

to affect each of the issues discussed above. These factors are: the 

definition of screening and the relationship between policy and the estab-

I ishment of a pre-trial screening program; the fact that the major purpose 

of screening is to aid the prosecutor in est!blishing a uniform charging 

- I -
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procedure; and, finally, the probable I'mpacts It t' h ' a erna Ive c arglng pol icies 

may have on the criminal justice system. 

Essentially, pre-trial screening is an intake and review pro

cedure, whereby the prosecutor or his assistants attempt to determine 

based upon information given them by law enforcement agencies, what 

type of action should be taken with regard to a particular case. 
The 

, 

importance of pre-trial screening is demonstrated by the fact that it is 

the stage at which the charging decision is made. 
Basic to this decision is 

the prosecutor's judgement of the quality of evidence in the case and his 

evaluation of the probabil ity f I 
o comp eting the prosecution successfully. 

Clearly decisions t h . 
a c arglng, as at any level, should t b no e capricious. 

The desire to b 
prevent ar itrary decision-making is one important element in 

screening. Various t . I pre- ria screening programs have 
attempted to 

minimize capricious d . 
eClsion-making by establ ish'lng 

exp Ii cit 
rules or pol icy guidel ines h 

w ich the prosecutor and his staff Use in 

determining whether or not to prosecute. 

Essentially, the pol icy establ ishes 
the prosecutor's strategy, his' 

preferences among th . 
e operational options open to him. Th 

e further impli-
cations of the various prosecutorial policies 

consider analysis of the policy 
are so far reaching that we 

determinants and consequences , in 
effects on the actual operation f 

o the criminal justice system and on the 
agencies, organizations, and' . 

Institutions bordering 't 
I , to be the mos t 

fundamental of the issues in h 
t e actual operation of pre-trial screen i ng 

te rms of 

programs. 

- 2 -
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Whether impl icit or explicit, the pol icy and rules which govern the way 

cases are actually screened results from the various internal and external 

constraints influencing the prosecutor. Examples of internal constraints 

are the number and abi lity of assistants avai lable for use in the screening 

process and the prosecutor's perception of his role. External constraints 

include police reporting mechanisms, the state and federal constitution, and 

the pol itical and social values of the community the prosecutor serves. The 

actual or emergent pol icy reflects the response of the prosecutor to his 

situation and indicates some outcomes in the criminal justice system as being 

preferred over others. To institute pre-trial screening as a program requires 

that a pol icy be established. Once establ ished, the pol icy preferences 

largely determine how the program wi II actually operate in terms of the final 

disposition of the cases in the criminal justice system and the dominant 

routings to those final dispositions. 

The second factor, that the major purpose of screening is to insure a 

uniform system of charging, is also tied to the notion of pol icy. Miller, 

in discussing the charging decision states that the goal of intake and review 

is lito insure uniformity in charging both in its evidence-sufficiency and 

po 1 icy aspec ts. II 3 

Uniformity in charging, and the accountability of the staff of the 

prosecutor's office, are largely based on the successful translation of 

pol icy guidelines into appropriate decisions for each case reviewed. In that 

3 
Frank W. Miller, Prosecution: The Decision to Charge a Suspect With 

a Crime (Boston: Little, Brown and Company, 1969), p. 16. 

- 3 -
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sense u 'f ' , nl ormlty of charging and staff b' 
accounta I lity are dependent upon 

the prosecutor's policy guidelines, 

The charging decision's effects upon the 
remainder of the criminal 

justice system, the third f 
actor, are clearly crucial, I'f an 

examination of 
pre-trial screening is to be complete, 

Because the chargl'ng d ' eCls,ion is a 
gate-keeper activity, fil ing or f 'I 

al ing to file a charge in a particular case 
or type of cases is a signal to 

other elements of the " 
cl'lmlnal justice system 

of the prosecutor's basl'c orientations, For example, a prosecutor may decide 
not to pursue a case even I 

though the complaint made by h ' 
t e pol Ice appears to 

be amply supported by evidence 
and the police charge 

appropriately made, per-haps due to the 1 
vo ume of work in the prosecutor's 

office or a backlog of in the courts, S ff cases 
U' icient accumUlation of 

to law enforcement agencies that 
simi lar instances constitute a signal 

, from the prosecutorls 
inappropriately burdening the " POint of view, they are 

criminal justice system, 
Participants in the criminal 

criterion of trial suff' , IClency 

justice system have come to 
understand the 

as meaning that the prosecutor 
to his Own satisfaction that the has determined 

case being charged has a high 
reSUlting in a conviction. 

When trial 
probabi 1 ity of 

sufficiency is used as a 
standard 

is signaling his expectation of a 
in pre-trial screening, the prosecutor 

conviction to other b mem ers of the . 
Justice system. 

Cases charged under this standard may be assumed by 
members of 1 

aw enforcement agencies 
well charged and amply' to have been 

Investigated; the 
deCision to charge 

the appropriateness of h thus affirms 
t e actions taken by them. 

intent not to carry cases of ma . 1 
rglna win probability 

the prosecutor's 
• $ • <"'-

to trial. At the 
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same time, carrying a case forward under trial sufficiency criteria is an assertion 

of the prosecutor's expectations regarding such matters as adequate trial court 

capacity and appropriate cooperation from the bench. 

Summary 

It is not enough to note that the principle purposes of pre-trial 

screening are to remove from the caseload those cases which would not meet the 

test of probable cause, or that pre-trial screening has as its goal the 

el imination of arbitrary decision-making. Those issues which must be ex-

plored Include the concepts underlying pre-trial screening, its use as a 

decision-making tool, and the procedures, operations, and administrative ele-

ments which govern pre-trial screening. Nor do these issues constitute the 

I imits of discussion. We have added the following factors as a means by which 

to expand and elaborate upon the issues mentioned above: the relationship 

between policy and the establishment of a pre-trial screening program; uni-

formity of the charging decision; and the impact of the charging decision on 

other elements in the criminal justice system. This schema for analysis of 

the issues concerning pre-trial screening has been chosen because, as we 

have noted, intake and review represents an important decision stage in the 

prosecution of a case. As we wi 11 attempt to show in the following section, 

it is also a stage about which little is known. 

- 5 -
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PRE-TRIAL SCREENING AS A PROCESS 

The literature on pre-trial screening seems to be dominated by one 

theme, procedures for reaching charging decisions and the effectiv.eness 

of pre-trial screening for reducing court loads. In part, this emphasis 

seems to have arisen from a failure to consider the place of pre-trial 

screening in the broader context of the criminal justice system and to 

explore its relationship with and effects on other elements of that system. 

When emphasis is placed on pre-trial screening as a procedure for reaching 

a charging decision, the discussion is turned away from consideration of 

the impact of elements in the criminal justice system, other than the 

prosecutor's office, on the decision process and from the broader effects 

of pre-trial screening. In essen h d' . 
ce, suc ISCUsslons b~come procedural 

manuals, emphasizing steps and considerations necessary to assure wel 1-

grounded decisions. 
It is our bel ief that the operation of pre-trial 

screening programs may be better understood by . 
examination of pre-

trial screening as a process, by attempt'lng to d 'b h 
escrl e t e stages in 

that process and by noting the diversity of outcomes permitted by pre-

trial screening and the various effects of pre-tr'lal 
screening on elements 

of the criminal justice other than th 1 
e re ationship between the prosecutor's 

office and the judicial system. 

- 6 -
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We intend to discuss pre-trial screening as a process which extends over 

time, and operates in conjunction with other elements in the criminal 

justice system as law enforcement agencies, .judges, and correctional officials, 

among others. In that context it becomes important to examine the decision 

to charge or not charge, divert or differ in terms of the effects that 

decision has on other elements of the system and, conversely, to consider 

influences other elements of the system are likely to have on the charging 

decision. The definitions of screening which appear in the 1 iterature are 

deficient in not considering the elements making up the screening function such 

as the type of information presented to the pros8cutor, the actors involved in 

the reviewing proce ure, d the stages of re view, and the variety of outcomes 

d that is, many of the internal variables whlch affect which might be expecte , 

the way a system would operate; and all the external variables which impact 

upon the decision-making process. 

The more 1 imited view of pre-trial screening which is evident in the 

1 iterature is not necessarily a function of the authors' fai lures to compre-

hend charging, but a al ure to f . 1 comprehend that intake and review is part of 

wh 'lch functions over time and in relation to other processes a process 

operating slmu aneous y. '" . . 1 t 1 Exam. p 1 es of tile 1 ack of unde rs tand i ng and the i n-

abil ity to see pre-trial screening as a process are aoparent in several major 

sources in the literature, 

The intake and review procedure, fundamental aspects or pre-trial 

'd d t upon d'iscretionary powers available to screening process, IS epen en 

prosecutors. The importance of these discretionary powers is evident in the 

discussions of pre-trial screening in the 1 iterature . 

- 7 -
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Kenneth, Culp Davis sees discretion, or the means used in the decision to 

charge, as an opportunity to determine what charge would be desirable under 

the circumstances after the facts and the law are reviewed. 4 

Brian A. Grosman, quoting Roscoe Pound states, 

that discretion is an "authority conferred by law to 
act in certain conditions or situation in accordance 
with an official's •.. considered judgement and 
consc i ence. ". 5 

Neither definition or subsequent discussion considers the impact of the use 

of discretion on anything other than the official making the decision or the 

fact that decisions require inputs from other components in the criminal 

justice system. In addition, both definitions are inadequate since neither 

places 1 imits on the locus of these discretionary powers or yields an unam

biguous basis for evaluations of their use. Theyalso fail to account for 

the various ways in which discretion may be used and most of the internal and 

all of the external variables which affect the deCision-making process. 

Lewis R. Katz expands the definition somewhat to include consideration 

of the level of charge t b d 11 o e ma e, as ~e as the decision whether to charge 

or not which he says occurs by evaluation of the evidence in terms of the law. 

4 
. Kennet~ Cul~ Davis, Discretionarl: Justice~ A Prel iminarl: Inquirv 

(Chicago: UniverSity of Illinois Press, 1973), P.-;;-2";::'5-.--~::...:....J~..:..:..::iL.:.:...:.~'-

5 
, R~s~oe Pound,."Discreti,on, Dispensation and Mitigation: The Problem of 
the IndiVidual ~peclal Case, 35 New York University Law Review 925 (1960) 
p. 926, quoted I n Grosman, p. 31. ' 
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He also notes that, because the facts are often not exact, the prosecutor 
6 

must use his "judgement" as to Il'Jhat charge would be most correct. This 

definition, though drawing our attention to problems inherent in law enfot'ce-

ment reporting, also fails to provide any suggestions on how to carry out the 

process. 

Frank W. Miller appears to give the concept of charginy the most 

serious consideration. Substantially agreeing with the above definitions, 

Miller directs his attention to the options in the actual operation of the 

pre-trial reviel'J procedure. He states, 

Three principal methods might be uti lized •.•• The most obvious 
one would be as complete as possible an examination and 
evaluation of evidence avai lable at the time the charging 
decision must be made. A second would be the establ ishment 
of intra-office review procedures, and a third the develop-
ment of special ists within the of~ice or rei iance on 
special ists in other departments. 

The Miller definition is important because it reflects several key and 

fundamental elements in the decision-making process. The fi rst is a concern 

with the set of information available to the prosecutor or his assistant. For 

a proper decision to be made, the information presented to the prosecutor 

must be complete and accurate; thus the qual ity of the information entering 

the prosecutor's office wi 11 clearly imnact upon the charging decision. 

Because prosecutors will often have more than one law enforcement agency 

reporting to them the method of reporting and quality of reports are 1 ikely 

to vary. Thus it becomes relevant to consider how variations in the qual ity 

6 
Lewis R. Katz, Justice is the Crime: Pretrial Delay in Felony Cases 

(Cleveland: The Press of Case Western Reserve University, 1972), p. 73. 

7Miller, p. 16. 
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of information by various sources are 'h d b 
welg te y prosecutors. One might 

ask whether all of the information is 
consiJered or Whether some information 

is immediately discounted and , if the latter- is the case, \.thq the bases are 
on which some data Sources are given greater 

credence than others. Looking 
to future activities of 1 

e pre-trial screening proJ'ect it th b ., en ecomes 
important t 'd 

o consl er whether individual prosecutors 
systematically discount 

some sources and whether there is imJ)licit 
agreement among prosecutors or 

classes of prosecutors about which 
sources are less reliable or credible. 

Another ~rea 1 d' 
neg ecte In most explications of the Pt' 1 

re- ria screening 
process is that of the degree to which policy 

regarding various aspects of the 
process have been formulated and publicized 

with appropriate operational 
guidel ines and the extent to which 

evaluative standards have b 
een developed to a 11 ow p rosecu tors or o'the rs to 

conduct administrative. r ' 
eVlews in order to 

objectives are being attained 
determine Whether policy 

location and reasons for 
shortfalls. 

and, if not, the 

President Ford in a statement to 
' Congress, noted: 

• ',' prosecutors all too of 
mon!tor the status of the nu ten lack efficient systems to 
If Improved management t h ~erous cases they handle 
abl~ to prosecutors, thee~inlq~es could b~ made avai i
punishment vJould be sUbstan~~lllhloo~ of sWlft

8
and Sure 

la y Increased. 
The same d f 

nee or monitoring chargl'ng d 
ecisions and 

obVious, if th 1 case dispOSitions is 
e goa of pre-trial screenl'ng 

is also t 
and hence acc t b'l 0 assure uniformity of oun a I i ty f , 

or, charging decisions. 

the 

8 
Remarks of PreSident Gerald 

U.S. Congress, June 19, 1975. R. Foru on Crime in 
the United States before 
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Finally, the presence of either special ists in a particular area of 

prosecution, or generally experienced assistant prosecutors in the intake 

and review section is likely to insure greate~ knowledge from which to judge 

the merits of a case. The fami! iarity of these assistants with the office 

is also likely to result in familiarity with the prosecutor's policy and in 

turn aid the prosecutor in his attempts to carry that pol icy forward, 

Nonetheless, the inclusion of the above elements sti 11 does not provide 

a complete definition. Included should be those elements in screening which 

reflect the policy of the office and contribute to the decision-making 

pr:)cess. What must be included in any definition of screening are notions 

of pol icy, no program ~ay function without it; operations, or the means by 

which a program is carried out; and controls, or the technique by which 

the prosecutor is able to insure that his pol icy is being enforced. In 

addition, in describing a system it is necessary to include those aspects of 

the intake and review process which impact upon the rest of the criminal 

justice system. For example, improvements in the charging process could 

result in more cases being placed before the courts (and with a higher pro-

portion of successful prosecutions). This, in turn, could have second order 

consequences for po 1 ice report i ng sys te'ms as in it i a 1 charges cOll1e to more 

accurately reflect those made by the prosecutor. As a result, the present 

obvious discrepancy between initial charges and final outcomes might be 

reduced. Other examples of the effects of changes in pre-trial screening 

procedures on the criminal justice system would include the potential effects 

of more effective charging upon court caseloads and upon the pol ice reporting 

systems (as improved reporting to insure more cases are put before the courts) . 

- 11 -
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The ABA Standards 9 materially 
extend the basi c concep tu l' , 

M" II a 'za t , on f 
I er. Like Miller the ABA ' 0 

I recognizes that 
pre-trial screening is 

a process which results' 
In placing cases with suef' , , 'c, en t ev I' d t ence 0 support a 

before the COurts. B conviction 
ut the ABA Standards 

, Un like Mill ergo f h 
directing attention ' urt er by 

to the decision itself 
as a critical point in the 

and then by e I ab . process 
orating factors other than 

of I' the weight of the evidence 
app 'cable law that have in terms 

in pre-trial screen,'ng 
a bearing on the conclusions 

reached by prosecutors 

Other considerations prior to 
decisions. 

decision include: the actual 

9 

( 1 ) the prosecutor's 

(4) 

(5 ) 

(6) 

(7) 

(8) 

guilty; reasonable doubt th h 
at t e accused is in fact 

the extent of th h 
e arm caused by the off 

ense; 
the d i sproport' t Ion of the h 
o the particular offense aut orized punIshment 

or the offender' in relation , 
Possible' 

Improper motives f 
Or a complainant' , prolonged non

acquiescence' enforcement of a , statute, wi th commun i ty 

reluctance of the vict' 
.Im to testify; 

cooperation of 
of others' , the aCCused In 

the apprehension 
Or con vic t i on 

~va! 1 ab i J i ty and 
J Uri s d i c t ion. J 0 1 ike I i hood J F 

prosecut ion b 
y another 

American Bar A ' 
Standards ReJatln tSSOclation Project 
Tapproveddraft) N 0 the Prosecution F on Standard.; for C ' , 

ew York: American B unAction and the De;lml nal Justice, 
ar ssoci"'t' ense Function -, lon, 1971 • ---~::.:. 10 

Ibid., Pp. 7-8. 

- 12 -

I 
I-
1'-

" 

I 
I 
I 

• • 
• • • 
• 
• • 

The ABA discussion explores various stages in making the decision to 

charge. But, essentially) it is a further elabor-ation of Miller's belief 

that for proper charging what is needed is a careful and rational review of 

the information available to the prosecutor. Thus, whi Ie the ABA has provided 

the prosecutor with a frame of reference in which to operate, it and the others 

still do not provide an adequate model from which one might plan a pre-trial 

screening unit, institute that unit, and evaluate it. Furthermore, none of 

these descriptions provide an understanding of the impact screening might 

have on the broader crimir)al justice system. Thus, we conclude that any 

adequate analytical model of the pre-trial screening process must include 

the fo 11 ow i ng : 

(1) theoretical notions of discretion and charging as evidenced in 

the Pound and Davis definitions; 

(2) recognition of types of decisions that will have to be made, by 

whom they wi 11 be made, how they wi 11 be made, and based upon what 

information; 

(3) awareness of the various roles the prosecutor may adopt, (as, 

for example, an arm of the law enforcement agencies they serve, an 

interpreter of the law or determiner of the way in which the law should 

be applied in a given situation, and as policymaker or by attemp~ing to 

determine what methods for dealing with crime wi 11 be socially most pro-

fitable for the community); 

(4) internal constraints or those aspects of his office over which 

the prosecutor has control (as resource allocation) and office policies); and 
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(5) external constraints of his environment, or those aspects of the 

criminal justice system which 1 imit or determine the capacity in which the 

prosecutor wi 11 function. 

These factors, when properly articulated seem to provide the basic 

elements of a more comprehensive analytic model which may also be seen as a 

"working" definition, while at the same time, retaining the theoretic.]l 

insights of previous analysts of pre-trial screening. 

Summar't 

In examining some of the literature on pre-trial screening we found the 

11 
discussions to focus on the dynamics of the screening process, the variations 

in appl ication of the concept,12 and the effects of pre-trial screening on 

other components of the criminal justice system or to analyze ways in which 

pre-trial screening options are channeled or constrained by other components 
13 

in the criminal justice system. Yet despite the covering of broad topic 

areas, none of the works surveyed presented a comprehensive description of 

the pre-trial screening process. The reasons for this are that the literature 

has confined itself to a discussion of pre-trial screening in ideal terms, 

wi thout consideration for the reasons that certain events, as variation in 

pre-trial screening programs, take place, and without regard for the multi-

plicity of events both internal and external to the office of the prosecutor 

which wi 11 impact upon any decision-making process. 

11 
See ibid., Miller and Grosman. 

12 
See Grosman and Davis. 

13 
See Katz. 
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Most of the descriptions of pre-trial screening have attempted to 

general ize the screening process and to discuss discretionary elements 

involved, but none of the sources indicated a clear understan?lng of the 

dynamics of the process, nor offered a concise description of the process as 

it a~tually operates. The observation that intake and review culminates 

in a decision to charge or not charge a suspect with commission of a crime, 

and the parallel observation that this decision involves discretionary 

behavior on the part of the prosecutor or his assistants demands further 

exploration of the areas open to the exercise of prosecutorial discretion, 

the range of choices avai Table to the prosecutor in making his charging 

decision, and the way in which prosecutorial discretion is differentially 

exercised given cl ient type and community atmosphere. In addition, because of 

the orientation of the authors toward emphasis of the outcomes of the pre-trial 

screening procedure, several complex issues inherent in intake and review 

were avoided. For example, only minimal consideration is given to internal 

and external constraints which confront the prosecutor, whi Ie examination of 

the impact of screening on other components of the criminal justice system 

is nearly totally lacking. However, because of the diversity of perspectives 

used in the descriptions of pre-trial screening, the writings of the authors 

surveyed do make a major contribution toward understanding the system and do 

provide a valuable point of departure for the elaboration of a more compre

hensive anlytical model. The remainder of this paper is devoted to efforts 

toward elaboration of a preliminary analytical model of the pre-trial 

screening process. The criticisms leveled against the authors reviewed 

auove are not meant to detract from the value of their work but rather to 

indicate our perception of the need for more explicit elaboration of the 
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analytic model implicit in their works. We fully expect that similar 

criticism wi II be valuable for the improvement of the model we are proposing 

in this paper. 
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AN ANALYTICAL MODEL OF PRE-TRIAL SCREENING 

Three elements appear to affect the outcome of pre-trial screening. The 

first is the decision to charge, second is the procedure by which decisions 

are reached, and third is administration. The decision to charge or not 

charge a defendant wi th commission of a crime is the end result of pre-trial 

screening. The procedures or method by which declsloni'are made is reflected 

in the various intake and review procedures in effect in the prosecutor's 

office. For example, the involvement of individuals responsible for pre-

trial diversion In screening will affect the ways in which decisions are 

made. Administration or management of an office will determine the ways 

In which accountability Is Insured for decisions made, as well as having 

other conse~uences. For example, the procedures chosen for carrying out 

policy, and the type of staff present wi 11 be reflected in how an office 

functions . 

Whi Ie analytically distinct, these three elements are empirically 

I inked; decisions wi 11 reflect office procedures, administration will 

reflect staffing, and so forth. Initially, however, we must assume their 

separabi lity if we are to understand the workings of the pre-trial screening 

process. Whi Ie the posited empirical 1 inkage between these areas contri-

butes to the complexity and variation in the actual operation of pre-trial 

screening processes, considering each of these sub-processes separately in 

the analysis promises some advantages in specifying the relationship of the 

parts of the larger process to each other. In the following pages each 

element in the pre-trial screening process wi 11 be examined in light of 

the issues discussed above. The discussion wi 11 then turn to consideration 

- 17 -



of the set of Information used to evaluate a case, the decisions or choices 

available to the prosecutor at the time of charging, and the means by which 

the policy of the prosecutor is carried out. 
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The Decision to Charge 

The decision to charge or not charge a suspect with commission of a crime, 

and the level of charge made, represent the weighing of information available 

to the prosecutor against his policy. The prosecutor must make his decision 

based on the bel jef that: 

(1) the individual is guilty; 

(2) the prosecution of the case wi 11 result in a conviction; 

(3) the effort made to prepare the case wi 11 result in a conviction 

equal to the effort expended; 

(4) the influence of public opinion will be in the prosecutor's 

favor; 

(5) 

(6) 

the resulting sentence wi 11 match the crime; and 
14 

the jurors are not loath to convict. 

Though the choices available to the prosecutor 

( 1 ) to cha rge ; 

(2) not to charge; 

(3) defer prosecut i on 

(4) dive r t; 0 r 

(5) return the case to the sourC8 of information for further 

investigation 15 

appear simple and direct, the decision to charge is neither a simple one, 

nor one which stands autonomous from the rest of the criminal justice system. 

14 American Bar Association Project on Standards for Criminal Justice, p. 24 

15. f National Center or Prosecution Management, The Prosecutor1s Screening 
Function (Chicago: National District Attorneys Association, 1973), p.3. 
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The selection of any of the choices avai lable requi res the prosecutor to be 

aware of the impact of such decisions on the system as a whole. The 

difficulty inherent in the decision to charge is seen in the following 

statement by Miller: 

Four problem situations are identifiable. In the first of 
them, either the evidence is insufficient to convince the 
prosecutor that the suspect is gui lty, or to convince him 
that a jury would think so. In all of the other situations, 
the prosecutor is convin~ed that the suspect is gui lty. In 
the second situation, the prosecutor realizes that he can-
not surmount the preliminary examination, or that the case 
wi 11 fai I at trial, because the evidence on which he bases 
his conclusion of guilt is not available to him at the pre- . 
liminary examination or at the trial. In this situation ••• 
he wi 11 ordinari ly decl ine to prosecute! ... [thus] the stan
dard for determining evidence sufficiency is the probabi lity 
of conviction in addition to the probabil ity of gui It •••• 

The third problem situation also posits evidence avai 1-
able to convince the prosecutor of the suspect's guilt. It 
differs from the second, however, in that the prosecutor has 
no reason to doubt that the jury wi 11 also believe [in the 
suspect's gui It.] But, in some situations juries, or even 
judges, will not convict ••. for reasons of policy wholly 
unrelated to guilt •.•. Ordinarily prosecutors will not 
charge under these circumstances either. 

The final problem situation involves the traditional 
discretion of the prosecutor. Even though he is convinced 
of the gu i 1 t of the suspect ••. a prosecutor wi 11 dec Ii ne 
charge when he bel ieves that prosecution is not in the 
community's interest ..•• In the latter two [problem situations], 
the decision not to charge is based on factors unrelated to 
the abi lity of the prosecutor to convince the judge or jU(Y 
of the fact that the suspect did the acts complained of •. 16 

The charging choices and how they are used are a function of prosecutorial 

pol icy, and wi 11, in part, determine the effectiveness of the criminal justice 

system. For this reason great attention must be directed toward this aspect 

of prosecution. 

16 
Miller, pp. 27-28. 
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crucial issues are not faced. For example, the impact of the court\structure 

on the charging decision may result in fuzzy distinctions between felonies and 

misdemeanors. If a single court processes all criminal cases prosecutors have 

a tendency not to separate felonies and misdemeanors in their intake and 

review, wi th resultant confusion a~ to what charge is most appropriate given 

the nature of the crime. If the court structure is bifurcated, with separate 

courts for misdemeanors and felonies, commonly misdemeanors wi 1 I not be screened 

in the efficient manner in which felonies are reflecting a lack of commitment 

to dealing effectively wi th lesser crimes. Yet the court structure and other 

elements of equal importance are not seen to impact upon the decision to charge. 

The importance of accurate charging for example, is not only supported 

by the desire to provide defendants with equal protection under the law, but 

also because of the importance of insuring that a stated pol icy is carried 

out, such that it becomes an effective tool to crime deterrence. Very little 

information has been provided on how one determines whether or not proper 

decisions are being made by assistants based upon the policy of the office. 

If we are to test for the accuracy and efficiency of the screening process, 

examination of the correlation between the charging decision and the final 

disposition of the case in terms of the policy is necessary. 

If evaluation of the pre-trial screening process is to be sensitive to 

the options open to prosecutors in their charging decisions as a means of 

17 
See American Bar Association Project on Standards for Criminal 

Justice and Miller. 
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evaluative methodology used , 1 pursu'lng prosecutorial policy, the effective Y' 

data for each outcome or disposition, must provide accurate Evaluation of 

the extent to which a given prosecutor's 

ating effectively requires establishment 

, program is oper-pre-trial screening 

Is whether implicit or of his goa , 

exp 1 i cit, later, prosecutorial policy in As we shall attempt to demonstrate 

in the campaign for office ref lection of issues and promises made pa rt is a 1 

as Well as in the electora f 'the commun i ty and is further shaped by orces In 

process, time of screening as an indicator The use of rejection rates at the 

of effectiveness of operation is tantamount to arguing that an effectively 

one end solution, conviction, with a high managed prosecutor1s office attains 

which is further elaborated below and degree of frequency. Our position, 

, that since a variety of outcomes are in other products of this study, IS 

cases brought before prosecutors, desirable and "legitimate!! dispositions of the 

the policy for disposition d 'In detail as an essential of cases must be describe 

to assembling data in sufficient first step detail as to determine the extent 

match those sought by the prosecutor and his staff. to which actual outcomes 
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way in which information is reviewed, in particular, will affect the ability 

of the criminal justice system as a whole to deal Y/ith certain types of 

criminal behavior. If Miller is correct in saying: lilt remains true, however, 

that in the usual case, maximum efforts to scrutinize each piece of evidence 
18 

carefully are not made." then the decision-making and operations processes 

are not being used effectively. For screening to be effective the American 

Bar Association suggests that a clear and precise review of a case is 
l~ 

required. 

In order to properly determine whether a suspect should be charged, and 

at what level, the prosecutor must have adequate information available to him. 

Grosman 1 imits his discussion to information provided by the police: the facts 
20 

of the case, and the arrest record or "rap sheet." 
Miller includes inter-

views with witnesses, the victim and defendant; and reports from other 

criminal justice system components. He notes: the information generally 

available to the prosecutor when making his decision are the pol ice officer, 

the police report or summary of the alleged crime and occasionally witnesses, 
21 

the suspect and the victim. The presence of Witnesses, the suspect and the 

victim at the time a case is reviewed is largely dependent on the prosecutor's 

18 
Mi ller, p. 16. 

19American Bar Association Project on Standards for Criminal Justice, p. 27. 

20 
Grosman, pp. 20-21. 

21 
Hi ller, p. 19. 
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22 
policy or on the decision of the reporting police officer. In son~ cases, 

but by no means routinely, reports of medical examiners, results of polygraph 

tests, physical evidence either of the crime or the condition of the victim 
23 

are examined by the prosecutor. Occasionally, defense attorl1eys are 

permi tted to present arguments about the suffi ci ency of evi dence and even to 
24 

call the prosecutor1s attention to additional evidence. 

Examination in the field indicates that review of information in a clear 

and precise manner is not taking place and resultant charging is often in

accurate. The fault, however, should not be seen to lie entirely with either 

the prosecutors or pre-trial screening programs. Many jurisdictions require 

that the prosecutor or his assistant charge the defendant within one to 

three days after arrest. This time constraint denies the prosecutor access 

to much information necessary to make a proper charging decision, since much 

information may be discovered by the investigators after the charge has been 

leveled. Some offices have difficulty obtaining information from the police, 

and even when that information is oLtained its accuracy may be questioned. 

Those offices which have demonstrated the ability to review cases carefully, 

and charge accurately generally have the luxury of easi Iy obtaining good 

information, and the needed time (ten or more days) in which to make decisions. 

Nonetheless, within the constraints they experience, those offices faced with 

poor review and charging could improve their situation by increasing staff 

22 
Grosman, p.25 and Miller, p. 17. 

23 
Mi ller I p. 19. 

24 
Ibld" p. 16. 
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size or by more effectively allocating re50urces to the intake and review 

section, primari ly by assigning the most experienced assistants to screening. 

In evaluating pre-trial screening programs it is important .. to note the 

types of information avai lable to the prosecutor, the time constraints placed 

upon proper review, and the policy of the prosecutor as to what type of 

information should be reviewed. For example, the information the prosecutor 

or his assistant may have available to them are: 

(I) Documentary materials: 

(a) the complaint, 

(b) evidence summary, 

(c) arrest record or "rap!) sheet, and 

(d) reports from other criminal justice system personnel (medical 

examiner reports and correction depart~ent reoorts); 

(2) I nterv i ews wi th: 

(a) the victim(s), 

(b) witness(es), 

(c) defendant(s) I 

(d) arresting police officer(s), and 

(e) other I nves t i gator (s) ; and 

(3) Comment and Argument from: 

(a) defense attorney (s) I and 

(b) persons outside the criminal justice system (citizens, public 

officials, the press, pressure groups, and civic leaders.) 

- 25 -
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The time constraint upon the prosecutor1s review function may be as 1 ittle 

25 
as one day or as long as twenty-one days, and may vary according to the 

type of case the prosecutor is reviewing. The prosecutor's pol icy might 

reflect the impact of various information types upon the decision-making 

within his office by determining that certain information is not necessary 

for, and shall not be used in, charging. Nonetheless, if we can rule out 

the factor of time, and the prosecutor1s pol icy as the basic reasons for 

ron-review of certain types of information then we may assume that the 

presence or absence-of materials to some extent impl ies the cooperation 

of persons outside the prosecutor's office. Thus power, influence, and 

reluted behavioral categories become relevant points to consider in an 

analysis of the operations of the decision-making process, insofar as 

they result in some types of information being brought forward and 

others not being present. 

The extent to which groups outside the prosecutor1s office cooperate 

in providing required information wi 11 partially det~rmine prosecutorial 

pol icy. To understand why a pre-trial screening program is operating 

in d way pecul iar to itself, the impact of external variables must be 

considered. An examination of disc(_~;on ~s used by other elements of 

the criminal justice syst~m wi 11 al low us to demonstrate further the 

impact of external variables upon pre-trial screening. 

25 
Determined by on-site visits. 
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Exploration of the activities of elements f h . o t e criminal justice 

system outside the prosecutor's office show th t h h a t ey too ave discretionary 

powers and that these powers are as potent for I tle operation of pre-

trial screening as the powers avai lable to the prosecutor. Police 

Iml e capacity of the discretion, for ,example, can severely l' 't th 
26 

prosecutor to deal with certain types of crimes. Lewis Katz underscores 

this point when he states: "policy decis'lons such as deployment of forces 

and responses to ci tiz 11 '11 • en ca s WI ,In large part, set the tone for 

the selection of crimes to be prosecuted.1I
27 

In addition, the decision-

making capacity, the training, and the personal attitudes of an individual 

officer wi1 1 affect the arresting and charging decisions made at the 

28 
arrest stage. The desi re to see the suspect convicted wi 11 . fl In uence 

the pol iceman's decision to d h arrest, an t e report which is sent to the 

prosecutor1s office. For example, 

The officer may choose not to arrest because he knows 
the ~ourts are clogged and is aware of how many times 
he WI ~ 1 have to appear in court before a particular 
case IS rp.solved. Although a decision to limit the 
case flow is not one for the beat officer but is more 
p~operly one for the pol ice leadership, in conjunction 
with the prosecutor and the courts, the officer may 
nevertheless set himself up as the decision-maker. 29 

Katz, p. 93. 

27 Ibid., p. 93. 

28 Ibid ., p. 95. 

29 Ibid., pp. 98-99. 
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is the role of the detective in Of equal, if not greater importance, 

the charging process. Once the policeman has fi led his report, the 

detective in charge of the case "has almost total discretion as to 

whether to proceed .. ,,30 Once the detective has determined the 

suspect 'IS either booked or dismissed. sufficiency of evidence the 

In theory, when this decision is made all police involvement ends. 

W'lth the f'lnal outcome of the case will continue Nonetheless, concern 

even though the ultimate decision to charge or not charge is the 
31 

prerogative of the prosecutor. 

Judicial discretion in deal ing with cases may I imit the prosecutor's 

abi 1 ity to gain his desired ends. The desire to see criminals prosecuted, 

and convicted is assumed to take priority among prosecutors. However, 

the pol icy of the presiding judges may a!~fect the prosecutor's abi I ity 

to control the ultimate disposition of cases. For example, it may be 

known that the pol icy of the judges is to be,very harsh on those convicted 

of burglary, no matter what the circumstances or motivating causes of the bur

glary might be. As a result, the prosecutor may decide that cases involving 

30 
Ka t z, p. I 03 . 

31 
See Ibid., American Bar Association Project on Standa. ds for Criminal 

Justice, and Miller. 
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burglaries must be very carefully reviewed because the circumstances and 

motivating causes of the crime may vary considerably from offense to offense. 

If the offense was committed to make economic gain, the prosecutor might 

determine that the defendant should be treated as harshly as the judges 

desire, but if the offense was committed to sustain a drug habit the 

prosecutor might decide that some other method, such as diversion to a drug 

program, is desirable so as to insure that the cause is treated rather than 

the symptom. More directly, the presence of a judiciary soft on criminal 

behavior, and in conflict with a prosecutor believing in harsh treatment of 

criminals, may force the prosecutor to establish a policy of trial sufficiency 

requiring that the charge against the suspect equal the level at which the 

case could be won in court. If conviction werp. obtained, it would force the 

judg~ to at least deal with the criminal in terms of the conviction obtained. 

Conversely, if the judiciary were harsh on criminals, yet the prosecutor 

be I i eves that a mocerate approach is better, the prosecutor wou I d be forced to 

move more in the direction of pre-trial diversion programs which he would 

control, so as to insure dispositions of cases as desired. 

The use of discretion by parole boards in determining whether or not to 

release a prisoner has been seen to be overly arbitrary, due to lack of 

guidelines which determine what aspects of the criminal's behavior should be 

32 
judged in order to make a proper decision. For example, the abi lity of a 

32 1 D " M k' Peter B. Hoffman and Don M. Gottfredson, Paro e eClslon a Ing 
(IiParoling Policy Guidelines: A Matter of Equity, Supplemental Report Nine," 
Davis, California: National Council on Crime and Del inquency Research 
Center, June, 1973.) 
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parole board to release those prisoners whom they bel ieve to have exhibited 

behavior indicative of rehabi litation is absolute. Nonetheless, the prose-

cutor may find that the rate of recidivism is very high, and conclude that 

incarceration is not working. Based on his belief that incarceration is 

not working to rehabi litate the criminal, and that parole boards are not 

responding to this fact, the prosecutor may determine that alternative means 

by which to deal with criminals are necessary. A need may therefore be shown 

to exist for further development of pre and post-trial diversion programs so 

as to lessen the rate of recidivism, and, in turn, benefit the society. 

Time constraints, information types, and the use of discretion outside 

the office of the prosecutor are examples of the external variables which 

must be considered in any evaluation of pre-trial screening programs. Their 

importance, We believe, cannot be overstated, and yet we have found little 

consideration of them in the 1 iterature. The problem inherent in not con-

sidering these elements is the inability to perceive that the actual operation 

of pre-trial screening incorporates not only the desires of the prosecutor, 

but his reaction to what is taking place in the rest of the criminal justice 

system through adaption of his screening procedures to particular situations. 1 

The extent to which review is possible, the type of review which is institu-

tional ized, and the value of that review are, in part, a function of the ex-

ternal variables which affect decision-making. 

Additional variables within the prosecutor's office must also be 

considered. For example, the extent to which screening is used in an 

office may reflect the prosecutor's perception of his role. A prosecutor 

"is influenced by the geographic and demographic makeup of his or her 
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jurisdiction. The size, population and type of jurisdiction affects 

the type and number of crimes. 133 Prosecutors 1 roles may 

vary as a result of their own interpretation of their duties. We have 

determined that three role models exist. The prosecutor may perceive his 

role as being (1) the upholder of laws; (2) the interpreter of laws; and 

(3) as pol icy-maker. In addition, individual prosecutors may function in one 

or more roles either at the same or differing times. The cristinctions be-

tween these roles, nonetheless, is important because of the varying impact 

each role model has on the criminal justice system. For example, as upholder 

of laws the prosecutor serves as an arm of law enforcement agencies or the 

courts, abdicating all discretionary power. As interpreter of laws the 

prosecutor allows himself the use of discretion, but only within the context 

of whether to 1 imit or expand prosecution of particular types of sases. As 

policy-maker the prosecutor begins to develop rules and policy pertaining 

not only to specific crime types, but examines alternative means by which 

to deal with certain crime types as diversion, deferred prosecution and the 

like. The emphasis moves from carrying out only those functions derived 

through the law and the criminal justice system to concern with the social 

system and the impact of criminal be:1Clvior on it. 

The dominant perspective of the literature on prosecutorial behavior is 

h h h 1 d . h' 1 34 an ethical orientation as to ow t e prosecutor s au perceive IS ro e. 

33Joan E. Jacoby, "Case Evaluation: Quantifying Prosecutorial Policy," 
Judicature, 58:10, May, 1975, p. 487. 

34 
American Bar Association Project on Standards for Criminal Justice 

and Mi Iler. 
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, , h ld - secute if after full The prosecutor ordinarily s ou pro 'tt d he 
investigation he finds that a crime has bee~dcommlwh~ch 
can identify the perpetrator, and3~e has eVI ence 
will support a verdict of guilty. 

In making the decision to prosecute, the prosecutor should 
, weight to the personal or political advantages or 

give no . ' d th prosecutor 
disadvantages which might be Involve, ' "e t 
should not be deterred from prosecution by th~ fact tha 
his jurisdiction's juries have tended to acquit for a . 
given type of crime, , , , The prosecutor should not c~~lng 
or seek charges greater in number of degree than he 
reasonab ly support. r'" .36 

An exception to the above position is made by George Fraser Cole. 

Only those cases in which there is a high probabil ity o~ 
, tion will be brought into the courtroom. Prose~u 

convlc " t' erl-
tors suggested that they had the admlnlstra I~e exp 
ence and expertise to make judgements concerning t~e 
d i spos it i on of cases. , . , They expressed the att I tude that 
the rules of the system should give them freedom to 
make decisions for the good of the defendant as weI I as 
for society)7 

The contrast in these views is important for the purposes of this paper be-

cause we believe that it is not enough to know what the prosecutor should do; 

h ' d' Though it may be the function of the we wish to know what e IS olng. 

to br 'lng those cases before the courts which are important, even prosecutor 

if not winnable, the presence of an overworked and understaffed criminal 

, k 'It apparent that ways must be found to make the system justice system ma es 

more effective. Pre-trial screening is one of many ways because it permits 

the prosecutor the advantage of substantial review of cases prior to thei r 

35American Bar Association Project on Standards for Criminal Justice, p. 93, 

Ibid., p. 34. 

37 George Fraser Cole, The Pol itics of Prosecution: The Decision to 
Charge (Ann Arbor, Michigan: Xerox University Microfilms, 1968) p.158, 
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being charged, and allows the prosecutor the freedom to discard those cases 

which he bel ieves do not serve societal interests. 

There is an inherent conflict between the prescribed or ethical view of 

screening, and the actual process. One method by which we might be able to 

determine why this discrepancy exists is to look at the prosecutor's percep-

tion of his role by determining how information flows through the system, 

and examining the resultant charging decisions and the controls used to insure 

that proper decisions, from the prosecutor's point of view, are made. For 

example, a decision to accept the police charge as stated in the police report 

at all times indicates that the prosecutor bel ieves that his role is to act 

as an arm of the law enforcement agencies which make information avai lable. 

To al low the courts to review all police charges and permit them to accept 

or reject or alter the charges as they see fit would mean that the prosecutor 

believes that he must abdicate his discretionary power to another element of 

the criminal justice system. Conversely, the implementation of a screening 

program which not only accepts and rejects cases, but also diverts certain 

types of offenders to various rehabil itation programs, indicates that the 

prosecutor sees himself not only as a lawyer whose responsibi lity is to 

allow the ultimate disposition of a case to take place in the courts, but 

as a pol icy-maker who believes that he is capable of providing offender 

rehabi litation services to the community outside of the normal criminal 

procedures, 

If we see that information flows more or less directly from the law 

enforcement agency to the trial assistant with little review or consideration 

of the type of charge leveled by the pol ice, or if we see that cases are 
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presented to the court prior to a prosecutor's review, and the resultant 

charges directly in line with the opinions of the judges presiding at these 

"review heari ngs ,II then we may assume that the prosecutor sees himself as an 

arm of the law enforcement agencies or courts, On the other hand, if we 

find that information coming into the prosecutor's office is very carefully 

reViewed, and that the prosecutor's policy prescribes that certain types of 

cases, as first time burgJaries by a drug addict, should be diverted to 

rehabi I i tation programs, and the information is fonvarded to a dIversion 

person in the office for his review, "'e h " can argue t at the prosecutor has 

stepped outside of the law d' h 
,an Into t e field of social welfare in order to 

deal with some of the crime bJ 
pro ems of the community, thereby making him a 

pol icy-maker. 

The Prosecutorls Screening Function38attempts 
to set out certain guide-

lines on how information fl ows should operate, and the types of choices and 
controls which should be institutionalized in order to 

develop an effective 
screening program, Y t ' 

e more Important then its prescr'lpt'Ive f unc t ion is its 
discussion of the various areas which 

must be dealt with for pre-trial 
screening to become operational, 

These areas of concern include: 
(1) 

(2) 

0) 

(4) 

physical layout of the screening office; 

ollocation of the kl wor oad; 

control of inputs' t h In 0 t e office' , 
screening guidelines to ' 

Insure the assistants b']' a I I ty to make 
deciSions in line with the 

prosecutor's policy; 

38 
,National Center for P 

Fu t rosecution Management 'r-h P nc Ion: Case Eva)uat'lon I e r , A and Control (Ch' ' - Osecutor s Screeninq 
ssociation, 1973),' Icago: National District Attorneys-
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through the office, as it will reflect the allocation of resources to parti-

cular functions and demonstrate the importance or lack thereof of intake and 

review; the formal case evaluation techniques employed, as they will indicate 

how well institutionalized a screening program is; and the control of input, 

as it wi 11 Indicate the extent to which intake has been 1 imited and review 

refined, 

By examining the operations process, a topic area not discussed in the 

literature, _<Ie have expanded the possibility for an accur...:lte evaluation of 

what takes place in a screening program, The importance of the operations 

process is that it permits us to determine why certain charging decisions are 

being made. For example, the charging decision reached by the prosecutor or 

his assistant can only be as good as the information received; the abi lity 

of the prosecutor to Ilrenovate" the criminal justice system wi 11 reflect his 

perceptions of his role as prosecutor, We bel ieve that it is not enough to 

know what decision is being made by LlII . .! prosecutor when he charges an indlvd-

ual with commission of a crime. We must as well know why that decision is 

being made. By accounti~g for various elements beyond the prosecutorls con-

trol, the external variables, as well as those variables in his control as 

workload allocation and case evaluation techniques we are capable of explain-

ing how certain decisions are reached, and therefore why, 
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The Management Process 

Visits to numerous prosecutors' offices wi II demonstrate that ideas of 

management appear foreign to some prosecutors, Explanations of this fact may 

vary, but certainly we may include such reasons as their training and lawyer

client relationships, Nonetheless, the institution of a formal structure to 

handle prosecutorial functions implies that responsibi lity for certain tasks 

must be delegated to persons other than the prosecutor himself, and 

accountabi lity for these functions must be establ ished within the office, 

For management purposes it is important that tasks be delineated so as to 

inform the employee of the extent and 1 imits of his functions, and that 

accountabi 1 i ty for the proper carrying out of the task I ies wi th him, For 

evaluation purposes we must ask how the system operates, how the effective

ness of a program is measured, how the effectiveness of an individual is 

measured, and what types of data d d are nee e to explain or predict program 

and individual effectiveness, 

In order that these questions be answered certain management procedures 

must be established which wi 11 permit effectiveness measures to be developed, 

For example, methods by which to monitor program and individual behavior 

are necessary, Yet our rev' f ' Jew 0 mnterJal on pre-trial screening demon-

strates that effectiveness of operations is not d'Jscussed, 39 In Grosman we 

find a very 1 imited discussion of administration. He states: 

39 Grosman, pp. 67-68. 
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persons become objects and products which must be processed 
through the system. The prosecuting system acts as an 
effective machine for the production of convictions and the 
processing and disposition of convicted persons into insti
tutions set up to deal with them. The chief aim of the 
system is to control the efficiency of the process and 
guarantee the continuance of the stream without inor
dinate delay and compl ication. 40 

Grosman's analysis of system effectiveness Is correct, and useful but he 

has not provided any indication of the mechanisms or procedures that would 

be necessary to evaluate the system's effectiveness. 

The failure of prosecutors to institute, or even be concerned with 

management procedures is best explained by Cole: 

In seeking to understand some of the administrative problems 
of the prosecutor's office, it will be necessary to work 
outside of existing organizational theory. For this theory 
has not yet dealt with organizations possessing the major 
characteristics of the prosecutor's office: a collegial 
relationship among decision-makers, ill-defined hierarchical 
relations with oth~r agencies, and the influence of a 
professional body.41 

Though Cole is wrong in stating that existing organizational theory 

does not deal with a collegial organization42 he does state correctly that 

systems analysis has not been ~pplied to the prosecutor's office. The 

40 Ib 'Jd .. · 58 • p. . 

41 Cole , p. 90. 

42See Max Weber, The Theory of Social and Economic Or anization (New York: 
The Free Press of Glencoe, 19 7 , Arthur L. Stinchcombe, "Formal Organizations," 
in Sociology: An Introducti0[1., Neil J. Smelser, ed. (New York: John WIley and 
Sons, Inc., 196]), Wolf V. Heydebrand, Hos ital Bureaucrac : A Com arative 
Study of Organizations (New York: Dunellen Publishing Company, 1973 , pp. 19-32, 
and Edward Gross, "Universities as Organizations: A Research Approach," 
The American Sociological Review 33:518-544. 
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literature on pre-trial screening is devoid of attempts to view the prosecu-

torls office as a system. 

The charging choices available to the prosecutor, those used, and the 

resultant types of decisions wi 11 reflect the policy of the office and the 

type of role the prosecutor wi 11 choose to take on. For choices to be made 

correctly, or at least fulfill the expectations of the prosecutor strict 

rules must be establ ished. The effectiveness of these rules in carrying 

out the prosecutor's policy can only be determined if some type of monitoring 

system exists. Despite Cole's assertion that traditional models of organi

zation do not hold, an office of adequate size wi 11 have some type of 

hierarchical structure. That structure wi 11 define roles within the organi

zation. In order to insure that individuals fill ing these roles make the 

correct choic8s it is necessary to institute pol ley and have feedback 

mechanisms which indicate what choices have been made, and the results of 

those choices are demonstrated by the way a case is disposed of at some 

point after screening. The collegial nature of the prosecutor's office does 

not preclude the institution of a monitoring system. Trust in the abi lity 

of onels assistants to fulfi 11 their roles and carry out the prosecutor's 

pol icy is important, but a prosecut~~'s policy is only as good as the manner 

in which it is put into action. To insure its proper aopl ication, an 

organization must be instituted and that organization must be monitored. 
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CONCLUSION 

To examine pre-trial screening as a process means to see it as a con

tinuum functioning over a specific period of time, and impacting upon other 

prosecutorial functions and Hll other elements of the criminal justice 

system. The deciSion to charge, and the manag~ment and operations processes 

fUnction as a unit within the prosecutorial process. The 1 iterature, on the 

whole, has failed to see these processes working as a unit because they 

have failed to consider the various elements which constitute pre-trial 

screening. Rather, the 1 iterature has viewed pre-trial screening in terms 

of its final result: the decision to charge. Tille fundamental error implicit 

in this view is the autonomy of a decision. 

Decisions cannot be separated from the review procedure establ ished, the 

information provided by law enforcement agencies, the possible charging 

choices, and the role the prosecutor may take on. We have defined pre-trial 

screening as an intake and review procedure, whereby the prosecutor and his 

assistant attempt to determine, based upon ir,f0nnation given them by law 

enforcement agencies, whether any and what type of action s~ould be taken. 

In another paper, we have also est~Ylished an analytic model of screening which 

:ncorporates what we feel to be lacking in existing discussions: o~erations and 

ManageMent processes, 2nd external and internal varia~les. Screening cases in 

particular ways results fron the information aVJilable to the prosecutor, the 

~ossfhle charging choices at his disposal, and the prosecutoria! role adopted. 

The importance of the interaction between the various elements which go 

into forming a pre-trial screening program is underscored by one school of 
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social theory43which has shown that the nature of prior choices enhances 

or precludes the opportunity to exercise subsequent options. An example of 

this in the criminal justke field might be the decision by the prosecutor 

to not prosecute or divert suspects in victimless crimes. The impact of 

this decision would be felt at all levels of the criminal justice system, 

I 
I 
I 
I 

from the police to the courts. Coles, for example, calls this interaction I 
"exchange. II I n add it i on the re vii 11 be an i rnpac t upon the of f ice of the 

prosecutor. The decision to make certain choices, as the diverSion of 

those suspected of victimless crimes, wi 11 necessitate that certain programs 

be instituted in the prosecutor's office or in the community. The presence 

of divers i on prcg,ar'13 \'Ii 11 expand both the quant i ty and qua 1 i ty of choi ces 

available to the ~rr;;seci.Jtor, and the presence of diffC'ring charging choices 

among prosecutors wi;l reflect differences in pol icy. 

The failure of tne literature on pre-trial screening to discuss the 

operations process fulJv has resulted ',n a lac l,< ~ 
I 0, ready criteria for the assess' 

I 
I 
I 
I 
I 

ment of intake and review. -,h h h d' I 
ose vi 0 ave stu les the pre-trial screening prowl 

have fai led to see it as part of either the prosecutorial system or the criminal I 
justice system. The result is, in 

part, a failure to see pre-trial screening 
as part of a continuum rather than 

as a isolated act and as a means to an 
end, the disposition of 

a case, rather than as a goal in itself. Screening 
cannot be separated out from h I 

t e arger system of which it is part in order 
that it be evaluated. 

It is an implicit part of that system, and must be 

Finally, the lack of discuss'Jon of 
treated as such, 

management procedures 

43 
See p. v, fn. I. 
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indicates that 1 ittle consideration has been given to the crucial question 

of how does one insure that the prosecutor's pol icy is being carried out? 

If further evaluation of pre-trial screening is to be carried out, it 

must be done so with regard to the various issues which have been raised in 

this paper. The lack of consideration of these issues in the past has not 

provided a complete analysis of what has actually taken place nor an adequate 

perspective from which to say that certain types of changes are necessary, if 

intake and review is to function more effectively. A more complete evaluative 

framework is clearly needed. 

Finally, we bel ieve the importance of pre-trial screening cannot be 

understated. Pre-trial screening represents an important advance in the 

prosecution of cases. It permits the prosecutor to uti lize the tools avai 1-

able to him in far more effective ways by el iminating those cases which 

would only clog up the system and exploring those cases which have val idity 

and may result in conviction. Therefore, adequate evaluation of pre-trial 

screening is necessary to conclusively show its work. 
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