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FOREWORD

The Minister of Justice and Attorney General by letter dated Septem-
ber 30, 1970, requested the Commission to undertake a study and review
of the administration of Ontario courts and where necessary to recommend
reforms for the more convenient, economic and efficient disposal of the
civil and criminal business at present dealt with by these courts.

The reference came at a time of changing philosophical attitudes
towards many matters affecting the provision of judicial services. The
Province had only recently assumed full financial responsibility for the
administration of justice in the provision, maintenance and operation of its
courts of justice, the offices of clerks of the peace and Crown attorneys.
The provincial scheme for regionalization and decentralization of govern-
ment services was evolving slowly. A new division of the High Court of
Justice was about to be created and a number of significant jurisdictional
changes in the various courts were being made. During the course of our
investigations a complete reorganization of the executive structure of the
government was made with the aim of improving its policy-making and
operational functions. As a result there was a redefinition of the respon-
sibilities of those within the newly created Ministry of the Attorney General
for the various tasks within the court system.

It was in this atmosphere that the Commission sought to conduct its
research to analyze existing institutions and practices and to formulate its
recommendations for the types of reforms considered necessary. In order to
obtain as much assistance as possible, we published the terms of reference
in the major daily newspapers in Ontario and sent them to representative
groups and individuals inviting written and oral briefs; we conducted public
hearings at which there was an exchange of views on a wide range of topics;
we held meetings in Toronto, Kitchener, Guelph, Windsor, London, Ottawa,
Thunder Bay, Brantford, Hamilton, St. Catharines, Niagara Falls, Sault
Ste. Marie and Sudbury. Representations and briefs were received from
groups and individuals representing the judges, masters, Crown attorneys,
the legal profession, sheriffs and court registrars, special examiners, court
reporters, clerks and bailiffs. We conducted comparative research formally
and informally in the United States and England. We received assistance
and advice from officials in government departments, including the Ministry
of the Attorney General, the Ministry of Government Services, the Ministry
of Treasury, Economics and Intergovernmental Affairs and the Manage-
ment Board. We have had the benefit of valuable research done both by
members of the active bar and those engaged in academic pursuits, specially
selected for their expertise in particular aspects of the matters considered.

We have made every effort to present a full and timely report on the
whole range of matters under review. Because of the pressing nature of
some of the problems we have encountered and the breadth of our inquiry,
we have concluded that we can make a more effective contribution by
submitting our Report in three Parts. In this first Part we consider and deal
with the following subjects: a philosophy of court administration; a new
structure for court administration; a proposal for merger of the High Court
of Justice of the Supreme Court of Ontario with the County and District
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Courts; the Court of Appeal for Ontario; the Divisional Court of the High
Court of Justice for Ontario; the High Court of Justice for Ontario; the
County and District Courts; motions in court and chambers; court vaca-
tions; case scheduling and trial lists in the High Court and County and
Distric. Courts; trial by jury in civil cases; the usefulness of the grand jury;
and proposals concerning the Family Courts.

In Part II we will discuss the Provincial Courts (Criminal Division)
and the office of Crown attorney. It is anticipated that the second Part will
be submitted in the spring of this year.

In Part I we will discuss: the functions and duties of the Master of
the Supreme Court; the functions and duties of the Rules Committee under
The Judicature Act; the Small Claims Courts; the impact of legal aid; the
role of the legal profession; court interpreters; court reporting; special
examiners; pre-trial procedure in civil cases; court accommodation; selec-
tion of jurors for jury service; and law reports. This Part will conclude our
study and review of the administration of Ontario courts.

Throughout the Report we make frequent reference to statistical data.
The source usually will be indicated in each instance together with explana-
tions and remarks where appropriate. We wish here to warn the reader that
our use of statistics is mainly illustrative and that there may be some errors
incapable of reconciliation. The Systems Development Branch of the
Ministry of Justice has asked us to point out that although its reports
referred to in this Report are generally accurate in demonstrating trends,
they are not precise in every detail. The data collecting programme of the
Ministry is still in its infancy and is undergoing revision as experience is
gained. In the meantime, it provides a valuable service in supplying informa-
tion on certain aspects of the operations of the courts. We have endeavoured
throughout to employ the most current data available at the time of writing
but recognize that there may be fluctuations in trends pending publication.

CHAPTER 1
A PHILOSOPHY OF COURT
ADMINISTRATION

SUMMARY

A. THE RoLE oF THE COURTS IN OUR SYSTEM OF GOVERNMENT

B. THE CHANGING NATURE OF SOCIETY AND THE FUTURE
RESPONSE OF THE COURT SYSTEM

C. PrEMISES UNDERLYING QUR APPROACH

D. INDEPENDENCE OF THE JUDICIARY AND THE ROLE OF
GOVERNMENT

E. THE GoALs OF COURT ADMINISTRATION
1. Criminal Cases
2. Civil Cases
3. Cost of Litigation
4. The Need to Simplify

F. SuMMARY OF RECOMMENDATIONS
APPENDIX T
APPENDIX II

APPENDIX ITI

A. THE RoLE oF THE COURTS IN QUR SYSTEM OF GOVERNMENT

The basic function of a court system in a civilized society is the im-
partial adjudication of disputes without resort to violence. As part of the
institutional framework for the peaceful settlement of conflicting interests,
the courts of law stand at the pivotal point of the scales of justice, ready to
apply the rule of law to the issue between the parties coming before them.
Thus, they represent the substitution of the authoritative power of reason,
knowledge, wisdom and experience for the naked power of force.

‘The courts form' the heart of the legal system in Canada. The legis-
latures are the primary policy-makers, but the courts have both an adju-
dicative role in determining facts and declaring the legal cohsequences of
such facts and also a limited policy role in interpreting the broad rules estab-
lished by the legislatures. The combination of these roles is what is usually
termed the exercise of judicial power, and the end product is what is
referred to as “justice”. The quality of justice is dependent on both the
quality of the persons appointed to be judges who perform these combined
roles and the legal institutions called courts in which they function.

1
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Some aspects of our legal system do not involve the courts directly.
Many civil disputes are settled by negotiation without the intervention of
the courts. In addition, the legislatures have, in certain situations, delegated
to administrative tribunals the authority to exercise adjudicative power.
But, when negotiations fail, or when an administrative tribunal exceeds its
defined powers, the position of the courts as the ultimate decision-making
body puts them in the predominant position in the legal hierarchy. The past
pattern of court decisions usually provides a basis for predictability which
enables pre-court settlements to be made.

Most recent efforts at reforming the courts in Canada have been
directed at only one part of the institution, namely the judges. The litera-
ture on judicial appointments, status, tenure of of.'ce, salaries, pensions and
removal is substantial,! and it is a tribute to those persons who have
promoted such reforms that progress has been made.2 We have no hesita-
tion in asserting that the calibre of judges at all levels in Ontario today is
at least equal to that of any other country in the western world.

What has been noticeably lacking is any real concern for the reform of
the administrative processes of the courts. The study of court adminis-
tration has come into fashion only recently with the Report of the Royal
Commission on Assizes and Quarter Sessions (hercinafter referred to as the
Beeching Commission Report),® the McRuer Commission Report in
Ontario,* the movement in the United States begun by Roscoe Pound® and
Arthur Vanderbilt® (and now being fostered by Chief Justice Burger) and
such institutions as the Federal Judicial Center in Washington, the National
Center for State Courts in Washington, the N.Y.U. Institute of Judicial
Administration and the Denver Institute for Court Management.

This concern for proper court administration has not developed
through any grand design. It has been a reaction to the shortcomings of
administration revealed by a massive caseload crisis. This crisis, in turn, is
attributable to a number of factors. These factors include population
increases, the advent of the automobile and its inevitable share of accidents,
the intricacies of modern business, the trend towards lawlessness caused by
economic and social deprivation in an urbanized society, the growing recog-

Lederman, “The Independence of the Judiciary” (1956), 34 Can. Bar. Rev. 1139;
McWhinney, “Judicial Independence” (1954), 32 Can. Bar Rev. 94; McWhinney,
“Criteria for Appointments to the Bench in Canada” (1955), 33 Can. Bar Rev.
979; Angus, “Judicial Selection in Canada: The Historical Perspective” (1967),
1 Can. Leg. Studies 220; Porter, The Vertical Mosaic 415-416 (1965); Report
of the Royal Commission Inquiry into Civil Rights (referred to in this Report
as “McRuer Commission Report”) 526-546 (Report No. 1, Vol. 2, 1968).

*See The Provincial Courts Act, R.S.0, 1970, c. 369, which was first enacted in
1968 by S.0. 1968, c. 103; also An Act to Amend the Judges Act, Bill C-243, s. 11
(1971).

*Cmnd. 4153 (1969).

*McRuer Commission Report {Report No. 1, Vol. 2, 1968).

®See Pound, “The Causes of Popular Dissatisfaction with the Administration of
Justice” (1937), 20 J. Am. Jud. Soc’y 178 (an address delivered at the annual meet-
ing of the American Bar Association in 1906).

°Chief Justice Arthur T. Vanderbilt organized the Institute of Judicial Administra-
tion at New York University in 1952 and edited Minimum Standards of Judicial
Administration, a well-known U.S. reference work, in 1949,
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nition of individual rights in labour and social matters, the continued expan-
sion of the regulatory powers of government, and the decline of the family
and the church as social institutions capable of resolving disputes. The
courts in Ontario, like those of most other jurisdictions of the western
world, have not escaped this caseload crisis.

B. THE CHANGING NATURE OF SOCIETY AND THE FUTURE RESPONSE
OF THE COURT SYSTEM

Conflict is a major by-product of modern society. In the foreseeable
future it will increase rather than diminish. This is true whether there is an
adequate court system or not, because a court, at best, can only provide
the remedy for conflict and not a prevention. Reforms aimed at the elimina-
tion of the root causes of conflict lie elsewhere.

The issue before us is simply whether the remedy for conflict which a
court system provides can be made more effective. If the system is in-
effective the parties in conflict will drift towards other mechanisms of
dispute settlement, One direction the drift towards alternative mechanisms
might take is to the technique of arbitration. This has already achieved a
high dcgsree of sophistication in the field of labour relations and com-
mercial contracts. To the extent that the technique of arbitration is accepted
by the parties to a dispute as a valid means of conflict resolution, it
represents a valuable alternative to the courts. The more likely drift in the
face of ineffective courts will be towards arbitrariness and lawlessness.

As long as there is conflict in society there is no realistic alternative to
the courts in any rational system of law. Arbitration and similar techniques
have limited scope because they depend on the existence of a range of
agreement between disputing parties as a condition of their invocation.
There are many forms of societal conflict where such agreement is not
present. Courts may be supplemented by administrative tribunals which
rely to a lesser extent on the adversary system, but these tribunals are
limited in their ability to resolve conflict by the statutory powers which
created them and the extent to which the disputing parties are engaging in
conduct within the tribunal’s specialized jurisdiction. The main reason why
courts are now, and will continue to form, the central core of the legal
system is that the judges of the courts are constitutionally independent and
not subject to the control or influence of either the executive or the legis-
lature in arriving at their decisions. Therefore, more than any other public
functionary, the judges are in a position to adjudicate objectively and

‘impartially in a process of conflict resolution which is based on reason,

knowledge, wisdom and experience rather than emotion, passion and
impulse. An independent judiciary is one of the basic principles of the rule
of law. It is this feature, above all, that makes the courts the necessary and
valuable institutions that they are.

How then does one set about the task of making the court system more
responsive to the demands of a conflict-ridden society? It is no longer
sufficient to say that we can be assured of high quality justice as long as
the judges appointed to the courts are able, fair and diligent. For the most
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part we have achieved a high level of judicial competence in Ontario, yet
there are still serious problems of inefliciency and delay. The time has come
to view the courts not merely as a coliection of talented judicial minds
dispensing justice to the best of their abilities, but as a complex institutional
process involving lawyers, court clerks, juries, reporters, litigants, witnesses,
etc., in a framework influenced by such administrative factors as financial
constraints, limited courtroom space, pressures for greater service, and the
availability of qualified supporting personnel. What is needed, in short, is a
sound managerial approach to court administration based on a concept of
the courts as an assembly of interdependent parts forming an integrated
whole, and not based exclusively on the traditional judicial model which
emphasizes a judicial hierarchy, and establishes authority and lines of
communication accordingly.

A “systems” approach to the administration of courts, that is, the
orderly and rational processes of efficient management, is not free from
difficulty. While there are many effective management techniques which
can be borrowed from business and government generally, they must be
adapted specially for the operation of an institution that is typical of neither
a business nor a government agency. Judicial independence and the delicate
relations that exist between the courts and the government or among the
various levels of courts are matters that must be thoroughly understood
before the application of conventional institutional solutions is attempted.
Above all, it must be remembered that the intended product of the court
system is justice, of which efficiency, convenience and cost are only con-
stituent parts and do not together comprise the whole.

C. PreEMISES UNDERLYING OUR APPROACH

The approach which we recommend is based on several premises. First
is the notion that the primary role of the judges in our court system is to
adjudicate. By their training, professional background, salaries, levels of
competence and independence, judges are best equipped for adjudication.
They are neither appointed nor trained to administer.

The British North America Act stipulates that the constitution, main-
tenance and organization of provincial courts at all levels is the respon-
sibility of the legislature and the executive to which it delegates its authority.
This constitutional jurisdiction is limited by the concept of judicial in-
dependence and by virtue of the fact that judges of the Supreme Court and
of the County and District Courts are appointed by the Governor General
under section 96 of the British North America Act, have their salaries fixed
and provided by the Parliament of Canada under section 100 of that Act
and judges of the Supreme Court have their tenure secured under section 99
of that Act. Apart from these important limitations, the primary respon-
sibility for court administration falls on the provincial government and is a
function of that government.

Our second premise is that the primary goal of the court system should
be to serve the public. This involves both qualitative and quantitative
factors. Not only must the decisions of the court be fair and rendered in
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accordance with the law (which can be achieved for the most part through
the appointment of competent judges), but decisions must be available
without delay and at reasonable cost and convenience to the parties. The
maxim “justice delayed is justice denied” should not require constant
repetition. More damage is done to the quality of justice in Ontario by
managerial inefliciencies generated by outdated practices and systems than
is done by incorrect decisions of particular judges. It is the needs of the
public that are of paramount concern and not the needs of the judges or
the lawyers or the court clerks or the government charged with the respon-
sibility of administration.

A third premise is that sound administration requires adequate re-
sources. Justice dispensed in the courtroom is not something that is spun
out of thin air. In addition to judges, it requires competent lawyers, justices
of the peace, masters, court administrators, court reporters, clerks, special
examiners, sheriffs, adequate courtrooms, interview rooms. jury rooms,
detention facilities, probation services and a host of other facilities all oper-
ating under a sound system of management. Prompt and adequate justice
costs a great deal of money. Historically the Ministry of the Attorney
General in this jurisdiction has been relegated to the status of the poor
cousin when it comes to laying claim to a share of provincial budgetary
funds. In the estimates for the fiscal year 1972-73, the Ministry of the
Attorney General was allocated $54,911,500 or 0.781% of a total pro-
vincial budget of $7,071,413,000, while the Ministry of Health received
29% of the total budget, the Ministry of Education 18%, the Ministry of
Colleges and Universities 12% and the Ministry of Transportation and
Communications 8%. In the two preceding budget years, the situation was
little different. In the fiscal year 1971-72, the Ministry of the Attorney
General was allocated only 0,776% of the total budget and in 1970-71,
0.726% .

The annual report of the Inspector of Legal Offices for 1971 shows
revenue obtained through the administration of justice as follows:

Provincial Courts (Criminal Division) Fines and Fees .... $29,573,686.85

Provincial Courts (Family Division) Fines .................. 25,016.04
Local Registrars S.C.O. Fees .....ccocoovvviiiveiiiiiciiiniiinn ) 1,710,211.24
Surrogate Registrars FEes ..........cccooiviiiiiiioiiicie e, 4,907,363.44
County and District Court Clerks Fees ............cc...ocoeeenn. 2,570,473.41
Sheriffs Fees .ooovvrieee e 1,759,794.03
Small Claims Courts Clerks and Bailiffs Fees .................. 224,920.34
Crown Attorneys and Clerks of the Peace Miscellaneous 4,735.48
Estreated Bail ...........ccoooiiiiiiiii 106,540.82
Sundry FImes ... 49,664.35

$40,932,406.00

The outgoing expenses incurred by the Province of Ontario for the
administration of courts for the year 1972 amounted to approximately
$25,000,000. There are other expenses incurred relative to the receipts
through the administration of justice such as salaries paid to the judges of
the Supreme, County and District Courts by the federal government and
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some of the costs of policing the province. We are not attempting to create
a balance sheet but we point out that there are credits to be taken into
account when discussing the cost of the administration of justice.

While our examination of the above estimates may be an over-
simplified approach, what is revealed is a confirmation of our view that the
administration of justice in Ontario ranks very low in the scale of financial
prioritics when it comes to providing governmental services to the public.
It would appear that health services, schools, universities and roads are
regarded as the most important services to be provided by the provincial
government. Health services, schools, universities and roads are vitally
important provincial services but the system of justice unquestionably
requires a larger share of resources if the courts and related agencies are to
provide the quality of service to the public that it deserves.

The nature of the response by government in this area is extremely
critical. The proper synthesis of freedom and order is a perennially
difficult problem involving changing societal needs and aspirations and an
evolving sense of what constitutes justice. It is clear, however, that the
provision of a readily accessible, adequate, and efficient system of courts
and related agencies is basic for the continued existence of a civilized
society. There is no room for complacency in facing the problems that lie
ahead of us. Mere patching and improvisation are not equal to the task of
restructuring the administrative processes of our court system to meet the
challenges that are already upon us. A little more money would merely give
rise to false hopes, and postpone the day of reckoning. What is required is
a substantial reorientation of our thinking about the financial needs.

It has been demonstrated in the past that the government and people
of this province are capable of responding immediately and willingly to felt
needs such as that required for educational expenditures in the face of
skyrocketing enrolment prejections following World War II. The whole of
the western world was galvanized into making massive infusions of money,
and the committal of other resources to the advancement of the physical
sciences following Sputnik! Science has taught us that survival is possible;
we must also ensure that it is desirable. The proper administration of the
courts is an important factor in that equation.

We have been encouraged to find that the Cronyn Committee Report
on Government Productivity led to the ascendancy of Justice as one of the
provincial policy fields. Regrettably there is still little evidence of any similar
major change in the financial support which ought to accompany this
decision on organization. The decision in monetary matters cannot be
delayed much longer if the system is to be improved. It is equally im-
portant, as we hope will be demonstrated by this Report, that the infusion
of money will take place giving much more regard to the bottom of the
pyramid of justice than to the top.

D. INDEPENDENCE OF THE JUDICIARY AND THE ROLE OF GOVERNMENT

One of the most difficult tasks in achieving an effective “systems”
approach to court administration is to determine the extent to which the
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accepted principle of judicial independence places a very real restraint on
the government’s power to constitute, organize and maintain the courts.
While the power of the legislature theoretically is supreme in any of the
areas assigned to it by the constitution, that supremacy is limited in prac-
tice and in law when it comes to the courts. An independent judiciary is
an essential part of the constitution of Canada and of England, whence our
system was derived. 1t is a principle which has been regarded as a corner-
stone of freedom ever since the Act of Settlement of 1701.

The great English legal historian Sir William Holdsworth described
the concept as follows:

The judges hold an office to which is annexed the function of guarding
the supremacy of the law. It is because they are the holders of an
office to which the guardianship of this fundamental constitutional
principle is entrusted, that the judiciary forms one of the three great
divisions into which the power of the State is divided. The Judiciary
has separate and autonomous powers just as truly as the King or
Parliament; and, in the cxercise of those powers, its members are no
more in the position of servants than the King or Parliament in the
exercise of their powers. . . . It is quite beside the mark to say that
modern legislation often bestows undivided executive, legislative and
judicial powers on the same person or body of persons. The separation
of powers in the British Constitution has never been complete. But
some of the powers in the constitution were, and still are, so separated
that their holders have autonomous powers, that is, powers which they
can excrcise independently, subject only to the law enacted or un-
enacted. The judges have powers of this nature because, being
entrusted with the maintenance of the supremacy of the law, they are
and always have been regarded as a separate and independent part of
the constitution. It is true that this view of the law was contested by
the Stuart kings; but the result of the Great Rebellion and the Revolu-
tion was to affirm it.”

In a Canadian context, the late Honourable Ivan C. Rand, a retired
justice of the Supreme Court of Canada, described the concept in these
words:

[The principle of] independence of judges . . . rightly conceived . . .
admits of no limitations. It enables the guarantee of security to the
weak against the strong and to the individual against the community;
it presents a shicld against the tyranny of power and arrogance and
against the irresponsibility and irrationality of popular action, whether
of opinion or of violence; it enables the voice of sanity to rise above
the turbulence of passions; and it is to be preserved inviolate.®

Professor W. R. Lederman, Q.C., after tracing the history of judicial
independence in Canada, concluded:

'Sir W. S. Holdsworth, “His Majesty’s Judges” (1932), 173 Law Times 336, at
pp. 336-377.

®Hon. I. C. Rand, Report of the Inquiry into the Alleged Misconduct of Mr. Justice
Landreville 95-96 (Can. 1966).
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. . . historical evidence suggests that judicial independence is a dis-
tinct governmental virtue of great importance worthy of cultivation in
its own right.?

The classic rationale for pursuing the virtue of judicial independence in
Canada has been articulated by Dr. R. MacGregor Dawson:

Such independence is unquestionably dangerous, and if this freedom
and power were indiscriminately granted the results would certainly
prove to be disastrous. The desired protection is found by picking with
especial care the men who are to be entrusted with these respon-
sibilities, and then paradoxically heaping more privileges upon them
to stimulate their sense of moral responsibility, which is called in as a
substitute for the political responsibility which has been removed. The
judge is placed in a position where he has nothing to lose by doing
what is right and little to gain by doing what is wrong; and there is
therefore every reason to hope that his best efforts will be devoted to
the conscientious performance of his duty.*?

The constitutional source of judicial independence in Canada has often
been said to lie in sections 96 (appointment), 99 (tenure) and 100 (fixed
salaries) of the British North America Act, as the “three principal pillars
in the temple of justice”.*! However, it has also been suggested that these
sections merely provide the basis for the conclusion that the superior court
judges in the province are in a similar position respecting appointment,
tenure, removal and security of salaries to that of the judges of the historic
English superior courts after the Act of Settlement,*? Certainly this latter
view Is reinforced by the preamble in the British North America Act to the
effcct that Canada is to have a constitution “similar in principle to that of
the United Kingdom”.

The County Court judges and the Provincial judges (in both the
Criminal and Family Divisions) theoretically do not have the same con-
stitutional base of independence as the Supreme Court judges. But a
functional equivalent of this independence has been virtually guaranteed for
the County Court judges by the federal Judges Act,*® and for the Provincial
judges by The Provincial Courts Act.'* While technically there is no con-
stitutional limitation on the respective legislatures in depriving the judges of
these courts of their independence, the principle of judicial independence is
so firmly established in Canada at all levels that such a proposal would be
unthinkable.

How does one reconcile the principle of an independent judiciary with
the need for a “systems” approach to court management administered by
the government? We have already asserted the premise that the function of
a judge is to adjudicate, and not to administer. Clearly the government has

*Lederman, “The Independence of the Judiciary” (1956), 34 Can. Bar Rev.
769; 1139, atp. 1158.

*Dawson, The (Government of Canada 486 (Wade rev. 1970).

B Torontov. York, [1938] 1 D.L.R. 593 (P.C.), per Lord Atkin at p. 594.

1*See Lederman, op. cit. supran. 1, at p. 1160.

1R.S.C. 1970, ¢. J-1, ss. 31 (as re-enacted by Bill C-243,s. 11), 34,

MR.S.0. 1970, c. 369, 5. 4.
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no right to interfere with or attempt to influence in any way the adjudicative
functions of a judge, whether it likes his decisions or not. Neither in our
view does the government have the right to assign individual judges to hear
particular cases, or the right to organize the work of the judges in such a
way as to influence the course of adjudication. There is a further limitation
applicable only to Supreme and County Court judges to the effect that a
provincial legislature may not unilaterally assign such judges from one
division of a court to another without complementary federal action under
section 96 of the British North America Act.1®

However, even the fullest recognition of the principle of judicial
independence does not dictate that the courts must be left to operate
independently of reasonable management constraints. Neither should the
principle of judicial independence be used to support the misconception
that the only management constraints that can be imposed on the courts are
those imposed by the judges themselves, and that the only role of the
government is to provide the money each year for the judges to run the
system.

We repeat our earlier premise that the primary professional duty of the
judges is to adjudicate. Both our constitution and our history in Canada
have recognized that court administration is the primary responsibility of
government. The two roles on occasion may appear to come into conflict.
The resolution of the issues may well have to be in favour of the judges to
the extent that they honestly believe their freedom of adjudication is
involved. The purpose of modern court management is to provide the judges
with more time to devote to adjudication, and thus provide better service to
the people.

Tllustrations may be helpful in making clear the type of division of
functions we envisage. It will be admitted readily that decisions on motions,
assignment of judges to case lists, issues at trial, sentence and damages are
all within the sphere of adjudication. But, equally clearly, decisions on
placement and order of cases on the trial lists, the assignment of court-
rooms, the time of commencement of court sittings and the hiring and
assignment of court reporters and clerks are within the sphere of administra-
tion, at least to the extent that such decisions do not adversely affect the
adjudicative process. Because many adjudicative and administrative func-
tions are interrelated, court administrative personnel will have to work very
closely and maintain a special relationship with the judges, particularly the
Chief Justice or Chief Judge of the respective courts.

If, for example, it were considered desirable to group classes of cases
into separate lists for hearing (e.g., motor vehicle cases, commercial cases),
this would be within the sphere of administration. But assignment of judges
to hear these various groups of cases would be within the sphere of
adjudication. Realistically, such a proposal would be expected to evolve out
of continuing discussions between senior administrative personnel and the
Chief Justice or Chief Judge, and its ongoing administration would be

1%See Re Judicature Act, 1924 (1924), 56 O.L.R. 1 (C.A.), af’d [1925] A.C. 750
(P.C).
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worked out between them so that the distinction between administration
and adjudication would not be apparent to the casual observer. It is clear
that the decision to group classes of cases into separate lists could not be
taken without the concurrence of the Chief Justice or Chicf Judge because
of the interdependence of administrative and adjudicative functions.

All this does not mean that the judges should be totally excluded from
administration. For example, the granting of an adjournment involves both
adjudicative and administrative elements, but should prima facie be the
responsibility of a judge except to the extent that he may delegate it to an
administrator when the adjudicative clement is minimal. Also, one would
not expect that the judges should give up their pasition either on the Rules
Committee or the Judicial Council merely because some of the functions
performed by these bodies are administrative in nature.

But there are many administrative duties which involve such matters
as personnel, space allocation, statistical and cost analysis which judges in
Ontario perform today and which should be transferred to a modern
management system. The judges in former times could perform these duties
together with their adjudicative duties because caseloads were not as great,
individual cases not as complex and the size and complexity of the system
was such that administration could be accommodated within the judicial
hierarchy for each level of court. But the situation today has changed
dramatically. The demands of heavy caseloads mean that judges can no
longer borrow adjudicative time for administrative duties if they are to
serve the public properly in their professional role as judges.

What is required then is a blending of a management approach to all
court levels with the indispensable concept of judicial independence to
create an efficient professionally-sensitive atmosphere in which judges have
the maximum opportunity to adjudicate fairly and wisely. This then is our
general prescription for justice in the court system.

E. THE GoaLs oF COURT ADMINISTRATION

As a first step towards the application of modern management tech-
niques in reforming the court system, it is necessary to identify and artic-
ulate the goals of such system. It is not enough merely to say that the
system should provide “justice”, because as we have already seen this term
involves a dual concept embodying both fair adjudication and efficient
administration,

The principal focus of this project is on administration and our initial
task is to establish management goals, keeping in mind that adequacy of
administration is achieved only if it permits fair adjudication. Efficiency
without fairness is not justice. A speedy decision made without due regard
to the legal rights of the parties is worse than no decision at all for it can
breed disrespect for the law. Therefore management goals at best involve
the creation of a framework within which judges can adjudicate to the best
of their ability. If administrative and adjudicative goals come into conflict,
the former must give way.

1

1. Criminal Cases

The first goal of court administration which we recommend relates to
criminal cases. Briefly stated, every accused charged with an offence should
normally be brought to trial within 90 days of acrest or summons regardless
of the court to which he is committed for trial. This goal is seldom met
with respect to trials of provincial offences and is often not met in the trial
of offences under the Criminal Code in the Provincial Courts (Criminal
Division). The goal is not being met in the large majority of cases in the
General Sessions of the Peace, the County Court Judges’ Criminal Courts
and the High Court.

There is no single reason for this state of affairs. In some cases lawyers
may deliberately try to delay the case since they may feel that it may be in
their clients’ interests to do so. For example, an accused charged with care-
less driving may be just below the maximum point level at which he will
lose his licence, and a delay may allow sufficient time to pass to wipe out
offences committed more than three years previously, thus allowing the
accused to plead guilty eventually without the prospect of losing his licence.
The defence lawyer or the Crown attorney may need extra time to prepare
a case because of its complexity. In some situations the accused himself
may precipitate the delay merely to put off the inevitable. The inflexibility
of the circuit system is a cause of delay in the High Court. Long vacation
and the assembling of a grand jury also contribute to delay in the higher
courts. Non-availability of key witnesses can also be a contributing factor.
Differing systems of trial scheduling and varying practices in granting
remands add yet another dimension.

Before recommending changes in some of the above matters, a goal as
to time should be established. In our view, 90 days should be sufficient time
for the state to prepare and present its case against an accused, and
sufficient time for the accused to retain and instruct counsel who will in turn
prepare the defence. There will always be exceptions, of course, but at least
those responsible for managing the system will have a clear and definable
goal to guide them in administration.

The 90 day time limit is intended to be a balanced guide in the
interests of both the individual accused and the community. Where the

accused is in custody, this goal identifics the right to a speedy trial to
determine guilt, and the freedem or specific sentence that will follow as a

result of such determination. If the accused is not in custody, it is a right
to a speedy trial either to remove the stigma of a pending prosecution or to
learn the ultimate consequences of an offence having been commiited. For
thc community, it is an assurance that wrong-doers will be punished
promptly as a deterrent to others who might be inclined to engage in similar
conduct as well as a protection against inefficiency and lethargy in the law
enforcement activities of the police and Crown attorneys.

The Beeching Commission Report recommended a similar goal except
that the trial was to be “within four weeks of committal”. Also, legislation




12

was introduced in the U.S. Senate in 1971 requiring that. “criminal cases
must be tried within 60 days of committal for trial, or dismissed”.18

We do not favour either the Beeching or the U.S. Senate approach
because time runs from committal for trial after a preliminary hearing
which under our system as now operating may take place many months
following arrest or summons. In some situations the most serious delays
take place prior to committal. A further difficulty with the approach of the
U.S. Senate is the sanction of dismissal of the charge if the goal is not
achieved. That an accused person should automatically go free, just because
the system was not able to dispose of his case within a certain time, is too
arbitrary a step to take in view of the likely prospect of such a rule being
exploited regularly by guilty persons who may themselves contribute to

delay.

In our view a general goal of 90 days from arrest or summons, but
without such a drastic sanction, is the most useful approach that can be
taken under present conditions in Ontario. It may be that lesser sanctions
could be adopted such as permitting one party who is ready to proceed to
trial requiring the other party, after 90 days, to show cause why the case
should not be brought on peremptorily, or permitting the court adminis-
trator or registrar to schedule the case notwithstanding that both parties
appear to be reluctant to proceed. Management techniques such as these
will be discussed in chapter 10.

The State of New York, where there are some of the most serious
delays in criminal trials in the western world, adopted effective May 1,
1972, a goal of six months, running from the date of arrest or summons.
Similar measures ranging from 60 to 180 days have been adopted in
California, Illinois, New Mexico, Florida and the District of Columbia. It
may be that in Ontario an initial goal of six months with the gradual
reduction to three months would be the most realistic standard capable of
achievement here, particularly where the accused elects to be tried or the
offence is one that must be tried in the High Court or the General Sessions
of the Peace. Certainly to meet a 90 day goal, the sittings of the General
Sessions of the Peace (in every county or district) and of the High Court
(in every High Court trial centre) would have to be held for a combined
total of at least four times a year, unless cases were to be transferred con-
veniently to neighbouring counties or trial centres. The sittings of the High
Court as a “Court of General Gaol Delivery” would be particularly im-
portant in implementing this goal as related to accused persons in custody.

WThe Speedy Trial Act, S-895, was introduced by Senator Sam J. Ervin Jr. (D.N.C.)
in 1971. It has not been greeted with enthusiasm by the Nixon administration. The
dismissal sanction does not apply “where there are exceptional and compelling
reasons for delay”, and the time limit will not apply until each federal district
court has had an opportunity to formulate a plan for complying with the time limit
through procedural and administrative measures, and added personnel if necessary.
The Bill is unique in that it recognizes three major, but integrated themes: fixed
time limits, better cour. management, and increased system resources. Previous
controversy in the U.S. had centred around which approach was best, or should
come first, but the Bill accords primacy to all three. The Bill died with the 92nd
Congress. The Federal Court’s rule 50b went into effect Oct. 1, 1972, It requires
that cases go to trial within 60 days following indictment, but imposes no penalty
if the provision is not met.
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2. Civil Cases

On the civil side, slightly different considerations arise in the attempt
to set management goals. Traditionally, a controversy between individuals
has been regarded as their own business, even after a court action has been
commenced. Subject to an occasional “purging” of the list, the judges and
those responsible for court administration traditionally have assumed a
passive role even up to the day of trial unless moved at the instance of one
of the parties or their counsel. Rules as to time limitation have been set in
operation only if a non-delinquent party chooses to invoke them. Where
both counsel agree that a case should not proceed, the commonly held view
among lawyers is that the court should have no right to force the matter
on for trial or other disposition.*?

In our view this traditional approach to civil litigation has been one of
the major contributing factors to delays in the court system. While on
occasion there are good reasons for delay, we believe that the Courts
generally should have the right to intervene in the management of the flow
of civil litigation coming before them to ensure in the public interest that
cases are properly and speedily brought to trial. If management of litigation
is left to the lawyers alone, the adversary system occasionally puts them in
conflict with the public interest, for delays and procrastination may in
certain cases be in the best interests of their private clients.

Specifically, we recommend two management goals. First, every civil
case should normally be disposed of within one year of the issuing and
serving of the writ of summons, petition or claim.

.Th'ere .is evidence that this goal is not now being met in Ontario,
particularly in the higher courts. As an example, we investigated all Supreme

. Court cases in Toronto on the weekly trial lists for the week of November

15, 1971, excluding undefended divorces. Of the 45 non-jury cases (see
Appendix I) and 63 jury cases (see Appendix II) scheduled to be tried that
week, only two non-jury cases (4% ) and two jury cases (3% ) were sched-
uled to be tried within a year of issuance of the writ. There were 11% of
non-jury cases and 54% of jury cases that were scheduled to be tried
between one year and two years of issuance of the writ, 45% and 24%
between two years and three years, 27% and 9.5% between three years
and four years, and 13% and 9.5% over four years, respectively.8

Taking the average time between the date of issuance of the writ and
the placing on the weekly trial list, the 45 non-jury cases averaged three
years seventeen days, while the jury cases averaged two years seventy-five
days (see Appendix III).

3"This view was articulated most vigorously by representatives of the County of
York Law Association at the Commission’s public hearings on March 29, 1971.
181t should be noted that virtually all these cases were brought to trial before the
1971 amendments to Rule 246 were in force. These amendments altered the stand-
ard Supreme Court practice of setting an action down for trial and later delivering a
certificate of readiness when all discoveries and other preliminary proceedings were
completed, by requiring delivery of the certificate of readiness before setting down.
Thus, the period of time covered by column 2 in each of Appendices I, II and III
would be eliminated under the new amendments, although it is reasonable to
assume that a portion of it would be added to the time period covered by column 3.
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Like the 90 day goal for criminal cases, there should not be an
inflexible sanction if the civil case is not tried within a year. But this factor
does not detract from its acceptability as a management goal to guide judges
and court management personnel in the application of techniques, man-
power and resources to achieve speedier adjudication. Certainiy it is a goal
which can and should give rise to certain presumptions in the Rules of
Practice militating against adjournments or other delays.

As a second management goal involving civil cases, we recommend
that the courts should assume the supervisory responsibility for the manage-
ment of litigation after the case has been placed on the list for trial,1 and
that this goal should be formally recognized in legislation. To a certain
extent this goal i- reflected in the 1971 amendments?® to Rule 246 of the
Supreme Court Rules of Practice which now requires that a certificate of
readiness (implying that a party has completed all preliminary matters and
is ready to proceed to trial) must be delivered before the action can be set
down for trial.

This is a compromise position between the polar positions of retention
of absolute control by counsel on the one hand, and by courts on the other,
since it retains the right of counsel to manage the flow of cases for the
period between issuance of the writ and setting down for trial, but provides
that once a case is set down the court’s management processes take over.
This initial freedom of action for lawyers is necessary to facilitate such
matters as the long-term assessment of damages in personal injury cases or
to enable adequate preparation where the complex nature of the evidence
and the legal issues necessitate a longer time than the normal one year
period.

3, Cost of Litigation

An oft-neglected subject of judicial administration is the convenience
with which a member of the public is able to resort to the courts. We do not
refer only to the problems of delay which we have discussed above, but also
to the financial cost to accused persons or civil litigants when subjected to
or when invoking the courts’ processes.

The high cost of court proceedings, particularly on the civil side, is not
the result of the fixed sum charged by the government for issuing a writ or
taking any other step in the process, but the result of the fees charged by
lawyers in representing their clients properly in the manner dictated by the
system. In civil proceedings in Ontario, court costs including lawyers’ fees
are usually awarded to the successful party in the action at the expense of
the losing party. But in most cases the scale of costs awarded to the victor
is substantially lower than the actual costs to the client of lawyers’ fees and
court costs. It is understandable, then, that the potential costs of court
proceedings play an important role in determining whether a civil case is
settled or litigated. :

*Two of the Commissioners, the Chairman and Mr. Bell, believe this supervisory
responsibility should be assumed by the courts from the time a proceeding is
commenced.

*0. Reg. 520/71, s. 5.
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Ontario has a comprehensive legal aid plan under whick ~n accused or
litigant who is unable to pay all or part of these costs may qualify for a
legal aid certificate which entitles him to retain the lawyer of his choice who
will accept payment at 75% of a tariff of fees negotiated by the represent-
atives of the legal profession and the government. We do not propose to
deal here with the impact of legal aid; neither do we propose to deal with
the legal profession and its role in the courts since these matters will be
dealt with in a subsequent Part of this Report. The largest share of
the blame for the high cost of litigation must lie with the nature of the
organization and the inefficiency of the system. The time wasted by lawyers,
litigants and witnesses because of inefficient or uncertain scheduling of
cases and unnecessarily complicated procedures is by far the largest con-
tributor to cost. Because of high overhead, a lawyer today must charge for
his services on an hourly basis throughout his working day. To a lesser
extent this is also true of many witnesses. The traditional managsment
assumption in our court system has been that the judge’s time is to be
fully utilized, even if it means that lawyers, witnesses and litigants must be
kept waiting. While we do not suggest that judges should be idle for any
length of time, we do advocate a sounder management rationalization by
which the cost of judge time is balanced against the cost of lawyer, witness
and litigant time in order to achieve the lowest net cost within the operation
of the system.

Therefore, together with the goals of dispensing justice within 90 days
in criminal cases and one year in civil cases, we would recommend a further
management goal of substantially reducing costs to the parties who use the
courts. This goal is designed to promote management and jurisdictional
techniques in all levels of courts which will ensure that the productive time
of judges, lawyers, witnesses and litigants is fully utilized by the system.
Whether these techniques involve such matters as fixed trial dates, pre-trial
negotiations, monitoring and as. ignment systems will depend on the level of
court and the county or trial centre involved. Many of these will be dis-
cussed and considered in subsequent chapters. In the lower levels of court
such as the Small Claims Court, it may even involve.a policy of mini-
mizing the use of lawyers in the interests of less expensive and, in these
circumstances, more ample justice.

In sum, while the potential cost of litigation is often a useful element
in forcing court settlements, it should never constitute an impenetrable
barrier to the extent of denying a person the right to seek the court’s assist-
ance in legitimately defending a criminal charge or pursuing or defending
a civil claim,

4. The Need to Simplify

As a final goal of court management, we would recommend that
wherever possible the court system be simplified so that it could be better
understood, utilized and accepted by the lay members of the public. We
refer specifically to court structure, procedures and terminology. While we
make detailed reference to these matters in dealing with specific courts (for
example in chapter 5), we can cite certain matters here.
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We may well ask ourselves whether it is necessary to have County
Court judges sitting in three different courts of record — the General Ses-
sions of the Peace (criminal cases tried by a judge with a jury), the County
Court Judges’ Criminal Court (criminal cases without a jury), and the
County Court (civil cases with or without a jury) — when they could just
as easily sit in one court, the County Court, to deal with all types of cases.
There are historical reasons for the distinctions, of course, but how relevant
are they to the lay public today and how necessary are they to the better
administration of justice and the more efficient management of these
courts??!

In the High Court some motions are returnable in weekly court
where the judges and lawyers appear formally robed while other applica-
tions, similar in nature, are brought in chambers where matters are dealt
with more informally.22 The matter, however, involves much more than
outward appearances and goes to the root of justice being administered in
open court. The task is to draw distinctions on such matters of substance
and not only on matters of form.

Our procedures may have become so complex that only the most
highly skilled and specialized members of the litigation bar and the judges
understand them fully. We will discuss in a subsequent Part of this Report
whether a committee should be established to commence a complete over-
haul of the civil rulss of practice with a view to their simplification. Criminal
procedure, of course, is a matter of federal jurisdiction but we strongly
endorse the actions of the federal government in authorizing and encour-
aging the Law Reform Commission of Canada to propose reforms simpli-
fying the law in this area.

Finally we turn to the ancient and anachronistic terminology of the
courts. While the very soul of the common law and the courts in which it
has evolved are the product of history and experience, what useful public
purpose is served today by the retention of such names as puisne judge,
subpoena duces tecum, praecipe, taxing officer, General Sessions of the
Peace, Assizes, writ of fieri facias, petit jury and similar terminology? They
may only tend to intimidate and alienate members of the lay public who do
not understand them and are therefore less willing to accept what the courts
are meant to do substantively.

Perhaps it should be stressed here that the courts are not the private

domain of judges and lawyers. They exist for the people and in a very real

sense belong to the people. That their functions should be clearly under-
stcod and accepted by the people and that they should be managed in the
best interests of the people is surely beyond dispute.

F. SuMMARY OF RECOMMENDATIONS

1. Ontario should adopt a “systems” approach to court administration
based on sound management principles consonant with the adminis-

“These matters are discussed in detail elsewhere in this Report.
**The distinction and its proposed abolition is discussed in chapter 6.

17

tration of justice and not on the traditional judicial model which
focuses on the judicial hierarchy and structures authority and lines of
communication accordingly. The courts must be regarded as an
assembly of interdependent parts forming a complex but unitary
whole.

The premises underlying a sound approach to court administration are
as follows:

(a) the primary role of judges in our court system is to adjudicate,
not to administer.

(b) the primary goal of the court system is to serve the public; this
involves adjudicative decisions which are not ouly fair and just
but made without delay and at reasonable cost and convenience.

(¢) sound court management in Ontario requires a fairer share of
financial resources than has been accorded to the Ministry of the
Attorney General to date.

The principle of an independent judiciary must be preserved but it
should not be regarded as justification for the operation of the courts
independently of reasonable management constraints in the public
interest.

Court administration should be the primary responsibility of govern-
ment in order to provide the judges with more time to devote to
adjudication. However, administrative decisions of government should
never adversely affect the judges’ adjudicative processes.

Because of the interrelationship of many adjudicative and administra-
tive functions in the court system, court administrative personnel will
have to work very closely and maintain a special relationship with the
judges. This requires a blending of a management “systems” approach
with an indispensable concept of judiciai independence to create an
efficient professionally-sensitive atmosphere in which judges have the
maximum opportunity to adjudicate fairly and wisely.

As a management goal, every accused person charged with an offence
should be brought to trial, within 90 days of arrest or summons,
regardless of the court to which he is committed for trial.

As a further management goal, every civil case should normally be
disposed of within one year of the issuing and serving of the writ of
summons, petition or claim. ’

Attempts should be made to reduce the cost of court proceedings
through the application of management and jurisdictional techniques
and the more efficient scheduling of cases to maximize the productive
time of judges, lawyers, litigants and witnesses in the system. ~

Court structures, procedures and terminology should be simiplified so
that the court system will be better understood, utilized and accepted
by the members of the lay public.
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APPENDIX I APPENDIX II
TORONTO — SUPREME COURT TORONTO — SUPREME COURT
45 Non Jury Cases on Weekly List Examined 63 Jury Cases on Weekly List Examined
Week of November 15, 1971 Week of November 15, 1971
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APPENDIX 1II CHAPTER 2
TORONTO — SUPREME COURT A NEW STRUCTURE FOR
Cases on the Weekly Trial List COURT ADMINISTRATION

For the Week of November 15, 1971

(excluding undefended divorce)

(1) (2) (3) 4)
Average time Average time Average time Average time from |
Nature ofl\clgs'es between issue from setting from placing on issuéof writ to SUMMARY
of writ to down to placing ready list to placing on
setting down on ready list weekly trial list weekly trial list

A. THE DEFICIENCIES OF THE PRESENT ADMINISTRATIVE
STRUCTURES
. 1. The Lack of Clear Definition of Responsibility for the
. Administration of the Courts ;
3. combined 108 347.7 days 280.5 days 305.2 days 2 years, 203 days 2. The Lack of Professional Administrative Personnel ‘
3. The Lack of an Integrated Approach to Administering all ;
Aspects of the Court System
4. A Lack of Persons Charged with Responsibility for Long
Term Planning and Innovation

1. non jury 45 363.2 days 306.6 days 442.9 days 3 years, 17 days
2. jury 63 336.6 days 261.8 days 206.8 days 2 years, 75 days

B. A NEw CoURT ADMINISTRATION STRUCTURE

1. Structure
Lines of Communication and Limits of Responsibility
The Role and Duties of the Court Administrators
Qualificaticns

Physical Location of the Provincial Director of Court
Administration

uh b

o

Advisory Committee on Court Administration

The Need for an Educational and Research Facility
Devoted to Court Administration

=

a

MANAGEMENT INFORMATION SYSTEMS AND THE COURTS

>/

SUMMARY OF RECOMMENDATIONS

18
E. MEMORANDUM OF DISSENT AND EXPLANATION OF THE e
HoNoURABLE J. C. MCRUER

Notwithstanding that many dedicated people have been engaged in
the administration of the courts of Ontario, certain defects inherent in the
present system have transcended individual effort. We believe that a new
administrative structure for the courts is required to overcome these defects. it

A. THE DEFICIENCIES OF THE PRESENT ADMINISTRATIVE e
STRUCTURES

The major defects in the present system are (a) the lack of clear
definition of responsibility for the administration of the courts; (b) the
lack of professional administrative personnel within the system; (c¢) the
lack of an integrated approach to adminisiering @ll aspects of the system:
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(d) the lack of persons or institutions charged with responsibility for long
term planning and innovation, as opposed to day-to-day operations. These
matters are to a large extent closely interrelated.

1. The Lack of Clear Definition of Responsibility for the Administration
of the Courts

To date there has been little or no clear definition of responsibility
for the operations of the courts, beyond the function of adjudication. Many
aspects of administration are carried out by the government through the
Ministry of the Attorney General, but much of the administrative work
has been left to the judges except the day-to-day administration carried out
by the courts’ staff. It is even often unclear to whom the court staff are
responsible for the performance of their tasks (e.g., to whom are registrars
and court clerks responsible for the performance of their various duties?).
The lack of definition of administrative responsibility appears to be the
result of the evolutionary nature of the present court administrative struc-
ture and a failure to attempt to define responsibility for the various aspects
of a system as unique as the courts of justice. If we are to have maximum
efficiency in the administration of justice an earnest attempt must be made
to find satisfactory solutions to the relevant problems.

As indicated in chapter 1, under the British North America Act! the
Provincial Government is made responsible for the administration of the
courts, as distinct from adjudication within the courts.

2. The Lack of Professional Administrative Personnel

By the sccond half of the twentieth century our courts have become
a vast organization, employing over 2,000 persons,’* administering an
annual budget of approximately $30,000,000 and confronted with an
extremely large and ever increasing caseload. The courts deal annually with
}}undreds of thousands of citizens, directly or indirectly, as employees,
litigants, accused persons, witnesses, jurymen or as lawyers. Yet they do this
almost cntirely without the aid of trained, professional administrators. It can
be said with confidence that no business organization that approaches the
courts in size or complexity attempts to function under such a handicap.

Much of the responsibility for court administration has fallen on the
judges. This has occurred more by default than design. The judges have
been required to cope with a great many administrative problems. Judges
are not trained to be administrators nor appointed to be administrators.

Most of the management functions in the court system that have
not been performed by the judges have fallen on the Inspector of Legal
Offices. These responsibilities have increased since the Province took over

1B.N.A‘. s. .92(14) — The Administration of Justice in the Province, including the
Constitution, Maintenance, and Organization of Provincial Courts, both of Civil
z(xjnd oé Criminal Jurisdiction, and including Procedure in Civil Matters in those
ourts.

“‘This_ figure includes only those full-time employees receiving a salary from the
Province of Ontario who are employed in the Court offices. It does not include
Crown attorneys and their staff, persons employed on a fee basis, approximately
500 to 1,000 casual employees or Departmental personnel.
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the entire financial responsibility for the administration of justice (e.g.,
courthouses, court reporters, etc.) from the municipalities in 1968. Despite
his impressive energies, ability and devotion to his task, he has been unable
to do much more than meet the day-to-day crises that arise. He has neither
the legislative mandate® nor sufficient personnel or other resources. With a
few exceptions,® resources have not been available to permit the Inspector
of Legal Offices to engage in any comprehensive management planning,
and there seems to have been a general assumption that each class of court
must be treated as a separate administrative unit.

The local registrars, county court clerks and local Provincial Court
administrators in each county perform certain administrative functions in

*The following sections of The Judicature Act, R.S.0. 1970, c. 228 constitute the
only formal instructions to the Inspector of Legal Offices:

105(1) The Lieutenant Governor in Council may appoint an officer, to be called
the Inspector of Legal Offices, to inspect the offices of the Supreme Court,
of local courts, of Crown attorneys, and such other offices connected with
the administration of justice as the Lieutenant Governor in Council may
direct,

(2) The Lieutenant Governor in Council may appoint a barrister or solicitor
to be the Assistant Inspector of Legal Offices, and, in the absence of the
Inspector or if the office of Inspector is vacant or if directed by the Inspec-
tor, the Assistant Inspector of Legal Offices has tke powers and may
perform the duties of the Inspector under this or any other Act.

106(1) In addition to any other duties assigned to him by any Act of the Legisla-
ture or by the Lieutenant Governor in Council, the Inspector shall,

(a) make a personal inspection of the offices mentioned in subsection (1)
of section 105 and of the books and court papers belonging to them;

(b) see that proper books are provided, that they are in good order and
condition, that the proper entries and records are made therein in a
proper manner, at proper times and in proper form and order, and
that the court papers and ducuments are properly classified and pre-
served;

(c) ascertain that the duties of the officers are duly and efficiently per-
formed;

(d) see that proper costs and charges only are allowed or exacted;

(e) ascertain whether uniformity of practice prevails in the offices; and

(f) report upon all such matters to the Lieutenant Governor.

(2) Where the Inspector has occasion to inquire into the conduct of any
officer in relation to his official duties or acts, he may require the officer
or any other person to give evidence before him on oath, and for that
purpose he has the same power to summon the officer or other person to
attend as a witness, to enforce his attendance and to compel him to produce
books and documents and to give evidence, as any court has in civil cases.

(3) The officers shall, when and as often as required by the Inspector, produce
for examination and inspection all books and documents that are required
to be kept by them, and shall report to the Inspector all such matters
relating to any cause or proceeding as the Inspector requires.

(4) Where books, documents, papers or other material have been preserved
in the Supreme Court or in a county or district court for so long that it

appears they need not be preserved any longer, an order authorizing the
Inspector to cause their destruction or other disposition may be made,
(a) in the Supreme Court by the Chief Justice of Ontario; and
(b) in other courts, by the Chief Judge of the County and District Courts.

*In 1969, a Systems Development Branch was set up in the Department of the

Attorney General with duties which involved planning management systems for

the various courts. This Branch was instrumental in 1971 in setting up and operat-

ing the statistical reporting system for the Courts, Also the Inspector of Legal

Offices was instrumental in instituting the use of electronic court reporting equip-

ment in some 40 locations.
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their respective courts. But there has been little central direction of their
activities, and the practices and procedures have varied from county to
county depending on the individual office holders and the extent to which
the judges have attempted to guide the admiristrative process. The Regjs-
trar of the Supreme Court of Ontario performs many of the administrative
functions in the operation of the High Court in Toronto, and also in the
operation of the circuit system around the Province. But he has no statutory
mandate to do things or to compel them to be done outside of Toronto, and
hence the full force of his competency and efficiency have not been used.
On an informal basis he has acted as a respected and knowledgeable ad-
visor to local registrars of the Supreme Court throughout Ontario. Assistant
registrars of the Supreme Court have performed most of the administrative
functions involved in the operation of the Court of Appeal, the Divisional
Court and Weekly Court and Chambers in Toronto.

The recommendation that we make that professional court admin-
istrators be introduced into the system, is in no way to be construed as a
criticism of these officials. Rather it is a recognition of the fact that our
court system has now grown to a size and complexity that demands the skills
and techniques that only trained professional administrators can provide.

We recommend the appointment of a Provincial Director of Court
Administration and the appointment of five or six Regional Directors of
Court Administration. The number has been arrived at by analogy to the
number of administrative and planning regions being considered by the
government at present.t 'We recommend also that the Chief Justices and
Chief Judges be given executive assistants to assist them in their liaison with
the court administrators and to assist with other administrative duties which
the judges will still be required to perform.

3. The Lack of an Integrated Approach to Administering all Aspects
of the Court System

At present the courts at each level operate largely as detached ad-
ministrative units with little overall integration or central direction. Yet
the different courts face common or similar problems, and some share
common facilities (e.g., courtrooms) and common personnel (e.g., regis-
trars, clerks). Administratively the courts have not been viewed as a single
system requiring overall planning and management. Rather there has been
a general acceptance of the assumption that the respective courts should
even be treated as separate administrative units for all purposes.

We believe that the new administrative structure of the courts should
recognize all the courts as a unit for certain administrative purposes.

We hope that several important consequences will flow from this
approach. First, that a more effective use will be made of facilities and
personnel that could be shared by the courts. Secondly, that administrative
relationships between the courts will be improved and that information
regarding experiments and successful innovations in one court will be more

‘The Commission appreciates that some modification of these boundaries may be
dictated for the purposes of court administration but in general terms the division
of the Province into five or six regions for the purposes of court administration
approximates the size of the administrative regions we have in mind.

’
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readily available to others. Thirdly, that all courts will in the future receive
the same administrative attention together with equally suitable facilities
and competent personnel. There has been a distinct tendency in the past to
discriminate against the Provincial Courts in making adequate provision for
essentials.

It is to be remembered that many more people are affected by the
operations of the Provincial Courts (Criminal Division) than by any other
court, and because of their massive caseloads the Provincial Courts face the
most serious administrative problems. By integrating court administration
under a Provincial Director we hope to reverse this trend.

.

4. The Lack of Persons Charged with Responsibility for Long Term
Planning and Innovation

We believe the lack of long term planning to be a serious defect in
the existing administrative structure of the courts. At present there are
many people within the court structure who are concerned with day-to-day
operations of the courts. Most of them perform their functions well, given
the limitations of the system, But what is almost completely lacking® from
our present structure are people or institutions with the clear responsibility,
time and the capacity for long term planning, monitoring and innovation.

In the second half of the twentieth century an efficient and workable
system of court administration cannot be built solely around persons whose
responsibilities are limited to day-to-day operations. With the problems
now confronting our courts much more emphasis must be placed on long
term planning and innovation. New techniques must be continually de-
veloped, investigated, tested and implemented where appropriate. Similarly,
difficulties will continue to be encountered unless more attention is paid to
long term planning through the use of such techniques as court impact
studies (designed to project in advance the likely impact on court adminis-
tration of legislation such as divorce and bail reforms), the development of
court systems models and more sophisticated information systems, con-
tinuous studies to project accommodation, judicial and other manpower
needs® and tiie overall monitoring of the operations of the court system,

SSome of the functions performed by the Inspector of Legal Offices and the Systems
Development Branch represent an exception. See also the work described in the
following footnote.
°For example, the Provincial Courts (Family Division) have recently completed a
Study which, inter alia contains projections drawn to show the expected workload
of each court to 1978, assuming no major change is made in the jurisdiction of
the court; and projections to show the impact of an expanded jurisdiction on the
present family court structure, its staff, its facilities, and its judges, over a similar
period. This Study was initiated by his Honour Chief Judge H. T. G. Andrews,
and its continuance to completion was due chiefly to his leadership. The Study
itself was put together during the summer of 1972 by four law students, but the
data basis for the research had been established some years previously chiefly by
means of a redesigned and improved statistical reporting system for each Provin-
cial Court (Family Division) which had been developed by Chief Judge Andrews’
office in conjunction with the Systems Development Branch of the Ministry of the
Attorney General, The Study was funded by the Ministry, and the costs principally
consisted of the student’s salaries and their expenses. There is a need for continu-
ing studies of this nature in all the courts since long range planning for future
development depends on them.




26 27 )

and the developments in other jurisdictions. All of this can be achieved
only through building into our court system those structures that will
guarantee that there are capable persons whose major or sole responsibility
is not day-to-day operations but rather long term planning and innovation.

| D B T : K ;
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to the Regional Directors will be the appropriate, existing administrative
personnel.®

In addition to these lines of authority and the utilization of existing
personnel, the Provincial Director and the Regional Directors should de-
velop their own staffs to the extent that this is necessary. Such staff might
include accountants, trial coordinators, data analysts and research officers,
where existing personnel are not adequate to enable the Directors to fulfill
their various tasks.

The most delicate and important relationship of the Provincial Direc-
tor and the Regional Directors will be with the judges. We strongly
recommend that the administrative framework be structured so that it
is perfectly clear that on matters of adjudication, including administrative
matters which are regarded by the judges to bear directly on adjudica-
tion, the Directors would be required to abide by the wishes of the
judges. No other alternative is possible if the principle of an independent
judiciary is to be preserved. This means that there is a unique con-
straint on the power of the professional court administrator which would
not exist if he were performing a similar management role in a busi-
ness organization. It is not always clear in the operation of a court
system which functions are adjudicative and which are administrative,
although we have attempted to draw some distinctions in chapter 1. But if
therc is legitimate doubt about a particular function, it would have to be
resolved in favour of the judges. Thus the Directors of Court Administra-
tion would be expected to develop and maintain a very special relationship
with the judges, a relationship in which the judges would have the utmost
confidence in the Directors in the exercise of their administrative functions.
In recognition of this most important constraint, and to ensure that highly
qualified men fill the positions at all times we recommend that the Pro-
vincial Director and the Regional Directors be appointed to their posts on
a contract basis for a fixed term, renewable on the advice of a Committee
comprised of the Deputy Attorney General, all of the Chief Justices and
Chief Judges and the Chairman of the Civil Service Commission. Arrange-
ments could be made in the contract of employment for the provision of
pension, medical and other employment benefits on the same basis as those
provided for public servants appointed under The Public Service Act.?

While we believe that the Provincial and Regional Directors of Court
Administration should carry the primary responsibility for court admin-
istration, we recognize that the Chief Justices and Chief Judges of the
respective levels of courts will still be required to perform a number of
administrative duties which are interrelated with the court’s adjudicative
processes. This is particularly true in respect of the assignment or re-
assignment of judges to case lists or circuits throughout the Province, and
the organizing of judges’ meetings of various sorts. In addition, it may be

*The Registrar, the assistant registrars and the local registrars of the Supreme Court
and the County and District Court clerks and the local court administrators of the
Provincial Courts will all report to the Regional Director of Court Administration
for their particular area.

°R§8C_)/ 1970, c. 386, and see The Public Service Superannuation Act, R.S.0. 1970,
c. .

S

29

necessary for them to have administrative personnel on their personal staff
to assist in dealing with the Provincial and Regional Directors of Court
Administration, particularly in the receiving and interpretation of statistical
reports concerning the operation of their particular court level.

The Chief Justice of the High Court has probably the greatest need
for direct administrative assistance in the organization and operation of the
circuit system, particularly if the recommendations in chapter 4 on the
assignment of judges are implemented.

In our view it is desirable that the Chief Justices and Chief Judges of
the respective courts take a regular and active part in the adjudicative pro-
cesses of their courts. To the extent that they are heavily engaged in admin-
istrative duties, they are unable to preside over court sittings and are
thereby prevented from providing the type of judicial leadership which is
implied from the title of their office.

Therefore as a supplement to the administrative structure we recom-
mend, we propose that highly qualified executive assistants be made avail-
able to the Chief Justice of Ontario, the Chief Justice of the High Court, the
Chief Judge of the County and District Courts, and the Chief Judges of the
Provincial Courts (both Criminal and Family Divisions®*). The salaries and
status should be such as will attract and retain persons of very high admin-
istrative talent. They should be appointed by the Chief Justice or Chief
Judge whom they are to assist and should be responsible only to them to
ensure independence of the judiciary.

3. The Role and Duties of the Court Administrators

Before, outlining in some detail the duties to be undertaken by the
Court Administrators we wish to make two general points regarding the
introduction of these officers into the system.

A major purpose of our recommendations is to facilitate a clear allo-
cation of responsibility for many aspects of the administration of the courts
under the Attorney General. Determining what aspects of the operation of
the courts fall into’ the category of administration is in some instances
quite simple (e.g., responsibility for physical facilities, budgets, supplies,
staff, paper systems and statistical reporting), while other aspects are more
difficult to define (e.g., the scheduling of cases). As we explain in this
chapter and elsewhere, so far as is possible case scheduling should be left
to the administrators (though it should be carried out in consultation with
the Chief Justice or Chief Judge) but the assigning of judges to cases must
remain a judicial function.

Secondly, we wish to make it clear that we do not intend that the
Court Administrators should be viewed as executive assistants of the

*The Chief Judge of the Provincial Courts (Family Division) should be provided
with an executive assistant pending the implementation of our Report on Family
Courts, For a summary of the proposed new structure for the Family Courts see
chapter 13 of this Report.




30 31 )
judiciary. While there must be constant consultation and liaison between the (9) In consultation with the re§p.ective Chief Justices apd Chief
Court Administrators and the judges, particularly the Chief Justice and the Judges he should develop policies aqd standards regarding hours
Chief Judges, the Court Administrators are ultimately responsible in purely of court sittings throughout the Province.
administrative matters to the Attorney General. In relation to the Ministry . .
of the Attorney General, the Court Administrators should not be a part of (10) He should prepare budgets for the operation and mamtelnax_lce
that department. We regard them as persons filling a new and unique role of_ the various cl'asses qf court. in the Prov'mce after con(siu ilatu;g
in the field of government and court administration, reporting directly to with the respective Chief Justices and Chief Judges, and shou
the Attorney General. oversee the maintenance of budgetary and fiscal control.
The duties of the Provincial Director of Court Administration should (11) He should conduct a continuing examination and evaluation
include the following: of court facilities and equipment and stay abreast of technologl-
: cal improvements in court and office equipment for potential
(1) He should develop, organize and direct administrative systems application in the system.
for each class of court in the Province. (12) He should develop a public information facility so that the
(2) He should evaluate the administrative requirements in each public might be better informed about the operation of the
class of court and after consultation with the Chief Justice or courts.
Ch1ec11? Judge fresp e}citlvely of t.he court affected make recom- (13) He should be responsible for court reporting in all courts
Iélen ations or change or improvements to the Attorney throughout the Province, directing the work of court reporters
éneral. and keeping abreast of developments in electronic reporting
(3) He should investigate all complaints regarding the administrative techniques.
operations of each class of court. (14) He should oversee the hiring, employment and job assignment
(4) He should consult on a regular basis with the Chief Justice or of all court personnel.
Chief Judge of each class of court with respect to such matters (15) He should evaluate on a continuous basis the administrative
as the judicial manpower needs, changes in jurisdiction, and operations of the courts, and oversee the conduct of studies to
mg\hods of scheduling and arranging sittings, and should trans- project the likely impact on the courts of legislative changes, ’
mit any recommendations the judges wish to make on these and develop new administrative procedures and keep abreast of
maters to the Atforney General. developments in court administration in other jurisdictions.
(5) He Sho}‘g}d be responsible for court facilities, particularly court- The duties of each of the Regional Directors of Court Administration
rooms. would, to a large extent, be delegated by the Provincial Director. In addi-
: i the following: 4
(6) He should oversee the development and operation of a com- tion, however, there would be the following : ' e
prehensive statistical reporting system for each class of court © (1) He should consult with the Chief Justice of the High Court and

(7) He should oversee the development revision and distribution (2) He should assist the Senior County Court Judges in his region in

of instruction manuals for use of registrars, court clerks, court the rotation and reassignment of County Court judges in the

administrative clerks, special examiners, court reporters, court region, and consult with respect to providing all necessary

interpreters and court statisticians throughout the Province, and facilities for County Court sittings in the region.

should standardize and keep general oversight of all paper and

manpower systems in court offices throughout the Province. (3) He should assist the Senior Provincial Court Judges in his region

in the reassignment of judges in the region, and consult with :

(8) He should develop training programs for local registrars, county respect to providing all necessary facilities for the Provincial

throughout the Province and ensure the availability of current
management reports on both a province-wide and regional basis.

court clerks, court administrative clerks and court reporters, and
should arrange for the administration of these programs.

**Conflicts arise from time to time between the sittings of the High Court, the

County and District Courts and other courts. It should be the responsibility of
the Provincial Director to assist in the resolution of such conflicts.

(4) He should investigate all complaints regarding the administrative

. his staff with respect to providing all necessary facilities for High
Court sittings in his region.

Court sittings in the region.

operations of all courts in the region and report to the Pro-
vincial Director with recommendations.
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(5) He should attend periodic meetings with the Provincial Director
to assist in the development, organizatiocn and coordination of
administrative systems for the courts generally.

(6) He should oversee the employment and job assignment of all
court personnel in the region, but according to the procedures
and standards determined by the Provincial Director of Court
Administration and his staff.

Here we wish again to draw a distinction, made elsewhere in this
Report, between the scheduling of cases and the assignment of judges. The
latter we view as being a judicial function, but obviously the Regional
Directors and their staff will work closely with the Chief Justices, the Chief
Judge or Senior Judges in performing these functions. If there should
develop a difference of views as between the Court Administrators and the
judiciary concerning the scheduling of cases (and we doubt if this will often
arise) we believe that a final resolution of such matters should lie with
the judiciary.

The Provincial Director should, in addition to his other duties, prepare
and submit to the Attorney General quarterly reports on the operations of
the court and his office. In addition he should prepare a comprehensive
annual report to the Attorney General which should by statute be required
to be tabled in the Legislature. This annual report should include the fol-
lowing:

(1) A survey of the work of each class of court in the preceding
calendar year, including proceedings commenced, dispositions,
backlog, delay and weighted caseloads.1t

(2) A general report on the condition of the courts including a de-
scription of any recent changes or innovations, and any recom-
mendations that the Director may have for improvements therein.

(3) A survey of studies undertaken in the preceding year relative
to the administration of the courts, and the results and implica-
tions of such studies.

(4) Financial statements indicating the cost of operating the court
system, taking into account both revenues and expenditures.

4. Qualifications

By the nature of the above duties it should be apparent that the Pro-
vincial Director of Court Administration and his Regional Directors must

*Weighted caseload analysis involves analyzing a court’s workload in terms of
the average judge time involved in disposing of cases of various types. It is much
more informative, and administratively more useful, than an analysis simply in
terms of the increase in the number of actions commenced or disposed. For
descriptions of weighted caseload systems see Judicial Council of California, 1968
Report 103-106; Annual Report of the Administrative Office of the United States
Courts, 1971, 167 et seq.
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possess extraordinary qualifications. By far the strongest z.md most heav.ily
weighted factor should be their management experience in pub}lc admin-
istration or in the private sector. They should have experience in modern
business and management techniques including the use of automatic data
processing and should have a university degree in public administration or
business, or equivalent discipline. They should have a demonstrated capa-
bility to plan and conduct management studies and to prepare recom-
mendations and reports to appropriate higher authorities and to implement
such recommendations when approved.

Above all, they should possess a very high degree of judgment, under-
standing and tact so that they can maintain a proper relationship with the
judges, members of the bar, court officials and the public. Detailed
familiarity with court procedures and structures while useful should not be
considered mandatory at the time of appointment. The applicants should be
prepared to engage in an extensive training program through both a formal
course in professional court management and through field observation and
experience.

The salary for the Provincial Director of Court Administration should
be at the level of a High Court judge and for the Regional Directors at the
level of a County Court judge. The Directors chosen must have a high
degree of professional stature so that they can command the respect of the
judges. The Directors must have only the highest management qualifications
and they must be compensated accordingly.

5. Physical Location of the Provincial Director of Court Administration

To facilitate the work he will have to carry out and to assure continual
close liaison with the judiciary and court staff, we recommend that the
offices of the Provincial Director of Court Administration be physically
proximate to or located within Osgoode Hall,

6. Advisory Committee on Court Administration

We have already indicated the importance we attach to a greater
emphasis being placed on long term planning and innovation, and on a
comprehensive or integrated approach to administering all the courts as a
system. Many of the recommendations made above will go a long way to
assuring that these matters are given greater emphasis. But we feel that
more is necessary. Consequently we recommend the establishment of an
Attorney General’s Advisory Committee on Court Administration. Its
primary responsibility should be for collating the totality of information
becoming available on the facilities and manpower necessary to the opera-
tions of the courts and for translating it into intelligent predictions on the
future requirements of the courts. This will assure that those who are re-
sponsible for the provision of resources may, with some degree of accuracy,
know in advance the nature of the resources required and the time in which
they will be required in order to maintain the desired standards in the ad-
ministration of justice. Further the Committee will provide a forum for
dialogue among the Chief Justices and Chief Judges of the various courts
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on court administration, and for an input into court administration by the
legal profession and the lay public.

The Committee should be composed of (a) the two Chief Justices
and all the Chief Judges, (b) the Deputy Attorney General, (c) the Deputy
Minister of Government Services, (d) the Provincial Director of Court
Administration, (e) four members of the legal profession, two active in
civil litigation (one from within the Judicial District of York, and one from
outside) and two active in criminal litigation (chosen on the same basis),
and (f) lay representatives. The Committee should have a permanent sec-
retariat which might conveniently be located within, or might be provided
by, the office of Provincial Director of Court Administration.

The Committee’s functions should embrace both a monitoring of the
present operations of the court system and making recommendations re-
lating to long term planning. To facilitate the performance of these func-
tions the Committee should be empowered to commission studies and
research projects. In doing so it should work in close consultation with the
office of the Provincial Director of Court Administration to avoid over-
lapping studies.

The Committee should be required to report annually, and at such
other times as the Attorney General should request or the Committee
should decide. The Committee’s annual report, which by statute should
be required to be tabled in the Legislature, might conveniently be sub-
mitted along with the annual report of the Provincial Director of Court
Administration.

7. The Need for an Educational and Research Facility Devoted to Court
Administration

The structural changes in court administration that we have recom-
mended, and the existing and future problems and demands of court admin-
istration point to the need for an educational and research facility at the
university level within the Province. In the United States improvements that
have been made in the area of court administration owe much to the work
of such establishments as the Institute of Judicial Administration at New
York University, the Institute for Court Management at the Law School
of the University of Denver, the Project for Effective Justice at Columbia
University Law School and the Federal Judicial Center in Washington, D.C.

We believe it is time that a similar facility was developed in Ontario
to examine, and aid in the solution of, the problems of court administration
in Canada. Such a facility could perform a number of important functions.
It could provide for the education and training of professional court ad-
ministrators. Similarly it could assist in the training and continuing educa-
tion of court staff including registrars, clerks, sheriffs, etc. Also, working
closely with the various courts it could assist in conducting seminars for
the judiciary. Finally, it could conduct research into all aspects of court
administration. Such research could be both of an independent nature and
under contract to the office of the Provincial Director of Court Administra-
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tion or the Advisory Committee on Court Administration. Since the prob-
lems with which such a facility will be dealing are not purely legal it should
be interdisciplinary in nature drawing on at least the resources of a law
school and a school of public administration or business.

We recommend that such an educational and research facility be estab-
lished in Ontario, and that the government make available the financial
support necessary to its development and maintenance.

C. MANAGEMENT INFORMATION SYSTEMS AND THE COURTS

The essence of our recommendations in this chapter is the need for
improvement in the management of our court system. In part this can
be achieved by the establishment of a new administrative structure em-
ploying professional administrators, But if the courts are to be managed
effectively more than this is necessary. Those who have to make decisions
regarding management must have meaningful, accurate and timely infor-
mation about the courts’ workload and performance on which to base their
decisions. Consequently the development of a management information
system for the courts is essential.

At present we still have imperfect knowledge about the operations of
many aspects of our courts in Qntario, though the situation has improved
considerably since the McRuer Commission Report. In response to the
MoRuer Commission’s recomriendation that better judicial statistics be
kept, the Ministry of the Attorney General has through its Systems Devel-
opment Branch started compiling, on a regular basis, statistics on the basic
operations of the courts — the number of actions and prosecutions com-
menced, actions set down for trial, dispositions, actions remaining untried
on the lists by age, etc. This represents an important step in the develop-
ment of a management information system for the courts, but there is still
much relevant data on court operation that is not readily available or being
collected. In part this is due to the fact that to date the Systems Develop-
ment Brazuch has laboured under the handicap of not having professional
court administrators to assist and direct the Branch by formulating the
decisions to be taken and indicating the necessary information to be
gathered. But it also seems apparent that the financial restraints under
which the Branch has operated have seriously limited its output and de-
velopment.'? The importance of accurate, up to date and comprehensive
information on the operation of the courts, if they are to be effectively
administersd, can hardly be over-emphasized. Such information is essential
to identifying and resolving many of the problems of court administration
and adequate financial support must be made available to ensure that the
necessary information is collected and analysed.

We are not the appropriate body to specify the design of a manage-
ment information system for our courts. This is a task much better left

A number of other difficulties appear to have been encountered by the Systems
Development Branch in carrying out its work of data collection. On assuming
responsibility for development of a management information system for the courts
the Provincial Director should make an immediate study of these difficulties and
attempt to remedy them,
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to the Provincial Director of Court Administration and his staff. But at
various points in our report we have indicated the need for certain types
of management information, e.g., weighted caseload analysis,*® basic in-
formation that is essential for case scheduling,!* etc. Also in the course of
our work we have gained some insight into the type of information that
would seem essential to the sound administration of the courts. Only some
of this information is at present being collected.’® With regard to civil
cases the following information, for each court and court location, would
appear to be basic: the number of actions commenced and set down for
trial (broken down by type of action); the age of cases set down for trial
and as yet undisposed of (including both the age of cases from the com-
mencement of proceedings, and from the date of setting down); adjourn-
ment rates; age of cases at time of disposition; the method of disposition
of cases (i.e., whether settled by the parties, settled after being called be-
fore a judge, or terminated by trial) ; the number of judges sitting to dispose
of the cases; and the number of cases not disposed of within the time goals
we have recommended. With regard to criminal cases the collection of at
least the following information, for each court and court location, appears
to be essential; the number of prosecutions commenced (broken down by
type of offence); the number of dispositions by trial, guilty plea, dismissal
and by charges being withdrawn; the average time taken between each
significant step in the criminal process; the average number of appearances
and remands and reasons therefor per case disposed of (broken down by
type of offence); the number of cases pending (by age and type of offence)
the number of criminal cases not disposed of within 90 days (by type of
offence); the average age of cases at time of disposition’® (broken down
by type of offence, and by the court in which the case is pending); the
rate at which accused persons elect the various forms of trial available to
them (broken down by type of case); the number of judges sitting in the
particular court; and the monthly disposition rate of criminal cases ex-
pressed in terms of judge days spent in court (broken down by courts).
While these lists are not intended to be exhaustive, it appears to us that at
least the above information must be available if we are to have an accurate
picture of the operations and capabilities of our courts.

Possessed of adequate information, those responsible for the adminis-
tration of the courts will be able to make informed decisions regarding
both day-to-day operations and long term planning. Similarly adequate
information will be essential in measuring how effectively the courts are
meeting the time goals we have recommended. To be useful, management
information must be current and delays in compiling data in a form
in which it can be used in decision making must be avoided. All data
gathered should be presented along with similar data for preceding months
and years to permit comparison so that trends and possible problem areas
can be identified. Further, when changes to the system are made it is im-
perative that prior to the introduction of innovations adequate data bases

1See n. 11, supra.

1See chapter 10.

15T addition, there is a paucity of information regarding criminal cases in the High
Court and generally with regard to the operations of the Small Claims Courts.

19t s important that the data collected show both the date of first appearance and
the date of the commission of the ofience.
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be developed so that the future performance can be evaluated. Otherwise,
the courts will be limited to making gross assessments as to the impact of
new procedures. While we stress the need for a comprehensive information
system, care must obviously be taken to see that the data collected is rele-
vant to administering the courts. The production of an avalanche of statistics
much of which is not useful in making management decisions must be
avoided.

To ensure the development and maintenance of an effective infor-
mation system we have recommended that this be a major responsibility
of the Provincial Director of Court Administration, and that the existing
personnel involved in court data collection and analysis be brought under
his direction. If the Provincial Director is to carry out this responsibility
he must receive the necessary financial support. The development and
maintenance of an effective management information system for the courts
will require careful planning, Further, the data to be collected must be
identified, located, obtained, recorded, stored and retrieved, and processes
developed for analysing the information for presentation in a form that is
useful to the ultimate users. Adequate trained staff will be required as well
as facilities and equipment all of which are expensive. But the development
of a management information system for the courts is essential and we
recommend the necessary financial support be made available.

D. SUMMARY OF RECOMMENDATIONS

1. A Provincial Director of Court Administration should be appointed
to 'be Tresponsible for the overall supervision and direction of all non-
adjudicative, administrative aspects of the courts.

2. The Provincial Director of Court Administration should report
directly to the Attorney General for purely administrative matters but
should establish and maintain liaison with the Chief Justices and Chief
Judges of the various courts.

3. Regional Directors of Court Administration should be appointed with
responsibility for the administration of all courts operating in their
respective regions. Each Regional Director should establish and main-
tain_ linison directly with the Chief Justice of the High Court, the
Senior County or District Court Judges in his region, the Senior Judges
of the Provincial Court (Criminal Division) in his region and with the
Family Court judges in his region.

4, A_nswering directly to the Provincial Director will be the Regional
Dirgctors of Court Administration and, where circumstances dictate,
such other officials as the Registrar of the Supreme Court of Ontario.

5. Thc_ appropriate existing administrative personnel will report to the
Regional Directors.

6. Tg the extent that it is necessary the Provincial Director and Regional
Directors should develop their own staffs.
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7. It should be made clear that to preserve the independence of the

judiciary on matters of adjudication, including administrative matters
which are regarded by the judges as bearing on adjudication, that the
judges’ wishes must prevail. The Chief Justices and Chief Judges ought
to be provided with executive assistants to assist them in the perform-
ance of their administrative duties. :

The Provincial Director and Regional Directors should be appointed
on a contract basis for a fixed term, renewable on the advice of a
committee composed of the Deputy Attorney General, all the Chief
Justices and Chief Judges and the Chairman of the Civil Service
Commission. The contract should provide for pension and employ-
ment benefits.

The duties of the Provincial Director should include the following:

(1) He should develop, organize and direct administrative systems
for each class of court in the province.

(2) He should evaluate the administrative requirements in each class
of court and after consultation with the Chief Justice or Chief
Judge respectively of the court affected make recommendations
for change or improvements to the Attorney General.

(3) He should investigate all complaints regarding the administrative
operations of each class of court.

(4) He should consult on a regular basis with the Chief Justice or
Chief Judge of each class of court with respect to such matters
as the judicial manpower needs, changes in jurisdiction, and
methods of scheduling and arranging sittings, and should trans-
mit any recommendations the judges wish to make on these
matters to the Attorney General.

(5) He should be responsible for court facilities, particularly court-
rooms,

(6) He should oversee the development and operation of a compre-
hensive statistical reporting system for each class of court
throughout the province and ensure the availability of current
management reports on both a province-wide and regional basis.

(7) He should oversee the development revision and distribution of
instruction manuals for use of registrars, court clerks, local ad-
ministrators, special examiners, court reporters, court interpret-
ers and court statisticians throughout the province, and should
standardize and keep general oversight of all paper and man-
power systems in court offices throughout the province.

(8) He should develop training programs for local registrars, county
court clerks, local administrators and court reporters, and should
arrange for the administration of these programs.

Sy
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(9) In consultation with the respective Chief Justices and Chief
Judges he should develop policies and standards regarding hours
of court sittings throughout the province.

(10) He should prepare budgets for the operation and maintenance
of the various classes of courts in the Province after consultation
with the respective Chief Justices and Chief Judges, and should
oversee the maintenance of budgetary and fiscal control.

(11) He should conduct a continuing examination and evaluation of
court facilities and equipment and stay abreast of technological
improvements in court and office equipment for potential appli-
cation in the system.

(12) He should develop a public information facility so that the public
might be better informed about the operation of the courts.

(13) He should be responsible for court reporting in all courts
throughout the province, dirccting the work of court reporters
and keeping abreast of developments in electronic reporting
techniques.

(14) He should oversee the hiring, employment and job assignment
of all court personnel.

(15) He should continually evaluate the administrative operations of
the courts, and oversee the conduct of studies to project the
likely impact on the courts of legislative changes, and develop
new administrative procedures and keep abreast of developments
in court administration in other jurisdictions.

10. The duties of each of the Regional Directors would to a large extent

be delegated to them by the Provincial Director and would include:

(1) cqnsulting with the Chief Justice of the Hight Court and his staff
with respect to providing all necessary facilities for High Court
sittings in his region;

(2) assisting the Senior County Court Judges in his region in the
rotation and reassignment of County Court judges in his region
and consulting with respect to providing all necessary facilities
for County Court sittings in the region;

(3) assisting the Senior Provincial Court Judges in his region in the
assignment of judges in the region and consulting with respect to
providing all necessary facilities for the Provincial Court sittings
in the region;

4) ipvestigating all complaints regarding the administrative opera-
tions of all courts in the region and reporting to the Provincial
Director with recommendations;
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(5) attending periodic meetings with the Provincial Director to ass.ist
in the development, organization and coordination of adminis-
trative systems for the courts generally; and

(6) overseeing the employment and job assignment of all court per-
sonnel in the region, but according to the procedures and stand-
ards determined by the Provincial Director of Court Administra-

tion and his staff.
The assigning of judges must remain a judicial function.

The Provincial Director should submit quarterly rcports on the opera-
tions of the courts and his office to the Attorney General and a com-
prehensive annual report to the Attorney General which should by
statute be required to be tabled in the Legislature. The annual report

should include:

(1) A survey of the work of each class of court in the preceding
calendar year, including proceedings commenced, dispositions,
backlog, delay and weighted caseloads.

(2) A general report on the condition of the courts including a de-
scription of any recent changes or innovations, and any recom-
mendations that the Director may have for improvements therein.

(3) A survey of studies undertaken in the preceding year relative to
the administration of the courts, and the results and implications
of such studies.

(4) Financial statements indicating the cost of operating the court
system, taking into account both revenues and expenditures.

The Provincial Director and Regional Directors should have exper-
ience in modern business and management techniques. They should
have a university degree in public administration or business and have
a demonstrated capability to plan and conduct management studies
and prepare recommendations and reports to higher authorities and to
implement such recomméndations when approved. They should pos-
sess a high degree of judgment, understanding and tact.

The salary for the Provincial Director should be at the level of a
High Court judge and that of the Regional Divectors at the level of a
County Court judge.

The offices of the Provincial Director should be in the vicinity of
Osgoode Hall.

An Atftorney General’s Advisory Committee on Court Administration
shoulc be established composed of:

(a) the two Chief Justices and all the Chief Judges;
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(b) the Deputy Attorney General;
(c) the Deputy Minister of Government Services;
(d) the Provincial Director of Court Administration;

(e) four members of the legal profession, two active in civil litigation
(one from within the Judicial District of York, and one from
outside) and two active in criminal litigation (chosen on the
same basis); and

(f) lay representatives.

The Committee should be responsible for monitoring the operations
of the courts and making recommendations for long term planning.
It should report annually and at such other times as the Attorney
General should request or the Committee should decide. The annual
report should be required by statute to be tabled in the Legislature.

17. An educational and research facility in court administration should
be established in Ontario to provide education and training for pro-
fessional court administrators and to assist in training court staff. It
could assist in conducting seminars for the judiciary and could conduct
re':se.arc;h into all aspects of court administration. It should be inter-
disciplinary in naiure. The government should make available the
necessary financial support for its development and maintenance.

18. A major responsibility of the Provincial Director should be the de-
velopment and maintenance of an effective management information-
system. The nécessary financial support for such system should be
made available by the government.

E. MEMORANDUM OF DISSENT AND EXPLANATION OF THE FHONOURABLE
J. C. McRUER

I am in agreement that the administrative structure of the courts should
be strepgthened by providing an efficient and coherent administrative staff
}Vho will understand the court processes and work in harmony with the
]udges $0 as to relieve them of as much administrative detail as possible
yvhlle at tl}e same time maintaining the traditional independence of the
]udges.' It is never to be forgotten that the Act of Settlement, passed in
17(.)1, is part of the law of Ontario and it is one of the corner-stones on
which freedom in this Province rests. That Act was not passed for the
benefit of or the protection of the judges but as the title states, it is “An
Act fpr the further limitation of the Crown and better securing the rights
and liberties of the subject”,

.Subject to this, it is important that skilled* administrative staff be
provided to perform those administrative tasks that do not require judicial
itervention and to assist in the performance of the administrative tasks
that do require judicial intervention. I am in agreement that there should be
a Provincial Director of Court Administration.
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I respectfully disagree with my colleagues with respect to the admin-
istrative structure that should be provided. In place of Regional Directors
each of whom would be concerned with the collective administration of the
High Court of Justice, the County Courts, the Provincial Courts (Criminal
Division), and the Provincial Courts (Family Division) in their respective
regions, together with executive assistants for the Chicf Justices and the
Chief Judges, I would recommend the following structure.

Under the Provincial Director of Court Administration and reporting
to him there should be four Deputy Directors of Court Administration, one
associated with the Chief Justice of the High Court; one with the Chief
Judge of the County and District Courts; one with the Chief Judge of the
Provincial Courts (Criminal Division) and one with the Chief Judge of the
Provincial Courts (Family Division). The respective Deputy Directors
would work in close collaboration with the Chief Justice of the High Court
and the Chief Judges of the courts to which they are attached. Their duties,
among other things, would be to keep under continuous review the progress
and problems of the respective courts throughout the Province, and the
statistical returns that are made and to develop improvements in the
statistical system. These returns should be studied constantly to forecast
difficult situations that are likely to arise in the respective court systems
from time to time and in collaboration with the Chief Justice of the High
Court and the Chicf Judges of the other courts respectively the most
efficient use of judicial manpower should be planned as well as new or
improved plans of court administration.

The scheduling of cases in the first instance should be the respon-
sibility of the local registrars, the County Court clerks or local administrators
or clerks of the different courts. The Deputy Directors should conduct a
continuing review of caseloads. They should investigate delays in having
cases tried for the purpose of determining the causes for delay and recom-
mend steps to be taken to remove causes of delay. It is of prime importance
that each Deputy Director become a specialist in the problems of the
particular court system to which he is assigned. The problems of each of the
court systems be they of the High Court, the County Courts, the Provincial
Courts (Criminal Division) or the Provincial Courts (Family Division) are
very different and solutions for these problems are of an entirely different
nature because of the different characteristics of the courts.

The structure I recommend would synchronize with the present struc-
ture of the courts. For example, the Deputy Director attached to the High
Court would co-operate with the Registrar of the Supreme Court and
through him with the local registrars. He would be charged with the duty in
the first instance of determining the requircments for court sittings in the
various trial centres and drawing up the circuit lists for adoption by the
judges. He would keep under daily review the day-to-day sittings of the
courts and the cascloads and advise the Chief Justice of the High Court of
the necessary action to be taken and the assignment of judges necessary to
relieve congestion. He would be available to members of the bar to receive
suggestions from time to time for solving problems concerning delays and
inconveniences that are common in any country where a judicial system
similar to ours prevails. Although the ultimate adoption of the circuit
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assignment _of the judges should rest with the judges and where judicial
supervision is required it should be available, the Deputy Director should be
given adequate freedom to develop his own administrative talents and ideas.

The Deputy Directors for the court systems, other than the High Coutt,
should likewise be charged with supervising the administration of each of
the respective courts according to their particular needs in collaboration
with and where necessary, under the direction of the Chief Judges. Their
duties would have to be defined according to the requirements of the court
system to which they are attached. Those duties can only be defined in close
consultation with the respective Chief Judges.

My respectful view is that Regional Directors of Court Administration
each having regional duties to perform concerning the High Court, the
Cpunty Courts, the Provincial Courts (Criminal Division) and the Pro-
vmcial Courts (Family Division) and taking orders from the Provincial
Duegtor of Court Administration would not work satisfactorily. The lines
of direct communication respectively between the local registrars, the
County Court clerks and the clerks and administrators of the Provincial
Courts (Criminal Division) and Provincial Courts (Family Division) with
the Chief Justice of the High Court and the Chief Judges of the other courts
would be destroyed by interjecting Regional Directors having responsibilities
for_ administering all the different systems of courts in their particular
regions. They would report to the Provincial Director of Court Administra-
tion who would hold discussions with the Chief Justice or the Chief Judge
cc_)ncern.ed. This plan in my view would multiply rather than reduce the
difficulties in solving day-to-day problems and it would not assist in
developing better systems.

The duties of Deputy Directors as I would conceive them to be could
not be performed by executive assistants. I do not think the executive
assistants would serve any useful purpose.

d’Ijhe diagram for the structure for court administration that I recom-
mend is:

Provincial Director of Court Administration

Deputy Director
for High Court
including the
Divisional Court

Deputy Director
for County and
District Courts

Deputy Director
for Provincial
Courts (Criminal
Division)

Deputy Director
for Provincial
Courts (Family
Division)

Registrar of the
Supreme Court
and Local
Registrars .

County Court
Clerks

Provincial Court
Clerks or Local
Administrators

Provincial Court
Clerks or Local
Administrators
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The Deputy Directors should be located so that they may be id
immediate contact with the Chief Justice of the High Court or the Chief
Judges of the respective courts to discuss matters with which they are
mutually concerned and to keep under continuous review Low justice is
being administered throughout the Province in the respective courts.

I can see no useful purpose in involving the Court of Appeal in the
structure for court administration. A good administrative assistant to the
Chief Justice of Ontario working under his direction should be adequate
for the purpose of the affairs of the Court of Appeal.

In other chapters in this Report there may be implied or specific
reference to the functions or duties of Regional Directors of Court Admin-
istration concerning matters dealt with in those chapters. It is unnecessary
for me to discuss these specifically. It is sufficient to say that because I make
no reference to them it is not to be implied that I adopt the concept of

Regional Directors for any purpose.

CHAPTER 3
PROPOSAL FOR MERGER OF THE
HIGH COURT OF JUSTICT OF THE
SUPREME COURT OF ONTARIO
WITH THE COUNTY AND
DISTRICT COURTS

SUMMARY

;1>

INTRODUCTION TO THE PROPOSAL

B. HISTORY OF THE JURISDICTIONAL OVERLAP AND
CONCURRENCY BETWEEN THE Two COURTS

C. EARLIER PROPOSALS FOR CHANGE IN ONTARIO

D. RECENT DEVELOPMENTS IN OTHER JURISDICTIONS
1. British Columbia
2. Alberta
3. Quebec
4. England

E. THE CONSTITUTIONAL IMPLICATIONS
1. Complete Merger
2. Jurisdictional Reorganization
3. Summary

F. ASSESSMENT AND RECOMMENDATION

G. SUMMARY OF RECOMMENDATIONS

H. MEMORANDUM OF DISSENT AND EXPLANATION BY THE
HoNOURABLE RicHARD A. BELL, P.C., Q.C.

A. INTRODUCTION TO THE PROPOSAL

In March 1971, the County and District C jati
Or}tarlo submitted a detailed bri}éf to the Commic;lslir(gnJSSESISngZi?iﬁgmilrlztg
;l)ligt, .thtat Cthe present High Cou'rt of Justice be merged with the Count,y and
o e‘rrlice ourts 1nto one province-wide Superior Court presided over by
itspaut}r court judges of equal r_ank. This brief was given wide publicity by
s iors and provoked considerable discussion among judges, lawyers

members of the public, much of which was reflected in subsequent

briefs received and in th issi i
B e Commission’s meetin i
throughacs i ood In th gs with members of the bar

. structllgliga:f]?l t;}l; Prglzoste}l forfrnlerger involved issues fundamental to the i
ministration of the upper levels of the courts in Ontari |

: ! ‘ n Ontarjo, i«

gﬁl iﬁgmdeyed 1t necessary and desirable to devote a separate chapter to a o
cussion of all aspects of the proposal. Succeeding chapters relating to
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the High Court of Justice and the County and District Courts build on the
majority recommendation in this chapter.

Briefly put, the proposal is to create a new Sgpenor CouE‘tJofS tioclétz;ig
encompassing all present members of bot}1 the High Ccclnirtlz)1 I%ce o ane
the County and District Courts of Ontario, wbo_ would hold o ce unce;
identical conditions relating to tenure, salaries, reticement age, pens o cz)urt.
Under this proposal the Court of Appeal would become a‘setpgraé urrooaté
All judges of the new Superior Court wou_ld also be a‘p‘%gutl. e Sar o‘f’ﬁ o
Court judges by the Province and have provmcc—wxqe jurisdic I?n.t‘ e e
of Chicf Justice of the Superior Court and Associate Chief Justic Ol
Superior Court would be created. Thgre wpuld alsg be _a'Dlyxs1_c1mz; ourt
of the Superior Court with jurisdiction virtually 1der'1t1f:al toﬁUa lg e
present Divisional Court, and every judge oE. the Superio Court w.c.)u. Lhed
member of the Divisional Court with the Chief Justice of the Superior Lo

acting as its President.

For Superior Court purposes, the Province \yould be divided into_clg_htt
judicial districts si, 7'~ to those now existing in the county and distric

court system, but + light variations to takp into account recent demo;
graphic trends. Thr # Justice of the Superior Court \yould name one ’Ot
the judges in each . \I district who would act as president of the distric

circuit for a two-year renewable term. The president of cach_ ]udlcml. dlstrlcé
would have administrative responsibilitics 1.mder the Chict Justxc‘e atll]
Associate Chief Justice to arrange the allocation of work and to dep ?th he
judges within the district of which he haq bgcp namegl president. o elge
would be a court administrator in each judicial district who wou 1de
responsible to a senior court administratpr for the Prqvnnce: Ther]e 'wcci)}l. 1
in addition, be one or more masters appomtgd to l?e re?sml‘ent in each ju ﬁlc.1a
district, who would have the same powers i their districts that the Smu:r
Master of the Supreme Court now has in Toronto. They wou]d'bgot'g e
among court centres in the district, but the~y would not be_: responsible tor
the trial of actions involving mechanics’ liens. The dlSFl‘lCt administrator
would supervise all registrars and _wogld .be responglble for ?él%qu?ge
reporting and secretarial services in hl§ dxstrlc.t..The registrar would be the
taxing officer in each centre. The district ac{m_mstrator would also_arrangg,
in consultation with the senior court adnymstrator for the Prqvmcc, the
place and time and mature of the sittings in each court centre in tk.xe dl}f-
trict, and the Chief Justice of the Superior Coprt, in E:onsultahon yvxth t 1(1
district administrator, would arrange the rotation of judges for trial wor
in cach district and also the allocation of chambers and Surrogate Court
work in each district.

It was acknowledged that the implementation of this .proposal would
entail an amendment to the federal Judges Act* and t_he.lssuance of new
patents by the Governor General. The County and District Court Jud.ges
Association of Ontario also made their proposal conditional on a num])f:x of
the administrative and minor adjudicative functions of County Qourt judges
being transferred to other functionaries. These matters would include suck

things as the performance of marriages, revision of the voters’ lists, fiats

1R S.C. 1970, c. I-1; see also section E infra.
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under conditional sales contracts and chattel mortgages, appeals from
assessment review courts, and presiding over Small Claims Courts.

To appreciate the advantages and disadvantages of this proposal it is
essential to understand the history of the jurisdictional overlap and con-
currency between the two courts and the earlier proposals for change.

B. HISTORY OF THE JURISDICTIONAL OVERLAP AND
CONCURRENCY BETWEEN THE Two COURTS

The Supreme Court of Ontario has always been institutionally separate
and apdrt from the County and District Courts. Even when the first Court
of King’s Bench was established in Upper Canada in 17942 as the func-
tional predecessor to the present Supreme Court of Ontario, it was thought
necessary to establish a separate system of district courts with a limited civil
jurisdiction in all actions above forty shillings and not exceeding £15.3
The district courts at that time were modelled in part on the county court
systemm in England but were also considered necessary to overcome the
disappearance of the local Courts of Common Pleas which had been swal-
lowed up by the centrally-located Court of King’s Bench, thus causing hard-
ship to the residents of outlying districts in the case of small debts.* Unlike
the County Courts in England, the district court judges acquired their own
criminal jurisdiction, but only by virtue of the fact that in 1845 the district
court judge was made Chairman of the General Sessions of the Peace in his
district.® In 1873, he was permitted for the first time to preside alone at
the General Sessions,® and in the same year a new court of record called
the County Court Judges’ Criminal Court was established for the trial of
accused persons without a jury on their consent.” Complementary federal

legislation was provided in 1889 by the enactment of the Speedy Trials
Act.8

Notwithstanding the fact that the County and District Courts have
remained separate and apart from the Supreme Court in the trial of both
civil and criminal matters, there has been a gradual movement towards con-
currency of jurisdiction, particularly in civil matters, to the point where the
functional distinctions between the two courts are not always perceptible,

For example, on the civil side as early as 1849 it was provided that
while the aggregate of sums claimed on different matters might be in excess
of the jurisdiction of the County Court, no objection could be taken if the
sum awarded was within the jurisdiction.’ The following year it was pro-
vided that the Superior Court had concurrent jurisdiction within the same
monetary jurisdiction of the County Courts (£ 10-100, depending on the

*34 Geo. 3,c¢. 2 (U.C.).
*34 Geo. 3,¢. 3 (U.C.).

‘gge(Riddell, The Bar and the Courts of the Province of Upper Canada, or Ontario
1928).

'8 Vict., ¢. 13,5, 3 (Can.).

*The Administration of Justice Act, 1873,8.0. 1873, c. 8, 5. 56.
Ibid. s. 57.

®S.C. 1889, ¢..47, incorporated into the first Criminal Code, S.C. 1892, c. 29.
12 Vict., c. 63 (Can.),




48

subject matter) with the proviso that the ﬁlaint'iff woul:le t::cc:) %gigﬁgoi):;z
i tions we

County Court costs. All papers in such ac _

E‘ci)nferior }jlurisdiction”.l" In 1856, the practice and procedure follol\yecL 11;1

the High Court was extended to the County Court wherever applicable,

1 1 1 11
subject to certain minor exceptions.

There was even a degree of concurrency ip respect of equity Jlusr;s;

diction. The Court of Chancery was established 1]1; Up};:er %anaglarilsle 1857
. f King’s Bench, with a ju
to complement the common law Court o . .
in equify similar to that of the Court of Chancery in ang.lax'ld. Efteen.gea;rsl
later in 1852 it was thought necessary to con’_fer jurisdiction in equity o
the County Courts in specified cases dealing leth spch Ilrzaflgcla]rss Z}fxr?scgﬁzttlion
i i i tgages and injunctions.” LIS J
ing, claims against estates, mor ! s e e
ts and given exclusively to
as later taken away from the County Cour _

‘(gourt of Chancery and remained there until the passage of The {'ualzcaturet
Act in 1881, by which the County Courts were given power 1to granr
equitable relief in matters within their jurisdiction to the extent of the powe
of the High Court of Justice's in like cases.

In 1860 it was provided for the first time that actions might (l;e 'Fra;l;-
ferred from the Superior Courts of Common Law 1n Upper szmz} z;»t};)t Oe;
County Courts for trial where the amount <.:la1m.ed wasf }:)1 gc e
ascertained by the signature of the defendant, 1§ a Ju@g@, of the Cupe o
Court was satisfied that the case could safely be tried in the Co_un.tyd. ourt.”
In the same year, County Courts were also altlowed to share juris 1c§1on 111
actions against overholding tenants, b.ut only in cases where the yearly re1:
did not exceed $200; they were also gu{en.th'e same rights as superior courts
in actions for ejectment within their jurisdiction.®

At this time it was also made possible, by leave and on terms, ‘to
remove an action from the County to the Superior Common Law. Ci;mf-;
where the sum claimed was in excess of $100.16 The County. Courts ct1
of 1896 broadened this provision so that the County Court judge had the
power to transfer actions or matters which appeared to be beyonFI l}1s Jurllsc-1
diction to the higher court a1, in the alternz}twe, so that the plaintiff coul
abandon the excess and continue his action in the C_ounty Court. In certain
cases, the County Court judge could entertain a motion and h'cllve. thfa £}Ct1011£13
continued in the County Court, notwithstanding the excess of ]_urlsdlctlon.
The same Act for the first time provided t'haF w_he.re the parties consented
in writing before the issue of the writ, the jurisdiction of the County Coqrt
could be extended to any amount without approval of a Supreme Court

1013 Vict,, ¢. 52,s. 1 (Can.j. )
1uphe Common Law Procedure Act, 1856, 19 Vict., ¢, 91 (Can.).
1215 Vict,, ¢. 119, ss. 1, 2.
135,0, 1881, ¢. 5,8 77.
: : ict., c. 42, 5. 4 (Can.).
17he Common Law Procedure Act, 1860, 23 Vict., C 4:2. s ) N
mz‘illzeAct (0 Extend the Jurisdiction of the County Courts, 1860, 23 Vict,, c. 45,
. an.). i
“’il 1} .Eic(:"t1 to)ReguIaie the Removal of Causes from County Courts, 1860, 23 Vict.,
c. 44,s. 1 (Can.).
175.0. 1896, ¢. 19, ss. 4, 5.
BIhid. s, 11.
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judge if the claim was liquidated and ascertained by the signature of the
defendant.®

The existing basis of concurrent civil jurisdiction in the County Courts
and Supreme Court was established in 1909 and 1910 when it was stip-
ulated that the County Court judge wazs authorized to try any action
brought in the County Court regardless of the amount involved if the action
was otherwise within the Court’s competence, unless the defendant disputed
the jurisdiction of the Court in his appearance or statement of defence with
reasons. If the defendant did object, the plaintiff could transfer the papers
and proceedings to the Supreme Court on praecipe, failing which the
defendant could apply to a Supreme Court judge to have the case moved
up. If the defendant did not dispute the jurisdiction within the time limits
prescribed, then the question of lack of jurisdiction could not be raised or
brought into question and costs could be awarded by the court on the
Supreme Court scale.?® This, however, still left it open for a defendant to
dispute the jurisdiction in his appearance or statement of defence but then
do nothing until the time of trial, at which point he might move for dis-
missal on the grounds of lack of jurisdiction. This course of action was
closed to a defendant by an amendment in 1970 to The County Courts
Act®® whereby the jurisdiction of the County Court was deemed to be
established when the defendant failed to apply to a Supreme Court judge
to have the action moved up within the requisite ten-day period. This in
effect provides a further inducement to plaintiffs to utilize the concurrent

jurisdiction of the County Courts when commencing civil actions, regardless
of amount.

Apart from the functional concurrency just described, the maximum
monetary jurisdiction of the County and District Courts has continued to
increase from $3,000 in 1962 to the present amount of $7,500 as at July 1,
1971.22 This latest increase in th. monetary jurisdiction of the County
Court will involve a substantial amount of the civil work which would
formerly have been heard by the Supreme Court. Indeed, a review of all
Supreme Court judgments entered at Toronto during 1970 revealed that

only 186 out of a total of 466 (approximately 40% ) involved sums exceed-
ing $7,500.23

Jurisdictional concurrency also exists to the extent that County Court
judges are local judges of the High Court under section 115 of The Judica-
ture Act.** One of the most important concurrent functions of the County
Court judge in this capacity is in respect of matrimonial causes under the
Divorce Act. This jurisdiction arose under a 1970 amendment to The
Judicature Act.?® Table I which follows indicates that the new juris-

¥Ibid. s. 3,

*The Law Reform Act, 1909, 5.0. 1909, c. 28, s. 21; The County Courts Aet,
1910, 8.0. 1910, c. 30, s. 22.

*The County Courts Amendment Act, 1970, 8.0. 1970, c. 98, 5. 3(13).

*1bid.s. 3 (1-11).

“Information received by the Commission from the Registrar of the Supreme
Court of Ontario, May 11, 1972,

#R.S8.0. 1970, ¢c. 228.

*The Judicature Amendment Act, 1970 (No. 4), 5.0. 1970, ¢c. 97,s. 11(2).
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diction granted to the County Court judges sitting as lpcz_ﬂ jng;ii{)iat:g
I—Iigﬁ Court, coupled with the increase 1of. Ircllonetari éug;;ﬂ;%téggtl?ncreases o
g us
in the County Court, has already causec | n
Eﬁe%’osr(l)coof County Court judges with a corresponding decrease 11 the wor

of the High Court judges.

TABLE I

COUNTY
1IGH COURT OF JUSTICE AND
e AND DISTRICT COURTS

Summary of Writs Issgefi and.Divorce
Petitions Filed and Civil Actions Set .
Down During the Last 6 Months of 1970 and 197

ici Provincial
Writs issued and X dicial  Judicial ovine
Ign(lc:lrg:s Filed 8‘\1;(5;3:% glfx \l’ork District of York of —
: 1970 1971  Change 1970 1971 Change 1970 1971 h i
79%
3 2,670 +3% 6,847 6,901 +.
i 4,263 4,231 -1% 2,584 K
Divorce ,
~249%
High Court -24% 4,366 3,277 —24% 9,279 6,988 o
Actions 4,913 3,711 _—Z_ﬁ 277
Glom oy Taom - 7 +11%
golgnty Court 11,041 12,972 +8% 11,674 13,255 +13.5‘/"i_”3;«!_,‘615 26.22;“—‘ %
ctions o41 2972 8% 1L6W IS T
Actions Set _
— 4,140 3,804 ~8%0 2,406 2,419 +.5% 6,:556 EZEB -4, %
Divorce a0 3ses -8B 2406 AED e e
for High Court 4,140 2,151 ~48% 2,406 2,017 -20% 6,546
& Matéimorl\inl 1,653 (new) 402 (new) 2,2?5 Encw)
Causes Cour 68 wew Cf o
High Court e T iom a2 936 803 14 2455 1899 2%
1igh Co N ‘._....MA...-.,,,..‘-,_._._. g
County Court 1,804 1953 +8% 1,538 1677 w95 334 3630
oun N e B

The jurisdiction of the local judge in cfhan}bers has betetxgr ;gzrnac&lliléz
extenided and concurrent jurisdiction now exists in r‘na.nytr' :lzu}wp.' e
formerly could be heard only by a nghf (iqur.t ]9(11g2t§g;1121 ?1 tl;,ls back AT

i i this jurisdi g
or chambers in Toronto. The history ot tl n dates Dok o e
i i thorize and require the judg
when it was found expedient to au iges of >
i da to make orders respecting pI
several County Courts in Upper Qana ! e
ice i ing i » Courts of Common Law W
tice in cases pending in the Superior -oms  ier
i i : ties.2? The County o
iently be disposed of in the seveL_al coun .
(\::zgvzt:?ceiudzd frompthis provision in this and subsequent Judicature Acts

until 1970.%8

In summary, the civil jurisdiction of the .High Court judge an? tf};er:
County Court judge approaches concurrency in many areas, except,

i Court of Ontario (here-
2 les of Practice and Procedure of the Supreme ’
nisrf:f:tzc;lr'erg:ri;d {o as the Rules of Practice), R.R.O. 1979, Reg. 545 as amended

Rule 212.

27 i . 5. . . . .
2%20\/1?9.:]8. 603’373s s. 11(1). The constitutional validity of this amendment was

i i Re Constitutional Validity
Ontario Court of Appeal in Reference '
E?hggn}z)))l’l t?;: of The Judicature Amendment Act, 1970 (No. 4), [197 112 O.R

521,

SO

~
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instance, in those cases involving more than $7,500 where one or more of
the parties may insist on a hearing before a High Court judge or in pro-
ceedings by way of certiorari, prohibition or mandamus (now usually
brought as an application for judicial review to the Divisional Court under
The Judicial Review Procedure Act, 1971).2°

With respect to criminal jurisdiction, the County Court judges had no
authority to hear criminal matters before 1845, and following that date
they exercised criminal jurisdiction only because of their position as justices
of the peace. There has developed since that time a functional overlap
tantamount to concurrent jurisdiction with the Supreme Court on the trial
of all indictable offences except those of treason, alarming Her Majesty,
intimidating Parliament, inciting to mutiny, sedition, piracy, capital and
non-capital murder and attempted murder (over which the Supreme Court
has exclusive jurisdiction).?® This concurrent jurisdiction, with the more
serious offences remaining within the exclusive jurisdiction of the higher
court, can be traced to thc English system which was imported into pre-
Confederation Canada in the eighteenth century. Mr. Justice Riddells!
describes the prevailing arrangement in the colony of Quebec immediately
prior to the creation of the Province of Upper Canada in 1791:

While, ostensibly, the General Sessions of the Peace could try all
Felonies, by this time the practice had become universal to send all
Capital Felonies to a higher Court — the Court of Oyer and Terminer
and General Gaol Delivery, generally called the “Assizes”.32

This arrangement was continued through Confederation, and in 1869
the Parliament of Canada enacted legislation prohibiting any judge of the
General Sessions of the Peace from trying persons for certain types of more
serious offences.?® These offences, which were within the exclusive juris-
diction of the High Court of Justice for Ontario (otherwise termed a
“Superior Court of Criminal Jurisdiction” in the federal legislation), were
brought together in Canada’s first Criminal Code of 18922+ in a form similar
to that found in section 427(a) of the Code prior to its amendment in May
1972. The 1892 Criminal Code also made it clear for the first time that a
County or District Conzt judge had jurisdiction over any indictable offence
except the serious cases listed in the exceptions.

Thus it may be concluded that in criminal matters there has been a
functional overlap or concurrency of jurisdiction in the Supreme Court and
the County Courts ever since they were established in the part of Canada
which is now known as Ontario, with the exception of the more serious
indictable offences. Indeed, while the Supreme Court retains concurrent

#8.0. 1971, c. 48.

*The Criminal Code, R.S.C. 1970, c. C-34, s, 427, as
by the House of Commons or: May 17, 1972.

0p. cit. supran, 4.

*Ibid. at p. 63,

**See Offences Against the Person Act, S.C. 1869, c. 20, ss. 12, 43; Larceny Act,

S.C. 1869, c. 20, s. 92; and. Procedure in Criminal Cases det, S.C. 1869, c. 29,
s. 12,

#8.C. 1892, c. 29, ss. 538540,

amended by Bill C-2 passed
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‘urisdiction on all indictable offences, it is the County Court judges, with or
]\:llirt;lli(c)lixt a jury, who try most of them.?® The Qriminal .Code“ preve_:nt:ha
High Court judge from trying criminal cases w1tl}ou§ a ]ury,sc;,xcept 11; e
instance of an offence under the Combines Investigation Act: Apfcu:t_ rom
the serious offences over which the Supreme Court has exclusive jurisdiction
* the only criminal cases usually heard at the Assxzes are those in Whl%ll tt;e
accused person has elected trial by judge and jury but has not been able 0
raise bail and is brought before the Assizes under the Supreme Court’s
Commission of General Gaol Delivery when the Assize happens to be held
after the committal for trial and earlier than the General Sessions of Fhe
Peace. There was an exception to this in the Criminal C"oale38 under w}}wh
any person charged with theft did not have to be tnc?d at the Sessions
whe:e, by reason of difficulty or importance of the case, it appearegl prc;{pgr
to have it disposed of at the Assizes, This exception was seldom invoked,
however, and was not included in the 1953-54 revision of.the deg. Inla
sense, then, the County Court judge has powers over the trial of mdlf:tab e
offences that a High Court judge does not have because on tl_le .electlon of
the accused he can, in County and District Court Judges’ (_‘Jnmmal Court,
try all indictable offences without a jury with the exception of thosg in
section 427(a) of the Criminal Code and offences under the Combines

Investigation Act.

To sum up current practice in criminal matters, tl}e jurisdiction of the
County Courts and Supreme Court is not as overlapping or concurrent as
might appear from the language of the statutes, because in recent years
there have been few non-section 427(a) indictable oﬁence.:s which are tried
at the Supreme Court Assizes, either because of a more hberal_ granting of
bail or because the accused will elect trial before a County or ]?mtnct (_Jourt
judge without a jury. With the abolition of the death penalty m.practlcally
all cases and the narrowing of the range of serious offences, section 427 (.a)
loses much of its significance in the sense that mz‘lximm'n sentences which
may be imposed for section 427(a) offences are 11t§le different from those
which may be imposed for some of those offences, like armed robbery, not

included in the section.

Therefore, contrary to historical expectations anc_l the Englis}'l experi-
ence, it seems that the County Court judges in Ontario are carrying a far
greater burden of criminal cases than Supreme Court ]L}dg_es. Indeed, the
County Court judges probably try four tines as many gmmm.al "ases as do
the Supreme Court judges.3® These involve serious crimes in our society
such as armed robbery, fraud and trafficking in drugs. It has b_een sa1_d that
the Supreme Court judges try only the unique crimes of passion while the
County Court judges try the professional criminals providing the greatest
threat to our society.

agee Kinnear, “The County Judge in Ontario” (1954), 32 Can. Bar Rev. 21, at
. 35,

"“?{.S.C. 1970, c. C-34, 5. 429.

R.8.C. 1970, c. C-23, 5. 44(3).

38R S.C. 1927, c. 36, 5. 602.

89Gee Kinnear, op. cit. supra n, 35, recounting a statement made by the federal
Minister of Justice to the Special Committee of the House of Commons on the
revision of the Criminal Code in the spring of 1953,

~
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C. EARLIER PROPOSALS FOR CHANGE IN ONTARIO

Recommendations for increased jurisdiction in the County Courts were
submitted to the Government of Ontario as early as 1934. The following
note from the 1934 Canadian Bar Review is self-explanatory:

The County Court Judges Association has recommended to the
Attorney-General of Ontario the formation of a Superior Court for
that province. The proposal of the committee of the Association that
waited upon the Attorney-General was that the County Court, the
Surrogate Court, the Division Court, the General Sessions of the
Peace, and the County Judges’ Criminal Court, be merged in one
Court, to be called the Superior Court of Ontario; and that this court
be given a considerably increased jurisdiction. It was pointed out that
the High Court or Trial Division of the Supreme Court of Ontario, is
congested with cases, and that the judges of the County Court are
prepared to try a number of these, which are now beyond the juris-
diction of that court. This, it would seem, would relieve the Supreme
Court and at the same time give a greater convenience in trial to the
local litigants.40

The late Judge Helen Kinnear, former County Court judge for Hald-

imand, strongly supported these recommendations in an article written in
1954

The county judges themselves suggested a remedy so long ago as 1934
to simplify the machinery of justice at county level. Their solution
would recognize the fact that, although the county judge was properly
classified as an inferior court judge in 1849, when the court was
established, he should no longer be in view of the great increase in his
jurisdiction and his many additional duties. Their suggestion was to
replace all his present offices by one, that of Superior Court Judge, and
I concur heartily with that suggestion. When the Judicature Act was
passed in 1881, the idea of including the county court in the superior
court structure might have been premature, though I doubt it. Today,
serious consideration of the suggestion is overdue. .

Here, as in England, there is no logical reason why the dividing line
between county and supreme court jurisdiction is drawn where it is.
_Here, as there, the difference does not lie in the difficulty of the cases
heard or the importance of the issues to the litigants. In civil matters
it lies in the costs, and it is even less significant here than in England
because a county judge in Ontario may award supreme court costs in
cases heard by him which are ordinarily within the jurisdiction of the
supreme court. The line should be recognized for what it is, an arbi-
trary one, but intended to result in an equitable division of the work.
As already pointed out, there is no money limit now on the claims that
fal! wi'siin the causes of action a county judge may determine, if the
writ is w.ued in the county court and the defendant does not object

at the proper time, a strong argument indeed for a further increase in
his jurisdiction,

‘*“Current Events” (1934), 12 Can. Bar Rev. 600.
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In criminal matters, the line between the two jurisdictions does not lie
in the principles on which accused persons are tried or the procedure
followed, but in the seriousness with which the state views the crimes
listed in section 583 of the Criminal Code. It is easy to see why crimes
calling for capital punishment should be within the exclusive juris-
diction of the supreme court, but not so easy to see why crime-~ for
which the maximum penalty is less than life imprisonment shoul: de
within it, since the county judge may impose life imprisonment for
several crimes. As in civil matters, the dividing line appears to be more
or less arbitrary.

Dr. Jackson recommended in 1940 that high courts, both of civil and
criminal jurisdiction, and county courts be abolished and replaced by
one court with the jurisdiction of both, the judges to go on circuit
within each district, as is done by English county judges today. A
major drawback to such a change here is the wide jurisdiction of the
county judge in his collateral capacities. Little would be gained by a
union of the two courts if it were accompanied by the establishment
of a completely independent surrogate coutt.

On the other hand, the solution suggested by the county judges would
not interfere with the machinery of justice in the supreme court and
at the same time it would give the county judge the standing to which
the responsibilities of his office entitle him and facilitate uniformity in
procedure. I believe the county judges would be glad to have an
increase in their existing jurisdiction. Little objection would be raised
to the addition of matters now within th: exclusive jurisdiction of the
supreme court, such as divorce and matrimonial causes. In England,
during rccent years, county judges have been given authority to try
such cases as temporary judges of the high court. If the additional
work proved to be too heavy in the larger centres, the result would be
an increase in the number of county or superior court judges rather
than of judges of the supreme court. By the same token, costs to the
litigant should be reduced.**

The 1934 recommendations of the County Court Judges Association
with respect to the consolidation of the courts in which the County Court
judges exercised jurisdiction were generally supported by F. H. Barlow,
K.C., Master of the Supreme Court of Ontario, who in 1939 undertook a
survey of the administration of justice on the direction of the Attorney
General for Ontaric. Master Barlow recommended the following:

1. That the necessary legislation be drafted and passed for a con-
solidation of the County Court, the Court of General Sessions of
the Peace, the County Court Judges’ Criminal Court, and the
Surrogate Court, into one Court to be known as “The County and
Probate Court of the County of . . .”, with a provision that in all
matters in which a County Court Judge is persona designata that
the jurisdiction be conferred upon the Court and that the practice
and procedure applicable in such Court shall be followed.

“0p. cit, supra n. 35, at pp. 151, 154-155.
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2. That Rules of Practice and Procedure applicable speciall
i t
consolidated Court be drafted and adoptclz)dp.4L2 pecially fo such

A Select Committee of the Ontario Legj i i
) : gislature appointed in 1940
under the cha1rq1ansh1p of the Honourable G. D. Conan]s, then Attorney
General, to consider inter alia matters raised by the Barlow Report, saw no

advantage to be gained by implementing such i
adv : a re
indicated in the following: ® sommendation, as

Consolidation of certain of the inferior courts of the Province has been
suggested. The proposal would include the county and district courts
the surrogate courts, the courts of general sessions of the peace and thc;
county and district court judges’ criminal courts. Advantages would
mcl}Jde a reduction in the number of courts in the Province and con-
venience to the public by reducing the number of court offices. How-
ever, as there h.as been what might be termed a de facto conso’l'idation
I many counties and districts these advantages have already been
partially attained. Although the number of types of books of account
would be reduced, the actual saving in books of record, books of
account and other items of expense would be small, ’ °

While consolidation is desirable, the advantages to be gained do
not warrant such a scheme being put into effect at this time, having

regard to the great many amendments to
i Statute
which would be involved. " and rules of cour

THE COMMITTEE THEREFORE REcoMMENDS:

i That consolidation of inferior courts be not proceeded witli at
1is time but that hereafter in amending the statutes and rules of court

regard should be hz ol o
time, 48 ad to the possibility of consolidation at some future

The matter lay dormant for g period of over twenty years until in

1961 a thorough and com i j
a th g prehensive study of th isdicti
]a)nd Izlsilft Courts was undertaken by Eri}:: H. Sielkjugsglmon o, County
epuly Attorney General. In his report to th ney G i
put forth three principal recommendaptions: © Adtomey General’ M Silk

, then Assistant

(a) that the present monetary limi jurisdicti
1at | ry limits of jurisdiction of the
district courts of $1000 and $1200 be increased to $2§c())%n3itzll1ng

corresponding increase from $4 imi
orres resonben. $4000 to $10,0QO where that limita-

(b) that the judges of the co . istri
! unty and district courts, exc i
T(eronto and perhaps in Ottawa and London, be vest’ed a: Ii(t)c:ll
judges of the Supreme Court, with jurisdiction in 5,111 inter-

“'!Barlow, Int_erim and Final Reports on
in the Province of Ontario B-31 (1939),

““Report of the Selec Commit ]
. -
Tont oF th (loaes. ittee Appointed to Enquire into the Administration of

a Survey of the Administration of Justice
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(c) that consideration be given to securing such changes in the lgw
as may be necessary to vest in the judges of the county _and dis-
trict courts jurisdiction to try and dispose of actions for divorce.**

It will be noted that the first and third of Mr. Silk’s recommendations
have been substantially implemented. What is perhaps more significant,
however, is that while Mr. Silk had occasion to review all aspects of the
jurisdiction of the County Court judges, including whether they were com-
petent to try matters of considerable substance and real importance,*S at
no point was there any suggestion in his Report that there should be an
outright merger of the functions of the County Courts with those of the
Supreme Court. Neither did he have occasion to recommend consolidation
of all courts over which County and District Court judges preside.

The High Court and the County and District Courts were mentioned
in the McRuer Commission Report which first reported in 1968. In the
chapter on the County and District Courts it was implicit throughout, that
the County Courts and the High Court should remain institutionally
separate and apart, but with a shift of more criminal work into the High
Court and more civil work into the County Courts. Mr. McRuer

recommended:

1. The involuntary jurisdiction of the county court in personal injury
cases should be raised to $10,000, with the right to apply to a
Supreme Court judge for an order transferring an action from the
county court to the Supreme Court where it is made to appear
that by reason of the complexities of the law or facts, the action is
one that should be tried in the Supreme Court.

2. As far as possible, without imposing restrictions on the right of
the accused to be tried at the first court of competent jurisdiction,
all trials of persons charged with the more serious indictable
offences should be conducted in the Supreme Court.

3. The Province of Ontario should be divided into areas consisting of
groupings of contiguous counties for the purpose of setting up
alternate dates for the sittings of the assizes and the General Ses-
sions of the Peace within the respective areas.

4. Administrative arrangements should be made to alternate the jury
sittings of the Supreme Court and the General Sessions of the
Peace so that there would be a minimum of del~v between com-
mittal for trial and the actual trial of an accused.

5. Subject to Recommendation number 2, where an accused has been
committed for trial, the trial should be proceeded with at the next
sittings of an assize court or the General Sessions of the Peace in
the area where the trial can most conveniently be held.*¢

“Report of Certain Studies of the Jurisdiction of County and District Courts and
Related Matters 19 (1961).

“51bid. at pp. 23-25.

“McRuer Commission Report 619 (Report No. 1, Vol. 2, 1968).
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Largely in response to the recommendations in the McRuer Commis-
sion Report, the County and District Court Judges Association of Ontario
formed a committee, chaired by His Honour Judge J. C. Anderson of
Belleville, to study the matter. That committee submitted a report to the
Attorney General on August 21, 1968 recommending certain measures just
short of complete merger of the two levels of courts, as follows:

As will have been seen earlier in this Report, there does not seem
to be any demand, nor do we believe that solicitors or lawyers
generally wish the criminal jurisdiction of the County Bench to be
decreased.

On the assumption that our jurisdiction will be increased to
$10,000.00 in civil matters, and our jurisdiction in criminal matters is
not interferred [sic] with, and Divorce jurisdiction is given to our
Bench, then for all practical purposes, the jurisdiction of the County
gourt Bench will equal, and in some respects exceed that of the High

ourt . ..

Wg therefore recommend that The Judicature Act be amended
to provide for: (1) The Appellate Division, (2) The Assize Division,
and (3) The County Division.

In the County Division, in any civil action, the solicitors could
enter their action, either in the Assize Division or in the County
Division. There would be some Rule developed, that even after the
Writ is issued, where any given case might be transferred between
these Divisions.

~ In Quebec, the Queen’s Bench is primarily responsible for crim-
inal work; but on an ad hoc basis, the Members of the Superior Court
Bench ]3ave jurisdiction in all criminal work. As a Rule of Procedure,
the .ASS'IZC Division could still keep, which it would have the right to
retain in the first instance anyway, jurisdiction in murder, man-
slaughter, etc., but the Judges of the County Division of the High
Court could arrange assignment between the Divisions as he [sic]
might see fit.

‘ If this procedure were followed, our system would not be too
different from that presently in force in Quebec, and because Ontario
has a.larger' population than Quebec, the total number of Judges in
Ontario, even if all County Court Judges were made Judges of the
County Division of the Supreme Court, would not be greatly enlarged.

It _would be quite possible, even under present conditions, with
the additional work coming about through Legal Aid, if the County
Bench were relieved of Division Court work, to carry such additional
load as a system such as is suggested, was put into effect.

Juglge An.derson provided his own elaboration of the above recom-
mendations in an article published in the following year:
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It is not anticipated that any serious diffculty would arise as a
result of such a reorganization of the Courts. The County Court
Judges could return their patents and new ones ‘be issued to them,
appointing them to the County or Regional Division of the Supreme
Court. This would simply follow the procedure adopted after_the
passing of The Judicature ‘Act in 1881 and the amendments to various
‘Acts which flowed therefrom when all Judges from the various
Branches of the Court were issued with new patents appointing them
to the Supreme Court. Of course, presently the Rules of Practice apply
equally to the County Court. (see Rule 770).

Wiien such amendments to The Judicature Act were fully in
force, the members of the Supreme Court, County or Regional
Division, would continue to reside in the County Town of the County
to which they were originally appointed, but as Regional Government
gradually was brought into being, the Government might legislate that
the Court Offices and Courts might be located solely in the Regional
Seat of Government or in such other places as the Province might
from time to time determine. Judges then might be appointed to the
newly formed Regional area and the Courts would then be centred in
the main place of population in such area.

Once such a reorganization had taken place, The Jurors Act
would provide for only the selection of one jury panel in each County

or Region.

The appointments to the High Court (Assize or Circuit Division),
would be made to certain Districts, and for purposes of discussion, it
is suggested that the Members of the Assize or Circuit Division would
be appointed to any one of the [eight] Districts [roughly corresponding
to the existing County Court Districts], where they would live. . ..

A sittings of the Court in each County or Regional Seat of
Government, if business warranted, would be held six times a year, at
the beginning of every second month (sittings in the long vacation
might be dispensed with). The High Court Tudge assigned to the Dis-
trict Headquarters would normally preside over the Sittings in the
County Seats of Government. He might sit only one week, and then
the resident Judge of the County or Region would continue to deal
with the cases on the list, whether they were criminal or civil. In this
way litigants and their solicitors would be sure that once a case was
placed on the list for trial, it would be reached in its order, and that
non-jury cases could be fixed for trial by the granting of specific
dates for such trials.

Tt would be possible to summon a jury panel at any tirae to deal
with any important criminal case by appointment, and a jury panel
might be summoned to deal with a number of civil jury cases; the
jurors selected for these cases, and dates assigned to their trial and the
balance of the panel dismissed. This would result in a great saving of
time, and in a more orderly and regular disposition of the caseload.

~
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At the same time this was being done, there should be provision
to substantially increase the allowance made to jurors, at least to the
point that the average juror would not suffer a financial loss by reason
of being called for jury service. . ..

All .Judges of the Supreme Court would be provided with the
sa_m.e.basw salary and pension, but Judges appointed to the Appellate
Division, and to the High Court (Assize or Circuit Division) would
be paid an additional sum,*?

D. RECENT DEVELOPMENTS IN OTHER JURISDICTIONS

1. British Columbia

In 19609, legislation® was enacted in this province increasing the num-
ber of Supreme Court judges from sixteen to thirty-four and repealing the
County Cqurts Act, thus providing what, in effect, was a merger of the
County, D.lstrict and Supreme Courts in that province. This legislation did
not Prescmbe a system of resident Supreme Court judges throughout the
Proyl.nce,.bu.t made provision for the Chief Justice to assign judges to
judicial districts from time to time, and stipulated that at least one judge
would be available in each judicial district at all times.*?

The rationale of this legislation was given by the Honourable Leslie

R. Peterson, Q.C., then Attorney General f iti ia, i
Elonns et v al for British Columbia, in the

_Th.lS. change should provide for a more efficient management of
our judicial resources and better service to the public. We consider
this change fair and equitable because the jurisdiction of the present
Supreme Court and County Courts is roughly parallel now. In addition
the rules of the County Court were revised a few years ago making:

with very few exceptions, the rules of the Supr i
as the rules of the County Courts. preme Court applicable

' 'I would anticipate that a number of judges would i

in c?xﬂerent parts of the Province for the re]:gu{gar despatcllljeoi?i ‘]lsg;ac?iflz
busmegs at hls.level but that, with the flexibility afforded by one
court, ]gdges might move from time to time when their judicial load
is light into an area where the workload is piling up.

Because the judges of the existing County Cou i
by 1‘11§ Governor in Council, under sgction 9% of t;t: ?Brﬁt?s%p?\;gtrig
Amenga Apt, I have advised the Minister of Justice of the steps I am
proposing in connection with the reconstitution of the Supreme Court
and the Cougty Courts, so that he will be in a position to introduce
necessary legislation by way of amendment to the Judges Act, and to
make the necessary additional appointments to the Supreme éourt of

‘7(1969), 12 Can, Bar J. 72, at pp. 77-80.

®An Act to Amend the Su
1 L preme Court Act, 1969, S.B.C.
“Ibid. s. 5 (substituting new s. 18(2) (3)). € 1969, .38,
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the Province. I will be proposing that the court be increasecL 0by the
number of judges presently authorized for the County Courts.

The federal Minister of Justice has not yet.introdu'cf:d tl.le requlsllte
amendment to the federal Judges Act so as to be in a position to make the
18 additional appointments to the Supreme Court.

2. Alberta

On April 27, 1971 Royal Assent was given to Bill No. 8 Ofi the I(;e:%}s;
lative Assembly of Alberta, thus bringing into force :An. A‘ct to Amend ; 'It
District Courts Act. Until this date the maximum jurisdiction of the D{s ric
Court in civil cases had been $2,000 except on cor.xsent, qnc.l a ]glstl‘lct
Court judge could not preside over civil or criminal trials by )u1yci T fetn.z\;f
legislation removed all limitations with respect to amount or m? eo r.1t i
and in effect gave concurrent jurisdiction in all matters pxcept %aplt }211
offences, prerogative writs and divorce. In mtgoducmg Bill No. : ’t' eS:
Attorney General for Alberta indicated that he 1.1ad made representation
to the federal Minister of Justice to amend the Divorce Act to give divorce
jurisdiction to District Court judges in Alberta.

The following information concerning the orgar}izz}tion of th?, District
Court in Alberta has been provided for the Commisston by Chief Judge
Bennett of the County and District Courts in Ontario.

When Alberta became a province, the District Court was es.ta.b-
lished by naming one resident District Cour.t J}Jdge to egch judicial
district. He had jurisdiction only in the district to which he was
appointed. These “districts” were about the same size as a good-S}zed
county. In 1933 resident Judges were done away.w1th and the province
was then divided into two halves, viz. the District Court _of Northern
Alberta and the District Court of Southern Alberta. District (;oqrt
Judges were named to either the one or the other, and had no juris-
diction outside their own half of the province, except on a special
warrant from the Attorney General. As “resident Judges” died off, the
replacements in Northern Alberta were directed to live at Edmopton
and the replacements in Southern Alberta were directed to live glthpt
in Calgary or Lethbridge. At the present time there are eight District
Court Judges in Northern Alberta, all resident in Edmonton. There are
seven in Southern Alberta of whom five reside at Calgary and two at
Lethbridge. This is necessary because alt!mugh there are only siX
judicial districts in Northern Alberta, District Court J‘udge.s thqre are
required to serve twelve centres. There are only six judicial d.IStIICtS
in Southern Alberta, but the District Court Judges are reqmred. to
serve nineteen centres. The arrangement gives the maximum service,
but still requires District Court TJudges to go out on circuit 1n much the
same way as Supreme Court Trial J udges.??

soPeterson, “Proposed Reorganisation of the Courts of the Province” (1969), 27

Advocate 25, at p. 26.
817 etter to the Chairman of the Commission under date May 13, 1971,

.
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In 1969, during the debate on amendments to the Judges Act in the
House of Commons, G. Baldwin Esq., M.P. and Honourable P. Mahoney
Esq., M.P. both representing Alberta constituencies, urged the Minister of
Justice to lend whatever assistance he could to the outright merger of the
District and Supreme Courts in Alberta.52

3. Quebec

The Superior Court of Quebec has been cited on a number of occa-
sions as an example of a merged court system which has existed for many
years. While there has been no recent legislation changing the jurisdiction
of that Court, it is useful for comparative purposes to explore both the
statutory basis of its organization under the Courts of Justice Act®® and the
manner of its present administration.

The Superior Court of Quebec is composed of 87 judges, including the
Chief Justice and the Associate Chief Justice. For administrative purposes
the Court is divided into two appellate districts, the district of Montreal and
the district of Quebec. There are 57 judges in the appellate district of
Montreal all of whom come under the administration of the Associate Chief
Justice, and 30 judges in the appellate district of Quebec all of whom come
under the administration of the Chief Justice.

On the civil side, the Superior Court has e lusive jurisdiction in all
cases involving amounts in excess of $3,000, as well as divorce and bank-
ruptcy. Civil cases involving less than $3,000 are tried in the provincial
courts which also have exclusive jurisdiction over all actions involving
municipal or school tax assessment. If any civil cases brought before a
provincial court involve a fee of office, a right of the Crown, title to lands,
or rent or other matters which may affect future rights of the parties in
excess of $3,000, then by a process of “evocation” the case may be removed
into the Superior Court. When in a civil case before a provincial court a
defendant counterclaims for an amount above $3,000, the entire case must
be heard by the Superior Court. With these exceptions, the jurisdictions of
the two courts are mutually exclusive’* and there is no overlapping con-
currency of jurisdiction such as exists between the County Courts and the
Supreme Court in Ontario. The judges of the provincial courts in Quebec
are appointed by the Province and are not judges appointed under section
96 of the British North America Act.

+ On the criminal side, the Superior Court judges, sitting as judges of
the Court of Queen’s Bench (Crown Side)? and sitting with a jury, have
exclusive jurisdiction over all offences listed in section 427(a) of the
Criminal Code. In addition they have exclusive appellate jurisdiction in
summary conviction appeals under Part XXIV of the Criminal Code, either

“*House of Commons Debates, Vol. 114, Number 11, November 6
618-619, 621623, : ember 6, 1969 at pp.

SR.S.Q. 1964, ¢. 20, ss. 1-2, 2149, 60-69 (as amended).
**See Articles 34-36 of the Quebec Code of Civil Procedure.

"“Seie Courts of Justice Act, R.S.Q. 1964, c. 20, s. 61; amended S.Q. 1969, c. 19,
s. 1. :
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by way of trial de novo or by way of stated case. The judges of the Supe;ior
Court are also justices of the peace and coroners throughout the Province

of Quebec.

Tn addition to its exclusive jurisdiction over offences listed in section
427(a) of the Criminal Code and summary conviction appeals, Superior
Court judges have jurisdiction over all other indictable offences where the
accused elects to be tried by a court composed of a judge and jury. If the
accused elects to be tried by a judge without a jury, he can be tried either
by a judge of the provincial court (located throughout the Province) or a
judge of the sessions of the peace (located only in Montreal, Quebec, Trois
Rivieres, Sherbrooke and St. Jerome). When an accused elects trial by a
judge without a jury, the provincial judge or sessions judge holds the
preliminary hearing and if the accused is committed for trial, he will be
tried before another judge of the provincial court or the sessions of the
peace. If the accused re-clects under section 490(5) of the Code to go
before a court composed of a judge and jury, and if the election is filed in
accordance with the requirements of that section, then the accused must be
tried by a Superior Court judge with a jury. The Quebec system respecting
elections, therefore, is different from that in Ontario, as in Quebec there is
little practical difference in electing to be tried by a magistrate without a
jury rather than by a judge without a jury, except that in the latter case the
accused is given the benefit of a preliminary inquiry. The only way in
which the accused can be tried before a federally-appointed judge (except
in the case of the offences listed in section 427(a) of the Code) is by
electing trial by a court composed of a judge and jury.

Administratively, the Superior Court was originally intended to employ
a system of resident judges throughout the Province, with power in the
Chief Justice or Associate Chief Justice to move these judges to other dis-
tricts when required on a temporary basis. In practice, however, there are
very few judges who are permanently appointed to and reside in one dis-
trict. OF the 57 judges in the appellate district of Montreal over which the
Associate Chief Justice has {urisdiction, 50 have headquarters in the city
of Montreal, four are resident in Sherbrooke and three in Hull. The resident
judges in Sherbrooke and Hull from time to time sit in Montreal when the
backlog becomes extraordinarily heavy there. Of the 30 judges in the
appellate district of Quebec over which the Chief Justice has jurisdiction,
20 have headquarters in Quebec City, two in Chicoutimi, one in Rimouski,
three in Trois Rivitres, one in Shawinigan Falls, two in Rouyn and one in
Amman. The judges with headquarters in Montreal or Quebec City do not
always sit there, of course, but are sent out into the various districts for the
trial of both civil and criminal cases. The criminal sittings are kept separate
and apart from sittings on civil cases, as are divorce sittings. With a few
exceptions, the Chief Justice or Associate Chief Justice have full power to
assign any of the judges within their respective appellate districts to any
districts as required from time to time, and to fix for each district such
sittings as “they deem expedient for the proper dispatch of business™.*®

In the appellate district of Montreal, the Associate Chief Justice has
jurisdiction over twelve judicial districts, six of which are rural districts out-

s 4n Act to Amend the Courts of Justice Act, S.Q. 1965,¢.17,s. 7.
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side the metropolitan Montreal area. But since most are within an hour’s
c_irlve of Montreal on excellent highways, they are easily serviced by the
judges with headquarters in Montreal who return home each night.
General.ly the Associate Chief Justice will assign a different judge to each
_of the six rural districts one month at a time, although occasionally a judge
is sent there for a two-month period. The various judges with headquarters
in Montreal also take their turn in bankruptcy work, in practice court and
in divorce work. In this sense, the administration of the Superior Court in
Quech is not dissimilar from the circuit system of the High Court in
011.tar1o. The Associate Chief Justice indicated the following as to the
assignment of his 50 Montreal judges in the month of September 1971:

Criminal‘assizes and appeals from summary convictions in Montreal
Bankruptey in Montreal ........ccccooiniiiiiin,
Practice COUrt MOMIEAL .ovroooorroooosrsreeossoreressesreeressee oo
C%vil and Criminal work in $i% 0ral GISEHCES ...oooo...oooooserrrorreesesrrre.
Divorce Division (including practice)
On verge of retirement ...........ccooovvieiiiiiinnn

T e
Civil cases Montreal

.............................................

— e = NN O
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In the appellate district of Quebec, the distances fro i

the various ¥ura1 districts are much greater and the road;n ag:uxigte zlscggozlo
Thus the Chief J ustice assigns to certain judges with headquarters in Quebec;
City the: responsibility for outlying districts for periods of up to two years
(excluding, of'course, those rural districts with resident judges). There is
however, an increasing mobility between the various rural districts iri
Quebec Qty to the point where the practice respecting assignments is
approaching that followed in Montreal.

, In. summary, only 17 out of a total of 87 (or 19.5% ) Superior Court
!fl;; ge;{m Quebec are now trL}ly resident judges in a judicial district, apart
froIE thfc:rztrea}l1 and Quebec City. Most of .the remaining judges are assigned
rom & WO _eac_lquarters on a type of circuit system, with specific assign-~

ents in the districts not having resident judges lasting anywhere from one
month to two years, depending on the circumstances.

5 .u'gh(::s 'ASSISIClaEe Ch'lef Justicc? indicates that specialization among his
adv]isesg > 1? v cl)ln-real is Qevelopmg at a substantial rate. For example, he
s h'xvis eig t‘i of t.he judges do all of the bankruptcy work, many of
e 50 _ gdpracdlsed in that.ﬁe.ld before being called to the bench. Sixteen
o id ju ges11 do all the c.ru.nmz.ll work, and there is now a need for even
ore 'Jwe gbes willing to specialize in this field. Special seminars in criminal
Chiechust‘zenl arranged for these 16 Superior Court judges. The Associate
T ice has also developed an improved criminal assignment court.

assignment court sets dates for trial some three weeks in advance and

once the date has been set j
eriianiny g , the judges are loath to grant any further

The Associate Chief Justice h i
The 1 as wide power to assign jud
specialized types of cases. This is possible because his judgesgaréuas%?;nég
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to a district for only one month at a time and yet he knows the special types
of cases coming up over a longer period.

Article 437(a) of the Quebec Code of Civil Procedure gives the Chief
Justice or Associate Chief Justice power to transfer a civil case from one
district to another for the actual trial, even after issue has been joined.
Apparently this power is exercised frequently in order to ensure the prompt
disposition of civil cases.’

We asked Associate Chief Justice Challies why it was necessary to
have as many as 87 Superior Court judges in Quebec when there were only
32 High Court judges in the Supreme Court of Ontario. He replied that
many of the matters heard by the Superior Court in Quebec are heard by
the County Court judges in Ontario (of which there are 99), sitting either
as chairmen of the General Sessions of the Peace or on civil cases involving
amounts in excess of $7,500. He tempered this observation by pointing out
that the provincial courts in Quebec try all indictable offences without a
jury (except offences under the Combines Investigation Act and scction
427(a) of the Criminal Code) and all civil cases with amounts up to
$3,000, pointing out also that there is no provision by which cases involving
more than $3,000 can be tried in the provincial court on consent.

Associate Chief Justice Challies pointed out that cases seem to take
longer to try in Quebec than they do in Ontario, and there is in the civil law
system a tradition, followed by the bench in Quebec, of rendering written,
as opposed to oral, judgments. In assigning sittings to cach of his judges,
the Associate Chief Justice follows the practice of assigning 10 or 11 days
of sittings per month, which takes up approximately 50% of the total time
available. This would seem to be substantially different from the practice of
the High Court judges in Ontario of making circuit assignments based on
one week free of scheduled court commitments in every five.

4, England

The Courts Act 197157 received Royal Assent on May 12, 1971 and
came into force on October 1, 1971.

The Act gives effect, with some modifications, to the Beeching Com-
mission Report.?8 The Commission dealt specifically with proposals to
merge or reorganize the jurisdiction of the Supreme Court and County
Courts on both civil and criminal cases, and its recommendations on this
matter were implemented by the new Act.

A discussion of the Beeching Commission proposals and the new Act
must be prefaced by an understanding of a basic jurisdictional change which
was recommended and which has now been implemented. The recom-
mendation was that the criminal and civil work of the High Court be
separated, with a greater concentration of civil work at a smaller number of
centres so as to remove any remaining reason for combining the two forms

8720 Eliz, 2, ¢, 23.
s8Cmnd. 4153 (1969).
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of business in order to produce enough work to justify a High Court judge’s
visit.5? Because the County Court judges have never had any jurisdiction
over criminal cases (these being tried by recorders and part-time judges
below the High Court level), this change means that for the first time there
is a functional separation of the criminal and civil work at all levels of the
courts in England.

On the criminal side the new Act merges all existing criminal courts
above the level of Magistrates’ Courts into one new Crown Court, to
become a superior court of record in England and Wales. The Crown Court
embraces all the jurisdiction formerly exercised by the Assize Courts, the
Central Criminal Court, the old Crown Courts presided over by recorders,
the County Sessions and the Borough Sessions.

The jurisdiction and powers of the Crown Court are to be shared by
what are essentially two tiers of judges: the High Court judges, and the
circuit judges (a new class of judges consisting of all former County Court
judges and all full-time judges formerly exercising criminal jurisdiction)
supplemented and assisted by recorders (the new designation for part-time
judges).®® In addition, any judge of the Court of Appeal may sit as a
member of the Crown Court when requested to do so by the Lord
Chancellor.!

The most important aspect of the new Crown Court, however, is the
way in which offences are to be distributed between the two tiers of judges
\Yit!1in the court. The Act follows the Becching recommendations in pc;'o-
viding that this shall be done in accordance with practice dircctions given
by or on behalf of the Lord Chief Justice with the concurrence of the Lord
Chancc!lor.(‘3 The intention in this approach is to introduce a greater degree
of admmis‘trative flexibility into the allocation of criminal cases, while at
the same time preserving the trial of the great bulk of cases at the judicial
level previously existing.63

The present practice directions of the Lord Chief Justice®* indicate
four classes of offences:

Claf's one —to be tried only by a High Court judge (includes all
capital offences, treason, murder, genocide, spying, etc.).

Qlass two — to be tried by a High Court judge unless a particular casc
is released by or on the authority of the presiding High Court judge
(11191}1des manslaughter, infanticide, child destruction, abortion, rape
sedition, sexual intercourse with girl under 13, incest with girl’unde;
13, mutiny, piracy, etc.).

#bid. paras. 183-185.

®Courts Act 1971, 20 Eliz. 2, ¢c. 23, 5. 4
“Ubid, 5. 4(3). (620 42).
::Ibid. ss. 4(5), 5(4)(5).
See Beeching Commission Report, paras. 190-191,

*These directions were received in a letter f
L ractions were r from A. D. M. OQulton, Esq. of the
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ied ei igh Court judge or a circuit
Class three — to be tried either by a High !
juggi or’ recorder (includes all indictable offences other than those in

classes one, two and four).

indi i igh Court
tour — when tried on indictment, may beltucd l?yA a Hi g (
ﬁggi,fci1'cuit judge or recorder, but generally will be }1slted for 1;212:1“12211
a circuit judge or recorder (includes all oﬁences whlc g mz}y Do e
cither on indictment or summarily, causing death by lc,c eS8 00
dangerous driving, wounding, burglary, robbery, forgery over
etc.).

These classifications depart slightly from the recommendatxﬁonsﬁ ;11 ctélse
Beeching Commission Report, which cal-led for three classes Ot 5)05 )
but the general intention of the Commission has been implemented.

There are further practice directions concerx.ling the above four é:laiisgrsl
of offences. For example, the trial of an offence 1n t!]e second cl:gsx c.z‘l1 on
is to be released to a circuit judge under the authority of‘f a Prgbs.. ing j < i :
“having regard to all the circumstances”.. If the pro:.;ecutlo’n is being uxtlo -
taken by the Director of Public Prosecutions, tl;e Dlreétf?r s v;e:)vfs 3;‘2 obe

i i idered £ se. ence .
obtained before the case 1§ considered for relea hive

ificati ied 4 High Court judge and offences 0
classification are to be tried by 2 High d offs :
fourth classification by a circuit judge or reclzcci)rtc)ierl,. L;nlles%s u:t‘r.g]fﬁgsrarisi?;ﬁt

i isti it should be listed 1or trl

sible for listing a case decides that it s / .

judge or recorder (class three offences) or .b}{ a High Court ]uc;lgf .(crllaics)

four offences). The officer responsible for hiltmg ir{rtlay makelt?nge;ﬁtlﬁ o
after consu

move down or up, as the case may be, only : Lt

presiding judge anci after having had regard to the views of. the exanng;r:l%

justices committing the accused for trial and the following seven

siderations:

1. the case involves death or serious risk to life (excluc.lir_lg cases.of
dangerous driving, or causing death by dangerous driving, having

no aggravating features);
2. widespread public concern is involved;

the case involves violence or threat of violence of a serious nature;

w

4. the offence involves dishonesty in respect of a substantial sum of
noney;

5. the accused or offender holds a public pgsition or is a professional
or other person owing a duty to the public;

6. the circumstances are of unusual gravity in some respect other
than those indicated above;

7. a novel or difficult issue of law is likely to be involved, or a
prosecution for the offence is rare or novel.

e5Gce Beeching Commission Report, paras. 109-198.

67 )

The examining justices committing an accused for trial for class three
or four offences are also required to take these considerations into account

in giving their views as to whether the accused should be tried by a High
Court judge.

These seven considerations are similar to those recommended by the
Beeching Commigsion Report for inclusion in the practice directions of the
Lord Chief Justice.%¢

Additional practice directions are provided by the Lord Chief Justice
for the selection of the most convenient location of the Crown Court by
the justices committing for trial in respect of each individual accused, having
regard to (a) the convenience of the defence, the prosecution and the
witnesses; (b) the expedition of the trial; and (c) the locations designated
by the presiding judge as the ones to which cases should normally be
committed from the committing justice’s petty sessions area. Practice direc-
tions are also provided for the allocation of certain proceedings to a court

comprised of lay justices, and for the transfer of proceedings between
locations of the Crown Court.

In summary, the courts on the criminal side have merged in England,
but the allocation of offences between two tiers of judges has been retained,
depending on the nature of the offence. This allocation is undertaken not
by statutory prescription, however, but according to flexible practice direc-
Fions from the Lord Chief Justice, thus eliminating any unnecessary rigidity
in matching case to judge. In practice, the more serious cases will still be
tried by High Court judges, and the less serious cases by circuit judges, but

there will be greater freedom to move certain cases up or down, as circum-
stances require,

On the civil side, the Beeching Commission with some reluctance was
unable to accept proposals for merger of the High Court and the County
Courts, and the new Act reflects this decision. The position of the Beeching
Commission is rationalized in the following statement:

A possible merger of the courts

Since we wished to simplify the structure of the courts, to make
them more comprehensible and more flexible in use, we were led to
consider, as a counterpart to the single criminal court which we
recommend, the establishment of a single civil court of wide juris-
diction and uniform procedure in which the only important variable
would be the powers of the judge. We also considered a more modest
suggestion which was put to us by several witnesses, including The
Law Society, that all civil proceedings might be started in common
form, and that, at an appropriate stage in the proceedings, an officer
?f the court after hearing the parties, decide whether the case should
o¢ heard by a High Court or a County Court judge. This proposal was
not without its attractions because it would provide a straightforward
method of deciding by whom cases in the middle range should be
“ibid, para, 197,

L3
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tried. We concluded in the end, reluctantly for the most part, that it
would be impracticable for us to give effect to either of these pos-
sibilities. A partial or total assimilation of the Rules of the Supreme
Court and the County Court Rules would have been r‘1e‘edcd,~ and this
would have involved us in a study for which we are ﬂl-qﬂuahﬁed as a
body and which would have seriously delayed our report.®”

In this context. it is important to remember that in Ontario the Rules of
Practice are basically the same for the Supreme and County Courts.

‘The Beeching Commission recommended that the circuit JUdﬁ,ﬁ? qnd
recorders (i.c., the second tier of judges) should have the same m_rlsdlctlon
as the Iligh Court judges on the civil side in thq sense that a ngh'C}:n;lrt
judge should hive the power to release from his list any case Wth. ?e
considers suitable for trial by a circuit judge who has been invited to sit by
the presiding High Court judge.%® It was also rc_:cqmmended that the Count'y
Courts, normally presided over by the circuit judges, §}}ou1d h‘avc their
iurisdiction increased to £1,000 in order to save the additional ngh Court
judge time.® Additional flexibility was rccommcndcc} by a.suggcs.tl.(m th'a§
High Court judges help out in County Court cases, including matrimonia
work., when required,™

‘The new Act reflects these recommendations but sharpens the dis-
tinction between the High Court judges and the circuit judges (and l}enc.c
between the High Court and the Circuit ?()ll[‘t) by pern}‘l‘ttmg a circuit
judge or recorder to sit as a judge of the High Court only “if r;questcd to
do so by or on behalf of the Lord Chancellor . . . for the heanpg of such
case or cases or at such place and for such time as may be specified by or
on behalf of the Lord Chancellor,”?t Thus, on the surface of the. statute, it
would appear that there will be far less concurrency of civil j}lrisclngtxon t'ha.n
contemplated by the Beeching Commisgion rccommcndgtlons’smce it is
the Lord Chancellor, and not the presiding High Court judge in an area,
who will be issuing the invitation to the circuit judge to move up

temporarily.

Tt is reasonable, however, to expect that the Lord Chancellor witl con-
sult the presiding High Court judge in each court cent‘re.and that the
criteria for releasing any case in the High Court to a circuit judge who has
been invited (o sit will be much the same as the considerations which the
Beeching Commission recommended be taken into account by a High Court
judge in reaching a decision that it is undesirable to release a case. They are:

(a) that the damages are likely to be substantial;
(b) that a novel or difficult issue of law is likely to be involved;
{¢) that an allegation of fraud or dishonest conduct is involved;
{d) that either party is entitled to claim trial by jury;
°’;’l(1 ;@rn. 205,
©Ihid, para. 208,
*/bid. para. 211,

b, .
Courts Act 1971, 20 Eliz, 2,¢.23,5. 23(1).
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(e) that the decision may affect public rights generally or the rights of
third parties;

(f) that the circumstances are of unusual difficulty or importance in
some respect other than those indicated above.™

The Beeching recommendation that the High Court judges be per-
mitted to help out with County Court cases was implemented by the new
Act,” although the consent of the High Court judge was made crucial.
Indeed, the Act wept further in permitting Court of Appeal judges and
recorders to sit as judges of any County Court district if they consent, on
such occasions as the Lord Chancellor considers desirable. Provision is also
containcd in the new Act for the temporary appointment of barristers or
retired judges to facilitate the disposal of business in the High Court, the
Crown Court and the County Courts.”™ During the term of their temporary
appointment, such persons hold the position of either a deputy judge of the
High Court or a deputy circuit judge, at the pleasure of the Lord
Chancellor.

In summ:ary, on the civil side the two tiers of courts have not been
merged in England, and neither has there been provision for a broad con-
currency of jurisdiction, at least on the surface of the statute. It remains to
be seen, however, whether a more flexible use of judge power and a de facto
overlap of jurisdiction (as recommended by the Beeching Commission
Report) results from the extensive use by the Lord Chancelior of his power
to request circuit judges or rccorders to sit as judges of the High Court to
hear certain cascs in that Court, as outlined ahove.

What is most significant for Ontario is the technique in the new Act of
distinguishing between the type of court and the type of judge who can
exercise powers in that court. The new Act has tended to make the levels
of courts distinct from the levels of judges. This technique is intended to
provide more efficiency and flexibility in the disposition of cases in any
given court by utilizing practice directions of the Lord Chief Justice to cut
horizontally across the two levels of judges for the functional allocation of
cases, It remains to be proven whether this system will work in nractice.

E. TsE CONSTITUTIONAL IMPLICATIONS

It is beyond dispute that a province can reconstitute or reorganize its
provincial courts, both of civil and of criminal jurisdiction. This power is
vested in the provincial Legislatures by section 92(14) of the British North
America Act:

The administration of Justice in the Province, including the Constitu-
tion, Maintenance, and Organization of Provincial Courts, both of
Civil and of Criminal Jurisdiction, and including Procedure in Civil
Matters in those Courts, [emphasis added]

"*Beeching Commission Report, para, 208,
BCourts Act 1971, 20 Eliz. 2, ¢. 23, 5. 20(3).
1bid. s, 24,
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However, this power of reconstitution and reorganization is not un-
limited. Both section 96, relating to the federal appointment of judges, gmd
section 91(27), giving the Parliament of Canada jurisdiction over c.rimmal
Jaw and procedure in criminal matters, provide certain qualifications to
provincial legislative powers which may well affect the extent to.wh}ch
Ontario unilaterally can provide for merger or jurisdictional reorganization

of its Supreme Court and County Courts.

The following is a review of constitutional authoritics relevant to these
guestions,

1. Complete Merger

If the County and District Courts were to be completely merged with
the High Court of Justice, and if the present judges of the County and
District Courts were to be given the status, salary and tenure equal to that
of the judges of the High Court as members of a new Superior Court of
Ontario, then the Ontario Legislature would require, as a constitutional
matter, the cooperation of both the Parliament of Canada in the form of an
amendment to the federal Judges Act,”® and of the Governor General in

Couneil in making the necessary appointments.

The words of section 96 of the British North America Act clearly dis-
tinguish between the two levels of courts:

‘The Governor General shall appoint the Judges of the Superior, Dis-
trict. and County Courts in cach Province except those of the Courts
of Probate in Nova Scotia and New Brunswick. [emphasis added]

As further evidence that the framers of the British North America Act
had in mind a clear distinction between the two levels and the judges to
preside over them, it should be noted that section 99 provides constitutional
security of tenure for the judges of the Superior Courts, but not for the
judges of the County and District Courts, whose security in various forms
since Confederation has been provided simply by legislative enactment.?®

Seetjion 96 was enacted for immediate application to courts existing at
the tint» of Confederation. Its primary purpose was to identify such existing
courls as came within the federal power of appointment. The words
“Superior”, “District” and “County” were made part of the names of actual
courts in existence in Upper Canada and the other three confederating
provinees in 1867, The jurisdiction of the Superior Courts in Upr.+ Canada
at that time (the Court of Queen’s Bench and the Court of Common Pleas
were commonly known as the Superior Courts of Common Law) extended

RS 1970, 0011,

**The present security of tenure of County and District Court judges is provided for
in the federal Judges Act, ibid. s. 34. At one point shortly after Confederation the
Outario Legislature purported to give the Lieutenant Governor in Council the
power (o remove o county court judge for inability, incapacity or misbehaviour,
put this legistation was considered wltra vires by the Court of Queen's Bench in
Re Squier (1882), 46 U.C.R. 474, Sce also Riddell, op. cit. supra n. 4 at pp. 223~

224
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throughout the province in both civil and criminal matters. On the other
hand, the jurisdiction of each of the County and District Courts was limited
to a county or district, and to $200 in tort and $400 in debt. In the light
of the !ong history of the clear distinction between superior and infegor
courts in England and Upper Canada, it is unlikely that the framers of
section 96 would have distinguished between Superior, District and County
Courts unless they intended a distinction to apply to the judges appointed to
those respective courts existing in 1867. )

Quebec was the only province in 1867 with a merged court system and
therefore did not have county or district courts. The hmcrgecl court which
existed in Lower Canada at that time, and which still prevails in Quebec
today, was the Superior Court, thus indicating explicitly that scctions 96
and 99 were to be applied in respect of its members.

“It is significant that two years ago, when the Attorney General for
British Columbia announced the merger of the County Courts and Supreme
Court of that Province, he openly accepted the fact that there would have
to be complementary amendments to the federal Judges Act and that the
Governor General in Council would have to make the new appointments.’

It may be concluded, therefore, that if the Provinee of Ontario were to
merge fhe present County and District Courts with tiie High Court of
Justice into a new Superior Court of Ontario, and also provide the judges of
the County and District Courts with the same status, salary and tenuré as
ghe judges of the High Court, then federal cooperation would be required
in an amendment to the federal Judges Act and in the necessary new
appointments being made by the Governor General in Council. ’

2. Jurisdictional Reorganization

. As an alternative to complete merger, it has been suggested from time
to time that Ontario might wish to preserve the distinction between the two
leyc}s of courts and the judges thereof, but give each level concurrent juris-
d§ctlor} on all civil and criminal matters in order to permit the more promyit
.dlSPOS:ltl.On of cases as they arise. Another alternative suggested is that the
jurisdictions should be reorganized so that more civil work should go to one
level and more criminal work to the other. A third alternative is that the
Exl'logkllcr:l\ée]gu?fthcc)tutrlts shouid bIe merged as in the new Crown Court in
Englan at the two leve [ j :
with the distinction in section 568 of Judges should be prescrved to comply

_ Section 92(14) would appear on the surface to give the provinces
§V1c}e powers to achieve unilaterally any of thesc abstract alternatives of
jurisdictional reorganization. Indeed, provincial legislation which merely
purports to extend the jurisdiction of the County and District Courts with-
out interfering with the federal appointing function has generally been
upheld. As eayly as 1892, Mr. Justice Strong in the Supreme Court of
Canada, speaking for himself, Gwynne and Patterson, JJ. in Re Count
Courts of British Columbia said: , ’

"*Peterson, “Proposed Reorganisatio ince”
Advosars 25 oposed ganisation of the Courts of the Province” (1969), 27
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The powers of the federal government respecting provincial courts are
limited to the appointment and payment of the judges of those courts
and to the regulation of their proccdure in criminal matters. The juris-
diction of parliament to legislate as regards the jurisdiction of provin-
cial courts is, I consider, excluded by subsec. 14 of sec. 92, before
referred to, inasmuch as the constitution, maintenance and organiza-
tion of provincial courts plainly includes the power to define the
jurisdiction of such courts territorially as well as in other respects.
This seems to me too plain to require demonstration,

Then if the jurisdiction of the courts is to be defined by the
provincial legislatures that must necessatily also involve the jurisdic-
tion of the judges who constifute such courts.”™ [emphasis added]

While the questions before the Couri in that reference were concerned
only with the right of the province to authorize a County Court judge to sit
in a district other than that for which he was appointed, the words “as well
as in other respects” in the passage above would seem to indicate that
Strong, J. contemplated a provincial extension of substantive and monetary
jurisdiction as well as territorial jurisdiction.

Chief Justice Duff in 1938 confirmed the broad right of the provinces
to extend and enlarge the jurisdiction of the County Courts without neces-
sarily interfering with the federal appointing power in section 96, in
Reference Re Adoption Act:

Now, the pecuniary limit of claims cognizable by County Court
judges has been frequently enlarged since Confederation and nobody
has ever suggested so far as T know that the result has been to trans-
form the County Court into a Superior Court and to bring the County
Court judges within s. 99. Perhaps the most striking example of these
enlargerzents of jurisdiction was that which occurred in British
Columbia when the jurisdiction of the Mining Court, after the judg-
ment of Mr. Justice Drake referred to above, was transferred to the
County Court, and the County Court in respect of mines, mining lands
and so on was given a jurisdiction unrestricted as to amount or value
with all the powers of a court of law or equity.

It has never been suggested, so far as I know, that the effect even
of that particular enlargement of the jurisdiction of the Comity Courts
of British Columbia was to deprive the Count Court ana the County
Court judges of their characters as such and to transform them into
Superior Courts ana Superior Court judges; or that s. 99 has, since
these increases took place, been applicable to County Court judges.
In point of fact, as everybody knows, the practice has been opposed to
this,

If the provinces have no authority to increase the jurisdiction of
the County Courts without depriving them of their character as such,
then no such jurisdiction exists anywhere,?

TTTRUIE9%), 21 S.C.R. 446, at p. 453,
1938] S.C.R. 398, at pp. 416-417,
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Chief Justice Duff specifically approved the above-quoted words of Strong,
J. in Re County Courts of British Columbia.

Quite apart from extending the monetary jurisdiction of the County
Courts, the Legislature of Ontario has added to their substantive juris-
diction from time to time, although in each case the jurisdiction added has
been made concurrent with that of the High Court rather than having been
taken away from the High Court. For example, the Province gave equity
jurisdiction to the County Courts with the passage of The Judicature Act
in 1881. In 1896, the County Court was given jurisdiction for the first time
in actions where the title to land was in issue, provided its value did not
sxceed $200;% prior to that time only the High Court could decide
such matters. In 1952, the County Court jadges were given concurrent
jurisdiction in their counties to hear applications under 7 e Vendors and
Purchasers Act.8t In none of these instances was the constitutional validity
of the additional jurisdiction challenged.

Perhaps the most significant substantive zrant of new jurisdiction by
the provinces, where such jurisdiction had previously belonged exclusively
to the Superior Courts, was in the matter of divorce. Indced, in both British
Columbia and Ontario, provincial legislation which attempted to confer
jurisdiction in divorce and matrimonial causes upon County Court judges
sitting as local judges of the Supreme Cort, was brought before the courts
for a determination of whether this was a valid excrcise of provincial legis-
lative power under section 92(14). In both cases, the validity of the provin-
cial legislation was upheld.

The British Columbia legislation reached the Supreme Court of
Canada in Attorney General of British Columbia v. McKenzie in 1965,
after having been declared ultra vires the Province by the British Columbia
Court of Appeal. Tn reversing the lower court, Mr. Justice Ritchic, speaking
for himself and the seven others on the court, stated:

With the greatest respect, it appears to me that the present legis-
lation is not concerned with conferring jurisdiction “upon persons” but
with defining the jurisdiction of courts. The distinction between a
provincial legislature conferring jusisdiction upon courts presided over
by provincially appointed officials on the one hand and upon courts
to which the Governor-General has appointed judges on the other
hand, is that in the former case the provincially appointed official is
excluded by reason of the origin of his appointment from exercising
jurisdiction broadly conforming to the type exercised by superior, dis-
trict or county courts, . . . whereas it is within the exclusive power of
the provincial legislature to define the jurisdiction of provincial courts
presided over by federally appointed judges, and as Strong J. observed
In re County Courts of British Columbia:

_ .. if the jurisdiction of the courts is to be defined by the provin-
cxal.leglslatures that must mecessarily also involve the jurisdiction of
the judges who constitute such courts,82

*The County Courts Act, 1896, 8.0. 1896, c. 19,s.7.

f8.0.1952,c. 110,s. 1.
#[1965] S.C.R. 490, at p. 457,
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While Ritchie, J. was content to support the validity of the provincial
legislation because it assigned divorce jurisdiction to the County Court
judges sitting as local judges of the Supreme Court, therefore 1eav11}g the
right to grant a divorce vested in the Supreme Court, Judson, J. in t}le
same case indicated that he would have been prepared to support provincial
legislation empowering the County Courts to exetcise divorce jurisdiction.s®
It was not, however, necessary for him to decide that question since all
County or District Court judges in that province were by terms of their
appointment ex officio local judges of the Supreme Court of British

Columbia.

The Ontario legislation is similar to that in British Columbia in that it
confers divorce jurisdiction on local judges of the High Court.*

The legislation was submitted by way of reference to the Ontario
Court of Appeal and its constitutional validity was upheld. Mr. Justice
Arnup, speaking for five members of that Court, adopted the principles
followed by Ritchie, J. and seven other members of the Supremc Court of
Canada in the McKenzic case, and paraphrased one of these principles in

the Ontario context as follows:

The right to grant a divorce in Ontario remains vested in the High
Court of Justice as it previously did and the effect of the new
(Ontario) legislation is limited to reorganizing the administration of
justice in that Court by allocating jurisdiction under the Divorce Act
to Couwiis presided over by local Judges of the High Court appointed
by the Governor-General. 88

Arnup, J.A. then adopted and applied the passage from the judgment of
Ritchie, J. quoted above, in the determination of the reference before him.38

Insofar as the legislation purports to give jurisdiction to the judges of
the County Court of the County of York as local judges of the High Court,
Arnup, J.A. was of the opinion that this was valid as creating the office of
local judge in the County of York, but that the present County Court judges
in York County could not occupy that office until they were so appointed by
patent of the Governor General, which had not been the case up until that
time. However, in His Lordship’s opinion, this did not affect the validity
of the legislation but only its implementation.

Implicit in the judgment of Arnup, J.A. was the view that the province
would not be competent to confer divorce jurisdiction on the judges of the
County and District Courts per se. This may, however, have been because
of the new federal Divorce Act8" of 1967-68, which stipulates that in the
case of Ontario the “Court” in which a petition for a divorce is to be

831bid. at p. 502.

8The Judicature Act, R.S.0. 1970, c. 228, s. 118, as amended bv The Judicature
Amendment Act, 1970, 8.0, 1970, c. 97, s. 11.

8Reference re Constitutional Validity of section 11 of The Judicature Act, 1970
(No. 4),s. 11, [1971] 2 O.R. 521 at p. 530.

81bid. Arnup J. A. quoting from [1965] S.C.R. 490, at p. 497.

878.C. 1967-68, c. 24, s. 2; R.S.C. 1970, c. D-8, s. 2.
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brought is “the trial division or branch of the Supreme Court of the
province”. The new Divorce Act and the stipulation as to the “Court” was
not in exisience when the British Columbia legislation was before the
Supreme Court of Canada in the McKenzie case. In British Columbia
divorce jurisdiction at that time had been acquired by the Supreme Court
as a result of the pre-Confederation adoption of the English divorce legis-
lation of 1857 in that province. This difference between the British
Columbia and the Ontario situations may account for the fact that Judson,
J. in the McKenzie case would have been prepared to uphold the provincial
granting of divorce jurisdiction to the British Columbia County Court judges
in 1965, while Arnup, J.A. in the recent Ontario reference implied that he
would not because it would interfere with the appointing function of the
Governor General under section 96 and could conflict with the exclusive
jurisdiction of the Parliament of Canada over divorce under section 91 (26).
In this respect, the views of Arnup, J.A. are instructive:

In our view an appointment to the office of Judge, whether it be a

Voo T weslam in 3
Judge who is & member of the High Court, or a local Judge, can be
local Judge, can be

made only by the Governor-General under the authority of s. 96 of
the B.N.A. Act, 1867.

_ Within the framework of the organization of the High Court, the
Leglslature may enlarge, restrict or vary the jurisdiction of the Court
itself, or of those persons who hold an office within the organization,
The Legislature may take jurisdiction away from one class of officer
and confer it upon another, subject always to these overriding con-
siderations:

1. Where the office is that of a Judge, whether as a member of the
High Court or as a local Judge, the appointment to that office
must be made by the Governor-General.

2. The prov.ir.lcial legislation must not conflict with or derogate from
some positive enactment of Parliament, in relation to a matter over
which Parliament has exclusive jurisdiction under s. 91 of the
B.N.A. Act, 1867, designating the Court or Courts or officers who
are to have jurisdiction in relation to that matter.$8

__ Thus it seems clear that a province can change the jurisdiction of the
ngh Court as long as it does not interfere with the appointment of the
Ju.dge.s to that Court. However, in some respects this begs the very con-
stitutional question involved in a provincial reorganization of jurisdiction
for surely the legal limit to which the province can go is determined by thc;
extent to which “organization” of jurisdiction under section 92(14) Ybe-
comes “appointment” under section 96.

Vi;tua}ly all the constitutional cases in this area have involved a
feorganization of jurisdiction within the Superior Court (such as in the
British Columbia and Ontario divorce jurisdiction cases) or within the
County and District Courts (such as in the 1892 British Columbia case

**[197112 O.R. 521, at p. 528.
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giving rise to the judgment of Strong, J.). There are, however, no cases
referring to the validity of provincial legislation which takes away juris-
diction from a Superior Court and gives it exclusively to a County or
District Court, or conversely takes away jurisdiction from a Clounty Court
and gives it exclusively to a Superior Court. Neither hiave there been cases
determining the validity of provincial legislation giving the County Cpurts
and Superior Courts equal and concurrent jurisdiction on all matters, 1.¢., a

de facto merger of jurisdiction.

It is thereforc useful to explore some of the possible limitations on
the provinces in manipulating jurisdiction as above.

Onc limitation is that arising where jurisdictional reorganization
touches upon the appointing function referred to in section 96. This is wh:at
happened when the Legislature of Ontario amended The Judicature Act in
19249 to reorganize the Supreme Court of Ontario. In so doing, the legis-
lation purported to authorize the Licutenant-Governor in Council to assign
some of the Supreme Court -judges to a new Appellate Division of the
Supreme Court and to designatc one of these judges as President of the
Appellate Division, to be called the Chief Justice of Ontario, and also to
designate one of the judges of the High Court Division as Chief Justice of
the High Court Division. The new legislation was submitted by way of
reference to the Appellate Division of the Supreme Court of Ontario where
it was declared ultra vires by four out of five judges of that Division. The
majority opinion was sustained on appeal by the Judicial Committee of the
Privy Council®® on the basis that the legislation was inconsistent with sec-
tion 96 in that its effect was to transfer the right to appoint the two Chief
Justices and the judges of appeal from the Governor General of Canada to
the Ontario Lieutenant Governor in Council.

It was the practice at that time for the federal patents of Supreme
Court judges to stipulate to which Division of the Supreme Court the judge
was appointed (there were three types of patents — appointments to the
High Court Division, to the First Divisional Court of the Appellate Division,
and to the Second Divisional Court of the Appellate Division) and also to
provide that the judge was ex officio a judge of any other Division of which
he was 1ot a member, although he could not be compelled to sit in any

other Division.

That these types of stipulations in the judges’ patents by the Governor
General in Council constitute a substantial limitation on the legislative
power of the Province to reorganize jurisdictionally the Supreme Court at
that time is evident from the following passage by Chief Justice Mulock in
the 1924 Reference:

The Judges thus appointed to the First Appellate Division constitute
a Court as do those appointed to the Second Appellate Division, and
as does each Judge appointed to the High Court Division. Each of
such Courts exercises the jurisdiction of the Supreme Court, and is,

815.0. 1924, c. 30,
% 4. Ontario v. A-G Canada, {19251 A.C. 750,
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in my opinion, a “superior” court within the meaning of sec. 96 of the

Brmsh‘ North Amecrica Act. There may be more than one “superior”

court in the Province. To hold that the Governor-General is not

entitled to appoint to a particular Division would, I think, be equiv-

zélenttto declaring invalid the patent of every Judge of the Supreme
ourt.

In passing sec. 96 of the British North America Act, Parliament
doubtless contemplated every appointment to the Bench by the
Governor—Gcneral being made with strict regard to the requirements
of the particular office to be filled and the qualifications of the one to
be s'elect_cd therefor. Different judicial positions call for different
quz}hﬁcatwns of those to be selected. If the Governor-General is not
entitled to appoint directly to a particular vacancy, but merely to the
Supreme Court, it might happen that his appointees to the Supreme
Court would not be suitable in respect of the then vacancies, but
ncv.ert.heless the choice of the Lieutenant-Governor in Council \\,/ould
be limited to such unsuitable appointees. I cannot think that Parliament
contemplqtcd prescribing for appointment to the Bench a method
fraugh‘t ‘w1th such grave danger to the administration of justice. In
my opinion, th‘c power of appointment vested in the Governor-Gen.eral
mc.ludes appointment to the particular judicial office, the duties of
whl.ch‘such app.ointee is to discharge; and the Legislature is not entitled
to limit or qualify such power of appointment or in any way to d‘eclare
that he may only exercise it sub modo, as, for example by enactin
that he may only appoint to the Supreme Court of Onta’rio."1 ®

';‘he present og'ganization of the Supreme Court of Ontario is likewise sub-
ject to .tl.le designated appointments contained in the judges’ federal patents
In addl.tlon to :che federal appointment of the Chief Justice of Ontario anci
the Chief Justice of the High Court, federal patents today will st‘ipulate

whether a judge is appointed to the Court of A 1 i ;
or as a local judge of the High Court. ppeal or fo the High Court

It is also instructive to look at the dissenti ini
' senting opinion of Hodgins, J.A.
in the 1924 Reference to see his understanding of the scope of thge fe’deraf

appointing function as a limitation on provinci cpislati :
section 92(14): provincial legislative power in

An office, as I understand it, is something generally created by the
Crown t11r011gh executive action (by letters patent in the cases of
J udgfzs), aqd involving an individual status and position, charged with
certain duties, and possessing certain powers and rig};ts to be per~
fm:med and exercised by the occupant. When an individual ispa -
pointed t}}erefo by the proper authority, he possesses the office 1£d
can exercise it, and is entitled to use its powers and enjoy its en;ol-
uments, and is charged with the performance of its duties.

The present legislation i
7 proceeds upon the assumption that when
the Governor-General appoints a Judge, he appoints him to an office
b4

**Re Judicature Act, 1924 (1924), 56 O.L.R. 1, at pp. 3-4.
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and that by such act the power of appointment is fully exercised. The
office recognized under this Act is that of a Judge of the Supreme
Court of Ontario, with the powers and duties inherent therein. None
of the other offices which have heretofore been created by the Provin-
cial Legislature as part of the constitution of its Coutts, and filled by
the Governor-General, are established, and, therefore, no appointment

can be made to them. ...

In all the Judicature and Administration of Justice Acts, Judges, virtute
officii, have been designated by legislative action to be, on occasion,
Judges of the Court of Appeal, while election by the Judges from
among themselves, pursuant to a statute, has been made sufficient to
vest those clected with powers and rights not inherent in the “office”
to which they were respectively appointed by federal authority. The
“office” itself does not shift by this process: it remains, and is the
qualification required for the exercise of new powers conferred solely
by virtue of legislative action.?®

This narrow view of section 96, while perhaps supportable upon a literal
reading of this section, was implicitly rejected by Viscount Cave on the,
appeal in the Judicial Committee of the Privy Council, and is inconsistent

with present authority."

Indeed, in the recent Ontario case of Regina v. Moore, Ex parte
Brooks,®* Mr. Justice Stewart spoke of the legislation contained in the
federal Judges Act as “clearly ancillary to the power to appoint”, in up-
holding the constitutional validity of the section of the Judges Act which
prohibits a judge from acting as a commissioner, arbitrator, adjudicator,
referee, conciliator, or mediator except when expressly authorized by
provincial statute or appointed by the Lieutenant-Governor in Council. As
additional support for the constitutional validity of the various controlling
provisions in the federal Judges Act, Mr. Justice Stewart made a curious
reference to the general clause (“Peace, Order and Good Government”) of
section 91 of the British North America Act, and cited a number of the
leading authorities on this clause such as the Johannesson case?® and Munro
v. National Capital Commission.®® This would appear to be a novel applica-
tion of the general clause with no direct support from higher judicial
authority. In our opinion the primary federal interest in the appointment of
judges and powers ancillary thereto flows from section 96, unless of course
some substantive area of federal jurisdiction such as divorce or criminal

law and procedure is involved.

There is one additional case to be considered in attempting to draw
the line between what is a valid “organization” of the courts under section
92(14) and what is an invalid interference with the federal appointing func-

°2]bid. at pp. 20-21, 24-25.

“3Toronto Corporation v. York Corporation, [1938] A.C. 415; 4.G. Ontario and
Display Services Company Limited v. Victoria Medical Building Limited, [1960]
S.C.R. 32.

*40196912 O.R. 677.

vJohannesson v. Rural Municipality of West St. Paul, [1952] 1 S.C.R. 292,

0[1966] S.C.R. 663.
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tion under section 96. The case of Scott v. Attorney General for Canada®?
reached the Judicial Committee of the Privy Council in 1923, two years
prior to the appeal from the Ontario Judicature Act Reference referred to
above. In question was the right of the Honourable Horace Harvey, who
had been appointed Chief Justice of the Supreme Court of Alberta in 1910,
to hold the office and exercise the functions of Chief Justice and President
of the Appellate Division of the Supreme Court of Alberta in the face of
the provincial enactment of the 1919 Judicature Act and new patents issued
by the Governor General in 1921. In 1910, the Supreme Court sat en banc,
but‘ip 1913 the Court sitting en banc became known as the Appellate
Division of the Supreme Court by virtue of provincial legislation. The 1919
Tudicature Act divided the business of the Supreme Court between two
bran_ches, the Appellate Division and the Trial Division, the former to be
presided over by the Chief Justice of the Court styled as “the Chief Justice
of‘Albe.rt‘a’.’ and the latter to be presided over by the Chief Justice of the
Trial D1v'1s1on. Unlike the 1924 Ontario legislation, the Alberta Judicature
/.ic; provided that the Governor General in Council should assign the jus-
tices pf appeal, Bvery judge of the Supreme Court, whether of the Appellate
Division or the Trial Division, was made ex officio a judge of the division of
which he was not a member.

Chief Justice Harvey was in 1921 given new letters patent by the
Goverr}or General, naming him Chief Justice of the Trial Division. At the
same time, the Governor General issued letters patent to Mr. Justice Scott
naming hirp Chief Justice and President of the Appellate Division, to be
styled “Chief Justice of Alberta”. Under the new patents, the Chief ’Justice
of .Alberta was to have rank and precedence over the Chief Justice of the
Trial Division, although salaries were to be equal.

The new legislation was referred to the Supreme Cour a
whe‘re it was held that Chief Justice Flarvey stillpheld the ;ﬂt’lczfo?q&?ic(l;
Justice of the Supreme Court with the style and title of Chief Justice of
Alberta, and that the 1921 letters patent issued by the Governor General to
both Mr. Justice Scott and Chief Justice Harvey were wholly'ineﬁective 08
Ox} appeal, however, Lord Atkinson for the Judicial Committee of tile
Privy Cour}cil reversed this opinion, holding that the new federal patents
were effective for both Scott and Harvey, and that the Alberta Judicature
%ft of 1.919 was a vali_d exe,rci‘se of provincial power under section 92(14).
folleo ;ﬁﬁg ;efts];;)grss :Atkmson s judgment upon the latter point is given in the

Much reliance was placed in the Supreme Court of Canada and
on argument before their Lordships on the use of the word “continue”
In secs. 3 and 5 of the Act of 1919 and also upon the absence of any
provision for the transfer of pending litigation to the new Court
created by this statute of 1919 as amended. As used in sec. 5. the
wpr.d_“continue” is rather meaningless, since the Appellate and "1“rial
D{Vlsmns do not seem to have had any previous existence: but even
if it be assumed that the use of the word “continue” in sec. 3’ preserves

°7(1923), 3 W.W.R. 929,

*$(1922), 64 S.C.R. 135.
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the existence of the old Supreme Court, their Lordships fail to see
how that fact could disentitle the Legislature of the province of
Alberta, endowed, as it is, with the power and charged with the duty
of constituting, maintaining and organizing the provincial Courts, both
civil and criminal, including procedure in civil matters, from enacting
that this Court shall consist of two branches or divisions and assigning
to each branch certain portions of the business. The more so because
each one of the Judges is a Judge of the Supreme Court, and each
Judge is an ex officio member of the Division to which he is not
attached. In addition, the term “Judge” is in the definition clause
(sec. 2 of the Act of 1919) defined to be a Judge of the Supreme
Court and to include a Chief Justice, so that apparently the Chief
Justice of one Division may be an ex officio Judge of the other
Division. The words in sec. 6, “four other Judges of the Court to be
assigned to it by His Excellency,” are not happily chosen; but the
provision of sec. 10 clearly shows this assignment of His Excellency
does not involve in any way a withdrawal of a Judge assigned from his
membership of both branches of the Supreme Court.

In their Lordships’ view the scheme embodied in this sixth sec-
tion of the Act of 1919, as amended, contemplates and for its working
requires the appointment of two Chief Justices, one for each of the two
indicated branches or divisions. They do not think that the fact that
before this Act of 1919 was passed the Chief Justice was Chief Justice
of the Supreme Court prevented the Legislature of Alberta from divid-
ing the business of that Court into two branches, or necessarily
entitled him to be or to be appointed Chief Justice of the Appellate
Division, nor are they of opinion that his non-appointment to that
office, or the appointment to it of the appellant, constituted an infringe-
ment or evasion of any legal right which he possessed or to which he

was entitled.9?

There are two major differences between the Alberta scheme of 1919,
the validity of which was upheld, and the Ontario scheme of 1924, which
was declared ultra vires. First, the Alberta legislation in dividing the busi-
ness of the supreme Court into Appellate and Trial Divisions stipulated
only the number of judges in each, and acknowledged that the appointment
of specific judges to be appointed to each new division was the function of
the Governor General in Council. The Ontario legislation provided that the
specific judges going to the new Appellate Division were to be assigned by
the Lieutenant Governor in Council. The second difference was that the
Alberta legislation made no attempt to provide for the designation by the
Lieutenant Governor in Council of the judges who should be Chief Justice
of the Court and Chicf Justice of the Trial Division respectively, while the
Ontario legislation did. The provincial authorities in Alberta in enacting
their new legislation had obviously been successful in securing the agree-
ment of the federal government to their new scheme, as evidenced by the
1921 federal letters patent naming Chief Justice Scott as Chief Justice of the
Court and Chief Justice Harvey as Chief Justice of the Trial Division.
Ontario sought to avoid the necessity of obtaining federal agreement. In our

°9(1923), 3 W.W.R. 929, at pp. 936-937.
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opinion, the distinctions between these two cases provide the clearest indi-
cation of the fine line to be drawn between valid provincial power to
“organize” the courts under section 92(14) and invalid provincial inter-
ference with the appointing function under section 96.

In summary, the first major limitation on a province in reorganizing
the jurisdiction of its superior and district courts is that it cannot assign a
judge to a particular division of one of those courts or to another of those
courts, where such assignment would be inconsistent with the terms of that
judge’s federal patent. Neither can the province designate a certain judge as
Chief Justice or the holder of any other office implying certain rank or
precedence. The provinces can create new divisions and new offices, but
the judges filling them must be appointed by the Governor General in
Council. The Province of Ontario, for example, could not by legislation or
executive order designate which judges of the High Court were to sit as
members of the new Divisional Court. Yet this new court, as a division of
the High Court, was created by valid provincial legislation.*® Apart, how-
ever, from designating the Chief Justice of the High Court as president of
the Court (the person holding that office is appointed by the Governor
General), the provincial legislation merely provides that the Divisional
Court is to consist of “such other judges of the Divisional Court as may be
designated by [the Chief Justice of the High Court] from time to time”, and
then goes on-to name every judge of the High Court as a judge of the
Divisional Court.

Perhaps the most concise judicial statement concerning the distinction
between valid jurisdictional reorganization and an invalid encroachment on
the federal appointing function was provided by Ritchie, J. in the McKenzie
case in distinguishing the 1925 Ontario Reference appeal decision of Vis-
count Cave in the Privy Council.}®* This statement was adopted by Arnup,
J.A. in the recent Ontario divorce jurisdiction Reference:192

In my view there is a fundamental difference between the question
dealt with in that case and the one which is raised by the present
appeal; it is the difference between the power to designate or appoint
individual judges of the Superior and County Courts which is vested
in the federal authority and the power to define the jurisdiction of the
courts over which those judges are to preside, which in civil matters is
exclusively within the provincial field. This is not, in my opinion, a
case in which the province has sought to regulate the exercise of the
dominion authority in relation to judicial appointments by prescribing
the class of persons from whom the appointments to judicial office
shall be selected, it is rather a case in which the legislature has sought
to regulate the administration of justice within a province by pre-
scribing the jurisdiction to be exercised by provincial courts presided
over by federally appointed judges.103

. The second major limitation on provincial power apart from the pro-
visions of section 96 in reorganizing the jurisdiction of the courts along any

1The Judicature Amendment Act, 1970, 8.0. 1970, ¢. 97, s. 2, addi

g Judicature , , 8. 2, adding ss. 5a and 5b.
193119711 2 O.R. 521, at p. 531.

199119651 S.C.R. 490, at p. 500.
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of the alternative lines discussed earlier, relates to the exclusive jurisdiction
of the Parliament of Canada over “the Criminal Law . . . including the
procedure in criminal matters” as provided in section 91(27) of the British
North America Act. This is a substantive limitation on the provincial legis-
latures to make laws for the “Constitution, Maintenance and Organization
of Provincial Courts, both of civil and of criminal jurisdiction . . . as pro-
vided in section 92(14). Quite clearly, this limitation would apply if, for
example, a province were to attempt to shift all criminal cases into one of
its courts in a way which was inconsistent with the federal designation of
“courts of criminal jurisdiction” defined in the Criminal Code.

The nature and extent of this limitation came before the courts in
British Columbia in 1965. In the previous year the British Columbia Legis-
lature had amended the County Courts Act to provide, inter alia, that a
County Court could sit as a Court of General Sessions of the Peace (and
thus for the first time take jury trials of indictable offences other than those
in the present section 427(a) of the Criminal Code).1%% A second part of
the legislation provided in effect that each County Court was to have the
same criminal jurisdiction as the Supreme Court of British Columbia. The
first provision, in essence, merely put the County Court judges in British
Columbia in the same jurisdictional position as the County Court judges in
Ontario respecting criminal jury trials in the General Sessions of the Peace.
The second provision, however, was unique in that it purported to give to
the County Court judges criminal jurisdiction in all matters with a jury,
including the offences in present section 427(a) of the Criminal Code. The
provisions granting this new jurisdiction to the County Court read as

follows:

Criminal Trials with a Jury

180A(1) Each Court has and shall exercise all the powers,
rights, and privileges that pertain to or are exercised by the Supreme
Court of British Columbia as a Court of Criminal jurisdiction, and,
without restricting the generality of the foregoing, each Court has and
shall exercise all the powers, rights, and privileges which the Parlia-
ment of Canada gives to the Supreme Court of British Columbia as a
Court of criminal jurisdiction in so far as it is within the power of the
Legislature to confer those powers, rights, and privileges.

(2) All laws, statutory and otherwise, respecting the ad-
ministration of justice in criminal cases, and without restricting the
generality of the foregoing, all laws, statutory or otherwise, respecting
jurors, witnesses, or proceedings of any kind applicable to the Supreme
Court of British Columbia when exercising criminal jurisdiction apply
to each Court,108

The question of the constitutional validity of these amendments of the
County Courts Act came before Mr. Justice Branca in the Supreme Court
of British Columbia in Ex Parte Smith.19¢ The accused Smith had been con-

14County Courts Amendment Act, S.B.C. 1964, c. 14, ss. 2A and 9.
1057pid. 5. 9 (of the amending Act), adding section 180A.
108(1966), 1 C.C.C. 1.

&3

victed by a County Court judge, sitting with a jury, of an indictable offence,
not among those listed in the present section 427 (a) of the Criminal Code.
He had been sentenced to gaol and brought an application for habeas
corpus. Because the offence involved was not one of those listed in section
427(a) and therefore was not required to be tried by a “superior couii of
criminal jurisdiction” (in British Columbia, defined by the Code as the
Supreme Court of British Columbia, or the Court of Appeal), it was suf-
ficient for Mr. Justice Branca to direct his attention only to the provision
designating a County Court as “Court of General Sessions of the Peace” in
the new amendments. He held this provision to be constitutionally valid
since a Court of General Sessions of the Peace presided over by a County
Court judge came within the definition of a “court of criminal jurisdiction”
in the .Criminal Code. His Lordship, however, by way of obiter, made the
following observation concerning the section purporting to give the County
Courts a criminal jurisdiction concurrent with that of the Supreme Court:

Considerable argument was directed as to whether s. 180A in the
1964' aplendment was within the constitutional competence of the
Pr_ovmcml Legislature. Indeed, I had asked for written submissions on
thfs aspect of the argument. I am of the opinion for many reasons that
this section is ultra vires, but in view of my conclusion as to the effect
of s. 2A of the 1964 amendment [respecting the County Court as a
Court of General Sessions of the Peace], it is not necessary for me to
further discuss this point.107

”The same amendments to the County Courts Act cam

British quumbia Court of Appeal in Regina v. Carkert®s la?erb :Iicére;atmhz
year. Again, the accused involved was convicted by a County Court judge
and jury of an offence not listed within present section 427 (a) of the Code
and therefore was within the proper jurisdiction of the Court of Generai
Sess1.ons of the Peace. Accordingly, the five members of the Court were
required to d;al only with the simpler issue, and like Branca, J., they held
it to be constitutionally valid. Four of the five members of the C:ourt felt it
unnecessary to depide as to the validity of section 180A. But of these four
McLean, J A, with whom Davey and Sheppard, JJ.A. agreed, stated tha'z
he agreed with the observations of Branca, J. quoted above and had grave
doubts as to the validity of section 180A. The fifth member, Norris, J.A
was alone in dealing directly with the larger issue: ’ T

_There is no restriction on the powers which s-s. (1

particularly in its first three Iines,p purports to vest(irz ?}fes'(,‘logu?g
Courts. jI‘hey include all the powers, rights and privileges conferred by
the P.ar1.1arnent of Canada on the Supreme Court as a superior Court
of criminal jurisdiction. It follows that the Provincial Legislature is
purporting to confer on the County Courts jurisdiction to try the
offences set out in s. 413(2) [of the Criminal Code] which has been
exprgssly taken away from Courts of criminal jurisdiction other than
superior Courts. These powers are powers which only the Parliament
of Canada can confer. The farthest that the Provincial Legislature may

1bid. at p. 8.

1%(1965). 52 D.L.R. (2d) 763.
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go is to put a Court in the position to receive such powers as the
Dominion Parliament may confer. The words in s-s. (1) “in so far as
it is within the power of the Legislature to confer those powers, rights,
and privileges” do not assist the provincial contention, first, because
they are applicable only to the words immediately preceding them in
the middle part of the subsection, and secondly, because the sub-
section itself provides that the last part of the subsection is to be read
“without restricting the generality of the foregoing”, that is to say,
without limiting the broad grant to the County Courts of the powers
of a superior Court of criminal jurisdiction.

The powers granted to the respective authorities, Dominion and
Provincial, under head 27 of s. 91 and head 14 of s. 92 of the
B.N.A. Act, are mutually exclusive and the Parliament of Canada,
having conferred power under s. 91(27), the Provincial Legislature
may not confer any power which would impinge on the power within
the sole jurisdiction of the Dominion authority. The exception to head
27 of s. 91 is only as to the “constitution” of the Criminal Courts.
Subsection (1) of s. 180A is therefore wholly ineffective.

As to s-s. (2) of s. 180A, this subsection is, because of its
sweeping language, “All laws, statutory and otherwise, respecting the
administration of justice in criminal cases”, which may be taken to
include laws of the Parliament of Canada, also ultra vires. . .

Because of the all-embracing opening words of s-s. (2) of s.
180A and the use of the words “without restricting the generality of
the foregoing” the provision as to laws respecting jurors, witnesses and
proceedings of any kind applicable to the Supreme Court of British
Columbia in its criminal jurisdiction is similarly unconstitutional.
These are matters of criminal procedure reserved to the Dominion
authority. As to the jurors and witnesses, ss. 534 [am. 1959, c. 41,
s. 23] to 553 of the Cr. Code of Canada and the Evidence Act, R.S.C.
1952, c. 307, of Canada have occupied the field. The “proceedings”
referred to are, in view of the broad words of s-s. (2), proceedings
in matters under head 27 of s. 91 and are within the exclusive juris-
diction of the Dominion Parliament.*0

It seems clear from these two British Columbia cases that the courts
are unlikely to countenance provincial attempts to give County Court
judges criminal jurisdiction over the indictable offences listed in present
section 427(a) of the Criminal Cede, unless there is a corresponding
amendment to the Code by the Parliament of Canada.

What is not so clear is whether a provincial legislature could uni-
laterally extend unlimited criminal jurisdiction to the judges of the County
Courts in their capacity as local judges of the High Court, in the same
manner as divorce jurisdiction was recently extended in Ontario. The
Criminal Code defines a “superior court of criminal jurisdiction” in the

20%7hid. at pp. 765-767.
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Province of Ontario as “the Supreme Court”. The federal Divorce Act*!Y
defines the court in which a petition fi r divorce may be brought in Ontario
as “the trial division or branch of the Supreme Court of the Province”.
There is little substantive difference between these two definitions, and since
the extension of divorce jurisdiction to local judges of the High Court in
1970 was held to be constitutionally valid by the Ontario Court of
Appeal, 11! notwithstanding that the subject “divorce” is an exclusive head
of federal jurisdiction under section 91(26), then it may be arguable that
the provincial legislature could likewise extend unlimited criminal juris-
diction to local judges of the High Court who would then be exercising
jurisdiction as the Supreme Court of Ontario in compliance with the
Criminal Code definition of “a superior court of criminal jurisdiction”. The
only possible distinction between divorce jurisdiction and unlimited criminal
jurisdiction in respect of local judges of the High Court would be that the
federal power over divorce is described in section 91({26) as merely
“divorce”, while Parliament’s jurisdiction over criminal law is defined in
section 91(27) as “the Criminal Law . . . including the procedure in
criminal matters”. Perhaps the federal power over criminal procedure forms
a greater limitation on unilateral provincial legislation respecting the
criminal jurisdiction of the courts than does the mere term “divorce” on
unilateral provincial legislation respecting divorce jurisdiction. Any other
impediment causing the criminal jurisdiction of local judges of the High
Court to be treated differently from divorce jurisdiction would have to be
contained in the patents issued by the Governor General to the local judges
of the High Court, and such limitations in the patent do not appear to exist,

.It is appropriate here to explore the constitutional implications of
po§s1ble provincial attempts to place criminal offences within the exclusive
jurisdiction of the High Court or the County Courts. If the Province wished
to give to the High Court exclusive criminal jurisdiction over indictable
Qﬂ?ences, other than those where the accused elects trial by a Provincial
!legc, and thereby to take all criminal jurisdiction from the County Court
judges presiding over a Court of General Sessions of the Peace or a County
Court Judges’ Criminal Court, it might attempt to do so merely by repealing
The General Sessions Act'12 and The County Court Judges’ Criminal Courts
:Act,ns thus leaving the Supreme Court in Ontario as the only court named
in the Criminal Code with jurisdiction to try indictable offences other than
those where the accused elects to be tried by a Provincial judge. This would,
howeyer, be tantamount to denying an accused the right to elect to be tried
by a judge without a jury on indictable offences since the term “judge” for
the Province of Ontario is defined in the Code as “a judge ot a junior judge
of a County or District Court”. Such frustration of the speedy trial pro-
cedure set forth in the Code might very well be held to be unconstitutional
as a provincial interference with the exclusive federal jurisdiction over
criminal procedure. It may, however, be possible for a province to go
part of the way and repeal merely The General Sessions Act, thus resulting
in the transfer to the Supreme Court of all criminal jurisdiction over

1‘1‘11;80 1970, c. D-8, s. 2.
eference re Constitutional Validity of section 11 of the Judicature A d
11'.Act, 1970 (No. 4), [19711 2 O.R. 521. penament
*R.S8.0. 1970, c. 191.
R.S8.0. 1970, c. 93.
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indictable offences to be tried by a jury. Indeed, this is the precise situation
which exists in the Province of Quebec.

On the other hand, it is beyond dispute that there is no power m a
provincial legislature to take away from the Supreme.Court its criminal
jurisdiction over offences in section 427(a) of the Criminal Code, unlgss 91’
course there is a corresponding amendment to the Criminal Code which in
effect amounts to federal permission to do so. Moreover, any unilate:ral
provincial attempt to restrict the trial of indictable offences listed in section

427(a) of the Code to the County Court judges sitting as local judges of -

the High Court, and thus in effect to take away the present criminal juris-
diction of the High Court judges, would probably be construed as an
attempt to do indirectly that which was prohibited directly.

If the Province were to merge the County Courts and the Supreme
Court but were at the same time to retain the present distinction between
judges of the Supreme Court and judges of the County and Distr‘ict Coqrts
(as is the case with the new Crown Court in England), then an interesting
constitutional situation arises. Most of the Canadian cases have construed
the jurisdiction of the two levels of courts as parallel to the two levels of
judges. 1f the Province of Ontario were to merge the courts for both
criminal and civil matters yet were to retain the distinction between levels
of judges, with both levels operating within the newly-merged court, it is
our opinion that this would be judicially construed as tantamount to
appointing the County Court judges as Supreme Court judges and thus an
interference with the federal appointing function set out in- section 96.
While this result might seem to be stretching the words of section 96 taken
literally, it would be consistent with the constitutional jurisprudence emerg-
ing from the case law discussed earlier. In short, without complementary
federal action, Ontario could not merge the High Court and the County
Courts in the same fashion as the two levels of courts in England have been

merged on the criminal side.

3. Summary

The following propositions summarize the constitutional implications
of merger or jurisdictional reorganization of the High Court and the County
Courts in Ontario:

(a) If the County Courts were to be completely merged with the High
Court of Justice, and if the present judges of the County Courts
were to be given the status, salary and tenure equal to that of the
judges of the High Court, then the Ontario Legislature would
require the co-operation of the Parliament of Canada in the form
of an amendment to the Judges Act, and of the Governor General
in Council in making the necessary appointments.

{b) The Ontario Legislature can unilaterally extend the civil juris-
diction of the County Courts to the point where it is concurrent
with that of the High Court or vice versa, except that its legis-
lation cannot interfere with the federal appointing function. under

PR

(c)

(d)

(e)

(£)

(8)

(h)

;I',.J%
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section 96 of the British North America Act or conflict with or
derogate from an Act of Parliament in relation to a head of
exclusive federal jurisdiction in section 91 (e.g., divorce) desig-
nating the court or officer who is to have jurisdiction in relation
to that matter.

The Ontario Legislature can unilaterally extend the jurisdiction
of local judges of the High Court to include any matter within
the jurisdiction of the High Court, in the absence of any federal
enactment to the contrary.

Judicial authority has construed the federal appointing function
under section 96 of the British North America Act as giving rise
to a substantial limitation on provincial legislative power to
reorganize the jurisdiction of the Supreme Court and County
Courts, particularly where it is sought to reorganize or create new
divisions of a court other than those to which the judges were
appointed by their federal patents. This limitation can, however,
be overcome by the issuance of new federal patents by the
Governor General.

Judicial authority has also construed the federal appointing func-
tion under section 96 as providing the basis of ancillary federal
legislative powers such as the controlling provisions in the federal
Judges Act.

The Ontario Legislature cannot unilaterally extend the criminal
jurisdiction of the judges of the County Courts to the point where
it is concurrent with that of the judges of the Iigh Court, except
to the extent that it would be permitted by the Parliament of
Canada under its exclusive jurisdiction over criminal law and
procedure. It can, however, be argued on the authority of the
recent Ontario divorce jurisdiction Reference that the Ontario
Legislature can unilaterally extend the criminal jurisdiction of the
local judges of the High Court to include the indictable offences
listed in section 427 (a) of the Criminal Code.

'_1“he Ontario Legislature can unilaterally give the High Court
judges exclusive jurisdiction over the trial of all indictable
offences with a jury. There is considerable doubt whether the
Ontario Legislature can unilaterally give the High Court judges
exclusive jurisdiction over all indictable offences both with or
without a jury since this might be considered to conflict with the
federal power over criminal procedures respecting “speedy trials”.

It has never been determined if a provincial legislature can
pnilaterally merge the County Courts and the High Court as
%nstitutions but maintain the distinction between the two levels of
judges within the merged court (as in England on the criminal
side). This type of institutional merger may be more difficult in
respect of criminal rather than civil matters because of the
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limitations of the federal power over criminal law and procedure.
In any cvent, such a merger by the Province without com:ple-
mentary federal action would probably be construed as tan-
tamount to the appointment of County Court judges as High
Court judges, and hence ultra vires.

F. ASSESSMENT AND RECOMMENDATION

We have given careful consideration to the arguments put forward by
the County and District Court Judges Association in support of their
merger proposal. There is something to be said for the fact that County
Court judges are exercising a civil and criminal jurisdiction which is close
to being concurrent with that of High Court judges except for the pre-
rogative writs and scrious offences under section 427(a) of the Criminal
Code. If jurisdiction alone were the determining factor and cascloads were
the same (which they are not),!** then one could make the case for equal
status and salary for equal work.

Similarly, we concede that there are certain administrative benefits to
the merger proposal. Calendaring conflicts between the High Court and the
County Courts would be climinated and more flexibility might result in the
scheduling of cases and the assignm.nt of judges within a district. In
addition the court system generally would be simplified and thus more
readily understood by the lay public, which is desirable.

But there is a price to be paid for merger which cannot be measured
in terms of efficiency, flexibility and simplicity. This goes to the question of
the quality of justice to be dispensed in our higher courts. We consider it
essential to the court system in Ontario that there be a relatively small,
highly competent group of trial judges to adnsiaister uniform and high
quality justice over the most important criminal and civil cases in the
province. In our view this is best done through a single court consisting of
judges working in close association and consultation and operating on a
province-wide circuit system. Such a court must exhibit the highest stand-
ards of intellectual leadership, hard work and judicial integrity of the sort
that will radiate throughout every level of the court system if the people of
this province are to have the calibre of justice to which they are entitled.

The role of High Court judges in Ontario is and should be different
from County Court judges. This fact has been recognized since Confedera-
tion by the federal government, which appoints and pays them. The dis-
tinction is reflected in our written constitution. The High Court judges with
a jury have the sole right to decide the question of life or death in capital
murder cases. They are required by federal law to reside in the provincial
capital and can be called on to sit in the Court of Appeal on a temporary
basis. They can be assigned to try cases in every one of the county and
district towns in the province, and gain wide experience in so doing. They

1147n 1971, the 32 judges of the High Court (27 up to September) spent a total of
8,172 half days in court. During the same period the 99 county court judges (54
up to September) spent a total of 11,241 half days in court.
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must remain detached from local conditions and personalities and maintain
a high consistency of judicial standards and impartiality. They are closely
associated with their fellow judges at Osgoode Hall and must stay abreast
of developments in the law so as to be in a position to adjudicate fairly and
wisely on the most important cases in the jurisdiction.

The County Court judges have a different but equally important role.
They are the symbolic embodiment of “resident justice” in each county of
the Province. While their jurisdiction today is not dissimilar to that of
High Court judges, they perform their judicial dutics locally and their case
load is usually not as great, In many respects their judicial duties are more
varied. Bach acts as a judge of the County Court to which he is appointed,
as chairman of the General Sessions of the Peace, as judge of the County
Court Judges’ Criminal Court, as judge of the Surrogate Court, as judge of
the Small Claims Court, as appecllate judge on summary conviction appeals,
and as persona designata under a myriad of federal and provincial statutes.
They also perform with impartiality many ceremonial or administrative
functions in the community, thus engendering local respect for the admin-
istration of justice. They will probably work closely with members of the
legal profession in their counties and will be more familiar with local con-
ditions as they affect the cases coming before them. They fulfil a valuable
and necessary function as the only federally-appointed judges accessible to
the legal profession and the public on a regular basis for the many func-
tions requiring a member of the judiciary with integrity, prestige and ability.

The proposal of the County and District Court Judges Association
would merge the two levels of court thus providing for a blend of the roles
outlined above. The province-wide circuit system of the High Court would
be replaced by eight regionalized circuits and the County and District Court
judges would become, in effect, High Court judges.

How would this affect the quality of justice in Ontario? Most im-
portant, it is our view that it would dilute the quality of the High Court.
The federal executive appointed the judges referred to as judges of the
County Court to perform the varied local functions described above. It can
be assumed that they were thought to possess qualifications suitable for the
County Court, not the High Court. The federal cxecutive appointed the
present 32 High Court judges to the Supreme Court and it can likewise be

?:ssumed that they were thought to possess qualifications suitable for that
ourt.

It cannot be assumed that the County and District Court judges all
possess qualifications suitable for the High Court. The federal Parliament
continues to recognize the differences in High Court and County Court
judges through the titles, salaries and pensions which each group receives.
Ir.xd.ced, when the Province of British Columbia enacted legislation pro-
viding for merger of the very sort proposed for Ontario, the federal govern-
ment failed to provide the necessary complementary action to complete the
scherpe notwithstanding the specific request of the Attorney General of that
Province. There is no reason to believe that a similar request by Ontario
would not receive identical treatment.
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The matter goes deeper than this. A combined bench of 131 judges is
morc unwieldy than a bench of 32. Granted, the present proposal .for
merger envisages increased administrative efficiencies through thq appoint-
ment of a presiding judge in each district circuit and a district administrator,
responsible to the Chief Justice and the Senior Court Administrator respec-
tively. But these are reforms which are not dependent on merging the two
levels of Courts. Indeed, we make recommendations concerning regional
administrators and increased administrative powers for the senior judge in
cach County Court circuit. It is our view that the quality of judicial stand-
ards is likely to remain higher in a smaller, closely disciplined bench of the
size of the present High Court than if it were extended as proposed.

We also attach high priority to the retention of a province-wide circuit
system in our higher courts as we explain in chapter 4, The merger proposal
would seem to be inconsistent with this in that it would create eight
regionalized circuits, each opvrating relatively independently of the others.
Under the present circuit system in the High Court, the judges are kept in
constant rotation and preside over sittings in virtually every county or
judicial district during the course of their career on the bench. Thus, a more
uniform jurisprudence is permitted to develop and the judges gain a great
deal more experience than if they were located regionally. In addition it is
easier for these judges to remain detached from local conditions. The
collegiality which develops at Osgoode Hall where the judges have their
offices and permanent headquarters we regard as beneficial to the ad-
ministration of justice, permitting a free exchange of views and expertise
among the judges on the difficult and complex cases coming before them
from all parts of Ontario.

There is another important consideration: the possible diminution in
the quality of justice if the present role of County Court judge were to be
radically changed. The merger proposal cnvisages that each of the 131
judges on the combined court would be assigned to one of the eight judicial
districts, but it is by no means clear that he would be a resident judge in the
sense that each County Court judge is today. There may well be a sacrificing
of quality in the sense of loss of a permanently resident judge who is an
integral part of the local community in all of its aspects, and readily acces-
sible to the bar and the public on short notice. The County Court judges
perform many functions other than merely hearing criminal and civil cases,
and many of the county towns might feel a significant loss of local identity
should the County Court judge’s role be changed as contemplated in the
merger proposal. Many of these concerns were expressed in the brief of the
Jurisdiction of Courts Committee of the Canadian Bar Association (On-
tario Branch), as follows:

A Judge’s work centres on a County Town and his residence in the
district or county stems from the recognition of the same principle —
a Judge’s services are needed (more often than for actual trials)
for the multitude of duties and functions that require expeditious
attention . ..

The presence of a Judge in a community provides a County with the
presence of a representative of the judicial system. It usually ensures
that justice will be available not only to litigants but to many groups
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or classes to whom the present system provides easy and expeditious
service.

Similarly, the Advocates’ Society, in their brief, did not favour merger
because “there is a decided advantage in having many local matters dealt
with by a county court judge who is resident in the county and knowledge-
able as to local conditions”. Indeed, we think it fair to say that there is
little support among members of the bar in Ontario for the proposal that
the High Court and the County Courts should merge.

Finally, we come to the delicate question of judicial competence. We
believe that no useful purpose is served by attempting to determine whether
present County Court judges are less competent than present High Court
judges. The most precise conclusion one could expect to draw from such an
inquiry would be that there are some County Court judges who are equally
competent as some High Court judges, and there are some who are not,
Greater precision would be impossible.

It was suggested to us that one measure of relative competence might
be the success rate of appeals from both levels of courts in the Court of
Appeal. While we had reservations as to whether or not this was a
legitimate measure of judicial competence, our research revealed that in
the period January, 1970 to May, 1971, there was virtually no difference
in the success rate on appeals from either level of court in both criminal
and civil cases.

But surely the competence of present office-holders is not directly
relevant to our inquiry. One should be able to assume that the Government
of Canada will appoint only the most competent persons to whatever type
of higher courts that are constituted by the Province, including appointment
through promotion from one level of court to the next as judicial com-
petence is clearly demonstrated. The important question is the type of
institutional arrangement which is best suited to deliver justice of high
quality. In our view, the traditional two-tiered system based on County and
District Courts remaining scparate and distinct from the High Court is the
system best suited for Ontario. To merge the two levels would be to sacrifice
many of the distinct and desirable features of each level for the sake of
increased efficiency. Like the “tail wagging the dog” metaphor, it would be
to place considerations of judicial quality in a position secondary to that of
administrative convenience and efficiency. This we would oppose.

There are, of course, many jurisdictional and administrative reforms
needed in both the High Court and the County and District Courts. But we
ﬁrmly believe that each tier has a separate role to play and that with the
lmplementation of proper administrative reforms cach can provide institu-
tional structures responsive to modern needs. Accordingly, we recommend
that the proposal for merger not be adopted at this time.

G. SUMMARY OF RECOMMENDATIONS

We do not recommend that there be a merger between the High Court

%f Justice of the Supreme Court of Ontario and the County and District
ourts.
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H. MEMORANDUM OF DISSENT AND EXPLANATION BY THE
HONOURABLE RICHARD A. BELL, P.C., Q.C.

To my sincere regret, I find myself 1n basic disagreecment with my
colleagues in their rejection of the proposal to merge the present High Court
of Justice and the County and District Courts into onc Superior Court. I
believe that the consolidation of these Courts and the institution of a ncw
regional circuit system are pre-requisites to effective, efficient and speedy

administrati. - ~f justice and as well, essential foundations of any genuine

reform.

The subjects and problems which have been studied in this reference
arc so fundamental and extensive that inevitably differences of opinion have
arisen among members of the Commission. The remarkable fact is not the
existence of such differences, but that they have been so few. Generally, it
has been possible to reconcile differences where we have not been originally
in complete agreement or to set out in the Report itself the alternatives
which commend themselves to the several members of the Commission.
This issue is too grave to be so treated. Consequently, with deep respect for
the experience, learning and wisdom of my colleagues, I am presenting this
minority Report and outlining my own recommendations.

The casc for consolidation has been stated with clarity and precision
in the submission of The County and District Court Judges Association of
Ontario to the Ontario Law Reform Commission dated March 25, 1971,
which submission was given wide publicity. In gencral, I adopt their sub-
missions and argument, and therefore do not intend to arguc the case
exhaustively or certainly not repetitiously. In my respectful opinion, their
arguments were not answered effectively by the submissions of the Justices
of the Supreme Court of Ontario, nor by the lengthy argaments which sub-
sequently took place at Commission meetings, nor by the text of chapter 3
of this Report.

I adopt the outline of the requirements of the judicial system set out
at page 6 of The County and District Court Judges Association submission

as follows:

Modern socicty requires a judicial system which, without being
exhaustive, possesses the following characteristics: (1) Reasonable
cxpedition in the determination of litigants’ disputes, (2) Economy for
both the litigants and society, (3) Accessibility to all members of
socicty irrespective of their means or station in life, (4) Volume-
handling ability to accommodate the litigation explosion corres-
ponding, not only with increased population, but also with increased
accessibility and justiciability of new grievances, (5) Comprehen-
sibility of the system to the public for whose needs it exists and
(6) “Justice” of the decisions in the sense of confidence among all
members and sectors of society in the competence of the decision-
makers and quality of their decisions.

It is our view that it is only by consolidation that all of these
requirements can be achieved.
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In my opinion, the basic problem of judicial administration in Ontario
today is the uneven utilization of judicial manpower. Many judges of both
the High Court and the County and District Courts are seriously over-
worked. On the other hand, the talents of many more judges are being
seriously under-utilized. Statistical analysis of the caseload borne by judges
reveals a shocking disparity. The fault lies not with the judges but with the
traditional establishment of our judicial units laid out in conformity with
municipal administration units, and designed to cope with a rural society in
Ontario of a pre-combustion engine era and having now little, if any,
relevance to the industrial, rapid transit and urban-oriented society of
Ontario in the 1970%.

Ontario does not lack in the number of judges needed to dispose of all
legal proceedings within the periods of time suggested in chapter 1 of this
Report, without backlogs or arrcars of cases. It does lack seriously in
?he organization and the utilization of the talents of the existing number of
judges. Good judges are going to seed for lack of work or challenge. This is
not of their own choice, and indeed, mest in that category are crying out
for work and intellectual challenge; many are in high demand for non-
judicial work.

An analysis of the caseload of County and District Court judges during
tl}c 14-month period from January 1971 through February 1972 reveals
disparitics which are a shocking commentary upon an out-moded system.
The average number of court days per judge, within his own county, for
certain countics is shown as follows: *

Lanark 8
Prescott and Russell 12
Rainy River 13
Bruce 13
Renfrew 17
Cochrane 18
Haldimand 20
Prince Edward 20
Kenora 22
Huron 25
Lennox and Addington 25
Muskoka 25
Wellington 27
Parry Sound 28
Perth 28
Thunder Bay 29
Temiskaming 30

*Statistics were not available for Manitoulin and Oxford, both of which are believed

to be in the low category. These statistics do not reflect sittings i ¢ i

_Coprt_, S.urrogat'e Qourt or the exercise of persona designata jurgisdligtiso?lmcl:ll'l;:nlﬁalg;:
jurisdiction or jurisdiction exercised as local judges of the Supreme Céurt. Since
Ehls Memo.ranfiurp was prepared, I have had discussions with certain County Court
judges, which mdlcat.e that the validity of certain of these statistics may be question-
able. However, at this point of time, they are the most relevant statistics available.
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The highest average numbers of court days per judge were:

Victoria 99
Ottawa-Carleton 96
Waterloo 95
Wentworth 93

Tt must be recognized, of course, that the average number of court

days per judge does not reflect fully a judge’s workload. But generally, a )

judge’s chambers work reflects a ratio little different from his court .work.
Many of the judges with a light caseload are the most co-operative in
seeking to fulfil judicial responsibilities outside their own counties.

My comments on the system are not intended to reflect upon any
judges. Indeed, many of them are the reluctant prisoners of what they
know fo be an out-moded system. A system under which, in over 17
counties in Ontario, the County judge spends no more than two and one
half days per month in court and, even in the busiest counties, only eight
days per month, cannot continue to be tolerated merely because of its

antiquity.

Equally, in my submission, the existing circuit system in the High

Court is simply not working. This is not merely due to bad administration, -

although the existing quality of administration in the High Court is un-
doubtedly a factor. The system lends itself to inflexibility, with results that
were admirably described in the brief to the Commission by The Ontario
Sheriffs’ and Court Registrars’ Association under four headings as follows:

(a) The present system is wasteful of the time of Supreme Court
judges.

(b) Accused persons may often be in custody or on bail for many
months awaiting trial.

(¢) Svbstantial civil cases often remain untried.

(d) Counsel are precluded from arranging for the trial of cases in a
manner that will utilize their time to the best advantage of them-
selves or their clients.

The brief (incidentally, in my opinion, the most constructive brief
received by the Commission) went on to say that,

The abuses mentioned in the preceding paragraph apply equally
to the County and District Courts. All are most unfair and costly to
litigants and they happen with monotonous regularity.

The remedy, in my respectful opinion, lies in consolidation of the
existing High Court of Justice with the County and District Courts into one
Court to be known as “The Superior Court of Ontario” and the inclusion
in its membership of all present members of the High Court and all present
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members of the County and District Courts. Judges of the Superior Court
would be appointed Surrogate Court judges, each of them having province-
wide jurisdiction.

The present Divisional Court would become “the Divisional Court of
the Superior Court” and every judge of the Superior Court would be ex
officio a member of the Divisional Court, and the judges who would sit in
the Divisional Court would be such as might be designated, from time to
time, by the Chief Justice of the Superior Court.

Under my proposal, the province would be divided into judicial cir-
cuits and the Superior Court judges would be required to reside within the
judicial circuit area to which they were assigned.

The submission of the County and District Court Judges Association
proposed eight judicial districts as follows:

The province would be divided into eight (8) judicial districts
along the following lines: —

District #1 Headquarters — Windsor, but would also include the
Counties of Essex, Kent and Lambton.

District #2 Headquarters — London, but would also include the
Counties of Middlesex, Oxford, Perth, Huron, Bruce and Elgin.

District #3 Headquarters —— Hamilton, but would also include the
Counties of Wentworth, Brant, Norfolk, Haldimand, Lincoln,
Welland, Wellington and Waterloo.

District #4 Headquarters — Toronto, but would also include the

Counties of York, Peel, Simcoe, Halton, Grey, Dufferin and
Ontario.

District #5 Headquarters — Kingston, but would also include the
Counties of Northumberland and Durham, Victoria, Hastings,
Prince Edward, Lennox and Addington, Peterborough and
Frontenac. ’

Belleville, which is the geographic centre of this district, might
be chosen as district headquarters.

District #6 Headquarters — Ottawa, but would also include the
Counties of Lanark, Carleton, Prescott and Russell, Stormont,
Dundas and Glengarry, Renfrew and Leeds and Grenville.

District #7 Headquarters — Thunder Bay, but would also include
the Districts of Thunder Bay, Kenora and Rainy River.

District. #'8 Headquarters — Sudbury, but would also include the
Dlstr}cts of Nipissing, Algoma, Cochrane, Manitoulin, Sudbury,
Temiskaming, Parry Sound and Muskoka.
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These proposals appear to me to be, in principle, sensible and work-
able. However, it is my understanding that the Government of Ontario
proposes to divide the Province into five regions for purposes of depart-
mentai administration generally.

I believe there is merit in having the judicial circuits coincide generally
with the regional units proposed for other aspects of public administration
and consequently, my recommendation would be to adopt the territorial
division and jurisdiction proposed to the government in preference to that
proposed by the County and District Court Judges Association. This would
mean judicial circuit headquarters in Toronto, Ottawa, London, Sudbury

and Thunder Bay.

(Since this memorandum was first prepared, an alternative proposal
for administrative regionalization has been advanced in a draft Report made
to The Management Board by the Task Force on Decentralization of
Administration. This alternative proposal would divide Ontario into six
Regions instead of five. In effect, the change would be to divide the Central
Region into two — Central and West Central, the headquarters respectively
being in Toronto and in Hamilton (or in Kitchener). If the decision were
mine, on balance, I would favour the six, as opposed to the five, adminis-
trative regions; and if the six administrative regions were adopted for
general governmental purposes, I would favour the six regions being the
judicial circuits of the Superior Court.)

The Chief Justice of the Superior Court should be empowered to
name one of the judges to act as President of each judicial circuit for a
two-year renewable term. The President of each judicial circuit, in co-
operation with the Regional Court Administrator, would have the respon-
sibility of arranging for the rotation of work and for the deployment of
judges within the circuit.

For each judicial circuit, a court administrator of highest calibre
should be appointed. He would be responsible, under the Provincial
Director of Court Administration, for operating the machinery of the courts
in each circuit.

One or more masters, on a full-time basis, would be appointed to be
resident in each judicial circuit, and would have powers in each judicial
circuit similar to those of the Senior Master at Toronto. They would hold
sittings on a rotation basis in the various court centres within the judicial

circuit.

I believe it continues to be desirable to have a judge locally resident
in cach of the court certres as well as judges resident at the headquarters
of the judicial circuit. Over a period of time, clearly, the number of county
towns with a resident judge must be reduced. In the initial stages and during
the “phasing-in” process, I would propose that the present County and
District Court judges, in their capacity as Superior Court judges, would con-
tinue to reside in their present county towns; that the members of the High
Court could elect voluntarily to reside at a headquarters of a judicial circuit

>

e
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other than Toronto; that if the numbers of present High Court judges
electing to reside in any judicial circuit proved to be fewer than propor-
tionate to the workload involved, the Chief Justice of the Superior Court
might assign judges of the Toronto or other circuit from time to time, for
sittings in another circuit.

It may well be that a number of High Court judges will take the
attitude that they were appointed in accordance with the present system
and should not be required to change. If so, I see no objection to a “grand-
father” clause in the legislation which would protect fully the status and
prestige of present High Court judges, provided it were clear also that,
although operating out of Toronto as at present, they would sit in circuit
in the Superior Court as they might be assigned by the Chief Justice of the
Superior Court.

In future appointments to the Superior Court bench, some regard must
be had to local residence. A reduced number of court centres will still
require the resident presence of a judge. I foresee no problem, in these days
of rapid transit, in working out an appropriate system of local residence at
court centres coupled with circuit trial responsibilities.

The true objective of any system of court administration is to get cases
tried and disposed of justly and as expeditiously as possible. Any new sys-
tem will fail, as the present one so obviously has done, unless judges are
available to try cases when cases are ready for trial and I add the converse,
cases are ready for trial when judges are available to try them. I foresee
the system I propose as giving a much higher degree of flexibility. in the
use of judicial manpower, providing for the full utilization of judge time for
all judges, and the conclusion of all cases ready to be heard at any locale
before a judge leaves. The present system of a High Court judge trying a
small proportion of the ready cases, ‘traversing the remainder for a period
of~m0n_th's and moving on, leaving an accumulation progressively increasing
frqm sitting to sitting, simply cannot be continued. Equally, the accumu-
lation of arrcars in one busy county or district, while a neighbouring County
or _District Court judge relaxes in comparative ease is an affront to Ontario
citizens, each one of whom has equal right to access to justice. The system
in eﬁept In our Province today gives access to justice, which is much more
expeditious for some than for others, based principally or geography. In
my respectful submission, that is indefensible.

What are the objections to the merger of the two courts? I seck not to
answer my colleagues nor to engage in public debate with them but some

‘observations in chapter 3 cannot pass unnoticed. My colleagues have

asserted:

More important, it is our view that it would dilute the quality of the
High Court.

Tfhe assumptioq that necessarily appointments to the High Court have been °
g persons of higher cglibre than appointments to the County and District
ench is one that I reject completely. To my personal knowledge, as one
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formerly involved in government, not a few appointees to the County and
District bench chose such appointment because they did not wish to under-
take in middle-life the arduous duties of extended circuit travel across the
whole province or for reasons of their own, chose not to be compelled to
live in Toronto.

It is a sensitive and delicate matter to attempt to compare the judicial
and intellectual qualities of members of any two courts. My personal exper-
ience indicates that there are members of the County Court bench who are
the equal of the best of the High Court bench and few, if any, of the County
Court bench who are less distinguished than the least of the High Court.
Judges, like other humans, vary in capacity but most rise to the challenge.
In my opinion, a unified Superior Court bench would not downgrade in any
way the quality of justice administered, but would likely have the reverse
effect, due first to judges responding to the additional challenge and
secondly, to probable additional precaution on the part of the Governor
General in Council in the making of appointments.

Actually, at the present time, a great many of the most difficult cases
are tried by County and District Court judges and not by High Court
justices. On the criminal side, the High Court generally tries the simplistic
crimes and the County Court judge (either in General Sessions or in County
Court Judges’ Criminal Court) tries the complex crimes. On the civil side,
the limitation of the County and District Courts to cases under $7,500 is
illusory. As persona designata, County and District Court judges regularly
decide cases and appeals of much more far-reaching consequence than is
usual for a High Court judge. These facts are mentioned merely to place in
perspective the actual relationship of the two Courts. Not always in fact is
one “superior” and the other “inferior”, whatever the lsgal theory may be.

I endeavoured to test in two ways, neither conclusive, my belief that
judicial competence was not a basic obstacle to merger. First, I tried to
assess the judicial competence of the Superior Court of Quebec, a unified
and regionalized court, as compared with the High Court of Justice of
Ontario. On all objective standards, I reached the conclusion that the
Quebec Court was not in any way inferior to the Ontario Court. Secondly,
at my request, our research advisors undertook to examine the statistics of
the success rate on appeals to the Court of Appeal from the two levels of
Ontario Courts. The result is indicated on page 91 of chapter 3 of this
Report. Actually, the Court of Appeal from January, 1970 to May, 1971
allowed more appeals proportionately from High Court judges than from
County Court judges. Marginally, therefore, the proportion of error was
greater with High Court judges.

I repeat that such tests are neither fully satisfactory nor conclusive,
but as well, I assert that the traditional aura which surrounds “a red judge”
lends a degree of respect and awe, which makes High Court judges less
susceptible to criticism than a County Court judge. I accept fully the state-
ment in the Submission of the County and District Court Judges Associa-
tion at page 44 as follows:

... let it be clearly understood that we do not, in this submission,
intend any denigration of the quality and performance of judges of the
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High Court of Justice. On the contrary, it is our firm conviction that
the public of this province have every reason to be grateful for the
dedication and quality of service of these judges. But the public can
be equally proud of the contribution to society made by the judges of
the County and District Courts. It is, however, beyond controversy that
habits of respect among the legal profession are such that all too often
judges of the High Court of Justice are thought of as superior in
quality to County and District Court judges for no other reason than
the plain fact that they are judges of the High Court of Justice. Surely
lawyers, above all, should be prepared to base judgments on evidence,
and it is submitted that no empirical evidence has ever been assembled
or presented that on a per capita, or other basis, the quality of County
and District Court judges is inferior to that of judges of the High Court
of Justice. Indeed, we challenge anyone to demonstrate the contrary...

There is another and significant reason for anticipating an over-all
improvement in the quality of judicial appointments under a unified
Superior Court circuit system.

First, it is undeniable that a significant number of highly qualified
barristers now refuse to consider appointment to the High Court because
of the requirement of moving their residence to Toronto. This was men-
tioned by representatives of the local bar interviewed by the Commission
in a number of areas. Equally and regrettably they do not consider appoint-
ment to the County Court bench a sufficient recognition of their talents.

Secondly, barristers in middle-age (the normal age of judicial appoint-
ment) have declined appointment to the High Court because of the upset
to their established way of life and because of the “travelling salesman”
aspect of the province-wide circuit system. It is asking a substantial sac-
rifice of a successful man or woman after age 40 to undertake constant
travel, hotel room living and separation from family life as a condition of
judicial preferment. Having spent a number of years in government, during
which I discussed with many leading barristers their possible appointment to
the bench, I assert unequivocally that this factor, in this vast province, is a

real discouragement to many qualified persons who otherwise would seek
and merit preferment.

The unification of the two courts would greatly lessen the need for
cha'nge of residence and would provide reduced modified circuit systems
which would least upset established patterns of social and family life.
Thereby, there would be available for future appointment to the bench a
substantial number of leading barristers who at this time would not consider
accepting judicial appointment to either existing court.

.Emphasis has been given to the alleged “collegiality” of Osgoode Hall
and its suggested benefit to uniform administration of justice in the prov-
ince. 0{1 the opposite side, one might speak of the “isolation” and the

insulation” of Osgoode Hall, with judges associating only with judges in
the manner of the Cabots and Lodges of earlier days. I have grave doubts
whether judges should be a group set apart from the community, associating
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only with themselves in “collegiality”. But even if one assumes its benefit,
not all judges conform to it. It is notorious within the legal profession that
a growing number of judges of the Supreme Court of Ontario are in active
breach of the statutory requirement in the Judges Act that they reside at the
City of Toronto or within five miles thereof, unless approval of another
residence has been given by the Governor General in Council. An answer
to a question by Mr. McCutcheon, M.P., in the House of Commons,
appearing at pages 7500-1 of Hansard of the Third Session of the Twenty-
Eighth Parliament 1970-72, shows that none of the justices of the Supreme
Court now actually residing out of Toronto (and five miles thereof) are
doing so with permission and demonstrates that these judges are in breach
of the law. Whatever might be said about those sworn to enforce the law
being the first to obey it, at least these non-resident judges are less than
enthusiastic about the alleged “collegiality” of Osgoode Hall.

The existing province-wide circuit system of the High Court is alleged
to promote “a more uniform jurisprudence”. I challenge that thesis. I have
observed no greater uniformity in Ontario than in Quebec or in other juris-
dictions which have more localized court administrations. In any event, in
my respectful submission, “uniformity of jurisprudence” is a matter for the
Court of Appeal and the Supreme Court of Canada — a matter of justice
openly administcred, and not a matter for private, off-the-bench chats
among judges in their Chambers or over a luncheon table at Osgoode Hall.

In summary, my best judgment leads me to the belief that a merger
of the two Courts would not result in any dilution of the quality of justice
but, on the contrary, would provide greater challenges and incentives, open
the door to many qualified persons who now decline judicial appointment
and, generally, improve the whole Ontario bench.

The constitutional aspects of merger cause some concern. I accept the
summary of the constitutional implications of merger or jurisdictional
reorganization set forth at pages 86 to 88 of chapter 3 of this Report.
Because the Parliament of Canada has not yet enacted complementary
legislation to implement the British Columbia legislation merging the Courts
in that Province, my colleagues have concluded in the double negative
“there is no reason to believe that a similar request by Ontario would not
receive identical treatment” (page 89).

On the contrary, I believe that the Parliament of Canada and whatever
ministers may then be advising His Excellency the Governor General would
not decline or avoid a request from the Legislature of Ontario. It is the
Legislature of Ontario which has the responsibility for the “administration
of justice” and if the Legislature of the largest province of Canada decides
that the better administration of justice which is its responsibility requires
a merged Court it would be difficult for the Parliament of Canada, for long,
to substitute its judgment. If Ontario joined British Columbia and Alberta
in proposals for merged Courts, it would be an act of utter irresponsibility
for any federal ministry to stand in their way.

In chapter 3, beginning at page 59, the Commission has set forth the
recent developments in other jurisdictions, namely, British Columbia,
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Alberta, Quebec and England. As I have already implied, I believe the
legislation in British Columbia is good and should and will be comple-
mented in due course by the Parliament of Canada. The Province of
Alberta adopted a different course by giving to the District Court con-
current jurisdiction with the Supreme Court in all matters except capital
offences, prerogative writs and divorces (and made representations to the
federal Minister of Justice to amend the Divorce Act to give jurisdiction in
divorce to the District Court). For all practical purposes, the Courts in
Alberta are now one and I am advised by authorities in that province that
the new legislation just now coming “on stream” appears to be effective and
acceptable to both bench and bar. The merger of the Courts in Alberta is
substantially in effect now and its completion in legal theory will not be long
delayed. Soon, effect will be given to the representations of such distin-
guished Members of Parliament as Gerald W. Baldwin, M.P., and Honout-
able Patrick M. Mahoney (now a former M.P.) referred to in footnote 52
of chapter 3.

I mention the position in Quebec as described in chapter 3 beginning
at page 61 only to emphasize that the Parliament of Canada and Her
Majesty’s Ministers in Canada cannot long deny to other provinces a
merged Court such as has existed in Quebec for many years.

Th_c new legislation in England based upon the Beeching Commission
Report is interesting for comparison, if not genuinely applicable to Ontario.
On the criminal side, the courts have been merged into one Crown Court,
with an allocation of offences between two tiers of judges. On the civil side,
merger has not been concluded but circuit judges (second tier judges) may
hear High Court cases, if so designated by the Lord Chancellor. With
typical English caution, this appears to be a half-way house on the inevitable
road to full merger.

'I“his leads me to examine whether there is any half-way house for
Ontz}m.o. Pe-rsonally, 1 do not like half measures nor intermediate positions.
But it is desirable to explore two alternatives to full merger of the courts.

First, I accept and emphasize the constitutional submissions on pages
86 and 87 of chapter 3 of this Report that:

(b) T.he. Ontario Legislature can unilaterally extend the civil juris-
diction of the County and District Courts to a point where it is
concurrent with that of the High Court or vice versa . . .

(c) The Ontario Legislature can unilaterally extend the jurisdiction
of local judges of the High Court to include any matters within
the jurisdiction of the High Court, in the absence of any federal
enactment to the contrary.

Consequently, as a minimum, if my recommendations for full merger
of the Courts were not accepted, I would recommend:
)
(1) extension of the civil jurisdiction of the County and District
Courts to complete concurrency with the High Court
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(2) extension of the jurisdiction of the local judges of the High Court
to the full plenitude of High Court jurisdiction.

The result would be that any County or District Court judge could try
any case which a High Court judge might try. The available judicial man-
power would be greatly increased — or rather re-allocated — and in the
circumstances now so common in many urban counties, where the High
Court judge fails to complete the assize or the non-jury sittings, a local
judge of the High Court might be moved in at once to complete available
court business. To make this effective, all local judges of the High Court
would have to be subject to the direction of the Chief Justice of the High
Court, who presumably would not direct any such judge without prior con-
sultation with the Chief Judge of the County and District Courts and the
Provincial Director of Court Administration.

A second alternative to full merger would be for the Legislature of
Ontario to enact legislation providing for one court, staffed by two tiers of
judges maintaining the present judges at each tier. In effect, this would
resemble the English solution. I have already implied that this seems an
unsatisfactory solution, and all I wish to add is that it would be preferable
to the status quo.

My opinions and recommendatio:s may now be presented in summary:

(1) A drastic revision of the court structure is indicated, and in my
view, inevitable.

(2) The malaise in judicial administration which prompted this
reference by the Attorney General cannot be cured by palliatives
or providing crutches to maintain the status quo.

(3) Merger of the High Court and the County and District Courts
into one Superior Court offers the best solution to effective use
of judicial manpower.

(4) Alternatively, County and District Court judges in such capacity
and as local judges of the High Court might be given fully con-
current jurisdiction and enabled thereby to do anything a High
Court judge might do.

It will be obvious that my opinions expressed in this dissent limit
considerably an unqualified acceptance of many of the other recommenda-
tions in this Report. I have tried to contribute objectively to those other
recommendations which are necessarily predicated upon a rejection of my
submission. Except where I have so indicated, I accept most such recom-
mendations as an improvement upon the present sitnation.

I am grateful to all my colleagues for their indulgence and tolerance
in the extended arguments related to this basic issue. Their opiifions I
respect, as I believe they do mine. I conclude with the confidence that my
opinions are not as anathematic to all my colleagues as they are to some.

L
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THE HIGH COURT OF JUSTICE
FOR ONTARIO
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The High Court of Justice for Ontario, which we shall hereafter refer
to as t.he “High Court”, is one of the two branches of the Supreme Court of
Ontario. It consists of a Chief Justice of the High Court, who is president
of the Court, and 31 other judges. As a superior court of record it has both
civil and criminal jurisdiction. It has virtually unlimited jurisdiction in civil
matters except to the extent that it is taken away in unequivocal terms by
statutory enactment.? In criminal matters it has jurisdiction to try all indict-
ab_le offences.? In addition, the Court has some appellate jurisdiction. Cer-
tain statutes provide for appeals by way of stated cases, some of which may

:The Judicature Act, R.S.0. 1970, c. 228, s. 5.

*See Re Mic!zie Estate and City of Taronto (1968), 66 D.L.R. (2d) 213, Section 2
of I:lze_Jz(dx_cature Aet, R.S.0. 1970, c. 228 states that the Supreme Court “has all
the Jur1§d1ctlon, power and authority that on the 31st day of December, 1912, was
vested in or mig?lt be exercised by the Court of Appeal or by the High Cou,rt of
uJuspc; or by a divisional court of that court”.

Criminal Code, R.S.C. 1970, c. C-34, ss. 2, 426.
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be heard by a single judge and others of which are required to be heard by
the Divisional Court as a division of the High Court. The jurisdiction and
functions of the Divisional Court are discussed in chapter 8. The primary
function of the High Court is to try the more important civil and criminal
matters in the Province.

The Court had its origin in the Court of King’s Bench established in
1794 in Upper Canada with unlimited civil and criminal jurisdiction,* but it
was not until 1881 that the institutional framework for the present High
Court was created by the uniting of the Courts of Queen’s Bench, Common
Pleas and Chancery into one High Court with original trial jurisdiction.®

As the highest and therefore most visible trial coutt in the Province,
the High Court of Justice has often been the subject of public comment and
proposals for administrative reform. Delays, overloaded case lists, high
costs and inflexibility in scheduling cases® have all prompted suggestions for
reform from the High Court judges, members of the bar and the public.
Thesc proposals for administrative reform may conveniently be placed in
four categorics:

(1) Changes in jurisdiction;

(2) Abolishing or altering the circuit system;

(3) Improved procedures in the assignment of judges;
(4) Increasing the number of judges.

We shall deal with all these proposals in this chapter but at the outset
we wish to make it clear that we do not recommend the adoption of any of
them to the exclusion of all others. We do not believe that there is any
simple solution to the present or future problems.

A. JURISDICTION

The High Court derives its general jurisdiction from The Judicature
Act™ and the Criminal Code together with other federal statutes, or by pre-

‘dn act to establish a superior court of civil and criminal jurisdiction, and to
regulate the court of appeal, 34 Geo. 3, c. 2. (U.C.).

SThe Judicature Act, 44 Vict,, c. 5.

“See chapter 10.

"R.8.0. 1970, c. 228.

2. The Supreme Court shall be continued as a superior court of record, having
civil and criminal jurisdiction, and it has all the jurisdiction, power and
authority that on the 31st day of December, 1912, was vested in or might
be exercised by the Court of Appeal or by the High Court of Justice or by a
divisional court of that court, and such jurisdictior, power and authority
shall be exercised in the name of the Supreme Court.

The jurisdiction of the Court as at December 31, 1912 can be found in The

Judicature Act, R.S.0. 1897, c. 51, the relevant sections of which are as follows:
25. The High Court shall be a Superior Court of Record of original jurisdiction,
and shall, subject as in this Act mentioned, possess all such powers and
authorities, as by the law of England, are incident to a Superior Court of

civil and criminal jurisdiction; and shall have, use and exercise all the rights,

incidents and privileges of a Court of Record, and all other rights, incidents
and privileges as fully to all intents and purposes as the same were on the
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confederation criminal statutes and the common law. Section 2 of The
Judicature Act, being a provincial enactment, merely enables the High
Court to accept its criminal jurisdiction.

5th day of December, 1859, used, exercised and enjoyed by any of Her
Majesty’s Superior Courts of Common Law at Westminster in England, and
may and shall hold plea in all and all manner of actions and causes as well
criminal as civil, and may and shall proceed in such actions and causes by
such process and course as are provided by law, and as shall tend with jus-
tice and despatch to determine the same; and may and shall hear and
determine all issues of law and may and shall also hear and (with or without
a jury as provided by law) determine all issues of fact that may be joined in
any such action or cause, and judgment thereon give, and execution thereof
award in as full and ample a manner as might, at the said date, be done in
Her Majesty’s Courts of Queen’s Bench, Common Bench, or, in matters
which regard the Queen’s revenue (including the condemnation of con-
traband or smuggled goods), by the Court of Exchequer in England.

26. The High Court shall also, subject as in this Act mentioned, have the like
jurisdiction and powers as by the laws of England were on the 4th day of
March, 1837, possessed by the Court of Chancery in England, in respect of
the matters hereinafter enumerated, that is to say:

1. In all cases of fraud and accident;

2. In all matters relating to trusts, executors and administrators, co-
partnership and account, mortgages, awards, dower, infants, idiots,
lunatics and their estates;

To stay waste;

To compel the specific performance of agreements;

To compel the discovery of concealed papers or evidence, or such as
may be wrongfully withheld from the party claiming the benefit of the
same;

6. To prevent multiplicity of suits;

7. To stay proceedings in a Court of Law prosecuted against equity and
good conscience;

8. To decree the issue of Letfers Patent from the Crown to rightful
claimants;

9. To repeal and avoid Letters Patent issued erroneously or by mistake, or
improvidently, or through fraud.

28. The High Court shall have the like jurisdiction and power as the Court of
Chancery in England possessed on the 10th day of June, 1857, as a Court of
Equity to administer justice in all cases in which there existed no adequate
remedy at law,

29, The High Court shall have the like equitable jurisdiction in matters of
revenue as the Court of Exchequer in England possessed on the 18th day
of March, 1865.

41. The High Court shall have, generally, all the jurisdiction which, prior to the
22nd day of August, 1881, was vested in, or capable of being exercised by,
the Court of Queen’s Bench, Court of Chancery, Court of Common Pleas,
and Courts of Assize, Oyer and Terminer, and Gaol Delivery (whether
created by Commission or otherwise) and the High Court shall be deemed
to be and shall be a continuation of the said Courts respectively (subject to
the provisions of this Act) under the said name of “The High Court of
Justice for Ontario.”

42, The jurisdiction of the High Court shall include (subject to the exceptions
hereinafter contained) the jurisdiction which at the commencement of this
Act, was vested in or capable of being exercised by the Judges of the said
Courts respectively, sitting in Court or Chambers, or elsewhere, when acting
as Judges in pursuance of any statute or law; and all powers given to any
such Court, or to any such Judges, by any statute; and also all ministerial
powers, duties and authorities, incident to any and every part of the juris-
diction.

el S
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Apart from the jurisdiction conferred by provincial or federai statutes,
the High Court exercises, by virtue of section 129 of the British North
America Act, 1867, all jurisdiction possessed by the superior courts prior to

43. Every Judge of the High Court shall have, use and exercise all the rights,
incidents and privileges of a Judge of a Court of Record and all other rights,
incidents and privileges as fully to all intents and purposes as the same were,
prior to the fifth day of December, 1859, used, exercised or enjoyed by any
of the Judges of any nf Her Majesty's Superior Courts of Common Law at
Westminster.

In order to ascertain the significance of s. 41 above quoted, it is necessary to
look to The Superior Courts of Law Act, RS.0. 1877, c. 39, the relevant pro-
visions of which are as follows:

2. Her Majesty’s Court of Queen’s Bench for Ontario, and the Court of
Common Pleas for Ontario, shall continue under the names aforesaid, and
all commissions, rules, orders and regulations granted or made, in, by or
respecting the said Courts, or the Judges or officers thereof, existing and in
force when this Act takes effect, shall remain in force until altered or re-
scinded or otherwise determined.

4. The said Courts shall be Courts of Record of original and co-ordinate juris-
diction, and shall respectively possess all such powers and authorities as by
the law of England are incident to a Superior Court of civil and criminal
jurisdiction; and shall have, use and exercise all the rights, incidents and
privileges of a Court of Record, and all other rights, incidents and priv-
ileges as fully to all intents and purposes as the same were on the fifth day
of December, 1859, used, exercised and enjoyed by any of Her Majesty's
Superior Courts of Common Law at Westminster in England, and may and
shall hold plea in all and all manner of actions, causes and suits as well
criminal as civil, real, personat and mixed, and may and shall proceed in
such actions, causes and suits by such process and course as are provided
by law, and as shall tend with justice and despatch to determine the same;
and may and shall hear and determine all issues of law; and may and shall
also hear and (with or without a jury, as provided by law) determine all
issues of fact that may be joined in any such action, cause or suit, and judg-
ment thereon give, and execution thereof award in as full and ample a
manner as might, at the said date, be done in Her Majesty’s Courts of Queen's
Bench, Common Bench, or in matters which regard the Queen’s revenue
(including the condemnation of contraband or smuggled goods), by the
Court of Exchequer in England.

It is also necessary to look to The Chancery Act, R.S.0. 1877, c. 40, s. 34
which provides that:

The Court shall have the like jurisdiction and powers as by the laws of

England were on the fourth day of March, 1837 possessed by the Court of

Chancery in England in respect of the matters hereinafter enumerated, that

is to say:

1. Inall cases of fraud and accident;

2. In all matters relating to trusts, executors and administrators, copartner-
ship and account, mortgages, awards, dower, infants, idiots, lunatics and
their estates;

3, To stay waste;

To compel the specific performance of agreements;
5. To compel the discovery of concealed papers or evidence or suck as may
be wrongfully withheld from the party claiming the benefit of the same;

6. To prevent multiplicity of suits;

7. To stay proceedings in a Court of Law prosecuted against equity and
good conscience;

8. To decree the issue of letters patent from the Crown to rightful claimants;

9. To repeal and avoid letters patent issued erroneously or by mistake or im-
providently or through fraud.
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confederation. This provides the link between the present High Court and
the ancient powers of the superior courts of civil and criminal jurisdiction in
England. These powers are continued except to the extent that they are
specifically taken away by valid federal or provincial legislation.8

The High Court is not subject to supervisory control by any other
Court except by due process of appeal, and it exercises plenary judicial

power n; all matters concerning the general administration of justice within
its area.

1. Inherent Jurisdiction

The High Court possesses an inherent jurisdiction which is derived not
from statute or common law but from the very nature of the Court itself as
a superior court of law. This inherent jurisdiction includes the power to
punish for contempt, to prevent abuse of process by summary proceedings,
to control its own orders or judgments, and to supervise and review pro-

ceedings of inferior courts and the exercise of many but not all statutory
powers of decision,

T.he inherent jurisdiction of the High Court involves residual powers
on which the court may draw to protect the rights of the individual, and to

givg a rcxpcdy where the individual has been deprived of certain rights to
which he is entitled.

I.n our view, thc? litherent jurisdiction of the High Court is one of its
most important functions, essential to the maintenance of the rule of law in

our court system. Any attempt to interfere with or limit this jurisdiction
should be avoided.

2. Civil Turisdiction

The genergl jurisdiction of the High Court to try civil causes is limited
atute only in respect of certain actions coming within the jurisdiction of
Surrogate Court,® The County Courts now exercisc a concurrent juris-

by st
the

®The restriction against altering or repealing laws enacted by or existing u
l’statutes of the United Kingdom was removed by the Statute 013‘1 Westmz'nstgr. nder
10See Bursey v. Bursey (1966), 58 D.L.R, (2d) 451.
Sectlor_x 21 of The Surrogate Courts Act, R.S.0. 1970, c. 451 provides that:
Subject to The Judicature Aet, all jurisdiction and authority in relation to
matters and causes testamentary, and in relation to the granting or revoking of
probate of wills and letters of administration of the property of deceased
persons, and all matters arising out of or connected with the grant or revocation
;{f grant.of probate or administration, are vested iu the several surrogate courts.
s émS]SméIfC(_'}’II:ZeJ;I(ZZalt{z;;S-écii 1t971£,s cc.)221889c0ntains no reference to these matters,
repenled, Tt memyiedcatu ct, R.S.0, 7, ¢. 51 does not appear to have been
The High Court shall have jurisdiction to try the validity of last wills and
testaments » » » and to pronounce such wills and testaments to be void for fraud
and undue influence or otherwise, in the same manner and to the same extent as
the Court has jurisdiction to try the validity of deeds and other instruments.
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diction in most cases where the amount involved does not exceed $7,500.11
Actions involving amounts in excess of $7,500 niay be entered and tried in
the County Courts unless a defendant disputes the jurisdiction of the
Court.? In such cases, if tried in the County Court, the judge has the power
to award costs on the Supreme Court scale.*®

The increase in the civil jurisdiction of the County Courts, effective
from July 1, 19711* has substantially reduced the caseload in the High
Court for the time being. .

A comparison between statistics for the last six months of 1971 and
those for the last six months of 1970, shows that the number of civil actions
set down for trial in the High Court, exclusive of divorce, decreased by
about 25% from 2,455 to 1,835. This comparison has limited value,
however, because in many of the actions set down for trial during the last
six months of 1971 the writs would have been issued before July 1, 1971.
It would be more useful to compare the last six months of 1972 with the
last six months of 1970, but the figures for 1972 are not yet available.
Another comparison may be made. The actions commenced in the Supreme
Court, exclusive of divorce, during the last six months of 1970 were
9,279 as compared with 6,988 actions commenced in the last six months of
1971. During the relevant periods the number of actions set down in the

M The County Courts Act, R.S.0. 1970, c. 94, s. 14(1) provides that:
(1) The county and district courts have jurisdiction in,

(a) actions arising out of contract, expressed or implied, where the sum
claimed does not exceed $7,500;

(b) personal actions, except actions for criminal conversation and actions for
libel, where the sum claimed does not exceed $7,500;

(c) actions for trespass or injury to land where the sum claimed does not
exceed $7,500, unless the title to the land is in question, and in that case
also where the value of the Iand does not exceed $7,500 and the sum
claimed does not exceed that amount; v

(d) actions for the obstruction of or interference with a right-of-way or
other easement where the sum claimed does not exceed $7,500, unless the
title to the right or easement is in question, and in that case also where
the value of the land over which the right or easement is claimed does
not exceed that amount;

(e) actions for the recovery of property, real or personal, including actions
of replevin and actions of detinue where the value of the property does
not exceed $7,500;

(f) actions for the enforcement by foraclosure or sale or for the redemption
of mortgages, charges or liens, with or without a claim for delivery of
possession or payment or both, where the sum claimed to be due does
not exceed $7,500;
partnership actions where the joint stock or capital of the partnership
does not exceed in amount or value $50,000;
actions by legatees under a will for the recovery or delivery of money or
property bequeathed to them where the legacy does not exceed in value
gr amount $7,500, and the estate of the testator does not exceed in value

50,000;
(1) in all other actions for equitable relief where the subject-matter involved
does not exceed in value or amount $7,500; and
(j) actions and contestations for the determination of the right of creditors
to rank upon insolvent estates where the claim of the creditor does not
exceed $7,500.
21hid. s, 14(2).
r1bid.
1458,0. 1970, c. 98, s. 3(1-11).
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C().ungy Cou.rts for trial increased from 3,342 to 3,630 (+8.6%) and the
writs issued increased from 23,615 to 26,227 (-+11%).

We are sz}tisﬁed that this increase in civil jurisdiction in the County
Courts has achieved, at least in part, the reduction in the civil workload of

;};66 8I—Eirgh Court contemplated by the McRuer Commission Report in

We are now of the view that there should be no changes in the $7,500
maximum civil jurisdiction of the County Courts until there has l’neen
suﬂiment.opportunity to assess fully the impact of the most recent change
on the distribution of civil workload. It may be that further increases in
County Court jurisdiction will be required but it would be premature for
us to make such a recommendation under present conditions.16

3. Divorce Jurisdiction

The recent amendments'” to The Judicature Act ermitting Cou
C_oqrt judges as local judges of the High Court to exeriise divogrce juzl‘]its}-,
diction came into effect on July 1, 1971. This has also brought about a
sgbstannal reduction in the workload of the High Court judges who pre-
viously had exclusive jurisdiction over divorce and related matters,

For the last six months of 7771 (immediately following ¢ ;

the number of divorce petitions set down in the I;\Iigh Cour% dgzrggsgf (2);
36% (§,546 to 4,168) from-the number set down in the same six month
period in .1970. During the same period there were 2,055 divorce petitions
set down in the. Matrimonial Causes Court presided over by County Court
judges as .local judges of the High Court. This again does not give a sound
basis ‘for wc?gment as in many of the cases where petitions were set down
for trial during the last six months of 1971 the petitions had been filed in
the Supreme Court prior to July 1, 1971.

Sounder comparisons may be made. During the first six

1971 there were 6,388 divorce cases added to ﬂ%e list for heariljllgnglymﬂ?:
H‘Ig}.l Court. Since the amendment to.The Judicature Act conferring juris-
d¥cuon on the‘County Court judges as local judges of the Supreme Court
did not come into effect until J uly 1 of that year, no divorce cases could
be commenced for hearing before them in that period. During the last six
Iglonths 'of ]Q71, 4,321 divorce cases were added to the list for hearing
efore the High Court and during the same period 1,504 divorce cases
were added to the list for trial before the Matrimonial Causes Court. (

y A change in the Rules concerning the adding of cases to the lists
Tuakes a further comparison on this basis unsound. Nevertheless, the trend

—_—

**Mr. McRuer recommended that the invoiuntar jurisdicti \
an personal injur.y cases should be raised to $1¥),JOOO wigmortlhgfrtig;tci%ugéilgotléﬂf
:él;tagin;s Court judge for an_qrder transferring an action from the County Couxft
hrbing Iafvri)rpi g?surtthvzhfgg olrt1 1§ n:)adettg) ‘;xm})lear that by' reason of the complexities

mReport No T oo ,2, e 611-62(5) (;\;68)2'1 should be tried in the Supreme Court.
See chapter 5,

18.0. 1970, c. 97,s.11(2).
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toward having divorce cases tried before the County Court judges as
local judges of the Supreme Court is shown by a consideration of the
number of divorce petitions issued. During the first six months of 1972,
2,606 petitions were issued for trial in the High Court and 5,526 for trial
in the Matrimonial Causes Court. Of the petitions issued for trial in the
County of York, 1,970 were in the High Court and 1,177 were in the
Matrimonial Causes Court. During the same period 4,283 divorce petitions
were disposed of in the High Court and 4,264 in the Matrimonial Causes
Court. Of the petitions disposed of in the J udicial District of York, 2,296
were disposed of in the High Court and 811 in the Matrimonial Causes
Court.

It therefore appears that outside the County of York the caseload in
the High Court for the trial of divorce petitions has very substantially
diminished while in the Judicial District of York it has been reduced by
approximatecly 25%. It is to be further observed that if our recommenda-
tions concerning the consfitution of a Family Court are implemented!® the
workload of the High Court will be further reduced.

4, Criminal Jurisdiction

It is in the exercise of its criminal jurisdiction that we think that the
resources of the High Court are not utilized fully. The Criminal Code®
prevents the High Court from trying criminal cases without a jury except
for offences under the Combines Investigation Act2° With the exception
of the offences listed in section 427(a) of the Criminal Code which are
within the exclusive jurisdiction of the High Court, the bulk of indictable
offences are tried either by a County Court judge sitting with or without a
jury or a Provincial judge, depending on the election of the accused. In
1970 there were only 243 criminal trials of indictable offences presided
over by a High Court judge in Ontario, while from April to December in
1971, excluding the Judicial District of York, there were 1,027 trials
presided over by a County Court judge sitting with or without a jury. The
great majority of indictable offences were tried by Provincial judges.

It is significant that the statistics available showing the Court time
devoted to criminal trials in the year 1971 indicate that a total of 651
days were spent before High Court judges while 1,308 days were spent
before County Court judges. These statistics were prepared on the basis that
if the Court sat for any period of time in the forenoon or the afternoon it
was taken to be one-half day.

Bill C-2 to amend the Criminal Code, passed by the House of Com-
mons on May 17, 1972, reduced materially the list of offences within the
exclusive jurisdiction of the High Court under section 427(a) of the
Criminal Code.

It is evident that there is a trend towards trying fewer criminal cases
in the High Court. As critically noted by the McRuer Comymnission Report,*

18Gee chapter 13.

1R S.C. 1970, c. C-34, 5. 429.
20R 8.C. 1970, c. C-23, 5. 44.
10p. cit. n. 15 supra.
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the distribution of workload in the High Court reflects an outdated view
that property values far outweigh human values.

We recommend that this trend be reversed. Cases involving the liberty
gf the subjef:t should take precedence in the work of the highest trial court
in the Province. At present the bulk of the important criminal cases are
Fned by County.Court judges or Provincial judges, while the High Court
judges are required to spend most of their time on civil cases. This is
patently wrong. The court system should be responsive to modern social

needs. Criminal offences against society merit priority ov i
i er private
disputes. priority p property

‘We re_commend that when an indictment is preferred in the High Court
the ]udge:s in Ontario be empowered to hear the case without a jury, upon
the e}ecﬂon of the accused. A provision to this effect, applicable to the
Province of Alberta, is contained in the Criminal Code.22 This recom-

mendatior_x shoulq apply to offences within both the exclusive and the con-
current criminal jurisdiction of the Court.

o We think that the general jurisdiction of the High Court

indictable offences should be invoked more frequently% This ljuri';?iigi};ri?l
refo.rm can be achieved without amendments to the Criminal Code. Under
section .502‘3 the Attorney General, or anyone by his direction, may prefer a
bill of .1nd1ctment before the grand jury of any Court constituted with a
grand jury. The Attorney General should exercise his powers under this

section to bring the most serious criminal cases
: of whatever nat i
the High Court. nature before

The Beeching Commission Keport recommended the following con-

siderations which might be expected to influenc isi i
3 : e a decision t @
in the High Court: C owards a trial

(i) the offence involves death or serious risk to life (other than a

case of daggerous driving having no aggravating features)
such as setting fire to a house; . ’

(ii) the offence is one of killing by dangerous driving where there
are aggravating features;

(iii) widespread public concern is involved;

(iv) the case involves violence, or a threat of violence, of a serious
nature;

(v) the offence involves dishonesty in respect of a substantial sum
of money;

(vi) the accusqd holds a public position or is a professicnal or other
person owing a duty to the public;

#R.S.C. 1970, c. C-34, s. 430.
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(vii) the circumstances are of unusual gravity in some respect other
than those indicated above;

(viil) a novel or difficult issue of law is likely to be involved.??

In our view these criteria may be useful as guidelines to the Attorney
General in exercising his discretion, but they should not constitute strict
rules. While it is important that serious criminal cases be tried in the High
Court, accused persons should not be prejudiced by delays occasioned by
circuit scheduling arrangements in the High Court, particularly if the cases
can be dealt with more expeditiously in the General Sessions of the Peace.

5. Jurisdiction Under Other Provincial and Federal Statutes

Apart from The Judicature Act, the Divorce Act and the Criminal
Code, there are at least 54 provincial statutes and 18 federal statutes con-
ferring specific jurisdiction on the High Court or on the judges of the High
Court in Ontario (see Appendices I and II to this chapter). While there
are no statistics available to indicate the number of cases or the proportion
of time spent by High Court judges in performing these duties, a brief
perusal of the lists of statutes indicates a variety of judicial proceedings,
involving important and complex matters. Some of the statutes also confer
certain administrative duties.

A review of these statutes for the purpose of determining the most
suitable jurisdictional arrangements for the High Court reveals two areas

for reform.

First, there appears to be no cbvious rationale or consistency of
approach in the statutes as to whether a particular duty is conferred on the
High Court or on a judge of the High Court as persona designata. In some
cases, moreover, the language used makes it difficult to determine whether
the duty is conferred on one or the other.

The main significance of the distinction between jurisdiction exercised
as a “court” and jurisdiction exercised as “persona designata” is in the right
of appeal. Section 29(1) of The Judicature Act as amended in 197124 reads:

Except where it is otherwise provided by statute and subject to
the rules regulating the terms and conditions on which appeals may be
brought, an appeal lies to the Court of Appeal from,

(a) any final judgment or order of a judge of the igh Court in court
or in chambers, whether at trial or otherwise; or

(b) any judgment or order of the Divisional Court, with leave as
provided by the rules, on any question that is not a question of
fact alone.

*3Cmnd. 4153, para. 197.
2The Judicature Amendment Act, 1971,8.0. 1971, ¢. 57,s. 3.
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Section 3 of The Judges’ Orders Enforcement Act,*5 as revised reads:

An appeal lies from an order made by a judge as persona des-
ignata to the Divisional Court,

(a) @f the right of appeal is given by the statute under which the
judge acted; or

(b) if no such right of appeal is given, then by leave of the judge
who made the order or by leave of the Divisional Court.26

Thers—zfolre where a provincial statute confers on a judge a persona
designata jurisdiction and no specific right of appeal is given, the appeal lies
to the Divisional Court with leave. On the other hand, if the jurisdiction is
conferred on the Court of which the judge is a member, the right of appeal
is not dependent on leave unless there is a specific provision in the Act
concerning an appeal.

. Under the federal statutes there is no encompassing appellate right
with leave equivalent to that provided by The Judges’ Orders Enforcement
Act from decisions made by a judge acting as persona designata. The only
gpl?eal rights which exist are found in the federal statute conferring the
]unsdictiop. A judge acting as persona designata under a federal statute,
however, is now subject to the supervisory power of the Federal Court of
Canada as a “federal board, commission or other tribunal®.2

Apart from the differences in the rights of appeal, other differences
b‘etweer.l proceedings persona designata and proceedings in Court have
given rise to judicial discussion in other jurisdictions. For example, where
a duty is conferred on a High Court judge as persona designata it may be
open to question whether proceedings commenced before one judge may be
continued before another judge, or whether a judge could subsequently
Teopen an order made in his jurisdiction as persona designata or whether
duFmg such proceedings he could commit for contempt or award costs or
relieve against forfeiture.28

In. the light of the fact that none of these problems have been dis-
cussed in any of the reported cases in Ontario, we have come to the con-
clus1o_p that we should confine. our recommendations to the subject of
resolvu}g the difficulties that arise out of the uncertainties experienced in
determining when an appeal lies and to what Court. '

2:"11{‘180 1970, ¢. 227.

te Judges’ Orders Enforcement Amendment Act, 1970, S.0 1970, c. 101

. f , S.0. , C. , 8 1.
7Sec-(=1 s; 15 and %?9of the Federal Court Act, S.C. 1970-71, c. 1; also Re Milbury
and the Queen 72), 25 D.L.R. (3d) 499, and Re Lavell and Attorney- g

2501‘ Canada (1971), 22 D.L.R. (3d) 188. ané dttorney-General
These problems are discussed at length in Gordon, “Persona Designata” (1927), 5
Can, Ba}' Rev. 174, at p.‘18 1. See also Kinnear, “The Doctrine of Persona Designata
as Applied to the Ontario Dependents’ Relief Act” (1942), 20 Can. Bar Rev. 324.
fr%n}ﬁ oft tlie iprobltems ofl persona designata jurisdiction at the County Court Jevel
are illustrated most graphically in Regi I K g j

DLE (4} o grap y1in Regina ex rel. Kamstra v. Caldarelli (1970), 15
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The persona designata jurisdiction has caused much confusion respect-
ing appeal rights and has given rise to a long line of cases in which the
courts have been required to go to great pains to determine whether a
judge was acting as persona designata or whether he was exercising a
jurisdiction of the Court.?® Many of these decisions are difficult to reconcile.

In Appendices I and II to this chapter we have attempted to determine
whether each statutory duty referred to was conferred on the judge as
persona designata or on the Court. In the absence of judicial authority
in each case we cannot say with certainty that our determination is right.

We are concerned here only with persona designata jurisdiction where
a judge is given power to make an “order” affecting rights. We are not
concerned with persona designaia jurisdiction conferred on judges that does
not involve making “orders”, e.g., conducting an investigation under The
Municipal Act39 or a recount under The Liquor Control Act.3%

We have come to the conclusion that an amendment to The Judges’
Orders Enforcement Act, to give a right of appeal without leave where
power is conferred under a statute of QOntario on a judge of the High Court
or judge of the Supreme Court as persona designata, and an amendment to
The Judicature Act, to provide that where a jurisdiction is conferred on a
judge of the High Court or judge of the Supreme Court under any statute
of the Legislature other than The Judicature Act the appeal shall lie, unless
otherwise specifically provided, to the Divisional Court, will resolve most of
the real problems in this area. If such amendments are made there will be
no need to debate whether the judge acts as judge of the Court or as persona
designata. The right of appeal will be the same and to the same Court, the
Divisional Court.

The second area of reform relates to those duties conferred on High
Court judges which might be performed by other judges or public func-
tionaries, thus freeing the High Court judges for more important work. A
reform of this type is needed primarily at the County Court level.3 There
are a number of possible reforms here as well. Before dealing with specific
duties, it is necessary to develop and articulate rational guidelines for deter-
mining which statutory duties are rightly conferred on judges and which
should be transferred elsewhere.

The first step in setting such guidelines is to make an attempt to dis-
tinguish between the adjudicative and administrative duties of judges. In
many respects the attempt to articulate such a distinction is reminiscent of
the circular debate involved in determining whether a decision of an
administrative tribunal is judicial, quasi-judicial or administrative.

**See Re Guardian Realty Co. of Canada Ltd. and the City of Toronto, {19341 O.R.
266; Hynes v. Swartz, [19371 O.R. 924; Canadian Northern Ontario Railway Co. V.
Smith (1914), 50 S.C.R. 476; C.P.R.v. The Little Seminary of Ste. Therese (1889),
16 S.C.R. 606; Re Town of Niagara and Kirby, [1933] O.R. 174; Re Election for St.
Patrick’s Riding, [1934] O.W.N. 492; Re Toronto Beaches Election, [1944] 1 D.L.R.
2043 Re Courneys and the Village of Tweed, [1949] O.R. 270; Godson v. Toronto
(1890), 18 S.C.R. 36; and Re Edwards and Stouffville, {19601 O.W.N. 152.

3R.S.0. 1970, c. 284, 5. 240(1).

snSee Re Courneys and the Village of Tweed, [1949] O.R. 270 (C.A.).

“-8ee chapter 5.
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Broadly speaking, adjudication is perceived as a process of decision-
making or dispute resolution whereby claims of right are made by the
parties involved in the dispute on the basis of preexisting rules, policies or
prinm.ples existing either within a legislative framework or at common law.
The judge is required to apply these rules, principles or policies to the
particular dispute in a rational way in order to resolve those questions
which are submitted to him. His function s perceived as one of “dis-
covering” the implication of the standards.

A simple but negative definition of administrative duties is “those
duties which are non-adjudicative”. Included among administrative duties
are those which are ceremonial, investigative, ministerial or operational in
nature. A person exercising an administrative function often need not go
beyond merely declaratory action.

The purpose of drawing the above distinction is to lay the ground-
yvork f(?r the basic proposition that the primary if not the exclusive role of
Judges in our constitutional system is to adjudicate. By their training, pro-
fessmnal background, salaries, levels of competence and independence,
judges are best equipped for adjudication. They are not administrators. Too
gften the legislatures have been prone to assign non-adjudicative duties to
judges merely for convenience without considering the impact on the
judicial work of the Court.

. Accordingly, we would recommend that there be a presumption
against the assignment of administrative or non-adjudicative duties to
judges in the absence of strong countervailing considerations. In chapter 5
we makf: the same recommendation in respect of County Court judges.
Concerning the High Court, the duties under the following existing statutes
are examples of the duties that might be transferred to other public

functionaries:
Other public
functionary to whom
— . the duty might be
rovincial Statutes Section Description transferred

The Arbitrations Act,

s. 8: a judge of the
R.S.0. 1970, c. 25 e G

Supreme Court may
appoint an arbitrator

to the Provincial
Secretary for Justice
or his designee

The Public Officers s. 16: summar i

.16: y to the Chairman of
Act, R.S.0. 1970, motion to a judge of the Civil Service
c. 382 the Supreme Court to Commission or, if he is

appoint some dis-
interested person
when a public officer
is an interested party
in any act, matter or
thing to be undertaken
or performed

disqualified for reason
of interest, then to the
senior ranking Deputy
Minister
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Under The Provincial Courts Act?? one or more judges of the Supreme
Court may be appointed to conduct an inquiry into the removal for cause
of a Provincial judge. The same Act stipulates that the Chief Justice of the
High Court is to serve as a member of the Judicial Council for Provincial
judges. In our view these non-adjudicative functions are sufficiently im-
portant in the sense of requiring demonstrated impartiality that such duties
should be performed by judges.

1t is to be noted also that Appendices I and II reveal a number of
non-adjudicative duties which appear to be integrated with adjudicative
duties under a specific section of a statute. Examples at the provincial level
can be found in the investigative duties required of a judge under sections
144 and 188 of The Insurance Act.3®

At the federal level numerous examples can be found under the Bank-
ruptcy Act,3* the Companies’ Creditors Arrangements Act,®® the Canada
Corporations Act, 3 the Trust Companies’ Act®" and the Winding-Up Act.®®
Under these federal statutes the non-adjudicative duties are integrated with
important adjudicative functions and therefore for purposes of convenience
and consistency the presumption discussed earlier can be rebutted.

Apart from non-adjudicative duties, there may well be certain adju-
dicative duties in Appendices I and II which might be better transferred to
other public functionaries. While the major problems concern the County
Courts, to be later discussed, we would propose the following guidelines as
applicable to duties of a persona designata nature conferred on judges in
both the High Court and the County and District Courts. However these
are guidelines only. It is not suggested that they be regarded as rules.
There must be exceptions:

1. All adjudicative duties conferred by statute on judges requiring
the simple and routine application of clearly defined standards in
a consistent and uniform manner should be transferred to other
public functionaries.

2. A presumption should arise to the effect that an adjudicative
duty conferred on a judge should be transferred when there is in
existence another qualified and competent public functionary or
tribunal which is equipped to perform these adjudicative duties.

3. Adjudicative duties not falling within #1 and #2 above should
remain with the judges unless with respect to specific duties there
are compelling reasons relating to the inability of the judges to
handle their normal workload of trial cases, which situation would

32R.8.0. 1970, ¢. 369, s. 4(1).

39R.S.0. 1970, c. 224.

3R.S.C. 1970, c. B-3, ss. 15, 20, 22, 23, 26, 28, 29, 41, 43, 48, 54, 63, 121, 133, 142,
150, 151, 157.

3R.S.C. 1970, c. C-25, ss. 4-5.

3R.S.C. 1970, ¢c. C-32, ss. 4(5), 102(2), 134(1).

97R.S.C. 1970, c. T-16, 5. 36(6).

38R.S.C. 1970, c. W-10, ss. 16-18, 71, 74, 75, 87-92, 153-159, 160-172.
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suggest the t_ransference of a specific duty to a new or existing
.pub'hc functionary or tribunal possessing the requisite special-
ization or expertise on such adjudicative matters.

None of the adjudicative duties listed in Appendices I and II appears
to come within the first guideline. The second guideline will become most
relevant if an integrated Family Court should be established in this
Province, in which case the duties of High Court judges under The Child
Welfare Act,®® the Divorce Act,*® The Infants Act,** The Married Women's
Property Act** and The Matrimonial Causes Act*3 would probably be
transferred to the new Family Court. Also under this guideline we would
propose that duties of High Court judges under The Constitutional Ques-
tions Act,** which permits the Lieutenant Governor in Council to refer to a
judge of the Supreme Court any matter he thinks fit “for a hearing and
consideration” and an opinion with reasons, might be abandoned since the
same duties may be conferred on the Court of Appeal which is better
equipped institutionally to perform duties of this nature. Indeed, on every
occasion since the turn of the century when this Act has been invoked by
the Lieutenant Governor in Council, the reference has been to the Court of
Appeal rather than to a single judge of the Supreme Court. In our view this
advisory jurisdiction should be invoked only in exceptional circumstances
and then only in the highest court best equipped to deal with complex
jurisprudential questions. We would therefore recommend that The Con-
stitutional Questions Act be amended accordingly.

B. THE CIRCUIT SYSTEM

1. History

‘The principle of the circuit system in the Ontario High Court of
Justice has been little changed since the beginning of the nineteenth century.
Following the enactment in Upper Canada of the first Judicature Act*s in
17.94? establishing the Court of King’s Bench with unlimited civil and
crlmma}l jurisdiction, the Governor followed the English practice of issuing
Con}m1ssions of Assize and Nisi Prius from time to time between terms to
tl_le_ Judges of that Court and other persons named, empowering them to try
Cl\.ll! causes at the district towns. In practice, the Commissions of Assize and
Nisi Prius (civil cases) were combined with Commissions of Oyer and
T grn_u'ner and General Gaol Delivery (criminal cases) so that both civil and
criminal cases were tried at the Assizes.4S

Prior.to 1794 civil cases were tried in the Courts of Common Pleas,
one of which was located in each district. These courts were absorbed by

*R.8.0. 1970, c. 64,
*R.S.C. 1970, c. D-8.
4:R.S.O. 1970, c. 222.
:;R.S.O. 1970, c. 262.
“R.S.O. 1970, c. 265.
R.S.0. 1970, ¢c. 79, s. 1,
‘*n. 4 supra.
‘“gge(llléc;cée)ll, The Bar and The Courts of the Province of Upper Canada, or Ontario
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the new Court of King’s Bench. Criminal cases not tried at the General
Sessions of the Peace — usually all capital felonies ~— were sent to the
courts of Oyer and Terminer and General Gaol Delivery appointed by
Commissions issued from time to time, but since the pre-1794 districts in
Upper Canada had no safe gaols, those charged with capital felonies had
to be sent to Montreal or occasionally to Quebec.*”

There were four districts in Upper Canada at that time. The first was
the District of Luneburg which ran from the eastern limit of what is now
Ontario to a line drawn longitudinally through the mouth of the Gananoque
River. The second was the District of Mecklenburg which ran west to a
longitudinal line drawn through the mouth of the Trent River. The district
of Nassau covered the area west to a longitudinal line through the extreme
projection of Long Point on Lake Erie. The fourth was the District of
Hesse which included all the residue of the Province in the western or
inland parts thereof.*®

The Judicature Act of 1794 required the Court of King’s Bench to be
“holden in a place certain”,*?® which was to be the place where the Governor
or Lieutcnant Governor usually resided, and until such place was fixed it
was to be the last place of meeting of the Legislative Council and Assembly.
A specific place was not designated in the Act because, while Newark
(Niagara) was the actual capital, Governor Simcoe had selected York
(Toronto) as the temporary capital until the place, now London, which he
had selected for the permanent capital, would be available.3 When the
Assizes in the various districts had tried the case with a jury, it was the
practice to bring the Record back to the location of Court of King’s Bench
where judgment was then entered and process awarded.5*

There were no statutory provisions enacted with respect to the circuit
system until 182252 when the Governor or Lieutenant Governor was auth-
orized to issue yearly in the vacation between the Michaclmas and Trinity
terms (running from mid-July to mid-October), such Commissions of
Assize and Nisi Prius into the several districts as were necessary for the
purpose of trying all civil issues joined in the Court of King’s Bench. The
same statute provided that, when a suitable communication by land shkould
be openad up with the capital into the respective districts and the circum-
stances of the Province required it, the Governor or Lieutenant Governor
could issue a second such Commission into each district in the vacation
between Hilary and Easter terms (covering roughly the period between the
first of February and the end of April). Special Commissions for the trial
of offenders upon extraordinary occasions could be issued at any time.

In 1837, because of the great increase in population in Upper Canada
with the resulting formation of new districts and the necessity of providing

“71bid. at 59, 62-63.

81bid. at 49,

434 Geo. 3, ¢. 2,s. 1 (U.C.).

59Riddell, op. cit. n. 46 supra, at p. 90,

51bid. at 92.

524 n act to repeal part of and amend the laws now in force respecting the practice of
his Majesty’s court of king's bench in this province, 2 Geo. 4, ¢, 1, 5. 27 (U.C.)-
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for more frequent delivery of the gaols, the number of judges of the Court
of King’s Bench was increased from three to five and the terms were
rearranged so that Commissions of Oyer and Terminer and General Gaol
Delivery and also of Assize and Nisi Prius were to be issued twice a year
in each district for the trying of both criminal and civil cases.?® This meant
that sittings were to be held in each district in the period running from mid-
February to mid-June and also in the period beginning in mid-August and
terminating at the end of November. In addition to this, Special Commis-
sions could still be issued for the trial of one or more offenders upon extra-
ordinary occasions, when deemed expedient.

In 1849, what had become 20 districts in the Province were abolished
and designated as counties for judicial as well as all other purposes.’* with
provision being made for the temporary union of counties and the future
dissolution of such unions as the increase of wealth and population from
time to time might require.’® In that same year the legislation with respect
to the circuit system was amended to provide for Commissions of Assize,
Nisi Prius, Oyer and Terminer and General Gaol Delivery to be held twice
a year in each county or union of counties, excepting the County of York
for which special provisions were made.’ In the County of York, the
Courts of Assize and Nisi Prius, Oyer and Terminer and General Gaol
Delivery were to be held three times a year, starting on the first Monday in
January, the first Monday in May and the first Monday in November,57

Further changes were made in the circuit system in 1856 by The
Common Law Procedure Act of Upper Canada®® wherein Courts of Assize
and Nisi Prius, Oyer and Terminer, and General Gaol Delivery could be

SAn act to increase the present number of iwducs of his Majesty’s court of king's
bench in this province; to alter the terms for the sittings of the said court; and for
other purposes therein mentioned, 7 Will. 4, ¢. 1, s. 7 (U.C.).

©412 Vict., ¢, 78.

“The fnllowing were the counties or union of counties for judicial purposes:

Essex, Kent and Lambton
Frontenac, Lennox and Addington
Lanark and Renfrew

Leeds and Grenville

Lincoln, Haldimand and Welland
Northumberland and Durham
Prescott and Russell

Stormont, Dundas and Glengarry
Wentworth and Halton

Carleton

Hastings

Huron

Middlesex

Norfolk

Oxford

Peterborough

Prince Edsvard

Simcoe

Waterloo

York.

®dn act to make further provision for the Administration of Justice, by the
establishment of an additional Superior Court of Common Law and also a Court

“"?I{ S‘rrorz (lmd Appeal in Upper-Canada, and for other purposes, 12 Vict,, c. 63, s. 20.

id. s. 21,
819 Vict., c. 43, ss. 152-153.
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held with or without Commissions as the Governor thought best, and on
such days as the chief justices and judges of the Superior Court of Common
Law respectively named. If Commissions were issued, then the persons
named therein (one of whom always had to be the Chief Justice or a judge
of the Superior Court) presided. If no Commissions were issued, then the
Courts of Assize and Nisi Prius could be presided over by one of the chief
justices or the judges of the Superior Court, or in their absence by a County
Court judge or a Queen's Counsel who could be requested by the chief

justices or judges to attend for that purpose. Courts of Oyer and Terminer

and General Gaol Delivery could be presided over by either the chief
justices or judges, or by any Queen’s Counsel or County Court judge (each
and all of whom were deemed to be of the quorum), together with any one
or more persons who were named by the Governor of the Province as
associate justices®® of said Courts. There was a maximum of five associate
justices for each Court with the clerk of Assize being ex officio one of the
associate justices. In the following year, however, the provision relating to
associate justices was removed.%®

In 1873 there was added to the County of York a fourth Court of
Assize and Nisi Prius and of Oyer and Terminer and General Gaol Delivery
which sat in each year on such days following Easter Term as the Superior
Court judges named.S! In addition the sittings of the Court of Assize and
Nisi Prius in the County of York were, for the first time, permitted to be
held separately and apart from the Courts of Oyer and Terminer and
General Gaol Delivery, at the discretion of the chief justices and judges.%?
A third sitting was authorized for the County of Wentworth. In the follow-
ing year the Courts of Assize and Nisi Prius and of Oyer and Terminer and
General Gaol Delivery were permitted for the first time to be scheduled
during term, with the Superior Court judges given the power to appoint the
days and to appoint such Courts without Commission. Authority was also
provided that in any county or union of counties the sittings of the Courts
of Assize and Nisi Prius could be held separately and apart from the Courts
of Oyer and Terminer and General Gaol Delivery.%

The Judicature Act of 1881%4 created the High Court of Justice which
was to embody all the jurisdiction theretofore exercised by the Court of
Queen’s Bench, the Court of Chancery, the Court of Common Pleas and
the Courts of Assize, Oyer and Terminer and General Gaol Delivery. The
authority of the Lieutenant Governor to issue Commissions of Assize for
criminal or civil cases in the High Court was continued, and the Commis-
sioners named therein were deemed to constitute a Court of the said High
Court of Justice.8® Provision was also made for at least one sitting each
year for the trial of non-jury cases in each county town.%® These non-jury
sittings were to be held “as often in every year as the due despatch of

"L ay justices could be appointed; ibid.

%041 Act to amend the Common Law Procedure Act 1856, 20 Vict., ¢. 57, s. 30.
%136 Vict., ¢. 8, s. 52.

°2bid, s. 53.

9337 Vict., ¢. 7, s. 26.

%444 Viet., c. §, s. 9.

%rbid, s. 22,

*°rbid. s, 46.
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business and the public convenience may require”.8” In the 1887 Revised
Statutes of Ontario® this requirement was changed so that both a non-jury
sittings for civil causes and a jury sittings for both criminal and civil causes
were required to be held annually in every county town. Where the non-
jury sittings were scheduled for the same time as the jury sittings, separate
lists were to be made and the jury cases disposed of first. Legislation about
this time provided for additional sittings in the counties of York, Went-
worth and Middlesex, and for sittings in Sault Ste. Marie and Port Arthur.?

Meanwhile the requirement (first enacted in 1837) that there be
Courts of Assize and Nisi Prius and of Oyer and Terminer and General
Gaol Delivery twice each year in every county and union of counties™ had
been continued in 1877 in the first Ontario statute revision following Con-
federation by An Act respecting Courts of Assize and Nisi Prius and of
Oyer and Terminer and of General Gaol Delivery.”* The relevant section
was eventually brought into The Judicature Act by the statute revision of
1887.72 In 1895 the requirement of not less than two sittings in each
county town for each year was freed of any reference to terms or time of
year (except for holidays and long vacation), and further provisions were
made for mandatory additional annual sittings in Sault Ste. Marie, Port
Arthur and Rat Portagz (Kenoraj as well as in the Counties of York,
Carleton, Wentworth and Middlesex,?8

In 1913 The Judicature Act was further amended. The judges were
empowered to schedule as many sittings of the High Court in each county
as were required for both civil and criminal matters, with the riinimum
requirement that there be at least two sittings in each year for every county
and at least ore additional sittings for the Counties of York, Carleton,
Wentworth, Middlesex and the united Counties of Dundas, Stormont and
Glengarry. Sittings for jury and non-jury matters were permitted to be held
separzixly, as were criminal sittings,”

Tf'le present basis for the organization of the circuit system is governed
by section 47(3) of The Judicature Act™ which reads as follows:

All such arrangements as may be necessary or proper for the
holding of any of the courts, or the transaction of business in the High
Court, or the arrangement from time to time of judges to hold such
courts, or to transact such business, shall be made by the judges of
that branch, with power in the Chief Justice of the High Court to
make such readjustment or reassignment as is necessary from time to
time.

“1bid,

“R.S.0. 1887, c. 44, 5. 90(1).

47 Viet., c. 14, s, 13; 48 Vict,, ¢. 13, s. 14,
"N. 53 supra.

"':R.S.O. 1877, c. 41, s. 1.

"R.S.0. 1887, c. 44, s. 90(1).

™58 Vict., ¢, 12, 5. 1.

"3-4 Geo. 5, c. 19, s, 44,

"**R.S.0. 1970, c. 228,

A .
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The result is that the primary duty of determining when the courts will sit
and what judges will preside rests with the judges of the High Court with
power in the Chief Justice to make the necessary readjustments and
reassignments,

2. Present Organization

The provisions of the present Judicature Act™® respecting the organ-
ization of the circuit system are very little different from those existing at
the turn of the century. Courts must sit in each of the 48 county or district
towns twice a year and such sittings are in practice presided over by a judge
of the Supreme Court.

Provision is made that at the request of a Supreme Court judge, a
retired judge of that Court or a judge of a County Court or a Queen’s
Counsel may preside. The constitutional validity of this provision is highly
questionable. There are functions performed by Supreme Court judges
which cannot be performed by County Court judges. It is difficult, more-
over, to see how the Province can authorize a judge to confer on a Queen’s
Counsel or a retired judge the powers of a Supreme Court judge.

No Commissions of Assize have been issued in recent years, nor have
any Queen’s Counsel or retired judges been requested by a Supreme Court
judge to preside over a sittings of the High Court. On rare occasions
County Cour* judges have been called on to preside at High Court sittings
and in such cases they have been restricted to the trial of civil cases
excluding divorce cases.

Sittings of the High Court in all county and district towns are fixed
twice a.year by the judges of the High Court. The lists are drawn according

to the number of circuits and the number of weeks assigned to each sitting .

of the Court. A judge is assigned to each sittings. Where possible an attempt
is made to follow the practice of allowing each judge taking a circuit one
week free in every five during which time the judge can research and write
his reserved judgments and generally attempt to stay abreast of develop-
ments in the law.”” Open assignments are usually included in each circuit,
with the knowledge that judges who are free may be used to fill emergency
situations where another judge, previously assigned, has become ill or
where an extra judge is required in a particular county or district to help
clear up untried cases there.

A circuit guide is printed and distributed to ali local registrars, sheriffs,
gaolers and members of the legal profession in advance of the commence-
ment of the first sittings included in the circuit guide.

A difficulty arises under the present system of constituting the sittings
of the Court. If circumstances arise that require extended sittings of a Court

"8Ibid. ss. 50-55.

“"The judges of the Supreme Court of Ontario in their brief to the Commission
suggested that one free week in five was an ideal and desirable ratio for assignments
which it has not always been possible to maintain of late, thus resulting in a higher
percentage of oral judgments.

L
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in a particular judicial district, there is no power in the Chief Justice of the
Court to constitute a new sittings. He may direct a sittings tc be extended
and assign a judge to preside at the extended sittings, but he does not have
the power to constitute new sittings. This must be done by the judges of the
Court.

Another feature of the present circuit system is the requirement in the
Judges’ Act™8 that the judges of the Supreme Court of Ontario reside at
the City of Toronto or within five miles thereof, except where leave to
reside elsewhere in the Province for any specified time is granted by the
Governor in Council.

3. Recent Problems and the Need to Reorganize

From time to time criticisms have been made of the circuit system,
bringing into question whether it should be abolished or at least altered.
We first concern ourselves with some of the criticisms that have been raised.

It has been suggested that the system leads to an unavoidable waste of
the time of the Court and that of the litigant. The distances and time
involved in travelling by the Toronto-based judges sometimes result in an
Assizes or a non-jury sittings not commencing until Monday afternoon and
terminating on Thursday evening or Friday morning so that the judges can
return to Toronto for the weekend. In terms of time made available by
judges this may mean a three and a half or four-day week.™

Because the Assizes in Ontario combine both criminal and civil work,
with priority given to criminal cases, there is often no certainty as to how
many civil cases will be reached, if any, at a particular sittings. This causes
great inconvenience to civil litigants, their counsel and witnesses who must
be prepared to go on if near the top of the list, yet who may not be reached
and have to come back for the next sittings.8° If civil cases are not ready to
go on when the criminal list is finished, High Court judges may have to
return to Toronto without using the remainder of the week. Conversély, it
is not uncommon for an Assize to be taken up wholly with criminal work,
thus resulting in all civil cases being deferred to the next sittings, to the
inconvenience of those involved in cases on the civil list.5?

The circuit system is criticized on the ground that the High Court
judge is required to move on in accordance with a circuit guide prepared
some months in advance. This criticism is not necessarily justified as the
Chief Justice has power to make reassignments or readjustments to meect
the necessities of unforeseen circumstances. Such a system may prejudice
litigants who happen to have cases in a county or district at a time when

"“R.S.C. 1970, ¢. J-1, s. 8.

"Evidence of occurrences such as this was received from virtually all lawyers'
groups with whom the Commission met in May, June and July, 1971,

*In the Commission's meetings with lawyers throughout the province this seemed -
to be the most important problem raised in considering the organization of the trial
work of the High Court of Justice.

#In Sudbury the lawyers advised the Commission that no civil cases had been tried
at the fall Assizes for over three years.



124

the number of cases to be tried is far greater than the allotted time permits
and may militate against those litigants with long, complex cases because of
the natural reluctance of the High Court judge to start a case that he may
not be able to finish before moving to his next assigned sittings. As a result,
the more difficult cases which most require adjudication by our best judges
may be put over from one sittings to another. This difficulty can be over-
come, of course, by fixing trial dates for long and difficult cases.

A final criticism that has been made of the circuit system is that it
often leads to conflicts between the sittings of the High Court and the
sittings of the County and District Courts particularly where the High
Court sittings have had to be rescheduled®? or High Court judges re-
assigned. In many counties and districts there are not enough courtrooms
to conduct more than one or two trials at a time. Another complicating
factor is that counsel who appear regularly in the courts usually have a
number of cases on both the Supreme Court and County Court lists, often
making the holding of concurrent sittings difficult. Since the High Court
judges’ schedules are less flexible, it is customary to reschedule cases in the
County Court to accommodate the scheduling of cases in the High Court.

Most of the criticisms of the circuit system have some foundation —
some more than others. We are, however, prepared to state that they do not
constitute sufficient cause to change from the principle of a province-wide
circuit system in the High Court which has existed in this jurisdiction since
1791. To move to a system of resident High Court judges or a system of
small circuits operating concurrently in various.regions of the Province
would be to overreact to problems which can be overcome by less drastic
changes. Nor would such a change be consistent with the representations
made to us by members of the bar. Other solutions must be found.

The province-wide circuit system is one of the most important and
valuable features of the High Court. Since the judges are kept in constant
rotation it is a guarantee of impartiality and uniformity of judicial standards
throughout the Province.8® A judge who hears cases in all parts of the
Province gains much more experience than one who is Incated only in one
area or region. This experience may well increase the quality of justice that
is dispensed.

In addition, the circuit system serves as a protection for accused
persons and civil litigants who might otherwise have certain fears that a
resident judge would not be sufficiently detached from the local conditions
giving rise to the matters in issue.8*

The tradition of the High Court judge on Assize taking justice to the

82This point was raised in the brief of the County and District Court Judges Associa-
tion of Ontario.

83This argument was strongly advanced by the Beeching Commission at paras. 69 and
152. It was also suggested by several Thunder Bay lawyers at the Commission’s
meeting in that city on June 2, 1971.

8¢This argument was suggested to us by a criminal lawyer, Mr. R. J. Montello, at
the Commission’s meeting in Windsor on May 18, 1971. It was also advanced by
the Beeching Commission at para. 69.

sdA
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people runs deep in English legal history. The Beeching Commission Report
in England recommended the preservation of the circuit system, albeit with
revised circuit centres, and commented as follows:

We were convinced that the argument in favour of a circulation of
High Court Judges throughout the county to insure a uniform applica-
tion of the law by judges whose impartiality and freedom from local
associations is unquestioned, is of such weight that any solution we
might propose should provide for it. We were aware, too, that difficul-
ties and dangers might arise if individual High Court Judges were
required to remain for long periods in isolated positions.8%

The new English Courts Act, 1971 has carried out this recommendation.

Another major advantage of the province-wide circuit system is the
collegiality which is permitted to develop at Osgoode Hall where all the
High Court judges have their offices and permanent headquarters. The
Beeching Commission Report made reference to this feature as follows:

. .. movement of High Court Judges between London and the prov-
inces, for the purpose of hearing the more scrious civil and criminal
cases, has a very great merit and has led to a consistency of judicial
standards. During their time in London the judges join in the com-
munal life of their Inns and have the opportunity of exchanging views
with their fellow judges and with members of the Bar, While on circuit
they are able to dispense justice which is seen to be wholly above
local prejudices and problems and, at the same time they gain knowl-
edge of life in different parts of the country which enables them to
bring a wider perspective to bear on their work. 86

Mr. McRuer, in the Report of The Royal Commission Inquiry into
Civil Rights, spoke favourably of this feature in recommending the reten-
tion of the circuit system:

Judges, as any other body of men in any walk of life, have to be
subject to wise discipline, and discipline is much easier to maintain
with the intimate and helpful relationship that now exists in the court.
Daily association with one another inevitably improves the quality of
the judges.8?

A final advantage leading us to urge that the circuit system be pre-
served is that it permits greater specialization among the judges. If a
particular type of case arises requiring a certain judicial expertise, then a
judge having that expertise may be assigned to hear the case no matter
where in the Province it is to be tried. This advantage will depend of course
on the extent to which the exigencies of a predetermined circuit guide will
permit the assignment of specialists. But a scheme calling for resident or
regionally-based judges would be even less flexible in facilitating assign-

**Cmnd, 4153, para. 152.
®Ibid. para. 69.
*0p. cit. n. 15 supra, at p. 653.
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ments to specialized and complex cases which arise from time to time
around the Province.

In summary, the advantages of a province-wide circuit system far
outweigh the disadvantages if an attempt is to be made to strike a balance
favouring the quality of justice dispensed by the High Court rather than
administrative convenience and efficiency.

We do not suggest, however, that the present circuit system is not in
need of reform. We think it is. In view of the changing population and
provincial development patterns leading to greater urbanization in Ontario
we have concluded that it is not necessary to continue to hold sittings of
the High Court in all of the 48 judicial districts of the Province.

Ontario, along with the rest of Canada, has become much more
urbanized than when the original county and district boundaries were laid
out under the Baldwin Act in 1849. Today over 40% of Ontario residents
live in cities having a population in excess of 200,000 (Toronto, Hamilton,
Ottawa, London and Windsor). The Court machinery required to deliver
judicial services to the people in these urban centres is necessarily large and
complex. Yet much the same type of machinery is required by present law
and practice for at least two High Court sittings annually in 14 counties or
districts with populations of less than 50,000.

Cost considerations in the holding of High Court sittings twice a year
in each of the 48 county and district towns must not be forgotten. It is a
laudable objective to take justice to the people through the trial of cases in
the community closest to where the alleged crime was committed or the
dispute arose. But we think this objective is now overemphasized. The
development of improved means of transportation and hard surfaced roads
has greatly changed the facilities for administering justice throughout
Ontario since the judicial districts were first laid out. The original circuit
system of 48 judicial districts was laid out in what can be truly regarded as
the “horse and buggy age”. But under the present circumstances of good
private and public transportation facilities in most parts of the Province (at
least in Southern Ontario), obstacles to attendance at or participation in a
High Court trial from a distance have been greatly overcome.

From a consideration of 1971 caseloads of High Court sittings
throughout the Province, excluding sittings at Toronto from the analysis, it
appears that the High Court sat approximately 0.5 court days per thousand
population annually. On this basis, to justify two sittings of a minimum of
five days each per year, a circuit centre should serve a county or district
population of a minimum of 20,000. Significantly, there are already three
counties or districts which are at or below this minimum, and this of course
is assuming merely an average number of High Court days (0.5) per thousand
population. There will be many occasions when the average is departed
from and the High Court will be in a centre for considerably less than the
full ten days in a given year. This is borne out by the statistics for the
calendar year 1971. Four counties or districts had High Court sittings of
less than 10 days (Muskoka — 8, Lennox and Addington — 7%, Rainy
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River — 6, and Manitoulin — 3). Nine more counties or districts had
sittings of less than 15 days during the year (Dufferin— 1412, Bruce— 14,
Grey — 14, Lanark — 12, Leeds and Grenville — 12, Huron — 11, Prince
Edward — 11, Perth — 10%, Prescott and Russell — 10). It can be ex-
pected of course that the statistics will vary up or down from year to year
but the significant point is that there are a substantial number of circuit
centres where it is becoming increasingly difficult to justify separate High
Court sittings on a continuing basis. In addition, since jurisdiction in
divorce matters has been conferred on County Court judges as local judges
of the High Court the need for High Court sittings in these centres will
continue to diminish. If our recommendations concerning the organization
of a Family Court are adopted, this need will further diminish.88

We recommend that there be a substantial reduction of the number of
circuit centres for trials in the High Court. The present 48 circuit centres are
based mainly on county or district units. While these may have been appro-
priate for the High Court at the time they were drawn, we do not think that
they can continue to provide the proper basis of organization for the High
Court circuits for the future. Many of the judicial districts have been and will
continue to be proper geographic divisions for the distribution of govern-
mental services of all types but we do not think this fact should retard the
development we recommend.

The elimination of some of the circuit centres for purposes of trials in
the High Court through amalgamation with adjacent circuit centres is
recommended. Specifically, we recommend for immediate implementation
the amalgamation of the following 16 trial centres:

Woodstock (with London)

St. Thomas (with London)

L’Orignal (with Ottawa-Carleton)

Gore Bay (with Sudbury)

Parry Sound — west half of the district (with Sudbury)
Parry Sound — east half of the district (with North Bay)
Welland (with St. Catharines)

Bracebridge (with Barrie)

Simcoe (with Brantford)

Cayuga (with Brantford)

Orangeville (with Brampton)

Lindsay (with Peterborough)

Napanee (with Kingston)

Perth (with Brockville)

Walkerton (with Owen Sound)

See chapter 13,
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Goderich (with Stratford)
Picton (with Belleville).
These 16 trial centres were chosen with the assistance of the Management
Services Division of Treasury Board which by virtue of its broad respon-
sibilities to the government has an overview of provincial development

plans on all fronts. The following factors and guidelines were taken into
account in selecting the 16 centres amalgamated:

1. Thesize of population; TABLE 1

HIGH COURT OF JUSTICE

2. The size of previous caseloads; PRESENT SITUATION (1971)

3. The geographic dispersal of the population and whether or not

the adjacent circuit centre is within 60 road miles and convenient - Loton ok County Phon CrimiatCh ot Divorce aiv: " oer” Touwl  Lawyers

to the public; . 1 Toronto W ok pooed B4 3946 4430 432 112 241 4eEs 3295

2 Ottawa 292 Ottawa-Carleton 448 50 267 317 461 19 50 530 408

3 Hamilton 279 ‘Wentworth 388 43 244 287 737 36 72 845 309

4. The number of practising lawyers who will be inconvenienced by e e My Wdleeex A R T v/ £+ R I i
having to have their clients’ High Court cases tried in an adjacent S Sy " Sedoary o »o oo Wm0 W ¥ OB o4 %

circuit centre; § Seeamines 108 Nl s 206 0Mm o8 0§ b Y

11 Drantpton B re 2 o 1 1 R S S 106

5. The overall government direction concerning provincial develop- n ﬁ lf{ni‘gﬁ;n gi %%E?%E’lc 1382 353' 1%% %ﬁ lé’g 1:? % ézz é:

ment including population projections to the year 2001, projected Is smiseMode 73 Algom 1os A 20 Wal 3 a

pubhc anc'i Pprivate transportation faClllf.ZlCS, and present and_ pro- - 17 Deterborough 56 Peterborough & 5 8= w6 1 a

jected facilities for courthouses, detention centres, lan_d. registra- 13 Draniford B Rem 4 P ow n w5 40 pid

tion offices, probation offices and other correctional facilities; . 2 Doewte B s & ok @ w0y o oM b1

; 5 Renors T Kenoar euren 23 a8 8 o1 3 & F

6. The policy that northern Ontario is to be treated differently from ‘ 2 Gobours T e g g w2 6 m 23
southern Ontario with existing circuit centres to be maintained 3 o T Todman A - T A A 18 i

until such time as sufficient air, rail and road facilities are avail- 3 Woomosk 33 o g 3w s T B 3

N . . 30 Simcoe 10 Norfolk 53 4 40 44 m” 4 3 84 21

able and accessible to the public to overcome the problems of ; 3 Parry Sound 6 Parry Sound 2 1 3L 2 24 4 3 a 7

distance and sparse population' 3 I};gm’ylb!:gy 4§ ?clrr:fss}l\giung gg 1; ?; gé ﬁi lg g zg ﬁ

i 34 Comnwall 45 %ln;n;:;\:},'bundas, 04 2 10 2 123 2 — 125 27

. . . BN 35 Pembroke 15 Renfrew 9 17 13 30 59 3 5 67 26

The following tables were prepared as a basis for our conclusiops. , 5 Wnoy 5 ullenin B 0n on N SR SR 1
Table I is a capsule view for 1971 of the present 48 High Court circuit : A S A 5 R 8 2z g 3
centres, showing the populaticn of both the city or town and the county in 4 Qe B Ty Cremvile 0 T n A w3 2 % 7]
which the centre is located. the number of half-days spent cn High Court : % St 5 penye Bavard a 2 % W& 5 a» B
sittings, the number of civil trials (the figures showing the number of B gg%?éé‘?,’:?jzc 6 Muogtewoo®0» 800 5 = 3 4 1
criminal trials are not available) and the number of lawyers. Table II : P S haon, 27— 15 s 51 o~ u s
provides the same capsule information designed to show what the effect of - @ Gaenay 1 Mamosi 7003 % % % - 100% =S

the amalgamation of the 16 circuit centres with the most convenient adja- : * Incomplete recards submitted by Huldimand County, Information not submitied for the perfod Tuly 1, 1971 to Octabes 1, 1971,

cent centre would have been in 1971.
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TABLE 1I

HIGH COURT OF JUSTICE
PROPOSED 32 CIRCUIT CENTRES

Popula. Half Court Days (1971) Clvil Trials (1971) chnllons
Y.ocation Counties tion Criminal Civil  Total Divorce M.V, Other Total  Lawyers Eliminated
(000)
‘Toronto York 2138 484 3946 4430 4332 112 241 4685 395
London Middlesex
Oxford Woodstack
Elgin 409 61 293 354 428 3t 16 439 284 St. Thomas
Ottawa Ottawa-Carleton ‘Aot
Prescott, Russell 490 62 275 337 465 19 51 535 416 L'Orignal
Hamilton Wentworth 388 43 244 287 737 36 ° 845 309
St. Catharines Niagara (North)
Ningara (South) ki 32 236 268 as8 15 11 384 193 Wetland
Kitchener Waterloo 254 78 137 215 369 37 25 431 168
Windsor Essex 294 12 128 200 528 24 54 606 162
Sudbury Sudbury Gore Bay
Manitoulin Parry Sound
Parry Sound (West) 188 42 139 181 225 36 32 294 18 (West)
Brontford Brant
Norfolk Simeoe
Haldimand® 1 33 134 167 253¢* 9* g*  203* 81 Cayuga
Barrie Simcae
Muskoka 181 29 121 150 390 10 43 443 109 Bracebridgo
Brampton Peel X
Dufferin 283 10 138 148 393 9 24 426 121 Orangeville
Peterborough Peterborough .
Victoria, Haliburton 126 k) 110 142 180 16 8 204 7 Lindsay
Kingston TFrontenac ’
Lennox and
Addington 118 49 i 126 260 11 14 "85 67 Napance
Sarnia Lambton 110 12 100 112 160 12 17 189 49
Whitby Ontario 186 3 104 107 233 11 6 250 67
Sault Ste, Marle Algoma 105 37 59 96 205 14 11 230 44
‘Thunder Bay Thunder Bay 14 60 36 96 142 — 7 149 53
Milton Halton 179 5 8 3 259 14 25 298 70
Belleville Hastings .
Prince Edward 124+ 5 5 80 143 10 2 155 49 Picton
Chatham Kent 97 23 48 n 145 2 7 154 45
North Bay Nipissing Parry Sound
Parry Sound (East) 80 9 53 62 93 12 7 it 2 (East)
Owen Sound Grey
Bruce 108 15 41 56 107 6 1 114 41 Walkerton
Kenora Kenora 33 41 17 53 30 1 2 k] i1
Cobourg Northumberland .
Durham 92 — 53 53 109 2 6 117 33
‘Timmins Cochrane 7% 8 41 49 7 5 2 84 20
Brockville Leeds, Grenville
Lanark 111 4 44 48 118 1 1 120 42 Perth
Guelph Wellington 104 10 38 48 141 5 3 149 52
Stratford Perth N
Huron it 8 35 43 138 8 5 151 A6 Goderich
Haileybury Temiskaming 42 17 19 36 44 3 2 49 11
Cornwall Stormont, Dundas,
Glengarry 94 2 30 32 123 2 — 125 21
Pembroke Renfrew*® Kid 7 13 30 59 3 s 67 26
Fort Frances Rainy River 22 — 12 12 36 — -— 36 6

.1 records submitted by
¢ (Five eastern townships of Nipissing)

d County, Inf fon mot submitted for the period July 1, 1971 to October 1, 1971,

In addition to the amalgamation of trial centres, we recommend that
the easterly five townships of the district of Nipissing (just below Algonguin
Park) be amalgamated with Renfrew County with the circuit centre at
Pembroke for High Court purposes. We also recommend that the circuit
centre for the District of Cochrane be the town of Timmins rather than the
town of Cochrane for obvious demographic reasons.

i
i
i
'
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Table II; is a map of the Province showing the remaining 32 circuit
centres following the proposed amalgamation.

TABLE I

SuDBUAY SUPREME COURT OF ONTARIO
{HIGH COURT)
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We considered alternative models based on the same criteria as above
showing proposed amalgamations resulting in 39, 20, 8 and 5 circuit
centres. (See Appendices III, 1V, V and VI to this chapter.) We believe,
however, that the model for 32 circuit centres represents the best compromise

betv.veen convenience of the public and the efficient and economic adminis-
tration of the Court.

‘While urging the adoption of the above 16 amalgamations for purposes
of High Court trials, we do not recommend such amalgamations in respect
of the office of the local registrar in each of the 48 county and district
towns. These offices are the first place of business for the litigants and their
lawyers in each of these communities. In our view it would impose too
sudden and unnecessary a hardship to close these offices. Court papers can
be transferred to the appropriate trial centre immediately prior to the
commencement of a scheduled sittings with little administrative difficulty. In
most cases the office of the local registrar of the Supreme Court in the
county and district towns is integrated for practical purposes with the office
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of the clerk of the County or District Court. Indeed, in every circuit centre
outside of Toronto, except in Ottawa, the local registrar of the Supreme Court
and the clerk of the County or District Court are one and the same person and
they utilize the same staff members for their various functions. It would serve
no practical purpose nor save any substantial cost to amalgamate the office
of the local registrar with the neighbouring county or district town’s office
unless there were to be a move towards regionalization in the County and
District Court system. For reasons which we explain in some detail in
chapter 5 we favour the retention of County and District Courts in each of
the present 48 county and district towns. If the recommendations we make
as to the future of the Family Courts are adopted, the retention of these
judicial centres will be desirable.8® If the administrative machinery of the
County and Distriet Courts is to be retained, there is no practical reason
why the local registrar’s offices cannot be maintained in their present

integrated fashion.

Finally, we would recommend that for purposes of administrative
flexibility the Chief Justice of the High Court should have the power to
assign a particular trial or a sittings to any of the 16 judicial centres
amalgamated with other circuit centres of the High Court where an un-
expected overload occurs at any of the 32 regular trial centres. The exer-
cise of such power would normally be made at the request, or with the
concurrence of counsel and their clients involved in the cases to be re-
assigned, and would depend on whether the court facilities were available
in one of the 16 centres. Under no circumstances should such a reassign-
ment displace previously scheduled County Court sittings.

C. ASSIGNMENT OF JUDGES

We have examined the present law and practice in respect of the
assignment of the High Court judges to the various sittings in each trial

centre.

As we have stated it has been the collective responsibility of all of the
judges of the High Court, and not the Chief Justice of the High Court, to
fix the days for sittings in each trial centre and to determine which of the
judges will preside. The tradition is preserved in section 47(3) of The

Judicature Act:°

All such arrangements as may be necessary or proper for the
holding of any of the courts, or the transaction of business in the High
Court, or the arrangement from time to time of judges to hold such
courts, or to transact such business, shall be made by the judges of
that branch, with power in the Chief Justice of the High Court to make
such readjustment or reassignment as is necessary from time to time.

As we have already pointed out, a draft circuit list is drawn up twice
a year, covering sittings in each of the 48 county and district towns. A
typical circuit list will be made up of blocks of weekly assignments. There is

“lbid.
»R.S.0. 1970, c. 228.
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a fairly cqnsistent pattern of keeping one week in five free for each judge so
that the judge can prepare reserved judgments and genesally read law
reports and do research work. Outside Toronto, most assignments to a
cirenit centre will be for periods of one to three weeks, depending on the
projected caseloads in the various trial centres. The sittings will usually be
characterized as Assizes (criminal and civil jury cases), Non-Jury (civil
o_nly) or Weekly Court (in Toronto, London and Ottawa only). Occa-~
swpally open assignments are included in a circuit (noted as “to be
asmgned”)' to ensure some flexibility in emergency situations because of
accumulatx.or}s of untried cases or illness. Once the draft circuit list is
.dra.wn up it is circulated among all the judges of the High Court who may
indicate their preferences for particular circuits in order of judicial seniority
Once all tl.le circuits have been selected, a final meeting of the judges is:
held to ratify the _selcctions or make suggested changes. When the circuits
are fixed by .thg judges they are published in the circuit guide which is
gfn?ltedl anc} dlst;lbqted to aill local registrars, sheriffs, gaolers and members
e legal profession in adva [ s itti
e thg guIi)de esion nce of the commencement of the sittings to

It is the responsibility of the Chief Justice of the High Court to keep
the system functioning smoothly from day to day and week to week, as can
be implied from the words “with power in the Chief Justice of the High
Court to ‘make such readjustment or reassignment as is necessary from
time to time,” contained in section 47(3) of The Judicature Act. The
nature and extent of this power have never been judicially tested. While it
wou¥d appear broad enough to permit the Chief Justice of the High Court
to du'.ect any reasonable departures from the original circuit guide, it may
not give him as much power with respect to the length of sittings ,and the
assignment of judges as may be necessary,

It is our v{ew that there should be a new approach to the preparation
of th.e circuit lists comsistent with our recommendations concerning the
appomtment of court administrators. The task should be divided into two
parts. First, the drawing of the circuit list fixing the time and length of
sittings ShOl:lld be done by the Provincial Director of Court Administration
in cqnsultat_:lqn with the Chief Justice of the High Court or a judge appointed
by him. This is discussed further in chapter 2. With a reduced number of trial
lcsrr;t;;:s, 1}2 should be ppssible to schedule longer sittings, particularly in the
kngwle‘ilr an fcent_re_s with the largest caseloads. An intimate and specialized
o hqbitge (f)t }clamstmg caseloads and gccumulations, physical facilities and
by th‘e S0 e.me.mbers of. the_bar n each of the trial centres is required
ministmlz?cfzo&/iglmglgg the circuits. The Provincial Director of Court Aa-
able 1 fuonier 8 ncfor;;[:l):iieél;.staff and adequate statistical data should be

fal e';[{‘ille r_e,slionSbehty f.or the second task involving the circuit list should
sched s usm;"E y on the judges. We make a clear distinction between the
schedulelzlg ? sittings and the assignment of judges to the various sittings
o o tis our view that it Is Important that the judges collectively
i e responmplc? in thq first instance for the assignment of judges to

at scheduled sittings with the power in the Chief Justice to make



i34

reassignments. Apart from the psychological advantages of allowing al_l the
judges to participate in the decisions respecting the workload, there is an
important additional factor — the public interest in the indep.endence .of the
judges. There should be no room for any allegation or suspicion that in any
case a particular judge has been assigned to a particular sittings joecause
there is a case on the list in which there may be potential political interest.
As we noted in chapter 1, we regard the assignment of judges as the
exclusive preserve of the judiciary and not the government. It is a most
important facet of the independence of the judges. The scheduling of the
time and length of a sittings, on the other hand, is not the exclusive preserve
of the judiciary and may quite properly involve professional court admm}s-
trators employed by the government and working in close consultation with

the Chief Justice.

We support the continuation of the present practice of scheduling the
circuits in such a way as to permit each judge to have one week in five for
the writing of reserved judgments and staying abreast of developments in
the law. Indeed, if the workload of the High Court permits we favour one
week in four. It must be remembered that the High Court is constituted as
the most important trial court for both criminal and civil cases. The quality
of the justice dispensed depends not only on the actual court decisions but
on the carefully articulated reasons of the judges. The research and writing
involved in a written decision on a difficult and complex case takes much
time. It is not the sort of thing that can be done in the evenings, or on
weekends or even in a single day in between court sittings.

We recommend that in the drawing of the circuit lists more use be
made of “open assignments” so that there are judges available to be
assigned on short notice to substitute for another judge who has become ill
or has been held over at a previous sittings, or to take a second list at a
sittings where an overflow of cases has unexpectedly developed.

The scheduling of courts and the fixing of lists of cases to be tried
will be greatly facilitated if our recommendations concerning the abolition
of civil juries are adopted.

In view of the fact that we have recommended in chapter 9 that the
Christmas and long vacations be abolished, it will be necessary to recognize
formaily as part of the circuit scheduling arrangements the right of each
judge to a proper vacation each year. This should be in the summer
months in the majority of cases.

Section 8 of the federal Judges Act® requiring the judges of the
Supreme Court to reside in Toronto or within five miles thereof is an
important aspect of the circuit system. It should be preserved. The colle-
giality of the Court is best maintained if all the judges live in Toronto. This
makes for sounder administrative practice in the event that readjustments
or reassignments have tc be made on short notice. An exception from the
requirement of living in Toronto may be granted only by the Governor in
Council, and for a specified time. Except where such an exception is made,

“R.S.C. 1970, ¢. I-1.
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this _rc?quirt?ment should be strictly enforced as an essential part of the
administration of the circuit system.

An important aspect of administration is the time when Court opens
and closes at a particular sittings. Wherever possible a sittings should com-
mence not later than 11 a.m. on the first day of the sittings. Only in
situations of great distance and where there is a lack of proper trans-
portation facilities from Toronto should the starting time be 2 p.m. The
circuit guide for the winter and spring sittings of 1972 specifies a 2 p.m.
starting time for such centres as Belleville, Bracebridge, Cobourg, Lindsay
Peterborough, Picton, and Simcoe, even though these centres are accessibk;
by motor ve}}icle in less than a half day’s drive from Toronto. A 2 p.m,
starting time is also authorized for London, Sault Ste. Marie, Thunder Bay
and Windsor, notwithstanding that direct early morning air service may be
available to each of tt:se places.

.Similarly, any practice that may have developed with some judges of
closing a Court before 4 p.m. on Friday if there are cases still to be heard,
should be discontinued.

' Section 46 of The Judicature Act allows for considerable flexibility
in the degerm.ination of the number of sittings of the High Court to be held
in ez{ch circuit centre, It specifies that there shall be as many sittings as are
requir_eq for the disposal of both civil and criminal matters subject only to
the minimum in subsection 6 of at least two sittings in each year in and
for every judicial district. We recommend that this minimum requirement
be continued with more flexibility above the minimum.

One of the greatest complaints of the members of the bar with whom
we met was that the scheduled High Court sittings outside Toronto would
end before many of the cases ready to go on could be heard. This is not the
fault of the j}ldge but is a result of the rigid prescheduling of the sittings as
part of‘ the circuit guide prepared months in advance and it may be due to
vacancies on the Court or illness of judges. The number of criminal cases
on the list, which by law must be tried first, is often so great that many civil
cases are not reached. This no doubt creates hardship for litigants and wz s
and means of relieving this hardship must be found.

' Problems such as these will be alleviated somewhat by the reduction
in the number of trial centres and further administrative reforms. We
reco.mmend.the adoption of the principle that a judge will not leave a
partxculfir sittings until the list of cases ready to go on is completed or
alternat’wely another judge is available to complete the list. This recom-
mepdatlon emphasizes the need for retaining a substantial number of open
assignments in the circuits as originally drawn,

The proposal we recommend has been adopted in the High Court in

England followi i i issi
Regort: owing the recommendations of the Beeching Commission

- We must emphasize that we regard it as essential that at those
centres where there are not courts in continuous session to deal with
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any given kind of work, the judges should not normally leave until the
lists relating to that class of work have been disposed of. To make
this possible, we intend that there shall be a small surplus of judge
capacity at the disposal of the Circuit administration.??

In proper cases where it is apparent that the criminal and civil work
of the court cannot be concluded in the allotted time concurrent courts
should be set up if the necessary judges and courtroom accommodation

are available.

Another alternative to overcome the rigidities in the circuit system
discussed earlier would be to permit cases ready to proceed but not dis-
posed of at a scheduled sittings to be placed on the list for the sittings in a
neighbouring trial centre provided that the caseload there permitted. This
would be a “safety valve” arrangement which would be used only where
there were a few cases not disposed of for some reason and where it is
convenient for counsel, their clients and witnesses to attend at another

centre.

Many of the suggested changes could be brought about within the exist-
ing framework, provided that a competent professional court administrator is
appointed pursuant to our recommendations in chapter 2. Some amendments
to section 50 of The Judicature Act will have to be made if there is to be an
climination of any sittings in any county as we have recommended. We have
not considered what other legislative changes may be necessary. This will
include a detailed study of all the legislation bearing on the sittings of the
High Court. Some changes in the Rules of Practice may be required in
respect of the proposals for the setting up of concurrent civil lists on short
notice or the transference of civil cases not reached to the trial lists in

neighbouring centres.

If criminal cases are to be transferred from the judicial district in
which the venue is laid in the indictment, it may be that an amendment to
section 527 of the Criminal Code®® is required.

We deal more fully with case scheduling and trial lists in chapter 10.

D. NUMBER OF JUDGES

In determining the number of judges required for the High Court
consideration must be given to the recent amendments to the Judges Act,%*
where provision was made to enable the Legislature >f each province to
establish the additional office of supernumerary judge of the superior courts
of the province, the number of such judges not to exceed the number of
regular superior court judges in the province. A supernumerary judge is to
“hold himself available to perform such special judicial duties as may be
assigned him from time to time by the Chief Justice”.?% Existing Supreme

»*Cmnd. 4153, pura 185. Communications from Mr. A, D. M. Qulton of the Lord
Chancellor's Jffice and Master I, H. Jacob of the Court of Queen’'s Bench indicate
that the prr.posal has been successfully implemented.

Rex v, Adams, [1946] O.R. 506.

"S.C. 1971, c. 55, 5. 6.

91bid,
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Jourt judges who have reached the age of 70 and who have been in
office for at least ten years may elect to hold office as supernumerary judges
by notifying the federal Minister of Justice and the provincial Attorney
General of his desire to do so. The judge’s salary of $35,000 continues
until the judge reaches the normal retirement age of 75 or resigns or other-
wise ceases to hold office.

Bgfore these provisions for supernumerary judges become effective in
a province, the provincial Legislature must provide enabling legislation to
estabh'sh the office of supernumerary judge. The enabling legislation for
Ontario is contained in Bill 242, An Act to amend The Judicat:re Act
which received Royal Assent on December 15, 1972. ,

It is prol:{ablc that in the future, supernumerary judges will be avail-
able for duty in the Court of Appeal and the High Court of Justice from

. time to time. If supernumerary judges were available, the Chief Justice of

Ontario or the Chief Justice of the High Court respectively could presum-
at?ly assign a supernumerary judge where necessary to alleviate overloaded
tr.lal lists or to clear up accumulations in certain trial centres. This would
give greater flexibility in the administration and management of the High
Court circuit system.

We h?ve had some reservations as to the present provisions for super-
numerary .Jud.ges in the recent amendments to the Judges Act. First, the Act
dpes not m'dlcate the extent to which a supernumerary judge is ’to “hold
himself available”. Doecs this mean that he is to be available ?or assignment
by the Chief Justice at all reasonable times (i.e., five days a webek 11
months of the year excluding statutory holidays), in the same way‘z,ls if
he were a regular judge of the Supreme Court? Or does it mean that a
supernumerary judge is to be available for a reduced number of weeks or
months per year? If so, who is to determine which weeks or months? The
Act also speaks of a supernumerary judge performing “such special duties
as may be assigned to him from time to time”. Under these provisions
\Yogld it be open to the Chief Justice to assign a supernumerary judge to
sittings in any one of the 32 trial centres of the High Court, or would such
special judicial duties be restricted to Toronto? o

If the purpose of these provisions is to allow a Supreme Court judge at
age seventy to take ad_vantage of a form of semi-retirement during which he
C}E:Il participate as a judge on a part-time basis in situations of his own
choosing, their adoption may not make much contribution to the improve-
ment of the administration of justice in the Supreme Court.

1972'I£Iﬁere are pther c‘onsi'derqtions. Assuming that in Ontario as of July 1,
g ¢ enabling legislation had beer.l provided to take advantage of the
en ‘I::gnts t? the Jf(dges Act, five judges of the Court of Appeal and
” bec]o \ ges of the High Cpurt would have automatically qualified to elect
wern s ne sgpprqumerary judges. If all these judges were to so elect and
mountsmgx;e judicial Qthles on a regular basis, the change would be tanta-
doar , at east for a time, to .mcreasing the High Court by seven. Such a

clopment is not, however, likely to occur. It is not probable that all who
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qualify to elect to become supernumerary judges will so elect. Nor. can it
be assumed that it is the intention of the Act that they should continue to

give full-time service as judges.

We think the legislation should have specified the extent to which
supernumerary judges are to be required to be available to perform
judicial duties. They should be available to be called on, on reasonable
notice, to perform the duties assigned to them and they should remain
within the jurisdiction except for personal vacation periods, the times for
which should be arranged in advance with the Chief Justice. A super-
numerary judge should not be assigned a regular circuit as part of the
predetermined circuit guide, but he should be available on reasonable notice
to relieve at any of the trial centres where this may be necessary or to sit
to hear motions or in the Divisional Court.

Notwithstanding the provision for supernumerary judges, the com-
plement of active judges must always be adequate to meet the requirements
of the Court. At present the authorized complement for the High Court is
32. Whether this complement of judges is adequate depends on how the
matter is viewed. If all the judges were regularly available to sit, then under
the prevailing system the number may be adequate. However, this is rarely
the case, since at any given time judges are unavailable because of illness or
through assignment to other duties. Serious difficulties have been en-
countered as a result of shortages of judicial resources through such
causes. Recently, up to seven judges have been unavailable to sit in the
High Court: four by reason of illness; one permanently engaged on a
Federal Commission; one engaged part-time on a Federal Commission and
one vacancy has existed for six months. The result has been a diminution
in the number of judges available to try civil non-jury cases in Toronto.
Sometimes, often only one or two judges have been available, whereas
normally four to six judges are assigned to sit each week to try such cases.
In the Toronto non-jury Court there has been a serious accumulation of
cases. This has been aggravated by the unavailability of judges. It is clear
that in determining judicial resource needs at any time, allowance must be
made for illness. This is a predictable factor which can be calculated as an
average figure in projecting and measuring judicial requirements. It is not
helpful to speak of a 32 judge Court if, on an average, three or four mem-
bers of the Court are unavailable to sit from time to time. .

In considering future judicial requirements of the High Court we must
first consider a proposal that regular increases in the number of judges is
the solution to the problems that arise in Court administration.

This may appear to be the easy solution but we caution against too
readily resorting to it as the only solution of the difficulties that may con-
front the Court. Too often the complex problems of delay, overloaded
case lists, expense and inflexibility are blamed solely on a shortage of
judges. This is a short-sighted and sometimes dangerous approach. It tends
to shicld courts temporarily from any real institutional reforms and may
inhibit a consideration of other means of solving these problems, e.g.,
administrative and jurisdictional reforms. In the case of a court such as the
High Court, a further factor should be kept in mind: increasing the size of
the court may ultimately detract from the collegiality of the courts’ pro-
cesses and dilute the quality of the judges and the justice dispensed.

SR
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While advising caution in resorting to increasing the size of the High
Court, we wish to make it clear that we believe that additional appointments
must be made and made promptly when really needed. It is equally true
that vacancies should be filled promptly. Where a vacancy is obviously
going to occur through retirement, an appointment should be made to fill
the vacancy to take effect immediately upon the retirement of the judge.
This is the practice in England and should be followed here. When a court
is faced with a shortage of judges, serious consequences flow if this need
goes unmet,

Any official request for increasing the number of judges should be
preceded by a careful analysis of the total situation, and after careful con-
sideration of possible alternative changes to meet the situation. We recom-
mend that such matters as these be part of the responsibility of the long-
term p}anning of the Provincial Director of Court Administration working
in conjunction with the Chief Justice of the High Court.

This b'rings us to consider the present need for an increase in the
number of judges in the High Court. The conclusion we have come to is
that_there is no clear answer at the present time. The answer will depend on
the implementation of many of the recommendations in this Report. We
have recommended a multiple approach involving jurisdictional changes
and many administrative reforms. If all recommendations made in t?lis
Report were to be implemented forthwith, it would be difficult for us
to say now whether or not the number of High Court judges should or
_should not be increased. We recommend that while our Report is being
lmplgmented the judicial resource needs of the High Court be carefully
mpmtored. Ideally this monitoring should be carried out by the Provincial
Director of Court Administration in consultation with the Chief Justice
of the High Court. '

E. SuMMARY OF RECOMMENDATIONS

1. There should be no changes in the $7,500 maximum civil jurisdiction
of the County ;Courts until there has been sufficient opportunity to
assess fully the impact of the most recent changes on the distribution of

_ gvil workload between the High Court and the County and District
- Courts. : :

2, .Wh'en an indictment is preferred in the High Court, High Court judges:
in Ontgmo shogld be empowered under the Criminal Code to hear the
case without a jury, upon the election of the accused.

3. The Attorney General for Ontario and his agents should invoke the
procedure to prefer indictments in the High Court to a much greater
extent than in the past. His decision to prefer the indictment in the
High Court might be influenced by the following considerations:

(a) the offence involves death or serious risk to life (other than a
case oﬁ dangerous driving having no aggravating features), such
as setting fire to a house;

(b) the oﬁ‘enpe is one of killing by dangerous driving where there are
aggravating features;
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(c) widespread public concern is involved;

(d) the case involves violence, or a threat of violence, of a serious
nature,

(e) the offence involves dishonesty in respect of a substantial sum of
money;

(£) the accused holds a public position or is a professional or other
person owing a duty to the public;

(g) the circumstances are of unusual gravity in some respect other
than those indicated - sove;

(h) anovel or difficult issue of law is likely to be involved.

The Judges’ Orders Enforcement Aect should be amended to give a
right of appeal without leave where power is conferred under a
statute of Ontario on a judge of the High Court or a judge of the
Supreme Court as persona designata and The Judicature Act should be
amended to provide that where a jurisdiction is conferred on a judge
of the High Court or judge of the Supreme Court under any statute of
the Legislature other than The Judicature Act the appeal shall lie to
the Divisional Court unless otherwise provided.

There should be a presumption against the assignment of adminis-
trative or non-adjudicative duties to judges in the absence of strong
countervailing considerations. The provincial and federal statutes con-
ferring such duties should be reviewed with the object of transferring
such duties to other judges or public functionaries.

Certain adjudicative duties conferred on the High Court or High Court
judges should be transferred to other judges or public functionaries,
according to the following guidelines:

(a) All adjudicative duties conferred by statute on judges requiring
the simple and routine application of clearly defined standards in
a consistent and uniform manner should be transferred to other
public functionaries;

(b) A presumption should arise to the effect that an adjudicative duty
conferred on a judge should be transferred when there is in exist-
ence another qualified and competent public functionary or tri-
bunal which is equipped to perform these adjudicative duties;

(¢) Adjudicative duties not falling within (a) and (b) above should
remain with the judges unless with respect to specific duties there
are compelling reasons relating to the inability of the judges to
handle their normal workload of trial cases, which situation
would suggest the transference of a specific duty to a new or
existing public functionary or tribunal possessing the requisite
specialization or expertise on such adjudicative matters.

The Constitutional Questions Act should be amended to permit refer-
ences to the Court of Appeal only and to delete the provision per-
mitting such references to a single judge of the Supreme Court.

8. The province-wide circuit system should be retained but there should

10.

11

12.

13.

14.

15.

16,

17.

141

be a move towards regionalization through the gradual reduction of
the number of circuit centres which now exist. The present 48 circuit
centres should be reduced to 32 for purposes of holding trials through
amalgamation of some of the less-busy centres with adjacent centres.
However the office of the local registrar should be retained in each of
the 48 county and district towns. For purposes of administrative
ﬂexibi-lity, the Chief Justice of the High Court should have the power
to assign a particular trial or sittings to any of the 16 circuit centres
otherwise eliminated in situations of unexpected overload in any of
the 32 trial centres.

The gtssignment o_f judges to the various circuits and sittings should
remain the collective responsibility of all the High Court judges.

The High Cpurt cirg:uits and sittings should be scheduled in such a way
as to permit each judge to have one week in five for the writing of
reserved judgments and staying abreast of developments in the law.

In the drz}wing of circuits and sittings, more use should be made of
“open assignments” so that there are judges available to be assigned
on short notice to substitute for judges who have become ill or have
been held over at sittings, or to take a second list at a sittings where
an overflow of cases has unexpectedly developed.

The requir.emgnt in the federal Judges Act that Supreme Court judges
should reside in Toronto or within five miles thereof should be étrictly
enforced as an essential part of the administration of the circuit system.

Wherever possible a High Court sittings should commence =t 11 a.m.
on the first day .of. the sittings, and should continue until 4 p.m. on the
last day of the sittings assuming there are still cases to be heard.

There shguld continue to be a minimum requirement of two sittings
annually in gach of the 32 remaining circuit centres, and a flexible
approach in respect of further sittings above the minimum.

Thefe shou'ld.be a pz.inciple that a High Court judge will not leave a
partlculgr sittings ur}td the list of cases ready to go on is completed or
alternatively a new judge is available to come in and complete the list.

In proper cases where it is apparent that the criminal and civil work of
the Court cannot be concluded in the allotted time, concurrent courts
ghou]d be set up if the necessary judges and courtroom accommoda-
tions are available. ' ‘

It should be possible for cases ready to go on but not disposed of at a

v scheduled sittings to be.placed on the list for the sittings in a neigh-

18.

J

bouring trial centre provided that the caseload there permits.

The Pr.ovinciail Director of Court Administration in consultation with
'the Chief Justice of the High Court should be responsible for review-
ing tcllle caseload of the Court during the implementation of our recom-
mendations with a view to determining whether the number of j

: ud
should be increased. e
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APPENDIX 1 L APPENDIX I (continued)
ONTARIO STATUTES CONFERRING POWERS AND DUTIES [ Adie- Asa 1;;::57;3 51?3.
: Act Section Description dicative Court nata dicative

ON SUPREME COURT JUDGES IN ONTARIO

. . . ed in the light of what we said at p. 114 The Conveyancing |s. 27 :I'pe Supreme Court may declare
(This Table is to be considered in the lig p ) and Law of the validity of sale under power although
Persona Non ; Il:rglagrtlyg;\oct, &5 mistaken payment to tenant for life,
Adju-  Asa  Desig- Adju- ; 2 » G s. 38 Lien on lands for im
. Ay Al : . provement
Act Section Description dicative Court nafa dicative s lL)mder mistake of title to be determined
e y Supreme Court.
The Absentees Act, |5. 2 The Supreme Court may by order hu 49 Th
R.S.0. 1970, ¢c. 3 declare a person to be an absentee, X X { S e Supreme Court may make an
3 The Supremo Court may by order : order for instance of reversioner.
S, g H : : ; ;
declare a person no longer an absentee. x x i g’he (;qrpol{atlon g 7 Rectification by a judge of the
; ecurities Registra- | Supreme Court of omissions and
s. 4 The Supreme Court may make an : ion Act, R.S.0 i i
Srder 25 fo the aduinistration of the : ?870, ot RS.0. misstatements in documents filed.,
estate. X X ’
s - ; ‘ The Corporations [$. 78 Supreme Court order to
The Arbitrations |5, 8 A judge of the Supreme Court may L Act, RS.0. 19 commen : A
cAc2t,5 R.8.0. 1970, | appoint an arbitrator. 5 x c.80 0 of insiders, netion o determine Hability
' s. 11 The court may remit the matters ; s. 113(4) Sanction by the Court of a
ff;rl; ;{:rgonmderanon io the arbitrator or < < rearrangement of authorized capital.
) ) ; 5. 244 An insurer incorporated in
s. 12 The court may remove an arbitra- : Ontari
tor where he has misconducted himself. | x X t th: gﬁgr?ﬁz giﬁi?.und P by order of
The Business 5. 99 Jurisdiction of court to try actions | ; §. 273 A corporation may be wound up
Corporations Act, |brought by shareholder in his repre- ¢ by order of the court,
R.S.0. 1970, c. 53 | sentative capacity. x x P .
s. 109 The court may requisition a lsl %&27 Thetc':ourt may direct method of
. olding meetings,
shareholders’ meeting by court order. x x ; 5. 339 Power of court t ¢
. 0 correc
s. 217 A corporation may be wound up : affidavit,
by court order. X X ;
L The Crown . 12 The Supreme Court is to decide
The Charities s. 4 Application to a judge of the Administration of | rights upon application of persons having
Accounting Act, Supreme Court where executor or Estates Act, claims upon the estate.
R.S.0. 1970, c. 63 | trustees in default, X x R.8.0. 1970, c. 99 :
The Child Welfare |s. 70 The Supreme Court may make an b The Devolution of | Numerous duties involved with the
Act, R.S.0. 1970, | order for adoption. X x 3 Estates Act, devolution of estate (see sections
Act, : R.S.0. 1970, c. 129 16éf1) (d()i’ 20(1), 20(2), 22(7)) are
The Collection s. 36 A judge of the High Court may cc%uretrre on  judge of the Supreme
Agencies Act, issue a restraining order as to violations :
R.S.0.1970,c. 71 | under this Act. X x : g{'hsegower Act, s. 13 Application may be made by a
The Condomiatm™ | 5. 21 The Supreme Gonrt may order P -8.0. 1970, c. 135 Ju;iﬁe of the Supreme Court to dispense
Act, R.S.0. 1970, |that the government of the property be wit consenf. .
c. 77 terminated under certain circumstances. x X §1'1 {)5 Appllcaftilon where wife is mentally
1ll but not confined to a hospital may be
s. 23 The Supreme Court may order :
performance of any duties under this Act.] x x mic;e t; 2 ]ufdie of the Supreme Court.
__ s, ar of dower on sale in bank-
The Constitutional |s. 1 The Lieutenant Governor in Coun- ruptcy may be made by a judge of the
Questions Act, cil may refer to a judge of the Supreme ] Supreme Court,
R.S.0. 1970, ¢, 79 | Court any matters he thinks fit for a b W
hearing, consideration and an opinion : RS 0v119ence Act, 1s. 151 Instruments offered in evidence
with reasons, x x g =.0.1970, c. 151 gnay be impounded by a judge of the
upreme Court.
The Construction  [s. 17 A judge of the Supreme Court The Eloction Acr -
Safety Act, R.S.0. |may upon application grant a restraining RS.0 tigtlon Act, |s. 130 Inspection of ballots in the
1970, c. 8 order. x| x ©.0.1970, c. 142 gustody of the Chief Election Officer to
e made only under an ord j
The Controverted  {s. 33 Every petition shall be tried by of the Suprefne Court ang fx‘;lc?tfracil:?fii
Ilikécgor;sg Act, two judges of the Supreme Court i conditions.
.5.0. 1970, ¢, 84 | without a jury. x b3 Th
i e Fraudulent . i
s.l 39 The judﬁes constituting an : Eesbgrs Arrest Act, fnazy(ir)lak? a]r;] %%Z;ff?retlslgp;:::si Sts) ut
election court have the same powers, i ».0. 1970, c. 183 | debt
jurisdiction and authority as judges of or
the Supreme Court. X x |
|
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APPENDIX 1 (continued) , N APPENDIX 1 (continued)
ersona Non Persona Non

dju- Desig- Adju- ’ .
s o ata y : Adju-  Asa Desig- Adju-

Act Section Description dicative Court nata dicative j Act Section Description dicative Cougt aslg- Adju-

The Habeas Corpus
Act, R.S.0. 1970,
c. 197

s. 1 A judge of the Supreme Court may
under certain circumstances award a writ
of habeas corpus.

The Industrial
Safety Act,
R.S.0. 1970, c. 220

s. 27 The chief inspector may apply to
a judge of the Supreme Court for an
injunction,

The Infants Act,
R.S.0. 1970, c. 222

s. 1(1) Orders as to the custody of and
right of access to infant at the instance
of father or mother.

s. 1(4) Orders as to maintenance by |
father.

s, 4 The Supreme Court may authorize
the sale or lease of infant’s estate.

s. 6 The Supremz Court may sanction
the execution of a new lease. |

s. 11 The Supreme Couri may make an
order for maintenance where there is a
power of appointment in favour of
children.

s. 12 The Supreme Court may make an
order for application of dividends of

stocks for maintenance of infants.
s. 18 Removal of guardians. |

The Insurance Act,
R.S.0. 1970, ¢ 224

s. 144 A judge of the Supreme Court
may inquire into the facts and an order
for execution may be made for issue
against an insurer forthwith under
certain circumstances.

ss. 183-185 The court may make
declarations as to sufficiency of proof or
presumption of death and make an order

respecting the payment of the insurance
money.

s. 188 The power of the court includes
the jurisdiction to order that an action
be brought, and request further evidence
and inquiry.

s, 191(2) A court may upon application
of a beneficiary in special circumstances
declare commutation of instalments of
insurance money.

s. 224 The insured or insurer may apply
to the Supreme Court where a defence
of more than one contract is involved.

s. 235 The Supreme Court may order
the insurer to pay monies into court,

s. 240 On application the Supreme
Court shall make such orders as it
deems necessary.

The Judicature Act,
R.8.0. 1970, c. 228

s. 2 General jurisdiction

s. 19 The Supreme Court may grant a
mandamus or injunction restraining
obscene publications or restrain
publication of articles or pictures
insulting the Queen.

s. 42 A judge of the High Court may
make an order vacating a caution or
certificate.

The Landlord and
Tenant Act,
R.S.0. 1970, c. 236

The Married
Women's Property
Act, R.S.0. 1970,
¢ 262

s, 21 Judge of the Supreme Court may |
make an order as to protection of
under-lessees on forfeiture of superior
lease,

5. 39 In the event of a dispute
involving a lien of the landlord in
bankruptcy or the rights of the assignee,
the dispute shall be disposed of by a
judge of the Supreme Court.

s. 12 Empowers a judge of the Supreme
Court to hear and dispose of questions
between husband and wife as to real
property.

The Matrimonial
Causes Act,
R.S.0. 1970, ¢, 265

Hearing actions for divorce or nullity
and related matters of maintenance,
alimony, settlement of property, custody
of children, etc.

The Mining Act,
R.S.0. 1970, c. 274

The Mortmain and
Charitable Uses
Act, R.S.0. 1970,
c. 280

’

e ——————
The Motor Vehicle
Accident Claims
Act, R.S.0. 1970,

c. 281

s. 138 Except where permitted by this
Act every proceeding to void, cancel or
annul a Crown patent may be brought
or taken in the Supreme Court.

s. 139 Transfer of proceeding from
Mining Commissioner to Supreme Court.

s. 7 Necessity for sale of land for a
charitable purpose otherwise by will is to
be determined by a judge of the
Supreme Court,

s. 12 A judge of the Supreme Court
has power to sanction the retention or
acquisition of land from any charitable
use.

s. 14(1) Procedure in cases of breach
of a charitable trust, etc., or where order
necessary for administration — to be
determined by the Court,

s. 19(1) Order from a judge of
Supreme Court as to owner or driver of
motor vehicle in cases where judgment
has been obtained against the Registrar.

The Municipal Act,
R.S.0. 1970, c. 284

s. 152 A judge of the Supreme Court

may try the validity of election of a
r{xember of a municipal council in the
right to hold his seat,

s. 283 The Supreme Court may quash
a by-law in whole or in part for illegality.

Tl}e Ontario Human
Rights Code,
R.8.0. 1970, c. 318

s. 18 A _judge of the Supreme Court
may enjoin an individual from con-
travening this Act.

The Ontario Water
Resources Act,
RS.0. 1979, ¢. 332

s. 31(3) On application a judge of the
Supreme Court may grant an injunction
to prevent pollution of water,

The Partition Act,
R.8.0. 1970, ¢, 338

\-ﬁ
The Perpetuities
Act, R.S.0, 1970,

c. 343

:\/afiops ‘sections of the act confer
jurisdiction on the Court as to partition
and compensation.

s. 5 . Tl]e Supreme Court may on
application determine validity of interest
in property,
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Adju- Asa Desig- Adju- ; Persona Non
Act Section Description dicative Court nata dicative v - s , Adju-  Asa Desig- Adju-
L Act Section Description dicativo Court nata dicative
. Tt reme Court or a judge ! ’ ) T
'{Jl:?ngr;i?;? }sgi“e ihérseof nlmflys li]sr;ueerr:m i:jL:mctiroﬁ Jforgan | ; The Succession s. 28(4) A judge of the Supreme Court
R.8.0. 1979, c. 359 offence against the Act or the regulations.| X X l ‘ 11)9%8’ ?c[:,“;{.S.O. Q:icoxnagfdheiag;ntgg Lf;?dzgg;ngés;?];er
e e b 908 3 - b | At e Lo s o . SR ————an K ) .
The Provincial s. 4(2) The Lieutenant Governor in | i person to be taken de bene esse. x x
Courts Act, Coungcil may appomt‘onc or more judges l ' f The Surrogate 5.73(6) A judge of the Supreme Court
R.S.0. 1970, c. 369 | of the Supreme Court to conduct an | Courts Act K et £
inquiry into removal for cause of a : b L our ! may make an order for removal of the
Provincial judge i - 5 R.S.0. 1970, ¢c. 451 | proceedings respecting the passing of
) ! : accounts to the Suprem
s. 7(b) The Judicial Council for 5; ! important claim J'SI;nvoleve(zi(.mrt where an b x
Provincial judges is to be composed inrer | i i : e e
alia of the Chief Justice of the High ; ; 1 The Trustee Act, s.5 The Supreme Court may make an
Court. | | Pox R.S.0. 1970, c. 470 | order for the appointment of a new
e e O k [P — trustee or new trustees, X X
The Public Health s, 94(2) Application to judge of ‘ .
Act, R.S.0, 1970, Supreme Court for the removal or f:.irt?xmrlt‘he aubreme Cﬁ"" und?r certain
o 51 et of te rsane, « | o e e ke an rder vt
s. 96 Where the removal or abatement as the court sees fit, X
of the nuisance involves a value of s.13 TheS C . x
$2,000 or more, the removal or abatement ciroumst 16 Supreme gurt under certain
must be by order of a judge of the as & tS a;:cesgnaly make vesting orders
| Supreme Court. x x| o stock and choses in action, X x
: . N A = s. 37 Removal of i -
The Public Officers |s, 16 Summary motion to a judge of | i tives and appoin?mgr?tr s:fngthr:f resenta
! K ! ! and ; proper
Act, R.S.0. 1970, | the Supreme Court to appoint some : i ; persons, x
c. 382 disinterested person when public officer i : - XM .
is an interested party for any act, matter ; The Used Car s. 32 A judge of the Supreme Court
on things to be undertaken or performed, ! X 112?3“197%’ 45 updon application may issue a restraining
s " - ; i 5.0, c. order,
The Quieting Titles |s, 4 Every application to quiet title to | . ! x X
Act, R.S.0. 1970, | Crown lands shall be made to the ; The Variation of s. 1 Any settlement or other disposition
c. 396 Supreme Court or judge thereof, X x i ﬁr;s(t)s .?9::;,0 77 gf a trust is to be approved by the
; - - 8.0, c. upreme Court.
The Registry Act, |s. 30 A judge of the Supreme Court ! P z X
R.S.0. 1970, c. 409 | may order witnesses to make affidavit or ; The Vendors and s. 3 The Supreme Court may make
proof of the execution of any instrument ' Purchasers Act, orders as to requisitions, objections,
for the purpose of registration. X x i R.8.0.1970,¢c.478 | compensation, etc, Pox X
The Schools s, 65(2) The Supreme Court may ) The Vexatious s. 1 Order requiring leave of Supreme
Administration Act, | appoint sonie person to convey land to a ' Proceedings Act, Court or judge thereof before a person
R.5.0. 1970, ¢. 424 {school board on behalf of an owner L R.$8.0. 1970, c. 481 | may bring legal proceedings, x x
otherwise disqualified. X ;
_ erwise disq R I The Warehouse s.9 Where a negotiable receipt has been
The Securities Act, |s. 27(1) The Commission may apply to i Receipts Act, lost or destroyed, a judge of the Supreme
R.S.0, 1970, ¢c. 426 | a judge of the Supreme Court for the ; R.S.0. 1970, c. 489 | Court may order delivery of the goods
appointment of a receiver or a receiver provided certain conditions are met, b x
and manager or a trustee of the property h N -
a person or company under certain E e Women's Equal |s. 31 A judge of the Supreme Court
circumstances. X x mploymt;nt may grant a restraining order on applica-
s. 90 Application to a judge of the g%pgrtlf;% Act5’01 tl'mtl' o ft he Mim;;ter, follgwjng ery
. , viction for an o
High Court designated by the Chief ence under the Act, x X
Justice of the High Court for an order
declaring a take-over bid to be an
exempt offer. X X
s. 143 Order for compliance or restraint
by a judge of the High Court designated
by the Chief Justice of the High Court,
in cases of non-compliance with or
violation of Act or regulations. x X
The Settled Estates {s.2 The Court may authorize leases of
AC;, {{.S-O- 1970, !settled estates under certain conditions. X x
c. 43
The Solicitors Act, {s.7 A judge of the Supreme Court may
R.S.0. 1970, c. 441 | allow actions for costs by a solicitor
without waiting for expiry of one month
after delivery on probable cause that the
party involved is about to depart from
Ontario. X x
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APPENDIX I

DUTIES
FEDERAL STATUTES CONFERRING POWERS AND
ON HIGH COURT JUDGES IN ONTARIO

APPENDIX II (conti:ued)

° Persona Non
Desig- Adju-
nata dicative

Adju- Asa

Section Description dicative Court

Act

s. 48 Court may make order respecting
Adjse Asa };;:,i“’&','_" Abf,?l’;_ salary, wages, etc., of bankrupt, x x x
: inth dicative Court nata dicative s. 54 Order of court respecting removal
Act Section Description ) of property from the province, X X X
- ;
e e = \ ; ! s. 63 Court may authorize trustee to
ireity Act s. 4(1) Governor in Cour}cd may Pl A
ﬁdsn‘lém{gio c.’ A-l appgint any judge of superior or county tt:omtmencc';latr]ly z';cn(l){n mt,namef °£ % x x
e ’ conrt to be a district judge in Admiralty, | X x| P e rustee and the bankrupt's partner.
o R . i s. 78 Court examination of adequacy
s.7(1) A district judge in Admiraity i i of consideration in a reviewable
mag appflnt a s.ugem}r orA Sl?;xirrl;){t;ug%fh ! transaction. x
to be a deputy judge for : 9 Court inquiry into dividends and
, in Council. | x x : s. 7 ourt inquiry into dividends an
the approval of the Gov farnor in : ; redemptions of shares. .
s. 8(2) The Governor in Councdbmay | s. 121 Right of creditor who has not
appoint a supetior court judge to be a x| j proved claim before declaration of
surrogate judge. X ; dividend to disturb that dividend to be
- : i i : determined only on terms and conditions
Bankruptcy Act, s. 15(1)(6)(7) Court must give per- \ ( : ordered by the)::ourt X X x
R.S.C. 1970, c. B-3 | mission before the trustee exercises any : ; g L
borrowing powers and may make orders { s. 133(2) Court may order examination
providing for trustee's advances and j of bankrupt, trustees and other on
vesting certain property on trustee as ‘ application of creditor. X X x
reimbursement, | x i s, 136 Court may issue warrant to cause
. irections in i a non-attending bankrupt or other person
S 16.(1) i Court r:{‘gfg&f&fg the i to be apprehended and brought up for
rczllat_lo_nt ofzmy Ttl state of & t ! examination. x x
administration of the e F .
bankrupt, on application of the trustee. i x s. 138 Court may authorize arrest of
ke any order o bankrupt under certain circumstances, X b3
py ch(i'Zt) vﬁ:rl::rz:ln th;?eahas ngt been ! s. 142  Court may grant or refuse dis-
%i{xﬁ; ;(ir:inister‘ed X : charge, depending on certain conditions. X x b
‘ ] ) d direction of ¢ s, 150 Cogrt may annul and discharge
s. 17 Cours n}lay or ert redirection x : under certain circumstances. x x x
bankrupt's mail to trustee. I $.151 Court may annul a bankruptey
s. 18 Court must pass accounts of under certain circumstances, x x x
former trustee on substitution and x i s, 157(8) Court may direct any issue to
approve disbursements. ‘ be tried by any judge or officer of any of
s. 19 Appeal to court against trustee. x x i the courts of the province, subject to an
' . ; appeal to a judge. x ¥
i when . 3 X
5. 20 Proceeding by creditor horized ] s, 159 Powers of court respecting
trustee refuses to act must be authorize ! :
by an order of the court x % x ; search warrants and committal orders, X x
L s. 169 Bankruptcy offences — may be
s. 21(5) Court may increase lc_yr reduce x an optional prosecution on indictment in
trustee's remuneration, on application. ! the High Court. x x
s.22(2) Court may make an order ! 5. 176(3) Court may authorize the
providing for final disposition of trustee to initiate criminal proceedings in
property. X X X certain situations, x
s.23 Court to make the order dis- Canada Elections |s.57 On failure of County Court judge
charging the trustee, subject to certain x X x Act, R.S.C. 1970, |to order a recount, any aggrieved party
conditions. i 1st supp,, c. 14 may make an application to a judge of
s. 26 Court may make a recei.ving order the Supreme Court. x x
upon a petition and then appoint a x 5. 60(2) Order of Supreme Court judge
trustee. X x required for inspection and production
; f election documents in custody of
ss. 28 and 29 Court may appoint an i oL :
interim receiver under certain conditions, } X x| X Chief Electional Offices. x X
s. 41 Court may approve or refuse to : glanada Pension i 84(3) J_udgg: of a superior court may,
approve proposal accepted by creditors, : an, R.S.C. 1970, und r certain circumstances, appoint the
subject to certain conditions, X X X . e C-5 chairman of the Review Committee, x
ronosal by court s. 85(2) The Chairman pf the Pension
f).n4<31 ef'ﬁ:?tnulment of proposal by x x X Appeals Board may be a judge of a
- . i superior court of a province. Other
s. 45 Valuation by court of claim of ; members of the Appeals Board may be
any creditor who elects not to participate ! ; judges of a superior court of the
in a proposal involving purchase of new g < . province. x x
securities. | L s. 18 Each commission to report to the
: i Chief Electoral Officer, x
.

e
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Persona Non Adj Persc.ma Ngn
Adju- Asa Desig- Adju- : . L Adju-  Asa  Desig- Adju-
Act ' Section Description dicative Court nata dicative Act Section Description dicative Court  nata  dicative
s
Exgadiion Act, 1519 Alljudge of e suporiorcour 513 Srice o s expropiaion
R.S.C. 1970, c. E-21 | and of the county courts are authorized mitted by judge of a superic}),r coﬁrt for
to act judicially in extradition maters. the province or district, on application, X x
Fugitive Offenders | s. 8 DProceedings in.Canada on warrant ‘ s. 161 The judge shall, upon application
Act, R.S.C. 1970, issued elsewhere — judge pf Court may i being made to him, become the arbitratorl
c. F-32 endorse warrant to authorize apprehen- ! for determining compensation and where |
sion of fugitive under certain conditions. }. the judge is personally interested in the '
s. 17 Court may discharge fugitive in ! outcume on application a judge of a
trivial cases. : superior court may appoint a county or |
- 4 superior court judge to be arbitrator. X x
Income Tax Act, s. 232(1) (a) ~Judge means a Judge of a 5 s. 170 Where the arbitrator dies or is I
S.C. 1970-71, c. 63 st{peflor court having jurisdiction in the incapacitated a judge of the superior
provinee. court on application shall appoint any
s. 231(4) Approval required by a judge ; county or superior court judge to be
of the superior or county court ; an arbitrator. X
regarding searches. ? s, 173 Appeal to a superior court or
s.232(2) (3) (4) , Solicitor-client privilege court of last result from the award of
is to be determined by the court. the arbitrator, X X
. ; i L . 400 A superior court judge may on .
Inquiries Act s. 10 Witnesses failing to attend are ! S A su |
RCS] C. 1970, c. 1-13 | subject to a penalty imposed by a judge ; the application of the company or any
= ’ of the superior court. ; clerk or agent of the company appoint
4 any persons who are British subjects to
Canadian Citizen- |s. 2 “Court” includes a superior court. act as constables. X
ship Act, s. 10 The Minister may grant a cer- ; s. 403 A superior court judge may
R.8.C. 1970, tificate of Citizenship to any person who dismiss any constable who is acting
c.C-19 makes application for that purpose and : within his jurisdiction. | x
atisfies the Court of certain conditions. j e i
5 f Trust Companies s. 36(4) The court on application may !
Companies’ s. 11 The court may restrain proceed- h Act, R.S.C. 1970, order that any entry in the books for the
Creditors ings under Bankruptcy Act or i c, T-16 registration and transfer of shares of the
Arrangement Act, | Winding-Up Act. capital stock of a trust company be
R.S.C. 1970 { struck out or otherwise rectified on the
c. 225 70 s 4l.and 3 Ehﬁncoir;r?z}r]n?srgse{vith | ground that the entry does not accu-
mee mgs rejpugséci red crie ditors i rately express or define the existing rights
sjcure an . L of the person appearing to be the regis-
Canada Supreme Court motions are authorized in be tered owner of any shares of the capital | )
Corporations Act, | relation to winding up; s. 102(2) meeting stock of the company. | x
R.S.C. 1970, olf 'i.hzllrell(lioldetrs; 5. 133.(12:01;““85:3;%5 Unemployment s. 18(1) The Governor in Council may
c. C-32 f-ﬂe olders 10 consider P . - Insurance Act, appoint an umpire and deputy umpires
Divorce Act s. 5(1) Jurisdiction of Court to ; RS.C. 1970, c. U-2 | from inter alia, the superior courts of the
R.S.C. 1970: ¢. D-8 | eutertain petition for divorce and to ; provinces. .
grant velief in respect thereof. ¥ ss. 31 and 34(1) A decision of the
's. 8(1 Duty of Court respecting Ny Com;mssmn may be appealed to t}]e'
possibility of reconciliation. 5 umpire who may direct the Comrnission
e to reconsider and rehear. x x
Electoral s. 6 Tne appointment of the commission s. 33 The Commission may refer certain
Boundaries chairmun for each province is by the . y - i
Readjustment Act, | chief justice from the judges of the court questions to the. umpire for de.scxslon. X X
R.S.C. 1970, c. E-2 |over which he presides. . s. 72 Appeal lies to the umpire from
¢ any decision of the board of referees
Loan Companies s. 43(4) Court may orde.r tha.t any | under certain conditions. x x
Act, R.S.C. 1970, |entry in the books for registration and — .
¢ L-12 transfer of shares of the capital stock of Winding-Up Act, ss. 10-16 Court on applicaticn may
a company be struck out or rectified R.S.C. 1970, make winding-up orders on certain
under certain conditions. c. W-10 situations and in the process may order
01 Conrt Martal A | Conet B : an inquiry into the affairs of the company. X X X
National Defence s, on artial Appeal Court may !
R.S.C. 1970, c. No4 | include judges of a Supériof Court, in ss. 17 and 13‘_ Court may stay proceed-
addition to four Federal Court Judges. : ings either brfore or aftgr Wmdl_n_g-up ;
: order made, under certain conditions. X X X
Railway Act, s. 147 Orders of a judge are to be had ¥ ss. 23-32  Court may appoint liquidator I
R.S.C. 1970, c. R-2 | where tenants in tail or for life own the -:; : PR |
"I ' . : g s 1 : in certain situations. i X
. said property in order to have the right
to sell the property.
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Adju- Asa
dicative Court

Persona Non
Desig- Adju-

Act Section Description nata dicative

ss. 33-39  Court must approve the exer-
cise of certain powers by liquidators. X

ss. 41-43  Court may appoint inspectors
and determine their remuneration. x

s.49 Court may discharge the liquidator
under certain circumstances.

ss. 57-62 Court may require handing
over money and books by contributories,
order payments by or make calls on
them, and adjust the rights of
contributories among themselves,

ss. 63-68 Court may make certain orders;
respecting meetings of creditors,

ss. 71(2), 74, 75(3) Court may allow
or disallow creditors’ claims under
earlier circumstances. x

ss. 87-92 Powers of court on con-
testation of claims. X x X

s. 92 Orders respecting distribution of
assets, x X x

s. 112 Court may refer or delegate to
any officer of the court any powers
conferred in the court by this Act after
a winding-up order is made.

s. 141 Court may direct criminal
proceedings against any director,
manager, officer or member. x

ss. 153-159 Powers of Court in winding
up applications for banks. x x x

ss. 160-172 Miscellaneous powers of
Court on winding up applications for
insurance companies. x x X

1
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CHAPTER 5§
THE COUNTY AND DISTRICT COURTS

SUMMARY

A. CiviL JURISDICTION
B. CRIMINAL JURISDICTION

C. PROPOSALS FOR REFORM
1, Simplification of the Court Structures and Terminology
2. Civil Jurisdiction
3. The Trial De Novo
4, Organizational Aspects of the County Courts
(a) Regionalization of the County Courts
(b) Powers of the Chief Judge
(c) Judges and Junior Judges
(d) Senior Judge of a Circuit
(e) Judges for the County and Dis vict Courts of the
Counties and Districts of Ontario
5. Adjudicative and Administrative Functions Performed by
County and District Court Judges
(a) Administrative or Non-Adjudicative Duties
(b) Adjudicative Duties
{c) Duties Conferred on the Court and Duties Conferred
on the Judge as Persona Designata
6. The Clerk of the Court

The County Court Judge as Local Judge of the Supreme
Conrt

D. SuMMARY OF RECOMMENDATIONS
Appendix I
Appendix 1T

The County Courts are courts of record created by an Ontario
statute! under the power conferred on the Province for the “Constitution,
Maintenance, and Organization of Provincial Courts” contained in section
92(14) of The British North America Act. In those northern areas of the
Province that are organized into districts rather than counties, these courts
are called “the District Courts”.? They are classified according to ancient
usage as “inferior courts”. This denomination signifies that they are subject

*The County Courts Act, R.S.0. 1970, c. 94,

1 *For brevity, the term “County Court” will be used in this chapter to mean both

the County and the District Courts, except where otherwise specified in the text,
or where the context indicates that the District Court is excluded.
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to certain forms of review and correction® by the superior court of original
jurisdiction in the Province — the Supreme Court of Ontario.

Every county or district has a County Court judge, and many also
have one or more “junior judges”. A junior judge possesses t.he same
power and authority as the judge of his county, but must exercise it subject
to “the general regulation and supervision of the judge”.* There are at
present 99 judges and junior judges on the County Court bench._One qf
these is the “Chief Judge of the County and District Courts”, who is presi-
dent of the County and District Courts,® with general supervisory powers
over arranging the sittings of the courts, including chambers.©

The Province is divided into eight court districts for the administ}'ative
purposes of the County Courts.” The judges for each of _the counties or
districts comprising a court district are required to resxgie within that
district.® A judge may exercise and perform in any part of hl.S court district
any power or duty that he can exercise in the county to whl_ch he was ap-
pointed, and may perform any judicial or other functions in the County
Court of any county in Ontario, in the same manner and to the same effect
as a judge of that Couit.?

County Court judges are appointed by the Governor General.1® They

hold office during good behaviour!? until the compulsory retirement age of
75 years.1?

A. CiviL JURISDICTION

The County Courts as courts of civil jurisdiction can be traced back
to the District Courts which were established in 1794 to deal with actions
involving not more than £15.33 The District Courts became courts of
record in 1822,'* and were re-named “County Courts” in 1849,15

The general limits of the civil jurisdiction of the County Courts hav.e
always been established by reference in their constituent statute to a speci-
fied sum of money. This amount has been increased many times since the
establishment of these Courts. At present, a County Court has civil juris-

*For example, to judicial review (formerly the prerogative writ jurisdiction)
exercised by the Supreme Court of Ontario under The Judicial Review Procedure
Act, 1971,5,0.1971,c. 48. . ]
‘The County Judges Act, R.S.0. 1970, c. 95, s. 6. Except where otherwise rqquxred
by the context or specified in the text, “judge” as used in this chapter will also
refer to “‘junior judge”.
*R.S.0. 1970, ¢c. 95, s. 15(1).
*1bid.s. 16(4). L )
“A map of the County Court Districts and District Court Districts accompanies
this chapter as Appendix L
8The Judges Act, R.S.C. 1970, c. J-1, 5. 34.
°The County Judges Act, R.S.0. 1970, c. 95, ss. 5(1) and 16.
1The British North America Act, s. 96.
1 The Judges Act, R.S.C. 1970, c. J-1, s. 34.
121bid. s. 24.
1234 Geo. 3,c. 3 (U.C.).
142 Geo. 4,c. 2 (U.C).
158.C. 1849, c. 78.
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diction where the amount claimed does not exceed $7,500.1¢ However, an
action claiming a sum greater than $7,500 may be commenced in a County

Court, and unless the jurisdiction is disputed, it will proceed to trial in that
court,

The County Courts’ civil jurisdiction under The County Courts Act is
not unrestricted where sums under $7,500 are involved. Rather, the Act
sets out 10 categories such as contract, tort, easements, recovery of prop-
erty, legacies, and so on, that are within their jurisdiction.2? Although these
categories are specific, they are also quite broad, with the result being that
most civil cases within the specified monetary limit that fall within the
unlimited original jurisdiction of the Supreme Court also fall within the
statutory jurisdiction of the County Courts.!8

As regards causes of action within their jurisdiction, the County
Courts have, with one exception, the power to grant any remedy or relief,

whether legal or equitable, that can be granted by the Supreme Court in
a similar case.?

In addition to the categories of matters in which jurisdiction is con-
ferred by The County Courts Act, these Courts are granted additional
jurisdiction, or their judges are required to perform additional duties under
some 101 provincial statutes and 119 federal statutes.20

In 1841, the Division Courts were established to deal with small
claims. These were courts of record, presided over by the District Court
judges,®* and after 1849, the County Court judges. The Division Courts
were renamed as the Small Claims Courts in 1970.22 In southern Ontario,
these Courts have jurisdiction where the amount claimed in an action does
not exceed $400.2% In northern Ontario, this amount is set at $300.2¢ At
present, there are 168 Small Claims Courts in Ontario. The Small Claims
Courts Act specifies that the judge of a Small Claims Court is to be either
the judge of the County Court or a judge specially appointed to the Small
Claims bench under the Act.25 At present only eight judges serve ex-
clusively as Small Claims Court judges, with the result being that in most

places the County Court judge presides over the Small Claims Court as an
additional duty.

The County Courts Act, R.S.0. 1970, c. 94, s. 14.

*"Ibid. The other categories are injury to land, mortgages, partnerships, equitable
relief and insolvency. Jurisdiction with respect to partnerships is measured by
ghe value of the partnership capital which the Act sets at $50,000 rather than

7,500,

'®Libel is an example of a subject matter with respect to which the County Court
has no jurisdiction: R.S.0. 1970, c, 94, s. 14(1)(b).

¥R.8.0. 1970, c. 94, 5. 20. The exception is that the County Courts do not have
power to appoint or remove a trustee under The Trustee Act, R.S.0. 1970, c. 470.

“Lists of the relevant provincial and federal statutes are appended to this chapter
as Appendix IL

#S.C. 1841, c. 8.

*The Division Courts Amendment Act, 8.0. 1970, ¢, 120.

**The Small Claims Courts Act, R.8.0. 1970, c. 439, s. 54.

*Ibid. s. 196,

‘*bid. s, 1(h).
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Courts of Probate were established in Upper Canada in 1793.2% In
1858, these became the Surrogate Courts, which were courts of record,
County Court judges were made ex officio judges of those Courts.2” Since
1867, power to appoint judges to the Surrogate Courts has been in the
Lieutenant Governor in Council. County Court judges are no longer ex
officio judges of the Surrogate Courts, but the practice has been to appoint
them to preside over these Courts for all parts of the Province. The Surro-
gate Courts deal with matters involving wills, intestacies, the administration
of estates, and guardianship and custody of infants, They are constituted
by a provincial statute, The Surrogate Courts Act.*8

There are several additional important functions carried out by County
Court judges with respect to civil matters. Bvery County Court judge is
appointed local judge of the Supreme Court, with “power and authority to
do and perform all such acts and transact all such business in respect of
matters and causes in or before the High Court as he is by statute or the
rules empowered to do and perform.”?® As local judges of the Supreme
Court, the County Court judges have recently assumed significant new
duties. On July 1, 1971, legislation came into effect extending the juris-
diction of the local judge to “the exercising of all such powers and
authorities and the performing of such acts and the transacting of all such
business as may be exercised, pertormed or transacted by the Supreme
Court or a judge thereof under the Divorce Act (Canada).”30 Although it
is too early for settled patterns to have been established under this new
legislation, the available statistics show that a significant proportion of the
matrimonial causes formerly dealt with by Supreme Court judges are now
being heard and determined by County Court judges sitting as local judges
of the Supreme Court.3?

The Judicature Act also specifies that the County Court judge is ex
officio, an official referee of the Supreme Court,3? and is local master of
the Supreme Court, pro tempore, where that office is vacant or where the
local master is absent or ill.3% There is no office of local master in the
Judicial District of York and local masters have been appointed only in
Middlesex County, Essex County and the Judicial District of Ottawa-
Carleton. In all other counties and districts, the office is filled by the County
Court judge.

B. CRIMINAL JURISDICTION

Prior to Confederation, judges of the County Courts were also justices
of the peace. As such, they would, together with a second justice, preside

2033 Geo. 3,c¢. 8 (U.C.).

*16.C. 1858, c. 93.

28R,S5.0. 1970, c. 451.

*The Judicature Act, R.S.0. 1970, c. 228, 5. 118(1). See also Rules of Practice,
Rules 211-214, R.R.0. 1970, Reg. 545, as amended.

®The Judicature Amendment Act, 1970 (No. 4), S.0. 1970, c. 97, s. 11(2).

M8ee heading A. 3, “Divorce Jurisdiction” in chapter 4 “The High Court of Justice
for Ontario”.

¥The Judicature Act, R.S.0. 1970, c. 228, s. 97(1).

331bid. s. 99,
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over the General Sessions of the Peace. In 1873, the County Court judge
was authorized to sit without a justice of the peace to conduct criminal
trials at the General Sessions.?* In the same year, the County Court judge
was authorized to try persons in the County Court Judges’ Criminal Court
if they consented to be tried out of Sessions and without a jury.3s

Subject to some modifications, these arrangements have been carried
forward to the present day in the Criminal Code®® and the provincial
statutes. The General Sessions Act makes the judges of the County Court
the chairmen of the Courts of General Scssions of the Peace.3” These
Courts, in turn, are designated in the Criminal Code as “the court of
criminal jurisdiction” for the Province of Ontario.38 In the Court of General
Sessions, a County Court judge, sitting with a jury, may try all indictable
offences except those that are within the exclusive jurisdiction®® of the
Supreme Court in its capacity as the “superior court of criminal jurisdic-
tion” for the Province.t® Although the Supreme Court has concurrent
jurisdiction with the Courts of General Sessions in all indictable offences
to be tried with a jury, the only cases that it usually hears during the
Assizes, apart from those that are within its exclusive jurisdiction, are trials
of persons who are in custody when the Assizes begin.!

The Criminal Code also names the “judge or junior judge of a County
or District Court” as the judge before whom indictable offence cases will
be heard when the accused is to be tried by a judge sitting without a jury.2
When sitting alone, the County Court judge is constituted a court of record
for the trial of indictable offences by The County Court Judges’ Criminal
Courts Act.#3

Part XXIV of the Criminal Code, which deals with summary con-
victions, provides an appeal from the summary conviction court to the
“County Court of the district or county or group of counties where the
adjudication was made.”#* This appeal is detcrmined by the holding of a
trial de novo —in effect, a retrial of the case before the County Court
judge.*s

#36 Vict., c. 8, s. 56. County Court judges are still justices of the peace, and have

“power to do alone whatever is authorized to be done by two or more justices of
the peace”: The Justices of the Peace Act, R.S.0. 1970, c. 23 1,s. 1.

336 Vict., c. 8. s, 57.

*R.S.C. 1970, c. C-34,

¥R.S.0. 1970, c. 191, 5. 7.

*R.S.C. 1970, c. C-34, s, 2.

*1bid, s, 427.

“Ibid. s. 2, designates the Supreme Court of Ontario ds “the superior court of
criminal jurisdiction” in this Province.

“*Trials of persons in custody may be done pursuant to the Supreme Court’s com-
mission of “general gaol delivery”.

R.S.C. 1970, c. C-34, s. 482(a).

“R.8.0. 1970, c. 93. In the provisional judicial districts of northern Ontario, this
court is called the District Court Judges’ Criminal Court. In southern Ontario,
it is called the County Court Judges’ Criminal Court.

“R.S.C. 1970, c. C-34, 5. 747(e). The Criminal Code also provides for an appeal
by way of stated case, which is heard by the Supreme Court of Ontario. See
ss. 761-770.

**The procedure prescribed for a trial de novo is, subject to a few modifications,
the same procedure as is employed by the summary conviction court.

T g
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The Summary Convictions Act says that Part XXIV of the Criminal
Code applies to every case to which that Act applies.*® This means that the
above-described trial de novo procedure in a County Court is 2 method of
appeal in provincial offence cases as well as in criminal matters.

C. PROPOSALS FOR REFORM

1. Simplification of the Court Structures and Terminology

As is apparent from what has been set out above, the subjegt pf
“County Courts” embraces several different courts, with names and juris-
dictional designations that often convey little meaning to persons 911t—
side the legal profession and which are not accurate indicatiops of function.
Thus, a judge of a County Court may perform judicial duties throughout
a group of counties which is called a “district”. A judge from the same
bench is called a “District Court judge” in northern Ontario, and performs
judicial duties in a “district” which is not a group of counties.

The County Court Judges’ Criminal Court is known as the Distrfct
Court Judges’ Criminal Court in northern Ontario. The County and District
Court judges also preside over criminal courts when they sit at the General
Sessions of the Peace.

As we pointed out in chapter 1, the distinctions implied by these
matters of structure and terminology are confusing to the lay public and
are of little relevance either to the cfficient management of these courts or
the proper administration of justice in the Province.

We therefore recommend that the County Courts, the District Courts,
the County Court Judges’ Criminal Courts, the District Court Judges'
Criminal Courts and the Courts of General Sessions of the Pcace be re-
constituted as a single court of record with only one name. Although
“County Court” is a title of some historical significance, given the fact
that the judges of these Courts now regularly serve groups of counties, and
the fact that the Magistrates’ Courts have been designated as Provincial
Courts, it may be concluded that a new name should be conferred in lieu
of “County Court”. After giving this matter some thought we have decided
that the question of whether there should be a new name, and if so, what
it should be, is something that should be prrsued with the judges them-
selves in the course of implementation of the recommendations made in this
Report.

2. Civil Jurisdiction

The civil jurisdiction of the County Courts was raised in 1971 from
$3,000 to $7,500. As we pointed out in the chapter dealing with the High
Court, it is too early at this time to assess the effect of this change on the

1*R.S.0. 1970, c. 450, s. 3. The Summary Convictions Act does not, however,
prescribe the procedure for all provincial offences. See e.g., The Liquor Control
Act, R.8.0. 1970, c. 249, s. 114, which provides for an appeal on the record to a
judge of the County Court sitting in chambers.

163

workload and efliciency of either the High Court or the County Courts.
Implementation of the proposals made in this Report will add further
variables which will affect the distribution of cases between these courts.
For these reasons a reliable statistical base through which the effects of the
increase in County {ourt jurisdiction can be predicted with reasonable
accuracy does not now exis and will probably not be able to be developed
for the next several years. We therefore recommend that County Court
civil jurisdiction not be changed at the present time, but that it be re-
examined after an appropriate time has elapsed following legislative im-
plementation of our recommendations.

3. The Trial De Novo

The trial de novo is an anachronistic “relic of frontier days in Can-
ada”*" It was an important feature of our law at the time when the only
record of evidence in a summary conviction case was that which was
written down on the information by the magistrate, who often may have
had no legal training. An appeal involving either a question of fact or of
law would have been, at best, extremely difficult under such circumstances,
and the right to a second trial before a County Court judge was therefore
a justifiable and essential way in which to overcome the deficiencies in the
old system of Magistrates’ Courts.

_ The trial de novo has not been particularly necessary to safeguard
against any general lack of legal expertise in the Magistrates’ Courts of
more recent years. The major reorganization under The Provincial Courts
Act, 19688 has further strengthened these courts and their bench. The
Prov'incial Courts are now courts of record, presided over by judges whose
qualifications are reviewed before appointment by the Judicial Council.
We therefore conclude that the retention of the trial de novo on the ground
that it protects against some fundamental institutional inadequacies in the
Provincial Courts is unjustified.

Many trials de novo are appeals from decisions of justices of the
peace. We have no doubt that there are substantial inadequacies in many of
these courts. Equally, however, we are convinced that the solution to these
problems does not lie in providing a second trial before a more highly
qualified judicial officer to those who can spare the time and expense that
thlS. involves, but rather in ensuring that the trial is conducted as it should
be in the court of first instance, including keeping a proper record of the
proceedings. We will be making appropriate recommendations to this end
when we deal with the justices of the peace in a subsequent Part of our
Report on Administration of Ontario Courts. In addition, we are of the
opinion that the recommendation made in this section of this chapter
concerning the abolition of the trial de novo contains adequate safeguards
for those cases wherein the record of the proceedings before a justice of the
peace is faulty «r incomplete.

. The following views of the Provincial Judges’ Association (Criminal
Division ) were considered by the Commission when dealing with the ques-

‘"McRuer Commission Report, 788 (Report No. 1, Vol. 2, 1968).
¥8.0. 1968, ¢. 103, Now R.S.O. 1970, ¢. 369.
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tionr of whether the trial de nove now serves some usefu} purpose or im-
portant function, even though the original rationale behind this form of
appeal no longer existy;

The trial de novo would seem to be open to two criticisms. In so
fur 2o 1t 3% taken merely as an opportunity to reargue the law with no
evidence in addition to the transcript at trial, it usurps the functica
of the stated case and offers none of its advantages. The resulting
judgment is not i binding authority. The procedure is also more costl‘y
and time consuming, since it requires.the compiete transeript of evi-
dene - ad cannot be heard until its place on the lists of the county
court prdpes criminal court or general sessions is reached. f\_s it is
techmcally @ county court trial, the solicitor or counsel fees incurred
ate womsuderably greater than the stated case brought by way of origin-
atitigr mation,

The second criticism levelled at the trial de nove is that when
used as the statute intended it to be used, both Crown and defence
counsel too often treat the original trial itself as a preliminary hearing.
This inevitably leads to the frustration of witnesses since they must
be recalled months later when their memories are dimmer and con-
sequently more malleable than at the original trial.

There can be no doubt that a great deal of valuable court time is un-
necessarily tuken up by the re-hearing in a County Court of a case that has
been, or could have been properly presented to a summary conviction court
in the first place, During a recent two-year period in the J udicial District
of York, of all the cases heard by County Court judges sitting as appellate
courts hearing trials de novo and in the Courts of General Sessions of t_he
Peace amd the County Court Judges' Criminal Court, more than one-third
of the docket was made up of trials de novo. On ScptcmbchO, 1972,
S840 of the trials de novo awaiting hearing in the Judicial District.of
York had been on the lists for 6 to 12 months, 34.166 had been pending
for 13 to 18 months, and 9.8 had not been reached after 18 months or
more. During the first half of 1972, available statistics indicate that ap-
proximately 134 of the wotal court time of the County Court judges' in
the Provinee was taken up by trials de novo. The burden that this im-
poses upon the time and facilities of the courts, upon the witnesses, and
upon the system for the administration of justice in the Provinee cannot
be said today to be balanced by any particular advantages that are gained
from this mode of appellate proceeding.

We conclude that the retention of the trial de novo is no longer justi-
fied, either as 2 matter of wtlity or principle, and recommend that this form
of appeal in sut mary convietion matters be replaced by an appeal on the
record. Since there is a possibility in some cases that no proper record
will have been kept, we recommend that there be power in the appeal court
t. consider not only the record but also to hear further and other evidence
where it considers it to be in the interest of justice in the case.
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These recommendations should apply to all summary conviction
appeals, whether the offence arose under a provincial statute or under the
Criminal Code. With respect to provincial offences, these recommendations
can be implemented by amendments to The Summary Convictions Act*?
The Liquor Control Act,*® and, The Liquor Licence Act.5* For criminal
offences, representations would have to be made to the Federal Govern-
ment for appropriate amendments to Part XXIV of the Criminal Code that
would be applicable to Ontario. We invite attention to the fact that these
recommendations emphasize the need for adequate court reporting in sum-
mary conviction matters. We will return to the topic of court reporting, and
make appropriate recommendations in connection therewith, in a subse-
quent Part of our Report on Administration of Ontario Courts

4. Organizational Aspects of the County Courts

The necessity for some fundamental restructuring of the County

Tiabes P T
Courts was made clear to us by the County and District Court Judges

Association of Ontario. The following views were expressed:

The County Courts of this province are presided over by a Chief
Judge who has the administrative responsibility in connection with 94
members of his bench,’® and yet his only administrative assistance
comes from one secretary.

When originally constituted . . . County Courts were individual
Courts in every county, and the judge was his own administrative
head of his Court. Now, with county court judges having jurisdiction
throughout the province and the movement of county court judges
from one Court to another being quite common, the County Court
bench is in effect one cohesive bench, with the Chief Judge attempting
to be the administrative head of this large bench, without adequate
administrative machinery,

The workload of the county court judges is not equally dis-
tributed across the province. This then is again not the fault of the
judges, but that the linking of the administration of justice to the
county administrative unit, even at the very time when the county
municipal unit is being displaced by the regional municipal unit,
makes it difficult for the Chief Judge to equalize the workload among
all county court judges.

One of the very serious problems adverted to in the passage sct out
above will be measurably decreased by implementation of the measures
fecommended in the chapter of this Report dealing with a new structure
for court administration.’8 It cannot be doubted that the full-time services
of highly skilled professional court administrators arc cssential in the
County Courts, as in the other courts in the Province.

“*R.S.0. 1970, c. 450,
R.5.0. 1970, c. 249,
*'R.,8.0. 1970, c. 250. Neither this Act, nor The Liquor Control Act, supra note

50, provides for the introduction of new evidence before the appeal court.

**This uumber has now risen to 99.
“*Chapter 2, supra.
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"The unequal distribution of the workload in the County Courts can
be illustrated by the following table, showing the experience in ~Cou§§
District Number 1 in southwestern Ontario during a three month period.

Number of Writs lssted

: Apri)-June 1971 Number of Ratio of iji&
Conrnty _in the County Court Judges ___to Judges
Huron _ 33 1 33:1
Bruce ’ 38 1 38:1
Elgin 50 1 50:1
Perth 81 1 g1:1
Oxford 86 1 86:1
Kent 108 1 108:1
Lambton 138 1 138:1
Middlesex 467 4 117:1
Essex - 564 4 141:1

The system that is designed to equalize the distribution of workload
among. the counties in a court district is set out in The County Judges
Act; 90 S

15. (4) To cnsure the dispatch of business of the various courts
including chambers, that are presided over by the judges of }he county
and district courts, including the surrogate and small. claims courts
where it is customary for the county or district court judge to act as
judge of the surrogate court and the small claims court, the cﬁnef judge
shall have gencral supervisory powers over arranging the sittings of
such courts, including chambers.

(5) For the purpose of arranging the sittings of the \_zarious
caurts and considering matters relating to the courts anc.i tl}c ]}ldges,
the chief judge shall convene a meeting of the judges qlxd junior judges
of each county and district court district at least once in each year and
shall preside thereat,

(6) The chief judge and the judges and junior j.udgcs' of .the
county and district court district shall discuss and consider the‘ time
and other requirements of the various courts in the county or dx‘stnlct
court district, ! aving regard to the efficient administration of justice in
Ontario, and shall make such arrangements as may be necessary or
proper for the holding of such courts, including chambers, and the
transaction of such business as are customarily held and trans_act.ed
by the judges and junior judges of the county or‘district court dxst.nct
with power in the chief judge to make such readjustmcpt or reassign-
ment as he considers necessary or proper from time to time,

(7} In the arrangement of the courts and the assignment of
judges thereto, regard shall be had to,

#The number of writs issued is not, of course, the same thing as the number of
cases tried. nor does it encompass the spectrum of duties that a Coun'ty Qourt
judge is called vpon to perform. Tt is, however, a reasonqbly accurate indicator
of the relative frequency with which all court functions are invoked in one couaty,
as compared to another,

BRSO 1970, ¢ 95, 5, 15,
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(a) the desirability of rotating the judges within each
county and district court district; and

(b) the greater volume of judicial work in certain of the
counties and districts,

but no judge or jufxior judge shall be required to sit outside his county
or district court district, as the case may be, without his consent.

(a) Regionalization of the County Courts

The procedures set out above, coupled with the division of the Prov-
ince into eight county and district court districts, are indicative of the shift
mentioned by the County and District Court Judges Association away
from “individual courts in every ccunty’ towards a “cohesive bench”,
Given the variation in workloads among individual counties, and the fact
that there is now a great deal of rotation by judges within each court
district, it follows that certain organizational changes should be made so
as to enable these courts to deal better not only with the judicial business
within a single county, but also with matters that affect two or more

counties within a court district, or two or more court districts within the

Province.

We therefore recommend that the county and district court districts
be renamed “circuits”, and function as such. Although judges should con-
tinue to be appointed to a particular county or district, the basic unit for
these courts should be the circuit and not the county or district.

"We note that the September 30, 1972 draft of Interim Report Num-
ber 1 of the Task Force on Decentralization of Government Administration
contains alternatives employing five and six planning and administrative
regions. Whether the circuit bounaarics can or should be adjusted in order
to coincide with the planning regions is a question that can only le¢
answered after the policy decision is taken to establish such regions and
their number and boundarics are settled.

(b) Powers of the Chief Judge

It will be noted that “general supervisory powers over arranging the
sittings of such courts, including chambers” is conferred upon the Chief
Judge, as well as the specific power to “make such readjustment or re-
assignment as he considers necessary or proper from time to time” over
the sittings of the courts and the rotation of the judges within a particular
court district. The Chief Judge does not, however, have power to require
a judge “to sit outside his county or district court district . . . without his
consent.” We are of the view that the Chief Judge should have overall
authority and responsibility to assign judges to sit outside their circuit (or,
employing present terminology, their court district) if the volume of judicial
work in other circuits warrants this, and so recommend. In addition, with
respect to the responsibilities to be exercised in the counties and the circuits
by certain judges, as specified below, we recommend t:at all such duties
be conferred subject to the supervision and direction of the Chief Judge.

L
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{e; Ludges and Junior Judges

The County Judges Act provides that: %8

A judge may be appointed for the county court of each of the
countivs and for the district court of each of the provisional judicial

districis.

In those counties and judicial districts where the workload is such
that more than one judge is required, additional appointments are made.
These additional appointees are called “junior judges”. We are of the
opinion that this is an unfortunate denominaticn, both with respect to what
it might imply to the public and with respect to the facte of the experience
and ubilitics of the judges to whom it is applied. We recommend the term
“junior judge” be abolished, and that all members of the bench in a county
or district where two or more judges are appointed be known as “judges”.

The Surrogate Courts Act also cieates the judge — junior judge dis-
tinction.®” The same objections apply to this terminology in the Surrogate
Courts as in the County Courts, and it is therefore recommended that the
tithe of *junior judge” be done away with in these courts as well,

In counties and districts where there is a multiple-judge court there
will be a necessity to supervise the day-to-day operations of the courts in
the county, to deal with court problems that affect the county as a whole,
and to coordinate the efforty of all the judges in the county to these ends.
There will also be a need to ensure that the operations of the County Court
in a county (and the Surrogate and Small Claims Courts in counties where
they are presided over by County Court judges) are coordinated with the
arrangements made under The County Judges Act for the functioning of the
conrts throughout the cireuit, This should be done by one judge who would
have responsibility for cach individual county. The Commission therefore
recommends that in counties where there are two or more judges, one judge
be designated by the appointing authority as “senior judge” with the re-
spansibilities as set out above, It is further recommended that appointments
of senior judges be made on the basis of administrative ability rather thun
length of serviee on the bench,

(dY Senior Judge of u Circuit

Each of the eight circuits of (e County and District Courts will pre-
sent a unique set of operational problems, based upon such phenomena as
litigational patterns, distances between trial centres, transportation and
caurt facilities, the urban~rural characteristics of the circuit, availability of
fudges, and many mare. The task of coordinating all the factors in a given
cirenit will be a large one and une which will require effective supervision
and control on the judicial side from within the eircuit in addition to the
contribution that can be expected from the efforts of a professional court
administrator working with the Chief Judge, We therefore recommend that
the Province should create the office of “senior circuit judge”, and one

Hibad. s 2, ‘
F¥RSOL1970, ¢, 451, 808,
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judge shoulq be so designated by the appointing authority for each circuit.
Under t‘he direction of the Chief Judge, the senior circuit judge should be
;csponsxblc, in consultation with the judges of his circuit, to plan and carry
into effect the assignment of judges to the courts in the circuit, having
regard to the desirability of rotating the judges within the circuit, and the
nfzgd to equalize the burdens of the judicial duties of each judge. In ad-
dlt}cxn, the senior circuit judge should have: the power to make such re-
gdjustmgnt or reassignment as he considers necessary from time to time.
The senior circuit judges should, after the Chicf Judge, take rank and
precedence among themselves according to senicrity of appointment, and
should be appointed on the basis of administrative ability rather than
length of service on the bench.

(e) Jufig«.:.f for the County and District Courts of the Counties and
Districts of Ontario

Uélccllcr '{;'ze Count%) Judges Act, it is possible for some judges to be
appointed “at large” rather than to the County Court of a articular county
The Act specifies: 8 g P o

4. .(1). In addition to the judges mentioned in section 2 and the
Junior judges mentioned in section 3, one or more judges or junior
judges, not exceeding seventeen in number, may be appointed,

(a) for the county or istrict court of any county or district
that the Licutenant Governor in Council designates; or

(b) fqr the county and district courts of the countics and dis-
tricts of Ontario.

~ (2) A judge or junior judge appointed for the county and dis-
trict courts of the counties and districts of Ontario shall reside in the
county court district or district court district that is designated by the
Lieutenant Governor in Council.

AF present there are nine judges appointed under subsection (1) ()
of section 4, above, Most of these judges have become more or less per-
manently associated with a particular county, although they do provide the
Chief Judge, in certain instances, with some capability to send a judge to
?aﬁlac%lwhere, for example, a serious backlog has occurred or a judge has
fallen il

. We aré of the view that a propetly functioning circuit system with
judges who rotate among trial centres and senior cirouit judges exercising
Ofljthe-spot supervisory powers will provide the necessary degree of flexi-
bility to overcome problems caused by the illness of a judge, an unusual

increase in the number of cases on the trial lists or ot i
ncrea S other delay-pr
Situations. y}p odveing

o It is important to _recognize that the operation of the restructured
ounty Courts, as described above in this chapter, will depend in no small

*R.S.0. 1970, c. 95.
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part upon the ability of the senior judges in the counties and the senior cir-
cuit judges to assist the Chief Judge in supervising the execution of effective
programmes involving the efforts of all the judges in any given locality.
This process would, in our opinion, be hindered if there were some judges
who were outside the regular judicial hierarchy. We therefore recommend
that the appointment of judges at large be terminated and that those judges
who are now appointed for the County and District Courts of the courties
and districts of Ontario be reappointed to particular counties and districts.

5. Adjudicative and Administrative Functions Performed by County and
District Court Judges

In the chapter of this Report dealing with the High Court, we have
pointed out that for many years the Provincial Legislature and the Par-
liament of Canada have been designating judges as the persons who shall
perform a wide range of particular duties created by statute. Some of these
are, or are closely related to, the traditional adjudicative functions that
indges should perform. Others have devolved upon the judges merely be-
cause they must be done by someone, and a judge has apparently appeared
to be a convenient official to the legislators who created the duty.

The undesirable effects of this process are cumulative. While the
judges of all courts are affected by it to some degree, it is the judges of the
County and District Courts who now bear the greatest portion of these
duties.5® We therefore restate here our recommendation that there be a
presumption against the assignment of administrative or non-adjudicative
duties to judges in the absence of strong countervailing considerations. In
addition, we recommend that, with respect to adjudicative duties imposed
upon the judges of the County and District Courts, either when sitting as
a court or as persona designata,®® the following guidelines should be
applied: %!

1. All adjudicative duties conferred by statute on judges requiring
the simple and routine application of clearly defined standards
in a consistent and uniform manner should be transferred to other
public functionaries.

2. A presumption should arise to the effect that an adjudicative
duty conferred on a judge shouid be transferred when there is in
existence another qualified and competent public functionary or
tribunal which is equipped to perform these adjudicative duties.

3. Adjudicative duties not falling within #1 and #2 above should
remain with the judges unless with respect to specific duties
there are compelling reasons relating to the inability of the judges
to handle their normal workload of trial cases, which situation

See Appendix II to this chapter for the lists of the relevant provincial and federal
statutes.

“Another aspect of the persona designata jurisdiction of the judges of the County
Courts is dealt with in section C. 5(c) of this chapter, below.

®'We again note that these are put forward as guidelines to which there must be
exceptions rather than as rules applicable to all cases.
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wqul.d suggest the transference of a specific duty to a new or
existing ppbhc ‘functionary or tribunal possessing the requisite
specialization or expertise on such adjudicative matters.

o The implications of these recommendations are discussed in turn
elow.

(a) Administrative or Non-Adjudicative Duties

It is .possiblfa to divide administrative or non-adjudicative duties con-
ferred on judges into four general categories:

1. Ceremonial

2. Investigative
3. Ministerial

4. Operational

‘Ceremonial duties are usually conferred on judges where a public
ofﬁmql of some considerable prestige is required to perform the particular
duty m.question. Examples of such duties would include the performance
of marriages by a County Court judge under the provisions of The Marriage
Act,%® the granting of a certificate of citizenship by a County Court judge
under the Canadian Citizenship Act,%® or the role of judges as “school

vi§itors” in the public schools in the municipalities where they reside, under
The Public Schools Act.%4

' Investigative duties are occasionally conferred from time to time on
judges either as individuals or as chairmen of commissions or committees.
One of the classic examples here is section 240 of The Municipal Act®s
under .which investigatory or fact-finding duties are conferred on County
_Court. judges who, at the request of the municipal council, are required to
Investigate any matter relating to a supposed malfeasance, breach of trust
or other misconduct on the part of a member of council.

I_\dinz’sterial duties are conferred on judges when they are required to
exercise powers of appointment. For example, The Bailiffs Act®® requires
tha..t a bailiff who wishes to act as a bailiff in a county other than-that for
which he is appointed by the Lieutenant Governor must first obtain the con-
sent of the judge of the County Court of the county in which he proposes to
act. Another example is section 102 of The Insurance Act®" in which the
Cgunty Court judge has the duty to appoint an appraiser or umpire if cer-
tam. conditions listed therein prevail as a result of a disagreement between
the insured and the insurer. -

”R.S.O. 197Q, c. 261, 5. 26(1). In connection with this duty, attention is invited to

'EIE%hCommlss1on;s Igeport on Family Law, Part 1I: Marriage (1970) at p. 57:
ere appears to be no good reason for includi izati iage

e D e e g including the solemnization of marriage

“R.S.C. 1970, c. C-19, s, 10.

*R.S.0. 1970, c. 385, s. 8.

*R.8.0. 1970, c. 284,

R.S.0. 1970, c. 38, s. 4.

*R.5.0. 1970, c. 224,
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Operational duties are conferred in s:uch. sifuations as und.er T{;e
Justices of the Peace Act®® where a prospective justice qf the peace 1(s: to be
examined in regard to his qualifications for oﬁ"{ce. by the ]gd_ge of t_he : oun]’;y
Court of the county in which he resides. A similar provision exists 111 T e
Notaries Act®® with respect to any person other than a barrister or solicitor

who is desirous of being appointed a notary public.

These are not all of the administrative or non—ac_ljudwatlve duties lzer-
formed by County Court judges, nor are they all duties that should rieuesi
sarily be performed by other public officials. R;tther, they are examples o
the kinds of dutics that should be tested against the P‘!'csumptxon which
would have them carried out by non-judicial officers “in the absence of
strong countervailing considerations”.

We are of the view that there is no body or group of persons that
would be better qualified to determine whether a non-adjudicative or
administrative duty is a proper or appropriate function for a County Coprt
judge, than the judges themselves. We therefore recommend thflt, employing
the presumption set out above as part ‘of the terms of reference, a com-
mittee of County Court judges be established for these purposes:

1. to give detailed consideration to the matter of non—ad]:udicative
and administrative duties imposed upon County Court judges by
statute; and -

2. where it is concluded that certain of these duties are not properly
within the functions of a judge, to consider the matter as to how
the duties might otherwise be performed; and

to make appropriate proposals to those charged with the resppnsibility fqr
drawing up the legislation implementing the recommendations of this

Report.

There is one particular duty, difficult to classify un'der any of the heads
employed in the foregoing analysis, with respect to which it is necessr?g'y to
make a specific recommendation. Under section 8 of T{ze Police Act,‘ ™ one
of the members of every board of commissioners of p_ohce must be a ]udge
of any county or district court designated by the L1eutengn.t vaernor in
Council”. Members of these boards are paid by the municipality for the
duties they perform in connection therewitl.l.” The boards have brqad
hiring, maintenance and disciplinary powers with respect to {numC}pal pol_lce
forczs. In addition they have powers to pass by-laws c}eahng vmh a wide
range of matters that have very little to do with the police function. Under
The Municipal Act, boards of commissioners Qf police may, for example,
pass by-laws regulating and licensing the carriage of goods and the taxi
business,”® the sale of magazines and newspapers on the streets and in

%R.S.0. 1970, c. 231, 5. 2(2).

%R.S.0. 1970, c. 300, 5. 2(1).

"°R.S.0. 1970, c. 351, )

"The Council of the municipality is required to provide for the payment to the

board members of “a reasonable remuneration”: Ibid. s. 8(4), Minimum pay-
ments are prescribed in R.R.O. 1970, Reg. 680.
R.S.0. 1970, c. 284, 5, 377(1).
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public places,”® second-hand shops,” certain public fairs,”® salesmen,?
food shops and restaurants,”” auctioneers,’® billiard parlours,’® barber
shops,8 and so on.

We are of the view that none of these functions, or any others within
the jurisdiction of boards of commissioners of police, requires the presence
of a County Court judge on such boards. We concur with thcse passages
in the McRuer Commission Report that point out that in some cases, such
as where the adjudicative duties of a judge who is in receipt of remuneration
from a municipality involve a contest between a citizen and that municipality,
the essential elements of impartiality and independence of the judiciary may
be, or may appear to be, interfered with.8? Further, the scheduling and
operation of a circuit system for the County Courts cannot work efficiently
if some judges are tied down in various municipalitics on an ad hoc basis
performing extra-judicial duties as police commissioners, We therefore
recommend that those provisions of The Police Act that make a County
Court judge a statutory member of a board of commissioners of police be
repealed, and that County Court judges not be assigned to perform these
duties in the future.

(b) Adjudicative Duties

With respect to adjudicative duties assigned to County Court judges,
either when sitting as a court or as persona designata, the Commission’s
proposals are contained in the three guidelines set out above.

and routine application of clearly defined standards should be transferred
away from judges and given to other public functionaries. These duties most
frequently involve extending time for filing or registration, routine clerical
decisions and the assessment of ability to pay in judgment summons or other
like proceedings. Examples of the duty to extend time are found in The
Conditional Sales Act, under which a County Court judge can grant an
extension of time for filing a renewal statement,32 and in The Bills of Sale
and Chattel Mortgages Act where the late registration of a mortgage or
conveyance can be permitted by a judge of the County Court.88 Clerical
duties might include the sanctioning of an arrangement between share-
holders under The Corporations Act,%¢ the exemption by a County Court
judge of any sale from the provisions of The Bulk Sales Act,% and the
power of the County Court judge to order a person refusing or neglecting
to register a mortgage discharge in a period of time after the money has
been paid him to do so under The Registry Act.¢ Other examples of clerical

"1bid. s. 377(5)
"Ibid. s, 378,
1bid. s. 379,
"lbid. s. 381(1).
_ "1bid. 5. 381(5) and (6).
" "Ibid. 5. 381(7).
"Ibid. s. 383(1).
3Ibid, 5. 383(2).
**McRuer Commission Report, 717-719 (Report No. 1, Vol. 2, 1968).
#R.S.0. 1970, c. 76, 5. 5(5).
: 3R.S.0. 1970, c. 45, s. 11,
! #R.S.0. 1970, c. 89, 5. 113(4).
#R.8.0. 1970, c. 52, s. 3.
#R.S.0. 1970, c. 409, s. 59(5).

The first guideline is that adjudicative duties which require the simple:, .
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duties are the power of a County Court judge to sanction certain sales and
conveyances under The Religious Institutions Act,%" and the power of a
Surrogate Court judge to direct the passing of accounts of perpetual care
funds under The Cemeteries Act.58

The most common example of assessing ability to pay is in the judg«
ment summons proceedings conducted by a Small Claims Court judge
under The Small Claims Courts Act.5?

The sccond guideline — the transference away from the judfges of
adjudicative duties which are better performed by other existing tr1bunals~
— may well involve qualitative value judgments as to the competence of
other officials or tribunals to decide certain types of questions. However, an
obvious case for transference can be made with respect to the duty of a
County Court judge under The Employiment Agencies Act®® to review an
order of the supervisor of employment agencies on a licensing application,
with power to reverse the decision of such supervisor. This duty might be
better performed by the Commercial Registration Appeal Tribunal estab-
lished under The Department of Financial and Commercial Affairs Act.9?
Another example is the duty of the County Court judge to settle the amount
of a bond under The Execution Act®? in situations where the sheriff is not
satisfied with the bond offered by a person claiming goods in possession of a
third party and not the initial debtor. There would seem to be no reason
why the sheriff could not himself make the determination as to whether the
bond offered was satisfactory, with a right in the creditor required to give
the bond as part of the execution arrangement to appeal to the County
Court judge if he thought the amount specified by the sheriff was
unreasonable.

The third and final guideline — the transference of adjudicative duties
to new tribunals in order to assist the judges in handling their normal work-
load by relieving them of a substantial burden —is most applicable to
assessment appeals under The Assessment Act.®® It appears to the Commis-
sion that a strong case could be made for transferring these duties to a
province-wide Assessment Appeal Board, at least to decide questions of
fact and valuation. Indeed, it may be that such a tribunal might be a better
vehicle for bringing commercial expertise to bear on the question of
valuation. However, it may be necessary to leave questions of law to be
decided by the courts because of possible constitutional limitations.™

8TR.S.0. 1970, c. 411, 5. 12(3).

88R.S.0. 1970, c. 57, s. 31.

8R.S.0. 1970, c. 439, s. 131,

9R.,S.0. 1970, c. 146, 5. 6(3).

"1R.S.0. 1970, ¢c. 113,s. .

*2R.S.0. 1970, c. 152, s. 20(5).

#3R.S.0. 1970, c. 32, ss. 55, 64, 65, 66.

“Toronto v. York, [1938] A.C. 415, See also Laskin, Canadian Constitutional Law
(3d ed. 1966) at pp. 809-813. Attention is invited to the recent Report of the
Select Committee on the Ontario Municipal Board, November 21, 1972, at p. 16,
where the recommendation is made that the Ontario Municipal Board be the
“centralized administzative body to deal with assessment appeals” directly from
the Assessment Review Court, thereby eliminating appeals to the Cournty Court
judge, but with power in the Board to state cases of law ta the County Court or
the Supreme Court where questions of law arise. If the anticipated volume of
appeals appears to be too great for the Board, the Report recommends the estab-
lishment of a separate assessment appeal board, with the same appellate jurisdic-
tion as recommended for the Ontario Municipal Board,.
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Three other matters that represent a substantial drain on the time of
County Court judges are the trial of mechanics’ lien actions, the hearing of
Small Claims Court cases and the making of adoption orders. Mechanics’
lien acticns are tried by County Court judges when sitting as local judges of
the Supreme Court, except in the Judicial District of York, where they are
tried either by a Supreme Court judge or the Supreme Court Master, These
actions are often difficult, involving a number of parties and substantial
accounting problems. The problem of the incursion on the time of County
Court judges caused by small claims matters will be dealt with in a sub-
sequent Part of the Commission’s Report on Administration of Ontario
Courts, where we will be ¢xamining the Small Claims Courts in some
detail. Without trying to anticipate the recommendations we will be mak-
ing in that Part, it appears at present as if one solution to this problem
will lie in the appointment by the provincial authorities of more full-
time judges to the small claims bench in those larger municipal centres
where provincial judges who would do small claims work exclusively are
required. Similarly, as described in-chapter 13 of this Report, we are now
engaged in a comprehensive study of the Family Courts in Ontario, and as
part of that Report, will be giving full consideration to jurisdictional matters
in family law, including the making of adoption orders.

'The several duties imposed on County Court judges in the area of
election law (controverted elections, determination of the right of a person
to vote, etc.) are related to matters that fall' within the third guideline, not
in the sense that these duties represent a substantial drain on the time of the
County Court judges, but because they may tend to put a judge in an
undesirable and controversial position. The inevitable partisan nature of the
lssues may lead to aspersions upon the judges, either expressed or implied,
which would not occur in any other context and which would tend to
weaken the respect in which these courts and this bench are held by the
public. However, in the absence of any concrete proposal from any quarter
for a full-time election tribunal with adjudicative powers at either the federal
or provincial level, it may be that these duties would best be left with the
County Court judges.

For the same reasons as sct out above in dealing with non-adjudicative
and administrative duties of judges, we recommend that the matter of
transferring certain adjudicative duties to other public officials or tribunals
be referred to a committee of County Court judges for detailed analysis, in
accordance with the three guidelines set out above, for the purpose of
formulating specific legislative proposals. In addition, we recommend that
these three guidelines be employed in the future whenever legislation is
drafted under which adjudicative duties are created which might be assigned
to the County Court judges.

(c) Duties Conferred on the Court and Duties Conferred on the Judge
as Persona Designata

The statutes assigning particular administrative, adjudicative or non-
adjudicative duties to be performed by County Court judges will in some
cases vest the jurisdiction in the court and in other cases, in the judge as
persona designata.%® In many cases, there is no obvious reason for the

“{\ useful review( of the history of persona designata jurisdiction is contained in the
judgment of Middleton, J. A., in Re Hynes and Swartz, [1937] O.R. 924 (C.AL).
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choice of one rather than the other, and quite often, very littlfa apparent
difference between the words used in the statute to create court jurisdiction
and the words thit create persona designata jurisdiction.

The analysis that we have made of court and persona designata juris-
diction in the High Court chapter of this Report applies equally to the
County Courts. An appeal from a judge sitting persona designata may go to
a different court than an appeal from the same judge in the same matter
exercising a jurisdiction conferred on the court. This is nothing more than a
trap for the unwary, and can lead to confusion, to unnecessary litigation,
and to added expense for the litigants and for the public purse. In addition,
the fact that a matter begun before one judge sitting persona designata may
not be able to be completed before another judge from the same bench
creates problems that will be exacerbated by the movement of individual
judges within the circuits for the County Courts that we have proposed
earlier in this chapter. It must also be recognized that these problems are
particularly acute within the County Courts because of the fact that the
County Court judges perform a much greater variety of persona designata
and court functions than do the judges of any other bench.

Turning first to the matter of appeals from the County Court, or from
a judge thereof as persona designata, the present situation is as follows.

When a County Court hears cases under the general provisions of The
County Courts Act®s where the sum claimed does not exceed $7,500, the

judge is exercising court jurisdiction. An appeal lies from his decision or

order, except where the decision or order is interlocutory, to the Court of
Appeal. This is provided by section 33 of The County Courts Act:

33. (1) An appeal lies to the Court of Appeal at the instance of any
party to a cause or matter from,

(a) every decision or order of a judge in court or chambers
under any of the powers conferred upon him by the
rules of court or by a statute, unless provision is made
therein to the contrary;

(b) every decision or order in a cause or matter disposing
of any right or claim;

(c) any decision or order of a judge, whether pronounced
or made at the trial, or on appeal from taxation or
otherwise, that has the effect of depriving the plaintiff
of county court costs on the ground that his action is
of the proper competence of the small claims court, or
of entitling him to county court costs on the ground
that the action is not of the proper competence of the
small claims court.

(2) This section does not apply to an order or decision that is
not final in its nature but is merely interlocutory or where jurisdiction
is given to the judge as persona designata.

%R.S.0. 1970, c. 94, s. 14,
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With respect to the substantial number of statutes apart from The
Cgunty C(_)urts Act conferring powers on the County Court judges, a judge
will exercise court jurisdiction under some, and under others, a persona
d.esignata jurisdiction. Such statutes may provide for an appeal, may be
silent as to appeals, or may state that the order of the court or judge is final
and there can be no appeal.

The f'ollowing provisions of The Conveyancing and Law of Property
Acztf’7 are illustrative of a statute other than The County Courts Act con-
ferring a power to make an order on the County Court, and prescribing an
appeal. The power is contained in section 38(1):

38. (1) Where a person makes lasting improvements on land under
the berlief that it is his own, he or his assigns are entitled to a lien
upon it to the extent of the amount by which its value is enhanced by
jche Improvements, or are entitled or may be required to retain the land
if the court is of opinion or requires that this should be done, accord-
Ing as may under all circumstances of the case be most just, making
compensation for the land, if retained, as the court directs, -

The appeal is provided for in section 38(6):

(6) An appeal lies to the Court of Appeal from any order made
under this section.

Notwithstanding section 38(6), an appeal from a County Court from
an order made under section 38 (1) will go to the Divisional Court, not the
Court of Appeal. On April 17, 1972, section 17 of The Judicature Act¥
came ‘into force. This section, among other things, says with reference to

+ the County Courts that where an appeal to the Court of Appeal is provided

in a statute other than The County Courts Act — as is the case in The
Conveyancing and Law of Property Act, above — that such provision shall
be d(?emed to provide that the appeal is to the Supreme Court. Another
function of section 17 s to give to the Divisional Court jurisdiction to hear
all appeals to the Supreme Court that come from County Courts, except
appeals under The County Courts Act.*® The section reads as follow,s:

17. (1) The Divisional Court has jurisdiction to hear, determine and
dispose of,

(a) all app.eals to the Supreme Court under any Act other
than this Act and The County Courts Act;

(b) applications for judicial review under The Judicial Re-
view Procedure Act, 1971,

(c) al% appeals from judgments or orders of judges of the
High Cqurt on applications for judicial review under
The Judicial Review Procedure Act, 1971

k n-"IE.S.O 1970, c. 85. The Supreme Court has co jurisdicti i
), , ¢ 85. b ncurrent jurisdictio
nsCounty Courts under the section set out in the text. : fon with the
: W?.S.O. 1970, c. 228.
-€., appeals in interlocutory matters, which, by virtue of section 39 of T
Courts Act, g0 to a judge of the Supreme Court. te County
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(d) all appeals from interlocutory judgments or orders of a
judge of the High Court, in court or in chambers, with
leave as provided in the rules;

(e) all applications by way of stated case, whether as an
appeal or otherwise, to the Supreme Court under any
Act other than The Summary Convictions Act;

(£) all appeals from final judgments or orders of the Master
of the Supreme Court.

(2) Where, by or under any Act, other than this Act and The
County Courts Act, provision is made for an appeal to the High Court
or the Court of Appeal, or to a judge thereof, or to a judge of the
Supreme Court, or for an application thereto by way of stated case
under any Act other than The Summary Convictions Act, whether as
an appeal or otherwise, such provision shall be deemed for the pur-
poses of subsection 1 to provide that the appeal or application shall
be to the Supreme Court.

A considerable number of statutes apart from The County Courts Act
that confer a power to order or decide upon the County Courts follow the
pattern described above — i.e., they prescribe that an appeal lies to the
Court of Appeal, and, by virtue of section 17 of The Judicature Act, the
appeal is rerouted into the Divisional Court. The Woodmen’s Lien for Wages
Act'0 is an example of an exception to this rule. Under this Act, an unpaid
woodman may enforce a lien for wages by an action brought in a District
Court.'?! The Act does not advert to appeals, but rather specifies that “the
practice and procedure in actions brought in the district courts . . . shall, so
far as they are not inconsistent with this Act, apply to proceedings taken
under this Act.92

Since there is no provision in the Act for an appeal, section 17(2) of
The Judicature Act does not apply, and the Divisional Court has no juris-
diction to hear an appeal thereunder. Rather, an appeal would be governed
by section 33 of The County Courts Act and would go to the Court of
Appeal.

Where a statute confers jurisdiction on a County Court judge as
persona designata rather than on the County Courts, then appeals go to
the Divisional Court. The governing statutory provision is section 3 of
The Judges’ Orders Enforcement Act:193

3. (1) An appeal lies from an order made by a judge as persona
designata to the Court of Appeal,

(a) if the right of appeal is given by the statute under which
the judge acted; or

100R 8.0, 1970, ¢, 504,

111bid, s. 10. The Act is in force only in the judicial districts in northern Ontario.
Hence the reference to “the District Court” rather than “the County or District
Court”.

*21bid. 5. 35.

12R.S.0. 1970, c. 227.
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(b) %f no such right of appeal is given, then by leave of the
judge who made the order or by leave of the Court of
Appeal.

(2.) On the day on which section 17 of The Judicature Act is
proclaimed in force, subsection 1 is amended by striking out “Court
of Appeal” in the second line and in the second and third lines of
clause b thereof and by inserting in lieu thereof in each instance
“Divisional Court”,

The Married Women’s Property Actl®* is an example of a statute
undgr which a judge acts as persona designata and in which a right of appeal
is given. Section 12 of this Act provides that a County Court judge may
make an order with respect to title to or possession of property in questions
between husband and wife. This section creates a right of appeal to the
C_ourt of Appeal from the judge’s order where the value of the property in
dispute exceeds $200. Since the coming into force, however, of section
17(2) of The Judicature Act, an appeal from an order made under section
12 of The Married Women’s Property Act goes to the Divisional Court.

An example of a statute under which a County Court judge exercises
persona designata jurisdiction and in which no right of appeal is given is
found in The Private Sanitaria Act.*%5 Under section 56 of this Act, a judge
may, under specified conditions, commit an habitue of alcohol or drugs to a
private sanitarium for up to two years. An appeal from such an order
would lie to the Divisional Court by virtue of section 3(1)(b) of The
Judges’ Orders Enforcement Act but only, as specified in subsection (1) (b)
with leave of the County Court judge who made the order for committal or’
with leave of the Divisional Court. 7

Putting aside interlocutory matters, and at the risk of over-simplifica-
tion, the following table is a general picture of the basic elements of appeals
from the County Courts, or from a County Court judge acting persona
designata:

Statute Provision in Leave to A .ellate C
. o ourt tl
Govcrn_mg Jurisdiction the Statute Appeal Cou?FNamcd Hearsmt
Proceedings Exercised for Appeal Required in Statute Appeal
County Court Yes No Court of C
ourt of
Courts Act Appeal Appeal
Other than
goun!)r Court Yes No Court of Divisional
ourts Act Appeal Court
Other than
County Court No No N
Courts Act one gggﬁlld
Other than
County Persona Yes No Court of Divisi
Courts Act Designata Appeal C(l)‘:::onal
Other than
County Persona No Yes None Divisional
Courts Act Designata Court

*{R.S.0. 1970, c. 262,
1°R.S.0. 1970, c. 363.
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We are of the view that the situation respecting appeals described‘ in
this table is unnecessarily complex, and that the whole procedure respecting
appeals from the County Courts, or from County Court judges exercising
persona designata jurisdiction, needs to be rationalized. fFurther, we think
that the law of Ontario should embody the principle that in every case there
should be at least one review of an order or decision of a court, or an order
of a judge sitting persona designata, as of right.

As shown in line 3 of the above table, in proceedings under those
statutes that create additional court jurisdiction apart from The County
Courts Act, and in which no appeal is provided, appeals now go to the
Court of Appeal. We are of the view that this is attributable to the par-
ticular wording of section 17 of The Judicature Act rather than to the fact
that the matters at issue under these statutes might be of particular pub.hc
importance or special jurisprudential significance. There is no compelling
reason for continuing to send appeals under these statutes to the Court of
Appeal as a class, and at least one good reason not to —i.e., the need to
eliminate the potential for error that arises when appeals in matters that
are often quite similar are directed to different courts. Remowr}g. t‘hese
appeals from the Court of Appeal and directing them to the Dmsppal
Court would not only eliminate what appears to be an anomaly arising
under section 17 of The Judicature Act, but it would also have the virtue
of greatly simplifying the whole appellate procedure. Simplicity does not, of
cowrse, guarantee justice, but needless complexities can and do lead to
injustice.

The Commission therefore recommends that The County Courts Act
be amended to provide that all appeals arising out of the exercise of County
Court jurisdiction created under any Act other than The County Cqurts Act,
except for matters that are interlocutory in nature, should lic to the
Divisional Court. The effect of this amendment would be that all appeals
resulting from the exercise of statutory powers that are conferred under
these other Acts by a County Court judge, whether sitting as a court or
sitting persona designata, would lie to the Divisional Court. An appeal from
an order or decision that is not final in its nature but is merely interlocutory
should continue to lic as at present, as prescribed by section 39 of The
County Courts Act. The matter of appeals from a judgment, order or
decision made under The County Courts Act is discussed in chapters 7 and
8 of this Report where we deal with and make recommendations with
respect to the jurisdiction of the Court of Appeal and the Divisional Court.

In accordance with the principle that in every case there should be at
least one opportunity for a review of an order or decision, we recommend
that the leave provisions be dropped from section 3 of The Judges’ Orders
Enforcement Act. This would mean that all appeals going to the Divisional
Court from County Court judges, regardless of the type of jurisdiction
exercised, would be as of right. Further appeals from the Divisional Court
to the Court of Appeal would continue to be with leave as prescribed in
section 29(2) of The Judicature Act.

Before leaving this subject, we feel obliged to comment upon the com-
plexity of and lack of clarity in the way in which the Statutes of Ontario
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deal with these appeals. It is probable that few if any citizens of this
Province would be able to ascertain their rights of appeal in County Court
matters unless they had been trained in law. Lawyers have also been known
to have been misled by the device whereby many statutes say one thing,
while one or two gencral statutes deem them to say something clse. Our
terms of reference in this project do not extend to suggesting ways in which
the general body of the law can be made more intelligible to the persons
governed thereby. At the very least, however, those statutes affected by the
recent amendment of section 17 of The Judicature Act should be changed
at the next revision so as to give an accurate indication of the existing state
of the law.

When a judge of a County Court acting persona designata exercises
his statutory jurisdiction, it is possible that the matter, for reasons of con-
venience or necessity, should be continued or concluded by another judge
in another county. There is no procedure for accomplishing this, and it is
not clear whether it can be done. This jurisdictional problem has arisen in
the past and shouid be corrected. We are of the view that persona designata
matters should be able to be dealt with by any County Court judge, rather
than being tied to the particular judge before whom the matter originally
came, or a judge in a particular county. This is essentially a problem of
control and the considerations that apply to its solution do not differ
markedly from those that relate to the cxtended jurisdiction conferred on

judges in court matters under sections S(1) and 16 of The County Judges
Act. 108

The Commission therefore recommends that extended jurisdiction to
hear and deal with persona designata matters should be conferred on
County Court judges under The County Judges Act in the same way in
which that Act now confers extended jurisdiction on the judges to hear
and deal with court matters.

6. The Clerk of the Court

One solution to many of the difficulties that arise with respect to the
routine non-adjudicative and minor adjudicative duties now done by judges
would be to allow some of these functions to be assumed by the County
Court clerks.1? These officers could serve, with respect to the County
Courts, a function that is essentially similar to that of the Master of the
Supreme Court. In general, this would involve the elevation in status of the
County Court clerk. In particular, it would require, as a long term goal, the
adoption of the policy that County Court clerks be legally trained. Some of
the functions that we consider to be suitable for transfer to the County
Court clerks at the present time are:

1. Solemnization of marriage under The Marriage Act;108

1°°R.S.0. 1970, c. 95.

1%"Section 106(5) of The Landlord and Tenant Amendment Act, 1972, S.0. 1972,
c. 123, is illustrative of the policy described in the text. Under this subsection, if
a landlord has applied for a writ of possession or for an order for payment of
arrears of rent, and the tenant does not dispute the application, “the clerk of
the court may sign an order directing that a writ of possession issue or may give
judgment for the amount claimed, or both,...”

198R.S.0. 1970, c. 261.
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2. Permitting late filing of a renewal statement under The Condi-
tional Sales Act;tv®

3. Permitting late registration of a mortgage or conveyance under
The Bills of Sale and Chattel Mortgages Act;*10

4. Revision of voters’ lists under The Municipal Franchise Exten-
sior Acti1

5. Revision of voters’ lists under The Voters' Lists Act}*1?
6. Revision of voters’ lists under The Municipal Act.3*3

We therefore recommend that County Court clerks be assigned
responsibility for dealing with the routine duties set out above, and such
other matters as may appear to fall within the same general terms of
reference. In certain cases, it will be appropriate for an appeal to be pro-
vided from the decision of a County Court clerk in these matters. We
recommend that such appeals go to the County Court We further recom-
mend that a policy be adopted under which Cox_mty Court clerks \Yogld be
legally trained. Where persons with legal quallﬁcat{ons are appon}ted as
County Court clerks, we recommend that they. be. given extended respon-
sibilities with jurisdiction to deal with minor adjudlcat}ve matters arising in
the County Court in a way that is similar to the functions of the Master of
the Supreme Court of Ontario.

There is a particular problem in connection with the trials of crimina}
cases at the General Sessions of the Peace or the County Court Judges
Criminal Courts that should be mentioned when dealing with the clerk of
the court. At present, there appears to be a hiatus ?n control bc*:tween the
time when a person accused of a crime elects for. trial before a ]uglge ora
court composed of a judge and jury, and the time qf the trial itself. A
similar problem exists with respect to summary conviction matters betweqn
the time of filing of the notice of appeal and the time when the apppal is
heard. Information about the status of cases during these periods is not
readily accessible and it is difficult for supervisory powers to I exercised
over the criminal lists.

We recomimend that the clerk of the County Court maintain a register
Jf all committals for trial showing the date of committal, indicating whether
the accused person elected to be tried by a judge or by a court con}posefl of
a judge and a jury, and the date upon which the trial was held. This reglster
should also show, for summary conviction appeals, the date upon which a
notice of appeal was filed and the date upon which the appeal was heard.

1R.S.0. 1970, c. 76. It will be noted that this function, and the late registration
functions under The Bills of Salz and Chattel Mortgages Act, ir}fra note 110,
will be governed by the provisions of The Personal Property Security Act, R.S.0.
1972, c. 344, upon its coming into force.

10R.S.0. 1970, c. 45,

1R.S.0. 1970, c. 288.

12R.S.0. 1970, c. 485,

112R.8.0. 1970, c. 284,
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The register would allow a senior judge of a circuit to maintain control
over and assess the state of the lists in criminal matters in his circuit and
would enable the Chief Judge to keep under review the progress and dis-
position of all criminal cases throughout the Province. It would also be a
document of primary importance to the court administrative officers who
have responsibility for the County Courts.

The register described above should be open to public inspection in
the same manner and on the same terms as are the books of the County
Courts under the provisions of The Judicature Act 314

7. The County Court Judge as Local Judge of the Supreme Court
Section 118 of The Judicature Actt's provides as follows:

118. (1) Every judge of a county court is a local judge of the High
Court for the purposes of his jurisdiction in actions in the Supreme
Court, and may be styled a local judge of the Supreme Court, and has,
in all causes and actions in the Supreme Court, subject to the rules,
power and autherity to do and perform all such acts and transact all
such business in respect of matters and causes in or before the High
Court as he is by statute or the rules empowered to do and perform.

(2) Where a county court judge is authorized to exercise juris-
diction in a county other than the county for which he is appointed, he
fhas, while exercising jurisdiction in such county, the like power as a
local judge of the High Court as though he were a judge of the county
court of such county.

(3) Without limiting the: generality of subsections 1 and 2, the
jurisdiction of the local judges of the High Court extends to the exer-
cising of all such powers and authorities and the performing of such
acts and the transacting of all such business as may be exercised,
performed or transacted by the Supreme Court or a judge thereof
under the Divorce Act (Canada).

The Rules of Practice'® set out in some detail the jurisdiction of a
local judge of the Supreme Court.

In summary form, the local judge has, in all causes and matters in
his county, the same power and authority as does the Supreme Court Master
at Toronto.**” Under the Rules, the Supreme Court Master is empowered
and required to dispose of all applications made in chambers with the
exception of an enumerated list of matters that are reserved to High Court
judges.1'8 This list comprises such things as “matters relating to criminal
proceedings or the liberty of the subject”; “appeals and applications in the

R.S.0. 1970, c. 228, s. 126,

51bid, s. 118.

M°R.R.0. 1970, Reg. 545, as amended.

17bid, Rule 211. The same jurisdiction is also conferred on the local master by
this Rule.

1181bid, Rule 215,
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nature of appeals”; “proceedings as to mentally incompetent persons”, and
so on. There are altogether some 16 such categories that are excepted
from the jurisdiction of the Master, and which are therefore also excepted
from the jurisdiction of the local judge of the Supreme Court.

The Rules also give the local judge jurisdiction in some particular
matters to exercise the powers of a High Court judge sitting in court or
chambers,11? and, where the solizitors for all parties reside in his county or
agree that the matter shall be heard before him, jurisdiction to hear any
matter, subject to a few enumerated exceptions.!2¢

When we visited centres outside Toronto, representations were made
to us in some places by solicitors and local bar associations to the effect
that the jurisdiction of the local judge should be expanded. Because this
jurisdiction is less than the jurisdiction that can be exercised by a High
Court judge, the nature of an action or proceeding commenced in the High
Court outside Toronto will sometimes require a solicitor to travel to Toroato
for a hearing before a High Court judge, or will require him to employ a
Toronto counsel as agent to have the matter heard expeditiously. There is
now a Weekly Court held in London and in Ottawa,'®! to which a High
Court judge travels in order to conduct High Court business, including
matters that cannot be dealt with by the lc:zal judge. There are not, however,
enough judges available on that bench to extend this service to all High
Court trial centres, and in a good mauny locations, the paucity of High Court
matters would ot justify thc establishment of additional Weekly Courts in
any event.

Quite early in the course of our research for this project it became
apparent that, as well as the revision of certain statutes and administrative
procedures, appropriate changes to the Rules of Practice would be required.
It was also apparent that the task of revising the Rules was of such mag-
nitude and complexity that it should be consigned to a special body estab-
lished for that purpose wlone. As a matter of policy, we therefore took the
decision not to undertake the devising and recommending of major changes
to the Rules of the sort that would be required in order to effect a substantial
alteration of the functions of the local judge. The matter of the necessity for
and techniques of the revision of the Rules will be taken up specifically in
a subsequent Part of the Commission’s Report on Administration of Ontario
Courts. For present purposes, we are of the view that the jurisdiction of the
local judges should be expanded through changes to the Rules so as to

oRule 212 gives jurisdiction with regard to (a) motions for judgment in unde-
fended actions other than matrimonial causes; (b) motions to appoint receivers
after judgment by way of equitable execution; and (c¢) applications for leave to
serve short notice of a motion to be made before a judge sitting in court or
chambers.

120The exceptions under Rule 212 are (a) applications for taxed or increased costs
under Rule 660; (b) motions for injunction, except as provided in Rule 213; and
motions to strike out a jury notice except for irregularity. Rule 213 gives the
local judge jurisdiction to grant an ex parte injunction in certain limited circum-
stances and on consent, to hear motions to continue, vary or dissolve the injunc-
tion. Rule 214 gives the local judge jurisdiction in certain circumstances to hear
motions for partition or administration.

171 Established under Rule 239,
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relieve, if not eliminate, the difficulties and expense encountered by litigants
and their solicitors in those trial centres outside Toronto where there is not
now a Weekly Court. The precise nature of the changes to the Rules that
should be made in order to bring this about, however, should Le left to a
body established to undertake a general revision thereof.

D. SUMMARY OF RECOMMENDATIONS

1. The County Courts, the District Courts, the County Court Judges’
Criminal Courts, the District Court Judges’ Criminal Courts and the
Courts of General Sessions of the Peace should be reconstituted as a
single court of record with only one name.

2. County Court civil monetary jurisdiction should not be changed at the
present time, but should be reexamined after an appropriate time has
elapsed following legislative implementation of our recommendations.

3. The trial de novo in summary conviction offences should be replaced
by an appeal on the record with power in the appeal court to consider
not only the record but also to hear further and other evidence where
it considers it to be in the interest of justice in the case.

4. The County and District Court districts should be renamed “circuits”,
and function as such.

5. The Chief Judge of the County and District Courts should have
authority and responsibility to assign judges to sit outside their circuit
if the volume of judicial work in other circuits warrants this.

6. The term “junior judge” should be abolished.

7. In counties where there are two or more judges, one judge should
be designated by the appointing authority as “senior judge” with re-
sponsibility, subject to the supervision and direction of the Chicef
Judge, to supervise the day-to-day operations of the courts in the
county, to deal with court problems that affect the county as a whole,
to coordinate the efforts of all the judges in the county, and to ensure
that the operations of the County Court in a county (and the Surrogate
and Small Claims Courts in counties where they are presided over by
County Court judges) are coordinated with the arrangements made
under The County Judges Act for the functioning of the courts
throughout the circuit.

8. Appointments of senior judges should be made on the basis of ad-
ministrative ability rather than length of service on the bench.

9. The Province should create the office of “senior circuit judge” and one
judge should be so designated by the appointing authority for each
circuit, with responsibility, subject to the supervision and direction
of the Chief Judge, in consultation with the judges of his circuit, to
plan and carry into effect the assignment of judges to the courts in the
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circuit, having regard to the desirability of rotating the judges within
the circuit, and the need to equalize the burdens of the judicial duties
of each judge, and having power to make such readjustment or re-
assignment as he considers necessary from time to time.

"The senior circuit judges should, after the Chief Judge, take rank and
precedence among themselves according to seniority of appointment,
and should be appointed on the basis of administrative ability rather
than length of service on the bench.

The appointment of judges at large should be terminated and those
judges who are now appointed for the County and District Courts
of the counties and districts of Ontario should be reappointed to par-
ticular counties and districts,

Employing the presumption against the assignment of administrative
or non-adjudicative duties to judges in the absence of strong counter-
vailing considerations as part of the terms of reference, a committee
of County Court judges should be established:

(a) to give detailed consideration to the matter of non-adjudica-
tive and administrative duties imposed upon County Court
judges by statute; and

(b) where it is concluded that certain of these duties are not

properly within the functions of a judge, to consider the mat-

ter as to how the duties might otherwise be performed; and

to make appropriate proposals to those charged with the responsibility
for drawing up the legislation implementing the recommendations of
this Report.

Those provisions of The Police Act that make a County Court judge
a statutory member of a board of commissioners of police should be
repealed, and County Court judges should not be assigned to perform
these duties in the future.

The matter of transferring certain adjudicative duties to other public
officials or tribunals should be referred to a committee of County
Court judges for detailed analysis and the formulation of specific
legislative proposals in accordance with the following guidelines:

(a) All adjudicative duties conferred by statute on judges requir-
ing the simple ai:d routine application of clearly defined
standards in a consistent and uniform manner should be trans-
ferred to other public functionaries,

(b) A presumption should arise to the effect that an adjudicative
duty conferred on a judge should be transferred when there is
in existence another qualified and competent public function-
ary or tribunal which is equipped to perform these adjudica-
tive duties.

15.
16.
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(¢) Adjudicative duties not falling within {a) and (b) above
should remain with the judges unless with respect to specific
duties there are compelling reasons relating to the inability of
the judges to handle their normal workload of trial cases,
which situation would suggest the transference of a specific
duty to a new or existing public functionary or tribunal
possessing the requisite specialization or expertise on such
adjudicative matters.

The three guidelines set out in the previous recommendation should
be employed in the future whenever legislation is drafted under which
adjudicative duties are created which might be assigned to the County
Court judges.

The County Courts Act should be amended to provide that all appeals
arising out of the exercise of County Court jurisdiction created under
any Act other than The County Courts Act, except from interlocutory
orders and decisions should lie to the Divisional Court.

The leave provisions should be removed from section 3 of The Judges’
Orders Enforcement Act.

Extended jurisdiction to hear and deal with persona designata matters
should be conferred on County Court judges under The County
Judges Act in the same way in which that Act now confers extended
jurisdiction on the judges to hear and deal with court matters.

County Court clerks should be assigned responsibility for dealing with
the routine duties that are now performed by judges including:

(a) Solemnization of marriage under The Marriage Act;

(b) Permitting late filing of a renewal statement under The Con-
ditional Sales Act;

(c) Permitting late registration of a mortgage or conveyance under
The Bills of Sale and Chattel Mortgages Act;

(d) Revision of voters’ lists under The Municipal Franch.se Exten-
sion Act;

(e) Revision of voters’ lists under The Voters’ Lists Act;
(£) Revision of voters’ lists under The Municipal Act;

and such other matters as may appear to fall within the same general
terms of reference.

Where it is appropriate for an appeal to be provided from the decision
of a County Court clerk, such appeal should go to the County Court.

A policy should be adopted under which County Court clerks would
be legally trained.

R,
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Where persons with legal qualifications are appointed as County
Court clerks, they should be given extended responsibilities with juris-
diction to deal with minor adjudicative matters arising in the County
Court in a way that is similar to the functions of the Master of the
Supreme Court of Ontario.

The clerk of the County Court should maintain a register of all com-
mittals fo. - ‘al showing the date of committal, indicating whether the
accused person elected to be tried by a judge or by a court composed
of a judge and a jury, the date upon which the trial was held, and for
summary conviction appeals, the date upon which the notice of appeal
was filed and the date upon which the appeal was heard.

The register described in the preceding recommendation should be
open to public inspection in the same manner and on the same terms
as are the bouks of the County Courts under the provisions of The
Judicature Act.

The jurisdiction of the local judges of the Supreme Court should be ex-
panded through changes to the Rules so as to relieve, if not eliminate,
the difficulties and expense encountered by litigants and their solicitors
in those trial centres outside Toronto where there is not now a Weekly
Court, subject to the proviso that the precise nature of the changes
to the Rules that should be made in order to bring this about should
be left to a body established to undertake a general revision thereof.
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APPENDIX II Chapter in
Provincial and federal statutes conferring jurisdiction on the County and RS.0. 1970  Narie cf dct
District Courts and the Surrogate Courts, or the judges thereof (or on g 167. The Fines and Forfeitures Act
County Court judges in some other capacity) in addition to the jurisdiction , 172. The Fire Marshals Act
conferred under The County Courts Act, R.S.0. 1970, c. 94, and The : 183. The Fraudulent Debtors Arrest Act
Surrogute Courts Act, R.5.0. 1970, c. 451. . 188. The Gas and Oil Leases Act
- 201. The Highway Improvement Act
g 202. The Highway Traffic Act
A PROVINCIAL STATUTES 211. The Hotel Fire Safety Act
Chapter in °t ggg ;Ze gn.:iu.ra;we zictt
. . e Judicature Ac
R.85.0. 1970  Name of Act 230. The Jurors Act
2. The Absconding Debtors Act ! 231, The Justices of the Peace Act
15. The Agricultural Societies Act s 234. The Land Titles Act
16. The Air Pollution Control Act @ 236. The Landlord and Tenant Act
32, The Assessment Act 245, The Lightning Rods Act
33, The Assignment of Book Debts Act i 248. The Line Fences Act
34, The Assignments and Preferences Act ' 249. The Liquor Control Act )
38. The Baliliffs Act ‘ 255. . The Local Improvement Act -
45. The Bills of Sale and Chattel Mortgages Act 261. The Marriage Act - .
52. The Bulk Sales Act . 262. The Married Women’s Property Act
54, " The Business Records Protection Act : 263. The Master and Servant Act
57. The Cemeteries Act ! 267. The Mechanics’ Lien Act
60. The Change of Name Act : 271. The Mental Incompetency Act
63. The Charities Accounting Act 3 274. The Mining Act
64. The Child Welfare Act | 279. The Mortgages Act
76. The Conditional Sales Act 284, The Municipal Act
84. The Controverted Elections Act 286. The Municipal Arbitrations Act
85. The Conveyancing and Law of Property Act -_ 288. The Municipal Franchise Extension Act
89. The Corporations Act i 295, The Municipality of Metropolitan Toronto Act
92. The Costs of Distress Act 300. The Notaries Act
95. The County Judges Act 334. The Ophthalmic Dispensers Act
97. The Creditors Relief Act - 338. The Partition Act
102. The Crown Timber Act - 340. The Partnerships Registration Act
118. The Department of Municipal Affairs Act 351. The Police Act
126. The Dependants’ Relief Act 354. The Power Commission Act
128. The Deserted Wives’ and Children’s Maintenance Act 363, The Private Sanitaria Act’
129. The Devolution of Estates Act , 370. The Provincial Land Tax Act -
130. The Disorderly Houses Act ' ‘ 377. " The Public Health Act
13s. The Dower Act ‘ 384, The Public Parks Act
136. The Drainage Act " - 385. The Public Schools Act
142, The Election Act ] 390. The Public Utilities Act
146. The Employment Agencies Act 393, The Public Works Act
150. The Estreats Act ' 399. The Radiological Technicians Act
151. The Evidence Act 3 409. The Registry Act
S 152. The Execution Act . 411. The Religious Institutions Act
L 154, The Expropriations Act 422, The Sanatoria for Consumptives Act
155. The Extra-Judicial Services Act S 424, The Sciiools Administration Act
- 158. The Farm Loans Act 430, The Separate Schools Act
159, The Farm Loans Adjustment Act 439, The Small Claims Courts Act
164. The Fatal Accidents Act o 441, The Solicitors Act
: :

;
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Chapter in
R.8.0. 1970

445,
450.
470.
471.
472,
478,
485.
486.
488.
489.
492,
504.
505.

Name of Act

The Statute Labour Act

The Summary Convictions Act

The Trustee Act

The Unclaimed Articles Act

The Unconscionable Transactions Relief Act
The Vendors and Purchasers Act
The Voters’ Lists Act

The Wages Act

The Warehousemen's Lien Act

The Warehouse Receipts Act

The Water Powers Regulation Act
The Woodmen's Lien for Wages Act
The Workmen's Compensation Act

B. TFEDERAL STATUTES

Chapter in
R.S.C. 1970

A-1
A-3
A-5
A7
A-8
A-12
A-13
A-19
B-1

Name of Act

The Admiralty Act

The Aeronautics Act

The Agricultural Products Board Act

The Agricultural Products Marketing Act

The Canada Agricultural Products Standards Act
The Alien Labour Act

The Animal Contagious Diseases Act

The Atomic Energy Control Act

The Bank Act

The Bankruptcy Act

The Bills of Exchange Act

The Canada Deposit Insurance Corporation Act
The Canada Pension Plan Act

The Canadian Dairy Commission Act

The Central Mortgage And Housing Corporation Act
The Canadian Citizenship Act

The Coastal Fisheries Protection Act

The Combines Investigation Act

The Dominion Controverted Elections Act

The Cooperative Credit Associations Act

The Copyright Act

The Corporations and Labour Unions Returns Act
The Canada Corporations Act

The Criminal Code

The Crown Liability Act

The Currency and Exchange Act

The Customs Act

The Customs Tariff Act

The Canada Dairy Products Act

The Defence Production Act
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Chapter in

R.S.C. 1970 Name of Act

The Defence Services Pension Continuation Act
The Divorce Act

The Electricity Inspection Act

The Emergency Gold Mining Assistance Act
The Estate Tax Act

The Excise Act

The Explosives Act

The Export And Import Permits Act

The Extradition Act

The Feeds Act

The Financial Administration Act

The Fish Inspection Act

The Fisheries Act

The Food and Drugs Act

The Foreign Enlistment Act

The Canada Grain Act

The Grain Futures Act

The Hazardous Products Act

The Humane Slaughter of Food Animals Act
The Immigration Act

The Income Tax Act

The Indian Act

The Industrial Development Bank Act

The Industrial Research And Development Incentives Act

The Inland Water Freight Rates Act

The Inquiries Act

The Inspection and Sale Act

The Canadian And British Insurance Companies Act
The Foreign Insurance Companies Act

The International River Improvements Act

The Judges Act

The Canada Labour Code Act

The Canada Lands Surveys Act

The Livestock and Livestock Products Act

The Livestock Feed Assistance Act

The Livestock Shipping Act

The Loan Companies Act

The Lord’s Day Act

The Meat Inspection Act

The Narcotic Control Act

The National Harbours Board Act

The National Trade Mark And True Labelling Act
The Northwest Territories Act

"The Official Secrets Act

The Patent Act

_The Pawnbrokers Act

The Pest Control Products Act
The Plant Quarantine Act
The Post Office Act

1o
00 W
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7
F-10
E-12
F-14
F-27
F-29
G-16
G-17
H-3
H-10
I-2

I1-6
1-9
I-10
I-12

" 1-13

I-14
I-15
I-16
1-22
J-1
L-1
L-5
L-8
L-9
L-11
L-12
L-13
M-7
N-1
N-8
N-16
N-22
0-3
P-4
P-5
P-10
P-13
P-14
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Chapter in
R.S.C. 1970

P-19
P-21
P-25
P-38
R-1

Y-1

Chapter in
R.8.C. 1970
1st Supplement

These lists were compiled from data furnished to the Commission by the
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Name of Act

The Precious Metals Marking Act

The Prisons And Reformatories Act
The Proprietary Or Patent Medicine Act
The Public Works Act

The Radio Act

The Railway Act

The Royal Canadian Mounted Police Act
The Seeds Act

The Senate And House Of Con »i1ons Act
The Canada Shipping Act

The Small Businesses Loans Act

The Small Loans Act

The Statistics Act

The Canada Student Loans Act

The Telegraphs Act

The Telesat Canada Act

The Canada Temperance Act

The Trade Unions Act

The Transport Act

The Department of Transport Act

The Trust Companies Act

The Veterans’ Land Act

The Visiting Forces Act

The Wages Liability Act

The War Measures Act

The War Service Grants Act

The War Veterans Allowance Act

The Weights And Measures Act

The Whaling Convention Act

The Youth Allowances Act

Name of Act

The Arctic Waters Pollution Prevention Act
The Canada Water Act

The Criminal Records Act

The Canada Elections Act

The Motor Vehicle Safety Act

The Nuclear Liability Act

The Quarantine Act

The Radiation Emitting Devices Act

The Saltfish Act

The Textile Labelling Act

County and District Court Judges Association of Ontario.

CHAPTER 6
MOTIONS IN COURT
AND CHAMBERS
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3. Approach Adopted by the Commission

E. SumMMARY OF RECOMMENDATIONS

A. INTRODUCTION

This chapter is concerned with the jurisdiction or forum in which a
particular type of court proceeding, -namely a motion, or application, is
h.eard. Unlike the practice followed in the case of trials, where oral tes-
timony is given before a judge, and sometimes also a jury, in open court,
motions are usually heard by a judge or the Master on written materials
furnished by counsel on behalf of the parties. These materials generally
consist of a notice of motion served and filed on behalf of the applicant,
a}ﬁdavits served and filed on behalf of one or all of the parties and, some-
times, typewritten transcripts of cross-examinations of witnesses on their
affidavits, these cross-examinations having taken place previously in the
office of a special examiner and not in court. Oral evidence may only be
given by leave of the court.?

There are two forums in which motions are heard at present: court
and chambers. The central issue to be examined in this chapter is whether

- *The Rules of Practice, Rule 231,
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these two separate jurisdictions should be mgintamed in Qntczilrlg ordwlizmg
the distinction between them should be abolished or mc.)sllﬁe . gn % nents

to this enquiry is an assessment of th(? degree of fairness aln‘ lfeard an(};
inherent in the present system under which motions are brg)lllg1 \ carc and
disposed of, and, to the extent that the present system Fal.s‘blo chranted

criteria, an examination of what changes may be Ehel(; yl\jh.lementé
Criticism of the present system appears to focus prlmauly onl ( 1; c ements
of inflexibility and delay introduced into the procedure for | }:e te)a %for
motions as a result of the distinction between court and cf am ’;:rsmnto
example, arising out of the necessity, at least in Weekly Court in ot‘ n),
that a court motion be brought on a diﬁerent_da}y tl_]an a chambe;}s nc]l'offlo en;
on procedural differences arising out Qf the distinction (such ads t~ ethl :rfor
phraseology required for court notices of motion apq orders h.a;l °

chambers notices of motion and orders), and on the injustice whic Ir;hy
arise where a motion is heard in the wrong forum. As Wlll be seen, 'i
subject is somewhat broader than might appear at first glar.lcc.a, a:. i
involves a consideration of some fundamental aspects of the administration

of justice in general.

1t should perhaps be pointed out at the outset t'hat while the chélptei
to a large extent focuses on practice and proce'dure in the Suprerlljle oui
of Ontario, the general recommendations contained herein as to t e COU;’I -
chambers distinction and as to the practice and procedure relating to t g
hearing of motions are intended to apply both to the Supreme Coourtdarﬁ
to the County and District Courts. Under The Count)" Courts Act? and t g
Rules of Practice of the Supreme Court of Ontamof’ the practice an
procedure in the Supreme Court is made gene;ally apphcz}ble to the County
and District Courts, so that changes effected in the practice and procedure
in the Supreme Court pursuant to our rpcqmmendatlons would, where
applicable, apply also to the County and District Courts. We see no reason
why this should not be the case with respect to the subject matter under

consideration.

B. PRESENT LAW AND PRACTICE IN ONTARIO

1. Allocation of Motions Between Court and Chambers

The Rules of Practice and Procedure of the Supr;me Court of Ontario
specify which motions shall be heard in court and which ones in chambers,

Rule 207 reads:

Any power conferred upon the court by a statute or by I.aw may be
exercised by a judge sitting in court, and, when so prov1c-led by the
rules, by a judge in chambers, or the Master, or a local judge or a
local master in chambers, or any master or referee to whom a cause
or matter is referred.

The basic principle would appear to be, therefore, that motions shall
be heard in court unless it is provided by the Rules that they may b.e h?ard
in chambers. Rule 209 sets forth in 18 separate paragraphs “applications

3Rules of Practice, Rule 770.
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which shall be disposed of in chambers”. In this category are included such
matters as applications concerning infants, mental incompetents, the liberty
of the subject, certain trusts and estates matters and the conduct of actions
or matters.* In addition to the foregoing matters, which are only a partial
list of the contents of Rule 209, certain other matters, such as applications
for judicial review in those circumstances where they may be made to the

High Court, are also required to be heard in chambers, as provided in
Rule 629.5

In addition to distinguishing between matters which are to be heard
in court and those which are to be heard in chambers, the Rules also
provide for the hearing of certain matters by the Master. Under Rule 210,
the Master is “empowered and required” to dispose of all applications
properly made in chambers except with respect to certain matters listed
under that Rule. Rules 211 to 214 govern the hearing of motions by local
judges and local masters.®

While Rule 207 indicates that the Rules shall provide which matters
shall be heard in chambers, Rule 209 itself recognizes that a statute may
determine the proper forum for a motion made under it, since one of the
matters required by Rule 209 to be heard in chambers is a motion under
any statute that authorizes an application to a judge. Thus where the Legis-
lature provides in a statute for an application to a judge, it may be taken
as having intended that the jurisdiction conferred is to be exercised by a
judge in chambers.” There is also at least one instance where the Legislature
has expressly stated that a matter is to be heard in chambers.® These

‘Rule 209 provides:
The following applications shail be disposed of in chambers:
. For the sale, lease or mortgaging of the estates of infants.
2. Ai to the custody, guardianship, maintenance, and advancement of
infants.
. For administration or partition without action.
. Relating to the conduct of actions or matters.
. For the payment into court of moneys under The Trustee Act.
. Applications for leave to issue and to vacate certificates of /is pendens.
. Appeals from an interlocutory judgment or order of the Master in
chambers or a local judge in chambers.
8. Motions for judgment under rules 57 to 62.
9. An order upon consent dismissing an action either with or without costs.
10. Applications under The Mental Incompetency Act.
11. Applications for and on the return of a writ of Aabeas corpus.
12. Motions for interpleader.
13. Motions to wind up companies under the Federal or Ontario Acts.
14, Motions for payment of money out of court.
. Motions under rules 546 and 567.
16. Applications for interim corollary relief under section 10 of the Divorce
Act (Canada).
17. Originating motions under paragraphs 3, 4, 6 and 10 of rule 607.
18. Motions under any statute that authorizes an application to a judge.
*See also The Judicial Review Procedure Act, 8.0, 1971, c. 48.
*Our recommendations in respect of the powers of local judges are contained in
chapter 5.
At least one statute authorizes an application to “the Supreme Court or a judge
thereof” (The Insurance Act, R.S.0. 1970, c. 224, ss. 145(d) and 183), so that
the applicant has a choice as to whether to proceed in court or in chambers,
*See 8. 5 of The Summary Convictions Act, R.S.0. 1970, c. 450 (a case stated under
Part XXIV of the Criminal Code).

Nt bW
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factors have an important bearing on the question whether, should it be
decided to abolish the chambers jurisdiction, this could be done simply by
a change in the Rules of Practice. In our view it could not. Even if 1_t is
accepted that the question of the forum in which a motion is heard is a
matter of “practice and procedure” and not substantive law, and thus falls
within the jurisdiction of the Rules Committee to make rules relating to the
“practice and procedure of the courts”, the Rules of Practice by themselves
probably cannot finally determine the question of forum. Thus if it were
decided to abolish the distinction between court and chambers an amend-
ment to The Judicature Act® would be required.

2. Differences Between Court and Chambers

There are several differences between proceedings held in court and
those held in chambers. These differences may be outlined as follows:

(a) A judge in court sits in open court. The public may not be
excluded except in certain instances, such as, for example, where
the judge deems it to be in the interest of public decency and
morals that the public be excluded. (This exception, contained in
section 84 of The Judicature Act, is applicable to motions in
court.) “A judge sitting in chambers does not mean he is sitting
in any particular room, but tkat he is not sitting in open court,”?
In chambers, members of the public theoretically do not have the
right to attend, but in practice it is rare in the Supreme Court of
Ontario for those chambers motions which are heard on a regular
chambers day or at a regular sittings not to be heard in open
court, and no effort is generally made to exclude the public,
whether the matter is heard by a judge or whether it is heard by
the Master in a hearing room. It is true, however, that judges do
hear chambers motions (usually consent or ex parte matters) in
their own chambers, that is, their private offices, where notice is
not necessary or the delay in giving notice and setting the matter
down for a regular chambers day might defeat the purpose of
the motion.

(b) In Toronto, where at least 90% of the Supreme Court motions
are heard, gowns are worn in court during the regular court
term, but not in chambers. Gowns are not worn at the hearing of
court or chambers motions in Ottawa and London (the other
centres where regular sittings of the Supreme Court are held for
the hearing of motions).

(c) Students may appear on behalf of parties on certain types of
motions in chambers but on none at all in court.??

(d) In Toronto, the judge sits in court on Mondays and Wednesdays
and in chambers on Tuesdays, Thursdays and Fridays to hear

*R.8.0. 1970, c. 228.

1 Hartmont v, Foster (1881), 8 Q.B.D. 82, at p. 84.

11Gee amendments to the Rules of the Law Society of Upper Canada made under
s. 54(1) para. 19 of The Law Society Act, R.8.0. 1970, c. 238, dated Jung 22,

1971,
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motions during th(? regular court term; elsewhere, however, court
and chambers motions in the Supreme Court are heard together.12

(e) No mption may be pr.oceeded with in the absence of the other
party in c]lambers until one-half hour after the return thereof,8
but there is no such restriction on the hearing of a court motion.

(f) Cpprt notices of motion and orders are phrased in a slightly
different form than chambers notices and orders,3#

(g) A list of the cases set down for argument in court is required to
be posted"the day before the day for which they are set down,4
l_aut there is no such requirement for cases set down for argume’nt
in chambers. In practice, in Toronto, identical types of lists are
posted for hearings by a judge in both court and chambers.

(h) Unl;ss ot.herwise directed by the judge, ex parte and unopposed
motions in chambers are required to be heard before contested

motions and appeals.’® There i isi
i . e is no such provision for ¢
motions. P ourt

.In order that the foregoing enumeration of differ

ceedmgs'held in court and those held in chambers may z;;eesai‘bi?ytie;rgggr
perspective, the observation may be made that apart from such formal
dxﬁe_rences as the day of the week on which the motion is returnable, the
requirement as to the wearing of a gown (both of these differences aprly-
ing only in t}}e case of motions heard in Toronto) and the form of the
notice of_ motlc_m and the order, there is usually no practical difference in
the way in which contested court and chambers matters are brought and
heard in the Supreme Court. Lists of cases to be heard by a judge are
posted for both court and chambers matters, chambers motions heard on a
regular ch.ambers' day are heard in open court in the same manner as are
court motions, without any effort being made to exclude the public, and, as
shall be seen s}19rtly, court and chambers motions are accorded t’he sa:me
degree of publicity. Furthermore, there is no difference in the appealabilit
pf court and chambers decisions; the appeal procedure is governed accord)-,
ing to whether the judgment or order appealed from is interlocutory or final
and not whether it was made in court or in chambers. 1

Turning briefly to the procedure in the Coun i
_ ty Courts, it may b
observed that the practice followed with respect to the hearing of moZion:

**Rules of Practice, Rules 237(1) and 239

;:Ibid. bR ) . See also Rule 182,
*See Forms 39, 40, 68 and 69 to the Rules of Practi

“Rules of Practice, Rule 237(3). F Practice

1:Ibid. Rule 237(6).
'With respect to final judgments or orders of a i

: judge of the H i
chamb;rs, see The Judicature Act, s, 29(1) as amended by Slg(g1 (;gl;rlt 1: gglul;t c;l‘
?}?d If;lth respect to appeals f;om inter*ocutory judgments or orders o% '1 jud,ge' of
e égh Court, in court or in chambers, see The Judicature Act, 5. 17(1)(d) as

;xlne? ed by 8.0. 1971, c. 57, s. 1. Appeals from final judgments or orders of the
1 aster are also governed under the latter statutory reference; appeals from inter-
ocutory judgments or orders of the Master are dealt with in Rule 5 14.

T




200

varies greatly throughout the Province. In Toronto and certain other
centres, County Court motions are generally heard in open court, lists are
posted, and proceedings are relatively formal; in many small centres, how-
ever, lesser degrees of formality are observed and chambers (and some-
times even court) motions are not necessarily heard in open court. No
distinction is drawn anywhere, however, between court and chambers
motions insofar as the day on which a motion may be brought is con-
cerned; in the County Court of the Judicial District of York, for example,
court and chambers motions are heard interchangeably from Monday to
Friday inclusive throughout the year and gowns are not worm.

3. Effect of Bringing a Motion in the Wrong Forum

It is important to recognize that a Supreme Court judge in chambers
exercises the jurisdiction of the Supreme Court of Ontario. Chambers is
not some special forum connected with the court in only a tenuous manner;
rather it is a way in which a judge of the Supreme Court exercises the juris-
diction of the court.” We now consider the power of a judge to hear a
court matter in chambers and, conversely, a chambers matter in court.

If a motion is made in the “wrong” forum, and this is noticed by the
court or counsel before it is heard, resort may be made to Rule 225(1)
which provides:

The court may adjourn for consideration in chambers any motion or
matter brought before it that should have been brought on in chambers
or that, though properly brought on in court, may, in the opinion of
the court, be disposed of more conveniently in chambers; and any
motion or matter brought on in chambers that should have been
brought on in court may be adjourned into court.

Certain aspects of this Rule descrve comment. First, even though a
motion is brought in the wrong forum, the judge in that forum is given
sufficient jurisdiction at least to channel the motion to its proper destination,
so that the initial steps that have been taken, such as the preparation and
service of the documents, will not prove abortive. Secondly, it may be
noted that the court may “legislate”, to some extent contrary to the basic
Rules, by directing that some motions, even though properly brought in
court, shall be disposed of in chambers. Implicit in this is a recognition
that the respective jurisdictions of court and chambers are not so funda-
mentally disparate that a court matter could never be properly disposed of
in chambers where it is more convenient that it be so heard. However, the
chambers judge, unlike his English counterpart,’® does not have a similar
power to adjourn motions properly brought on in chambers to a judge
sitting in court.!® Finally, it would appear that a matter brought on in
chambers that should have been brought on in court has to be adjourned to

11§ee 5. 125 of The Judicature Act, which provides: “Any judge presiding at any
sittings of the court or in chambers shall be deemed to constitute the court.”

185 R.S.C. 1965, Order 32, Rules 13 and 18.

1Ryt see Rule 629(2) of the Rules of Practice as amended by O. Reg. 115/72,
enabling a judge in chambers to “adjourn for consideration by the Divisional
Court any application for judicial review under The Judicial Review Procedure
Act, 1971,
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court, or, prfasumably, c}ismissed, even though the chambers judge, had he
beep sitting in court, might have decided that the motion might more con-
veniently have been disposed of in chambers.

The seqond aspect of the present inquiry is to consider the result
where a motion is actually heard and decided in the “wrong” jurisdiction
The law is g:lear that a judge in chambers does not have jurisdiction to maké
an_order with respect to a motion which should have been brought in court
and. any order so made cannot be rectified on appeal by being regarded a;
having been made in court.2? This is so even though the order in question
may in fact have been made in open court. Presumably the applicant would
hflve to start all over again and proceed in the proper forum. The drastic
glﬁergn’c,:e resulting from observing that a motion was brought in the

wrong” forum after the order is made, on the one hand, and noting it at

the outset, where an adjournment under R i
ule 225 would re
needs no further elaboration. pair the error

. In contrast to the situation where a judge in chambers makes an order
with respect to a motion which should have been brought in court, it is
rc?asonably clear that a judge sitting in court has the power effectivc’aly to
dispose ofqa mo_tion which the Rules provide should have been brought in
cham‘bersrl’ Th‘lS is so despite the wording of Rule 209 (which states that
certain applications “shall be” disposed of in chambers), since, as was seen
?ar.hell', ghambcrs is merely a way of exercising what is essentially a court
jurisdiction. Reference is made once again to Rule 207, where, in a

. N 1- .
p

4. Reporting of Proceedings Held in Court and Chambers

' Therc is a body of English jurisprudence setting out the circumstances
in which the reporting of matters which have taken place in chambers will
amount to a contempt of court. It should be noted, however, that the case
law was developed in the context of English practice, wh’ere chambers
apphqatmns arc heard in private, so that it possibly has no application in
Ontario or at best has an application somewhat different from that which

g d

In All{ﬁan Perpetual Building Society v. Belrum Investments Limited
and Others*? a newspaper editor was fined for having published 2 fepbrt
of a matter which had taken place in chambers, on the grounds that since
chambers matters are heard in private (in England), there was no right to
give any account of them while the proceeding was pending and had not
?cfen adjourned into court. The law was less strict