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To those who would argue that such extended non-institutional
alternatives would necessitate a virtual "army'" of probation and parole
officers, several suggestions may be offered as éo why this does not
have te be true. These suggestions are implicit, if not explicit, in
subsequent discussion of problems and current trends. Admittedly,
however, more probation and parole officers will be needed, whether

because the state improves the system'or because it fails to improve
it.

6. While standards can be established and services ex-

tended, such actions will help solve only part of the
probation and parole problem., The very considerable
problem still remains of what type of services should

be provided, under what circumstances, and how they
can most efficaciously be provided.

Thus, there is a need for a good deal more research, research

that could be made available to all aspects of the criminal justice

system and appropriately used as a vehicie for informing the public.

«

Some of this would involve the statistical data base discuased earlier,

but it would go beyond this to address a variety of questions, For

example, are there viable means of predicting probation and parole
success or at least predicting adjustment problems and taking preven-
tive action?

Can these means be improved? 1Is there some reasonable

way of determining the most effective term of community-based treat-
ment'for d@fferent types of éffenders? What are the most effective
methods of supervision/treatment for different types of offenders?
Who will respond best to individual contact, to group experiences, to
a combination of these two, to remaining in the family context, to

remaining in (or returning to) the community but in a setting outside
the family home?

e
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These and many more questions need to be answered if probation

and parole arc to he maximally effective. Certainly, services should
not and cannot be suspended pending such answers. But the state can

experiment with a varicty of adequately funded, and adequately eval-

vated, programs and possibilities in an ongoing effort to unravel the
problem: who, what, when, where, how and why? A beginning has been

made, largely through projects funded‘by the Criminal Justice Council,

but much remains to be done.

|
E

7. Pending cxpansion and sophistication of research into

probation and parole, use can be made of existing know-
ledge.

Such use leads to delineation of several other problem areas.

One of these is the need for working with members of the offender's

family as well as with the offender himself.

The nature of family relationships is an important component in

the social-psychological adjustment problems that may ultimately find

expression in delinquent or criminal behavior. If the probationer

remains in (or the parolee returns to) an unchanging family (or, per-

haps more accurately, a family undergoing more or less negative change),

his chances of making a good adjustment are diminished. This is not

necessarily to focus "blame” on the family nor to attribute signifi-
cant pathology to it.

While it may be what we commonly call "patholog-
ical,” it may also simply be confused or unaware.

|

% In any event, the
!
v% family is a factor.

i

8.

In some cases, no family is available. More often
(and more often than many might want to believe), its
members are not willing to cooperate meaningfully.

In still other instances, family re-adjustment is

e
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necessarily such a protracted process that some

other placement for the "offender" is called for,
at least tcemporarily.

This is most apt to be so in the case of the juvenile, of course,

where his only "offense" has been running away from an intolerable home
situation. This raises the problem of where that other placement will

be. Too often the choice has been the family home, regardless o; its
negative aspects, or institutionalization in a cbrrectional facility,
Thus, there is a need for interim houses, not only the traditional
foster~home program which itself ﬁeeds expanding, but also for group

homes. For both juveniles and some adults there is a need for "day-

care' facilities (though a more felicitous name might be found, expec-

ially for older juveniles and adults), These would be centers in which

the offender would participate in appropriate special programs during
the day (e.g., counseling, remedial education, vocational training,

etc.) and from which he would return to his own home at night,

For ﬁarolees (again both juvenile and adult) there is a need for

halfway houses. Even where the family situation is not undesirable,

these halfyay houses can help the parolee make the transition from
institution to community in a setting where the individual has both

freedom and responsibility, more of each than he had in the institution

but less than he will ultimately have outside it.

Both increasing work with the families of offenders and the con-

struction of group homes, etc., represent current trends in probation
and parole, as well as problems. Two other current trends may be noted.
They are included in this section, along with the preceding two, because
they are also

salient problem areas, largely because of their limited
implementation.
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9. The first of these is the integration and coopera-
tion of probation and parole with other community

resources such as community mental health services,
various rehabilitation services, college and univer-
sity resources, the public schools and prospectiv
employers.,

Certainly progress has been made in this integration, especially

. . b1
in some of the more urbanized areas where such resoutrces are more apt
to be found.

Still, therc is a need for continued expansion of these
cooperative efforts, expansion in geographical terms, but also to pull
in more facilities and to explore new and better ways of working to-
gether. To the extent that this has not been done, it has often been

due more to the apathy or reluctance of various aspects of the com-

munity than to that of the criminal-justice system.

Perhaps this has

been especially true of the public schools and of the employing commu-
nity.

In the final analysis, crime and delinquency are social-psycholo-

gical problems that can only be effectively alleviated by the combined

efforts of the individual offender and the community.

To one degree
or another, this means the total community.

10. While cooperation between community resources con-

tinues to comstitute a problem, as well as a current
trend, so does volunteerism.

u There is a need to
recruit and utilize additional appropriate volun-~

teers at all levels of probation and parole and to
utilize them with maximal effectiveness.

Probation began in this country as a volunteer effort, and it
has come to be realized that volunteers can serve as valuable adjuncts

to any formal system though they are not, in themselves, sufficient.

This is no less true in parole.

Of the 15 states having the largest prison population, Texas is

one of only three which does not use the National Volunteer Parole
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Aide Program sponsored by the American Bar Association's Young Lawyers
Scction and the Commission on Corrcctional Facilities and Services,
Under this progrim, a volunteer (usually a lawyer) spends 6 to 8 hours
a month with a sinple parolee during his first critica} ycar oét of

the institution.

Before boeginning, each volunteer participatesin

training sessions and subsequently works in tandem with the parolee's
regular officer, Variations on such a program are possible in both

probation and parole, though working with the regular officer is an

important element, as is some training (usually in quite short, theugh
fairly intensive, sessions).

.

Such volunteerism has several potential advantages, advantages
already demonstrated in several programs., For example, it permits

someone's spending more time with each offender than his regular pro-

baticn or parole officer characteristically could. It provides the
offender with a model of someone who is interested in him even though
he (the volunteer) 'doesn't have to be."

Certainly, many professional
personnel are as equally and as sincerely interested.

But, at the
same time, many probationers and parolees do not perceive the profes-

sionals in this way, at least initially feeling that "it's just part
of their job."” Too, successful volunteer programs such as have been

reported in various areas can increase community involvement even
beyond the volunteers themselves, Similarly, they can increase com-
munity understanding of both the professional probation and parole

officer and the offender.

This compendium has presented a number of rather major problem

areas in probation and parcle reflecting the current status of these
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systems in Texas. An effort has been made to define particular needs

rather explicitly and to discuss some of the ramifications of meeting
or not meeting them.

The Texas Criminal Justice Council (and, doubtless, others) are
awarc of these problems, As mentioned several times, the council has

provided a variety of grants in an effort to explore some solutions.

It is continuing to do so. The first necessary steps have been taken,
but the journey remains a long one.

It was suggested earlier that the mosE‘gualified probation and
parole officers could not work effectively separated from other facets
of the c¢riminal justice system. Similarly, no system of probation or
parole can be expected to be effective outside the context of the

larger society. It is suggested here that attitudinal and opinion

aspects of that larger society may themselves constitute problems.
Among orientations that may impede change are:

1. There is a tendency to adhere to a basically talion

principle in dealing with the offender (sometimes under
the guise of deterrence) in spite of years of experience

militating against faith in the ultimate effectiveness

of such an approach in itself.
2. Probably related to this, at least in part, is the pre~

valence of misconceptions about crime and delinquency.

Such misconceptions again persist in the face of solid

1ce to the contrary.

Evidence has shown, Zor
ew .,

that offenses are more likely to be committed

property than against persons and that offenses
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against persons are more likely to be committed by

those whom the individual knows than by strangers.
3.

There is a penchant for simplistic solutions to prob-

lems, solutions often based on '"simple and sovereign”
concepts of causation.

Further, when such solutions

are not successful, there is some tendency to lose

patience and move on towardiother equally simplistic
answers or to conclude that the problem is insoluble,

Yet crime and delinquency are not simple problems,
simply caused.

Neither are they amenable to simple
solutions.

Finally, there is a predilection for focusing on
immediate and more apparent costs, with a concomi-

tant disregard of the costs of alternative courses

and of future financial benefits. Were Texas to
undertake meaningful solutions to the personnel

and system problems previously delineated, it would

admittedly require a fairly large expenditure of

funds over the next few years. But such expendi-
tures should be weighed against other costs. ''Human”
costs, such as poorly adjusted or lost lives, cannot

meaningfully be translated into dollar terms. But
the comparative costs of institutionalization and

community-based treatment can be calculated, as can

court costs and property loss or damage. With an

appropriate data base, potential savings in reduced



recidivism can be estimated. Estimable, too, if less
accurately, arc the potential cconomic benefits of

changinyg unproductive (1f not anti-productive) cit-
izens into productive ones.

x

A3
If solutions to these problems (labeled as essentially attitu-
dinal or ovientational) are to be forthcoming, it will require exten-

sive education of the public and, in some cases, of political leaders

and of professionals within the criminal justice system. Yet such a
program of education or awarcness may well be prerequisite to solutions

to the problems of the probation and parole system itself.

Current Trends in Probation and Parole

Perhaps the context of orientation is the most appropriate for

considering current troends in proabation and parole, for certainly orien-
tational modifications have occurred. For years an essentially non-

productive debate raged over contentions that the offender had deliber-
ately chosen to trangress socicty's laws and expectations, that he was
the hapless victim of an adverse society, or that he was mentally ill.
None of thesc positions, in itself, took adequate cognizance of the

; fact that an individual does have some responsibility for his decisions
but that, also, somoe soyjotal conditions are criminogenic and that the
person who behaves in ;ays that are slgnificantly deleterious to himself
B ,

and/or socicty is less than maximally well-adjusted.

To the extent that mental health was an issue, it was generally

in terms of what is characteristically called the "medical model."

In effect, the individual was "healthy" if he was not demonstrably 'sick.':
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That definition has changed in many quarters so that real mental health

implies the presence within the individual of potential and forces for
positive growth,

1

In this context, the roles of both the individual

and society can be recognized, whether it be the larger society, the
community or neighborhood, or the societal microcosm we call the family.

More recently, increasing recognition has also been given to the

fact that undesirable behavior (e.g., crime and delinquency) can be
learned, just as desirable behavior can be.

With this recognition an
important, if not primary, function of the criminal justice system can

appropriately be seen as one of education or re~education (some may

find socialization or re-socialization preferable terms).

To accom=
plish this function, institutionalization may be necessary in some

cases, But probation, parole and their adjunctive services can play
a vital role,

Burdman, for example, estimates that only 15 per cent
of offenders need long-term restraint and 15 per cent need short-term
o community-oriented confinement, while 70 per cent could be supervised

6

in non~institutional community-based programs,

In either event, a learning approach (coupled with the broader

view of what constitutes mental health) carries with it important
implications.

For one thing, it is known that in the educational

process different individuals respond differgntially to diverse teach=-

ing approaches. While many students conform ﬁé@e or less successfully
!

AN
to monolithic methodology, a discouraging number‘&a not. Among those

AN

who do respond essentially successfully, it has beeﬁ\found that actual
H - S

! learning levels are often somewhat less than maximal. ‘ﬁpong those who

N\,
| do not, it has been found that successful learning is indéed often
B
3
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possible wher alternative'approaches are available, Analogously,

b \ Y

13 ' . . ¢ .

O more success in probation and parole can be anticipated where diverse
}

extent).

and multi-faceted programs are provided (as they are being to some

i

¥

g ) i e

T
A seccond implication comes from a rather extensive body of
replicated research in learning. That is, it is known that undesir-

able responses can be extinguished (of at least suppressed) through
punishment.

But, it is also known that the use of punishment alone

IR e

in no way guarantees that at least equally undesirable responses will
! not replace the initial ones.

Behavior is most successfully influenced

v

through reinforcement (i.e., the vremoval of a noxious stimulus or the

presentation of a positive reward) or through puﬁishment appropriately
combined with reinforcement.

The most obvious applications of this established principle are
3 in the institutional sctting, but there are also applications in pro-
i
[ bation and parole.

An individual will not learn to respond in socially

(and personally) acceptable ways without being given an opportunity
and some reinforcement for doing so. In many cases, this can be done

most effectively in the community to which the individual is ultimately
expected to adjust.

Orientational changes often operate in tandem with operational

changes and this has been the case in the fields of probation and
%i parole., In part at least, current trends in these systems are reflec~

tive of the modified viewpoints discussed,

Several of these trends have already been pointed out:

increas-
ing attention to family counseling; the construction of group homes,

R
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halfway houses, d the like; cooperation of probation and parole
systems with other community resources, and the utilization of volun-

teers. Other more or less inter-related trends can be noted.

In recent years a variety of supervision/treatment methods have
been instituted, at least on an experimental basis, For examplé, some
success has been found in the use of paraprofessionals i.e., paid
personnel who have less than the miniﬁum recommended educational or

experiential preparation but who can provide defined adjunctive or
supportive scrvices,

In 1966, Ohio began a program called "shock probation.'” Here,
the convicted offender is required to spend only one to three months

in an institution, after which he is released to an essentially pro-
bationary status.

Since initial incarceration is often one of the

'

most traumatic aspects of instituﬁionalizétion, the short-term exper~
ience is considered to héve positive learning value without the counter-
productiveness of long-term imprisonment. Over the years, the recidi-
vism rate under this program has been only 9 per cent compared to a

national averapge estimated to be about 7 to 9 times as high. An

approach usually reserved for first offenders, shock probation has been
extended to several other states.

In still other instances, caseload size has been varied. Results
here have been somewhat mixed but, as might be expected, it has been
found generally that the quality of officer-offender contact is an
importgnt variable in determining the effect of intensgity (or quantity)
of contact,

In short, smaller caseloads alone are not &a. panacea.
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Too, behavior shaping o: "behavior modification” techniques

have been tried in the community.

e
.,,.—--V,,w._-—-,,‘,,..‘—-—-x

As is the case with reduced case-
loads, such techniques are not a universal panacea.

it

Still, they have
been shown to be successful in the community.

In fact, they may well
be more successful here than in an institution since the context is

e

"real life” and desirable responses can be more easily generalized.
Besides broadening the approachés to probation and parole, there

has tended to be a call for broadening their use in general, probating

. i et

more offenders and paroling those institutionalized after shorter
periods of incarceration. No nationwide statistics were found re-
flecting the extent to which this call has actually been translated
into action. However, California has experimented exiensively with

community-based treatment in lieu of institutionalization in recent
years, especially for youthful and young adult offenders. In a re-

} lated effort, Massachusetts is in the process of phasing out all cen-
i

tralized institutions for juveniles, moving to a system of community-

based treatment which includes probation and small institutionms.
Somewhat tangentially, there has been increasing use of work-

release programs (in Texas as elsewhere), providing transitional

assistance in adjustment prior to ultimate parole. Such transitional

assistance often also includes both formal and informal lectures and
group discussions regarding such questions as applying for a job and
establishing credit, aspects of 1life which may seem almost mundane

to many but which may demand new or different skills of the offender

and be important to his not recidivating.

,,,,,,,,,,
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ZX Several trends may be noted with respeet to the rules or con-
1is
*% ditions characteristically imposed for both probation and parole.
’k There has been a wmove toward reducing their number and, many would
i .

argue, making them more rational, Strict constructionism of such

% rules as not associating with 'vicious and immoral persons" (e.g.,
; '-I
i s . . :
'3 other offenders) may create awkward situations for the probationer
| .
|
1
&
1

or parolee who has other offenders in his family or immediate neigh-

borhood or who is employed where other offenders also are.’ Basically

unenforoeable veles, such as not using "foul language,”

only invite
gamesmanship and contempt for the law. Also, in some places proba-

tioners and parolecs have been invited to participate with their

officer« in sctting up their conditions. Evidence has shown that

this does not result in lax rules as some might fear., In fact, such
participation scems often to engender in the offender a sense of

responsibility to abide by what he construes as a contract,

Along with these other trends have come suggestions that clear

criteria for revocation be established, criteria consistent from one

arca of a state tn unother.

This need not imply mandatory revocation
upon infraction. Rather it is meant to eliminate a tendency to some-

what capricious revocation, generally without opportunity for review.
*®

This has been a problem cspecially in the case of parole. Evidence
liere indicates thot re-commitment may be at least as much a function

of the officer's orientation as it is of the offender's behavior

(cleariy casting doubt on some recidivism statistics).

There have also been new moves in the granting of parcle itself.

Not only is automatic, periodic review recommended by many, but so also

E
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is providing the inmate with a written statement definitively outlining

the reasons for the board's decision where parole is denied. Increasing

attention is also being given to the inmate's right of appeal in such

cases and to his right to representation at the time of review and/or

appeal. Too, recommendations have been made that parole board members

by

themselves be required to meet certain appropriate educational and

3

experiential standards before appointment.

Finally, there is growing sentiment for de~criminalizing some
offenses (specifically certain "victimless crimes') and for eliminat-
ing as official delinquencics "offenses'" which would not be crimes by

adults (e.g., incorrigibility, truancy or running away from home). In

the latter, the juvenile probation officer might still have contacts
with the juvenile. But such contacts would be on a non-official basis,

(3

more likely involving other community resources (if a cooperative

relationship has been established) and avoiding the stigmatization by

adjudication for the young person.

Some Closing Comments

Braden points out that:

Constitution-makers should recognize that their task
is three-dimensional, so to speak. They should strive
for a consensus of interests and pressures of the day,
but always in the context of the flow of history--the
preservation of the good from the past and the passing
on of a document that will meet the needs of the future
. « . . A constitution should be a document for all

seasons.
This requires that a constitution be a basic framework, setting forth
the rights of the poople and the powers, relationships and limitations

of cach level of gpuvermment. IFf it departs from this fundamental frame-
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work to include basically statutory provisions, it will, of necessity,

eventually become a hodgepodge of amendments. As with a bullding which

a serles of owners have each modified to suit their immediate purposes,

both form and function may be lost.

While a number of pfoblems in probation and parole have been
presented, their solution is basically a statutory matter, Thus, while
these systems are of concern to those.responsible for comstitutional

revision, they are not seen as issues for inclusion in the constitutiom
per se.

‘ Nonetheless, the implementation of solutions to the problems in

probation and parole 1s a matter of considerable importance, as is the

consideration and possible implementation of the various current trends

in these areas. It ig important not for the sake of innovation and

change itself, but for the sake of every citizen in the state, all of

whom would be the ultimate beneficiaries of a maximally effective

criminal justice system.
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) Ian Act'creating the Texas Adult Probation Board and providing
for its powers and duties; amending Vernon's Annotated Code of Crim-
inal Procedure, (V,A.C.C.P.), as amended, by adding Article 42.121,

N
by amending Sections 6a and 10, Article 42.12, and by adding Section \\
3d, Article 42.12; and by declaring an emergency. p. 1. '

p3

a variety of sources,

Some of them are necessariiy estimates since,
for example, the State has no mandatory reporting system for juvenile

delinquency or adult probation. Nonetheless, they represent the most
accurate and up-to~date information available. Sources used were:
Annual Report of the Texas Youth Council to the Governor for the
Fiscal Year Ending August 31, 1972. Austin, Texas: Texas Youth
Council, 1973, passim; Criminal Justice Council, 1973 Criminal Jus-
tice Plan for Texas. Austin, Texas: Office of the Governor, 1973,
pp. 38-49; Ledbetter, J., C., Director, Adult Probation Department,
Dallas, Texas, personal correspondence, May 11, 1973; Twenty-fourth
Annual Statistical Report: Fiscal, 1971. Austin, Texas: Texas
Board of Pardons and Paroles, 1972, passim; Towns, R. E., Director

of Parole, Texas Youth Council, Austin, Texas, personal correspon-
dence, June 6, 1973.
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;% The statistics in this and the next section are derived from
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3Statistics such as these must be interpreted with some cau-
tion.

Caseloads will vary from one area of the state to another,
Furthermore, such figures do not necessarily imply that that many

. cases are carried simultaneously. For whatever reason, individuals
' will leave the case roll although others will, of course, be added.
Even making such allowances, however, the conclusion that caseloads
are characterigtically too high seems inescapable.

4V.A.C.C.P., Article 42,12, as amended.

5 James Robison and Gerald Smith, "The Effectiveness of Correc-
o tional Programs,' Crime and Delinquency, XVII, 1 (January, 1971},

71-72.

bMi1ton Burdman, 'Realism in Community-based Correctional
Services,” Annals of the American Academy of Political and Social
Sciences, CCCLXXXI (January, 1969), 75.

/This is not as ridiculous an example as it may first appear

There is at least one case on record where parole was revoked

because work conditions required such association though there was no
evidence of extra-employment contact,

to be,

3 George D. Braden, Citizens' Guide to the Texas Constitution.
¥i Austin, Texas: Texas Advisory Commission on Intergovernmental
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Relations, 1972, pp. 5-6.
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SUMMARY OF RECOMMENDATIONS
lan this report the criminal justice system was initially examined

with an emphasis on a total "systems" perspective. The various functional

areas were then considered individually. It is, however a fundamental

X

belief of the contributors that it is'necessary to appreclate the inter-
relationships of the various égencies as well as to have knowledge of
the organization and operations of each of the components, While an
argument can be made that the criminal justice system is in reality a
"non-system", the need to maintain an awareness of the "forest! and not
a preoccupation with the individual trees is crucial to an understanding
of the administration of criminal jusgice in Texas,

In examining criminal justice in Texas from this perspective, the
most striking conclusion from the standpoint of constitutional revision

which emerged was the agreement that most of the changes needed, should

not be included in the new constitution, It is the consensus of the

contributors to this report that, with the exception of the judiciary,
the other agencies, such as the prosecutor's office or the corrections
agencies, should not even be mentioned in the constitution. Because of
the difficulty of obtaining constitutional changes, and the desire to
maintain maximum flexibility, these matters ought to be dealt with by
statute rather than through constitutional provisions. Then as new
demands, approaches, tools and needs become apparent, changes will be

more readily possible through legislation.

206
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Recognizing that most of the recommendations included here should
be implemented through statute, it nevertheless should be useful to have

the more important recommendations listed in a single chapter. The follow-

ing consgtitutes a listing of the major recommendations extracted from

various sections of the text.

Law Enforcement

%

Provide standardized training and testing of all law enforcement
officers;

1.

Make the office of sheriff statutory rather than constitutional allow-

ing for the office to be abolished in those counties where it is not
needed; ‘

Make the office of constable statutory rather than constitutional so

that the office may be abolished in those counties where it is not
needed;

Encourage reglonal law enforcement planning under the Department of
Public Safety,

¥

Prosecution

Require the prosecuting offices to follow the Amer1can Bar Assoc1a~
tion's standards with regard to sentencing practices;

Divorce the measure of effectiveness of, the prosecuting offices from
the conviction rate;

Enact a statutory scheme for the appointment by the courts of special
prosecutors for cases which the prosecutor will not handle;

Formulate administrative techniques to guide the publication of standards
for prosecutorial discretion;

Create a public defender system to protect the constitutional rights
of indigents in criminal cases.

Courts
1. Merge the Court of Criminal Appeals and the Supreme Court ;

2. Unify the judicial system under the supervision of the Supreme Court;
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Simplify the court system by providing a single integrated trial
court ; )

Simplify the court system by providing only two levels of appellate
courts, (the Supreme Court and courts of appeals).

Institutional Corrections

Develop and enforce uniform standards for the maintenpance and
operation of juvenile detention facilities;

Require juvenile courts to report annual statistical information

regarding the use and status of juvenile detention facilities in
their jurisdiction;

Initiate studies to determine the incidence of mentally defective
delinquents and develop alternatives for their treatment;

Expand the halfway house programs to the major urban areas of the
state;

Create a jail inspection commission which would be charged with
the ¥esponsibility of annually inspecting all jails in the state
and would have the authority to close any which did not meet mini-
mum standards;

Encourage local communities to explore the utility and cost effective-
ness of diversionary programs as an alterpative to some sentences to
the county jail,

‘Create a mandatory reporting mechanism to provide annual statistical
~ information on county jails and their operations;

Develop a mandatory release program to provide parole supervision
for all persons released from the state's prison system;

Improve the salary schedule for correctionai_officers;
Maintain the self sufficiency programs of the Texas Department of

Corrections.

Probation and Parole

Extend piobation and parole services (both adult and juvenile) to all
counties in the state,

C(reate a mandatory, state-wide reporting system to provide informa-
tion on a broad range of activities related to all levels of proba
tion and parole,




3 !

10.

209

Implement the minimum educational/experiential standards of the

American Correctional Association for the employment of probation
and parole officers,

Improve the salary schedules for probation and parole officers.

Employ prcbation and parcle more extensively in general as an
alternative to institutionalizetion.

Initiate research in the area of community-based programs to deter-

mine the best means to success and the modifications needed in the
present operations,

Y
Create centers in which offenders could participate in appropriate
special programs during the day (counseling, vocational training,
etc.) and from which they would return to their homes each day.

Establish additional halfway houses for both juvenile and adult
parolees.

Stimulate integration and cooperation of probation and parole with
other community resources.

Encourage the use of volunteer probation and parole workers.
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REFORM OF THE FEDERAL CRIMINAL LAWS

THURSDAY, JUNE 13, 1874

U.S. SENATSE,
SyncoMMITTEE oN CrinNaL Laws anp
ProcEDURES
or THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee metb, pursuant to recess, at 10:15 a.m., in
room 2228 Dirksen Senate Office Building, Senator Roman Hruska
presiding.

Present: Senator Hruska.

Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,
minority counsel; Dennis C'. Thelen, assistant counsel; and Mabel A.
Downey, clerk,

Senator Hruska. The subcommittee will come to order.

The chairman is not able to be here because of other official Senate
duties. He asked me to preside.

We will resume our hearings on the bills S. 1 and 8. 1400 having
to do in each instance with the revision of the title 18 Criminal
Code of the United States. We are favored this morning by the
presence from the Assoeiation of the Bar of the City of New York,
Raymond I. Falls and Andrew M. Lawler. It is my understanding
that Judge Asch had originally been assigned to this occasion and
hie is not able to be here.

Am T correct?

Mr. Farrs. That is correct. Judge Asch is chairman of our com-
mittee, which is a special committee of the bar to study the Crim-
inal Code. He is unable to be here, so we are here in his stead.

Senator Hruska. We welcome both of you here. We have received
your report.

Have you a statement on the veport, Mr. Falls?

Mr. Farws. Yes; we do have some comments, Senator. We do
not have an additional written statement.

Senator Hruska. Go ahead.

STATEMENT OF RAYMOND L. FALLS, JR., SECRETARY OF THE COM-
MITTEE ON THE FEDERAL CRIMINAL CODE OF THE ASSOCIATION
OF THE BAR OF THE CITY OF NEW YORK; ACCOMPANIED BY
ANDREW M. LAWLER, JR., MEMBER OF 1HE COMMITITEE ON THE
FEDERAL CRIMINAL CODE OF THE ASSOCIATION OF THE BAR
OF THE CITY OF NEW YORK
Mr. Fatrs. Let me begin with a few preliminary comments.

We indicated when we testified 2 years ago on the Brown Commission
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bill that we approach this problem, as T am sure the subcommitice
does, with o great awareness indeed, perhaps being intimidated by the
massiveness of the task, that anyone faces who attempts the task
that the Brown Commission attempted and that this subcommittee
is attempting, to review and codify the entire criminal law system in
the United States.

Our commitiee of the association was especially appointed some
3 or 4 years ago, initinlly to study the Brown Commission proposal,
and 2 years ago we submitted to the subcommittee a printed report
and gave testimony at that time. Since that time, of course, we have
introduced into the Senate S. 1 and 8. 1400, which represent two
separate attempts at codification of the criminal law, each of which
differs in some particulars, in many particulars, from the Brown
Cominission bill.

During the period sinee those bills were introduced we have made
further study of S. 1 and S. 1400 in an attempt to compare them with
the Brown Commission bili and to make our recommendations with
vespeet to drafting problems in one or another of the bills, and to
express our preference and recommendations as among the various
provisions of the three bills, We have delivered to the clerk of the
subcommittee today copies of our tentative report comparing the three
bills. We hope within the next few weeks to provide the subecommiitec
with copies of a final printed veport, which we would like to ask be
made part of the recovd.

The tentative report that we delivered today is, however, sub-
stantially complete and final in terms of the recommendations and
opinions expressed. I should point out, too, that our present report
should be read together with the report that we submitted 2 years
ago, because we have not attempted to recanvass all the issues that
we spoke to in that original report and in our testimony 2 vears ago.

Senator ITrvska. Note will be taken of that and will be regarded
accordingly.

Mr. Farus. Thank you.

Again, o few general views with respect to the whole question of
codification. Oue cannot study o proposal of this sort without some-
times having a question or & qualm about whether the game is worth
it, whether the project should be pursued at all, because there are
certainly risks involved in a project of this kind. I suppose it is im-
possible in writing o bill so large and so comprehensive and dealing
with such a variety of questions to achieve perfection or anything
close to it. There is always the risk that any codification will contain
in it ambiguities, unintended changes in the law, or erroncous policy
judgments, ecither because they were consciously arrived at errone-
ously or hecause of inadvertence.

We think, however, that those rvisks arve outweighed by the ad-
vantages of proceeding with the codification. We think that the project
should go ahead. There has been an enormous amount of effort spent
on it both by the Brown Commission and by this subcommittee,
by various public groups, and we think that there are advantages
to be achieved that outweigh the risks involved.

Fiest of all, we think that any of the three bills that have been
considered—the Brown Commission bill, 8. 1 or S. 1400—achieve a
certain desirable objective in terms of rationalizing the law and making
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it more coherent and understandable. One example is the separation
of the jurisdictional bases of Federal eriminal law from the substantive
offenses 50 we do not have a whole sevies of crimes, the only difference
in which is that there is a different jurisdictional base. ’

Another area in which we think that all the bills would achieve
some desirable consistence or ¢oherence is in the ares of sentencing,
erading of offenses, where we arrive at a system that is more sys-
tematic, more understandable and move coherent. T think that codi-
fieation 1s also desivable because it offers the opportunity, which is
achieved in varying degrees in the three bills, of effecting appropriate
reforms and codifying things that have never been codified in the
past, but perhaps should be.

Tor example, all of the bills contain for the first time a general
Tederal statute dealing with attempts, rvather than having this
treated in a piecemeal fashion. We think this is desirable. All bills
attempt to codify the offense of entrapment that previously bad not
heen codified and as to which there is » great deal of confusion and
ambiguity in the decided cases.

So, the sum and substance of it is that we think that codification
is o desivable thing. We think it should be done with great care and
with further study.

One finnl advantage of the codification is, because of its coherence
and the systemization of the eriminal law, it provides a better base
on which to build in the future. T think it would be easier to perceive
aveas in which further reforms are necessary and to devise them when
you have a better rationalized and more coherent base from which
to start.

One [urther general comment: We have not attempted to arrive
at a judgment or recommendation as to which of the three bills, is
the best. We think that they arve all still in o study stage. We think
that each of them is preferable to the others in some respects, and we
would hope that a final bill, if one is passed, would not be any of
the existing bills, bat a further bill that adopts the best features of
cach, perhaps in some areas adopts features better than any of them.

The only other general comment that T have before I proceed to
a discussion of some particular points, and this perhaps is not a
terribly important comment, but the numbering systems, the section
numbering svstems, differ among the bills, and we have worked
with these bills now in some detail and we must say that the num-
bering svstem in 8. 1 we find very difficult to work with. For example,
there exists o seetion 1-1A4(27). It is broken down in o way that we
think will be very difficult to use and we would prefer the system used
either in the Brown Commission proposal or 5. 1400,

We are not going to try to discuss all of the points made in our
rather thick report. But we would like to touch briefly on some of
thoge that we think are the most significant. And I will proceed in a
rather nongystematic fashion from point to point, from some of the
carlier chapters of the bill, just to draw attention to some of these
items that we think are worth comment here,

Let me say, by the way, before I do that, T think that one of the
most important aspeets of this program iz the very carelul work
necessary just as a matier of lawyer-like drafting. Of course, there
are o lot of policy decisions that have to be made and warrant a lot
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of discussion and attention, but when we are rewriting the whole
eriminal law it is very important in our view that every section be
looked at very carefully from the point of view of what it will mean
when it becomes the law of the land, whether it will be understandable
or whether it will have the effects that people intend.

The first specific point: We note that both S. 1 and 8. 1400 have
abandoned the efforts that the Brown Commission bill made to try to
define the effects of presumptions and the effeets of burden of proof.
There are a lot of long sections in the Brown Commission bill. We
approve of that abandonment. We think that the seetions in the Brown
Commission bill that were dropped off were almost metaphysicnl
und too diflicult to understand, and we think that this is an area that
is probably impossible to codifly effectively.

- Next, I draw attention to the grounds of Federal jurisdiction. I
am sure you are aware that both S. 1 and S. 1400 try to define the
various bases of the Federal jurisdiction—interstate commerce, use of
the mails or the like—and then to make those jurisdictional bases
applicable to substantive offenses insofar as they seem appropriate.

Now, 3. 1 defines—we think these are generally pretty well defined,
but 8. 1 defines as a ground of Federal jurisdiction a receiving of
Federal financial assistance jurisdiction which makes cerfain Federal
sihstantive offenses applicable where they occeur in comnnection with
huildings owned by an organization or a government or a program
receiving Federal financial assistance. The substantive offenses to
which that jurisdictional base applies generally ave things like arson,
malicious mischiel and the like.

We have two problems with that particular provision. First of all,
as far as we can tell, the phrase “Federal financial assistance’” is not
defined, and it seems to us that this is o serious defect, because it
could mean anything from direct Federal aid of some kind to merely a
tax excrption. We think that is objectionable, first on the grounds of
ambiguity. We think it is also probably objectionable on the grounds
that 1t reaches too far.

Should it really be o Federal crime every time somebody builds a
fire in & building that may in some way indireetly be benefited by the
Federal Government?

For example, I suppose every State government gets Federal aid.

Should every building owned by a State government in which a
erime of this kind occurs give rise to a Federal prosecution?

Senator ITruska. What is that section?

Mr, Farus, In 8. 1 it is scetion 1-1A4(58). That illustrates the
problems with the numbering system in S. 1.

Another point—this also has to do with jurisdiction—in the Com-
mission bill there was at some point what we call piggyback jurisdic-
tional provisions, which provided that where a crime, for example, like
murder, was committed during the commission of or in direct flight
from a erime as to which there was Federal jurisdiction, there would
also be Federal jurisdiction of that additional crime. That is, as I
suy, was in the Brown Commission bill, section 201(b).

Senator TIruska, You are aware, are you not, that with regard to
pigayback jurisdiction there has heen some modification of that
concept?

Mr. Farws. T am not sure that I was. We noted in examining the
bills that we had before us that there was a pigeyhack provision in the
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Brown Commission bill and in 3. 1400, but not in 8. 1. Maybe there

s been a change.
hlSol,x)\C:ftor Hruska. The Association of State Attorneys General made
quite an imposing case against it and there has been o modification.

State your objection; it should strengthen the position that we have
taken by defining the problem further,

Mr. Fares. T am not sure I know what your modification is. Wo
thought the piggyback provision was & good idea. .

My next pomt is with respect to provisions in, I think, all three
bills—the Brown Commission, 8. 1 and S. 1400—which attempt to
define the circumstances under which an organization is culpable for
the acts of its agents, We found the provisions in the Brown Com-
mission bill to be confusing, OQur recommendation initially was that
this should be case law rather than being codified. We read the corre-
sponding provisions of 8. 1 and S. 1400 and we have the same problem,
and we still feel that there ought not be an attempt to codify that
in any of them.

i1t is to be codified, we are not satisfied with the provisions of
either S. 1 or S. 1400.

Senator Hruska. Is that the provision that imposes lability upon
officers of the corporation for all acts of their employees? )

Mr. Farrs. It goes both ways. There arve some provisions dealing
with the liability of the organization, a corporation, for the acts of
its agents. Then it also purports to define the Hability of the agent
for the acts that he perforrus on behalf of the corporation.

Senator Hruska. What is your suggestion in that regard?

Mr. Pavis, The suggestion as to both provisions is that they not
be codified, that they be left for judicial development.

Senator Hruska. That would leave it pretty wide open for the
court, would it not?

Is it not desirable to give some statutory structure to this area so
that the courts and the people who are governed by the statute
would have something to go by. _

Mr. Fatus. That 18 always a hard choice. There are obviously
avens where codification is helpful. There are some areas where we
think the problems are such that they ave difficult to define in the
statute and where the courts can handle them better. Wo are not
aware that the courts have experienced problems in this area, and
we perceive in all three bills that there has been great difficulty in
arriving at o suitable definition, which persuades us at least so far,
that maybe the definitionel problem is so difficult that it ought to
be dropped. For example, in S. 1400 there is one provision that talks
about the organization being liable for acts of the agent in the course
of his employment. There 15 another provision as to the liability of
the corporation in areas where the agent acts in an area where he
has been given responsibility and where he is acting {for the corpora-
tion’s benefit.

Now; I
precise- (liff
overlap or-‘dojuleverlap. o

In that sarwedbill there is o provision making the organization liable
for the acts of the agent within the scope of his actual or apparent
authority. T question whether the organization—suppose the organiza-

ay that it is very difficult for me to perecive the
bcbween those two and the extent to which they
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tion has forbidden the agent to do something, but on traditional agency
concepts he has apparent authority?

Should the organization be criminally responsible?

I guess we have two problems. One—we get down to a little more
detail on this in our report—we think there are problems with the
definitions that exist, and we have remaining doubts that this par-
ticular provision can be codified in an effective way.

The next point to which T would like to speak is on the question
of the defense of insanity. In our original report we recommended and
endorsed the position of the minority of the Brown Commission
which took the view that insanity should not be a separately recognized
defense. It should be a defense only in those circumstances where
it negates a state of mind that is an essential clement of the offense.
[ think an example might be that which was given in the working
papers of where o fellow choked his wife to death, but thought he
was squeezing a lemon, because he was so insane that he could not
tell the difference.

There would be no intent to kill because he would not know what
he was doing in that sense. The minority of the Brown Commission
recommended that that be the limit of the insanity defense. 8. 1400
has taken that view, and that is the view that we endorse, There,
of course, has heen o lot written on this and a lot of debate on if.
I do not propose to try to summarize that here.

But I think that the various considerations and the balancing of
them is well stated at pages 248 to 254 of the working papers, and
I think that the principal thrust of the argument there, as'T say it
does balunce the considerations, the prineipal thrust of it is, if you
have an insanity defense beyond what T have just deseribed, you get
into an endless and not very helpful metaphysical kind of debate
whether a man is responsible. And the suggestion was made there
that this is not the way to go about this thing; that that kind of
debate gets down to angels daneing on the head of o pin, as to whether
the man should be “responsible’” or not. The petter way is not to
treat it as n separale defense.

[n most of these situations where the offense has been committed
with the requisite intent then something has to be done with the
individunal, the question largely is, What should be done? Should
he have psychinfric treatment? Should he be incarcerated or what?

The position taken in the working papers and by the minority of
the Brown Commission was the better way to deal with the problem is
after conviction, to then determine what 1s the best way to deal with
the problem. The question also arises in determining whether the man
was capable of standing trial and so on. T guess the point that im-
pres-es me most is the argument that the endless debate over whether
aman, as I say, is in the ethical, moral sense, “responsible”, is one that
is not terribly helpful. It is a diversion of psychiatric and perhaps
tegal effort.

Senator IIruska. From your reading of S. 1400 in this regard, which
yvou state that you prefer, is it true that there is a class of cases to
which the insanity defense would not extend under S. 1400?

Mr. Fanus. Oh, ves,

Senator Hruska. That does apply now?

Mr. Fants, Yes.
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Senator Hruska. Those cases involving, for example, irresistible
impulse?

Mr. Favus. That is correet.

Of course, the law may be somewhat unclear even if it is not changed.
But the minority of the Brown Commission and 8. 1400, and the one
we endorsed, would unquestionably narrow the insanity defense
against what it would be under existing law, and that is a conscious
judgment. ‘ . .

The next point to which I would like to speak is the guestion of the
entrapment defense. All three of these bills attempt for the first time
to codify the defense of entrapment. It has been codified, 1 under-
stand, in a number of States. In this instance we think codification is
a good idea because there is considerable ambiguity and confusion in
the cases. That ambiguity stems in large part from the conflicting
views as to whether really the purpose of the entrapment defense is to
discourage the Government from doing things that 1t should not do, or
police officials and so on of doing things that they onght not to do by
the way of setting up devices of entrapment, or whether the focus
should be on the guilt or innocence of the particular offender, whether
you should determine whether the circumstances of the entrapment
and the circumstances of his conduct and background are such as to
conclude that he was innocent of anything for which he should be
punished.

The Brown Commission tock the view that the focus of the entrap-
ment defense should be on whether there has been a governmental
impropriety, really. It should be treated in the same fashion as a
coerced confession. The question really is not whether the particular
offender or defendant is guilty or innocent. Once you find that there
is u coerced confession or conduct amounting to an objectionable
entrapment, that is enough.

5. 1400 and S. 1 both 1n one way or another lean toward the other
view, that you should take into account and allow as a way the Govern-
ment can avoid the entrapment defense an investigation as to whether
the defendant had » predisposition to commit the crime.

We favor the view taken by the Brown Commission for two rea-
sons. First of all, wve think and are persuaded by the working papers
that in this instance the proper focus should be whether the govern-
nent has been guilty of impropriety in the entrapment. The principal
purpose of the defense is to discourage law enforcement officials
from doing things like this. If it can be shown that they did do them,
then the entrapment defense should operate without an exhaustive
inquiry into the precise attitudes of the defendant.

The second reason why we favor that view is because once you get
into the total question of the defendant's predisposition and whether
he committed such crimes before, you tend to turn the trial into an
eviluntion of the defendant’s attitudes and background and his
guilt or innocence of other antisocial behavior, which we think is
probably inappropriate. As the working papers also point out, to the
extent that predisposition to commit that offense will avoid the en-
irapment defense, it encourages law enforcement officials to be lax
in their approach to this kind of problem then you are dealing with
someone that has committed crimes in the past. They figure that they
can get away with entrapment in a situation like that because they
can always say, well, oh, well, he has done it belore.
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The final point to which I wonld like to speak——

Mr. Svaanrrr. I take it you do not consider predisposition as ini-
material, but for policy reasons would eliminate it from consideration?

r. Farts. We agree with the Brown Commission approach in
saying that it should be considered immaterial because to make it
material, first of all, leaves a loophole in the entrapment defense
which diminishes the desired impact of discouraging improper con-
duet by law enforcement officials. And second, because it opens up
a_very difficult line of inquiry when you get into the question of
whether there was or was not o predisposition.

So we would mdke it as a—well, the Brown Commission bill has
language something like, that the entrapment would exist if a law
enforcement official—and I cannot quote you exactly—had taken
actions which might induce a person who had otherwise lawful
inclinations to commit the crime. That is still & test that has nothing
to do with this particular defendant. It is a question, looking at the
law, it is an objective test.

It is & question of looking at the law, at what the law enforcement
official did, to see if it is the kind of thing that might be expected to
make a law abiding person to do something that was unlawful. The
kind of thing that we probably think is undesirable is to make the
availability of the defense turn on a particular inquiry as to the dis-
position of the particular defendant.

Mr. Svarnmurr. As I understand the majority rule in the Supreme
Court_cases, it is really a meshing of the two, is it not? Don’t they
treat both predisposition and action of the law enforcement officer
as material to a determination of whether this particular individual
had been enticed into committing a crime that he otherwise would
not have committed? )

Mr. Farus. T am not sure whether this will clarify the law or
change it. Maybe Mr. Lawler will have some bettor feeling on that.

As 1 said, one reason for codifying this defense is that there is
some difference of views in the cases and there are cases that some-
times emphasize the predisposition and sometimes look at it the
other way. This may affect a change in the law.

Mr, Suawvrrr. As 1 understand the provisions in S. 1400 and
perhaps 8. 1 also, they are mainly directed at codifying the Supreme
Court majority opinions in this areq.

Is that accurate?

Mr. Fawrs. T am not certain. T do not disagree with you. All I
WM saying, as a matter of policy we were persuaded by the idea that
whatever the courts have said » predisposition of the particular
defendant ought not to be a factor.

Mr. Stmanrr. Would some of your problem be solved if vou made
it a pretrial determination by the judge as a matter of Taw, so that
he_could inquire into both sides?

Mr. Fanrs. T think that would be preferable. T do think that
would be preferable. That would help to meet the problem of the
kind of inquiry one has to get into to determine whether predisposition
oxists.

Tt would not meet the peint—and this is really a flatout question
of policy—How important is it to dissuade law enforcement officinls
from engaging in entrapment?
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ink that is of overriding importance, as for example, the
irnﬁ)foirt?alilctzzmélf\ dissuading law enforcement officials .’fr(ém Cﬁgl'?tnfgl
confessions, then you would say, I suppose, let 'ust }U.S} r&m ke it o
defense and not let the judge or the jury inquire in .ohw hethe there
was a predisposition. I think 1t is a question as to how imp
th%}ill‘tg.SUMMITT. There arve two values here. ’I‘hg law enforcmﬁm;:
officer’s job is also to solve crimes and to use offective, as well as
"PpioPpate m&thods fmz}f}z(s)esgue%ions are easy
Ir. B . None of the stions ar
%,ﬁ I‘S%I#Z\S;ITT If we are always critical of the lm'v %nfi)'rcequtlﬁ
officer sometimes Wellose sight1 of t%]e fz}ctpt&%ltégfou are dealing w1
3 serious criminals too, such as heroin pushers. ]
borﬁler? e%‘l,SELs. As T say, these are value judgments. To the 1@\1;31111%
that you have a very broad entrapment defense, so_r‘netlpcoll{).?d\ o
go free who ought not to have gone free. That is the kix
balancing that W% }are 12on.‘;t&ntly domg.
. Suaanrrr. Thank you. ) ‘
Qg %K;ILS The other matter I want to comment on is on (‘,.ltx}e mtﬁ]tl(':l
of conspiracy. We have a number of comments in our re(;l)?l on this.
The commission bill, the Brown Commission bill, would have e 1{1 i
nated the so-called Pinkerton rule that a party to a _couspiracy m
guilty of all crimes committed by any other party to the conspir a%\(
which are reasonably foreseeable. S. 1 does not conm‘m any specific
provision on the point. 8. 1400 codifies the Pinkerton lul% o]
As we indicated in the previous report, we agree with the appl(})gxc Il
of the Brown Commission in abolishing the Plnquton r‘u](t.. We ¢t 111113;e
that it sweeps too widely in making people responsible f.101 5:1 131533 Qvtlfev
they do not have the kind or degree of culpability \thlC 1 we think the)
ought to have in order to be held responsible for Lh}ose c?xmez. law be
Second, in our original report, we urged th?at tlefplGSEfn. Lo e
changed by narrowing the conspiracy, the oﬂensewo conspix byl’l n
another way. None of the bills, neither the Brown Commlsaqr; 1
S. 1 or 8. 1400, has adopted the suggestion and we reiterate it.
" i 3 2t > suggested that we thought ought
The kind of language that we suggested : ght ought
to be incorporated: would require for a person to be guilty o Ule fci rime
of conspiracy that he take or commit himself to take somelsyzm ; nt
act in furtherance of a conspiracy, that it not be enough ]tm. ﬁle‘le Y
he is a part of a conspiratorial group and that somebolc.y}E tat eﬁem;
overt act, but that he either takes or comnnts’_hnlnse f1 ?0‘3(30 &
significant step. Again, it is a question of the l\m‘(‘ sz( K eﬁuf - of
culpability that ought to be necessary to punish a person for what
v serious crime. ' ,
bo’ll}llxz’til'?i’nsi;ﬁés the comments 1 have. Mr. Lawler is prepgred tf({? con:—
ment on the provisions which define the various substnnt‘lvle 100 e?st(iw
[ bave gone through what were chapters 1 (;!u‘oqgh_ 7 a]r[lc : oti be
Brown Commission bill, and Mr, Lawler will direct hlmse‘ t‘(.) .se_(f:i (‘?m‘t
11 through 18, T believe, again hitting just some of the more signific
l)Ol\nft: LAWLER. As stated by Mr. Falls, the cqmmittreq has z}.t‘tt;mpltecz
a section by section analysis of the proposed bills, and ?he Ve‘}\}b%mge &s:\t
in our written report, which is o rather lengthy repor t. . ﬂc l?s:;'ionq
times expressed a preference for one or another section of the v ;
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proposed bills, and at other times we have merely indicated problems
which we think exist in the entire area.

Unfortunately, this type of comparative analysis of four different
sections does not lend itself very easily to an oral presentation. I
know that during the committee meetings when a subeommittee would
report on a particular section and they would attempt to indicate the
distinctions between the various bills, it was very difficult to follow
ab times unless you had the three bills open before you and you could
compare the language of the various bills. So that in dealing with these
chapters, that is, 11 through 18, we would rely primarily upon our
written report.

I will pick out certain sections which the committee feels, or that
[ feel, deserve some additional comment.

In chapter 11 itsell, I would direct myself first to the section on
treason. The committee has expressed a preference for the Brown
bill. We have expressed that preference because the Brown bill limits
itsell more than the other bills, and it limits the offense of treason
by applying only to nationals of the United States; second, to times
when the United States is engaged in international war; and third,
to participation in or facilitation of military activity to aid the enemy
or to obstruct the victory of the United States. We feel that that
particular language is preferable to the language chosen by the other
sections.

But within even the Brown bill we would strongly recommend
that there ho a statutory definition of the term war. It is a term that is
used within those sections, and we think that in applying the section
for treason in a criminal trial, in light of the serious penalties involved,
a statutory definition of the term war would be quite helpful.

Next, in dealing

Mr. Suaarrr, Excuse me.

Do you have any suggestions as to what the content of that defini-
tion might he?

Mr, LawLer. We have not suggested a particular definition. It
was discussed at a committee meeting, and it was clear that we were
going to have some difficulty in defining the exact concept of war.

Mr, Suanvrr. Previously in relation to something else you suggested
that, beeause the area was so complex it could not be logically codified,
we should thervefore leave it undefined and let the courts give it
content on a case-by-case basis,

Why does not that same principle apply here?

Mr. Lawrer. I believe in the past we pointed oul various consider-
ations which should be taken info account in defining a term such as
war, And perhaps the end result will be that you will find that it is
so diffiealt that 1s 1t going to have to be defined by the courts,

1 will acknowledge n eertain--1 would not say inconsisteney, but
in Mr. Falls’ remarks he has suggested leaving to the courts certain
areas rather than attempting to codify, Here we arve indieatling that
a statutory definition would be helpful.

I think that the main reason for the suggestion was that, because
of severe penalties that we are dealing with in the section on treason,
that the Code should define exactly what is meant by war in dealing
with this section. We do not have a proposed definition; perhaps we
can address ourselves (o that problen:.
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Mr. Sumyarr. I wonder if the culpability standard for the defense
would not help you. If you had to “know” that the conducet was engaged
in in a time of ‘“war,” snd il the Government had to prove that
knowledge, would not that solve your problem?

Mr. Lawirer. It would certainly resolve one of the main objections,

T think what the committee had in mind were various situtations
that have existed within the last 10 vears where there has been con-
flict but there has been no declared war and the chances of that type
of situation repeating itself again.

With respect to the equivalent of the Smith Act, that is the advo-
cacy of insurrection, the committee was disturbed by the language
chosen by S. 1400, which proscribes, among other things, incitement
of conduct which then or at some future time would facilitate the
overthrow of the United States,

This language appears to be designed to dilute the test of clear and
present danger test that is contained in various cases. We do not
approve of the language of 3. 1400, and we consider it of dubious
constitutionality, to the extent that it may affect those existing cases.

Mr. Maevin, If the clear and present danger test were of clear
constitutiona! dimension, wonld it not be read into the statute
anyway?

Mr. Lawrer., I it were, then, it might result in the unconstitu-
tionality of a section that tries to dilute that standard. If we acknowl-
edge that as the prevailing standard, to pass a section that contains
language that would attempt to change it would be ineflective.

This is an area in which the committee has some rather strong
feelings, areus of free speech and legitimate advocacy. We think within
these particular sections the language should be very carefully drafted
50 that criminal statutes do not limit or chill the right of {ree speech
of various individuals.

Again within this same section, the working papers of the Brown
Commission have suggested that an attempt to commit advocacy
would not be a crime unless a substantive offense of prohibited advo-
caey actually occurred. To that extent, S. 1, we feel, is preferable
beeguse it eliminates attempts or solicitation within these particular
sections.

We have concluded our analysis of this parti¢ular section by indicat-
ing that we feel that the Brown Commission bill and the S. 1 version
are preferable to the 3. 1400 section, but again urge that careful con-
sideration be given to the wording of any section which deals with
making criminal any type of advoeacy.

[n dealing with the section on the misuse ol national defense and
classified information, specifically that section that deals with dis-
closing elassilied information, it is our conclusion that the language
contained in 8. 1 is more earefully drafted and preferable to the other
two sections, We have made a suggestion in this particular avea that
a defense of improper classification be added as an affirmative defense
in this seetion. We are aware of the problems inherent in creating a
defense of improper elassification as it relates to needs and the legiti-
mate concern of the Government to proteet classified information,
even at o publie trial, ‘

We think that any such defense or the language of it would have to
be carefully drafted. However, we do feel that a defense of improper
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classification should be considered and should be passed to cover this
particular section.

Mr. Svanvrre. Is that section 1124 in 8. 14007

Mr, Dawner. 1 believe it is section 1122,

Mz, Svanvrrr. Thank you.

Mr. LawrEer. Skipping to chapter 14 which deals with the Internal
Revenue sections, the three proposed bills have reworded the language
now contained in the tax evasion sections. Various commentators for
tax reviews have indicated that the language of these sections might
be interpreted by the court as weakening the standard that would
have to be proven before someone might be convicted of tax evasion.
Specifically, they indicated that the removal of the word “willfully’
from those sections might be construed as creating a new standard.

We, therefore, have recommended that the term “willfully” be
included in any section that deals with tax evasion.

In addition, the law, as it presently exists, requires that the Gov-
ernment must establish a substantial tax deficiency before a conviction
for tax evasion would lie. Again, we would recommend that that
particular standard be included in any tax evasion section. We think
that there should be a requirement that a substantial tax deficiency
exist before someone be convicted of a felony in the Federal court.

As to the punishment, we have previously indicated that we prefer
one penalty for tax evasion. And to that extent, S. 1400 contains or
follows that particular recommendation and creates or makes all tax
evasions class D felonies, and we approve of that particular approach
to penalties for tax evasion.

Mr. Stanarrer. The culpability standards defined in chapter 3 of this
bill are limited to four terms.

How would you define “willfully” in this context?

What kind of content would you give to the word “willfully”’?

Mur. Lawrer. I do not know if T can paraphrase it right now. Most
of the criminal sections as they now exist include “willfully.”” There
is o standard charge which is given by the court as to what “willfully”
means, 1 think it would be our view that that standard charge be
followed. And the committee would be glad to provide a definition of
swillfully,” if that would be of some help. But T think the standard
definition of “willlully’’ would prevail.

Mr. Svansirer. Maybe if you would submit a definition for us to
look at.

Mr. Marviy. You say a deficiency should be an element of the
defense?

Mr. Laweer. As the law presently exists, no tax convietion may
result unless there is a showing of o substantial tax deficiency. That is
an clement now that the Government must establish at trial. We
believe that that should be contained in any criminal section dealing
with tax evasion, the requirement that there is & substantial tax
deficieney.

Mr. Marvin, Coneeptually, isn’t that approach inconsistent with
the attempt provisions which would codify the law of attempt and
would apply throughout the code? Under the law of attempt, a person
is eriminally liable if he intends to engage in certain prohibited conduct
and does engage in some conduet but for one reason or another, fails
to consummate the offense. Take an example in a tax fraud case.
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Suppose the person intends to deprive the Government of certain tax
moneys that he thinks he owes and files his return with that intent.
However, he makes a mistake in failing to remember that he could
have earried over certain losses or could have taken certain deductions.
As a result, although he intended to defraud the Government and did
everything he could to do so, there is, in fact, no tax deficiency.

My question is this: If he intended to defraud the Government in
not paying taxes, but, in fact, he does not owe a deficiency, should he
nevertheless be subject to conviction for attempt to evade taxes?

Mr, Lawner. We think that would be covered by other sections;
that is a false statement in o veturn is also a crime. Tt can be covered
in that type of section.

Tor a tax evasion conviction itself, we think there should be a sub-
stantial tax deficiency. Other than that, it can be handled in different
seetions with, perhaps, different penalties.

Turning to chapter 16——

Mr. Fanns. I might point out in that, as I read in S. 1, you see in
the tax evasion provision which is graded from a class B to o class D
felony, that would require that there be due and owing a substantial
tax lability. But disregarding o tax obligation, which is a class D
felony, does not have that element.

Mr. Lawrer. In chapter 16, dealing with kidnaping, both S. 1400
and S. 1 contain an additional grade of erime. That 1s, they distinguish
between o kidnaping where the victim is released alive but with
serious injury from a kidnaping where a victim is released unharmed.
We think that is a helpful distinetion, and we approve of the inclusion
of the additional grade within both of those sections.

Also, with respect to jurisdiction, 8. 1, unlike the other two drafts,
provides for Tederal jurisdiction over kidnaping where the mails are
used in furtherance of the erime. We approve of the broadening base
for the jurisdiction of kidnaping. We suggest in our report the in-
clusion in the kidnaping section of language similar to that presently
contained in the security sections for giving Federal jurisdiction over
kidnaping. That is language equivalent to, “by the use of any means
or instrumentalities of transportation or communication in interstate
commerce, or by use of the mail.” .

In other words, we think that the crime of kidnaping, which is
clearly a serious one, should contain within it the broadest possible
jurisdictional base, because we think there is an overriding considera-
tion for allowing the Federal Government, for investigative purposes,
and also for prosecution, to become involved in kidnaping.

Again, we approve of the approach of S. 1, and we suggest even
going beyond the terms of S. 1 for providing a broad jurisdictional
base for the crime of kidnaping.

Mr, Stmnrrr. The time limit for the TBI getting into the case is
not sufficient: to cover that?

Mr. Lawrer. The time limit for the FBI, as I understand it,
merely relates to getting them into the investigation. ‘There really is
no logical basis for the 24- or 48-hour rule. There is no reason for it.

- 1I' the FBI is going to get involved, it seems to me they should get

involved immediately. 1f broadening the jurisdictional base would do
that, we are in favor of it.
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With respect to chapter 17, the mail fraud provisions, both S. 1
and S. 1400 enlarge upon the Brown Commission bill as far as the
type of conduct which is covered by mail fraud. We approve of that.
We were critical of the Commission bill because we. thought that it
unduly restricted the concept of mail fraud to larceny.

Members of the committee have found that the mail fraud section
has been very helpful as far as protecting consumers and allowing law
enforcement officials to become involved in various situations.

Of the two sections, the committee has found that 8. 1 is preferable
because by its terms it covers one who either devises or engages in a
scheme of fraud, whereas S. 1400 only secems to cover one who has
actually devised the scheme.

Tn addition, from a practical point of view, we approve of the con-
cept that multiple mailings may be handled as a single offense. As it
is presently handled now in the Tederal courts, each separate mailing
constitutes o separate offense, and that allows for multicount indict-
ments, which sometimes may be useful for the Federal Government.
As n practical matter, it really makes no sense. Generally, it is one
scheme, and a certain number of letters are sent out. We approve of
the concept of handling that as a single offense rather than as multiple
offenses with various mailings.

Again, in section 17, addressing myself to the theft of records
sections, which deal not only with theft but with receiving stolen
property, we have found in our analysis of the sections that the defini~
tions of theft and property are very broad. As an example, 8. 1400
defines property as including intellectu al property and information.

One of the ways in which it would appear that this particular
section can be used as it is presently constituted would be in the
prosecution of newspapers or reporters receiving papers or intellectual
property or information. We are concerned that this particular seetion
in the thelt section be used as a form of censorship or that it huve
chilling effect on the publication of various documents. We consider
this to be & very sensitive area, and we question whether this particu-
lar subject—that is, the possible prosecution of reporters or newspapers
for receipt or publication of various documents—should be handled
simply within the theft scctions, or whether they be contained in
other sections which really devote themselves to the sensitive nature
of this type of problem.

Tn chapter 18, we have previously taken policy positions with
respect to various eriminal sections contained therein, and we have
reviewed both S. 1 and S. 1400, and we adhere to our conclusions
reached in the original report.

That is, with respect to firearms, we_support the Commission
majority in the view that Congress should ban the production and
possession of or traflicking in handguns, with certain exceptions.
And we also question the wisdom of including Federal gambling
sections and sections dealing with prostitution.

With respect to gambling, I should state I was a member of the
minority position which stated that as long as there were going to be
State gambling sections, it seemed to make sense that the Llederal

Government assist the States in the enforcement of those laws. T sy
that in the anticipation of some question on the subject.

Those generally would be the comments that we would have with
vespect to chapters 11 through 18.
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If there are any additional questions, or if it is felt that we might
be helpful in submitting some additional documents or anulyzis
obviously, we will be happy te do so. T

My, Farus. T would like to conclude then with a few comments on
the sentencing provisions. I will be brief. )

In general, we approve of the efforts of all three bills to bring
uniformity to sentencing structure., We approve of the classification
of offenses by grade and the effort made to make more consistent
and to level out the sentencing limit.

We do have some criticisms, however, of some of the provisions in
the sentencing area. First of all, we believe that the recent trend

toward liberal use of probationary sentencing or the granting of
parole is commendable. Enough is now known about the ineffective-
ness and sometimes the counterproductiveness of incarceration to
conclude that out-of-prison efforts to direct and correct offenders
should be encouraged. For this reason, we prefer the Brown Com-
mission approach in this ares, because the Commission, in effect
in its bill created a preference for dispositions that did not involve a
prison sentence. It established a series of findings that should be
made in order for there to be & prison sentence imposed. (
5. 1400 goes the other way. It creates a presumption in favor of
imprisonment and says that there should be probation only if certain
requirements are met. And S. 1 sort of stands in the middle by saying
that certain things should be taken into account but without seeming
to create a predisposition either way. T

The intent of the Brown Commission bill that was indicated, 1
think, in the working papers or in the comment was to discourage the
automatic impositien of prison sentences and to require that the court
really mandate or provide for a prison sentence after concluding
that it was the necessary and appropriate thing to do. We believe
that the approach taken in the Brown Commission bill is better, and
we would recommend that it be adopted. ,

We think that all three bills fail to do something that badly needs
doing in the probation and parole fields. This may be something
more appropriately done in the Federal Rules of Criminal Procedure
and it 1s something that, in act, may be under study in that Contiee-
tion. But we think that the procedures and processes of probation ...
parole should be systematized and should be defined.

We think that some kind of minimum due process standard should
be employed, including the right to counsel, the right (o a hearing, and
an appellate view in areas of this kind, in view of the importagce of
thg decisions that are made in that arvea.

The next point; we disapprove of the provisions for mandatory
minimum sentencing in S. 1400, There are no comparable provisions
zdx}‘the Brown Commission bill or in S. 1. This ig something that is
d ésg*ilstze(},z gxse think, rather effectively in the working papers ut pages

1t 1s there pointed out that the ides of mandatory minimums has
been much criticized by the American Bar Association, the American
Law Institute, judges and prosecutors, on the basis that it takes away
from the court, and the prosecutor for that matter, the discretion
that they think appropriate in connection with probation and parole.
Beyond that, madatory wminimums have historically been subverted
or cirecumvented merely by having the prosecutor use a different charge
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to which the mandatory minimum is not applicable, sometimes by
subterfuge and sometimes by charging a crime of which the defendant
is not guilty.

The nexb point, and this is something on which, obviously, books
could be wribten, or one could speak for a long time, which L do not
propose to do—we oppose the death penalty. And we, therefore
gpprove of the position taken in the Brown Commission bill and dis-
approve of the positions taken in S. 1 and S. 1400.

We took this position in our original report. As I say, books can
be and have been written on this subject. I would like to make two
points.

First of all, we have seen no persuasive evidence to support the
proposition that the death penalty has been an effective deterrent,
particularly when we recognize that many of the crimes for which it
has been imposed are of a kind which are essentially not deterrable,
erimes commitfed in moments of passion, illness or the like. And we
have seen no evidence that persuades us that the moratorium over the
past 7 years has provided any basis for changing that conclusion.

This lack of any firm evidence to support the detervent effect of
the death penalty, in the light of, we think, the apt characterizations
in the Furman case, for example, as to the impact of the death penalty,
[ think Justice Brennan described it as uniquely degrading to human
dignity; Justice Stewart, that it is the degradation of all that is in our
concept of humanity, it is the kind of thing that is an emotional issue
and so on. Onr judgment is that there should be no death penalty.

We think that there is serious question whether any of these three
bills would meet the standards of the Supreme Court in Furman v.
Georgia. Those standards are obviously difficult to distill from the
many opinions in that case, apart from the opinions of the judges that
thought that it should be in all events and all instances unconstitu-
tional. The opinions of the other judges that went to make up the
majority have been and can be read as indicating that any situation
in which there is discrotionary imposition of the death penalty is
unconstitutional.

While all three of these bills to n greater ov  lesser extent try to lay
down guidelines to make clear the circumstances in which the death
penalty will be imposed, it appears to be a virtually impossible task.
And each of them leaves considerable room for the application of
standards that are inherently vague. So we think that none of them is
likely to mert the test of Furman v. Georgia, and there is serious ques-
tion whether any bill, any workable bill, can be drafted whith would
maet the standards of Furman v. Georgia, just because it is s0 difficult
to identify in advance by a clear definition a set of circumstances in
which the death penalty will always he appropriate.

The final cainment is with respect to appellate review of sentencing.
We think there should be appeliate review of sentencing. The Brown
Commission bill proposed such o provision but did not detail the sup-
porting provisions which would make appellate review meaningful.

Wo think in order for appellate review to be effective that there
should be a requirement of o statement by the sentencing court of the
bases and reasons for the sentence. Without that, the appellate review
cannob be effective.
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S, 1400 has no provision for appellate review ol sentencing, and
S, 1 provides for appellate review only in very limited (',iromnstba‘n('(m
Indeed, the provisions ave susceptible of the interpretation that
it really did not intend to broaden the scope of appellate review
mueh bevond what the courts have already been willing to do. So
that we ‘would urge that there be appellate review of sentencing
anct that it be implemented by provisions concerning findings i;
support of the sentence that would make review effective, T

Mr, SrannTT, Would you have some provision in the scheme
of an appellate review of sentencing for the Government to appeal
an inadequate sentence?

Mr, Fanns, That is not something on which the commitice as a
whole has made a recommendation. We do not think-—this is a
related question; it is not direetly responsive. We do not think that
when the defendant appeals on (he sentence that the eourt should
be free to award a heavier sentence, because we think that would
deter suelt appeals.

Frankly, T do not think that we have really come to a conclusion
as to whether the Government should be able to appeal an inade-
quaie senfence. But we wounld be happy if you would want to rve-
quest a comment on that, we would be happy to consider it. '
_As we did when we appeared last time, we are happy to respond
il we can to any question you would like to address to us. That
was done when we appeared here before, and we did respond on
several particular points that were raised, ol

Mr. Svanneer. This point has come up before in the hearings
on senfencing review as to whether the Government should have
the right to appeal. .

'\\{1 E/\LL;‘. I k{]\t)lw it has been discussed.

Mr. Svyarrr. What  standard w ’ » for '
R R rd would you apply for appellate

Mr. Farws. ]n(\y}lubly, it cannot be terribly precise, S. 1 uses
as g basis {or reviewing a sentence abuse of disercetion. That, as it
has been used in cases, has been given a narrow meaning and has
given so little review on appeal that we would feel that it would
mmount to no review, at all.

I suppose what one must do is pick a phrase which would indieate
that you are mandating to the appellate courts that they do more
than they have done in the past. But I do not think that it can be
awfully precise because T suppose the objective is that across the
country and in whatever court that you will apply more or loss
the suiue sentence for the same offense in the same cireumstances
and I think that it has to be a fairly general mandate that will enable
th(j\('om:ts of appez}ls to try to introduce uniformity.

Mr. Svanurr, You wonld go further than just teying to correct
the (mh:ngoous sentence, ' S
o (:\rlel.gi(:u;:,sl.‘o{];q\vo%{{ thn}%i 80, Our feeling is it is important that
fon the o o onal c'uln‘tboz n_ut.y'm applying the same sentence

i <‘)nlv wn\("nlt)o (111(1) hll}I] i))}tu.r:tl‘nll) %1;@ sm‘nq‘cn'cumstnn('os. .
ized look at the thing. As I iri\{"(‘(inzlh() r(l)oll“: o lm lm}*o e oo
e o0k @ {thing. As 1 say, 1 ot see how that can be done

ding to a very detailed set of specifications. T think there has
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to be some leeway, [ think it would have to be a fairly general kind
of mandate in this particular instanes,

Mr. Suammrre, Could early eligibility for parole solve part of that
problem?

Mr, Fanus. I do not know that it would solve the problem. You
know, one ol the reasons, I suppose, for consistent uniform sentences
is to give people the fecling that justice is being done. I think that
they get o good [eeling that it is not being done, even if the situation
is later corrected, if a man in one court is sentenced for 15 years
and someone in the same circumstances in another court is sentcaced
to 5, even though the situation may ultimately be corrected by some
action,

Mr. Suammrrr. In essence, a parole board may review the case
after 6 months. That is o review of the sentence, m a sense.

Mr. Favns. T agree with you that that diminishes the undesirable
impact of inconsistent sentences. I do not think that it removes the
problem. It helps.

Mr. Lawser. I would think that substantial improvement would
have to be made with the parole board, though, because no one is
satisfied right now as to uniform standards being applied when
individuals come up for parole.

The other problem, of cowrse, is—it is probably not so much
present-—with the difference between a 10- or 20-year sentence where
the individuals come up at the same time. It is probably more ag-
egravated in a situation between a suspended sentence and someone
who receives a 214 or 3-vear sentence, because just going to jail
obviously disrupts family life as far as the ability of the individual
to hold a job, ot cetera.

That situation is the one that cannot be remedied by parole.
That is the diserepancies between different districts and even within
a single district, with the same situation resulting in a suspended
sentence or 18 months in prison.

Mr. Farns, T think that there is an example some years ago,
when some [ellow pled guilty to an antitrust offense oat in the Mid-
wesh some place, for which no one was ever sent to jail. He was sent to
jail and committed suicide.

This is the kind of thing we are discussing.

Well, that is all we have, unless you have some further guestions.

Senator Hrusxa. This is a very comprehensive presentation, and
we are grateful to you. Either in the analysis of tho bill or in its
writing or revision, one cannot consider any more than one section at
a time, one page at a time. Of course, that process is going on now
and the final drafting process is in progress.

It would be helpful in connection with your report here il you
could furnish us with an index on it and perhaps number the pages,

Is there an index in the process of preparation?

Mr, Farns., Our final committee report will have both an index and
consecutively numbeved pages. This will be furnished the subeom-
mittee as soon as it is printed.

Senator [Iruska. It would be very helpful and it will be used for
the printed record if we receive it in time. [See p. 7692.]

Mur. Farus. Surely.,

Senafor Hruska, Thank you very much for coming.

7691 .

Did you appear before the Brown Commission?

Mr. Fatns. We were before the subcommittee,

Senator Hrusxa. This is your second go-around here then? |
thought you also appeared before the Brown Commission, or sub-
mitted a statement, '

Mr. Farns. I do not think so.

Senator Hruska. The subcommittee will stand in recess subject
to the eall of the Chair. ' '

[The printed report of the Special Committee on the Proposed
New Federal Criminal Code of the Association of the Bar of the City
of New York, referred to above, follows:] o

[Whereupon, at 11:30 a.m., the subcommittee recessed subject to
the call of the Chair.] ’ '
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THREE VERSIONS OF A PROPOSED
NEW FEDERAL CRIMINAL CODE

{Brown Commission Bill; S.1; and 5.1400)

In May 1972 this Committee published a 96-page report en-
titled “The New Criminal Code Proposed by the National Com-
mission on Reform of Federal Criminal Laws.”® Since that time
two additional legislative versions of the proposed code have been
introduced, S.1, 93d Cong., 1st Sess. (1973), introduced by Sen-
ators McClellan, Ervin and Hruska of the Subcommittee on Crim-
inal Laws & Procedures of the Senate Judiciary Committee, and
$.1400, 93d Cong., 1st Sess. (1973), introduced by Senator Hruska
and others at the request of the Department of Justice, H.R. 6046,
93d Cong,, Ist Sess. (1973) is identical to S.1400, and H.R. 10047,
93d Cong., 1st Sess. (1973) is the same as the original proposal
of the National Commission, chaired by former Governor Edmund
Brown of California.

This report analyzes the three proposals in the light of our
earlier report (cited as “Report”), to which extensive reference will
be made to avoid repetition. The three proposals will be referred
to as S.1, S5.1400 and “Brown Commission” or “C.” Chapter num-
bers utilized in the headings of this report follow those of the
Brown Commission bill.

In many respects our earlier criticisms of the Brown Commis-
sion report have been taken into account by the Subcommittee
staff in its preparation of S.1 and by the Department of Justice
in S$.1400. For the reasons which follow, however, we believe that
further revisions of each of the three bills are necessary before they
would be ready for enactment into law. We urge that in further
study of the three bills an effort be made to cembine the best fea-
tures of each, and that, where all three bills are defective, those
defects be corrected.

°® For other Association comment, sce Special Committee on Consumer Af-
fairs, “The Propused New Federal Criminal Code and Consumer Protection,”
27 Record of The Ass’n of the Bar of the City of New York 324 (May 1972),
also in “Reform of the Federal Criminal Laws,” Hearing before the Subcom-
mittee on Criminal Laws & Procedures, Senate Judiciary Committee, 92d
Cong., 2d Sess., part 111, subpart B (March 1972) at 1827-28,

1
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Chapters 1 and 2

PRELIMINARY PROVISIONS AND FEDERAL PENAL JURISDICTION

General Purposes

S.1 §1-1A2 and §1-1A3 contain a statement of the general pur-
poses and rule of construction for the Code. These provisions
shorten and simplify the statement of general purposes as con-
tained in C. §102, which is probably to the good. The emphasis
in these provisions of 5.1 on the necessity of “giving due notice
of the offenses,” on the “findamental principle” that no one should
be subject to punishment “unless his conduct was prohibited by
law,” and on the mandate that the Code be construed “according
to the fair import of its terms” will presumably insure that only
conduct which is clearly prohibited by the language of the statute
will be punished, whether that objective is achieved by reference
to a doctrine of “strict construction” or otherwise. (cf. Report

pp. 6-7).

The only quarrel one might have with the statement of gen-
eral purposes in S.1 is the suggestion that the Code “aims at the
articulation of the nation’s fundamental system of public values
and its vindication through the imposition of merited punishment.”
(§1-1A2). It is perhaps too grandiose to suggest that a code di-
rected at defining only those kinds of conduct which merit crim-
inal punishment is an articulation of “the nation’s fundamental
system of public values.” Moreover, the suggestion that the Code’s
objective is the vindicaiion of those valuesthrough punishment
perhaps emphasizes too much a doctrinaire implementation of
society’s desire for vengeance at the expense of a pragmatic ap-
proach to the discouragement and prevention of antisocial behavior.

Turning to S.1400, the statement of general purposes contained
in §102 of that bill seems unobjectionable, and appears to us to

be a somewhat better statement than that contained in §1-1A2
of S.1.

2
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Burden of Proof and Presumptions

We note with satisfaction that the effort contained in C. §103
to define burden of proof and the effects of presumptions has been
abandoned in both S.1 and S.1400. (See Report pp. 7-8). As we
noted in our original report, we found the Brown Commission
provisions on these subjects confusing in many respects.

Principles of Construction

As has been noted, S.1 §1-1A3 defines briefly the rule of con-
struction to be followed in applying the principles of the Code.
It has no precise counterpart in tie Brown Commission bill. It
states simply the concept that no one should be found guilty and
subjected to punishment “unless his conduct and its accompanying
culpability was prohibited by law” and provides “the code shall
be construed in the light of this principle as a whole according
to the fair import of its terms to achieve its general purposes.”
We find this provision unobjectionable except that the phrase “as
a whole” seems misplaced and should probably follow the words
“should be construed.”

The provisions of §103 of S.1400 relating to the principles of
construction to be followed in applying the Code are more com-
plicated and less satisfactory. Thus, the last sentence of S5.1400

§103(a) reads as follows:

“Except te the extent necessary to assure fair notice of the
conduct constituting an offense, the rule of strict construction

does not apply to this title.”

We do not believe that the courts’ utilization of the principle
of strict construction has in the past produced undesirable results
and we disapprove this provision. We believe further that the sen-
tence quoted above may cause considerable confusion since the
courts may be in doubt as to just how far it was intended that
the rule of strict construction be preserved. The quoted sentence

3

7697 :

indicates that it is not to be entirely abrogated. Just what change
in existing law is intended is far from clear.
General Definitions

The general definitions of S.1, incorporated in §1-1A4, differ in
significant ways from the definitions in the Brown Cornmission bill.

First, the definitions of the principal bases of federal jurisdic-

, Hon, which had been set out in C. §201 have now been included

among the general definitions. This seems appropriate, The addi-
tional jurisdictional bases set out in S.1 also seem appropriate for
the most part. Thus, S.1 §1-1A4 (25) broadens the “federal public
servant jurisdiction” to include situations in which the federal pub-
lic servant is “victimized because of his official duties” ag well as
situations where, at the time of the offense, he is engaged in the
performance of those duties.

There seems to be an oversight in that .1 §1-1A4 (26) defines
“felony” as an offense for which a sentence of imprisonment for
Snc:r year or more is authorized, whereas S.1 §1-1A4 (46) defines
misdemeanor” as an offense for which a sentence to a term in
excess of 30 days but not in excess of six months is authorized
thus leaving a gap between the two definitions, ,

S.1 §1-1A4.(27) and 5.1 §1-1A4 (28) definc in what seems to
be an appropriate way a “Anancial institution jurisdiction.”

S..;l §1-1A4 (58), defines a “receiving Federal financiul assis-
tance?’ jurisdiction. We have two comments with respect to that
provision. First, there appears nowhere in the bill any definition
of the phrase “Federal financial assistance.” In view of the many
and varied activities of the Federal government which might be
thought to constitute “Federal financial assistance,” we think that
if there is to be such a base of jurisdiction, that phrase should bé
d.eﬁnc-td. For example, if an organization is receiving a tax exemp-
tion, is it receiving “Federal financial assistance?” Second, it ap-
pears that the only offenses as to which the base of jurisdi::tion is

4
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made applicable are arson, malicious mischief and related offenses
in Which an explosive or destructive device is used (see Subchap-
ter B of Chapter 8). It is the apparent objective to permit the
Federal government to become involved whenever an explosion or
similar catastrophic occurrence might conceivably relate to, or
express hostility toward some Federal program, although this is
not an element of the offense or a part of the jurisdictional base.
Indeed, so long as the offense involves “a government receiving
Federal financial assistance,” as all State and local governments
do, Federal jurisdiction exists even though the offense is wholly
wnrelated to any Federal program. Presumably every throwing of
a cherry bomb in a school washroom would become a Federal
crime. We believe that the sweep of this jurisdictional provision
is too wide.

Certain of the other definitions in S.1 present problems. Thus,
S.1 §1-1A4 (12) defines the commerce jurisdiction of the United
States to include an offense where “the property which is a sub-
ject of the offense is moved or is moving in interstate or foreign
commerce . . .> The corresponding provision in the Brown Com-
mission bill made subject to federal jurisdiction offenses in which
“the property which is the subject of the offense is moving in
interstate or foreign commerce or constitutes or is part of an inter-
state or foreign shipment . . .” (C. §201(i)) S.1 might be read
to apply to an offense involving property if that property ever
moves or has moved in interstate or foreign commerce. More-
over, the language of C. §201(i) more clearly applies to an inter-
state shipment which happens to be at rest at the moment of the
offense. We believe that a more precise definition thaun that em-
bodied in S.1 is desirable and that the provision of the Brown
Commission bill is preferable.

We also have some difficulty with the definition of “force” con-
tained in S.1 §1-1A4 (80). This provision of the bill defines force
to include “physical action, threat, or menace against another . . .”
The inclusion of “threat” and “menace” in this definition does not
seem well articulated with some of the other provisions of S.1.
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Thus, S.1 §2-8D1(2) defines armed robbery in terms of taking
property of another “from the person or the immediate presence
of another” and using “force or threat of causing immediate bodily
injury . . . This obviously makes no sense if “force” already in-
cludes a “threat . . . against another.” The same problem exists
in S.1 §2-8D2, defining robbery.

" This definition also has a questionable effect in combination
with the provisions of S.1 §§1-3C4(a) and 1-3C4(b), defining self-
defense, and defense of others, S.1 §1-3C4(a), for example, al-
lows a person to “defend himself against immediate and unrea-
sonable use of force by another person.” Was this intended to
allow the defense where there is only an “immediate and unrea-
sonable use” of a “threat” The definition of “force” would have
that effect.

Defining force to include a “threat” also leads to a confusing
definition of “deadly force” in S.1 §1-1A4 (21). In the last sen-
tence of that definition it is provided that:

“A threat to cause death or serious bodily injury does not con-
stitute deadly force, so long as the person’s intent is limited
to creating an apprehension that he will use deadly force if
necessary . . . .

It may be very difficult to draw the line between a threat whose
intent is limited to creating an apprehension that deadly force will
be used “if necessary” and a threat intended to produce some other
apprehension.

We believe it would be better not to include “threat” and
“menace” in the definition of “force” but rather to refer specific-
ally to “threat” +in the substantive provision where such a refer-
ence is appropriate.

The separate definition of “deadly force” quoted above is, in
any event, apparently unnecessary. 5o far as we can discover,
the term is not used anywhere in the bill, although it had been
used in earlier drafts. We believe thut the degrees of force are

6
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adequately dealt" with by the definitions of the various circum-
stances in which the use of force is justifiable contained in S.1
§1-3C4(a)-(e). Presumably the nature and degree of force used
is one of the things to be considered in determining whether the
defendant’s conduct is “reasonable” and “necessary”, and the force
“proportionate” as these terms are used in subparagraphs (a)-(e).

Some of the provisions of S.1 §1-3C4 justifying the use of
force go beyond the provisions of prior drafts, and, in our view,
are too permissive in some areas in allowing force to be used.
For example, unlike the Brown Commission bill, S.1 §1-3C4(c)
would extend to the defense of property the provision that ex-
cessive force is justified when the defendant is in a state of con-
sternation, fear, or fright. We think such a provision appropriate
when death or bodily injury are threatened, but not when only
property is at stake. We continue to believe that it is best not
to try to codify these defenses.

Similarly, we believe that S.1 §1-3C4(d) may go too far in
protecting the use of excessive force by private vigilantes when it
allows the use of excessive force resulting from consternation when
the defendant is attempting to prevent or terminate criminal con-
duct.

Indeed, the phrase “excessive force” is itself objectionable. We
believe that the phrase “more than proportionate force” would be
better, :

The use of the “consternation, fear or fright language” is also
of doubtful propriety in S.1 §1-3C4(e) where it would apparently
allow, among other things, the use of excessive force by a con-
sternated doctor or guardian, without any other limitation. Indeed,
this provision is at least defective in apparently allowing the use
of force by a doctor without reference to whether he is dealing
with a medical problem or situation.

We note that the provisions relating to corporate criminal re-
sponsibility which appeared in C. §402 have been substantially

7
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revised and now appear in S.1 {1-2A7. As revised, those provi-
sions are substantially in accord with our recommendations.

We are unclear, however, as to the function of S.1 §1-2A7(a) (2)
since everything included in that subdivision appears also to be
included in S.1 §1-2A7(a)(1).

The definitions contained in §111 of S.1400 differ in many re-
spects in their language from those of S.1, and each of the bills
defines some terms that the other does not.

In most respects we do not regard the differences between the
definitions in the two bills as of great importance. There are, how-
ever, a few as to which we believe some comment appropriate.

We note that, unlike S.1, S$.1400 contains a definition of “af-
firmative defense.” We believe that such a definition is desirable,

We also note that S.1400 defines “felony” as any offense for
which imprisonment for a term of more than one year is author-

. £ .
ized and a “misdemeanor” as an offense for which a term of im-
prisonment of one year or less, but more than five days, is author-

ized. As we have noted above, S.1 defines a misdemeanor to in-
clude an offense for which a term of imprisonment between thirty
days and six months is authorized. We have already noted the
apparent hiatus between the definitions of misdemeanor and felony
in 8.1 and believe that it should be corrected. We also believe,
however, that an offense for which the authorized prison sentence
is less than thirty days is not sufficiently serious to be classified as

afmisdemeanor and therefore prefer, in this respect, the provisions
of S.1.

We will reserve our comments on the particular jurisdictional
bases chosen for each substantive offense for that part of this re-
port which deals with the substantive offenses. A few general ob-
servations, however, are appropriate.

.S.1400 makes considerable use of “piggy-back” provisions of
a kind which were included in the Brown Commission bill, but

8
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which were omitted from S.1 (see e.g., §1601(d)4 of $.1400). We
believe that these piggy-back provisions are desirable in that they
permit federal prosecution of offenses committed in connection
with the perpetration of an offense as to which federal jurisdic-

tion exists.

We believe that the “special aircraft jurisdiction” as defined
in §203(d) of S.1400 may be too broadly defined insofar as it
applies to any aircraft in flight, anywhere in the world, which is
owned by a citizen of the United States or a corporation created
under the laws of any state, or which is leased without crew to
a lessee who has his principal place of business in the United
States. Thus, a private plane owned, for example, by Standard
0il would fall within the federal jurisdiction if it were in flight
anywhere. The provisions of S.1 do not go so far.

There -are some differences between the provisions concerning
extra-territorial jurisdiction contained in §204 of S.1400 and the
corresponding provisions of S.1. For example, we believe that
§204(c) contains better and more comprehensive language than
its counterpart, §1-1A7 of S.L. Similarly, we believe that S.1400
§204(g) and (h) are preferable to S.1 §1-1A7(c). S.1 §1-1A7(c)
provides for federal jurisdiction of an offense committed by a
national of the United States anywhere (unless the conduct is
lawful under the jurisdiction of the law where it occurs), whereas
the provisions of S.1400 have a more limited reach.

We prefer the provisions of §205 of S.1400, to the effect that
federal jurisdiction over an offense is not preemptive, to its coun-
terpart, §1-1A6(g) of S.1, in that §205 makes it explicit that fed-
eral jurisdiction does not preempt court martial jurisdiction or the
jurisdiction of Indian tribes, whereas §1-1A6(g) does not.

7703 .

Chapter 3
BASIS OF CRIMINAL LIABILITY; CULPABILITY; CAUSATION

Chapter 3 of the Brown Commission bill dealt with the basis
fqr criminal liability, culpability and causation. These subjects are
dealt with in S.1, Part I, Chapter 2 and S.1400, Part I, Chapters
8 and 4. The provisions of S.1400 on these subjects appear to be
better drafted and to be preferable to those of S.1.

S.1 §1-2A1 defines “culpability” to include action with criminal
negligence, and then further provides that except otherwise stated
culpability is required with respect to cach element of an offense,
"I‘his means that the general standard is established that neﬂligencc;
is sufficient to establish criminal liability for any violatio: of the
Code, except where otherwise specifically provi'ded. Most of the
provisions of S.1 do define a higher degree of culpability, but we
c?o not helieve that the general proposition should be t’hat neg-
ligence is sufficient to merit criminal punishment other than whe;e
an exception is expressly set up. We prefer the approach of S.1400
§303 which requires intentional, knowing or reckless concluc:t for
a felony or misdemeanor except where otherwise specified,

S.1 §1-2A1(c)(4) provides that, unless otherwise expressly
stated, culpability is not required with respect to the legal resuft
that conduct constitutes an offense or is prohibited by law “under
i"m.of’fense defined outside this Code.” This is conﬁ;sing because
it is obviously not the intent of S.1 to require knowlédge ‘th"It
'conduct violates the law in regard to most of the crimes deﬁn(;d
in the Code. We prefer the formulation of S.1400 §303(c) to tlie
effect that “except as otherwise expressly provided, knowledge or
other culpability is not required as to the fact thaé conduct gics an
offense or as to the existence, meaning, or application of the law
determining the elements of an offense.” ‘

10
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Chapter 4
COMPLICITY

The complicity requirements of S.1 §1-2A6 adopt entirely new
language not contained in the existing 18 U.S.C. §2. We perceive
no reason not to carry forward the existing language, which has
worked well, as is done in $.1400 §401. Both S.1400 and §1-2A6
of S.1 make it clear that the fact that the defendant does not be-
long to a class capable of committing the crime directly, or that
a person committing the crime directly had a defense, would not
preclude prosecution, We endorse this resuilt.

S.1 §1-2A7 and S.1400 §402 both seck to define the liability of
an organization for the conduct of its agent, Similarly, 5.1 §1-2A8
and S.1400 §403 seek to define the liability of an agent when act-
ing for an organization. As we pointed out in our original report,
we believe it would be preferable not to codify these matters but
rather to leave them to case law development. (Report, pp. 11-14).

As between the provisions of 8.1 §1-2A7 and S.1400 §402, we
believe that S.1 is generally more satisfactory since the definition
employed in 8.1 §1-2A7(a)(1) is general enough to permit appro-
priate judicial development, §.1400 §402 might, on the other hand,
lead to confusion or other undesirable consequences, For example,
it is not at all clear that a corporation should be criminally respon-
sible for an agent’s conduct which is within his apparent author-
ity but outside his actual authority (S.1400 §402(a)(1)(A)).
Moreover, the reach of S.1400 §402(a)(1)(B), and the cxtent of
its overlap with $.1400 §402(a)(1)(A) are unclear, On the other
hand, S.1 §1-2A7(a)(2) seems to be completely included within
S.1 §1-2A7(a)(1) and, if these provisions are adopted, should be
omitted.

Both S.1 §1-2A8 and S.1400 §403 carry forward language which
is objectionable on the grounds pointed out in our original report
(Report, pp. 12-14).

11
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Chapters 5 and 6

RESPONSIBILITY DEFENSES AND DEFENSES
INVOLVING JUSTIFICATION

S.1400 deals with these defenses in Chapter 5. In our prior re-
port and the Commission’s proposed code, responsibility defenses
were treated in Chapter 5 and justification defenses in Chapter 6,

ResponsiBLITY DEFENSES

Juveniles

The Commission’s proposed code and S.1 deal with the treat-
ment of youthful offenders in §501 and §1-3B3, respectively. No
corresponding section appears in S.1400. The committee approved
§501 of the Commission’s code and recommends that a similar pro-
vision be included in 5.1400.

Intoxication

§503 of S.1400 appears to be an improvement over §502 of the
Commission’s code and §1-3C1 of S.1. §503 provides that intoxica-
tion is a defense in two situations: (1) when it is not self-induced
and {2) when it caused the defendant to lack the state of mind re-
quired and the state of mind is knowledge or intent. This seems
to us substantially in accord with present law and a sound result.
S.1 would, in our view, broaden the defense of self-induced in-
toxication too far in allowing it whenever it negates any element
of the offense.

Insanity

~§502 of $.1400 provides for an insanity defense similar to the
minority proposal of the Commission, which we approved. §502
provides that it is a defense if the defendant, as a result of mental
disease or defect, lacked the state of mind required as an clement
of the offense charged. The minority proposal of the Commission,
§503, provided that mental disease or mental defect is a defense
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if it negates the culpability required as an element of the offense
charged. We regard these two formulations as being not signif-
icantly different.

§1-3C2 of S.1 adopts, in effect, the proposal of the American
Law Institute, recently adopted by the Court of Appeals for the
District Court of Columbia in United States v. Brawner, 471 F.2d
969 (D.C. Cir. 1972); the defendant is not responsible if as a
result of mental disease or defect he lacked substantial capacity
to appreciate the wrongfulness of his conduct or to conform his
conduct to the requirements of the law. Judge Bazelon concurring
in part and dissenting in part, pointed out that this new test was
not substantially different from the previous one set down by the
Court of Appeals for the District of Columbia Circuit in its 1962
en banc decision in McDonald v. United States, 312 F.2d 851, and
arg{ied for an extremely broad test providing that the defendant
is not responsible for criminal conduct if the defendant’s capacity
was so substantially impaired that he cannot justly be held respon-
sible. The Brawner case was also decided by an en bane court
and contains an exhaustive analysis of the problem.

For the reasons stated in our previous report, we approve §502
of §.1400. See also Committee on Federal Legislation, “The Di-
lemma of Mental Issues in Criminal Trials,” 41 N.Y. State Bar J. 394
(Aug. 1969); 1 Working Papers of the National Commission on
Reform of Federal Criminal Laws 229-260 (1970); Goldstein &
Katz, “Abolish the Insanity Defense — Why Not?,” 72 Yale L.J. 853
(1963); Menninger, The Crime of Punishment 117-118 (1968).

DrFENSES INVOLVING JUSTIFICATION OR EXCUSE

The remaining sections in Chapter 5 of S.1400 deal with: mis-
take of fact or law, §501 (1-3C6 of S.1); official misstatement of
law, §532; duress, §511 (1-3C7 of S.1); public duty, §521 (1-3C3
of §.1); protection ‘of persons and property, §§522, 523 and 524
(1-3C4 of S.1). Our prior report stated that these defenses are
not appropriate for codification. We, therefore, recommended that
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these provisions be eliminated and that it be made clear that the
code does not attempt an inclusive codification of all available
defenses. In our view, these defenses should be left for a case-by-
case development. The provisions of $.1400 are substantially im-
proved over the Commission’s proposed code and S.1. They are
more generally stated and easier to understand. We nevertheless
adhere to our prior recommendation that these defenses not be cod-
ified.

We also note that §.1 §1-3A1(b) specifically provides that the
defenses listed are not exclusive. S.1400 does not appear to contain
such a provision and we believe that it should. See Report, p. 15.

With regard to duress, 5.1400 §511 prohibits the defense in
cases of treason, armed rebellion or insurrection, espionage and
murder. 8.1 §1-3C7(b)(1) precludes the defense only in cases of
murder. We believe that S.1 is preferable. In view of the recent
wave of kidnappings and alleged brainwashing of victims, there
seems to be good reason to allow duress as a defense to the other
offenses.

Chapter 7
TEMPORAL AND OTHER RESTRAINTS IN PROSECUTION

Chapter 7 of the Brown Commission bill contained nine sections
covering generally the statute of limitations, double jeopardy, mul-
tiple related offenses and entrapment, Chapter 3 of S.1 is headed
“Bars and Defenses to Criminal Liability” and encompasses much
of what formerly appeared in Chapter 7. S.1 does not appear to
contain any sections comparable to the sections on multiple related
offenses and double jeopardy in the Brown Commission bill. S.1400
deals with limitations of time by amending the existing provisions
of Chapter 13 of Title 18 (S.1400, §279(i) ), and deals with en-
wapment in §531 of the proposed new Federal Criminal Code. It
also omits the provisions of the Brown Commission bill relating to
multiple related offenses and double jeopardy.
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Time Limitations

Both S.1 and $.1400 appear to contemplate, as did the Brown
Commission bill, that the statute of limitations is tolled when a
complaint is filed, rather than when an indictment or information
is filed. We approved this change in our original report (Report,
p. 18} and do so now. We note that S.1400, in its amendment to
Section 3281(e) (1) of Title 18 specifically provides that a prosecu-
tion is commenced on the filing of a complaint. S.1 does not appear
to do so, and we regard this as a defect.

Both S.1 (§1-3B1(b)) and S.1400 (amended §3281(c) of Title
18), like the Brown Commission bill (C. §701(3)), provide that
there shall be no time bar to a prosecution for murder. We ap-
prove this provision (see Report, p. 19). 8.1400 adds to the crimes
for which there is no time bar treason, sabotage and espionage
when they constitute Class A felonies, The inclusion of these addi-
tional crimes in this category depends on policy judgments as to
the seriousness of these crimes on which we express no opinion.
We note with approval that neither S.1 nor S.1400 contains provi-
sions, of the kind we criticized in the Brown Commission bill (Re-
port, p. 19), which would provide for shortened periods of limita-
tions if the defendant could make certain showings.

S.1400 adopts a general limitation period of five years for all
offenses except those for which there is no limitation (amended
§3281(b) of Title 18). S.1, on the other hand, provides a limita-
tion of 10 years for Class A felonies, 5 years for any other crime,
and 1 year for a violation. The pattern of S.1 is generally in accord
with the recommendations in our original report (Report, pp. 18-
19) and we prefer its provisions.

S.1 §1-3B1(d)(1) and (2) contain provisions not included in
$.1400, which provide for an extension of the statute of limitations
in situations involving fraud, breach of fiduciary obligation, or of-
ficial misconduct by a public official. Tle extension is for one year
beyond discovery of the fraud or two years after the public official
leaves office. In each instance the maximum extension is three
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years beyond the time when the statute would otherwise have
expired. Situations involving fraud or official misconduct in office
involve opportunities for concealment which seem to us to warrant
those extensions and we therefore approve these provisions.

Both 8.1 (§1-3B1(d)) and S.1400 (amended §3281(d) of Title
18) provide that, where a complaint, indictment of information
is dismissed for an error or irregularity, an additional period
is allowed for commencement of a new prosecution even though
the period of limitation has expired. §.1400 allows an additional
3 months. S.1 allows an additional 6 months, or, if no regular
grand jury is in session in the appropriate jurisdiction, an addi-
tional 6 months after the grand jury is convened. It seems to us
that, particularly if a prosecution may be commenced by com-
plaint, a fixed period of three months is enough,

Section 701 of the Brown Commission bill would have altered
prior law by no longer tolli 1g the statute of limitations while the
defendant is a fugitive. As we noted in our original report
(.Report, p- 20), such tolling may be less necessary if the prosecu-
tion is begun, and the statute stopped running, by the filing of a

- complaint. §.1400 provides that the statute is tolled while the de-

fendant conceals himself to avoid justice or is beyond the terri-
torial limits of the United States (amended §3281(f) of Title 18)
S.1 §1-3Bl(e)(1) provides that the statute is tolled when the'
‘(‘iefendant is continuously absent from the United States or has
no reasonably ascertainable place of abode or work in t};(*
Pnited States”, Both the “to avoid justice” requirement and

no reasonably ascertainable place of abode or work” provisions
may present substantial problems of proof. On balance, we
prefer the approach of the Brown Commission bill. ’

t‘?.l §1-3B1(e)(2) would toll the statute “when a prosecution
agam‘st the defendant for the same conduct has been commenced
and Is pending.” We are unclear as to the policy behind this
pr.owsmn. It seems to us inappropriate to toll the statute generall
with respect to prosecutions which might be brought because Z
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prosecution is pending. Moreover, serious problems may arise in
determining whether “the same conduct” is involved in the prosecu-
tion which tolls the statute and in a prosecution later commenced.

Both S.1 (§1-3B1(g)(1)) and S.1400 (amended §3281(e)(2)
(A) of Title 18) provide, in substantially similar language, that,
if a prosecution is timely commenced as to a charge, it is timely
commenced as to an offense included within that charge, with
certain limitations. These provisions appear to us appropriate.

S.1 §1-3B1(g)(2) provides additionally that a prosecution is
timely commenced as to an offense as to which a defendant enters
a plea of guilty or nelo contendere. This would appear to com-
plement the foregoing provision by facilitating a defendant’s plea
to a lesser offense as to which the statute has run where he is
charged with a more serious offense as to which the statute has
not run. It seems to us appropriate.

Existing law (18 U.S.C. §3287) provides for the wartime
suspension of the statute of limitations with respect to certain
crimes relating to the war effort. S.1 §1-3B1(h) provides for a
general wartime suspension of statutes of limitations as to all
crimes. S.1400 omits any provision for a wartime suspension. We
believe S.1400 to be preferable in this respect. Certainly there
appears no warrant for a general suspension of statutes of limita-
tions in wartime.

Entrapment

The Brown Commission hill proposed to codify the defense of
entrapment (C. §702), which had previously been dealt with by
judicial decision. It would have made entrapment an affirmative
defense and prevented the government’s defeating the defense by
showing the defendant’s propensity to commit the crime. In our
original report we approved the proposed provision (Report, pp.
20-21).

$.1400 §531 makes entrapment a defense but appears to re-
quire the defendant to show that he had no predisposition to

17

7711 .

commit the offense. This section would also require that defen-
dant show that he committed the offense “solely” as a result of the
inducement by a law enforcement officer or his agent. S.1 §1-3B2
makes entrapment a bar to prosecution and seems to straddle the
predisposition question by providing that the methods used by the
law enforcement officials must create a “substantial risk” that the
conduct would be committed by persons not “ready to commit it”
and providing further that “a risk is less substantial where a person
has previously engaged in similarly prohibited conduct and such
conduct is known to such officer as [sic] a person assisting him.”
We are persuaded by the Working Papers (Vol. 1, pp. 303-28)
that the test of entrapment should be an objective one unrelated
to the defendant’s predispositions, intentions, or guilt. Moreover
the submission of proof on the question whether the defendant,
had “previously engaged in similarly prohibited conduct” would
apparently extend the trial to include the defendant’s guilt or
innocence of one or more crimes other than the particular one
charged. We prefer the formulation of the Brown Commission bill

and disapprove the provisions of both S.1 and $.1400 in this
respect.

Chapter 10
ATTEMPT, CONSPIRACY & SOLICITATION

Criminal Attempt
The applicable sections are:
C. §1001, S.1 §1-2A4 and 5.1400 §1001.

Both S.1 and 8.1400 define attempt in substantially the same
manner as the Commission Bill. Both S.1 and §.1400, however
omit the requirement that the conduct “strongly” corroborate thc;
actor’s intent (Section 1-2A4(d) of S.1 and Section 1001(a) of
S..1400). We question this revision as it tends to blur the distinc-
tion between mere preparation and attempt. We prefer the formu-
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Iation of the Brown Commission and reiterate our previous com-
ments on it (Committee Report, pp. 23-24).

Both S.1 (Secs. 1-2A4(b) and S.1400 (Sec. 1001(h)) eliminate
the defense of factual and legal impossibility as does the Brown
Commission bill. We repeat our endorsement of this provision,
which ecliminates an illogical defense (Committee Report, p. 24).

S-1 contains a provision (Sec. 1-2A4(e)) not found in either
the Brown Commission bill or S.1400 that attempts a partial defi-
nition of what constitutes a “substantial step” toward commission
of the crime which is required to make one liable for an attempt.
We question the wisdom of attempting to define “substantial step”
because it should depend upon all the circumstances of the par-
ticular case, which could be infinitely various. For example, one
could be guilty of attempt under (e)(4) merely because one
entered a building one lawfully entered every day or under (e)(5)
merely because one lawfully possessed a gun which had been in
one’s possession for years. Such circumstances should not, in many
instances, be viewed as “substantial” steps.

Both S$.1400 (Scc. 1001(c)) and S.1 (Sec. 1-2A4(f)) adopt the
formula of Section 1001(3) of the Brown Commission Report with
regard to the grading of offenses insofar as it provides that an
attempt is a crime of the same degree as the substantive offense,
except an attempt to commit a Class A felony is a Class B felony.
Both 8.1 and S.1400, however, go on to delete the provision of
Section 1001(3) that provides that if the evidence at trial shows
that the crime did not come “dangerously near” to completion, then
the attempt will be a crime of one grade below the substantive
offense.

We oppose the deletion and adhere to the recommendation we
made with regard to the grading provisions of Section 1001(3)
of the Commission Report which was that:

(a) The maximum for an attempt to commit a felony be ap-
proximately one-half the maximum for the substantive offense;
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(b) An attempt to commit a misdemeanor be the same grade
as the substantive offense; and

(c) There be no offense consisting of an attempt to commit
an infraction (Report, pp. 25-6). '

Criminal Conspiracy
The applicable sections are:
C. §1004, S.1 §1-2A5 and S.1400 §1002.

Both §.1 and §.1400 define the offense in essentially the same
way as the final report of the Commission. We reiterate strongly
the position we took regarding the Commission’s formulation. The
Committee holds the view that the present conspiracy law, which
all three proposed bills essentially codify, is far too sweeping and
that its scope should be reduced. We therefore recommend the
formulation set forth at page 31 in our initial report.

Both §.1 (Sec. 1-2A5(c)) and S.1400 (Sec. 1002(c)), are sub-
stantially the same as Section 1004(4) of the Commissions bill
and preclude various defenses such as those based upon the
immunity, acquittal or irresponsibility of those with whom the
defendant conspired. This provision has previously been approved
by the Committee (Report, p. 32).

Paragraph 1-2A5(e) of S.1 defines the parties in the same man-

ner as Commission Report, which we have previously approved
(Report, p. 32),

Paragraph 1-2A5(f) of S.1 is new and we strongly disapprove
of it. It defines the objectives of a conspiracy in such a way that
a party would be liable for conspiracy to commit a serious crime
if he “could reasonably expect” that one or more of his co-con-
spirators has agreed or will agree to participate in “reasonably
related conduct” to the crime agreed to. This could result in a
defendant being found guilty of conspiring to commit substantially
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more serious crimes than he ever agreed would be committed.
Such a result would expand the scope of the conspiracy law when
the Committee believes its scope should be narrowed.

Paragraph 1-2A5(g) of S.1 provides that a conspiracy continues
until all its objectives are either accomplished, frustrated or aban-
doned. There is no attempt as in Paragraph 1004(3) of the Com-
mission bill or Section 1002(b) of S.1400, to determine whether
measures for concealing the crime other than silence are to be
considered part of its objectives. We believe such acts of conceal-
ment and obstruction of justice should not be considered part of
its objectives for the reasons set forth in our previous comments
on §1004(3) of the Commission’s bill (Report, p. 32).

The Committee approves of tue grading provisions of Section
1-2A5(h) of S.1 and which are in accordance with our recom-
mendation on the Commission bill. Our recommendation was
that conspiracy should be penalized equally with the most serious
substantive offense which is the object of the conspiracy, except
that a conspiracy to commit a Class A felony should be a Class B
felony (Report, p. 32). We disapprove of the penalty provisions
of S.1400 which provide excessive penalties for conspiracy to
violate certain enumerated offenses.

Section 1004(5) of the Commission bill climinates the “Pink-
erton rule” that each co-conspirator is guilty of all substantive
offenses committed by any other co-conspirator which are reason-
ably foreseeable and in rurtherance of the objects of the conspiracy.
.1 contains no such provision and 5.1400 specifically provides in
Sections 1002(d) and 401(a)(3) for the retention of the “Pinker-
ton rule”. We strongly adhere to our prior recommendation that
climination of the Pinkerton rule is “obviously desirable” (Report,
p. 82), as the rule unfairly attaches liability for the substantive
offense to individuals who have not committed the substantive of-
fense or aided and abetted the commission of the substantive

offense.
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Criminal Solicitation
The applicable sections are:

C. §1003, S.1 §1-2A3, S.1400, §1003.

In our original report, we expressed criticism of a too broadly
drawn solicitation offense (Report, pp. 29-30). Subject to those
comments we make the following observations:

Section 1-2A3(a) of S.1 defines solicitation simply as a request
command or inducement, without any requirement that it be,
made under circumstances “strongly corroborative” of the intent
that the crime be committed, and without any requirement that
the person solicited commit any overt act in response thereto. In
these two respects, it represents a departure from Section 1003 of
the Commission bill. With regard to the previous requirement
that the person solicited perform an overt act, we approve of
this deletion for the reasons stated in our comment on Secfion
1003 (Report, p. 30). For the reasons also set forth in our
comment to that section, we disapprove of the deletion of the
requirement that circumstances be “strongly corroborative” of the
defendant’s intent (Report, p. 29).

Section 1003(a) of S.1400, which defines this offense, does
require that solicitation be made under circumstances “sl;1~onq1r
corroborz.ltive” of the intent that the crime be committed and on;it)s
th.e requirement of an overt act and is, therefore, in conformanc.‘(;
v&?t.h the Committee’s recommendations, However, $.1400's pl‘o;
vision is limited only to certain specified offenses. While its
applicability to these offenses appears apt, there are other offenses
such as those involving official corruption, which are not il]Cllld(“(i
and are particularly appropriate for inclusion in such a list. |

Section 1-2A3(c) of S-1 and Section 1003(b) of S.1400 are
s?lfstantially identical to Section 1003(3) of the Commisq;ml
b;!; .and preclude defenses based on incapacity of the péson
;;)mted. We have previously approved this provision (Committee

eport, p. 30). The sole diffc rence is that S.1400 provides that the
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capacity of the person solicited may be relevant in determining
the solicitor’s intent. The Committee approves that position.

We should also note, however, that Section 1-2A4(d)(7) of S.1
would result in making one who solicits a minor or lunatic or other
incompetent to commit an offense guilty of both an attempt and
of a solicitation. Uunder common law, one would be guilty of
attempt, but not solicitation, under such circumstances. The most
logical solution to this conflict, we fecl, is to provide guilt under
the solicitation section as now provided, and to eliminate the
conduct as a “substantial step” resulting in liability for attempt.

The grading provision of S.1 (Section 1-2A3(e) ), contains the
same provision as that contained in Section 1003 of the Commission
bill that solicitation is an offense of the class next below that of
the crime solicited. The grading provision of S.1400 (Section
1003(c) is the same except that solicitation of perjury (a Class D
felony) is also a Class D felony.

For the same reasons set forth in our comment to Section 1003
(Report, p. 80), we disapproved of the grading provisions of S.1
and $.1400. We believe solicitation to commit a Class A felony
should be a Class C felony, and a solicitation to commit any other
felony should be a Class A misdemeanor. There should be no
crime of solicitation to commit a misdemeanor or lesser offense.

General Provisions

Both S.1 and S.1400 agree with Secction 1005(1) of the Brown
Commission bill in that these offenses cannot be accumulated to
produce attempts to conspire or to solicit, ete. The relevant
provisions are Sections 1-2A3(b), 1-2A4(b) and 1-2A5(b) of S.1
and Scction 1004(a) of S$.1400. We reiterate our approval of
these provisions as clearly desirable (Report, p. 33).

Section 1004(b) of S.1400 is in accord with Section 1005(2)
of the Commission bill which assimilates the definition of attempts
and conspiracies outside the chapter to the definition contained in
the chapter. We reiterate our approval of that provision and our
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suggestion that solicitation be added if the overt act requirement is
eliminated (Report, p. 33).

Both S.1 and S§.1400 have provisions regarding the defense of
renunciation, which is set forth in Section 1005(3) of the Com-
mission bill. The applicable provisions are Sections 1-2A3(d),
1-2A4(d) and 1-2A5(d) of S.1 and Section 1004(c) of S.1400. The
renunciation provisions of S.1 are substantially the same as the
Commission bill, with which we have previously expressed agree-
ment (Report, p. 33). There is one change, however, of which
we disapprove, relating to conspiracy. Section 1-2A5(d) pro-
vides that renunciation can only be accomplished by notifying
a law enforcement officer. This seems to us to be unnccessary be-
cause the objects of the conspiracy could be totally frustrated under
some circumstances without contacting the police. For example,
if five men conspire to steal a certain painting, the crime could
be prevented by warning the museum and causing them to move
the painting and notifying one’s fellow conspirators that this has
been done. Under existing law, this would satisfy the defense of
renunciation. We believe it should continue to do so.

The renunciation provision of 5.1400 is substantially the same
as the Commission bill insofar as it relates to attempt and solicita-
tion. However, 5.1400 contains no renunciation provision regard-
ing conspiracy. The Committee sees no reason why the defense of
renunciation should not be applicable to the crime of conspiracy
and we, therefore, strongly disapprove of this omission. )

Chapter 11 N
NATIONAL SECURITY

We will consider here only certain of the most troublesome
provisions relating to national security in S.1 and S.1400 and the
comparable provisions in the Brown Commission bill. The national
security sections of the Brown Commission bill were covered in
more detail in the Committee’s original report at pp. 36-44,
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Treason

8.1 §2-5B1 is similar to the present treason statute, 18 US.C.
§2381, which in turn is based upon the following language of
Art, TII Section 3 of the Constitution:

“Treason against the United States shall consist only n levying
war against them, or in adhering to their enemies, giving
them aid and comfort. No person shall be convicted of treason
unless on the testimony of two witnesses to the same overt

act or on confession in open court.”

Neither $.1 nor 18 US.C. §2881 expressly incorporates the two-
witness rule of the Constitution. \Vhile the coverage of S.1 §2-5B1
is limited to “nationals” (rather than all persons “owing allegiance
to the United States,” as in current law) that term is defined in
S.1 §2-5A1(a) to include both United States citizens and persons
who “owe allegiance” to the United States.

$.1400 §1101 substantially extends the definition of treason set
forth in the Constitution to cover offenses comparable to armed
insurrection (see S.1 §2-5B3 and C. §1103). Thus, a person is guilty
ot” owing allegiance to the United
States—thus seeming to eliminate any defense based on the sub-
jective loyalties of an alien—either adheres to the foreign enemies
of the United States and intentionally gives them aid and comfort
(a Class A felony) or levies war against the United States “by
engaging in armed rebellion or insurrection against the authority
of the United States or a state with intent to:

of treason who, while “in fa

“(A) overthrow, destroy, supplant or change the form of gov-
ernment of the United States; or
(B) sever a state’s relationship with the United States.” (a
Class B felony)

Neither S.1 nor $.1400 adopts the approach of the Brown Com-
mission in C. §1101, which was more carcfully to define and thus
to limit the offense of treason by applying ils terms only (a) to
«pationals” of the United States (more narrowly defined than in
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$.1400), (b) to times when the United States is engaged in inter
national war, (c¢) and to participation in or facilitation of “milit y
activity of the enemy with intent to aid the enemy or preventaz)}t
obstruct a victory of the United States.” The Brown Commissio1
proposal would also provide a defense to a defendant who -
uinely believed he was not a national of the United States -

This Committee continues to favor the approach of the Brown
Commission, with the additional recommendation that an effort
should be made to formulate a statutory definition of ‘:w't ” ;) r
the purposes of this and other sections of the Code (see (;I‘rl i (')1;
report, p. 37). As between the comparable provisionsl of S lgalzl‘d
S.1400, the Committee prefers S.1, which at least tracks ;'los oly
the language of the Constitution, and strongly disapp‘roves (‘o)f
§.1400 bgcause it believes that the emotionall); ‘Charged terms of
tFreaion’ an.d “tl:litor” should not be extended beyond their tradi-
i;o?svorlr‘lfzzcllr'nngs, particularly since, in S.1400, the death penalty

Armed Insurrection

Sections 1103(1) and 1103(2) of the Brown Commission bill
are somewhat more narrowly defined counterparts of p;'esent 18
U.S'.C. §§ 2383 and 2384 which deal, respectively, with “rébellion
or }nStlrrection” and “seditious conspiracy”, The principal modifi
catlons..of the present law in the Brown Commission bill q‘r (“-
the addition of the word “armed” and (b) a distinction in s‘erftcnac)-

g &)
< (< d g v p n 4

1102'12§2-5B3(a)(1> %s substantially the same as C. §§1103(1) and
(2), except that it is somewhat more clearly drafted and that

® The ic ili toi
with in Sﬁen;?l:-asl I:élbjxcvclt‘ (?lf military activity aga . the United States is dealt
Commicnt P 'I_‘i;e .}1:.1 ls.‘subs‘tantmlly similar to §1102 of the Brown
pmssion, c.\"t o ggc ‘mn is mmtt.eAd from §.1400. 1t overlups the treason
thon thou paxiends ¢ ;»:.r:g; e,-t:])ﬂn»lrlht?ry activities of non-nationals (other
thll uthe laws of war) within the ;;rri(t)or; n:fmt)l'lem"[l}u{(tl lforcvs m accordance
30 years, 15 years, nited States,
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st reduces the group from 100 to 50 for culpability of a leader.
S.1400, as noted above, incorporates a counterpart of the armed
insurrection offense into its definition of the greater offense of
treason, Similarly, 5.1400 §1102, under the caption “Armed Rebel-
lion or Insurrection”, broadens what is limited in the other bills to
conduct done with intent to overthrow the government to that
done with “intent to oppose the execution of any law of the
United States” (a Class C felony). This Committee opposes this
step-up in coverage of the armed insurrection statute and agrees
with the conclusion of the Working Papers that non-political of-
fenses should be left to other sections of the Code.

Advocacy of Armed Insurrection

The equivalent of the “gmith Act”, present 18 U.S.C. §2385, is
found in C. §1103(3), S.1 §2-5B3(a)(2) and $.1400 §1103. The
latter provision, entitled “Inciting Overthrow or Destruction of the
Government” very substantially dilutes the judicial limitations im-
posed on the Smith Act restrictions on “advocacy” and membership
in a long line of Supreme Court cases. S5.1400 §1103, among other
things, proscribes incitement of “conduct which then or at some
future time weuld facilitate” the overthrow of the United States
Government {compare Noto V. United States, 367 U.S. 290, 298-99
(1961)) and, in the context of “organizing” offenses, extends the
Smith Act to recruitment of members for, as well as mere “joining”
of, an organization which has as a purpose such incitement (com-
pare Noto v. United States, supra, and Scales v. United States, 367
U.S, 203 (1961) which limit the comparable coverage of the Smith
Act to organizers, and active members who facilitate illegal incite-
ment or advocacy). These and other features of $.1400 appear to
be designed to dilute the Constitutional “clear and present danger”
tests which have been imposed on the Smith Act and to proscribe
mere advocacy in much the same way as New York's criminal
anarchy statute (former New York Penal Law §§160 and 161). We
oppose 5.1400 §1103 and suggest also that it is of dubious consti-
tutionality.
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Brown Commission §1103(3) and S.1 §2-5B3(a){(2) are in-
tended to restate present law more closely, including Constitution-
ally imposed limitations on restricting “advocac;"'. Both bills
appear to be improvements on the Smith Act. The Brown Com.-
mission version, as pointed out in the Working Papers, (a) specifies
that the requisite intent must be to induce or cause others t;)
sngage in armed insurrection, (b) attempts to incorporate‘tho
clear and present danger” test by requiring that advocacy, to be
illegal, must be done “under circumstances in which tl’wre is
substantial likelihood . . . [that it] will imminently produce l:
Ziolation” of the armed insurrection provisions and (’c) limits th;*
organization” offense to the organizer of an association engaging
in unlawful advocacy, or an “active member” who facilit'lteq‘fu ﬁ
advocacy. For similar Constitutional reasons, C. §1103(:1) \seer;s
to .be designed to assure that attempt, conspiracy, facilitation or
solicitation of the substantive offenses cannot be [;tlxmishecl un]e(s)s
the substantive offense itself was “imminent”. In this res ect~
howeYer, the Brown Commission bill does not go as far asp fh(:
Working Papers (p. 434), which provided that “inchoate” ad-
vocacy should be punishable only if the substantive offense of
prohibited advocacy actually occurred. e

S.1 §2-5B3(b), which covers this point, goes further than the
Brown Commission in that it altogether eliminates as crimes at-
tempt and §olicitation either of armed insurrection or of incit(;m(znt
of a:med .msurrection. On the other hand, S.1 §2-5B3(a)(2)—
the o‘rgamzation” offense—is itself written in terms of organi;ihg
Sr bel.ng' ar: active member of a “conspiracy” (rather than an
'assomatlon , as in the Brown Commission version) which ‘,
in the advocacy of armed insurrection. e

While : issi
ooty b;)th Stliiolgxown Commission and S.1 versions are far
able to S. they, too, i isi :
, , too, in the provisions concerni
preferable ; sions cerning
- f,; :tliia:fons an.d ?nchoate offenses, come dangerously close to the
o l'nonal h_mlts on prohibition of mere advocacy unrelated
minent action and should be restudied.
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Paramilitary Activitics

in our report en the Brown Commission hill, C.

As we stated
* which are not

§1104 was “designed to outlaw private armies.
prohibited under existing law except for the registration require-
ments of 18 U.S.C. §2386. Under §1104, collecting, using or train-
of “weapons for political purposes by or on behalf
persons” would be proscribed. The
ers of 100 or more
ass C felony).*?

ing in the use,
of an association of ten or more
statute distinguishes in sentencing between lead
persons (Class B felony)® and other offenders (Cl

Section 2-9D1 of S.1 has been put under a new section—sub-

chapter D—Fircarms and Explosives. It proseribes comparable
activity but substitutes “intent to influence the conduct of govern-
ment or public affairs in the United States™ for “political purposes.”
The extra penalty for “leadership” is triggered with a group of
50, rather than 100 and there is a complicated system of grading

for aggravated offenses varying from Class A to D felonies.}

S.1400 §1104 imposes a uniform Class D felony penaltyf for
collection, cte., of weapons for an organization “which has as a
purpose the taking over of, the control of, or the assumption of the
functions of, an agency of the United States government or of any

state or local government. by force or threat of force” (rather
than for “political purposes”).

of §.1400 seems the most precise of the three in

The language
d purpose and the Committee recommends

defining the proscribe
it over the Brown Commission version and S.1.

Espionage
The Brown Commission provision on espionage, §1112, was an
effort to codify in simplified form the offenses covered by 18 U.S.C.

° 15 years.

% 7 years.
130 to 6 years.
1t 7 years.
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§§793-798, as well as disclosure of informatien restricted und

the'Atomic Energy Act (42 U.S.C. 2274) and information relati .
to intelligence gathering and communication matters (18 UaSné?g
§§7:98 and 952). The peacetime offense is limited t;> “reve ] ”
f‘mt‘lonal security information to a foreign power or an agent tla l'ngf
with intent that such information be used in a n’mnnéilr e 1;"19‘0
to the safety or interest of the United States.” In time oI;l GJTK‘ wial
offen'se is extended to one who “elicits, collects or‘ rec\c:,dll’ tle‘
p.ubhshes or otherwise communicates national securit 'rf( S: f’l
tion with intent that it be communicated to thc;. cneyml'n”m:;;d'
offense is graded as a Class B felony, except that it is '\)él' 5 N
felony if committed in time of war or if the informaﬁo% 1"125 ]A
concerns certain critical military or defense matters. ey

 The comparable provision of S.1, §2-5B7, substitutes a ir

I.n?nt of “knowledge that the information is to be us-‘dreqmle-
injury of the United States or to the advantage of a foreiC . th?”
for the intent requirement of C. §1112 and extends the g)n"pox“"er
offense tf) gathering and obtaining, as well as “revéalin’ {,(‘1'Ct‘.t1m@
defense information. The information covered is déﬁncil 1111;(:?)?3

1 h o 11 l th 14 [ N b .
n t e BIO\VH COII)II]I S10n l)lll C
y e gl l(llllq NMovIsIonsS are

S.1400 §1191 ex
offense wel§1111;31 e}\:le?lds thle coverage and severity of the espionage
ell beyond the other two hills. The definiti
information is somewh ' efinition of covered
at broader. The culpabili )
offense is sati ) N » culpability clement of the
infornn::oquSﬁCd g)’ proof of either intent that national defense
: e used; or “knowledge that it ;

re'udic . at 1c may b() US(‘d, to th(’
gr Clollec(zjnOf thi1 ijted States. The offense includes obtainine
power butg sluc “1n;f01~111at1011, in peacetime, not only for a forcig;
to a f’ox’eigna Sgwwfh knowledge that it may be communicated
S1400 42400, the. deatl oy oy treatment-—and this, under
mitted durin’g a ea'tll Pelhalty—-is prescribed for offenses com
» a presidentially declared “nation: ‘ ]
gency” as well as in time of v}var, national defense emer-

The mo i
o Bm:fnc%gefullyf d~ehnez‘tted coverage and penalty provisions
ommission bill and S.1 are, in this Committee’s
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rly preferable to the S.1400 provisions.® Even those
able improvement over
d in view

view, clea
bills, however, while they mark a consider
existing law, should, in our view, be carefully re-examine
of the lessons recently learned in the Ellsberg case and the after-
math of Watergate as to the potential for abuse in overly broad

executive branch definitions of “national security juformation” and
related offenses.

Misuse of National Defense and Classified Information

The Brown Commission bill covers in Sections 1113, 1114, and
ntained in

1115, with some modifications, the offenses presently co
18 US.C. §§793(c), (d) and (e} and 798 and 50 US.C. §783(b).
Section 1113 covers the mishandling of national security informa-
tion and imposes & penalty where “reckless disregard of potential
injury to the national security” is present but the intent required
undes e espionage statute is lacking, Section 1114 covers the
misuse of classified intelligence communications information and
is comparable to current law except that the culpability require-
ment 8 “Lnowingly” instead of “knowingly and willfully” and the
grading of the offense is somewhat lower. Section 1115 relates to
the disclosure of general classified information, but only when it
a public servant and when the communication is to an agent
or a representative of a foreign government or @ communist organ-
szation. This is similar to present law except that the Brown Com-
overs former public servants, Faulty classification

is by

mission version ¢
is no defense.
S.1 §2-5B8 recasts all of these provisions into onc scction reé-
quiring for all offenses that the conduct be done “in a manner
harmful to the safety of the United States.” The culpability re-
quirement for the equivalent of C. §1113 is “knowingly” rather
than, as in the Brown Comnission  bill, “veckloss disregard of

—e

s \We note that §9-5B7 of 5.1 in requiring proof of “Lpowledgr that the
information is to be used to the injury of the United States or to the advantage
of a forvign power” ( emphasis supplicd) would impose a very heavy bhurden.
1t would, we think, be better to substitute “intent” for “know ledge.
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poter;;ial injury to the national security.” There is in 8.1, h

al s .1, how
no offense for the communication by public servants of oral
classified information to foreign governments genera!

‘§.1400, §1122 is the same as S.1 §2-5B8(1) e '

::)j tr}r:ang}x;r ha.rmfltl to th(j} safety of the Un<ite)d g’cc:tle);:d;: tlgtleaglloesg
o r:main?;vmgly .r.equlrement. S.1400 §1123 is comparable to
fhe : g provisions of S.1 §2-5B8 except that (a) the culpa-
eredyiie%u;regrzxesn];z (ar;a(;o)mewhat reduced, (b) the violation cI;v

1 §2 a is not limited to public servan |
1() zzs etsl;c:;z 105r a: atild](’e’d ge:neral offense, applicable to anyot:x,e a‘fig
possession o ¢ }:)lr;ss;) . of mf.orfnation relating to the national de-
fenso for “recide y' g}ern.nttmg its loss, destruction, theft, or
communicaton nottm;lu grl.zed persons. More importantly, 5.1400
adds 2 secton ound in S.1 .covering “Disclosing Classified
Commum-cat:ions : sﬂse;tlor} is not limited to public servants or to
communicatior ’;/1 h foreign governments, covers all classified in-

, not only that relating to special intelligence communi-

cations matters, and speci
\ pecifically precludes th
. » 0] e d )
classified information was improperly classified clense that fhe

The treatment of
these matters in S.1 i
e : ‘ . .1 is clearly more careful
and roe wiseli circumseribed and is preferred by this Comrfl'ltltny
ve ' e
B 1; }i,e road ’terms of S.1400. Although the Committ:Z
recognizes the nece?uty. of protecting information truly essentiél
t0 the natic thesefc'uuty, it recommends further review of this entire
A misusear{pre?erable provisions of S.1—in view of the
. of such “national security” isi
e C | . y  provisions agai
mgt ;;y antd I(;gltlmate interest of concerned eitizens 'I%lims(tl e
particularly urges reconsi i : hether
. sideration of ti sti
B, : ' 1e question
de?ensier (.:lzlzsmﬁcatlon should be a defense. ‘/38 favor Whe]ther
, with appropriate safeguards against undue disc very,
overy.
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Chapter 12

FOREIGN RELATIONS, IMMIGRATION AND NATIONALITY

The provisions of this chapter relate to matters of foreign rela-
tions which in many respects go beyond the particular expertise of
this Committee. There are, however, matters of drafting on which

we think some comment appropriate.

§.1400 §1201 and S.1 §2-5C1 are substantially comparable, both
representing modernized versions of 18 U.S.C. §960. Both sections
are designed to prohibit individuals from launching, or engaging
in, attacks against other nations with which the United States is
not at war. Section 1201 changes the same-numbered section of
the Brown Commission bill by using the term “military attack”
instead of “air attack” or “military expedition” and by omitting any
prohibition against providing substantial resources to a “military
expedition”.

The term “military attack” is defined as any “warlike” assault
or invasion. The word «“warlike”, in the view of the Committee, is
too imprecise to define properly the kind of assault which is pro-
hibited. The use of the word “warlike” is merely an extension of
the sume infirmity from which both $.1400 §1201 and S.1 §2-5C1
suffer in defining the protected target nations of military attacks:
the failure to define “war”. 8.1 §2-5C1 states that it is unlawful to
Jaunch an attack “against a nation with which the United States is
ot at ‘war’ " S. 1400 §1201 states that it is illegal to launch an attack
“against a foreign power with which the United States is at peace.”
Is the meaning of “peace” merely the obverse of that of “war”?
Defining “war” for these purposes is very difficult, but, in the
Committee’s view, it is important enough to warrant the attempt.
It can by no means he clear, for instance, whether the United
States is at war with the Cambodian rebels when there is no decla-
ration of war or resolution, in either house of Congress, authorizing
the action and no appropriation for the continuation of bombing.
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S.1 §2-5CL(a)(3) states that a “person” is guilty of an offense
if he knowingly “engages in combat hostile to a nation with which
the United States is not at war within the territory of any foreign
nation.” (emphasis added) The language goes far beyond 8.1400
§1201 and C. §1202. S.1 §2-5C1 purports to subject to criminal
treatment a person who might decide to go abroad to engage in a
cause in which he believes. As the Working Papers point out
(Vol. 1, pp. 486-87), the individual’s right to go abroad, a tradi-
tional tenet of the United States foreign policy, “should be main-
tained as a basic foreign policy question™

The outlawing of conduct hostile to a friendly nation within
the territory of any foreign nation would prohibit the formation of
forces on foreign soil, such as the Abraham Lincoln Brigade in the
Spanish Civil War, and would abrogate the right to go abroad to
participate in a war as did, for instance, the many Americans who
volunteered as ambulance corpsmen serving British and Canadian
forces during the First World War.

The use of the word “person” in S.1 §2.5C1, when combined
with the prohibition against conduct “within the territory of any
foreign nations”, would seem also to import that a non-American
national could be convicted under this section for acts performed
in a foreign country. The Committee assumes that the use of the
word “person” represents inadvertence in drafting rather than an

atterrixp.t‘to subject any individual of whatever nationality to the
prohibitions of this section. '

.

Even if the word “national” is substituted for the word “person”
ho.wc?ver, the Committee believes that it is questionable to us(’*
cr.zmmal sanctions to regulate conduct which takes place abroad
without threatening to disrupt United States foreign policy, and
which may not be criminal in the nation where corimitted. ’

o The Committee thus recommends that a person ve guilty of
e offense only, as in §1202 of the Brown Commission bill,
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“if, within the United States, he agrees with another to engage
in conduct hostile to a friendly nation within the territory of

any foreign nation . . .7

S.1400 §1202 adopts the two most important subsections of
§1202 of the Brown Commission bill and adopts this Committee’s
recommendation that the conspiracy be substantially cffected
within the United States. This section, designed to replace 18
US.C. §956 (Conspiracy to Injure Property of Foreign Govern-
ment), adds specific coverage of murder of foreign officials. This
addition seems desirable in view of the increasing resort to violence

directed towards embassy officials throughout the world.

S.1 §2-5C2, which restates §1203 of the Brown Commission
bill and S.1400, prohibits the recruiting for enlistment in foreign
armed forces but deletes the requirement that this recruitment or
enlistment be “within the United States.” This deletion presents
the same anomaly as that in S.1 §2-5C1 because a “person” need
not be an American national and the statute would prohibit all
enlistment and all recruitment in any country for whatever purpose.
The Committee strongly recommends that the phrase “within the
United States” be included in this provision.

The detailing of the affrmative defense, $.1400 §1203(b), is
surplusage to this section, and it is the Committee’s view that, as
suggested at the Comment to §1203 of the Brown Commission
bill, these matters be dealt with in Title 22 of the United States

Code. (Report, pp. 46-47)

S.1400 §1211 and S.1 §2-5C3 are designed to limit felony treat-
ment of violations of certain statutes and regulations governing
international transactions to demonstrably serious situations. Both
sections require that a person act with specific intent to conceal a
matter from a government agency or with knowledge that his

conduct will obstruct the administration of a statute or government

function.

7729 .

The Comment to this section in the Brown Commission bill

and the related portions of the Worki
orking Papers tak i
that these statutes essentially deal with the: ’ ° the view

Of i
; - .” g gOOdS, ser lceS,

and that, contrary to the policy of the proposed Code they

“indiscriminatel i i
r y provide serious felony penalti ir
any violation, including the most triv}i’alI.z’ tos for virtually

In order to prevent examples of the kind cited by the draftsn

(a ten-?rear prison term for failure by an exporter to "1 U;\(;n
(%uarantmed nation to make appropriate presentation of an “c;ri i 1.’:
license with the required notations thereon “in ink”), S.1400 %lllz’all

would limit felony treatment iolati
to violations of the li
where the act is committed, ° listed statutes

«

. . with intent to conceal a t i
: ransaction from a govern
S;g:tn%)f aut}llorlzed to administer the statute or withgknowlgl;:é
is unlawful conduct substantially obstructs, Impairs or

perverts the administration
function.” of the statute or any government

Penalties would be limited t
th ; . .
in both sections. o those provided for Class D felonies

o t\}il‘."hlle the int.ent of the draftsmen to limit felony treatment only
o edrrll)ost Iser;ous violations of the many regulatory provisions
red by the listed statutes is laud ‘
s audable, and one with whicl
agree, it is unclear to us wheth ’ or sianed b
] er the new section is desi
preempt the penalty provision i o
s of the existing statut,
supplement them. The existi ol e e
! . xisting statutes are pro 1 i
their present titles, with thei o e e et
, with their penalt isions bei
- nalty provisions bein tuced
misdemeanors or to re @ is it made
gulatory offenses. Yet nowl is i
o ul . owhere is it made
. l:inv:sheﬂ;le.rhthe provisions of the proposed code impose limits
e Wi\:h Olct may be imposed under the provisions of other
ut a much clearer statement of the precise changes
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which are intended to be effected in the statutes listed in S.1400
§1211 and S.1 §2-5C3, it is virtually impossible to evaluate the
impact of the section.

S.1 §2-5C4, which corresponds to S.1400 §1204, supplements
the other neutrality provisions by making it a felony to violate
a restrictive order on departures of vessels where the order is
designed to restrict the delivery of the vessels or of goods to a
foreign nation engaged in armed hostilities. Under S.1 §2-5C4, a
person is guilty of a Class D felony “if he knowingly causes or
aids the departure from the United States of a wvessel or vehicle
the departure of which is in fact prohibited” by a restrictive order.
This is objectionable, in the first place, because it would make a
person guilty of the felony even if he did not know, and had no
reason to know, that the departure was prohibited. Moreover,
the inclusion of the words “or aids” is, in the view of the Com-
mittee, a ‘mistaken over-extension of the criminal sanction. It
might cover, for instance, a dock worker who frees from a cleat a
line of an illegally departing ship or an air traffic controller who
clears an illegally departing plane for takeoff despite the fact that
neither the dock worker nor the air traffic controller is aware that
he is aiding a criminal act. The requirement that the conduct be
performed “knowingly” means only that the actor “be aware of
the quality of his conduct” and of “attendant circumstances.”
(§1-2A1(1)(3)).

The Committee recommends that a clause similar to S.1 §2-5C3
(a) and S.1400 §1204(a) (requiring a specific intent to conceal
and/or knowledge that one’s conduct substantially obstructs a
governmental function) also be included in this section.

S.1400 §1204, although it omits the “or aids” language of S.1
§2-5C4, seems to the Committee undesirable in view of its exces-
sive complexity. The Committee finds the phrase “during a war
in which the United States is a neutral nation” cspecially trouble-
some because both the terms “war” and “neutral” are undefined

and are extremely clusive of definition. S.1 §2-5C4 limits the
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A

scepe of its violation to statutes, regulations and orders, and it is
therefore more amenable to firm and equitable enforcement.

51400 §1205 (“Disclosing a Foreign Diplomatic Code or
Correspondence”) attempts to subject to criminal penalty conduct
which jeopardizes confidential communications between foreign
governments and their representatives in the United States. The
sectiqn specifically prohibits the knowing communication of

£

‘... (1) a diplomatic code of a foreign government, or any
matter prepared in such a code; or ’

“(2) any matter intercepted while in the process of transmis-
sion between a foreign government and its diplomatic mission

in th.e United States to which he obtained access as a federal
public servant.”

The Committee notes that the section nowhere specifies the pro-
hibited recipients of the communication of a diplomatic code
It should be noted that S.1400 §521(a) (1) would provide a defense‘
to a person who communicated any of these matters pursuant to
his duty as a public servant or at the direction of a public servant.

5.1 §2-5C5 is a combination of sections 1122 and 1206 of the
Brown Commission bill dealing with the failure of foreign agents

to register with the government. This subi 5
. ject matter is red
by $.1400 §§1127 and 1128, Is coverec

Although the offense retains Class C felony treatment, the
upper-range imprisonment for a “dangerous special offender”, or
recidivist, could make applicable a prison term as long as 10
years, which represents a continuation of the penalty pro:n‘ded in
18 U.S.C. §951 rather than the shorter penalty for violation of an
almost identical section in 22 U.S.C, §611 et seq. The Committee
believes that, as expressed in the Working Papers, the penalty
should be more in the range of the penalty provided for in the
current 22 U.S.C. §611 et seq. This could be accomplished with
Tespect to 8.1 §2-5C5 by making the offense a Class D felony which
if accompanied by the aggravating or recidivist circumstance;
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specified in §1-4B2, could result in the maximum penalty of six
years,

5.1400 §§1221 through 1226 and S.1 §§2-5D1 through 2-5D3
deal with immigration, naturalization and passports. As in the case
of the provisions relating to foreign relations, these sections do
not represent a fundamental substantive departure in policy. The
principal changes are in the area of grading of offenses, transfer-
ring to other titles lesser offenses which are regarded as regulatory,
and eliminating as duplicative existing offenses which are covered
elsewhere in the general sections governing such things as bribery

and forgery.

In general, the Committee approves the effort in S.1400 to dis-
tinguish between less serious offenses, which are treated as Class A
misdemeanors, and those more serious, which are treated as Class
Tt feloniess Thus, for example, S.1400 §1221 (Unlawful Entry Into
the United States) combines the offense now defined in 8 U.S.C.
§1325 (unlawful entry) and 8 U.S.C. §1326 (reentry after depor-
tation). Grading, however, is changed so that felony treatment
applies only if entry is accomplished by the use of false documents
or if reentry occurs after previous arrest and deportation for con-
viction of a felony involving moral turpitude. All other offenses
are given Class B misdemeanor treatment on the theory that, when

combined with available administrative remedies such as deporta--

tion, any stronger criminal sanction would be inappropriate. This
result seems sound. The present penalty of a maximum of two
years’ imprisonment for any reentry after deportation seems exces-
sive and unnecessary in view of the fact that sentences are almost
invariably suspended and the violator again deported.

The Committee is of the opinion that the punishment provided
for in S.1 §§2-5D1 through 2-5D3 is unnecessarily harsh and bur-
densome even where the minimum penalty might be imposed. In
S.1 §2-5D1(d)(2) the penalty for using forged reentry documents
could be as much as ten years in prison. In light of the prevailing
administrative practice of deportation in such situations, the ten-
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year penalty seems excessive, S.1 §2-5D1(d)(2) does provide
however, that the person using a forged reentry document musé
know it to be forged or counterfeit or the property of another per-
son in order to be subject to felony treatment. This requirement
of knowledge is omitted from S.1400 §1221(c)(1)(a) and should
be inserted. :

5.1400 §1222 and S.1 §2-5G1(a)( 1) cover crimes presently made
felonies under 8 U.S.C. §1234(1), but distinguish between or-
dinary offenses, which are treated in S.1 as Class D felonies and in
S.1400 as Class B misdemeanors, and those where aliens are smuge-
gled into the country for commercial purposes or where the ir§~
migrant intends (with the knowledge of the smuggler) to commit
a felony in the United States. These more serious crimes are treated
as Class E felonies in S.1400 and as Class C felonies in S.1.

The offense of hindering the discovery of an illegal entrant into
the United States is covered by S.1400 §§1223 and S.1 2-5D“’ The
offense requires that the person act with the specific int;nt to
hinder, delay, or prevent the discovery or apprehensiOn. of an alie
who is in the United States in violation of law. Section 122.‘;( 1) (al)1
?f the Brown Commission bill had stated that the person was guilty
if he harbored or concealed the alien; the revised bill pl‘(;Vid?S
that the person may be guilty if he “aids, shelters employs, o
conceals” the alien. The inclusion of persons empIO}:ing theJa’h'er
Tepresents a major extension of the coverage of the section ang
the Committee belieyes the expansion to be unwise and unr;eces
sary.. Even though the section requires that a violator act w'tl;
specific intent mentioned above, the section might easily ‘be usled

for warrantless pr i
prosecution of . ors st
aliens. employers who Imowmgly employ

: 'SI;h'ekCommittee therefore recommends that the word “employs”
w((e)rdrtc enlanc’i, t.hat ?1arbors” be replaced in the text, or, if the
employs™ is ultimately retained, that language comparable

to the fo]lowing proviso in .
the Working P;
be placed in the statute itself: ; 'lpers (at Vol. 1, p. 514)
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“Effect of Mere Employment. Nothing in this section shall
be construed so that, by itself, employment of the alien by
the actor, including the usual and normal practices incident

to employment, constitutes a violation of this section.”

The inclusion in S.1 §2-5D2 of the word “aids” is also an ex-
pansion of the coverage which the Committee deems unwarranted.
A person who, although acting with intent to delay the discovery
of the illegal alien, merely gives directions or performs some minor
service for the alien would, under this section, be subject to a
term of six years’ imprisonment.

5.1400 §1223(a)(4) and 8.1 §2-5D2(a) (3) both make it a crime
for anyone to conceal, alter, mutilate, or destroy any document
or record regardless of its admissibility in evidence. This provision
broadens tremendously the responsibility of citizens to preserve
and make available to law enforcement officials evidence of crime.
Such a provision, in our view, raises a serious question of policy
as to the breadth of the obligation which the criminal law should
place on individuals to preserve and make available informaticn,

(Cf. Report, p. 50)

S.1400 §§1224 and 1225 substantially duplicate S.1 §2-5D3. Al-
though the Committee approves the sentencing provisions of 5.1400
§§1224 and 19225 and believes they should be included in S.1
§2-5D3, the Committee believes that the latter section is a more
succinct and a better restatement of present law.

Chapter 13
OBSTRUCTION OF GOVERNMENT FUNCTIONS

5.1400 adds a provision for obstructing a government function
by fraud, Section 1301, which is not found in the other bills, and

we see no objection to this provision.
The original Committee Print (Nov. 10, 1972) of the bill which
became S.1 added an affirmative defense to the crime of hindering
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law enforcement. It made it a defense if the party charged was
the parent, spouse or child of the defendant. This affirmative
defense has been deleted in both 8.1 (Section 2-6B3) and S.1400
(Section 1311). We believe that there should be such an affirma-
tive defense.

- The bail jumping provisions of both S.1 and §.1400 basically
adopt‘the approach we suggested originally of making the penalty
for bail jumping the same as that which could be imposed for
the underlying offense (Report, p. 51).

Both §.1400, in Section 1315, and S.1, in Section 2-6B6, expand
the crime of introducing contraband into a correctional institution
to include “any object”. (S.1 is slightly more limited since the
term “any object” is limited to those proscribed by statute, rule,
regulation or order; S.1400 would apply to an object introduced
“surreptitiously” even if it were not proscribed by statute, rule,
regulation or order.) The Brown Commission bill would limit the
contraband to any item useful for escape. While it may be argued
that there should be some statutory prohibition which would
preclude a prisoner from being furnished with correspondence
or other information which would enable him to direct others
in the conduct of some illegal enterprise, it does seem that these
statutes are too broad since they make it a felony to introduce
any proscribed article into a prison. Thus, the proposed statute
could make criminal the introduction of food by members of an
inmate’s family or love letters from a wife or girl friend. We
believe that these adt:tional provisions of S.1 and S.1400 should
not be adopted unless they are carefully limited.

§.1400 splits obstruction of justice into three sections — (1)
witness bribery, Section 1321; (2) corrupting a witness or in-
formant, Section 1322; (3) tampering with a witness, Section 1323.
A.ll. of these are contained in a single obstruction of justice pro-
vision in S.1, Section 2-6Cl. Similarly S.1400 splits into two
sections (Sections 1332 and 1333) the provisions found in Section
2-6C2 of S.1 relating to impeding justice. While the purpose of
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S.1400 is apparently to differentiate these crimes for sentencing
purposes, it does not appear to us that these crimes aré substantially
different and, therefore, a single sentencing provision within which
the judge will have substantial discretion would seem adequate.
For this reason we prefer the approach found in S.1.

8.1 (§2-6C1) provides a broad catch-all provision for anyone
who endeavors in any manner to obstruct or impede the due
administration of justice. This was suggested by this Committee
originally (Report, p. 50) and we approve such a section.

S.1400 adds a provision (Section 1324) not found in either
of the other bills making it a crime to retaliate against a witness
or informant, which seems to be desirable.

Section 1326 of S.1400 limits the prohibition of communication
with a juror to a communication made with an intent to improperly
influence the juror’s official actions. We believe that jury tamper-
ing should be so limited.

A major difference between S.1 and S.1400 has to do with the
issue of materiality in the false statement provision—Section 2-6D2
(a)(1) of S.1 and Section 1343(a)(1)(A) of S.1400. S.1400
requires that the false statements be material, whereas S.1 does
not, In this regard S.1400 is more like the original Brown Com-
mission bill (§1352(2)(a)), and it is our opinion that there should
be a materiality provision in the false statement statute.®

S.1400 omits the provision penalizing the unauthorized dis-
closure by a public official of information disclosed to the govern-
ment in confidence. Such a provision is found in Section 2-6F1 of
S.1 and Section 1371 of the Brown Commission bill. We believe

there should not be such a provision.
S.1 has a provision (Section 2-6F2) not found in either of the
other two bills which prohibits a person from privately addressing

@ All three bills make false swearing an offense, irrespective of materiality,
where the statement is made under outh or affirmation in an official proceeding.
(G. §1352(1); S.1 §2-61D2(a)(1); S.1400 §1342.)
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a public servant without disclosing the fact that he has been
retained “for compensation or not” to do so. We believe that this
provision is too broad and, therefore, recommend that it not be
adopted.

Chapter 14

OFFENSES INVOLVING INTERNAL REVENUE AND CUSTOMS

All three bills proscribe two types of federal tax crimes—“Tax
Evasion” and “Disregard of Tax Obligation.” Additionally, how-
ever, §.1400 adds a misdemeanor crime (§1402(a)(6)) for falsely
claiming a personal exemption in an income tax return—a reason-
able congressional reaction to an obvious problem. All the bills
seek to embrace within their reach commonly encountered methods
of tax exasion, (e.g., filing a false return; concealing assets; failing
to pay over withheld taxes; destruction of property under govern-
mental control; and failure to file a return), and S.1 and S.1400

prohibit evading taxes in “any other manner”. (S. 1 2-6G1(a)(vi);
S.1400 §1401(a)(6)). ( : (20D;

The bills employ a verbal formulation for the element of mental
culpability (“with intent to evade”) which may significantly lessen
Fhe standard of culpability as it is defined b); present law. That
Is to say, present law (LR.C., §7201) requires that criminal evasion
be ‘done “willfully”. We believe that the word “willfully” should
be incorporated into the Brown Commission bill and in S.1 because
o.f a danger that the definition in §2-6G1(c)(1) of S.1 (“a cons-
cious ijgctive to engage in such conduct and to cause the result
with knowledge that the attendant circumstances exist”) would’
not carry over all the connotations which the courts have found in
the word “willfully”, That comment is even more applicable with
iespecF to S8.1400, which bill defines “intentionally” in terms of a
consmou’s’ objective or desire tp engage in the conduct or cause
the result (§302(a)) and has no specific definitional provisions for
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tax crimes [see, The Proposed Federal Criminal Code; Its Effect
on Tax Offenses, 26 Tax Lawyer, No. 8, pp. 485 et seq.]. Since
there apparently exists no reason for reducing the standard of
culpability for tax crimes, this issue should be re-examined and,
in any event, the S.1 definition is to be preferred over the approach

used in S.1400,

The three bills also warrant study concerning their treatment
of the present requirement that there can be no tax crime convic-
tion without a showing of “a substantial tax deficiency.” That re-
quirement is codified only in S.1 (§2-6G1(a)(2)). S.1 also—con-
sistently with the suggestion in our initial report (p. 55)—elim-
inates the provision of the Brown Commission bill which would
create a misdemeanor where the evasion involves less than $500.
In contrast, S.1400 proscribes and makes a felony the criminal
filing of a' tax return “which understates the tax.” $.1400 is seri-
ously at odds in this respect with the views of this Committee. We
believe that the requirement of a substantial tax liability should
be preserved, Also for the reasons expressed in our initial report,
this Committee’s view is that S.1400’s treatment of all tax evasions
as a Class D felony is preferable to the grading approach embodied

in the other bills.

Except for the provisions of S.1400 already noted, the three
bills proscribe the same forms of “knowing” disregard of tax obliga-
tion. Here, again, the Tax Lawyer comment previously mentioned
raises a question whether the “knowingly” standard establishes a
norm less than that now required for misdemeanor convictions,
That concern is obviously more disturbing vis a vis S.1, which
treats both tax crimes as felonies. In this Committee’s opinion,
the offenses in question should be treated as misdemeanors—the

approach adopted by §:1400.

Finally, we approve of the provision in §1403(c) of S.1400
excluding from the purview of tax crimes interim reports, informa-
tion retwrns and returns of estimated tax.
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Unlawful Trafficking in Taxable Objects

Like the Brown Commission bill, 8.1 combines in a singl
\fision (§2-6G3) all trafficking in taxable objects in viohtiong ef pg
tederal statute or regulation. $.1400, on the other hax;d i cormn,
rates by reference the criminal prohibitions in the >Interml, il’\zcorpo-
Code dealing with such items as alcohol and cigarette; ( \l\:lelnlue
Both the Brown Commission bill and 8.1 treat violations : )
volving distilled spirits as misdemeanors; S.1400 tr;ats tant 2
felonies. Violations involving distilled Spirits consistentllem 'is
present law, are classed as felonies in both S.l’ and § 1400y v;”lt]
the Brown Commission bill which would punish the. cas , lunl :
sum'er of distilled liquors as a misdemeanant (§1404) ‘sz)a cl(zn-
subject, this Committee supports the notion that such ‘ l; .
su.tnzers stl'llclmld bz treated more leniently. Additionally C?Iiia C(;(l);:-
mit ?e Stull considers valid its comments in its initial ; 'd~ -
tc:;}::;r;su?z ncirjatlog .of presumptions for the trafﬁckin;pcorlii]g?na
nmique 1408 ol};e in all th{'ee bills either expressly or, in the

- S, > DY Incorporation of statutory presumptions now

present in the Internal Reve
5. 1400 §1411(b)). V"%(b%(c-ﬂm&81§zamm%

Smuggling

CustTo}I::s t:irf:s] S]Z;HS;I.eaCE of \Yhich seeks to simplify definitions of
Comne e its,i;ﬁ, 1’1 subject to the criticisms leveled by thig
vorsion o thel ia ;eport (Report, p. 58). For example, each
svggling oot oc\;er:] Ifult)tr;;i, elt]nd supe‘{ﬁuou‘s statement that the
g - en one “knowingly evades exam-
oo ébt); tt@l;i gz;t(a}ve;z;;leln/t of an object being introduced into the
(@3, cn.t.mi \i)(ef); S.1 §2-6G4(a)(1); S.1400 §1421
employed ti]e e ‘:Imscby th‘lS .C'ommittee of the grading system
fhe. sabstantion " n ommls?‘u.)n bill apply with equal force to
extont oo o Coﬁ; i entu.:al p)‘OV}Slons of 81 and almost to that
v e esponc‘hngt provisions of $.1400. $.1400 does, how-

, nate an objectionable upgrading provision (e, the
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object was brought in for use in a business) and improves slightly
upon another provision (i.e., by providing for misdemeanors where
the duty which would have been due is less than $500).

Chapter 15

CIVIL RIGHTS AND ELECTIONS

S.1400 and the Brown Commission bill both place offenses
dealing with civil rights and elections in Chapter 15, whereas S.1
distributes them among two chapters and four subchapters. In
addition, S.1400 has the same numbering system as the Brown
Commission bill.

Protection of Federal Rights Generally

C. §1501, drawing on the post-Civil War statutes, would
punish as a Class A misdemeanor only a conspiracy to injure any
citizen in the free exercise of his federal constitutional rights.
S.1 §2-7F1(a)(l) improves over §1501 by following our Com-
1aittee’s suggestion (Report, p. 61), that it not be limited to citizens,
ana by following our Committee’s further suggestion (Report, pp.
60-1), that it make injuring a person in the free exercise of a
federally-secured right a crime, rather than making a conspiracy

to do so a crime.

§.1400 §1501 also deletes the conspiracy provision and makes
it a Class A misdemeanor for anyone knowingly to deprive a
person of his civil rights. 5.1400 §1501 also accepts our criticism

of C. §1501 and extends the protection of the law to aliens as well
as citizens. In these respects, there is little to choose between S1
and S.1400.

$.1400 §1501, unlike the corresponding provision in S.1, §2-7F1
(a)(2), drops the provision of C. §1501(b), drawn from the post-
Civil War statutes, regarding going about on the highways in
disguise.
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The Committee also notes that both S.1 §2-7F1(a)(1l) and
$.1400 §1500 make the maximum jail penalty one year. Present 18
U.S.C. §241, from which the sections under discussion are drawn
makes the maximum 10 years imprisonment. ’

5.1 §2-7TF1(a)(3) is substantially the same as C. §1502, on
which we commented in our earlier report. (pp. 61-62)

8.1400, in its Section 1502, substitutes for the broad provision
of C. §1502 a provision which would make it an offense, while
acting under color of law, knowingly to engage in conduct which
constitutes a violation of the rights of person and property, as de-
fined in chapters 16 and 17, thereby depriving another of federal
rights. The question whether the right involved is a federal one
is made a question of law. S$.1400 §1502(b). This section would
appear to narrow significantly the sweep of C. §1502 and S.1
§2-7F1(a)(3) in that it would punish a deprivation of federally
secured rights only when the elements of some other offense are
present. Thus, if the deprivation were effected without any offense
to person or property of the kind defined in chapters 16 and 17
of §.1400, there would be no crime. We think this an undesirable
limitation.

Interference with Participation in Specified Activities

Present 18 U.S.C. §245(Db), derived from the Civil Rights Act
of 1968, is confusingly worded. The confusion was not appreciably
clarified in C. §1511-1515, nor has it been clarified in S.1 §2-7F2
through §2-7F4 and S.1400 §1511-1513. The problem of unwilling-
ness to undertake extensive revision, which our Committee not(:d
in Reporﬁ, p. 60, is still with us, and most criticisms of these
sections of S.1 and S.1400 turn out to be criticisms of present 18
US.C. §245(b). S.1 and S.1400 adopt our suggestion, Report
p. 63, that C. §1516 be deleted. This section required certiﬁcatim;
by the Attorney General before the offenses condemned in C.

§§1511-1515, S.1 §§2-7F1 through 2-7F4, 5.1400 §§1511-1513, could
be prosecuted. . ‘ ’
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The Brown Commission was divided over the question whether
economic coercion should constitute a means of violating a person’s
civil rights, see Comment to C. §1511, and its draft included the
words “[or by economi¢ coercion]” in C. §§1511-1515 in brackets,

Both S.1 and S.1400 delete references to economic coercion. For
the reasons stated in our original report (Report, p. 62), we agree

with the deletion.

8.1400 §§1511 and 1512 are sufficiently comparable to the same-
numbered sections of the Brown Commission bill not to require

comment.

Our Report, pp. 62-3, found C. §1515 unsatisfactory because it
did not provide for general protection of freedom of speech and
freedom of assembly and because it makes the lawful conduct of
the person being protected an elenment of the offense. S.1 §2-7F4
(a)(3) also makes lawful and peaceful conduct on the part of the
person interfered with an element of the offense. S.1400 §1513
does not include this requirement and we prefer it in that aspect.
Since both S.1 §2-7F4(a)(3) and S.1400 §1513 are limited to
protecting speech and assembly opposing denial of federal rights
and benefits for such reasons as race and religion, neither bill
deals with the problem of protecting free speech and assembly in

general,

The provisions of C. §1513 (Interference With Persons Afford-
ing Civil Rights to Others) and C. §1514 (Interference With
Persons Aiding Others to Avail Themselves of Civil Rights) are
carried forward in both S.1 (§2-7F4(a)(1) and (2)) and S.1400
(§1511(a)(5) and (6)).

Abuse of Federal Official Authority

Our Committee believed that C. §1521(b) should be deleted as
too broad (Report, p. 63), That section made it a Class A mis-
demeanor for a federal public servant to exceed his authority in
making an arrest or a search and seizure. S.1 §2-7F5 is even
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-

broader than C. {1521, and we therefore oppose it for the reasons
stated in our original report.

5.1400 has no provision comparable to C. §1521, except insofar
as the conduct proscribed in C. §1521 is embraced by the general
language of 5.1400 §§1501 and 1509,

Protection of Political Processes

S.1 §2-6H1, “Election Fraud”, is related to C. §1531, “Safe-
guarding Elections”, and poses no particular problems.

S.1400 §§1521 and 1522 break C, §1531 into two parts. S.1400
§1521 is entitled “Obstructing an Election”, and S.1400 §1522 is
entitled “Obstructing Registration”, The reason for the distinction
is that obstructing an election is made a Class E felony, $.1400
§1521(b), for which the maximum term of imprisonment' ,is .three
years, S5.1400 §2301(b)(5), whereas obstructing registration is
made a Class A misdemeanor, S.1400 §1522(b), for which the
maximum term of imprisonment is one year. S.1400 §2301(b)(6)
Obviously a person who is prevented from registering cannot vote.
and there is no reason for penalizing one type of o'bstruction lessj
than the other. ‘

C’.’ §1532, “Deprivation of Federal Benefits for Political Pur-
poses”, has a counterpart in S.1 §2-7F2(a) (1), and in S.1400
§1523. C. §1533 has a counterpart in S.1' §2-6E5 and in S.1400
§1524. C. §1534 hds a counterpart i S.1 §2-6H2 and in §.1400
§1524. No comment on these sections is required. |

‘ 4C. §1535, “Troops at Polls”, has not been carried into S.1 and
.1400. Its substance is probably covered by §.1 §2-6H2(a) (4)

and $.1400 §1521(a) (1), which penalize in o
tion of sl @) penalize in general terms obstrue-

Foreign Political Contributions

. C §154.11,. dealing with political contributions by agents of
oreign - principals, has a counterpart in $.1 §2-6H3 and S.1400
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§1526. Our Report, pp. 59-60, questioned the value of C. §1541
and recommended at least the reduction of the offense to a Class
A misdemeanor. We repeat the recommendation.

Protection of Legitimate Labor Activities

S.1 §2-7F6 is derived from C. §1551 but has been broadened
to protect activities of employers as well as employees. It makes
criminal the intentional interference by force or threat of force
with “an employer engaged in maintaining open access to a plant
or other business establishment.” C. §1551 has no counterpart

in $.1400. -

Interception of Private Communications

C. §1561 makes it an offense intentionally to intercept “any
wire or oral communication by use of any electronic, mechanical,
or other device”, and to disclose the contents of what was inter-
cepted, in the absence of certain defenses. S.1 §2-7G1(a)(1) makes
it an offense to intercept “any private communication by use of an
evesdropping device”, a “private communication” being defined
as “an’ oral communication” meeting certain requirements, S.1
§2-7G1(e)(5).

Tt is undoubtedly possible to intercept a telegraph message as
it goes over the wires, but that is not an oral communication. It
is also possible to intercept a picture copy of a writing being sent
by means of a telecopier; this, too, would not be an oral com-
munication. Thus the coverage of S.1 is more narrow than that
of the Brown Commission’s bill, which applies both to oral and

wire communications.

S.1400 §1532 applies to both wire and oral communications,
and is preferabie to S.1 §2-7G1.

C. §1562, “Traffic in Intercepting Devices”, has a counterpart
in 8.1 §2-7G2 which, however, is limited to devices for intercepting
“private communications”, as defined above. S.1400 §1533, like C.
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§1562, applies to devices for intercepting both oral and wire com-
munications and we prefer it for the reasons stated above,

C. §1563, the definitions section for the provisions on inter-
ception of private communications, has a counterpart in the
definitions subsections of S.1 §§2-7G1 and 2-7G2, and in S.1400
§1534,

C. §1564 deals with the interception of correspondence, either
by damaging or destroying it to prevent delivery, or by opening
or reading sealed correspondence, or by divulging the contents
of sealed correspondence wrongfully opened. The counterparts
are S.1 §2-7G3 and S5.1400 §1531, except that S.1400 §1531 excltlde;‘
the damaging or destroying of correspondence. That particular
offense is, however, covered in S.1400 §1703(a).

Chapter 16

OFFENSES AGAINST THE PERSON

Murder (Homicide) and Included Offenses
(C. §1601-1603, S.1 §2-7B1-7B4, S. 1400 §1601-1603)

The Brown Commission bill provides that murder culpability is
estiblishe‘d by proof that the act was committed “intentionally”
or “knowingly”. S.1 only provides for “intentionally”, while $.1400
only provides for “knowingly”. Since S.1400 §302('f) provides that
whe‘:‘r.e the culpability requirement is “knowingly” it is also satisfied
b}f .mtentionally”, S.1400 has the same effect as the Brown éom-
mission bill. While under S.1 a “knowing” homicide would pre-
sumably fall under either §2-7B2 (Reck]e;s Homicide) or §°-17B3
(Manslaughter) (inasmuch as §1-2A1(d) defines “reck]essl:l”.to

include “ ingly”), i
; v c.le kno“ilr.)gly ), it seems clearly more appropriate to include
nowing homicide under Murder.

fel0113]oth the Brown Commission bill and $.1400 include a modified
=0 y murder provision and the reckless causing of death under
umstances  manifesting extreme indifference to human life
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(“reckless indifference”) as part of the murder section, while S.1
places these two provisions in a separate reckless homicide section.
Under either organization, all are classified as Class A felonies.
The organization takes on importance ir view of the death penalty
which is applicable to the “murder” secticn of each of the three
drafts. By separating the reckless indifference and felony murder
provisions, S.1 excludes the death sentence from these offenses.
As noted in our original report, 8 majority of the Committee favors
abolition of the death penalty. However, if a death penalty is to
be adopted, it is more properly applied to intentional or knowing
murder than to a homicide resulting from reckless indifference.

As stated in our prior Report (p. 64) there is great difficulty in
creating a practical and understandable distinction between a reck-
less killing showing an indifference to human life and a simply reck-
less killing. We still believe that the difference between these two is
difficult for lawyers to verbalize and will be impossible for laymen
jurors to comprehend. Therefore, we repeat our recommendation
that these.two purportedly different offenses would best be treated
as a single offense of manslaughter, requiring the proof of reckless-
ness. In the alternative. a separate section should be created, lim-
ited only to the reckless indifference offense, We further recom-
mend that the crime of felony murder be included in the murder

section.
The felony murder provisions in all three bills are similar
except in two respects:

a) S.1 (§2-7B2) contains no provision for an affirmative defense,
as specified in the other two bills, of non-involvement in a
killing which was not reasonably foreseeable to the defendant.

The Committee believes that the affimative defense approach
is the best method of dealing with this problem. We favor
the phraseology in $.1400, which is simpler than that contained
in the Commission bill.

b) S.1400 includes the aircraft hijacking felony as an included
offense, while the other two bills do not. We believe this
serious offense should be included.
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With regard to jurisdiction, we concur with the inclusion i
8.1400 of jurisdiction for the offense of murder b 1n§iu510n o
trar}smittal of the killing device through the mails, a jor d'on' -
T)as.ls .overlooked in the other two drafts; and t},le ])ers' %thna]
jurisdiction where the offense occurs during the comr;i:s‘i]:)sxiozf fzz

1rr‘1med1a.te flight from the commission of, certain specified offe
over which there is federal jurisdiction. e

Threatening the President

(C. §1615, S.1 §2-7C5, $.1400 §1618)

;‘he th'ree proposed sections are substantially similar. The
fac require proof that the threat was “likely” .(C and S.1 g
reasonably” (C.) to be taken seriously. ' o

As di

strm’c's 1dlscus.sed at pages 66 and 67 of our original report, a sub-
‘v‘l,'la portion of the Committee believes that the elem’ents‘ in

o'vm:: proof of communication to the official and the Dl‘Ob“tb]-
:irrl:uSness of the threat should hoth be deleted, thus deﬁlninﬁ( thz
PrESied :nst az;r tlhr;:"g to commit any crime of vinlence a.""u'mz the

, et al. This would not alter the eff ecisi

" e effect of the decision
tU eS I{';:)léec(llg:;t;fq Supreme Court in Watts v, United States 390:

S. which prohibits an i :
oo 10 (0 ' any prosecution unless a “real”
fhrent P?:;;l;e;bcied‘band ngt just political hyperbole. That holding

y be read into this statut
prould presumy atute to define what is in
et 2 slhulteatl. Th.es.e members of the Committee also question
o o hfah)ar agams.t the prosecution of allezedly non-serious
cretior, w ;; :Jhey believe should be left to the prosceutor’s dis
1 on the basis of the facts involved i | ,
o on fhe b ots olved. While S.1 attempts to
thr(mtywa];sf Il)r-.lncxple by providing that it is no defense that the
o “]‘Oi;e;' alsely made or was made as a joke, it does not prevent
argument from defeatin ’ )
] ating the prosecutor’s

showing that the threat would be taken seriously urden of

A majori i
pmtecti;o;l;y olft.the Committee, however, feels strongly that the
oteetion s I1;0 i 1ca‘1 z}dvocacy should be expressly provided for in
- Recognizing the difficulties of proof in placing the

54

46437 O -5 < 6

e s




7748

burden on the prosecutor to establish that the threatening words
were uttered under circumstances in which the threat is likely to
be taken seriously, this part of the Committee would propose that
the section instead provide for an affirmative defense that the
threat was not an expression of settled purpose and, under the
circumstances, was not likely to be taken seriously.

Kidnapping _
(C. §1631, 8.1 §2-7D1, S.1400 §1621)

While all three bills are similar, we believe that $.1400, with
certain revisions, is superior.

Both S.1400 and S.1 contain three grades of the crime while
the Commission bill contained only two. Unlike the Commission
bill, S.1400 and S.1 distinguish between a kidnapping where the
victim is released alive but with serious injury from a kidnapping
where the victim is released unharmed. Such a distinction can pro-
vide an incentive not to harm the victim and is thus appropriate.

Both S.1400 and S.1 exclude the involuntary servitude vestraint
from the highest grade kidnapping section and place it in the
lesser-included offenses. This is preferable to the Commission bill
which included the involuntary servitude restraint in both sections
and left the distinction between the two grades unclear in this
respect.

§.1400, unlike the other two praposals, provides for a rebuttable
presumption of interstate transportation of a victim where he has
been restrained for more than twenty-four hours {S5.1400 §1624).
We do not believe any such presumption should be created and
recommend the deletion of the subsection.

S.1, unlike the other two drafts, provides for federal jurisdiction
over kidnapping when the mails are utilized as part of the crime.
We favor this additional jurisdictional base. The Committee would
go beyond the proposals contained in the three bills in expanding
federal jurisdiction over kidnapping. Consideration should be given
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to including in any kidnapping statute a provision basing federal
jurisdiction on language similar to that contained in Federal Secy
rities laws (e.g., Title 15 §77q “. . . by the use of any means o
instruments of transportation or communication in interstat - com.
merce or by the use of the mails . . 7).

€ com-

: The major difference between S.1 and S5.1400 is that S.1
vides»for compounding of the grade of the offense wherc-; ofliO~
offenses are committed. It is unclear what this provision actualfr
means. One might assume this compounding only occurs whe .
these other offenses (e.g. murder or rape) are committed on t;e
victim, We do not believe it advisable to provide for the s .
grade of kidnapping for rape as for murder of the victim dince
it vsrou]d destroy any incentive to release a victim alive folloz:r]"lcf(j
a kidnapping-rape. If the compounding section applies when ;Ec
e'numerated offenses are not committed against the kidnapping vi :
tfm, the provision provides no speciﬁeati;)n of the re]atit)}:shiq)‘li(i -
time or place, to the kidnapping which would be required i;w olr,d n
for the compounding to occur. We therefore disapprove of t] 6:1
compounding provision. Moreover, if it must be shown that t;l]s
defendant was guilty of Murder (a Class A felony) to make thz

kidnapping a Class A .
provision. felony there seems little purpose in the

.Felonious Restraint

(C. §1632, 5.1 §2.7D2, $.1400 §1602)

. S.1£.10(‘) agiirll] appears to contain the preferable provision. The
mmission bill, unlike the other two bi o dr
‘ommis . ills, attempts to draw a
S;St;l:lctlin between abducting and restraining a victim, The dis;
o H(; 10;1 etween the two terms, as set forth in C. §1632, is, at best
o oult to.comprehend and, as shown by the omission of such’
istinction in S.1 and S.1400, unnecessary.

S’l - .
agam provides for compound grading. For the reasons set

forth in the i
¢ preceding sectior i : .
compounding, ¢ n on kidnapping, we disapprove this
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Aircraft Hijacking
(C. §1635, S.1 §2-7D4, 5.1400 §1625)

Both S.1 and S.1400 define the offense of aircraft hijacking
more broadly than does the Commission bill. Thus, both proposals
apply to an unlawful seizure of an aircraft whether it is in flight
or not. We favor the broadening of the application of this provi-
sion to attempt to deter an extremely serious offense which affects
large numbers of innocent bystanders and knows no national
boundary lines. While we believe, as is noted above in the dis-
cussion of general definitions, that the special aircraft jurisdiction
is defined too broadly in S.1400, we approve of the special juris-
dictional provisions applicable to aircraft hijacking which ure con-
tained in S.1400 §1625(c)(2).

In addition, we believe the grading of the offense in S.1400,
providing for a lesser grade for hijacking where no one is in-
jured, is preferable to induce the release unharmed of crew mem-

bers and passengers.

Commandeering of a Vessel
(C. §1805, S.1 §2-7D5, $.1400 §1626)

The three proposed sections are substantially similar in defini-
tion and jurisdiction. The only major difference relates to grades
of offense. S.1 grades the offense so that it is a Class B felony if
committed by a crew member and otherwise a Class C felony.
S.1400 provides for substantiaily reduced grades, D and E, and,
in addition to the distinction drawn by S.1, includes in the higher
grade an offense committed on the high seas by anyone. The
Commission bill provided for Class B and C felonies, with the
difference based solely on whether the offense was committed on

the high seas.

We believe that commandeering of a vessel is extremely serious
whether done by a crewman or another, particularly where such
acts may be done for political or terroristic motive., We, there-
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fore, do not favor a distinction in grade based on the identit
of the defendant. Nor do we believe that the distinction in gradz
based upon whether or not the vessel is on the high seas, serves
any legitimate purpose. As was previously noted, aircraft’hijack-
ing is not graded on the basis of whether the aircraft is hijacked
on the ground or in the air, but is based on the release unharmed
of passengers and crew members. We recommend that a similar
distinction apply in this analogous offense involving vessels.

Maiming and Assault
(C. §1611-12, S.1 §2-7C1-C2, S.1400 §1611-12)

We were critical of the Commission’s handling of assault be-
cause the provision on aggravated assault categorized all serious
bodily injury assaults as Class C felonies. We suggested, at page 6.";
f)f our prior report, that a Class B felony be provid’.ed for the
{nter'lti.onal infliction of a permanently crippling or seriously maim-
ing injury.

. Both S.1 and S.1400 contain provisions like those recommended
in our initial report. While S.1400 categorizes these serious as-
saults as Class C felonies, the authorized terms of impriso*nme‘nt in
§.1400 (see §2301) in fact permit a higher sentence than the com-
parable Class B felony classification in S.1. '

Reckless Endangerntent

(C. §1613, S.1 (no provision), S.1400 §1615)

biHZVe have pr.eviously. c?iticiAzed Section 1613 ‘of the Commission
o iEor. atterr-xptmg to distinguish between two grades of endanger-
o :r;lzgoé\::ti the creation”of “a substantial risk of serious bodily
o to .ano‘ther, where the circumstances reflect the

ed’s “extreme indifference to the value of human life”, and
where no such circumstances exist,. We believe that this distin,ct‘ion

is unworkable and sug
gest that all reckless
Class A misdemeanors. endangerments be
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§.1400 is substantially identical to the Commission bill

S.1 has avoided this problem simply by eliminating this concept
of reckless endangerment from the bill.

We believe a section on reckless endangerment should remain
in the adopted legislation, but reiterate our view that the unwork-
able distinction based on finding of extreme indifference to the
value of human life be eliminated.

Criminal Coercion
(C. §1617, 8.1 §2-9C4, S5.1400 §1723)

In our original report, at pages 67-68, we criticized the Com-
mission bill because of its possible “chilling effect” on legitimate
activities by citizens to pressure others to desist from anti-social
behavior. We therefore suggested that the crime of coercion based
on a threat to prosecute for a crime require proof of corrupt intent.

S.1 avoids much of this problem by eliminating certain of the
more controversial provisions. $.1400 limits the crime of coercion
to “obtain[ing] property of another” by threats, unlike the Com-
rmission bill which defined the crime as including the use of the
specified threats to “compel another to engage in or refrain from

conduct.”

We believe, however, that further tightening is necessary es-
pecially because of §.1400’s broad definition of “property” (§111,
p. 17) to include, e.g., “tangible or intangible personal property . . .
contract right . . . information . . . credit . . . anything of value . . %,
and because the general attempt provision would not require that
property actually pass for the crime to be committed (§1001, p. 32).

Upless the section is narrowed, legitimate activities might be
deterred. See our earlier report, pp. 67-68; Special Committee on
Consumer Affairs, “The proposed New Federal Criminal Code and
Consumer Protection”, 27 Record of The Association of the Bar
of the City of New York, 324 (1972).
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Consequently, we believe that our original recommendation
thgt the crime be required to be committed corruptly, ie., with
evil intent to obtain personal gain by unfair means — and ;mt in
the course of a bona fide dispute — should be adopted.

Rape
(C. §1641, S.1 §2-TE1, S.1400 §1631)

As set forth in our initial report, the Committee agreed with
the Commission bill that Class A felony treatment for consensual
sexual intercourse should be limited to cases involving children
under the age of 10. For the reasons stated at pages 69-70 of our
report the Committee was divided on the issue of recommending
the creation of a Class C felony to cover consensual sexual inter-
course with a person between the ages of 10 and 14. |

8.1, in Section 2-7E2, would treat consensual sexual intercourse
as a Class D felony if the victim is between 13 and 16 years old
Class C if between 10 and 13, and Class B if under 10. S 1406
grades all rape as a Class C felony and raises the minirr.mm' age
of confeflt to 12. The Committee remains divided on the issue of
the minimum age of consent for the reasons discussed in our
report. |

We generally approve of the provision in S.1400 (§1631(c)(2))
?Vhlcl:l grants jurisdiction over a rape where it is corr;mitted in co
junction with certain other cognizable federal crimes. Howev;-
we have some difficulty with the draftsmanship of this jurisdictionai
s‘ubsection. Under this subsection there would be federai jurisdic-
tion o?rer a rape committed during the immediate flight from the
commlss.ion of the offense of tampering with a witnes; in a federal
lc)rf)ceedlng. Plftting aside the inherent improbability of such ‘a
e;:te,czl:;rsczvﬂl dnef:essarily. be serious problems relating to the
et b an time 'peno.d covered by the term “immediate
e oo as usc?d In -thl.S subsection. This same observation
pplies equally to the jurisdictional subsections of §1632 and §1633.
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Sodomy
(C. §1643-1644, S.1 §2-7EL, .1400 §1631)

The Commission bill unnecesarily separates the crime of sodomy
from the crime of rape. Both 8.1 and $.1400 include both in one
section by defining the crime as a sexual act, rather than limiting
it to sexual intercourse. The Committee agrees with this approach.
We note, however, that 5.1, unlike S.1400, contains no definition
of “sexual act” or “sexual contact.” Such definitions are necessary.

Sexual Abuse of a Minor
(C. §1645, S.1400 §1633)

G.1400 is substantially identical to the Commission bill, except-
ing the addition in 5.1400 of an affirmative defense that the defen-
dant believed the other person to be at least 16 years of age.

S.1 includes no comparable provision, its provisions concerning
sexual acts with underage persons being limited to‘fh;;,stﬂtutory
rape section (§2-TE2).

As indicated in our original report, at page 70, a majority of
the Committee approves of the inclusion of an age differential in
with sexual abuse of minors. The Committee,

a provision dealing
divided on the exact formula to be uti-

however, continues to be
lized in dealing with this issue.

Sexual Abuse of Wards
(C. §1646, S.1 §2-TE3, 51400 §1643)
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Chapter 17

OFFENSES AGAINST PROPERTY

Chapter 17 of 5.1400 “Offenses Against Property” represents
a simpler approach to the law than either Chapter 17 of the Brlh'ow
Commission bill or Chapter 8 of S.1. The penalties imposed bri
5.1400 are generally equal to or lighter than those proxI/)ided f)
by the Commission proposal or by the more complicated anoci
redundant sections of S.1 for such crimes as Arson, Burgla
Robberyt, c:tc. Irflsofar as the format and content of S.140’0 are %norrye,
representative of a “Common ” j
that bill is preferable in our olll)ai;vior?.p prosch fo the sublect mater,

Mail Fraud

Both.S.l (§2-8D5) and S.1400 (§1734) continue the important
protectl.on of the public against fraudulent activities.provided 1:
th.e mail fraud statute (18 U.S.C. §1341) rather than replaci );
w1-th. a weaker larcenv statute as proposed by the FI‘OEV;] gg 1
mission (C. §1332, §1741). In this respect S.1 and £.1400 fol(l)m:
our earlier recommendations (Report, pp. 74-75) ar«c'l th '0"‘
f)t the Association’s Special Committee on Consurr:ér Af(; _V‘e“_*s
its report “Thfz Pronosed New Federal Criminal Co‘de an(iq lréo:ln
:;:;tle‘cl-nProt;ctmn,” 27 Record of The Association of the Bar of
Fedemll&yco'. I.\Iew York,” 324 (1972). See also “Roform of the
Cm-mi;,.ﬂ ﬁ:i:;]a}& Ll,i\(\:i,ed Henriggs Before the Subcommittee on

al Lg ures, Senate Judiciary Commi
Cong., 2d Sess., Part III(B), p. 1827-98 \-k e
Committee on Federal Legislation, New (chiz\z éoﬁsg?llzfvy?ri

gjlogzlt]::rﬂl(i qziqlfif;, 1-’.399-1;430(;; compare “Reform of the Fed-
- minal Laws, earings Before the Subcommittee 'im-
llx;zgISE.S::vst.tPIrgcedurc-s, Senate Judiciary Committee, g-‘;c)ln C‘Colr:i;1
o 5,1;1’00 " tlh . 1?(.; 6481‘-6%82 (%973). We accordingly prefer Sl’
et 0 1(. don;mms:on bl.ll on this point. The differences
e 't.'. an ..14.100. versions of the antifraud statute are

» 9.1 extending jurisdiction to cover scts “affecting” inter-
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In our initial report, we recommended that this crime, when

y someone in a supervisory disciplinary official au-
.ather person, should be treated as a more serious
for doing just that. Other-

committed b
thority over the
felony. We support the S.1 provision
wise, all three bills are substantially similar.
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state commerce, see Polish National Alliance v. NLRB, 322 US. section as is §1735 of §.1400

643 (1944). This would be desirable in order to include frauds a Security Interest whic!.l see (§28D7 of S.1), interference with

such as those by auto repair shops preying on interstate travelers, ~ of the crime are éovered byﬂtl}Slerethllu?:i ant 1:n that certain aspects e
The provision of S.1 (§2-8D5) is also preferable to §1734 of §2-8D3 of 8.1, and insofar as are notecoj:rc:lcf . ?731 of 8.1400, i

$.1400 in that the former covers one who “ . . devises or engages The Securities Violations secti " U8 not o be //

in a scheme to defraud . . .” while the latter covers one who 5.1, and §1772 of the COmmis:ic 01}1)5:——51161 of 5.1400, §2-8F5 of fos

“, . . having devised a scheme or artifice to defraud . . . engages erence existing sections of oth On' ill merely Incorporate by ref- :

in conduct with intent to execute such schemes or artifice.” The setting forth any substantive el;t titles of t.he U.S. Code without

S.1 section directly and clearly covers one who has not devised earlier report (p. 82 ) we dis;na ‘eI respecting the crimes. Ip our

the scheme but nonetheless engages in it, while in the S.1400 sec- grade of all non-Title 18 orime Ptprov‘ed the automatic reduction in

tion both the devising and the execution of the scheme must be Commission proposal and S 1340% n:;(eis:;ea??rs (which the Browp

' ' : our views are fo.

lowed, we see no need whatever fg

present tg,complete thewcrime. e '
I the iInclusion of these sections

“ s Thea concept of multiple mailings being chargeable as only one X Title 18. This
o offense when done as part of one scheme rather than being charge- Eoiimd}‘de §2-8E4 of S.1 which is the Sublstantiv comment does
able as separate counts, as under the present law, is another ad- ¢ing In specious securities and codifles existin eIacmme of traf
vantage of the S.1400 provision, Consolidated Crim s
. imes
New Crimes | | misgi‘i‘z g{;’l& sections—§1731 of $,1400, §173]1 ¢ seq. of the C
§1704 of the Commission bill, covering release of destructive ina centr:d p?:ge §2'§D3 of S..lﬁput all kinds of theft pr:wS:;r:;
forces, commented on without objection by this Committee, has and §2.8E3 of § 1a2ndarel Sesuab]e. Section 1741 of 5.1400, §2-SE1
| been included in S.1 as §2-8B3 but has been omitted from S.1400. sive forge d ’ § .5'1 of the Commission bill are all-in
U 1713 of .. 1 ing breaking i 1 Ty and counterfeiting sectip , nelu-
§ of the Commission bill covering breaking into or conceal- terfeiting and forgery i S ns. The definitions of coun-
ment within a vehicle, also commented on without objection by - tinction between th Y in §1744(b) and (c) of 8.1400 draw a dis-
this Committee, has been overlooked in S.1 but is included by counterfeit and 4 ;;“I’IO, 'ffermS,.a completely false item being .a
inferenze in $.1400 in §§1711 and 1712 (see §1714(d)). Section defines a COunterfeIi)t ala )f alse item being a forgery. 8.1 §2-8E1
1734 of the Commission bill covering theft of property lost, mis- the Commission N ] ak alse gov.ernmental writing and §1751 of
laid or delivered by mistake appears as §2-8D3(b)(4) of 8.1 and N countérfeiting except t?x)qat fts “nod‘dwtinc“on between forgery and
- S ‘ rade ; ’
is absent from 8.1400. N g);gte(cil (;r counterfeited writiI:g isle:th?ir;nt?oxT ore severely if the
: Uni : » a or i
Doubtful Crimes ¢d States. The Commission g roach i security of the
able, as there seems no need f pproach in §1751 seems prefer-
Question has bren raised by this Committee in its prior report or the proposed distinctions,
Theft of Records

as to the desirabiiity of including various crimes in a Federal
Criminal Code (Report, p. 73). Section 1733 of the Commission
bill covering theft of services (§2-8D3(b)}(8) of 8.1), is such a

63 64

Th issi »
€ Brown Commission hil) defines (§1732) “theft and
n

“receiving . ”
g stolen Property” as including any “government §]
Y e,
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record, document, or other government paper,” with there being
no requirement that the government record have any monetary

value.

$.1400, §1731 provides:

“Theft” . . . “A person is guilty of an offense if he know-
ingly: (1) takes or exercises unauthorized control over; (2)
makes an unauthorized use, disposition or transfer of . . .
property of another.”

“ . There is federal jurisdiction over an offense described
in this section if . . . the property is owned by, or is under
the care, custody or control of the United States or is being
produced, manufactured, constructed or stored for the United

States.”
“Property” is defined as including “intellectual property and
information”*

s e €

“Section 1732—Receiving Stolen Property”. “A person is
guilty of an offense if he receives . . . (stplen) property.”

“Spction 1749—Unauthorized Use of a Writing™: “A person
is guilty of an offense if with intent to . . . harm a govern-
ment . . . he knowingly possesses a writing which has been

issued without authority.”

“Section 1301—Obstructing a Government Function by
Fraud”; “A person is guilly of an offense if he intentionally
obstructs, impairs or prevents a government function by de-
frauding the government in any manner.”

S.1, £2-8D4 makes it a crime to receive stolen property and de-
fines property as including “any government file, record, document
or other government paper” taken without authorization from any

government servant.

Prior to 1970 and the Pentagon papers case, theft was not con-
sidered to be a crime applicable to the dissemination by news
media of government reports. That case demonstrates, however,
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that these sections can be used to impose censorship through the
threat of criminal sanctions. The Solicitor General advanced the
argument in U.S. v. Washington Post (The Pentagon Papers) that
the government’s ownership rights in the Pentagon papers were
similar to those of Mrs. Hemingway in a Hemingway maﬁuscri t
—in effect asserting a common law proprietary interest in goveri-
ment reports.

S.1400.reﬂects this position by providing (§1781(d)(B)) that
property includes, among other things, information owned. con-
trolled or stored by the United States. ’

Un‘der the theft and related sections in all of the bills, punish-
ment is provided for the steps involved in publication of govern-

me.nt reports (receipt, possession, etc.) regardless of content or
of its effect on the welfare of the nation,

The receipt of government reports and their publication b
‘t‘he‘news media in the public interest must not be subject to tl .
chilling” effect of the threat of criminal prosecution merely b]e
cause the government does not want the public to know what (1:
in the government report. This is prior restraint long conderr(med
by .the Supreme Court (Near v. Minnesota, 283 U.S 697)' W
b‘ehev.e that the provisions of these hills may go t.oc; far i.n fhe
dlrec:tlon of imposing penalties on activities connected wifh ﬂ .
p'ubhcation of governmental information. We also serious! .
tion whether the boundaries of criminality in this z.trea sh: l(zluis-
dealt wit”h thrgugh concepts such as “theft” and “receipt ofust 1 ;
propfa_rty rather than through special provisions t'u‘léred t Ole .
requirements of this sensitive area. o o e
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Chapter - 18

OFFENSES AGAINST PUBLIC ORDER,  HEALTH,
SAFETY AND SENSIBILITIES

Chapters 18 of 5.1400 and the Commission bill and Chapter 9
of 8.1 deal with Public Order. '

Riot Bill

The Riot sections—§1801 et seq. of the Commission bill, §1801
et seq. of $.1400, and §2-9B-1 et seq. of S.1—fall within the cate-
gory of crimes this Committee considers unnecessary in the Fed-
eral Law (see Report, pp. 76-77). There are enough existing state,
civil and criminal avenues of redress available.

Firearms -

The Firearms and Explosive sections—{1811 et seq. of the
Commission bill, §1801 et seq. of S.1400, and §2-9D2 et seq. of
S.1—do not go far enough. As we said in our original Report,
the Committee supports the Commission majority in its view that
Congress should ban production, possession and trafficking in hand
guns, with stated exceptions for the military, police, etc., and that
it require registration of all firearms (Report, p, 77).

Drugs ' .

The drug sections of S.1 and S5.1400—§2-9E1 and {1821 et seq.,
respectively—essentially follow the 1970 Drug Act. §1821 of S.1400
selects heroin and morphine for special, more stringent treatment,
which we consider laudable, especially by contrast to the Com-
mission Jill which at §§1822 et seq. changes the 1970 Drug Act
treatment by singling out hashish, a canabis derivative, for more
stringenk treatment than marijuana, another canabis derivative.
This whole subject is discussed in greater detail in our original
Report (pp. 77-80).
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Gambling

§§1831-1932 of the Commission Bill, §§2-9F1-—2-9F2 of S.1
derived therefrom, and §§1831-1832 of S$.1400 are little diferent
except for degree. S.1 is different in that it includes redundant
sections dealing with crimes raging in scope from murder to ex-
tprtion, which sections are needlessly prolix and unnecessary. As
in our prior report on the Commission Bill, we question the in-
clusion of federal criminal sanctions against gambling. In our
view, this is a subject which should be left to state and local reg-
ulation, and we suggest that the gambling provisions be dropped
(Report, p. 80).

Prostitution

§§1841 et seq. of the Commission Bill, §§2-9F3—92-9F4 of S.1
and §1841 of $.1400 endeavor to broaden the Mann Act, 18 U.S.é’
§2421, along the lines of the existing gambling busi’ness laws.
18 U.S.C. §1955. This Committee holds to its previously expressed,
view that existing state and local sanctions are sufficient and sup-
ports regulation of prostitution rather than treatment of it as a
crime (Report, p. 80).

Chapters 30-34
SENTENCING

‘ 'This portion of this report will compare the sentencing pro-
v1§1on-of S.1 and S.1400 with the provisions of the Brown Com-
mfttee bill, which were analyzed in the original report of the Com-
mittee, pp. 81-95. The discussion will be divided into seven sec-

tions, following the order in whi
ns, - which they were presented i
original report. Y presentad fn the

: I. General Sentencing Provisions
II. Probation and Unconditional Discharge

III. Imprisonment

€8




IV, Fines

V. Parole

VI Disqualification trom Office and Other Collateral Conse-
quences of Conviction

VI Life Imprisonment and the Death Penalty.

review of sen-

Analysis of the provisions dealing with appellate
1 be in-

tencing. dealt with in the original report on page 94. wil
cluded in a geparate section.

1. General Sentencing Frovisions

A. Classification of Qffenses
C.—Sec. 3002
S.1—Sec. 1AS
§.1400 Sec. 105

Following is a chart of the classification of offenses under the

three hills:

Felonies Misdemeanors Infractions
Commission A B. C. A. B. one classy
S1 A, B. C. D E. one class one class
S.1470 A, B. C. D, E A, B, C. one class

. S.1 also introduces. in Sec. 1A5, the notion of the “compound”
offense (discussed elsewhere in the Committee report), and classi-
fes it the same as a “designated” offense.

Comment:

The increase in felony categories and concomitant reduction
{0 misdemeanor categories in $.1 is possibly a reaction to the trivi-
alization of federal crime in the Commission bill. Tt may be.
that the availability of a convenient felony label will net
the problem discussed in our carlier report concerning
and the assump-

nt, the pro-

however,
ameliorate
the danger of encouraging both plea bargaining
tion of jurisdiction by federal prosecutors. In any eve
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IV. Fines

V. Parole
V1. Disqualification from Office and Other Collateral Conse-
quences of Conv’::"

VII. Life Imprisonmer. ad the Death Penalty.

Analysis of the provisions dealing with appcllate review of sen-
tencing, dealt with in the original report on page 94, will be in-

cluded in a separate section.
1. General Sentencing Provisions

A. Classification of Offenses
C.—Sec. 3002
§.1—Sec. 1A5
$.1400 Sec. 105

Following is a chart of the classification of offenses under the
three bills:

Felonies Misdemeanors Infractions
Commission A, B, C. A, B. one class
S.1 A, B, C, D, E. one class one class
§.1400 A, B, C, D, E. A, B, C onie class

S.1 also introduces, in Sec. 1A5, the notion of the “compound”
offense (discussed elsewhere in the Committee report), and classi-
fies it the same as a “designated” offense.

Comment:

The increase in felony categories and concomitant reduction
in misdemeanor categories in S.1 is possibly a reaction to the trivi-
deral crime in the Commission bill. It may be,

alization of fe
lity of a convenient felony label will not

however, that the availabi
ameliorate the problem discussed in our earlier report concerning

the danger of encouraging both plea bargaining and the assump-
tion of jurisdiction by federal prosecutors. In any event, the pro-
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liferation of both felony and misdemeanor categories in $.1400 is
difficult to understand. The availablity of nine classes of crime
seems quite excessive.

B. Miscellaneous General Provisions

C.—Sec. 3001
S.1 Sec. 1-4Al1
8.1400—Sec. 2001

These are introductory sections, the noteworthy features of
which are as follows: ‘

(1) Death penalty—retained in both bills, these provisions will
be discussed below.

(2) Organizations—as with the Commission bill, both bills
deal with special sanctions against organizations, S.1 ’adds to the
penalty for organizations that of “suspension of the right to affect
interstate or foreign commerce” for as long as a natural person
‘c:‘ould be jailed for the same offense. S.1400 and S.1 provide for
notice sanctions,” under which an organization would have to
publicize its conviction to affected persons.

(3) Probation—S.1 introduces th
)1 1 e concepts of “strict”
‘limited” probation. ’ et ond

(4) Restitution—S.1 permits the court to order restitution,

. (.5) Split sentences—S.1 modifies the Commission bill by per-
mlttmg the“ court, in granting probation, to order the defendant
commltte(‘i at whatever time or for such intervals within the period
of probation as the court determines”.

(6) S.1400 classifies generally all crimes contained in Titles

other than Title 18.

Comment:

. lll\'fos.t of the. issues raised in this section will be discussed in the
ollowing sections. Three need be noted here,
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(1) Organizations, The sanctions against organizations enu-
merated in the Commission bill were deemed by the Committee
to be inappropriate in certain respects for reasons stated in our
initial report. (See p. 81). The new provision in S.1 raises
additional problems. While suspending all of the organization’s
business for a period of time might well be an effective deterrent,
it might also be an unfair punishment to those without blame who
depend on the organization for their income. We stress again our
view that provisions for equitable relief against organizations would
be appropriate. We would also note that none of the bills ex-
pressly provides for probation sentences against organizations,
which we would recommend.

(2) Split sentences. The original draft made it clear that the
“splitting” was to be done as part of the original sentence. (See
Sec. 3106). The language of Sec. 1-4A1 (8) is not so clear, and
seems to suggest that the court can maintain jurisdiction over this
matter throughout the probationary term. If this is a correct in-
terpretation, it seems that S.1 introduces a degree of uncertainty
for the defendant, and ruises questions as to the need for pro-
cedural and substantive standards for the alteration of the sentence.

(8) S.1400 classifies generally all non “Title 18” offenses (Sec.
2002). For reasons expressed in our original report, we disapprove
this section, (See pages 33-36.)

II. Probation and Unconditional Discharge
C.—Sec. 3101
S.1—Sec. 1-4D1
S5.1400—Sec, 2101 et seq.

A, Terms of Probation

(1) S.1 provides for placing persons convicted of either a
felony or a misdemeanor on probation for up to five years, and
for a violation up to one year. The provision, like the Commis-
sion bill, contains a long list of criteria to bhe considered by the
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judge before granting probation, Unlike the Commission bil] it
expresses nc¢ prioritv for probation over imprisonment ’

S.1400 provides for up to five years probation for felonies. two
years for misdemeanors and one year for infractions. Unlike e’ith
the Commission bill or S.1, S.1400 seems to create a prefere .
fgainst probation, providing that probation may be gr:ﬁxtedri;] cet
will not” “unduly deprec