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ABSTRACT

The primary objectives of this study were to identify and examine the current
range of alternatives to conventional adjudication; to determine the impact of
these alternatives on the activities of criminal justice agencies; and to present an
overview of organizational, legal and evaluative issues and concerns relative to
the adoption and implementation of an alternative.

The researchers collected and analyzed a large amount of wriften documentation
and evaluative reports on alternative projects throughout the country and in addi-
tion, visited over twenty cities to examine their alternative procedures. The results
of this research effort are contained in two documents, The New Justice and
Alternatives to Conventional Adjudication—A Guidebook for Planners and Prac-
titioners.

The New Justice represents a summary of the actual analysis and comparison of
more than seventy models of alternatives examined. In this report the researchers
have concluded that most alternatives deal with one or all of three basic sources of
dysfunction in the traditional system: 1) improper subject matter jurisdicticii;
2) ineffective disposition of defendants, and 3) disparity in treatment of defend-
ants, 'This summary report provides a valuable discourse on a topic of growing
nitional interest and concern.
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PREFACE

The New Justice

An ancient Egyptian philosopher, nearly ten centuries before the birth of Christ,
already voiced his misgivings and disdain of courts and the adjudicatory process.
“Go not in and out in the courts of justice,” admonished his he readers, “so that
thy name may not stink.” * In the American republic, perhaps more than else-
where, the judiciary is held in such esteem that even conflicts between different
branches of the government are entrusted to judicial rather than political resolu~
tion.* But the American judiciary has lately fallen into disrepute for its less than
efficacious processing of criminal cases.

Courts, it is said, are undermanned and inefficient. The wheels of justice creak
with deliberation, and the process has become slow and cumbersome. The size of
the judiciary is not adequate to modern needs. Procedure has become so complex
that it ceases to be meaningful. Counsel have been tempted by the adversary
protess to the point of litigiousness, gamesmanship and other tricks which bring
justice into contempt. The delay in the courts, moreover, imposes undue hardships
upon the complainant and his witnesses. Not only does the delay continue the
accused in a state of jeopardy, but it also makes it more difficult for the prosecution
to hold its case together. Perhaps the most serious consequence is that the more
the offender becomes enmeshed in the criminal process and the criminal label, the
more difficult it is for him to be later retrieved for a life of lawfulness. It is better,
therefore, so the argument concludes, to sacrifice formality and dispose of offenders
expeditiously and at the earliest stage possible. More speedy, less burdensome and
less expensive procedures—so as to reduce trauma and permanent labeling—must
be developed and utilized in the effort to accord offenders their due deserts.

Alternatives to the conventional adjudication process have been advanced, ac-
cordingly, with the promise that they answer several if not all the existing inade-
quacies. The search for *alternatives” is by no means new in the American criminal
justice reform movement, Beginning with the President’s Commission on Law
Enforcement and the Administration of Justice in 1967, reformers have repeatedly
stressed the need to find alternatives for the overburdened and allegedly unrehabili-
tating correctional institutions, Incarceration was depicted as wasteful and brutal-
izing. Adjusting the offender to institutional standards was rightly viewed as use-
less and irrevelant to the proper objective of equipping him with the skills and
attitudes required for a return to the community. Increased attention, therefore,
was urged for non-confining practices—probation, fines, restitution, and victim
compensation, as well as supervised correctional measures with closer ties to the
community, such as lialfway houses and similar innovations.

!'The Wisdom of Anii, in Adolf Erm{m, The Literature of the Ancient Egyptians (trans,
1927 by A. M. Blackman}.

2 Robert H, Jackson, The Struggle for Judicial Supremacy (New York, Alfred A, Knopf,
1941), p. 312, s
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These “penal” or ‘“correctional” alternatives must be distinguished from alter-
natives to conventional criminal adjudication, The former are concerned with
how offenders are dealt with after adjudication, Criminal corrections, and its alter-
natives, are concerned with the substance of the criminal sanction, with issues of
retribution, incapacitation, rchabilitation and deterrence. Adjudicatory alternatives
have a totally different thrust, sceking more efficient and just ways or procedures
for processing thosc charged with crime. Although alternatives are related to the
striving for more humanitarian or individualistic disposition of offenders, adjudica-
tory alternatives, conceivably, could serve those seeking mercly a more efficient
and speedy determination of guilt or innocence,

Adjudication is the making of judgment: it is the Anglo-American formula
par excellence for conflict resolution, and the criminal trial is a major demonstra-
tion of that process. At adjudication the judge—an impartial, solemn umpire
representing the sovereign authority—is vested with the power to decide the matter
in dispute, The deciston-making process for reaching the judgment is adversary
in character, permitting each party to put forth its best factual and conceptual-legal
positions. Adjudication, thus viewed, is both a product and beneficiary of a conflict
between parties—much as capitalism is expected to benefit from free economic
competition, Modern adjudication is the child of the Age of Reason: the conflict
is resolved by intellectual debate and persuasion, unlike earlier resort to trial
and judgment by witcheraft, magic, fire, or ordeal.

The goal of the adjudicatory process is to convince the umpire, by rational
means, of onc’s factual superiority and that a given disposition of the case is more
in conformity with public policy, as embodied in law, than the disposition urged
by thc opposing party. The hallmarks of adjudicatior in Anglo-American law
arc reliance upon intellectual persuasion; the regulated conflict of parties; a highly
visible, duly constituted procedurc; and the independence of the umpire, modified
by the popular input of the jury. Conventionally, without this process, justice
cannot be attained, And we are reminded by a German philosopher that “the
capacity of man for justice, is what makes democracy possible.” 2

Alternatives to conventional adjudication can assume a variety of forms. Several
major classes of alternatives are readily apparent. Although the study which follows
presents a broad spectrum of options, three illustrations will suffice here, The first
seeks to “popularize” or simplify adjudication by modifying the character and
qualifications of the judge. The second secks to eliminate the criminal label from
adjudication by replacing the judge with an administrative adjudicator. The third
seeks to change the nature of the adversary procedure itself to an inquisitorial-
negotiated process of justice,

The least drastic of the above reforms is one in which the basis elements of the
process remain essentially unchanged; only the umpire's qualifications are modified.
Thus, the judicial functions might be transferred to a non-professional judge (jus-
tices of the peace in the United States and lay magistrates and assessors in Europe),
resulting in greater popular input and possibly in less complex and less adversary
procedures. (One could simplify procedures, however, without seeking to dircctly
affect the judicial office.) On the other hand, it is arguable that more professionali-
zation of the judicial role resulting in reduced functions for juries and lay magis-
trates might lead to increased judicial efficiency.

The second class of alternatives is designed to change criminal offenses into
administrative violations, particularly in such areas as traffic, housing, or other

* Reinhold Niebuhr, The Children of Light and the Children of Darkness (1944),
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regulatory infractions, thereby permitting administrative dispositions in lieu of the
conventional criminal process, Turning a criminal offense into an administrative
violation permits a change in both the symbolism and rituals of adjudication, Pro-
cedure is likely to be less formal; adversary intensity is reduced; the stigmatization
of the offender is avoided. The adjudicatory alternative thus directly interacts with
the movement for correctional alternatives,

The third class of alternatives to adjudication would not affect the legal clas-
sification of criminal offenses, nor would it modify the mainstream of conventional
adjudication. Instead, it leaves traditional forms of adjudication as an avenue of last
resort while sccking to “divert” selected and “deserving” classes of offenders from
it. The “diversion” class of alternatives, in cffect, transfers the traditional focus
of judgmental responsibility, It becomes a matter of discretion for the police, the
prosecutor or even the judiciary to identify groups or individual offenders for
differential dispositions prior to a formal adjudication. Since this differential han-
dling is discretionary, adversary confrontation between prosccution and defense is
diminished. It is supposed to be time-saving, procedurally, and more likely to
assure the offender of a better individualized correctional disposition, Moreover,
if the diversion fails in these respects, a return to the conventional adjudication is
usually still possible.

What is conventional adjudication and what is an alternative depends upon a
given society and a given time. During the greater part of American history, the
adjudication of the majority of criminal cases was assigned to non-professional
judges, the justices of the peace. To this day, English criminal process relies
heavily upon magistrates who arc not legally trained. Trial by non-professional
judges has, therefore, long been the conventional form of adjudication in the
Anglo-American system of justice. Only in the third quarter of this century had this
form of adjudication come under so much criticism and undergone so much change
that new reference js now made to “people’s” and “neighborhood” courts as
alternatives to the growing delay in the more formal courts,

Even the current clamor for administrative justice is scarcely new, From the
middle of the last century, the criminal process gradually relinquished control
over large numbers of offenses and offenders viewed either mentally or chrono-
logically immature. The therapeutic or civil handling of the mentally ill is but one
example. Instead of being charged criminally for disturbing the peace, mental
patients began to be committed administratively to special institutions without the
benefit of a judicial hearing, In a related development, the creation of the juvenile
court at the end of the ninctecnth century attenuated the adversary climate for
juvenile offenders, no longer to be found “guilty” but only “involved.” Similar
non-criminal adjudications were later introduced for the disposition of alcoholics,
drug addicts, and psychopaths. In all these instances, an alternative was designed
ostensibly to accelerate the process, to reduce the heavy reliance upon adversary
procedures, to avoid stigmatization, or to »ford offenders individualized trcatment.

Even within the remaining traditional criminal process, departures from the
conventional norms were noteworthy. The discretion of the police and the prosccu-
tion have always been with us. While the criminal system of Continental Europe
has traditionally claimed to adhere to the “legality principle,” which requires the
adjudication of all proper complaints and insists upon a final disposition by a
judicial officer, this has not been the American way. On the contrary, American
criminal justice is based upon the “opportunity principle,” which holds that a
violation or complaint ought to be prosecuted with only in opportune cases and
circurnstances. It is the discretion of the police or prosecutor which determines




what cases and what circumstances are opportune, It is not surptising, therefore,
that many informal diversions from the ¢riminal process, accompanied by warnings
or mild supervisory measures, woye used in this country long before the attention
presently paid to the search for alternatives., Perhaps the most powerful manifes-
tation of the discretionary power of the agents of criminal justice is to be seen
in the practice of plea bargaining. Plea bargaining depends essentially on the wide
discretionary authority of the prosecutor to compromise the complaint in the
assumed interest of society. The result is a product of negotiation rather than adver-
sary adjudication. Strict adherence to objective truth might be incidental; a man
who in fact committed a robbery or attempted murder could well be found guilty
only of assault, Plea bargaining has, therefore, been a unique American form of
alternative. While it usually requires a conventional judicial disposition at the
conclusion of the negotiations, the prior process itself is not traditionally
adjudicative, .

If principal clagses of alternatives to conventional criminal adjudication are
both so time-honored and widely known, what is new in this arena? Why has this
monograph been written? The answer to both questions lies in the birth of a new
generation of alternatives and the search for a more scientific assessment of both
the attainments and the inadequacies of a strategy seeking greater wutilization of
alternatives, In the past decade there has been enthusiastic support for both cor-
rectional alternatives and alternatives to adjudication. Unlike earlier periods, this
support was backed by extensive financial funding, mostly by LEAA, HEW, and
the Labor Department, designed to test specified alternative models. These models
varied from the very small to the very large and complex. Established in metro-
politan centers and in suburban areas, they mostly reported success though at times
they admitted to failure. The majority of projects were designed to test innovative
approaches to correctional and adjudicatory missions,

In the past most reform movements in American criminal justice have been the
result of preconceived ideological notions and commitments rather than scientific
findings. The arrival and maturation of LEAA, and the growing sophistication of
other grantors, require reformers and innovators to measure their accomplishments
against their original hypotheses or promises. The recent movement for alternatives
to conventional adjudication has been equally and increasingly exposed to the
same demands.

Key questions to be answered by this research were as follows:

1) What have been the major claims supporting the introduction of alterna-
tives to conventional adjudications?

2) What major classes or types of alternatives have been advocated and intro-
duced in recent years?

3) Have these pre.'ems been mearred for cost-effectiveness or by other
criteria?

4) How can these programs be measured more usefully?

5) What limitations are imposed upon the potential of these programs by Con-
stitutional, legal, and administrative requirements?

6) What is the impact of these programs upon the business of the court and
upon court delay?

7) What is the impact of these programs upon crime control?

8) What is the impact of these programs upon the quality of justice?

9) What should be the future public policy with regard to alternatives to con-
ventional criminal adjudications?



The chapiers that follow do not purport to answer all the above questions fully.
They claim, in fairness, to represent the best that can be done, given the limitations
in the evaluative efforts by the alternative projects themselves, and given the
restraints imposed upon ficld assessments by lack of time and inadequate records,

This report makes a significant contribution to the understanding and classifi-
cation of adjudicatory alternatives, The comprehensive Adjudicatory Alternatives
Matrix produced by this study is a totally new contribution. It should serve as a
useful tool for the better planning, utilization, and evaluation of new alternatives.
The Matrix is referred to throughout the report, and two explanatory appendices
are presented to aid in its use. Appendix B provides a detailed discussion of the
construction and limitations of the Matrix and concise definitions of each of the
Matrix items; Appendix C presents more than 130 illustrations of alternatives
keyed to the classifications in the Matrix, The recommendations contained through-
out this monograph should be carefully considered by practitioners, planners,
scholars, and funding organizations,

The foregoing is written with the distinct advantage of having read the 1,900
pages of the full report, presented by those who worked so diligently on this
difficult project. It is offered as an encouragement to others to read the complete
study, as well as the summazy report contained in this monograph.

What the principal investigators——David E, Aaronson, Nicholas N, Kittrie and
David Saari—find outstanding and amply illustrated by this study can be sum-
marized in a few pages:

1) Recently instituted alternatives to conventiong! adjudication (with the
exception of a few programs such as those decriminalizing public intoxication)
affect only a small portion of all cases which require disposition, while the con-
ventional system of justice continues to be little affected,

2) The primary impact of alternatives is upon lower criminal or misdemeanor
courts, The alternatives niovement has provided a long overdue infusion of new
programs, procedures, and personnel into these courts. In many jurisdictions, the
climate of justice in the lowsr courts has been improved.

3) Alternatives to conventional adjudication are usually designed to deal with
minor and ron-violent crime and cannot be expected to have a noticeable direct
impact upon major street crime,

4) Alternatives to conventional adjudication are designed to encourage more
effective and individualized handling of offenders; accordingly they forego the
formality and visibility of dispositions designed to serve thy major purpose of
general deterrence.

5) While alternatives to adjudication encroach upon the traditional concept of
the offender’s “day in court,” they equally deprive society of the symbolic value
of an official finding of offender accountability. The loss of both symbols in serious
criminal cases can critically affect the functioning of criminal justice.

6) A substantial number of alternatives exhibit the disturbing tendency (char-
acteristic of earlier therapeutic programs) of expanding control over the lives of
individuals out of humanitarian and rehabilitative motives, without proper attentjon
to substantive and procedural due process. Due process standards and rules must
be imposed upon the practitioner of alternatives to minimize these excesses.

7) Alternatives rely heavily upon unregulated discretionary exercise of power
by police, prosecutors, and others, and are subject lo legal criticism for denial of
the values underlying constitutional equal protection and due process.

8) The central importance of the discretionary power of police and prosecutors
in the operation of many alternatives has tended to further encroach upon the tra-
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ditional role of the trial judge. Judicial participation in many alternative programs
and procedures is feasible and desirable, both as a check upon discretion and as
an appropriate symbol of the state authority.

9) Many alternatives, especially pretrial diversion programs, have tended to
become substitutes for decriminalization; they have thus exerted a conservative
influence upon criminal justice by reducing pressure for legislative decriminalization.

10) Advocates of alternatives sought to substitute for conventional adjudication
by developing new dispositional tracks, but the institution of such alternatives
should not replace efforts to make the traditional system of adjudication more
speedy and effective.

11) There has been a decline in popular participation in the adjudicatory
process, due to the reduced role of the grand and petit jury as well as a diminishing
use of lay justices of the peace. This trend should be reversed and new forms of
popular participation should be encouraged.

12) The pragmatic and symbolic values of conventional adjudications have
been constantly eroded by procedural complexity and delay, excessive plea bar-
gaining, and the small sample of all serious criminal offenders standing full trial.
The community’s “sense of justice” tequires greater reliance upon traditional
adjudication for serious offenses.

13) Informal and inexpensive alternatives to adjudication have their place and
require encouragement in intrafamily, school, work, and neighborhood disputes,
where mediation and other possibilities of popular conflict resolution are likely.

14) Lesser infractions of the law—in the areas of vehicular, housing, and other
regulatory requirements—-should be increasingly handled through administrative
adjudications.

15) Minor infractions of law, especially in the areas of private morals and so
called victimless or complaintless offenses, can be handled more appropriately
and inexpensively through legislative decriminalization than through referral to
more costly adjudicatory alternatives.

16) An issue critical to the future of alternatives is their relationship with the
conventiGiai system of adjudication. Some specialists believe there is a need to
incorporate many of the practices developed by alternatives within an overall
adjudicatory system, rather than to permit the development of permanently separate
and competing tracks. Others believe that alternatives programs are adversely
affected when incorporated in the dominant criminal justice system. Careful and
early review of this question is needed.

17) The funding of new alternative projects should concentrate on three major
needs: (1) the continuing effort to decriminalize minor infractions; (2) the sub-
stitution of administrative for conventional adjudication in the case of lesser
infractions of law; (3) the streamlining of procedures, the reduction of delay,
and the greater utilization of conventional adjudication for the trial of major
offenses.

18) No funding of new alternative projects should be undertaken without the
strictest attention to the requirement of evaluation and assessment of their attain-
ments vis-a-vis the stated goals.
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CHAPTER . ALTERNATIVES AND ADJUDICATION

The last decade has been a period of foment and
change in America’s criminal adjudication system.
It has been a decade of experimentation in proce-
dures and programs, A growing concern over dys-
functions in our criminal courts has given rise to a
variety of innovative measures: some directed to
fact-finding procedures; some to the sentencing
phase of the adjudicatory process; and some seeking
to modify both simultaneously; others have com-
bined a reform of adjudication and corrections. A
few examples of the range of innovations spawned
during this period:
¢ In New York City, few minor motor vehicle in-
fractions remain on the criminal court dockets,
Instead, ticketed motorists have an opportunity
to explain their cases or make their defenses
informally in the offices of a “hearing officer”
employed by the Bureau of Motor Vehicles,
who has the power to impose fines and to
initiate license suspension or revocation.
® In Boston, police officers and civilian “rescue
teams"” cooperate in locating and taking cus-
tody of persons drunk in public. Depending on
which agency actually “picks up” such indi-
viduals, he or she will be taken to either a
police station house or to a medical detoxifica-
tion center. Even in the event of an initial
police pick-up, the civilian team, once notified,
takes over soon afterwards.
® In Washington, D.C., recently arrested petty
offenders may go to court as observers rather
than as participants, Young people charged
with shoplifting or marijuana possession can
“earn” a dismissal by attending court sessions,
touring the Federal Bureau of Investigation,
and, in most cases, writing essays which are
“graded” by prosecuting attorneys.

® In Philadelphia, Rochester, Columbus, East
Palo Alto, the Bronx, the District of Columbia,
and a number of other cities, criminal com-
plaints by one neighbor against another never
reach court. Instead they are made the subject
of “mediation” or ‘“arbitration” procedures—

which can result in duties being imposed upon
the complainant, as well as the person com-
plained of,

® In Dayton, the police department has adopted

a set of internal rules which describe when and
how juvenile curfew laws will be enforced. The
rules were devised by the department’s legal
staff, but only after informal consultation with
representatives of schools, parents, and com-
munity organizations.

® In Wichita Falls, Texas, some accused persons

whose cases are brought before the grand jury
—on charges as serious as armed robbery—
are immediately “diverted” to the supervision
of a local probation officer. If, in the months
and years after this “diversion,” they meet the
standards set for them, their cases will never
come up for disposition in court.

® In Oregon, Ohio, and California, by statute,

and in Alaska by judicial decision, possession
of marijuana in quantities of less than an ounce
has been decriminalized. In the first three
states, possessors are subject instead to a civil
penalty not to exceed $100.

What do these efforts to change our conventional
system of criminal justice have in common? How
are alternatives to adjudication different from or
related to correctional alternatives? What are the
past record and future promise of alternatives to
adjudication?

Studying innovations in the criminal adjudication
system has been the focus of an 18-month research
project, the **Alternatives Study,” conducted by the
Institute for Advanced Studies in Justice of The
American University, under a grant from the Na-
tional Institute for Law Enforcement and Criminal
Justice of the Law Enforcement Assistance Admin-
istration.* This monograph contains a summary of
the study, its findings, and its recommendations.

* The results of that effort are contained in a three-
volume, 1,900-page report, Alternatives to Conventional
Adjudication. This report, on file with LEAA, is now avail-
able in mimeograph form,




A. Obijectives of the Alternatives Study

The study focused on the courts and innovations
which relate directly to their work. It was not the
aim of the research to deal with correctional values,
institutions, and policies. The study’s objectives were
fourfold: 1) to identify, classify, and describe essen-
tial features or characteristics of a host of appar-
ently unrelated alternatives to adjudication; 2) to
explore issues and interrelationships among the di-
versity of alternatives, especially in the evaluative,
legal, and organizational areas; 3) to consider the
role and policy implications of these alternatives
for the criminal adjudication and the criminal justice
systems; and 4) to make the resulting analysis and
conclusions the tools for a more systematic and
comprehensive planning of alternatives. It was not
within the purview of this study to document the
extent of dysfunctions in our criminal courts, such
as court delay, jury and witness complaints, and
other procedural or administrative inadequacies.
The study did not address directly the question of
whether the full range of alternatives, on the whole,
represents a better response to the criminal adjudi-
cation system’s problems than increased funding
and increased commitment to our conventional ad-
judication system, The study did attempt, however,
to delineate the circuthstances under which particu-
lar alternatives may be more appropriate than con-
ventional adjudication.

One of the major findings was that most of the
strategies for change examined were inter-related
and part of a change “movement.” While these di-
verse and sometimes conflicting measures appear to
arise in response to local and specific symptoms of
malaise in the criminal courts, they all attack prob-
lems which are fundamental to our criminal adjudi-
cation system generaily. The variety of alternatives
reveals diverse strategies for change:

® Some alternatives attempt to modify the way
in which an offender passes through our pres-
ent criminal adjudication system.

® Others seek a different method for processing
cases currently handled by our criminal courts.

® Still others seek to remove certain categories
of offenses or offenders from our sanctioning
process altogether, without providing an alter-
native forum or means of resolution.

A central thesis of the alternatives movement is
that our criminal courts, p.- ~vned on an adversary
model for the resolution 6i ‘social conflicts, are
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imperfect—and often inappropriate—societal re-
sponse to the processing of alleged offenders, espe-
cially those involved in minor criminal offenses or
offenses involving no substantial factual dispute. In
many lesser criminal cases conventional adjudica-
tion may be too time-consuming, expensive, and
irrelevant to, or even inconsistent with, achieving
effective dispositions.

The manifested claims for alternatives are that
they serve to improve the quality of justice within
our criminal adjudication system, to provide the
most appropriate resolution of criminal disputes, to
enhance the effectiveness of the criminal adjudica-
tion system as a deterrent and as an instrument for
the rehabilitation of offenders, to improve the effi-
ciency with which our criminal adjudication system
functions, and to make the criminal adjudication
system more responsive to the needs of our socicty.

B. Purpose of this Monograph

This monograph presents a summary and the
major findings of the Alternatives Study; explains
the development of an Adjudication Alternatives
Matrix as an analytical tool, used to classify and
explore the interrelationships among the diversity
of alternatives examined; points to the potential
uses of the matrix by criminal justice planners and
practitioners; and considers some of the implica-
tions of these alternatives for the future of the
criminal adjudication and justice systems,

The study and this report are addressed to legis-
lators, government officials, criminal justice plan-
ners, scholars, and citizens who wish to view the
reform of the criminal adjudication system in the
broader perspective of all societal efforts to control
criminal behavior, in a manner consonant with our
society’s values of justice, humanitarianism, and
individual self-worth, While this monograph dis-
cusses issues of concern to program directors and
funding agency personnel charged with responsibil-
ity for implementing or overseeing one or more
individual projects, it is not intended to be a guide-
book for the implementation of alternatives.

The goal is to encourage the reader to consider
a broader and more diverse range of strategies for
attacking the problems of backlog, inefficiency, ab-
sence of individualized justice, and disparity of treat-
ment in our criminal courts—and to weigh the
implications of each strategy considered. The study’s
contribution, we hope, will be in aiding the reader



to determine which alternatives offer the most prac-
tical, efficient, satisfactory, and feasible solutions to
the particular dilemmas facing their courts and their
criminal justice system. The contribution expected
from the reader is to think broadly in considering
the possible solutions available, and to think spe-
cifically and concretely about all the effects and side-
effects of those alternatives which show the most
promise,

Before we explore in greater detail the terms
“alternatives,” ‘“‘conventional adjudication,” and
“criminal adjudication system,” and before we de-
scribe the scope and approach of the Alternatives

Study, we will provide some essential perspectives '

on conventional criminal adjudication and describe
the problems which, from these perspectives, ap-
pear to have given rise to what may be characterized
as an inevitable “movement” towards alternatives.

C. Alternatives and the Role of Conventional
Adjudication

Qur courts are creations of Constitutional and
legislative mandate, with exclusive power to judge
and to impose sanctions, in the name of the state,
against criminal offenders. Legislative definitions of
crime and jurisdiction establish definite limits on the
types of criminal matters a court can entertain, but
they may also be viewed as a legislative grant of a
charter for a monopoly in the use of state sanction
against an offender. Other substantive and proce-
dural rules exist for the purpose of insuring that the
court domain in criminal adjudication is exclusive.
This exclusivity was originally designed to substitute
state action for private vengeance. Prosecution of
people who undertake vengeance or other “self-
help” remedies in response to criminal acts (when
they exceed the narrowly defined rights of citizens’
arrest and self-defense) serves to reinforce the ex-
clusive position of the criminal adjudication system.
Indeed, so dominant has become the state interest
in the maintenance of “public order” that in most
jurisdictions an unwilling complainant is not free
to withdraw criminal charges without the consent
of the court or prosecution.

1. Conventional adjudication: myth vs. reality.
The public’s image of criminal adjudication, en-
couraged by accounts of actual and fictional trials
in the media, involves a judge in a black robe,
presiding over a trial of the accused. Any disposition

short of this is considered by many as less than full
justice, for it deprives accused persons of their day
in court while also denying the public the full and
open spectacle of the meting out of justice. This
plea for the traditional image of adjudication is
supported by the National Advisory Commission
on Criminal Justice Standards and Goals, which
mandates abolition of plea bargaining by 1978.
But what, in fact, occurs in our courtrooms? In-
sight is provided by Edward L. Barrett, Jr.:

If one enters the courthouse in any sizeable city
and walks from courtroom to courtroom, what
does he see? One judge in a single morning is
accepting pleas of guilty from and sentencing a
hundred or more persons charged with drunken-
ness. Another judge is adjudicating traffic cases
with an average time of no more than a minute
per case, A third is disposing of a hundred or
more other misdemeanor offenses in the morning,
by granting delays, accepting pleas of guilty and
imposing sentences.?

The National Advisory Commission reports that, of
those arrested for crimes serious enough to be
considered FBI Index Crimes (murder and non-
negligent manslaughter, forcible rape, robbery, ag-
gravated assault, burglary, larceny over $50, and
auto theft), only 8 percent were processed fully
through the formal steps of criminal prosecution.®
While no precise figures are available on what hap-
pens to the remainder of the cases, it is safe to say
that the vast majority are released earlier by police
or prosecution for lack of sufficient evidence, are
referred to diversion programs (possibly following
negotiations with defense counsel or a concerned
agency), or are disposed of by judicial ratification
of a negotiated guilty plea,

Especially in urban courts facing severe backlogs,
decisions on cases are often made in haste. For ex-
ample, the decision whether the defendant will be
jailed or released into the community pending trial
may be made in one or two minutes.* This despite
the fact that defendants who are detained pending
trial are more likely to be convicted, are more
likely to be sentenced to prison rather than be given
some form of conditional release, and are more
likely to be sentenced to longer prison terms than
their counterparts accused of the same crime but
freed pending trial.* The discretionary decisions
which are made may also reflect ad hoc decisions
rather than written—or even formally articulated—

policy.®




The low percentage of trials in our criminal
adjudication system has led both the President’s
Crime Commission’ and the National Advisory
Commission on Criminal Justice Standards and
Geals to conclude that much of the ¢riminal process
is administrative rather than judicial. Both com-
missions recognized the administrative nature of
criminal case processing as desirable as well as
essential. Kenneth C. Davis explains how many of
the important decisions in the criminal adjudication
system are reached:

Not many questions for discretionary justice
ever reach adjudication, whether formal or in-
formal, Discretionary justice includes initiating,
investigating, prosecuting, negotiating, settling,
contracting, dealing, advising, threatening, pub-
licizing, concealing, planning, recommending,
supervising. Often the most important discre-
tionary decisions are the negative ones, such
as not to initiate, not to investigate, not to
prosecute, not to deal, and the negative deci-
sion usually means a final disposition without
ever reaching the stage of either formal or
informal adjudication.®

James Q. Wilson elaborates on the consequences
of the fact that conventional adjudication has be-
come in large part an administrative process. He
posits that the role of the courts today is not to
determine guilt or innocence, but “to decide what
to do with persons whose guilt or innocence is not
at issue. Our judiciary is organized around the
assumption that its theoretical function is its actual
one. . . . But most of the time, for most of the
cases in our busier courts, the important decision
concerns the sentence, not the conviction or the
acquittal,”

Clearly, conventional adjudication in America
today bears little resemblance to the idealized his-
torical model present in the public’s eye. By and
large, the adjudication process remains a model
rather than a reality, Although courts continue
formally to maintain their claim for monopoly over
criminal trials and adjudications, the greatest num-
ber of dispositions result from discretionary deci-
sions by the police, prosecutors, and court person-
nel, including judges themselves, Nevertheless, a
consistent though relatively small portion of criminal
violations does finally ¢nd up on a full-dress adju-
dicatory process-—which remains a supremely effec-
tive method for resolving conflicts of fact, and which
continues to supply the system of justice with its
symbolic ritual.
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But the myth of conventionial adjudication persists,
and as Harvey Friedman hag observed: “the inaccu-
rate perception of the muchanics by which the
criminal justice system op¢rates impedes an effort
toward reform.” % :

2. Other models of corflict resolution. The his-
torical antecedents of our criminal adjudication sys-
tem suggest that its main purpose is to preserve
peace and public order by substituting state sanc-
tion for private vengearice, Criminologists suggest
that the goals of the criminal sanction are societal
retribution, general deterrence of potential offenders,
and special deterrence of the particular offenders,
through intimidation, incapacitation, or rehabilita-
tion."' But these purposes simply indicate the use
to which state sanction is to be put. The underlying
question is why should there be any state sanction.
The accepted answer is that in the absence of state
criminal sanctions, people would redress criminal
wrongs through private action or “self-help” groups
and the state would lose one of the major claims
for its existence—the guaranteeing of the peace.
Indeed, such atavistic developments can be seen in
many jurisdictions in this country where the criminal
justice system is seen by the community as ineffective
in keeping the peace. In the Bronx, juvenile gangs,
seeing the lives of other youths ruined by drugs
pushed by dealers selling with impunity, spread the
word that pushers would be shot. Following an in-
crease in street crime in the Hassidic Jewish commu-
nity in New York, a self-help group, the Macabees,
was formed to patrol the streets with large sticks.
Similarly, sentences have been known to be imposed
and executed, without the benefit of formal courts,
in areas and by groups who consider the judiciary
unresponsive,

Over the years, the Anglo-American common law
system has developed an elaborate adversary process
for determining the facts, using stringent rules of
evidence and procedure, and for adjudicating a de-
fendant guilty or innocent. But historical and anthro-
pological studies affirm that this is not the only
method a society has at its disposition for resolving
conflicts between victims and criminal offenders.

While our elaborate common law criminal proc-
ess is seen as a major form of dispute settlement,
in which the power of the state is brought to bear
in order to prevent private retribution in serious
criminal cases, cther models for responding to dis-
putes have existed in this and in other cultures.f

t Appendix A discusses conflict resolution procedures of
other countries.

e A e it . et e o e e o e . el ——— e e

L g T



Two of the most noted are mediation, a process less
formal than adjudication, and dispute avoidance, in
which a society recognizes that not all conflicts of
social values and mores need be resolved through
use of the criminal sanction.

Llewellyn and Hoebel, in The Cheyenne Way,
provide insight into the American Indian criminal
justice mediation system of the late nineteenth cen-
tury.'* An offender is brought before a tribal coun-
cil, or the fraternity of warriors to which he may
belong, to be held accountable for his actions. After
each side to the dispute presents his or her proofs
and arguments, the body seeks accommodation be-
tween the parties, exacts restitution, imposes punish-
ment in the few cases where this is appropriate, and
strives to reintegrate the penitent offender back into
the community, The goals and procedures both bear
startling resemblance to modern arbitration and me-
diation practices.

Similar procedures for resolution of criminal mat-
ters occur in the “moot” of the Kpelle tribe in
Liberia,** in the enforcement of the “Oral Codes”
in black Africa,' and in parallel institutions in other
countries.'®

The mediation process is especially suitable for
allowing popular or community input into the process
for the resolution of disputes, In mediation the state
remains at arm’s length, It is one's immediate Kin,
community, or specially selected mediators who
gather the facts and resolve the issues. Legal anthro-
pologists have drawn a distinction between “tyranni-
cal” law, imposed from outside in disregard for the
attitudes of the people governed, and “organic” law,
arising as a natural outgrowth of the attitudes,
values, customs, and institutions of the people. The
process in Llewellyn's The Cheyenne Way falls into
the “organic” category. Similarly, Maitland quotes
the commitment of William the Conquerer to pre-
serve the local courts and other forms of local
government after the Norman Conquest:

The free-men, or the free land-owners, of the
hundred are in duty bound to frequent the
“moot” court of the hundred, to declare the
law and make the dooms [judgments]. The pre-
siding ealdorman or sheriff turns to them when
a statement of the law is wanted. As yet there
is no class of professional lawyers, but the
work of attending the court is discharged chiefly
by men of substance, men of the only rank; the
small folk are glad to stay home.!®

Only later and very slowly were these institutions
converted into instruments of royal power in the
course of the development of a powerful, central-
ized state,

The popular concept behind the “moot” remain
remarkably viable after one thousand years—‘‘com-
munity moots,” based on the model of the court of
the hundred, have been urged for America today.'’
Other current manifestations are the Peoples’ Courts
of the US.S.R. and Eastern Europe, the Popular
Tribunals of Cuba, and the reconciliation forums
in other countries, The English lay magistrate tradi-
tion—an extremely viable system which disposes of
some 97 percent of the criminal cases in that coun-
try—shares many of the advantages and the problems
of the pre-1066 “moot.” The lay magistrates will
be discussed in greater detail in a later section.

Another frequently used, but seldom recognized
form of dispute processing is “‘avoidance”—people
forego the opportunity to file a complaint, avoid
contact with their adversary in a dispute, move,
change jobs, or take some other similar action, While
dispute avoidance, in its simplest form, describes a
victim’s foregoing his lawful claim, the concept has
broader implications. It is especially relevant in the
area of decriminalization, for it casts in a néw
light the state’s effort to retrench from overinvolve-
ment in victimless or complainant-less cases. What
distinguishes the area of victimless crime is the usual
absence of a private complaining victim; instead,
it is the state’s peace and morals which are allegedly
protected in these instances, Decriminalization, in
this public morals area therefore consists of dispute
avoidance not by individual victims but by the state.

The degree of a system’s reliance upon adjudica-
tion, mediation, or dispute avoidance varies from
culture to culture and is closely related to social
developments. Interesting insights to cultural pref-
erences are provided by William Felstiner, Richard
Danzig, and Michael Lowy in a dialogue staged in
Law and Society Review.'® Felstiner 1 suggests that
in “technologically simple poor societies,” in which
face-to-face contact is common, the costs of dispute
avoidance will tend to be too high and the practice,
therefore, will be avoided in favor of mediation.
Allowing for the same rationale ii 2 mass and
mobile society, dispute avoidance through decrim-
inalization is a natural and expected development.
Yet as society grows to the point that face-to-face
contact is less and less frequent, mediation becomes
less common and more reliance is placed on adjudi-
cation. Adjudication accordingly, is used more fre-
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quently in “technologically complex rich societies.”
In such societies mediation is hard to institutionalize
—because outside of tightly knit ethnic communities,
mediators do not share a commonality of experience
and background with the disputants.

While dispute avoidance and adjudication appear
to be the earmark of technological societies, the last-
ing merits of mediation should not be overlooked.
.Danzig and Lowy point out that while dispute avoid-
ance is easier in America than in a small, tightly knit
society, it is not without financial and psychological
costs, especially in interfamily and neighborhood
disputes not amenable to adjudication. They observe
that community forums or mediation are most neces-
sary and most frequently proposed for those pockets
of ethnic isolation where dispute avoidance is diffi-
cult. Other areas appropriate for community forums
are work disputes, consumer disputes, and citizen
disputes-—because neither elaborate fact finding nor
judicial neutrality and detachment are usually re-
quired.

Use of paralegals for resoluticn of neighborhood
disputes, bad check cases, and consumer complaints,
through informal hearings in prosecutors’ offices, is
a recent application of the mediation model.*® Labor
union internal hearing forums have also been ad-
vanced as a model for “community courts.” ** An-
other notable example of the use of mediation for-
ums for resolution of disputes against government is
found in inmate grievance proceedings.**

Given the particular features and benefits of dis-
pute avoidance and mediation, what are the special
values of adjudication? Lon Fuller defines adjudica-
tion as “a social process of decision which assures
the affected party a particular form of participation,
that of presenting proofs and arguments for a deci-
sion in his favor,” ** Ideal conventional adjudication
reflects the values of:

@ Authority legitimation

® Legal predictability

o Neutrality

® Impartiality

® Objective search for truthfulness
® Finality '

® Reviewability

Fuller also outlines the types of disputes most
amenable to adjudication. The primary utility of
conventional adjudication is accurate fact finding in
cases in which the jssues are narrowly drawn so
as to be answerabl¢ in a “yes-no” form (e.g. “guilty”
or “not guilty”) or in a “more or less” form along

6

a clearly defined continuum (e.g. how much dam-
ages to be paid, how much time to be served).
Adjudication is less useful for resolution of “poly-
centric” problems which consist of a complex web
of interactions without a clearly defined central
issue, such as long-standing family or neighborhood
disputes. Not by coincidence, family and neighbor-
hood disputes have been the focus of many efforts
to provide alternative means of dispute settlement,
ranging from police family crisis intervention units,*
to informal police sergeants’ hearings,*® to the arbi-
tration-mediation projects listed in the discussion of
“community courts” in Chapter IV.*¢

The characteristics, advantages, and limitations of
conventional adjudication, mediation, and dispute
avoidance should be borne in mind as we proceed
to explore more fully the record of the recent al-
ternatives movement.

3. What have alternatives offered? There have
been many calls for reform of our criminal courts,
from within and without. Our courts have gone
through a period of introspection and change, most
dramatically illustrated by U.S. Supreme Court de-
cisions to increase the measure of justice meted out
in our trial courts by protection of defendants’ rights.
These decisions of the 1960s have been labeled a
“criminal law revolution,” one which has added a
whole litany of terms, such as “Miranda warnings,”
to the lawyers’ language.*” But these decisions have
raised defendants’ expectations about due process
and a higher quality of justice as rapidly, or more
rapidly, than they have improved the quality of
justice—leaving open the possibility of a “revolt of
rising expectations.” There has also been a national
movement towards criminal code reform; compre-
hensive revisions have been enacted in 17 states in
the last decade and await enactment in 18 others.*
Statutes and constitutional amendments to reorganize
the judiciary have been enacted or are under con-
sideration in a number of states.®

In a dramatic gesture to illustrate the problems
of our courts, the American Bar Association, at its
Annual Meeting, placed the criminal justice system
on trial, According to the report in an ABA news-
letter, one of the charges was that “critical parts of
the criminal justice system are inefficient and self-
serving fiefdoms.” *® The American Bar Association
has also shown its concern, over a 10-year period,
by issuing 18 volumes of Standards Relating to the
Administration of Criminal Justice and, more re-
cently, the first of a planned series of volumes on
court admiuistration.®* These efforts have been in



conjunction with such concerned organizations as the
Nationat Center for State Courts, the Institute for
Court Management at the University of Denver, the
American Judicature Society, and the Federal Ju-
dicial Center. Much of the focus of these standards
is in removing inefficiencies from the court process
and making the courts more responsive to the com-
munities they serve. A number of Federal studies,
from the 1968 President’s Crime Commission to
the current efforts of the National Advisory Com-
mission on Criminal Justice Standards and Goals,
echo a similar theme® The American Assembly,
which publishes authoritative reports on significant
social issues, has also called for re-examination and
improvement of the criminal adjudication system."

Dissatisfaction with our present criminal adjudi-
cation system has given rise to several Federal stud-
ies and action programs for improvement, as well as
calls for rzform, The President’s Crime Commission
report, fur example, led to the Omnibus Crime
Control and Safec Streets Act of 1968, creating the
Law Enforcement Assistance Administration.* The
Center for Studies of Crime and Delinquency of the
National Institute of Mental Health, in its series of
monographs, addressed such court-related issues as
decriminalization, pretrial intervention, and commit-
ment of the mentally ill.** The Department of La-
bor’s Manpower Administration has funded action
programs and research on pretrial intervention.®
The Drug Enforcement Administration and prede-
cessor agencies have put substantial efforts into mod-
ification of processes for adjudication of drug of-
fenders. The Department of Transportation’s Na-
tional Highway and Traffic Safety Administration
has been promoting administrative hearings as an
alternative to criminal adjudication of traffic of-
fenders.?

On the state and local level, these national efforts
have been but small solace to those planners, judges,
lawyers, defendants, victims, witnesses, jurors, law
enforcement officers, government officials, and con-
cerned citizens who must cope daily with problems
of delay and assembly-line justice facing their courts,
Locally, a variety of innovative strategies have been
designed for removing classes of cases or offenders
from the courts and for improving the manner in
which defendants pass through the criminal adjudi-
cation system.

Earlier, we stressed that what alternatives have in
common is that they all arose in response to the
perceived dysfunctions of the courts—either to mod-
ify the overall criminal adjudication system or to

offer alternatives to criminal adjudication for speci-
fied classes of cases or offenders. Another common-
ality among the alternatives examined is that while
each may have contributed to easing the problems
facing our courts, none is, or even claims to be, an
adequate resporse to their major problems, One
need stress, again, that improvements in adjudication
system efficiency are only one of the many goals
advanced for alternatives, A prosecutor, for exam-
ple, may initiate a screening of diversion progress
because of a belief that rehabilitation and avoidance
of a criminal record are more appropriate alterna-
tives than conviction. Or the prosecutor may feel
that the case is too minor to warrant criminal sanc-
tion. Or the prosecutor may look at the backiog
of cases and feel that there is little choice. Given
the diversity of alternatives examined and the in-
adequacy or absence of evaluation for most, it would
be impossible to draw any sweeping conclusions
about whether additional funding should be put into
alternatives in lieu of increased funding for our
courts.

What makes a cost-effectiveness assessment of al-
ternatives impossible is the fact that there has never
been an adequate evaluation of the impact of specific
alternatives. But of those which have been subjected
to close scrutiny, many have fallen short of their
original objectives, and some have given rise to
unanticipated, adverse consequences.

To pick but one example of a highly touted reform
movement about which misgivings have arisen of
late, one need only look at diversion or pretrial
intervention programs. One of the early warnings
given, that pretrial intervention may be no panacea,
was presented by the Vorenbergs of Harvard,® More
recently, LEAA-sponsored publications have echoed
these misgivings.*® It it clear that, in many jurisdic-
tions, they have not led to the hoped-for reduction
in court backlogs, One of the earliest and best-known
of these projects is the Manhattan Court Employ-
ment Project. But the National Advisory Commission
on Criminal Jusice Standards and Goals reports
that only 20 of the thousand cases coming into
court daily in Manhattan are selected for the pro-
gram.*” Part of the explanation is noted in a recent
law review article:

Existing eligibility criteria normally state only
the upper limit . . . (of case seriousness); the
lower limit is left undefined. Consequently,
there is the risk that those who should be
screened-out are funneled into pretrial diver-
sion,



Additionally, it is observed that most pretrial diver-
sion cases, given the non-serious naturc of the
charges, would have been disposed of by negotiation
and plea rather than trial on the merits,

Other authors have also expressed misgivings.
Donald J. Newman points out: “Diversion tends to
diffuse control and accountability, Individuals ‘dis-
appear’ from the criminal process so that there is no
easy way to keep track of them, to monitor their
treatment, or to assess the effectiveness of diversion-
ary alternatives.” ** The consequence, he states, is
that from *this perspective, the diffusion of diver-
sionary programs is likely to result in more arbitrary
and capricious decision making, without controls,
than is possible in formal procession.” ** Norval
Morris cites George Orwell’s 1984 in order to de-
scribe pretrial intervention as a form of social con-
trol,** Studies on involuntary labeling and comuit-
ment of “social deviants” as “mentally ill” provide
some support for this concern,'®

Yet alternatives must spring up as long as re-
sistance continues toward application of innovations
and modern management concepts and technology
in our courts. As the author of Managing the Courts
explains: “A tendency to defensiveness and a reluc-
tance to innovate has inhibited improving the man-
agement process of the courts. A climate of inertia
has been nurtured by concerns for the bar’s financial
stake in the status quo.” ** After an extensive study,
Lewis Katz concluded that delay in the criminal
courts “can be accounted for by the persons most
directly involved in the management and operation
of the criminal courts, Apparently speedy justice is
primarily in the interest of the community, and the
community is simply not adequately represented in
the courts, Between defendants and lawyers—and it
must be kept in mind that judges and prosecutors
are lawyers too—the procedures are being neatly
emasculated to ensure that only their respective
interests are protected.” 47

Laura Nader, professor of anthropology at Ber-
keley, and Linda R. Singer, a Washington attorney
and executive director of the Center for Correctional
Justice, reached a similar conclusion in a study re-
cently completed for the California State Bar Asso-
ciation, Much of the violence, bitterness, and dis-
satisfaction in American life, they assert, is due to
the failure of the legal profession to provide the
kind of substantive relief for routine grievances that
other societies supply as a matter of course, “Why
is it,” they ask, “that the richest counry in the world

does not have a pattern of adequate access to legal
remedies that arc available in lesser-developed parts
of the world?”

Only very recently have courts begun substantial
efforts to inform and involve citizens in any way
more meaningful than jury service “at the pleasure
of the courts.” We will later elaborate on the need
for more effort on behalf of victims, witnesses, and
jurors. As yet there has been no significant effort to
involve the public in promulgation of rules by which
police and prosecutorial discretion is exercised in
criminal justice, despite the large role discretion
plays in both our conventional and alternatives sys-
tems.

In reviewing the emergence of the alternatives
movement during the last decade one is drawn to
the conclusion that by and large these innovations
were not designed or intended to reform the ad-
judication process as such. Alternatives were often
advocated and introduced by social workers, labor
experts, mental health practitioners, and others who
sought to breach the stifling monopoly of the formal
adjudicatory process.

Whether the development of alternatives to con-
ventional adjudication will occur within our present
court system or become completely divorced from
the courts is very much an open question. Conven-
tional adjudication will remain the sole province of
our courts, and a few seriously contend that it is
the most appropriate means of resolution of serious
or minor cases in which factual disputes arise, But
this does not mean that courts cannot adopt alterna-
tive means of resolution of criminal disputes that do
not involve adjudication, Courts, for example, spon-
sor pretrial intervention programs. The Philadelphia
4-A project for arbitration and mediation of citizen
complaints is now an arm of the city’s municipal
court,*?

More often than not, the new alternatives have
been more concerned with the delivery of less
stringent and community-oriented correctional strat-
egies than with a lasting impact upon and reform
of the adjudicatory process. Many of the alternatives
studied combine a reform of adjudication and correc-
tions. Given the long-existing reliance upon discre-
tion and traditional alternatives in our criminal
justice system, which has turncd “full dress” con-
ventional adjudication into a symbolic practice, the
new alternatives could offer little impact upon the
system generally. One major accomplishment has
been the fact that the new alternatives, funded spe-
cifically for this purpose, were trying for the first



time to offer relevant correctional or rehabilitative
programs for some of the great mass of offenders
who have been traditionally on the borderline of the
conventional adjudication process,

Qur evidence suggests that the appropriate ques-
tion for criminal justice pianners and practitioners
is what the respective roles of conventional adjudica-
tion and alternatives should be, not whether con-
ventional adjudication should be supplanted. In
considering the societal values of adjudication, it is
observed that the goals underlying ideal conven-
tional adjudication differ from the goals underlying
many of the alternatives reviewed by this study, The
approach that is most meaningful is to attempt to
delineate the circumstances under which particular
alternatives may be more appropriate than conven-
tional adjudication,

D. Terms and Definitions

Early in the course of the Alternatives Study it
became clear that the term “‘Alternatives to Conven-
tional Adjudication” provided an inadequate and
imprecise definition for the scope of our efforts. The
term “adjudication,” standing alone, provided an in-
sufficient basis for analyzing whether the particular
alternatives we explored would enhance or thwart
goals of the institutions they seek to modify or re-
place. Nor could any consensus be obtained as to
what process or procedures were “conventional.”
What is conventional in one jurisdiction may well
be considered an innovative change in another, Po-
lice diversion of alcohalics and pretrial intervention
programs, to name but two alternatives, are mirrored
by such long-standing customs in some smaller com-
munities as taking drunks home and placing first of-
fenders on informal “desk drawer diversion.” Fin-
ally, the single term “alternatives” encompasses a
number of varied approaches to change. Some alter-
natives discussed in this study expedite or rationalize
what continues to be viewed as “traditional” process

(e.g. plea bargaining rules and omnibus hearing pro- -

cedures). Others do not change the nature of the
proceedings but alter the status of defendants, at
least temporarily (for example, by releasing them
from jail or providing them with social, educational
or vocational services pending trial), Still others
supplant the traditional adversary process with arbi-
tration or informal mediation procédures, or temove
the defendant from the criminal justice system en-
tirely,

We defined “conventional adjudication,” for the
purposes of this study, as that mode of official
response to disapproved behavior which has roots
in the common law historical-ideological model of
criminal case processing. This model is typified by
an adversary proceeding at which the accuser and
the accused each have the oppottunity to present
proofs and arguments in the presence of an officer
with judicial authority, who disposes of the matter
and terminates the involvement of the offender in
the proceeding.

Further understanding of the meaning of adjudi-
cation is provided by William Felstiner in Law and
Society Review. Felstiner distinguishes “adjudica-
tion” and “mediation” from self-help, negotiation
and other forms of dispute processing® by the
necessdry presence of an impartial third party in the
former, and further defines “adjudication” as “that
process in which the third party is acknowledged to
have the power to stipulate an outcome of the dis-
pute, compliance with which is obtained by use of
coercive power.”

As seen earlier, values of authority legitimation,
predictability, neutrality, impartiality, objective
search for truthfulness, finality, and reviewability are
implicit in the adjudication model, and serve to elab-
orate its definition, On the other hand, arbitration,
mediation, conciliation, negotiation, and investiga-
tory dispositions are viewed as ot2r forms of con-
flict resolution which reflect different values, but
which may be uniquely advantageous for the resolu-
tion of at least some matters now before our criminal
courts. For example, in Chapter IV we contrast the
eight values implicit in conventional adjudication,
listed above, with the values which would be pro-
moted through adoption of “community courts,”

We describe “adjudication” as a process. To avoid
a narrow and mechanistic study of the courtroom
process only, we have encompassed in “adjudica-~
tion” not only what goes on in the courtroom, but
the preliminary activities which feed and lead to
courtroom disposition as weil, The alternatives stud-
jed included therefore all innovations affecting the
“criminal adjudication system,” thus encompassing
those activities by legislators, police, correctional
officials, court administrators, and the like which
directly (rather than indirectly) affect whether a
matter will enter the court system as a criminal case,
and how the case will be resolved once it enters, In
this context, alternatives are not limited to court
reform measures, but include a diverse range of
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changes which directly affect the busitiess of the
criminal courts,

It has been pointed out earlier that the historical-
ideolcgical model of adversaty adjudication is not a
realistic portrayal of our curtent criminal court sys-
tern. Accordingly, we have embraced in the term
“conventional adjudication” most of the traditional
and well-established deviations from the adversary
ideal, such as plea bargaining or civil commitment
procedures for the mentally or psychiatrically af-
fected. It was felt unnecessary to include those long-
standing modifications of the adjudicatory process in
our study of new alternatives, because many of
these practices had become so widespread and gen-
erally accepted to be considered conventional, More-
over, much critical attention has been previously
directed towards both plea bargaining and the “ther-
apeutic state,” ™

The alternatives examined in this study reflect
unconventional and recent innovations. They repre-
sent reforms instituted in order to correct perceived
dysfunctions in the present-day adjudicatory system,
The alternatives under review seek to accomplish
these goals through the formation or modification of
policies, programs, processes, or institutions. Within
the confines of this definition of “alternatives,” we
sought to explore any of these new approaches which
appeared to directly affect the manner in which
courts handle the cases of those accused of crime.
The range of alternatives considered is reflected in
the Matrix described in Chapter II and further
explained and illustrated in Appendices B and C,

E. Our Approach to the Study of Alternatives

Some comments on the scope of the Alternatives
Study, and of this monograph, are in order, Our
intent was to maintain an emphasis upon adjudica-
tion, as distinguished from law enforcement and cor-
rections. By design, we excluded innovations in
police crime-control practices, except insofar as
these practices work to redefine the classes of of-
fenders who enter our courts as defendants, At the
other end of the criminal justice spectrum, because
of their remoteness from adjudication, we excluded
correctional programs. But we included such correc-
tional programs as pretrial intervention programs or
unique forms of sentences, since these give a judge
wider latitude in the adjudication and selection of
appropriate dispositions in a defendant’s case. In
addition, we attempted to maintain a focus on new
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ways of viewing the main business of the criminal
courts, which is the disposition of accusations in-
volving adult defendants, Thus, such historical de-
velopments as the invention of “civil commitment”
for the mentaily ill, or the rise of juvenile courts,
were not systematically surveyed as alternatives, Al-
though their effects on the nature of criminal court
business has been great, the impact has already been
felt and assessed, Only where such historical de-
velopments were practically intertwined with a new
alternative—as ‘“civil commitment” is with certain
forms of “decriminalization”—or offered &t a model
of reform potentially applicable to adult criminal
cases—as do juvenile “intake” and “adjustment”
procedures—were they treated in detail in the study’s
overview of approaches to the reform of the criminal
adjudication system.

The alternatives included in the matrix (our clas-
sification system for criminal adjudication system
innovation, presented in Chapter 11) provide plan-
ners and policymakers with a wide variety of poten-
tial legislative, administrative, and judicial innova-
tions, which can significantly affect the adversary
process of criminal adjudication and alter the role
of the court in the disposition of criminal cases. As
the matrix demonstrates, the focus of our study was
decidedly broader than that of pretrial intervention
or diversion studies. Our attention, by design, went
beyond the developments encompassed in the Ameri-
can Bar Foundation study, by Raymond T. Nimmer,
of Diversion, The Search for Alternative Forms of
Prosecution (1974), For the purposes of our study,
elternatives to prosecution were only one portion of
the alternatives movement, and diversion was only
one prong in the reform of adjudication.

This study was also broader than the usual court
management studies, because it considered innova-
tive practices affecting adjudication which occur out-
side the court structure, But the Alternatives Study
has by no means been a full-scale inquiry into
comprehensive anti-crime planning. Its purposes were
to present in one place the full spectrum of policies,
procedures, and programs which have been insti-
tuted to reform or replace conventional adjudication
of various classes of offenses or offenders, and to
analyze the significant legal and policy issues which
have arisen from these measures. Thus the Alterna-
tives Study could serve as a bridge between frag-
mentary reform of court procedures and the institu-
tion of integrated and comprehensive criminal justice
plans and processes.

A word should also‘ be added about the distinc-




tion between “programmalic” and “non-programe-
matic” alternatives. Programmatic alternatives are
marked by special funding, ereation of a new agency,
additions to stafl, extensive documentation und ree-
ord-keeping, and the like. Many “programmatic®
alternatives were examined beeause they were highly
visible to the affeated jurisdictions, as well as 1o the
Alternatives Study stafl, But one of the early lindings
of thiy study was that the dichotomy between *pro-
grammatic” and *non-programmatic” alternatives re-
flects more on the strategies for change than on the
significance of the change. For example, while pre-
trial intervention programs involved pilot funding,
new stafl, and high visibility in so.ne jurisdictions, in
others similar changes were accamplished through
internal modification of un agency's procedures, re-
definition of the duties of that agency’s staff, informal
arrangements with other agencies, and preservation
of a low profile, Perhaps the most dramatic illustra-
tion of this is in Pennsylvania, where an Accelerated
Rehabilitative Disposition  (pretrial  intcrvention)
progeamt was launched by court rule, In 1974,
[7,974 criminal cases were disposed of under this
ARD program. Of course, many (some 11,418 in
Philadelphia Municipal Court alone) were disposed
of under a formal “program.” But while not every
county has a formal ARD program, cach did report
ARD dispositions,"

It also became clear during the course of this
study that, as strategies for change, legislation, in-
ternal rules changes, and similar “non-program-
matic” alternatives frequeatly have had a more sig-
nificant effect on a criminal justice system, at a much
lower expenditure of taxpayers’ funds, than specially-
funded programs. This point is ixter discussed in
greater detail,

F. Methodology

The building of our Adjudication Alternatives
Matrix, a eomprehensive analytical classification sys-
tem for alternatives, was one of the major gouls of
the study. The approach taken by the study to this
assignment was one of “posit, explore, re-posit.”
That is to say, the staff drew on its own gxperience
and knowledge and a preliminary survey of the
literature in order to conceptualize a preliminary
version of the matrix, Then the team searched for
examples for each alternative included in this ma-
trix. At that point, modifications were in order, In
some instances, where no examples of an alternative

were found, it became ¢clear that the alternative had
been etroncously included in the preliminary drafts
of the matrix, In other cascs, programs and strategies
for reform were discovered which fit the study’s defi-
nition of an “alternative” but which had not been
included in the preliminary matrix. These alterna-
tives were included in the final version of the matrix,

The survey portion of the study—which pro-
ceeded simultancously with the matrix building—
whas designed to uncarth all well-known as well as
unknown types of alternatives in operation. It began
with a search for legislation, court rules and proce-
dures, and particular programs which fit our pre-
liminary conception of “alternatives.” The literature
was searched, the Law Enforcement Assistance Ad-
ministration and various LEAA-funded state and
lacal eriminal justice planning agencies were polled,
and the study team also drew from its own experi-
ence,

The search process was selective und was designed
to yield good examples of various alternatives in-
cluded in the matrix, rather than to identify all the
instances in which cach had been reduced to prac-
tice, For some widely used alternatives, such as
pretrial intervention projects and bail reform ¢forts,
it was decided to include the better known of the
“established” programs along with programs which
represented unique variations on the common theme,
For most other types of alternatives only a few
examples of cach were identified for inclusion, This
cffort cventually yicided some 300 examples of
alternatives,

Some 150 of thesc programs were contacted by
telephione or letter to obtain further information, and
for verification of the information contained in writ-
ten materials, Further elimination of duplicative
programs followed, but the objective of illustrating
by example the full range of alternatives was main-
tained. Criteria for inclusion in this selective cate-
gory were:

® Diversity of implementation, where a particular
alternative strategy (such as rulemaking, case
screening, or pretrial intervention) has been
implemented differently or by different bodics
and agencies in different jurisdictions,

® “Typicality,” when a particular strategy (such
as pretrial intervention, bail reform legislation,
or statutory decriminalization of alcohol-related
offenses) has become an archetype in the alter-
natives movement,

® Program quality, as assessed from literature
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and study team judgments, when many exam-
ples of that type of alternative were available,

@ Uniqueness of implementation problems en-
countered by a program, when these problems
couid be easily identified. Thus some programs
known to have problems in transition from
specially funded pilot status to “institutional-
ized” :omponents of the criminal justice sys-
tem, or in building and maintaining staff morale,
were examined in order to gain better insight
into the practical aspects of the policy issues
raised in the second half of our study.

In each contact, we also asked for ideas and sugges-
tions about other projects or non-programmatic al-
ternatives. Thus, our study included a “grapevine
survey” of practitioners’ insights about other unique
and successful alternatives not reported in the litera-
ture,

Site visits were made to 20 locales, to explore
some identified examples of alternatives in further
depth.” Site selection involved further staff judg-
ments, made according to the criteria previously
discussed, with the added practical criterion that
each selected site should offer examples of several
distinct “programmatic” alternatives and, whenever
possible, of “non-programmatic” alternatives as well.
Other criteria considered at this point were:

® Geographic distribution,
® Community size.
® Cooperativeness of program staffs,
Our site visits involved between 50 and 60 pro-

grams, with the exact total depending upon how a
“program” is to be defined.
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G. The Organization of this Report

The remainder of this monograph is divided into
three chapters. Chapter Il presents a typoiogy of
alternatives. It begins with a discussion of myths and
realities about the criminal adjudication system. It
then presents and explains the Adjudication Alterna-
tives Matrix, a classification scheme by which all
the various giforts to change the criminal adjudica-
tion system can be organized and put into perspec-
tive. It concludes with an explanation of how the
matrix can be used as a planning tool in devising
alternative solutions to problems in the criminal
adjudication system,

Chapter III discusses issues and presents recori-
mendations on the design and implementation of
alternatives, In different sections we discuss evalua-
tion issues, legal issues, organizational and policy
implications issues, and problems in implementing
alternatives,

Chapter IV seeks to assess the place of alterna-
tives in the future criminal adjudication system. The
first part discusses the need to reorder our priorities
in the use of alternatives. It presents the thesis that
too much emphasis has been placed on pretrial
intervention projects as “the only” or major answer,
and not enough attention has been given to de-
criminalization, community courts, rule-making by
criminal adjudication system agencies, reform of
criminal court procedures and operations, and pro-
grams serving victims. The next two sections discuss
alternatives in relation top the central questions of
crime control and the quality of justice. The con-
cluding section seeks to place the movement toward
more extended use of alternatives in the broader
perspective of America’s future criminal justice.
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CHAPTER ii. A TYPOLOGY OF ALTERNATIVES

The first half of the Alternatives Report is de-
voted to a discussion of a broad range of programs
and procedures developed in response to the prac-
tical problems facing our criminal courts today.
It urges that efforts at change be preceded by an
analysis of problems rather than symptoms, and
offers a framework (the matrix presented in Figure
| and in Appendix B) within which one can con-
sider the advantages and limitations of each of a
broad range of options for addressing these problems.

A. Alternatives: A Response to Problems of
Our Criminal Courts

Alternatives to conventional adjudication appear
to have emerged in response to a wide range of prob-
lems relating to perceived dysfunctions of the criminal
adjudication system. In addition to backlog and
delay, and in part accounting for them, three broad
problem areas especially merit discussion: 1) the
inappropriate subject matter jurisdiction of crimi-
nal courts; 2) the ineffectiveness of disposition de-
rived through the conventional adjudication process;
3) and the disparity of treatment meted out to
defendants and victims alike in the criminal justice
process. In discussing these problems we mention
as well the solution suggested by our study. Thus we
anticipate our discussion of the Alternatives Matrix
by stating preliminary conclusions as to which alter-
natives are especially responsive to these problems.

1. Inappropriate subject matter jurisdiction of
criminal courts. lronically, at a time when our
courts are complaining that case backlogs are mount-
ing and that they lack the resources to deal ade-
quately with the serious criminal offender, their
dockets are jammed with public drunkenness and
traffic cases, intrafamily and neighborhood squabbles
resulting in threats, harassment, and minor assault,
and other marginally significant criminal matters. In
Connecticut, a recent court study concluded that

11.3 percent of the court docket was comprised- of

traffic cases without criminal overtones. {ds would

be present in cases involving drunk or reckless driv-
ing and leaving the scene) and that more than 33
percent consists of such petty “Class C Misde-
meanors” as “allowing dog to roam,” ‘“violation of
town ordinance,” “breach of peace,” “harrassment,”
and “disorderly conduct.”!

It is clear that some of these cases would be more
appropriate candidates for statutory or de facto
decriminalization, while others may be better dis-
posed of by administrative tribunals, arbitration
panels, or other forums, than they would be by our
overcrowded criminal courts. The Connecticut study
just cited found that removing traffic cases, public
drunkenness cases, and the Class C petty misde-
meanors enumerated above would reduce the average
daily caseload facing each judge from 26.6 to 12.0
cases.*

Moreover, many of the other alternatives that are
classified in the matrix also respond to the problem
of inappropriate subject matter jurisdiction. In par-
ticular, those alternatives which result in decisions
not to focus attention on a suspect or the decisions
not to arrest for specified offenses are promising. In
functional terms, the three types of decriminalization
options available to the legislature (“pure” decrim-
inalization, reclassification of offenses to levels
bearing lesser penalties, and substitution of a non-
criminal response) are also available, with some
modification, to criminal justice agencies in making
discretionary decisions on case processing. Uniform
policies on non-arrest or non-prosecution of certain
classes of offenses are the analog to pure statutory
decriminalization. Policies relating to screening and
specification of grade of charges for particular
offenses, as well as plea bargaining policies, may
have much the same impact as reCIQ§si.ﬁcati'oh.

Finally, pretrial intervention programs, providing
services such as counselitig, vocational training, and
drug rehabil’i,ta-tio‘fi;_ may achieve results similar to
the legislative substitution of a non-criminal re-

.-sponse for criminal sanctions.

There is no more urgent problem for the criminal
courts than the problem of inappropriate subject
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matter jurisdiction. There is increasing realization
that our society has limited resources for successful
maintenance of domestic tranquility, and that these
resources must be wisely husbanded. Moreover,
citizen respect for law, and public cooperation with
criminal justice agencies, cannot be fostered by a
criminal adjudication system which cannot, or will
not, set priorities. If clear priorities cannot be set,
significant reductions in serious criminal offenses
probably cannot be achieved by law enforcement
efforts.

2. Ineffectiveness of dispositions derived fron
conventional adjudication. Conventional criminal
adjudication too often fails to achieve its own dis-
positional goals, whether these are stated in terms
of rehabilitation, deterrence, or even retribution. High
recidivism rates were observed to be a typical result
of conventional adjudication in many of the juris-
dictions visited by the project staff. Victim dissatis-
faction with the dispositions given offenders who
have been found guilty of crimes against them runs
high.

It is reasonable to view the ineffectiveness of
dispositions as a problem related to other ills of
American “mass justice.” The conventional prosecu-
torial practices of plea bargaining, informal screening
out of cases, and judicial resort to sentences of fines
and unsupervised probation, on the one hand, and
incarceration, on the other hand, are mechanisms
which have been widely used to respond to the
press of business in the metropolitan courts. Neither
the victim nor the defendant is well-served when
cases are heard in assembly-line fashion, when iess
attention is paid to individua!l details of each casec
in the disposition phase than in the guilt-determina-
tion phase.

As mentioned in Chapter I, in order to put the
problem of ineffective dispositions in perspective,
the Alternatives Study attempted to compare the
values and assumptions underlying conventional
criminal adjudication with the values underlying
alternative methods of dispute settlement, such as
mediation.* One conclusion of the Alternatives Re-
port was that arbitration and mediation forums have
much greater flexibility in fact-finding and dispute
resolution, and much more latitude in the disposi-
tional phase, than do our courts, The arbitration or
mediation process gives greater service to values
of flexibility, informality, humancness, speed, and
economy. It is an approach which emphasizes solu-
tion of the underlying problems. Another conclusion
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of the study was that in many minor criminal cases,
especially those in which there is little factual dis-
pute, the values of conventional adjudication may be
irrelevant to—or even inconsistent with——achieving
effective dispositions. This conclusion has provided
much of the stimulus for our discussion of the poten-
tially valuable role of ‘“community courts,” pre-
sented in Chapter IV of this monograph.

The study considered a variety of alternatives that
respond to the problem of ineflective criminal court
dispositions by providing for new dispositional for-
ums. These include arbitration programs, adminis-
trative tribunals, courts of special jurisdictions, and
“community courts,” Other alternatives are consid-
ered which affect the disposition process within the
framework of the conventional system. One of those,
pretrial intervention, is discussed in Chapter IV of
this monograph. Another alternative discussed in
Chupter 1V, “rule-making to regulate discretionary
decision making,” also addresses the problem of
ineffectivencss of criminal dispositions.

Finally, the Alternatives Study included innova-
tions in sentencing in order to consider a special
group of alternatives to improve the ecffectiveness
of dispositions within the conventional criminal
adjudication system. Some of these alternatives,
such as restitution, victim compensation, and mixed
restitution-victim compensation programs, seek to
ease the plight of victims of crimes. Two novel
alternatives are recommended for consideration be-
cause they give sentencing judges wider latitude to
design dispositions better tailored to the individual
circumstances of each defendant.

The first is the “day-fine,” a correctional altecrna-
tive widely used in Scandinavian countries. Follow-
ing disposition, a jury specifies that a defendant be
fined for a specified number of days—ranging, say,
from one to six months—depending on the gravity
of the offense. The judge then conducts a fact find-
ing hearing to determine how much the defendant,
with great parsimony, would be able to spare from
his net income each day, multiplies this daily rate
by the number of days specified by the jury, and
levies a fine in an cquivalent amount. This alterna-
tive would seem to meet the requircments of Tate v,
Short," which places due process restrictions on the
fining of indigents, and wounld permit a judge to
impose fines, as an alternative to prison or probation,
in more cases. (In Chapter IV we advocate a fur-
ther extension of this concept—that is, using pro-
ceeds from these fines for victim compensation.)



The second alternative (combining adjudicatory
and correctional innovation) is “contract sentenc-
ing,” which involves the active participation of the
defendant in the sentencing process as the terms. of
the actual disposition are worked out. The contract
signed at sentencing specifies the obligation of the
state to provide services, as well as the defendant’s
obligations. The approach parallels the Mutual
Agreement Programming programs developed under
joint American Correctional Association—Depart-
ment of Labor auspices, now in use in several states
as part of the parole release decision-making
process.”

3, Disparity of treatment of persons served by
the criminal justice process. One chronic problem
of the criminal courts is the disparity of treatment
between rich and poor defendants. To begin with,
members of minority groups may face a rougher
road in the criminal justice system than their white,
English-speaking counterparts. These problems are
compounded when a defendant is poor. Allegations
of sentencing disparities along lines of race or wealth,
and of the under-representation of minority group
members on the bench, reinforce the suspicion and
hostility felt not only by defendants, but by victims
and witnesses from minority groups. Not all dis-
parities of treatment, however, are chargeable to
discrimination. Caprice and accident, as well, can
have invidious effects on the courts’ handling of
criminal cases.

Some alternatives to conventional adjudication
have emerged, in part, as a response to the problem
of unjustified disparity of treatment. The demon-
strated inability of the poor defendant to compete
with the more wealthy defendant in obtaining pre-
trial freedom, for example, has been a principal
impetus to bail reform alternatives. Concern for
the plight of the “near-poor” is the basis for our
advocacy of “day-fining.”

Other alternatives to conventional adjudication
discussed in this report are especially responsive to
problems of actual or apparent disparities in the
treatment of criminal defendants. Statutory decrim-
inalization, uniform police department policies of
non-arrest, and uniform prosecution office policies
on non-prosecution are potential options to get at
the caseload problems frequently giving rise to dis-
parities in disposition. Citizen complaint evaluation
centers respond to disparitics in treatment of victims,
as well as defendants. Police department rule-making
aimed at avoiding over-charging, and prosecutorial

screening policies and pretrial intervention programs,
similarly respond to the sources of dispositional in-
cqualities, Most of the alternatives which are in-
tended to rationalize the sentencing process also
work to reduce unjustified disparities.

B. The Alternatives Matrix: A System of . .
Classification ., .

A major effort of the Alternatives Study was to
develop a matrix which could incorporate and clas-
sify in one place such diverse reform strategies as
police-citizen advisory boards, victim restitution pro-
cedures, and test-case challenges to the Constitu-
tionality of specific criminal law. The matrix is
presented in Figure 1 and explained and illustrated
in more detail in Appendices B and C.

A matrix—like a computer simulation model, a
flow chart, or an organizational chart—is a theo-
retical model, formulated in order to simplify, clarify,
and make more easily understandable complex *real-
world” phenomena, Models may be considered as
falling into three different categories® The least
complex is the didactic model, which presents a
classification scheme and method of organizing data.
The now well-known flow chart of the criminal
justice system first presented in the President’s Crime
Commission Report 7 is such a model.

A more powerful model is the heuristic one,
which not only describes known relationships be-
tween the components of the model but also reveals
previously-unsuspected relationships. An heuristic
model suggests hypotheses which can be operation-
ally defined and tested. If the hypotheses are re-
peatedly rejected, the model should be modified or
discarded. A model demonstrating how a pretrial
intervention program should lead to a reduction in
recidivism and decreased costs to the criminal jus-
tice system is heuristic. Sheldon has employed this
type of a stimulus-organism-response (S-O-R)
model to examine judicial decision-making.®

The most powerful model is the predictive one.
Computer simulations of court operations, applica-
tion of game-theory, and predictive scales developed
by probation and parole agencies are examples.

The matrix presented here is largely didactic, or
descriptive, It permits the criminal justice planner
to consider a wide variety of policy options. In
addition, it demonstrates the interrelationships be-
tween the various alternatives considered. The ma-
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trix may serve a heuristic purpose as well. We con-
tend that there is an interrelationship between all
alternatives which appear in the same column or the
same row of the matrix. Some of these relationships
are obvious, while other interrelationships suggested
by our classification scheme may appear less obvious
or even inappropriate, It may be a fruitful line of
inquiry, however, to explore further whether the
interrelationships suggested among alternatives in
the same row or columns do, in fact, exist in the
real world.

The organizational principle behind the matrix
is that each alternative affects the way in which
critical decisions relating to the criminal adjudica-
tion system are made. The matrix is intended as a
simplified map of the important choices which can
be influenced by the introduction of alternatives, As
highlighted in Figure 1,* column headings indicate
the decisions to be made; for example, the decision
to define specified conduct as a crime, or the decision
to arrest or charge a suspect., There are eight such
decisions, They are arranged from left to right to
approximate the sequence in which these decisions
occur in our criminal adjudication system. The row
headings indicate who makes these decisions. These
nine categories include legislatures, police, prosecu-
tors, trial courts, defense lawyers, public and private
agencies, citizens, probation departments, and appel-
late courts. Each classification category is explained
in more detail in Appendix B; numerous illustra-
tions appear in Appendix C,

Some alternatives substitute for the conventional
decision-making process. Others alter the way in
which decisions are made within the confines of the
conventional process. But every alternative can be
“located” by reference to the decision on which the
alternative’s effects will be felt most strongly, Thus
the grid of the matrix represents, in a sense, the
conventional adjudication system. The entties in each
cell of the grid represent the alternatives,

There are several limitations inherent in our clas-
sification scheme. The matrix reflects self-imposed
limitations, discussed earlier, on the scope of our
study. There is no theoretical reason why it could
not be extended to embrace decisions which precede
legislative decisions defining crime, in a chronology
of social action, including decisions concerning the

* The figures in this chapter are presented only to illus-
trate the organization and use of the matrix. A larger, more
readable version of the matrix appears clsewhere in the
monograph,
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education of the young or law enforcement efforts
to prevent crime. Even more obviously, the matrix
could—and perhaps should—be expanded to include
decisions which are made after sentencing,

The most serious limitation of the matrix reflects
a problem common to all theoretical models. While
they simplify analysis of problems in many important
respects, models necessarily structure thinking so as
to deemphasize other important relationships. For
example:

® The matrix does not purport to provide goal
oricntation, While it informs the reader of
what can be done, and suggests who can—or
should—do it, it does not indicate which alter-
natives promote given social goals. It is silent,
for example, on the subject of which alterna-
tives support a crime-control model of criminal
justice and which support a due process model.

® It provides no information regarding the efficacy
or efficiency of reform strategies. From the ma-
trix alone, one cannot tell which alternatives
arc costly or which will have the greatest
impact.

e It does not highlight problem areas in the
implementation of alternatives. No legal or
policy issues are identified in the matrix itself,

® Its classification of cach alternative, by refer-
ence to the decision and decision-maker which
would be most significantly affected by it, fails
to signal the practical significance of inter-
agency relationships to program success.

® It does not describe individual programs.
Kather, it lists “models” of alternative reform
strategies. In practice, following those strategies
will mean different steps in different jurisdic-
tions, Thus, establishing a pretrial intervention
project may—or may not—include legislation,
rulemaking by one or more agencies, judicial
review or program decisions, and community
involvement.,

Some of the above issues and others which the
matrix, standing alone, was not intended to address,
are discussed in detail in the Alternatives Study re-
port,

C. Using the Matrix as a Planning Tool
The limitations of the matrix are, in turn, one of

its major strengths. The matrix by itself provides no
handy list of solutions to such particular problems as



court calendar congestion or overcrowded jails. It is
a planning tool, not merely a problem-solving tool.
Use of the matrix by practitioners encourages one to
consider a more comprehensive range of strategies to
solve any adjudication-related problem, and to ex-
amine more fully the broader policy implications of
any contemplated change in criminal adjudication
system operations.

Recaders who are developing or reviewing individ-
ual programs or projects, for example, may find the
matrix helpful in re-thinking a project’s objectives
and strategies, The first step in this process is to lo-
cate the contemplated program on the matrix. A
quick perusal wiil disclose other alternatives avail-
able to other agencies and organizations at this point
in criminal justice processing, This suggests actions
which other agencies and organizations could under-
take to strengthen the project, A review of all alter-
natives in the same row suggests different actions a
project’s sponsoring agency can take, at early or
later stages of the criminal justice process, to ecn-
hance project efforts. Figure 2 illustrates this ap-
proach. Suppose a court official is considering a pre-
trial intervention program, The glossary in Appendix
B indicates this program is located at the junction of
Row D (“Trial Courts”) and Column IV (“Decision
to Charge"). This cell is starred in Figure 2. The
matrix indicates that pretrial intervention programs,
listed as “Court case review intervention,” offer four
options, depending on whether or not the program
offers services to the defendants. Other programs
with similar goals are found in the same cell, A
court, then, could achieve substantially the same ob-
jectives by review of prosecutorial discretion, by
supervision of plea bargaining, or by referral of cases
to arbitration, Other ertries in Row D suggest steps
a court could take carlier or later in the process.
Thus a court might take a more active role in review-
ing police discretion, instituting pretrial release re-
forms (including supervised pretrial release contin-
gent on participation in a rehabilitation program),
experimenting with omnibus pretrial hearings, seek-
ing to establish more informal courts of special juris-
diction similar to civil Small Claims Courts, or alter-
ing its sentencing practice,

A review of Column IV suggests steps which other
agencies could take at this stage of the proceedings
which would accomplish many of the same ends
sought through court pretrial intervention. The most
obvious alternatives are pretrial intervention by a
police department, a prosecutor, or an independent
agency—or referral of cases by the prosecutor to

arbitration or mediation, Elimination of the Grand
Tury by the legislature would cncourage prosecutors
to Screen their cascs more carefully—possibly
sereening out many of the clients who would be con-
sidered for the pretrial intervention program. Police
department cfforts to formalize or centralize the
charging process may lead to the same result. Court
review of a prosecutor’s discretion in charging de-~
fendants with particular offenses should be placed in
the same category.

A more comprehensive approach is to examine the
entire matrix and construct “clusters” of alternatives
directed at the same goals., For example, a jurisdic-
tion considering reduction of court caseload by the
device of reducing the number of different offenses
for which arrests are made and prosecutions brought
may examine the alternatives marked on Figure 3.
Similarly, alternatives responsive to the failure of the
adjudication system to “screen out” insignificant or
inappropriate cases might include those shown in
Figure 3 plus those shown in Figure 4,

D. Targeting Alternatives on Offenses and
Offenders

Among the questions most frequently asked by
planners, field workers in alternatives, and research-
ers is whether this study can help reduce dysfunc-
tions of a system by providing guidance for the se-
lection of the alternatives most appropriate to assume
responsibility for handling particular classes of
offenses. The answer is a qualified “yes.” The qualifi-
cation is three-fold and important. First, although
the study examined much descriptive information on
what planners and managers of alternatives have done
to include particular offenders and offenses in their
program or project designs (or exclude them from
those designs), the study design did not embrace any
independent evaluation of the ‘“‘success” of individ-
ual alternatives programs, Where the claim as to the
promise of various alternative modes of case process-
ing is based on “hard” information, that information
consists of existing rather than our own evaluation.
But existing evaluations leave much to be desired.

Second, many alternatives have not been tested in
practice to determine the limits of their usefulness in
dealing with certain offender groups and offense
types. We have little or no information from the
ficld, for example, on the appropriateness of pretrial
intervention as an alternative for dealing with recidi-
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vists or accused serious felons. The issue, however,
is not simply the unavailability of programs dealing
with serious offenses or dangerous offenders, Alter-
natives may have deliberately or unwittingly ex-
cluded potential categories of offenders or offenscs
because available services are considered inappropri-
ate, For example, an arbitration program may limit
services to cases where the parties to an incident are
acquainted—overlooking the possibility that stranger-
to-stranger confrontations may be amenable to reso-
lution through arbitration. Thus we have inadequate
information on whether arbitration, potentially bene-
ficial in many types of cases, can in fact be used in
all of them. Nevertheless, because we believe that the
growth of the alternatives movement depends on
more—and bolder—experimentation in years to
come, we have reached our own tentative conclu-
sions on the appropriate offenses and offenders to be
inctuded in various forms of alternatives.

Third, we have not attempted an ultimate and
comprehensive effort to assess the potential coverage
of alternatives. Because most interest in this topic
appears to arise from practical concern for improved
handling of particular offenses and offenders, rather
than a theoretical concern with the “reach” of alter-
natives, we have organized sample “matches” by
offense and offender group types. Given our ap-
proach to such matchings, which is essentially judg-
mental rather than rigorously scientific, we have tried
lo provide examples where we believe the evidence
for a “match”—whether from field experience or the
logic of design—was most telling,

1. Generally applicable alternatives. Before pre-
senting the “matches” themselves, we believe it is
important to note that some alternatives are virtually
unlirnited in their potential reach——that is, they are
appropriate for the processing of significant numbers
of selected accused persons, drawn from -almost
every offense and offender category. Prime examples
of such alternatives are those of a “non-diversion-
ary” nature—the “bail reform” items appearing in
Column V of the Matrix, and the “sentencing re-
form” items in Column VIII.

Equally important in its potential for including a
broad range of offenses and offenders alike is the
“cluster” of alternatives shown in Figure 5. These
include supervised pretrial release with services, de-
fender sentence planning using voluntary service re-
habilitation programs, and special probation sentenc-
ing. This “cluster,” which amounts to a series of
related reforms designed to enrich and thus alter
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traditional casc processing, rather than to substitute
for it, is most promising for “hard cases” wherc
public policy dictates that no “diversion” should
occur. But it is equally attractive whencver there are
other reasons why “diversion,” although not con-
traindicated by offenses or offender characteristics,
may be found financially or programmatically
undesirable.

Note that the clusters in Figures 3, 4, and 5, when
combined, provide a comprehensive list of alterna-
tives to diversion. Our stress on the existence of gen-
erally available, “non-diversionary” alternatives and
their potential for general coverage is not, of course,
intended to imply that they can, when used to the
exclusion of “diversionary” modes, fulfill all the pur-
poses of the alternatives movement. It is, however,
intended to emphasize the conclusion that approaches
to alternatives planning should not over-emphasize
specific “targeting” of alternatives on narrowly de-
fined offense or offender groups,

2. Specially “targeted” alternatives: offense cate-
gories, High on any list of criminal matters which
might be best handled outside conventional criminal
courts are petty, malum prohibitum, regulatory
offenses—a category including much of conventional
traffic court jurisdiction (but excluding “serious”
traffic cases involving allegations of malice or gross
irresponsibility), housing or other licensing viola-
tions, and the growing number of “crimes against
consumers,” For all these classes of cases, “admin-
istrative” handling through such institutions as traf-
fic violations bureaus,” staffed by lay specialists and
observing fewer technical formalities than misde-
meanor or general jurisdiction courts, is believed
particularly appropriate.t®

The conventional criminal law court is at best
a cumbersome instrument for economic and minor
social regulation, The courts’ attempts to deal with
this work of regulation tend to detract from their
other, more central adjudicative functions, and even
threaten to erode public confidence in the courts
themselves, Thus the substitution of alternative ad-
judicative modes deserves attention.

So-called “status” offenses-—illegal activities with-
out identifiable individual “victims”—are a second
category of matters appropriate for some form of
alternative handling, The choice of an alternative
should depend, for each such offense or offense
group, on two considerations. First, do the “status”
offenders in question have clear social service needs?
If the answer is in the negative, the second consid-
eration is whether the community will tolerate can-
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did, official “dispute avoidance.” If so, the most ap-
propriate alternatives will be either legislative “pure
decriminalization” (L.A.1.a.),t a selection of items
from the agency rule-making cluster (IB.1.a, & b,
and ILB.l.a. & b.), or both. If not, “status” crimes
can be dealt with by promoting the alternatives in
the “cluster” representing intensified police and pros-
ecutor “screening” efforts,'t or cven through “con-
tract without scrvice” pretrial intervention. If a group
of “status” offenders under consideration for alterna-
tive handling does have identifiable service needs,
other alternatives will be most appropriate; legisla-
tive decriminalization with “substitution of non-
criminal response” for example, in jurisdictions
where public support exists for policy change; and
“pre-arrest case-finding,” police “referrals to social
services,” and “pretrial intervention” of the “service”
sub-types (sce¢, e.g., C4 a. & c.), in jurisdictions
where such support is absent,

The burdens which the enforcement of “status”
offense laws impose on the courts and ancillary law
enforcement agencies is probably often overstated, at
least if intoxication statutes are left out of the reck-
oning. But the stress that such enforcement creates

"on public confidence in adjudicative institutions—
although essentially non-quantifiable—would appear
to be disproportionately great in comparison with
any drain on real resources, A major cause for seek-
ing alternative modes for dealing with “status”
offenses is the desire to reestablish public respect for
the institutions of the criminal law; and the greatest
possible public candor in the selection and imple-
mentation of such alternatives is thus generally de-
sirable,

A third category of offenses appropriate for
offense-proup/alternative  “match™ includes intra-
family and intraneighborhood offenses—perhaps in-
cluding offenses involving unarmed violence, but ex-
cluding offenses in which the use of firearms is in-
volved, Prime alternative possibilities are police
“crisis intervention” (IIf. B. 3.), “referral to social
services” (IIL B. 4,) and ‘“referral to arbitration”
(II1. 5.), “citizen complaint evaluation centers”
(IL. C. 3.), prosecutor “referral to arbitration” (IV.

} References are to matrix cells, indicated by th¢ roman
numeral (column) capital letter (row): arabic number and
small letter indicate a specific alternative when more than
one appears in a cell, A definition of each alternative will
be found in Appendix B. Where the reference is introduced
by the citation “See,” the textual term for the alternative or
cluster differs from the term to be found on the matrix,

C. 5.), or—where collective social action expressing
disapproval is deemed important—‘‘community
courts” (VIL. G. 1.). The pool of intrafamily and
intraneighborhood offenses—unlike those of regula-
tory or status offenses—will always include some
cases, such as instances of repeated child abuse, for
which conventional prosecution and penalization will
be the law's most appropriate résponse, Conse-
quently, any attempt to introduce alternative modes
for handling all or some of those offenses will neces-
sarily also involve “secondary” resort to alternatives
from the “rulemaking cluster,” to assure that discre-
tionary decisions will be efficiently, cautiously, and
even-handedly made,

As suggested in our discussion on the limits of
conventional adjudication in Chapter I, petty offense
cases arising out of close, continuing interpersonal
relationships, may represent a category of “criminal
matters” with which the criminal courts are excep-
tionally ill-equipped to deal. Although the use of
aiternatives to dispose of these matters will never—
nor should they——reach every case in the category,
a wealth of alternatives ranging from the relatively
well-tested to the almost wholly untested does exist.

A final example of a class of offenses containing
numerous cases ripe for alternative handling is the
category of petty misdemeanor crimes, usually pun-
ishable by a fine and/or a relatively short term (i.e.
less than one year of imprisonment), and including
such conduct as simple assault, unarmed battery,
theft of small amounts of money or goods, and minor
vandalism. Increased use of alternatives in the
“screening cluster” (sce Figure 4) may prevent some
of the less serions of these cases from reaching or
penetrating the justice system. Others—particularly
those involving “first offenders”—may be most ap-
propriately handled by one of the various forms of
“pretrial intervention.” '* Many individual offenses
in this category, however, are of sufficient gravity
to merit public exposure and censure, at the least,
and in many instances the imposition of penal sanc-
tions as well, This offense category differs from
the intrafamily and intraneighborhood offenses in
that the perpetrator and the victim are usually
clearly identifiable—and usually not previously ac-
quainted. The two categories, however, have one im-
portant common characteristic: the violation and the
reason for concern over the offending conduct are
often not so much connected with general social
norms, as with the particular standards of some more
narrowly defined community or communities. If
alternatives for processing misdemeanor cases out-
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side the conventional system in significant numbers
are sought—and whether they should be remains an
open policy question—the “community court” (VIIL
G. 1.) would again appear to be one of the most ap-
propriate choices.

In Chapter IV of this report, the point is made
that the “community court” as an alternative has a
greater academic constituency than a following in the
field. Potent political and policy reasons may dictate
this state of affairs, Yet community courts and medi-
ation/arbitration forums are well-suited to take on a
significant portion of the criminal courts’ present
burden of petty offenses.

3. Specially “targeted” alternatives: offender
groups. Concentrating attention on the personal char-
acteristics of alleged offenders rather than on the cir-
cumstances of their alleged crimes is unother route
to the identification of alternatives with special ap-
plications. Often, of course, this approach leads to
identical conclusions. Obviously, the same alterna-
tives appear as most appropriate whether one is con-
sidering new mechanisms or policies to deal with the
“status” offenses of public intoxication or marijuana
possession or searching out alternatives for process-
ing the “status” offenders who commit them. Just as
often, however, an inquiry into available alternatives
which begins with a focus on offender groups rather
than offenses will yield new results,

So-called “petty first offenders”—persons without
prior records of conviction currently charged with
non-violent misdemeanors, violent misdemeanors not
involving firearms, and non-violent felonies without
serious property loss or damage-—form an offender
category to whom special attention should be paid
in the selection of alternatives, Many persons
charged with “regulatory offenses,” “status offenses,”
“intrafamily or intraneighborhood offenses,” and
“petty misdemeanors” will be “petty first offenders,”
and some of the alternatives previously identified as
most appropriate for these offense categories will
remain suitable for them. There are, however, two
considerations which dictate special attention to the
needs of this offender group. First, the range of
offenses in which “petty first offenders” may be in-
volved is wider than any category of offenses which
can be generally identified as ripe for alternative
handling, Second, not all of the alternatives previ-
ously identified as suitable for handling specified
offense categorics will be suitable for “petty first
offenders.” In particular, any method of case process-
ing, conventional or alternative, which leaves a
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“petty first offender” with a permanent, public rec-
ord of conviction would appear less appropriate than
methods which avoid the creation of such records or
allow for their subsequent expungement, destruction,
or modification,

To deal appropriately with “petty first offenders,”
then, an alternative must be flexible in specifying
which offenses qualify or disqualily a defendant for
participation. Further, it must accomplish either an
early “one-way diversion” out of the justice system,
for example, by way of police “referral to social
services” (III. B. 4.), or, a later-stage “diversion”
which includes an opportunity to avoid the objective
and subjective stigma of conviction, i.e,, by way of
“pretrial intervention!® or equivalent deferred or
suspended prosecution techniques. Indeed, it is prin-
cipally because of the existence of the “‘petty first
offender,” with his or her peculiar needs, that the
option of “pretrial intervention,” despite all its short-
comings as an alternative, remains an essential part
of comprehensive planning for alternatives.

A more problematic offender group, at least from
the standpoint of alternatives planning, is that made
up of “petty offense recidivists”—persons previously
convicted and now charged again with the sorts of-
offenses described above in defining the “petty first
offender” group. For this group as a whole, few
statements can be made about optitnum choices of
alternatives. A consideration of each of the group’s
two sub-groups, the naive and the experienced, does,
however, yield some answers.

A prior conviction record is no guarantee of an
alleged offender’s having experienced the full force—
whether uplifting or demoralizing—of being proc-
essed through the system. Many “petty recidivists”
are, in most essential respects, more like “first offend-
ers” than they are like “career” criminals. Nor is it
clear that the benefit of avoiding a record of an addi-
tional conviction is non-existent—or even insignifi-
cant—for persons whose prior records do not reflect
serious critne or set patterns of criminality. Thus the
“pretrial intervention” alternatives may be the alter-
natives of choice for *“naive petty offense recidivists.”
Or, where intervention is unavailable as an option,
the alternatives “cluster” of supervised pretrial re-
lease with services, defense preparation for sentence,
and special probationary sentencing (discussed above
at p. 49) may serve many of the same purposes for
this offender group.

Use of the “cluster” just described is also one ap-
propriate means of employing alternatives to deal
with the problem of the “experienced petty cffense




recidivist,” whose record of conviction is clear evi-
dence of the past ineffectiveness of conventional
processing, “Diversion” from the criminal justice
system is generally inappropriate for such offenders,
but by the same token the exploration of new
“tracks” within the system might be worth exploring.
The consideration of post-conviction “correctional
alternatives,” not dealt with in the present study, is
important in planning for the disposition of “experi-
enced petty offense recidivists.” In addition to the
“cluster” of practices leading to special probation
sentencing, there are several untested judicial dis-
positional alternatives which may prove appropriate
for these experienced recidivist. Of these, perhaps
the most promising are “‘contract sentencing” (VIIL
D. 2.), which would involve both new forms of “in-
dividualization” of sentence and new modes of post-
sentence supervision; and “day-fining” (discussed in
more detail in Chapter 1), which might influence “ex-
perienced petty offense recidivists” by significantly
changing the real cost to them of continuing crimi-
nality,

The most serious and interesting question pre-
sented by attempts to match alternatives with
offender groups is whether there exist “offender-
centered-alternatives” appropriate for persons (first
offenders and recidivists) accused of serious felony
offenses—whether violent or non-violent, Clearly,
some “victim-centered alternatives,” including “resti-
tution” sentencing (VI A, 2. and VIIL. D, 1, a.),
“yictim compensation” (VIII. A. 3.), and “mixed
restitution-victim compensation” plans (VIIL. A. 4.),
have application to instances of serious crime. Al-
most as clearly, “diversionary” alternatives generally
do not. The open question, then, is whether “non-
diversionary” alternatives—those which trace new
“tracks” within the justice system or employ judicial
sentencing powers in new ways—have any promise
for serious offenders. This is a question which only
experimentation will answer,

In conclusion, we must reiterate our earlier point
that while the matrix reflects our judgment as to the
broadest possible range of policy actions offering
alternatives to conventional adjudication, it does not
provide the reader guidance as to the alternatives
most appropriate for specific jurisdictions. There are
many legal and policy issues involved with each
alternative, discussed later in Chapter 1II, which each
planner must consider before narrowing down his
choice of policy options and selecting those alterna-

tives worthy of more extensive and intensive investi-
gation and possible implementation,

E. Recommendations on Alternatives
Planning

What does our typology of alternatives mean? Is
the study’s presentation of “models” and strategies
for change simply another collection of criminal jus-
tice reforms? Or are there unifying themes and di-
rections for the future in these experiences? Discus-
sion of the policy ramifications of these alternatives
will be deferred to the next two chapters. But it is
appropriate to discuss one major observation, with
an accompanying recommendation, before moving
on.

It quickly became apparent that planning efforts
behind most of the alternatives reviewed were less
than optimal, In part this reflected a failure to clearly
articulate the goals of the reform effort, and in part
a failure to develop in sufficient detail other viable
strategies for accomplishing these goals. It also re-
flected the fact that planning is too frequently under-
taken from a narrow perspective—actions to solve
one particular problem or to be taken by one agency
—with no consideration given to other strategies
which may accomplish most of the same goals,

A further difficulty is that the review of goal state-
ments in planning past funding applications or proj-
ect proposals may be an inadequate guide upon
which to base planning decisions in targeting alterna-
tives to respond to particular dysfunctions. A func-
tional analysis of what each alternative is doing may
well disclose a major impact of an unanticipated
kind. Lack of information on the actual impact of
particular alternatives is therefore a major impedi-
ment to optimal planning and targeting in the future,

The Matrix presented in this chapter should not
necessarily be taken as “the optimal”—or the only—
tool for the development of alternative strategies.
But clearly some tool is needed. Consequently, the
following recommendation is presented;

Recommendation No., 1. Reform strategies
should not be adopted merely because the im-
pact of the proposed change on the courts is “a
good change.” An alternative should not be
adopted unless rationales are advanced for con-
sidering and rejecting other alternative strate-
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gies, which might achieve substantially the same
goals. The range explored should include:

® Other possible actions that the agency imple-
menting the change could have taken

® Actions by other agencies, bodies, organiza-
tions, groups or individuals

® Intervention at a different point of the crimi-

nal justice process from the point finally se-
lected.

Comprehensive alternatives planning should be inte-
grated into regular planning processes.*

* See other related recommendations (notably Recom-

mendations No. 4 and No. 13 discussed in Chapter III),




CHAPTER 1il. DESIGNING AND IMPLEMENTING
ALTERNATIVES: ISSUES AND RECOMMENDATIONS

The purpose of this chapter is to discuss some of
the broader issues raised by alternatives, The dis-
cussion focuses first on evaluation issues; second,
on legal implications raised by alternatives, Third,
the chapter treats organizational and policy issues,
and it concludes with a discussion of implementa-
tion issues. These topics are singled out for treat-
ment because they represent the most central and
pressing issues in the alternatives movement, Given
the duration of many alternative programs, it is our
opinion that thoughtful and critical consideration
of these issues is long overdue,

A. Evaluation Issues and Recommendations

The Alternatives Study’s conclusions——regarding
the past record of evaluations for new alternatives—
raise issues of concern to all who puzzle over the
question of whether the time, money, and effort in-
vested in development and implementation of al-
ternatives is having any impact. A review of evalua-
tions of alternative programs and strategies con-
cludes that these evaluations are frequently under-
funded, of questionable accuracy, irrelevant to
policymaker concerns, and deficient in articulating
and relating the significance of their findings to
policymakers’ goals and objectives.

One common flaw in most evaluations, which is
not already reflected in current literature, is that they
fail to take into account the varying needs of their
intended audience, Four groups of evaiuation con-
sumers have differing and increasingly detailed and
technical information needs:

® Potential participants in alternatives programs,
referral organizations, and service organiza-
tions. (Information about programs and their
accomplishments is vital to an intelligent, in-
formed consent to program participation, yet
clients are a seldom-considered audience for
evaluation information.)

® Program directors and staff,
® Rescarchers and replicators,
e Policymakers, funders, and sponsors,

The typical evaluation report containing informa-
tion for the middle two groups is too detailed and
technical to be useful to the other two,

Much of the study’s effort on evaluation was de-
voted to a detailed examination of cost-benefit
analysis—deemed appropriate because of burgeon-
ing interest in this evaluative tool. Techniques of
economic evaluation such as cost-benefit analysis
are relatively new and incompletely understood
tools in the arsenal of criminal justice evaluators.
Perhaps too much is expected of this one tool, To
date, cost-benefit analyses in cvaluations of alterna-
tives have generally been marked by failure to in-
clude important potential benefits and costs, and by
insufficient attention to the quality and accuracy of
the data used. The Alternatives Report contains a
presentation of the theoretical framework of ¢ost-
benefit methodology, illustrated with an example of
its application to a pretrial intervention project. It
continues with a discussion of the very real prob-
lems in applying cost-benefit analysis to criminal
justice projects. An outline of the assumptions re-
quired in identifying and measuring relevant bene-
fits and costs demonstrates many of the practical
difficulties inherent in attempts to assign dollar
values to such costs and benefits.

The point is made, however, that projects yiclding
quantifiable results, such as reduction in recidivism,
are amenable to techniques of cconomic analysis—
whether or not we are willing or able to assign
dollar values to the outcome.

There remains a more fundamental problem with
cost-benefit analysis: cost-benefit analysis compares
“input” to “output,” It was originally developed to
analyze the comparative efficiency of factory pro-
duction lines, where production techniques (“pro-
cess”) are undersood. Its use in criminal justice is
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speculative because our understanding of how
projects “work,” and how they “work best,” is in-
adequate. In an assembly line, uniform manufac-
turing processes will yield uniform products, In a
criminal justice program, the same services provided
to two different defendants may affect each dif-
ferently. Thus, while cost-benefit analysis can be
useful in comparing projects to other projects and
to other possible expenditures of public funds, it
should be used only after an adequate evaluation of
the project, treating both “process” aad “impact,”
has been performed. This contention is the heart
of our second recommendation:

Recommendation No. 2. Cost-benefit analysis
should never be used as the sole, or even the
main, criterion for evaluation of alternatives,
It should only be used as an adjunct to evalua-
tion plans which also employ a ‘“case-history”
approach and appropriate methodologies of
both “process analysis” and “impact analysis.”

Another major problem preventing effective
evaluation of alternatives is that evaluators of indi-
vidual projects need more staff and technical assist-
ance. Our awareness of the need for a cogent
strategy for providing this assistance resulted in
five recommendations, beginning with an agenda of
action which should be taken to assist evaluators
of individual alternatives to conventional adjudica-
tion, It is recognized that the tasks enumerated in
the agenda are difficult and taxing ones, but if we
are to be able to draw meaningful conclusions in
the future about the utility of aliternatives, these
tasks must be undertaken, Accordingly, we recom-
mend:

Recommendation No. 3, Efforts should be un-
dertaken, as soon as possible, toward achieve-
ment of the following goals in evaluation:

® Developing a standard list of criteria for
measuring the effect of each alternative.

e Developing, for each alternative, a list of
its possible effects on the criminal justice
system, Such a list would encourage eval-
uators to explore more fully the broader
ramifications of the project or policy de-
cision being examined.

® Identifying and collecting important crim-
inal justice system baseline data,

@ Identifying techniques for measuring goal-
conformity,

® Developing techniques for providing brief,

cogent summaries of evaluation results to
potential program participants,

® Developing a guide or handbook for eval-
uators, discussing application of evaluation
techniques to document the impact of
various alternatives, Its focus should be
broader than present manuals on cvaluat-
ing corrections and pretrial interveation
programs,

® Developing a guide for project administrators
and planners, discussing selection of ap-
propriate evaluation techniques and evalu-
ators,

Recommendation No. 4. Some appropriate
funding agency or organization should sponsor
a comprehensive analysis of evaluation efforts
in the realm of alternatives to conventional
adjudication, similar to LEAA’s National Eval-
uation Plan, Phase I, and to the National
Science Foundation’s 37 projects assessing
policy-related research in arcas of public
policy.

Recommendation No. 5. LEAA’s recently an-
nounced evaluation clearinghouse should:

® Develop a system for classifying and index-
ing evaluation efforts by subject arca and
by methodology.

® Make the information and reports in its
library freely availabie to evaluators as well
as to Federal and State planning agency
officials,

Recommendation No. 6. State and regional
planning bodies (including budget offices and
regional crime-planning agencies) should be
encouraged to create advisory panels of ex-
perts, to provide both general direction to the
planning agencies' evaluation efforts and guid-
ance on individual evaluations,

Recommendation No. 7. LEAA should provide
technical assistance in evaluation, along the
patterns of existing efforts to provide technical
assistance to courts, police, and corrections.
Technical assistance in evaluation, provided by
this mechanism, should not be restricted to
LEAA-funded projects.

B. Legal Issues and Recommendations

We believe there is a host of legal issues exempli-
fied in three categories of alternatives: bail reform
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and supervised pretrial release programs, pretrial
intervention projects, and agency rule-making, For
each category, these issues arise—for the most part
-—when the essential fairness of alternatives pro-
gramming is assessed with a view to Constitutional
concepts familiar from the contexts of conventional
criminal and civil adjudication, Even a preliminary
assessment reveals a number of respects in which
alternatives programming is—or may be—deficient,
And as the alternatives movement develops, plan-
ners, program officials, and interested members of
the community must continue to test particular pro-
grams against basic legal and constitutional stand-
ards,

L. Issues in pretrial releases and pretrial interven-
tion programs. Pretrial release and intervention pro-
grams—despite conceptual and practical differences
—share many common operational features, and the
legal issues raised by these two categories of alterna-
tives will be discussed together here.

Because pretrial release and intervention pro-
grams are perceived as experimental efforts to serve
defendants accused of less scrious crimes and to
offer them helping services, no substantial legal
challenges tiave been mounted in the past, But the
history of juvenile courts and commitment proce-
dures for the mentally ill, and recent court decisions
mandating formal safeguards to protect the rights
of juveniles and the mentally ill being served by
these courts, amply demonstrate that informal,
benevolent alternatives to conventional adjudication
are subject to abuse. The tenor of our remarks is
cautionary, warning that for the myriad of recently-
begun and heretofore ‘“experimental” supervised
pretrial release and pretrial intervention programs
the honeymoon will be of limited duration,

One purpose of the Study’s research into legal
issues was to alert persons who plan or operate
pretrial release and intervention alternatives, re-
spectively, to urgent legal and constitutional issues
on which litigation can be expected, and to suggest
ways of avoiding disruption by anticipating and
resolving those legal issues before they are raised
in court, A secondary—but nevertheless important—
purpose was 1o examine the degree to which the
vulnerability of some alternatives and their pro-
cedures to legal challenge reflect inadequate initial
consideration of important public values,

For policy-makers, the most important legal prob-
lems in alternatives are those which will call into
serious question features of alternative programming

which sre common rather than extraordinary, Sev-
eral fegal issues in pretrial release and intervention
can be identified as particularly “important” in this
sense:

Procedures which may result in impermissible
coercion to induce individual participation in
alternatives of the supervised pretrial release
and pretrial intervention varieties arg far too
common. In pretrial release programs, such
procedures may lead to the infringement of a
fundamental constitutional right; in all pro-
grams the usc of excessive coercion casts doubt
on the legitimacy of their overall operations.
This common legal infirmity detracts from the
legitimacy of the alternatives. Significantly, the
coerced intake of “clients” or “participants”
may also tend to defeat the purposes of service
delivery.

The problem of impermissible coercion is
most real not becavse the dangers of non-
participation are incorractly stressed to potential
participants, but because potential benefits
from participation are often overstated, and
risks associated with participation understated.
In particular, programs often neglect to inform
potential participants adequately of the restric-
tions on personal freedom and privacy which
any participation may entail, or of the disad-
vantages at trial or sentencing which may
accrue to the unsuccessful participant who is
returned to the conventional criminal adjudica-
tion system, True “voluntariness” is an elusive
quality in criminal justice generally, and the
pendency of criminal charges makes it particu-
larly difficult to achieve when the defendant’s
decision to participate in alternatives program-
ming is at issue. But the recognition of the
fact that inherent, systematic pressures toward
participation do exist should only enhance the
determinstion of program planners and officials
to develop procedures which maximize the indi-
vidual’s capacity to decide for or against partic-
ipation on the basis of informed self-interest.

Another, related problem of potentially im-
permissible coercion arises when participation
in a pretrial release or pretrial intervention
alternative is conditioned on the waiver of
rights or privileges otherwise available to de-
fendants, Some such waivers—including limited
surrenders of rights of confidentiality and of
the right of speedy trial—are clearly acceptable
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where the receipt of program benefits would be
inconsistent with the full exercise of the rights
involved. But compliance with constitutional
principles dictates that no more be exacted
from program participants by way of waiver
than is necessary to make participation legally
and practically possible. One of the most dif-
ficult legal issues in pretrial intervention pro-
gramming—the permissibility of a required
“conditional guilty plea” from program partici-
pants—is a special version of the general
waiver problem; the Alernatives Study con-
cludes that the case for the programmatic neces-
sity—and hence the permissibility—of the com-
pound waiver represented by a plea has not
been made.

The eligibility criteria for intake into alterna-
tives, and particularly into alternatives of the
pretrial intervention type, are too often set and
administered without due regard for the princi-
ples of equality of access and distributional
fairness expressed in the Fourteenth Amend-
ment’s guarantee of “equal protection” of the
laws. Although a large measure of reasoned
discrimination among potential participants in
intervention is permissible, the intake- practices
of alternatives tend to encourage irrational or
insufficiently justified discriminations.

The problem of potentially impermissible
discrimination at intake must be considered
whenever the availability of a program is lim-
ited—to “first offenders,” for example, or to
“drug-dependent” defendants. Because the
guarantee of ‘“‘equal protection” protects only
against unnecessary or irrational discrimina-
tion, few intake criteria—except hypothetical
ones based, for example, on race or sex—can
be said flatly to be violations of this constitu-
tional principle of fairness, in the absence of a
detailed inquiry into the programmatic pur-
poses they serve. Moreover, the courts will
defer making the most rigorous applications of
“equal protection” tests to new, small-scale
programs, on the grounds that their provisional
nature requires that administrators exercise a
relatively great degree of latitude in screening
participants as they experiment with program
formats and procedures,

But even where constitutional concepts of
“equal protection” do not bar the placing of
particular limitations on program access, other
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legal considerations may. Eligibility criteria
must always be measured against any author-
izing legislation or court rules,’to determine
whether those criteria reinforce or detract from
the express objectives of thé particular inter-
vention program in question.

Nevertheless, a day of reckoning on the issue
of distributional fairness will come for every
pretrial alternatives program which survives
the experimental phase to become an institution
of the criminal adjudication system. Every pro-
gram should therefore be prepared to justify
the necessity of the intake criteria it employs.
The Alternatives Study identifies certain cri-
teria as particularly vulnerable to Constitu-
tional challenge; they include criteria based on
défendants’ prior criminal records and present
charges, as well as criteria involving essentially
subjective measures, such as “suitability for
participation.”
® In pretrial intervention programming, both

intake and termination procedures tend to
slight the Constitutionally grounded con-
cept of “procedural due process.” Unless
more procedural safeguards are built into
designs for alternatives, real risks of error,
inefficiency, or unfairness in decision-making
are posed.

The dilemma posed by this finding of the
Alternatives Study is obvious. If greater meas-
ures of “due process” are afforded to partici-
pants and potential participants, arguments for
the desirability of pretrial release and inter-
vention alternatives based on their informality
or low cost will lose some force. Nevertheless,
it is a conclusion of the study that some in-
crease in the degree to which essential ele-
ments of procedural “due process” are regu-
larly and systematically provided is essential.
These elements amount, in effect, to a meaning-
ful opportunity for individual defendants to
inform and persuade the decision-makers in
alternatives programs before critical decisions
affecting those defendants are made. And of
those decisions, the two most critical are intake
selection, on the one hand, and termination, on
the other. The study concludes that the pro-
vision of formal procedures by which defend-
ants can advocate their own inclusion in an
alternatives program is—at the least—nhighly
desirable, while the provision of procedures




which permit program participants to argue
against their deletion from program rolls is
a Constitutional necessity.

At the same time, however, the study does
not conclude that additional procedural “due
process” must necessarily take the form most
familiar from the conventional criminal adjudi-
cation system—that of the judicial hearing. A
range of mechanisms, varying in formality and
complexity, are available to planners who de-
sire to upgrade the procedural fairness of pre-
trial release and intervention programs. Experi-
mentation with systems including judicial hear-
ings, administrative hearings, non-hearing pro-
cedures (such as administrative consideration
of applications), and even “peer review” mech-
anisms, should be encouraged——especially in
connection with improving the fairness of in-
take,

In addition to its conclusions as to where the
principal legal problem areas in pretrial release and
pretrial intervention alternatives lie, the Alterna-
tives Study arrived at a number of recommendations
and suggestions regarding their solution. Many of
these are relatively particular and will be of interest
chiefly to those readers who see tht legal problems
of their own alternatives mirrored in the discussion.
From its investigation of pretrial release and inter-
vention alternatives, however, the study has ex-
tracted certain critical and generally applicable
recommendations:

Recommendation No. 8. Every pretrial inter-
vention and pretrial release program should
subject its policies and procedures to inde-
pendent legal review, to insure their fairness
and to guarantee that they provide adequate
protection for participants’ rights. Funding
agencies should insist—barring exceptional cir-
cumstances—on the availability of such analy-
ses as conditions of financial support. Inde-
pendent reviews of program designs should
include consideration of:
® The program’s eligibility criteria and intake
decision-making procedures: the special un-
dertakings, waivers, acts of restitution, pleas,
or admissions required as conditions of ad-
mission into the program,
® The provisions for maintaining confidential-
ity as to participants’ program records.
® The procedural safeguards for participants’
rights.

When procedural safeguards in pretrial interven-
tion programs are considered, two particular recom-
mendations of general application have been deemed
to deserve special stress:

Recommendation No. 9. Every pretrial inter-
vention program should assure participants and
potential participants access to meaningful
legal advice at every stage of the intervention
process—from discussions preceding intake to
termination of program participation. Indigent
defendants should be provided this advice at
"government expense. This assistance must be-
gin before a defendant decides whether or not
to enter the program. While the use of licensed
attorneys may not be required in every instance
in which a participant or potential participant
requires assistance, law students or legal para-
professionals employed to assist defendants
should work under close professional super-
vision.

Recommendation No. 10. Every pretrial inter-
vention program should institute a hearing pro-
cedure to be employed in all decisions to ex-
tend program participation or to ‘“‘terminate
unfavorably”—i.e., return to the conventional
criminal process——program participants. The
opportunities for innovation in designing such
hearing procedures are considerable, but any
design must include:

® Specific written notice to the participant of
the alleged grounds for termination.

® Opportunity to prepare and present argu-
ments refuting or mitigating the alleged
grounds for extension or termination, includ-
ing such outside assistance in preparing those
arguments as a participant may require,

® A neutral hearing officer or board to hear
arguments and render a decision.

® A clear and detailed written notice of the
nature and basis of any unfavorable termi-
nation reached by the hearing officer and
board.

2. Legal issues in rulemaking. Many alternatives
to conventional adjudication involve the exercise
of considerable discretion by non-judicial personnel,
including police and prosecutors. Some alternatives
add to the scope of the discretion of criminal adjudi-
cation system officials, while others merely legitimize
and make more apparent the discretionary powers
which those officials already possess and exercise.
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Discretion, however, is subject to abuse, and al-
ternatives founded on administrative discretion are
particularly vulnerable to challenge on the grounds
of inequitable operation. One approach to the prob-
lem of discretion is agency rulemaking. Some forms
of rulemaking, such as the self-regulation of police
arrest discretion, are complete alternatives in themi-
selves. Other forms, such as the particularization
of intake criteria in pretrial diversion, are actual or
potential concomitants of non-rulemaking alterna-
tives. Because legal issues common to all criminal
adjudication system rulemaking were believed espe-
cially important, the Alternatives Study concen-
trated its legal analysis on how agencies may make
rules, and what the consequences of rulemaking
will be for agencies which undertake it.

The study also examined legal issues raised by
proposals and efforts at rulemaking in various law
enforcement agencies to regularize the exercise of
discretion. In general, it can be said that such rule-
making helps insure that the policy being enforced
is agency policy rather than individual proclivities.
It also enhances the reality and the appearance of
fairness and even-handedness to the administration
of the policies. Rules leave the agency more vulner-
able to well-constructed legal challenges, in the
sense that proof of agency policy is simplified; but,
they may well make it more difficult for a challenger
to establish that a policy is Constitutionally im-
proper or insufficiently supported by proper ra-
tionales. Indeed, the existence of sound rules may
make it easier for an agency to refute claims that
a particular decision in a case is an arbitrary abuse
of discretion,

Several important questions remain open. One
such issue is whether the members of law enforce-
ment agencies which make rules governing discre-
tion are legally bound to follow those rules in all
instances. As it emerges, the answer to that question
will determine how detailed and realistic agency
rules can be expected to be. In favor of the view
that all rules should be binding is the analogy of
administrative rulemaking outside the criminal
adjudication system. Against it—and in favor of
advisory rules—is the argument that law enforce-
ment presents a special case, and that the freedom
of law enforcement officials to respond to emer-
gencies or unusual situations should not be compro-
mised. The Alternatives Study takes no position on
this issue, but it does recognize its critical im-
portance.
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An equally important issue, itself incomp]etely ‘

resolved, is whether agency rulemaking in the crim-
inal adjudication system is subject to Federal and
state “administrative procedure acts.” These statutes
dictate procedural formats for devising rules, and
provide in particular for notice to the public and
the solicitation of public views as parts of the usual,
non-emergency rulemaking process. “Open” rule-
making may be initially distasteful to criminal justice
agencies, Where some subject-matters are con-
cerned, it may even be inappropriate. Nevertheless,
while recognizing that the final word on statutory
minima has not been heard, the Alternatives Study
concludes that procedural standards for law enforce-
ment rulemaking should be developed immediately:

Recommendation No. 11, Police, prosecution,
and alternatives program rulemaking proce-
dures should be designed with reference to the
general legal principles governing administra-
tive rulemaking. All rules governing the exercise
of discretion should be arrived at by a process
which:

® Gives the community (or potentially affected
elements of the community) notice of any
proposed rule’s content.

® Provides members of the public with a fair
opportunity to make their views on the pro-
posal known,

® Publicizes the content of rules arrived at,
both inside and outside the rule-making
agency.

For some particular exercises in law enforcement
agency rulemaking, it may be necessary and &ppro-
priate to omit one or several of these three stépe.
Such exceptions, however, should always be indi-
vidually justified: the rulemaking process itself
should not be modified to accommodate exceptional
instances of rulemaking,

3. Legal research on alternatives. Further research
into legal issues is urgently needed. We offer, as a
recommendation, the following agenda:

Recommendation No. 12. Research should be
undertaken on the following topics, with appro-
priate support from LEAA, the National Sci-
ence Foundation, and similar organizations:

e Academic Projects
—Prosecutor discretion regarding alterna-
tives including diversion
-—Confidentiality of service program records




—Law of experimentation in criminal justice
research

—ILegal concepts of coercion and voluntari-
ness

—Standards and goals for
tice”

® Survey/Impact Study Projects
—The present and future state of probation

“negotiated jus-

sentencing

—The law and practice of criminal record
expungement

—Trial court receptivity to procedural
change

—The law of speedy trial and effects of
speedy trial reform

—The organization and impact of victim
compensation plans

-—The status and effects of bail reform

—Alternatives litigation and its effects

® Demonstration/Evaluation Projects

—-Effects of increased legal services in early
stages of pretrial intervention

—Feasibility of pretrial intervention for
“high-risk” cases

—Implementation of model rules for discre-
tionary law enforcement activities

—Feasibility of law adjudication of petty
criminal cases (“community courts”)

—Formalized defendant-court negotiation at
sentencing (“contract sentencing’)

—Feasibility of “day-fining” in criminal trial
courts

An explanation of each topic and a justification for
its inclusion on the agenda are given in the Alterna-
tives Report.

C. Organizational and Public Policy Issues
and Recommendations

Evaluative and legal issues are only a small part
of the problems encountered in attempts to intro-
duce alternative procedures and programs into a
criminal justice system. These alternatives have im-
plications for the criminal courts as well as the
commmunity. Many of these 1mp11cat10ns were also
the subject of study.

The purpose of this effort was not to prepare a
“cookbook” telling the reader how to implement a
given alternative in a particular jurisdiction. Rather,
we examined the “workings” of the court and crim-

inal adjudication system from several perspectives,
and used these to raise a variety of practical issues
to be weighed in planning and implementing appro-
priate alternatives.

The Alternatives Study discusses broader issues
of public policy raise] by alternative programs and
policy options. Any proposed alternative, for exam-
ple, which takes inadequate account of community
sentiments is doomed to faiture. One way to analyze
the impact of an alternative is to differentiate be-
tween the “concerned community,” whose elected
or appointed officials approve a change, and the
smaller “affected community” (e.g., neighborhood
or ethnic community) on which a policy decision
will have the most direct impact.

Examination of these issues should be required in
future planning efforts, We realize that this will
mandate much more extensive preplanning of the
introduction of alternatives into our adjudicatory
system. Nevertheless, we make the following recom-
mendation, which, linked to Recommendation No.
1 on planning and Recommendation No. 14 on
funding, is discussed later in this report:

Recommendation No. 13. In planning strate-

gies for change in the criminal courts, more

consideration should be given to:

® Community acceptance of the proposed
change,

® The impact of the proposed change on other
agencies in the criminal justice system—
specifically, foreseeable but overlooked ad-
Verse consequences,

® Assessing in detail the effect of the proposed
change on the role we expect our courts to
play in our society—specifically, its effects
on the basic values implicit in our percep-
tions of our criminal courts,

D. Problems in the Implementation of
Alternatives

The focus of the Alternatives Study has been on
alternatives which have been developed in response
to perceived inadequacies in our criminal adjudica-
tion system. In a broader sense, it is a monograph
about innovation and change and all their attendant
problems. The following subsections contain some
thoughts on this process of change.

1. Identification and resolution of new prob-
lems. Perhaps one of the major difficulties in reform
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is the identification and resolution of new problems.
Solutions are proposed for old problems—but yntil
they are tried it is difficult to anticipate whether or
not this process is simply one of substituting new
problems for old ones. Much of the Alternatives
Report is cautionary in nature, not out of a sense
that efforts to develop new alternatives have been a
wasteful expenditure of time and resources, but out
of an awareness that it is time to take stock of our
progress. Qur society’s experiences with alternatives
have pointed out a number of new problems which
should be resolved before we accept unquestioningly
our first preliminary indicators of success—or
failure—and expand and institutionalize our use of
alternatives. In regard to these new problems, the
purpose of the Alternatives Study is not so much to
provide “the answers,” but to explore systematicaily
these problems, which must be answered by future
experience.

Evaluations increase our knowledge of the im-
pact-—and the wisdom—of alternatives. Thus, other
things being equal, we suggest strategies which will
provide the maximum amount of useful information.
But evaluations alone will not provide us with
answers to all the important policy issues raised by
the use of alternatives—analytical insights by ex-
perienced practitioners and theoreticians alike may
be just as useful. A blending of evaluative technique
and these analytical insights would be the ideal.

Similarly, legal issues give us an additional insight
into the policy issues raised by the use of alterna-
tives—especially when we examine the possible
adverse impact that our alternatives programs and
procedures may have on the clients they are sup-
posed to serve. But, again, the view thus offered is
incomplete.

Many of the issues are raised by the very newness
of the alternative strategies and programs discussed.
Will the same results be achieved when pilot pro-
grams are expanded to serve an increasingly sig-
nificant percentage of defendants? Are results
achieved in one jurisdiction replicable in others?
Will efforts to replicate projects deemed successful
inhibit the development of other new and innovative
alternatives? Are these alternatives having any im-
pact on the criminal justice system? Can an insti-
tutional base be developed for programs after pilot
funding expires? Our ability to answer these ques-
tions is inadequate, Yet, because these programs are
new and seen as humane, they are allowed to con-
tinue without evaluations which address these ques-
tions.
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2. Integration and institutionalization. The ques-
tions about institutionalization and integration of
alternatives into the criminal adjudication system
raise points which deserve further elaboration. First,
the two terms are not synonymous, Institutionaliza-
tion implies the development of a more permanent
base for pilot efforts, specifically including a more
regular provision of funding than through Federal
or other grants. But acquisition of a purchase-of-
service contract with the city or county, or a com-
mitment for regular funding from United Way, does
not guarantee that the program or the agency ad-
ministering it will receive the necessary support
and cooperation from other criminal justice agen-
cies—that is, integration into and acceptance by the
criminal adjudication system. Client-service pro-
grams are under the sword of Damocles. The type
of “acceptance” by other criminal justice agencies
implied by the term “integration” may make the
program too “Establishment” in orientation to gain
and hold client support and confidence necessary
for a successful operation, We do not yet know
how to prevent ‘“integration” from becoming
“co-option.”

3. Funding policy. Many of the problems of insti-
tutionalization and integration are compounded by
funding-cycle problems. First, LEAA guidelines on
continued funding programs, as administered by the
State Planning Agencies, are inflexible and take
inadequate account of the difference between insti-
tutionalization and integration, differences in local
circumstances, and differences in programs. Perhaps
the major problem is the annual funding cycle. As
the planning process becomes more and more intri-
cate and lengthy, as the number of regulations ap-
plicable to LEAA grants multiples, and as project
refunding takes a larger and larger portion of state
block grants each year, the process of deciding
whether to refund projects becomes more and more
lengthy in at least some states. In one, the applica-
tion is required nine months prior to the time
second-year funds can be made available to a
project. Yet, it may take from one to three months
for a project to get underway.

Where an evaluation must be submitted concur-
rent with a refunding application, a project may be
judged on the basis of a hastily conducted evaluation
relying on the first three months to six months of a
project’s life——certainly an inadequate basis for a
considered decision on refunding, Further anxieties
about difficulties in being refunded may plague
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project staff almost from the day the project begins
operation, These are less-than-optimal circumstances
for guaranteeing project success.

Second, under LEAA policies the sole criterion
concerning integration of a new alternative project
into the ongoing operations of the criminal adjudica-
tion system seems to be the ability of a project to
locate increasingly larger shares of matching funds
under highly-technical “hard match” requirements.
These requirements have barred the use of project
income (a sign of a project’s economic viability) as
a match, and have specified that only certain forms
of appropriations or contributions will be accepted
as evidence of a community’s support for a program.

These policies have resulted in termination of
sound projects which simply have had inadequate
time to demonstrate their worth to the community.
They have also led to the development by projects
of a number of ingenious strategems to secure con-
tinuing LEAA support. For example, some projects,
funded by the Department of Labor’s Manpower
Administration until they could become “institu-
tionalized,” were then deemed qualified for LEAA
funding for another three years as “innovative pilot”

programs. In net result, the LEAA refunding process
shares much in common with the plea bargaining
system so rouridly condemned by the National Ad-
visory Commission on Standards and Goals—the
benefits do not necessarily go to the most deserving,
but to the project directors who know the “insides”
of the system the best.

Recommendation No. 14. LEAA should under-
take to develop more flexible guidelines con-
cerning the refunding of projects, which will not
rest solely on a community’s commitment of in-
creasing shares of “hard match,” but which will
incorporate other criteria for institutionaliza-
tion and integration. Different criteria and
funding cycles should be developed for different
types of programs.

Recommendation No. 15. LEAA should estab-
lish guidelines and criteria that would permit
SPAs to make initial funding commitment of
two or three years for specified types of pro-
grams, where timely demonstration of success
or failure is impossible to achieve in a one-year
funding cycle.
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CHAPTER IV. ALTERNATIVES AND THE FUTURE OF THE
CRIMINAL ADJUDICATION SYSTEM

Alternatives to date have been a mixed blessing.
Some have clearly contributed to resolving problems
facing our criminal courts at an apparently reason-
able cost; some have not. Several are fraught with
yet unresolved legal and policy questions. Judgments
on the extent to which many alternatives are respon-
sive to the problems of our criminal courts are diffi-
cult, if not impossible, because needed evaluative in-
formation is lacking. Given the existing evidence of
the effect alternatives can have on restoring and en-
hancing the values we expect to find in our criminal
adjudication process—and a greater emphasis upon
proper planning—the likelihood is that alternatives
can and should plan a key role in changing the fu-
ture system of justice in America.

Comprehensive alternatives planning can have a
substantial impact on the way in which alternatives
are utilized. The first section of this chapter presents
an argument for the need to reorder our priorities in
the use of alternatives. In particular, too much em-
phasis may have been placed in recent years on pre-
trial intervention as a panacea for the ills of the
criminal adjudication system. On the other hand, in-
adequate attention has been paid to the potential of
various forms of decriminalization, more effective
case screening, enhanced pretrial release programs,
rulemaking procedures, community courts, and spe-
cial projects and procedures to aid the victims of
crime. The chapter deals next with the impact of
alternatives on crime control and upon the quality of
justice. Finally, we conclude on a speculative note,
dealing with the role of alternatives in charting the
future course of our criminal adjudication process.

A. Reordering Priorities for the Use of
Alternatives: Alternatives with Unrealized
Potential

This project’s matrix—or an equivalent organiza-
tional scheme—permits better planning for rational
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change in the criminal justice system by considering
a broad range of alternatives for solving particular
dysfunctions in the criminal adjudication system.
This section discusses one alternative, pretrial inter-
vention, which may be overutilized, and several alter-
natives which have been given inadequate considera-
tion, including case screening, decriminalization,
community court:, 4and administrative rulemaking.

" 1. Other alternatives and the role of pretrial in-
tervention programs. Of alternatives operating within
the framework of the conventional system, case re-
view or pretrial intervention programs have received
the widest attention and enthusiasm from criminal
justice agencies. The Alternatives Study devoted con-
siderable attention to classifying sub-models of inter- -
vention programming and to an analysis of legal,
evaluative, and organizational implications of pre-
trial intervention programs. We express concern over
the proliferation of these programs without adequate
planning or assessment of their responsiveness to
criminal justice problems, their impact on the crimi-
nal justice system, their procedures to safeguard the
legal rights of defendants, and their plans to docu-
ment results by eflective, independent evaluation.

Many of these programs are relatively expensive,
service a relatively small number of defendants, and
accept a high proportion of relatively low-risk cases,
at least some of which would be better candidates for
screening out of the ‘criminal justice process in the
absence of these programs. Comprehensive alterna-
tives planning requires that other types of alternatives
which are less expensive and less restrictive of de-
fendants’ rights—such as pretrial release programs,
more effective case screening, and decriminalization
~—be considered before substantial additional re-
sources are devoted to pretrial intervention program-
ming. In their efforts to establish a “good track rec-
ord” and avoid “risk-taking,” some pretrial interven-
tion programs engage in the wasteful and repressive
practice of “creaming”—taking only “low-risk” de-




fendants better served (at no risk to society) by de-
criminaiization or prosecutorial case screening.!

There is a need for procedures to draw a clearer
line between screening, which involves no further
control over the defendant, and pretrial intervention,
which entails an evaluation of the defendant’s per-
formance during the period of suspension of pro-
ceedings. To reduce the imposition of pretrial inter-
vention upon unnecessary cases, we urge considera-
tion for a requirement of prosecutor certification that
the case selected for a pretrial intervention program
is one that is likely to proceed further through the
criminal justice process but for the pretrial interven-
tion program, The creation of a more effective bal-
ance between screening and pretrial intervention
would also be much enhanced by a more active role
for defense counsel in advising defendants about en-
tering a pretrial intervention program.

Pretrial intervention, as now conducted by courts,
prosecutors, and court- or prosecutor-directed “in-
dependent” agencies, is also an alternative which
poses a substantial threat to the secured Constitu-
tional rights of individual defendants. Screening out
should, therefore, be preferred in all available cases.

The defects of intervention programming are cor-
rectable, but at a real cost: the economic cost of
providing more institutional safeguards to interven-
tion participants, and the non-economic cost of so
modifying intervention programs as to make them
potentially inconsistent with the theoretical-therapeu-
tic rationale of intervention,

Future consideration of intervention, therefore,
should emphasize the need for experimentation with
alternatives which share some goals and methods
with pretrial intervention, but are less inherently
problematic. Prime examples are the ‘‘clusters” of
decriminalization (statutory or pursuani to agency
rules), case screening, enhanced pretrial release (e.g.,
ROR with optional service delivery), defense prep-
aration for sentence (e.g., services and non-case-
related counseling provided through public defenders
offices), and special probation sentencing (e.g. re-
newed efforts in probation with new patterns of fi-
nancing and/or staff support). These clusters were
presented in Figures 4-6, above.

The potential result of such substitutions could be
a functional equivalent to pretrial intervention pro-
gramming with the following particular advantages:

® Flexibility of both “intake” and “outcome,”

without potential offense to constitutional
principles.

@ Responsiveness to judicial supervision at ail
times,

® Substantial integration with existing criminal
justice agencies,

® Absence of any institutional features tending
to encourage the continued alternative proc-
essing of marginal minor cases—which tend
to relieve the problem of “system glut” artifi-
cially (and perhaps only temporarily)—
rather than to give impetus to the screening
out of questionable cases by discretionary de-
cision-makers,

Future consideration of intervention programming
should also emphasize the need to generate more
true screening activity by legislatures, police, and
prosecutors. Better implementation of the “cluster”
of screening alternatives (Figure 4 in Chapter 1I of
this report) is likely to prove a partial substitute for
intervention.

Our comments on pretrial intervention are sum-
marized in the following recommendation:

Recommendation No. 16, Pretrial intervention
programs should be required to demonstrate
that:

® Decriminalization is inappropriate for the
types of cases considered eligible under the
intervention program’s proposed guidelines.

@ Screening out of the criminal justice system is
inappropriate for the types of cases consid-
ered eligible under the intervention program’s
proposed guidelines,

@ Safeguards have been devised to insure that
only prosecutable cases are considered for
pretrial intervention.

2. The utility of decriminalization. Criminal
courts are often bogged down by having to deal with
cases for which there are no alternative methods of
disposition, but which by all reasonable criteria
ought to be handled in a different manner. In most
jurisdictions, minor offenses occupy disproportion-
ately large amounts of criminal justice resources.

Substantial attention was devoted to decriminali-
zation as one response to this problem. We distin-
guished between legislative and administrative de-
criminalization. We distinguished further between ad-
ministrative ad hoc decriminalization and the new
regulated forms. In the latter category, police de-
partments’ uniform policies on non-arrest and prose-
cutors’ offices uniform policy or: non-prosecution are
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emerging approaches to the more conventional, un-
regulated, de facto decriminalization.

The study distinguished three types of statutory
decriminalization:

® Qutright decriminalization. The approach has

been conventionally advocated but has not
been widely adopted. It involves the removal
of particular offenses from statutory prohibi-
tion without any further attempt to penalize,
regulate, or provide treatment.

® Reclassification. This involves a down-grad-

ing of the criminal penalty for particular cate-
gories of offenses rather than eliminating
them completely from the ¢riminal code. This
approach proves wise and expedient where
the legislature recognizes that the conduct in-
volved cannot be effectively deterred by crim-
inal sanctions, but desires to “place itself on
record” as disapproving of the conduct.

® Substitution of a non-criminal response. In-'

stead of prescribing criminal definitions and
penalties for certain conduct, the legislature
may establish a procedure for regulating and
responding to it by a mechanism intended to
have a non-penal purpose. The adoption of
the substituiiun approach often suggests a
legislative jndgment that the conduct formerly
defined as criminal ought to be handled as a
public health or an administrative problem
without penetration into the criminal process.

We have stressed previously the proportion of
police, prosecutor, and court resources devoted to
offenses such as public drunkenness, housing code
violations, traffic, and other regulatory offenses that
could be candidates for statutory decriminalization.
Effective planning in a systematic fashion, as sug-
gested by the classification system presented in this
study, should include decriminalization alternatives
to conventional adjudication.

Additionally, we conclude that there is a need and
an opportunity for LEAA to provide leadership in
encouraging responsible efforts to achieve both stats
utory and de facto decriminalization., Outright de-
criminalization, which has not had a great success in
revisions of state penal codes in the past decade, has
not had a fair test due to lack of strong leadership
from influential criminal justice agencies. We there-
fore recommend that:

Recommendation No. 17. Criminal justice plan-

ning and funding bodies should provide the

necessary leadership and support in encourag-
ing statutory and de facto decriminalization.
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3. The potential for community courts and medi-
ation forums. One major alternative, “community
courts,” has an academic constituency but literally
no grassroots or local criminal justice system sup-
port. Our analysis indicates that community courts
represent a “new way” with difficult promise.

The term “community court” describes a non-
official adjudicative body with lay members drawn
from a geographically or functionally defined com-
munity. It signifies an adjudicatory foraum? in which
findings and dispositions are reached by non-profes-
sional, part-time decision-makers with ties to the
area (whether a small rural town or an urban neigh-
borhood). The réelevant area might be the one in
which the complainant or the person complained
against resides or in which the act complained of
occurred. The definition is intended to be inclusive
rather than exclusive. Institutions qualifying under it
could differ in many siguificant respects, Ranges of
subject-matter jurisdiction, methods of acquiring
jurisdiction over particular matters, procedural rou-
tines and requirements for representation, disposi-
tional powers, and provisions for appeals are only
the most obvious examples.

Even with this definition’s inclusiveness, few real-
life examples of community courts exist in this coun-
try. The institutions which are perhaps the closest to
fitting the definition—-although not necessarily to fur-
thering the purposes which community courts might
serve—are the student courts of colleges and univer-
sities, some of which hear matters involving drug
law violations and shoplifting, as well as internal dis-
ciplinary infractions, and impose institutional sanc-
tions for all classes of matters heard,

The programs, examined by the study, which come
the closest to satisfying this definition of community
courts are those which mediate or arbitrate citizen
disputes. These include the Columbus Night Prosecu-
tor Program,® the Philadelphia 4-A Project,* the Dis-
trict of Columbia Citizen’s Complaint Center,® the
Boston Urban Court Program® and a number of
similar projects. Generally these programs are con-
cerned with intrafamily disputes or disputes between
previously-acquainted people in which the police have
declined to make an arrest. The most frequently im-
posed sanction is that the parties stay away from
each other. The theory behind these projects is that
the alleged criminal event is a symptom of an under-
lying dispute which cannot be resolved by an adjudi-
cation process culminating in a decision that one
party is “guilty” and the other blameless.




But in many respects these projects differ little
from the older, informal practice of “sergeant’s hear-
ings” in metropolitan police departments, the role a
judge sometimes plays in a city’s lower coutt, or the
practices of lay magistrates in many jurisdictions, in
which an official cloaked with apparent or real au-
thority permits both sides to ventilate their side of a
dispute and admonishes the offending party to stop
harrassing the other or the official “will throw the
book at him.”" Indeed, it was suggested by the Phila-
delphia 4-A Project that the program arose to fill a
void created by the abolition of neighborhood magis-
trates in that city a few years earlier.

The vitality of our “justice of the peace courts,”
in the face of efforts by judicial reform bodies to
abolish them, suggests that American soil is not
necessarily infertile for the growth of the community-
court concept., Of course, because of their official
status and powers of imprisonment, Justice Courts
and other lay magistrate systems do not fall within
our definition of community court.

The English lay magistrate system bears examina-
tion, but not because it could be transplanted from
its unique cultural environment to serve as a model
for this country, It is worthy of study because this in-
stitution reflects values different from those implicit
in our own criminal adjudication system and may of-
fer important lessons to be learned to aid in forging
community courts more responsive and responsible
to the needs of the community than is our criminal
adjudication systeni. Lay magistrates dispose of ap-
proximately 98 percent of the criminal cases and 88
percent of the felonies in England. Appointed by the
Lord Commissioner upon nomination by a board
composed of members of the community to be
served, these community residents volunteer their
services for a minimum of 20 days a year to serve
on three-person panels to dispose of the bulk of the
country’s criminal cases.

The use of community notables to serve on panels
to settle allegations of criminality has been traced
back tp the pre-Anglo “community moot.” § While
substantial efforts have been made to expand magis-
tracy to include more women and working-class
magistrates, and to make more visible and formal
the appointment process, the institution remains in
large part controlled by magistrates from the middle
and upper classes, appointed through an “old school
tie” network. Indeed, since womer from the upper
classes have more time to donate to judicial service,
expansion of the roles to include more women may

well have served to counteract efforts to broaden
the class base of the institution.?

Because the English lay magistracy is an officially
sanctioned institution with power to impose impris-
onment for up to six months, with a maximum of
two consecutive sentences, it does not fail within
our definition of a community court. Nor is the di-
rect analogy to American “justices of the peace” ap-
propriate. Unlike the English lay magistrates, our
justices of the peace are paid officials who are elected
to serve for a fixed term. In many states, the justices
of the peace require no formal training; in only a
few states does the level of training equal that given
the English magistrates before and during their first
year in office, nor do American justices of the peace
sit on panels when adjudicating cases. There are,
however, many similarities between the English and
American lay judges, especially in the manner in
which they deliver an individualized “rough-hewn”
justice reflecting community sentiments and values.
While powers of imprisonment are limited to a pe-
riod of a year or less in England and in most Ameri-
can jurisdictions, both the English and the American
magistrates can and do employ such tailor-made
penalties as on-the-spot restitution, informal commu-
nity service, and evenings or weekends in jail.

Neither the English lay magistrate nor the Ameri-
can justice of the peace system constitute a model
community court, but they offer important clues. Sim-
ilar analogies, as we have seen earlier, can be made
between community courts and labor union internal
hearing procedures, the People’s Courts of Eastern
European nations, the Popular Tribunals of Cuba,
the Kpelle Moot and similar institutions in African
tribal governments, and the conflict-resolution mech-
anisms of the Cheyenne Indians.'* Another model,
New York City’s Jewish Conciliation Board, is de-
scribed by James Yaffe in the book, So Sue Me/tt
This Board is not simply a rabbinical Beth Din. It
was founded in 1920, out of a realization that immi-
grant Jews with a different cultural perspective and
little command of English were not adequately
served by the American court system. Jews and gen-
tiles alike can consent to have a panel of a rabbi, a
lawyer, and a “businessperson” (broadly defined to
include recognized figures in the Jewish community)
hear cases involving intrafamily disputes, differences
between acquaintances, landiord-tenant matters, and
disputes over money. Yiddish is used frequently in
the proceedings because often it better reflects the
values of the Jewish community. Proceedings are
publicized by the Jewish community Yiddish news-
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paper, the Daily Forward. Although the board may
be outgrowing its usefulness, given the assimilation
of the Yiddish-speaking immigrant Jews into the
broader fabric of the city, the author suggests that
“blacks, chicanos, ethnic minoritics, all those who
feel intimidated, misunderstood, and betrayed by the
‘outside’ courts should seriously consider setting up
‘conciliation boards,’ with alterations, of course, to
reflect their own values and mores.” !?

Legal anthropologists who have studied the legal
systems in more “primitive” cultures contrast the
“tyrannical” law imposed by colonial powers or con-
quering tribes or nations with the “organic” law re-
flected in such indigenous institutions as the Kpelle
Moot and the pre-Anglo English folk-law “commu-
nity moot.” Yaffe's suggestions of ethnic “concilia-
tion boards” arises out of a realization of what this
distinction in legal forms means to the relatively
powerless in a heterogeneous society. Recognition
that lay magistrates bring an informal and commu-
nity perspective to bear on the adjudication of crimi-
nal cases is one of the most frequently cited reasons
for preservation of the English or “justice of the
peace” systems in parts of this country, While use of
law students in mediation hearings in the Columbus
Night Prosecutor program cannot be properly char-
acterized as an effort to involve the community in
the resolution of citizen complaints, similar projects
for the mediation or arbitration of citizen disputes in
other jurisdictions have made active efforts to recruit
laypersons as hearing officers. These include the Phil-
adelphia 4-A projects, the Forum of the Bronx
Neighborhood Youth Project, the East Palo Alto
Community Youth Responsibility Project, and the
Boston Urban Court Project.'” In one way or an-
other, all these institutions represent forums fairly
characterized as more responsive to the community
they serve than our conventional urban criminal ad-
judication system.

It should be observed that the adversary process
may be less conducive to resolution of certain crimi-
nal disputes than the negotiation model, exemplified
by such projects as the Columbus Night Prosecutor
Program. In conventional adjudication, both parties
in a dispute are expected to present the most self-
serving construction of events consistent with selected
facts, leaving to the othér side to highlight inconsist-
ent facts. Determination of the “ultimate facts” of a
case is left to the hearing officer. In negotiation, by
contrast, the goal is to find a mutually accommodat-
ing position. While the adversary approach has been
our traditional technique in all criminal cases, we
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believe other approaches are more appropriate for
certain types of cases.

Community courts may not only be a positive step
for more effective justice but may further serve as a
cohesive factor in the community. James Q. Wilson
characterizes predatory crime as both a cause and an
effect of the disintegration of the community, and ad-
vances the thesis that urban crime (and, increasingly,
suburban crime) can be attributed to the outward
migration of those in a community who have a stake
in enforcing community mores,’* Reversing this
thesis, one can speculate that community courts and
other forums based on mediation/arbitration models
could offer one means of crime reduction through
reinstituting residents’ commitment to the commu-
nity, much in the same fashion that the Jewish Con-
ciliation Board served to preserve the sense of com-
munity in the Jewish population of a large, anony-
mous city,

We have characterized the conventional adjudica-
tion system as an claborate fact-finding process in-
corporating the values of authority-legitimation, pre-
dictability, neutrality, impartiality, objective search
for truthfulness, finality, and reviewability. In medi-
ation and arbitration projects, the forum’s authority
stems from voluntary consent, rather than from pow-
ers granted by the state. Decisions are not reviewable
in the sense that criminal trials can be reviewed on
appeal or trial de novo. The role of the mediator,
however, is not totally neutral, impartial, or objec-
tive; if the mediator feels that one party is being un-
reasonable and inflexible in its position, he may well
ally forces with the oppnsite party in order to push
more effectively toward reconciliation. Yet these
projects—and community courts—can promote a
swifter and more individualized justice, in part be-
cause these forums have much greater flexibility in
fact finding and dispute settlement, and much more
latitude in dispositions.

It should be recognized that support for flexible,
informal, and individualized disposition of cases
without adequate procedures to safeguard the rights
of the accused could prove the breeding ground for
a “kangaroo court,” amounting to state sanctioning
of vigilantism. The study urges consideration of
community courts to promote some of the values
leading to more humane and individualized treat-
ment of offenders and to enhance their reintegra-
tion into the community—but only on condition
that appropriate limitations be imposed to ensure
fair process and outcome,



Although community courts (and Jther forums
based on mediation/arbitration models) possess
great potential, the paucity of real-life examples in
the United States suggests the need for sclective
experimentation, We therefore recommend special
funding of programs to give community courts a
fair, practical test.

Recommendation No, 18, Programs should be
undertaken to experiment more broadly with
the development and use of community courts,
under circumstances which permit deliberated,
fair, and equitable decisions and which insure
that sanctions are reasonable,

4, The need for rulemaking procedures, Like
community courts, the cluster of rulemaking alterna-
tives appears to have attracted morc support in
theorctical discussions than in actual practice, But
like community courts, the implementation of this
process—subject to certain important qualifications
stated in the Alternatives Study——would be legally
permissable, relatively inexpensive, and potentially
beneficial in relicving “system glut.”

One theme of this study, highlighted by the dis-
cussion of legal issues in agency rulemaking powers
leading to Recommendation No. [2 above, is that
many of the abuses seen in our criminal justice sys-
tem can be attributed to the secret and unfettered
discretion exercised by criminal justice agencies.
Matters of grave public concern, as well as matters
of concern to the defendants most affected by the
decisions, are the result of “informal” policies and
practices,

Police and prosccutor policies on whether to
prosecute cases involving intrafamily assaults, writ-
ers of bad checks, men who solicit prostitutes, or
people possessing a marijuana cigarette, are virtually
unreviewable. Yet they have the potential of affect-
ing more defendants than can be served by expen-
sive pretrial intervention programs.

Similarly, all too often the decision to terminate
a defendant from a pretrial diversion program un-
favorably—and perhaps prosecute him more vigor-
ously because of his “failure”—are unreviewable.
More comprehensive, general, and equally applica-
ble rules for the exercise of police and prosecutional
discretion are likely to resort to criminal process and
to pretrial intervention.

Recommendation. No. 19. Thoughtful consider-
ation should be undertaken to requiring crim-
inal adjudication system agencies to follow
specified procedures, which provide for publi-

cation and review by affected agencies and the
public, in promulgating rules which govern that
agency's relations with other agencies, defend-
ants, victims, or the public, The rulemaking
provisions of the Federal Administrative Pro-
cedurcs Act might well serve as a model,

5. The safeguarding of victims. In our explora-
tion of alternatives, we found few which showed
adequate concern for citizens twice victimized——first
by the criminal and then by the criminal adjudica-
tion system. Criminal adjudication agencies and
planners are only recently expressing appropriate
concern for victims who are offered inadequate
assistance—financial or otherwise—with their new-
found problems, Yet victims are required to take
time away from work and family repeatedly to
attend court only to see the case adjourned or con-
tinued, When the casc cnds (and, perhaps, the
defendant returned to the victim's own neighborhood
on probation), the victim continues as the most
ignored person in the system of justice. Special
attention has focused of late on the plight of the
rape victim and the elderly victim. This is a good
start, but more is needed.

Recommendation No. 20, Proposals for change
in the criminal adjudication system should be
required to assess the impact of such change
on the victims of crime, and to include strate-
gies to alleviate their problems,

Recommendation No, 21, Technical assistance
should be provided to communities in solving
the problems faced by victims of crime, along
the pattern of existing efforts to provide tech-
nical assistance to courts, police, and correc-
tions, and of the evaluation technical assistance
effort proposed in Recommendation No. 7. It
should begin as a clearinghouse offering tech-
nical assistance concerning model programs for
rape victims (since so much has already begn
done in this area to date) but expand its ef-
forts to include programs for victims in general.

The belated attention to the failure of the criminal
justice system to cope with the problems of crime
victims should not result in measures whicl might
abuse the rights of defendants. Thus the study op-
poses the practice of giving the victim an absolute
veto over a defendant’s participation in pretrial
intervention programs. It questions programs which
condition participation by an accused on a payment
of restitution as an expression of “moral guilt,”
when defendants entering such programs before trial
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are presumed not guilty under the Constitution. And
programs requiring indigent defendants to make res-
titution, as a condition of probation or participation
in a pretrial intervention program, are well-advised
to heed the lesson of Tate vs, Short,'® wierein the
U.S. Supreme Court voided the practice of jailing
without further inquiry indigent defendants unable
to pay the fine when sentenced to “$30 or 30 days.”

A number of approaches are possible which would
instill in defendants found guilty a sense of their
responsibility to the victim as well as to society.
Imposing a requirement of restitution on those de-
fendants able to pay goes part way toward this goal.
Restitution could be enforced by civil judgment,
The district attorney of one jurisdiction has pro-
posed a “revolving fund” for victim compensation,
replenished by funds obtained by subrogation of
victims' civil claims. A system patterned after the
Scandinavian “day-fining"” procedures (discussed in
Chapter 1I of this report) could be employed. Under
the “day-fine” system the severity of an offense is
expressed by the number of days’ worth of fine a
defendant shall pay. The judge (aided by an in-
vestigation if the prosecutor does not believe the
defendant’s representations) then determines how
much a defendant, with great frugality, can afford
to pay per day. This sentencing sanction could be
turned into a program for the benefit of victims if
fines, rather than disappearing into a county’s “gen-
eral fund,” were put into a fund for crime victims.

Reflecting back to arbitration forums and com-
munity courts, we note that they are better able to
give defendants an awareness of their responsibility
toward victims. One proposal, submitted for funding
consideration after the completion of the Alterna-
tives Study fieldwork, would require a juvenile de-
fendant, adjudicated delinquent in a community
forum, to attend a session at which he is confronted
by the victim, under the guidance of a specially
trained social worker. At these sessions, plans for
restitution or service to the victim (such as cleaning
the store of a robbed merchant on Saturdays, or
carrying groceries for an elderly victim) could be
formulated. Similar experiments have been instituted
in England in recent years,

B. Alternatives and Crime Control

Alternatives which seek decriminalization and re-
definition of what is a crime have great crime-
reduction potential. This assertion is not merely a
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semantic exercise. While one standard definition of
the level of crime is contained in the Major Offenses
statistics of the Federal Bureau of Investigation’s
Uniform Crime Reports, the crimes which are clog-
ging our courts are intoxication asnd traffic offenses,
minor misdemeanors, and the like, If we would rec-
ognizo that traffic violations, breaches of housing
codes, and similar transgressions are usually admin-
istrative problems rather than acts of criminals—
recognize the futility of attempting to use the crimi-
nal sanction to control the types of behavior evinced
by “victimless crimes” such as private consentual
sex acts, possession of small amounts of relatively
harmless drugs, and public intoxication—and realize
that under specified circumstances, screening out of
cases is the most appropriate method of dealing with
a particular offender—then the number of arrests
and court cases would reduce dramatically. Crime
figures will cease to show dramatic increases which
often reflect merely a police department or prosecu-
tor’s policy to “crack down” on specified minor
crimes during a given time,

Of course, this does nothing directly to affect the
number of rapes, robberies, and murders plaguing
our society. The alternatives examined have shown
no direct effect on the rate at which these more
setious crimes arc committed or on the recidivism of
those participating in alternative programs, Some
alternatives, such as pretrial intervention programs,
have been undertaken with these goals in mind, But
our findings echo those of Roberta Rovner-Pieczenik
in her study of evaluations of several pretrial inter-
vention projects funded by the Department of La-
bor:10

Was participation in PTI (Pretrial Intervention
programs) responsible for decreases in recidi-
vism following program termination? Program
conclusions are affirmative. A reevaluation of
statistics and methodology, however, does not
support these conclusions. Confidence cannot
be placed in program findings of long-term de-
creases in recidivism, There exist too many un-
certainties in the evaluation methodology tu
conclude the issue positively or negatively.”
(author’s italics)

In short, the alternatives we examined have made
no demonstrable, direct contribution to the reduc-
tion of serious crime. Nor should have such claims
been made by them. While some have, perhaps in-
appropriately, espoused crime reduction goals, their
value to the criminal adjudication system lies in
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other realms, It is abundantly clear that we should
look to alternatives for values such as more humane
and individualized criminal justice, not for crime
reduction,

This said, we can point to a number of indirect
ways in which alternatives can lead to crime reduc-
tion, First, and most obvious, is that alternatives
which remiove minor cases from the criminal adjudi-
cation system or expedite their processing permit a
badly necded reallocation of scarce criminal justice
resources to the tusk of swift and just adjudication of
serious criminal offenses, They offer, for éxample,
the opportunity to concentrate cfforts on increasing
the number of felonies going to trial, Not only would
this provide more appropriate disposition of cases
now being bargained away, but it would place the
court and prosecution in position to secure pleas
more appropriate for the crimes actually committed.

Second, alternatives in appropriate circumstances
may be able to offer carly and individualized pro-
grams for the rehabilitation of offenders, In the
long run, rehabilitation may have more lasting influ-
ence on the conduct of given offenders than either
specific deterrence or incapacitation, The rehabilita-
tion hypothesis has two major crime-reduction ap-
proaches, One looks to rchabilitation of serious of-
fenders in order to prevent future crime by these
offenders. The other seeks to identify and rehabilitate
minor offenders before they continue a life of crime
which leads inexorably to more and more serious
offenses. Both approaches promise a reduction in
crime, (Such approaches assume that we can identify
defendants who might benefit from rehabilitation
measures, place them in appropriate programs, and
modify their behavior in such a way that they arc
deterred from future crime. But to date no program
has been able to satisfactorily demonstrate success
at any step in this path, Indeed many programs, in
order to demonstrate early success and avoid tuking
undue risks, accept many first offenders who would
do as well if released from the criminat justice sys-
tem rather than be subjected to a regimen of weekly
talks with counselors and other therapy.)

Third, alternatives which require defendant par-
ticipation pending trial and which monitor their be-
havior during this period have a specific, short-term
deterrent value, Programs which enforce sanctions
such as prosecution for “bail-jumping” when condi-
tions of supervised pretrial release sce breached, or
unfavorable termination from pretrial intervention
programs when subsequent crimes are committed,

may deter defendants from crime during this specific
pretrial period,

The fourth—and perhaps the most specufative—
connection between alternatives and crime reduction
is the premise that more humane and individualized
treatment of offenders may engender additional re-
spect for our courts and institutions of government,
In the words of Professor George J, Cole:t"

It is . .. at the local level that the individual
has contact with the legal process. Although
most citizens will not ever appear in court or at
the police station, their perception of the qual-
ity of justice will greatly affect their willingness
to abide by the laws of the community,

Respect for courts and government might not pre-
vent the commission of murders, robberies, and
rapes. But it might promote conformity by some
casual and minor offenders,

C. Alternatives and the Quality of Justice

If alternatives cannot and do not, as a general
matter, directly further the objective of “crime con-
trol,” it is nevertheless true that they can and do
contribute to the fulfillment of other widely acknowl-
cdged goals for the administration of criminal jus-
tice, These are goals closely associated with the
concept of “quality of justice” as distinguished from
“crime control” and possibly even “effectiveness of
justice.”

Alternatives, for example, can do much to pro-
mote “individualization of treatment” in both pre-
disposition case handling and in dispositions, With
the exceptions of “decriminalization,” on the one
hand, and such ‘‘victim-centered” alternatives as
“restitution sentencing,” on the other, the alterna-
tives identified by the study are-—when functioning
according to their design—relatively more sensitive
to the individual characteristics of suspected,
charged, or convicted persons than the conventional
modes of criminal case processing which they paral-
lel, supplement, or supplant. And this generalization
holds true for alternatives as apparently diverse as
“one-way diversion” by police, “pretrial interven-
tion,” and “community courts.”

Closely allied with the goal of individualization—
but uitimately distinct from it—is the objective of
“humanitarianism.” A review of the history of the
alternatives movement reveals its rclationship to a
growing perception of the exvessively or arbitrarily
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hatsh effects of conventional criminal casé process-
ing—pre- and post-disposition—on the accused per-
sons. The best functioning alternatives, program-
matic and non-programmatic, display both a real
capacity for flexibility and a practical concern with
mitigating the huaman damage which is a frequent—
and obviously undesirable—byproduct of the con-
ventional case processing machinery. Somewhat less
widely recognized as a value inherent in the concept
of “qualify of justice”—but no less important in the
view of the study—is offender *participation.” As a
general matter, most alternatives operate to provide
suspected, charged, and convicted persons with more
frequent and numerous opportunities to speak and
be heard than does conventional processing, More-
over, the defendant’s voice is heard in alternatives
programs and projects on matters which have con-
ventionally been considered outside his or her com-
petence—those which relate to disposition and sen-
tence rather than to culpability, Beyond question,
the ventilation of the justice system with new oppor-
tunities for such “participation” serves to strengthen
the claims of legitimacy and to reduce accusations
of authoritarianism,

Another “quality of justice” value which is re-
sponsible for many alternatives—although not all—
is “community involvement.” Highly traditional
views of the law and legal institutions may call into
question the desirability of any development which
tends to detract from their impression of removed
objectivity, It is the conclusion of the sfudy, how-
ever, that a contemporary consensus ¢alls for de-
creasing the distance between the community and
the institutions of adjudication and justice, More-
over, even the most formal ideal models of adjudica-
tion in Anglo-American law have provided (and
continue to provide) for limited community partici-
pation through the jury and the grand jury——institu-
tions which may not be as well adapted to the mod-
ern justice needs as some other community-oriented
alternatives, Particular alternatives provide for active
citizen and community agency roles in case process-
ing, ranging from that of “diversion agent,” through
those of “referral resource” or “volunteer super-
visor,” up to that of “lay magistrate.” Moreover,
alternatives give community members important, al-
though secondary, roles in such important adjudica-
tion-related activities as law enforcement agency
policy- and rulemaking. And, unlike conventional
case processing, alternatives do not tend, as a matter
of design, to avoid receiving the views or addressing
the needs of the victims of crime. How much “com-
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munity involvement” in the administration of justice
is optimal is an open question. But what seems clear
is that the conventional system provides too little,
and that alternatives can be employed to provide
significantly more.

D. The Alternatives Movement: A Bellwether
of New Trends in American Justice

To this point, our summary report has been prac-
tical in its approach, We have asked, and tried to
answer, such questions as what alternatives are, what
court and system problems an alternatives *“move-
ment” may be responding to, what alternatives can
{and cannot) do, and what values alternatives pro-
mote.

A lasting important question remains, however. it
is one with no direct bearing on the planning and
implementation processes, and no impact upon im-
proving crime control or the administration of jus-
tice. What do the existence of new “alternatives”
and the growth of the alternatives movement reveal
about present and future assumptions and aspirations
in America’s view of criminal justice? Begun as an
attempt to classify and analyze a diversity of criminal
justice reform activities, the work of the Alternatives
Study was not intended to yield any answer to this
query. But some reflections on the “significance” of
alternatives were a natural byproduct of the staff
work. An attempt is made here to organize those
reflections into (1) findings as to what examination
of the alternatives movement clearly discloses about
principal trends in thinking and belief about our
criminal adjudication system, and (2) conclusions
as to some important secondary implications—so-
called policy “correlates”—of these trends. In a
sense, we take in this chapter the advice we gave
in chapter one, that is, to think broadly about alter-
native paths and court reform, and to think specific-
ally and concretely about the ramifications of each
for the criminal adjudication system.

Qur first finding is that the alternatives movement,
viewed as a whole, reveals that the therapeutic re-
sponse to the crime problem has not disappeared,
but js significantly blunted or deflected in the design
and implementation of alternatives. The “rehabilita-
tive ideal” has lost luster, but alternatives do not-—
as a whole—represent or foreshadow its abandon-
ment. Rather, they indicate a generalized effort to
refurbish the ideal by setting more practical and
relatively modest rehabilitative goals for veatures
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into offender treatment through newly christened “al-
ternatives,” and by placing new limitations on the
means to be employed by the state in achieving
those goals,

One exemplary contrast is that between the theory
and practice of a diversionary alternative such as
pretrial intervention, on the one hand, and conven-
tional custodial imprisonment, on the other. In the
“alternative” program, therapeutic goals—such as
vocational upgrading or reduction of drug depend-
ency—are relatively concrete, if not obviously at-
tainable. In conventional incarceration, no useful
statement of particular treatment goals is even possi-
ble, since the aim of therapeutic imprisonment—
however little honored in fact—is the “reform” of
the “whole individual.”” With the narrowed thera-
peutic objectives of alternatives programming come
other restrictions. In terms of available time and
money, and of authority to restrict or control, con-
ventional correctional authorities have options and
opportunities to “treat” offenders which are defini-
tionally denied to the state in alternative program-
ming.

Nor is the contrast between the therapeutic goals
and resources of conventional modes of offender
treatment and those of alternative modez apparent
only when imprisonment is taken as an example of
the conventional, 1t is equally clear when, for exam-
ple, diversionary programs for drug abusers or men-
tally disturbed persons are weighed in the balance
with the institutional, “non-penal civil commitment”
schemes that the conventional criminal justice sys-
tem has “spun off” for the disposition of these cases.
Again, the alternative programs—although thera-
peutic in approach, like their conventional “civil”
counterparts—define their aims and means more
modestly.

Associated with the therapeutic retrenchment gen-
erally characteristic of alternatives is a shift in the
conception of what constitutes effective treatment.
The correctional and medical modeis of offender
treatment posed by the conventional system are, in
the characterization of Francis Allen,'® essentiaily
“conservative” ones in the sense that they are de-
signed exclusively to identify and repair those defects
of the individual—rather than of the society—which
would prevent his or her successful functioning as a
law-abiding person. The treatment process envi-
sioned by alternatives, however, is one which deals
with the offender in context by respecting the com-
munity ties and associations which conventional of-
fender treatment disrupts, and which also concep-

tualizes offender problems (and thus treatment goals)
in contextual terms. For the diversionary program
which “treats” by developing offender employment
potential, for example, the “problem” of unemploy-
ment is neither “in” the offender nor “in” the busi-
ness community; rather, it is a product of their
interaction. Much the same can be said of a police
crisis intervention alternative which handles incidents
of intrafamily violence; the problem is between the
offender and his family group, and not “in” either.
“Treatment” for “problems” of this character neces-
sarily implies changes in the offender, but it also
involves developing concessions on the part of the
people and institutions among which he or she lives.
Such treatment “works” when the offender-commu-
nity interaction is no longer a destructive one;
whether this change occurs because the individual
has been reformed or because the community context
has been modified is finally irrelevant, so long as a
new modus vivendi has been developed.

In much therapeutic alternative programming, the
goal of treatment is thus no longer the “cure” of the
offender; instead it has become “accommodation.”
And this shift—away from unrealistic or overboard
treatment objectives and toward an emphasis on
functional solutions in the community context—is
clearly a part of the rethinking of the “rehabilitative
ideal’” which the alternatives movement illustrates.

In a very real sense, the alternatives movement
represents the “last stand” of the “rehabilitative
ideal.” Under attack from all ideological quarters—
with conservatives questioning their objectives and
liberals their techniques—proponents of offender
treatment have at last been stimulated to undertake
a series of experiments which could render their most
basic assumptions open to verification or disproof.
Therapeutic alternatives programs can state their
treatment goals with relative clarity and specificity,
and, at least during their experimental states, they
can be given adequate financial and non-financial
support. Evaluation of their effects—on participants,
on the criminal justice system, and on society at
large—is possible, even if adequate attempts at eval-
uation have not yet been made, If fairly supported
and properly evaluated alternatives fail to realize
their goals, the continuing value of the “rehabilitative
ideal” itself will necessarily be subject to increased—
and increasingly well-founded—questioning,

Our second conclusion is that the alternatives—
or, more accurately, elements of the alternatives
movement—exemplify the rise of an original and
potentially important new approach 1o the social
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management of deviant conduct: a non-penal, non-
therapeutic approach. In itself, this approach is a
philosophical substitution for the conventional penal,
medical-therapeutic, and correctional-therapeutic ap-
proaches, just as particular programmatic and non-
progifammatic alternatives are substitutions ot modi-
fications of dysfunctional elements of the conven-
tional criminal justice system. Like some of the
. approaches to which it is an alternative, this ap-
proach is disposition-centered. Unlike those ap-
proaches, however, this approach does not opetate to
focus the adjudication decision on the question of
what disposition an accused or convicted offender
deserves by reason of his or her guilt. Instead, it
works to direct primary concern onto the guestion
of what disposition will work to promote legitimate
societal ends, Thus, in particular alternatives em-
bodying this approach, fact-finding on the issue of
culpability is de-emphasized, while negotiation,
among both non-official and nfficial parties, is given
new stress,

Crisis intervention, arbitration and mediation of
disputes involving alleged criminal conduct, com-
munity court adjudication, and even structured plea
bargaining and “contract sentencing,” are among the
particular alternatives in which this new approach
can be seen to operate. Each is a conflict resolution
systent which emphasizes the composition of past
differences, and the imposition on the differing par-
ties of prospectively effective terms and conditions
governing their future relations., From the nature of
these settlement dispositions, these alternatives can
be seen to be potentially, if not actually, non-penal.
And by their very nature, these alternatives embody
an approach which is non-therapeutic., Although
they may operate to identify and fill individual serv-
ice needs, their consensual design assumes the essen-
tial competence of all parties to the settlement—
including the offender or alleged offender—to con-
trol their future conduct,

Nor is the sion-penal, non-therapeutic approach to
be observed only in alternatives which seek resolu~
tion of disputes on a case-by-case basis. A legislative
or administrative deliberation, resulting in a decision
to “decriminalize” some category of disapproved
conduct, is also a process of conciliation—leading to
a new understanding- between society at large and
various sub-classes of its members, and imposing
prospective duties and responsibilities upon both,
In effect, the various decriminalization-related al-
ternatives represent “collective bargaining” under
the non-penal, non-therapeutic approach, whil= the
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particular case-centered alternatives reviewed above
represent the fulfillment of that approach through
individualized ncgotiations,

If the two major trends just noted—toward a
modification of the therapeutic model of offender
treatment and toward a non-penal, non-therapeutic
approach to criminal dispute settlement—should, in
fact, emerge as dominant ones in the next decades
of American criminal justice reform, certain effects
will necessarily be felt at every stage and level of
this system. These are the effects which the Alterna-
tive Study staff has identified as the “correlates,” or
major secondary policy implications, of the alterna-
tives movement.

One of the most important of the correlates of
alternatives is the decentralization of criminal and
quasi-criminal adjudication. In recent decades, the
general tendency in criminal court reform, and court
reform generally, has been toward the increased
concentration of judicial power in few persons and
in few places—and in increasingly fewer, less popu-
lar, and more professional institutions, The rise of
alternatives, however, suggests that the era of cen-
tralization may be at an end as a general matter,
and that this tendency may even be subject to selec-

* tive reversal in years to come.

If the alternatives movement represented no more
than a new approach to offender adjudication, it
would not, of course, have decentralization of altern-
atives as a necessary correlate. The “community
corrections” concept, for example, depends upon the
performance of criminal sentence (or sentence like
dispositions) at dispersed locations, but it does not
necessitate that a sentence or disposition be an-
nounced by any particular adjudicative institution.
But the alternatives movement is not primarily con-
cerned with treatment. Rather, it is concerned with
changing the ways in which dispositions, whether
therapeutic or non-therapeutic, are arrived at. Its
promise is no greater than the strength of new or
existing local institutions to assume new burdens.

A quick review of the sorts of agencies and groups
which are given authority over the fates of individual
offenders and offender groups in various alternatives
confirms the conclusion just stated. Local police de-
partments, prosecutors’ offices, social service agen-
cies, community organizations, and courts of limited
or special jurisdictions are among the mainstays of
alternatives planning—whether the particular altern-
ative in question is a pretrial intervention program,
a rulemaking scheme, a special sentencing proce-
dure, an arbitration/mediation mechanism, or a
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proposal for a ‘“‘community court.” And inherent in
the concept of alternatives is the notion of “local
option”: what works for one community, whether it
is a set of substantive rules governing individual
conduct or a procedure to deal with rulebreaking,
need not—and often will not—work for another.

Decentralization of criminal adjudication has its
risks; danger of increased inefficiency, arbitrariness,
and inequity among them. But a commitment to the
alternatives movement as a mode of reform is a
commitment to cope with these risks through sound
local planning and management, rather than through
institution building alone.

And with the risks come benefits, of which gains
in levels of popular participation in—and under-
standing of—adjudication are perhaps the most im-
portant. The existence of the historical institutions
for providing citizen roles in criminal justice, prin-
cipally the grand and petit juries, have come to
assume less and less influence and satisfaction for
lay participants as the size, complexity, and concen-
tration of the justice system has grown. If American
saciety as a whole is seriously devoted to promoting
“popular” justice alongside “professional” justice,
alternatives—and decentralization—may prove es-
sential,

The second major “correlate” of the alternatives
movement is the acceptance of the place of official
discretion in criminal case processing. For perhaps
too long, the literature of criminal justice, and the
thinking it reflects, have been divided on the issue
of discretion. Perhaps too often, debate has been
between two schools of thought and opinion: one
tending to admit but decry the extent of discretion-
ary power, and another tending to minimize its real
importance while defending its theoretical legitimacy.

Alternatives take a middle course, by simultane-
ously surfacing, regulating, and legitimizing discre-
tionary powers. And this is as true of those alterna-
tives which create new discretionary decisions (as,
for example, does pretrial intervention) as it is of
those which are designed to change the way in which
familiar discretionary decisions are made (as is, for

example, police rulemaking). If the alternatives
movement takes firm hold, future debates over the
virtues of “full enforcement” versus “selective en-
forcement,” or over the historical/legal/theoretical
bases of law enforcement officers’ “inherent” au-
thority to interpret the criminal laws, will become
increasingly sterile as time passes.

The rise of alternatives represents a growing rec-
ognition of discretion «o i inevitable element of the
American justice system. In addition, it represents
the beginning of a process by which thoee who exer-
cise discretion in law enforcement—and those who
are affected by its exercise—will be required to
think with new sophistication about what distin-
guishes “useful” discretionary powers from “de-
structive” omnes, and to build new institutions ac-
cordingly. In this sense, at least, a critical acceptance
of discretionary power is a true correlate of the
alternatives movement,

Finally, the elements of the alternatives move-
ment, the trends it reflects, and the correlates it
implies are too many and various to allow any con-
clusion by the Alternatives Study “for or against”
alternatives, In any eveat, no such conclusion would
be of much practical value.

The alternatives movement is not the product of
detailed planning or prior calculation. Rather, itis a
fortuitious coming together of a number of essen-
tially spontaneous developments in American crimi-
nal justice, responding to the perceived dysfunctions
of conventional criminal adjudication. Alternatives
reflect diverse strategies for change, The newer forms
of justice arise from the recognition that our criminal
courts—patterned on an adversary model for the
resolution of social conflicts—often are an inappro-
priate societal response to the processing of alleged
offenders, especially those involved in minor criminal
offenses and other offenses involving no substantial
factual dispute. The development of particular al-
ternatives can——and should—be watched, aided,
checked, and even occasionally forestalled. But the
alternatives movement has its own important and
undeniable vitality.
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APPENDIX A. ALTERNATIVES TO CONVENTIONAL
ADJUDICATION: AN OVERVIEW OF FOREIGN LEGAL SYSTEMS*

A. Why the Comparative Approach?

Adjudication is a process common to all legal sys-
tems; it is only the way that process is conducted that
differs from system to system. The most important
lesson from the comparative approach is that the
nature of adjudication itself is unchangeable but that
different systems—by reason of historical, cultural,
social, and other factors—have evolved adjudicatory
organs and processes adapted to their peculiar needs.
The comparative approach develops into a search for
better ways of doing the same essential legal task,
For the present study, this has meant a review of a
wide range of other systems to see if their way of
handling the adjudicatory function was distinctively
different from the United States approach; whether it
was objectively better in terms of efficiency, economy
of effort, and overail satisfaction; and whether any
organs or processes were capable of adaptation to
current United States needs, Such an approach has
to take account not only of the formal structure of
the systems compared but their real workings in dy-
namic terms, Relevance must always be the keynote,
and it should be noted that legal ideas and institu-
tions are fragile plants; they do not flourish in alien
soil. Massive technology transfer cannot be expected
from the comparative approach, but it can stimulate
new, original thought so as to give rise to needed
solutions. Most important, it can materially assist in
the definition of the problem itself so as to place it
in proper perspective,

B. Criminal Adjudication: The Common
Ground

Adjudication is the exercise of decision-making
power in the framework or context of a judicial pro-
ceeding, In such a context, there is no alternative to

* Prepared by H, A. A. Cooper, Institute for Advanced
Studies in Justice, American University Law School,

the adjudication function; it is an integral part of the
dynamic structure of every developed legal system.
Implicit in the notion is the exercise of the powers
of choice according o a pre-exigting normative
scheme rather than by reference to the caprice of the
individual or individuals in whom the power is
vested, Thus comparative studies focus on the way
adjudication is carried out and by whom, for it is
through these features that the significant differences
are expressed,

Adjudication involves the following elements:

1) A regularly constituted legal system,

2) A controversy or dispute, of which the legal
system takes cognizance, involving a choice
between competing claims of some other or
others.

3) An individual or individuals in whom the
power to resolve that dispute is reposed.

4) The obligation to exercise the choice involved
according to certain rules and procedures.

Comparative studies show that certain features
tend to distinguish ¢riminal adjudication from other
forms of judicial decision-making. There are few
principles of univetsal validity, but the following
may be regarded as of significant generality:

1) Criminal process, in a developed society, is

distinguished by activity of a state agent repre-
senting the interests of the community,

2) In the abstract, no true equality is possible be-
tween the parties to the dispute te be adjudi-
cated,

3) The criminal process is always governed by
some rules limiting the prosecutional powers
in the interest of some approximation to fajr-
ness, and it is the furction of the adjudicatory
organ to secure compliance with these,

4) The ruies governing the criminal process are
distinctively different from those governing
other types of process under the same legal
system.

53




While immense and irreconcilable differences exist
in the handling of criminal cases among the major
legal systems, the following common elements
emerge from a comparative overview:

1) State initiative, direction, and control are
never surrendered in important criminal pro-
ceedings, although procedural safeguards and
rights of defense accorded the accused person
may serve to improve his relatively inferior
status as a party to those proceedings.

2) Criminal activity is perceived as a threat to the
public interest and the principles of collective
living so that society’s reaction through the
criminal process is a characteristic protective
response. It is the nature of the perceived
threat, rather than the enormity of the act or
the magnitude of its consequences, that calls
forth the particular state response bearing the
distinctive characteristics of criminal proceed-
ings.

3) Comparative evidence shows popular partici-
pation in the decision-making process to be
sufficiently favored as to make it a significant
element in criminal proceedings.

4) The criminal justice process always serves, to
a greater or lesser degree, as a form of public
catharsis. In punishing the criminal, society is
symbolically purging itself, and the criminal
process is an outward, visible sign of that
cleansing. Much of what is called general de-
terrence, too, is posited upon making a public
example of the criminal.

5) There is a vague body of anti-social conduct
recognized in all developed societies as having
a commonly reprehensible character and
which is, accordingly, treated as criminal. Be-
cause of the nature of the conduct sanctioned,
there would be strong opposition to its being
dealt with in any other forum or by any other
procedure than that traditionally agsigned to
what are conventionally understood to be ap-
propriate for criminal matters.

C. Different Ways of Doing the Same Thing

In the United States, the ideal traditional adjudi-
cation of the criminal case has been assigned to a
judge and jury or, in certain circumstances, to a
judge alone, The pretrial phase may involve a greater
or lesser participation by a popular organ of inquiry,
the Grand Jury. More and more, pressure of work
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and the exigencies of the system itself have forced
abandonment of many traditional formalities in favor
of what is essentially an extrajudicial settlement of
the case through the medium of plea bargaining.
This latter is an attempt to accelerate disposition of
the matter, through an economy of adjudicative
effort and resources at the expense of some of the
elements usually considered necessary to the attain-
ment of the ends of the criminal justice system. Do
foreign systems experience similar institutional and
procedural distortions and hav+ any of them created
better ways of handling these problems?

Before answering this question, a number of gen-
eral observations are worth making, Most procedures
and institutions are firmly rooted in the past; even
those political systems which have undergone a com-
plete revolution usually return, without too great a
delay, to conventional, time-honored methods of
criminal adjudication. There is an observable cycle
predicating a break with formality, then an inevitable
return to formality once more. All systems have in
common the fact that human beings must determine
what the facts are and apply the principles or rules
to those facts so as to achieve what is felt to be a
just result. Whatever the adjudicative method, the
result must be perceived to be manifestly just or the
system will be felt to be somehow lacking. Delay, ex-
cessive formalism, attention to procedure rather than
substance—all these defeat the ends of justice. Yet
somehow the symbolic trappings of criminal adjudi-
cation must be preserved so as to satisfy a real, deep-
seated need. Process must never be allowed to be-
come an end in itself so that the real event giving
rise to the need for adjudication is lost in a welter of
meaningless mystique. Most systems represent the
outcome of a struggle to balance these considera-
tions amid a welter of internal and external pressures
that .vary according to time and place. All compari-
sons must be conditioned to an understanding of this
dynamic process.

The most favorable result is one that would allow
the preservation of traditional forms while allowing
their gradual adaptation to altered circumstances.
Popular participation in the criminal justice process
in the United States has been substantially reduced
through the decline of jury trial in consequence of
plea bargaining. In England, too, jury trial has dra-
matically declined, but popular participation has
been preserved in large measure through the adjudi-
cation of quite serious criminal cases before tribu-
nals of lay magistrates advised by a professional law
clerk. The apparent absence of the plea bargaining




syndrome in England is accounted for by the adjudi-
cation of approximately 90 percent of criminal cases
by these tribunals, the Magistrates’ Courts, which
preserve many of the traditional formalities while
offering speed and convenience in the disposal of
cases, giving rise to large numbers of guilty pleas in
response to the apparent advantages of this court.

While the United States has moved increasingly
towards judicial specialization, other countries have
felt the need to strengthen and increase the element
of popuiar participation in the process of criminal
adjudication. The Peoples’ Tribunals and Comrades’
Courts of the socialist countries afford such an ex-
ample, while in the Soviet Union a professional judge
sits with lay assessors to adjudicate some cases, a
model which many think would improve the English
Magistrates’ Courts system, The use of the jury in
both France and Sweden—with lay and judicial
members voting as equals, but with lay members in
a majority—reflects similar considerations,

The history of the jury shows the original partici-
pation by lay members as witnesses in the case; later,
by a subtle shift of function, they become judges of
fact. A logical development, recognizing advances in
education and changing social and cultural patterns,
would be their incorporation as full members of the
adjudicatory body, subordinated to the professional
judge only in matters of law reserved to his or her
special competence. Popular participation in the ad-
judication process serves as an effective expression
of social disapproval, which is particularly evident in
the case of the Comrades’ Courts and Peoples’ Tri-
burnals, the functioning of which often carries heavy
pelitical or ideological overtones.

Alternatives involving the withdrawal of criminal
matters from the regular judicial ambit of reference
an! their determination in some other forum is not
widely practiced in the Continental systems, Prosecu-
torial discretion is minimal in countries such as West
Germany and comparauvely high in England where,
in consequence, many potentially justicia