_ If you have issues viewing or accessing this file contact us at NCJIRS.gov.

s I | MR 18
/  INTERNATIONAL-  CRIMINAL . POLICE  ORGANIZATION
INTERPOL

XXXVIHth GENERAL ASSEMBLY SESSION

MEXICO 13th — 18th OCTOBER 1969

Report submitted o
N° 8
by the /, )
GENERAL SECRETARIAT RS L(BQ"( ,_

Subject :

' POWERS. AND DUTIES OF THE POLICE WITH REGARD TO DETENTION. A

——— T

INTRODUCTION

' Background to the survey.

The Organisation's programme of activities adopted by the Gunsral
Assembly sessions in 1965 and 1967 included an important survey, to be
conducted in several stages, of the powers and duties of tiue police whon
invegtigating offences against criminal law.’

The first part of this survey covers the powers and duties of the
police with regard to the detention of persons.

Circular N° 1898-POLNA/112 was sent out on 8th April 1968 to all
Interpol National Central Bureaus; enclosing a gquestionnaire on this subject.
The circular explained that the aim of the survey was to obtain information
from each affiliated country on the legal conditions in which "the police may
hold for a certain time for the purposes of criminal enquiries a person who
has not been charged and for whom a warrant of arrest has not bsen 1ssu9d by
a magistrate".
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We felt there was little point in dealing with arrests made :y ;;d: .
inging trial, or arrests
i i i to bringing a person to trial,
strate with a view t ‘ : : nad
i :u?ifz of a conviction, since the regulations governing such cases
exe 3 > : ]
probably of a similar nature in most countries.

i be i i of
We did however feel it necessary to @efgrlbe fhe géginzigligz o ot
i i ional legislations when .
adopted by various nati legislat Fin tont

:Oluﬁiggsthe golice may, on their own initiative, tempora?lly ge:algrozn
fgrwquestioning a person suspected of having been reipgns;bi;eeoéé
£ : h | b

i i igsid of an offence of a certain g

ice in, the commission : ‘ ‘ —
acc?ZﬁEness gr of having been a witness to such.an offenceé 2§nse36stioi,
ser;el;-t%a% the survey should concentrate on this aspect o e q Y
we v !

¥s ds
The aim of the report is therefore to analyse the ra?gi agﬁemzzﬁgntion
v . . 0 o
isi i i ious countries with regard ‘
F ing police powers in vari . T ¢ to the detentio
0? eiﬁiii: wiopare neither charged nor the subject of T?rost Yaziizt;epzit a
) 3 - 3 - +
;y i magistrate. We must emphasise the aimg and limitations of
¥ . .
these should be constantly borne in mind.

Replies received by the General Secretariat.

The National Central Burcaus obviously realised the importance of this

. . - .
uestion and the General Secrotariat received replies from the following
%O éountries(listed in French alphabetical order) s

ALGERIA, FEDER I NETHERLANDS LES, ARGENTINA, AUSTRALIA,
FEDERAL GERMANY, NETHERLANDS ANTILLES, ‘
BILGTUM, %BAZIL, CANADA, CENTRAL AFRICAN REPUBLIC, CEYLON, CHILE,

9 L.

CHINA, CYPRUS, DEMOCRATIC REPUBLIC OF CONGO (KINSHASA), KOREA, DAHOMEY,
9

DENMARK, ECUADOR, SPAIN, UNITED STATES, ETiﬁppééﬁyilmiégiﬁoﬁRA§§§§A,
“TIDoN RARL, TTALY, JAPAN, KENYA, LE ,
INDIA, INDONZSTA, TRAN, ISRATL, A2A, KENA, LoBANON, LISTL,
1STD : MAURTTANTA, NIGIRIA, NORWAY,
LIBCHTENSTEIN, LUXEMBOURG, I NIGIRIA AT, VB ZBAL
4B ROPUBLIC, UNITED KINGDOI, )
ITHERLANDS, PERU, UNITED ARAB REPUBLIC, : »
ggéggiLLEONﬁs SWEDEN, THATLAND, TUNTSTA, URUGUAY, VENEZUBLA,

YUGOSLAVIA.
QRS
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Difficulties encountered s 4 i
o . s ; ras clearly understood.

enieral ; the aim of the guestionnaire was , ice wit R

H everInoii?:ues%ion'"What arc +the -pewers and dut;@s_Ofathz'izéfger;hgm. ST
gward‘%o'thé detention’ of persons who have not becn chaiﬁg rovod soovhel gt
2 iarrant of arrest Has not been issued by i'gagi§tfatiné lgw or a legal %§
. : ' 1188 with Bnglish=-tyy o sealr | \

difficult’ to answer ¥9?'th0?e Cognfﬁ%?stgibs thf general rule is that ‘the o
system dorived from this. In such’ doun R AT

.
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power to detain or hold s person for questioning is subordinate to the
exercise of the power of arrest. For these countries therefore, with regard
1o the power of detaining a bPerscn who ig not charged and for whom no
arrest warrant has been igsued, it»was_necessary to deal with the power of
arrest without warrant. This in fact i's what most of them did,

Certain other countries - a vVery small minority - confused detentioﬁ
decided on and carried out by the police with detention while awaiting
trial ordered by a magistrate¢:particu1arly when they were describing

. the police may be detained.

We have therefore,omitted.these.a;emants when analysing the countries!

We sometimes regretted the lack of information provided zbout the
legal framework regarding police powers, particularly when certain countries
referred to concepts or institutions which are peculiar to them and about
which we were unable to obtain adequate information. On the other hand, when
We wore lucky enough to have the necessary basic liteorature available; wo
were able to explain or supplement cortain replies.

Presentation of national systemg.

Our first step was of course to study the information given by tho
various countries and to analyse this as accurately as Possible. Wherever
boseible, cach system has been presented in five parts s
~ Police powoers of detention,

Conditions“for detaining a person.

- Physical conditions of detention.

~ Rights of detained Persons and safeguards for these rights.
- Consequoencas of breaking the regulations, -

Grouping togother of certain syspggg.

Our next step wag to grouy togethor certain systems to obtain some
kind of classification.

It was possible to constitute certain groups because of the
similarity between the principles of criminal law or procedure in various
national systems. Vo were therofore able to include several countrios under

the same heading and draw up fairly homogeneous types of systoms based on
a common legal‘origin.

For‘exaﬁplo, Group I includes, in addition to France, soveral Fronch-
speaking countries which bhave a system very similar to that instituted by
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“the T'ronch Codo of Criminal Procedurc.' Also, in Group VI we have been able
to constitute Catogory I which comprises those countrics (mostly Bnglish-
speaking) whose systems are borrowed from - or at leagt rclated to - that
in force in Bngland. In both cascs we have described she lcgal framework
governing police powers of arrcst without warrant and detention in countrics

. belonging to one or other typc of system.
However, it was not possible to group together all national systems

in this way and we have theroforc had to ¢stablish other groups of countrics
whero policc powers arc laid down in widely varying legal frameworks.

Criteria adopted for classifiation,

National systems have beon divided into groups and, within cach group
wherc appropriate, into categories.

Classification into the various groups and categories was carried
out on the basis of the following two criteria combined 3

- Whether the police may tomporarily detain both suspects and
witnesses, or only suspccts 3

~ Whethor the polico may themselves decide to detain suspects
without immediatcly reporting to tho legal authorities, or:whether
they arc obliged to rofer to these authorities immediately or cven
obtain from them the neccssary authorisation to detain somconc.

The groups and categorics arc classified in docrcasing order of
importance of the scope of police powers and then indopendence with regard
to the legal authoritics.

At the head of the classification we have thorefore placed the group
of countrics and national systoms which, in accordancc with the two criteria
mentioned above, give tho police the widest powers with regard to a suspect
or witness, i.c. thosce which allow the police to tomporarily detain either
without immediately reporting to the legal authorities (Group I). The last
group (Group VII) includes those countries where policc powers and their
degree of independence with regard tc the competent magistrate appeared to
us to be tho most limited.

Certain groups havé had to be sub=~divided into categories : within
cach group the categories are classified in the same decreasing order.

‘When applying the above-mentioned criteria we have sometimes had to
include in the same group or catogory countries whose systems have no
common legal origin and which arc only comparable with regard to the powers
and scopce of attion allowed the police. This has thoreforo rosulted in some
rathor unexpected associationsof countrics. ~

imim oo
;
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Classification.

°

Wo have ostablished soevon distinct groups

- GROUP T,

Countr@es whore the police are cmpowerced, under certain conditions
to‘d901dc on tho detention prior to arrcst of a suspoct or witnoss,
and to dotain them for a ceriain length of time spocificad by law

- without immediately referring tho case to the legal authoritios.

A/ Countries within this group ( )
i p (ALGERIA, DAHOMEY, FRANCE
LEBANON, MAURITANIA, SENEGAL, TU?NISI./’&). - ’

B/ Tho logal framework.

¢/ Police powers with regard to dotention.

- GROUP TII.

Countrics whero.tho police may tém ily i i

. : - porarily detain a suspect without
1mmed1atelyﬁ?eport1ng to the legal authorities but whore their
powers aro l?mltod with regard to detaining or holding a witness
for questioning (ARGEI\T’I‘II\T.A‘9 BELGIUM, PERU, URUGUAY).

GROUP III.

Countrigs whore the police may temporarily detain a suspect, but
not a.W1tness, and where,. in certain cases, police officers’above a
cortain rank share with magistrates the power to order tho arrost
and toemporary detention of a suspect (PINLAND, NORWAY).

GROUP 1IV.

Countrigs whore the police may temporarily detain a suspoect, but

@ot a.w1tness, and whore they arc not obliged to report tho’dotention
immediately to the competent legal authorities (FEDERAL GERMANY ‘
BRAZIL, CENTRAL AFRICAN REPUBLIC, CHINA, KOREA, DENMARK ECUADO&
SPAIN, INDONESIA, IRAN, LIBYA, U.A.R.-Egypt, VENEZUELA)? ’

GROUP V.

Countrigs.where the polico may temporarily detain a porson but whore
the de01s1on-t9 detain someonc must be reported to, or takon by, the
legal authoritios as soon as the person is apprchendod by tho policb.

Catogory 1 s SWEDEVN.,
Catogory 2 s ITALY, NETHERLANDS.

e
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- GROUP V1.

Countrics whore the policce may only tamporarily dctain a suspect by
their power of arrcst without warra
in principle, only hold 2 witnoss for guostioning

cxercising

Category 1 3

A/ Countries classificd in this catcgory :

(NETHBRLANDS ANTILLES, AUSTRALIA, CANADA, CEYLON,
CYPRUS, BTHIOPIA, INDIA, ISRAEL, KENYA, NIGERIA,
(EWGLAND ), SIERRA LEOWE,

NEW ZEALAND, U.K.

B/ Tho logal framework.

¢/ Tho power of arrcst without warrant.

Catogory 2 s UNITED STATES.

~ GROUP VII.

Countriecs where persons
quostioning by the polico in vory
tho action taken against persons

can only be apprchonded and/or hold for
1imitod cascs (Catcgory 1) or where
apprchended or held for guestioning

‘is subject to very strict conditions (Category 2).

Catogory 1 s DEMOCRATIC REPUBLIC OF
LUXEMBOURG.

Catogory 2 ¢

Undor the heading for cach group or category is given a
the systoms in foree in thosc countries ¢lassifiod in that pariicular group

or calegory.

Tor casy rofercnce, tho
group and category dozcribod on that page.

In addition

" order) shows tho group and, wherc applicablo the category,

country has beon classificd.

CONGO, JAPAN,

CHILE, LIECHENSTEIN, YUGOSLAVIA.

top of cach pagc shows the number of tho

5 tablo of countrics (listed in Pronch alphabotical
in which cach

Tinally, following this table there is a 1ist of torminology

oxplaining thc meaning of various termg and cxpre
Wo must stress that theso oxplanations in no sens
"dofinitions".

ssions used in the report.

¢ constitute legal

PRI

nt, and wherc they can,
with his conscnt.

THAILAND) .

summary of

TABLE OF COUNTRIE

S SHOWING THE APPROPRIATE GROUPS AND CATEGORTIES
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C OUNTRY GROUP | CATEGORY [, GOUNTRY %Gamm CATBGORY
i [EATINN ' B
s 3
ALGERTA T TR !
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FEDERAL GERMANY v  TSRATL i 1
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THERMINCLOGY

v

Apprchension 3

Action whercby the police, when acting without an arrost warrant,
apprehend a suspect for tho purposcs of enquirios into an offonc: against
criminal law. o

Arrest Warrant or Ordor ¢

A written order issucd by a magistrate stipulating that a given porson
shall be traced and arrcsted becausc he is alloged to have committed an
offonce (which must also bo specifiod).

Holding for quostioning :

Action whercby the policc hold for questioning a person found in the
atroot or somc other public place in order to obtain information relating
to onquiries into an offence against criminal law.

Legal Authoritics s

Various officials oxercising a legal function of & repressive naturc and
irtervening in criminal procecedings subseguent to police action, at the
lovel of *he judicial investigation, prosccution or trial.

Magistrato H

Used ,loosely to mean a person rosponsible for the judicial investigation,
prosgcution or trial and bsfore whom tho arrostod person must be brought
by tho policc.

Offence

When this torm is used without further precision, it meang an offence
against criminal law.

Palice detention @

Police action involving temporary deprivation of the frcedom of a peryon

they have apprchendod and whom they are koopi i ) 3
e e N'g ping in custody on police or

- oither for the needs of onguiries into an offenco against criminal law
- or to provont the impending commission of such an offencc 5

- or clso to put a stop to some danger constituted by th
i 341 : ¢ mont
prhysical condition of tho porson concernod. v ntal or

Suspect s

A_porson who, ?n view ?f the physical evidonce and the evidenco of
witnessos obtained during police cnquiries, can justifiably be thought
to bo the person rosponsible for,; or an accomplice, in the commission of
an offonco against criminal law,

Witnoss @

A person who, becausc of his proscnco (accidental or othorwisc) at tho
commigsion of all or part of the offence,; or becausc of what he has
}oarnod gbout it or about tho suspect, may be able to provido useful
information of assistance to policc anguirics, notably in cstablishing
the connoction botwoen tho offence and the suspect.

5
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Countrios whore the police arc empowored,under certain conditionsy
to decide on the detention prior to arrest of a suspect or witness and to
detain them for a certain . length of time specified by law without immediately
veferring the case to the legal authorities.

COUNTRIBS WITHIN THIS GRCUP s

The following couniries have been included in this group s ALGERIA,
DAHOMEY , FRANCE, LEBANCN, MAURITANTA, SENEGAL, TUNISIA.

Thig group is particularly homogeneous, due to the similarity hetween
the legal principles adopted by the countries concerned. No sub-division

is necessary.

THE LEGAL FRAMEWORK

Refore examining the systems in force in these countries, we should
perhaps summarise the main aspects of their legal framework.

a) Classification of offences @

Of fences are divided into three categories, in decreasing order of
seriousness : '"CRIMES", "DELITS", NG ONTRAVENTIONS". Bach category of
offence is defined according to the nature and length of the respective
punishment. There is a different type of court to deal with each category
of offonces : the "COUR D'ASSISES" for "erimes", the "TRIBUNAL C ORRECTIONNEL"

°

for "délits" and the "TRIBUNAL DE SIMPLE POLICE" for "contraventions".

- e Vo i v mn o — o — — — T e i e =

b) Limited pro

In onquiries concerning offences against criminal law, the police

have to keep the legal authorities informed of their activities and the
rosults obtained. Their accounts of the case and "proceés-verbaux" (official

reports) are considered merely as information to be used as a basis for

-1 - Gr. I

subsgquent action by the legal authorities in charge of the "information"
or "instruction" (preliminary judicial investigation) or the trial 'Wriite
pollce_reports are only accorded a greater probative value when thé er §
reporting reports on what he himself has seen or heard. poreen

— — e e e i om—

suspect.

o . et e e —— —

. When he does not have a "mandat" (arrest wa i

magistrate), the "officier de police" (pglice offizzi?j ;izgzieﬁyh?s rank
haano legal power to arrest semeone even when he has definite proof a aigst
that person. If he apprehends this person and/or holds him for qﬁestioiin
er the needs of an onguiry into a "crime" or "délit" (as the law allow ¢
him to do), he can be said to have apprchended that porson or keﬁt him in
cus§ody but not that he has arrested him. Furthermore, the "officier de
police" - unlike his counterpart in England, for example - has no power to
take part in criminal proccedings (set the prosecution in motion) gr t;
charge a person as a result of hie porsonal enquirics, even before é lower
court,.Tho functions of police investigation, "ingtruction" and chargin
are quito separate and each is the responsibility of a different bod ghe
only exception in this system ig that a "Commigsaire de police" can %é
responsible for the prosecution and uphold the charge before the "Tribunal

‘de simple police" with regard to "contraventions'" coming within the

jurisdiction of this court.

—— m— . — —en e wmm— e mm—" it t— o ——
e e iy

When making enguiries into an offence against crimina i
come under the control of the magistrates respinsiblo for thé ;iZszgitggilce
and more particularly under the direction of tho "Procurcur de la Républiaue"
(Attorney‘General) (1). This magistratc is responsible for carrying out —q
or arrgnglng to have carried out - all nccessary action rogarding the
investigation and tlhc prosecution of offences against criminal law. All
ﬁgose activétiis ;{o irouped under the heading "Police judiciaire". The

rocureur de la République" has: i C i i i
I edteidl "pand %délitZE,StrlCt control over all police activitioes

Any person apprehended and/or held b 16o i i i

_ on- y 4 by the police in connection with
a‘"cylme" or "délit" must be brought before the "Procureur de la République"
within a certain specified time-limit. '

(1) under the direction of the '"Procurcur général" in Lebanon.
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The aim of '"Police judiciairo" work is "bo deloct offences against
criminal law, %o colloct cevidence and search for the offenders ...".

- Tho '"Policoc judiciaire" may bc considered as a body of officers
carrying out spcecial work on behalf of the community and is made up of

[

various catogories of porsonncl including s

- "Officiers de police judiciaire" or "OPJ" (mayors and their
doputics, "officiers", "sous~officiersg" of the "gendarmorie" and
specially appointed "gendarmes'"- "commissaires do police,
"officicrs de police").

~ "Agonts do polico judiciaire" ("gendarmos" who are not "OPJ" -
"officiors de polico adjoints").

- Certain civil sorvants and other government employces who have
cortain "Police judiciaire' powers in a limited ficld (cg. civil
sorvants omployed by the Forcstry Commission, ctc.).

The "Officiers de polico judiciaire" (OPJ) carry out the most
important activitics connccted with criminal enquiries. “"Agents de polico
judiciairo" (APJ) can only porform certain specific activitios (roporting
offonces of all kinds, taking statoments from witnesses oic.) or act as
agsistants to tho "QrJs".

L e T

truction" (oxamining magistrate) who constitutes tho lower jurisdiction

of the "insiruction" procedure. When orderced to do g¢ by the "Procurcur de
la République" - this is <compulsory when the offence is a "crime!" -

the "juge d'instruction" must conduct an "instruction" (or "information")
prior to the "procés-vorbal'. The "“instruction" is written down and, to a
certain oxtent, secret and cross—examination ig not possible. Its objective
is to do "everything nocessary to cestablish tho truth". The "juge d'instruc-
tion" usually accepts the findings and physical cvidonco collected during
the police enquisits. But he hears again ovidonce already taken by the
"officicr de-pélioe" and also intervicws any other porson whom he feols
might hewo useful information to give. Ho first administers an oath whoreby
the witncssos swear to tell nothing but the truth. He can also visit tho
gcone of crimes and thore make any enquirics or searches he deems NCGEsSsary.

Tho "juge d'instruction's fundamental role is to decide whether
therc are charges against the accused constituting an offonce against
criminal law. If heo fecls that therc is such an offénce and “that it is
quito certain who committed that offence, he issues a "mandat" stipulating
(deponding on the casc in quostion) that the accused shall be brought
beforo him, or imprisoned, or arrosted. At the ond of the "information",
the "juge d'instruction" takcs the necessary stops to commit tho case to the
court compotent to deal with the particular offenco in question.

\ - 13- Gr. I
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o ato'ThO” gugo d 1nst?uqtlon"_can give vhe police ordors or "Commisgions

. f 1r§s o} golloct information or statements from witnesses or to

"a ry.ou‘ certain oporations (investigation59 scarches, seizuros), T

commisslons rogatoires" mugt be cxecutod by an ”offigier de i'. flose

commissior : : o3 olice

Sgdlclg}?e who is whon acting with authority delogated to hiﬁ by the

1J$fe <}nstructlon and according to the regulations laid down by the

atter (for example, witnesses must take the oath, etec.).

Tho "Procurcur de la Républigquec" notifs § C e
talen by the " Jugo d’instructignﬂo q must bg notificd of all decisions

The upper jurisdiction of i i
S of the "instruction" s 5 i
"Chambre d'accusation". proceduro ie the

g) ngqlqiigqg_governing polico enguiries depending on whether or not

— s ven ol aedll mms | —
e a—— va—— — —
i I T e S fedi el

The powers of the "officicr do ico!"

_ o ) . police" and the way he carri

%ﬁs G?ﬁulﬁles v§ry depending on whether or not +he offenge is flag::nzut
n the "erime" or "délit" is flagrant special ¢ i ich

aor : : a ¢] rogulations apply which
ngO the police wide enough powers and sndject them to suffic?gnzly flexible
gu °s ?o enab%e them to take immediate action. In othor cascs, police |
hquiries must conform to the procedure of the " 5 réliminai
(proliminary enquiries), ' ? eneudte préliminairer

The "procédurc d'infraction flag "
= grante" (the procedure in cases
ﬁlagrgn? offonces) which must be followod by tho "officier de polisg o
Jud&c%a}rﬁ on}y applies when tho offence concerncd is a flagrant "crime"
SZ odeI;t tgunlshable by imprisonment. Howevor, it can also be used in
gos ol atvtemptod offences under these two cate ic -
itself is punishable. ‘ gorion when the attomp:

A "erimo" or "délit" is said to be flagrant when it is in tho
process of heing committed or hag Just been committed. A "erime" or "délit"
is a}so.considered to be flagrant whon, within & very short time aft '%
gommlss1on? the suspocted offender is pursued by public outery. or isegoi 3
in possession of articles, or bears. marks and traces which give roaso !
to beliove that he has been involved in the "crime" éT "déliz” W1 iln
the law associates with flagrant "crims" or "délit" aﬁy "crimo; Brn?d'y?t"
09mmitted in a housc, the hcad of which asks the "Procurcur de la -
République" or an "officier de police judiciaire" to in&ostigate it.

In all the above-mentioned cascs of actu i ¥

in ¢ ) : entic al or associated flagranc
the "?ff1c1gr do Po}lco Judiciairc™ (OPJ) has the duty and power togZet Z;
soon as ho is notified of the facts without being instructed to do sotby a
magistrato. The facts give him the full right to act. '

As soon as the offence is re i i
£ 3 ported to him, the OPJ must info th
"Procureur de 1la République" and then ‘ ' o, 1f ho
: : go to thc scene of i
arrives there first, the OPJ can : ° oF tho cvime. If ho
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- ~ make all necossary onquirics and instruct any qualified person
to -assist him (expert, doctor, etc.) :

- take the necessary stops to preserve any physical ovidence g
- selgc any weapons or instruments uscd in committing,; or attempting
to commit, tho offenco, also the subject of tho offence

-~ carry out searches and seizures at the homes of persons who appear
to have taken part in thce offence or to be in posscssion of papers,
documents or articles related to the offonce

- summon and interview any pcerson likoly to provide information and,

should they refuse to attend, notify the "Procurcur dec la République!

who will then force them to appcar

- forbid any person to lcave the scene of the crime until the officer
has finished making his cnquirics j

- chock the identity of any person involved in the onguirics

- garder & vuc (detain) : any witncsses j any person found at the
scono or any porson whose identity it sooms advisable to establish
or check 3 any person against whom therc is strong corroborative

cvidonce which might rosult in his boing charged i

- apprchend the offondor (as anyonc can do),

When an "officicr de police judiciaire" is following the "procédurc
de Tlagrance'", the onquiry passcs out of his hands oncc the "Procurcur de la
République" arrives at tho scenc. But whon he is prescent, the "juge d'ing-
truction" is the only person compotent. However, both the "Procurcur de 1la
République" and the "juge d'instruction" can authorisc the "officiecr de
police judiciaire" to continuc his cnguirics. This in fact is the normal
practice.

The''procédurc d'onqudtc préliminaire" (1) is a simple procedurc which
g / D b
gives the "officier de police'" limited powers.

It is instigatced .cither on the instructions of the "Procurcur de la
République" or by the policc themsclves following information, complaints
or accusations thoy reccive dircctly.

Its usc is compulsory when the "ecrimo" or serious "délit" concorned
is not flagrant and when the offcence 'is a "contravention". In cascs of a
"erime" or serious "délit", it somotimes procodes an "information" ,which

is carried out by the "juge d'instruction" after cxamination of the police report

(1) In English criminal law there is a legal procedurc called
"preliminary investigation" or "prcliminary cenquiry" which applies in.cascs
of indictablo offences before the Magistrates' Courts, whosc magistrates
then act as "examining justicos®. Tho two procedures should not be confused.

F R S R U S AN I
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4

During the "enquéte préliminaire" tho "offici . aa s
¢ iers de police judic "
and the "agents de police judiciaire" (1) can & P J Laire

- reccive complaints and accusations $

- intorview witnosses and suspocts.

However, only "officiors de police judiciaire" can also

oo

- visit preomises with the expross consent of tho ownors H

- docidg wpcther a person should be dotained temporarily, i.o.
"gardéo & vuc'" by the police for the purposcs of their onguiries.

C.- POLICE POWERS WITH REGARD TO DTTENTION - THE "GARDE A VUR".

. Under this systom, the law ompowers an "officicr de police judiciaire"
(OPJ) to detain a witness or suspect for a period of 24 hours for the
purposes of enquiries into an offence against criminal law. A suspect is
"a person against whom there is strong corroborative evidenco which might
result in his being charged" and is therefore not an accuscd person,; nor
the subject of a warrant issued by a magistrate. '

This temporary detention of a person by the police is called the
"gardc & vue". It can only take placc when justified by the requiremonts of
onquiriocs into a "crime" or "délit" punishablo by imprisonmont. Consequently
it does not apply in cases of "contraventiong". o

In principle, the "garde & vuc" is limited to 24 hours, but this can
be extendod in certain cascs for a furthor 24 hours (2).

The following may be kept under the "garde & vue" for 24 hours :
witnesses in all cases (whether or not the offence is flagrant) and, in
cases of flagrant "crime" or "délit", persons found at tho scone of tho
crime or those whose identity it appears necessary to cstablish or check
whoen, after ocvidencce or cxplanations have boon taken or chocks made, it
proves that those porsons have not taken part in tho offonce.

(1) Sec forogoipglfor»distinction between the two categories of officer.

(2) In soveral countries included in this group, the normal length of the
"garde & vue" is 8 hours. This cen be exteonded depending on whother or not
the porson detained is a suspect and according to the distancoe between the
blace where the suspect was apprchended and the place whoere tho magistrate
(before whom the suspoct must bo brought) sits - scc countrics in Group I.

A N IR AL i
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The normal time-1limit for the "garde & wvuc" of a suspect can be
oxtondod on tho written authorisation of

- the "Procurcur de la Républigue" or the "juge d'instruction" in
cases of flagrant "crime" or "4élit" ¢

- the "Procureur de la République" in cascs involving the "procéduro
d'ongudtc préliminaire",

Yhen an "officicr de police judiciaire", actirg undcr a commission
(i.0. carrying out cnquirics ordered by a "juge d'instruction", has to hold
a person for quostioning, ho must comply with tho legal time--limit for tho
"gardo & vue" and, if ho feels it nccossary to cextond this, must apply for
written authorisation from the'"juge d!instruction"concernecd.

The initial docision to order a "garde a vuc'" must be taken by tho
"officier de police judiciaire" in charge of the enquirics.

The person kept under ~the "garde & vue!" c¢an be rceleased by the police.
If he is not roleased after 24 hours (1), he must be brought before the
competent magistrate (the "Procureur de la République" or "juge d'instruction
as appropriate) and if the poriod is oxlonded the person must again bo brought
before the magistrate at the ond of this cxtended period.

It ig in fact up to the legal authoritios ‘o charge a porson or not,
and to decide whether or not %o arrcst him.

When a "erime" or "délidY against State securlty ig involved, the
"garde a4 vuc" g for a longor poriod.

ATGERIA

=]

- Police powors of detention prlor to arrost (”gardo a vuo“) H

Articlos 50 gﬁ_gggebo¢ the Alﬁbrlan Code of Criminal Proccdure definc
and govorn tho "gardo a vue', Tp thblv w2in poiwuts thore is a oortaln

e it bt

- Conditions for detaining a porson prior to_arrest s

If, for the necds of thc investigation, the "officier de police
judiciairo" is led to dotain one or more of tho persons covered by Artlcle 50
(text not glvon), the "gardc & vue'" camnot excced 48 hours.

(1) or after 48 hours in thosc countrics wherc this is tho normal poriod
of detontion.

~
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If therc is strong corroborative cvidence against somconc which
might roesult in his being charged, the "officicr>dec police judiciaire"
must bring him before the "Procurcur dc la République", within 48 hours
at the latcst.

"Officiers de polico judiciaire" are empowered to order this type of
"garde & vuc"; which is applicable in the casc of a flagrant offcnce
punishable by imprisonment.

-~ Physical Conditions of Dotention :

The normal poriod of detention is 48 hoursj it is twice as much
(96 hours) when thorc is a throat to State scourity. \

Under ordinary criminal law this period of 48 hours can"bo extondod
for up to 96 hours on the writton authorisation of the "Procurour de la
République" after he has oxamined the file on the casc.

The "garde & vuo" cnds oithor when the detainod porson is releasod
by tho "officier do police judiciairo" or when he is brought beforo the
compctont magistrate.

- Rights of persons dotainod prior to arrcst and safecguards for thosc
rights.

The "officicr de police Judiciaire" must notc - in his "proces—

verbal" about his interviows with any person kept undor the "garde & vue" -

the length of time spent interrogating the detained person and the rost-
periods between cach interrogation, the day and time at which the detainecd
person was oither roleased or brought before the competent magistrato.
Theso notes, which must compulsorily give the rcasons for the "garde & vuo!,
arc initiated by the detained porson.

Furthermore, a special register which can be chocked by the legal
authorities, is kept on all police or "gendarmerie" promises.

At the end of the normal period of the "garde & wuo", the detained
person can be medically cxamined if hce sc roguests and he ig informed of
this. If he feols it nccessary, tho "Procurecur de la République" can
officially or at the request of a member of the detained person's family,
appoint a doctor to cxamine the detained person at any time during the
"garde & vue'.

- Conscquences of breaking the rcgulations s

The Democratic Poople's Republic of Algeria gave no information on
this point.




- 18 -

Gr.

DAHOMEY

- Police powors of detontion prior to arrcst ('"garde & vuo”)s

Undor the 1967 Dahomcy Code of Cfiminal Prooeduro,tho police havc the
power to detain porsons prior to arrcst (the "garde & vue").

- Conditions for detaining a porson prior to arrcst 3

All offcencog under criminal law, but more specifically "délits" and

"erimes", can givo risc to the "garde & vuc". It can be applicd as a
yreventive measurcy; for the protection of the public.

Personsg empowered to order a ''garde & wvue" are "officicrs de police
judiciaire" and officiers of the “"geondarmerie!" and the "service judiciaire',
tho heads of "arrondissements" and villages (in some cases), cortain
officials of the Customs Authorities; and of the Fraud and Fiscal Authorities

‘with "police judiciaire" powers.

A person is considered to be a suspect when thero is strong
corroborative ovidonce pointing to his guilt.

The "garde & vue" can be applicd t0 a witness,-a minor or any othor
person who might be able to help the police in their enguirics, in the
following cases s "procédurc d'enquétc préliminaire", a flagrant "délit",
the exccution of a "commission rogatoire" issued by a "juge d'instruction',
or onquiries into cascs involving State sccourity (see FRANCE).

- Phygical Conditions of Detention

The normal period of detcntion is 24 hours if enquiriss are carricd
out in the place where the "officier dc police judiciaire" resides and,
when the scenc of the crime is further away, can vary from 48 to 72 hours,
deponding on the distance involved.

The period of detention varios deponding on whother the person
concerned  is a suspect or witness, and also on the distance involved
(mentioned. above). : :

It can be cextonded by 48 hours in the casc of suspects, on the
written authorisation of the "Procurcur de la République" or the "juge
d'instruction" (when a "commission rogatoirce" is boing oxocuted).

The "garde & vue" begins from the point when the detained person
vould not bo allowed to leave if he expressed his intention of doing so.
It cnds when tho dotained porson is brought before the magistrate or when
he is roleased by the police.

In this connection, the police cannot releasc a detained porson on
bail.

i T T
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. ‘A person can be kept under the "garde & vue" anywhero, but normally
is detained on police premiscs. Thoe use of ceolls is only rocommonded when

tompo?arily detaining dangerous porsons 3 these ceclls have to comply with

certain standards of sccurity, hygione and comfort. The dotained porson

is searched at the outset and promigcuity between persons of difforent
gexes is avoided.

- Rights of persons detained prior to arrest and safoguards for theso

rights :

The detained person has certain rights ¢ ho must be informed of the

.. Teason for his dotention, his family and lawycr must be notificd, he must

pe'allowod to communicate with other perseons if this is not contrary to tho
intercsts of the enguiry. Also, food may be provided free-of-charge or not,

depending on the case. A doctor can be brought in at any time during tho
"garde & vucM". . : ' )

Ls soon as a person ig put under tho "gardo & vue', he is infbrmed
of these rights and the "Procurcur de la République" or tho "juge d'instruc-
tion" keep a check on tho length of tho detontion period, interrogation and
rest poriods; medical examination, cte. Thesc chocks arc made on the basis
of the notes which must be included in the "procés-verbaux" of tho enquiry.

o

- Consequonces of broaking the regulations s

. 4ny'non—rospoot or abuse of the regulations can lead to the case
beigg dismissed and disciplinary action being taken against the polico
oﬁé}oor responsible 5 civil damages can oven be awarded, to be paid by this
officer. ' ' :

FRANCE s

- Police powers of detontion prior to arrost ("gardo a vue' ) e

Under the Cede of Criminal Procedurc, an "officier do poliece judiciaire"

may, fopktho purposes oﬁ‘criminal onquirics detain a person for whom no
arrost warrant has boen issued (Articlos 63, 77 and 154 of the C.C.P,).

- Conditions fox detaining a person prior to arrost 3

In principle, all offences may give risc to the "garde & vue" whon

the "nccessitics of tho enquiry require it", but it is only used in very

excoptional cases with regard to minor offences or "contraventions'..

Distinction is made betwecn 3

- the "garde & vuc" in casos of flagrant "crime" or "délit"
(Article 63) ’

POkt b veminons e S
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the "garde & vue' in ocases of non-flagrant "crime" or aélit
and of "contravention" (Article 17) 3

. , " o
the "garde & vue' 1in enquiries carried out under grders ("Commis
sion rogatoire'") from a "juge d'instruction" (Article 154) 3

the "garde & vue' in cases where State security is thr:itepiq g
) . i ] 5 did : orities
this is governed by special regulations § different au S

ec ' arde & " oand i th ig not the dame.
decide on the 'garde a vue’ ant ite leng 8

No text allows the 'garde 3 vue" as a preventive me%surg ;"there cin )
ly be a ngarde a vue' when there is a "commencement dtexécution" (the star
only , X

of the commission of an offence) which constitutes the attempt in cases
where +this is punishable.

& " "ficiers de
Police officers empowered to order a ”gar@e & vue arﬁ Ofilcijessg
police judiciaire" and members of the '"Gendarmerie nationale', who

empowered by the "Procureur général’.
The term "suspect'" is not defined.

i - who is likely, either as &
son ~ whether adult or minor - W .
. Aﬁi zii;ect to be able to "provide information about 3@@ gff§n§iegr
88 <] e : : .
Z%Zﬁ: :rticles andgdoouments seized "can be the subject of a '"garde a

- Physical Conditions of Detention

o e L
The normal period of detention is 24 hours. AthtgizopZigggthi %zp
’ & than this. For suspeciss '
under the "garde & vue' longer 4 e e 1 eriod o8
3 » République
to up to 48 hours by the "Procureur de . : ; : °
ﬁﬁzzgdg?instrﬁction” (where a Moommission rogatoire" is being executed)

With regard to "crimes" and "délits" against State securi@y,agge
normal period is 46 hours3 but thiﬁPcan he eztizgiilfoztlgcizgstzn+he
s the "Procureur g€ A ‘
B e sarots a6 i " jug tinstruction" of the "Cour de
"e fireté de 1'Ftat" or by the "juge d'ingtry our
S%iziédgesl'Etat” (if the police are making enquiries under a "commisslon
rogatoire" issued by the latter). . .

Any. extension requires the written authorisation of the magistra?e°

| ‘ ‘ » 3 n.

Tn principle in the "enquéte préliminaire" (nonéflagrantb”crlzis
and "délits" and "oontraventions") the detainedtiérsog 2?szh2efi§:zg

) é igue!" before the end oi tne Ll
vefors the "Procureur de la République fore the, A
dztention period of 24 hours. He may then autho?lae %n eftizglgg algeoiSion
excepfional cases, this extension can be authorlfed y I_PJ"?ai'uef" ine
téken withouf the detained person being brought before he quet” {

Public Prosecutor's Office).

| - - " ' .-' 0]
This also applies in the case of the exequt}on”oﬁ a ‘COZ$;zflzz
rogatoire", but in such cases the "juge d'instruction' 1s comp ,
: . - " ] o R
authorise an extension of the "garde & vue if necessary

AT
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The "garde 3 vue' beging from the moment when the person is
provisionally deprived of his freedom by the police or at the beginning of
police interrogations. It ends either when the detained person is released
or when he is brought before the competont magistrate if theore is strong
corroborative evidence which might result in hils being charged.

A person kept under the "garde a vue" can be held on any premises
necessitated by the enquirics, but a witness is never kept in a cell.

Cells are desgigned to prevent escapes and suicides and normally
comprige the minimum requirementg : wash-basin, lavatory, heating, etc.
The detained person is searched bhefore he is locked in. Promisculty is
avoided between persons of different sex or between minors and adults.

v

- Rights of persons detained prior to arrest and safeguards for these
rights 3

The "officier de policc judiciaire" has to include in his "procés-
verbal" everything relating to the "gardo & vue" (including the rcason for
it) and have this approved by the detained person. No regulation stipulates
that the detained person's family or nsxt-of-kin must be informed. He is
not allowed to receive a visit or help from a lawyer. Any visits must teke
place in the presence of the investigating officer j they must not be
contrary to the interests of the enguiries.

Food is provided fres-of-charge. The detained person has the right
to be medically examined after 24 hours of "garde & vue" 5 in fact, this
is allowed at any point of the detontion. The detained person cannot appear
before a magistrate to challenge the legality of his detention. The
"officier de police judiciaire" must inform the detained person of hisg right
to be medically examined. Article C.117 of the Code of Criminal Procedure
stipulates that "the detained person must receive decent treatment, both
physical and mental

The legal authorities check that all the regulations applicable to
the "garde 3 vue" are respected and control the overall police procedure ;
they do this from the "garde & vue" register and the notes on the enquiry

procedurc which mention notably the request for a medical examination and
the resulting action taken.

- Consequences of breaking the regulations :

The "Chambre d'Accusation! of the "Cour d'Appel" decides in this
case whethor the police enquiries should be cancelled and if this cancella-
tion should apply to the unlawful dotention or to all or part of the police

“investigation proccdurc.

The "officicr do police" responsible can be the subject of legal
and administrative punishment. He can also be obliged to pay damagos to
the victim, following a legal action called "prise & partie".
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- Miscellancous 2

The following modifications would be desirable ¢

- abolition of tho right to a medical cxamination after 24 hours,
but tho detained person and tho investigator should be given tho right to
have this carricd out at any time 3

- oxtonsion of tho "garde & vuo" period for cortain Terimes" and
n3élits" committod by gangs of offeondors.

LEBAWON

- Police powers of detention prior to arrest ("garde & vuc")

In tho Lobanesc Ropublic, logislation ompowers the Polico to exerciso
the “garde & vue" 3 Articles 29 and 44 of the Codc of Criminal Procedurg,
Article 197 and 199 of Ordor—-in-Council of 5th Aggust 1967 on the organisa-
tion of the "Forcos do géourité Tntérioure" (F.S.I.). Qa§e~law hgs_extonded
these powors to cever the "engudte officisuse’ (unofficial enquirics -
seo bolow).

— Conditions Tor detaining a person prior to arrcst 3

The "officior do police judiciaire" can decide, for the purposos.of
the en¢uiries, to forbid persons present at the sceno of the cylmo tg leave
until his work thorc is finighed. Anyonc who. docs nQ? comply'w1?h this order
can be put in a cell and brought before thoe "juge d'lgsﬁrucflon' to be .
sontenced by him, on tho findings of the "Procureur ggneral‘ (1—10 days
imprisonment and a fine of 1-10 Lebanosc pounds — Article 29 of the Codo
of Criminal Procodurc).

Offoncoes and circumsitancos which may give Tise to tpo tgarde & vuo"
are : flagrant "crimes", flagrent 13élits" liable to bo punlshoq by a term
of imprisonmont, and "orimos" aand "délits" (flagrgnt or not? which are
committod inside a housc the hoad of which calls in the polico.

Ags a preventive moasurc, Tho polico can subjoct any porson who is
3 ~ e 1
obviously drunk or mentally unfit o the “garde & wue's

- Tho following may order “garde & vue" ¢ tho "dircctour", "o?f%c;ois"9
neommissaires" and "chefs des postos" of tho T.8.1.3 the "SOHS*OfflClg?S
of tho "police judiciaire" 5 tho ngous-officiors" attached to the"reglonal |
stations of the Beirut Policc j also, tho "Mouhafoaz" (profetg).; Qalmﬁcams
(sub-profets), “"Moukhtars" (mayors), tho "directour" and "commissaires" of
the "Sfireté Généraleo" ; captains of ships and aireraft (Article 12 of tpo
Code of Criminal Proccdure). ' : : 4

A suspoct is a porson Who CORMOS between a witncss and the porson
who may bo charged.

i et i dmeie
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4 witness can bo dotained by tho police when found at the sceno of
a "crime" or "délit", when the head of a houschold has called in the polico
in the casc of a non~flagrant "crime" or "déiit", and when a “commission
rogatoiro"” is being excecutod (during an investigation ordored by a "juge
d'instruction').

Only minors agoed 7 and ovor can be subject to the "garde & vue" as
a witnoss or suspect.

Finally, any person whose identity has to be chockod may also be

‘subjoct to the "garde & vue'.

"' = Physical Conditiong of Deoitontion :2

The period of detention is 24 hours. This can be ronewed once on tho
authorigation of the "Procurcur général". In the casc of a flagrant offence,
the poriod bogins from the momont when the "officier de poliecc judiciaire!
grrives at the sceno and lasts until the end of his work. In othor cases,
it begins from the moment when the person concerned is brought to this
"officor de policc judiciairo. e

The "garde & vuc" ends either whon the detained person is releasod
by the .police or whon he is handed to tho magistrato. The polico have no
powors to relcasc someone on bail. The Ygarde & vue" can take placc at
the scone of enquirios, in police offices or, in coertain cascs, in a ccll
which complics with normal standards of sccurity and hygicnc.

The power of arrcst is accordod to the “"Procurcur général" and to

the "juge d'instruction" only 5 it is the latter who docides whothor or not
a person should be chargod. "

A scarch of tho deotaincd porson is compulsory and promisculty botween
detained persons of differont sexes or between minors and adults is
forbidden. '

- Rights of persons detained prior to arrcst and safeguards for theso
rights s o :

The' detained person is informed of the roason for his detention. If
the police officer agrocs, his family is notified. He is provided with food.
Ho has the right ~ after requesting and recoiving the authorisation of tho
"Procurcur général" - to bo cxaminod by a doctor. The treatment currontly
received by detained persong conforme to the M"minimum rules" in roespcct -
of medical. services, hygiene, food, rcligion, ctc.

The "Procurcur général" and the "juge d'instruction", togothor with
highcr-ranking officers, arc rosponsiblo for checking that the detained
porson's rights arc rcspoctcd. Thisg chock covors the logality of the roason
for the detontion, its longth and the troatment givon tho detainod person,
and is based on tho spccial "“garde & wvuo" rogistor and the notes in the
"procés-vorbal' drawn up by the "officicr de police judiciairo".
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- Consoquonces of breoaking the regulations :

Non~reospect of the regulations can result in the casc boing dismissed,
sorious disciplinary and penal sanctions against tho police officer respon-
siblo, and oven civil damages which have to bo paid by him.

~ Miscollanoous 3

Caso=-law allows the oxercice of tho "garde & vuo" during the carrying
out of an "enqubto officicusc", cithor on thc initiative of the "officier
do police judiciaire" (following a complaint or accusation) or on the orders
of the "Procurcur général". This allows tho magistrate to screcn complaints
and accusations, to reliove busy "instruction" scrvices and to safoguard
tho intorosts of the detaincd porsons thomselves.

MAURITANIA ¢

- Polic2 powors of detention prior fto arrcst ("garde a vue") g

The Codo of Criminal Proccdurc of the Islamic Republic of Mauritania
governs the "garde & vue".

- Conditions for detaining a porson prior to arrost @

All "crimos" and '"délits" can give risc to thoe "garde & vuc? 5 it
can also bc ordorcd as a preventive measurc.

The compctont officials arc the "officicrs de police judiciaire"
and civil sorvants with the rank of "officicer de police judiciaire"
("commandants de cercles", mayors, chairmen of rural councils, commandors
of Army patrols, ctC s..)e

‘A witncss can be subjccted to the "garde & vue" if enquirics make

this nocessary, for a maximum period of 48 hours ; this also applies in
the cago of minors and other catogorics of persong.

-~ Physical Conditions. of Detention s

The normal period of the "garde & vue" is 48 hours, excluding Sundays
and public holidays. Thig applics for both suspccts or witnesscs,; but in
the cage of mattcrs endangering State security, it can bc cextended to a
maximum of 30 days on tho written orders of the "Commissairc du Gouvornement"
attachod to the "Cour de Streté de 1'Etat", of the "Procurcur dec la
Républiquo" or of the "juge d'instruction."

The normal pcriody‘ﬁndor ordinary criminal law, can bo extendcd by
48 hours on the authorisation of the "Procurour dc la Républiquo" or of
the "juge d'ingtruction". But whon the person concorned is apprehcended
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some considerablo Qistanco from the scat of the competont jurisdiction the
per;od may automatically be extended by ono day for ovory 50 kms involvod
however; it must not oxceod a maximum of 8 days in all.

°

5

. thIn general, the "garde A& vue" ig calculated cither from tho momont
¥ten ¢ person concerned is first interviewed or whon he is apprehendod.
ends when the dctainod porson is brought before a magistrate or roloased.

' v Iﬁ'ﬁakos place in police stations or tho of T4 i i

. It tekes g olice s 1cos of the "Direction
de la Surgte Nationalce" and it igs always possible to put the suspoct i; a
c¢ell ; this coll must comply with certain standards of gocurity and

hygicnc.

‘Procautions ar ) : - - -
bot 2 S ‘q4ta&on to provont suicide, and to avoid promiscuity
woon persong of different soxes.

- Rights of porsons dotainod prior to arrest and safoguards for these

rights

The detainod person has scvoral i
: 8 .ghts. Onco he has been brought
before the compotent magistratc he has tho right to be medically oxagined.

) ”‘Artlclcv57 of the Mauritanian Code of Criminal Proceduro stipulatos
thgﬁ in a}l.casos of "garde a4 vuc", whatevor its longth, the "officier do
poi?ca Judiciairo" must Justify the measurcs ho hag taken to the compotenﬁ
magistrate. Notos arc mado in tho "procés-verbal" of the interviews. ’

. ~ . ) N
= Lonsequences of broaking the rogulationgs

A complaint can bo wmadec o the competent i ’
v rompe t magistrate ab n-
respect of the rcgulations. ¢ ot any non

£ - s
2J(Tho actual consequences of any non-respect of the rcgulations
covering the "garde & vue" woere not speeified).

SENEGAL 3

T ——————————

- Polico powers of detention prior to arrcst (garde & vuo)s

irticles 53 to 55 and 69 to 146 of Law WO 65-61 of 21st July f965,

which constitutos the Soncgalcso Code of Criminal Proccdurc, dofine tho

powers and duties of the police with rogard to the "garde & vuo".

f‘COnditiohs of detaining a person prior to arrcst

1

Whon a "crimo" or "délit" has been committod, the "garde & wvue" can

bc applied to any porson if, during the enquiries, i
. son 1 , el quiries; 1t appoars necessary to
cstablish or check their identity 3 it can also apply to any porson liioly




;ﬁ'mﬂ,

Gr. I

I

- 26 -

to be abloc to provide information about the offcnco or about the articles
or documents seized, and finally, to any person who is found at the scene
of the crime. :

Tho polico may keop a porson under the "garde & vue'" as a proventive
measure. 4

In addition to "officiers de police judiciaire'", certain civil
servants or officials of tho Customs, Tax, Registry and Forecstry Commission

“Authorities can order a "garde a wvuc'".

Regional governors and Profets arc,; in certain special circumstances,
empowerod to investigato or havo investigated by "officiers de police
judiciaire'", “crimes", "délits" and "contraventions".

A witness can be kept under the "garde & vue" in all cascs wherco

the evidenco ncoded to esgtablish tho truth requires dotailed enquiriscs.
This also applics in the case of a minor.

- Physical Conditions of Detention :

The normal detention period is 24 hours. But in the casc of a
suspoct it is 48 hours, excluding the time taken to conroy the suspect,
plus a further 4R hours on the written authorisation of the "Procurcur
de la République”ﬂ For a witness tho doetontion period is 24 hours and cannot
be extended. '

Also, in the case of a flagrant offencc, the "garde & vue" can be
for 24 or 486 hours ; in tho casc of a non-flagrant offence .it can only be
applied to persons against whom there is strong cvidenoco of guilt j it
is then for 48 hours.

In tho casc of "crimes" and "d&€lits" against State scocurity, tho
detention period is doubled 3 this is also the case in a statc of siege,
a state of emergency or, whon goverunment is threcatencd, if the President
of the Republic so orders.

Undor ordinary criminal law, an cxtcnsion of the "garde & vue" is
granted on tho writton authorisation of the"Procureur de la République',
tho compotent "jugo de paix" or the "juge diinstruction" whon tho latter
ig in charge of the casc. R

Tho dotcntion periocd is calculated cither from the moment the
dotained porson appears before the "officier de police judiciaire", or
from the bheginning of the interview with the witness or from the point at
which the suspect is actually depriwved of his froodom of action.

Tho "gardec & vuc" conds whon the detainod porson is releasod by the
police or when he is brought before the "Procureur de la République'", which
is compulsory if there is strong corroberative ovidence of guilt.

The policc cannot relecasc a porson on bail (in the sense of 2 sum

. of monoy) in Sencgal.
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A porson can be kept under the "garde & vuce!" on any premiscs
which fulfil conditions of isolation, socurity and hygiene 5 colls must
of course fulfil such conditiong. In-addition, tho detained person is
soarched prior to thu Leginning of tho dotention period to avoid tho
poseibility of his committing suicido or injuring himsolf. Womon are kopt
apart from men, and minors from adults.

- Rights of porsons detained prior to arrest and safoguards for these

rights

Tho following aro somc of the detainod porson's rights : to bo
informed of the reason for the “garde & vue", to have his family notified,
to roceive a visit from a lawycr or other persons,; to obtain food, to bo
oxamined by a doctor, cither at any time on the instructions of the
"Procureur do la République" or after 48 hours at his own roqﬁost.

The detained person is informed of his rights as soon as he is
detained. A check o ensure that these rights are respected is carried
out by the "Procureur de la République", the "juge d'instruction" and,
in the last resort, by the "Premier Président de la Cour Supréme" (First
President of the Supreme Court). This check is carried out on the basis
of the "garde & vue" register and from the notes in the "procés-verbal"
initialed by the detained person.

- Consequances of breaking the regulations 3

If the regulations are not respected, the case can be dismissed and
disciplinary action taken against the officer responsible.

- Miscellaneous :

These regulations - which are inspired by the French Tode of
Criminal Procedure - prove satisfactory.

TUNISIA =

- Police powers of detention prior to arrest ("garde A vae") s

Articles 84 and 85 of the Tunisian Code of Criminal Procedurs define
the powers and duties of the police with regard to the "garde i vue",

- Conditions for detaining a person prior to arrest

oo

"Crimes" and "d€lits" can give rise to the "garde & vue". Also,
the police can keep a person under the "garde & vue" as a preventive
measures.

e oy
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Percons empowered to order a ”garde & vue" are police officers
with the rank of "officier de police judiciaire", also members of the
Customs and Economicsg -Authorities. -

A witness can be kept under the "garde a vue" to prevent him
leaving the place where enquiries are being carried out, or %o avoid
any reprisals from those who might be implicated as a result of his
evidence. This also applies to any person involved in cages of "crime"
or "délit", with the exception of ‘mémbers of parliament and diplomats,
for whom there ig a special procedure.

- Physical Conditions of Detention :

The normal detention period is 48 hours. This can be extended,
by the "Procureur de la Républiquc", by 24 hours, which can be renewed
once only in cases where several connected "délits" are concerned or
where several persons are involved.

The "garde a vue" beging from the moment when the detained

_person arrives on police premises j it ends when he is brought bvefore

the "Procureur de la République" or when he ig réleased hy the police.
The Tunisian police cannot release a detained person on bail.

A person may be kept under the "garde & vue' on police premises
and, in exceptional cases and as a security measure; in a cell which
must comply with certdin standards of socurlty and hyglene.

The detained person is thoroughly searched before belng locked Up.
Promiscuity between persons of different sexes is avoided.

During the enduiries,; minors are handed over-teo-their parents or
sent to rehabililitation centres. . S e

- Rights of persgons detained prior to arrcst and safeguards for these

~rights :

The detained person has the right to be informed of the reason
for the "garde & wvue", to have his family notified, *o communicate with
other persons, on condition that this does not hamper enguiriés, i1+
obtain food (free-of-charge or at his own eoxpense) and to be examined at
any time by a doctor.

The treatment ofvﬁgrsons %hg aie kept under the "garde a vue"
conforme to the United Nations "Standard Minimum Rules for the Treatment
of Prisoners".

A check is made of the length of the "garde & vuo", the absence
of cruelty, notification of the measure; &tc... by thé "Direction de la
Police Judiciaire" on the basls of .the "garde & vue" reg;stor°

~ Conscquence of breaking the regulations :

No provision is made for the case being dismissed, but the police
officer responsible for any non-respect or abuse of the regulatlons can be
pun1<hed Any damages awarded the victim have to be raid personally by the

"officier de police judiciaire".

P
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GROUP  II

Countries where the police may temporarily detain a sgspect without
immediately reporting to the legal authoritics but where their powgrs are
limited with regard to detaining or holding a witness for questioning.

These countries are : ARGENTINA, BELGIUM, PERU, URUGUAY.

In these four countrics witnesses can only bondetained or held
forvquestioning in certain circumstancesg which vary from country to country
(for example, when & witness is found at the scene of a f}agrant offence%
when it is feared that a witness will ahscond, when the witness refuses to
report to the police).

In Belgium, the main aim of police detention of a person after h}s
apprehension or "saisie provisoire" (provisional seizuresis to bring this
person before the competent maglstrate.

In Argentina, Peru and Uruguay, "detencién"? when agplied to Fhe"
suspect, is & legal concept which covers both the.ldea of -apprehe§s1on
and "detention" during the police stage of operations. Thg power.of
"detencidn" exercised by the police 1s more or lesg associated with the
judicial investigation process.

ARGENTINA s

- Police powers.- of detention 3

'Articles 5 and 6 of Order-in-Council W° 333/58 and the Code Qf
Criminal Procedure of the Federal Capital define the‘powers and dgtleg of
the police with regard to detention, in accordance with the Constitution.

~ Conditions for detaining a person s

. 1
In principle, all types of offenco (i.e. "delito" and "contravencion')
can give rise to detention, whatever the sentences involved.

IS
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Under the Code of Proczdurs of the Pederal Capital, the decision
to detain a person can be taken. s

a) by the Chief of Police of the capital and by his officers in the
casc of personsthey catch in the procsss of committing an offence,
or of persons against whom there is strong evidence or a "semiplena

prueba’ (incomplete proof allowing a strong presumption) of guilt
(Article 4) ~ :

b) by police officers, in the same cases, when "delitos pﬁblicos”
are involved and when therc is a suspected offender (Article 184,
para.4)“;,

c) when, in the case of a "dolito" which has been committed or which
is presumed to have been committed, it is not possible to deter—
mine immediately who is the guilty person among two or more
persons who are apparently involved (Article 364, para. 1) 3

d) when the authorities responsible for the judicial investigation
or for the "prevencidbn del sumario" feel that none of the
persons present at the scene of the "delito" should be allowed

to go ayay before the end of all police enquiries (Article 364,
para. 2).

Article 5 of Order-in-Council N°'333/58 on the Federal Police allows
the police +to detain, as a preventive measure and for a period of not ‘more
than 24 hours when circumstances Justify it, any person about whose
previous history they need‘information.

Apart from this case; detention cannot be 1egally Justified if
there has been no breparatory action for committing an offence or if there
is no reason to presume that an attempt to commit an offence has been made.

Any officer with the status of police officer can order a peréon to

be detained, excep? in the casc of a woman guilty of an offence against
the "Edicto de escandalo".

Other administrative bodics whose officials are cmpowerced to order
somcone to be -detained include the Port Authorities, tho National Gendarmo-
rie,; the Immigration Authorities, captains of boats and aircraft. '

The law does not define a sugpect.

A witness can be ordered +to be dotained s
= when enquiries into a "delito" require evidence from a witnoss who
refuses to provide it (Article 364, para 3) ;

- when there is reason to belicve that a witness will abscond, when
his evidence ig necessary to clarify the matter and identify the
guilty person(s) (Article 364, para 4).

A minor can be detaihed, provided that the provisions concernihg
minors are complied with.

i

e :
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Any person may bc detained, with the cxception of State and
Govornment officials.

- Physical Conditions of Detontion 3

Under Article 5, para. 1, of tho Organic Law of the Federal Policoy,
the normal period of detention is 24 hours 3 when acting as "autoridad de
prevencidn', the Federal Policoe must immediately bring the detaincd person
before a magistrato. :

In tho case provided for in Article 364, para. 1 (cf. (c) above),
the person can only bc detained while the "sumario” investigations or
the "provencidn" prococdings arc being carricd out; in any casc, simple

detention cannot last for morc than 48 hours in this caso.

Tn the caso provided for in Article 364, pafa.2 (of. (d) above),
detontion must end as soon as the detained person's statement has beon
recordod, unless he proves o be implicated in the "delito".

Tho temporary detention of a witncss (cases provided for in Article
364, paras. 3 and 4) must be limited to the time necessary to obtain the
detained person's statement or the information regquired.

In cases whore it is possible to extond the period of detention9
this must be authorised by the magistrato.
Tho Federal Police can only cnd the de?ention of a person in cases
of ‘dentification (24 hours) and "contravencions". When a magigtrate is
invelved in the case, he has to take this decision.

With regard to the physical conditions of detdntion, the Federal
Police comply with the standards of thé¢ Regulations on the Treatment of
Dotained Persons (Decrcc 13486/46).

The reason for the detention of cach deotained person is verificed 3
various notes arc madc in a rocgister. There is a room/hall for detained
personsgy who arc separated according to the categories of offence. As a
socyrity ncasurc, all porsons apprehended arce scarched. Conditions of
hygieno arc respocted.

- Rights of detained pecrsons and safcguards for these rights

The National Constitution gives detained porsons certain rights but
thoy do not have to be informed of these rights by the police. '

Argentina has ratified the rccommendations of the United Nations
"Minimum Rules for the Trecatment of Prisoners”. a -

A check to sce that thesc rights arc respected is made by the legal
or administrative authorities ; this covers all points specified in the

v

rogulations on the treatment of detained porsons.

T R T

it

AT

2

.

N - 33 =, . Gro II

= Consgcquences of breaking the regulations 3 -

Any non-respect or abuse of the regulations regardiné detention can
lead to disciplinary or penal action being taken against the person
responsible (Articlo 634 of the Code of Criminal Procedure) and even to
civil dgmages,,Which arc paid out of public apnd government funds.

BELGIUM s

-~ Police powers of dotention

v

-In-Belgium, the policc have the right - if enquiriocs so requirec -
to temporarily hold a poerson who 'is not charged and for whom no arrest
warrant has been issucd. The main aim of this detention, called "saisie

provigseire",; is to bring the apprchended person hefore the competent
maglstrate.

. The rolevant texts arc the Belgian Constitution (Article 7), the
C?de of Criminal Procedure (Articles 93, 16, 40, 49, 50 and 106), the Law
of 2nd December 1957 (Artiolos 23 and 24) and various court rulings.

- Condit%ons for detaining a person prior to arrest ("saisic provi-
goirg") 3

The -Code of Criminal Procedurc only gives the police the power of
"saisie provisoire" -in cascs of flagrant "ecrime".: Furthormore, any policec
officer or private -individual is rcsponsible for apprchending a person
caught committing a flagrant or associated "crime" and for bringing him
vefore the "Procureur du Roi" § no warrant is nceded for this.

However,; court rulirgs have extended the police authorities' power
of "saisie provisoire", cven when cascs of flagrant "crime' are not
involved; to all offences which might be punished by some form of detention
while awaiting trial, i.c. those punishablc by a term of 3 months'
imprisonment or morc. The aim of this 1s to hand the offender over to the
legal authoritics, provided that a warrant is issued within 24 hours.

Porsons wiio may order a "saisic provisoire" arc all those with the
rank»px "officior" or "agent de police judiciaire", within the .limits of
the1§ own compotonce (forest. rangers, maritime police, railway inspoctors,
ete. ). ' '

The police have certain powers with rogard to proventive mcasures s
for cxample, thoy may detain a drunken person until hoe sobers dp,for.any
person taking part in a brawl in order to put an cnd.to this. These arc
administrative safety measures. Also,"agents de police .judiciaire" and

~ "gendarmos" can bring before "officiers de police" any porsons of

suspicious appearnacc whose identity nceds to be.:established.

T
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: s . . 1
To define a suspect - apart from cases of "flagrant délit" - the E A - Consequences of breaking the regulations s :
texts speak of "the person presumably responsible for a "délit" or "crime", :

Non—respect or abuge.of the regulatlons can lead to the case being
against whom there is strong evidence of guilt".

dismissed,; disciplinary action against the police officer responsible and

_payment of civil damages, either from public funds or bv the officer

In cases ot "flagrant d8lit", all witnesses can be detained by the responsible. . » {

police; in such cases all "officiers de police judiciaire"; who are , 5
guxiliaries of the "Procureur du Rol", have the same competence as the ; , . L : . :
"Procureur'" until he arrives at the scene. Apart from this case, it is . - Miscellaneous 3 |
Only possible toligtaiﬁ_a zitness ior whom a warrant has been issued by a i It would be-desirable for a legal text to exprossly empowor the police |
magistrate compelling him to appear. : to detaln persons in cases other than those of "crime flagrant".
Minor: are igbjeCttt? tie i;mziiigzl%2$gzilzu;; ggiﬁaiemifoiozi as g " Also, in view of the present crime situation, the lay should aliow E
apprebended the police get in tou J g o the "juge d'instruction" or the "Procurcur du Roi" to authorise.an extension
possible. of the police detention period in certain cases.

i i ; t ari
for quostiening no an admimisirative police Meacure ond thess whoes Pinally, with a view to proventiig the commission of an ofemce, it
Lor %?is ionlngta: an a tlglz rod P ; would be useful to have a text allowing, where necessary, a person to be
identity has not been established. 'kept under surveillance at his home and/or forbidden to leave a spe¢ific
place without prior authorisation of the magistrate.
- Physical Conditionsg of Detention :

The "saisie provisoire" may be upheld provided that ar. arrest
warrant is issued within 24 hours and that the detained person is notified
of this warrant within the same time-limit. An extension is only possible
in the cages of witnesses who are subjects of warrants compelling them to i PERU ¢
appear.

'the detenfion period begins from the moment when the person concerned
is actually deprived .of his freedom, and ends eilther when he -becomes the ’
gsubject of an arrest warrant issued by the "juge d'instruction", or when he : In Pefu the P0130° have the right to make arrests and order
is released within 24 hours of his detention. The legal authorities decide : detentions ("detencién").
whether a detained person should be released, after interrogating him. 3

~ Police powers of detention g

: The. relevant texts are the Constitution (Articles 56 and 55, 61, 66
Police detention can take plaoe on any premises, mainly in police 3 and 105), the Code of Criminal Procedure (Articles 52, 63, 64, 81 and 336)
utatlons, and even in-a cell, which must comply with ceritain stindards of % and the General Regulationsg of the "Policia de Invcgtlga01one~” (Articles
security, hygiene and comfort. The detained person is searched jeforehand 5 348 and 349).

and promiscuity between persons of different sexes and between.n*nors and
adults.is avoided. .

- Conditions for detaining a person 3

°

The follow1ng may give rise to arrest and detention

- Righte of persons detained prior to arrest and safeguardsbfur these »
rights ‘ - "delitos de accidn plblica", i.e. serious offences provided for by

the Criminal Code or by special laws, and which must be prosecuted automa=-
tically.

The detained person has cortain rights, in accordance with the
regulations of the Convention to Safeguard Human Rights and ths fundamental
liberties ¢ Iood9 medical examination if necessary, etc. But ns visifs are
allowed. In practice, the investigators inform the detained person that he
is being held in ordsr to bs’ brought before a magistrate withir 24 hours.
Once he has been brovght before the magistrate,; the detained person may
gxercise his right %c¢ lodge & complaint against the police authsrities if
he feels thHey have deiained him illegally« The legal authorities carry out

a check on the length of the police detentlon and on the treatmeﬂt received
by the detained person luring this period. ’

- flagrant or related "delitos" 3

- acts constituting "faltas", on condition that they are detected
when committed or immediatoly afterwards ‘

- offences of all kinds when thv requirements of police enquiries
make it necessary.
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§
The police - whose role is to prevent the commission of offences - i
may, as a preventive measure, detain a person who has committed some action g
in preparation of a crime. . _ ‘ %
reparatior 1
The following may order an arrest or detention : the Director General %
and Heads of tho "Reparticioneg Opsrativas', and all policc officers. il

Also competent are the legal and political authorities in specific
circumstances and in cases endangoring public order.

A witness can be detained if he refuscs to attend when summonod.

A minor - suspect or witness - can also be detained, provided that
he is accompanied by his parents and that the juvenile magistrate has becn
notified.,

- Physical Conditions of Detention s

The. normal period of "detencidn'' is 24 hours. Particular time-limits
are provided for by special laws (on drug traffic, gambling etc.) 3 in the
latter cases a writ of Habeas corpus cannot be applioed for.

In cases whers the nature of the enquiries requires it; the peried :
of "detencion" can be oxtonded for a reasonable period of time, at The :
request of the police,; by written authorisation of the legal authorities.

"Dotencion! begings from the moment when the name of the arresied :
porson is written in the register of detained porsons. It ends, either i
when the detained person is brought before the legal authorities or when he 7
is released.

"Dotencion" takes place on police premises. or in cells when ‘she
detainoed person is considered to bo dangerous. Standards of hygieno,
security and comfort arc respocted. Precautions are taken to prevent escapes;
injuries, suicides and to proserve the secrecy of the investigation. Persons
of different sexcs and ages arc kept apart from cach other during their
detention, o ' o

- Rights of detainsd persons and safeguards of these rigits

Porsons arrested and dataih@d‘haVG‘%ﬁé‘fdilowihg rights :

- the right %o be informed of the reason for the "detancién" 3
- the right to have their Tfamily notified
- the right to be visited by a lawyer 3 '

- the right to be examined by a doctor 7
— the right to obtain food. : i

Persons detained by the police are informed ofitheir righis at the T
beginning of the "detencidn" period. : ' "

In practice the United Nations "Minimum Rules" are observed.
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Officials and "gaolers" are rosponsible for ensuring that the

. regulations concerning detained persons are applied. There is a register

giving details of the detained porsons' case. The legal authorities
and commanding police offi.ers also carry out checks. |

- Conscquences of breaking the regulations @

Non-respect and abuses with regard to "detencién” can lead to

‘punishment of the official responsible. He can be scntenced to pay civil

damages to tho vietim. X

) el
In most cases, a writ Habeas Corpus can b3 applicd for.

~ Miscellaneous :

- The police shamld be givon the possibility in law of extending the
period of "detencidn" themselvos and the police should also be allowed to
release a dotained person on bail. '

URﬁGUAY s

~ Police powers of detontion 3

In the opinion of some jurists, Article 15 of the Constitution
would appoar %o justify the "presumario", i.o. police action prior to court
proceocdings.

Polico powers and dutics with regard to dotention aro laid down in

the Constitution, the Code of Criminal Procedure, the Juvenile Codeo, tho
Code of Civil Procecdurc, the Tradc Code and various fiscal laws.

.= Conditions for detaining a pcrson s

"Delitos™ and "faltas" can give rise to detontien by the polico. If
a person is caught whilc committing a "delito" or "falta", or if there is
"semiplena prucba" (strong though incomploto evidonce of guilt) this person
can be arrestod and detainod.

‘ Also, if:therc is a "case-of absolute necessity" j thoe majority of
Jurists allow the possibility of detaining a person-as s proventive moasurae.

Decisions to detain a person arc taken by Chiofsof Police, and,
depending on the circumstances, by all thosoc who have the status of a police
officer ; also by the Dircctor Genmeral of the Customs Au*horities.

. In the absence of any specific dofinition, the police considor a
suspect to bo a person who, from the evidence, would scen a priori to be
guilty of the offence. C o ‘ : )

st stk
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A witness who refuses.to come¢ forward and/or give ovidence, or one
who is about to .go away can be detained for a poriod of up to 6 hours

~(Artlolo 382 of the Code .of Civil Prooeduro and Codo of Crlmlnal Procedure )

Minors aged between 18 and 21 benefit from oxtonuatlng circumstances,
but a minor under 18 can be arrcstod if caught committing an offence ; he is
then handed over to the Jurlsdlctlon of the juvenile mag istrate (Articlc 130
of the Juvenile r‘ode) e

Articlo 1578 of theTrade Code provides for tho arrost of bankrupts
who have not fulfilled cortain obligations.

- Phygical Conditions of Detention

The normal length of the detention period is 24 hours (Articlo 16 of
the Constitution). '

Whon tle person concerned is a suspect, this period is 24 hours to
obtain his evidenco and 48 hours to begin the "sumario'.

When the person concerned is'a witness, the poriod includes the timo
necessary to bring him in and take his statement (Article 16 of the
Constitution). If ho refuses to make a statemont ho is arrostod until
various checks havo been made. When the person concorned is a bankrupt,
the detention period can be extended until a chock has been made that no
fraud is involved, but he can be releascd on bail even if there hes boen a
fraud.

in extonsion can be authorised by a magistratc in cases where the
laws allow him room for manocouvre, for cxample with rogard to "arrestos"
(minor arrosts).

The dotention period starts from the moment whon the intorrogation
beginsg on the premiscs indicated. It ends either when the polico have made
the necessary chgcks and teken the appropriate steps, or on tho orders of
a magistrate.

Detention usually takes placo in police stations;at she Criminal
Police Hoadquarters or in tho contral pdlice-prison. ‘Special- rooms are
provided for this, also "cells", which fulfil normal conditions of socurity,
hygionc and comfort. Inspections arc made frequently at regular ‘intervals.

Minors arc dealt with quite differently.

- Rights of dotaincd porsons:and saf&guards for theso rights

Tho rights of dctalnod pcrsons includo s

- .the right to call in a lawybrs with legal authorlsatlon, onco tho
rule of socrecy ("1ncomunlca01on") - if imposed - has beon lifted .

- = tho rlght to obtaln food 3

- tho constltutlonal rlght 3o apply for a writ of Habeas Corpus if

"tho dotainod porson has not boen brought boforo a maglstratc within 24 hours

or if the judicial invostigation ("cl sumario") has not bogun within

. -39 - Gr. IT

48 hours (Article 17 of the Constltutlon). The legal authoritics check all
points relating to detention and the trecatmont given detainod persons. For
this purposc a detention rogister is kept in all rolice stations.

- Consequonces of broaking tho rogulations

o

Any non-respect or abuses with regard to det
\ ention can lead to
severe disciplinary action against tho officers respongible.

The Constitution provides the 51bili ict]
possibility for tho vietim to obtain®
civil damages from the Stato which can in turn tako action against the =
officer responsible in cascs of scrious misconduct. '

4
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GROUP . ITT

Countries whore the policc may tomporarily dotain a suspoct but not
a witnoss and whoere, in certain cascs, police officers above a certain rank
gsharo with magistrates the power to order the arrcst and temporary detention
Qf a suspecct.

This Group consists of two countriecs ¢ PINLAND and NORWAY.

In FPinland, the normal detention poriod for a suspect (72 hours) can
be oxtonded by any police officer empowcred to issue an arrest warrant.

In Norway, senior police officers form part of the authorities
respongible for prosecution (1). Thoy arc cmpowored to order the detontion
of a guspect for a mazximum period of 24 hours.

I'INLAND

- Police powecrs of detention :

In Pinland, the policc have the right to detain a person in casos
coverod by the Criminal Law and the Police Law.

Howover, it should be noted that the police officer himsolf may
issuo an arrest warrant.

—~ Conditions for dotaining a person 3

Persons may be detaincd by the police without being charged in the
following cascs :

a) a poerson suspected of having committed an offence punishablc by
a term of 2 years! imprisonment or more 3

(1) Thore is a comparable system in the NETHERLANDS where coertain police
officors of the Royal Constabulary arc "Auxiliary Public Prosecutors of
the Queen'.

B et i o o Ve
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b) a suspect who is liablc to abscond, to intorferc with tho cvidenco
or continue his criminal activities j

c) a persbn suspectod of having committed an'offence’punishablo by
a torm of imprisonment when ho has no fixed place of rosidonce
and it is thought that he might abscond j

d) a porson who, whatevor the offence involved, docs not give his
true identity or who has no fixod place of residence and is
likely to leave Finland

o) any unidentified perscn whoso idontity the police officor wishes
to chock,

Finally, as a preventive measurc, & police officer has the right to
tomporarily detain a person who, because of his throats or behaviour, can
be considered guilty of a scrious offenco. The police can also temporarily
"take care" of a person or keep him under surveillance to proteect him from
any threcats to his 1life or hcalth.

Porsons émpowored to order detention are the Police Chief and
cortain of his colleagucs, the Chicf of the Contral Criminal Policc and
some of his subordinates. With rogard to maintaining order,; lowor-ranking

-polico officers -have more limited powers of detention.

X ‘

Public Prosecutors arc also so empoworced, as arc cortain ranks of
tho Customs Authorities and, in certain cases, porsons authorisod by the
Ministry of the Interior or tho Chancecllor of Justico.

A witness cannot be dotained, but a minor suspect over 15 ycars of
age may be detained.

~ Phygical Conditions of Detontion

Tho normal period of vpolicc dotention is 3 days and 3 nights, or
72 hours, not including tho time needed to take tho person concernod to
the police, which can be 4 days and 4 nights extra.

If onquirics roquire it, the usual poriod of dctention (72 hours)
can bc coxtondod by 14 days by the authoritics who have the powor of arrest.
Consoquently, in this casc, the total length of the detention period will
be 17 days, plus 4 days for travelling if necessary. h

This oxtension is notod in the detained porsons' registor.

The dotention period bogins cithor at the moment whon the police
officer decidos that the suspoct should be dotainod, or when the note
about the dotention is recorded. ~

At the eﬁd of tho logal poriqd of detention, the policc must oither
rolease tho dotainod person or issuo. an arrest warrant against him and
gend him to the county prison.

caiRE
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T4 should be noted that, in cortain cases, the polico mgy'dotqin
someone for ono day and one night 3 if during this period suspicilon 1s
aroused, the dotention continucs as dotention of a suspect.

Phorc is no provision for the police to rolease a detaincd person
on bail [however, this possibility docs cxist in rolation to customs
offonces)..

Detaincd persons are kept in a policc prison or, wherc tyoro arc
no such premiscs, in specially adapted coclls whenec tho.porson is
dctained until he is arresicd and sent to the county prison or untl} he
is roloased. Thase cells fulfil certain conditions of ;eourlty, hygieno :
and comfort. The suspect iz searched before being put in tbo cell. Men and
women, and adults and minors, are kcpt apart during detontion.

- Rights of dctaincd persons and safcguards for theso rights 3

The detained person must be informed of the reason for his dotcgtim@
his family is notified and may visit him. He is fed a§d_if necessary glven&
modical attontion. Sometimes a Lawyer is allowed to vigit him. Whllg the

detained person has not beon arrcsted ho cannot appecar before a maglstratew
to contest the legality of his (etention. Checkg arc nade op §11 matters i
relating to detention by tha Ch@noellor of Justice, tko Solicitor-Gencral

of the Parliament, County Superirtcndents and the chiefs of pclice
districts.

- Congequences of breaking tho regulations ¢

4ny non-raspect or abuse of the regulations Yty tac police officer
can load to disciplinary action and legal procccedings.

If a person is detained for an of fonce which ko has not committed, ;
he rccoivos componsation paid by the State.

NORWAY s

- Policc powerg of detention s

The main provigions concerning detontion arc conteined in the Law
on Logal Proccdurc in Criminal Cascse.

In principle, a decision by a magistra?o isg ?cqﬁ:ed bgforo a
person may be detained, but if waiting for thl? decison ?ntalls some
kind of risk, an ordcr can bo madec by the_publ;c prosoyution authorities,
which includc senior police officers.

“"of ‘having committed an offonce punishable by a torm of 6 months' imprison-

~

- 43 Gr. III.

°

- Conditions for detaining a person s

If a pérsoh is to be apprehended and detaincd he must be suspected

moent or more.

Alszo, any person who is caught committing an offencc ~ whatever
the sevcerity of the punishment provided for that offonce - may be apprechended
and detained, together with any person who, having committed an offence, is

likely to escape, interferc with the cvidence or commit another punishable
offonce.s o

Only scnior police officors can order a person to be apprehended
and detained instecad of the magistratoc, but if there is any risk involved
in awaiting this decision any other police officer can, on his own
initiative, order a person to bc dotaincd. In cases when the porson
concerned is apprchended (while committing an offonce) by a privato

citizen, the suspect must immediatly be handed over to the noarest police
authority. : ’ : ’

e g e o
R e e

Only suspects can be detained. Detention of suspects under 16 yoars
of age should be avoided as far as possiblc. ' '

Tie G
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- Phygical Conditions of Detention s

The detained person must be brought before a magistrate as soon as
possible, and in any casc no later than 24 hours after being apprehcnded.
The magistrate will then decido whether he should be released or
imprisoned. But the detained person can be relecasged by the police before
being brought before the magistrate. In fact, tho police - the public 1l
prosccution - can releaso a suspect if he promisces to report to the police {’
on certain datos and at certain times. On the order of the magistrate, the i
suspect can be relecased on bail, but this is rarc.

The detained person is put in a cell as soon as possibles this [
complies with certain standards of hygiene, comfort and security.. i

- Rights of dctaincd persons and safeguards for thesc rights s

°

the right to bo informed immediatcly of the reason for hig detention, to
have hig family notificd, toc call in a lawycr, to contact othoer persons
if there is nothing against this . Hé also obtains food and can be examined

by a doctor if he so requests. Finally,; he must be brought before a
magistrate within 24 hours.

The detainocd person has the same rights as if he had becen charged

The detained porson is informed of his rights, cven though thore is
no formal provision to this cffect.

The detained porson has tho right to complain to the superior
public prosecution authority, to tho court and to the Ombudsman for the

Administration, who check that tho rights of deotained persons are
respuocted.
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- Consequences of breaking tho regulations @

In cases of non-respect or abuse of the regulations, disciplinary
action may bhe taken against the police officer responsible. Civil damages
can be granted to the victim of unlawful detention 3 these are paid either¥
by the police officer or by the government.

- Miscellaneous @
There is no legal text authorising the police - for needs of the
investigation ~ to take a person to the police station when there is no
reasonable cause to suspect him of having committed a punishable act.

In 1968, the law was revised :

~ to give more legal powers to police officers belonging to the

o

public prosecution authority 3

- to allow a police officer in certain cases, to hold for que gtionis

o

for 4 hours a person found at the scene of a crime j

- o compel a person who has been apprehended and then released to |
report to the police station, for example by allowing members of the poliw%
belonging to the public prosecution authority to confiscate his passport,

driving licence, etc..
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GROUP.__ IV

Countries where the police may tem i i '
. porarily detain a suspect, but not
a witness, and where they are not obliged .to report th i : i
. e detent
to the competent legal authorities. P ervion imedistely

Lonab ze have inc%uded the following 13 countriss (listed in Prench
alphabetical order) in this group 3 FEDERAL GERMANY, BRAZIL CENTRAT °

i 3 I 5 ENTRAL AFRICAN
REPUBLIC, CHINA, KOREA, DENMARK, ECUADOR, SPAIN, INDONESIA,QIRAN LIBYA
UNITED ARAB REPUBLIC (EGYPT), VENEZUELA. ’ ’

Thg countries_in this group have legal structures and systems which
are sometimes very different and are grouped together here solely as a

result of the application of the two criteria we have followed
(cf. Introduction).

FEDERAL GERMANY

. = Police powers-of :detention ("arrestation provisoire")

o In Federal Germany "arrestation provisoirs" (vorldufige Festhahme,
provisional arresﬁ) is a measure which applies in cases involving an
offence punishable by law. . C

. Any police officer can order and carry out an "arrestation provisoire"
in cases covered by the Code of Criminal Procedure (Articles 127-I, 127—II“
164)3 by the law governing "infractions au réglement! (offences against thé
regulations) which.came into force on 1st October 19685'and'5y the various

. provigsions of maritime and aviation laws, etc. - ‘

. = Conditions for detaining a person

DRI . . H s . < X "
An "arrestation provisoire" can be made in the case of all categories

. of -offences against criminal law and against the "réglement".. However, there

are certain restrictions for cases involving minor offences. .

ek AP R
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3f he is caught while committing, or just after committing, an offence, if

there is a risk that he will escape or if he cannot be identified immediatﬂ%

Article 127~II gives the police officer a special power of arrest in%f

omcrgency, if the person concerned is strongly suspected of havin@l
committed an olfence and if there are reasons to arrest him (likelihood of a

cases of
his escaping or interfering with the evidocnce).

Under the law on the "infractions au réglement'", the police can
airest a person who has committed not an offence against criminal law, but
merely an "infraction au réglement" (punishable by an administrative fine)
when the identity of the person cannot be established immediately.

A witness cannot be detained or held for gquestioning.

Under the Code of Criminal Procedure, a person cannot be held for

questioning as a preventive measure.

~ Physical Cornditions of Detention

A person who has been provisionally arrested by the police for an
ofrence; must be trought before the competent magistrate without any
unreasonable delay, and at the latest the day following his arrest, unless
ha is releascd by the police.

If the perscn ¢oncerned has no permanent place of residence and if
there is a arrest warrant for him only because of the risk that he might
cstape, the police can (Article 127 of the Code of Criminal Procedurc)
detide not to order ¢r continue his detention provided that the act
cormitted is not punishable by a sentence involving deprivation of froedom
ané{ that the person pays an appropriato sum as bhail.

Detontion can be carried out on any promises, but the poerson is only§

plajsed in a cell if policc objectives cannot othorwiso bo-achioved.

Premises used for police detention comply with standards of security,.

comfort and hygiene. Precautions are taken to avoid detained persons
committing suicide or wounding themselves. They are searched at the outset

and persons of different sexes are detained separately.

- Rights of detained persons and safeguards for these righta 4

The rights of persons kept under "arrcstation provisoire!" include 3

- tho right to know the reason for the detention s
~ the right to notify their family and a lawyer g
~ the right to be fed and to be examined by a doctor at any time.

Checks are carried out by senior police officers, by the "Ministére
Public" (Public Prosecutor) and by the courts.

Yo udiin T et A el AT Y
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- mentioned above. Chocks arz made by senior police officiers.
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~- Consequences of breaking the recgulations s

. Any faults committed by police officers can lead to disciplinary L
action being taken against them and pessibly criminal procoedings in cases
of unlawful imprisonment or assault.

Also, a civil action can bo taken to obtain damages, which are
prayable by the police officer or official regponsible.

- Misccllaneous

It should be noted that in Fedoral Germany, the polioé have the power
to keep a person "en dépdt" ("Verwahrung" or "Gewahrsam", i.e. in custody)
in the intercsts of public safety or order. This moasurc is .taken - in
application of the administrative police law in each Stato < without it
being necessary for an offence against. criminal law to have been committed,

. The following are cxamples of such laws 3

~ the Police Law for Bade-Wurtemberg (1955)
- the Bavarian Law on Police Activities (19

55) 5 -
- the Prussian Police Administrative Law (19 ’

)

T

5)
31) 3
(

~ the Hamburg Law on safety and order (1966

- the Hessian Law on public safety and orde
bl etCo

1964).

L police officer on active duty,; with local competence, can only
grder someone to be kept "on dépdt" provided that this is in. the public
1n?erest - for example, to protect & person or to prevent him’from committing
suieide; to suppross or prevent any disturbance to public safoty and order,
?o prevent or suppross a punishablo act or one which, whilo not punishable,
is forbidden under constitutional law; etc. Within the framowork of thisg
legislation of public order and safety, no witness can be hold <Ffor quostioning
and the aconcept of "suspect" docs not oxist. A "dépdt" measure can be ordered
with regard to the mentally unfit and drug addicts.

As soon as the rcason Ffor keeping a porson "en dépdt" no longer
9x1sts or when police objectives arc attained; the porson is roleased
immediatoly or in any casc no later than the end of the Tollowing day.

. Physical conditions of detention are tho same as in tho casec of an
arrestation provisoire". The detained person's rights arc the same as thoso

. . How9ver the regulations govorning the "dépd8t" are not absolutéiy
idontical in all tho States (L#nder) of Federal Germany, or even within
the various districts of cach Stato.

eofes
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BRAZIL s

- 99lice powers of detention s

Under the extromely strict rules of Bragilian Law, the policQ cannot §
arrost ard detain a person. However, certain jurists feol that by virtus
of their statutory powers the police have the right tQ apprehend a person. ;
and submi* him to a period of dctontion which is considered to be a socurltﬂg
measurc as covered by Articleo 351 in finc of the Criminal Code. !

- Conéitions for dsbaining a person 3

Only those offences covercd by the Criminal ngo and.whi?h @ax resulﬁj
in the dectsined porson's being relecased on bail ("orimes aflangaVO}s ) can ?
give rise 1 apprchension and detention which aro grdered by.c?rfaln pollcez,
authoritics : "Dologados'", "Inspctoros", "Comissdrios do Policia". :

The polico may dotain suspects for a reasonable lcngth of time

b
gl

-which mus nover cxcccd 24 hours - in order to quostion them and carry out -
gnguirics.

s

Mimwrs aro immcdiately brought beforc the compotent legal authoritios

- Phrsical Conditions of Detontion

U5 L e Mk

Tr: period of detention never cxcceeds tho legal one of 24 hours,
whother « not the offence is flagrant. If it is cstablished that thg !
offender is guilty and if notification of the rcason for ?ho arrcst is @a@er
within 2} hours; the detention poriod can be cxtended until a logal d001s1m4
interve:es ; the dotention must be reported to tho compectent magistrato and
the defained porson ig handed over to him.

ek’ Wy

Trom the police point of wview, tho detention poriod bhogins from.the :
momort whon the policc officcrasks the person %oncornod to.accogpany ;1m toz
the jolice station. From the legal authoritics ' point of wviow, it begins
frorkthe time of notification of the recason for the arrcst.

Wher a porson is arrosted while committing a crime and the magistrats.

is informed, the detontion ends on tho magistrate's decision. In cases where -

tiere is no further justification to detain the person, he is relee}sod°
This also applics to for which bail may be to granted, oncc the bail has

been paid.

Promisecs uscd for dotention aro prisons and detention centrost When
the dotained person cannot bc transferred immediately to the appropriate
detontion contrc, h¢ is put in a cell.

The various places of detention conform to rulcs of soecurity, hygiew
and comfort. Promiscuity is avoided botwcen porsons of élfferont.sgxcs and
agoe. Dotained porsons arc scarched to prevent them committing suicide or
injuring thomsclves.

il e T
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- Rights of dctained porsons and safcguards for thosc rights s

- Detained persons have -several rights s they have tho right to apply
for a writ of Habeas Corpus.

They arc informed of their rights at the boginning of tho detontion
poriod. ‘ :

Checks arc carried out by the government authorities under tho
dirsction of the Ministry of Justice. Placcs of detention are inspoectod.

- Consoquoncos of brecaking the rogulationss

Any abuso or non-rospoct of tho detontion regulations can load to
disciplinary action or criminal prococdings boing takon againgt the officer
responsible. He can also be seontoncod to pay the victim damagos.

- Migecellancous @

Plans arc now in hand to modify the Criminal Code, the Code of
Criminal Procodurc and the Penitentiary Codey; which should make the provigions
in force moro satisfactory.

CENTRAL AFRICAN REPUBLIC :

- Polico powors of detention prior to arrcst ("garde 3 vua") s

In the Central African Ropublic, Articles 354 and B and 4¢QC of- tho
Code of Criminal Procodure dofinc the powers and dutics of the police with
respoet to the "garde & wvuc" (1).

-~ Conditions for detaining a porson prior to arrost ¢
Ll g P [%

°

All "erimos" and "délits" can give rise to temporary police dotention.
This can bo uscd in cagcs of cnquirics into a flagrant offencs or in the

case of an "eonquéto préliminairc.

In addition, it is customary - in the interests of scourity -~ for
the police to dotain a porson to prevent him committing a serious offonce

whon thore is roason to bolicve that he is about to commit guch.an’ .offoncc,

oo/ e

(1) This type of "garde & vuc" is comparablc to that svudiod for tho
countrics in Group I but diffors in that it is not applicable to witnossos.

By
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ngarde & wvue' for porsons s

f iminal P ro doos not allow tho ‘ 108508.
Godo of OrAmAAS B vering the casc of minors who commit a "crid

Thorc is no special provision ¢o
or "délit".

- Physical Conditions of Detention

"gardoe & vuc' of witnossos.

°
o

The normal period

' o . shon this measurc 1s . :
naturo of the ot igto} the "Ministérc public', this pG{lOd can botho
sendod (Article 35B of the Code of Criminal Procedurc). But wherover
an > Tl
i}gcardo 3 vue" takes place,; 1% canh pe extended to

residence of a magistra

magistrate of the "Ministare Public! in

o

suspect's interrogatloil

i saincd
Tt onds when tho stipulated poriod has oxpired or when the detain

i i "Procurcur
pergson 18 handed over jo the "Pr

3 it
i + ioc stations, ''gondarmerie
Policc deteontion takes place at pollce sta 9

=t 1" A < Al
siations or other places (vPréfcotures

i i X + oscaposi
;i i so0lls, specially cquipped to proven
e woLl-vonbilator tac, in siow of the distance involved, are in
agistrate. The dotained person 18

[ $ail tho
arc used for dedaincd persons m” 5
the process of being brought beforc a m
scarched at the outsot.

AR .
Promiscuity betwecn poersons of differont

adults is avoided.

& i or the
of the "garde & vue" 1s 48 hours, whatover

ordercd outside tho place dé

8 days on the orders o@ &
cagcs of "crime'" or flagrant "de11ﬂ§

from the beginning of a

de la République’.

,town halls, otc. )

aoxes and betweon minors ang

- Righss of persons dotaincd prior 1t

rights ¢

i.ne Tson
Tho fundamental rights are gonorglly gocordodbth§ %i;;égoifpihi 9
providcé tpat they do not hampor cnquiries ¢ he can B¢ in:

? ra%a & B his
roason for tho Naarde & vucT, have

3T - 9 So
own oxpenscs D0C ovemined oy a doctor 1F he so requests

Tho legal authoritics carry gut
vue" register, the zeport of cnquirios
chocks cover the trcatment roccived by
his rights, the length of the "gardo a
examination.

| o B
o arrcst and safoguards for theoc§

family notified, rccoive food at his

Y

i it R

cheeoks from the notes in tho "gardo%
and tho "prooés—vorbaux“. These f?
the dctaincd porson, the rospect 9’1
vua", the absonco of cruclty, medict.

B
L

- Conscgquences 2f breaking tho rogulations $

Any non-rospect OT abuse of the
case being dismisscd, but disciplinary
nefficier do police judiciairc' respon

regulations doos not lead to the
action may bc takon against tho )
cible. When a vietim ig awardcd dam

troso arc paid by tho polico officer pcrsonally rosponsible.
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CHINA 

- Police powers of detontion s

o

Article & of tho Constitution and Article 229 of tho Code of Criminal
Procodure stipulate that the policc have the power to detain a person
without a warrant.

- Conditions for dctaining a porson s

°

The following may bo detaincd without a warrant 3

]
3

(1) Any person 2 caught committing an offcnce; chased by‘@embers'of
the public 3 found in possossion of weapons or proporty 3 showing traces
which give causo to gsuspoct him.

(2) Any person strongly suspected of having committed an offenco;
wno has no fixed placc of residence j who has abscondod or who might abscond
wheo may interfere with tho evidence and/or get in touch with an accomplice
or witnoss §; who has committed an ofFconce punishable by at lecagt 5 years!
inprisonment 3 who is the subjoct of a wantod circular 3

¢ who is dcnounced
as an accomplice by a person arrostod for a flagrant military offonco.

Poersons competent to order polico detention are all thosc who act as

"iudicial police officers" and assist the "Public Prosccutor" : a county

megistrato or mayor, the head of a police dopartment, commigsioner of polioco,

commissionér of public safety, a military policco officor; customs officer,
G3Cs ‘

"Suspoct" 1s taken to mecan & porson caught while committing an

offenco or involved in an agsociated case; or a person who is the subject
of investigation.

A witnoss cannot be dotainoed, but a minor suspoct can be detainod.

-~ Physical Conditiong of Detention ¢

°

The normal poriod of police dotention i1s 24 hours and this can never
vary, It is calculated from the moment when the suspect arrivos at tho police
station and is’ deprived of hig frcodom of action. The dotontion poriod onds
when therc appears to be no furthor rcason for detaining the suspeet or
when he is roleasced on bail or taken before the Public Prosccutor. ?

If nocossary, the suspoct may be put in a coli,.Which fulfils
conditions of security, hygionc and comfort. Fo has the right to roccive
food, medical attontion and visitors. Procautions arec taken to provont a
detainod person from committing suicide or injuring himself. Mon, women
and childron arc. dotained separatoly. ' ’ >

9
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-~ Rights of defained pcrsong and safoguards for those rights

A dotaincd porson has the right to know tho roason fo? his dgtontion,i
to have his family informed, to notify a lawyor and bg v151t9d‘by him, to
contact othor porsons and cven to appoar boforo_a magistrate,; if hc so
roquosts, to contest the legality of his detention.

The detainod porson is informed of his rights.

Hig troatment conforms to the Minimum Rules drawn up under the
augpicoeg of tho United Nations.

Checks can be made at any time by sonior police officials, i?spectoys;
or public progecutors,; notably on the reason for and length of the "garde at
vuo" and the health of the detained porson.

- Congequences of breaking the rcgulations @

Any non-rospoct or abuso of tho rogulations can lcad to thg caso
boing dismissed, criminal prococdings being taken.agaln§t the officer ol
rosponsible, and the award of damagcs to the victim, paid by tho. governmon g

- Miscollancous 3

Articlo 8 of the Constitution of tho Republic of China allows any :
porson who is illegally dctainod, or any person whatsoever, 1o apply i; tho?i
¢ompotont Court for an order to be made within ?4 hours to hgvi h%?so or
the porson concerncd brought boforc a court (writ of Haboas Corpus).

KOREA

AEVINGE S S S VI AT

— Policc powers of doteontion

In Korea, theo poiice havo the right to temperarily dgtgin a suspcctod;
person,; in accordance with the provisions of the Code of Criminal Procedurc -

. . $
(Articles 206 and 207), the Rogulations on Judicial Police Officers' Dutics *
(Article 24) and the Standard of Criminal Invostigation (Articlos 126—128).;

-~ Conditions for detaining a person pricr to arrcst

The following persons may be dotained by a judicial police officor :

(1) Any porsons caught whilc committing an offoncc. Howovor, if tho
tlagrant offonce is only punishable by a flno.not oxccoding 4,500 wonl
(approximatcly US $20) or by a torm of dgtontlon, the off?ndcr can only
be dotained ty tho police if he has no fixed place of rosidence.,

s %
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(2) Any parsons coneidered "quasi-flagrant offendors", i.o.
suspectod poersons who arc chasod by the publiec aftor an offonce has boen

committed,; or Ffound in possossion of suspicious articles, or who boar
obvious traccs of a crimoc or who try to oscapc.

(3) Any porsons who arc suspectod; with valid roason, of having
committed an offenco punishable by a term of imprisonmeont of 3 yoars and
over, if they aro likely to intorforc with the evidence or if thoy try to
¢scapo or aro likely to oscapc and ify, in addition - in view of tho urgency
of tho mattor - a warrant of arrost cannot first be odbtaincd from s
magistrate.

Judicial police officers of and abovo the rank of Police Liocutonant
and cortain officials of various authoritios (Immigration, Customs,
Narcotic Drugs, etc.) arc empowercd to order tho detontion.

Only adult suspocts can be detaincd by the police,

~ Physical Conditions of Detontion :

The judieial police officer must obtain an arrost warrant within b
48 hours of the start of tho detention period when ho is in a place whoreo ‘,f
there is & magistrate of a district court, or within 72 hours whon there is 5
no such magistrate. If this is impossible, he must roleasc the dotained
person immediatoly.

In the case of serious offoncos - committed or likely %o bo
committed - listed in Article 11 of the Rgport on Invostigaticn (offenceos
conncoted with disturbances of a domestic or international nature, offences
involving publie ordoer, currency, taxes, arson, murder, cte.), tho Jjudicial
police officer must report immediately to tho competent Chiof Prosccutor.

The polico can docide to roleasc a suspect who is not Iikoly +o try
to oscapc or intorforo with tho evidenco.

Suspects arc kept in detontion rooms or cclls which fulfil tho
necessary conditions of scecurity, hygicne and comfort. :

- Rights of porsons dotaincd prior to arrest and safeguards for these
rights '

The dotained porson has tho right to be informed of tho rcason for
hig dotention, to notify his family, to be visited by a lawyor, to obtain
food and evon to roquest & court hearing to challonge the logality of his
detention.

Chocks aic madc by the competent Public Prosccutors and aro bascd
on the statements of the dotaincd borsons and on the doevmonis which have
to bo made out by tho police (for examplo, the "writ of vrgent detontion").

- thsoquences of broakiﬁg the regulations s

Any non-respoct or abuse of the regulations may icad to the casc
boing dismissed or disciplinary action boing takon agairst tho police
officer rosponsible.
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~ Miscollancous ¢

Victims of unlawful detention should have the right to claim civil
damages, which is not the casc al prescent.

DIONMARK s

fap=rmm =y

~ Policc mowors of dotoation s

In principle, any decision about arrcst must be made by the courts
at the roquost of the policec. Howovor, the policce aro cmpowerod to mako
arrcets in cortain cascs (Chaptor 71, Soctions 771 and 774 of tho Danish
Administration of Justice Act).

~ Conditions for dotaining a porson ¢

If thore is rcason to fear that the purposc of the operation will
not bo achicved by waiting for an arrest warrant, the police aro cmpowerod
to arrcst s

(1) Any porson caught whilc committing a punishable act.

(2) Any person suspected of having committcd an act subjoct 1o
public prosccution, whon ho is without visiblo mocans of support or a fixod
place of rosidoncc, or when thore is some doubt about tho identity or
addross ho gives.

(3) Any person suspcoctod of having committod an act punishable by
imprisonment. :

In addition, the police aro cmpowored to make arrcsts in cascs of ;
offonces against tho State, murder or gricvous bodily harm in which sovoral §
persons have participated in rathor obscure circumstancos.

Tho policc arc only ompowored to mako arrcsts when it is considored
noccssary to onsurc she temporary prescnce of a suspect during the time
required for onquiries to be made - which must not cxceod 24 hours - after
which tac suspcct is cither rcolcascd or brought before a magistratc.

If tho polico have roliable information that a person intonds to
commit & crime, they must provont the crime boing committod, if nocccssary
by detaining him under the provisions of the Ponal Code.

411 polico officors aro ompowerod to mako arrests j in addition,
all privatc citizens have tho samc right with rogard to porsons caught whil
committing an offcnce ¢ thoy must hand such persons ovor to the policce
immediatoly.

A witnoss cannot bc obliged to rcport to the police or make a
statoment and ho cannot bc arrested if he rofuses to do cither.
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FPor offenders under 15 years'of agoe, the a i ‘
: _ 9 ppropriate moasurcs aroe
taken by tho child welfarc authoritics. .

RN
- Phygical Conditiong of Detention : w

An arrosted person must eithor be brought bofore a magistrate within S

24 hours of his arrost or be released by tho police beforc the end of this
period.

. Tho magistrate can oxtond the detontion period up to 3 times 24 hours, - ¢
if tho invostigations so rogquire. ' ‘i

The deotontion poriod begins from the exact momont tho pbiicé arrost TW
the person concornod. i R

Thoro arc no ceclls ag such. Somotimos,; whilc waiting to 60 brought i
boforc thoe magistrato (within 24 hours), a dotainod person acrusod Of an i
offonce punishable by imprisonment is taken to prison. ;

In premises usod for police dotention, minors under 18 yoars of ago
arc kopt apart from adults, as arc men from women. Prccautions arc takon
to avoid detained persons oscaping or injuring themsclvos.

- Rights of dotaincd porsons and safoguards for thosc rights :

}

|

The arrosted person must be brought before a magistrato witkin 24 ‘

hgurs, unloss releasod. His lawyer can bo present during polico intirroga- LA
tlops. Ho is informed of the rcasons for his arrost and of his righis. His i
family is notified. Hec has the right to be examinod by a doctor and is |
informed that he is not obliged to mako a statcmont to the police. E

The courts carry out choecks. Any complaints against tho policy can
be made to tho courts, the Ministry of Justico or; as a last rosort, the
Ombudsman (Parliamentary Cormissionor).

- Congoquoncos of breaking the rogulations :

. In sorious cascs of abusc or non-respoct of tho regulations a polico
off}cor can be chargod with violating the rclevaent recgulations of th
Danish Ponal Codo. Any civil damagcos arce paid by the State.

BECUADCR ¢

- 2p0lice powcrs of debtontion :

The police can ordor the "preventivo" or provisional detention of a
porson who has committed an offonce. " )
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i i i i "delitos" and
A distinction is made betwoen tho ordinary | )
"econtravancionos' under tho Criminal Codo and thosc undor tho Road Traffile

Regulations.
"pelitos" include i

—~ thoso offencos which arc tri?d automatically ; thoso arc su?—divi@%
into “delitos" punishablo by "proclusion" for which arrest and. detention arc

L i i
compulsory,; and ndelitos" punishable only by "prlslén" for which the oi‘af‘onq,‘_t2

can be rolcased on bail 3

. 8 .
- those which can bo tried on private action gacglon partlculir% fori
whickh arrest only takes place in execution of & conviction pronounced oy &ié

maglstrato.

In goneral, arrest and detcntion aro only ordered iflthgzonzze strong

ievi a itted a criminal offc ;

ounds for believing that a porson has commil nal , N
ginishablc by imprisonment (Articlo 150 of the Code of Criminal procodure) |

.
Therc are two kinds of "dotencion" @

- "doteneidn" ordered by the oxamining magistrate or resulting from a |
court scantence

- "dotoncidn proventiva" decidod by the polico.

- Conditions for dotaining a person s

i i i ~the- ary papers or who |

A person who drives a vchicle without the mocess ,
drivos wh?lo drunk can bc detained in order to bo brought bofore thercompeﬂ 
authoritics.

In tho cas¢ of ordinary “gontravonciones" against the Cri?inaéogog:d§
or of minor traffic offencos,; the policc can either a?res§ zhc oungns .
hand him over to the compotont authoritics or sorve him with a s .

s LI
Whon tho police arrcst someonc rosponsible for a flagrapt ;diligotf;
whon cnquirics by the S.I.C. (i.c. Criminal Invostlgatlgn Sorvice Ogd }
tho arrost of a porson responsible for an offenco, the person concern

ig handod over to tho compotont magistrato.

It is possiblo to dotain a pcrson in order to provent him committing
a "dolito". :
Tho Polico Examining Magistratcs, i.c. the "In?ogdon:os" andrdor .
nSubintondon os", thc "Comisarios" and "Toniontog Politicos"; ca:.o
"dotoncién"; Officors of the S.I.C. also have this powor whgg.ag Z?gthe
within their respectivo jurisdictions on tho orders of tho io
S.I.C., and cortain othor officials.

Officials of the Customs and Fiscal AuthoritiOS,~th? Municipali
Police and the Immigration Police can als0 arrcst and detain porsons i1n

S T MRIER shee

cortain ceBes. , .
Only a magistratc is competent to order that a witnoss bo dotained.

vy
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Minors under 18 years of age who have committed a criminal offonce
arc immediately handed over to the Juvenile Court.

- Physical Conditions of dcteontion @

°

Wheon the arrest is made for investigation purposcs, the detontion
period cannot exceod 48 hours, during which time the police must carry out
all necessary cnquirios in ordor to hand the pcrson concerned and tho case
file to the magistrate who is, or will be, in charge of tho casc.

The "detoncion' begins from tho momont whon the porson is deprived of
his frocdom. It onds cither on the decision of the author itios who orderod
the dotention (when there is insufficiont evidence) or when the dotaincd
porgon is brought beforc a magistratc.

In some towns in Ecuador in the caso of minor offences, the Chiofs
of the Criminal Investigation Sorvice can sometimes decide to roloasc a
dotainod porson on bail. Thig also applics to cases of "contravenciones'.

Detained persons arc kept on police promiscs and sometimos in cells,
which comply with regulations on sccurity, hygicnc and comfort.

The detained person is scarched at the boginning of the dotention
period.

~ Rights of dotained persons and safeguards for ihcso rights

The arrcsted and dotaincd person hag cortain righis. He is informed
of the reason for his "dotoneidn". Ho can notify his family and reccivo
visi?ors once the period during which ho is kept incommunicado ("incomuni-
cacion") - maximum 24 hours - has clapscd. Hec can thon be visited by his
lawyor. He is provided with food. A doctor can be called in at any time to
examine him. In ordor to obtain his rclcase, two formg of Habcas Corpus arc

availablec : onc is fixed by the Constitution (appoal to tho Chairman of the
Canton Council) § tho other is judicial.

The detained porson is informed of his rights when ho is first deotainod
and thon again whon he makcs his formal statcment to tho competont authoritics.

The trcatment given detainod persons cenforms to the United Nations
"Yinimum Rules". . :

"Inspectores" chock that these rights are rospocted.

- Conscquences of breaking the regulations:

Any irrcgularity with rogard to "dotoncidn" can load to various
disciplinary mecasurcs being taken against the officer rcsponsible and even

prosocution. Also, civil ‘damages can be awarded; those arc paid by the
officer responsiblo. : - :




SPAIN

- Polico powers of detention : ;i

The Law of Criminal Procedurc, tho Law of Public Order, tho Criminals
Code and various other tecxts definc the powers and duties of the police. i
Thoy can detain a person when there arce rcasons to suspect that he has take:
part in the commission of a "delito" or, as a proventive measure, when thomi
is roason to believo that ho is about to take part in a "delito". 3

- Conditions for detaining a person s :
'Only "delitos" can give risc to "dotencion" (doprivation of freedom .
by tho police) but not "faltas", except in the casc provided for in Article
495 of the Law of Criminal Proccdure, i.e. when the person thought tc be
rospongiblo for a "falta" has no known placo of rcsidence and cannot give
satiafactory guarantees.

In addition, persons responsible for acts against public order can b
approhended by the police. :

Article 490 of the Law of Criminal Procedure stipulates that anyone
may apprehend 3

- a person who attempts to commit a "delito'

~ a porson who is caught while committing a "delito" 3

~ a porson who has escaped from a prison bofore or while being
transferrod.

Article 492 compels the authorities or the police officer to arrestti

- any porson mentioned in Artiole 490 above ; !

- any person .who is nct charged, when the authorities or police offﬁi
have rcasonable grounds to be_icve that he has taken part in a
punishable act or "delito".

Chiefs of Police are empowered o order a “detoneidn" or; in their !
absonce, tho "inspector" on duty, as arec members of tho staff of the fiseal:
Authoritios ("vigilancia fiscal") and mayors. ‘

A witncss cannot be detained. A ninor suspect of 16 years or under
may bo detained on condition that certzin regulations are complied with s
ho must not be shut up, therc must be ro publicity, ctc.

- Physical Conditions of Détcntion 8

. . -1 .
The maximum period of "deteneion is 72 hours.

In principle, thc period of "dotencidn" starts from tho moment when 3
tho police apprehend the person concorned, and ends either when he is
roleascd or whon ho is handed over to the legal authorities.

0 e A K | R R T
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" 1 t 3 3 -
soial Dgtonclon cgn be carriecd out e¢ither on police premises or in tho
special wing of a prison. Cells are only used in special circumstancaes
we

Normal conditions of security and hygienc are respected. Promisc

between persons of difforont BeXCs and ages is avoided. w

°

- Rights of detained persons and safcguards for these rights

The rights of detainod persons includ i gl
A : : . ¢ the right to be inf
the reason for his "detencidn", the right to have his family notigiggd ig
c;ntac? a lawyerg'to be examined by a doctor, to he visitéd'by a mini;ter
o rgl}glon9 provided that this does not in any way hamper the poligo
enquiries or the "gumario" (judicial,investigation). ' . )
The detained person is supposed to know of all these rights'b;t he

is rominded of thom. Howovor he must he inf i i :
whioh mists Troriminate himoy intormed of his right to say nothing

Checks arc made by the logal authoritios.,Iﬁ addition, prisons aro

visited regularly by the oxaminine magist 1 i
b s g ooater] g magistrate, the president of the court

- Consequencos of broaking the rosulations s - T

o

A1l police o iri . . .
0 bo logal? nquirios must be approved by tho‘maglstrato if they aroc

In cases of non-respect or abusc of th i i
o : S ¢ regulations, disciplinar
ugt}indcan boltakon against the police officer and tho vic%im caﬁ bo azarded
CIV} amagog to be paid by tho State or the police officer rosponsible f
serious negligenco. ' ' >

INJONESIA

~- Police powers of dotention s

In Indonesia, Law N° 13 of 1961 on Princi isi
. aw 1 _ ipal Provisions of tho State
Po,lco,'the Code of Criminal Proccdure and tho Penal Code dofine the powers
and duties of the polico with rogard to detontion. -

- Conditions for detaining a person @

Dcfontion can be applicd in cases of thosc off i
. . ' i a cncas punishable by a
torm Pfllmprlsonment of 5 years or morc listed in Article 62 of tho Codg
of Crlylnal Procedure, and the violation of cortain articles: of the Ponal
Code with rogard to firearms, narcotic drugs, otc,

Undor no circumstanccs can a porson be detained as a pfoventivo
neasurc.
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Porsons empowored to ordor the dotention of a suspect (adult or
minor) are heads of local police stations of or above the rank of Police
Lisutenant (Sccond Class), Public Prosccutors, Immigration and Customs
officials.

A witness may not be detained by the police.

g R

~ Physical Conditions of Policc Dotention

The normal period of deteontion is 24 hours. This can bo extendod & ¢

St o e

- for 8 days by the policc for summary procodurcs ;

- for 20 days by the police on a detention order, by 30 oxtra days |
hy the Public Prosecutor and subsequently by further periods of 30 days by |
tho magistrato, until the "preliminary interrogation" is finishod. ;

After the 20-days period the police ask the Public Prosecutor for
an extension of 30 days. If aftcr these 50 days tho "preliminary interro-
gation" is not compleoted, a new application for a 30-day oxtension is made -
by the police to the magistrate through the Public Prosecutor; and so on.

Of course tho Public Prosecutor and/or tho magistrate may rofuse
tho police roquest for oxtension when thoy foel that the suspect should
not bo dotained any longer.

Tho dotontion period begins from the moment when the suspect is
placed on the dctention premiscs. It ends whon the investigator has no
furthor rcason to detain the porson concorncd. Rolease on bail can only be
orderod by the magistrate. Dotontion takes place cither in policc offico
premiges or in cells which comply with standards of security and hygione.
Prccautions arce taken to prevent dotained porsons committing suicide or
injuring thomsclves. Mcn and women, adults and minors, are detainoed
separately.

- Rights of dotained poersons and safcguards for these rights

The dotained porson's rights are s the right to be informed of the ;
recason for his detontion, to have his family notified, to be visited by
thom and othor persons, to obtain food,; to request a mocdical examination
twice a weok.

The dotained porson is not informed of his »ights. It is only
during the trial that the magistrate reminds the person charged of his
rightg.

;
Tho magistrate chocks that thosc rights are respected by examiningé
the roason for the detention; its length otc. as notod in the police report

- Conscquoences of breaking thoe rocgulations @

Any non-respect or abuse of the regulations doos not lead to tho
case being dismissed, but disciplinary action may bo takon and civil damag
awarded tho victims these arec paid by the State.
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~ Miscellancous : ‘ : B

. Tho”prosent legislation on police detention should bo revised., A
seminar on "The Indonesian National Laws" was held in Docomber 1968,

- EPolico vowors of dotoniion :

PR 'y K- . ot . - .
Aviicle 20 of ‘he Cziminal Procedurc {odo stipulates that tho
2 PR T LR . p - ¢
police Tgst nouﬁf} tho Fublic Proscculor as soon as the; receive a roport
that a "troason" or “folony" has boon committod.

In tho case of less
report the results of their
casce of a '"misgdomeancur® o
"minor offence.

scrious offences, the polico gimply have to
eénquiries, %o the Public Prosecutor in tho
e the Tastice of the Peace in the casc of a

Tho law doos not

) b WIRIVE=TS
without a warrant

o) ¥y al
igsued by a magigir

i low suspected porsons to be detained
gistre

f
LuCa

Howovor, the Criminal Procedurc. Code orders tho police to "do
overything nococsavy to provent *uo disappearanco of ovidence of a "crime"
and tho cscape of the suspect (Crininal Procodure Code, Military
Government Act and Jurisprudencec. ) ' )

-~ Conditions for deotaining a porson :

. Under this systom, *he wolico mayv devain a suspcct for 24 hours
-~ without having to arrosgt hin previoasly and withoud a magistrate's
authorisation Cin all cases ol flacrant and assoviatod. offences. A witnoss
cannot be dotained o hold for questioaing.

The power of deteniion can also be cxerciscd as a prévontivo
measure, whoro thore arc strong vousons for beliov:-- that a person is
about to commit a sorious offcuco. i

. Commissionors of Police (1.c. hoads of police siations and their
doputios) arc cinpowarod vo detain a suspoch.
Qualificd members of +tho Cusioms Autroritics, Railway Police,
and the.Ngvy'aro aleo erspowerad to detain persons within tho framework
of a criminal investigation.

~ Physical Conditions of Dotontion @

. The period of dotention is 24 hours. An oxtonsion of this poriod
is only possiblo on the orders of the Public Investigator. The detontion
period bogins as soon as the suspect is taken into custody by the police
and cnds when the suspec’ is roloascd (if his innocence has beon proved)
or when he is brought bofore the Doputy Public Prosecutor, who then asks
tho Public Investigator to issuc a warrant of arrost against him.
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Excopt in the casc of flagrant offcncos, the police arc cmpowored
to roloasc a suspcct on bail. Suspocts arc kopt on police promiscs whoro
thore arc apccial cclls for this purposc.

Thoro arc two catcgorics of cclls ¢ thosc whore suspects arce kopt
for a fow hours only whilc awaifting the ond of the engquirices ;3 and thoso
which arc reservod for pcrsons suspccted of having committod scrious
offonces and who may well bo chargod. Only coclls of the second catogory are !
cquippod with scecurity dovicos and sanitation. Dotainod poersons arc kopt
under constant surveillancc and persons of differont scxzes, and adults and

minors, arc kopt apart.

~ Rights of detained porsong and safcguards for thosc rights s

Undor Principlo 10 of tho Constitutional Law, a porson who is
arrosted must be informod immodiately, or within 24 hours at tho latost, of
tho offonce with which ho is charged. ,

The detained person has the right to be visited by a lawyer. Ho
is given food. At his roguost, ho can bco oxamined at any timo by a doctor.

He has tho right to challcenge tho legality of his detontion before
a magistrate.

The troatmeont he rocoives conforms to the United Nations "Standard

Minimum Rulos for the Trecatmont of Prisoncrs'. é

Chocks to cnsurc that the rights of detainod porsons arc rospectod
arc carricd out by thc Doputiss of the Public Prosccutor and by the Polico

Inspoction General Office and tho Imperial Inspoction Organisation. A ;

rogistor is kept for this purposc on all premigcs usced for detention.

- Congcquecncos of brcaking the rocgulatioans @

Any non-rogpoct or abusc of the rcgulationswith rogard to dotontion:
can lead to disciplinary action - and even prosccution - against tho polico
officor rospongible. The victim can also bo awarded damagos by instituting
a civil action against tho poliecc officor.

~ Misccllancous

A Draft Law cstablishing a ncew organisation for the criminal polics:
will shortly bc submitted to Parliament. The aim of this Law is to onsuro |
bottor balance betweon the respoct of individual frecdom and the roquiromm{

of law onforcoment.

3
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LIBYA

- Polics powers of dotontion 3

. Tho C>lo of Criminal Procodurc (notably Article
P°119° in ceriain cascs to dotain a person who h
is liablec to be chargoed.

24) ompowers tho
as been apprchendod and who

" - .
- Condi-ions for dotaining a porson

The police mey dotain any person s

(a) suspoctod of having «ommittod a "orime"

(b) cavnght while committing an offonco i ‘
. . o= T un -
imprisonmont of moro than 3 monthg § P Tehablo by & toxm of

(¢) susprctod of having commitbod a "misdomoa " Wi
g : anour" and
flzqd place of rosidonco and under police surveillance j o without a
(d) suspoctod of having committod
o b : 2 a theft, a fraud, sorious a
rosisting a public official with forec, or being éngagod ié traffic issault,
women and childrcn or in drugs. N ?

Any police officor of and above tho £
lice offi a rank of "scrgoant" can order
s;;poct to bo getalnodo Polico dotention can bo “pplied in cases of flagrznt
otffoncos and where there is a danger that a crime is about to bo committed.

In addition to the policc, mombors of the Customs Authorities, tho

Municipal Guaris and % ] S s :
Porsong. s and tho Immigration Authoritios have the powor to detain

The. tera "suspoct" is not dofined. U ; .
5 . Under a special law (tho Fla
and Suspocts Irw) it is also taken to moa; i ~agrancy
N 1 an a 4 g
alrcady known "o the policc). ‘ n habitual offondor or somoone

—vPhysictl Conditions of Dotention s

Tho de‘nntion period cannot cxccod 48 h
_ . o} Y - 4¢ hours. At the ond of this
period the detsined person must cithor be brought b i
E ¥ ) .the cforo the : : i
charge of the “prosecution" nr releasged. ¢ ° megistrato in

Deton?.on cnds whon 3ho suspoct proves his innocence or wheon tho

ﬁiglstrato in charge of tho "prosceution issucs an arrost warrant against
-~ 4 .

o Do#al?:d ?ersons are kopt on polico premiscs. Cells arc oqﬁippod
wi gocurlty eylcos. Precaviions are takon to prevont the detained porsons
cscaping or co mitting suicids.

Porsons of differont ~c ;
N ¢<es arc kept apart {rom cach other
adults and mi) rs. ) 88 are
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the United Nations Declaration of Human Rights.
' : At the end of the police detention the suspect is brought before one
Checks to see that the detained person's rights are resgected are of the members of the Public Proseouton's OFfice, who can decids oither to
carried out on the one hand by the Attorney General and his assistants and detain the suspect provisionally or to release him. de
on the other hand by the magistrates.

: - 65 - Gr. IV
Gr. Iv - 64 - ’ ) Gr. IV
- Rights of detained persons and safeguards for these rights % - Physical Conditionsg of Detention 3 é
The detained person has the right to be informed of the reason for The normal detention period is 24 hours ; during this time the police "ﬁ
his detention and to be visited by a lawyer. Food is provided free of charge . search for evidence and inierrogate the suspect. : .
or. if he so requests, at his own expense. The detained person can ask to be - _ . :
exgmined by a doctor at any time during his detention. He is not informed of Thig can be extended by & further 24 hours by a member of the Public L
all his rights since everyone 1is supposed to know what thgy are. The trea?- _ Prosecutor's Office (1) to allow the police to finish the enquiries being 4
ment received by detained psrsons conforms with the principles laid down in { carried out or to continue the investigation into a serious offence. ;

The police are not empowered to decide whether a provisionally arrested ‘ §
person shall be released on bail. ST _ !
- Consequences of breaking the regulations s

Any abuse of authority by a police officer is punished either by - Suspects cannot be placed in cells. -J
. . . , ings i ken against him 3 the latter o . , . : A
Z;:Ciii;nizieZCE;OZhiz z%uizogziii?%utzzlzi Z?fe;cegunder Crim;nal Law. ' During police detention, precautions are taken to prevent the detained

Lawful detention can obtain civil damagss, - persons committing suicide or injuring themselves. They are searched at the

Any person who has suffered from un outset. Persons of different ages are kept apart from each other.

paid by the police officer responsible.

- Rights of dotained persons and safeguards for these rights 3

The "provisionally arrested" person has the rights s

UNITED ARAB REPUBLIC /BGYPT): ‘ ~ to be informed of the reason for his arrest ;
- 10 have his family notified 3
- %0 contact a lawyer and be visited by him g e

- i wors of detention ("provisional arrest"): . ~ %0 contact other persons, if the investigation permits j Ly

Police po btein food T ot 9
. o r : i i t0 o obtain food free-of-charge 3
i have the right, for the purposes of an investigation, : i i

detain sgﬁ;egzilgio i;ve not bgengcharged and for whom no arrest warrant has - %o be examined by a doctor at any time, at his request

%
3
] . - _ . s ° 98 of 1945). ' ~ %0 appear before a magistrate to challonge the legality of his
been issued by a magissrate. (Bgypbian Law n® 58 of 13 5) detention and to apply for his release.

: : i "provisi 1 arrest".
This detention is called Uprovisional a All detained persons are supposed to know about these rights. The

treatment they receive conforms to the rogulations governing the treatment

- R etaining a person 3 :
Conditions for i gap of prisoners.

3 n 3 e "
Police officers are empowered to order the provisional arrest' of

a person. suspected of having participated in a crime or offence, whether A chock that the legal obligations are rospocted is carried out by 1
flagrant or not. ' . the competent magistrate, by the Attorncy General and his assistants and by }f
) the competent police officers. They are based on systematic inspections and o
However, they carnot provisionally arrest someone as a preventive police reports.
s MeaSUTE . i
i: Persons empowered to order the provigional arrest.of a suspect ), . ‘ --/°' xg
5 are judicial police officers (Article 23 of the Law of Criminal Procedure); — , '
{ magistrates, the Attorney General and his assistants. (1) The Public Prosecutor's Office compriscs the Attornoy General, Advocates
s General, ‘Public Proseccutors, and the Attorney Goneral's assistants, etc. In
Only adult suspecss may be detained by the police. the United Arab Republic the Public Prosecutor's Office controls criminal

proceedings as well as -the Jjudicial investigation in criminal cases. (ef.

"Le réle des organes de poursuite dans le procads pénal en ZBgypte" by Prof.

Raoof TBEID, 'in the "Revue internationale de droit pénal™, n° 3-4 of 1964,
 pp. 41 et saq.) ~ o
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- Consequences of breaking the regulations :

Any irregularities with regard to police detention do not lead to
the case bheing dismissed, but can lead to disciplinary action being taken
against the officer responsible.

VENEZUELA

- Police powers of detention :

The criminal policc can carry out the "provisional arrost" of &
person for whom no arrest warrant has been issued by a magistrate when they
conaider that there is sufficient ovidence against him indicating that he

has committod a "delito de acciodn pﬁblica". Such an offence is the "delito"

which is tried automatically without the complaint (acusacién) of the
victim being necessary.

The criminal police come under the authority of the oxamining
nagistrates. The police carry oubt cnquiries into "delitos", have to identify
and apprehond the presumed offenders and obtain the necossary evidence to
apply the law.

\ As soon as a criminal police officer knows of a "delito de accidn
publica'; he must report it to the magistrate, visit the scene of the crime,
ensure that physical evidence found there is protected and soize any propory
connoctod with tho commisgion of the "delito" (Article 75C of the Codo of
Criminal Procedure).

Ho takes the "declaracidn informativa' of the presumed offender
Article 75D).

He immediately givos the competoent magistrate his reports, and any
Woapons or other objects seized 3 the apprchended person is brought before
tho oxamining magistrate within the logal timo-limit (Article T5H).

The main sourccs of the above arc the Constitution,; the Law, the

Jode of Criminal Proccdurc and Court Rulings.

~ Conditiong for dotaining a person

Offencos which can give riso te "dotoncion prcven?iva? are thoso
considored under the Criminal Codc to be "dclitos do accion piblica".

It should be notod +that tho procedurc of the "invcstigacién
stmarial” can be insgtigatod cithor automatically or on the complaint or
accusation of any person (whether or not he is the vietim concerncd).

Apart from cases where it is ordored by the cxamining magistrato,
dotention is possible when a person is caught whilo committing a "delito"
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bunishable. by imprisonment (Article 183 of the Code. of Criminal Procodurc).
Article 184 spocifies cascs of flagrant "delito":

- an offence which is being, or has just beon, committod j

- an offonce for which the offendeor is chascd by the police, by tho
victim or by thc genoral public ;
- an offence whero the porson is found to ba carrying weapons, inge

truments or other objocts which give rcason to boliovo that he has committed
tho "delito",

' Anyonc arrosting a porson caught "in fraganti" must immediatoly hand
him over to tho nearcst policc - authority or oxamining magistrato.
. If a polico officer is a dircct witncss of tho commissioﬁ of a
"delito" or "contravencidn", hc must immediatoly hand tho arrostod porson
to she cempetont "superior" (1).

As a prcventive measure, the police can dctain a person to provont
a "tolito" being committod. S

Hoads of police and hcads of division'apo competent to ordor polico
.dofention; also members of the Technical Corps of the Criminal Police, the
Arped Forces and the Traffic Polico. :

There is no dofinition of the term "suspect'". 4 suspect can be said
tc be someone againat whom thero is reasonable ovidenco of guilt,

4 minor suspoct can be dotained, provided that tho regulations
covering minors ar¢ rospected.

- Physical Conditions of Dotontion s

"Dotoncidn proventiva' can last for a maximum of 8 days. It bogins
from the moment whon the dotainod porson's name is rocorded in tho appro-
priate rogistor and onds cithor when hc is rolcascd (when thoro is insufficiont
ovidenco) or when he is brought befors a court.

. The law docs not allow the polico to rcleoasc a dotained porson on
ail.

Dotainod persons arc kopt in speeial detontion premisos, but arc not
kopt in cells.

Conditions of socurity, hygionoc and comfort aro rospocted ; precau-
tions are taken to prcovent dotained persons committing suicido or injuring
thomsolvos. Porsons of differont agos and differcnt soxos arc kept apart
from cach other.

(1) "Dootrina y accion del Cucrpo Tocnico do Policia Judicial", by
Rodolfo Plaza Marquez, p. 57.
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- Rights of thc dotained porson and safcguards for those rights s
The detained porson has tho right s

- to bc informed of tho rcason for his "detoncidn" , GROUP V

- %o have hig family or noxt-of-kin notificd j , - . S

~ to contact a lawycr and be visited by him every day C

- to bo vigited by other porsons at certain timos

- to reoceive food free-of-charge

- to bc oxaminod by a court doctor when the state of his hoalth
requires it.

Countrics where tho polico may tomporarily dotain a porson but :
whore the decision to dotain somocne must be reoported to, or takon by, i
the logal authoritics as soon asg tho person is apprchended by the polico. ’ &

The detaincd porson is informed of his rights when he is informod
of tho roason for his detontion.

Chocks arc made by wvarious deopartmonts, notably tho "Inspoctoria
Nacional" Policc Dgpartment. Thoy can bc made at any time. A rogistor of | :
dotainod porsons is kopt. | |

-~ Consgquencos of broaking the rcgulations b

. We have included threg countrics in thig Group, which we have “h
In cascs of non-rospoct or abusc of the rcgulations, a complaint cap sub-divided into two catogorigs : ‘
be mado to an official of the Public Prosccutor's Offico, and this can lecad ‘ i e )
to tho casc becing dismisscd, to disciplinary action or procccdings being - Catogory I ¢ SWEDEN (tho situation in this country diffors from
takon against tho officer rosponsiblec and civil damages being awarded (paid tho othor two in that g witnoss may bo.hgld for -
by the officer concorncd). quostioning by the polico for a vory limited poriod).

The Public Prosccutor's Office controls the activitics of police : - Catogory 2 3 ITALY, NETHERLANDS (in thoso two countrics the polico
officors and can instigatc prococcdings against tho polico officor. ‘ - - .

| havo no powor to hold & witness for questioning).
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Catecgory 1

Country (SWEDEN) wherce the police may temporarily dotain a suspect
provided that they immediately inform the magistrate who whill subsequently
docide whother the detenbion should be continued, and where a witness can
only be held for gquestioning for a very limited period.

SWEDEN

- Police powers of dotention :

Tho Swedish tode of Criminal Procedurc dofincs tho rules governing
policc powors of detortion.

- Conditions for dotaining a porson 3

The polico may detain a persoen in several cases

(a) if ho is strongly suspcctod of having committed an offonce
punishable by 2 ycars' imprisonmont or morc j

(b) if ho is strengly suspoctcd of having committod an offence
punishable by a torm of 12 months' imprisonment whorc it is fga?o@ that he
will abscond or hamper cnmirics or continuc his criminal activitics 3

(c) if he is strongly suspccted of having committed a less sorious
offenco, punishable by a term of imprisonment, when he has no fixed place
of rosidonce in Swodon and i% is foarced *hat ho might abscond

(d) if ho rofuscs to give his identity particulars and addross or

if he appecars to have given false information about this or if it is foarod |

that he will leave Sweden to cscape trial j

(o) if he is caught whilc commitiing, or Is escaping after having
committcd, an oifence punishablce by a werm of imprigonment

(f) also, as a preventive measurs, the po.ice may detain any person
who has carricd out any preparatory aciion for committing an offonco, the

preparatory stage of which is punighable, or to prevent him from committing

an offence if this is the only means of proventing him.

Polico officers of all ranks arc ompowcred to order a porson to bo
dotainoed,; as arc Customs officials in cascs of smuggling.

Thero is no definition. of the torm "suspect" but the Code of .
Criminal Procodure rofors to the "suspocted person"; "strongly suspectod
or "suspocted on reasonablc grounds".

- 71 - GrnVo1

It is the duty of a witnoss to go to tho police station to bo
questionod and he can be hold thore for questioning for a period not oxcecding
six hours, ovon if ho is a minor aged 15 and ovor. = )

4 suspoct or witness found at thc scone of an offonce is obligod to
go to the police station or can bo takon thero for a maximum period of
6 hours. In casos of "special importance" for the onquirics and if the person _

concorncd may be chargod with the offonce, this poriod can be extendod to
12 hours in all.

- Physical Conditions of Detontion :

As soon as & suspect is apprchonded, the "procurcur public" mustbo
informed. Heo questions this person, or has him quostioned by a polico.
officor. Immodiatoly aftor the intoerrogation; tho "procurour public" has to
docide whothor or not to rolecaso the suspcet. If ho decides not to roloaso
him, tho next day at tho latest (or in cortain cases on tho 5th day at tho

latost) he must ask tho court to issuc an arrost warrant against tho porson
chargod.

Tho dotention poriod bogins whon the suspect arrives at tho police
gtation or frow the timo ho is approhended.

In Swedon, the policc cannot rolcase a sugspect on bail.

4 porsan suspected of having committed an offonce cannot bo put in'a
cell ; theso aro only used for arrestced persons.

Those colls conforn with the minimum standards of sccurity, hygione
and comfort. Men and womon aro detaincd scparately, as arc adults and minors.

~ Rights of detained porsons and safeguards for those rights 2

The suspect is informed of the grounds for suspicion which cause his
dotention. Hig family is notificd 5 he can receive visitors. Ho is informed
of his right to contact a lawyer, who can be appointed by tho ccurt. Ho is
fed. If ho is ill, he has the right to bc examined by a doctor. In principlg,
he has the right to ask for an intorview with tho "procurcur"(but not with
the magistrato) to challonge tho reason for, or logality of; his dctention.

The minimum rulcs drawn up by the United Nations aro applicable to
porsons dotained under the law of 25th April 1958.

The court ¢hocks to onsure that tho preliminary onquirios conform
to tho rulos in foree. Tho official roports on enquiriocs and the rogistors
of arrosts are examined overy threc months by the distriet "procurour'.

_ An appoal may be mado to the "Procurour parlomontaire prés do
1'Administration judiciairc ot civile ("Justitic ombudsmannon").
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- Consequenccs of breaking the rcgulations s

Any non-respect of the regulations by a polico officor can load to
a now prcliminary onquiry being ordercd and disciplinary action against the -
officor (loss of salary, fine, imprisonmcnt, otc.). The vietim of unlawful
dotention for morc than 24 hours can obtain a court order for damages, Whig
ere paid by the Stato which may thon tako action against tho police officoer
reaponsiblo.

-~ Miscellancous 3

Certain laws covering specific ficlds (for example, the alicns!
rogulations) cmpower the police to dotain persons in appropriatc oascs.

-3 -
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Category 2

This catogory comprises two countrics (ITALY, NETHERLANDS) whero tho
polico may dotain a suspcct - but not a witnoss - on condition that tho logal
guthoritios (after intorrogation and confirmation of tho police action in
apprchonding a porson) permit ~ or, whorc appropriate, ordor - polico
dotontion.

. In thosc two countrics, the legal authoritics must be informod of
the suspoct's apprcohension as soon as possible, but when thoy hawo authorised
or orderod police dotontion,; thie dotontion period can be oxtondod for a :
fairly long time undor the cover of a kind of "polico detention ordor"
igsucd by the magistrato.

ITALY
-~ —————

- Policc powecrs of detontion ¢

In accordance with tho Constitution of tho Italian Ropublic (Articlo gﬁ
13) and tho Codo of Criminal Procoduro (Articles 235, £35, 238 and 253), tho it
polico arc ompowercd to detain persons. ‘

~ Conditions for dotaining porsons @

Dotontion is provided for in two cascs g

(1) whon a porson is caught committing an offonco punishable by morc
than 3 yoars' imprisonmont (horoe arreost is compulsory) or by morc than 2
yoars' imprisonmont (hore arrost is optional)

(2) in the casc of persons against whom thero-aro "indicos gravos
(strong evidenco) de déli% ou de crime" ; horo an order er "mardat de
capturo" has to bo issucd by a magistratc. As soon as the porson is
approhondod, tho magistrate must be informod and he then immodiatoly quostions
tho dotainecd porson. - .

- If tho magistrato ratifios tho approhonsion (aftor chocking),
he can, at tho requcst of tho polico, oxtond thc dotontion
poriod to.the Tth day. At the ond of the Tth day, the porson
approchondod must be arrestod on the order.of tho magistrate
or rcleasocd. -

- If tho magistrato docs not ratify the apprehonsion, ho
immodiately ordors that the detainsd porson be roloascd.
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It should be noted that policc detontion is not neccssary in cases
of flagrant offences. Tho police arrcost tho offcnder straightaway - since
proof of his guilt lics in the fact that he was caught while committing the
offence - and bring him bofore tho logal authoritics.

Peolicc action can only be taken where an attompt to commit an
offonce ig punishablc 5 it may also take the form of a warning to thce porse
"grovéo d'indicos" to change his bohaviour. Detontion is ordored by "officier
and "agents" of tho "police judiciaire". A witness cannot be hold for
quosgtioning. Only a magistratc can got the policc to order a withess to
appoar.

- Physical Conditions of Dctention

Tho deoteontion period can bo coxtonded for up to 7 days, depcnding on
the type of offence. No cxtonsion is possiblo, unloss the detained person
is a mombor of thc Mafia or somc associated gang (Anti-Mafia Law of 31st Mgy
1965). In this casc, thc detontion poriod can bo cxtonded until tho 14th day
cven for thosc offences for which the "mandat de capturc" is only optional,

A notec about tho mecasurc takon is included in the official reoport
drawn up by the polico officor.

The person apprchended can bc rcloasged in onc of thrce ways

(1) at thc ond of the 7th day, unless an arrcst warrant is issucd
against him by thce magistrate

(2) after his intcrrogation by thc magistrate, whon the apprchension
is not ratifiocd duc to lack of ovidence as to his guilt

(3) on the orders of the "officior" or "agont" of the "Polico judi-
ciaire", fortho samo rcasons.

Rcloasc on bail is only provided for in those cascs whero the polic
officor has tho choice, and not thoe obligation, of making an arrcst.

Polico detention can be carriced out in any public or privato
premiscsy in police stations or the legal detention contre.

Moasurcs arc itakon to provent the apprchended person injuring

himsclf and to cnsurce that he is detaincd on promiscs suitable to his sex
and agc.

- Rights of dectaincd persons and safeguards for thsc rights :

Sinco tho magistrate has to interrogatc thc porson concernod as soo
as he is apprchonded, this constitutces sufficiont security and logal
safeguard.

The detained person has tho right te be informed of the decision
on tho basis of which the magistrate ratifies or extends the detention
imposed by the "policc Jjudiciaire'". His family is notificd. Onco a lawyor
has bcen appointod, ho can bo prescnt at certain stages of the polico
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operations Jfood is provided. A doctor can be called in if the police (or the
magistrate) feel this is necessary. :

- Conseguences of breaking the regulafions H

Any abuse of the stipulated obligations with regard to police
detention can lead to disciplinary or criminal action being taken, or to
civil damages being awarded ; depending on the caga, ‘the latter are paid
by the police officer responsible; or by the police officer and the State.

NETHERLANDS s

- Police powers of detention 3

In the Netherlands, there is no "police judiciaire" (criminal
investigation department). Police enquiries are directed by the "Precureur

‘de la Reine", as are legal proceedings for punishable offences.

Police detention can only be applied to persons presumed to have
committed "crimes" or "délits" who may be charged in accordance with the
Code of Criminal Procedure.

A distinction is made between "rétention en vue d'interrogatoire"
(holding for questioning) and "la mise sous détention policidre" (placing
under police detention). .

- Conditions for detaining a person :

As soon as a police officer apprehends a suspect, he takes him to
the police station and immediately brings him before a "Procureur de la
Reine" or one of the "Procureurs auxiliaires de la Reine" : these include
certain police officials (State or municipal) and officers of the Royal

-Mounted Constabulary (1).

e

(1) This feature can be associated with that in Finland and Norway (Group
III), but in tho Netherlands it is only after the "Procureur auxiliaire"
(or the "Procureur") "de la Reine" has himself interrogated tho porson
apprchended that he can - in certain cases - order police detention.
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- Rights for dotainod persons and safoguards for thoso rights

A "Procurcur auxiliaire de¢ la Reine" or the "Procurcur de la Roing":

himself can - after interrogation - order the prosumod offonder (if aged . A copy of tho police detontion order is handod to tho dotained
over 12) to be kept undor "détention policidre" whon this is in the interost person. During the period of police dotention, the lawyer has froec access
of the onquiry or when a punishable offence is involved which can lead to to the suspoct, oxcept in cortain cases ordorcd by tho "Jugo commissairo"
dctention while awaiting trial, whoethor or not the offence is flagrant. § or tho "Procurcur", aftor a court decision.

However, it is not possible to put a person under "détention poli- : Medical carc is providod if nocessary.

ciére" to prevent him from committing a "délit".

When - whatover the typo of "délit" committed - the presumed offende ‘ -~ Consoquoncss of broaking tho rcgulations @
is to be "held" for intorrogation, hc can only be hold by the police for 6.
hours maximum (the hours between midnight and 9.0 a.m. are not counted) s he

Unlawful dotontion is punishod by imprisonmont.

is relecascd immediatcly after his interrogation by tho policc if he is not : An cnqulry is ordcered by the "Procurcur général prés la Cour de )
put under "détention policidro" or brought beforce tho " jugo commigsaire', - Justico" if a complaint is lodgoed by the dotaincd porson.
Tho police may not dotain a witncss 5 a witness can only be placed ¥o provieion is madc for financial componsation to bo paid.

under "détention policidre" by a "juge commissairc" (and not by a "Procurou
de 1la Reino").

The "juge commissairce" is appointed by the Court of Justice for 2
ycars 3 he dirocts tho preliminary judicial invostigation and is competont t
issuc a detention order for charged persons at the cnd of the police detenti
poriod.

Finally, it should %¢ noted that any invostigating police offlcormw
stop a presumecd offendcr and ask him for his namc and addross.

-~ Physical Conditions of Dectention @

The machinery is as follows : tho person apprehended by the police .
is immediately brought before a "Procurcur" (or "Procurcur auxlllalro") do ' E I
la Roine ", who decides - after intorrogation - whether or not to order a ' '
"détontion policidro” of 2 days maximum (this can be oxtonded by a furthor
2 days but only by the "Procurour dc la Roino" himsclf). At the ond of this
dotontion poriod of 2 (or 4) days, thc presumed offender is brought bofore
tho " jugo commissaire" who, at the roquest of the "Procurcur de la Roino',
is ompowerod to issuc a dotontlon order,; valid for a period of 6 days
(roncwablo for 6 days). During this porlod, the "Procurcur do la Roine" or
tho "Juge commissaire" -~ if a preliminary judicial investigation has boen
ordcred - can allow the prosumed offonder to be quostioned by the police.

In practico,thc above-mcntioncd periods of policc detention of 6
hours and 2 x 2 days arc spont in a cell, policc station or detontion contm
thoy bogin when the presumcd offender is transferred to the police station.

- The timo betwoen the momont whon the suspoct is approhonded and the momont
when the police dotention period begins can nover cxcocd 6 hours.

Premiscs whore dotained porsons arc kept comply with normal stan&wd
of hygienc, socurity and comfort. Men and women, adults and minors, are
dotained soparately; they rcceive food.
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GROUP_VI

Countrios whero the polico may only tomporarily detain a suspect
by cxcrcising their power of arrcst without warrant and thro they can,
in principle, only hold a witnoss for questioning with his consent. 1

i

Any study of police powers to tomporarily detain persons who have
not boen charged and for whom no warrant of arrest has boon issued in thes
countrics thoreforc becomcs a study of the system of the power of arrogt
without warrant.

Wo have classificd in this Gromp 15 countrics including, in additi
to tho UNITED KINGDOH (ENGLAND), thosc whosc systoms have their origins in
or were imspired by, thc English Criminal Law and which arc consoquontly'é
influonced by this law to varying dogrocs. i

Tho Group has been sub-divided into two catcgorics ¢

- Catogory 1 @ Countrics whero tho policc must formally.arrgst a
-------- suspect bofore thoy can tomporarily detain him gnd
whero thoy can only hold a witness for questioning
with his consent (the list of theso 14 countries is
given under Category 1) 3

- Catogory 2 s Country whoero, in principlo, the policc must formally
=T=TSTTTTT  arrest a suspect before detaining him, but whoro a

witnoess can bo hcld for quostioning (UNITED STATES (f

AMERICA). '

Ao"
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Catogory 1

Countrics whero the police must formally arrost a suspoct bofore

' thoy can temporarily dotain him and whero they can only hold a witness

for questioning with his consent.

In thesc countries police powers to detain persons who have not
boon charged and for whom no warrant of arrost has been issued by a
‘magistrato aroe strictly governed by the necessity “o Tirst exercise thoir
power of arrcst without warrant. Any study of the powers given the police
with regard to theo detention of such persons thorefore involves a study -
of the power of arrest without wairant. '

COUNTRIES INCLUDED IN THIS CATEGORY.

This catogory includos the following countriocs (listed in Fronch
alphabotical order); .

NETHERLANDS ANTILLES, AUSIRALIA, CANADA, CEYLON, CYPRUS,
ETHIOPIA, INDIA, ISRAEL, XKENYA, NIGERIA, NEW ZUALAND, UNITED-
KINGDOM, SIERRA LEONE, THAILAND. '

As the above 1list shows, this category includes the United Kingdom,
reproscntod here by tho system which has dovoloped in Bngland, and thosc
countries which have adopted a system dorived from the English model or at
lecast influenced by its principles.

For a botter understanding of the rogulations in force in theso
countries, we felt it uscful to describe tho main foatures of the English
systom which is the prototype (particulary in its form prior to the
Criminal Law Act of 1967), indicating whore appropriatc some of tho

points on which certain countrics within this catcgory have mado modifioca-
tions.

Wo. shall bogin by doscribing tho "logal framework'" of polico
powors of arrost without warrant ; wo shall thon cxamine tho principles

governing these powersand finally the conditions in which thoy can be
excrcised. - '

i)

RO
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B.~ THE LEGAL FRAMEWORK.
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Under Bnglish c¢riminel law and most of tho systoms derived from it)

any person can instigatc a prosccution oither by acting himsclf or throug
a counscl or solicitor. But in practico almost all criminal procecdings !
aro conducted by the police. ‘

In courts of summary jurisdiction; the police officcr ofton
conducts the casc himgclf and examincs tho witnossos. In England, this
practico ig mainly confined to county districts. In largo towns, tho Polit
Departments usually ontrust tho prosocution to an officially appointed
"prosecuting solicitor!" or to a privatc solicitor.

In the higher criminal courts - the Quarier Sessions and Assizos -
the police also usc a prosccuting solicitor or barrister, who conducts
tho proscecution for thom.

In particularly serious or important casocs, and in thoso casos |
where the law expressly requires it, the prosecution is conducted by tho !
Director of Public Prosecutions § he is appointed by the Home Scerectary
and aoh%s undor the supervision of the Attorncy Gencral. .

This system has its cquivalent in other countrics of tho same
group altaough therc are; of coursec; certain modifications of substance
or form.

b) TMundamental classification of offonces and the difforont tngs_qf

— e e Geas  seme emen e ame ) e mem e men S

Fnglish Criminal Law makos a distinction - in decrcasing order of
importance - betwoen INDICTABLE OFFENCES (comprising throo catogorics of
offences s TREASON, FRLONIBS and MISDEMEANOURS) and SUMMARY OFFENCES.

In principle, this classgification is bascd on the gravity of the
offenco but it shcould be noted that scveral feloniecs are of minor importer
whilo scveral misdemeanours are very scrious (2). Since the ponaltics
applicable to the various offeunces bolonging to a given group or catogory
are not standard for that particular group or catecgory as a whole, it is
therefore not possible to define a group or category of offences accordim
to the type and extont of tho appropriase penalties. :

-—

{1) This scction is basod on the chapter "The prosecution" of "Civil

and Criminal Procedure" by J.R. LOWIS (page 46). Published by Swoet and
Haxwoll, London 1968.

'2) "Police Powers", an article by Professor D.C. HOLLAND in "Current
Logal Probloms", Vol.20, 1967. Published by Stovons & Sons, London.
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In fact, the ossential distinction bo%woon offonces is determined
by the type of criminal procedure applicable and by the criminal court which
deals with them.

An indictable offonce is one where the offcendor is (with only a fow
oxcoptions) committed for trial to a highor criminal court with a Jury
(QUARTER SESSION, ASSIZES or CENTRAL CRIMINAL COURT, in England) by virturc

‘of & writton charge called an "INDI¢'VINT"., Tho offonder is committed aftor

a PRELIMINARY INVESTIGATION carricd out by a summary jurisdiction
(MAGISTRATES' COURT), provided that this Court deocides thorc is a prima

facie casc .

A summary offonco is onc vwhich can be judged by a MAGISTRATES' COURT
ON SUMMARY CONVICTION, i.0. no prelimninary indicirent or jury aro nccoessary.
In England the Magistrates'! Courts arc also known ag PEVTY SESSIONAL COURTS
or CCOURTS OF SUMMARY JURISDICTION. )

It should be noted that in Eneland cortain indictablo offoncos can
bo judged by the Magistratcs' Courts with the accuscd's consont. On the othor
hand, a person chargod with a summary offonce punighable by a term of moro
than 3 months' imprisonment can insistv that the casce boe committod to a
higher court with a jury.

The appropriate penaltics for offoncog arc laid down eilther in
"Common Law" or in written law, i.c. "Statutes" or "Acts'" which define
cortain typcs of offenccs (Homicide Aet, Sexuval Offendors Act, Theft Act,
otc. ), but the police officer cannot rely on the naturc and seriousness of
the penalty for a particular offence as a guide in dotermining thoso cases
wherc he can make an arrcst without warrant. The important point for a
policc officer subject to this type of gystem to know ig whother or not the
offonce committed is indictable and, if so, if it is a folony, sinco his
power of arrost without warrant is mainly applicable in such cascs.

In Inglard, this classification of offcnces governed tho law
regarding tho powor of arrost wntil 1967. It still a;p]igs in various
countries which wo havre includod in “als groun (‘roup V1), deospito the
obvious difficultios it prosonts, notably for the polico (1). Also, somo
of the countrics whosc systems ave derived from the Baglish systom, have
mado certain modifications to the model in order to simplify tho task of
those who, arc most dirccily concerned with applyirz the rogulations (2).
Ceylon, India and Kenya in peorticular have teormed coriain offences
"cognizablo". Those cognizablo offences aso sorious offoncos duly dofined
by law, tho commissioa of which empowers tho police officer to arrcst tho

(1) This is why wo havae doscribed the main lincs of the system in England
prior to tho coming-into forcc of the 1967 Criminal Law Act.

(2) Professor Glanville Williams deplorcd the complexity of tho system in
England prior to ths 1967 Criminal Law fct and in 1959 wrote : "This is
such a vast, illogial law that it has no placc in thc mind of any human
being, nor ovon ia 2 constablo’s notobook. ("Tntroduction au Droit Criminel
de 1'Angleterre" . Institut de Droit ~omparé de 1'Université de Paris,

pago 186. Bditions de' 1'Epargnc, Paris). '
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offonder or suspocf without an arrost warrant issucd by a magistrate
(sce CEYLON, INDIA, KENYA bolow).

In Bngland itsclf, the Criminal Law Act of 1967 attompted to clarify
tho situation, and as a rosult a now critorion was applied to designate a
cortain numbor of offonces callod "arrostable coffences" which, when
committed, can justify tho oxerciso of tho power of arrcst withcut a warrant
issucd by & magistrato. At the samc timc tho Criminal Law Act of 1967
abolishod the distiriction botweon folonics and misdomoanours.

Arrestable offoncos aro not now offoncos. Thoy aroe offonecs for
which tho law has fixod the ponalty (for oxample, troason, murder) and thoso
which arc punishablo by torms of morc than 5 ycars' imrgvisonment dy virtuc

" of a statusec. Attompts to commit thosc offcnces arc also subjoct o this

(1)

samo powor of arrcst (1).

As a rosult of tho now systom crcatod by tho Criminal Law vt of
1967, from now on tho police officor, instcad of having to distinguish
botwoen a folony and a misdomoanour, has to know what ponaltios arc wpplicablo
to various offences in order ito dotermince which arc arrostable.

Howovor, in Ingland, thc constablc without an arrost warrant cin
still arrost somconc for sevoral othor offcncos not considsrod arrostatle
offoncos. Ho can do this whonovor tho Common Law or a Statatc oxprossly givo
him the powor to do so with rogard to a given offonce. This charactorisiic
means that, oven after boing somewhat simplifiod by the Criminal Law Acti of
1967, tho systom still romains rathor complox (soo UNITED XINGDOM below,.

POWER OF ARREST WITHOUT WARRANT.

Tho powor of arrost without warrant is subject to diffcront
conditions; depcnding on whethor it is cxorcised by a private citizon or
by a police constablo.

a) Tho privatc citizen's power of arrest without warrani :

- e e e wewe  wwe G - — e Gee m mEe e e men - rew e

This systom ompowors tho privato citizen - in coriain casos and
undor certain conditions - io arrcst a person.

In England, bofore the Criminal Law Act of 19€7, tho jrivatc citizen
without a warrant could arrost :

For furthor dotails, soc tho dosoription of tho Euglish systom
under UNITED KINGDOM bolow.

60 eSO Y VNS N b T g T SRS T e
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a

- any person caught by the private cifizon concornod whilo committing

a treason, felony or a dangcrous wounding 3 5

~ any porson whom he had roasonablo grounds to enspoct had committed

ono of tho abovo-mentionod offoncos, provided that the offonce had in fact
becn committed g

- any porson who had committied a breach of the peace (1) ;

- any person in tho procces of committing an indictable offonco at
night ;

-~ finally, any persgon caught by tho private citiwon himeolf
committing onc or mora of tho offencos covercd by about a dozen or so Acts
(Vagrancy Act 1824, Scction 6 ; Larcony Act 1916, Scction d1-1 j atco).

v In England, sinco btho Criminal Law Act of 1967, the private citizen
can arrost- s

= any porson who is in the process of committing, or whom ho has i
roasonable graunds o suspect of boing in 1re prcces:y ¢f comnitting, an [
arrostable offenco ; )

- any porson who is guilty, or whom he has reascnablo grounds to :
suspect of being guilty, of an arrositubla offonco which has in fact boon _
committed. :

Tho privato citimon mush bring the arrcsted porson “elorc a polico A

officor or Justice of tho Po~coe as soon as possible.

e

The povor of arrest granted a private citizer is of mainly thoorotical
valuo sinco if tho private citisen asls - oven in goed faith - improperly,
he can be hold criminally rospensibly, notably in a case whoro a non-
flagrant arrcstablc offenca zs conzsicsd ond il cmorgos tnat tsis offonco
has not in fact beon committed. :

b) The police_consteble's vewer ol arcosh withou' warrant s

The police constabic's power cf. er-ogt withcut warrant is dofinod
in relation to that given tho private vitizon ¢ the crastable has the samo
powers as the privato citiron, with cortain additional powers.

Any policc office: with tho rauc on consbtable can, in cortain cases
and undor certain conlitions, coffeoct an arres’ withont warrant.

(1) Casos ¢ the of fence concorned mues be a sorious onz. In Ingland,

ofrence is not defincd in Gnglislk Jaw.

1 3

-—0'ia

(1) This typo of

They arc offonces
of a public nature,

undangoring publi. ordor (cf. UNITED XINGDOM bolow).
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before the Criminal Law Act of 1967, thesc offences woro
cssentially feloriss. Since 1967, tho offence concerned must bo
an arrostablce offeonce or onc of the wvarious offences in respect
of which the Common Law or a Statutce oxprossly gives the
constable this power (cf. B/b The Legal Framework above).

In various Commonwcalth countrios, the offcnce concerncd has to
bo a cognizable offcnce.

(ii) Conditions : The constable must have reasonable cause (i.c. valid
reasons based on rcliable information and obscrvation, to believe
that tho offcnco was committed by tho person arrostod. More
suspicion is not cnough.

(iii) The constable's additional power s

Tho constablec has the samc power given a private citizon, but in
addition ho can arrcst without warrant any person whom he has rcasonable
cpuso to suspect of having committod a scrious offonce, oven if the offonco
hes not in fact hoon committed (in this casc tho arrcst would be illogal if
medo by a private citizen). He also has the power to arrest any person whom
hae has rcasonablc causc to suspect of boing about to commit a serious
o¥fenco.

This combination of casos and conditions is found (with difforent
variations) in thosc systcms which arc derived from tho English systom.
Their main charactoristic feoature is the requircnent that the police officer
must act with reasonable caust, i.o0. after having formed an opinion basod on
rogsons which would be determining for any person of normal good s6nsc.

) Illogelity of dofontion prior %o arrost ¢
Another main characicristic of this systom is that a porson can
only be detainod if he has been arrcsted. ' :

Dotention pricr to arrcst is inconcoivablec. Any person rcsponsible
for this would be liable to prosccution for false imprisonment.

A constable cannot thereforc detain a person with the intontion of
subsoquontly looking for the clements of suspicion likely to Justify the
crorcisc of his power of arrcst without warrant at 2 later datc.

This major principle, fogothor with thc appropriatc poenal punishment
for 1ts violation, is found in the systems relatod to tho Unglish prototypo.

a) Impossibility of dotaining or stopping a person to_question him

—— —— . i iy e ——— o e — ——— oy e m—n p— ow— ——

This principlo ariscs out of thc provious onc, also from tho
constitutional right to say nothing.

Tvon if a porson's bochaviour sappcars suspicious or if his description
appecars to corraspond to that of sprneone who is wanted for a scerious

1
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offence; this prohibition still applios and the only solution is to arrost -
the person concerncd. As long as a2 porson has not been arrosted he can
rcfuse to accompany a police officer to tho police station ;5 & police
officer with no warrant of arrcst or who has not told a porson that ho was
arrosting him cannou stop this porson. If tho constable porsists, asking
him his namec and address or other questions, the quostioned person has tho
right to ask tho policc officer if ho is in fact arrcsting him s he can
cven demand to be arrcsted. In fact, if tho arrost is illegal, the arrosted

porson has tho right to institutc ecriminal procoodings against tho constablo
for falsc imprisonmont.

However,; the police officer can got round this difficulty by asking
the person concerncd to accompany him to ths polico station "to holp the
police in their engquiries". But here too, the porson can rofuse unloss tho
police officer arrosts him or can onforce a special provision in' law which
compols the person to provide the information requestod. )

. Anethor lecgal proccdurc that tho police can use to overcomo tho
difficulty is to arrcst the suspect on a minor chargo, with a view to making.
subscquent enquirics in rospoct of a more serious offonco (1).

In tho English system this raisces rathor delicate problems, notably
in cstablishing if the invitation mado by tho constable to accompany him to
the polico station had any degrce of coorcion - whother it was simply a
request; allowing the person concorned a completoly froc choico, or a
command. Certain jurists have felt that if tho suspect ne longer has the
faculty of choice and fecls himsolf forced to comply with the rcoquest,
thorc is illegal dotontion since tho interforonce with the dotained person's
froodom of action has not boon preoceded by a spocific arrost (2).

Other jurists have callod for the police to bo given tho right to
stop or hold porsons for questioning for a limitcd period (2 hours) "for tho
roasonable requiroments of the onquirics" (3).

Similar provisions and situations oxist in the othor systoms in
this group.

i/

Problems. Vol. 20, 1967, page 116. Stevens & Sons, London.

(1)  HARRIS'S CRIMINAL LAW. 21st Bdition. 1968. page 574. Published by
Sweet & Maxwell,; London. '

(2) ©f. Profossor Glanville WILLIAMS, "Policc Detontion and Arrast Co
Privilcgos in England". The Journal of Criminal Law, Criminology and Polico
Sciences Vol. 51, N° 4, 1960. pagc 414. R A

(3) Profossor D-C. HOLLAND "Police Powcrs and the Citizen". Curront Logal
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In the English sysicm and in the systoms of thosc countrics with
rolated legislation, Common Law and writton law lay down a body of oxtremely
gtrict rogulationswhich the constablc must obscrve whon making an arrcst
without warrant. Thesc rcgulations constituto safoguards for the person
arrostod on police initiative, i.¢. without a warrant issued by a magistrato.
Those rcgulations can be summariscd as follows s

- Thoe arrosted person must be informod immediately of the roason for
hig arrecst ¢

In normal circumsjancos this must bo done on-the-spot. Tho constable
has no righkt not to impars the reason or to give a false reason (1). If tho
person arrostod is not given this information, the constable (or the private
citizon makirg tho arrcst, can be prosecuted for false imprisonment. However,
this notifica%ion is not reccessary when the circumstances .of the arrest arc
such that the person arresicd cannot bo unawarc of the roason for it (for
oxamplo, someone arrcsted for a flagrant offonce). '

In practice, the¢ cmstable always notifies the arrosted person of
tho roason for his arrcst in order to avoid any possiblc prosccution for
false imprisonment. All the oxtbooks advisc him to do this whenover ho
cans (2)- :

The constable doos 7ot have to use any technical, spocific terms.
The main thing is that the arrosted porson should understand why ho has
been arraested. ‘

- The arrested persoil must be taken to the police station as soon as
possible s ’

When a constablec las arrcsted somconc (with or without a warrant),
or whon ho hag takon into cugtody a person logally arrcsted by a private
citizon, he must take thai porson to a polico station as soon as is
reasonable. The arrcstoed jorson is then takon into tho custody of the
station officor and rocorced by him after he has satisfied himsoelf about the
reason for tho arrcest. Frem that moment the arrosted person is rotained in
custody. S

3

(1)  HARRIS'S CRIMINAL LAW. 1968, page 575-

(2) T. CALVERT. "Thc Cwnstablo's Pocket Guido to Powers of Arrest and
Chargos", page 1.  BUTTERWORTHS. London 1968,
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- The arrcstod person must be formally 6hargod as soon as possible
but within a time-limit compatible with the needs of tho gnauiry s

°

After his arrival at the police station, the porson arrosted without
a warrant must, if applicable, be formally charged by tho police as soon as
the investigating officer(s) have assombled sufficicnt evidence against him,
Sinco 1954 the practico in England has boen to hand the person who has just
beon charged writton notification of the charges made against him. (1)

- Compulsory formality Cautioning :

Before police interrogation begins and, if broken off, every timo it
starts again, the arrestcd person must bo warncd that he has tho right to
say nothing and that anything he does say will be put into writing and may
bc used in ovidence. The written report of the interrogation must mention
this warning (cautioning). In England these rules are called "Judgo's rules”
vecause they were drawn up by the judiciary.

-~ The person arrcsted must be brought beforc a magistrate

The porson arrested and charged by the police must be brought beforce
a magistrate as soon as possible.

In England this rulc bhas been interpreted as allowing the police to
detain a suspect for a period of time which, in prinéiple, should not oxcoed
24 hours (excluding Sundays and public holidays). This period is calculated
from the moment whon the arrcsied person is taken into custody by the police
station officer.

In certain countries (for example, India and Coylon), the Codes of
Criminal Procedurc fix tho poriod during which the police may dotain tho
arrcsted person at 24 hours. (2) In other countries in this group tho period
is 48 hours (ETHIOPI., ISRARL).

~ Rcoloago on beil by the polico s

The arrosted person can be roleased on bail by the police in certain
cases. In this case, the arrcsted person must undertake to pay a certain sum
to the court should he not report when ordered to do so.

In Bngland, the policc can rclcase a dotained person on bail in tho
following cases :

t

(1) Professor Glanville WILLIAMS. Introduction to Criminal Law in
Bngland. paga 187.

(2) However,; in India, when it is not possible to completc police
onquizies within 24 hours, thc magistrate can sometimes authorisc the police
to detain the arrcsted person for a poriod whiosh cannot excced 135 days
maximum (e¢f. Group VI). '

<
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() When tho- -offonce is ‘not considored a sorious one and whon thore
is no- pragtlcal possibility of bringing the arrested person
“beoforc a magistratc within 24 hours (for cxample, becausc the

.court does not sit on that partlcular d@v)

(i1) When more dotailed enquirios prove necessary in order to charge
the arrostod porson and end the cnguiry.

However, whon tho arrcsted porson is charged with a serious offonce,

odly a magistrate can docide whethor or .not lu should bo roleasod on bail
. remanded in cusitody.

NETHERLANDS ANTILLES.

- Police powors of detention s

The polico :an only detain a person after first arresting him,
provided that he is suspected of having committed a criminal offence or if
an arrost warrant lms becn issucd against him (Artioles 32-35, 37 and 41 of
tho Criminal Codec).

- Conditions or detaining a porson 3

The policec an arrcest and detaln a person without an arrest warrant

(a).If that person is caught while committing an offenco.

(b) In tho szso of a criminal offence punishable by a term of _

\ 03
imprisonmont of 4 yeers or morc, or in the casc of offonccs mentioned in
Article 76 of the Code ¢f Criminal Prvcedurc.

Detention is allswed as o preventive measurc when there is a danger
that a person under th c.mlluonce of alcohol may commit a sorious criminal
offaence.

A1l polico officelz with tho rank of sub-inspcctor and over have
the power to arrest and deiain, together with ¢ertain officials cmployed
by the government who are anpowercd 1o act with rcgard to special- offences.

Article 50 of the -Criminal Code defincs a suspect.

Under no circumstancs can a witness be detained 3 a minor suspect
can be detaincd. :

e

Qo
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- Physical Conditions of Deteontion :

The normal period of detention is 6 hours maximum. It bogins at tho
momernit the person concerned arrivos at the place of interrogation. It ends
whon the suspect is brought before the prosecuting officer or one of his
substitutes,; who either rcleases him or issucs a warrant.

Normally, the arrested person is kept in apinterrogation room at
the police station. Conditions of security and hygiene arc respectod.
Precautions are taken to prevent the detainced porson committing suicide or
injuring himself and to provent promiscuity between persons of differont
SeX6S Or ages.

- Rights of detained persons and safeguards for these rights s

The rights of a detained person include the right to be 1nformed of
the reason for his detention, to have his family informed, to consult a
lawyer, to be fed and to be examined by a police doctor, But the detained
person does not have the right to contact other persons or to appear before
a magistrate during the period of interrogation. The detained person is
immediately informed of his rights. :

Checks are made by the court and police authorities.
All points are checked, particularly the length of the interrogation

period (6 hours).

- Consequences of breaking the regulations 3

Any non-respect or zbusge of the regulations doesvnot lead to the
case being dismissed, but damages may be paid by the government which can
take disciplinary action against the police officer responsible.

AUSTRALTA ¢

In none of the various States and Territories of Australia is there
any statutory authority conferred on the police empowering them to detain a
person prior to arrsst.

The only exception to this appears to occur in some of the States
where a person reasonably suspected of being under the influence cf alcohol
while driving a motor car may be detained long enough to give a sample of his
breath for analysis. If the result of this is positive, the person is
arrested.

Although the law does not provide for detention prior to arrest, it
should be noted that in practice persons are detained for reasonable pevlods
for questioning. This is voluntary detention, for if the suspect asks to
be allowed to leave, the police officer concerned must either release him

et S ORI
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or arrest and charge him. ‘
In most States the police have the power to release a person on bail
but only when the person concerned has already been arrested and charged.

A police officer who detains a person against his will, in
circumstances which do not justify arrest, is liable to disciplinary action.

It is felt that the police should be empowered to detain a person
prior to arrest during enquiries, gince in the present legal situation a
person who ig the subject of investigation may leave the country to escape
arrest, particularly if he already possesses a passport.

CANADA

a0

Under Canadian law there 1s no procedure whereby the police may
detain prior %o arrest. When & person is detained, he is in fact arrested.

The police are empowered to arrest without a warrant and to tempora-
rily detain any person who, with roasonable cause,; 1g suspected of having
comaitted, or being about to commit, an indictable offence, i.e. a serious
offence which gives rise to preliminary investigation by a magistrate and
vhere the resulting proceedings take place before an Assize Court with a
jury. A person found committing a criminal offence can also be arrested by
the police without a warrant.

The detained person must he brought before a magistrate within the
24 hours following his arrest or, when a magistrate is not available, as
goon ag possible. If the suspect has been arrested by mistake or if there
ig insufficient ovidence to charge him, he is roloased.

As a preventive measure, the police are empowcred to arresgt a person
who, on reasonable grounds, is suspected of being about to commit an
indictable offence.

Canadian law does not give a definition of suspect. Before a person
can bc arrested thero must be reasonable and probable grounds to balieve
that he has committed or is about to commit an indictable offence.

CEYLON s

- Police powers of detontion

Before they can temporarily detain a persony; the police have to
arrest him for a serious offence. But they do not then have to chwirge the
arrosted person.

Gr. VI, 1»

The power of arrest without warrant and power of detention granted
the police are laid down in Article 129 (2) of Article 37 of the Criminal
Procedure Code.

-~ Conditions for detaining a person @

Any police officer in charge of a police station or any officer
subordinate to him has the power to arrest without warrant a person who is
strongly suspected of having committed = COGNIZABLE offence. Cognizablo
offences arc the following s murder, abduction, arson,rapc, grievous bodily
harm, riots, thefts of all kinds, abandoning children.

A magistrate's warrant is necossary to arrest someone guilty of a
non-cognizable offenco.

Under Article 129 (2), a person caught while committing & coghizable
offence can be detained by the police for a maximum period of 24 hours. In
fect, whatever the nature of the offencec, the period of detention cannot
excead 24 hours.

Undor Article 117 of the Criminal Procedure Codc a person can be
arrosted without a warrant as a preventive measurc, if there is no other
way of preventing the commigsion of a cognhizable offcnce.

Bxcise Officers arc also smpowered to detain porsons.

"= Physical Conditions of Detention 3

The detention period beging from the momont when the dotained person
ia deprived of his liberty. It onds when the police bring him before a
magistratc or releasc him if thore is insufficient evidence to charge him.
Detained poersons are formally charged before a magistrate.

The police are cmpowered to rclease a suspect if he gives guarantees,
irn the form of bail, to answer summons to appoar.

All detained persons are kept on police premises. Before being put
in a cell, the detained porgon is searched and any imploments with which he
right injure himself or cscapc are taken away from him. Conditions of
gecurity and hygicne arc good. A polico officer visits the cclls at loast
once every two hours. Minors and women arc kept apart from other detained
persons.

- Rights of dotained persons and safoguards for these rights

Detained persons have the right to be informed of the reason for
thoir detention. They arc allowed facilities to contact their families and
to be visited by a lawyer. Mecals arc provided froc of charge,; but thecso
may also be prodided by the dctained porson's family. Thcy are allowed to bo
medically examined immediatoly on roquest.

Sonior police officers who oxercise supervisory powers over the
investigating policc officers carry out checks that thesc rights are
rospected. They make surprise visits and inspcct police premisos and cells.
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of arrest and the court is not includod in the authorised 48-hour period.

~ Congeduences of breaking tho recgulations s

The police officor in charge of tho enquirics can reloase a suspoct

, Any non-respect or abuse of the rogulations by the police may, in : on bail if the offcnce with which he is charged is .not punishable by a term
.f certain circumstances, lead to the casc boing dismissced. The police officer : of rigorous imprisonment or if there is insufficient cvidence to charge him.
raspongible is liable to disciplinary action and civil damages. The latter ,
ars paid by the officer responsible. ' : The cells whore dotained porsons are kept are equippod with safoty

devicos to prevent cscapes or suicide attempts. Conditions of hygione arc
satisfactory. Promiscuity between persons of difforent soxes or betwcon
adults and minors is avoided.

Py s

CYPRUS : : : 1 . - Rights of detained persons and safeguards for thesoc rights

The police; when acting without a warrant issuod by a magistrate,.

The detained porson has the right to be informod of tho reason for
havo no power to detain a person prior to arrest.

his detention. He may consult a lawyer and be visited by his family under

cortain sccurity conditions. He is allowod food and can ask to sec a doctor
if ho ie ill. He must be informed of certain of his rights at the beginning
| , of the ecnquiry. He can apply for a writ of Habeas Corpus if ho foels he is
| detained illegally. o

E?HIOPIA s | : Checks. to ensurc that a detained person's rights arc rospected arc
' carried out by the Public Prosecutor and by the Court. Thoy do this by
~ Police powers of detontion ¢ quostioning the doctained person and studying policc reports.
Under the Constitution, the police have no right to detain a person :
prior to arrost. | - Conseguences of breaking the regulations @
3 - . e . .
The polico have the powor of arrost without warrant in certain cascs Apy abuse O; ?ho rcgglatlons can.load to d1§01pllnary act?on po%ng
spocified by the Codo of Oriminal Procoduro. taken against the polico officer responsible. The vietim can obtain civil

damages for unlawful detention.
- Conditions for detaining a person after arrcst :

iny member of tha police may arrest without warrant and detain
temporarily any person whom he rcasonably suspects of having committed or
boing about to commit ar offence punishable by a term of imprisonment of
ono year or morcé. Any parson who obstructs a member of the policc in the
oxocution of his duties; who cscapos wheén under police supervision or who is : INDIA s
in possecssion of houscbrecaking imploments, can be arrested without warrant
and tomporarily detained by tho policc.

PR

- Police powers of detonticn s -

An arrcst can be mado in tho caso of a flagrant offence which’
constitutes a brecach of tho poaco or when the suspect is chascd by members
of the public, . ’ ’

In India, the policc do not have the power to detain a person
prior to arrcst. But thoy can apprchend without warrant any pcrson who is
involved in a cognizable (scrious) offence (Criminal Proccdurc Code,
Section 54).

Whore is no logal dofinition of the term "suspect'.

An arrostod porson docs not have to be charged immediately after

The police aro not logally cmpowered to dctain or hold a witness.
he has been arrested.

A mpinor (witnoss or suspect) cannot bo detained by the police.
~ Conditions dor dotaining a person s

- Physical Conditions of Detention s

The following may bo arrcsted and thon detained by the police for

Tho normal period of dctention is 48 hours. This can only be extended a period of 24 hours beforo being brought before a magistrate s

on tho orders of a magistratc who can order a remand for a maximum period of
14 days. The time taken by the police to cover tho distance betweon the place

sy vsce [T
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- any person involved in a cognizable offeonce 3

- any porson roasgonably suspoctod of having committed or of being

about to commit such an offonce..

-Miner, or non-cognizable, offences only give risc to arrcst if
the suspects refusc to give the police off'icer their names and addrosscs.

A person can be arrcsted as a provontive measure in the following
casos 3

- if he 4rics to hide in circumstancos which give rcason to bolicve
that he is about 1o commit a cognizablc offonco

~ 1f ho has no visible moans of support
- if ho is an nabitual offonder who commits burglarics, thofts,
oxtorsion or rccolves gtolon vproperty.

In additior to all ranks of pelice officors, officials working for
tho Customs and Excise, Forostry Commimssion and agencics controlling opium
and fircarms ars cnmpowored to arrcst without warrant.

The word "suspect" 1g not dofinced in law.

4 minor suspect can bo arrosted in tho samec conditions as an adult,
but he must bo brought before a Jjuvenile court.

- Physical Conditions of Dotention s

Tho normal dotention period is 24 hours (1).

Undor the law, overy fact of detontion by the polico must bo put
into writing (a "documont of srrcst'"). Tho detention period is calculated
from tho +ime montioned in this document. It onds when the magistrate ordors
tho suspect to bo releascd on %&il or whon ho rclcascs him because thero
is insufficiont ovidonce %o charge him.

The polico can releasc a suspoct on bail if the offenco of which
ho is accusod belongs to tho group of "hailable" offconcecs mentioned in the
Codo of Criminal Procedurc. Bui, in principle, in cases of scrious offoncos
("cognizablo" and "non-bailabld') the police do not rclcase suspects on
bail. However, cvon whon a scrieus offence of this category is involved,
the police arc cmpowered to rolease a dotained person on bail if tho
applicablo punishment is ncither the death penalty nor life imprisonment.

Dotained porsons arc kept on police premiscs in cclls which arc
oquipped with security devicos and conform to conditions of hygicnec.

Promisgcuity betwecn persors of different soxes and difforent agos is
avoided.

(1) Howover, the magistrate may authorisc the police to dotain the
arrested person during a period which mus% not oxceced 15 days maximum when
it is not possiblo to complete police snquiries within 24 hours (Criminal
Procodurc Codc, S.167).

ISRARL
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- Rights of dqtainod;porsons and safoguards for thoso rights :

The detainod person has the right to bo informed of tho roason for
his dotention and to notify a lawyer.

Fooed is provided freoc-of-chargo.

If tho detained porson complains of having beoon assaulted, the
magistratc ¢an ordor a medical oxamination.

The dotained porson can also ask to bo oxaminod by a doctor at

~any timo if his hecalth roquiros it.

Tho 1ogality of the conditions of dotention can be 6ha110ngod by
the dotainod person whon he is brought before a magistratoe. Ho can also
apply for a writ of Habeas Corpus.

-~ Consegucnces of breaking tho regulations s

Any police officer who dctains a porson without the authorisation
of a magistrato for longer than 24 hours may be liable to prosocution for
"wrongful confinomont". Also, disciplinary action may be taken against him.

Any porson unlawfully dectained may obtain damagos for "mental or
bodily" sufforing rosulting from his arrcst.

o

- Policc powers of detention

Igraeli law authorises a police officer to arrest and temporarily
detain a porson in certain cascs without a warrant issued by a magistratoe.
Any dotontion constitutes an arrost.

The laws govorning policc powers of arrost are the Criminal

Procodurc Ordinance (Arrest and Scarchos), and tho Ponal Law (Sccurity of
the Stato, Foroign Rolations, Official Secrcis).

~ Conditions for deotaining a person 3

Any police officor may arrcst without a warrant issuod by a magis=~
trate any porson who is "rcasonably suspectcd" of having committod a serious
offence (folony) or an offonce punishablqe by the doath ponalty or a term
of imprisonment of morc than 6 months. The police also have this power
when tho detained person attempts to cscape.

Also, a person can be arrosted while oommitting an offence if tho
offonce of which he is guilty is punishable by the doath penalty or a term
of imprisonmont of more than 6 months. Finally, a police officer may
arrest anyone who provents him from carrying out his duties.
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An arrest can only be made as a preventive measure when tho
suspoct has alroady mado an overt act which might constitute an attempt

to commit a crime.
Undor no circumstances can a witness be dotainocd.

Police officors authorised to ordoer an arrest arc thosc of and
above the rank of Sub-Inspoctor in charge of a polico station. Other
porsons 8o empowered arc officials of the Customs, Port, Mines
Authoritios ote.

Tho torm "suspect" is not defined in law, but the High Court of
Appeal has describod "suspicion" as "the possibility”, which socoms
reasonable to tho suspccting porson, that tho suspect has indeocd committed
the offeonco or done that act".

~ Physical Conditions of Dotontion ¢

In principle, the dotention poriod  is 48 hours. Howevor, when it
is imposeible to bring the suspect before a magistratoc because the latter
is not availablo, the dotontion period can be extonded by a furthor 48
hours. In this casc, thc policc officeor has to record the reason for tho
extonded detontion poricd and inform the magistrate boforc whom tho
sugpoct must bo brought oventually.

The Ponal Law on Security of the Stato, Forcign Reclations and
Official Socrots ompowors scnior police officers to detain a porson
gugpocted of trcason or cspionage for a maximum period of 15 days before
bringing him bofore a magistrato.

The dotention periocd begins from the momont whon the suspoct is
informod of tho docision to arrcst him. It onds oithor on tho ordor of a
polico officer in charge of a policc stationy; or by docision of a magistratoe.

Tho police arc ompowercd to rclcaso a suspcct on bail, oxecopt in
cagos of offoncos punishablo by the death ponalty or a tcrm of imprisonmont
of 15 yocars or morc.

Dotaincd porsons aro kopt cither on police promisos or in detontion
contres. Sceurity moasurce and conditions of hygiono aroc satisfactory.

~ Rights of detainod pcrsons and safcguards for thosoc rights ¢
Dotained persons must bo informed of the rcason for thoir

’ dotontion. Thoy can call in a lawyer and bo medically oxamined if thoy

.

so dosire. Tho legality of the dotontion can be challenged by petitioning
the High Court of Justice (haboas corpus). .

Tho application of tho Police Standing Orders on tho rospect of

. tho righte of detainod porsons is suporvised by sonior police officers.

Any abuse is chocked by the State Comptroller or by tho courts.

-9t - Gr. VI, .1

- Consequences of broaking the rogulations s

o An abuso of the rogulations docs not lcad to the casce boing
dlsylssed. But.tyo police officer rosponsible may bo liablo to disciplinary
action and a civil claim for damages. In the lattor cago, tho gtate pays
thoe victim.

KENYA @

- Polico powers of detontion 3

t

Undor the laws of Kenya, any form of dotontion is synonymous with
;?rest. The polico must arrcst somoone boforo thoy can tomporarily detain
im.

-~ Conditions for dotaining a person ¢

- A polico officoer who docs not have an arrost warrant issuecd by a
magistrate may arrost a porson in the following cascs ¢

a) whon he has recasonable grounds to suspoct that person of having
committed a cognizablo offonco

b) when thero is a flagrant offonce ;
c) whon that person oscapos or trics to escape from lawful oustody;

. 4) when that person is found in possossion of any housebroaking
imploments without lawful oxcuso

c) whon that porson is found in tho strcot or othor publiec place

during the hours of darknoss and the police officor suspeets him of having
Just committed, or being about to commit, a crimo,

- Physical Conditions of Dectention

A porson arrosted without warrant must bo brought boforo a
magistratc within the 24 hours following his arrcst (Sundays and public
holidays are not included in this calculation), but he can be roloasod on
bail bofore tho cnd of that poriod.

. QOlls must bo clecan and contain nothing with which detainod persons
could injurc themselves. Promiscuity betweon men and womon or betwoen
minors and adults is avoided.

- Rights of dotained porsons and safeguards for thess rights

An arrcstod porson has tho right to be informod of tho ro&sgon
for his detontion,; to have his family notifiod and to be visitod by a
lawyor. Ho can obtain food froec-of-charge or have moals brought in at hig
own exponegc. Ho can ask to bo oxamined by a doctor at any timo.

i
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© = Consoquoncos of breaking tho rogulations s

Disciplinary action can be taken against tho policc officer
rosponsiblo for any non-rcspect or abuso ofthe regulations concorning
arrcst and detontion. Tho victim can obtain damages feor unlawful arrcst and
dotention.

NIGERIA 3

- Policc powors of detention .:

The police may not lecgally dotain a suspoct unloss they haﬁq~l
arrogted him. Policec powers of detention arc therofore subordinato to
thoir power of arrost - in cortain speoeificd cascs - without warrant.

-~ Conditions for dotaining a porson 3

A policc officor without a warrant may arrcst and tomporarily
detain ¢

- any porson suspectod of having committed an indictablo offoncoy
i.o. an offencc punishablo by 2 yoars' imprisonment or more cr a fino of
200 pounds and over j '

- any porson who is actually committing any kind of offcnce
- any poerson who oscapos or attompts to cscapo from lawful custodys

- any pcrson found in posscssion of houscbreaking implemonts without
lawful oxcusc

- any person who obstructs the policc officor in the oxecution of
his duty ’

- a rocoiver of stolen property.

As a provontivo mecasurc, Article 55 of the Law of Criminal Procodure
authoriscs a policc officer who has boen informed of a porgon's intontion
to commit an offence to arrcst that person without warrant, if the police
officor feels that therc is no othor way to provent this offenco being
committdd. The policc may also arrost - without warrant - as a preventive
moasurc - any person found in circumstancos which give rcason to beliove
that ho is about to commit a folony or misdemcanour.

- Physical Conditions of Dotcntion g

The dotontion poriod bogins from the momont when the dotained
person is doprivod of his frecdom. Tho maximum poriod during which the
police aro allowed to detain a suspcct is 24 hours (not including Sundays
and public holidays). Boforec tho ond of this poriod, the suspect must
cithor bo brought before a magistrato or reloascd on bail. .
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o When it i; not practicable to bring the suspoct boforc a magistrate
within the 24 hours, the police may - oxcept in cases of serious offonces -
rclcase him on bail.

.Cells usod for detaincd persons comply with standards of sccurity
and hygionc. Promiscuity between poople of difforent sexes or boetwoon
adults and minors is avoided.

~ Rights of dctaincd porsons and safoguards for these rights s

°

As soon as he is arrcstod, the dotained person has the right to
bo informed of the rcason for his detention. Ho can be visited by ono of
his relatives and by a lawyer. If his statc of hozlth requircs ity he can
be cxamined by a doctor. . B

Checks to onsure that thosc rights arc respoctod arc carricd out
by thc magistrate. If tho dotained person complainsg that any of his rights
havo boon doniecd him, the magistrate conducts an enquiry and thon reports
to tho Govornment, which then docidos what action to tako.

- Conscquences of breaking the rogulations @

4 police officor committing any abusc of authority is liable to
p?osocutlon for unlawful detention and assault. If the vietim is granted
civil damagos, thesc arc paid by the police officor.

NEW ZEALAND

. The police camnnot detain & person unlcss thoy arrost him, This
principlc has been laid down in case-law. In the caso of Blundell v. The
Attornoy Gonoral, the Court of Appoal rulcd that a police officer has no

power to hold a porson while conquiriecs arc boing made unloss ho arrcsts
him. ’

An arrcst without warrant can only be mado if justificd undor
the torms of Scetions 31, 32, 315 (2) and 315 (4) of the Crimes Act 1961,

Cortain special laws - such as the Customs Act 1966, the Arme Act
1958 and the Policc Offcnces dct 1927 - empower tho polico to detain a
person in cortain circumstances whilc a scarch of that porson is madc.

In the caso of less sorious offonces for which the offonder may be
prococodod against summarily (i.c. in a magistrate's court), the polico
arc ompowored to relecasc a suspect on bail. However, the longth of the
poriod of bail cannot oxecced 7 days. Furthermorc, tho police may only
roleasc someono on bail when it is not practicable to bring tho offender
before a court immodiatcly.

¢
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© Any policc officer whe unlawfully detains a porson is liablo to a
civil action for damagos. Thogo arc normally paid out of an official fund.

Some provision fto defain prior to arrcst would s welcomed but at
prosent it is most unlikely that the polico will bo given such powers in
Now Zoaland.

i

UNITED XINGDOM s

(Tho following is an accowmt of criminal law and proccdurc in England).

~ Police powsrs of dotontion :

In Bugland the policc cannot tomporarily dotain a pcérson for whom
thoro is no arrcst warrant unless thoy arrost him. The lcgel powors of the
police to dotain such & person arc subordinate to the powers of arrost
without warrant.

Tho powor of arrost without ﬁarrant ig govorned by the following
principlos - .

- Tho offonce for which an arrcst can bo mado without warrant must
bo rolatively serious. Undor the Criminal Law Act of 1967 thesc offoncos
aro determincd according to now criteria and are callod "arrostabloe
offoncos". But cortain othor offconces can also give rise to arrost
without warrant.

- Tho power of arrest without warrant accorded the pclice is:
defined in relation to tao power of arrcst accorded the private citizon
tho Constablet!s power is more cxtonsive in viow of  the larger numbor of
cascs whore he can. excrecisc this powor.

- The Constable - or private citizon - must have roasonablo causc
s0 beliove that a serious offonce is boing, or has bcon, committed and that
it was committod by tho person he arrcosits.

- Tho person arrcstdd must be told immediately in clear and simple
torms why he has boon arrested.

- Tho arrcstod person must be taken to the polico station as soon
ag possiblo. : :

= If this porgon is charged, this must bo donc by the polico. The
dotained person must be -informed of this charge as soon as possiblo.

e
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- Scope_of powor of arrost without warrant and of policc dotontion :

3

A/ Offences for which this power can bo oxcrcisod s
‘ The Criminal Law Act of 1967 did away with the distinction betwoen
folonies and misdomcanours and dofined a now category, "arrcstablo offcncog!
in order to enable tho constable to dotermine moro casily for which
gffonces an arrcst can be made without warrant, i.c. without a prior order
issucd by a magistratc.

Section 2-1 of the Criminal Law Act of 1967 defines arrestable
offences

«
i

- offences and attempted offonces whore tho punishmont is sot by
law (troason, murdor) ;

-~ offences and attompted offoncqs for which a person may, on

first ¢onviction be sentonced to a torm of imprisonment of 5 yoars and moro
under & statuto.

The adoption of this new critorion means that tho constable mast
now-know what ponalties arc applicable to tho various offences in ordor to
decido which of them arc "arrcstablo™.

Before the Criminal Law Adt of 1967 it was considered that tho
constablo'g powor of arrest without warrant appliod mainly to felonios.
Nowadays, it is considorcd that the offences classificd as "arrcstable

gffcncos” roughly corrospond to folonics. Howover, therc aro cortain
important differcnces & (1).

. 1—'Cortmin offecncos which wérae not proviously "folonics" are now
considorod “arrostable offconcos". For azxamplc ¢ "obtaining by falso
protenco",; "causing doath by dangorous driving".

- Misdomeanours ingtituted by Common Law arc not considered
arrcstable offences according to the now criterion sinco thoy aro not
covered by a statuto or punichablec by a scntence of 5 yoars' imprisonment

or morc. Howevor, the Criminal Law Aot of 1967, Scction 2 (7), upholds tho
1 - N e e ‘ . . :

n“p e
K

(1) These difforcnces aro doseribed in tho previously-montionod book by
JoR. LEWIS g "Civil and Criminal Procodurc", Chaptor "Arrcst without
warrant", pp. 125-126, '
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powor of arrcst without warrant with rogard to cortain "common law
misdomcanours', notably when thoro is a "breach of the poaecc", or to
prevont a "breach of tho peoace" (1).

- The Criminal Law Act 1967 also upholds tho poﬁor of arrcst
without warrant zccorded by soveral "3tatutos" for offonces which wore
not folonics (2).

—— d—— o - — . wima  wm - ma ewy wews P e e T SN g SR b gt

In BEnglaend, undcr the Criminal Law Act of 1967, tho constablo
can arrost a person in the samo cascs and circumstances ag a privato
citizon 3 ho alsc les othor, wider powors.

a) A private citizen can arrcst s

- o person who is committing, or whom hc suspccts with
roasonablo causc 0 be committing, an arrostablc offcnco

} - & porson who is guilty, or whom ho suspocts with rcasonablo
causc to bo guilty, of an arrostable offence which has actually boon
committod.

b) In addition, a constablc can arrcst :
- & person whom he suspccts with rcasonable causo to havo

committcd an arrestablo offence, cven if this offcnces has not actually
boon committod 3 T

- a porson whom ho suspccts with roasonable causc to bc about
to conmit an arrostablc offoncc: '

- a person whom ho suspocts with rcasonablc causc to bo
conmitting a "common law misdcmoanour" whon Common Law gives him the powor
of arrcst with regard to those offoncesy this is also the caso, notably
whken therce is, or when it is fecarod that thorc may be a "broach of tho
place" or that it will be ropeatod ; o

- a person whom ho suspects with roasonable cause of having

. committed an offonce which was not a "folony" and which has not bocome an
"arrcgtable offcnco" but in rospect of which a statute oxpressly gives him
the power of arrcst (the statutory powor of arrost).

1) "Broachos of the poace" aro offoncos which are difficult to dofinc
their common charactoristic is a threat to public ordor. According to

C. WILLIAMS, they also imply "a certain danger for privatoe individuals"
\for examplc, "Unlawful assombly", “"riotous assombly"). S e

(2) Cf. HARRIS'S Criminal Law 1968 pp. 571 - 573.

°
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Bnglish criminal law docs not e ‘ initi
: ; z glve a definition of +tho torm
"suspoct" but this arisos out of (B) above. Only a suspoct can bo arrostod

and it thoroforc fellows that only
; . L.ows the Y a suspect can beo tomporari ]
the polico in the conditiong doscribed bolow. porarily doteinod by

- Physical Conditions of Detontion

An arrcosted person can be dotained by tho poli T
longth.of timo, i.c. long cnough to ostablish ﬁis guglilgi {giniczggsonggio
proof'ls collected, the suspoet is charged by the police and brought goporg
% maglgtrato &s soon as possible and in any casc within tho 24 hourg i
following his arrcst. Sundays and public holidays arc not countod whon
celculating the dotention poriocd. .

Police dctontion cannct, under any circumstances, bo e¢xtonded.

Only tho Court can order an oxtonsion, aftor th ;
; - ¢ @ ¢ suspoct .
this is not police detontion. ’ P 1s chargod. But

The porlod of detention by the i ']
. : . polico becgins from the moment
Yhon the suspoect is @oprlvcd of his frocdom against his will. It onds whon
vhf arrcsted porson is rcloascd without being chargod or, if hc is charged,”
ol hor whon ho is rcleased on bail or brought before a magistratc. 7

The police arc cmpowered +
) r e} o rclecasc a suspoct on bail i
two following cascs @ P i the

a) bgforc ?ho charge, if all the evidence nocegsary to make tho
caarge 1s not yot available; any Inspcctor or police offiger

- v . . .
of lower rank in charge of a policc station may grant bail ;

b) afto; tho chargo, any polico officor in charge of a polico
station can rolcasc thoe charged. person on bail, unless the
offence concernod ig particularly sorious (c.g. homicido).
Yhon tho .pcrson charged is a minor (agod between. 10 and 17
yoars)9 he must be released on bail ¢xcept in cascs of
homicidc or othor sorious offconcos.

‘ Dotained persons aroc kopt on policc promiscs and must be prosont
whon witnosses are intorviowed. As tho investigation progresses thoy aro
placed coithor in deotontion rooms or colls. Womon arc Bnly over ﬁopﬁ in
detontion rooms.

o Beforc they aro dotaincd; suspocts arc soarched.to avoid the
Possibility of their injuring themsclvos.

_ Standards of‘hygiono and sccurity of the colls aro satisfactory.
Detained porsons arc visited cvary hour by a polict officer. Men aro kopt
apart from womon, adults from ainors.

- Rights of dotained persons 3

. An arrosted person must be informed immediatoly of the roason
for his dotention. He can be vigitod by his family or frionds and can
oontgct a lawyer, if this docs not hindor police enguiries. Mcals are
provided; either froc-of-charge or at the dotaincd porson's own oxponse
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if ho so roquosts.

If the dotaincd person is injurcd or ill, ho has the right to be
oxaminod immodiatoly by a doctor. If a modical coxamination is important
for his dofeneo ho can also roquost ons. The leogality of his detontion
can bo contested by the detained person when he is ‘brought bofore the
magistrate. All arrcostod and dotainod porsons arc informed of their
- rights undor law.

- Consoguoncos ‘of broaking tho rogulations s

Any non-rospcct for tho detaincd porson's rights constitutes a
disciplinary offenco. The police officer rosponsiblo may boe liable to
disciplinary action, also 2 civil action for unlawful dotontion (tort of
falso imprisonmont), if applicablo. Any damagos awardod arc normally paid
‘put of polico funds.

SIERRA LIEONE

The law does not authorise the police to dotain a porson without
first arrosting him. Any deprivation of froedom must follow a formal
arroste. :

Sinse they considored that the questionnaire concornced the power
of tho polize to logally dotain a person who has boon noithor arrostod nor
chargod, tho Sicrra Loone authoritios folt that most of the quostions did
not apply to thom.

REewover, - they omphasiscd that a porson arrestcd without an order
being previcusly mado by & magistrato must bo chargod and brought beforc
o magistrase as soon as possible ant that tlec polico arc empowered to
decide, in certain cases,; whother to releasc tho person charged on bail.

conditions of hygionc and sccurity of tho colls whore arrosted
pcrsons aro kopt tomporarily by the police aro satisfactory. Womon are
kept apars from mon, minors from adults.

Sicrra Leono would like the policc - whon acting without a
magistrats'!s warrant - to be authoriscd to hold or detain porsons for a
given length of time in cases whorc thoy cannot offoet an arrost, as is
possible undor the "garde & vuce" system. It was folt that this would bo
of assistance in certain enquiries.

J

i
77

- 105 - Geo VI, 1

THAILAND

o0

The policc may only detain a porson aftor first charging him
with an offence. Any dotention must be precedod by an arrcst.

Article T8 of tho Code of Criminal Procedurc empowers polico
officors to arrcst a porson without a warrant whon thore are recasons to
believe that he committed an offonce and is about to abscond.

An arrost can also boe mado when a person is found committing an
offonco or ig discovercd in possossion of arms, implomonts or other
articles in circumstanccs which give rcason to bolieve that ho is preparing
to commit an offonco. »

]
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. Catégorie 2

Country where a person cannot, in principle, be detained by the
police unless he has been arrested but where this principle has undergone
some slight modification.

The Category comprises the UNITED STATES OF AMERICA,

The U.S. system is undoubtedly derived from the English system,
although there are some quite important differences.

However, the reason why we have classified this country in Category 2
of Group VI is that, after having adopted the principle that rolice powers
of detaining a person are subordinate to prior arrest; this country made
important modifications to the principle. The rules of criminal procedure or
court~rulings in fact allow the police, when acting without & warrant, to
detain or temporarily hold a suspect or witness for questioning provided. that
certain conditions are fulfilled.

UNITED STATES CF AMERICA s

- Police powers of detention :

According to the principles of American law, any restriction of a
peraon's freedom of actlon implies an arrest.

However, this principle has recently been modified, authorising the
police to hold persons -“emporarily without arresting them. These modifications
apply to situationswhere the police wish to "stop and frisk" a person. It
should be stressed that these special situations do not correspond in any
way to the concept of iemporary detention by the police as referred to by
the questionnaire. According to American standards, detention prier to
arrest would be considered an arrest.

The powers of the police to detain a person who is not charged and
for whom no arrest warrant has been issued are admissible if exercised
reasonably in the particular circumstances. This was the principle established
by a recent decision of the Supreme Court (Terry v. Ohio, 36 U.S.L. Week
4578, U.S. 10th June 1968); however, this did not specify whether or not a
police officer can hold a person in a situation which would not. justify an
arrest.

In practice, the police stop persons in the street or take them to
the police station for questioning. The police consider that this stopping
or detention does not constitu e an arrest. Opponents of this practice argue
that this stopping or temporary detention does constitute an arrest and that

this should only be authorised whon the police officer already has serious
evidonce to ostablish the guilt of the person concerned. The legality of
this practico under tho American Constitution hasg never been decided by the
Supromo Court. It has often been interpreted as a tomporary deprivation of
freedom undergonc voluntarily by tho porson stopped and questioned.

The laws governing policc powers of arrost vary from onc State to
another. Some States - for cxample, the State of New York - have spocial
laws (Stop and Frisk Statute) which oxpressly allow the polico to stop a
person in order to goarch him. Case-law has supplemented those rules. In
othor Statos,; it is casc-law itsclf which has ostablished the principlos.

~ Conditions for detaining porsons (with arrcst) s :

These offences which can give riso to an arrest without warrant vary
from onc Statc to another. For many, thc offonce concerncd must be a crimo,
for others a folony or serious misdomcanour.

All police officers arc empowered to detain a person "roasonably
suspected" of having committed a serious offence. The factors which should
be considerod in determining whother the circumstancos aro reasonablo which
Justify stopping a person under the Supremec Court standard in Terry include s
the place where the suspcect is observed ; his appearance 3 the policeo
officer's prior knowledgo of the suspect 5 the soriousnoss of the suspected
offencc 5 tho nocessity for immediate investigative activity.

Naturally, thc powor of arrcst applios in cascs of flagrant offonces.
Tho police may also arrest a person as a preventive measure when thoro is
"roasonable suspicion". However, detontion as a proventivo measure can only
bo for a bricf poriod.

In addition to the policec, officials of the following FMederal Agencies
are empowered to make arrests without warrant s Security Officers of the
Statc Departmenti and Foreign Services 5 Immigration and Naturalisation
Service § Coast Guard ; Parks and National Monuments ; Forest Service |
Wildlife Protoction Scrvice 3 Secrot Service § Customs j; Bureau of Prisons ;
Burcau of Narcotics 5 T.B.I. j Superintondents of National Jomotries ;
Department of the Treasury Officials ; U.S. Marshals and Deoputics § Sergeants—
at-Arms of the Senate and House of Roprosentatives.

The torm "suspct" is not dofined in any laws or rocgulations. However,
police manuals have dcfined a suspicious person as "one whose actions,
appearance; or vory priscnce in certain placcs at late or unusual hours
would normally excite 3ho suspicions of an ordinary, prudent person".

An important witnoss who has direct knowlodge of the crime (a
matcrial witnoss) and who doos not provide bail may bo dotaincd in ordor to
cnsure his appearancc beforo tho court. Howover, under tho Bail Roform Act
of 1966,a material witncss who is unable to put up bail can orly bo dotained
by tho polico for a reasonablec poriod of time until his statoaent is taken.

e
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~ Physical Conditions of Deotention s

According to tho Suprome Court's docision in tho TERRY Casc, the
detontion poriod must bo "rocasonable under the circumstancos". Tho State
Laws designatc timo limits of dotontion ranging from 2 hours in tho Statos
of Dolaware and Rhode Island to 20 hours in the Stato of Missouri.

ginco the dotention poriod must be "reasonable under the circumstancosY ‘
it can vary according to the suspoct's bohaviour and the possibilitios of | GROUP VII
choecking his identity. The detention period lasts from the time the person
concaorned is doprived of his froodom of action until his formal arrcst or
complote relecasc.

Whon the dotontion doos not constitutec an arrcst, rclcaso on bail
is not applicablo.

A person may bo stoppod in the stroet or at tho scone of crime or
‘dotained in a polico station. However, tho Supremo Court may have some
‘Tosorvations as to whethor detontion in a police station is proper whon tho
detained person has not beon arrestod or conscnted to go thero. Colls arc ;
nover usod for suspeéis who aro dotained 3 they are resorved for arrosted ﬁ Countrics whore porsons can only bo apprchended and/or hold for.
porsons. ' ' J quostioning by tho policec in vory limited cases (Category 1), or where
| the action taken against persons apprehended oy held for quostioning is
! subject to vory strict conditions (Category 2).

o AU

- Rights of detaincd porsons and safoguards for thesc rights E

The isgsuo of rights of porsons whe arc detained but not yot arrcsted
is an opcen quostien for which there are no guidelinos. It is a mettor which %
has not been adogrately doalt with by the Fedoral Courts.

According to tho MIRANDA Casc (384 U.S. 436 - 1966), it would appear
that a porson mercly hold for questioning in the stroot docs not nced to bo
warned of his right to say nothing. He can; if he wishos, rofusc to answer
the police officor's questions and in the absence of any incriminating
ovidonco or reasonablc cause for suspicion this refusal ir itself doos not
justify his arrest United Statos v. Vita, 294 F. 24 524, 531 = c.A.2).

Apart from the Constitution and the Courts, which safoguard tho
citizon's fundamontal rights, no special check is made to onsuro that tho
rights of detained peorsons arc respocted. If a detained person falls i1l or
asks to be medically cxaminoed, a doctor is called in. /

— Congoguonces of broaking the rogulations ¢

Any non~respect or zbusc committed during +the detention peériod can
rosult in tho oxclusion of gertain physical cvidenco or a confession or
statemonts from tho trial. '

A police officor who ls guilty of any irrcegularity or abuse of
authority may bo liable to c¢riminal prosccution or to disciplinary action.
The lattor may coneist of his discharge or susponsion, forfciture of pay or
roprimand. ‘ C o

If tho dotention constitutes an arrest and this proves to be
unjustified, the victim can take civil tort action against the police for
damagos for falsc imprisonment. The police officer's liability is limited to
whore the petitioner has actually suffored as a consequence of an unlawful
arrost. The State is not rosponsible for the torts of its officer.
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Category 1

T

Countries whore the circumstances in which a porson may be approhonded
and/or held for quéstioning by the polico arce wvery limited.

This Catogory consists of s THE DENMOCRATIC REPUBLIC OF THE CONGO,
JAPAN and LUXEMBOURG. e

In the Domocratic Republic of the Congo and ILuxembourg, judicial
polico officers are only empowered to forbid a person to go away from tho
scone of & flagrant and/or associated offence until the "procés-verbal' is

finaliged.
In Luxembourg this police power ig called "défense de s'éloigner”.

In.Iapan, the police have two special systems ¢ stopping or questioning

a person ian the stroet ("police questlonlng") and Ypolieco request for a
person t0 20 to a police station". In no cases can the person bo held for

quegtioning by -a police officer.

o2

DEMOCRATIC FEPUBLIC (F THE CONGO

- Police nowers «f detention s
In the Democratic Republic of the 6ongo, the concept of the "garde
3 vue" covors iwo very specific idoas, in accordance with the Cods of
Criminal Procodurc and *hc Penal Code.

- Conditions for deciaining a person s

The "gardc & vue" is only applicd in two distinct cascs @

'~ casoes of flagrant offonces,
- cagog of relogation and expulsion.

-~ Physical Conditions of Detention :

(1) In casos of flagrant offences :

Tho "officier do police judiciaire" is cmpowerced to koep under the
Yegarde & vue" any person found at the scene of a crime and to detain him
until the "procés-~verbal" is finalised. (1)

(1) This merely constitutes the "dofonse de s'éloignor", the only measure
availablo to the police in this case. This system ig similar to that in forco
in Luxembourg. The "défense do s'éloigner" alsc exists in other systems but
is thon associated with other measures.
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(2) In cascs of rolegation and expulsion 3

In cases of relogation as an administrativo moasure (Ponal Codo,
Articles 1 and 14bd or Article 2, Decreo of 8th August 1959), or in ocasos
of cxpulsion the "officicr du Mﬂnlstero public" or the "juge do police"
can decido that the person scntenced to relegation or expulsion shall be
kept under tho “garde & vue" until he leaves tho country.

In the first caso; the "garde & vue" is a moasure taken at the stage
of tho preliminary judicial investigation allowed by the Code of Criminal
Procedure. It is not a measure dopriving the subjoct of hieg frocdom sinco
if he goos off without authorisation he doeg not come under the catogory
of "an oscaped dotainod porson'. .

In the second caso, thoe "garde & vuc" is a measurc dopriving a
convicted person of his froodom, i.c. aftor the preliminary judicial

investigation.

This is tho reply ta tho guestionnaire, based on a thoorotical study
of the "garde & vuc!" as practised in tho Democratic Ropublic of thoe Congo.

JAPAN

=~ Poliecc powors of dotention 2

_ Japan's reply apparoantly indicates that a porson can only be
dotained if ho is first arrosted on warrent.

Japan thercforc indicatcd those casces whore this principlc has boon
modified so that the police may, cven if they have no warrant, stop a
poerson for questioning s when he is suspocted of having committed a ecrime
whon ho is & witness {0 a crime § when he may cause somo damago bocauso of
his bchaviour § when therc are certain public disturbancos.

Police Dutics Exccution Law N° 136 of 1948, amonded by Law N° 163 of
1954, allows police officers to stop a porson for questioning in the stroet
if thore arc roasonablo grounds to suspect him of having committoed, or
being about to commit, & crime. Undor ihis Law, a police officor may also
gtop for questioning in the stroot a porson who may be able to provide
information about the commission of a crime. (1)

If tho police officer, acting in accordance W1th the abﬁve—mcntloned
Law, considers that questioning in tho stroet might disadvantage tho subjoct
cr obgtruct traffic, ho can ask him to accompany him to a police station or

post. (2).

(1) This is Police Questioning, or "“SHOKUMU-SEITSUMON".
(2) ‘Police rcquost for a person to go to a polico station, or "DOKO-YOKYU"
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The powor to stop and gquostion somconc in the street and to ask him
to go to the police station can only be.exercisod with the eonsent of the
person concerncd. Howover, if a porson is stopped in the strect and suddenly

attempts to cscapo, ho can bo apprchonded (by means of force, if nocossary)

Furthormorc, the Law controlling posscssion of fircarms otc. (1958)
ompowors police officers to stop a porson suspoctod of carrying dangerous
woapong and scarch him.

In addition to suspocts, any person ablc to ngo information about

the commission of a crimo can be stopped.

- Conditions for deotaining a person ¢

In principle, the police officer has no powor to detain a porson as a
preventive mecasurc. However, he can intervenoc if he noticos that a crime
is about to be committed. He is also obliged to protect any person who is
drunk or montally ill if thoir ‘bchaviour might cndanger the lives of othors
or catgo serious damage to pr0porty In thesc casos, the person cannot bo
dotained for morc than 24 hours unloss a magistrato ordors an cxtension.

In addition to policec officors, moembers of the Sclf Defencc Forccs
arc compowored to stop and quostion a person in the street and ask him to go
to tho police station, in the following two cascs : whon the Prime Minister
orders thom to interveono In the interests of public order; when the country
ig facod with an armed atsack from ouiside.

The term "suspoct” is not dofined. Howover, a suspect can be considored
to bc a porson who 1s she subject of police cnquirics conductod in accordance
with the Code of Crimiral Proccdurc in ordcr to identify tho porson rosponsible
for a crimo.

- Physical Conditions of Detention

There arc no provigions in law concorning time-limits for polico
detenticn. In practice, it is obvious that dotontion following the request
to go to the police station is longer than the stopping and quostioning
in the stroct. The datontion poriod onds whon all doubt or suspicion is
dispolled.

Stopping for (uostioning ﬂbrmally takos placc in the street or orthor
public placc, detention in a polico station. Under no circumstancos 1s tho
doetained porson put n a coll.

- Conscquences of breaking the rcocgulations @

Any polico o’ficor who abuscs his right to carry out police
questioning can be subjoct. to criminal prosceution. Also, if ho injures tho
porson concerncd in any way, tho victim can obtain civil damages from the
prefoctoral government concerned.

T

LUXEMBOURG s
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~ Policc powers of dctention ("défense dec s'éloignor")

In the Grand Duchy of Luxembourg there is no law which authorisecs
the police to detain a person who has not becn charged or for whom no
arrgost warrant has boeon issued by a magistrate.

- However, tho police may make usc of thoir right called "défense de
s'éloigner" (Articles 34, 46 and 49 of the Code of Criminal Procedure).

-~ Conditions for the "défonsc do s'dloignor®

The "défonse do s'éloignor" dan be applied in two casos

(1) CGases of flagrant crimes 3

"officicrs de police judiciaire" are empowcored to forbid a person
to leave tho scenc of crime until the "procés-verbal" has been finalised.

An offoence is considored to be flagrant in tho following cascs $

a/ whon the offence is being committed or has just boen committod

b/ whon a person is chascd by public outery s '

c/ whon a porson is in possession of woapons, articles, instruments
or aocuments which give reason to believe that he has committed
an offence, or boen an accomplice to it, provided that this is
ghortly aftor the commission of the offonco.

(2) Cascs of "crimo" or "délit" - evon when not flagrant - committod
inside a house when the hoad of that housc calls in an "officier
do pollco Judiciairo" to investigate. This is a casc of associatod

flagrant "crime" or "délit", as found in the legislation of cortain countriecs
(cf. Article 53 of the Prench Code of Criminal Proccdurc).

In tho Grand Duchy of Luzcmbourg, persons with tho rank of "officicrs
de police judiciaire" arc s "commissaires do policco", "officiorsg" and cortain
“gous-officicrs" of the Gondarmoric, members of tho "scorvice do la siroté
publiquo".

BRC U

This "défonsc 1o s'éloigner" can be applied to a suspect,; witnoss or T
any person who might %e able to help in enquiries.

. = Physical Conditions of the "défcnsc do s'éloigmer:

The "défense de s'éloigner" can be onforced until tho "procés-verbal'
ig closed. It onds when the "officicr de police judiciaire" authorises the ‘
porson concerned to go away. . v

The subjcct of the "défonse do s'éloigner" must stay at the scone of
the "crime" or in the house to which thc polico have been called.

The law doos not allow the polico to detain somoone on polico promises
or in a dotention room or cell,

o ey
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Any porson who goes away from the scenc i

' . § ba 1 >, although forbidden to do

?d ;s liable to a gontonoo of up to 10 days' imprisonment and a fino of

o f?angso(1) This sentences is passed by the "jugoe d'instruction", on
Itkflnglngs ofdtho "Procurcur d'Etat" aftor tho offender has been sammonsod
It wn bo passed in his proscnce or in absontia. It is not possi ]
o Gommos o toda . epnen. is not possible to entor

-Rights of persons subject to the "défengo de s'éleignor! and safeguards

“or thoso rights ¢

adthough thore are no laws exprossl i ing i ’

. 3 sly stipulating such rights, the
ggﬁ:raltu}os regarding human rights arc respected. Any irrogulirit§ or
s'é1giomm&ttcd by a police officer in conncction with a "défensc deo
actzonggq‘ w?qld not‘ﬁoad to the cago being dismissed, but disciplinary
rarans z:l@ Pgdtakon §gainst him and financial compensation could be
et . _so idum, pald by the polico officer responsiblo and by public

- Miscellwncous :

A Commivtoe sot up il i

Iy p in 1968 to study reforme of the Code of Crimi
. R . 1 iminal
igz;zgﬁﬁowgigs;“i?e% tgat the regulations in force on the "défonse do s'é-
: : > gatisfactory and stated that it was not in fa i
tho Fronch~type systom of tho "garde & vue". Fevour of adepting

‘<(ﬁ) . The ponalty incurrod b: { y o
. X vy : y tho person who disobeys the "défe
g'éloigner" is similar to that mentioned in tho‘casoyof Lebanon.nSe dq
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Oounirics where the wzetion taken against persons apprchended or help
for questioning by the police is subject to vory strict conditions.

In CHILE, LIECHTENSTIIN and YUGOSLAVIA, the polico arc only empowercd
to hold somcone for questioring in very gpocial eircumstances.

shat tho person apprchonded or held for gquestioning

The goneral rule is
sible.

must be brought before tho sompetent magistrate or court as soon as pos

immediately brought.beforo’ the

In Chile, tho approbondéd suspect is
the beginning of the first court

magistrate, or if this is rot possible, at
sitting. '

rg arc obliged to inform the court of

In Liocchtonstoin, police office
4" gomeconc or to relcasc theom.

thoir decisions to "provisonally arrcs

Finally, in Yugos.avia, policec powers arc roduced to the minimum with
rogard to criminal procelurc. Only the "juge 3'instruction" can intorviow
& person (suspoct or witness) held for questioning.

- Policc powers of dctention s ' .(1)

' .
In principle, the police only havo the power of "detencion" in cortain
cascs laid down in thoe Codo of Opiminal Proccdurc (Article 251 ot sCQ. ).

- Conditions for dotaining a porson @

officers of the Security Pelice arc suthorised to arrcst and detain @

- any person who goes around undor a falsc identity and refuses to
give his truc idontity (irticle 260, N° 3) s ' :

- any porson who is found at an abnormal time or in a placc or
circumstancos which givec rcason to suspcct that ho has dishonest intontions
and is not able to give a satisfactory oxplanetion (Articlc 260, N° 4).

eofeo

arrost and dotention.

(1) Note s Tho torm ndeotcncion" has tho sensc of

Lo .
i -
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Arrcst and dotention arc a i i
de pplicd to "crimencs'"-offence i
gyygaponalty depriving the accusced of his liberty or rostrictingugisgigle
rs or morc - and "simplos delitog" - punish o s
days to 5 ycars' imprisonment. i shable by o sentonco Of-61

Arrest and detontion arc onlj i Wi

‘ ‘ on a ¥ possiblce with rogard to "faltas"

§:hgiiggzocﬁigiinglotiy ::SO days of "prisidn") whon the person responsiblo
3 ing ¢ offonce, has nc fix & 3 i . |

oy o gdoquato o toon. g o fixzed placc of rcsidonco and doos

Article 260 of the Code of Criminal Procedurc stipulates that

officers of the Sccurity Peli j
TS o y Pclico must arrdst any poerson caught whilo committing

iho 1 Anﬂ pglico offigor may carry out a "dotoncidn" in cases coverod b
o aw. Magistratcs, Intondants,;Governors, Subdolegatcs and Inspoctors ago
:so empoworod to order arrest and detontion in cascs spccifiéd by tho law

The concept " .
abow, pt of "suspoct" omorges. from Article 260, N° 4, mentioncd

i . . N
of & "suﬁirigiziosmigeggt do:alg atw1tnoss s only tho.examining magistrate
| na wer to do this in certain given ¢ 8 i
252, 255 ot the Tode of Criminal Proccdurc). 5 given cases (Artlclos

The polico m i
. . ay arrest and dotain a minor suspect i
immediatoly transfsr him to a "Comisaria do Monoross, provided that they

They may alsy arrcost ¢ i
16 boing LMY Bls essapigY detainced person who has beon sentencod or

°

- Physical Conditjons of Detontion

sorson Zgzgeizgda;roit.and Qotcntion arc decided on by the polico, ;hc
] L must imhodiately be handed over to the compotonﬁ magistrate
9

or 1f this is not possible ust - ‘
oLt bing. P ible, must e brought up at the boginning of the noxt

Whon the arrcst and deotentio
| n0x. rre st ' n arq decided on by the istr i
;gi g;el;mlnary Judl?lal investigation stage of crimiial prgggg;gzazo %ﬁrlng
aré§£ ig Egesdetintlontperiod may not czeced 5 days(excopt in casgs’of °
; shops 3 here, the offe ai
beginning of thé "sumeyv.rio")° RAST May b0 dokained for 10 days From the

Any dotention ordered by a Governor may last 48 hours. At tho end

o . . . .
fhthls porlpd tho dotqlnedAporson is handed ovar to thc competent magistrate

The Chiof of Policce bofore
' ho whom the suspect is brought i
hig dotention or rolease him, depending on tho oxplanationi giigiocontlnue

In tho casc of "dclitos'" cov i ‘
o ered by Articlec 247 of .the
gZigzggltirocoduro, and in_tho,case of "faltas", tho ;olice-gfggggfoia‘”'

o suspoct, ordoring him to appcar bofore tho compotont magisﬁratc

at tho firgt sitting, if ho give i
2t tho firs Crimina19Procedu§eg.s guarantecs and pays bail (Article 266 of
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LA person may be detainod cither in his home or in a public place 3
prisons, officcs or barracks of tho Investigation Dopartment, and cven in a
coll § the latter must conform with standards of sccurity, hygicno and

comfort.

The detained porson is secarched at the outsot to prevent him
committing suicide or injuring himsgclf.

Minors arc subject to special roegulations. Persons of differont sexos
arc kopt apart.

-~ Rights of the dotained pergon and safeguards for theso rights 2

Tho arrosted and detained persons have soveral rights, particulérly
whon the dotention is ordercd hy the magistrato, sinco tho longth of the
dotontion poriod is roduced to a minimum.

In prineiplc, the dotained person must be informod of tho reason for

his dotoention,

Unlogs he is kopt "incomunicado" at the magistratce's ordors, the
dotaincd porson can be vigited by a ministor of roligion, his lawyor, his
roprosontative,; his family.

To ie cxamined by a doctor hofore being takon to the Investigation
Department promiscs.

Tho dotaincd porson Is not informod of hig rights sincc he is
prosumed to know them.

Tho rcgulations in Zorce provide similar rights to those drawn up

under the auspices of the Unitod Nations.

The lcgal authoritic: chock to scc that those rights arc rospocted.

- Conscguences of broaking tho reogulations 3

In the casc of arbitrary dotontion, the victim can apply for an
"amparo" (a kind of Habeas Corpus provided for in Article 306 of tho Code

of Oriminal Procedurc)-:

This application is made Lo the compctont Court of Appeal which
docides within 24 hours (or within & days at tho - latcst) whothor to allow
or rojoct tho appcal. The Court can srdor an onguiry to boc made or tho
dotained porson to bo brought before it immediately. :

The Griminal Codo (Article 148 ot seq.) penaliscs public officials
who are guilty of any non-respect or avuse of the rogulations. Disciplinary

action can also be taken against thoem.

Provision is made for civil daragos to be paid to the victim by tho
of ficer rcsponsible (Article 311 of the Cede of Criminal Procedurc).
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LIECHTENSTEIN

- Police powers of doiention ("arrostation provisoirs")

The police arc cmpowergd fto provisionally dotain a person in
casos covercd by tho Code of Criminal Procoduro and by police standing
orders.

- Conditions for deotaining a poerson 2

<

"Crimog", "délits" and “contravontions" can give riso to "arrcsta-
tion provisoire" (vorliufige Fostnahme). (1).

FPlagrancy, tho danger that thce offcndor will cscape, intorfore

with the oevidenco or commit furthor criminal activitics, arc all circumstancos

which can permit an "arrcsiation provisoire" to bo mado. With rogard to
"ocontraventions", only the dangor that the offonder will oscapc or
intorfore with tho ovidence can be takon into consideration.

Article 93 of the Criminal Code a2llows anyonc to hold any person
considored to be harmful or dangorous, provided that thoy immediatoly
inform the policc or court.

A1l police officerss arc compotont to offocct an "arrestation provi-
goire", in tho samc way es the court.

Whon thorc arc reasons for arrcst as laid down in Articlos 117/1 and

119 of the Code of Crimina® Proccduro, all porsons of logal majority (i.o.
over 18 yoars of age) can be the subjoct of "arrestation provisoire!.

- Physical Conditions of Dotention s

In all cascs, the period of police dotention is 24 hours maximum,
calculated from the time the person is apprchended.

It onds cither whon tho person concerncd is rolcascd whon suspicion
is dispelled or when he is brought boforc tho court.

Any dccigion to make =zn “arrcstation provisoire" or to relcasc a
dotained porson must be reported to the court.

Porgons who arc provigiorally arrcstecd arc kopt in police stations
or in colls in polico prisong. Tacse arc places which although not comfor-
tablo - conform with the basic reguirements for human dignity. The

detained porsons arc searched at 3he outset to prevent oscape, injuries or
suicido. ' '

Porgons or difforent sexes or ages must bo kopt apart.

{.[..

(1) Of. tho samc concopt in FEDIRAL GERMANY.

st
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- Rights of dotained persong and safoguérds for thesgo rights.

Tho person who is provisionally arrcstcd must bo informed of the
roasgson for his arrcst. His family is notifiocd with the authorisation of the
oxamining magistratoc. Ho can obtain food from outside at his own oxponse.

He can bo eoxamined by a police doctor at any time.

Tho dotained porson appears boefore the oxamining magistrate at the
latost24 hours aftcr hoe 1s approchonded by the peolice.

The police do not inform him of his rights.

The trosimont given provisionally dotaincd persons conforms to the
rules drawn up undor tho auspicos of the United Nations.

Choeks to ensurc that tho logal obligations arc respccted arc mado
by the Chief of Polico, the court, and the governmont of the Principality.
Phis check covors the roason for the doteontion, its longth, the absence of
cruclty, otc. and is madc from an coxamination of the filcs.

- Consoguoncos of breaking the rogulations s

Cortain persons must not be interrogatcd otherwisc the caso may bo
dismissod - for oxample, thosc who arc bound by tho sccrot of tho confos-
sional, or official secrecy, and thosc whose physical or montal heoalth

moans thoy arc not in a condition to tell tho {ruth (Articlo 95
of tho Codo of Criminal Proccduroc).

A certain number of porsons arc. not obliged to make statemonts j
they must be warned about this (Articlo 96 of the Code of Criminal
Proccdurc). No pressurs must be brought to bear on thom.

Polico officors arc rosponsiblc for their actions, both beforo tho
courts and in rospect of disciplinary action. It is possgiblo for tho
victim to bo paid compensation 3 this is paid by the state which can then
tako action against tho golico officer responsiblo.

- Polico powers of decteontion @

. In Yugoslavia, police participation in the criminal procedure is
vory limited. Their powors aro reduced to the minimum with regard to
measures rostricting tho froedom of citizens.

In accordance with Articles 141, 176 and 180 of the Codo of Criminal
Procodurc police services may only hold someonc for questioning in special
circumstances.,
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- Conditions for dotaining & porson 3

Police officers are empowored to hold until the "juge d'instruction!
arrivos, or to bring boforec the lattor, any porson found at the scono of
a orimo who may bc able to provide important information about the offonco.
In this casc, the detoention period cannot oxcced 2 hours.

Alsc, any poerson caught while committing an offonce - and approhondod
by anyonc - must bo immediately handed ovor to the "Jjuge d'instruction" of
the necarost dopartmental or communal court.

If, as a rcsult of unavoidable difficulties, the person apprehended
c¢annot bc brought before the "juge d'instruction" within 24 hours, tho
polico have to justify this delay.

In addition, Articlec 20 of tho "Principal Law on matters of the
Intorior" stipulates that the "compotont scrvices of the Interior" have the
right to dotain - for 24 hours maximum - any person who causes a public
disturbance if +this is thce only possible solution.

Finally, tho "juge correctionnel" or a "momber of the sorvicos of
tho Intorior" can order that a person caught committing a "contravention"
who is drunk may bo hold until he sobers up, but -in any case ‘for no longer
than 12 hours. (Article 100 of the Principal Law on "contraventions").

- Physical Conditiong of Detention ' |

Since the police arc complotoly cxcluded from the proliminary
procodurce which comes under tho sole compotence of tho court and which
only takes onc form - the proliminary judicial investigation ("instruction")
- the gonoral rule is that «ll porsons must be brought hefore the "juge
d'instruction? o

In cxceptional cascs, when polico detention is pormittod, it
consigts of maximum time-limite which vary according to tho cascs mentioncd
above 3 2 hours, 24 hours or 12 hours.

e T R e e S B S T

- Rights of dotainod porsong and safoguards for those righte 3

Article 184 of the Code of Criminal Proccduro stipulates that 'the
sorvices of the Interior" or the magistrato, must notify tho family of
an apprehcndod person within 24 hours, unless the detained person himsclf
objectse. ‘

In the caso of a porson causing a public disturbanco, if this i
porson is held at his home for morc than 6 hours = or if ho insists on a
thoir 'so deoing - tho policc must notify that person's family or any porson
he dosignatos.

Reoports must always mention the dato and hour when the measure
was ordercd. :

e
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- Congecquences of broaking the rogulations s

Whon a porson
the stipulated periods,
sociopolitical body to
measure belongs.

ig hold without rcason or for a poriod excooding
ho has tho right %o rccoive compensation from the
which the officor who ordered tho dotontion
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Report submitted

by the . ' - N° B8 bis
GENERAL SECRETARIAT '
.SubJect :
POWERS AND DUTIES OF THE POLICE WITH REGARD TO DETENTION
( Addendum n° | to report n° 8). - A

AUSTRIA and CALMoSROON should now be added to the list of
countries which replied to the General Secretariat questionnaire,
bringing the total number’ ‘of countries which supplied information
on their legislation to 52. In addition, ALGERIA has sent in an

addendum to its original reply, which appewrs on pages 16 and 17
of Report No. 8. :

The information from these three countries is given in
the group order established in Report No. 8.
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i - any suspect whose identity, etc. has to be checked
| (time-linit 24 hours);

- Conditions for detaining a person prior to arrest

) - ( . - any persons who have taken the firm and united decision
o Article 50 of the Code of Criminal Procedure allows the ‘ to commit & "crime" or "délit"; this is "conspiration® (conspiracy);
"officier de Police Judiciaire” to : '
' ) § - the protection of any persons who are in danger
- forbld.any person t0 leave the scene of an offence i - {Article 233 of the Criminal Code.

until all operations are completed; : = R - -
Also, Articles 46-50 of the Criminal Code allow the police

-~ check the identity of any person if this appears neces- : ‘40 take mction with regard to persons whose behaviour quite
sary.during the course of the judicial investigations. £ clearly shows an intention to commit an offence against public
Posglble punishment ¢ up to 10 days' imprisonment and ‘ order; this is the "engagement préventif™, which means that the

. a fine of 500 DA. { person concerned - on the orders of the ChHairman of the Court -

undertakes personally, or with solvent guarantors, to pay a
_ certsin sum of money if he commits such an offence within a period
~ Conseguences of breaking the regulations | of 1 to 3 years. e .

; 1 71 . . . . . . ; . :
. The "Chambre d'Accusation" is responsible for detecting Persons empovered to order police detention are "officiers
" v ] 5 inn o} e 3 i oo : . . . . . . . . . . . . s
?nytirlegulafltles comﬂltgea by "officiers de Folice Judiciaire® de police judiciaire", magistrates, the "Gendarmerie®, the
aQ - 3 v : . . . o - .
in the exercise of their duties. tadministration préfectorale, mayors, andcustoms, tax and various

. L. , other officials so empowered by specific laws.
These irregularities can give rise to a reprinand, dis- '

ciplinary action, suspension (temporary or permanent), even 'i 4 witness can be kept under the “garde-é vue" if his
- Ay - N . . N . : - . ] .
prosecution, depending on their seriousness (Articles 206 gf_seq. ; statements appesr suspicious, if he fails to appear during the

B R S -, . s . Lo . s : :
of the Code of Criminal Procedure) . judicial investigations or at a hearing (once his absence is
noted by a magistrate), or if he refuses to clear a person who

is being prosecuted.

—~ Physical conditions of detention

CAIMEROON Gr, I

s A

E The normal length of the "garde & vue" is 24 hours. This

' can be extented by 72 hours (3 x 24) by the 1Procureur de la

i ‘ République". The time. taken to transfer the suspect from the

: place of arrest to the offices of the "Parquet' is added to this
period. _ -

+ : ' s

- Police powers of detention prior to -arrest ("garde & vué™)

N The Law of 26th December 1958 -and the "Code of Criminal -
Procedure of the Federal Reoublic of Camerocn -are the relevant

> @1 = ; f P "o R n
texts covering the "garde 3 vue'. . In cases of embezzlement of public funds, the "garde a vue

; ' is limited to 4 days if the offence is non-flagrant, but can be
3 extended if the offence is flagrant. o

- Conditions for detaining a person prior to arrest -~ - A

e The detention period begins from the moment the "Bon de
o . , 5] a " S "offi 8 iciaire" i
%lcrlmes” and "délits") can give rise to police detention. im“'lg 18 P ) )
"lagrancy, the seriousness of th {c i o g . . . . :
freto yﬁ. N : the offence and suspicion are the - The police detention period ends, either when the time-
actors which motivate the decision taken by the "officier de Y2 s : : . . . ;
police judiciaire! - m*??f ; limit (the basic regulation time-limit or an extended period)
W expires, or when the detained person is released, or else when he

Ty N . “FAw»é is handed over to the "Parquet".
' The "garde a vue" may be imposed as a preventive measure if'agf ‘ e 4
with regard to : ‘




) ¢r. I
A person subject to the "garde & vue" can be kepnt wherever
the investization is being carried out, on police premises or
sometimes in cells; the latter couform to regulation standards of
‘gecurity, hygiene and comfort. Jomen are detained separately from
men, minors from adults. ‘

- Rights of detained persons and safequards for these rights

The person kept under the "garde a vue" has certain
rights : the right to be informed of the resson for his detention,
to. have his family notified, t0 communicate with other persons,
unlegs this is contrary to the. interests of the investigation.
Food may be supplied free-of-charge or not, depe:ding on the case.
A doctor can be called in at any time during the "garde a vue',

At the police level of investigations, the person kept
under the "garde & vue' is not allowed to call in a lawyer.

- The person detained by the policc does not heve the right
to appear before a mgistrate to challenge the legality of the
"garde a vue". : ‘

The detained person is presumed to know his rights. A
check to ensure that these rights are respected is made by the
"Procureur de la Républigue" - both during and after the "garde
3 vue" -~ on all points related to the legality of the neasurc and
on the conditions of detention. A "garde & vue" register is kept;
a list of the persons kept under the garde & vue" is submitted
daily to the competent "Procureur de la. Républigue".

~

- Conseguences of breaking the regulations

Non-respect or.abuse of the regulations does not lead to
to the case being dismissed, but can lead to disciplinary action
and progecution of the "officier de police judiciaire" responsible.
Civil damagcs may even be awarded; these are paid by the officer
responsible or out of public funds. '

AUSTRIA ' ' o Gr. IV

- Police pouers of detention

Articles 24, 175,‘177 and 452 -of the Code of Criminal
Procedure and Article 5 of the Introductory Law to the Laws of

u@rk‘."»',} SRR

i

-5 - Gr. IV

a

~

Administretive Procelure empower the police in certrin cases to
detain persons suspected of having committed any offehce punishable
by the courts : "crime","délit" or contravention",

- Conditions for detaining a person

Article 175 (1/4) of the Code of Criminal Procedure permits
detention as a preventive weasure when special circumstances give
reason to belicve that a person may persist in committing, or
carry out his threats to commit, any cffence other than a "contra-
vention".

Persons empowered to order such detention are police
officials and, in certain circumstances, commandants, military
guards and custons officlals.

There is no legal definition of the term "guspect".
A witness cannot be detained by the police.

~ Physical conditions of detention

The police detention period is 48 hours maximui.

This period begins from the moment when the suspect is
in fact deprived of his freedom of action. It ends when he is
released or handed over to the competent court. The "gardc a vue"
takes placc in police or local authority prisons or on district
court premises. In certain cases it is possible to put the detained
person in a cell.

All police prison cells must conform to certain standards
of security and hygiene, and precautions are taken to prevent the
detained persons from injuring themselves oxr committing suicide.

- Rights of detained poersons and safeguards for these rights

The detained pcrson has several rights; however, he cannot
ask to be brought before a magistrate to lodge a complaint since
he 1is either released or brought before the competent megistrate
within 48 hours of his detention.

Since the detained person must be interviewed immediately,
he can make known any regquests or complaints and these are followed
up, provided that the objectives of the detention are not endangered.
In addition, the detained person has the right to lodge an appeal ‘
before the Constituticnal Court shouvld he believe himself to have '
been denied any of the rights guaranteed by the LBuropean Convention
on Human Rights or by the Austrian Constitution.
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‘ Various supervisory DOdlCS look 1nto all 1UbSblOHS - 2
concerning the dbtcntlon of persons. =~ |
- Consequonces of breaking the regulations ﬁ
. . e e o " ) ’ 9
In cases of non-respect or abuse of the regulations, @
provision is 4ade for soverc disciplinary action and possibly e
criminal prosccution for abuse of authority. Depending on the :
case in'qucstion, civil damages may be awarded; these are paid 3 .
by the officer responsible or by the State. ' $ i
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