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PREFACE

When our pretrial detention facilities are overflowing
and more than 250,000 persons crowd our correctional
institutions, the need for meaningful guidelines to
improve the pretrial release portion of the judicial pro-
cess is evident. This brochure, written by Bruce Beaudin,
Esquire, President of the National Association of Pretrial
Service Agencies and Director of the District of Columbia
Bail Agency, outlines a constructive series of suggestions
on ways in which to bring about that much-needed
improvement. Based chiefly on the ABA Standards Relat-
ing to Pretrial Release, Beaudin’s monograph is one of
the most thought-provoking works dealing with this sub-
jectin some time,

This is one of a series of brochures—published by the
American Bar Association Section of Criminal Justice—
dealing with the implementation of major criminal jus-
tice standards of concern to state and local government
officials and criminal justice planners. Other brochures
consider ways in which to bring about implementation of
police standards, speedy trial standards, corrections
standards and suggest ways in which Jocal governments
can economize through system-wide implementation of
criminal justice standards, Additionaliy, there are publi-
cations on how civic and religious leaders can work
toward criminal justice improvement; story ideas for
journalists; and guidelines on ways to implement stand-
ards and goals. Each of these publications may be
obtained free from the ABA Criminal Justice Section offi-
ces, 1800 M Street, N.W., Washington, D.C. 20036.
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I. INTRODUCTION

There is little doubt that without some unexpected
miracle rising crime rates will continue to cost us dearly in
both human and economic terms. To date our system of
justice has provided little more than band-aide treatment
for deep seated problems that are in need of major
surgery. There is little indication that major surgery is
imminent. It falls then to the criminal justice system to see
that its scant resources are utilized most effectively.

Problems posed by the treatment and processing of
arrested persons have been debated for years. Warning
of arrest, release or detention, dismissal or prosecution,
plea or trial, and sentence to rehabilitative programs or
prison are but a few of the issues that must be decided
daily. Here we are concerned with the issue of the release
or detention of pretrial accused.

The American Bar Association Project on Standards For
Criminal Justice and the National Advisory Commission
on Criminal Justice Standards and Goals considered the
problems that dealing fairly and equally with ali persons
between arrest and trial poses. Both groups condemn the
pretrial release of the'wealthy and the pretrial detention
of the poor as unjust and unequal treatment. The pro-
grams outlined in the pages to follow are designed to
minimize the inequality of treatment between rich and
poor.

Present research and experience challenge the tradi-
tional wisdom of “bail.” Experiments have proved that
money alone is not the best criterion upon which to base
decisions to release arrested persons before trial. Much
more important in deciding who will return to court is
the vital community tie information which until lately has
not been the paramount consideration in fixing pretrial
conditions of release. The standards posed by both the
ABA and the'NAC provide viable and tested alternatives
to traditional bail. In addition, they provide options that,
if implemented, can result in better use of human and
economic resources.

The single issue that remains unaddressed is that of
pretrial detention, Pretrial detention is a fact of life butan
anomaly of the law. Bail conditions which result in “de
facto’ detention of people who cannotafford the bail are
being set every day. Whether such practices are “legal”’ ic
highly questionable. There is much concern over the
release of persons charged with dangerous or heinous
crimes, The law and tradition require that only risk-of
flight be used as the standard against which bail is mea-
sured. Should not danger or potential danger be avalid,
legal, criterion to be considered?
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Some suggestions that should assist in fashioning a
humane system for dealing with pretrial arrestees are
contained in the following pages. A truly balanced sys-
tem which protects the rights of indigents as well as rich
defendants and the safety of society should be our objec-
tive. It cannot be achieved, however, without “scrap-
ping” some outmoded, traditional concepts and invest-
ing the time necessary to design sound innovative
alternatives.

Il. OBJECTIVES TO BE REACHED

Before examining alternative methods for dealing with
release problems it is perhaps wise to consider first why
they should be examined atall. The excerpt below, which
is taken from a recent opinion of a federal judge, is illus-
trative of the magnitude of the problem.

Severe and inhumane overcrowding of inmates
presently existsat . . . detention facilities. This over-
crowding occurs in violation of the law and accord-
ing to the record costs the taxpayers... over
$1,500,000 annually in unnecessary detention.’

All over the country federal courts are intervening in
statesand counties to order the closing of detention facil-
ities. The prisons are outmoded and operated in violation
of Constitutional mandates. One of the primary causes
for the overcrowding is the detention of pretrial accused
in violation of release laws.

In assessing the best methods to achieve solutions to
the problems posed it is necessary first to consider the
objectives aga':st which prospective solutions may be
compared. Overall, the Constitution of the United States,
as well as most state laws provides that excessive bail niot
be required. In essence this means that most persons
accused should be released pending trial. On the other
side of the coin lies the unwritten but nonetheless just as
important correlative—the community must be pro-
tected. It is in balancing these competing philosophies
that the problems occur. Judges use high money bonds
that will result in ““de facto” detention not to minimize
risk of flight and insure reappearance but to prevent
potential danger to the community,

Our system of justice is based on the presumption of
innocence. This presumption when applied to the pre-
trial release decision phase argues in favor of apresump-
tion of release. The Federal Bail Reform Act of 19667 codi-

¥ Alberti v, Sheriff Harris County, U.S. D.C. 5.Tex., 12/16/75
18 Cr. L. 2404,

2 Bail Reform Act of 1966, Pub. Law 89-465 §3,18 U.S. C. §3146
(1966)
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fies this presumption and mandates release on some type
of personal recognizance release with or without condi-
tions in all but exceptional cases. Most state laws passed
subsequent to 1966 track the provisions of the federal act.
The standard is clearly the release of most accused with-
out the need for posting surety bond.

The results of complying with the law will be effective
from economic and human paints of view. Overcrowd-
ing in prisons will cease. The need for new and bigger
detention facilities to house pretrial detainees will disap-
pear. The expense of welfare payments to the families of
some incarcerated pretrial accused will terminate. Attor-
rieys will be better able to prepare defenses with the as-
sistance. of the accused. Detainees who will return for
trial will be released to become productive members of
society while awaiting trial. Probably, and most signifi-
cantly, there will be no need for costly and drastic federal
intervention.

1. STANDARDS TO FOLLOW TO ACHIEVE OBJECTIVE’

The American Bar Association Project on Standards For
Criminal Justice, Standards Relating To Pretrial Release,
set out its approved recommendations in 1968. In 1973
the National Advisory Commission on Criminal Justice
Standards and Goals presented its suggestionsfor dealing
with problems posed by systematic failure to implement
release laws. The recommendations of both groups have
proved effective in implementation. The philosophy
behind the recommendations of both. groups perhaps is
best summed up in the following:

“The Bail System as it now generally exists is unsatis-
factory from either the public’s or the defendant’s point of
view. Its very nature requires the practically impossible
task of translating risk of flight into dollars and cents and
even its basic premise - that risk of financial loss is neces-
sary to. prevent defendants from fleeing prosecuuon is
itself of doubful validity.””

In other words, the most basic traditional assumption
about pretrial bail-—that surety bond is the best method
of assuring reappearance—is highly suspect. ‘Many
experimnental programs nationwide have underscored
this doubt, and release on one’s promise that he will

3 This section treats the recommendations of the ABA and
NAC in a general fashion. No attempt to implementany system-
wide changes should be made without reading in detail the ABA
volume-entitled “Standards Relating to Pretrajl Release” and the
NAC volumes on Courts and Corrections.

4 ABA Project on Standards For Criminal Justice; Standards
Relating to Pretrial Release, Introduction.
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reappear has proven even more effective than surety
release. Alternately called P.R., O.R,, P.B., Personal Rec-
ognizance, Own Recognizance, Personal Bond, Unse-
cured Appearance Bond etc., all these forms of release
have one thing in common—a personal promiseto reap-
pear, based on' community ties, as the backbone of the
release process.

Both sets of recommendations seek to minimize the
number of people detained and the amount of time de-
tention is necessary. Three time elements are identified
as crucial: the time from arrest to booking, from booking
to presentment in court, and from presentment in court
until trial.

In the first area the standard to be met suggests that
some cases require no custody at all. The use of citation
release or summons in lieu of arrest enables the com-
mencement of criminal justice processing withno deten-
tion.5 Citation programs in effect in California and Wash-
ington, D.C., have proved that such programs are
effective.

In the second area—between booking and present-
ment in court—the standard to be followed suggests that
a fact finding agency determine community tie informa-
tion so that informed release decisions can be made. If
this period is notrelatively short, i.e., 2-12 hours, then the
standard suggests that the accused be permitted to posta
percent of the dollar amount approved in the bond
schedule for the offense with which he is charged. Pro-
grams operating in lllinois, Oregon, and Philadelphia
have proved the effectiveness of such a rationale.

Finally—between presentment and trial—the stand-
ard suggests that magistrates utilize information pro-
vided by specialized pretrial investigative agencies and
release nearly all accused on personal recognizance with
or without conditions. Programs that have proved such a
system viable are many but results in Philadelphia, New
York, and Washington, D.C. are particularly persuasive.

1V, ANALYSIS OF EXISTING SITUATION

Although the objectives and the standards designed to
achieve those objectives are relatively straightforward,
the method of implementation will be unique to each
jurisdiction. Thus, before a tailored blueprint can be
fashioned, you have to “know the territory.”

5 A citation release is one issued usually by the arresting
officer either at the scene of the arrest or at the police station. It
is much akin to a “traffic” summons-in that it sets the court date
at which the defendant must appear and allows his immediate
release on his promise to appear on a certain date,

4 How To Implement
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There are many forces that operate independently to
influence the criminal justice system. As one or another.is
more or less influential a variety of chain reactions
occurs. A brochure of this size cannot address the many
variations that result. It can only identify the most basic
ingredients.

As is true with any project the first vital elementis good
research. To fashion a release program complete with
components necessary to achieve the objectives de-
scribed, the architect must know where he is, where he
can go, and how he can get there. Ata minimum the fol-
lowing data must be analyzed:

1. Crime Trends

— How many arrests occur daily for felonies? mis-
demeanors? municipal ordinance violations?

— How many arrests result in prosecutorial deci-
sions not to file charges? in subsequent dismis-
sals? in “not guilty” verdicts? in “guilty” ver-
dicts” in jail sentences?

2. Release Patterns

— How many arrestees make bond or are otherwise
released in one or two hours? in 24 hours? at the
first court appearance? at a subseguent court
appearance? never?

— What are the predominant modes of release?
Surety?, PR or ORZ, Conditions?, Percent Dep-
osit?

— Whatare the comparative performance rates for
appearance and rearrest for those on surety
refease versus those on O.R. release?

— How many detainees could be released if the
“Vera” criteria were applied?®

3. Court Patterns ,

— How long from arrest to initial appearance

6 The “Vera” experiment carried out in New York City in the
early 1960’s was the first program to test personal recognizance
(promise) release as an alterantive to surety release, The pro-
gram'’s decision ta “recommend” was based on a system .of
“points” which were awarded for various personal community
ties. Developed by a sociologist, objective values were assigned
for time in the area, residence, employment, prior record, etc, If
the cumulative value of the “points” assigned to specific areas
was high enough. & personal recognizance release recom-
mendation was made. Today, most release programs use some
form of the original “Vera” scheme. Indeed, the judge in the
case noted earlier, ordered the application of the Verascheme
to all detainees to help determine which might be eligible for
release, ,

Pretrial Release 5




— How long from arrest to indictment in felony

cases? to trial in misdemeanor cases? to trial in
felony cases?

— What is the overall rate of case dismissals?,

“guilty’” pleas?, "guilty’” verdicts?, jail sen-
tences?

4. Facilities
— Where are arrestees held immediately after

arrest? Can they be interviewed there?

Where are arrestees held between booking and
initial court appearance? Can they be inter-
viewed there?

Where are arrestees detained if held until trial?
Can they be interviewed there?

Are other prisoners detained in the same facility
as pretrial detainees? If so, what problems does it
cause?

Governing Laws, Statute, Rules, Etc.

6. Resources

— Is there a fact flndmg agency to assist law en-

— What is the law governing release? |s it merely

theory or does practice follow law?

What court rules implementing release laws
exist? Do courts commonly make rules govern-
ing such practices as release?

What court decisions have had recent impacton
release procedures?

Are legislative changes necessary?

Are legislative changes presently under consid-
eration?

forcement agencies with citation determina-
tions? to. assist courts with release determina-
tions? to provide supervision of release
conditions?

What is the “out-of-pocket” cost for pretrial de-
tention?

What are the indirect costs of pretrial detention?
Welfare payments to families of detainees? Costs
to maintain- detention facilities at a level suffi-
cient to accommaodate pretrial detainees? trans-
portation of prisoner costs?

What are the human costs? How.many man years
in 'unnecessary détention—where di¢missals are
entered? where ‘‘not quilty’” ocrurs? where no

" jail sentence is imposed after conviction?

7. Politics of Change

— What professional group can influence achange

in release philosophy? bar association? local
community. groups? boards of judges? news

How To Ifnplement

media? prosecutor? defenders?
— Who has economic control? courts? board of
supervisors? executive branch? legislature?
When answers to the above questions are obtained the
architect will then have the tools necessary to fashion a
strategy. It should be obvious that care must be taken to
avoid putting too much emphasis on any single factor. A
balancing of all factors is vital to successful implementa-
tion.

V. DEVELOPING A PLAN

Once the research is complete the task of fashioning
and implementing a comprehensive plan will be formi-
dable. The problems posed by pretrial release consid-
erations are unlike any others addressed by the ABA and
the NAC. There is no single spokesman or agency with
which to consult. Law  enforcement, prosecution,
defense, the judiciary, corrections, probation—all are
distinct entities with easily identifiable representatives.
Pretrial, onthe other hand, while it cuts across the spec-
trum of the system, is difficult to analyze from any single
perspective.

The most basic and first step as suggested by both the
ABA and the NAC is to create a fact finding agency. No
matter what its ultimate “home’’ or composition,such an
agency should exist to provide the police (citations and
summons), the courts (bail investigations), and the com-
munity (supervision of release conditions and support
services to the accused) with the necessary facts and ser-
vices to administer a Constitutional and practical pretrial
release system. Such agencies already exist and have
proven their value in a number of communities.

At the local level, the District of Columbia established
such an agency in 1966. It has been termed vital by
members of the judiciary, law enforcement, and the
community.” At the federal level Congress. has ordered
the creation of ten (10) such agencies,? and across the
nation over 100 such agencies have come into being and
exist as vital parts of their local systems.?

The effectiveness and continuation of pretrial services
agencies hinges upon the input and support of the prin-

7'D.C. Bail Act. P.L. 89-519, D.C. Code §23-1901 {1966); See
also Court Reform and Criminal Procedure Act of 1970, PL
91-358, D.C. Code §23-1301 {1970).

& Speedy Trial Act of 1974, P.L, 93-619,18 U.5.C. §3152Tit|el|,
(1974).

%.(n1973 these agencies and the nearly 50 then existing Diver-
sion agencies combined to form the National Association of
Pretrial Services Agencies. RS
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cipal components of the system. A task force or
“oversight committee” composed of at a minimum a
judge, a prosecutor, a state or-local planner, a defense
atterney, a police official, a probation and/or corrections
official and appropriate community representatives is
important for ideas and education. Such a group should
be appointed according to the same standards used for
appointing other criminal justice coordinating bodies
but it must be made clear that the focus of its work is pre-
trial,

Since the bulk of the agency’s work will be tor the
courts a significant commitment from all courts should
be obtained. It should be apparent, though, that without
serious interest and support from the other agencies in
the system, subsequent implementation will be difficuit.

Whether or not the agency will be effective depends
on many factors. Paramount among these is the person
selected asits initial director and his or her ability to inter-
act with the system and the committee. It is quite proba-
ble that the committee’s planning process will begin with
little or no money. It is unlikely that there will be a direc-
tor to assist in the initial planning phase. There is real
danger, however, in attempting toimplement some ideas
without careful analysis of their potential impact. Expe-
rience has shown that the plan should be complete and
comprehensive. It is important, then, to select a con-
terned and qualified individual early and have his/her
input as the plan develops.

VI. THE PLAN

In order to be truly comprehensive the plan must treat
the entire system from arrest through final disposition
(including appeal.) There are various points at which
release determinations are made or reviewed and the
plan must address all of them.

A. Arrest

As soon as a law enforcement officer detects the com-
mission of a crime, connects an individual with that
crime, and “arrests” the freedom of movement ¢of that
individual, detention occurs. The officer should have an
option to release or further detain even at this early stage.

‘1. Citation. (See note 5) Both the ABA and the NAC
recommend that police be required to issue citations in
lieu of arrest for all minor crimes (those for which im-
prisonment is for less than 6 months.) In addition, both
recommend that citations be issued shortly after arrest
where police regulations require booking and full identi-

8 How To implement

fication,’® Obviously this type of release must receive
careful attention since no magistrate will be involved in
the decision to release. Careful guidelines for police use
must be drafted. A list of “approved” crimes and stand-
ards is vital.

Implementation of a citation program is usually diffi-
cult for two reasons: the police feel that a “suspect” is
back on the street before the paperwork is finished; and
itis difficult at best to ask arrestees to give personal infor-
mation required for release determinations to the very
people who have arrested them.

Theonly answer tothe first objection is that experience
has shown police officers in jurisdictions where citation
has been used for some time favor its retention. Citing
such factors as the ability to keep men “on the streets”
rather than in the station processing paper, reduced
transportation problems, reduced detention “prior to
court” populations, reduced “overtime’ required to
meet with prosecutors at the conclusion of a tour to “pa-
per”’ cases, and other better uses of manpower, police
officials soon become strong advocates. While these con-
siderations are significant, the early release of an accused
on his promise saves many dollars of bond premiums that
would otherwise have been required to secure release,
saves hours or even days of detention prior to a prosecu-
torial decision to proceed with a court case, and saves
court time in conducting presentment and preliminary
hearings which are unnecessary.

The answer to the second issue is more difficult. In
most places that have such programs the information is
given to a non-law enforcement agency (such as the in-
dependent agency referred to above), Whenthatagency
completes its investigation and recommends release or
non-release then the police need exercise only the
option of deciding whether the defendant’s release
poses any risk. Since authority to release or not lies with
the police, the community is protected.

If the program is run by the police, some arrestees are
reluctant to provide the personal data necessary for such
a release. In jurisdictions using police run programs the
incidence of such reluctance is difficult to measure. In
jurisdictions without such programs many defendants
have objected to giving personal information to inde-
pendent investigative agencies if. that information

0 Many jurisdictions’ have gone . beyond the recom-

' mendations and have implemented citation releases in.more

serious ‘cases.
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exchange can be overheard by the police. In any case, the

issue of making such personal information available to

law enforcement officers at this stage and under these
conditions is one which bears careful scrutiny,

2. Summons. In many jurisdictions arrests do not occur
until a warrant is first obtained. In those cases for which
the penalty is less than six months both the ABA and the
NAC recommend the issuance of a summons rather than
an arrest warrant.*! The procedures for implementation
roughly parallel those for implementing citation releases.

3. Bail, In most jurisdictions the notion that risk of
flight can betranslated into dollars continues to prevail. It
is also true that in most jurisdictions very few arrestees
will be released on citations or summons releases,. Thus,
the bulk of the arrest population will be permitted bail
according to a predetemined schedule that matches dol-
lar amounts to charges. (In those jurisdictions where
arraignments occur 24 hours a day seven days a week, bail
amounts are fixed at arraignment.) At a minimum, where
bail schedules exist, both the NAC and the ABA recom-
mend that a defendant be permitted to post a percent-
dge of the bail amount (usually 10%) rather than execute
héil with a professional surety.

“The benefits of such a system are obvious. Defendants
who appear as required will have their money returned
in full or in part.12 Defendants can secure release without
“knowing” a bondsman or a lawyer. Since most police
are already equipped to deal with the paperwork
required by surety releases there is little additional
charge to the processing system. Money that is otherwise
lost if the case is not prosecuted (and nearly 20% of those

arrested never are prosecuted) is returned to the defend-
ant.

. B. Initial Appearance

Most statutes, federal and state, require that an arres-
teg-be brought “promptly” before a magistrate. Aside
from necessary “‘processing” time for legitimate law en-
forcement purposes, an arrestee should appear before a

1 Again, most jurisdictions that make wide use of Citations
and Summons have expanded the programs to include more
serious crimes without suffering any ill effects.

2 In many jurisdictions that have used 10% programs a 1% fee
is charged for the paperwork and §% is returned. With the
“surety release” nothing isreturned nor does “the system” have.
use of the money. In some jurisdictions the fees collected and
the interest-earned have more than paid for the cost of the pro-
gram.
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judicial magistrate with counsel to be advised of the
charges and have appropriate release conditionsset. The
ABA, the NAC, and the United States Supreme Court
agreé that the release condition hearing should be
unhurried, informed, and most important, individual.’

In order to be individualized the hearing must explore

the facts of the arrest and the history of the defendant
including criminal and community tie information, The
ultimate order of release should be reduced to writing
and distributed to the defendant, his attorney, the pros-
ecutor and the court jacket. The conditions of release
should be clearly explained as well as the peanities for
failure to comply with those conditions or for failure to
appear. |t is obvious that without adequate investigation
the onething that will be lacking will be the requisite per-
sonal information about the defendant. Itis precisely that
information, however, which makes the hearing individ-
ually tailored to particular defendants. Itis also that infor-
mation which requires the investigation that is not bein

done in many jurisdictions. ~

1. Interview. All arrestees should be interviewed atthe

earliest possible time. The interview should be con-
ducted by non-law enforcement (or independent) agen-
cies. The interview should cover at a minimum: ,

— the defendant’s present and past residences includ-
ing total time in the community

— the  defendant’s present and past employment
including present financial capability

— the defendant’s family ties inciuding the nature,
frequency, and reason for contact

— the defendant’s prior record including the number
of prior appearances or non-appearances in those
cases

— the defendant’s health patterns including narcotic
or alcohol use as well as any regular “treatment”
that might tie that defendant to the area

— the defendant’s participation-in any programs that
might tie that defendant to an area such asschool,
public assistance, welfare, etc.

— the names, addresses, and telephone numbers of
any persons who could assist with the verification
process or whowould be willing to assist with noti-
fication and appearance for all court dates.

— any other facts indicating the defendant has strong
ties to the community and/or little reason to flee
the jurisdiction.

It should be noted that no guestions should be asked:

about the defendant’s participation in the alleged crimi-

13 See Stack v. Boyle, 342 U.S. 1 (1957).
Pretrial Release .1
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nalcharge. Those facts, whileimportant, can be disclosed
at the hearing by proper law enforcement officials.

Also, the information obtained should be used only for
purposes of setting release conditions. The importance
of gathering data to assist the release setting magistrate
outweighs the nebulous value of potential impeach-
ment, conviction by means of an unsuspecting “guilty
plea” or by the investigative leads that might be devel-
oped. The information should be confidential—except
for that reported at the release hearing—and the agency
conducting the interview should be immune from court
process in proceedings other than those concerned with
the setting of or monitoring of release conditions.

2. Verification. It is critical to verify the information
obtained in the interview. Normally most of the verifica-
tion process will be by telephone. Despite the method
used it is wise to pose questions in open-ended ways,
for example, “Where does live?” not
““Does live at 212 Maple Street?” There are
many potential sources of verification which include:

— references given by the defendant

— police and FBI criminal records

— records of probation and parole

~— records of hospitals, schools, and other such

agencies

— personal papers carried by the defendantsuchasa

driver’s license, school identification, social secur-
ity, draft card, etc.

— prior court records

— Address-o-key and Tel-o-key directories

— Voter registration lists, census lists, etc.

At times  the verification process will reveal discrep-
ancies between interview information and verification.
Reconciliation of this information is critical. In many
cases a defendant has not deliberately lied but has not
really understood the question. The best example, one
which occurs frequently, is in reply to the question
“Where do you live?” The answer is often an address of
mother, father, or other relative. Verification discloses
that while that address is where many belongings are
kept, where mail is received, and where daily visits may
occur, the defendant in fact lives with someone else.
Confrontations over this type of conflict usually disclose
a motive to “protect’ others rather than lie, and, upon
explanation of the importance of notification should
- release be granted, the conflict is quickly resolved.
3. Recommendation. A great deal of controversy exists
over the value of and necessity for recommendations. In
jurisdictions. with agencies’ who make recom-

12 How To Implement
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mendations, attempts to end such practices have met
with demands from magistrates to continue, One of the
difficulties in formulating recommendations is that most
agencies face an immediate dilemma. On the one hand
there is a law-—albeit not too well implemented—that
presumes release on recognizance,a presumption which
has been ignored. On the other, there is the need to
establish credibility. The dilemma usually results in a
“watered down” scheme with exclusion lines artifically
draw to protect credibility.

A thorough recommendation scheme should encom-
pass all the facts thatare relevantincluding but not neces-
sarily limited to:

—  the provisions of the law

— the verified and unvesified information received

from the defendant (inclUd,jng all factors menti-
oned above) N

— the nature of the offense (felony or misdemeanor)

— the relationship (if any) between the complainant

and ti7e defendant.

Since 1960, a successful technique that has been used
to quantify objectively these factors is the well knO\:vn
“Vera point system.” (See note 6.) Although the “point
system” has undergone modification in nearly every
jurisdiction that uses it, it remains the backbone of most
recommendation schemes. Indeed, in the District of
Columbia, where it has been used since 1963, it is still
used as an aid to assist in fashioning conditional recom-:
mendations. Use of the point system has proven that it
works, and that people released according to its design
return with as much regularity as those released onsurety
bond.

The real weakness of the scheme is that it normally pro-
duces an “all-or-nothing” proposition. If the required
number of points is not accumulated, then no recom-
mendation is made. In addition to being at variance with
the law—which provides for many gradations between
unconditional release and money bond—an “all-or-
nothing” policy ignores the real possibility of recom-
mending conditional releases. Inthe District of Columbia
the point system has been used to identify the types of
conditions appropriate for recommendation. For exam-
ple, if a defendant misses the number of points necessary
for a personal recognizance recommendation, th.e defi-
ciencies are analyzed, and conditional release is sug-
gested according to the area(s) that accounted for the
fow point total. Thus a defendant whose employment
history is deficient will receive a conditional recom-
mendation that includes a plan of job counselling and/or
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job procurement. This scheme, in use since 1969, has
worked remarkably well.

In general, a comprehensive recommendation scheme
should be objective (to eliminate the possibility of being
influenced by the known proclivities of a particular mag-
istrate); charge “blind” (while more serious charges
demand different considerations, the charge alone
should not determine who will and won’t receive a rec-
ommendation); and most important, should “track” the
law (the law provides many alternatives to unconditional
personal recognizance release and the recom-
mendation scheme should address these alternatives).
Consistent with the recommendations .of the ABA and
the NAC a recommendation scheme should avoid rec-
ommending dollar amounts. Such recommendations are
totally inconsistent with the notion that risk of flight can-
not be translated into dollar amounts.

4. Release. The release decision itself is within the
exclusive province of the magistrate. There areanumber
of procedures that.can make such a hearing more rele-
vant, meaningful, and effective. No hearing should take
place without the foliowing:

— A written report by the investigative agency. The
report should be provided to the defense and
prosecuting attorneys as well as the magistrate. It
should be entered into and become part of the
court record.

— Appropriate legal arguments about the factual basis
supporting the charges. ‘

— A written order signed by the magistrate, the
defendant and a witness. The order should contain
the exact conditions of release, the warnings
including penalties for violation of release condi-
tions, failure to appear, and conviction of crime
committed while on release, and the next known
court date. It should be given the defense and
prosecuting attorneys, the defendant, thesupervis-
ing agency, and a copy should be placed in the
court record. '

— A concise statement of reasons for denial of per-
sonal recognizance, conditional, or unsecured
appearance release should accompany the order.

~~ Once the order is signed and the hearing terminated,

the defendant should be ordered to review the condi-
tions with the supervising agency immediately upon
release from court. If the order mandates detention, the
defendant should be advised of his rights and duties with
respect to appealing that decision.
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C. After Conviction—Pending Appeal

In most jurisdictions, once conviction occurs, release
considerations must encompass a new element—danger
to the community. Because most pretrial situations do
not permit this criterion to be considered, most recom-
mendation and release schemes do not formally incorpo-
rate such a criterion. Obviously all the facts considered in
the initial release setting hearing are relevant, as well as
the actual evidence adduced during the trial, the likeli-
hood of success on appeal or of probation at sentence,
and most important, the track record compiled by the
defendant during the period of pretrial release. in atleast
one jurisdiction, the element of danger and its effecton
corresponding recommendation and release schemes
has resulted in little difference in release, failure to
appear, or rearrest rates. In the District of Columbia the
danger element has been an integral part of the pretrial
system since February 1971. Hard data discloses little dif-
ference in pre and post 1971 recommendation/release
schemes.

From the above, it should be clear that in order to de-
velop an effective pretrial release agency, the concept—
and the plan implementing that concept—must have the
support and input of all who will use it. Judges, lawyers,
clerks, probation officers, investigative agencies, and
appropriate  noncriminal justice personnel must under-
stand the formulation of the plan in order to be able to
help execute its implementation. The most important
single activity is the selection and appointment of key
individuals. Implementation blueprints exist in the ABA
Standards, the National Advisory Commission Standards
and Goals, and other materials listed in the “ Selected
References” section of this brochure.

VIl. CONCLUSION

The idea of challenging the traditional concept of bail
and its application—let alone implementing alternatives
that have already been proven viable—is almost revolu-
tionary. Those concerned with individual human rights
recognize immediately the need for such challenge.
Those concerned with budget constraints conceive an
image of bureaucratic and costly programs. Those used
to the “old way” see no reason to add new and compli-
cating procedures. The single most crucial cornerstone
upon which a humane and economical pretrial release
system must be built is education.

Today much data exists that proves conclusively that
programs that insure pretrial rights of release need be
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neither costly nor dangerous. Better use of police, judge,
and prosecutor time has been demonstrated. Cost sav-
ings in detention facility and transportation expenses
have been documented. Project records show appear-
ance and rearrest rates similar to or lower than compara-
ble rates for surety releases. Most significant, human
beings have been spared the collective anguish of liter-
ally thousands of years in jail prior to conviction where
well planned and executed schemes are in effect. It is,
after all, the notio#i of the sanctity of human life and the
commitment of our nation to this sanctity that pervades
all our laws. Can we then shortchange a process that
effects so dramatcially the sanctity of human life? The
pretrial release issue demands our attention.
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SELECTED REFERENCES

Statutes

. U.5, Constitution—Eighth Amendment

. Judiciary Act of 1789, 1 Stat. 91 §33

. Bail Reform Act of 1966, P.L. 89-465 §3, 18 U.S.C. §3146
. Speedy Trial Act of 1975, P.L. 93-619 Title II, 18 U.S.C.

§3152

5. Court Reform and Criminal Procedure Act of 1970,
P.L. 91-358, D.C. Code §23-1321-1332 (Bail Act) D.C.
Code §23-1301-1308 (Bail Agency Act)

1
2
3
4

Background Literature

1. Foote, Caleb. “The Coming Constitutional Crisis In
Bail” University of Pennsylvania Law Review, Vol 113
(1965) pp. 959, 973

2. Freed, Daniel }. and Wald, Patricia M. “Bail In The
United States: 1964”, Wash., D.C. U.S, Dept. of Justice
and Vera Foundation, Inc., 1964, ‘

3. Mahoney, Barry M. “An Evaluation of Policy Related
Research On The Effectiveness of Pretrial Release Pro-
grams.” * National Center For State Courts Pub. #
R0O016. October 1975

4. Thomas, Wayne. “The Current State of Bail Reform:
Bail Projects,: Davis, California: Center onthe Admin-
istration of Justice, 1970.
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- 1. American Bar Association Project on Minimum Stand-

ards For Criminal Justice, ‘“Standards Relating to Pre-
trial Release,” 1968,

2. National Advisory Commission on Criminal Justice
Standards and Goals, “Courts’” and “Corrections,”
1973

* This pamphlet contains a 25-page bibliography that is the
most complete collection of writings on release problems that
exists. The listing identifies the specific categories of “General
Literature,” “‘Pretrial Release Practices in Specific Jurisdictions in
the U.S.: Pre-1965,” “‘Pretrial Release Practices in Specific juris-
dictions in the United States: 1965-1974,” and ‘‘National Scope
Studies.” Perusal of this bibliography is highly recommended.
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Order Form:

ABA
Standards
For Criminal
Justice

Singlecopies .....ivviiiiier i,

BULK ORDERS:

10-24 of samertitle ...........0..0 .

25 or more of same

title . .o e et

FULL SET of 18

VOIUMEBS L iiiitiiiinsevnvorinvnnnnnses

Full set of 18 volumes
Appellate Faview of Sentences
Criminal Appeals

Discovery and Procedure Before Trial
Electronic Surveillance

Fair Trial and Free Press
Function of Trial Judge
Joinder and Severance

Pleas of Guilty
Post-Conviction Remedies
Pretrial Release

Probatien

Prosecution Function and
the Defense Function
Providing Defense Services
Sentencing Alternatives and
Procedures

Speedy Trial

Trial by Jury

Urban Police Function
Volume 18 (Compilation with
Index)

OogooopoooocoOooaoa

oQ

goooa

Availabie from;

American Bar Association
Circulation Dept.

1155 E. 60th St.

Chicago, Ii. 60637

Name

vee

Address

City

State

Zip




National Advisory
Commission
(NAC) standards and goals

0O o o o

A National Strategy to Reduce Crime

(Stock No. 2700-00204) ........ovvuvun $2.55
Police {Stock No. 2700-00174) ......... $6.65
Courts (Stock No, 2700-00173) ........ $3.95
Corrections (Stock No. 2700-00175) .... $6.30
Community Crime Prevention

(Stock No., 2700-00181) ........vvivens $3.75
Criminal Justice System

(Stock No., 2700-00176) ...uvvrvvrinann $3.35

Available from:

Name

Public Documents Distribution Center
5801 Tabor Ave,
Philadelphia, Pa. 18120

) Address

City

State Zip
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Publications Order Blank

Complete and return this order form with payment to:

ABA SECTION OF CRIMINAL JUSTICE
1800 M. Street, NW (2nd Fioor)
Washington, DC. 20036

All prices include mailing and handling; a 25% discount is
provided for orders of ten or more copies of an item.

NAME: __________ ADDRESS: ,

AMOUNT ENC'D: $ — . Check © Money Order O |
NO.

PRICE REQD

PUBLICATION

Annual Meeting Monographs
NEWSMAN'S PRIVILEGE: WHITHER AND

WHETHER OF DISCLOSURE PROTEC-

TION $3.00
VOICEPRINT IDENTIFICATION: ADMISS-

IBLE EVIDENCE? $3.00
SCIENTIFIC ADVANCES IN CRIME DE-

TECTION $2.50
NEW DIRECTIONS FOR CORRECTIONS  $250 _——__
TC ASSURE AN ADEQUATE DEFENSE $250 .
TOWN ‘HALL MEETING ON CRIMINAL

JUSTICE $2.00

Reprints
“Prescription for an Ailing System: The
ABA Standards for Criminal Justice," by
Justice Tom C. Clark (Notre Dame Lawy-
er) $1.00 .
“Bar Involvement in Implementation of
ABA Standards for Criminal Justice,” by
Justice Tom C. Clark (San Francisco Bar
Assn, Brief/Case) $1.00 .
“The ABA Standards for Criminal Justice,”
by Justice William Erickson (Criminal
Defense Techniques) $125 .
“The Omnibus Proceeding: Clarification of
Discovery in the Federal Courts and
Other Benefits,” by Michael Myers (St
Mary's Law Review) $1.00

Other

UNIFORM RULES OF CRIMINAL PROCE-

DURE: COMPARISON AND ANALYSIS

(Comparison of NCCUSL Uniform Rules

of Criminal Procedure with ABA .and

NAC criminal justice standards, ALl

Model Code of Pre-arraignment Proce-

dure, and Federal Rules of Criminal

Procedure) $4.00
"ABA Standards Relating to the Adminis-

tration of Criminal Justice” (A special 2-

volume issue of the American-Criminal

Law Review) $10.00
STUDY  OF PROCEDURAL ‘RULE-

MAKING POWERIN THEU.S. (American

Judicature Society for Criminal Justice

Section) . $5.00 .



A RS S Sk

Application For Membership
Section of Criminal Justice
American Bar Association

(Please note: ABA Membership is prerequisite to Section
Membership. Mail to 1800 M St. NW, Washington, DC 20036.)

PLEASE CHECK APPLICABLE SQUARE
a lapply for Section membership and enclose annual dues of
$20.

o | apply for Law Student Section membership and enclose
annual dues of $5. | already belong to the ABA Law Student
Division.

o | apply for Law Student membership in both the ABA and
the Section. | enclose $10.

o lamanon-U.S, lawyer, | apply for membership in the Sec-
tion as an International Associate, and enclose $20.

o | am a non-lawyer, but apply for Section membership and
enclose $20.00 for .
0 Judicial Associate (non-lawyer judges, court adminis-
trators, federal court executives).
0 Bar Executive Associate.
0 Administrative Law Associate.
O Educational Associate.

l.am a:

0 prosecutor

0 state a federal
o0 defense counsel
0 - public a private

O judiciary member

D state o federal 0 local
o trial 0. appellate

law enforcement official

law professor
law student
military

other (specify):

oocoocano

Name

Address

City

State : i Zip
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