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* ALTERING THE ROLE OF THE GRAN 1). JURY: 
PROSECUTION BY INFORMATION AND 
THE GRAND JURY'S RESIDUAL FUNCTION * 

David S. Baime 
Chief, Appellate Section 
Division of Criminal Justice 

Daniel L. Grossman 
Deputy Attorney General 

This article represents the culmination of an extensive study concerning the 
viability of the grand jury in New Jersey. This periodical has already published the 
results of our initial efforts which reviewed the grand jury system within the 
perspective of its historical purposes and various alternatives offered by other 
jurisdictions. Baime, 3 Crim. Justice Qual'. 114 (1975). This article focuses on the dual 
charging system which allows for either initiation of prosecution by an infonnation, or 
in appropriate cases, by the grand jury. As will be demonstrated, this dual system will 
best protect the interests of justice in New Jersey. 

A. Prosecution by Information: 
A Constitutional Amendment to Penn it the Practice. 
This article does not adopt a preference for prosecution by indictment or by 

information. Rather, we stress the need for elimination of duplicative procedures. We 
stress that adopting a preference for informations will require in-depth empirical 
studies as to finances, efficiency, and other important aspects of any elemental 
systemic alteration. In short, the feasibility of such a radical change mllst involve 
studies within the expertise of other disciplines. Those types of studies are beyond the 
scope of this article. Consistent with our goals, however, we will here assume that 
prosecution by infom1ation is desirable in New Jersey. Hence, we will examine 
generally those characteristics of a system of prosecution by information which we 
consider optimal. We will note inherent difficulties in the establishment of this type of 
system, and where possible, we will offer solu tions with respect to those problems. 

As an initial observation, it must be emphasized that establishment of a 
prosecution-by-information process for New Jersey requires an amendment to the 
State Constitution. State v. Rochester, 105 N.J.Super. 529, 556-57 (Law Div. 19(7), 
aff'd 5t!l. N.J. 85, 87 (1969). Our Constitution currently provides that "no persons shall 
be held to answer for a criminal offense, unless on the presentment or indictment of a 
Grand Jury .... " N.J. Co list. Art. 1, par. 8. Consequently, all "crimes," i.e., 
misdemeanors and high misdemeanors, may be prosecuted only by indictment. l 

Therefore, constitutional amendment is necessary.2 

* This article is derived from a report ~ubmitted by the New Jersey Supreme Court Criminal Practice Committee, 
Joseph P. Lordi,Chairman. Since this report has not been adopted by the Supreme Court it should not be 
viewed as an official pronouncement of that Court or of the Criminal Practice Committee. This 1rticle is also 
derived from the sources utilized in the Report of the New Jersey Bar Association's Committee On The Grand 
Jury, Honorable John Francis, Chuirman. 

E:g., Sawran 1'. Lennon, 19 N.J. 606 (1957); State v. Maier,l3 N.J. 235 (1953). 

2 ConstitLltionlll amendment is, of course, a lengthy cumbersome process. Any amendment may be proposed 
only In the Senate or the General Assembly. N.J. Const. Art. IX, par. 1. I f "three-fifths of all the mem beTS of 
each of the respective houses" agree to the amendment, it is then submitted to the people. [d. If a majority 
agrees to the amendment, bttt if a three-fifth majority is lacking, the amendment is to be reintroduced in the 
next legislative year. [d. When an amendment passes the Legislature, it is to be submitted to the people lit the 
next general election, in tIle manner provided by statute. N.J. COllst. Art. IX, par. 4. Sce N.J.S.A. 19:3-6. No 
rejected amendment may be resubmitted before the third general election thereafter. N.J. Const. Art. 9, par. 7 
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The form of a proposed amendment should be sufficiently broad to reflect basic 
value judgments as to the nature of the information procedures. Two questions which 
can only be resolved by such judgments are immediately evident. The first is whether 
all crimes are to be prosecuted on information. The second is whether a judicial 
determination as to suffIcient cause to proceed to trial is to be made in lieu of grand 
jury indictment. 3 This section discusses the first issue, i. e., whether all crimes are to be 
prosecuted by information. 

This first question presents several possible permutations. A system could be 
constructed in which the indicting grand jury is completely abolished.4 Alternatively, a 
system could be instituted in which both indictments and informati(;l!1s are used. The 
latter alternative is utilized in the majority of states, and has definite advantages to an 
"information only" procedure. Although the advantages of retaining indicting grand 
juries will be discussed later, it must be noted here that such benefits exist, thereby 
making dual systems preferable, should prosecution by information be found 
acceptable. Finally, as a last alternative, a few states require that" capital" offenses be 
prosecuted only on indictment. It should be noted that the New Jersey court rules 
forbid waiver of indictment in cases where the death penalty is involved. R. 3:7-2. 

Although the precise reasons for requiring indictments in capital cases are not 
precisely discernible, a few basic historic justifications are self-evident. There may well 
have been public sentiment against imposing the death penalty in cases where the 
"community" had not brought the charges. Also, as our historical analysis has revealed, 
prosecution by information was frequently a political weapon used against opponents 
of the King. Since many common law felonies were punishable by death, prosecution 
by information was a devastating royal weapon. Residual distrust for the mechanism is 
an historical fact. The royal prosecutor's role in notorious cases initiated by 
information undoubtedly led to a similar distrust in relation to his American 
counterpart's role in commencing capital cases. It is therefore hardly surprising that a 
few jurisdictions even today prefer capital cases to be commenced by "community 
consensus," albeit pro forma. It would appear, however, that the liistorical rationale 
has lost its validity. There is cun-ently no death penalty in New Jersey.s Should one be 
reestablished it is unlikely that improper motivations would lead the prosecutor to 
initiate6 by information significant capital cases. To the contrary, it is probable that an 

3 The Federal Constitution does not require that a judge rule on the propriety of an information. In Gerstein v. 
Pug/I, 421 U.S. 103 (l975), the Supreme Court stated that: 

In holding that the prosecutor's assessmel!t of probable cause i~ not. sufficiept .al.one to Justify 
restraint on liberty pending trial, we do not Imply that the accused IS ~ntIt~ed to Ju.dlcIaI over~lgh.t?r 
revielV of the decision to prosecute. Instend, we adhere to the Court s pnor holdmg that a Judicial 
hearing is not prerequisite to prosecution by information. Beck I'. Washington, 369 u.S. 541, 545 
(1962); Le111 WOOIl t'. OregcJIl, 229 U.S. 586 (1913). 

Consequently, the decision to require a magistrate's approval before. an information may be pros~cuted 
represents a judgment to grant defendants a greater degree of protectIOn than that afforded by the Federal 
Constitution. 

4 Althou<>h no state has yet adopted such a system, it appears that Pennsylvania has moved in that direction. 
Any Cl~unty Court of Common Pleas may provide for the institution of a prosecution by information system 
in its county if the Pennsylvania Supreme Court approves the proposed system. Po. COllst. Art. 1, §10 .cas 
amended, November 6, 1973). By statute, no grand jury is to be impanelled ,for the ~urpose of considerIng 
indictmcnt in any judicial district where prosectuiun may bc commenced by lllformation. 17 Po. Stat. Anll. 
§275. See ulso Pa: R. Cri. P. 3(h) (informations replace indictillent "in counties in which the indicting grand 
jury has been abolished"). However, grand juries may still be impanelled to investigate offenses "or for any 
other purpose as provided by law." ld. See generally COl1llllolllvealtlt P. Webster, 456 Pa. __ , 337 A.2d 914 
(1975) (system consonant with requirements of equal protection). 

5 State v. FUllicello, 60 N.J. 60 (1972) .. 
6 While there is no way of definitely supporting our hypotheSis, we would emphasize that this appeurs to be. t~le 

case at least in California. Virtually ::11 California prosecutions are iuitiated by information. ~ee JU~lCtal 
Council ofCuliforniu, 1974 Report fO the GOJlernoralld the Legislafllre, at p. 43. Howev7r, ~vhen Sirhan Sirhan 
wus prosecuted for the murder of Senator Robert Kennedy, the Los Angeles County Dlstnct Attorney sought 
an indil'tment rather than an information. See People 1'. Sirhan, Cal. 3d , 102 Cal. Rptr. 385,472 
P.2d 1\21 (1972). Even so, California statistics for 1972 showed111iit only 15.9% of all willful homicide cases 
were prosecuted by indictment. Judicial Counsel Report, sl/pra at p. 45. 

48 

"\. 

indictment would be "ought in sensitive cases. However, as the number of murders 
resulting from "street crime" increases, there will be less reason to submit this variety 
of cases to a grand jury. The prosecution would not be notorious or complicated, and 
should therefore be processed in a routine manner. That is, they would be prosecuted 
by information except, as noted, in sensitive cases. The availability of the grand jury 
should thus make unnecessary a constitutional directive for indictment in even capital 
cases. 

In proposing an amendment to permit prosecution by information, we would 
suggest maximum flexibility with respect to its provisions. Thus, it would permit 
prosecution by information in all cases. This would in no way permanently establish an 
absolutely dual system. Statutes or court rules could remove certain classes of cases 
from either the indictment or the information procedure. 7 At a later point, we will 
further discuss the probable need for some guidelines in determining the use of either 
process. Those guidelines are premised on the nature of the prosecution rather than on 
the potential punishment as indicative of the procedure to be employed in 
commencing any given criminal case. 

In concluding this section, it must be rem em bered that the infonnation is not a 
vehicle for untrammelled prosecutorial discretion. It is a charging device which can 
safeguard the rights of the citizen as well as, and perhaps even better than, the 
indictment. Consequently, the tenns of the New Jersey amendment should recognize 
that function. Subtle semantic changes often connote great mutations in meaning. 
Rather than an amendment which provides that "all crimes may be prosecuted by 
indictment or infonnation," we believe that the terms of the present provision should 
be retained, adding only that information constitutes a permissible means of initiating 
prosecutions. The provision would emphasize the right to prosecution by information 
and would state that "no person shall be held to answer for a criminal offense, unless 
on the presentment or indictment of a grand jury or on information filed in the 
manner prescribed by law." Surh an amendment would, as suggested, emphasize the 
information as an important guarantee. It would also allude to other positive 
prescriptions concerning the manner in which informations are to be filed. 

B. Prosecution by Information: 
A Constitutional Guarantee For a Screening Procedure. 
The grand jury's most important theoretical function has been to protect the 

innocent from unfair accusation. Any system which establishes prosecution by 
information should offer a SUbstitute protection. The most commonly accepted 
substitute is the establishment of a preliminary hearing procedure in which a magistrate 
determines whether or not a case is to proceed to trial. 8 The nature of the magistrate's 
decision should roughly parallel the task of the grand jury.9 Consequently, it follows 
that the magistrate should decide whether or not sufficient cause exists to prosecute 

7 As noted, R. 3:7-2 forbids the use of accusations in cases where the death penulty may be imposed. A 
defendant facing a possible death penalty therefore may not waive indictment. In a dual system of prosecution, 
accusations might be permitted where a defendant waives either indictment or information. Hence, the court 
rule would have to be amended to reflect the permissibility of informations but not accusations in capital 
cases. Also, the present rule is representative of the type of limitation which could be placed on the use of 
informations if any such limitations are deemed necessary. 

8 According to two law professors, " ... the preliminary hearing may well be the most important procedural 
mechanism in the administration of criminal justice in this Country .... " Graham and Letwin, "The 
Preliminary Hearing in Los Angeles: Some Field Findings and Legal polic~r Observations," (Pt. 2),18 U.C.L.A. 
L. Rev. 916, 953 (1971) (hereinafter cited as Graham and Letwin), 

9 E.g., National AdviSory Commission Criminal Justice Standards and GoalS, Court, (1973) Standard 4.4, 
commentary at p. 75. See, e.g., laffe v. Stone, 18 Cal. 2d 146, 150, 114 P.2d 335, 338 (1941); Thies v. State, 
178 Wis. 9a, .lOp, ,189 N.W. 539,541 (1922). See generally note, "The Preliminary Hearing - An Interesting 
Analysis," 51 Iowa L. Rev. 164 (1965). 
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the complaint. While various specific aspects of the preliminary hearing will be 
discussed in greater detail in subsequent sections, general observations must be noted 
for purposes of possible constitutional recognition. 

There does not appear to be any federal constitutional requirement that a state 
must provide a preliminary hearing as part of a prosecution-by-information system. All 
that the Constitution requires is that no person be deprived of liberty or be subjected 
to any significant restraints without a judicial determination of probable cause. 
Gersteill 1'. Pugh, supra, 420 U.S. at 120. This determination is akin to issuance of an 
arrest warrant by a judicial officer.IO It need not occur in an adversarial or even a 
formal ex parte hearing setting. Jd. Moreover, Gerstein v. Pugh applies only to cases 
where no arrest warrant has been issued by a judge and where the accused is in pretrial 
custody. Quite obviously, the probable cause determination may be made in a setting 
vastly different from those models explored in other jurisdictions. 1 I Thus, it appears 
that a state may proceed against an individual on a prosecutor's information, without 
judicial approval, and without any hearing whatsoever if the individual has been 
arrested pursuant to a warrant issued by a judge, or if the individual has not been 
placed in custody, or if a summary probable cause determination has been made. 

Yet, removal of the grand jury IS traditional aegis should not leave a void in the 
criminal process. If the grand jUlY is not to determine the existence of sufficient cause 
to prosecute, it seems dearly desirable that some other institution make that 
determination. It would therefore appear that such a decision should be made by a 
judge rather than by the prosecutor alone. A judicial finding would obviate the 
potential for abuse which led to initial American resentment against prosecution by 
information. 12 Under these circumstances, it seems reasonable to include a check on 
prosecutorial discretion in the constitutional amendment we have suggested. 
Additionally, it should be noted that the State Constitution's civil liberty guarantees 
might mandate a magisterial screening procedure despite the lesser strictures of the 
Federal Constitution. 13 Any such problem could be avoided by inclusion of a 
guarantee in the proposed ar,~ndment to N.J. Const. Art. I, Par. 10. 

Finally, as a pragmatic matter, it would seem safe to assume that the public would 
more readily accept a prosection-by-information system if its enactment included a 
substitute for the grand jury. Therefore, we recommend that any amendment 
establishing prosecution by information contain a provision guaranteeing that no case 
be prosecuted without the express approval of a judge upon a finding of "sufficient 
cause to proceed. 1114 

to In New Jersey, a clerk or deputy clerk may issue a warrant. R. 3:3-1(a). We question whether such a procedure 
satisfies the req uirements of Gersteill 1'. Pugh. supra. 

II Gersteill 1'. Pugh, supra, 421 U.S. at 122, expressly recognizes that the probable cause determination may ~e 
made on un ex parte application, without hearing, on submission of documents, even when a suspect IS In 
custody. 

12 Even so, there has been criticism of the preliminary hearing on the ground that cou.rts aFee ~vi~h prosecuto:s as 
frequently as grand juries. For example, one court lamented that" [il n most Cahforn~a crn~llnal prosccurlOns 
the preliminary examinatitH\ is conducted as a rather perfunctory lIncontested proceedmg WIth only one hkely 
denouncement - - an order holding the defendant for trial .... " People I'. Gibbs, 255 Cal. App.2d 739,743, 
63 Cal. Rptr. 471, 475 (3d Dist. 1967). See Davis, Discretionary Justice (1969) at 27, 144, 188 et seq. (1969); 
Dession, "From Indictment to Information - Implication of the Shift," 42 Yale L. J.163, 192 (1932). 

13 While it is not yet en tirely clear whether the State constitutional guarantees are stricter than their federal 
counterparts, recent cases tend to indic'lte a trend in that direction. See, e.g .. State v. Krol, 68 N.J. 236 (1975); 
State I'. Johnsoll, 68 N.1. 349 (1975). 

14 At the present time, we do not feel that it would be useful to engage in. any substantiye analysis a! t!le 
standard's meaning. We suggest that while the standard coul~ roughly approxlm.ate that applied by gr~nd Jur!es 
to indict it should not be called "probable cause." Usc of the latter term might engender companson .wlth 
arrests a~d searches. The magistrate's role at the preliminary hearing differs greatly from his role in iSSllmg a 
Warrant. Even if "sufficient cause" were tantamount to "probable cause," the evidence before the hearing 
magistrate would so differ from an application for warrant or bail he~ring that the tinding at the preliminary 
would be different in a pragp'atic sense. See generally, Graham & LetWIn, part I, at 685-727. 
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As we have empl;asized, there is no definite, eonstitutionally prescribed manner in 
which the decision to permit further proceedings need be made. Although we 
recommend that an adversarial preliminary hearing structure be estabLished, we are 
loath to suggest that it be included in the constitutional amendment. At this time, an 
ad\ ersarial preliminary hearing seems to be the best vehicle for the protection of the 
rights of the citizen, as well as providing the best results for the State. However, the 
establishment of an adversarial preliminary hearing procedure does not involve the 
transc',mdent importance of a magistrate's finding of sufficient cause. Indeed, it is 
possible to posit circumstances where the preliminary hearing may not serve some of 
the goals it should be designed to achieve. 15 We believe that the decision to establish 
an aclversarial preliminary hearing structure should be made in a non-constitutional 
settin!;,; It seems that this is a matter within the unique expertise of both the 
Legisla ure, which reflects changing social attitudes, and of the judiciary, which knows 
its own capabilities in terms of resources. Continuing input from the Bar, as well as the 
general public, will demonstrate the need or lack of need for adversarial preliminary 
hearings at any given time. Again, we stress the CUlTent apparent necessity for 
adversarial preliminary hearings, but we also recognize that changing times may alter 
that view. 16 

History has proven the need for judicial intervention in systems where 
prosecution by information is permitted. This need appears to have remained 
unchanged since the earliest uses of informations. The preliminary hearing, on the 
other hand, engenders doubt as to its essentIal value. Therefore, we suggest that the 
constitutional amendment include a guarantee that no case be prosecuted except upon 
a court IS determination of sufficient cause to proceed, but the provision should remain 
silent as to the need for adversarial preliminary hearings. 17 In conclusion, the 
amendment might provide that "no person shall be held to answer for a criminal 
offense unless on the presentment or indictment of a grand jury or on an information 
filed in the manner prescribed by law and for which a judge finds a basis supported by 
sufficient cause. II 

C. The Form and Contents of it New Jersey Information. 
This section concems a far more technical aspect of prosecution-by-information 

that the two preceeding parts. We will discuss here the actual suggested contents of an 
information. This may seem to be a rather minor concern, but it must be realized that 
an information is not an indictment. Conceivably, an information could differ in form 
and content from an information. Since it is, nevertheless, a substitute for an 
indictment, its function will be basically identical, and we recommend no basic changes 
at this time. 18 

In New Jersey, the primary purpose of an indictment is to inform the defendant 
of the nature of the charges against him so that he may adequately prepare his 
defense. 19 Its secondalY function is to protect the defendant from being the subject of 
another indictment for the same offense. 20 An indictment must allege all the essential 

15 For example, a defendant might make a tactical error by testifying and demonstrate such low credibility that a 
magistrate finds sufficient cause even though the State's case is marginal. 

16 In this respect, we recognize that the time may someday arrive when a system such as Rhode Island's becomes 
attractive. See Chapter II, B4, supra: R.I. Gen. Laws Ann. §312·12·1.1 et seq. 

17 Compare Calif Const. Art. I, §14. 

18 We would note, however, that if a system similar to Rhode Island's is adopted, it might be necessary to further 
detail specifics of the offense. 

19 E.g., State v. Rios, 17 N.J. 572 (1955); State on Complaint of Brumel v. Brumel, 14 N.J.53 (1954); State v. 
LeFante, 12 N.J. 505 (1953); State v. Winne, 12 N.J. 152 (1953). 

20 [d. 
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elements of the offense charged and sufficient facts to support a conviction. It must 
also include the statute allegedly violated, and conclude with the allegation that the 
offense was committed "against the laws of the State of New Jersey and contrary to 
the peace and dignity of the !:>ame. "21 

Clearly, an inFormation must serve the same functions as the indictment. 
Likewise, the minimum legal requisites should be identical. In this regard, there appears 
to be no reason to suggest that the information's contents differ from those of the 
indictment. The only change required is the deletion of the initial wording which states 
that the "grand jurors of the State of New Jersey for the County of 
do present that .... " This would require a change to reflect the fact that the 
prosecutor is informing the defendant and the court that he has reason to believe that 
the defendant committed the offense at a specified place, on a certain date, in violation 
of a criminal statute. We will not recommend any specific formulations, but again 
suggest that the indictment format could be adapted to the information. 

D. Filing the Information. 
An information is usually a final charging document as is the indictment. A 

complaint is usually the initial charging document. The pretrial procedural system 
typically transforms the contents of the complaint into the information. An issue 
which arises from the alteration is the point at which this transfornlation is to occur. 
There are two possibilities as to the time when an information may be filed i. e., either 
before 22 or after23 the preliminary hearing. 

In states where the information is filed before the preliminary hearing, it 
supersedes or even replaces the complaint. 24 In states where the information is filed 
after the preliminary hearing, the hearing's outcome determines the contents of the 
information, including a final statement of the offense charged.25 In either case, the 
prosecutor retains broad discretion in conforming the eventually filed information to 
the evidence adduced at the preliminary hearing. 26 Likewise, in .both cases the court 
obviously retains final authority to determine the nature of the charges. In New Jersey, 
criminal charges are filed either by complaint or indictment.27 We see no reason to 
change that procedure. Since the complaint is often prepared by a police officer, the 
statute designated may not be correctly set forth in the complaint. A prosecutor would 
waste needless time by attempting to mold the complaint into an infOlmation which is 
unsupported by the evidence actually adduced at the examination. For example, a 
situation might arise in which an officer files a complaint for assault with an offensive 
weapon. (N.l.S.A. 2A:90-3). The prosecutor might examine the police reports and file 
an information which alleges assault with intent to kill (N.J.S.A. 2A:90-2) because he 
is unsure of the strength of the State'~ evidence as to a weapon. Conceivably. the 
preliminary hearing might adduce evidence negating the existence of either offen;;e, but 
support a charge of threatening to take a life. N.i.SA. 2A: 113 .. 8. The prosecutor's 
restructuring of the complaint would be an unneCeSS3Tj' stage in the procedure. 

21 ld. 
22 H.g., Fla. R. Crim. P. 3.1.31; Iowa Code AIlTl. §§754.1, 769; La. (;031' Cbl ProL. Art. 334 Mich. Stat. An//. 

§§28.941, 28.942. See Mill/l. R. Cri1ll. P. 2.01; 4.01 (called a complaint. 

23 Eg Ariz R Crim. P. 5.4(,,); Ark. Rev. Stat. All/!. §43·86a; Calif. Pel,," ('odf' §738; Colo. Rev. Stat. AIIII. 
§i6:5.201·(b): §16-5-205; Illd. Rev. Stat. §2-704a; Kall. Stat. Ann. §§22-2!fUl(J); 22-2902(1); Md. Code, Art. 
27, §592{a). 

24 Iowa Code AIIII. §754.1 et seq. 

25 E.g., Ariz. R. Crim. p. 5A(b). 

26 See, e.g., Idaho Code Anll. §19-1420. 
27 R. 3:2 (complaint contents); R.3:4-1 {issuance of complaint}. See R. 3:6-8 (indictment can be kept secret 

except for purposes of obtaining a warrant). 
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Consequently. we rec'ommend that no informatil;)n be t11ed formally until after the 
preliminary hearing. 28 

E. The Preliminar) Hearing: A Functional Analysis 
As we have enphasized, the preliminary hearing seems to represent a reasonable 

alternative to the grand jury's deliberation and indictment functions. In fact, as our 
historical and national surveys revell, the preliminary hearing may well be superior to 
the indictment process. 

A grand jury must determine whether sufficient cause exists to hold a defcndant 
to answer for an offense. It performs this task by hearing evidence. Even a putative 
defendant may not cross-examine witnesses before the grand jury. Nor may his 
attorney be present if he himself is subpoenaed. 

These cnaracteristics have often been dted as creating the potential for vast 
abuses. 29 The grand jury is frequently characterized as the prosecutor's "rubber stamp. II 
It is also sometimes compared to the Star Chamber. Our historical survey tellds to show 
that many of these fears are justified, !llthough contrary indications surely are eVIdent. 
The secrecy requirement often protects the innocent individual who is investigated and 
subsequently found to be innocent by the grand jury. Also, as a general rule, grand juries 
have remained true to their mission and have protected the innocent. 

Any proposed preliminary hearing should be geared to incorporate the best 
attributes of grand jury deliberations and to avoid the worst. We hope that at least 
some of these results are accomplished by the nature of the preliminary hearing we 
recommend. 

In our view, a preliminary hearing ought to be an adversarial proceeding. 30 It 
should be heJd in open court on the record. 31 We recommend that any preliminary 
hearing procedure adopted in New Jersey should include several basic requirements. 
The preliminary hearing should be a public proceeding. Strictly drawn exceptions may 
be made to the public nature Of these proceedings. For example, the prosecution may 
wish to close the courtroom when a sex offense is being heard to protect a witness of 
tender years. So too, the accused may wish to envelop the hearing in secrecy to avoid 
prejudicial pUblicity. Similarly, the court, in the exercise of its inherent discretion. 
might decide that the proceedings should be closed to the public for a variety of 
reasons. 32 We contemplate, however, that the typical preUminary hearing will be 
pUblic. Thus, objections to grand jUlY secrecy are met while the salutary elements in 
nondisclosure may be available when necessary. Since the ultimate decision of whether 
the casc shuuld be tried lies with the court, objections of undue prosecutorial influence 
and prosecutorial abuses for improper motive are immaterial objections. Furthermore, 
the defendant w111 be present and may take an active role in his defense at a relatively 
early stage. Cross-examination of prosecution witnesses and the opportunity to present 

28 This recommendation is in accord with the National Advisory Commission on Criminal Justice Standards and 
Goals, Courts (1973) Standard 4.8 at p. 87: "The initial charging document, as amended at the preliminary 
hearing, should serve as the formal charging document for trial." 

29 See generally Chapter 2, supra. 
30 We tentatively reject Rhode Island's procedure a~ granting too little to defendants in return for the loss of 

indictments. Further, study, however, should not be foreclosed by this judgment. 

31 The making of stenographic record is within the discretion of the hearing magistrate. Eg., ('alij: Pellal Code 
§869. We believe that the record should be guaranteed. See, e.g., Ariz. R. (,J·im. P. S.3(a). 

32 Our current Municipal Court rules provide a paradigm for a procedure excluding the public at preliminary 
hearings: 

The court, in its dill'fetiOH and with the defendant's eonsent, may exdude from the lourtroom 
during the trial or hl'aring of" any matter involving domestic relations, bastardly cases, sex offenses, 
attempted suicide, school truancy and parental neglect any person not directly intere~ted in the 
matter being heard or tried. R. 7:4-4. 
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defense witnesses are two further guarantees which would tend to effectuate the goal 
of filtering au t frivolous cases. 33 

To this point, we have concentrated on demonstrating the suitability of the 
adversarial preliminary hearing to achieving the basic goal of grand jury proceedings, 
i.C'., protecting the innocent. Other functions are also served by the hearing, which do 
not apply to the grand jury'. Most obvious are the discovery aspects of a hearing.34 

From the defense viewpoint, at least some prosecution witnesses will testify as they 
might be expected to at trial. Actual examination and cross-examination is clearly 
superior to documentary discovery. Both parties have an opportunity to "dry run" 
their respective cases. 35 

Other, more general. fUllctions are performed by preliminary hearings. Although 
Wl' stress the need for empirical study, the preliminmy hearing has the potential to 
spe,~d the time involved in prosecuting a criminal case. In Los Angeles County, it is 
estimated that the average preliminary hearing consumes approximately 30 minutes. 36 

A case may undoubtedly be presentee! to a grand jury in a shorter time. However, a 
preliminary hearing produces a transcript which may be submItted to a County or 
Superior Court judge in lieu of triaP7 Likewise, a strong prosecutorial presentation at 
the preliminary hearing stage may well lead to a plea bargain which the mere return of 
an indictment would not. 38 Again, further studies arc neces~ary but it is suggested that 
the results contemplated above are quite possible. 

Argnments surely might be made against adoption of the preliminary hearing. It 
could be contended that it merely shifts the consumption of time to an earlier stage. 
This possiblity even more strongly indicates the need for further research. Even so, we 
submit that the adversarial preliminary hearing is a viable alternative to the indicting 
grand jury. Its benefits appear to outweigh its burdens. Finally, the preliminary hearing 
appears to offer more by way of ultimate protection to bath the citizen and the State 
than does the grand jury. 

F. The Preliminary Hearing: Which Court? 
An important question in any proposal to establish a system of prosecution by 

information in a preliminary hearing context must concern the court in which such 
proceed ings arc to be conducted. Several alternatives are presented, e.g., Municipal 
Court, County District Court, County Court, or Superior Court. The considerations, as 
with the flling of informations, are basically logistical and financial. As with many of 
this article's suggestions, further em pirical analysis is required. 

We are compdled to acknowledge at this juncture that regardless of which court 
conducts preIiminmy hearings, the cost to the taxpayer will probably exceed that 
attendent to a grand jury system. The court system will need to be expanded to cope 
with the increased workload engendered by preliminary hearings. This \ I;Jails 
expenditures for tht~ salaries of judges, court personnel, reporters, prosecutors, and 
public defenders. Finally, ancillary costs, such as physical plant, and supplies will also 
be increased. Partially mitigating these expenditures will be the absence of "lost 
earnings" to individual grand jurors. All these factors must be considered in empirical 
form before any conclusion as to financial feasibility is made. We note the problem 

33 Sec Graham and Letwin,slIpm, 18 U.C,L.A. Rev. at 661-68. 

34 Jcl. (It 916-3l. 

35 Sec id, (It 931-39. 

36 ld. at 659. 
37 /d, at 931-39.'This practice may be on the decline. 

38 ld, <It 948-53. 
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only to draw attention to its existence. Conse~luently. we will now return to the 
question of which court is best suited for holding probable l'anse hearings, 

Municipal courts are unsnited for sllch hearings. Municipal judges arc generally 
part-time. They have neither the time nor the resources to preside over preliminary 
hearings. Even if municipal courts are consolidated into the County District Court 
system,39 and should the judges be given full time status, other potential problems 
preclude utilization of the municipal court as the preliminary hearing fOrLlm. Basicallv, 
the Municipal Courts cannot serve the purpose since they are too geographicaliy 
decen traJized. Transportation of pri~ol1ers, as well as travel of prosecutors and public 
defenders, militate against the possibility in tenm of finances and time consumption. A 
centrally located court surely would be more etTective. 

Our preference for centralization leads us to conclude that County District Courts 
are best suited for conducting preliminmy hearings. No doubt, morc County District 
Courts judgeships would need to be created. We must once more emphasize the need 
for further study. A cost benefit analysis is necessary to make a proper decision. 

G. The Preliminary Hearing: Format and Governing Law. 
We have recommended that New Jersey informations be fiIl'd only after a 

preliminmy hearing. This hearing would be formal, in open court, on the record, and of 
an adversarial nature. These basic characteristics should guarantee a viable alternative 
to grand jury indictment. We will now describe more fully gelleral procedures and 
governing rules which might be adopted. Further study of Cllrren tly existing systems, 
however, is necessary. 

New Jersey has adopted a procedure akin to the preliminmy hearing. The New 
Jersey analogue is called a "probable cause hearing" and is governed by R.3:4-3. That 
rule provides: 

If the defendant does not waive indictment and trial by jury but does waive 
a hearing as to probable cause, or if the defendant does waive indictment and 
trial by jury but the judge is not an attorney, the court shall forthwith bind 
him over to await fimJ determination of the cause. If the defendant does not 
waive a hearing as to probable cause and if before the hearing an indictment 
has not been returned against the defendant with respect to the offense 
charged, the court shall hear the evidence offered by the State within a 
reasonable time and the defendant may cross-examine witnesses against him. 
If, from the evidence, it appears to the court that there is probable cause to 
believe that an offense has been committed and the defendant has 
committed it, the court shall forthwith billd him over to await final 
determination of the cause, otherwise, the court shall discharge him; 
provided however, that if the offense charged is indictable, a court shall not 
discharge the defendant without first giving the county prosecutor notice 
and an opportunity to be heard. Such notice may be oral, or may be in 
writing, and shall state when the county prosecutor may appear on the 
docket as to when and how such notice was given. After concluding the 
proceeding the court shall transmit, forthwitn, to the county prosecutor all 
papers in the cause in the event the the defendant is not discharged; provided 
however, that when the county prosecutor so requests the court shall 
forward the papers to him even though the defendant is discharged. The 
court shall admit the defendant to bail as provided in R. 3: 26, and any bail 
taken by him shall be transmitted to the county clerk. 

39 A proposal to consolidate the Municipal Courts into the County District Court System i~ currently being 
studied by another sub·committee. 
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The rule provides probable cause hearings only where no indictment has yet been 
returned. The state may vitiate a defendant's right to a hearing by prucuring an 
indictment.40 The only time limitation with respect to conducting a probable cause 
hearing is a "reasonable" one. Confrontation and cross-examination of the State's 
witnesses are guaranteed rights. Although the rule does not specifically so state, its 
terms contemplate that probable cause proceeding') are to be heard in inferior 
cOllrts. 41 The provision as to a judge who is not an attorney implies a municipal judge. 
Hence, the current New Jl'f5ey procedure possesses the basic, general characteristics we 
have emphasized: advclsanal in nature, in open court, and on the record. However, if 
the preliminary hearing procedure is adopted, we would recommend elimination of the 
probable calise hearing as a duplicative procedure. 

If the New Jersey preliminary hearing is to substitute for the grand jury 
proceeding, we must posit more specific procedures. Since we have suggested that the 
information be filed only after the preliminary hearing, the provision which vitiates the 
right after indictment will not apply.42 Every individual who ie the subject of a 
criminal complaint would have the right to a preliminary hearing.43 

The next consideration is establishing a time frame for the preliminary hearing. 
This time frame must conform to federal constitutional speedy trial guarantees. 
Since a complaint will have bee,1 filed before the preliminary hearing, the dictates of 
Barker I'. Wingo, 407 U.S. 514 (1972) clearly apply. Ullited States v. Dillingham 96 
S.C!. 303 (Dec. L 1975). Moreover, our Supreme Court in the future might well 
adopt a rule which would mandate trial within a definite time after complaint or 
indictment. Thus, the preliminary hearing should be held as soon as possible after 
the arrest is made. Our CLlrren t court rules provide for initial appearance shortly 
after arrest at which tim(' the defendant is informed of the charges and advised of 
his rights. 44 It is at this appearance that counsel is appointed or the defendant 
allowed time to retain counsel. In our suggested procedure, the preliminary hearing 
would be the next stage, thereby requiring a time interval -between the initial 
appearance and preliminary hearillg. Aside from the fact that defendant has either 
been jailed or freed on bail, among the controlling factors should be the time 
needed to obtain counsel. Additionally, time is necessary to permit counsel to 
defend adequately. 

If a defendant appears with counsel at the initial appearance, or if the public 
defender immediately accepts the case, a shorter time will be necessary fur preparation 

40 Accord Slat!! 1'. Cox. I i4 N.J. Super. 556 (App.Div. 1971); State I'. Boyki/l, 113 N.J. Super. 594 (Law Div. 
1971). 

-+1 An urresting officer is to take the defendant before the court named in the warrant or, if the arrest has been 
mude without a warnll1t, "before the nearest available committing jUdge." R. 3:4-1. "An arrest warrant may be 
issued by a judg~ of a court having jurisdiction in the municipality in which the offense is alleged to have been 
committed or in which the defendant may be found .... " R. 3:3-1. The rules thus contemplate Municipal and 
County District court judges as the probable cause hearing judges. We note that this rule creates the potential 
for the logislical problems wc mentioned earlier. 

42 Theoretically, that result could be accomplished under Gerstein II. Pugh. Sec generally R. 3:4-1 et seq. (first 
appeamnce); R. 3:26-1 et seq. (bail); R. 7:5·1 et seq. (Municipal Court bail). 

43 Accord, e.g., Ariz. COllst., Art. 2, §20; Ark. Rev. Stat. AI/II. §§43·601 et seq. Calif. CO/lst., Art. I; §14. Penal 
Code §682 Md. Dist. R. 741 (e). 

44 R. 3:4.1 ("without unnecessary delay"). Several states have established definite time limitations for that period 
bct\\ccn arrest and first appearance. Err., Ariz. R. Cri. P. 4.1(t') (24 hours); Fla. R. Cri. P. 3.130 (24 hours); 
Ga. Code AI/I/. §27-210 (72 hOllrs wh(-re arrest pursuant to warrant), §27-212 (48 hours where warrantless 
arre~.il; {lid. R. Cri. P. 9-70l (48 hours); La. Code Crim. Pmc. Art. 230.1A (144 hours);A'Id. Dist. R. 709(a)(1) 
(24 hour.~) or 709(a)(2) (first session of court after arrest on warmn! or "charging" in warrantless arrest); Minn. 
R. ('rim. P. 401(5)( I) (38 hc-urs); N. Y. Crim. Pro. L. §§180.10 et seq. (72 hours). Ohio R. Crim. P. 5 (24 
homs); Or£'. ReI!. Slat. §135.070 (5 days). As ancillary to abolishing the current probable cause hearing, it 
mighl be necessary 10 increase the importance of the "First appearance." One of the charges might be adoption 
or a timc limit here. 
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and for the hearing than if defendant appears without counsel. Likewise, a distinction 
should be made to give "jail" cases priority over "bail" situations. Cf. Gerstein 1'. Pugh, 
supra. This, however, creates an inherent contradiction, for a defendant W 110 is free on 
bail will probably be able to obtain counsel more readily than a jailed defendant. We 
believe that this problem should be resolved in favor of the jailed defendant, and that 
the time sequence mandate faster preliminary hearings for those in jail. Although 
further study is necessary to determine more precise time limits, some general 
observations and suggestions may be made. 

We believe that a date certain for the preliminary hearing should be set at the 
initial appearance. The setting of this date should guarantee efficient processing of 
cases. Delaying tactics are inevitable on both sides, but they can be reduced to a 
minimum by strict time requirements. 

In California, a defendant is given two to five days to procure counseL Then, 
counsel is afforded at least two days to prepare for the hearing. Calif Pcrul Code 
§ §859b, 860. The Model Code, however, mandates that a defendant be given a 
preliminary hearing within 10 days of the initial appearance if lhe accused is in jail and 
within 30 days if he is not. 1I1odei Code § 31 0.5 (3). However, the Model Code's" initial 
appearance" is a lengthy, complex procedure with adjournmen ts available for a number 
of reasons, including the procurement of cou~se1.lI1.C. §§310.1(8), 310.2(1). We 
prefer California's system, but would establish definite time limits as suggested in the 
Model Code. 

The initial appearance should not resemble the preliminary hearing. The purpose 
of the initial appearance should be to inform the defendant of the charges against him 
and advise him of his rights, including the appointment of counsel. We believe that the 
preliminary hearing should be held within 14 calendar days of the initial appearance if 
the defendant is in jail,45 and within 30 calendar days if he is not. 46 

We now examine the actual hearing. In so doing, it must be recalled that the 
plimmy function of the hearing is to serve as an effective substitute for the grand jury. 
The preliminary hearing, also offers other potential benefits. These include early 
resolution of evidentiary and constitutional issues which may make conviction at trial 
ilnpossible. Conceivably, this might result in fewer trials. These obvious benefits to 
defendants are balanced by those to the State. As we have noted, defendants may plea 
bargain more readily after a finding of sufficient cause. Further, defendants may 
submit on the transcript, thus avoiding full scale jury trials. 

Consequently, we believe that the Rules of Evidence should apply at preliminary 
hearings.47 Application of the evidence rules will better reflect the strengths and 
weaknesses in the State's case. In such a manner the screening function would be 
enhanced, reSUlting in fewer trials. Thus, marginal cases based on evidence of dubious 
admissibility would not proceed further. While we recommend application of the Rules 
of Evidence to preliminary hearings, we recognize that there might be some limited 
circumstances in which such rules could be relaxed. For example, laboratory reports 
might be admitted without calling the expert. 48 Alternatively, stipulations of this sort 
might be encouraged by a provision that no stipulation at a preliminary hearing be 
considered a waiver at trial. 

45 Accord, National Advisory Commission, Standard 4:8 at p. 87. 
46 Accord, e.g., Model Code §31 0.5(3). 
47 Eg., compare Ariz. R. Crim. P. 5.4(c) (-3) (expert reports; documentary evidence without foundation jf 

substantial basis to believe foundations will be laid at trial admissible, hearsay where cumUlative or where 
declarant will be available at trial, all admissible) with Conn. Gen. Stat. Anll. §54-76a (rules of evidence). 

48 We would hesitate to posit any other relaxations at this time. 1f any leeway is to be permitted, we would 
recommend further study of the Arizona rule noted above. 
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One other area should be discussed. We offer for consideration the possibility that 
evidentiary objections or constitutional grounds be allowed at the preliminary 
hearing. That is, a defendan t could move to exclude evidence based upon allegedly 
unlawful searches and seizures, lItiranda problems and suggestive and unreliable 
identifications,49 We do not suggest that the denial of a defendant's evidentiary 
objections at the preliminary hearing should bind the trial judge. If a defendant's 
objection is denied, he might then either submit on the transcript or demand a full 

evidentiary hearing as of right 
We recommend that the defendant should be permitted to testify and to produce 

witnesses in his own behalf. Likewise we believe that the State should be given the 
express right to appeal an adverse decision. Since the defendant would not yet have 
been placed in jeopardy. there is no legal reason to refuse to pen:lit.s:1Ch an ~p~~al. 
Concomitant with the State's right to appeal should be an express provislon prolubltl11g 
the prosecution from either seeking an indictment where a judge has refused to i~sue an 
information and from attempting to seek another information on the same eVidence. 
AdditioP.dly, we suggest that, as with California's system, the hearing be completed at 
one se~'~ion.5() Also. as in California, the prosecutor should be given 15 days from the 
findilF of sufficient cause to file an information or a dismissal will be automatic.51 

l~ sum, we have concluded that the New Jersey preliminary hearing should be a 
speeJy, dficient, protective procedure which closely resembles the trial. We believe 
thaI the procedures we have recommended will result in a more efficient 
administration of criminal justice. These suggestions raise many questions. We 
recommend that our propos:.11 be the subject of further study. 

H. The New Jersey Grand Jury in a Dual Prosecution System. 
We do not suggest abolition of the grand jury. Its unique role in the criminal 

process must be preserved. Several compelling reasons exist for the .retention of t~e 
grand jury. The grand jury's investigative powers, the need for secrecy 111 some cases, Its 
ability to process multi·defendant cases, and a potential unwillingness of prosecutors to 
seek informations in sensitive cases all militate against abolishing the institution. 

Aside from the functional reasons noted above, the grand jury also serves as a 
vehicle for citizen participation. It is consistent with the nature and goals of our 
democratic society to retain this mechanism. The grand jury is essential in affirming 
the puhlic confidence in government. We ther~fore re~ommend th~t any sy.ste!n of 
prosecution by information include a role for the grand JUry. Indeed, If the ma~onty of 
rou tine cases is prosecuted by information, the grand jury would be able to focus on 
complex investigations, on combatting official misconduct, and on reflecting 
community consensus in sensitive cases. 

I. Guideline for Prosecutors: Indictment and Information. 
A prosecutor faced with a decision to seek an indictment or info:-mation ~hould' 

be guided by some informal guidelines. Several classes of cases seem umquely ~U1ted. to 
prosecution by indictment: I) cases)nv,?lying complex .~~estigation~; 2~ cases ill which 
the statute of limitation is about to r,\la;"; 3) cases of offlcml corruptIOn, 4) cases where 
informants' or undercover operatives' identities must be kept secret; and 5) cases 
involving sex crimes, especially child abuse cases.52 

49 See !llblll. B. Cril1l. P. 11.02, 11.03 (omnibus hearing). 

50 ('ali}: Pellal Code §86L 

51 ('ali}: Pellal Code 739. 
S2 See California Judicial Council, 1974 Report to the Governor and Legislature at p. 45 citing Los Angeles 

District Attorney, Departm ell tal Organizatioll IIIalll/a! at p. 45. 
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THE GRAND JURY: PROPOSALs FOR REFORM 

A. Prosecutorial Discretion 
The existing: grand jlllY system is freq lien tly characteri/.l'd as inc fficien t and 

cumbersome. Prosecutors have often claimed that the volume of matters required for 
grand jury presen tation precludes careful cOl1sidera tion of each case. 1\1 any prosecli tors 
are of the view that once a complaint is filed. the matter mllst 111.' presented to a grand 
jury. Often. prosecutors feel compelled to indulge in a charade by presenting a 
frivolous matter to a grand jury and recommending that a "no bill" he rt'turtled. In 
short. the sheer weight of statistics with respect to the matters presentL'd often lkni~s 
the grand jury the opportunity to carefully review each case. 

We suggest that the grand jury system can b~ strengthened by ~nabling 

prosecutors to administratively terminate prosecutions prior to the grand jury stage. 
See Formal Attorney General Opinion, No. 11, which holds that a prosecutor POSSI?sses 
this ability. It has been recommended that prosecutorial screening of cases ought to 
occur when there is a reasonable likelihood that the admissible evidence would be 
insufficient to either obtain a conviction or to sustain it on appeal. A more difficult 
problem is presented by technical violations of the law. Many have adopted the 
position that a prosecutor "may refuse to present a matter to a grand jury even wht'!1 
there exists probable cause to believe that a criminal offense has been committed. "5.\ 

The American Bar Association has noted that "a prosecutor is not obliged to present 
all charges which the evidence might support. The prosecutor may in some 
circumstances and for good caUSe consistent with the public interest, decline to 
prosecute notwithstanding that evidence may exist which would support a 
conviction." 54 In a similar vein. the National Advisory Commission of Criminal Justice 
Standards has taken the view that "an accused should be screened out of the criminal 
justice system when the benefits to be derived from prosecution or diversion would be 
outweighed by the costs of such actions. "55 

It is apparent that the overwhelming demands which are being made on the 
criminal justice system by the increasing volume of cas~s mandate the exercise of 
prosecutorial discretion. Of course, discretion must be exercised at various stages of 
criminal proceedings. Recently, it has been proposed that every exhaustive effort be 
made to eliminate the filing of criminal complaints in frivolous cases. R. 3:2 provides 
that "the complaint shall be a written statement of the essential facts constituting the 
offense charged made upon oath before a judge or other person empowered by law." 
The Rule is silent with respect to whether a prosecutor may prev.ent the filing of 
frivolous criminal complaints. Nev.ertheless, our survey reveals that prosecutors believe 
that they lack the power to preclude a citizen or a police officer from filing a 
complaint. The filing of a criminal complaint often has an adverse eff~ct upon the 
accused and his fam ily. Thus, a cogen t argum en t can be made tlla t prosecll tors ollgh t 
to be authorized to screen criminal complaints. Another subcommittee is presently 
reviewing such a proposa1. 56 We note it here simply to suggest that prosecutorial 

53 Note, "Prosecutorial Discretion," 1 Crim. Justice Q. 154,157 (1973). 

54 A.B.A. Stalldards, §3.9 (1971). 
55 National Ac/Pisory Commission Oil Criminal Justice Standards, Standard 1.1 

56 The folJowing rule was recently proposed by the Essex County Prosecutor: 
In any county where the Assignment Judge and County Prosecutor have determined that filing of complaints 
charging indictable offenses shall be pursuant to the provisions of this rule in the county or a subdivision 
thereof, the Assignl11ent Judge by order shall direct each l11unicipal court judge and each clerk of said court to 
require compliance with the provisions of this rule as a condition precedent to filing any complaint chargin! an 
indictable offense. 
(a) No complaint charging an indictable offense shall be flied in any lllunicipal court, unless the County 

Prosecutor shall consent to said flIing in writing, or orally if circumstances do not permit written 
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screening at the earliest stage of a criminal proceeding would, in all likelihood, 
strengthen the grand jury by decreasing the num ber of matters presented to it. 

Many have advocated the exercise of prosecutorial discretion after criminal 
complain ts have been filed both prior to and following probable cause hearings. A 
recent amendment to R. 3:25-1 provides that "a complaint may be dismissed prior to 
trial only by order" of the assignment judge or the judge to whom it has been assigned 
for disposition. Although the amendment appears to require judicial approval as a 
prerequisite to dismissing a complaint, the Commentary which accompanied its 
submission to the Supreme Court by the Criminal Practice Committee noted that it 
was not intended to preclude the exercise of prosecutorial discretion. Simply stated, 
the amendment, standing alone. was not intended to prohibit a prosecutor from 
administratively dismissing a criminal prosecution. Formal Attorney General Opinion 
I I. 1976 upholds the power of a prosecutor in this regard. 

Perhaps a more difficult obstacle is presented by N.J.S.A. 2A: 158-5 which 
provides that "each prosccutor ... shall Lise all reasonable and lawful diligence for the 
detection, arrest, indictment and conviction of offc:nders against the laws. 11 Despite the 
seemingly mandatory nature of the statute, our courts have explicitly recognized that 
prosecution of criminal cases is not a ministerial function and that a 11 county 
prosecutor within the orbit of his discretion inevitably has various choices of action 
and even of inaction." Sfat(! ~'. Winne, 12 N.J. 152, 174 (1953). It is thus incumbent 
upon prosecutorial authorities to exercise discretion based upon their "jUdgment and 
conscience ... in accordance with established principles of law." State v. La Vien, 44 
N.J. 323, 237 (1965).57 

Despite the almost universal acceptance of the settled principle that prosecutors 
possess broad discretionary powers, the boundaries of such authority are vague and 
remain largely undefined. No one currently disputes the fact that the exercise of 
discrdion implies "conscientious judgment, not arbitrary action" and that a 
prosecutor's range of choices. not unlike those within the judicial domain, depends 
upon the "particular circumstances of the case." State v. Shiren, 9 N.J. 445, 452 
(1952). See also Abrams, "Internal Policy: Guiding the Exercise of Prosecutorial 
Discretion." 19 U.C.L.A.L.Rev. 1 (1971); Killer, Prosecution: The Decision to Charge 
a SllSpC'ct with a Crime, Chap. 20 (1970). A prosecutor is protected from civil and 
criminal liability to the exten t that discretionary decisions are made in good faith. 
State 1'. Winne, supra at 162-163. Cy, In re Investigation Regarding Ringwood Fact 
Findillg COIl1I11., 65 N.J. 512 (1974); State P. Laws, 51 N.J. 494,510 (1968), cert. 
denied 393 U.S. 971 (1968). Further, although a prosecutor has broad discretion in 
selecting matters for prosecution, it is not unregulated or absolute and it may, in 
appropriate circumstances. be reviewed for arbitrariness or abuse. In re Investigation 
Regarding Ringwood Fact Finding Comm., supra at 516.58 

56 (conI.) 
consent prior to filing; in the event of an oral consent, the County Prosecutor shall file written 
consent as soon as practicable thereafter. 

(b) Any private citizeri aggrieved by the refusal of the County Prosecutor to consent to the filing of a 
complaint charging un indictable offense may apply to the municipal court for a hearing, on notice 
to the County Prosecutor, at which hearing the County Prosecutor may attend and participate. The 
IIlunicipal judge may take testimony from said citizen and any other witnesses produced by said 
cilil.en. The hearing may be held with or without notice to the prospective defendant, as thl! court, 
in the interest of justice, may deem fit. In the event the hearing is on notice to the prospective 
defendant, the prospective defendant may cross-examine the witness produced. If at the conclusion 
of the he:tring the COllrt determines that the citizen should be permitted to file a complaint, then 
such complaint shall be accepted for t1ling by the clerk of the court. 

57 In other jurisdictions see United States )'. Cox, 342 F.2d 167 (5 Cir. 1965); Moses 1'. Ke/lnedy, 219 F.Supp, 
'762 (I).P,C'. 1963); Pugac/z )', Klein, 193 F.Supp. 630 (D.D.C. 1961); Williams v. CaJle, 138 Kan. 586, 27 P.2d 
272 (s.n. 1933): State! ex I'ei. McKittrick v. Wallach, 353 Mo. 312, 182 N.W.2d 313 (S.Ct. 1944). 

58 Sec also StalL' 1'. Conyers, 58 N.J. 123, 14647 (1971); State v. Ashby, 43 NJ. 273,276 (1964). 
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As we have noted previously, many pro~-ecutors qLle~tion whether they are 
empow:?red to administrativt'ly terminate prosecutions without grand jury action. No 
doubt the problem is more aClite once a municipal court judge finds that probable 
cause exists. R. 3 :4-3 provides that II [iJ f. from the evidence, it appears ... that there is 
probable cause to believe that an offense has been commitkd and the defendant has 
committed it, the court shall forthwith bind him over to await final tll'termination or 
the cause .... " Perhaps it is significant that the rule does not state that the defendant 
is bound over for grand jury action. It has thus been argued that" [t 1 he determination 
of probable cause by the municipal court judge ... does IIOt require any specific COllrse 
of action by the prosecutor in order to terminate criminal proceedings, for there is no 
applicable court rule 01 statute governing sllch a disposition. 59 

In our view, the power of a prosecutor to terminate d prosecution. both befon: 
and after a probable cause hearing, ought to be clarified. We urge study of a proposal 
which would make explicit the prosecutor's legal Obligation. The following amendment 
to N.J.S.A. 2A: 158-5 ought to be considered: 

N.J.S.A. 2A: 158-5A Discretion In The Charging Decision: 
De Minimis Infractions 

1 - Notwithstanding the provisions of NJ.S.A. 2A: 158-5 a prosecutor may in 
some circumstances and for good cause consistent with the public interest 
decline to prosecute notwithstanding that evidence may exist which 
would support a conviction. A prosecutor may decline to prosecute an 
offense if, having regard to the nature of the conduct charged and the 
attendant circumstances, he finds that the dcfendan t's conduct: 
a. Was within a customary license or tolerance, neither expressly 

negated by the person whose interest was infringed nor 
inconsistent with the purpose of the law defining the offense; 

b. Did not actually cause or threaten the harm or evil sought to be 
prevented by the law defining the offense or did so only to an extent 
too trivial to warrant the condemnation of conviction; or 

c. Presents such other extenuations that it cannot reasonably be 
regarded as envisaged by the Legislature in forbidding the offense. 

2 - Among the factors which a prosecutor may properly consider in 
exercising his discretion are: 
a. The prosecutor's reasonable doubt that the accused is in fact guilty; 
b. The extent of the harm cause by the offense; 
c. The disproportion of the authOlized punishment in relation to the 

particular offense or the offender; 
d. Possible improper motives of a complainant; 
e. Cooperation of the accused in the apprehension or conviction of 

others: 
f. Avallability and likelihood of prosecution by another jurisdiction. 

The prop'Jsed statute would amend N.J.S.A. 2A: 158-5 and clarify a prosecutor's 
role in charging criminal offenses. The proposed bill employs the language of Section 
2C:2-11 of the Proposed New Jersey Penal Code. That provision pennits assignment 
judges to dismiss de minimis infractions. Also contained in the bill are the standards 
approved by the American Bar Association. GO 

59 Note, "Prosecutorial Discretion," supra at 162. 

60 A.B.A. Standards, §3.9 (1971). 
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B. Selection of Grand Jury Members. 
Prior to 1969, grand jurors in New Jersey were selected by a process refened to as 

the "key man" system. Grand jury commissioners were invested with broad di~cretion 
in devisipg methods to select the grand jury venire. In general, the sy~tem reqUlred the 
jury commissioners to solid t name-- of prospective jurors from various civil 
organ izatiol1s, churches and labor unions. Although the "key J~an" method ?f ~rand 
jury selection was in extensive llse in many jurisdictions and WIthstood constItutIOnal 
attack in numerous cases,61 it was the subject of a great deal of criticism. Thus, in 
1<)(,9, Ollr Supreme Court directed Jlat as a matter of policy, future grand juries were 
to be selccted on a random ,." 1.. This policy was articulated in State 1'. Rochester, 
54 N.J. X5 (1969),63 where the Court directed that voter registration lists be 
elllployed. leI. at 92. The new policy was instituted in the hope that "i: would,achieve 
its high democratic goals while retaining, and perhaps even strengthenmg the Just and 
etTective aspects or our historic grand jury system." Id. 

It is a well established principle of our jurisprudence that juries as instruments of 
pu blic justice must be truly representative of the community. 64 ~his d~es not. ~ean 
that every jury mllst contain representatives of all the economIC, SOCIal, rehgIOus, 
racial, political and geographic groups of the community.65 In an unbroken line of 
cases, the courts have unirormly rejected the contention that approximately 
proportional representation of the various iden:ifiable grol~p~ within the communi:y is 
required.66 Nevertheless, it is incumbent upon JUry commISSIOners to select grand Jury 
venires which closely mirror the demographic characteristics of the community.67 The 
guarantee establishes a protective mechanism against dishonest or excessive.ly z:alous 
prosecutors and an incompetent or unduly passive judic~~ry. Further, the diffuSIOl: of 
citizen responsibility for the determination of the culpabIltty of any member of SOCIety 
is a valuc deserving of constitutional protection.68 

61 Scc Scales II United States, 367 U.S. 203 (1961i; United States I'. BllIera, 420 F.2d 564, 57~ (1 Cir.1970); 
Sand('/'s 1'. C'rllited Slates, 415 I' .2d 621, 623-24 (5 Cir. 196?); Mobl~y P •• United Sta~es 379 1-.2d ~68, 773 (5 
Cir. 19(7); Pope I'. United States. 372 F.2d 710.721-24 (8 Ctr.1967), Umted S!ates~. Hoffa, 349.F.2d 20,29 
(6 Cir. 1%5); Padgett I'. Buxtoll·Smitil Mercantile Co., 283 F.2d 597,599 (9 Clr. 1960), cert. demed 365 U.S. 
828 (l961). 

62 Sec SlatL' I'. Rocilester, 54 N.J. 85 (1969). 
63 See "Iso Slate I'. Smith. 55 N.J. 476 (1970); State 1'. FareI', 104 NJ.Super. 481 (Law Div. 196~); State I'. 

lIughes, 128 N.J.Supcr. 363 (App.Div. 1974), certif. denied 66 N.J. 307 (1974); State P. Robll1s01l, 128 
NJ.Supcr. 525 (Law Div. 1974). 

64 See e.g., mil 1'. Texas, 316 U.S. 400 (1942); SI/lith 1'. Texas, 311 U.S. 128 (1940); Slrauder v. West Virginia, 
101 U,S. 303 (1880). 

65 See Dow. I'. Camegie.Il/illois Steel Corp., 224 F.2d 414, 424 (3 Cir. 1955). 
66 Sec Browll 1'. A Ilell , 344 U.S. 428. 497-98 (1953); United States v. DiTommaso, 405 F.2d 385, 3~0 (4 Cir. 

1968) cerro denied 394 U.S. 934 (1969); C'armical v. Ci'al'ell, 314 F.Supp. 580, 583-~4 (N.D. Caltf. 197P); 
Ullited Slates 1'. Coilell, 275 F.Supp. 724, 723 (D.Mo. i~~7), uff'd 405 F.2d 385 (4 Clr. 1967), cert . . demed 
394 U.S. 934 (1968); Unired States II. American Oil C I., 24~ F.Supp. 130, 138 (D.N.J. 1965), mollon for 
rehearing denied, 286 1:.Supp. 742, 744-55 (D.N.I. 196?); State 1, •• Roch~ster, 54 N.J. 85, 88 (1969); State 1': 
Foret, supra. As stated by the Supreme Court of the Umted State'lm Swam V. Alabama, 380 U.S. 202 (1965). 

IT/I/(! defelldant ill a crill.lilla/ co,se is.llot. constitutionally .e/ltifl~d to demand a propo~ti?lI.ate 
/Ill/Hiler of his race on 111(' fill}' which trl(!S hllll liar on the I'elllre r:ffury roll from which l?etrt filial'S 
arC' drawlI. «'itations omitted). Neither the jury roll nor the vemre n:ed b;.a perfect 1n1[ror?f the 
community or accurutely renee! the proportionate strength of every l,den!lfl~~le group. ObVIOusly 
the number of races and nationalities appearing in the anc~stry ~t our cltJ.zens would make It 
impossible to meet a requirement of p~op?rt!on~l representation. SIIn11arly, ~mce ~he.r~ ~un )Je no 
exclusion or Negroes us a race and no dlscnmmahon beclluse of ~ol~r I?rop.ortLonal hmltatlOn In n~t 
permissible.' (Citation Oll1ittc~). We cann?! sa~ ~hllt purposeful. dJscnmlna.tlo~ based on race alone IS 
satisractorily proved by sho\\'lng that an Identlfwble group ~n ,[ co~nll1ul1lty IS under-represented by 
:IS Illuch us ten percent. (380 U.S. at 208, 85 S.Ct. at 829). (El1lphnsls added). 

67 Sec 'I'MI'll'. Southern PaC'i./lc, 328 U.S. 217, 220 (1946). SCI! also Hernandez V. Texas, 347 U.S. 475 (1954); 
Ca,'selll', Texas, 339 U.S. 282 (1950). 

68 Sec Willialils I', Florida, 399 U.S. 78, 96 (l970); Heller, The Sb:tll Amendmellt to tlIe Constitutioll of tlIe 
Ullited Stales (l965), 

62 

Inauguration of the random selection syste~ was designed to serve these historic 
purposes. Its implementation has tempered, but has not wholly abated criticism of 
presen t grand jury selection procedures on grounds' of racial and socio-economic 
exclusion. At present, our statutes (N.J.S.A. 2A: 68-1, et seq.) do not set forth the 
procedures to be employed by jury commissioners in selecting prospective grand jurors. 
We suggest that a study be conducted to determine whether the present method of 
grand jury selection is achieving the objective of obtaining a venire which fairly reflects 
a cross-section of the community. We note that voter registration lists might not, under 
rare circumstances, accomplish this end. Other possible sources, such as city 
directories, may be used to supplement voter lists. 69 In any event, empirical analyses 
of our system should be made in order to determine whether currently utilized 
selection procedures effectively insure r.:;presentative grand juries. 

We also recommend increasing the amount of compensation provided to grand 
jurors. N.J.S.A. 22A: 1-1 provides that petit and grand jurors shall receive a per diem 
allowance of $5. In addition, travel expenses to the extent of two cents per mile are 
permitted. This statute, which was enacted in 1953, ought to be amended. 
Amendatory legislation increasing juror fees would enable poor and working class 
persons to serve on grand juries with less financial sacrifice. Further, increasing grand 
juror fees would have an impact on their willingness to serve. 

C. Number of Grand Jurors. 
We recommend a reduction in the number of grand jurors on each panel. At 

present, N.J.S.A. 2A:73-l provides that a grand jury shall not" exceed" twenty-three 
individuals. In like manner, R. 3: 6-1 provides that the "assignment judge of each 
county shall order... one or more grand juries, .. not exceeding twenty-three 
members." An indictment or a presentment may be returned "only upon the 
concunence" of twelve or more jurors. See R. 3:6-8 and R. 3:6-9 respectively. Our 
courts have noted that a grand jury may consist of less than 23 members. See State p. 

Zeller, 77 N.J.L. 619 CE. & A. 1909); State I). Robinson, 82 N.J.L. 76 (S.Ct. 1911). 
Obviously, twenty-three is not a "magic number". Considerable resources could be 
saved if the panel was reduced to a lesser number. The Rule requiring the concurrence 
of a majority of jurors would be retained. The resulting monetary saving could be 
utilized to increase juror fees which, as noted above, would greatly contribute to 
insuring that the grand jury reflects a cross-section of the community. 

D. Training and Supervision of Grand Jury. 
A common complaint with respect to grand juries is that they tend to 

"over-charge." Although no empirical studies exist supporting this belief, the 
experience of many prosecutors has been that grand juries often return indictments in 
marginal cases where the likelihood of ultimate conviction is TIlinimal. This is true 
despite the routine instruction to the grand jury, which recites the standard of proof 
required for the return of an indictment, i.e., "evidence, which if unexplained or 
uncontradicted, would carry the case to a jUlY and justify the conviction of the 
accused. "70 Many have argued that the proclivity of grand juries to indict is caused by 
their lack of understanding with respect to other phases of the criminal justice system. 
A recent study of a grand jury in Hanis County, Texas, disclosed that the typical grand 
jurc! does not understand his basic function until the third full working session. 71 The 

69 See 28 U.S.C. §1863. 
70 Trap Rock Industries, Inc. V. Kohl, 59 N.J. 471,487 (1911). 
71 Carp, "Harris County Grand Jury: A Case Study," 12 HOl/ston L. Rev. 90 (1974). 
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author concluded tll':t approximately 116 cases are presented to a grand jury before its 
members fully comprehend their primary responsibility. . . . 

We suggest that grand jurors should be given a mandatory trammg penod to 
acquaint them with the criminal justice system. The assignment judge should be 
required to instruct the grand jury more thoroughly with regard to its rights and 
obligations. We further recommend that the Admmistrative Office of the Courts 
prepare a printed manual to be distributed to grand jurors fully advising them of their 
responsibilities. The availability of the court for instructions independent ~~ the 
prosecutor should be emphasized. The assignment judges should be speClllcally 
;1lI thorized to instruct the jury with respect to the particular offense charged in the 
complaint. See, e.g., State ~'. Ellenstein, 121 N.J.L. 304 (S.Ct. 1938). Further, 
R. 3:6-6(a) should be amended to permit the assignment judge to be present for the 
purpose of delivering such instr!ctions when the grand jury is "in session" except when 
it is receiving evidence or deliberating. At present, that Rule provides as follows: 

(a) Attendance at Session. The prosecuting attorney, the clerk of the grand 
jury, the witness under examination, interpreters when needed and, for 
the purpose of taking the evidence, a stenographer or operator of a 
recording device may be present while the grand jury is in session, but 
no person other than the jurors, the clerk and the prosecuting attorney 
may be present while the grand jury is deliberating. The grand jury, 
however, may request either the prosecuting attorney or the clerk to 
leave the jury room during its deliberations. 

It may be argued that the Rule does not prohibit the assignment judge from being 
present when the grand jUly is not receiving evidence or deliberating. However, we 
submit that R. 3:6-6(a) is ambiguous and that it should be clarified to permit the 
assignment judge to instruct the grand jury at its request or that of the prosecutor. 

Although prosecutors disagree, it is a common complaint that grand juries have 
become a "rubber stamp" and do not exercise sufficient independent judgement in 
deciding whether to return an indictment. It seems an entirely salutary. practice for the 
assignment judge to charge the grand jury after it has heard all the evidence, so that it 
can reach its decision with an impartial view of the law fresh in its members' minds, 
free from any prosecutorial "pressures" which may be exerted. 

Another issue deserving of study is whether a separate office of counsel to the 
grand jury should be created for presenting matters to that body and assisting it in 
performing its function. It bears repeating that the grand jury is an arm of the court 
and is a judicial body.72 It is an integral part of our court system and it performs 
quasi-judicial functions,?3 Not until 1812 were prosecutors appointed to present 
matters to the grand jury,74 We suggest that a "grand jury advisor" might be a viable 
means of insuring the independence of that body. In any event, we recommend that 

the concept be,Studied.75 

72 In/eJeck, 26 N.J.Super. 514 (App. Div. 1953). 

73 State I'. Smith, 102 N.J.Super. 325 (App.Div.1968), aff'd 55 N.J. 476 (1970). 

74 L.1812,p.23. 
75 We note in this context that the following bills are being considered by the Legislature: 

Senate Bill No. 423: 
Be it enacted by the Senate and General Assembly of The St.ate of New Jersey: .. . 
1. The Chief Justice of the Supreme Court shall, from a h~t of attorneys.selected by.the AdministratIVe 

Office of the Court, appoint on an experimental baSIS and as heremafte~ prOVIded, attor!1e~s for 
grand juries empaneled under the laws of this State to ad.v!se and assist s.uch graI!d Jur:es as 
hereinafter provided. Every attorney so sel~cted sh!lll be qual~fled by substantial expenence m the 
field of crimmal law, and shall not be assOCiated With the offlc~ of the Attorney qeneral ?r of the 
prosecutor of the relevant county. Said attorney shall be responSible solely t.o the ChIef ~usttce. . 

2. The Chief Justice shall appoint such attorneys pursuant to section 1 of thiS act to adVise an.d assist 
grand juries in one county of the first class and one county of the second class to be determmed by 
the Chief Justice. 
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E. Evidence Before'the Grand Jury. 
It is beyond cavil that reception before a grand jll1Y of inadmissible or even 

illegally obtained evidence procured in violation of an individ unI's COl1stitu tional righ ts 
does not serve to vitiate the resulting indictment. 76 [n most jurisdictions, including 

75 (cont.) 
3. The. Chief Just~ce shall assign an. attorney to each grand jury sitting in cases involving cril1le~ 

pUl1lshablc as high 111Isdcmeanors 111 the counties selected pursuant [0 section 2 of this act. In all 
other case~ in the cO;1I1ties ~? .selected, thc provisions of this statute shall be read to the grand jury, 
and an attorney assigned It lt so requests. SubJcct to such rules as mav froll1 time to time be 
prescribe.d by the C:hil!f J lIst!CC, the attorney for the grand jury to which ill: is as'i!,ned to provide 
legal adVIce and assistance ot counsel to the grand jury in the performace or its functiulls and dutil)s, 
an.d to answer any and all question>; put to him by the grand jurors. Ill' shall haw access to all 
eVlden.ce and files of the prosecutor in each case presented to lhe gnllld jury and shall advise the 
grand Jury u!l0n :J!1y matter which he deems material and which is found therein, or upon any matter 
of fact C!r la\~.wh~ch he deems material to the proposed indktment. including suggestiom concerning 
further Illvestlgatlons. The attorney shall not be an advocate for any dcfemJanl. nor for the Statc. 
:'nd shal~ not have a~y direct role in the dclibelations of the grand jury e,c~pt to answer questions 
put to hll~ by grand Jurors and as hereinbefore provided. Upon the impaneling of every grand jury in 
the countIes selected pursuant to section 2 of this act, the members thereof shall be notil1ed that the 
attorney is. availa.ble to answe~ a!1y questions :vhich a ~l1ember of ~he ~r.lnd jury may desire to 
propoll~d, II1cludlr:g, but not lllmted to. questions seekll1g c'(planatHln of proposed indictments, 
concernlllg the rVldence or legal implications thereof, or the degree or the wei"ht of evidence 
conceming a proposed indictmen t. '" 

4. There shall be appropriated such sums as may be necessary for the implementation of this act. 
5. This act shall take effect immedia tely arid shall terminate and be of no further force and effect on 

December 1, 1978. unless extended by the Legislature. 

Senate Bill No.1 082: 
1. The Governor, with the advice and consent of the Senate, shall appoint for a term of 3 year~, 

~tt~lfneys for grand ju~ies impaneled under the laws of this State, to advise and assist such gwnd 
Junes as hereafter prOVIded. The number of sllch attorneys to be appointed shall be determined with 
the ~dvice of the assi~n.ment judges of the Superior Court of each county. Every attorney so 
appomted shall be qualtfled by substantial experience in the field of criminJI law or be a teacher of 
the law in such field; provided, however, that stich attorney shall not cn"age in the private practice 
of Jaw during his appointment nor be associated with the office of the Attorney General or of the 
prosecutor of the relevant county. Said attorney shall be responsible solely to the assignment judge, 
and shall be compensated at a rate to be fixed by the Legislature. He may employ such assistants and 
staff as may be deemed necessary by the assignment judge and within the limits of appropriations 
therefor. 

2. :rhe ~ttorney for t~e grand jur:( shall be present at all sessions of each Sitting grand jury to which he 
!S asslgn~d to prOVide. legal adVIce and assistance of cou!lsel to the g~and jury in the performance of 
Its functIOns and dU!leS, and to a!1swer any and all ques~IOn5 put to hlln by the grand jurors. He shall 
have acc:ss to all eVIdo:nce and files of the prosp.cutor 111 each case presented to the grand jury and 
shall adVIse the gr~nd Jury upon any matter found therein, or upon any matter .)1' fact or law whkh 
~e d~em.s material to the proposed indictment. including suggestions concerning further 
mveStlgatIOns. The attorney shall not be an advocate for any defendant nor for the State lll1d shall 
not have ~ny direct role in, the deli,berations of the gr!1nd jury except to :;nswer questions put to him 
by grand Jurors. Upon (he Impanelmg of every grand Jury, the members thereof shall be notified that 
the. attorney is availabl.e to a!1swer any and. al! questions wh!cll any member of the grand jury may 
~es!re to propound,. mdudlllg. but not iJmlt:d t~), guestlons s~eking explanation or proposed 
mdlctments, concernmg the eVidence or legal unpiJcatlons thereot, or the degree or the weight of 
evidence concerning a proposed indictment. -

3. The costs of the legal servic.es provided pursuant to the provi~ions of this ad shall be paid by the 
State out of funds appropnatcd for this purpose to the Department of Law and Public Safety 
Division of Criminal Justice. ' 

4. This act shall take effect 90 days following its enactment. 

STATEMENT 
This bill \,,:ould .strengthen the grand jury system by providing competent legal assistance to every grand jury 
convened 111 tillS State. Whereas detractors have suggested that the grand jury be abolished, this bill would 
assure that the grand jury would operate as originally intended, that is, as a protection aguinst maliciolls 
indictment. By. providing the grand jury with an independent attorney employed by· the court and 
unconnected With the prosecutor's office, this bill would restore the grand jury as a more meaningful 
investigative body and protector of individual liberty. 

76 See. e.g., United States v. Calandra, 414 U.S. 343 (1974); United States v. Blue, 384 U.S. 251 (1966); I.awn v. 
Umted States, 355 U:S. 339 (l958); Costello v. United States, 350 U.S. 359 (1966); Holt )/. C"uitl'd Slates, 218 
l!.S .. 24 (.19.10): One ~ne of cases, however '. has indicated that when! a larget of an investiga lion IS compclkd to 
give lIl.crlmmatmg eVIdence before a grand Jury, that same grand jury cannot permissibly indict for the offenses 
to ~vlllch he has confessed. See e.g., Goldberg v. United States 472 i'.2d 513, 516 (2 Cir. 1973); JOIl£'S 1'. 
Ulllted States, 342 F.2d 863 (D.C.Cir. 1964); United States 1'. Tell/e, 329 F.2d 848 (2 Cir. 1964): Ulllied States 
v,. LawlI, 11~ F.Supp. 674 (S.D.N.Y: 1953), appeal dismissed sub 110m; United States 1'. Roth, 208 1;.2d 467 (2 rH. ~ 9~3). r'or example, the court m Goldberg 1'. United States, supra, observed that an indictment might be 
Illvahd If returned by the same grand Jury befofl' whom a defendant was compelled to testiry against himself 
un~er a grant of immulli.ty, and who actually testified as to incriminating matters. The court applied the 
ratJonale of Brutoll 1'. Ull/ted States, 391 U.S. 123 (1968), to the grand jury setting in findir.g that under such 
ei~cumstances "it would b~ well nig~ impossible for the granc!jurors io put [de'fendant's] answers out of their 
m1l1ds." Thus, tht;' very testimony WhlCh was compelled by the grant or immunity might be used against him lw 
the grand jury. Goldberg 1'. United States, supra at 516. . 
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New Jersey, the grand jury is not limited to receiving evidence admissible at tria1.77 As 
a general rule, the competency of evidence presen ted to the grand jury may not be the 
subject of judicial inquiry.78 

The reason for the rule is obvious. Traditionally, the grand jury "has been 
accordetl wide latitude to inquire into violations of [the] criminallaw."79 ''It is a 
grand inquest, a hody with powers of investigation, the scope of whose inquiries is not 
to be limited ... by doubts whether any particular individual will be found properly 
subject to an accllsation of crime"80 It has been recognized that "the: grand jury's 
investigative power must be broad if its public responsibility is adequately to be 
discharged." S1 Signiricantly, the grantl jmy is not an "officious meddler,"82 for its 
investigatory function "is not fully carried out lIntil every available clue has been run 
tlown and all witnesses examined in every proper way to find if a crime has been 
committed. "83 "Such an investigation may be triggered by tips, rumors, evidence 
proffered by the prosecutor, or the personal knowledge of the grand jurors." 84 

One caveat is plainly in order. The policy prohibiting dism issal of an indictment 
by virtue of the introduction of inadmissible evidence does not apply to what :las been 
characterized as "grand jury misconduct." Our courts have held that "in order to 
promote the purity of the administration of justice aHd fer greater security of the 
citizen, "S5 an indictment fliay be quashed by virtue of misconduct by the grand jury. 
Misconduct occurs when the gr:md jl1lY "indifferen tly and openly without having some 
evidence." 86 brings charges against an individual by returning an indictment. However, 
an indictment will not be dismissed as long as some legal evidence was presented which 
support'.; the charges. 87 

Although the great weight of authority supports the rule in New Jersey, many 
have argued that it ought to be motlified. It has been suggested that the failure to apply 
any cvidcn tiary controls results in unnecessary trials and permits improper rummaging 
into the personal lives of witnesses. 88 In this context, it is to be observed that Congress 
is presently considering two bills which, if enacted, would require that an indictment 
be based upon legally sufficient evidence.89 So too, se"eral states have, by statute, 
limited the power of the grand jUlY to receive inadmissible evidence. 90 We suggest that 
this issue should be studied to determine whether our present rule is to be retained. 

F. Gathering of Evidence. 
Although no New Jersey case has expressly dealt with the subject, it would appear 

that the subpoena power is not inherent in the general authority of prosecutors to 

77 Sec C.g., Slate v. Cha/ldler. 98 NJ.Supcr. 241 «('ty.Ct. 1967); See also State 1'. Ferrallte, 111 N.J.Super. 99 
(Apr.l)k. 1970); Slate 1'. Garrisoll, 130 N.J.L. 350 (S.Ct. (943); State ]'. Donovan, 129 N.l.L. 478 (S.Ct. 
1943); Slatt' ]1. Ellcnstein, 121 N.J.L. 304 (Sup.Ct. 1938); Statc )'. Dayton, 23 N.J.L. 49 (S.Ct. 1850). 

78 SIMe ]'. Chandler, supra. 
79 Ullited Statl's ]'. Calandra, supra at 341. 
80 /3Iair I'. United Slates, 2S0 U.S. 273,282 (1919). 
81 Brall'z/Jllerg I'. Hayes, 408 U.S. 665, 700 (1972). 
82 III n' Addollizio, S3 N.J. 107, 124 (1968). 
83 Ullilcd Stales v. StOlle, 429 F.2d 138,140 {2 ('if. (970). 
84 Bral1zhuNg 1'. Hayes, supra at 70 I. 
85 Stale I'. DaYlolI, supra at 88. 
86 SllIle l'. DrJIIOIIIIIl. supra nt 479. 
87 Slall! 1'. SIIl;III. SUP} a at 343. 
88 Sec Clark. Thl! ('rand Jill:)'; TiJl! Use and Abuse of Political Power, p. 145 (1975). See also Goldstein, "The 

State and the Accused: 13,llnnce of Advantage in Criminal Proccdure," 69 Yale L.J. 1149,1171.11960); 
Comment. 58 Mich. L. R~v. 1218 (1960); Note, 72 Yale L.J.18 (l973). 

89 If.R. 2986 and H.R. 600b. 
90 See, e.g., Cal. Pellal Cod,' ~936.6 (l970); Nel'. ReI'. Stat. §172.135 (967); N. Y. Crirll. P. Law §190.30 (971). 
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detect and investigate criminal activity. Neither N.J.S.A. 2A: 158-5 nor R. 1 :9-1 and 2, 
expressly authorize prosecutors to subpoena witnesses or materials.91 Further, the 
comment which accompanies R. 1 :9-1 states that the subpoena authority "is applicable 
only t~ court proceedings. "92 It thus appears that, in the absence of a specific grant of 
authonty,93 prosecutors lack the power to summon witnesses and demand 
documentarr, ~videl1ce fur strictly investigative purposes. Our courts have noted in this 
regard that [1] f the prosecutor has before him any evidence" of criminal activity," his 
~'ours~ sh.ould be to "presen t the facts to the grand jUlY, and if in its opinion an 
II1vl'stlgatlOn should be made, subpoL~nas can be issued in the regular way .... "94 

Despite this admonition, the subpoena, while technically a din:ctive by the court to 
appear, has tradit;0nally been employed by prosecutors as a distinct investigative tool. 
Often witnesses are summoned for plivate interviews with the prosecutor and do not 
~hereafter appear and testify before the grand jury. It has been suggested that the grand 
JUry subpoena hm, been abused in this manner. In a somewhat similar context. the 
American Bar Association has criticized "the practice of some prosecution offices of 
summoning persons for interviews hy means of documents which in format and language 
resemble official judicial subpoenas or similar judicial process, although the prosecutor 
lacks subpoena power. "95 Noting that "[5] uch practices are improper"96 and that 
II they amount to a subversion and usurpation of judicial power, "97 the American Bar 
Association has characterized such activity as II unprofessional conducL"98 Absent 
specific statutory subpoena power, "a prosecutor's communication requesting a person 
to appear for an interview would be couched in terms of a request. "99 
. It would appear that if the grand jury is to be employed as an investigative body, 
It should have authority with respect to the parameters of its inquiry. It has been 
proposetl that the issuance of subpoenas could be voted upon by some portion of the 
grand jury.l00 A cogent argument can be made that the function of the grand jury can 
be meaningful only "if it is active over and beyond voting solely on whether to 
~ndict.lOl By requiring an affirmative vote of the grand jury as a prerequisite to the 
Issuanc~ of a subpoena, the dominance of the prosecutor and the consequent passivity 
of the Jurors would be reduced. We thus recommend study of procedures by which the 
grand jury would be given greater control over the subpoena process. 

We also urge that consideration be given to confelTing upon the prosecutor the 
power to issue SUbpoenas. This has been accomplished by legislation in several 
states. 102 The prosecutor would be granted the power to subpoena witnesses outSide 
the presence of the grand jury, so that he alone would conduct the initial exploratory 

91 Compare R. 7:3·3 which permits law enforcement officers to issue subpoenas with respect to non-indictable 
offenses. 

92 It is to be noted that su?poenas ~or taking deposi~ions are .governed. by R. 4: 14-7. Subpoenas requiring 
appe~ances before the ethICS commItte, the unauthonzed practIce committee and the committee on character 
and fJtness are governed by R. 1:20-6, R. 1:22-6 and R. 1:25, respectively. 

93 In Some state~, statutes have expressly conferred subpoena powers on the prosecutor. See e.g. Pollard v 
Roberts, 283 1·.Supp. 248 (E.D. Ark. 1968), aff'd 393 U.S. 14 (1968). ". 

94 Br!;, v. Smith, 104 N.J. Eq. 386, 391 (Ch. 1929). See also State v. Eisenstem, 16 NJ.Super. 8 (App.Div 1951), 
aft d o.b. 9 N.J. 347 (1952). 

95 Commentary, A.B.A. Standards §76 (1970). See also United States v Thomas, 320 F.Supp. 527 (D.C. Cir. 1970). . 
96 Commentary, A.B.A. Standards §76 (1970). 
97 Jd. 

98 A.B.A. Standards §76 (1970). 
99 Commentary, A.B.A. Standards §76 (1970). 
100 Both !f.R. 2986 and H.R. 6006 require that a subpoena issue only lIpon the affirmative vote of twelve or more 

grand Jurors. See also Clark, The Gralld Jury, p. 141 (1975). 
101 Jd. 

102 Pollard v. Roberts, supra. 
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investigation to determine whether the matter ought to be presented. 103 Only when 
he had developed sufficient information would the case be presented for the grand 
jury's consideration. As noted by one author, "[t] his suggestion would absolve the 
grand jurors of the difficult task of being investigators and then having to shift to 
evaluating the evidence. I04 To strengthen the independence of the grand jury, full 
authority to initiate investigations could be given to the prosecutor with the 
corresponding power commensurate with his responsibility. This would not detract 
from the investigatory function of the grand jury. Rather, it would grant to the 
prosecutor effective powers to screen possible subjects for grand jury inquiry. On the 
other hand. once the matter is presented to the grand jury, that body would have 
greater controi over the metes and bounds of its investigation. 

Similar questions have been raised with respect tu the granting of immunity. 
/''v'.J.S.A. 2A:81-17.3 provides that "[iln any criminal proceeding before ... a grand 
jury, if a person refuses to answer a question ... on the ground that he may be 
incriminated thereby and if the Attorney General, in writing, requests the court to 
order that person to answer the question. the court shall so order and that person shall 
comply with the order." In return. the witness is to be granted "use plus fruits" 
immunity. See also N.J.S.A. 2A:81-17.29 et seq., as amended, regarding public 
employees. Several commentators have suggested that the grand jury be permitted to 
vote upon the question of granting immunity to a witness. 105 We question the 
viability of this proposal. Nevertheless. prosecutors have been criticized with respect to 
their discretionary authority.106 Suffice it to say, the question has evoked strong 
emotions (\il br,th sides of the issue. Thus, we recommend further consideration of 
proposals modifying present procedures to permit the grand jury to vote upon 
questions relating to the grant of immunity. 

G. Presenting Exculpatory Evidence. 
As we have noted previoLlsly, the original function of the ,grand jury in England 

was to consolidate the royal power and to present matters for criminal prosecution. 
Nevertheless, perhaps the most significant function of the grand jury in modern times 
is not only to examine the commission of crimes, but also "to stand between the 
prosecutor and the ai, .:used and to determine whether the charge [is] founded upon 
credible evidence or [is] di.:tated by malice or personal ill will. "107 Succinctly stated, 
our Constitution, which requires indictment for criminal offLnses, presupposes a grand 
jury "acting independently of either prosecuting attorney or judge, "108 whose mission 
is to clear the innocent. no less than to bring to trial those who may be guilty. It has 
been suggested that the grand jury's ability to fulfill its public responsibilites is 
compromised to the extent that the prosecutor is not currently required to present all 
exeulpatOlY evidence to it for its consideration. It is highly unlikely that the grand jury 
will learn of exculpatolY evidence unless the prosecutor brings it to its attention. Yet, 
under our present system, the grand jury is not required to hear evidence which might 
be favorable to the defendant. Hence, the tenable possibility exists that an individual 
may be compelled to undergo the trauma of a felony trial based upon an ex parte 
proceeding from which he and all his evidence are excluded. 

103 Clark, Tile Grand Jury. supra, 142. 
104 [d. at 143. Lj. Antell, "Modern Grand Jury: Benighted Supcrgovcrnment," 51 A.B.AJ. 183 (1965). 
10Sld.atI42. 
106 Jd. 
107 Hale 1'. Henkel, 201 U.S. 43, 59 (1906). 
108 Ullited Stales 1'. Diollisio, 410 U.S. 1, 16-17 (1973). 
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In 0 ther j Ulisdictions. it has been held that "if the district attorney seeking an 
indictment is aware of evidence reasonably tending to negate guilt, he is obliged to 
inform the grand jll1Y of its nature and existence. ','109 This rule appears to be 
consisten t with the prO'lecu tor's principal responsibility .110 "The primary duty of a 
lawyer engaged in public prosecution is not to convict, but to see that jll'itice is 
done."l11 So too, such a rule would insLiic the grand jury's role as a protective 
bulwark standing solidly between the ordinary citizen and an over-zealous prosecutor. 
NeverthelE'ss, a requirement that all known eXCUlpatory evidence must be presented to 
the grand jury might well be unworkable. Under such a rule, a prosecutor might be 
compelled to present all eye-witnesses to a crime, thereby unduly lengthening grand 
jury proceedings. We suggest, however, that this issue be given further consideration. 

H. Right of Target Witnesses to Appear. 
In New Jersey, it is unneceSS:.lry to advise a witness of his Fifth Amendment 

privilege against self-incrimination if he is called before a grand jury conducting a 
general investigation. "Where the inquiry is in fact a general investigation not air11ed at 
the witness and the witness fails to claim the privilege, his testimony can be used 
against him and can even be the basis of an indictment.112 In contrast. the broad 
latitude afforded the questioning of a "non-target" witness does not apply to one who 
is the focus of a grand jury investigation. Rather, in New Jersey, a target witness must. 
be warned of that fact. 113 A witness becomes a target of an investigation when he is 
calJed in order to obtain evidence to fix a criminal charge. 114 It is not necessary for a 
witness to have had formal charges filed against him in order for him to be considered 
such a target. It is only necess31Y tll:!t an intent to indict him at the time of 
questioning is present. In State JI. Sarcnne, 96 N.J.Super. 501 (Law.Div. 1967), a trial 
court held that the appearance of a tnrget witness or a putative d.efendant before a 
grand jury, absent the warnings and a subsequent waiver, mandates a dismissal of a 
resulting indictmen t. 115 This holding was overruled by the Appellate Division in State l'. 
Vinegra, 134 N.J.Super 432 (1975) and is now pending on appeal in the Supreme Court. 

It has been suggested that a putative defendant be permitted to appear at his 
request before the grand jUlY. Several states allow the accused the right to testify prior 
to indictment although no duty exists on the part of the prosecutor to so inform the 
individual. l16 Other jurisdictions require that public officers accused of official 
misconduct must be informed of the charge and be permitted to appear and testify 
before the grand jUly.!17 Still other states afford the accused the opportunity to be 
present and to question other witnesses. but not the right to introduce evidence in his 
behalf. 118 We suggest that this area be the subject of further inquiry. It is to be noted 
in this regard that several bills permitting a target witness an opportunity to appear 
before the grand jury on his own initiative are presently pending before Congress. 119 

109 See Johnson 1'. Superior Courts, 15 Cal. 3d 248, Cal. Rptr. • P.2d (1975). 
110 See Disciplinary Rule 7-103. - - - -
III Canons of Professional EtMcs, Canon 5. See also State v. Farrell, 61 N.J. 93, 104 (1972). 
112 State v. Fary, 19 N.J. 431 (1955). 
113 State v. SaI·colle, 96 N.J.Super. 501 (Law Div. 1967). 
114 Jd. 
115 Contra: Ullited States v. Corrallo, 413 F.2d 1306, 1328·1330 (2 Cir. 1969); Blackwell v. United States, 405 

F.2d 625 (5 Cir. 1969), cert. denied 395 U.S. 962 (1969); United States v. Capaldo, 402 F.2d 821,823·824 (2 
Cir 1968), cert. denied 394 U.S. 989 (1969); United Slates v. Lel'ellson, 405 F.2d 971, 979 (6 Cir. 1968), cert. 
denied 395 U.S. 958 (1969). 

116 See e.g., N. Y. Crim. P. Law, §190.50 (1971); Okla. Stat. Ann. tit. 22, §335 (1969). 
117 Ga. Code Ann. §40.1617 (1957), §89-9908 (1971). 
118 State II. MenUlo, 159 Conn. 264 (1970). 
119 H.R. 2986; H.R. 6006. 
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I. Right of Witnesses to Have Counsel Present. 
At present, a witness appearing before the grand jury has no right to be 

<.tccompanied by counsel. 120 As noted previously, R. 3:6-6(a) closely restricts those 
permitted to be present during the grand jUlY'S inquiry.121 Legal commentators, 
however, have suggested that grand jury investigations constitute a "critical stage" of 
criminal proceedings and, thus, witnesses ought to be permitted to be accompanied by 
counse 1. 122 Analogizing the grand jury's function with that of a preliminatY hearing 
(see Co Ie III an p. Alahama, 399 U.S. I (1969), but see United States l'. Mandjual10 
U.S. __ (1976) ), it has been contended that" [i] f the accused is in need of a lawyer 
to argue the probable cause issue before a judicial officer, the presence ()f counsel is 
CYl'n more indispensable when a body of laymen is called upon to apply this legal 
standard."123 The attorney's role would be limited "to advising the witness with 
respect to questions put to him .... "124 Any further participation would be barred 
"so that critics of this reform [could not] claim that the grand jury would be unable to 
function swiftly .... "125 It is to be observed that several states have enacted statutes 
au thorizing the presence of counsel during the grand jury's investigation. 126 

Those opposing such legislation argue that grand jury proceedings are not criminal 
prosecutions. Further, the presence of counsel might well impair the independence of 
grand jury members. Enactment of such a proposal might cause intolerable delays and 
transform the grand jury proceeding into a mini-trial. 

In any event, we recommend that the suggested reform be the subject of further 
study. Perhaps, the right to have counsel present should be adopted only with respect 
to putative defendants or target witnesses. The fact that legislation exists in other 
jurisdictions affording the right to an attorney suggests that the question warrants 
impartial inquhy. 

1. Oath of Secrecy. 
The ancient doctrine of grand jury secrecy "has its Oligins in the early history of 

the common 1aw,"127 and is "older than our nation itself."128 Our courts have 
strictly adhered to the traditional policy of secrecy and have deviated from that course 
only in rare instances when justice plainly demanded it.129 The doctrine is thus deeply 

120 State v. Cattaneo, 123 NJ .Super. 167, 172 (App.Div. 1973). See also Klrby P. Illinois, 406 U.S. 682 (1972); In 
re Groball, 352 U.S. 330 (1957); Ullited States v. Morado, 454 F.2d 167 (5 Cir. 1972)· United States v. 
DiMichele, 375 U.S. 959 (3 CiT. 1967), cert. denied 389 U.S. 838 (1967). ' 

121 R. 3:6-6(a) provi{:'!s as follows: 
(a) A tten.da,j.ce a! Session. The prosecuting attorney, the clerk of th~ grand jury, the witness under 

exammatlOn, mterpH;ters when needed and, for the purpose of takmg the evidence, a stenographer 
or operator of.a recording device may be present while the grand jury is in session, but no person 
oth.er th~n the Jurors, th~ clerk and the prosecuting a~torney may be present while the grand jury is 
delIberatmg. The grand Jury, however may request either the prosecuting attorney or the clerk to 
leave the jury room during its deliberations. 

122 See Clark. The Grand Jury, supra, 126; Dash, "The Indicting Grand Jury: A Critical Stage." 10 Amer. Crim. L. 
Rell• 807 (1972). 

123 Dash, "The Indicting Grand Jury: A Critical Stage," supra, 815. 

124 Clark, The Grand Jury, supra, 126. 

125 Id. 

126 See e.g., Kall. Stat. Ann. §22-3009 (1970); S.D. Compo Laws §23-30-7 (1972); Utah Code Ann. §77-19-3 
(1973); Wash. Rev. CodeAlln. §10.27.l20 (1972). 

127 State v. Farmer, 45 N.J. 520, 522 (1965). 
128 The requirem~:nt of s('crecy in ancient common law was So strict that if a grand juror disclosed to an indicted 

person t~e ~vld~n~e presented against him, he ,was held t? be acc{)ssory to the crime if the crime was a felony 
and a pnnclpallf It was treason. 4 Blackstone COl11mellfarres, 126. Grand jury secrecy was firmly established in 
the Earl of Shaftesbury Trial, 1681. 

129 State 11. Fanner, supra; State v. DiModica, 40 N.J. 4040 (1963); State v. Clement, 40 NJ. 139 (1963); State v. 
Moffa, 36 N.J. 219 (1961); In re Presentmel/t by Camden Cty. Grand JlIry, 34 N.J. 378 (1961). 
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rooted in our jurisprudence 130 and is reflected. in our existing court rules. R. 3: 6-7 
specifically states that "the requirement as to secrecy of the grand jury shall remain as 
heretofore" and "all persons other than witnesses ... shall be required to take an oath 
of secrecy before their admission thereto." Further, R. 3: 13-3 and R. 3: 17, the only 
specified exceptions to the rule of secrecy, refer only to pretrial discovery of grand 
jUlY minutes by a criminal defendant. 

The reasons supporting the traditional policy of secrecy" are manifold ... and are 
compelling when viewed in the light of the history and modus operandi of the grand 
jury. "131 They have been aptly summarized in the oft-quoted language of the Court of 
Appeals for the Third Circuit in United States r. Rose, 215 F.2d 617, 628-29 (3 Gr. 
1954). Succinctly stated, the secrecy doctrine is designed to (1) prevent the escape of 
those whose indictment may be contemplated, (2) insure the utmost freedom to the 
grand jUlY during its deliberations, and to prevent persons subject to indictment or 
their friends from importuning grand jurors, (3) prevent subornation of perjury; 
(4) encourage free and untrammeled disclosure by persons who have information with 
respect to the commission of crimes, and (5) protect the innocent accused who is 
exonerated from disclosure of the fact that he has been under investigation. 132 

As we have noted, our rules generally adhere to the doctrine of secrecy. However, 
R. 3: 6-7 specifically exempts witnesses from the oath requiremen t. It has been 
suggested that the values to be protected by the secrecy doctrine, as noted above, are 
subverted to the extent that witnesses are permitted to discuss what transpired during 
the grand jury's investigation. There is no case law in New Jersey containing an 
historical exposition of witness secrecy in grand jUlY proceeclings. Dicta in several 
decisions supports the view that a witness who has been examined before a grand jury 
is under no legal obligation to refrain from recounting what was said to and by him 
while there. 133 Nevertheless, it might well be argued that R. 3:6-7 does not preclude 
the assignment judge from requiring that the secrecy oath be administered with respect 
to witnesses. R. 3;6-7 requires that persons mentioned in R. 3:6-6(a) must be sworn to 
secrecy, but witnesses need not be so bound. (Emphasis ours), 

We suggest that this question be studied. It is to be noted that the Supreme Court
Committee recently considered the issue of whether witnesses should be required to 
take an oath of secrecy. The Committee agreed with the policy against prohibiting 
witnesses from diVUlging what transpired during the grand jury's investigation. 134 

However, the question is a difficult one and therefore should be reviewed. 

K. The Role of the Prosecutor. 
It has been said that "[t]he integrity of the criminal justice system cannot be 

sustamed unless it is complemented by an independent grand jUlY process which 
shields both the accused and the investigators from any questioning of their 
impartiality. "135 Much of the criticism of the grand jUlY system has focllsed upon the 
ability of the prosecu tor to dominate its investigations and mold the results of its 

130 Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 399 (1959); United States I'. Proctor & Gamble Co., 
350 U.S. 677, 683 (l968); 4 Blackstolle Commentaries 301, et seq.; 1 PaUllck & Maitland, History of English 
Law 130 (1895). See genernlly, 8 Wigmore, Hvide/lce §2360 (McNaughton rev. 1961). 

131 Pittsburgh Plate Glass Co. v. United States, supra at 399. 
132 See also United States v. Amazon Industrial Chemical CO/po 55 F.R.D. 254,261 (D.C. Md. 1931). 
133 State v. Borg, 8 NJ.Misc. 349 (S.Ct. 1930);Srate v. Fish, 90 N.J.L, 17 (S.Ct.1917), rev'don ather grounds 91 

N.J.L. 228 (E. & A: 1917). 
134 "Report of the Supreme Court's Committee on Criminal Practice," 98 N.J.L.J. 321 (1975). 
135 Boylan, "On Restructuring the Grand Jury System," 88 N.J.L.J. (1975). 
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inquiries.136 Prosecutors respond by noting th<1.t grand juries do, in fact, act 
independently. In point of fact, prosecutorial impropriety with fl'spect to the grand 
jury function is rare in this State. We emphasize that the primary prohkm confronting 
the grand jury at present is the great volume of matters which must be presented to it. 
Simply stated, prosecutors, often overwhelmed by statistics. rarely have the motivation 
to "control" the grand jury. 

NeVl'rtheless, public confidence in our grand jury system can best be maintained 
by eradici:ting the potential for abuse. We suggest that the following proposals be 
l'onsiderl'd. First, the prosecutor should not be permitted to circumvent the accused's 
right to it probable cause hearing by making an immediate presentation to the grand 

~ . I ." bl t' " jury. R . . ~:4-3 requires a hearing as to probable cause WIt 11n a reasona e line 
rolll)\ving the filing or a complaint if '\1l1 indictment has r not yet} been returned 
ugainst the defendant." A probable cause hearing is not constitutionally guaranteed 
except where the accused is detained. 137 Further. such a hearing is not an essential 
part of the prosecution amI, as noted, can be superseded by the grand jury's pric.:· 
return of an indictment. 138 N~vertheIess, probable ~ause hearings assisl the prosecutor 
in evaluating amI in screening cases. So too, they are beneficial to the accused by virtue 
of the dis~overy advantages they afford. Moreover, such hearings may be employed as 
vehicles for plea bargaining since both the prose~Lltor and the accused can better 
evaluutl: the merits of their l"l'spective positions following presentation of evidence. In 
any event, our rules provide for such hearings and, thus, prosecutors should not be 
permitted to unilaterally compromise the defendant's right as set forth in R. 3:4-3. 

Second, we suggest limiting the number of times that a prosecutor may resubmit a 
matter to another grand jury. At present, the rdum of a "no bill" by one grand jury 
dOt'S not preclude the prosecutor from presenting the case to another, perhaps more 
~onperative, one. The "potential for nullifying one grand jury's action by reinstituting 
the matter, withal! t new evidence, before a different ... grand jury recurs throughou: 
the history of this institution, and the theme has its modem eqliivalent".139 It would 
appear that, at the very least. the prosecutor should be required to advise the grand 
jury that a matter has been previously presented and that a "no bill" has been 
returned. Another alternative might he to require the prose~utor to apply to the 
assignment judge and to indicate that "new" evidence has been dis~overed which 
warrants resubmission of the matter to a different grand jury. We urge further 

consideration of this problem. 
Third, we suggest consideration of a rule which would require that all comments 

of the prosecutor appear on the record. Presently, a defendant is not entitled to 
discovery of the" off the record" remarks of a prosecutor. 140 I t bears repea ting in this 
context that a prosecutor's duty before the grand jury is to present the evidence and to 
explain the law. A prosecutor should not, by his words or conduct, invade the province 

136 See Puff and Hamden, "Grand Jury in 1llinois: To Slaughter a Sacred Cow," 1973 U.lll.L.F, 635 (1973). See 
also Wickersham, "The Grand Jury -Weapon Against Crime and Corrllption," 51 A.B.A.1. 1157 (1965). 

137 See Gerstein v. Pugh. supra. 
138 Sec State I'. Cox, 114 NJ.Super. 556 (App.DiY. 1971); State v. Boykill.1l3 N.J.Super..5~4 (~aw Diy. 1971): 

The Supreme Court's Special Committee on Calendar Control has reCOl!lmlmded the .ell1m~at~on of probabl: 
cause hearings (Report, 94 N.J.L.1. 185, 198 (1971». Wholly apart [rom t.he merIts of th~s propos~:1 (see 
Editorial, 94 N.l.L.1. 212 (1971) ) (criticizing the Committee's recommendatIOn a~d advoca!mg retentIOn. of 
the probublc cause proceeding), Gerstein v. Pugh, supra compels at least some abbreYJated hearmg to determmc 
probable cuuse when the "ceused is in custody. 

139 Clark, Tile Ural/dlur)', supra, 11-12 Cf, lollllSOIl v. Superior Court. supra. 

l40 State I'. Fis!zcr, 112 NJ.Supcr. 319 (LmY Diy. 1970). But see State I'. Hart,_N.J.super,_ CApp.Div. 
1976). 
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of the grand jury.141 That is not to say that a prosecutor may not "summarize for the 
benefi t of the grand jury the evidence that has been heard. 142 111 at least one 
jurisdiction, it has been stated that a prosecutor's "request for an indictment ... 
amountl sl to nothing more than a formal indication of the government's position" 
and, hen~e, is not ohjectionable. 143 Other states h~lVC disagreed and have expressed the 
view that it is improper for a prosecutor to inform the grand jury of his personal 
opinion as to guilt or innocence. 144 In New Jersey a prosecutor may not offer such an 
opinion. State 1'. Hart, N.J.Super __ (App.Div. 1976). in any event, the 
question whdher prosccutorial comments to a grand jury ought to be on the record 
should be reviewed. 145 

Finally, New Jersey's pradice of permitting the prosecutor to he present in the 
grand jury room while deliberations are taking pluce 146 should be reconsideretl. 147 In 
many jurisdictions, the prosecutor is barred from the grand jury room while the jurors 
are delibcrating. 148 Although the prosecutor should be available to respond to 
questions at ail times, his presence during the grand jlllY'S deliberations is of doubtful 
value. We :mggest study of a proposal which would bar the prosecutor from the grand 
jury room during deliberations. 

CONCLUSION 
The most ohvious L()]lclasion to be drawn from this article is the need for further 

study. As we have em phasized, we have no empirical foundation upon which to 
construd eith~r a reformed or a new system for initiating prosecutions. Our research 
has necessarily been limited to secondary sources and to existing empirical data 
compiled in other jurisdietions. Any changes of the magnitude we contemplate must be 
preceded by careful and extensive e~onomic, demographic, and social analyses. In 
short, a ~oIllplete feasibility study is indicated. 

We offer several hypotheses for futher consideration. Our models have been 
drawn from those now in opertltion in other jurisdictions and from those created by 
legal commentators. We have been able to ascertain those systemic chai'acteristics 
which seem paradigmatic. A paradigm, though, is useful only until its efficacy has been 
tested. We therefore conclude that no hasic changes should be effeded until more 
detailed studies arc mad~. 

141 Statc )'. loao, 491 1'.2d 1089 (Haw. 1971). CommonlVeallh )'. FtJI'ulfi, 352 Mass, 95, 224 N.E.2d 422,430 
(1967). Cf, State v. /I,fanlle)', ~4 N.J. 571, 581 (1957) where it i~ stated: "The presence of the prosecutor in (he 
grand jury room during deliberations or voting (isl not considered a proper b,l~is for qua~hing an indktmcnt ill 
the absence of any participation or effort to influellce all his part." (Emphasis ours). 

142 United States )'. United States District Court, 238 F.2d 713, 721 (4 Cir. 1956), C£'l"t. denied slih 110m. Valley 
Bell DaiJy CO. I'. United Stales, 352 U.S. 981 (1957). 

143 United Stales I'. RillteZell, 235 r .. 787 (S.D.N.Y. 1961). 

144 United Slates I'. Bruzgo, 373 [,.2d 383 (3 Cir. 1967); State 1'. Bojorguez. 111 Ariz. 549,535 P.2d 6 (1975); 
State v. Good, 10 Ilriz. App. 556,460 P.2d 662 (et. of App. 1969); State ". Crowder, 193 N.C. 130, 136 S.E. 
337 (1927); Hammers v. Stale, 337 P.2<l 1097 (Okla. Crim. App. 1959). 

145 It is to be noted thut a rule could bc' adoptcd requiring the stenographer to record all prosccutoTlal comments, 
but compelling. us a prerequisite 10 discovery, a showing of good cause by the accused. 
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