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FOREWORD !

Marijuana: A Study of State Policies and Penalties is a three-vol-
ume analysis of issues concerning marijuana that are of importance to
state policymakers. The study reviews the medical, legal, and histor-
ical dimensions of marijuana use and examines the range of policy ap-
proaches toward marijuara possession and use which state officials
have considered. Attention is directed to the experience of eight states
that have eliminated incarceration as a penalty for private posgession
of small amounts of marijuana as well as to the experience. of states
that bave not passed such decriminalization laws.

Governor Brendan T. Byrune of New J ers"’éy proposed in 1975 that
this study be initiated to provide state pohcymakers with better infor-
mation on issues concerning marijuana, The Executive Committee of

.the National Governors' Conference authorized the NGC Center for

Policy Research and Analysis to undertake the study. The Center ob~-
tained financial supnort from the National Institute of Law Enforce-
ment and Criminal Justice of the Law Enforcement Assistance Admin-
istration and gelected the firm of Peat, Marw1ck Mitchell & Co, to
conduct the study. An expert In’cerdlsc1pllnary Review and Assess-
.ment Panel provided guidance and quahty control throughout the re-
“search process. ‘ o o

Two aspects of the study should be emphasizedj at the outset., First,

-the study provides a comprehensive, independent, and objective analy-

sis of the issues under examination. / It does not, however, make policy
recommendations, but instead leaves the evaluation of data and the de-
velopment of specific policy options to state officials., Secend, the as-
sessment of the experience with de¢riminalization laws, which have been

passed only recently, is based on the best data now available rather than

on trend data or longitudinal analysis. Further assessments, based on
more subgtantial and.longer-term data, will determine whether or not
the impact of the new laws over time on the criminal justice and health’
care systems and on usage 1s cons:Lstent with the patterns observed to
>date. : :

The efforts o*‘ many persens have made this study possible, includ-
ing the PMM&Co. study team and the Interdigciplinary Review and As-
sessment Panel, John.lagomarcino of the NGC staff, has made major
contributions. The counsel of Dr. Helen Erskine of the National Ingti-
tute of Law Enforcement and Criminal Justice has also been of great
benefit, e = : :
~ Stephen B. Farker, Director
' National Governors' Conference

o
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There has been no Governor of any state in the nation over the paét
- {sures~~to enact some change or other in the law affecting the use and
: " posiaession of marijuana,

It is to help present and future Governors deal with these pres-
sures knowledgeably and reasonably that I proposed this study and the
, : ! National Governors' Conference Executive Committee agreed to un-
u ) y - : dertake 11 *The study was underwritten by the Law Enforcement As-
- - smta_nce Administration.

. L : . Thg;re is an abundance of literature on what marijuana is and isn't
o o and’on the medical and sociological results of its use. We have not
e f ) - : ; attempted any exhaustive evaluation of these questions, other than to
> e ' ' " ‘ : 9 summarize that body of literature. . >

We have instead focused attention on the experience of several
states that have taken or attempted action of one kind or- anpther to
deal with the problem.  In eight states the legislature has changed the ,
1aw9 to decriminalize the use or possession of small quantities of maip-i
‘ 13uana in one of those states the court also mandated a change in'ap-
. proach, : v

© = . ' Even Governors who have no intention of initiating action with their
’ - : f legislatures in this area may have to anticipate a court-mandated res
S PR | - evaluation of the situation, )
‘ 7 ) o E ’I‘his report is an attempt,to evaluate how and where the legal ap-
gl : - = : o s s proach to marijuana use and possession has changed; what the mea-,
S " B surable effects of those changes have been on law énforcement and
other government functions in the state making the change; and what

’ \\ Y sort of response by the executive branch appears to be necessary or ;_‘
” \y \4/'} ’ adv:tsable in order to cope with those changes successfully. i
" @ \L v I hope that this study Will prove to be a useful tool. in the hands of
, R ; Governors who will be coming to grips Wlth changes in this area in the-
I ‘ years ahead. '

: “ _ ;  Brendan T. Byrthe ;
=s. o : v i Governor of New Jersey

- ) o | L | v ; | “ J;
.
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INTRODUCTION ¢

s
I

3 The debate oh the marijuana issue during the last half century has
. been charasterized by the use of exaggerated and erroneous data by
both sides.” Generally, however, the use of the drug was limited to
relatlvely small segments of the population that were not part of major
| ’ polltlcal or constltuency groups. ‘

i ~

During thelast decade, perbonal uge and possession of marijuana
‘have escalated dramatically, transcending nearly all geographlc, so-
cial, and economic categories, Today, for the first time in our na-
tion's history, the majority of senior high school students and young
P - adults between the ages of 18 and 25 have tried marijuana, and the
"eurrent use" portion of these populations is near 25 percent. Nor is
’ use negligible in other age categories; individuals in all age groups
and from all social backgrounds have iried or are reguiar users of
marijuana. Z

i

o

NS

Coi‘}current with this growth in use has been an increased concern
over the validity and efficacy of current laws, particularly at the state
level, Are the laws effective in minimizing marijuana use? « Are the
personal and criminal justice system costs incurred in enforcmg the
§ . laws justified by the seriousness of the crime? In general are the
i § laws morally (and even politically) valid?,

In 1973 the Presidentially appomted National Commission on Mar-
ihuana and Drug Abuse recommended the elimination of penalties for
simple possessmn of the drug. The Commission on Uniform State
Lawg concurred with this recommendation, and numerous other na-
tional:groups have also advacated some form of penalty reductlon for
simple possession of mam;)ﬁana. ‘ :

AT

, In addition, substantial research has been conducted recently on

* the medical, scientific, and social aspects of marijuana use,. and the
: nature and effects of marijuana are now better understood than they

“ have ever been, Although many unanswered questions remain, the
areas of medlca”l uncertamty have been rapldly narrowed,

© And fmally, Pre31dent Carter has recommended the 1essemng of
. penalties for simple possession, Ina statement durmg the recent
campaign, Pres:Ldent Carter said: :

p

H | s ) ' Based on present ev1dence I am not convinced that 1nar13uana
5 @ ‘ S ; use is completely free from any health hazard. HOWever, I.
o ' . 3 T
O R : 0 p S o
xi 4. : L N .
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amy def‘ply concerned that over the past two years between
400, 000 and 450, 000 Americans have been arrested on mar- ;
“ijuana charges, comprising an average of 69 percent of all .
. drug arrests which occurred in this country. These were
-individuals who in other respects were normal law abiding
¢itizens. L am in favor of decr‘mﬁ?lahzatlon of small amounts
(1 oz. oriess) of marijuana and axd watching closely recently -
implemented programs to decriminalize possession in Ore-
. gon, Alaska, Maine, Colorado, South Dakota, Minnesota,
 California, and Ohio. I believe that if there is no evidence
of increased use, such an approach could usefully be consid-
ered elsewhere in the country on a state by state approach.

Views on marijuana, of course, are qulte dlvergent Strongly

‘,{;.held opposing views are also expressed, This study is intended to
help state governments effectively examine their marijuana laws,

In the recent past, eight states have passed new laws eliminating in-
carcefation as a penalty for private possession of small amounts of
These eight states have used a broad variety of levels,
approaches, and conditions. In most states, however, the potential

for subs{antlal incarceration exists, but the penalty is not evenly ap-

plied to all offenders who come in contact with the criminal justice
system. ;

This ‘study is not advoeative.f It does not recommend 2 single pol-
icy approach to marijuana., Governors, legislators, and‘executive
policymakers must make their own decisions as to the legal structures

which best correspond to their own needs, conditions, and perceptions.

The specific objectives of Volume 2. are to:
7. . :

. provide a summary of the informational background which
must serve as a base for objective policy "assess'ment;

. descmbe a framework for assessmg ex1st1ng and po’tentlal
. pohcy and leglslatlon, S o Y D

i Bl B !:.:\ : NN ;_‘ : i 8

. summarize the flndlngs of a study of selected states which

have undertaken significant marijuana policy reevaluation; -
and | . : - b

. prov1de a leglslatlve gulde of alternative mamJuana pollcy
approaches for state pohcymakers. .

xii

4

R : El . ' ‘ : 130 s o .' 0‘ 3

L
&

Chapter I summarizes the historical, soc1a1 and medical 1nfor- A
‘mation that can serve as a base for rational pollcymakmg. Chapter IT
discusses a framework which allows policymakers to simultaneously .
focus attention on the currently ‘relevant policy choices and prov1de a
perspectwe on the more general. marljuana issues., T

Chapter III discusses the 1mmed1ate 1ssues, together with- “he po- |
sitions of advocates and opponénts, on marijuana policy. Chapter IV
presents the findings and evidence of this study concerning these is-
sues, so that the experience of several states can be used to test the
strength of various arguments for and against penalty reductions.
Finally, Chapter V provides a 1eglslat1ve gulde for policymakers, who
wish to consider change in their state's marljuana law. This guide
will dlscuss the ramﬁxcatlons of various detalled approaches to- the
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T. MARIJUANA: BACKGROUND O E THE ISSUE
This chapter summarlzes some of the relevant medlcal scc;}aI
and usage 1nformaclon that is requlred to analyze the ma;;or issues
facing marijuana policymakers. It is notintended aé a corhplete
summation of all available information, More detailed’ presentations
-~ and references are prov1ded in Volume 3 of this study. .

HISTORIGAL OVERVIEW

. The first marijuana prohibition laws were passed by several
states’ in 1914 and 1915; and a‘majority of the other states followed
in the succeeding two decades. Although little was known about the
effects of marijuana, these laws were a response to fears that mari-
juana caused severe psychological and physical damage as well as
antisocial and criminal behavior. It was felt that marijuana was
related to the narcotic drugs (i.e., heroin and optum) more than

to alcohol and tobacco., ‘This perceived relationship was based to

a great extent on the nature of the user rather than‘on factual infor-
mation concerning the pharmacolog1cal and behavioral effects of the
drug. Durlng this period, marijuana was used primarily by minor-
ity groups, such as Hispanics and blacks, and it had not been as-
gimilated in the cul’cure of magorl’cy groups in the Way that alcohol
and tobacco had ) )

.~ Marijuana prohibition became a part of federal legislation in
1937 when the Marijuatia Tax Act was passed. The strongest and
most active proponent of this act was the Federal Bureau of Nar-
cotics, which presented marijuana as a drug that induced insanity, -
‘addiction, and criminal behavior. These beliefs per31s’ced well @
into the 1960s and are still held by mas, y unfamiliar with the recent.
research on marijuana. Between the 1930s and the 19508 mari- :
‘juana penalties became 1ncreas1ng1y severe partly as s result of
. the class 11flcat10n of marijuana as a narcotic. Inthe 1960s, how- ‘
S ever, marlauana became a drug of the middle~class youth As in~
ﬂuentlal individuals became acquainted with marijuana through re-
; Search reports and its use in their own community, attitudes began

to chi amge. Since 1970, marijuana penalties have generally been

1essened in severlty, and 1ncreas:mg amounts of resea’“ch have '
e - L
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been performed,” In the last 3 yea‘r‘s; the Federal Goverﬁmen,t has oo short-term inhibition that later corrects %tself.) Pomﬂaﬁon@% "
expended’approximately $13 million in-fnarijuana research alone g ; ; . with a higher usage ‘rate,, de not show any increased evxdenbg O ,‘
e 2L S S N : : o S % RTINS " disease, ; ao R o NI S " B
g e . - - . B - = . . - 4 = - . T, . Fle ’ .

i " MEDICAL/SCIENTIFIC, INFORMATION . Similarly, the evidence with régard to marijuana and genetic -
' ﬂ E ‘ L . hazards is inconclugive, primarily because of design and meth- -

odological imperfections of most human studies. However, there -

The phyéiological effects of inarijuana are higilly complex and .

are dependent on dose, ;physical heglth of the ué,er,; previous his-

tory of use, psychologieal characteristics of the user, and the

social setting of use. Because of this complexity, many of the.

statements below are generalizations that may not be applicable

in specific instarnces. ' C

- The most common medical response to acute doses of mj§§i~

~juana is an increased heart rate and reddening of the eyes. Usage-

related changes in brain waves occur, although this effect is appar-

ently significantly dependent on the dose to which the user is accus-

tomed. On rare occasiors;“adverse psychological reactions are

experienced, although thig appears to be related primarily to the

psychological health of 4théft"individu‘a_1 and the social setting in which

the drug is ingested. 8 - :

a .

All medical and scientific evidence indicates that marijuana is
not.physically addictive in doses achievable in normal use. Some
evidence indicates that heavy users may develop a type of psycho-

- logical dependency, although this is difficult to both define and docu-
ment. Some concern has also been expressed gbout the possibility
of marijuana use (and abuse) leading to the use of other drugs, par-
ticularly heroin. This progression theory, however, has not beens
documented. Marijuana users are likely to use other drugs, both
licit and illicit, with a positive correlation between level of mari-
juana use and the variety of drugs used, This correlation, how-
ever, repreSents a psychological predisposition, and the evidence
suggests that the use of other drugs would not be reduced if mari-

juana were unavailable. ' ‘

The evidence is conflicting with respect to the genetic and im-
munological effects of marijuana. Although some researchers
have reported inhibitions of the immune response, with a conse-
quent potential for heightened susceptibility to disease, other re-

- searchers have found no such effect. (It may be that there is a

o o et o, < e e A e 8 i

is no conclusive evidence that marijuana consumption causes
either chromosome damage or'birth defetts in humans, although sev=-
eral generations may-be needed to detect any defects. (The data on
the existence of these defects in animals are conflicting.)

The scientific findings of the effects of marijuang on the sexual .
hormones, pafrticularly testosterone, are also conflicting, More
work is apparently needed in this areas Current research su‘gges‘ts
that since the body appears to tolerate a wide rarnge of variability -
in testosterone levels, it may be that if a reduction in testosterone
does oceur as a result of marijuana use, it affects only those with
‘previous sexual dysfunction. Although clinical evidence is absent,

frequent, intensive use of marijuana during critical stages of preg-

nancy might result in disruption of the normal sexual diffire.nti?.-
‘tion patterns of the male embryo. ‘Ther/e\fore‘ this rlesearch.@l"ndl..
‘cates that marijuana use by pregnant women may be damaging.

The effects of smoking marijuana on the lungs are also uncer-
tain.s Marijuana may have adverse effects similar to tobacco. How-~
ever, some evidence indicates that marijuana improves the pas-

, . o .
in treating diseases such as asthma. -

_.~'sage of air by expanding the airways and therefore may be useful

Because marijuana does change the perceptual orientation and
stimulus response time of individuals, numerous studies have
found that it reduces p‘i‘erriormance in activities such as driving an
automobiles Almost all evidence suggests that it is unquestionabrlg-

' dangerous to drive while under the influence of marijuana. A nu

ber of techniques are available for assessing the level of mari.jua:na ‘
inrthé ’5de, including blood or urine testing and breath analysis,
However, these techniques are complex and require equipment tpat
is bothn bulky;and expensive. There isvno c.ux;rent technplog:f which ,‘
is suitable for use by highway patrolmen.  ° R

' Marijuana may have a number of potentially beneficial medical
uses. For examplé, it has been found useful in the treatment of )
gla{ucoma patients because marijuana rgdut;‘és‘ intraocular Qressure,

At least one glaucoma patient is currently forz'nglly p,rescr:;bed

W
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, marl;]uana with the actlve consent of the Federal Government )
Pos:ttu{e results have also been obtained by usmg marijuana to pre-
- ventnausea and vomﬁtlng and to réduce pam in cancer patients
being treated with chemotherapy..*
Compared to most pharmaceutlcals, mar13uana is qmte lowin
© hiological toxicity. “”*ms, it1s doubtful that deaths could be “dlrectly
» attrlbuted to an overddse of hashlsh or marljuana.

it
"

In conclus1on, therefore, in Splte of the extenswe research that
has been performed since 1970, there is still no clear evidence of
°serious physiological or psychological effects as a resultof occa~ -
sional use. Evidence is conflicting on the more subtle potential ad~-

~ verse effects. Some such effects have been found, but the research
‘has Subsequently been contraindicated or the methodology challenged.
Tb a number of researchers, alcohol and tobacco may have more di~
rectly harmful effects, This is not to say, of course, that marijuana
is harmless and that such effects may not be found in the futurq.

USAGE PATTERNS o ke S

Q‘r..“,

Current ev1dence mdlcates a significant increase in marijuana o

use by Americans during the last 5 years. The evidence also indi-
cates that this increase may be slowing or may have already reached
its peak, although it is premature to make this conclusion W1th any
certainty.

Currently, approx1mately 22 percent of the Umted States popu-

' 1atton over the age of 12 has used marijuana at least ohce, which
represents some 37 million individuals. Perhaps a more important
statistic is that approximately 8 percent of all adults (over thexage
of 18) and 12 percent of all youths (ages 12-17) are current users
(i.e., have used marlguana at 1east once 1n the last month)

= .
Marlguana use is highly age Spec:1f1c. The largest grOup of users

- is in the 18- 25\\ age range, of which 53 percent have used marijuana
at least once and 25 percent have used it within the last amonth., Use
is also high among high school youths, who have an almost identi-

‘cal use pattern, A recent study of high school seniors indicates that
more than 19 percent have used marijuana more than 20 times in the

1ast year. Use among adults drops off .;harply after age 25, Inthe

e

i)

g e s

use has stabilized.

g S g S

~'session of controlled substances.
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age group"ZG -34, only 11 percent ard\ current users; and onlyﬁ per-
cent of those 35 and older are curreps users. Perhaps the two major |

factors for this decreasing use with age are: “fs

5 1\ f
. a change in life sty’te that results from maturatmn,
marriage, and. employment and
: : ;t ’ v “ o T 0.7
. an 1nsuff1c1ont time {perlod for the younger groups, ,
in which the largest'growth in marijuana use occurred b
during the past decatle, to progress to this age cate_

o gory. | | t )

It is not clear which of these two factors will prove to be most im-
portant that is, whether use will increase in the older age categories
as young people familiar with marijuana grow older, or whether thewse
individuals will refrain from using as they mature. Without ques-

" tion, however, use by individuals over 25 has continued to increasre,.»

Among individuals under 21, increases in the level of use have
stabilized{ 'In the latest survey by the N ational Instltute of Drug
Abusey no!age group has shown a significantincrease. Although at
least one other study confllc ts Wlth this survey, lit ts nosstble that

1e]

It is mlportant to retain a pe1 spectlve concernmg the gize of the
increase in recent years. A 196" poll reported that only one in 20
students had ever used marijuana. By 1975 over half (55 percent) re-
ported use in a similar poll. Within 7 years, what was once clea {r
‘statistically deviant behavior had become the n orm for this age gi oup.

Wlth the mcreased use during the last decade, rnam;]uana 48 no"
longer the drug of a single social group. Although marlg]uana use
was originally associated with the "counterculture” and was sym-
bolic of its opposition to. trad1t10nal values and to the prevallmg
political climate, its use has spread to large numbers and more “con=-¢
servattve segments of the Amerlcan populatlon.

: \L\
RECENT TRbNDS IN STA.’I‘E MARIJUANA PO% LYY
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In the per1od between 1965 and the early 19755, almost all states

)

. reduced the penaltles for. possessmn ‘of small amounts of marijuana.

from felonies to mlsdemeanors. ‘The Uniform Controlled Substances
Act of 1970 contiined a prov1s1on for mlsdemeanor penaltles for pos-
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A National Commission on Marihuana and Drug Abuse was estab- -

“i{shed m 1970 and was broadly mandated to investigate Ythe nature
and scorg of marijuana use, the effect of the drug, the relationship
of marljuana use to other behavior, and the efficacy of existing law,"
The Commis8ion recommended, amorig Other thmgs, that: :

under state law, cultlvatlon, sale, or dlstrlbutlon for
profit and possession with intent to sell rem‘ain‘ felonies H.

. possession in prlvate for personal use mo longe r be an
offense, n ooe

. distribution in private-of small amounts for no or in-
significant remuneration no 10:1ger be an offense,

. public possession of le s than 1 ounce.no longer be an
offense, but that marijuana be subject o surnmary sei-
zure and forfeiture; ar’%,d . © . r -

. public possesslon of more than 1 ounce bea orimina.l
- offense punishable by a $100 fine.

In 1973, the National Conferenee on Uniform State Laws instituted
amendments to the Uniform Controlled Substances Act that followed

in substance the recommendatlonb of the National Commlssmn. Some .

wform of decriminalization has béen supported by a number of national
organizations, including the Governing Board of the Amerlcan Medi-
cal Association, the American Bar Association and numerous state
‘and local bar associations, the National Education Association, Con-
sumers Union, the American Public Health Associafion, and the Na-
t10na1 Council of Churches. S

In 1973, Oregon became the first state to decriminalize posses-
sion of small amounts of marlguana. Since that time, a total of eight
states hawe eliminated incarceration as a penalty for simple posses-
sion. THe exact specifications of these laws differ substantially and
are described iff greater detail in Chapter IV of Volume 3. Some of *
these states have made possession a civil offense; in others it re-,
mains a criminal offense, but frequently the law contamb provisions
for expungement of criminal records after specufled periods of time.
In Alaska, because of an Alaskan Supreme Court ruling, possession

. by adults in the home for personal use is not, an offense at all.
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There have been other trends in marijuana policy since 1970:

. Sale penalties have been gradually decreasing, ‘but the
offense is still a felony in the vast majority of juris-
dictions, typically carrying a méximum sentehce of 5
years or more.

Accommodation” transfers of marijuana are increas-
ingly punished like slmple possession offenses rathey
E than sale offenses. = . AN
. ‘Cultlvatlon is usually SUbJeCt to the same sentence as
sale.

//

. Amount classifications are used in some states to ex~
empt users from crimiinal dispositions,”and in others
to ensure that posseéssion of large amounts can be pun
ished as a felony.

. Discretionary conditional discharge is still the most
widely legislated noncriminal disposition; however,
eight states have enacted mandatory fine-only provi-
gions covering possession of small amounts.

. Expungement (or the equivalent) of arrest and convic- !
tion records is now possible in 20 states for certain
categomes of rnarljuana users. o

. Mamjuana and hashish are treated dlfferently in 18
states, either through parallel amount classifications

or through noncriminal disposition prowsmns covermg
marijaana only.

PUBLIC ATTITUDES AND BELLEF'S

Among nonsmokers, the most frequent reasons for not usmg
mamguaria are a simple lacx of interest and fear of harmful medical
&ffects. Fear of arrest is frequently glven as a reason but/seldom
given as the primary reason. S o /

 Reasons for mar13uana use are dlfflcult to categorlze, / except that
marijuana is considered by many to be a ple asurable expg¢rience, and
that it is used by friends and acquamtances in an 1nd1vu71al's peer
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- marijuana issue, The positions of those who responded are tabulated

0o

Qd1ct1ve (apprommately 70 percent) and to lead to the use of harder o /7

&

group. Mamjuana is a social drug and is used more frequen’cly at ‘so-
c1a1 gatnermgs ‘thah alonews

S

A ma;]ctr‘li:y of the adult public still considers marijuaha to be ad— e

drugs (approximately 50 percent), As late as 197 3, a majority (58
percent) also believed that marijuana led to the cpmmission of crimes S
not otherwise cotnmitted, although this belief was held primarily by -
those without personal marijuana experience. As reported earlier, |
these beliefs are contraindicated by current research,

Public attitudes toward penalties for marijuana possession are
equivocal, although a clear majority supportsrkhe retention of jail
sentences for sale, Many, but not all, of the recent national surveys
on this issue indicate that a majority supports the elimination of jail
sentences for simple possession, However, culy a small percentage
of the public (17.8 percent in the 1975/76 National Institute’on Drug :
Abuse survey) favors elimdfination of all penalties for simple posses~ -
sion. The strength of public attitudes (that is, -whether OplmOI’lS were
held flrmly or marginally) has not been measured by any of these sur-
veys. . , . E

7
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During the courge of the current survey, the study team contacted
a riumber of major organizations that have some interaction with the

in Table I"l'; In large measure, the ¢riminal justice system groups
opposed decriminalization, while the others supported minimization

of penalties for simple posgession. . il

SUMMARY
The major conclusions of this chapter are:

. Few, if any, serious adverse effects of marijuana taken
in moderation are currently proven., Although there have
been scientific allegations of such effects, such allega-
tions have been subsequently digproven or the methodol~ ‘_
ogy challenged, However, longer-term impacts on such & y
things as genetic effects, the effects of marijuana use L b
on pregnant women, the effect on individual sexual hor- ' i
- mones, and the effect of 1ong—term marijuana smoking
~on the smoker's lungs cannot be conclusively determined <
~at this time,. Tn addition, information concerning driving '
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7 while under the influence of marijuana requires”’furgl\\’er“ : : : . ,
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II. MARIJUANA: A POLICYMAKING FRAMEWORK

=

OVERVIEW

Considsgi'a‘tion of alternative marijuana policies and approachesby
state~level policymakers (the Governor and staff and legislators and
their staffs) requires a philosophical and conceptual framework,

Detailed summaries of\\the‘ ‘}extensive‘his’corica‘l, 1ega1,’ medical, and

use data required for thorough consideration of the issue are provided”
in Volume 3. Thesge data serve as a factual base for éonstructing an’
analytical model, which is the purpose of this chapter..

o This framework is intended spé:éificallyafor consideration of mari-
* juana policy but may be useful for other drugs with potential for abuse,

including alcohol and tobacco. Marijuana is, however, a unique drug
in this country. As noted earlier, attitudes toward its use and con-.

" trol have been influenced by historical tradition and cultural biases as

well as by scientific and medical research. Although often grouped
with other drugs that historically have been abused in our society, a
nurnber of factors suggest that marijuana requires separate considera-.
tion: ' ' ' ‘

. Personal use and acceptance of the drug have escalated
 substantially in recent times and cut across most socio-
economic and cultural boundaries. '

. During the last half century, marijuana was considered,
in both common and legal use, as a ''narcotic, ' although
it differs from narcotics in its derivation and pharmacol-
ogy, and especially in the fact that it is not physically ad-
dictive, , ; ;

. Major segments of society have increasingly come to the~
conclusion that existing policies for marijuana use (as '
relative to other substances of potential abuse) are in
need of reforms. ' '

. Medical and scientific research have generally concluded
that the adverse effects of marijuana use are far less
severe than traditionally thought, although more research
is required on such things as genetic e_ffet:ts, the effects
of marijuana use on pregnant women, the effect on indi-
vidual sexual hormones, and the effect of long-term mari- .
juana smoking on the smoker's lungs, ‘ e
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THE APPROACH e ]

The analy’tlcal framework can be 1ntroduoed very 31mp1y. Policy
decisions regarding marijuana are percelved to occur at various levels ,
of generality. Each level contains its own set of issues and options. ~ s
Decisions must be made at the broadest level first, based upon the ' t
values and philosophical predispositions of the decisionmaker, and - e
then on successively more focused levels, However, decisions at the S

‘broadest level are frequently implicit; in some cases policymakers _
may not be aware that such decisions have been made at all. There- P
fore one important objective of this chapter is to present an overview ,
of the fulL decision process, as outlmed in Flgure II-1. ' 3 ’ !

=T

72

No Consumption Offenses

Minor Criminal -
‘Sanections

Civil Sanetions
(Possassion )

SANCTIONS FOR
TRAFFICKING
VIOLATORS

(Possession)

{

| SANCTIONS FOR CONSUMERS

_ 'I‘he decision process has been telescoPe'd into three steps: (1)
e v . the decisionmaker must articulate philosophical prezmses and policy
= objectives; (2) assuming a "discouragement' policy is articulated, a

basic scheme for implementing it must be selected; and (3) assuming {
choice of a discouragement policy implemented by a prohibition of non~ 8
medical availability, the decisionmaker must decxde whether to impose :
sanctlons on the user. s

Articulating a Philosophical Premise

Although philosophical perceptions cover a continuous spectrum,
they may be divided into three categories for our purposes.. At one
end of this spectrum, several 'libertarian'' philosophical premises ;
are frequently expressed in support of this society's current posture Ly
toward alcchol and tobacco, and mlght be thought appllcable to mari-
juana:

Producers and Distributors

Requirements
Advertising
Restrictions over
Consumption

- Education/Information
[-Restrictions on
L Time, Place, Manner

" {=~Pricing Policy‘

- |=Potency Regulation
L.Licensing/Ownership of

— PROHIBITION*
— REGULATION®*

. The decision to use a2 recreational intoxicant is a S
- personal moral decision in which the government ‘ =
has no authority to mterfere. e o

FIGURE IL1; THE POLICYMAKING FRAMEWORK =

3
3

. The decision to risk one's own health through use
of a psychoactive substance is a personal decision;
and the government hag authority to intervene only<
if the use of the drug has incapacitated the user or o B

» has induced behavior causing harm to others. R ER TR |

P70

DISCOURAGEMENT-

NEUTRALITY

Under this »s'et of assumptions, identified with J ohn Stuart Mill,

‘*Le’g’i‘timaté Availability for Medical Purposes Only
##Drug is Legally Available for Non-Vedizal Purposes

"/’ : e :
- K . : < e
the government has no authority to suppress the consumption of mari- - &'5 Qa
, juana, Instead the only legitimate role of the government is to provide . - L xg 5=
. : 5w U . y . » A N » a. . . . 5 ~ X
v . disircentives for (1) drug-induced behavior posing risks to others or ’ ) %é ‘§E
L : : : : ' v -
o ) ) .-
7’. i 14




V “On the basis of what we know about marijuana today, many ob-

S servers believe that the social risk is too slight to support a dis-

‘ couragement policy and to justify a suppression of personal choice.

~ ‘ R , o This belief is by no meang universal, however, and currenf govern- :

" At the other end of the spectrum, those policymakers who do not " s eod on . , T Tt e et et : ‘ o
‘ t thes i ical 7 hi§030 hical premises may articulate alterna- mentil pollcy 1S pr emlsed on the V.I.EW' that the he’al‘th and behaV1c?ral ' £

accept these categorical p P : : Rt consequences of long-term, chronic use are sufficiently uncertain ‘

tive categorical premises: S : ' o | | ; : that all use should be discouraged.!

e/

(2) intensified patterns of use which, in the aggregate, impose burdens
‘on society's health care and welfare systems. . Sy

. The gbvernnient” may aim to suppress and discourage use

£ intoxicant considered immoral by a majority of the Assuming that, philosophically, the government may legitimately :
of any intoxi : L 1T rity o1 _

seek to suppress and discourage consumption, the question arises : R

|

populace. =y ; & “ : S whether it should in fact do so. For example, some argue that the .

. . . ST PR e : B use of intoxicants is inevitable and that socjety is better off, in the
. The government may aim t6 suppress and discourage any R " aggregate, if persons seeking drug-induced)alterations of mood do

. behavior that could be harmful to the individual. ‘ ‘so with marijuana instead of alcohol. Othérs have suggested that o
e ; SRR S = 4 - marijuana use is pleasurable and might serve a useful social func- ' .
Under either of these premises, it is legitimate for the government . N . tion in trimming the aggressive edges from this highly competitive - ' o

~to try to discourage marijuana consumption, even 1f it doe,ez not take a 4 society. b > o : s T o . ‘
similar stance toward alcohol and tobacco. 'Whethgr the governmen’? o . : o B : | o P v ; ‘
ought to do so in all cases becomes a2 more pragmatic quest:f.on that ;S' On the other hand, defenders of existing policy have speculated P
; dEPenéleriton political, economic, and cultural factors. Ultimately, ' " that heavy users of marijﬁana (who represent most of the public = o S i

these pragmatic questions may be crucialin determining how a dis- health problem) would not be drawn from the population of persons ey

“‘couragement policy should be implemented, the secondlevel inquiry - who would otherwise have been alcoholics or-ale ohol abusers; in- -
to be addressed below. ‘ o ' ‘ S . : stead they predict that society will bear the burden of both casualty

groups. Defenders of existing policy also point cut that national
: policy is moving in the direction of discouraging tobacco use and

Third, a pO]i'cymakér might adopt an intermediate philosophical

stance under wiich the legitimacy of govix;mint in’cerveni.:ic;n dvvm.ltlﬁ. be o that national and state leaders may want to reconsider the current
- dependent on the magnitude and gravity of the harm associated Wi S ‘  neutral posture toward-alcohol use. Thig is no time, they say, for

uslz of the drug. Thfs intermediate view would reject the notions that : ‘ k T modifyi rll)g the current approach fo marijuana. e, lney Say.

(1) government could aim to suppress use simply on moral ground§ S 55 3 o
‘and (2) a mere risk of harm to the individual justifies government in- ‘ (.  Implementing a Discouragement Policy
tervention. This view might be articulated in any number of ways, - ‘ — ’ B |
iricluding; for example: Government has no authority to suppress the | ; o Assuming that government may legitimately choose to SUppress
simple use of an intoxicant unless the medical or behavioral conse- o - and discourage marijuana consumption and that policymakers hate S
quences of use inyolve a substantial p robabilit;y of mpaired ind_iyidual" o 5 ’ chosen to do so, the next level of inquiry concerns how best to im=- i
functidning and a derivative burden on the society's health care and S N . plement that policy. L Hiry eoncerny oW be i =

social service systems. ; ‘ - ; ; ; ‘ |
. ‘ | For current purposes, the crucial choice reggrding means of

This balancing philosophical view is contrasted with the categori~- i : implementing a discouragement policy is whether to permit the sub- :
cal views noted above. For this reason, it has no clear implications 8 _ stance to be legitimately available for nonmedical, recreational, or e
‘regarding marijuana policy in the absence of data regarding the indi- ' ; self-defined purposes. The alternative approach (in effect in this ‘
vidual and social consequences of use. The question is simply when : ! o country for a half century} is to restrict the legal ‘market to medical - 4
© does the impact of excessive use of the public health and welfare be- and research needs and prohibit all other cultivation, importation, and |
' come great enough to justify the discouragement of all consumption, ~ distribution. If prohibition were to be repealed and marijuana were

to be legitimately available for self-defined use, as alcohol and to-

~-even recreational or moderate use. LAk i _ : ;
‘ ~ o bacco now are, then the policymaker must also devise a regulatory .
SRR - ‘,—:;i ’ o . .

it i st e o i
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scheme that establishes the conditions under which the c\rug mayde-
gally be produced, distributed, and used. - B

' : \

It is important to emphasize that regulatory approach&)s are not
inconsistent with discouragement policies. The current national ob-
jective regarding tobacco usé seems to be to JI—‘eduqe cOr;fsumption_, ) To
put it the other way, a decision to discourage use does not compel”™
“a decision to prohibit availability. . , e

The best way to analyze this is to recognize that marijuana will

‘be available and will be used regardless of the law. Current patterns
of distribution suggest that law enforcement officials can intercept
only one-tenth of the marijuana illegally imported into this country. -
I domestic cultivation were increased, the ratio would be even
‘smaller. Thus, one of the elements of the policymaker's equation

is the comparison of use patterns and social consequences under a
prohibitory approach with the likely patterns and consequences under
 more or less restrictive regulatory approaches.

P.ropone’n’tsy of legalization have argued that the costs of the cur-
rent prohibition a) ¢ substantial and could be eliminated by a regula-
tory system. Fpr example, potency, ;purity, and quality control are
now impossible.l They also emphasize the f/%,t::that black m‘ar:ket
distribution puts etherwise law-abiding ¢edSumers in touch with law-
breakers who may also be pushing othef, more harmful illicit sub-
stances.? :

Opponents of legalization argue that the public health risk.s of
substantially increased availability (which they consider inevitable un-
der any regulatory schéme) are so significanhthat the,costs of a par-

. tially unsuccessful prohibition are tolerabule. This was, in essence,
 the position taken by the National Commission on Marijuana and Drug

Abuse in 1972 when it rejected a regulatory approach and recommen-

" ded retention of the current prohibition:?

We noted above that institutionalizing availability of
the drug would inevitably increase the incidence of use, . -
even though that incidence might otherwise decrease. ?f -
greater concern is the prospect that a larger incidence of
use would result in a larger incidence of long-term heavy
and very heavly, use of potent preparations. '

There are nowﬁ"apprqximately 500, 000 heavy users of
less 'pot:ent preparations in this country, representing

18
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about 2% of those who ever tried the drug. REven if.the
prevalence of heavy use remained the same in relation

to those who ever used, this at-risk population would
inevitably increase under a regulatory scheme. If the
emotional disturbances found in very heavy hashish users

" in other countries were to occur in this country, the ad-

verse social impact of marihuana use, now slight, would
increase substantially. . o

We have acknowledged that society, nonetheless, chose
to run such a risk in 1933, when Prohibition was repealed.
But alcohol use was already well-established in this society,
and no alternative remained other than a regulatory approach.
In light of our suspicion that interest in marihuana is largely
transient; it would be imprudent to run that risk for mari-
huana today. ' ; S

The Commission @lso.noted that the regulatory approaches-toward
alcohol and tobacco needed revision and-that any application 6f such
an approach to marijuana should be preceded by careful study.* The
Commission concluded by obszrving: SRR s

Future policy planners might well come to a different
conclusion if further study of existing schemes suggests
-a feasible model; if responsible use of the drug does in- -
deed take root in our society; if continuing scientific and
medical research uncovers no long~term ill—effects; if po-
tency control appears feasible; and if the passage of time
and tE3 adoption of a rational social policy sufficiently de-
symbelizes marihuana so that availability is not equated in
the public mind with approval.

In some ways, the policymaker choosing between a regulatory ap-

‘proach and a partially successful prohibition (which might best be re-

garded as a containment approach) is called on to compare apples and. .
oranges. The public health, welfare, and criminal justice burden of

current use must be subtracted from what might oceur. under some
hypothetical regulatory approach; this constitutes that '"benefit" of the

prohibition. Against this, the "eosts' of the prohibition must be
weighed in terms of reduced freedom, of choice, reduced respect for |

law, enforcement of the prohibition, the adverse impact on individual
(and public) health and welfare of black market distribution of an un-

regulated drug, and other less tangible factors,

i
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! his is not an easy choice, especially in light of what we still do
not know about the consequences of long-term heavy use.. For pur-
poses of the current study, however, adoption of a regulatory ap-
proach is not a sufficiently feasible alternative to merit additional

attention. We say this because:

A vast majority ef the population opposes this approach
for a variety of historical, socioeconomic, and cultural .
reasons, not the least of which is the traditional linkage
of marijuana with the narcotics trade and its tradition of

_illegality.

. Legalization would conflict with an international treaty
: to which the United States is a party. ‘

Tor the state policymakers, such an option would con-
flict with federal prohibition laws regarding controlled
substances. : '

s . : <

_:}'mposing Sanétions for Consumption-Related Behavior .

The question, therefore, on the current agendas of state policy-
makers is whether a discouragement policy should include legal sanc-
tions against the user--a penson who has chosen to use the drug de-
spite the government's: discouragement efforts. The National Commis -
sion on Marihuana and Drug Abuse concluded that sanctions against
the user were not necessary to implement a discouragement policy -

and that their enforcement caused more individual and social harm-
Y . than could be possibly offset by the consumption thereby deterred.
Accordingly, the Commission recommended the repeal of criminal -
sanctions against consumption-related behavior. ° : ~

Since the Commission issued its report, eight states have enacted
decriminalization schemegs, and similar bills are pending in many
_other states. The rest of this study will be devoted to an analysis
of (1) the impact of these changes.in the states that have adopted them,
(2) the process by which such reforms have been enacted or defeated,
and (3) the technical issues that arise in connection with drafting a
decriminalization scheme. ~ '

ization issue into the policymaking framework. Again, several cate-

gorical premises might well preclude sanctions against the consumer

no matter what the da‘tai‘:show,f Thus, even if a policymaker supports

[k
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Before doing so, however, it is useful to ;in'tegrateg.v‘the decriminal-

~
.

a dispouragement policy whvic(;h prohibits commercial aétivity, he/she
may also believe that: ' o

+ the state has no authority to coerce individuals (on
pain of legal sanctions) to behave in their own best -
interest; or !

. the state may not make conduct a crime simply be-
cause it is regarded as immoral or because it
might injure the actor's health even if, in the aggre-
gate, individual injuries would pose a social burden.

. These arguments have frequently been heard in courts in connec-
tion with constitutional challenges to mandatory motorcycle helmet :
laws and the marijuana possession laws. On occasion, the courts
11.a,ve invalidated these laws precisely on these ground’s; the constitu-
tional doctrine usually articulated in such cases is a violation of the
right of privacy and personal autonomy. o T

g Even if no categorical bar is posed against cons‘umption sanctions;
the policymaker must also weigh the benefits of criminal sanctions |
a.gainst their costs. Again, this is difficult to estimate. On the bene-
fit side, one is presumably measuring deterrence and its derivative
social benefits. Deterrence is measured by’determining how 'many-
fewerﬁ»pe‘rsons use marijuana or use it less frequently because of the
Sanc tions against use, how many adverse health reactions or behav-
ioral problems are thereby avoided, and how much in the Wéy of -
public health and welfare resources are thereby saved.

On the cost side, one must c r@nsider the individual costs of per-
ceive€ injustice, loss of libertyj and any unfairness and stigma as-
sociated with involvement in thé criminal process. In addition, the
policymaker must consider the institutional costs of disrespect for
law when an offense is widely ignored and arbitrarily enforced.  Fi-

nally, there are the efficiency costs--the criminal justice resources

~that are consumed in connection with the enforcement of:possession

laws and the processing of these cases, resources which might be

° better spent on more serious crimes. ‘ '
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FOOTNOTES

! These same "how much’ questions are also relevant in determining
how best to implement a discouragement policy.

2 g'or discussions of the costs of marijuana prohibition, see Kaplan,
Marijuana: The New Prohibition (1970) and Hellmer, The Mam;]uana

Laws: The Price We Pay (1975).

3 9ee Marihuana: A Signal of Misunderstanding, p. 146-150 (1972).

% por further elaboration of the case for evolutlonary reform, see
Bonnie and Whitebread, The Marihuana Conviction, p. 299- 304 (1974)

III. MARIJUANA: THE IMMEDIATE ISSUES

INTRODUCTION .

‘ are pending in virtually every other state.

International obligations, federal law, and current political reali-
ties preclude enactment of a regulatory approach towardsthe availabil-
ity of marijuana (including any variant of the so~-called alcohel model)
in the immediate future (see Volume 3, Chapter IV). Although a state
could conceivably repeal its laws against cultivation and distribution
of marijuana, leaving only the federal prohibitions in effect, such an
overt departure from the prevailing national sentiment seems unlikely,
at least in the foreseeable future. We assume, then, that commercial
activities will remain prohibited by state law.!

Within these contours, the range of public policy choice involves”
both statutory and administrative dimensions. The statutory issue
pertains to the appropriate penalty structure for noncommercial activ-
ity~-possession of marijuana for personal Use and other consumption-
related behavior. The options include ecriminal penalties of varying
severity as well as the several forms of decriminalization, including b
civil sanctions. Although administrative choices by police and prose-
cutors are extremely important and should not be overlooked by pol-
1cymakers,2 this report focuses mainly on legislative options.

Although a wide range of penalties for consumption- related behav-
ibr is conceivable, all but one state have already reduced simple pos-
session to a misdemeanor (usually up to a year in jail). Eight states §
have reduced the penalty still further--to a fine only--and four of them
do not even call the offense a crime. Proposals to enact similar pen-
alty revisiong--which generally go under the label decrlmgn@llzatlon-—.

W
y¢

During the dellberahons concerning decmmmahzatlon, arguments
both pro and con are frequently made on the basis of predictions about
the likely impact of such a change. These arguments raise enipirical
ques tions that generally fall into three categories: ‘ ”

. 1mpact on patterns of use (changes in incidence and mten—
sity and circumstances of consumptlon),

. impact on public health and welfare (the derivative effect ‘ \f I
of increased adverse health reactions and traffic- and ‘
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job-related aceidents on the society's health care and so-
cial service systems); and

impact on the criminal justice Sys(em (dariva;t?ive ;,sa}vings
in the costs of enforcing the marijuana laws, 1ncluf11ng
the costs of law enforecement, judicial, prosecutorial, de-
fense, and corrections resources). :

ﬁot alljof these questionsi are researchable:; 'algd even if ?esegrch-
able, many of them would take years and oons:.dfarable ef.fox:L to unt-‘ i
ravel. For purposes of this study, we have rev.le\yed‘ fax1s:f.mg statis=
tical data in those states thafhave enacted decrm}mahzatmn ‘and hav‘e
. conducted on-site interviews to assess the direction and gross magni-
tude of the changes.

IMPACT ON PATTE RNS OF USE [

As indicated above, a change in the legal status of co.nst‘tmption-
related behavior may bge associated with & change in the incidence '
(number of users) ;a‘gd/intensity‘ (frequency and amount) of use and ecir-
cumstances of use.

Incidence and Intensity of Use

The primary concerns about the incidence and intensity of use ax{:e
based upon the .potential harmful effects of mamquana use Op,pone'n S
of decriminalization often contend that withdrawing c;gm:nnal sanctlolns
for consumption will undermine the discouragement policy and.resu t
in increased consumption. In their view, a repeal‘or substantlal re-
duction of sanctions for personal possessign Wil’l‘m‘gnal formal ap-
proval of a dangerous drug of potential abuse, ell(m_mate the fear of
arrest as a deterrent, and lessen the moral restra;nts on tho‘se WhO'

- are uncertain about using the drug. The oppongnts thus cqntend that
the adoption of decriminalization will encourageiCOnsux?}ptlc?n, Sagreg}

" if the prohibitions against manufacturir}\g and cgm;nermal distribution
remain in effect. 0

; Conversely, proponents of decriminalizaﬁ:iog rejgct' the c::orj.tentlon
that removing legal sanctions against consumption will refs“ult in sub-
stantial increases in consumption. In their view, ‘the ma‘;]‘or deterrent
exerted by legal controls is the lessened availabil%ty, which forces
distribution tnderground, making it both gimqpnxcenygnt ?;pdgcos tly’ 'fo

o . %

=
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obtain the drug. This deterrent would not change if prohibition against
commercial distribution were maintained. They further contend that
if experimentation increases (which, as history has demonstrated, .
does occur at substantial levels even with the current criminal sanc-
tions in force), the number of regular users or the intensity of con-
sumption will not be commensurately increased. Proponents also
point out that the adoption of a decriminalization policy for marijuana
consumption would basically duplicate the alcohol prohibition model

of the 1920s. At that time, policymakers did not adopt criminal sanc-
tions against persons who were able to obtain alecohol despite efforts
to prohibit commercial legal-distribution. ’

Consequently, one issue to be addressed inh Chapter IV is whether
any significant increase in the incidence or intensity of consumption
has occurred in the jurisdictions that have decriminalized possession.

Circumstances of Use -

- . > ‘ o

Opponents of decriminalization ﬁ/o;ic:y approaches also contend that
regardless of the general level }?fﬂ//‘yﬁsumption, the loosening or-re-
moval of sanctions against copdumption will result in altered patterns
or circumstances of consumption, thereby increasing the adverse so-
cial consequences of marijuana use. They maintain that not only will
users consume more marijuana (perhaps increasing adverse health
reactions, particularly secondary reactions) but also users will be
more likely to use marijuana in public, on the job, or in vehicles, and
thereby endanger the publit safety. .

Proponents of decriminalization c-on‘te“nd that there will be little or

~no increase in public use or dangerous marijuana-induced behavior,

or that such problems c¢an be bettér addressed thropgh specific laws
prohibiting, for example, driving while under the influence of mari- ¢
juana. Proponents further argue that costs to the health care system
resulting from marijuana use may diminish rather than increase as a
result of decrirninalization. K »

. H e
9 . E

' Thus a second issue to be addressed in Chapter IV is whether any
measurable change in the consequences or circumstances of marijuana
use can be attributable to altered penalties for possession. ;

[
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, k o , s . the stigma and social damage to the individual caused by

E IMPACT ON THE PUBLIC HEALTH AND WELFARE .
e ) S a criminal record, including the inability to be considered ,
N » Opponents of decriminalization, approaches often argue that.the ' G ’ for certain jobs, licenses, and educational placements; i
i increased incidence and intensity of use and the change in the circum-= o and : :
i stances of use wiil result in a derivative increase in the burden on the _ ‘ », : co
i “health care system by increasing: i a » ‘the potential infringement upon civil liberties through im- o
! » proper search and selzure in the énforcement of current S
. the number of individuals who need treatment because of : LR laws. L L : ' ‘ §
i acute adverse psychological reactions to the drug, as Well o : R e ‘ ' : S
g as other adverse medical effects; and : , . Proponents of decriminalization also frequently mention a per- ‘
| , ‘ L ceived institutional harm wrought by the marijuana possession laws: .
L ' . the incidence of traffic- and job- related acc1dents attrib- , oy . the general digrespect for the law engendered by legislation that is not ,
i ' utable to 1rrespon51ble use. : ' Ce enforced against all offenders, and which often is disobeyed by a 1arge :
| . . _ number and even a majorlty of individuals in certain age groups. =
= , Proponents of decrlmmallzatmn contend no. s1gn1f1cant increase e : 8‘
1‘{ s | will occur in public Health costs (attributable, for example, to adverse 0o ) By def1n1t10n, decriminalization would reduce. these individual and
pg health reactions ot to industrial or automobile accidents). Indeed, ; ‘ ‘institutional costs by forbidding incarceration, removing the criminal
S some proponents suggest that the proportlon of public health resources » | ( . label from the offense, and removing marl;}uana cases from the crim-
‘ ~devoted to marljuana use might well decrease for two reasons' S o § , ‘ 1nal Justlce system altogether. L [ : : o
« many acute adverse reactlons to marljuana among. expe*-1~ - Generally, if a law is a.dequately drafted and unplementeq, crim=- '
menters may be attributable in- part to the law rather than “inal justice costs in terms of individual inequity, injustices, -and loss
to the effects of the drug itself, due to the psychological of respect for law will be alleviated simply by virtue of adopting the
‘atmosphere in Whlch use or experlmentatlon general]y oc- - change in the law. However, proponents of decriminalization also
curs; and Cow ; g T - claim that the changes in sanctions will result in derivative social Q-
: R o , . ‘benefits. They argue that the use of the criminal gustlce system for ) 0.
. 'many marr]uana users have been diverted to the health X S i marijuana-related offenses diverts needed resources from matters
care and drug treatment system to avoid the st1gmat121ng o i of greater social 1mp0rtance. ‘
consequences of bwe cr1m1na1 conv1ct10n. ‘ , 7 g ;
B : : . et ’ Because law enforcement’ activity is fluld and dlfflcult to quantlfy,
Thus, a third issue to be ‘addressed in Chaoter v is Whether fany., Lo o 1t is not possible to ascertain if law enforcement resources are being
measurable change will occur either in demands made on the héalth s T diverted.to more serious public concerns as a result of decriminaliza- .
care system or in incapacitated drlvmg attrlbutable to altered penal- : tion. -For the same reason, itis also impossible to determmewhether : :
ttes for marl;]uana use. - S o B crime rates for robbery, theft, and other serious crimes have been e
e CRE T S cw e : /reduced by virtue of redirecting police attentlon to these matters. ' SO
e S However, it should be possible to ascertain empirically whether less
IMPACT ON THE CRD.VIINAL J USTICE SYSTEM N B SRR - resource :re being consumed by police in the detection of marl;;uana
:_ ‘ ‘ G ~offenses and by police, prosecutors, and courts in the processing of o
4 " Proponents of decrlxmnahzatlon frequently pomt out the individual® ET R marijuana cases, and whether these resources are therefore ‘available
e k1n3ust1ces allegedly perpetrated by the ex1stmg scheme of crlmmal L b . for other act1v1t1es in other areas. ThlS 1ssueyv1ll also. be discussed .
s , sanctxons. They emphaswe e T : 0; , k 2 o o e g ‘ : in Chapter IV | o S S - .
. the 1oss of llberty attendant to arrest, detentlon, and any : e SRR <8 , E Sl i en gl S ,‘,‘d‘ [T S
incarceration mposed upon convmtlon, . : O e e SR S AT - ; T R N e R
N 3 ; : : - o
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s 'THEPROCESSOFC‘HANGE, el R OTT g IR ’ - L s
‘ : S L : , ‘ o S : . What was the percelved pubhc or medla response in terms
of support for the pohtlcal process of change‘? :

/e‘

il Apart from the ind ct of decrlmmahzatlon, aniother érea of in=-
o terest to. Governors and legislators is the process of change. Under-

~.Chapte |
standing the political environment. surrounding marijuana decriminal- prer IV aISO P resents the fmdmgs Of th1s study c:oncernmg these

. lSSllES:

Q ‘»

ization requires a somewhat dif

than quantitative.

fferent app:r'oach than the other-issues

: dlscussed above, because the questlons involved are more. conceptual
- Nevertheless, they are equally important to policy-

makers who are interested not only in the political liability of support

or opposu:lon to decrlmlnahzatlon, but also in broader questions in-

yolying the pohtlcal process.

Eight states have essentially decrimi~

\ ; B . >

nalized simple possesmon, and a number of other states have defeated
‘gimilar law changes. It is important to 1earn from thelr experxences
: Aand to analyze’ questlons such as:

S

he decru:nmahz a-

: ‘_f'.v.‘I-Ias ‘the support for, or opp051t1on to, t

tion alterﬁatwe been a poht;mal llablhty? SroR ", L i ‘ "17}’ > o

For those state pohcymakers who are oommltted to sig- 5 -
_ 'nificant change of personalfbssessmn laws, What are the. - R
S pohtlcal conditions that appear to most 1nﬂuence pas sage S
. of decrlmlnahzatlon 1eg1s1at:,on‘? SEL T ‘ Dot DnE

; x L
'.;\\; e "-\

. Which of the Vaf\lous political COl’ldlth].’lS descrlbed above
are essential to
;mallzatmn 1eglslatlon‘? ‘ , . .
e What fao tors are,;, 1nf1ué‘nt1a1 m the passage or fallure of a
- bill? Hlstomoally, are kertain factors common to states
that decrmunal] ‘zed but not to those that d1d not? ;
e W’nat posﬁlons ,,chd key'mdlwduals take, such as. the Gov— s
. ernor, leglslattpkfe leaders, medical or 1ega1 societies, i
state agenc:les,{l law e&korcement groups, the press, Spe- :
,cnal mterest or 1obby groups, , and the courts‘? ; R E
. What spec1aL\f'ﬁ‘atures of decr:mmahzatmn bllls Were ime o
~portant to they}n passage/ iallure, ‘such as educational pro— O A
visions, pr,wqfe and’ pubho zuse dlstmctlons, and amount . B
~level dlstlnctmns‘? O e e EEy

i

e What oonceptual views framed 1nd1v1dual support or oppo—fi.sf{
81t10n to a blll“? U b S

EIRNRRTY TR, BT . ;,.\,

)the ultlmate success or fallure of decrlm-‘ e s

o

ERPS el

>

ks

i

ey
Sy

o

T
!

ot

‘

7

ol




*7

‘ s ’ ’ K ? , -
Ci\ { \ . )
H | S S ' ‘ L EY : S , e EEEREE A IV. CASE STUDY FINDINGS
lAn analysm of the various regulatory mechanisms under Whlch mar-" ’ @ :/, , : | ,
, {juana could be legitimately available for Se]f defined uses ‘appears o The prlmary data sources for this study Were nine site vi sﬂ: & to
in First Report of the National Commission on Marihuana and Drug - - selected states and natiohal statistics derived from a general liter- -
Abuse, Marihuana: A Slgnal of Misunderstanding, Appendlx Vol. IIL e  ature search, A detailed description of the study methodelogy is
pages 1145-1197 (1972) TR S iR : N ‘* > ~ provided ini Volume 3, The state level site visits were divided into
: . G _ two groups, The first group involved an analysis of both the process
Whatever the prescmbed penalties for commerclal actuutwo on the ; ) B ~of cha.nge and the 1mpact of penalty reduc’clons in the followmg states:
one hand and consumption-related activities on the other, enforcement. i IR . v &
officials at each level must also make decisions concerning the imple- , g ' o Cahforma., i . s f;
~ mentation of these prohibitions. These enforcement choices include - : i T 0 RTINSy 5
- allocations of investigative resources, gmdehnes for responses by B A PR ’I‘exas; and ol el e S
uniformed patrolmen to detected v1olatlons, and guldelmes for exer- , e , ‘ PR LT e R s S :
cises of pI'OSPCU.tOI‘ual dlSCI‘efZIOIl. RO v ; o R . Oh‘ib.f TR e e
- To the extent that the Governor and other pollcynakers at the state . 1 . The second componentvnvolved an anal}’s1s of the process of chan e |
level can influence the behavior of local police and prosecutors, de~ < 1 - .in the i‘o]_lowlng sta’ces* RS g
cisions regarding enforcement pmomme:, and practices can result in : S I L ‘ B v - ‘
substantial reductions in the socialccosts of the prohibitory policies. L R o Colorado; IR
And because they may be impleme¥ited Wlthout the heightened public i : s 0 e . :
~ visibility associated with the legislative process, administrative. ‘ S L . Iowa; . : R T
choices-may substantially alter the operation of the legal system with- e - : T o ’ o o
_out sacrificing the deterrent benefits of the prohibition ilself and =~ oo ., Louisiana; T DT
- thereby incurring the symbohc costs of repeaL ’This includes both R : ‘ R L
decreased "deterrence’ as well as heightened anxieties among those [ ypagae o -
who are frightened by the change. See generally Bonnie and White- .~ . - ; e ~ e , e
. bread, The Marihuana Conviction, pp. 273-293 (1974). - . EETE S ', Minnesota;and - . et
i o . . . ) N ' 7 i— . ,v ‘ .. B i ° e ;l 2 : ‘ ,.»:," i o
- 2 SR - A BT Ll S v
b e 'New Jeirsey, S e TR
EeRhE g et o 5 i i ,Of the states v151ted the follo‘vvmg have decrlmmallzed {efféctlve :
. e e SR N R date in parenthesm) SR e , , ‘
e | o e R e ; Colorado (Julyl 1975)
. v r-;/ i % J 5 ’ ' ; R i - R :
R v)/” ‘ ‘ e ) ., Mame (Mayl 1976)
L % E ey Ohio (November 21 1975)
S Py o s
i . C!ahforma (January 1 197 6) a.nd
A . - : : ancsota (AprJ.l 10 1976)° e S e
4 ), = : . '3Q:'l-ff::f- , | o : 31 | :
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In addition, Texas substantially reduced its ‘penalties effective
August 27, 1973, although simple possegsion remains a misden:lean-
or, Becausg most of these laws have been effective for a relatively

- short time period, definitive conclusions at this time are in large

measure not possible, However, trends and indicators of i'mp:ac’c
and process can be ascertained through both subjective and ob3ec':-
tive inquiries. Consequently, the first part of this chapter provides
the results of our analysis of the impact of penalty reduc’cionllegis—
lation, and the second part provides the results of our analysis of
the process of change or atiempted change.

Three decriminalized states were not visited: Alaska (3/1/16)
because the important role of the judiciary makes iis experience some-

 what less extensible to other states; Oregon (10/5/173) because a num-

ber of studies have already been performed and reported in the 1itera—
ture; and South Dakota (4/1/77) because its decriminalization law -

" has not yet become effective.

IMPACT OF CHANGE FINDINGS

1} ‘ S
Impact on Consumption Patterns

The study methodology did not include direct public surveys of
usage patterns, and therefore changes in consumption patterns were
primarily assessed through:

. secondary survey sources; and

. subjective perceptions developed during interviews
with officials, A

=

Further, with the exception of Oregon, all states,;fﬁa_ have decrimi-
nalized have done so since early 1975, Recognizing, therefore, that
these states are literally in the midst of their legal system change,
it is too soon to assemble completely satisfactory impact data. Of
the states included in the survey, only one, California, conducted
an official survey of usage patterns both before and after the change
in law. This survey is not statewide, however, and involves an an-
nual study of use among junior and senior high school students in
San Mateo County. However, in a recent report of statewide usage

 patterns, California estimated that a relatively small proportion of

‘new users tried marijuana because legal penalties had been red‘uc‘e;ﬁd.
Also, a post-decriminalization study was conducted in Oregon which

s
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attempted to determine whether marijudna use increased as a result
of the law. (Data from both studies are summarized in Volume 3.)

° San Mateo Study

The San Mateg gtudy, consisting of approximately 20, 000 junior
and senior high school students, suggests ne,significant increase in
use since 1974. The study reflects the impact of the new law that
became effective on January 1, 1976, and which was preceded by
substantial publicity (see Table IV-1). However, these surveys are
conducted in the spring of each year and reflect only the initial months
of the 1976 law, Although definitive conclusions cannot be drawn, it
is a preliminary indication that no substantial increase hasjtaf{en :

place in San Mateo County.

Oregon Study

A different evaluation approach was taken in Oregon because of
a lack of pre-law usage pattern statistics. Therefore, users were
asked retrospective questions on how long they had smoked, and
whether they had changed their habits subsequent to the new law.
Two years after the change in the law, some 87 percent of current
users said they had been using marijuana more than 2 years and -
only 11 percent had begun using marijuana during that time. The .
survey results are shown in Table IV-2, These data indicate no
substantigl increase in use in the two years subsequent to the law;
furthermore, the number of current users actdally_declined from
9 percent to 8 percent between 1974 and 1975,

However, the third annual Oregon study indicates-an increase in
use in 1976, from 20 percent to 24 percent among ever-users and _
from 8 percent to 12 percent among current users. These levels now
approximate the average level of use in the other western states, The

increase is probably not attributable to a delayed perception that in-

carceration was no longer a penalty for possession of less than an
ounce since the decriminalization law was widely publicized iy Ore-
gon. The change in law may have had a more subtle effect by sym-
bolizing a perception that the effect of the drug is relatively incon-
sequential and that private use in 1imited amounts is not offensive.
This suggests that the most probable reason for the increase inuse

1is not directly related to decriminalization per se. According to the -

Oregon data, the number of individuals who do not smoke marijuana
and who gave ''possible health dangers'' as a reason dropped sharply

from 28 percent in 1975 to 7 percent in 1976. The usage increase is: S

[
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TABLE IV , | i CHANGE IN MARIJUANA USE IN OREGON.;

PERCENT OF STUDENTS USING MARIJUANA

3

@

(Grades 9-12) o R ‘\ |

=
Ay

YEAR

OF USERS

PERCENT

1973
1974
w95

" 176"

54.8

55.5

84

2

%
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CHANGE IN USE

PERCENT OF

CURRENT USERS

/-

; o 1974

1975

Decrease E 40

. Increase B

No Change‘: o 527

35
9

54

SQURCE: Survey of Marijuana Use and. Attitudes,
State of Oregon,, Drug Abuse Council,
« December 1, 1975,
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| therefore most probably related to a change of perceptions about the L ‘ Impact on Public Use

potential health consequences of marijuana. |

, o q Two primary issues are involved in the impact on public use:
: Interview Results - ,

. Does decriminalization result in loosened behavicral
restraints that increase irresponsible and dangerous
behavior, such as driving while intoxicated?

Perceptions of usage patterns were elicited from criminal jus-
tice system officials and others with substantial experience or con-
tact with the drug-using public. A majority of officials in every
state perceived no significant change in use, either an increase or a P
decrease. Although in a number of states the fear had been specif-
ically expressed that decriminalization would cause both an influx
of marijuana users from other states and an increase in use among

SN

. Does marijuana decriminalization result in an in-
crease in public intoxication and offensive behavior ?

These concerns have been frequently\ expressed in the debates about

current residents, this increase was not perceived to have occurred. ! marijuana policy. For example, Colorado specifically inciuded a
These perceptions are, of course, only subjective and may not prop- section in its marijuana law that provided more stringent penalties
erly reflect actual patterns. Nevertheless, they give an informal : for public possession than for private possession because of these
indication of changes in the extent ¢f use, : conceﬁms. , ‘

As in any study, certain qualifications are necessary. Los The first concern, dangerous driving, is difficult to measure,
Angeles was an exception to our general findings. Los Angeles po- because no efficient and inexpensive method exists to determine mar-
lice officials felt that uge was increasing, and this increase was at- 1 ijuana intoxication. California was the only state that statistically
tributed in part to a change in the California law.. Also, public of- y showed increased experience with intoxicated driying. Arrests for
ficials are most likely to see changes that occur in heavy use, sale, : driving under the influerice of any drug increased 46 percent for adults
and public use and are least likely to observe changes in experimen- | . and 71.4 percent for juveniles' during the first half of 1976 over the
tation or limited private possession and personal use., Therefore, g first half of 1975. However, the validity of these data is uncertain

these conclusions are least applicable to the experimental user. because the data (1) refer to all drugs and are not differentiated for

marijuana; (2) may reflect the purely demographic phenomenon in

e , California of an increase in individuals coming into the driving age
interviews and fact-finding, it appears that reduced criminal penal- group; and (3) may reflect a change in arrest charge emphasis under
ties for possession do not generally lead to an immediate increase the new law from possession to driving while intoxicated. For this
in total marijuana use, although the long-term effects of penalty re-- - reason, and because the law has bdy % in effect such a short time, the
ductions are less clear. The apparent short-term stability of use " California data do not suggest a strsét causal relationship between the

" in the face of penalty reductions implies that harsh penalty struc- new law and the increase in drug-related traffic arrests. Neverthe-
tures do not in themselves deter personal possession and private _ less, this trend is disturbing and merits close scrutiny,
use of the drug. Thie conclusion is supported by public polls, dis- = i : '

Nevertheless, on the basis of both our objective and subjective

e g i b e
i i e,

W g 8

cussed in Volume 3, Chapter II, which indicate that fear of arrest i None of the other states-in the study had statistical information
is not usually given as the primary reason for not using marijuana, . , available on the relationship between marijuana and traffic offenses.?
However, penalty reductions may cause, as well as symbolize,’ B o  Law enforcement officials did not describe any increased experience
changes in public moral and social attitudes, which over time result | i with this problem, although again it must be remembered that tests

.in an increase in use. Although the Oregon data may show such a
change, it is difficult to détermine whether this phenomenon does & ’ L
in fact typically occur. | , SRR i In terms of increased offensive use of marijuana in public, none
_ v ' ‘ = ' I 1 of the states studied perceived this as a problem. Oregon did report ..
- o R R , o ,, o R some initial difficulties with public use by young people; however, this
: ' : : : T did not seem to be permanent. ‘In all states {(with the exception of
Texas), the number of arrests for marijuana possession appears to

for marijuana intoxication are not widely available.
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have diminished subsequent to the effective date of the penalty reduc-
tion law. This decrease is probably a result of lessened law enforce-
ment interest, although it may also provide partial corroboration of a
lack of increase in public use.

~ In summary, insufficient time has elapsed since the revised laws
went into effect although.there is ro indication as yet of substantial
increase in public use or display of marijuana, nor are there suffi-
cient data on the relationships between reduced penalties and danger-
ous driving. In fact, tais latter area is the primary one where many
believe additional research is warranted.

Impact on the Health Care System.

The impact of the recent increasé in marijuana use on the nation's
health care system is extremely hard to measure. Despite the wide-
spread use of the drug, very little evidence exists of the adverse phys-
iological effects once feared. However, if even a small percentage
of the estimated 9 million regular users are affected adversely, this
must have an effect on the overall health care system.

Recent data from the National Institute on Drug Abuse suggest that
5 percent of persons in federally supported drug freatment programs
identify marijuana use as their primary drug problem. The figure
may well be higher in state and locally supported programs, which
tend to be oriented more towards non-narcotic drug users. However,
in a NIDA arvey of patients listing marijuana as their primary drug
of sbuse, the overwhelming majority stated they were in treatment
only because it was offered as an alternative to jail. A few individuals
clearly had emotional problems, but it is difficult to assess whether
marijuana was contributing or merely incidental to their other diffi-
culties. Oversall, it appears the number of individuals in drug treat-
ment programs for mamak\ana-demved problems is negligible.

The, extent to which q%arl;}uana tse contributes to broader physical
health Broblems is similarly hard to quantify, but marijuana appears
to have little effect. However, as today's younger and regular mari-

juana users become older, impacts may become visible. Most likely,
the effects will occur in the area of pulmonary problems, where the
evidence nuggests that the ingestion of marijuana into the lungs may
have damaging effects similar to those associated Wlth tobacco.

Few data exist on the number of acute panic.or other emotional
reactions that are occurring secondary to marijuana use and that re-
quire cllmcal intervention., As the drug using population has become
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more sophisticated, these problems are increasingly handled within
the peer group social set’cmgs rather than ’chrough professional con~
sultatlon. Paraclinical "rap centers' or "crisis intervention cen-
ters' are the preferred facilities for those who need more help than
their friends can provide. In general, these facilities are effective
in handling the adverse psychological reactions to marijuana,

Our interviews indicated no perception among health officials of
increases in acute effect contacts with health facilities. This sta-~
bility is consistent with our usage pattern findings which indicate
little increase in use in most areas, although other factors may be
involved, such as a reduction in panic reactions resulting from in-
creased familiarity with the drug

/,

In summary, the overall short term impact caused by adverse
health reactions of marijuana use on the health care system is likely
to be minor, even with broad~scale decriminalizai . Longer~term
impacts, however, cannot be conclusively determined at this time.

The courts often suggest or mandate a diversion to drug treat-
ment facilities in lieu of incarceration, although practice varies
significantly among states. Of the states that reduced penalties,
California and Minnesota report substantial reductions in the num~
ber of marijuana users who use health facilities and in the costs to
those facilities, In 1973, a drug offender diversion program was
legislatively authorized in California which encompassed the ma-

jority of marijuana possession offenders. Since the decriminaliza- N

tion law became effective on January 1, 1976, diversion is no longer
used for simple possession, In the firsthalf of 1875, 61.5 percent
of all marijuana possession defendants were diverted; in the first
half of 1976 this figure dropped to 20, 6 percent with related dr=-
creases in costs.

U
Minnesota did not have a formal diversion program before de-
criminglization, although the courts did have an education or treat-

ment option, Althoughng exact diversion data éxist, the Minnesota

- Behavioral Instltute estimates treatment'cost savings of approxi~

mately $2, 877, 000'as a result of replacing the previous treatment .
diversion with the mandatory 4- to 5-hour educational program
under the current law,

These data suggest that in states or localities’with diversion
programs, decriminalization reduces costs to the health care
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system by eliminating this diversion. This is also cons1sten’c with
federal priorities:

While the number of heroin-using clients
referred to treatment by the criminal

A justice system should increase, the number
of casual or recreational marijuana users.
refedred for "treatment” as an alternative
to jail should decrease in order to reserve
limited trea’cment capacity for those who
need it more.’,

- Impact on Criminal Justice System

The 1mpact of marijuana laws on ‘the criminal justice system ig
reviewed separately for the law enforcement system; prosecution,
public defender, and court system; and corrections system.

Law Enforcement Resource Impact

Marijuana law changes can affect the law énforcement com~
munity by ¢hanging both the number of arrests, and the arrest pro-
cedures, Most states that have passed decriminalizationlaws re-
port a reduction in arrests subsequent to the effective date of the
law (gee Table IV-3). This 1mpact however, is not uniform,

. Maine reports a s:Lgmflcani reduction in arrests; Oregon has re-
ported essentially no change in their arrest pa.tterns during ’che year

following decrlmmallzatlon, R , = o

In general however, actual arrest changes are dlfflcult to as~
sess because: , L

. Marlgua.na arrests have begun to decrease natlonally
(e.g., from approximately 445,000 in 1974 to 415, 000
in 1975). Therefore any perc,elved state-level reduc-
tions may reflect overall trénds based upon reorderecd
enforcement priorities rather than ’che effects of de~.
criminalization itself. '

. The decriminalization laws have not been in effect long .
enough to Warrant dei‘lnltlve concluswns.

. ‘Decreased arrests may be understated in'those states

where marijuana offenders were charged with other
' 1esser,pena1ty crimes (such as disorderly conduct)
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TABLE IV-3

) MARIJUANA ARRESTS

CHANGE

JURISBICTION
S “First Half, 1975 First Half, 1676
(111776} 24,351 12,913 —47.0%
1975 1976
Columbus, Ohio :
. ;1‘\/21 178) 899 690 ~23%
1974 1975
Denver, Colorado’) ‘ e Py
{711/75) - 2,413 1,434 7 ~40.,6%
973 1974
Texas? ‘ :
{8/27/73) 18,266 24,327 +26.0%
1974 1975 P
24,327 23602 ~ 3.0%
1975 1976 (est.) ,
. 0 T @
Mjn%aﬁa! : R oo S
(4/10/76) 4,409 2,500 - —43.3%
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1 All adult mairiiuana‘ offensé’s
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5 2A!l adult marijuana offenses Texas did not decnmmahze but reducacl
tha penalty from a felony tod m:sdemeanor in 1973
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to avcnd the”relatlvely more severe marijuana penal-

AW

. Decreases thay be overstated if, as in California, 2
person who was previously charged with marijuana
possession as the primary offense is now charged
with a nonmiarijuana offense as primary.

iR .

o

. Altered marijuana arrest practices may have begun
early in anticipation of the changes in the law.

Nevertheless, the data from many decriminalized states do indi-
cate a decrease il arrests subsequentto the new law. This change
probably reflects changes in enforcement activity rather than usage.
In any case, marijuana enforcement costs have certamly decreased
the only questmn 1LS by how much

The second major potentlal savmgs in police resources results
from altered poli¢e arrest procedures, These savmgs appeat to be
highly dependent on the exact specification of the law. In particular,
those states that have a mandatory citation procedure are llkely to

gave more than those states in which the complete arrest "vackage'
(whlch usually includes arrest, accompanying the suspect to the sta-~
{1011, booking, fmgerprmtmg, ‘and temporary incarceration pending
: relee.se on bail or personal recognizance) is. used, Under a citation
: ]provmmn, pollce are not removed from the field and may ‘simply

issue a summors, confiscate the marljuana, and continué with their

other duties, eavmgs resulting from citation procedures are of
course determmed by the spemﬁca"‘ion of the law rather than by de-
crlmmallza’clon per se, . :

o kY]

Whether th,e citation promsmn is opnonal or manda.tory may bé
an important c}lstm “ion., In some states where the citation is only
optional, such 48 Ohio, the police do not umformly use it, thus in-
curring addii ,Lonal cost in these lnstances. .
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or 70 percent, Similarly, Minnesota estimates a reduction m police
costs of approximately $100, 000, ,

An indirect-effect of the decriminalization laws on the law enforce~ |
ment community, which some feared, was the loss of a useful bargain-
ing device, For example, the elimination of criminal penaltles for

possession could also eliminate the effectiveness of plea bargaining

in gaining access to major drug traffickers, thus increasing the costs
of reaching these individuals. The extent to which this has happened
is unclear, however. ~ ' ‘

{

In summary, substantial savings in law enforcement costs can
occur as a result of decrlmmallzatlon. The magnitude of these sav-
ings, however, depends upon the extent to which police enforce the
new law and the specific features of the 1aw relating to pohce proce-
dures (e.g., citation prowsmns)

Prosecution, Publlc Defender, ‘and Court Resources Imipact

As in other areas, the exact extent of savings from decriminali-
zation is difficult to measure, since changes.in prosecution may have
occurred prior to the effective date of the law, the laws have been
in effect only a short time, and most court systems do not maintain
marijuana~specific data. Generally, however, the-impact in the
judicial system (i, e., the combination of prosecution, publlc de~
fenders, and courts) occurs in three Ways' ‘
. Change '1n the numberof mdlwduals entering the sys-
tem. As described previously, the number of mari-
juana possession arrests generally decreased subse-~ .

- quent to the passage of decrlmmallzatlon, which natur-
ally results in'a decreased court caseload with" conse-
quent cost savmgs. e

.. Change J'n, defendant reSponse.‘ A thange in defendant

response has also resulted in substantial judicial sys-~ . |
tem resource savings. Because in most cases the de~
fendant is no longer faced with a permanent, criminal

3
Savmgs generated by changed arrest procedures are difficult to ¢

quantify because of the complexity of daily police routine, No data

b

were available specifically on this issue, - Nevertheless, itis clear
from extant data and the subjective perceptions of officials inter-

viewed, that the combination of reduced arrests and simplified pro-
" cedures can and has generated substantial savings in most decrimi-

nalized states, California, for example, estimates a reduction in
- law enforcement costs from $7, 600, 000 in the first half of 1975
to $2, 300, 000 in the first half of 1976, for a savings of $5, 300, 000
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record or incarceration, all states report a reduction

in contested guilt. As a result, the court system avoids

;emdennary hearings (on suppression motions) and 1eng’rhy )
- trials, The majority of defendants simply plead gullty '

and are sentenced at arralgnment . ,
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. Change in judicial system procedures. Savings result-
~ing from changed judicial system procedures are more
variable, In some states, such as Maine, the prosecu-
~ tion has reduced its effort; in/other states, such as Ohio,
all cases routinely continue fo be fully prosecuted, Sav-
ings could also occur through the use of a noncourt fine
~ system, such as that used in traffic offenses: a given
amount is- simplysubmitted by mail if guilt is not con-~
tested, Although such a system is not excluded under
the provisions of many of the decriminglization 1aws, 11.
has not yet been used widely in any Stateo

The only state to attempt an evaluation of actual court system
savings is California. Including prosecutor, public defender, pro-
bation, and court costs, but excludmg court disposgition costs, the
~total cost for marijuana offenses in the first half of 1975 was ap-
proximately $9.4 million and about $2 million in the first half of
11978, ‘for a savings of more than $7 million or 78 percents Al-
though Colorado does not have similar cost figures, total drug
and narcotics cases {of which the majority are marijuana related)
have dropped substantially in recent years.

_ In Minnesota, the Minnesota Behavioral Institute estimates that
“the new law has produced judicial system cost savings of at least

~ $500, 000, The other decriminalized states exhlblted similar de-
- ereases 1n court reSOurce use and costs.

_Corre‘cfclons Sys,tem‘.Resourc‘:es ,In;l}gact

ATl eight states reducing penalties have eliminated incarcera-
tion for first offense simple possession of marijuana, However,
‘because incarceration was rarely used for such offenses before the
changes, the decrease in the number of offenders incarcerated has
probably not been substantial, although clearly in those gituations -

where detention can be eliminated, cost sayvings do occur, States: - -

which use a citation system rather than a full arrest procedure do
save on incarceration costs by ellmmatlng prearraignment deten~
~tion., Since most incarcerations for marijuana offenses ocecur in
local and county jails rather than in state institutions, the actual
Cextent is difficult to determine. (In fact no state had such data
readlly avallable at the state 1eve1 ) ‘ :
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PROCESS OF CHANGE FINDINGS

A major aspeet of this study involved examination of the factors -

that affected the passage or defeat of legislation reducing marijuana-
related penalties. This task required the identification of the per-
sonal and political forces which shape such legislation. An under~
standing of these forces is of value to state pohcymakers who are

: cons1dermg change in thelr own states. :

Political Posﬁzlons

Decisionmakers on the marijuana issue held a wide variety of .
positions, which differed from state to state and from individual to
individual, Nevertheless certain views were widely held; some
positions were nearly universal among supporters and oppopents
of decrlmmallzatl\on.

The positions most Widely held by supporters were: |
. Occasional marijuana use has not been found to be seri-
-ously harmiful-and therefore severe penalties are not

justified, , : °

. Crlmmal Justlce system resources should be used for
more serious crimes. :

. Incarceration and a permanent crlmmal record are too -
~harmful to the marijuana user who has committed no
..other crime: and only partlclpated in an activity under—
taken by many of his peers.
The posz,tlons most w1dely held by o_pponents were

"o ‘Marlguana is physmally or psychologlcally harmful and
therefore should be prohlblted

-« Marijuana use 1eads ’co the use of other drugs.
. Marijuana use leads to other criminal activity. '
. Decriminalization would be a signal of societal approval

v "and therefore would lead to: 1ncreased use,’ partlcularly
© among the young. : = S
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- yehicular or occupational accidents as a reason for their opposition,

Although the National Commission on Marihuana and Drug Abuse
discounted the relationship between marijuana on one side and
"harder' drugs and criminal activity on the other, opponents of
reduced penalties have consistently cited contrary viewpoints or
public positions, For example, the International Assoc:latlon of
Chiefs of Police has stated: :

<

As the branch of government which most fre~
quently encounters the abuser of illegal sub-
stances, the police have readily seen the
matriculation from cannabis to more dangerous
“and potent narcotics combined W11:h an increase
in crime and useless destruction of human life 8
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Interestingly, opponents of the decriminalization concept only ;3

infrequently mentioned the possibility of secondary effects such as - L

A moral stance against the use of marljua.na was mentioned fairly

' frequently,

Political Implications of Decriminalization

Perhaps of prlmary 1mportance to elected oﬁ‘lclals is whether
support for or opposition to decriminalization has proved to%4v a
political liability, This question is complex because the porl,*«eal
impact of an issue is dependent upon a number of fac’cors, includ-
ing:

. the political philosophy of the politician's constitu-~ ‘ . v
ency;

. the v151b111ty of the issue in terms of medla cover-
_agey . , v . | b

. the number of other concurrent raajor issues that
draw attention from or to the issue in-question;

. the virulence of the deba’-te on the issue; and

e the p011t1c1an s hlstory a:ad status in the polltlcal

- -hlerarchy.

‘Asa part of this study, interviews were held with elected public
officials or their representatives, including legislators, Governors,

[}
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attorneys general, and local officials, Care was taken in the selec-
tion of the states for analysis not only to include those with relevant
marijuana laws, but also to develop a sample that was politically

and geographically disparate. In this way it was possible to deter-
mine whether the political consequences of a given p051t10n on the ¢
marijuana issue differed depending on the sta \te or reglon.

In the course of ou:n} interviews, elecfed oxf’ <£als were asked
about the direction and strength offconstl’mency reaction to their
position, both in terms of correspondence received and in terms *
of their perception of voter reaction at the polls. Attempts were
also made to get subjective reactions to general public oplmon on
the subject. - g

In addition, the general political environment in which the mari-
juana debate tock place was assessed, including the legislative con~
text of the marijuana bill, the political strengths of supporters and
opponents, and the role of the press i in affecting the legislative pro-
cess,

Although it was found that the majority of the légiSla.tive supporters

' of decriminalization tended to be from urban or suburban communi-

ties or from special interest districts such as college communities,
it was found that this was by no means universally true. Many sup-
porters were also from rural communities or from districts that
were considered conservative on similar issues. Similarly, oppo-
nents of decriminalization represented a wide variety of constituen-
cies ranging from conservative rural districts to minority urban

~districts,

- Supporters of decriminalization were more likely to voice appre=-
hension over the political consequences of their position than were

- opponents. They also were more likely to prefer that the de’ba‘ce re-

ceive minimal public scrutmy. Again, however, these generaliza~-
tions were not universally:true. Some supporters felt that the pub-

.lic would accept arguments on that side of the issue and were not
o ajpprehenswe about rnakmg thelr posm.on known.

[}

In splte of the varlablllty in oonstltuency phllosophy, both within
and among ‘states, and in spite of apprehensions by decriminaliza-
tion supporters, this study found that the political liability of a
strong pos1t10n on marl;]uana pollcy has been overrated as an 1ssue.

None of the elected officials or their representatlves whom we

~interviewed reported a strong publlc response to thelr posx.‘cmn,

D
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whether it was for or agamst decriminalization. Most indicated re-
ceiving only a small number of communicdtions on the issue, and
these communications were divided fairly evenly between approval
and dlsapprovad,

The mgredlen’cs of political Vlctory and defeat are complex and
thierefore causality and lack of causality are difficult to assess.
Nevertheless, no political defeat or victory was identified during
the interview process which was attributed prmmpally to a position
on the marl;]uana igsue. o

In the Louisiana attorney general's race, the incumbent attor-
ney general was hlghly vocal in his support for decriminalization,
and this was made a major campaign issue by his opponent. How-
gver, the incumbent won and did not feel that the outcome of the
eLectlon was affected by the marijuana issue. Other races, such
as several for House seats in Iowa, were extremely close; yet the
marijuana issue did,not become important for either side.

These results indicate, then, thata position on the marijuana
issue did not generally constitute a political liability. This ap-~
pears to be true regardléss of the geographical location or politi-
cal philosophy of the state. '

Common Patterns of Process :

While each state surveyed underwent deliberation and change
somewhat differently, some patterns were in evidence: '

. The active support of legislative leaders was crucial
in those states that successfully passed legislation re- -
ducing pendlties, This support was missing in thcse
sta‘ces where leglslatlon was introduced but defeated

. In those states where decrlmmahzatlon 1eglslat10n
" passed, the law enforcement agencies either did not
take a strong position, were split on the issue, or
were satisfied with certain compromises in the law.,:
In both California and Colorado, the district attor-
neys association provided support that Was 1nfluen-
tial in the passage of the b111 e

. ’I‘he relationship of the marijuana legislation to related
pendlng bills varied significantly. In Ohio and Maine,
decriminalization was part of an overall revision of the

mTE,

o«

criminal code. In Ohio, this helped mirii.mize aiiy ad-
verse.reaction by the public; in Maine, it gave the de-
criminalization bill the added credlb:thty of the support

© of the revision commission.

‘I!
However, in C ''''
nalization bill was resented and pas sed w:.thout bemg
a part of a large ¥ill. And in at least two states,
Iowa and New Jersey, decriminalization legislation
failed’in spite of the potential for inclusion in a general

criminal code revision.

The severity of the existing penalty structure provided
the impetus for change in California and Colorado, In
Minnesota, the fact that previous reductions in mari-
juana penalties had occurred without severe conse~
quences was considered 1mportant to the passage of

the blll

In some instances, the extent of background research
on the-marijuana issue undertaken by policymakers
ortheir staff was directly related to the success of the
bill; such extensive work was done in Maine, Califor-
nia, and Ohio (which passed legislation) but not done
in Jowa and Louisiana (where legislation failed). How-
ever, in New Jersey, nearly every major drug-re-
lated agency, as well as the legislature, undertook
marijuana studles, but no s1gn1f1cant legislation was
passed

; ‘Generally, the study indicated that the Governors of the

nine states did not play a significant role in the debate
on the issue or with respect to the bill's final outcome,
This neutral stance, however, was importan’c, in that
the threat of veto was, in most cases, clearly absent

-and the "signal" from the Governor indicated generally

tacit support or Wulmgness to accept the 1eglsla’c1ve

, de0151on.

i

The percelved and publlc:lzed success of the Oregon 1aW
was significant and well—known in each state surveyed

In three s’cates—-l\/.[mnesota, Ohio, and Callforma-—

individuals and/or ‘public interest groups were sig~

, nlflcant in the decrlmmahzatlon process. Generally,

P
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however, internal legislative debate and decision-

making was more important,

In each state surveyéd the p}ess generally reported -
the legislative deliberations objectively. A majority *--
wag supportive of the decriminalization effort edi-

1

" torially, However, this was true in states which

did and did not pass decriminalization legislation,
Most legislators indicated, however, that the press
reaction was not influential in formulating their posi-
tion.

Generally, state agencies did not play an important

. role, either supportive or critical, in the decriminal-
. ization effort. In some states (e.g., Maine and Minne~

sota), however, they did provide information. One ex~
ception is New Jersey, where both the Department of
Health and the Attorney General's Office took positions
supporting decriminalization legislation, which to date
has been unsuccessful in the legislature.
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. FOOTNOTES

! A Pirst' Report of the Impact of California's New Marijuana Law (SB95),
State Office of Narcotics and Drug Abuse, December 197 6

2 The U, S, Department of Transportatlon conducted a si:udy of 300 fatal
traffic accidents in Boston from"1971-1974, in which 16 percent of the
drivers admitted to or were said to have been smoking marijuans with~
in 3 hours of the accident, although more than 50 percent of these had
also been using alcohol or some other drug. The findings are reported
in a three-volume report available from the National Technical Infor-

- mation Service, Springfield, Vw.rgmla, 22161:

I. Psychosocial Iden’cification of Drivers Responsible
for Fatal Vehicular Accidents in Bostoh.

II. An Analysis of Drivers Most Responsible for Fatal
Accidents vs. a Control Sample.

I, Marijuana and Driver Behavior; Historic and Social
Observations Among Fatal Accident Operators and a
Control Sample.

Cohtract No, DOT HS-310-3-595, May 1976,

3 Data are inconclusive on Ohio,

* This figure is based upon extrapolation from national figures for percent-
age of treatment monies spent on marijuana offenders in ’creatment pro-
grams, rather than on specific data from anesota.

Strategy Counc11 on Drug Abuse, Federal Strategy, Drug Abuse Pr'eventlon,
November 1976, p, 43.

 Glen D. ng, Executive Director, Internationsl Association of Chlefs of
Police, letter dated November 11, 19786, ~ :

- oo
2,
2,
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j}' « A GUIDE TO POLICY DECISIONMAKING
| . . .
J SR q

This chapter provides a "'drafter's guide' for policymakers
(whether executive or legislative) who have concluded that some por-
tion of marijuana~-related behavior should be decriminalized-~~meaning
that traditional criminal penalties for consumption-related behavior
should be substantially reduced. Field interviews during thig study
demonstrated that neither legislators nor criminal justice personnel
share a common conception of the precise content of "decriminaliza~
tion, " which is to say, of course, that the meaning of the “criminal"
sanction itself is ambiguous. For current purposes, however, the
term will be employed to refer to a threshold concept rather than a
definitional one: decrunmal:mzatmn is any statutory scheme under
which the "least serious'' marijuana-related behavior is not pumsh-
able by incarceration, o

J

Incarceration is a useful threshold device because the elimination
of the possibility of imprisonment and its attendant social s’clgma re-
flects a significant change in official attitudes toward marijuana of-

. fenses, because "tctadconfinement' is a sanction different in kind,
not only in degree, from other legal ‘Sanctlons, and-because the lesser
santtion suggests or requires a less severé and less elaborai,e appll-
cation of "crimitial" processes. , ~

Beyond this threshold, many Jmporfant questions must be. resolved.
These questions fall into two general categories: i
Q i o
1) What behavior should be "decriminalized"? On'.ly possession
of small amounts‘? " How small ? Gifts of small amounts to friends?
Non-profit "accomwmodation' sales to friends? Cultivation of a few
plants in the home?

{ (2) What residual sanctlons, if any, should be rétained to imple-,
“ment the state's interest in discouraging that behavior? Behatvior that
is "decriminalized"” may or may not remain subject to lesser Sanc«
tions. In each of the eight states which have already enacted ' '"decrim-
inalization'' reforms, the behavior in guestion is still pumshable by a
fine. In some of those states the behavior is st:l'l labeled a ''criminal
offense '--but even in some of these a person ''convicted'" of the offense
has no "record." Should the commission of a decriminalized offense
be punishable by a monetary penslty ? By participation in some educa~
tional or counseling program? Should the person.be booked and taken

. into custody afier detection of a ”decrlmmallzed“ offense? Shoulc%
such a person be stlgmatlzed by an "arrest” or "conviction' record?
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DEFINING DECRIMINALIZED OFFENSES -

Assuming that some, but not all, marijuana-related behavior is to
be decriminalized (or at least that penalties should be substant.lally
reduced), policymakers must define precisely Whic':h\&behavior is no
longer subject to the criminal sanction. Several“me})hods may be used
4o determine the area of marijuana-related behavior|for which the
criminal sanction is deemed appropriate, The polg;/tar by vs{hlch'leg—
islators should be directed in choosing among these alte.rnatlves isthe
impetus behind the drive for decriminalization, Thus, if, for reasons
of fairness, justice, or institutional integrity, the goal of refgrm is to
withdraw the criminal sanction from mere consumers of marijuana,
the statutes.should be revised in a way that most accurately distm.— .
guishes between consumption-related activity and commercial activity.
On the other hand, if the goal of reform is primarily to promote the
%f;-f'ficient administration of criminal justice by lightening the burder}
im?g:f;iged by the processing of petty marijuana'cas;es,' the’ issues raised
below niajr be resolved by restricting decriminalization to the narrow-
est range of behavior consistent with this goal. :

Tor the most part, drug offenses are separately defil.led for pos-
sessory conduct, distributional conduct, and manufacturmg (cultiva-
tion), Legislators have traditionally recognized thai‘: possessory ac-
tivity may be indicative of either intended consumption or .1nt‘e,n.ded
distribution depending on the amount possessed and other indicia of
intent. Similarly, legislators have been sufficiently aware of the pat~
terns of marijuana use that they have distinguished since tlr.le late
1960s between gratuitous (or nonprofit) transfer‘s among friends and
purely commercial activity. A similar distinction may be drawn ‘bej
tween forms of cultivation which may range from growing one plant in

a2 window box to a large scale agricultural enterprise.

 The material below will sketch the drafting alternatives f'or é'léfin—
ing decriminalized or least serious marijuana-related behavior in
three parts: pessessory conduct, noncommercial transfers, and non-

commercial cultivation.

Possessory Conduct

Traditionally the possession offense has been divide’c.l into at least
two gradations: simple possession and possession with intent to sell.
The penalties authorized for the latter category are more severe ’.chan
those authorized for the former, In addition, a clear—cu't leglslatlve
trend in recent years has been to dispense with proof of intent and"i.:o
substitute gradations of amount with correspondingly grgded pena}tles.
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Thus in discriminating between less serious and more serious ""jposses~
sory activity, legislatures have two devices at their disposal--intent
to sell and amount possessed--which can be combined in several dif-
ferent ways. The following discussion will present various options
and will assess the relative merits of each. ' o

v

The Pure Intent Approach A

This approach decriminalizes possession of any amount of mari-
juana unless the prosecution proves intent to sell. The principal ad-
vantage of this approach is that it mirrors the essential difference
between commercial activity! and possession for personal consump-
tion. The privas<y drawback is that the prosecution very seldom has
any independent evidence of intent to sell and therefore usually relies
on inferences from the amount of marijuana possessels

The pure intent approach, by.not utilizing a "bright line" distinc-

. tion ("bright line' refers to the amount level’used to legislatively dis~
“tinguish betwéen simple possession and possession with intent to sell),

does little to reduce the cost or enhance the fairness of enforcing
marijuana prohibitions. The user cannot reap the benefits of decrim- -
inalization, unless he:s able to adjust his conduct with assurance that

~ he will-avoid criminal ganctions. Even if lesser sanctions remain ap~.

plicable to noncriminal possession, criminal justice resources may be
unnecessarily squandered, because the police cannot recognize the de~
criminalized offense. Eventually the dommunication of prosecutorial
charging guidelines can solve this problem. But defendants charged
with criminal possession are more likely to go to trial under the pure
infent approach, because the prosecutor must prove actual intent--a
much harder task than proving that the amount possessed was. above a

“certain quantity. Since the deferidant has a greate:r chance of prevail-

ing under the pure intent approach, the prosecutt* will not possess as
much leverage to plea bargain, ‘ '

A variation of the pure intent &pj: - ach which would increase the
prosecutor's. leverage is to shift the burden of proof to the defendant.
Under this scheme, possession of any amount is presumed to be crim-~
inal unless the defendant proves that the possession was solely for
personal use.? The primary objection to this appriach is that it is

subject to serious constitutional challenges.

A Virginia statute that clas. . possession as a misdemeanor and
intent to sell as a felony was he¢i- iconstitutional on substantive due
process grounds, because it created a rebuttable presumption of intent"
to sell from the posséssion of any amount of marijuana.? - The court
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stated that no rational connection existed between the proved fact (pos- t both problems. Therefore policymakers who opt for the combined :
session) and the ultimate fact to be established (intent to distribute). ~ i ——method must be careful to select the one which is consonant with their 4
S 7 o - , ' decriminalization goals. : , = i
The second type of constitutional attack that has been levelejd‘ ‘
against similar statutes is that the presumption viol'ates the pmvﬂe ge | If the major impetus behind decriminalization is to remove only
against self-incrimination. The argument is that since the presump- the most petty consumption offenses from the system, then a statute
tion concerns the accused's state of mind, the only way he can rebut A could be drafted to make possession of above-the-line amounts always
. the presumption is to testify himself. Thus the presumption forces it ‘criminal and possession of below-the-line amounts criminal only if
the defendant to take the stand; if he exercises his constitutional right .  the prosecution proved intent to distribute. However, such a statute
_to remain silent, the presumption will require the jury to draw the - would retain all of the deficiencies of the pure intent approach for pos-
inference of intent to sell.t : : ' . session of below-the -line amounts. That is, this statute poses prob-
; : S ‘ lems of fairness and cost in the below-the-line cases, since in the
The final constitutional impediment to the creation of the presump- : ' absence of definitive prosecutorial guidelines, the seriousness of the
tion is that it may violate the Due Process Clause of the Fourteenth | - . arrestee's offense is indeterminate at the time of the offense. The
Amendment by shifting the burden of proof to the defendant, thereby . main advantage of this approach is that police and prosecutors have
destroying the presumption of innocence.’ : a tool (proof of intent) to use against '"dealers' who are careful to
~ ' L ' i ' possess only below-the-line amounts. Also a ''criminal’ above-the- -
None of the eight states that have adopted decriminalization provi- ' v line offense gives the prosecutor a plea~bargaining tool for persons
sions employed either version of the pure intent approach. charged with possession with intent to sell. R
The Pure Amount Approach : , : Alternatively, if the objective of decriminalization is to ameliorate
S L , : . ’ ' the unfairness of criminalizing an activity that is engaged in and ap- g
This approach would decriminalize possession below a specified proved by a large segment of the populace, then the legislature's bias
amount and retain the criminal penalty for possession of any. quantity. i would-be to decriminalize all consumption-related behavior, and a
in excess of that amount, without regard to intent to sell. Seven of i different statute would be fashioned. Possession of below-the-line
the eight s@g\s which have decriminalized mariji}l'an?havf_% uf}h‘z’ed, ! ke amounts would always be noncriminal, while above-the-line posses-. g
this approach. The principal advantages of this "bright line™ scheme Lo ; sion would Be noncriminal unless the prosecution proved intent to dis-
are fairness and efficiency: defining the offense by the gmount pos- ; § tribute. : ’ e |
' sessed permits both possessors and police to know precisely what. ’ - . , :
conduct is ”cfiminally"‘ prohibited; moreover, it gives the.pros,egutor : : g If it is feared that this approach will result in either too many
greater leverage to plea bargain with those ‘WhO possess above-the- o commercial dealers going free or too many contested cases due to
line amoimts. B : o ‘ - the prosecutor's ré/duced leverage, the legislature could shift to the
; e : ‘ e defendant the burdeh of proving "intent'" (to .consume) in cases involy- i
; The principal disadvantage of the bright-line method is that it may £ ing possession of above-the-line amounts,, This variation was adopted = - g
e e == Y98 8% once over- and under-inclusive. That is, this scheme may de-- ‘ ST - by Maine in its decriminalization statute. <A number of courts have o
‘ - criminalize the behavior of some sellers who possess amounts below _ * held such statutes constitutional on the ground that a rational relation-
- the line and make criminal the behavior of some consumers who: pos- L . ship exists between the proved fact (the amount possessed) and the ]
sess above-the-line quantities.® ey : o , presumed fact (intent to distribute).” It is essential to distinguish the ‘ .
; S L RN statute that creates the presumption of intent for possession of above- Sy
The Combined Approaches T s AR ' the-line amounts from the one that creates the presumption for any - o 3
D o : : , . : o o quantity. The case for finding no rational connection between the ;
If the legislature wants the advantages of the bright-line method o ~proved fact and the presumed fact is much stronger in the latter in-
but wishes to alleviate éither the under-inclusion or the over-inclu- ‘ o stance.t Nonetheless, at least one court struck down a statute that
sion, a scheme may be selected to combine the intent and the amount - established a presumption of intent to sell with possession of more
approaches. However, the same combined scheme cannot ameliorate " ' than 2 ounces of marijuana’ The court held that the presumption, -
CUBE o . ’ ’ ’ ’ ’ o “ ‘ g S & o 57 6 ;
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even when only applied to above-the-line amounts, shifted the burden

of proof to the defendant, destroyed the privilege aggamst self-incrim-
ination, and violated the due process clause, since there was no ra- i
tional connection between the proved fact and the presumed fact.to

The advantage of this latter approach over the pure amount ap~ i
proach is that it provides the possessor with an opportunity to contest i
the "presumed" fact--intent to distribute. Thus the person who pos-
sesses marijuana for personal use only in amounts near the borderline ,
will not be punished if the quantity is slightly in excess of the desig- |
nated amount. The disadvantage is that intent to distribute will be
part of the prosecution's case in every trial, even when the police are .
convinced that it was not intended solely for personal use. Thus trials i
will be more complicated (and more expensive), and some retail deal-
ers may be able to avoid serious sanctions even if they are detected

’ A

If policymakers wish to allevlate this problem and at the same time
retain the advantage of the modified approach, a statute creating a
"buffer zone'" might be drafted. This scheme would set two amounts,
X and Y. Possession of less than X would never be a criminal offense,
~while pOssession of more than Y would always be a criminal offense.
Possession of more than X but less than Y would be criminal only if
the prosecution proved intent to sell. 1 :

Amount De SLgnatlons

, Assuming that a state has decided to decriminalize some mari-
Juana-related behavior and that the state will implement that choice
: through the vehicle of one specific amount line, two subs1dlary ques~
tions must be answered: (1) Where should the amount line be drawn?
(2) should a distinction be drawn between public and private behavior?
In analyzing the spectrum of choices available to the states, it will be
useful to the state policymakers to examine how the eight states which
have recently adopted decriminalization measures addressed these ;
issues, which is descrlbed in the Volume 3 ‘case studles. i

VNN N A

Drawing a statutory ,amount line will necessarily be somewhat ar-
~ bitrary. It is obviously clear that a person possessing over a kilo-

- gram of marijuana is intending to sell it and that one in possession of

~ less than half an ounce is holding it for his personal use and that of hig
~ friends. Between these extremes, however, there is no precise line
for decrlmmallzatlon Wthh is & pI‘lOI‘l more approprlate than another.

Nonetheless, the pre01se hne should be selected Wlth the specnflo O
goal of ydecrlmmallzatlon in mind. If the goal is merely to cut down on i
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_ the most petty Ynuisance" arrests and to retain the criminal sanction

for as much marijuana-related conduct as possible, then the amount .
should,be relatively small, One ounce would appear apprcpmate,

since between 90 and 95 percent of all arrests are for simple posses -
sion, and of these, approximately two-thirds are for 1 ounce or less.?
Thus decriminalizing possession of 1 ounce or less weuld clearly re-
sult in a considerable savings in terms of police and court time. The \
1 ounce approach would also conform to current retail distribution
patterns of marijuana.!® Of the eight states which have decriminalized
some marijuana-related behavior, five states draw the line a‘c 1 ounce;!t
two others draw it at 1- 1/2 ounces .1’

If, on the other hand, the purpose of decriminalization is to ap-
proximate the distinction between commercial and consumer behavior,
a higher amount seems justified. Unfortunately available data are not
responsive to any effort to distinguish a seller from a user on the ba~
sis of the amount possessed. However, from both free access studies

. (where marijuana users are kept under observation and told to smoke

as much as they wish) and survey studies (in which users are asked
how much marijuana they consume), it is known that even a heavy user
would not use more than an ounce of marijuana in a weck.*® Neverthe-
less, it is probable that those engaging in strictly consumer activity
(including casual, not-for-profit distribution to friends) would be in
possession of amounts well in excess of 1 ounce. This is because

- marijuana is uspslly smoked communally; thus possessing more than 1

ounce does not necessarlly mean it is intended for gale. If the policy-
makers' bias is to err on the side of decriminalizing most consump-
tion-related behavior, perhaps Ohijo would be an appropriate example;
Ohio decriminalized possession of less than 100 grams (which is a
llttle more that 3-1/2 ounces).

One 'problem which the higher amount line leaves unresolved is
that of the commercially~oriented retailer who only carries amounts
of 4 ounces or less.but returns frequently to his ‘source. A remedy
for this situation would be the "buffer zone' statute described above.
Thus possesslon of less than’'l ounce would be decriminalized and
possession of over 4 ounces would remain a crime; possession of an
amount in the "buffer zone "would be a crime if the proseoutmn proved
1ntent to sell ' : :

 The Potency Problem

A
1

K
Ry

Once the 1egls1ature has demded upon .an amount (perhaps 4 ouncea)
the question remains 4 ounces. of What‘? ! Cannabis 1s a plant, and

o
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gtf’lf:‘e};gnFﬁliadrii'i‘ezfegéepgtl)aii'si%fs % 'Elqe %SyChoaCtive S ubsta.nge, delta- ‘ ‘ ,, The cost of the potenc“y apprbach 1s 'also a barrier. Implementa-

the pla;lt is variable “ep 1% 4 ‘e drug content in various parts of : tion would require that each police department equip its chemical lab~

resin, ﬂowprﬁ and ,leivr;esra A?lr ec.;c‘ggas;r‘l}gI m fhe following sequence: ? oratories for THC assays. Scientists at the National Institute on Drug
; Adbtot - &dmost nio THC is contained in the stems, | Abuse suggest that it is now technologically feasible to assay every

roats, or seedst? In addition, the level of THC varies among plants,

i . . S . s i . ISR .20
dedending upon agricultural conditions. Thus Mexican-grown mari- compound“sﬁelzed Pt that the cost-would be prohibliive

.

Jci??nii%il:i acnglah;sals Iquir lie;lst gi{csby weight; Colombian or Jamai- ? " The most serious indictment which can be leveled against the po- | ;
domestically alma f:: : g 9 to o percent; and marijuana grown : tency approach is that it will frustrate the goals of decriminalization. R
na' rofors {?; - 5ia v:ays cfogzams less than 1 per cent.” "Marijua- EO It would always be possible that any marijuana sample contained an
stems: "hashishI')'r‘ isif:iéon 01 t]i f.low?r s, leaves, seeds, and small : o excessive percentage of THC: Therefore the police theoretically
plant, " ond its potenc mas c;r;g . ? r ?Slél i‘,nd flowering tops of the would have to apprehend all persons possessing marijuana and send :
y may g‘ rom U.1 percent to 14 percent. B the drug to the lab for analysis. This would result in a greater, not :
Because of the varvi RPN R o a lesser, expenditure of scarce police resources in enforcing' mari- i
tained in various oo earymtg' ?moufnts of the p.sychqaqtlve ingredient con- ’ juana laws. In addition, the potency approach does not distinguish the
5 decriminalizatic?n SI;iIe‘?nlsléjszmthe:sd; I;g’t it has been suggested that o commercial seller from the consumer. The potency approach would'
preparations to exert a . i 1 gul elween more and 1ess‘ potent 0o : also retain the potential for harassment and selective enforcement that
* v a greater deterrent to using the more potent ‘ plagues the current system. Since the possessor would be in a legal

limbo pending outcome of the assay, a number of procedural problemsk

ones, Two methods of making this distinction have been proposed:
‘ ' would be presented. The courts would have to decide, for instance,

. The Potency Approach. Under this method criminal 1i :

e -~ ! ) ia~- ; . R , it
b111;y wotld depend upon the percentage of THC contained whether custody of’the possessor were authorized pe»pdmg thg analysis.
in the particular prej ion. gsi , B : ' ‘ . i
Gunce spof any caniaifgzrvizlé)lr; népf Ssesslgm of le:ss t%lan 4 , - Finally, the potency distinction would apparently be much ado about
potency were, for example, le ?}? ge:r.i € a crime if the i ‘nothing. In the past several years, the Drug Enforcement Adminis-

. gession of an, armount cgnt;.in'ss an percent. Pos- . tration has analyzed street samples of marijuana compounds. The -
> ' i alning more than 1 percent THC ' mean potency has been-0, 6 percent, and virtually every sample has

i ! i
” would remain a crime. , \
~ mes . fallen in the 0.5 percent to 1 percent range.?! L

-« The Form A, yach. Thi ' ; bl SN ' | : = S
possession olépi' Zi;lzes I;I;lrsnap}:j?oach would d‘ecrlmlna‘llze O Apparently the policymakers in each of the eight jurisdictions that
inal s ancg;f;n for anv amou taritjzan;aﬁd retain the crim - o ‘ have enacted decriminalization provisions were convinced of the mer-
| >ame bz y nt of hashish, S ‘ N : its of the arguments against the potency approach, because none of the
These tW0<‘3ﬁé‘0aches are discussed below. states adopted it. | , e
K i {4, The Potency Approach . The Form Approach E
d This appr ' TP + ~ The form approach has two problems: one definitional and one
frustratioé) I:)fcﬁlc;h 12)2:5125 ;hdl”e?‘f’as,m pr Ob}ems- falrn_ess, cost, and ) : : substantive. The definitional problem has largely been ignored. The R
Seen in the fund. & tal ‘i e}cr 1m1na11‘zgtilon.» The fairness aspect is - 1972 National Commission on Marihuana and Drug Abuse noted that e T
réﬁéand mens ;erﬁec?oincfizgh?t];lea?iesn ; przfnr C'rl-mmal l’av;lthat actus ‘ F N while nine states at that time distinguished between marijuana and
el Selle Tea coinciae; L 18, rson is generally not held , : ; . ; . : . ; AR . ish:
Crfnlnally liable unless he has the intention to commit thz proscribed SR T h'aShlS,h tor punlshmgnt‘ RTRoTee, voniy Virgiia fetied hashish
ﬁ?s *Sugplier’s:r?dsgf oln;;g mar}gluvana _cle?ar .1y C'ennotv,knov.v‘the potency of © R  The resin extracted from any part of the plant cannabis sa-
inal Sancz’i’on e theor e Ori € a potency distinction would impose the erim- i tiva, whether growing or not, and every compound, manufac-
) | Se e c?uld Bokhave known that they were com- i A ture, salt derivative, mixture or preparation of such resins,

mitting a crime.!® « ; it
‘ ~or any resin extracted from the mature stalks of said plant:

[y
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The National Commisgion continued:

Naturally, the key word is ""resin." But rather than rep-"
resenting a clear physical distinction, "resin' is merely a
convenignt label for describing certain substances exuded
by many plants, all of which have certain properties in com-
mon. For example, they are brittle in golid form and melt
when heated. P

- o ] Vi

The problem is that '"marihuana' rri/i/xtures contain some

resins and "hashish' preparations often contain plant parts
. other than resins.” So, for legal purposes, resin is not the

only factor. How could it be defined ? Predominantly resin?

Substantially resin? Any such formalation might well fall to‘

a vagueness attack.?? o

‘The substantive challenge arises from the fact that there are weak
samples of hashish that contain less THC than some strong marijuana
co;:npounds 2% Although the DEA has located hashish samples that con-
tain as much as 14 percent THC, the mean of the samples was 2.6
bercent. Moreover, two-thirds of the preparations analyzed were be-

Successfully mount a due process challenge to a statute that punishes

him while permitting the person possessing a more potent marijuana,

i

mixture to escape criminal liability.
no ratlonal purpose, It clearly does not separate sellers from con-
sumers; and since there is very little potency distinction between the

v,me?an ?,‘ample of each form, the distinction canndt be justified on the
* potential for disparate effects on health. g

' ];)espite these objections, five of the eight states that have decrim-
inalized some marijuana-related behavior have nonetheless retained
the criminal sanction for possession of hashish?* In addition, South
Dakota, while decriminalizing possession of 1 ou,ric,e of marij,uana‘,

- retained the criminal sanction for'possession:of over 10 grams of

hashish (about one-third of an ounce). , e

‘If policymakers are determined to exert a greater deterrent
against the use of the most potent Preparations, a more sensible ap-
proach would be to distinguish between hash oil and other forms of
cannabis, Sincg‘: hash oil is in liquid form, such a distinction would .
be a fgcile one to make, both for users and for police. ‘Fufthei‘more‘
there is a sigq;'jﬁcant difference in terms of aveirage potency‘between’
hash oil and the other two forms of the drug. Although nearly all
samples of both marijuana and hashish contained less than 3 ;)erce‘ht :

Ny
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The person possessing weak hashish might

Noreover, the distinction serves

o

* vate rdids.,

- THC, thetlowest potericy found for hash oil is:10 percent, and the

mean is 17 percent, Of the two states which decriminalized posses -
sion of "hashish" as well as that of marijuana, only Ohio excluded

hash oil from the decriminalization provisions.

The Location Problém
The final issue to be addressed regarding possessory activity is
whether a distinction should be drawn betweeri public and private be-
havior, To the exteirt that "decriminalization is designed to congerve
enforcement resources and to preserve valuess of privacy by reducing
the likelihood of intrusionby law enforcement in the home, a strong

case can be made for reserving any residual sanction (e.g., fines) for

only public behavior. Public behavior would E;L.nclude‘ public use (which
should be penalized in any event like public uge of alcohol is in most

jurisdictions) and pogsessionof less than the specified amount in pub-
lic (which should be defined to ‘include possession in moving vehicles).

The main reason for excluding possession in a "private" location
from the sanctioning provision is that the thre¢at of iﬁtru_siong into the
‘home is of limited deterrent value under any foreseeable enforcement
circumstances. Indeed, the overwhelming proportion of marijuana
arrests under current minimal statutes.occuzs in the context of police
patrol activities --on the street or in connectipn with vehicle searches.
In addition, the detection of marijuana consurnption in the home should
be a low priority for police investigative rescurces in any event. An
explicit decriminalization of private possession would both establish a
clear legislative guideline on this point and eliminate the risk of ha-
rassment and discriminatory enforcement prectices attendant to pri-

. ! v
‘ !

It should bé noted that retention of ”‘civil”ijé‘penalties for private

possession will not’eliminate these problems, If private possession of ’

less than the statutory amount remains a noneriminal offense, users
can still be apprehended in the home, Moreover, possession of a
small amount might be used as a pretext for geardhing the home for
larger amounts, or even for arrest on suspicion of possessing larger

amounts. To prevent these intrusions, private possession of less than

the desighated amount could be excluded from the definition of non-
criminal as well as criminal ‘marijuana offenges. (Alternatively, the .
designated amount for private possession could be increased or re-
placed by a requirement of "intént to sell. ") ‘Such a statutory scheme
would tend to.channel marijuana use into private locations, which
would have the effect of reducing the likelihood of intoxication and
incapacitated behavior in public, including driving.

&
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Only two of the states that have decriminalized some marijuans
conduct have discriminated between public and private behavior. In
Alaska, there is no criminal sanction for private personal use or pos-
session of any amount (without intent to sell). In fact, it has been held
that imposition of criminal liability for mere possessgion in private is
unconstitutional.® Any public use and public possession of more than 1
ounce is a misderneanor in Alaska. Colorado labels public "display"
or use of cannabis as a crime. While the other six states did not ad-
dress the problem of public use directly, all states have statutes pro-
hibiting intoxication in public, and public use of any amount of mari-
juana would uidoubtedly give the police probable cause to apprehend
the individugi, Nonetheless, if the leg;;sléture has decided that public
use should be prohibited, that intentioni should be made manifest in the
statute. ‘

[

Distributive Conduct

As in the clasgification of possession, division of the sale or dis-
tribution offense into two or more categories is necessary to distin-
guish between commercial activity and activity that is primarily "con-
sumption-related.” Not all marijuana transactions are commercial in
character. Casusl transfers are commonplace in the experience of
most users, partly because of the difficulty of obtaining the drug, and
partly because, unlike the use of narcotics, marijuana use is a social

; experience, The most frequeg'it type of transfer is probably the gift of
W ' a sngall amount for immediate use (e.g., when a marijuana cigarette
o is passed around). However, other kinds of transfers are also quite
i common. Collective purchases of up to 1 pound may be distributed via
transactions in which each buyer pays his share of the aggregate cost.
In addition, students and other users with limited income sometimes
sell small amounts at a slight profit to pay for their own use. ‘

The "casual” distribution of small amounts of marijuana is the

functional equivalent of possession of small amounts of the drug. In

~ recognition of this fact, Congress and 18 states treat transfers of

., small amounts of marijuana "without remuneration' or "without profit"

=as misdemeanor rather than felonious sales. In 1972 the National
Commission on Marihuana and Drug Abuse concluded that, under the
same rationale, these casual transfers should be decriminalized if
they occur in private.?8  ~

Undoubtedly it is possible to distinguish these "casual' distribu-
tive transactions (et least on a quantitative basis) from smuggling and
other commercial activity that involves large amounts of marijuana

a1 a;xd,ﬁ consequently, large profits. If, for the same reasons that have
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prompted decriminalization of noncommercial possessgory activity,
legislators wish to draw a line at some point along the spectrum of
distribution activity, and to decriminalize below-the-line transfers,
the primary decisions to be made are how and where to draw the line.

The "how' problem has two aspects. One is the nature of the
transaction itself and the second is the amount transferred. A legis~ °
lator attempting to identify consumption-related transfers might pro-
vide more lenient penalties if the transfer is a gift and does not result
in a profit, or if the profit is less than a specified minimum, In terms
of proof, the most convenient place to draw the line is at gifts. ''Cost-
only" transfers arguably should not remain criminal. However, ef-
forts to distinguish nonprofit transactions from profitallle ones will
prove difficult (although not impossible, especially if evidence about
current market conditions is easily obtained)?’ It is important to con-
sider whether case-by-case adjudications on "profit" are worth the

‘effort when only small amounts are involved.

<

The second relevant aspect of distribution activity is the amount
transferred. A statute that employs a designated amount could avoid
the proof problems by in effect creating a statutory presumption, as
with possession offenses; it is also easy to amend such a statute to
increase or decrease the number of offenders who will be subject to
the lesser penalty, simply by increasing or decreasing the designated
amount. However, the competing consideration is that retail dealers
may adjust their behavior to the contours of the law, never transfer-
ring more than the specified amount. .

Given the available classification devices (giftprofit and amounts),
several policy choices are possible. Decriminalization of gifts only
is probably the minimum revision that is consistent with deé¢riminali~
zation of possession. Therefore it can be argued that gifts, which are
rarely detected and rarely involve substantial amounts of marijuana,
should be accorded the same penalty status as possession of small
amounts. Clearly the transferor is an '"accommodating' user, and
it,can be argued that different legal consequences would be unfajr.

Whether the scope of the decrimmalizg‘\d offense should be extended,
beyond gifts (i.e., to include nonprofit sales, sales of small amounts, -
or both) is a decision that should be guided by the fiindamental.goals of
the policymaker, ,(The danger always exists that decriminalization of
any kind of sale will create a loophole for professional retailers. By .
adjusting his trading patterns so as to make many small sales instead
of a fewlarge ones, a small~time retailer might be able to continuea
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profitable commercial operation without risking any sanctions more
severe than an occasional fine. \

A policymaker whese primary goal is to dedrease criminal justice ,;
costs by cutting down on prosecutions of insignificant offenses would
probably want to adopt a gifts-only provision and avoid the loophole
problem. Policymakers who, for'reasons of fairness or compassion,
are interested in withdrawing unnecessarily harsh criminal sanctions
from most offenders whose activity does not pose a serious threat to
public order, may want to extend the coverage of the decriminalized
offense beyond gifts. Such a legislator would be aiming to remove the
criminal sanction from as much unequivocably consumption-related
behavior as possible while remaining consistent with a social policy
of discouraging marijuana use.

If the latter policy alternative is chosen, the problem is how to
design legislation that covers most consumer activity without opening
a wide loophole for commercial activity. Sales are much more am-
biguous than gifts. A sale of 2 ounces may be a simple "accommoda-
tion'" beiween two users, one purchasing part of another's supply at
cost; or it may be part of a large-scale, profitmaking retail enter-
prise. Because the amount of profit on a sale is not easily proved
and is only generally related to the amount sold, the available classi-~
fication methods (profit and amount) will not succeed in distinguishing
every accommodation sale from every commercial sale.

The legislator must simply aim to devise a realistic classification
that can be applied with reasonable convenience. One approach is to
choose a relatively low amount (e.g., 1/2 ounce or 1 ounce). Another
approach is to choose a somewhat higher amount and combine the
profit and amount methods. For example, legislation could provide

.that a sale of less than 2 ounces is not a criminal offense and that a

sale of more than 2 ounces is not a criminal offense if the defendant
proves that'he made no profit.

After an appropriate method of classifying sales has been chosen,
the amount of marijuana, or the percentage of profit, must be desig-
nated that will qualify as an accommodation sale. Clearly, increasing
the designated amount also increases the concern about the loophole
effect; and conversely, decreasing the amount decreases the number
of consumers whose customary marijuana behavior has been decrim-~
inalized. Resolution of this dilemma depends, in part, on an assess-
ment of the practical significance of the loophole effect. Decrimi- &
nalization of sales of small amounts may in fact induce retailers fo
decrease the risk of apprehension by adjusting distribution patterns, .
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and it may also induce enterprising consumers to enter the marijuana
trade at the retail level. But neither of these effects willl be signifi-
cant unless the criminal.»renalties already in force, as well as those
that will remain after decriminzlization, have a significant deterrent
effect on persons who are inclined to engage in commercial activity. .
The deterrent effect of criminal sanctions depends to a large extent on
the level of enforcement. Thus, if enforcement of laws against com=
mercial sale id weak and is likely to remain weak, closing loopholes
is probably not as important as giving fair treatment to the few Who
are caught. On the other hand, if enforcement is strict, something
may be gained by setting a low designated amount to ensure that re-
tailers do not escape punishment.

Another consideration that may influence the selection of a desig-
nated amount is the importance that policymakers attach to prosecution
of retailers who profit from the sale of small amounts. Obvi ously, a
designated amount of 2 ounces cannot possibly affect the operations of
dealers who customarily transfer amounts over 5 pounds. It would be -
much too inconvenient to divide up a transaction of that magnitude into

~enough separate transfers to qualify as decriminalized activity. If

policymakers decide that marijuana enforcement.efforts should be di~
rected overwhelmingly at major sources of supply, the exister%ce of a
loophole for small-scale retailers becomes a matter of little concern.?®

Those who perceive the creation of a loophole as a serious proh-
lem will want to limit the scope of decriminalization to small amounts,
nonprofit trarisaciiions, or gifts only. Making this policy choice does
not, however, mean that all "commercial” marijuana offenses must be
treated the satne. Depending on the relative importance attached to
proportionality as a limiting principle in the application of criminaL}
sanctions to comrercial activity, policymakers may decide to subdi-
vide the criminal offense of sale into categories that reflect the rel-
ative seriousness of the offense. Thus, it is possible to have legis~- -
lation that classifies as a misdemeanor those transiers that ale too =

.. serious to qualify for decriminalization but not serious encugh to merit

felony treatment. .

Cultivation for Personal Use

The overwhelming majority of marijuana consumed in the United
States has been irmported from Mexico, the Caribbean, or Central and
South America. Although visitors to these countries may smugglef ,
small amounts for their own use, most illicit importation is commer=
cial in nature and involves substantial amounts.
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Although domestic cultivation of marijuana has never been a seri-
ous problem (because its THC content is relatively low), the plant is ~
easily cuitivated and can even be grown indoors. Because it is a rel-
atively simple matter to prepare marijuana for use, small-scale cul-
tivation of the weed is a relatlvely widespread practice in the United
States. . =

Under current penalty schemes, cultivation of any amount is pun-
ishable in most statutes as a serious felony with penalfles usually as

‘severe as those for sale. It seems clear that legislators mterested

in ratlonahzmg ’chelr marijuana penalty statute could, at a minimum,
revise and ''grade' cultivation penalties to distinguish between com-
mercial and noncommercial activity. Assuming that cultivation of
small amounts for personal use shr.uld be subjected to lesser sanoz
tions than commercial cultivation, the familiar problem remains ¢f
setting the amount Limitation. This problem is addressed below %fter
discussion about Whe’cher the reduced sanction for cultivation fo# per-
sonal use should be a "criminal'’ one or encompassed, w:Lthln the class
of decrlmlnallzed behavior,

A Iegislator interested in conserving criminal justice resources
while maximizing the deterrent value of the law probably would not be
intzrested in decriminalizing cultivation. Not many arrests are made
for this activity, and any increase in arrests after decriminalization

of possession Would be slight.. However, a legislator who wants "dis~
propor’c:tonate criminal penalties removed from private, consumptlon- :

related behavior, would pre sumably decide to decriminalize cultivation
for personal use because ,11: falls within the rationale for decriminali-
zation, It could be argued that since cultivation of small amounts: of
marijuana is not a serious threat to soci. ety, enforcement of criminal
sanctions against the few who are detected may appear unnecessarily
harsh and unfair, It could further be argued that discreet cultivation
of marijuana on one's own property for home consumptlon is within the

“ambit of behavior that could be immunized frc/m what many believe are

mtrusmns by law enforcement authorities mto the privacy of the home.

<t might be argued, however, that decriminalization of home cul-
tivation would increase the availability of marijuana and result in an

increased frequency of consumption. Under this view, there is-a dif-

ference in kind (not only in degree) between decriminalization of pos-
sessory conduct and decriminalization of cultivation. Decriminaliza-
tion of possessory conduct makes it possible for marijuana users to
keep a limited supply on hand without risking serious penalties. De-
criminalization of cultivation, however, will increase the number of
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users who maintain a potentially unlimited source of supply. If culti~-
vation for personal use were decriminalized, it would be theoretically
possible for every user to grow and consume, in relative safety, as
much marijuana as he pleased. Even the risk of incurring a fine or
having the plants confiscated would not be very great 1f the cultlvatlon

~was carried out on private property out of public view.?®

One answer to this contention may be that the ultimate social goal
of marijuana prohibition (reducing the adverse social consequences of

marijuana use) is better served by a sanctioning system which encour-

ages home consumption by users than in one which deters it. Most
homegrown marijuana is less potent than imported contraband and its

use would presumably diminish any adverse health consequences that g

might occur’as a result of use. In addition, since users who grow
their own marijuana would not be supporting the commercial market,
decriminalizing personal cultivation might reduce the aggregate de-
mand for smuggled contraband and thereby increase the price and re-
duce the demand still further. Finally, users who choose to 'grow
their own' are no longer in constant contact with dealers who may

“offer them other illicit items for sale.

However this issue (decriminalization) is resolved, legislators
could attempt to grade the penalties for cultivation, reducing the pen-
alty for private cultivation of small amounts to a mlsdemeanor. ,

Whether decrlmmallzed or reduced to a mlsdemeanor, the ques-
tion arises how this ''srnall amount” line should be drawn. . Since much

" of the marijuana plant cannot be consumed, it may be ‘advisable to

designate a number of plants, rather than weight, as the unit of mea- .
sure that will yield approximately the amount of usable marijuana .~

which is the basis for decriminalization of possession. Alternatively,

policymakers may want to set a smaller number to reflect the impor-
tance they attach to discouragement of cultivation,- or a larger number
to reflect the fact that a single batch of plants is often mteﬁded to yield

a year's supply of marijuana.

SELECTING SANCTIONS FOR MARIJUANA USERS:
"NONC RIMINAL" SANCTIONS IN CONTEXT

For purposes of the following analysis, it is assumed that the de~
cisionmaker, whether it be the Governor or the legislature, has al-
ready concluded that possession of marijuana for personal use and
other consumption-related activity (however defined) should not he
punishable by incarceration. In other words, it will be assumed that
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the decisionmaker has concluded that the possible deterrent value of

a threat of incarceration is outweighed by the individual injustices and
the procedural inefficiencies that are introduced into the system by
authorizing imprisonment for the "least serious' marijuana behavior,
In addition, the legislator may also have concluded that incarceration,
as a sanction, is disproportionate to the offense in terms of its relative
seriousness. Within this framework, many additional issues must be
resolved in terms of both the post-conviction consequences of conviction
for the least serious marijuana-related activity, ard the post-arrest
consequences of being detected and apprehended for such an offense,
both of which are addressed in later parts of this section. First, how-
ever, it is useful to place the sanctioning choices now being made for
marijuana use against the backdrop of two generic reform trends in the
criminal law.

"Overcriminalization' and Law Reform

For some years now, criminal law reformers and commentators

‘have called attention to the adverse institutional effects of "overcrim-

inalization, ! recommending that many disapproved behaviors (such
as consensual sexual behavior, public drunkenness, marijuana use,
gambling, and abortion) be removed from the sphere of the criminal
law. The "imits" of the criminal sanction are numerous. First, a

diminished respect for the law is occasioned by society's retaining the

criminal sanction for these activities in name but not enforcing them,
That is, the behavior is condemned in words (the law) but'not in deeds
(prosecutions). As Professor Kadish asserts in a 1967 article in Annals:
"Moral adjurations vulnerable to a charg ¢~ ?Wpocmsy are gelf-defeat-
ing no less in law than elsewhere, " 3¢

Second, criminalization of less sevisus behavior may actually
breed crime rather than reduce it. 'l..cent studies leave little doubt
that imprisonment sometimes aggravates an individual's propensities

: toward crime.’t Thus, in the case of the perpetrators of "less seri~

ous ¢ctxons, 1’5 may well be that imprisonment itself generates future
"more serious" offenses. For this reason, several major authorities

(including the National Advisory Commission on Criminal Justice Stan-

dards and Goals and the American Bar Association Standards) have
recommended that probation be the standard penalty, with incarcera-
tion reserved for cases in which special reasons for imposing it exist.??
With respect to marijuana, the very illegality of the drug itself--with-
out regard to incarceration~--may lead to "'more serious' behavior.
That is, since the drug is illegal, users must secure it in an illicit
marketplace, which. heightens the risk that marijuana users will be
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exposed to the ""harder drugs which are also available in the market-
place.33 j :

Third, marijuana use, like other private, consensuai conduct, is
difficult to detect (andy thus, to deter) within the bounda%‘c'les\lof consti-~
tutional norms governing police behavior. Because there is no injured
party to bring violations to the attention of the police, the police are
forced to resort to apprehension strategies--such as entrapment, the
use of informants, or illegal searches and seizures which may later -
be the subject of perjured police testimony in court--which demean
not only the officers personally but also the process of law enforce=
ment itself.’* This unenforceability in turn gives rise to opportunities
for corruption of and selective enforcement by police, both of which
are institutionally damaging to the process of law enforcement. o

finally, there is the tremendous cost of enforcing pI'OhlblthnS
against "consensual' crimes. Efforts to release public resources
from the duty of enforcing these laws should not be discounted, par-
ticularly in light of the steadily increasing volume of violent grime
and the ever-diminishing capacity of the law enforcement agencies to
deal with it. Recognizing that the efforts to enforce the laws against
prostitution, gambling, and drug use have not significantly reduced
the availability of those vices, and weighing this against the tremen-
dous cost and adverse institutional effects of that effort, Professor
Kadish concludes: ''It seems fair to say that in few areas of the crim-
inal law have we paid so much for so little. "% In response to these
considerations several states have recently decriminalized homosex-
uality, fornicatioi; and other consensual sexual offenses, and major

_steps have been taken in most states to decriminalize public drunken-

ness. In particular, most states have adopted the provisions of the
Uniform Alcohol Intoxication and Treatment Act that substitutes non-=
criminal bases for intervention in cases involving alcohollcs and per-
sons incapacitated by alcohol use. s S

The trend toward decriminalization of marijuana use and. consump~

. tion-related behavior must be seen against the backdrop of these ge-

neric efforts:to.redefine the scope of the criminal law. In 1972, when

" the National Commission on Marihuana and Drug Abuse recommended

tWat the criminal sanction be withdrawn from possession and other

,consumptlon -related behavior, the commission placed its recommen-
dation in the context of these broader trands of crlmmal law reforme..

Similarly, the American Bar Association, the National Conference of
Commissioners on Uniform State Laws, the National Advisory Com-
mission on Criminal Justice Standards and Goals, and other expert
bodies concerned with the administration of criminal justice, have
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viewed marl;]uana decmmmahzatlon as merely one aspect of the "over-
criminalization' problem.

The Search for "Noncriminal'' Sanctions

A related trend in criminal law reform pertains to the search for
noncriminal sanctions for behavior which is disapproved but is not
thought to be serious enough to warrant punishment by incarceration
and stigmatization implicit in criminal sanction. For several decades,
drafters of criminal codes and interested commentators and legisla-
tors have acknowledged that the criminal sanction may be too potent,
too stigmatizing, and too cumibersome from a procedural standpoint

" for much disapproved behavior. Particular emphasis has been placed

on regulatory offenses and other kinds of conduct which, though disap-
proved and discouraged, are not regarded as morally offensive. For
example, the National Advisory Commission on Criminal Justice Stan-
dards and Goals, whose mandate was to formulate national standards
for crime reduction and prevention at the state and local level, sug-
gested removal of certain offenses from the criminal justice system

- when the harms governed by them might be more properly controlled “

by civil regulatory bodies. Included in this category are minor traffic
violations, violations of buildirig codes, zoning ordinances, health and

- safety regulations, and evasion of stafe taxes. The Advisory Com-

mission also suggested removing drug offenses frorn state criminal
codes, if diversion options wexe feasible.

In 1962, the draft»rs of the Model Penal Code proposed that legis-
latures create a ''civil violation, " punishable solely by a fine whose
maxnnum amount is $500, and resulting in none of the adverse legal
}zonsequences which are attendant upon conviction of a criminal of~
. fense. Several states (e.g., Oregon, Connectxcut, and Mlnnesota)
have adopted the Model Penal Code civil v101at10n concept, extending
it to offenses such as marijuana possession, employment of minors in
places of entertainment, driver training school regulations, and traf-
fic offenses. Several other states have created a lesser offense Whlch
is not punishable by incarceration and which is not called a crime,
~even though nothmg specific is said about the legal consequences of
"conviction": Delaware (violation), Kentucky (violation), Illinois (petty
offense), and Utah (infraction). Fmally, it is noteworthy that New
York classifies smne offenses as ''violations, " which are not crimes

. but-are nonetheless pumshable by up to 15 days in n,rlson. (It may be

that the major purpose of this "Jecriminalized sanction' is not being
achieved, since a violation is punishable by a jail term.) Vehicle of-
fenses and violations of construction regulations are examples of be-

‘havior punishable as violatigns rather than as crimes in New York.

2
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In addition, juvenile offenses and proceedmgs for civil commit-
ment have for many years been handled in a manner that departs sig-
nlflcantly from the standard criminal pattern. Thus juvenile offenders

are "delinquent' rather than "criminals, ' the records of their mis~.

deeds are sealed, and procedures are more informal and primarily

geared toward rehabilitation. Once again, the theory behind the dif-

ference is a recognition that the blunt instruments of the criminal
justice system are both inappropriate and unfalr in attempting to deal
with certain kinds of behavior.

There is a pragmatic reason--quite apart from notions of fair--
ness--why such problems should not be dealt with in the criminal
mode. ‘Herbert Packer argues that much of the criminal law's deter-
vent value derives from its stigmatic effects, and the imposition of
the criminal label in contexts, such as regulatory offenses, which are
viewed by large segments of the population as nonculpable dilutes that
stigma: '"The ends of the criminal sanction are disserved if the notion

becomes widespread that being convicted of a ¢rime is no worse than ...
coming down with a bad cold.'"¥" In the same manner, the drafters of =

the Model Penal Code felt that the violation concept ''. . . will serve
the legitimate needs of enforcement, without diluting the concept of
crime or authorizing the abusive use of sanctions of imprisponment, "33‘
Again, the recent legislative movements in several states to sub-—
stitute civil sanctions for criminal ones in connection Wlth possession
of marijuana for personal use and other consumption-related activity
should be viewed against the béckdrop of this generic effort to utilize
noncrlmlnal sanctions. Indeed, several (four of 13) members of the
Marihuana Commission who concluded that they were unwilling to
withdraw all sanctions from marijuana-related activity, were none-
theless unwilling to continue to utilize the criminal sanction. They
specifically recommended that*marijuana possessmn and other con~
Sumptlon-related activity be punishable by a civil fine.

An Overview of “Less Cmmmal" Sarmtlons ‘

Alternative sa.nctlomng devides, Whlch may be used in connection
with marijuana-related activity, are analyzed later in this chapter.
Unfortunately, as'is indicated by the summary of current state.laws in
Volume 3, the traditional distinction between civil and criminal sanc-
tlon\\ is inadequate from both a descriptive and a prescriptive stand-
point.” Once legislators or other decigionmakers have concluded that
a particular behavior is not as deserving as more serious behavior of
criminal stigma and imprisonment, the sanctioning consequences of
violating the law may be ameliorated without changing the statutory

s
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label. Thus, a criminal offense may be punishable by a fine only.3®
Also, even if the offense is punishable by imprisonment, use of sys-
tematic diversion programs may undermine the original classification
as a crime. Finally, specific provisions may be made to minimize
the likelihood of deprivation of liberty after arrest (through citation

. programs), and-the consequences of conviction may be ameliorated
through specific provisions permitting record expungement and a
statement of "no record" on job applications. o ,,

The ambiguity runs in the other direction also. Thus, even when
\ an offense is classified as a civil violation for purposes of record con-
\sequences, the legislature might provide that the offense is still pun-
‘ghable by a period of confinement. For example, the Senate Judici-
aj Committee's 1976 bill revising the federal o‘}riminal law created a
cgtegory of civil infractions (noncriminal) but afithorized the judge to

f/éntence a violator to up to 15 days in jail. The New York provisions

//described earlier have the same effect. -

As should be apparent, there is currently no "bright line" between

'K " criminal and civil sanctions; instead, legislators have at their dispo-

sal a continuum of sanctions which are more or legs severe and more
%, or less "criminal” along a number of different dimensions. To facil-
itate the analysis in the following pages, we will approach the matter
functionally. In this connection, it is useful to recognize that involve-
ment in the sanctioning process begins after apprehension for the of-
fense, and that some sanctions take effect even before an adjudication:

. post~arrest consequences: :
¥
A
I

. injury to reputation (record consequen,éeé of
arrest); ' /
. 7
_

. deprivation of physical liberty (custg;"dy); and -

i

o
AN
:

. deprivation of propérty/inconvenience (associ-
ated with appearance in court and defending
oneself). A o

. post-conviction consequences:

. deprivation of physical liberty (j:ii.l or lessef
deprivation); | ‘ , |
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. deprivation of property (fine); and

. injury to reputation (record consequences of
conviction). ‘

It is important also to recognize that the choice of a particular
sanctioning devicé carries procedural implications from a constitu-
tional standpoint, and that these implications do not necessarily par-~
allel the use of criminal or civil labels. For example, the possibility
that a jail term may be imposéd, even for'a day, means that indigent
defendants must be provided counsel; on the other hand, no jury trial
is required unless the defendant can be sentenced.to more than 6
months in jail. The confusionis reflected in the fact that it is not
clear whether and under what circumstances the standard of proof
must be "beyond a reasonable doubt' (the criminal standard) as com-

. ) . B . tH :
- pared with "elear and convincing” evidence or a "'preponderance of

the evidence" (the more or less civil standards).

MODIFYING THE CRIMINAL SANCTION:
POST-CONVICTION CONSEQUENGES |

Assuming that imprisonment is regarded as an unjust and/ or inef-
ficient sanction for consumption-related conduct, several remaining
questions must be resolved regarding the legal consequences of the
occurrence of such conduct. ' :

Should the conduct be punishable by any type of legal sanc-
tions ? If so, what type of sanction is appropriate ?

. In addition to whatever deprivafion of property is as-
‘sessed, should a violation also be punishable by the im-
position of a criminal record? If so, to what extent
should the ordinary consequences of such a record be
ameliorated? .

‘ . If the sanction is a fine, how much should it bé and what
N . should be the consequences of nox;payment?

. Shouldi the sfanctionq be increased for subsequent offenses

by the samne offender? , ] .

¢

. Aés } ing that least serious consumption-related behav-
 ior by adults is punishable ]gy a fine, must any special
provisions be made for minors ? :
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’I‘he Necessity of Legal Sanctions

. Two of the traditional purposes of penal provisions-zincapacita-
tion of dangerous offenders and punishment of intrinsically immoral
behavior--are wholly inapplicable to these marijuana offenses. In-
stead the possible utility of a sanction for this conduct lies in its im-~
plementation of a policy aiming to discourage marijuana consumption,
In theory, legal coercion (less severe than the threat of imprisonihent)
can do this by: o SR v J

\ J
. deterring the prohibited beha@r;or;
. symbolizing social disapproval of the behavior and thereby
" reinforcing attitudes unfavorable' to consumption; and

. prov@d.ing legal leverage to channel“'detected users into
specific programs designed to discourage consumption.

‘ As a practical matter, the incremental deterrent effect of a fine
is probably not substantial. For the most part, individual decisioris
to experiment with marijuana have not been influenced in recent years
by the fear of legal sanctions. Instead, the prohibitions against dis-
tribution force the traffic underground and thereby gj:‘ircumscribe the

- population with an opportunity to experiment. Inj addition, these pro-

hibition‘s, which establish the conditions of availability, have a much
movre significant impact on ‘contain’ing the population of continizing us -
ers (at less than 50 percent of the experimenters) than does the threat
of sanctions for possession. A fine applied with certé‘inty would de-~
press the rate of increased experimentation among previously Gniniti-
ated populations. Although there are no data measuring the increased
rate of experimentation when sanctions are removed, the data in states
which have enacted fines are consistent with this analysis. The op*
portunity to consume occurs mainly in private, At best the con’cinﬁing
sanctions against possession will serve to discourage cormmitted users
from transporting their marijuana on their person or in their vehicles

‘when they venture into public.

. “While the 'leverage' value of legal sanctions may be sig;lificant
mponnéction with alcoholism and heroin addiction, it would appear
minimal where marijuana is concerned. The overwhelming méjority
of persons who experiment with marijuana and use it recreationally
are not :Ln need of '"treatment."” They are indistinguishable from their
nonmarijuana-using peers by any criterion other than their marijuana
use, Instead, the main value of leverage is "educational' and pre-

ventiye rather than therapeutic. But the question arises whether the
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costs of enforcing such a sanction and maintaining an educational pro-
gram (like driver education classes) are worth the likely payoff. If
the point is to counsel against the use of more harmful substances,
this seems a more costly and unnecessarily coercive method of doing
so; indeed, it seems unwise to pervert the criminal justice system to
serve functions that ought to be performed by the public school sys-
tem. _ ~

‘This is not to say that cbfiildren and adolescents apprehended for
marijuana possession should not be channelled into appropriate coun-
selling and/or educational programs. Indeed, this "leverage' ap-
proach is a distinguishing feature of the juvenile justice system and
should be employed in individual cases as indicated. But "everage"
is an inadequate justification, in itself, for imposing legal sanctions
on consumption-related activity by _a_t_ll marijuana offenders, including
responsible adults. ' 2

¢ The most convincing argument for some legal sanction for con-
sumption-related behavior lies in its presumed symbolic effect. By
this is meant the generalized "educative" or "moralizing" influence
generated by a formal expression of social disapproval. The thought
is not so much that the threat of being sanctioned "deters' but rather
that the formal prohibition ("it's|against the law'') will reinforce other
environmental forces that shape the desired attitudes toward consump-
tion of psychoactive drugs in general and ‘marijuana use in particular. .
Again, from a purely empirical standpoint, the guestion is whether
the penalty for consumption itself significaﬁtly augments the message
conveyed by the total prohibition against cultivation, importation, and
distribution. Society's attitudes, ‘a8 indicated through its laws, would
appear to be well-stated. It is noteworthy in this regard that during
alcohol prohibition, all but five states saw no néed to extend penal
sanctions to pogsession of illicit liquor for personal use. 'On the other
hard, some observérs contend that the absence of a sanction makes it
legal and therefore connotes approval despite the continuing enforce-~
mient of prohibitions against availability.

7
#

In ag event, the question is whether the incremental deterrent

and symbolic effects of the legal sanction (at & minimum a fine) is de<7/

pressing the number of users and the fréquency of their use warrants
 the administrative costs necessary to enforce the law and apply the
sanction and the invasions of personal privacy thereby engendered.

" Accounts of legislative processes in states that have enacted {and de-

feated) decriminalization proposals suggest that the major contending
considerations are, indeed, perceived symbolic importance of main~
taining a "penalty' (and, in some cases, calling it a crime for purely
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symbolic reasons) for marijuana possession on the one hand, and con-
cerns about violations of personal privacy on the other.

“As far as pure cost factors are concerned, the administrative ex-

- penses of enforcement and processing of the fine will probably exceed

substantially the amount of money collected in most jurisdictions.
Two qudlifications should be entered, however. First, the costs of
criminal justice processing can be reduced substantially by foregoing
all custémary incidents of the criminal process (i.e., booking, cus-
tody, and personal appearance in court). Second, a large number of
detected and sanctioned violations can produce a sizeable payoff in
fines (e.g., the California experience), For the most part; however,
the administrative cost is not a determinative factor; especially since
it can be reduced substantially through appropriate procedural re-
forms. '

In sum, these observations suggest that a policymaker interested
in the benefits of decriminalization and who believes that some legal
penalty for marijuana consumption is a necessary feature of discour-
agement policy, may prefer to select a fine, not a leverage sanction,
and to facilitate its efficient and least "intrusive' administration. On
the other hand, a policymsaker who believes that the incremental sym-
bolic and deterrent benefits of a consumption penalty do not signifi-
cantly exceed the preventive effects of continuing prohibitions against
distribution (or who believes that any psnalty for possession is dispro-
portionate to the harm engender\id by the conduct), should withdraw all
legal sanctions from leasg} seriotis-consumption-related behavior,

(For a fnore detailed discussion of state responses, see Volume 3,
Chapter V. )

For purposes of the remainder of this chaptfer, it will be assumed
that the policymaker has decided to retain least serious marijuana-
related behavior as a prohibited offense;, punishable by a fine. The

first question then is whether, and in what way, commission of such

an offense involves the criminal process.

The Record Consequences of Arrest and Conviction

A criminal arrest, even if no conviction follows, will normally be
a traumatic experience, particular for the first offender. Even if the

 defendant is ultimately released without charge or is acquitted, he will

suffer the inconvenience and embarrassment of being brought to the
police station and, booked, photographed, and fingerprinted. This dep-
rivation of liberty could last a significant length of* time, esjbecially"’rif

' bail is required and the defendant is unable to post it immediately. He

also may miss work while being detained and even if he loses no work -
ing time, his employer.may dismiss him upon learning of the arrest.
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The existence of an arrest record can also work to the fletjrhiment
of the arrestee in subsequent encounters with the criminal justice .
system. At any level of the criminal justice system, an arx'este'e with
a prior arrest record is likely to be prejudiced by that fact: hfe is less
"likely to receive leniency from the prosecutor than a p_,e.rson XNlt}}out a
record in terms of dropping or reducing charges; likewise t.he‘defen—
dant with a record may receive a harsher sentence than a similarly

situated first offender.

The mere existence of an arrest record may also injure»"che} af‘— ’
restee in the marketplace. His most serious problem will be an in-
ability to truthfully respond ''no" to the question "Have you ever been
arrested or convicted of a crime a1 1t is the rare employment 'fxpp'h—
cation that does not contain this question, and perhaps rarer slezll is
the employer who will look favorably upon the applicant whose re-
sponse is 'yes."

If the arrestee is subsequently convicted of a criminal offense, all

of these record consequences are, of course, exacerbated. A host of - -

legal disabilities flows from criminal convictions, even of a 1r1‘isde~
meanor. The records may be accessible to both public and pmvgte
employers. The convicted misdemeanant may be prec;luded b;}r licens~
ing laws from engaging in certain occupations and from se.cm.rlng,.r Qu;)-
lic employment. A convicted felon in virtually all sha}tes is me];lglb e
for occupational licenses and public employment and is usuelly disen-
franchised as well. ®

reducing these consequences of criminal arrest and conviction rec-

A number of state legislatures have enacted gefieric provisions’ for |

ords. “The goal here is to analyze ‘some of the alternative avenues for

ameliorating the record consequences of arrest and conviction as ’pfa.rt‘
of & reduction or elimination of criminal penalties for consumption-
related marijuana behavior. As in previous disc;ussmns of foher o
drafting issues, this analysis may differ according to the rg.?:tpnale for
adopting a change in the sanctions applied to the use of marijuana.

Minimal Sanction

s 4%

First, the legislature may determine in essence that the Punish—
ment does not fit the crime; that is, that s,mok}tng or posse.'s‘smg a
marijuana cigarette for one's own use simply is not a sufflclenf;%y se-
rious offense to warrant the imposition of all the 1ega.:l, econorr}m,
and social disabilities ordinarily implied by the c;r.immal sanctlon,f‘
Apart from this elementary notion of proportionality, a related ra ;:g~

' nale may be the unfairness to the individual and the counterproductive
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" social effect of stigmatizing marijuana offenders with criminal labels.
In either context, a legislator may well believe\\“sha;c any type of crim=~
inal stigma associated with marijuana use engenders a disrespect for
the criminal justice system as a whole, :

2

Criminal Recordkeeping Cost -

Second, even if the offense is considered important enough for ;
‘some serious (even stigmatic) sanction, the incremental deterrent
o value of retajning the sanctions associated with criminal recoids may
not be justified by the administrative cost. A legislature might easily
. determine, for example, that the police resources now employed in
booking, recording, and maintaining the records of marijuana offend-
ers could be better expended in the enforcement of more serious )
crimes, especially violent crime. ‘Similarly, legislators might well
find that the procedural systém necessary to process criminal of-
fenses is too costly, and may be willing to sacrifice the stigmatic
aspects,of the sanction to facilitate expeditious and convenient pro-
cessing of offenders, Although any reform adapted will most likely
be motivated by a combination of these factors, the precise content of
the remedial measures may be adjusted according to which of these
_policies wasythﬁe predominant factor behind the reform. - e

Potential Civil Violation

. &
K7

If the dominant motivating force behind the reform is the percep-
tion that the criminal stigma is unfair and disproportionate to the of-
fense, the best legislative course may be to remove the stigma en- .
tirely by labelling the offense a civil infraction or by using some similar
noncriminal appellation. No record consequences would flow from ap-
prehension and adjudiéation at all. Any records (of citations, ete.)
maintained for research or other administrative purposes could be
‘designated as civil and segregated from criminal records, Access
should be restricted to serve only those limited administrative pur-
poses that may include searches for prior gitations, if the legisla-~-
ture provides for increased penalties-for subsequent offenses,

Potential Reforms

a

_ Inthe event that the reform is designed primarily to accommodate
the presumed deterrent and symbolic value of the criminal penalty
- withthe need to reduce the cost.of administering it, several devices
.are available, First, clear benefits tan be obtained by.e.liminating
formal booking procedures, thus saving police the time and arrestees
- the'inconvenience, a§sociated with fingerprinting and photographing
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minor marijuana offenders. Persons apprehended could simply be
issued citations to appear in court. Beyond this, two basic agproaches
are available to adjust the severity of the penalty to the 1ess{féerious
nature of the offense, involving various degrees of destigmatization:
{1).expunging or sealing records immediately after conviction, or

" (2) expunging or sealing the records after expiration of a stipulated

period of time. * Either of the options could be suppleménted with the
right to state the nonexistence of arrest or:,convicti//on for a criminal
offense. :

The choice among immediate or postponed expungement or seal-
ing depends upon how the legislature accommodates the p}"esumed
deterrent effect of the criminal penalty with the unfairness of stig-
matizing minor marijuana offenders in the economic seo‘jtor: .If the
legislature is seriously concerned about the economic disutility of: 5
criminalization, a crucial feature of the reform would be to permit
the offender to state "no record" in connection with pre-employment
inquiries. To be effective, the remedy should take. ef@sct iﬂmediately
after arrest. . . oo T . o L

The central consideration in choosing between expunging and seal-
ing is whether future access to the records is considered neoegsar?r
for certain limited purposes. For example, if pendlties are to be in-
creased for subsequent offenSesﬂby the same offender, ’_,:immediate ex-
pungement could not be employed. Another potential, réason for .rc?cord A
retention is for research purposes. However, if a sealing\prowsmn :
is enacted, measures could be taken to prevent unauthorized dissem-. .
ination. This could be accomplished by segregating sealed filesr fro;n
others and restricting accesSifo them. If the only purpose of ic:hooosmg
sealing is to facilitate reseabch, then the information identifying the
offenders could be removed from the files and then left with the gen-

- eral files. S

If, as is very likely, the decision to ameliorate the record. Fonse— |
quences of arrest and conviction for consumption-related marijuana
offenses is miotivated by considerations of unfairness as well as cost,
full decriminglization is the most effective remedy. It eliminates ‘
unfairness tolthe offender by never attaching the criminal stigma with
its concomitant legal, social, and economic disabilities. It also erad-
jcates the administrative cost completely by eliminating the need for
recordkeeping and removing the incentives for violators to Qqntest
their guilt. Even immediate expungement or sealing would put the
police through unnecessary record production exercises. On the cher
hand, the symbolic importance of retaining the criminal ‘lab‘el }1a§ been
apparent in the legislative processes of several reform jurisdictions

R
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(e.g., Celifornia; Ohio, and Coléfi'?a&é), each of-which continues to
classify minor marijuana offenses as crimes, while they have atten-
uated or eliminated the stigmatic incidents of the criminal sanction.

A

The Imposition of "Noncriminal" or '"Less Criminal' Sanctions

. Whether the sanctioning process has criminal overtones, several

Bt operational questions are raised regarding the administration of sanc-

e tions other than incarceration: the amount of any fine, the conse-
quences of nonpayment, and the structure of any educational program.

« ” N Amount of Fine"

s - If a fine is chosen as the sanction for least serious consumption-

A related behavior, the next question is "how much should it be ?'" There
are a number of reasons for limiting the maximum fine to an amount
comparable to the penalty for a serious traffic offense (e«g., no more

“than $100). First, there is no evidence that the deterrentifeffect will
differ according to the amount of the fine once it reaches a'certain
non~-nuisance level (e.g., $25). Second, the symbolic effects are re-
tained by any fine, no matter what its amount--again so long as it is
not de minimis. Third, the practical and legal difficulties associated
with administering the sanction are mitigated if the ﬁarnount of the fine

is held to a minimum. ~ B}
5 » 1?-".

AL : Consequences of Nonpayment

Several important issues must be considered in connection with
the administration of a financial penalty for marijuana offenses. The
most efficient way to collect, of cdurse, is to insist upon payment
immediately after apprehension.and conviction. However, decisions
of the, United States Supreme Court have placed limits on the use of
incarceration as a means of insuring immediate payment. It is no

clonger constitutional to imprison a defendant who is financially unabl
to pay his fine.s#0 _ . :

Thus, any procedure for enforcement of payment against defen-
dants who are able to pay must begin with a hearing for the purpose
of determining ability to pay.. Although the Supreme Court has not
spelled out the procedural requirements of such a hearing, it seems
- likely that they inélude the right to counsel and the right to present
S « . witnesses in defense of a clai;ih of indigency.! Moreover, at least as
: a\\gnatter of policy, it has be}g}n held that, prior to the indigency hear-
i ‘ ~ ing, the defendant cannot be/confined at all.*?

1
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~ constitutional limits are not yet settled.” |
_is unable to pay the fine must be allowed a period of time that affords
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1f a defendant is able to make immediate payment and refuses to do
so, or if after he is given a ''reasonable opportunity' to pay the fine
"eonsistent with his financial situation’ and fails to take advantage of
this opportunity, he can be incarcerated for a period of time whose
However, a defendant who

him a realistic opportunity, under the circumstances of his case, to
make payment through installments or otherwise. o

In the I;ypothetical case‘df the defendant who, through no fault of

" his own, is unable to make payments under a plan that gave him a

"reasonable o'pportunity” to do so, courts have offered differing specu-
1ations. One court has suggested that imprisonment solely on groundg
of inability to pay would deprive the poor of equal protection»c.)‘f the ;
law.** On the other hand, another court has suggested that d1scharg<§
of an indigent defendant, while hetter-off defendants are forced. to g)safy
a penalty, would deprive the affluent defendant of equal protect19n.
This difficult case is likely to be rare if courts make use of their dis-
cretionarir powers to reduce fines and postpone payments in cases
where defendants are truly without means.
; P

An additional alternative means of collecting fines from indigent\;;{

defendants is to require them to report for work. on some public proj-

ect for the number of days necessary to satisfy the fine. Although tl*;,lis ,

approach miay also involve cons titutional problen}s‘ to the extent that
the work is perceived as "custody, ! if it is presented as an alternaive
to installment payments it may simplify collection from defendants -
who are tempted to use indigency as an excuse for future nonpayme}:;g.;t.'

“The best method of dealing with the problem of indigency may bé&
to permit judges to offer any person who pleads inability to pay t}}eg =
option of attending an appropriate education prog?e?m or p‘erformln.g i :
some public service involving an equivalent sacrifice of t%me. ThlSv::x .
"optional’’ approach can also be employed in cases involving offend-~
ers whose drug involvement is significant enough to ‘su.gg.est that paq:i ;
ticipation in some "education' program would be beneaé‘lcl‘al. If sllcz,l:agggs?l
programs have any educative effect at all, that effect is likely to be Y

i
i

greater to the extent that the defendant's participation is voluntary. .

“i¢ defendants are given a realistic choice, i.e.; the option to pay a 3 .

fine or attend the program, those who enter the program will be at- !
tending, atleas} in part, of their own volition and will be that much
more likely to benefit. ‘
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Structure of Educational Program

If the preferred sanction is an education program, it ¢ould re-
semble (in time and in convenience) the driver education programs
required for youthful violators or multiple adult offenders. It is clear
from all we have learned about drug education programs that the ob- -
jective cannot be to "teach'' the evils of marijuana use. Instead, the
objective must be to instill responsible and mature attitudes toward

the use of psychoactive substances, including both marijuana and al-
cohol. ‘ ~ :

It was suggested earlier that it may be legislative overkill to make
a leverage sanction (in lieu of a fine) mandatory in all cases involving
the least serious consumption-related behavior. On the other hand,
it should be emphasized that an education program may be a useful
optional sanction for persons unable to pay the fine and may also be
an appropriate dispositional alternative for some (though not all) re-
peat offenders or youthful offenders. In each of these latter situa-
tions, however, policymakers must address generic questions regard-
ing the desirability of different (and more burdensome) sanctions for

subsequent offenses and for minors, each of which will be discussed
below. ‘

Subsequent Offense Penalties

Assuming a state has decided to decriminalize some marijuana
behavior and to impose a civil fine for these least serious offenses,
the question arises whether the sanction applied should vary accord-

‘ing to the number of such offenses committed by the same offender.

There are three alternatives: (1) retain the same penalty for subse-
quent offenses as for first offenses, (2) impose a larger fine for sub-
sequent offenses, or (3) apply more severe criminal sanctions for

subsequent conduct in the form of either stigma or incarceration.

Once again the number of rational choices is circumscribed by the
rationale that underlies the initial decision to reform the marijuana
prohibitions. If the legislature's concern is to minimize the involve-
ment of marijuana users in the criminal system because ofsconcerns
about fairness of enforcement and about the disproportionality of crim-
inal sanctions (incarceration and stigma) to the offense, thén it makes

‘no sense to increase the penalty for second offenders. That is, the

same notions of fairness apply whether it is the first or the second

‘time an individual is apprehended for a marijuana violation. *

|

&4
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On the other hand, if the legislators' primary goal is simply t?;;,
decrease the cost of enforcing marijuana prohibitions and at the saine,
time to retain measures to deter as much marijuana behgvlor a8 is
possible consistent with the goal of cost reduction, then increasing

i penalties for subsequent offenses may be a rational course. Nonethe-

better served if a larger civil fine is imposed in lieu of ¢riminal sanc-

less, it is quite clear that to increase penalties at all for subysequ.ent. o ,
offenses will deviate from the cost-reduction principle to a mgmflc ant | ﬂ
degree in that records of the initial violations will have to be main-
tained to determine whether a violator is a second offender. .

In the event that policymakers opt for stricter penaltie“g for sub-
sequent offenses, the two goals of fairness and cost reduction may be

tions. | S
If the legislature has decided that a first offender s:hould recfeive o e
only a civil fine, some might then argue that it is unfair, especially - )

in light of the high degree of selectivity and arbitrariness prevalent

in marijuana law enforcement, to bring into force the fu f":z;?%)anoply of |
criminal sanctions (the embarrassment of arregs and booking a.r}d thek
economic and social consequences of having a record and espec:lally‘ ‘
incarceration) merely because a casual marijuana user has been caught

a second time.

It is also clear that authorizing imprisonment for subsequent of-
fenses will exact the greatest toll in terms of cost of enforcern‘ent..
Aside from the obvious expense of incarce;ration. itself, one pr1}101pal
advantage of the fine-only scheme--the elimination of cos tly trials -~
will be lost if incarceration is authorized. Defendants will pe 1ess
likely to plead guilty if they face possible confinement than if the only
penai'y is a fine. The threat of imprisonment may also engender more
technical search and seizure claims both at trial and on gppeal,» all
of which will operagﬁé to drain judicial resources which are generally
scarce already.

Even a criminal sanction that excludes 'i‘rn.pris;c.\nment asﬂa,_penalty ~
will add significantly to the cost of deterring 'marl;;u.ana»beha\rlc?r.
More formal procedures will have.to be utilized dur1'ng arrest in t’ha..t‘
the offender must be brought to the station, fingez-:'prmted, ~and photo-t\wc
graphed; criminal records will have to be maintam.ed; some defelfldan S
may be inclined to contest the charge either to avoid the:hlgh.er fil.nkek, e
or the criminal stigma; and notions of due process‘m‘iaéy‘ require Lhat 5
.pubiicly paid counsel be offered to indigent offenders. ‘
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In the final analysis, even-if the goal of reform is to deter as much
marijuana behavior as possible without regard to fairness, policy-
makers must decide whether an uncertain incremental degree of-de-
terrence is worth its cost. Of the states that have decriminalized
marijuana, seven decided it was not worth the price and provided no
additional sanctions for subsequent offenses®’ Only Minnesota in-
creased the penalty for a subsequent violation. In that state the first
time one is convicted of possession of up to 1-1/2 ounces the maxi-
mum penalty is a $100 civil fine, while subsequent offenseg are sub-
ject to a criminal fine of up to $300 and a jail term not to exceed 90
days. : ‘ ‘

Apart from fairness and relative deterrence and cost, one addi-
tional consideration here is the possible utility of the sanctioning sys-
tem as a leverage device in cases involving recidivists. It is possible
that repeated apprehension for marijuana offenses may indicate, in
some cases, that the individual has progressed beyond purely recre-
ational use of marijuana to more intensified patterns of psychoactive
drug use. Again, a judicious use of discretion to utilize optional edu-
cational or counselling programs may be a more effective way of deal-
ing’with this problem than the enactment of categorical increases in
sanctions for subsequent offenses. :

Applicability to Minors

~ One question that has been raised with respect toproposals for
de\"criminalizing the possession and sale of small amounts of marijuana
is whether the reforms should recognize a distinction according to
whether the same offense is committed by a juvenile or by an adult.

Some legislators may wish to permit greater intervention in the case

of a juvenile. That is, the same legislator who finds no objection to
permitting the penalty for possession for personal use to be reduced
to a mailed-in fine when the offender.is an adult, may wish to grant
the juvenile court jurisdiction where the offender is a juvenile. The
issue is whetier decriminalizing possession of marijuana for personal
use will require a change in the definition of juvenile delinquency to
allow possession of marijuana to remain an allegation sufficient to
support a juvenile delinquency petitiont® ‘

- In general a juvenile court has jurisdiction in four situations:
(1) where the juvenile has committed an act that would be a crime if
done by an adult, (2} where the child is beyond the control of his par-
ents or is engaging in conduct which, though not criminal, is thought -
to be deleterious to himself, (3) where the youth's parents, though _
able to offer ‘proper care and guidance, fail to do so, and (4) where the
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child's parer‘i‘(%'s are unable to care for him.*®* Possession of marijuana
will clearly not justify juvenile court intervention unc%er numbe.rs'(?:). |
and (4). Posgession of marijuana may give the juvenile court JliI‘lSdlC"
tion under‘qurnbers (1) and (2), depending upon the type of marijuana

law reform enacted, as well as upon the wording of t11e‘_" statutory defi-~ o \}\

‘Some states; in reducing the criminal penalties for poss.es.?ion and
sale of small amounts of marijuana, still label such acts crlmma]...“kln
these states, no change in the definition of juvenile delinquency ’VEflll be
needed to achieve the goal of greater intervention in the case ‘of juve-
niles, since the commission of an act that would bg crirr.nnal 1f‘ com -
mitted by an adult is already sufficient to give the juvenile court ]‘L%)I‘-
isdiction. | ) ; - ~

Even if a legislature were {o completely remove the crimina.l stig-
ma from possession and sale of marijuana for pgrsor}al use;, such ac- .
tivity by a juvenile could provide the basis of a ‘Juvem'le' delm'qt}ency
petition.on the thepry that the youth is engaged in act:%vfcy Wlucq may
be harmful to hirnself. For example, in New Jersey the sﬁatutpry def~
inition of juvenile delinquency consists of.a series of acts and includes
""(d) Deportinent endangering the morals, health or gfaneral welfare of
said child."'5' A court could easily find that possession of even .sn:lall
amounts of marijuana comes within the broad scope of this provision.

4

Almost every state has a statute which vests the juvenile court

° with jurisdiction to entertain a petition alleging noncriminal conduct

by a child injurious to his "health, welfare or morals." Different
states have different labels for this jurisdiction--persons in need of
supervision (New York), ungovernability (Virgini‘a), children in need
of sﬁpervision (Maryland). Some states prov:Lfie by statpte that such
children may not be incarcerated. However, 1 Ipost states today a
child found within this jurisdiction can be the subject of any of the
three generic juvenile dispbsitions--incarcerat.ion,. probatlon‘, or un-=
conditionéil release. Whether occasional marijuana use would fall
Wi.thin this jurisdiction is uncertain; for example, some cases haye ~
held that occasional use of alcohol or tobacco does not. However, a
court could easily find that possession of even bsm.all.amounts .of‘ mar-
ijuana comes within.the broad scope of this jum‘sdlotlion,. anc%‘lt. 1s‘al~
most certain that chronic mﬂ'ijuana use 'Wouldfallwnhm,’thls juris-
diction. - L | ‘ : ;

Onwthe other hané,‘ if the statutory definition of juvenile de‘ﬂlinquenczi
is more narrowly drawn and the criminal label is removed from pos-- .
' session of small amounts of marijuana, itis «difficull}t to see how\‘a;~

it
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court could fiid possegsion to constitute a sufficient allegation to issue ; ' mandatory or discretionary-<-are concelv.able;’ ‘tl?e important pom? is
a juvenile delinguency petition. For exampiLe, the California provi- R that unless the legislature specifies the d%SPOSWlO‘n, the cc?urts will of
sions on the jurisdiction of the juvenile court leave no room for inter- necessgity perform that task, ‘and.in 80 do_lng'fthey may achieve results
vention unless possession of marijuana for ;i}gersonal use is ac«crime: at variance with unexprggsed legislative intent.

1

rime;

minors failing ° // | ‘
S * MODIFYING THE CRIMINAL PROCESS:

/ DETECTION AND POST-ARREST CONSEQUENCES
Any person who is under the age of 18, years when he

§. 602, Minors violating laws defining o
tol obey court order

violates any law of this state or of the Unfibed States or any x The selection of the appropriate post-conviction .sanctlc:ns. for.least
s ordinance of any city or county of this state defining crime - serious marijuana behavior does not exhaust the legislator's inquiry.
X ~or who, after having been found by the juvenile court to be ' ' o, The need to modify the criminal process (police behavior to detect
ER ~a person described by Section 601, fails to obey any lawful | offenses and arrest violators and post-arrest processing by I?O-.Llcef
e order of the juvenile court, is within the jurisdiction of the T ' prosecutors, and gourts) in marijuana cases has been a crucial factor o
C juvenile court, which may adjudge such person to be a ward in movements for reform.
. of the court.5? D B = ' : | L
“ ; . ‘ For those who seek mainly to reduce the amount of criminal jus-
In a state with-such a narrowly drawn definition of juvenile delin- o ~ tice resources in marijuana cages, the pr ocedural payoff " really th: S
quency, the legislator who wishes the juvenile courf to retain jurisdic - : - crucial one. In addition, for those who believe ;ztI}at so.me:ty,_,fll‘lteres s P
tion over youths who possess small amounts of marijuana after such in suppressing marijuana use do not Warrant thga invasion offapmvacy e
an offense has been classified as a civil infraction must purstue on¢ of , and deprivation of liberty normally implflfll‘t n the criminal E)rc?ce:ss, .
two courses: (1) amend the juvenile c‘ig:linquency definition to include a central goal in decriminalization is to minimize the offend@r S 1n~
possession and-sale of even small amounts of marijuana, or (2) add i ~ volvement in the criminal justice system.
to the marijuana decriminalization bill a provigion that possession of , , Lo . . ‘ , .
| marijuana for personal use by a juvenile permits the juvenile’court to o Thus, assuming that the legislature has decided fo enact a decrim-
& exercise jurisdiction. Indeed, even in a state like New J ersey where - inalization scheme which, at the leE}st, removes 1ncarce?ah0nhasf ?117.1. o
 the statutory definition of juvenile delinquency is broad enough to en- : authorized penalty for the least serious marijuana behavmr, the fo
* compass noncriminal possessory activity, it would be wise for the - ° ) lowing procedural questions must be addressed:
legislature to make manifest its intention to permit juvenile court jur- , . | | ) o ’
o) Isdiction over such activity. This would foreclose any possibility that . How is the police search authority affected by decrlmmall;-'
’ a dourt may refuse to find noncritinal possession to constitute an al- : zation? | ‘

P, legation sufficient for issuance of a juvenile delinquency petition,s \ . T
W ‘ i f ’ . Under what circumstances may a person be taken into cus

. Purthermore, the legislature, if it decides that greater interven- ’ ' tody and detained upon apprehension?

tion in the case of juveniles is desirable, may wish to specify pre- L C ' ; B

cisely what kind of dispositioh is permissible. For example, it isg . May the offender be required.to appear in court? -

doubtful that a legislature which adopts a fine-only policy for adults ' L o T el e e i
I would intend to permit confinement in a reformatory for a juvenile xy : . If the case is con‘tesﬁ//tedg under what process and with what
B engaging in the very same activity. However, the legislature may safeguards should be case be adjudicated? N

~decide that appearance in juvenile court should be mandatory or that ’ ﬁ, ‘ » T d voli ope
attendance at a drug education course is the appropriate disposition. ‘ ) These issues will be discussed from both constitutional and policy p
| . Additionally the legislature, while not authorizing confinement for S : spectives. - ‘
_;}‘j e nongriminal possession alone, may wish to specify that such activity o S
 © is one factor to be assessed along with others in determining whether : j?

~ confinement is justified. Many other possible dispositions——-"wpether ;
o L ) 8 ‘ ' ; A L : REETE : hl
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Detection and Arrest

A\ S . :

’J{‘he discussion of post-conviction consequences referred mainly to
considerations of personal liberty, fairness, institutional integrity, -

and. conservakion of criminal justice resources. Another interest that

may be important to legislators is protection of individual privacy. .

T'o policymakers concerned with privacy, ‘the following discussion will

be especially relevant.

Eyen _if legislative reform prevents severe deprivations of liberty
(such ‘as imprisonment) from being inflicted on’marijuana users after

~conviction, that group may still be subjected to serious ihvasions of

privacy associated with arrest, detention, and search procedures.
Obviou‘sgly, the most effective way of protecting.the privacy of'the class
of marijuana users whose activity is the subject of decriminalization
is to remove all legal sanctions for possession of less than the desig~
naiced amount. - Although the marijuana itself would still be subject to
seizure as coniraband under both state and federal law, a state could
sti.ll prohibit its own magistrates from issuing search warrants kfor the
seizure of small quantities of marijuana, and the indignities associ-
ated with arrest and detention would be eliminated. '

As nc?ted above, however, legislators may believe that removal of
all sanctions - from consumption-~related activity is inconsistent with

- 1 - . » - ) . .
Society's interest in discouraging marijuana use and may therefore re-

tain some civil penalty. Assuming that possession of small amounts,
as well as other consumption-related activity, remaint- an offense pun-
?shable by a fine, protection of privacy can still be enhanced by enact-
ing statutory provisions designed to discoﬁf‘\ir‘ge:&mekgessarﬂy zealous

) and intrusive law enforcement efforts.

. Th_e decision to decrease the penalty for marijuana offenses may
itself influence the police to place a lower priority on its detection and
therefore have the effect of conserving police resources as Wellyas
protecting personal privacy. Aside from changes in the éubs,téntive
offense, however, privacy can also be protected through limitations
on the power of police to detain suspects and search property in con-
nection with the enforcement of prohibitions of th//least serious of-
fenssas. Naturally, the appropriate avenues of régulation are 4he au-
thority of magistrates to issue search warrants and the authority of
police to make arrests. L o

X
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Limiting the Issuance of Search Warrants
L ya

ng(\%ipti\onally, a citizen's person and property cannot be searched
against his'will unless a search warrant, describing the place to be
searched and the things to be seized, has been issued, "upon probable
¢ause.' When the "thing to be seized" is mérijuana, the primary re-
quirement for the issuance of a search warrant is a showing of "'prob-
able cause' that marijuana will be found in the place to be searched.

In addition, a Wéfféntless search may be made, where probable

‘cause exigts to support the issuance of a warrant, if delay might well

result in loss of the evidénce (e.g., if the "things to be seized" are in
a moving automobile).5* e - ’

To protect the prépertj of persons whe commit decriminalized of-
fenses from these kinds of searches, a provision such as the following
corld be enacted:

A search warrant will not issue for the seizure of mar-
ijuana or of evidence in conrection with a marijuana related
offense, if the amount of marijuana to be seized is less than
[the desjgnated amount], or if the offense in question is [in-
clude reference to ""least serious offenses'’]. Furthermore,
the presence on a person or premises of less than [the des-
ignated amount] of marijuana, or the commission of [include .
reference to ""least serious offenses''], does not, in the ab-=
sence of additional evidence of a substantial nature, consti-
tute probable cause for the issuance of a search warrant
authorizing the seizure of larger amounts of marijuana, or
the seizure of evidence in connection with more serious mar-
ijuana-related offenses; nor shall it constitute reasonable
grounds, for purposes of an arrest, to believe that any mar-
ijuana offense other than [include reference to "least serious
offenses’’] has been committed. ' ’

Note that such a provision applies to warrantless automobile
searches as well as searches under warrant, because the legality of

the former debends on the existence of ''probable tause' for the issu~

ance of a warrant, even though no warrant need be issued. The sec~
ond sentence of the sample provision is designed to prevent searches
and arrests in comnection with more serious offenses from being made
solely on the basis of evidence that the decriminalized offense was
committed. This part 6f the provision is somewhat ambiguous, since.
it leaves ppen to case-by-case determination the question of how much

L//)
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additiongl evidence is needed. If additional protection is thought nec-
essary, it can be achieved by prohibiting searches of private homes
unless there is probable cause to believe that tHe home is used for the

sale of marijuana. A similar provision was included in th iona
) | e Nation
Prohibition Act of 1919,55", R

Arrests and ]_incidental S/éarches

. Warrantless searches of an offender's person and the area under
hig immediate control can be conducted, "incident to a lawful arrest, '
to prevent him from either obtaining a weapon or destrdying’ eviden'c:a
while he is in custody.’® To authorize a full search, the arrest must be
based on probable cause, and,it must be a "full-custody arrest," A
full-custody arrest is apparently one that includes transportatio\n" to

the stationhouse for booking or any equivalent prolonged contact with
the suspect.s? )

Since police do not ordinarily have time to obtain a search war-
?ant, they place great reliance on their authority to conduct searches
incident to an arrest. In many juribdictions, it is a matter of routine
for the police to search a suspect when they arrest him, and it may
even be required by departmental regulations,ss

In this ingtance, because the authority to search depkends on the
fact of detention, protection of privacy and protection of liberty go

~ hand in hand. Both may be protected by making "full-custody arrest"

an inappropriate response to decriminalized offenses. A citation pro-
cedure (see below) may suffice for the apprehension of most offend-
ers. Of course, there may be occasions when prolonged detention is
unavoidable. . But these occasions can be named as specific exceptions
to the statutoy rule that under normal circumstances an offender is
not toilt)‘e subjected to a "full-custody arrest' (in the Light of the Robin-~:
Son opinion, use of that term is advisable) and is not to be detained
longer than is necessary for citation purposes. For example, if an
offender has inadequate identification, it may be necessary eithex; to
transport him to a magistrate to post bond, or to detain him at the
'stationhouse until his identity has been established. Although neither
of these procedures necessarily involves "booking'’ the offesider they
probably amount to "arrests' for the purpose of authorizing{;a Séarch,‘\

i
i
q

i

b
b

/

. since they both require prolonged contact between officer and offender.5?

Since the occasions for such detention procedures and the searches

‘ - incident to them cannot be eliminated, they could be held to'a mini-

mum and designated in the statute as. e;:c“c\ptional situations.

i
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Of course, the decision of whether an offender's identification is
"adequate' must be left in most cases to the police officer's sound
judgment, Once the legislature has made its judgraent that'marijuana
offenders should not be routinely booked like other arrestees (and, by
implication, subject to searches incident to "full custody arrests"),
the police are unlikely to abuse their authority. If they do, however,
constitutionally based remedies may be available. As far as the legal

» effect of the statute is concerned, it is quite possible that an arrest

which, though based on probable cause, is unnecessary to ensure an
appearance in court, is an "unreasonable seizure' under the Fourth

§

Amendment.’® Thus, police conduct that is clearly unreasonable under

the circumsiances may result in the suppression of evidence.

5ustody After Arrest -

If minor marijuana offenses are to be punishable by a fine, the
apprehending officer must be authorized fo detain the offender long
enough to at least issue a citation that explains the options concerning
paying or contesting the fine. The remaining question is whether any
further custody should be authorized. :

At one extreme, the statutory scheme could provide for "full cus-
tody, " the marijuana offender being treated like any felon or misde-
meanant who, upon apprehension, may be brought "downtown'' to be
fingerprinted, booked, and photographed. At the other end of the spec-
trum, the legislature might permit no intervention beyond the initial
apprehension and issuance of a citation. Between these extremes lie
a variety of options: there may be additional custody for the limited

- purpose of identification, full custody unless the defendant can post

collateral, and discretion to invoke full custody if the defendant does
not give adequate identification or has no local wddress.

Any of these options weuld probably withstand a constitutional
challenge. At least two of the states which have adopted the Model
Penal Code's '"violation'' concept nonetheless authorize arrest without

8

a warrant and also permit custody when an offense is committed in an .-

officer's presence’! Thus far no constitutional challenges have been

brought. It is arguable, however, that a state may not deprive a per-

son of liberty for committing an offense which is not defined-asa ,
crime and which has been destigmatized and is not punishable by a

loss of liberty. One might rely, for example, dn Supreme Court de->

cisions holding summary seizure of property before an adjudication

~of liability to be a denial of due process.’? That is, the due process

notions which forbid a state from temporarily depriving a debtor of
property tb ensure his _payment of his debt on that property g,}lould L
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" bination of the two,

N

apply a fortiori whe%@jhe state is attempting to enforce the payment of
a purely civil fine through a deprivation of personal liberty. On the
other hand, the court might conclude that the relatively minor depri-
vation of liberty occasioned by a full custody arrest is not, in itself, ‘
a denial of due process when the offense had been personally observed
by the apprehending officer. The court might emphasize the state's
interest in adopting procedures to ensure that its prohibitions--crim-
inal or civil--are enforced, and the reasonableness pf taking) the de-
fendarit into custody to guarantee either his appearaljice at E”Subsequent
trial or payment of a fine as a means to that end, ([E‘or example, ju-
venile proceedings are not denominated criminal alq,'d yet the power to
take the juvenile offender into custody has ne'ver'be?‘,e_n questioned, )o

. .
[y

Since the Supreme Court has never addressed fiﬁisis,sue, a defin-
itive answer canfiot be given here. The important point=to note is that
authorizing full custody implicates values of constitutional dimension.
This factor, when considered with others ‘discussed below, may lead
to the policy judgment that custody should not be authorized, irrespec-
tive of the merits of the constitutional challenge,

3 p .
Whether the imf;a]etus for decriminalization is a belief in the unfair-
ness of the present prohibitions," a cost~benefif anslysis, or a com-
mandatihg full custody for every offender dppre~
hended may be inconsistent-With the goals of deérimjna;iza’éion. Full

custody exacts “’significant costs in police resources in terms of both

‘Processing the offender at the time of arrest and maintaining his rec-

ords thereafter. Arrest and }custody also Ser've as sanctions in therm-
selves, regardless of the subsequent disposition of the case. The
offender is subject to the potentially demeaning process of booking,

.Moreover, the formal record of his arrest as well as the greater no-
- toriety occasioned by bringing the violator to the station also serve ags =~ &~
-informal punishments.

"oy

Thus, at least in the vast majb%i%y of cases, if may be that thg

. s most effective procedure would be to permit intervention only-to the.

degree necessary to isgue a citation. However, in some cases the
officer, due to the failui“mgf the defendant o provideeither adequate
identification or’a local ad iress, may be justifiably concerned that the &

- defendant A=l neither appear in court nor pay the fine. In such cases,

&

a policy of leaving the officer discretion to bring the defendant into

custody seems warranted, - N

To be conéisteilt'with the twin goals of fairness‘and fefficiéncy; the

~sole purpose of custody may be to obtain adequate identification.
. While the state efﬁmittedly has an interest in enforcing. and collecting

o
2
I

e
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its civil penalties, it is doubtful that that need justifies further inter-
vention. Once apprehended and identified, few individua}s will 19ter'
flee the jurisdiction to avoid going to court or paying a fine. AThlS nsk
is too slight to justify an elaborate custody procedure, espemally when
it is recalled that this decriminalization scheme applies only to the
least serious behavior in the first place.

Court Appearance

“With respect to the question of whether the defendant .sh'ou}d be
required t - appear in court, a number of alternatives are ava110ab1e.
In decreasing order in ferms of degree of inteyvent;:on and c.osﬁ,y thc:ry
are: mandatory court appearance;-court appearance au‘thonlzed, with
discretion to be exercised by the arresting officer; posting of collat~-
eral which is forfeited if the defendant does not appear; and payment
by mail. : S

To some, the appearance requirement may be regarded as a rea-
sonable means of implementing the policy of discouraging use. Ap—
pearance in court imposes a greater burden on the offende.r than mere
payment by mail and thus may impress upon him the relative serious-
ness of official disapprobation for his condug:t. -Qn the other hand,
remox}‘ing these minor offenses from already severely overloaded state
court dockets is one reason.behind the drive for reform. \the;ther»the
marginal deterrence to be derived from the court appearance is worth

" this extra cost in court time is an issue which policymakers will .}iave

to address.

In the interest of effecting some cost savings, policymakers may
be tempted to give police discretion to require court‘ a_ppearance“m
certain instances. The problem with this approach 1s’that meaningful
standards may be diffi%llt to frame (i.e., in the best 1ntebres’t; of the
offender, for those offenders who would benefit from further 1nterv"en-
tion, for past offenders?). Only in the case of the last standard will
‘the scheme not introduce an additional potential for selective punish-

mient. Absent such a clearly definable standard, policymakers would -
" do well to either mandate court appearance in eve’xyt;nstange or in

none.

If the POli(?ym:akers’clgoose not to authorize ¢ ({\jﬁ appearance at.

- all, ‘the choice between the final two alternatives is very likely one of -

little significance. When the scheme envisions posting collateral fol-

- lowed by forfeiture for nonappearance or mailing the fine, most de~ |
fendants can be expected tc{?rfeit the collate;-al, or pay the fine rather

&
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than contest the charge. Requiring payment of collateral before re-
lease may result in a greater number of fines being paid. However,
this procedure seems to impose unfair burdens on those offenders
who do not carry sufficient money on their persons for that purpose.
Mcreover, payment of a fine may be encouraged by adopting a proce-
dure which has been used in the collection of parking tickets: thefine
is doubled if it is not paid or cr,/,bntested within a certain time following
the violation, after which a civil proceeding may be brought to collect
the judgment. “

Adjudicatory Process

Legislative choices about appropriate adjudicatory procedure”s are
tied closely to the’post-conviction copsequences discussed earlier,
Once the criminal post-conviction consequences of a marijuana viola-

tion (stigma and incarceration) have been eliminated, most defendants

will not contest their guilt by seeking to suppress the evidence or in-
sisting on an evidentiary trial. Indeed, the defendant in such circum-
stances is not constifutionally entitled to the cumbersome and costly
procedural safeguards designed to protect him against unwarranted
"eriminal" convictions. On the other hand, if a conviction can result
ih incarceration or stigma, defendants will be more likely to invoke
procedural protections fo which they are constitutionally entitled.

The range of legislative choice ig thus fairly constricted. If the .-
post-conviction consequences have been decriminalized, the legisla-
ture will undoubtedly wish .to capture the cost savings by providing
summary procedures, much like those at traffic court, or none at all.
Neither prosecutors, criminal court judges;:nor defense attorneys
need to be involved. On the other hand, if 't&ﬁef‘pos't—conviction‘conse-
quences remain more or less criminal, then the legislature will have

no choice but to utilize formal misdemeanor processes involving some .

prosecutorial official and probably defense attorneys as well.

’lB‘efore addressing the avail,ablé_ policy options, it will be useful to
describe three constitutional propositions which establish the outer -

‘boundaries for procedural choices.

First, two key (and costly) procedural protections are required
only if the offense ig punishable by incarceration. ;j)ec‘,isi‘ons like Ar-
gersinger v. Hamlin® and In re Gault® indicdte that the right toa
court-appointed attorney, which was first announced in Gideon v.
Wainwright,55 arises only in cases where incarceration is authorized.

Therefore even if the offense is labelled a crime and has not been
destigmatized, ; the state is not requinid. By the Constitution to provide
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. One commentator has concluded, based upon his‘ review of the rel.e\{ant
: céses, that it is highly unlikely that the Court will decide that a civil

.

[

v‘}indiﬁgjentswith state-paid counsel, provided imprisonment is not au-

thovizedS® Similarly, the Courthas also held that there is no right
to'jury trial if the potential sanction is imprisonment of less than 6
months® or a small money fine.5 ‘ ‘

Second, if the legislature reduces the penalty for the least serious
marijuana behavior to a fine but retains the ci{minal label together
with adverse record consequences, the state wi\l have to establish
some formal trial process, affording the defendaritie=right to confront
adverse witnesses, the right not to have a verdict directed against
him, and the right not to be tried for the same offense in another pro-
ceedingf (The Court has never determined whether thve“ accused pust
also be given the additional Sixth Amendment rights to a spee.dy trial
and to compulsory process and the due process right t3 be tried under
the "beyond a reasonable doubt' evidentiary standard.)

Third, the legislature can probably invoke summary procedures
without most of these procedural rights by labelling the offense non-
criminal and destigmatizing its Yecord consequences. The Suprer.ne‘
Court would probably determine that the statute is not punitive,” in
the sense that the "dominant purpose' of the statute, as derived from
its legislative history or the severity-of the fire,” is not to punish.

money penalty is anything other than what it purpprts to‘f‘be‘,’lz. Even‘n ”
under summary civil® procedures, however; the .qe_ifendant cannot be
denied his Fifth Amendment right against self—incriminat1on.74

To surﬁmarize,r if the 1egié1;’?cure classifies‘ the least serious mar-=: -
ijuana offense as a civil violation, punishable only by a fine and with-

' out stigmatic record consequences; it may constitutionally provide

only "summary'' adjudication procedures; the defendant will not be
entitled to have appointed counsel, to subpoena witnesses, to confront
adverse witnesses, to put the state to a 'criminal'' burden of prQQf, T

or to be tried bya jury or legally trained judge.

It should be added, of course, that the absence ofa ckdristituti‘opakl
entitlement does not imply that: the legislature should, as a matter of

policy, establish purely summary procedures. In some respgc'tS, ke o i
_ this choice will depend on whether a summary (traffic) court system S :

(separate from the misdemeanor court :system);;(i:s*' already in;‘pllace‘. S ok
If so, the legislature will undoubtedly want to expand that court's jur- - -
isdiction to cover these least serious marijuana offenses, according T
these defendants the same "rights' that traffic defendants have. On .

o

" the other hand, if traffic cases are handle‘d within the lower cmmmal@ ‘ .
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court system, the accommddation between efficiency and procedural
rlghts will be made as a.matter of practice, just as it is in more or
less serious traffic cases. If the legislature (or city council) has
defined a separate, less formal set of procedures for petty traffic
cases, it could snnply enter-a cross- reference in the decriminali~-
zation bill. ' ~ «

(ThlS chapter was written primarily by Professor Richard J.
Bonnie. ) \
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FOOTNOTES

0

1"(303.’1:1rnerc:1al" actlwty refers only to transfers in which the transferor
realizes a profit. Ifmay be more appropriate to place casual, not-
for-profit transfers in the same category as mere possessory act1v1ty.

»‘ZBy increasing the prosecutor s leverage, this approach will probably

conserve prosecutorial and judicial resources. However, it will do
nothing to reduze thie costs associated with police enforcement, since
every possessor will remain a-potential criminal. Moreover, this
_approach will not alleviate unfairness to possessors of marijuana who
will never be sure whether they can rebut the presumptlon and ’chereby
escape criminal liability.
V

3Sharp v. Commonwealth, 213 Va. 969, 192 S.E.2d 217 (1972).

4See People v. Serra, 55 Mich, App. 514, 223 N, W.2d 28 (1974), ‘This
case actually struck down a statute which only created a presumptlon
with possession of more than 2 ounces. If such a statute violates the
privilege against self-incrimination, then a fortiori a statute which
creates the presumption upon possession of any amount Would be held
unconstltutlonal o )

The self-incrimination holding was disavowed by the Mlchlgan St-
preme Court two years later; however, the alternative holding of Serra
that the 2-ounce presumptlon violated due process because it lacked a
rational basis remains intact, People v. Gallagher, 68 Mich. App.

63, 241 N.W.2d 759 (1976) ' ‘ ' .

sCole V. S’cate, 511 P.2d 593 (Okla. Crim.. App. 1973) This case
struck down a statute which shifted the burden to the deferdant to show

~a lawful purpose once the state had proven possession of parapher- )
nalla. The logic is equally appllcable regardless of whether the pre- '

eumptlon relates to unlawful purpose or to intent to sell, i
§ :

Sgince th:Ls method does not mvolve presumpmons of 1n‘cent to sell no -
constitutional challenge can be mounted on the basis of denial of eithef o
the prnnlege against self-incrimination or the presumptlon of inno-
cence. Moreover, it has been held, on a substantive due process at— =
tack, that there is a rational basis for grading the seriousness of the

: offense according to the weight of the cannabis possessed. See People- v
V, ‘Campbell, 16 I11. App. 3d 851, 307 N. E.2d 395 (1974); People V. S
Kllne, 16 Iil. App Sd 1017 307 N. E.2d 398 §(1974) : '
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up ) the apparatus and in terms ‘of con\/iuctmg each assay, regardless of
which alternative was’chosen. o
21’I‘elephooe convergation with Dr. Robert Willette of the National Drug : /

D

o
fi

eg., Stone v. State, 254 Ark, 1011, 498 S.W.2d 634 (Ark.

7
See, e
19783); State v. Gircia, 16 N.C. App. 344, 192 S.E.2d 2 (1972); ’W11—

liams v. State, 506 S, W 2d 193 (Tenn. Crim. App. 1973) ’

‘The DEA has found rare instances of

Ingtitute on October 15, 1976.
compounds cons131t1ng of up to 5 percent® "THC.

AY

22National Commission on Marlhuana and Drug Abuse, Marlhuana A‘ ;
Slgnal of Misunderstanding, Appendix Vaol Il at 1173 (1972). ° o R

9Peop1e v. Serra, 55 Mich App. '514: 223 N.W.2d 28 (1974)
23See Goode, ''Sociological Aspects of Mar13uana Use, " 4; Contemporary

°See also Perry v. State, 303 A.2d 658 (Del. 1973); but see People v,
Drug Problems 397 405 (1975)

Gallagher, 68 Mich, Apps 63, 241 N.W.2d 759 (19786), overrulmg the
elf-incrimination aspect of the Serra holding. : ; ! 5

i | | |

! ! 24Oregon, Minnesota, California, Colorado, and Maine. "
| %Ravin v. State, 537 P.2d 494 (Alaska 1975)

BaS T

"Sharp V. Commonwealth 213 Va. 269, 192 s E.2d 217 (1972)

Yonce again the burden of disproving in{:ent to sell might be shifted to

the defendant, and once again this alternative is subJect to constitu-

. %The CommisSio.n noted:
With regard 79 the [decriminalization of] casual dlstrlbu-

tional chal]ﬂnge.
2Goode, ''Sociological Aspects of Marijuana Use, "' 4 Contemporary .
Drug Problems 897, 441 (1975). V 5 .
. 135pe National Commission on Marihuana and Drug Abuse, Marihuana ,“ S /L i1
A Signal of Misunderstanding, Appendix Vol. II at 1171 (1972). ’«/ g{\[ S ‘ , tion of small ar:ounts of marijuana for no remuneration or
— ) » - - o A : 1n81gmf1cant remuneration not mvolvmg a profit we are fol- ,
14California, Alaska, Oregon, South Carclina and Colorado. ! LA ~ lowing the approach taken in the Comprehensive Drug Abuse
, ‘ o ; ' R / Prevention and Control Act of 1970 which in essence treats @
5Maine and Minnesota. ' : | f  such casual transfers as the functional equlvalent of posses- wn
: ’ SR e sion. In doing so, Congress recognized that marijuana is ® :
[ P ;
¥ Telephone conversation Wlth Dr. Robert Wﬂlette of the Natlonal In- / - generally shared among frlends and that not. &l people,who
stl‘cute on Drug ! Abuse on October 15,-1976. : , e ,57 L distribute mar13uana are puslgers. ; : ; e '
k g ¢ : " & : .
"See National Com.rnlssmn on Ma.rlhuane. and Drug Abuse, Marihuana: | ERS , | § The accuracy of Congress’appraisal 1; undcerscored bY |
A Signal of Mlsunderstandmg, Appendix Vol II at 1171 (1972). ‘ e Natllzngl hsurﬁy' fth n]fteopleii‘fgo clllelugusgl ;;ilelxi.ltaﬁ? s
‘ i . were asked how they first obtained the s s
8 200de, "8001010g1ca1 Aspects of Marljuana Usé, "y Contemporary the adults and 76 percent of the youth responded tha‘filéc had_ R
Drug Problems 397, 404 (1975), The author, /hlso notes that marijuana) = been given to them. Only 4 percent of the adultshan kp?ir S ,
is almost never laged with more expensive and dangerous drugs, since E ’ ~ cent of the youth said that they had bought it Zlvulfn asd %5 S T
these substancesr-mescaline and opium--are unprofitable to sellin | R - . . .who their source had been, 87 percent of the adults an R ok
this manner.. Id. at 404 5. o o o o ‘ percernt of ‘the g,routh responded that it had been a friend, ac— by
o e ‘ : . L , e quamtance, or’ ;a:mlly member. (R SR P
¥ This does not 1mp1y that a potency distinction Would necessarlly be e : P " »
violative of°due process; there are a small number of "strict liability}' S | Natlonal Commlssmn on Mar ihuzna and Drt;g Abusef Marihuana: A .
regulatory offenses for which the prosecution need not show mens rea. ‘ . Signal of Mlsunderstandlng, Pp. 157 58 (1972). ST
2°As altex natlves, departments mlght pool their resources to es’cablls | % 27T}tcebpl; ;)lOf proble[fm;l aisoo;ated Wlﬂ:tlha I;I;‘Zﬁt ciﬁzioﬁzgzsj;iiéfr; C;arlie
a central lab, or the chemical evaluation could be done on the state | P cul:-DoL WayS.: e durdei 15 on e it ¢ 7
level. There Would be considerable expense both in terms of set’clng “ resulted in a profit, conviction of commercial dealers bECO/.LlES that |

- - . . . - R
e [T el ﬁ ': » IR




much more difficult; on the other hand, if the burden is on the defen-
dant to prove that the sale was not for profit, it becomes more diffi-
cult for ' accommod%tmg users to reap the beneflts of decmmmallza-
tion. ' o ,
®rhis view was taken by Senators Javits and Hughes,who, as members
‘of the National Commission on Marihuana and Drug Abuse, unsuccess-
fully’ urged the Commission to recommend withdrawal of the criminal

o sanction from all nonprofif transférs; instead, thé commission limited
\‘.’ its recommendation to the 'distribution of small amounts for insignif-

/ .icant remuneration,” National Commission on Marihuana and Drug
Abuse, Marihuana: A Signal of Misunderstanding, pp. 154-156 (1972).

. 2 Cultivation in these circumstances would be entitled to some measure
of protection from confiscation under the Fourth Amendment, and
could obtain additional protection from decrzmmahzatzon provisions
designed to protect privacy.

W adish, "The CI‘ISlS of Overcmmmahza,tlon, t 374 Annals 159 (1 96'7).

Msee Elchman, Impact of the Gideon Dec1s1orf Upon Crime and Sentenc-
ing in Florida: A Study of Recidivism and Socio-Cultural Change,
Florida Div. of Corrections:» Research and Statistics Sectlon, Re~
search Monograph No. 2, pp. 71-73 (]966)

'Natlonal Advisory Commission on Criminal Justice Standards and
e Goals, Task Force on Correctlons, 159 (1973).

4

Bonme & Whltebread The Marlhuana Convmtlon, 239 (1974).

*See generally Bonnie & Whitebread, The Marihuana C’onwctlon, 237~
2477 (1974); see alsp Project, "The Consenting Adult Homosexual and
the Law: An Empwlcal Study of Enforcement in Lios Angeles County,
13 UCLA L. Rev. 643 (1966).

7
Kayi/sh ”The Crisis of Overcrlmmahzatlon, " 374 Annals 157 (1967).

SN a\:\onal Advisory Commission on Criminal J‘ustlce Standards and
uoals, Crlmmal Justlce System, 177-178 (1973).

Packer, The Lunlts of the Crlmmal Sanctlon, 261 (1968)

: BBAmemcan Law Institute, Model Penal Code Tentative Draft #2, Com-
' mentary to § 1., 05 p. 9 (1954), °
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395 ‘«*., Cal. Penal Code §§ 16, 19(0) (1966 Supp. ), Colo. Rev. ptaf §$
18 1~104, 107 (1973); Del. Code Ann. 11°§§ 4203, 4207 (ReV. 1974);
1. Ann. Stat. 38 §§ 1005- 1-15 17 (1973), Ohio Rev, Code Anrf §
2901 02(@) (197o Repl. Vol.).
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0T ate v. Short, 401 U.S. 395 (1971)

41 Argersinger v. Hamlin, 407 U.S. 25 (1972); Goldberg v. Kelly, 387
.. 254 (1670); ABbiE v. Bernier, 387 . Sipp. 57 (D Conn. 1974)
(ﬁhree—;)u(?ge court). ‘

b}

e
2Tyucker v. City of Montgomery Bd. of Commlssmners, 4] 0 F. Supp (*
494, 510 (M,D. Ala. 19786) (three~judge court),

% Commonwealth ex rel. Parrishv. Cliff, 451 Pa, 427, 304 A.2d 158 ;{m

Y

(1973); State ex rel, Pedersen Ve Blessmger, 56 Wis, 2d 286 2@1 ST
N, W.,2d 778 (1972y

“Hendrix v. Lark, 482 S. W 2d 427,430 (Mo, 1972); see also A.B.A.,
Standards Relating to Sentencing Alternatives and Procedures, with
Commentary, Sec, 6.5(b), pp. 288-2809.

o

“State v. DeBoms, 58 N. J. 182 198-199, 276 A.2d 137, 146-147 (M. J,
1971).

“Appomted counsel would not be mandated as a constitutional matter if
imprisonment were not authorized. See Argersinger v, Hamlin, 407
. S. 25 (1972). However, legislators may decide that indigent de~
fendants who are subject to criminal liability in all fairness should
have appointed counsel available to them, '

9175 California if the person charged with possession of up to 1 Gunde
was previously convicted of this offense three times Wlthln, a 2-year
period, he will be diverted to an educattonal or treatment progra:cn in
“lieu of a flne. ) / :

*8There should be no constltuﬁonal ‘obstacle to a state imposing, with
respect to use of marijuana, dlfferenf: restrictions on Juvemles than
on adults. In the obscenity cases, where the fundarnéntal values of =
the Pirst Amendment are at stake, it has been suggested that the state
has a "legltlmate interest in preventing exposure of juveniles to ob-
scene material  , . Paris Adult Theatre Iv. Slaton, 413 U. S. 49,

58 n, 7 (1973). A fortiori in the regulation of marijuana, where the -
First Amendient is not at issue, there should be no ob;;ectlon toim- .
posmg dlfferent standards for juveniles.
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“9%ee PaulSen and Whitebread, Juvenile iaw and Procedure (1974) at 32,
S0This was done in Ohio, California, and Minnesota.

SiNew Jersey Stat. Ann, § 2A: 4-14(m) (1952), This statute was held not
violative of due process when it was challenged on grounds of vague-
ness., Statev. L. N., 109 N, J, Super. 278, 263 A.2d 150 (1970),
aff'd 57 N.J. 165, 270 A.2d 409 (1970), cert. den., 402 U. S, 1009~
(1971), Moreover, most statutes of this kind have survived due pro-
cess attacks. See Paulsen and Whltebread Juvemle Law and Proce-
dure (1974:) at 48~ 49

52('Ja,lnf‘orma Welfare and Institutions "ode, § 600- 662 (Supp. ‘R‘976)

&

f53By the same token, should the leglslature wish to remove noncriminal

possession from the jurisdiction of the juvenile courts, this intention
should also be ziiade clear on ’che face of the statute.

54 Carroll v, Umted States, 267 U. 8. 1382 (1925)

0

27 U. S.C.A. §39 (West ed, 1927)

*6Chimel v. Ckallfornla, 395 U. 8. 752 (1969).

$"United States v. Robinson,, 414 U.S. 218 (1973).

: ' . {:\\ ' ’

58], aFave, ''Case-by-Case Adjualtcatlon‘ Versus 'Standardiged Proce-
dures': The Robinson Dﬂemma \'' 1974 Supreme Court Review 127;
131; A.L. L, Model Code of Pre—Arralgnment Procedure 493 (1975).

*The Robinson opinion, which gave the police authority to conduct a full
personal search whenever they make a "full-custody' arrest, did not
define that term, and the case itself involved an arrest plus "booking'’;
however, as the decision was rationalized as necessary in order to
protect policemen, during prolonged contact with a suspect, from at-
tack with any hidden weapon that the suspect might have, it seems

- clear, at least, that a search incident to any form of detention that

requires the policeman to drive the suspect somewhere in his squad
car will be upheld as reasonable United States v. Robinson, 414 U, S.
218, 221 ~23, n. 2 LaFave, supra, at 148, 152

9The Ninth C1rcu1t has held unconstltutlonal the arrest of a material
-~ witness and the forcible stopof a per'son wanted for questioning, where ;

they were unnecessary to secure the cooper‘auon of the subjects.
‘Bacon V. Umted States, 449 F.2d 933 (1971); United States V. Ward

104

s

3,

R

°

- for Constltuflon/al Analysis, ' 60 Minn., L. Rev. 379, 411 (1978).

488 F.2d 162 (1973)., On the possibility that unnecessary arress for
-traffic violations and the like may violate the Fourth Amendment, see i
Mr. Justice Stewart's concurring opinion in Gustafson v. Florida, 414

U.S. 260, 266-67 (1973); see also LaFave, supra, at 158-161,

“IConn. Stat. Ann, § 6-49 (1972); Minn. Stat. Am. § 629,34 (1947).

52See, e.g., Fuentes v. Shevin, 407 U, S..67 (1972); Mitchell v. W.. T.
Grant, 416 U.S. 600 (1974); Sniadach v. Family Finance Corp,, 395
U. S. 337 (1969); North Georgia ]?mlshmg, Inc.: v. Di-Chem, Inc.,
419 U S, 601 (1975) ,

%407 U. 5. 25 (1972). | | R C

54387 U. S.

A
\

55372 U. 5.

1(1967). . ©

b
P el

355 (1963).
<
66Conversely the state mus’c provide counsel to indigents if incarceration
is authorized, even if \he offense is not a Ycrime," It must be noted
‘that if the fine autborlzed is very substantial the Court could well de~
cide that state-paid counsel is required.
(;? . 2

67BaldW1nV New York 399 U. S, 66 (1970).

4

S Muniz v. Hoffman, 422 T. 8. 454 (1975), The Court theresspecifically
reserved the question whether a severe fine mlght requlre jury trial,
" Id. at 477. X

9See Clark, "Civil and Criminal Penalties and Forfeitures: A Frame- -
work for Constit@tional Analysis, ' 60 Minn. L. Rev. 379, 398 (1976). -

7"Id at 382-384, 394-396; 401 403.
S
71But ef. Muniz v. Hoffman, 422 U, S, 454 (1975) ($10, 000 fine on union
a petty sanction for purposes of Sixth Amendment right to jury trial, ‘
absent contrary expression of congressional intent). . L
K B ’ : B j,j I

2Clark, "Civil and Criminal Penalties and Forfeltureg A Framework-

S

73See Spevack v, Klein, 385 U, S. 511 (1967) (revocatlon of professional
license); Uniformed Sanitation Men Ass'n v. Commissioner,. 392 U..S.
280 (1968) (loss of public employment); Lefkowitz v. Turley, 414; U. s.
70 (1973) (loss of government contract) ;
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7“‘He1ver1ng v. Mitchell, 303 U, S. 391 400 n. 3 (1938) (quotmg Umtecf United )/,
232 U.S. 317, 50 (1914)).

States v. Regan, 2
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