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FOREWORD 

Marijuana: A Study of State Policies and Penalties is a three~vol
ume analysis Gf is~ues concerning marIjuana that are of importance to 
state policymakers. The study reviews the medical, legal" and histor
ical dimensions of marijuana use and examines the range of policy ap
proaches toward marijuana possession and use which state officials 
have considered. Attention is directed to the experience of eight states 
that haVe eliminated incarceration as a penalty for private possession 
of small amounts of marijuana as well as to the experience of states 
that have not passed such decriminalization laws. 

Governor Brendan T. Byrne of N~w Jersey proposed in 1975 that 
this study be mitiated to provide state policymakers with better infor
mation 011 issu~s concerning m.arijuana. ThG Executive Committee of 
the National Governors J Conference authorized the NGC Center for 
Policy Research and AnalYSis to undertake the study. The center ob
tained financial support from the National Institute of :Law Enforce
ment and C:dminal Justice of the Law Enforcement Assistance Admin
istration and selected the firm of Peat, Marwick, Mitchell & Co .. to 
conduct the study. An expert Interdisciplinary Review and Assess
lnent Panel provided guidance and quality contre,l throughout the re
search process. 

Two aspects of the study should be emphasized at the outset. First, 
the study provides a comprehensive" independent .. and objective analy
sis of the issues under examination. It does not" however, make policy 
recommendations" bllt instoad leaves the evaluation of data and the de
velopment of specific policy options to state officials. Second" the as
sessment of the experience with decriminalization laws .. which have been 
passed only recently .. is based on the best data now avaiHible rather than 
on trend data or longitudinal analysis. Further assessments, based on 
nlore substantial and longer-term data, will determ:i,..1.e whe:ther,or not 
the impact of the new laws over time on the criminal justice and health 
care systems and on usage is consistent with the patterns observed to 
date. 

The efforts of many persons have made this study possible, includ
ing the PMM&Co. sro.dy team and the Interdisciplinary Review and As" 
sessment Panel. John Lagomarcino of the NGe staff has made major 
contributions. The counsel of Dr. Helen ltrskine of the National Insti
tute of Law Enforcement and Criminal Justice has also been of great 
benefit. 

Stephen B.. Fa:r'ber" Director 
Nation4,Governors', Conference 
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PREFACE 

There has been no Governor of any state in the nation over the past 
decade who has not felt some pressures·~-and often very strong pres
sures--to enact some change Or other in the law affecting the use and 
possession of marijuana~ 

~t is to help present and future GovernorS deal with these pres" 
sures knowledgeably and reasonably that I proposed this study and the 
National Governors I Conference Executive Committee agreed to un
dertake it. The study was underwritten by the Law Enforcement As
sistance Administration. 

There is an abundance of literature on what marijuana is and isn It 
and oh the medical and sociological :r;'esults of its USe. We have not 
attempted any exhaustive evaluation of these questions" other than to 
summarize that body of literature. 

We have instead focused attention on the experience of several 
states tJ::1at have taken or attempted action of one kind or another to 
deal with the problem. In eight states the legislature has changed the 
law to decriminalize the use or possession of small quantities of mar
ijuana; in one of those states the court also mandated a change in ap
proach. 

Even Governors who have no intention of initiating action with their 
legislatures in this area may have to anticipate a court-mandated re
evaluation of the situation .• 

This report is an attempt to evaluate how and where the legal ap
proach to marijuana use and possession has changed; what the mea
surable effects of thos~,changes have been on law enforcement and 
other government funct{bns in the state making the ch..-@ge; and wh~t 

I' ,,,'<0-',-,. 

sort of response by the 'executive branch appearS t6'be necessary or 
advisable in order to cope with those changes successfully. 

I hope that this study will prove to be a useful tool in the hands of 
Governors who will be coming to grips with changes in this area in the 
years ahead. 

Brendan To Byrne 
Governor of New Jersey 
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INTRODU CTlON 

This volume provides a compilation of the various technical re
search efforts conducted by the PMM&Co. project tea.."U and outsidE; 
consultants, Drs. Richard J. Bonnie and Peter G. Bourne. The pur
pose of this volume is to document the research findings that wlSlre the 
basis for the analytical work in Volumes 1 and 2.1 which by their very 
nature required the development of conclusions and the dis tillation of 
impressions and opinions. 

Ba.Jd upon the preliminary findings and tasks .• the Interdisciplin
ary As;.;)essment and Review Panel (consisting of representatives from 
the National Governors' Conference and the Law Enforcement Assis
tance Administration, in addition to project team members) decided to 
include the full documentation rather than limit the volume to a sum
mary of findings. vVe believe that the more complete documentation, 
particularly with respect to the case studies.f will prove of interest 
and value to legislators .. Governors I staffs, and state policymakers 
during their consideration and analysis of alternative approaches and 
policies to marijuana enforcement. 

The objectives and potential users of each of the five major chap
ters of this volume are summarized below. 

CHAPTER I: THE HISTORICAL DDVIENSION 

This chapter briefly summa.rizes the social and cultural evolution 
of marijuana attitudes and use in the United States. The purpose of 
the chapter is to provide the reader with historical background that 
may be relevant in considering the issue rather than a complete and 
fully documented history of use (and abuse) and enforcement patterns. 

CHAPTER II: THE ~URR.ENT DDVIENSION 

As would be expec ted, the amount of statis tical data available on 
marijuana supply .. use .. and enforcement is substantial and often con
tradictory and confusing. The purpose of this chapter is to provide 
the state policymaker with a general background of use and enforce
ment trends. Therefore the statistics thought to be the most objective 
and reliable are sUIDlnarized. 

xiii 



CHAPTER ill: TETE MEDICAL/HEALTH DnvIENSION 

A rational discussion of the marijuana issue requires an under
standing of the medical and scientific issues involv€~d and the results 
of prior, current, and ongoing research. Unfortun:;ttely for the state 
policymaker, discussions of these issues are often in highly technical 
and scientific terminology. To some degree, this chapter presents a 
similar problem. to the reader, simply because of the nature of the is
sues being discussed. Nevertheless. we believe th?-t this chapter will 
be of potentially significant use to medical and scientific personnel ad
vising state policymakers. The purpose of this chapter is to provide 
a relatively complete su..rnmary of research results; outstanding ques
tions .. and sources of additional information. 

CHAPTER IV: THE LEGAL DnvIENSION 

The objective of thi.s chapter is to bring together- four aspects of 
the legal dimensions of the issue: international law; and policy.. state 

, control legislation. state record maintenance issues. and the consti
tutional dimensions. This chapter not only provides a current compi
lation of legislation but also highlights some of the more significant 
legal issues that need to be considered in evaluating the issue .. 

CHAPTER V: CASE STUDIES 

This chapter provides the written summaries of (the nine site visits 
conducted to review the process by which selected states considered 
and analyzed the marijuana issue. The states were selected by the 
Interdisciplinary Assessment and Review Panel and represent states 
which both implemented and did not implement Significant change in 
laws covering personal posseSSion and use of marijuana. In addition .. 
three states (California, Texas, and Ohio) were selE.~cted for a rr.l.Or~ 
intensive assessment of the impact of change. 

APPENDIX: RESEARCH METHODOLOGY 

The research methodology used to conduct the stUdy is briefly sum
marize(~ in the appendix to this volume. 

xiv 

1. t;['h-:E HISTORICAL DIMENSION 

This section summarizes the historical dimension of the use of 
marijuana .. provides a perspective on the changing social and cultural 
attitudes involved, and describes recent legislative and political de
velopments. 1 

THE EARLY YEARS: AN OVERVIEW 

Cannabis sativa.. also called marijuana and Indian hemp, has been 
used since antiquity as a source for several products: the fiber was 
used for rope and cloth.. the seeds for oil and birdfood.. and the leaves 
and resin for medicine and intoxicants. 

Cannabis was brought to the United States by the first European 
settlers, who planted it in Jamestown in 1611. Indeed, the early set
tlers were required by their contracts with the Crown's Virginia Com
pany to grow cannabis~ The aber of the plant was used primarily" 
and by 1630 as much as one half of the clothing worn by the colonists 
was made from hemp':~ The fiber was also used in twine" rope, paper .. 
blankets, and canvas (which derives its nam.e from cannabis). Hemp 
was so important to the colonists that in 1762 .. Virginia imposed penal
ties on those who did not cultivate it. The importance of canna1:)is to 
the colonists is also evidenced by George Washington's diaries .. which 
discuss the cultivation of cannabis. Little; however, is known about 
use of the plant during this period for its psychoactive powers. 

American hemp culture re}.;.ched its peak in the early 19th century. 
With the development of the cotton gin, cotton gradually replaced hemp 
as the primary substance for cloth, and with the increaSing availabil
ity of imported jute, the American hemp industry declined. 

The industry, however, did not disappear completely. As late as 
1937, an estimated 10,000 acres of cannabis were commercially 
cultivated, primarily in Kentucky~ Wisconsin, and Illinois.3 During 
World War II, the U. S. Department of Agriculture encouraged st<?ck
piling homegrown hemp when the supply of rope fiber from. the Philip
pines was cut off by the Japanese occupQ,tion. 

Marijuana gained popularity as a therapeutic agent in the last half 
of the 19th century, when it was widely recommended in medical jour ... 
nals, and sold by pharmaceutical houses. Som~ artists and writers 
during this period.. inspired by European writers such as Baudelaire 
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and Dmnas p~re.J used marijuana as an intoxicant, but such use was 
almost certainly not widespread. 

THE EARLY 20TH CE~~TURY: THE BEGINNINGS OF CONTROL 

It is not dear when more extensive use of marijuana .as a psycho
active stibs tance began in the United States although the drug is known 
to have been used in M'exico and the Caribbean for many years as a 
psychoaetive substancE!. Cannabis entered the United States from 
Mexico and the Caribbe~an in the first years of this century, in part 
through soldiers and travelers, but primarily through immigrants. 
Newspaper and police reports from localities where Central American 
laborers worked (i. e., from New Odeans through the Southwest and 
into the Rocky Mountain states to Montana) contained r~ferences to 
marijt.:atla use. 

The early 20th century was an era of intense interest in social re
form, including limitation of the use of intoxicants. The most obvious 
example is the temperc:tnce movement that culminated in 1919 with the 
passage of the 18th am~mdment to prohibit the sale, manufacture, and 
transportation of intoxicating liquors. In addition, the Harrison Act 
of 1914 required the registration and payment of an occupational tax by 
all who imported, produced, dealt in, sold, or gave away opium and 
coca leayes and their derivatives.4. Personal possession without a 
prescription was presumptive evidence of violation. The Harrison 
Act, however, was a t::IX act rather than a prohibitory statute because 
of Congressional doubt as to its authority to directly regulate the in
trastate posseSSion and sale of narcotics. Although a few advocates 
attelnpted to include marijuana in the Harrison Act, national ignorance 
of m.arijuana and pressure from the pharmaceutical industry prevented 
its i11CluI3ion. 

Although federal legislation concerning marijualj·"~\notexist, a 
number of states passed their own prohibitions; and{ "",·1$1:> 29 states 
had laws prohibiting the use of marijuana. Most of 1\,.", • /sta~e laws 
were a response either to pockets of widespread useatrt6ng Mexicans 
and othe]~ minority groups, or to a fear that" addictslf would move from 
use of other prohibited drugs to marijuana. 

In 19.24, the National Conference of Commissioners an Uniform 
State Laws appOinted a committee to draft a uniform drug act. Sub
stantial disagreementexisted as to whether marijuana should be pro
hibited •. Supporters of the inclusion, of whom the most important was 
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Harry Anslinger (appointed Acting Commissioner de the Federal Bu
reau of Narcotics in 1930)p argued that marijuana was physically dan
gerous, led to insanity, corrupted youth, and was of little medical 
value. Opponents to the inclusion, primarily the pharmaceutical in
dustry and key members of the American Medical ASSOCiation, argued 
that the drug was not addictive, not Significantly abused, and certainly 
not worth inclusion in the uniform narcotic laws. 

A corn.promise was reached in the final Uniform Drug Act which ,'. 
was approved by the Commissioners in October 1932. Marijuana pro
hibition was omitted from the main body of the act. However, the 
state s could include rnarijuana prohibition through two alte rnative s: (1) 
an optiomtl proviSion could be attached to the act, or (2) cannabis could 
silnplybe1 added to the definition of narcotic drugs. As a result of 

11 1 'f' d II t' II this second options> marijuana was eventua y c aSS1 1e as a narco 1C 

in every Istate. 

In spite of the active support of AnsJinger and the Federal Bureau 
of Narcotics, few states were interested in the Unifonn Drug Act dur
ing the fiJ;'st years of its existence. By March 1935, only 10 states had 
enacted it. The primary objections appear to have been concern over 
the potential cost of enforcing the act, as well as a number of techni
cal complaints on its administrative aspects. In addition, the public 
was apathetic about the bill. 

Because of this lack of enthusiasm, in late 1934 the Federal Bu'" 
reau of Narcotics (FBN) shifted the emphasis from the need for uniform 
laws t~ deal effectively with local drug problems, to a public campaign 
on the menace of drugs, particularly marijuana. Few, if anyp meth
odologically sound stu die s of the use and effects of marijuana existed" 
and the studies that did exist tended tq show few harmful effects of the 
drug'.s Nevertheless, marijuana was presented as .producing insanity 
and increaSing the propensity to cornmit crime. For example" an FBN 
statemeni.: submitted to the Congress in 1937 stated: 

Recently we have received many reports showing 
crimes of violence committed by persons while 
under the influence of marihuana ••• 

'.The deleterious, even vicious, qualities 
of the drug render it highly dangerous to the .mind 
an~, body upon which it operates to destroy the \', 
will, cause one to lose the power of conneS:!;~c:l~ 
thought .. producing imaginary delectable situations 
and gradually weakening the physical powers. Its 
use frequently leads to insanity. 
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I have a statement here~ giving an out::" 
line -!"-d cases reported to the Bureau or in the press" 
wherein the use of marihuana is connected with re
volting crimes. B 

Ina('ldition, the drug was presented as psychologically addictive, al
though it was not rElcognized as physically addictive in scientific and 
medical circles .. 

This campaign, which included a number of stories in the press of 
particularly gruesome crime s in which marijuana was said to have 
been implicated, se8ms to have been extremely succe ssful. By early 
1935 only 10 states had adopted the Uniform Drug Act; within the next 
year" 18 more adopted it with the marijuana inclusion, if they did not 
already have anti-marijuana legislation; and by 1937J1 46 of the 48 
state 5, au well as the District of Columbia, had enacted marijuana 
p.l:'ohibition. 

THE MID-20TH CENTURY: TEE GROWTH - -OF FEDERAL rNVOL VEMENT 

There was still, however, no federal marijuana legislation.. Pro
ponents of marijuana control had hesitated to amend the 1914 Harrison 
Act to include cannabis because of the ad's tenuous constitutionality. 
Consequentlyp a separate Marijuana Tax Act was introduced by the 
U. S. Treasury Department in 19370 It was passed by Congress with
out substantial debate .. 

After the Treasury Act was passed in 1937" public attention was 
diverted from mariju~ma-related activities" in part because the Fed
eral Bureau of Narcotics attempted to limit the sensationalism of the 
issue. 

It was not until the late 1940s that public concern was again di
rected at the mariju.ana issue because of an apparent increase in mari
juana "addiction. If 7 In particular, Congress wa.s concerned by the al
legation that marijuana use led to the use of harder drugsJ) such as 
heroin, and hence toward addiction. Congress was also disturbed by 
the 70-percent increase in arrests for narcotics 'violations between 
1948 and 1950. 

As a resultJl two new drug bills were passed by Congress. The 
firstJl the Boggs Act of 1951, provided for uniform and stricter penal
ties for both narcotics (under the Narcotic Drugs Import and Export 
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Act) and~ for marijual1R (under the lVIarijuana Tax Act). 
der the Boggs Act were! 

first offense 2,..5 years; 

second offense 5-10 years; 

Penalties un-

third ~ind subs equent off ens e 10-2f1 years; and 

fine fo:r all offenses $2J 000. 

In addition .. persons convicted of second or subsequent offenses were 
not eligible j(or probation, suspension, or parole. -

The second bill was the Narcotic Control Drli.g Act/,of 1956, which 
passed after a 4-year period of Congressional reevalu!~tion of the e11-
tire United States drug milieu. This act further incre/a.sed the severity 
of penalties for possession and sale of drugs, and maij~ijuana was in
cluded in 'thE! substances to which the act applied. T171e Narcotic Con
trol Drug Act represents the apex of the strict pen~1Ity approach to the 
control of drug use in the United States. 

THE SIXTIES: NEW PERCEPT'IONS 

After paE!Sage of the Boggs Act and the Narcotic Control Drug Act 
in the 1950s, there was little new response to marijuana, until the 
next decade. The 1960s, however, were characterized by a new soci.
ological phenomenon,..-drug use involved larger segments of the mid-
dle class. College and even high school students began to use marijuana. 
In 1944 the IJaGuardia Commission study concluded that in New York 
" .... marijuana distribution and usage is found mainly in Harlem ... the 
population of which is predominantly Negro and Latin A.rnerican .... It 8 

By May 1969 GaUup polls indicated that 22 percent of coUege students 
had smoked marijuana, and by December 1970, 42 percent h~d done 
SO.9 National surveys in 1970 indicated that 10 million Americans 
had smoked Inarijuana, and some observers believed the fi~-.re to 
be closer to 20 million.10 During this period, the arrest fig1£res fol
lowed the rise in incidence. California arrests, for example ... in- {' 
creased tenf~~ld --from 5" 155 in 1960 to 50, 3~7 iIi 1968.11The incre~,se' 
in marijuana;[use was not, however, }~.!,ted to the United States. In. 
Canada the E'pyal Canadian Mounted Police reported a su.bstantial in
crease in car.l;tlabis contacts: 20 in 1962, 2,300 in 1.968, and 12 .. 000 
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. in 1972.12 Adeq1~ate statistical 'information on the:(Jexact scope$' struc
tUJI~eJ< and timinl~ of this social change is not available, although there 
is no questiontha-t such a movement did in fact occur. 

Th~~ cause for the surge in marijuana,'use is less clear. Undoubt
edly the politiciO- and social atmosphere o'f the 1960s --the youth rebel
lion against sociietal taboos, the alienation of youth from society, the 
spirit of civil dlsobe.c;lience--accounts for some of the chi:mge. The ex
posure to mariJI.lana of soldiers in Vietl1aln is also a factor: a re
pa:rted.50 to 60 ,!percent of the soldiers stationed in Vietnatu at least 
e:x:perimented w'ith marijuana.13 Certainly another reason, stressed by 
Canada's LeDain Commission in its findings.14 was the fact that many 
fO·llnd enjoymen~t in smoking marijuana. 

The spread of drug use through U.S~ society heightened both na
tional awareneSs and national concern.' Although a 1965 Act (the Drug 
Abuse Control .Amendments) created misdemeanor penalties for illegal 
sale and manufacture of depressant and stimUlant drugs and hallucino
gens, the marijuana laws were not changed. As a result, pressure 
began to build f:::>r reduced marijuana penalties. 

Nevertheless, enforcement of the marijuana laws intensified. In 
September 19681, the United States, with the concUl'rence of ]\''Iexico, 
initiated 110pera~tion Intercept 1\ to control marijuana importation. The 
ef;fort included pursuit planes and patrol boats and an intensified search 
of' all individuals who crossed the border. On the first day, traffic was 
ba.cked up 2-1/l~ miles at the border in at least one location. Tourists 
were irritated, business in border towns began to u3uffer~ and com
plaints began tq increas e, including some from Pries ident Diaz of Mex
ico. Operatio~. Intercept was cancelled only 3 weeks after it had begun.15 

Also in 1~8!~ the Supreme Court's Leary decisiont6struck down sev
eI"al provis ions: of the Marijuana Tax Act, hi~th1ighting the need for a 
gEmeral reform of the federal drug legislation. 

The next year~ Congress passed the Comp!'ehe:nsive Drug Abuse 
PJ:'evention and Control Act .. which: . 

• establishl~d a coherent regulatory framework for the 
manufactl,lre and distribution of 11controlled E3ubstances jj 
for medi<~al purpos es, placing each substance i.n one of 
five sche~ules varying in degree of restricti~m; 

il ,- " 
abolished: minimum sentences fof) all drug oUens es ; 
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made possession of all controlled substances for per
sonal use or nonprofitable .distribution a misdemeanor-
... ~ , 

• provided discretionary probation with expungement of 
conviction if the probatio'nary period was passed sw::
cessfully; and 

• distinguished marijuana from narcotics. '\ 

At t~t: same H;ne, a new Uniform Contr~l1ed Substance Act was ap-\\;~J\ 
proved by the Natwnal Conference of CommIssioners. This act paral-
leled the 1970 federal legislation. . 

Also in 1970, Congress initiated two fact-finding programs in an 
effort to remedy the persisting lack of sound, detailed scientific and 
sociological information. The Department of Health, Education and 
Welfare's National Institute of Mental Health was given the task of re
por:ing annually on the health c9:l1sequences oL marijuana use, Second, 
a 1;npa::tisan National Cqmmission on Marihuana and Drug Abuse was 
establIshed to thoroughly investigate patterns, incidence$ and effects 
of drug use and to make recommendations on the future of U. S. mari
juana law. 

. ~though t?ese twoyrOgraUls were established to begin the task of 
buil.~1.ng a ratwnal bas 1S for future marijuana de cis ions.. emotions 
contllllled to be high and opinions to be strong. Former President 
Nixon, for example, forcefully stated his opposition to legalization re
gardless of the findings of the Commission. \ 

The medical and scientific issues associated with marijuana are 
presented in dei;ail in Chapter III of this Volume. However, the Na
tional Commipsion, and the Marijuana and H,ealth reports of the De
partment of fJealth, Education and Welfare indicated that marijuana 
effects, though not neglilgible, are lTIOre subtle and less spectacular 
than were frequently reported. 

The two studies by the National Commission (1972 and 1973} indi
cated that marijuana use in the United States was indeed widespread: 
approximately 16 percent of adults and 14 percent of youths had used 
marijuana by 1972.1.7 Such 1;lse 'included all sectors of sO'ctety; in fact, 
the first report concluded that: 

The ~:nost notable statement that can be made about 
the vast majority df marihuana users --experimenters 
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and inteX':n::),ittenbusers --is that they are essentially 
indistinguishable from their non -marUluana us ing 
peers by any fundamental criterion other than their 
marihuana use. iS 

Among other fin,?i~gs, the Commission found that: 
I. 

• aUhough marijuana is a p<1tentially hazardous drug, its 
us e at current levels does not pos e a major threat to 
public health; 

· heavy criminal penalties for possession of marijuana 
are functionally and philosophically inappropriate and 
are constitutionally suspect; 

• there is not direct ca:~lsaJ. relationship between mari
juana and crime; and 

• the use of marijuana nei.ther inevitably nor necessarily 
leads to the use of harder drugs .. 

The National Commission recommended that (1) private posses
sion, public possession of less than an ounce, and distribution. for no 
or inSignificant remuneration no longer be an offense; (2) pubhc use 
and public possession of more than an ounce b.e a .cr~inal offens.e pun
ishable by fine; and (3) c:~ltivation, sale, or dIStrlbuhon for proflt and 
possession with intent tq! sel~ remain felonies.' 

The findings and conclusions of the Commission were widely ac
cepted. A number of national. organizations recommended the san:e 
or similar appr08.ches, including the governing board of the Amerlcan 
Medical Association, the American Bar Association, numerous state 
and local bar associations, the National Education Association, Con
sumers 'Union, the America:q Public Health Association, and the Na
tional Council of Churches. . In addition, the National Conference of 
Commiss ioners on Uniform State Laws, which had been instrumental 
in initiating previous state marijuana law changes" incorporated the 
National Commission's changes into its Uniform Control Substance 

\' 

Act. 

However, the conclusions of the Coml!nission were not universally 
acce12ted. For example, Senator James Iliastland" in the introduction 
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to the Hearings of thE~ Senate Judiciary Committee on the "m GlJ;'ijuana
pashish epidemic 11 stated: 

The sp:t'ead of the epidemic has been facilitated by the 
widespread ilnpress ion that marijuana is a relatively 
innocuous drug •••• It was because of this pervasive '.' 
imbalance in dealing with the question of mal:'ij1J·ana 
that so many intelligent people have been under the im
pression that the scientific community regards tnari
juana as one of the most innocuous of al} drugs. Part 
of the purpose of OUr recent hearings fas to correct 
this imbalance--to present the 1fothe1((sideu of the 
story - -to establish the ess ential fact that a large num
bel' of highly reputable scientists today regard mari
juana as an exceedingly dangerous drug. 19 

,.The C01ir1mission and the National Institute of Mental HealthJUd 
succeed in one part of their objective: to provide a soUd information 
base on which to build further research and activity_ Indeed, it is on 
this base that current efforts in the marijuana field are proceeding. 

THE CURRENT AGENDA -. . 
.. In November 1976 .. the Federal Strategy for Drug i,~ use and Dru 

Traffic Prevention2owas distr.ibuted which advocated a policy of. dis
couraging the use of marijuan~. but aq.option of a. more '~\t'ational" (and~ 
impliCitly, less stringent) penalty~tt:ucture. (fBy 1976, \iFight states 
(Alaska .. California, Colorado" Maine, Minnesota, Ohiol> Oregon, and 
South Dakota) had passed legislation significantly lessen!~ng penalties "",' 
for marijuana use. Preliminary evaluations of the imp~pt of these 
major changes suggest that significant benefits may be d\~rived, par
ticularly in terms of economic savings in the criminal ju\~tice system. 

il\ 

';1 

Lobking to the future, Pres ident Carter has publicly advocated a 
reduction in the penalties for personal use and has suggested that in
dividual states, rathet, than the Federal Government, are the appro
priate'jurisdictions to "consider change. 
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II. THE CURRENT'DIMENSION 

/ 

The purpose of this chapter elf the Research and Case Studies 
volume is to provide the reader with a summary of current data 
a.ild trends in marijuana use and related criminal justice activities, 
The data were compiled from eristing Sources rather than as a re
sult of surveys conducted expressly for this study. 

GENERAL PATTERNS . 
Without question and by any IJCleaS1.1re marijuana USe is, extensive 

in the United States today. The latest data from the National Institute 
on Drug Abuse (NIDA) indicate that more than one in every five adults 
(21.3 percent) and a similar number of youths aged 12-17 {22.4 per
cent} have used ma):'ijuana at some time in their lives. In other 
words, approrimately 37 million individuals in the':United States have 
used marijuana. 

The number of people who are currently using marijuana is smal
ler, although still 8ubstantial:8 percent of adults and 12.3 percent of 
youthf,s had used marijuana at least once in the month preceding the 
NIDA study. 

Marijuana is the third most frequently used drug for nonmedical 
purposes (after cigarettes and alcohol), and it is the most frequently 
U;3ed illicit drug. Comparative figures for drug use are presented in 
Table II-1. 

Marijuana Use and .Age 

Marijuana use is extremely age specific, with the highest use 
occurring among young adults between the, ages of 18 and 25. Approx
imately 52.9 percent of this group have used marijuana at least OllC •. e. 
Data on current users (i. e., within the last month) also Show a high 
proportion of use among this age group (see Table II-2). .. , 

These data are corroborated by other sources o For example, the 
results of a national study by Johnston, et ala of usage patterns among 
high school seniors are summarized below in Table II-3o Similarly, 
Blackford has been ,.conducting an annual study of drug use in San 
Mateo County, California .. since 1968. The level of marijuana use in 
San Mateo, a relatively well-to-do suburb of San FranciSCO, is only' 
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slightly higher (as expected) than that found in the other studies (see 
Table U-4). 

TABLEll·l 

USE OF DRUGS 

PERCENTAGE OF YOUTH 

TYPE OF ORUG 
(12-17) 

Alcohol 

Cigarettes 

Marijuana 

Hashish 

Glue, Other Inhalants 

LSD, Other Hallucinogens 

Cocaine 

Heroin 

Methodone 

Other Opiates 

Psychotherapeutic Drugs 
(Nonmedical Use) 

*Used at least once within last month. 
**less than 0.5 percent. 

Ever 
Used 

NA 

NA 

22.4 

9.6 

8.1 

5.1 

3.4 

0.5 

0.6 

6,3 

10.5 

SOURCE: Nonmedical Use of Psychoactive Substances, 
I\!ational Institute on Drug Abuse, Washington, 
D.C., 1976. 
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Current 
User* 

32.4 

23.4 

12.3 

2.8 

0.9 

0.9 

1.0 

** 

** 

2.3 

2.0 

PERCENTAGE OF AOULTS 
(18+) 

Ever Current 
Used User*" 

NA 58.8 

NA 40.7 

21.3 8.0 

9.4 1.4 

3.4 ** 

4.9 ** 

4.1 0.7 

1.2 ** 

0.8 ** 

5.3 0.5 

15.0 3.2 

Ii 
I 

, : 

(/ 
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TABLEll·2 

CURRENT USE BY AGE 

CURRENT USERS* 
AGE (Percentage of Total 

Age Group) 

12-13 3 
14-15 13 
16·17 21 
18·21 25 
22·25 25 
26·34 11 
35+ 1 

*Within last month. I I 
I, 

SOURCE: NIDA, Nonmedical Use of P.wchoactive Substances, 
Washington, D.C., 1976. 

15 



o 

TABLE II-3 

MAJ;RIJUANA us;l~ AMONG HIGH SCHOOL SENIORS (1976) 
!~~ 
::1 

FRI:QUENCY I:! LIFETIME LAST 12 MONTHS 
H:----', 

J:' 
:, 

1;1 
i AhY Use i"1 52.9% 44,7% '~' 

1-~ Times 1~: 9.1 9.0 
3~19 Times I; 15.3 16.5 

J 
28.5 19.2 20+ Times \\ .' 

L....,---- ;1 

SI~URC~: Johnston et aJ.~1 I'Mohitoring the Future: A Continuing of the 
Lifestyles and ~:(alues of Youth," Institute for Social Research, 
University of ~i?chigan, 1976. ' 

TABLEn-4 

LAST 30 DAYS 

27.3% 
8.5 

15.6 
8.1 

" 

1 

MARIJUANA ;~JSE IN SAN MATEO, CALIFORNIA (1976) 

, 

LEVEL OF USIE 
DURING PAST YI~AR 

An", Use ;\ 
10 6r More Occasi,~ns 
50 (ir More Occasi;hns 

,I 
,'--!~, 

" ! 
SO(lRCE: Summa!)! Report, Surveys of 

, Student '~rug Use, San Mateo 
County ,1~alifornia,1976; 

I 
I 

National U;ser ~~haracteristics 
" ------

IlERCENTAGE OF 
POPULATION 

55.3 
35.4 
22,5, , '. 

Because marijuana u~e in the United States is so widespread~ it 
is clearly no IOl1ger confined to a single or limited number oLgroups 
or subcultural entities. rrherefore, the characteristics of a typical, 
user are difficult to describe. For exa:r,p.ple~ statistically the "model" 
user is a college-educated., nonwhite~ male who is an urban resident 
in the west. These data are represented more fully in Tables II-~I and 
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TABLEJI-5 

MARIJUANA EXPERffiNCE AMONG SUBGROUPS OF YOUTH: 
TRENDS Ifi PREVALENCE (EVER USED) AND 

USE IN PAST MONTH, 1974-1975/6 
c· 

Ever Used Used in Past Month 
CHARACTERISTIC 

1974 1975/6 , 

All Youth (age 12·17) 23% 22% 

Age: 
12-13 6 6 
14-15 22 21 
16·17 39 40 

Sex: 
Male 24 26 
Female 21 19 

Race: 
White 24 22 
Nonwhite 17 22 

:" 

Region: 
Northeast 26 21 
North Central 21 26 
'South 17 16 
West 30 30 

Population Density: 
Large Metropolitan 27 25 
Other Metropolitan 22 24 
Nonmetropolitan 18 18 

SOORCE: National Institute on Drug Abuse, Nonmedical Use of 
Psychoactive Substances, Washington, D.C., 1976. 
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1974 1975/6 

12% 12% 

2 3 
12 13 
20 21 

12 14 
11 11 

l! 

12 12 
9 11 

14 13 
11 16 
6 7 

19 17 

14 18 
11 11 
10 8 

l(~ ) 

(i 

) 
Ii 
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TABLEll-6 

MARIJUANA EXPERIENCE AMONG SUBGROUPS OF ADULTS: 
TRENDS IN PREVALENCE (EVER USED) AND USE 

IN PAST MONTH, 1974·1975/6 

Ever Used Used in Past Month 
CHARACTERISTIC 

1974 1975/6 
f---' 

All Adults (age 18+) 19% 21% 

Age: , 
18-25 53 53 
26-34 29 36 
35+ 4 6 

~';ex~ 

Male 24 29 
Female 14 14 

flace: 
White 18 21 
Nonwhite 26 25 

Education: 
Not High School Graduate 9 12 
High School Graduate 20 22 
College 27 30 

Not a Graduate 31 30 
Graduate 23 30 

RegIon: 
Northeast 22 24 
North Central 17 19 
South 13 17 
West 29 28 

Population Density: 
Large Metropolitan 24 26 

L!'her M'(ropolltan 19 23 
Nonmetropnlitan 12 13 

*Less than 0.5 percent. 

SOURCEl National Institute on Drug Abuse, Nonmedical Use of 
Psychoactive Substances, Washington, D.C., 1976. 
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1974 1975/6 

7% 8% 

25 25 
8 11 

" 1 

9 11 
5 5 

7 8 
8 10 

3 4 
7 8 

10 12 
14 14 

6 10 

7 9 
7 7 
4 6 

11 11 

9 9 
8 9 
3 4 

< i 
; 

" 
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II-6. A substantial number of studies have attempted to definci in 
greater detail the nature of the user .. and in particular the factors 
that cause the initiation or continuation 0.1; use. Peer group pressure 
is without question an important factor in the decision to use mari
juana,l although it does not explain the initial rise in the peer 'group 
consensus. Marijuana is clearly a social drug" as a 1975 study by 
Yankelovich, Skelly and White indicates (see Table 11-7). 

TABLEll-7 

SETTINGS IN WHICH DRUGS ARE OFTEN USED 

SETTING 
High School 
Drug Users 

With One or Two Friends 80% 
At a Party with Friends 73 
At a Dance or Concert 50 
At School 27 
At a Party with Strangers 28 
Alone 19 

NOTE: The treatment sample is not part of the cross-section 
sample but is based on 98 respondents of high school 
and colle!le age from 20 treatmBnt centers at the time 
of the int!)I\·i~wing. 

SO URCE: Drug Abuse Council, Survey of Marijuana 
Use and Attitudes: State of Oregon, 
December 1, 1915, press release. 

College 
Drug Users 

84% 
71 
37 
17 
28 
26 

Treatment 
Sample 

91% 
62 
56 
49 
29 
42 

In spite of the extent of current use and the social nature of the 
drugp a degree of nonconformity with social mores remains among 
the marijuana using groupJ) although this is less true than in the 1960s~ 
For example" in a study of males aged 20-30p OIDonnellJ) et al. found 
the relationship between current use and living patterns presented in 
Table II-B .. ' HoweverJ) a similar relationship was found between usage 
patterns and alcohol and cigarette consumption. 

19 

i 
o 
1, 

-,!! : 



o 

TABLETI-8 

USER LIVING PATTERNS 

LIVING PATTERN % OF CURR:~)NT USERS 

Mali.ried ,.,i~ 4·1 
Living with Parents 30 
LiVf!n9 Independently 5(1 

~ _____ CO_~.i1~~_n_s_ua_I_U_n_io_n ________________ J ________ 6~.~~----~ 

SO~IRCE: O'Donnell et ai., Non·Medical Drug Use 
Among Young User withfn U.s., Special 
Action Office for Drug Abuse Prevention 
and NJDA, 1975. 

As the ;m.ariju~¥na user' adopts a more traditional ),~e style invol-, 
ving marriage and, employment, usage tends to dimin~rsh: 

Even among': those people who have used mariju~ma~ as 
opposed to slimple experimenting with it a few t~:mes, 
there is a nc)ticeable fall off phenomenon which peems 
to accompaI'.1Y maturation and changing life styles. The 
single most':significant factor related to the cespation of 
marijuana u,se by former college 'UserS has bee~l found 
to be the devrelopment of a commitment to nonstildent 
roles, including family and job responsibilities.' These 
changes alsq reflect an increasing social isolation from 
other marijtlana users. Age alone is not a sign.;lficant 
factor in thi(;' regard. 2 

This pattern i~, corroborated by the current use dc;~ta which were 
presented in Tabl~1 II-2. However, it is unclear whet:Q'er this pattern 
will change signifibantly as the cohort of current user.s in the youth 
and young adult categories progresses to the older adult category. 

JI 

Marijuana, Crimii~a1 Behavior, and Hard Drugs . 
I 

,I 

, DUring the las~: half century, a stron~ causal relationship between 
" marijuana use andliboth criminal activity and the use of harder drugs, 

such as h~roin, h~is often been imputed. This relationship has been 
'I 

ii 
\i 
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almost completely discredited by current analysts. With regard to 
criminal behavior, the National Commission on Drug Abuse stated: 

One can conclude that marijuana use is not ordinarily 
accompani.ed by or productive of aggressive behavior, 
thus contradicting the theory that it induces acts of 
violence. Indeed, the only crimes which can be attri
buted directly to marijuana using behavior are those 
resulting from use, possession, or transfer of an 
illegal substance.3 

These conclusions were reached in spite of the fact that a number of 
studies indicated that self-reported criminal acts and contacts with 
the criminal justice system are higher for marijuana users than for 
nonusers.4 This relationship is presumed by most analysts to be 
noncausal and dependent on other factors that determine a propensity 
for boi:h marijuana use (a type of criminal behavior) and other types 
of criminal behavior. An interesting hypotheSiS is that the general 
disrespect for law generated by current criminal marijuana posses
sion penalties tends to reduce other types 6f criminal or antisocial 
behavior. To our knowledge this hypothesis has not been tested~ 
Regaraless of these considerations 6 the vast majority of marijuana 
users do not appear to engage in any other criminal activity} 

Similarly, with respect to the relationship between marijuana and 
harder drugs, most researchers have eschewed causality .. despite a 
clear progression by heroin tlsers from cigarettes and alcohol to her'" 
oin use. This progression of drug use is often:6 

beer, wine } Ie,' 

cigarettes entry drugs 
hard liquor 

l!marijuana 
pills 
psychedelics \\ 
cocaine I~\ 
heroin 

Only 2 to 3 percent of adolescents using entry drugs progress to the 
use.of harder drugs without first using marijuana. HoweverjJa].
though ulany hero.in USers have used marijuana" most marijuana users 
do not progress to heroin. As shown in Table U-1" 12.3 percent of 
youths and 8- percent of adults currently use marijuana, however, only 

<;-:-:;>_" a small number (less than 0.5 percent) in each category currently use 
'" ~?eroin. ,! 

;) 
t 
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A caveat in all of these studies is well-expressed in Marijuana 
a~1d Health: 

It should be stressed that in general, studiO's relating 
marijuana use to other variables have not established 
more than a statistical relationship. It is clear that 
marijuana usage is frequently part of a larger pattern 
of non-conformity, but the existence of causal relation
ships between marijuana uSe and other behavior have 
generally not been determined.7 

USAGE TRENDS 

The trends of marijUana use are of primary concern to decision
nlakers, because such"trends can help prepare for the future dimen
sions of marijuana use and are useful in assessing the success of 
previous marijuana policy. Without question, usage has increased 
trernendously over the last decade (see Table n-9), although sound 
national statistical data are not available prior to 1971. 

YEAR 

1971 
1972 
1974 
1975/6 

TABLEII·9 

TRENDS IN USE 

ALL YOUTH (12·17) 
Ever Used Past 
Used Month 

14% 6% 
14 7 
23 12 
22 12 

SOURCE: NIDA, Nonmedical Use ofPsychoact;ve Substances, 
Washington, D.C., 1976, p. 35.' 

ALL ADULTS (18+) 
Ever Used Past 
Used Month 

15% 5% 
16 8 
19 7 
21 8 

Several important considerations arise from Table II-9: 

. The number of adults who have ~ver used marijuana has 
increased steadily since 1971 and shows no Sign of de
crease. However, since this category reflects the entry 
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into adulthood of succeeding cohorts of youthful users" 
it is not completely useful as a measure of overall 
trends. It should continue to rise even after a peak us
age period has been reached" More relevant categories 
are those of youthful ever-USers and youthful and adult 
current user s. 

• The definition of llused in past monthll was changed be
tween the 1971-1972 studies and the 1974-75/76 stud
iese The previous definition was "used more than once 
a month. 11 For the later studie Sll the definition was 
changed to tlu.sed at least once in the last month. II 
Since the second definition tends to include more userB 
than the former, the overall increase in usage has prob
ably been exaggerated., 

~ The number of adults who have used marijuana in the 
last month has remained relatively constant since 1972" 

• Both the number of youthful ever-users and current users 
have remained fairly constant in the last two studies (1974 
and 1975/76). 

These considerations prdmpt a preliminEiry conclusion that the 
amount of marijuana use in the United States may be reaching a peak. ' 
A more detailed bn.::aakdown of ever-users by age supports this pre
liminary conclusion as shown in Table ll-lO. 

TABLEII·IO 

TRENDS IN PREVALENCE (EVER·USED) 

AGE % OF USERS BY YEAR 
1971 1972 

12-13 6 4 
14-15 1'0 10 
16-17 27 29 
18-21 40 55 
22-25 38 40 
26-34 19 20 
35+ 7 3 

SO URCE: N IDA, Nonmedical Use of Psychoaqtive Substances, 
Washington, D.C., 1976. 
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1974 
6 Ii 

22 
39 
56 
49 
29 
4 

1975/6 
6 

21 
40 
52 
53 
36 
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As indicated in Table II-10, the number of individuals in the youthful 
groups who have used marijuana at least once has not changed signif
icantly in the last two studies, and those in ~he age group 18 .... 21 de
clined in number. The increase has occurred in the over-21 age cat
egories, which is consistent with the comments above. 

The implications of a detailed breakdown of past month usage by 
age (Table II-ll) are less clear. 

TABLE II-Ii 

TRENDS: USE IN PAST MONTH 

AGE ~,OF USERS BY YEAR 
1971 Hf72 

12·13 2 1 
14-15 7 6 
16-17 10 16 
18·21 18 34 
22-25 16 21 
26-34 5 9 
35+ * * 

*Less than 0.5 percent. 

SOURCE! NIDA, Nonmedical Use of Psychoactive Substances, 
Washington, D.C., 1976. 

1974 
2 

12 
20 
3D 

20 
8 ... 

1975/6 
3 

13 
21 
25 
25 
11 

1 

Use in the past month has increased between 1974 and 1975/76 in all 
but one age group (18-21). However, the increase in all age groups 
under 18 is n~)t significant (1 percent), and the decrease in the 18-21 
age group is significant. Ag~n" a substantial increase occurred, 
only in the older groups (22-34L which may be explained by the ad
vancing age of those who were previously in younger categories. 
These increases in use in the past month in the older categories may 
therefore represent the residual effects of an impulse toward in'" 
creased use felt in prior years. In any case, the lack of significant 
increase in the younger categories is encouraging. 
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Unfortunately, the results of the Johnston survey on drug use 
among high school seniors are not as encouraging (see Table II-12). 

TABLEll·12 

MARIJUANA USE AMONG HIGH SCHOOL SENIORS 
(1975-1976) 

FREQ.U ENCY 
Lifetime Last 12 Months Last 30 Days 

Any l, 
1· 21 
3-191 

20+ 1 

Ise 
·imes 
·ime~ 

1!.:Pes 

1975 
47.5% 

8.8 
14.5 
24.2 

1976 
52.9% 

9.1 
15.3 
28.5 

1975 1976 
40.1% 44.7% 

8.7 9.0 
15.0 16.5 

r 16.2 19.2 

SOURI;E~ Johnston et al., "Monitoring the Future: A Continuin[ $w.;y· of the 
Lifestyles and Values of Youth, "Institute for Socjll~Research, 
UniVersity of Michigan, 1976. 

1975 1976 
27.3% 32.2% 
;7.7 ,,' 8.5 

13.5 15.6 
6.1 8.1 

These data show a significant increase in <lse in most categories and 
imply that use is increasing at least among high school seniors .. 
which appears to be inconsistent with the NIDA data for a similar age 
group reported earlier. However, this study covers only two years 
and therefore does not provide the perspective of a long--term study. 

The San Mateo study., cited earlier, is also relevant. Although 
only a one-county study and therefore not representative of national 
trends, it is of interest for four reasons: 

• The study is a statistically rigorous study. 

• The study has been consistently repeated annually 
since 1968. 

• C.alifornia passed a lnarijuana decriminalization law 
which became effective in January 1976, before the 
last survey. Although.it is too early to make d~fini
tive judgrnents about the impact of the law, the data 
Pl'o'vide a preliminary assessment of the impact. 

• The ~;;tudy is useful for comparison with the national data. 
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As can be seen in Table II-1S. usage has not increased in any cate
gory over the past 3 years. in spite of the .marijuana decriminalization 
law. 

TABLE II·I3 

SAN MATEO STUDENT l\>1ARIJUANA USE 

YEAR 
FREo.UENCY WITHIN PAST YEAR 

Any Use 10orMore 
1968 31.9 17.5 

1969 39.5 24.4 

1970 42.Q 26.7 

1971 49.7 32.8 
1972 51.0 34.5 

1973 54.8 36.8 

1974 55.5 37.7 

1975 55.0 36.3 

1976 55.3 35.4 

SOU ReE: Summary Report, Surveys of Student Drug Use, 
San Mateo County, California, 1916. 

50 or More 
N/A 
N/A 
15.9 
21.1 
21.7 
23.4 
24.5 
22.6 
22.5 

These figures appear to be more consistent with the NIDA data 
than the Johnston data. 

In conclusion. the data are not sufficiently consistent to be able 
to state whether marijuana usage in the United States has reached a 
peak. At a minimumJ however. it appears that increases in use are 
slowing. 

Arrests 

Arrests for marijuana use have increased substantially (more 
than 2.000 percent) over the last 10 years as indicated in Table II-14. 

Comparing the increase in arrests with the increase inc,marijuana 
use over the 1971-74 period, arrests' clearly increased significantly 
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TABLE II·14 

MARIJUANA ARRESTS 

No. of 
%of Drug 

% Change in 

Year Marijuana % 9hange Current Use 

Arrests 
Arrests in Arrests 

Youth Adults 

1965. 18,815 40.8% 

1966 31,119 51.5 

1967 61,843 61.2 

1968 95,810 59.1 

1969 118,903 51.1 

1970 188,682 45.4 

1971 225,828 45.9 .} 29 1 
1972 292,179 55.4 

} 1973 420,700 66.9 53 5 

1974 445,600 69.4 

} -7 0.3 
1975 416,100 69.2 

Source: The data on drug arrests are from the Federal Bureau of Investigation's Uniform Crime 
Reports, 1976. The data on increases in purrent use are from the National Institute on 
Drug Abuse, "Nonmedical Use of Psychoactive Substances" and are provided for 
comparison with the increase in arrests. There was no NIDA study in 1973. 
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faster than use.. However ll the increase in arrests may have re
sulted from intensified law enforcement activity, the characteristics 
of user behavior (increased use in public), or both. The first year 
in which mt.J:'ijuana arrests declined was .1975. 

l-he Laws as a Deterrent 

Of particular interest to decision-makers in the marijuana area 
is the question of whether criminal sanctions, including incarcera
tion, deter the use of m-arijuana. An economic model for marijuana 
would certainly include the risk of criminal penalties as a cost to be 
included in the calculation of the rational individualo Since de crimi -
nalization or legalization would reduce the risk, the cost would also 
be reduced and therefore more ma:djuana would presumably be con .... 
sumed~8 Of course the model is substantially more complicated" 
since numerous human factors are involved, including ignorance of 
the law and youthful enthusiasm for disobedience of the law. 

In the late 1960s and early 1970s, many states revised their 
penalties for marijuana possession downward from felonies to mis
demeanors. However" the possibility of Bubstantial jail sentences 
remained. Both usage and arrests increased in subsequent years 
until arrests began to decline in 1975. It is impossible to determine 
whether the laws or the arrest patterns affected use, since we do 
not know how usage would have changed under a different set of laws 
or arrest patterns. To analyze the deterrent effect of the law" two 
alternate approaches must be utilized: 

.. determine whether use changed in the eight states 
that decriminalized marijuana use; and 

• ask the public about their attitude s toward criminal 
penalties as a deterrento 

In the current study" some information on patterns of behavior 
was collected and is reported in Chapter VI» T1Case Studies o•

1I This 
information is largely subjective opinion on the part of criminal jus
tice system officials and others with contact with marijuana userso 
Essentially, no large increase in use has been observed in the states 
that have passed decriminalization laws visited during this study. 

T6 our knowledge, only two statistical surveys have been U1;1-

dertaken in areas that have decriminalization laws. One is the 'San 
Mateo study" which indicated no change in usage patterns since 
1974" in spite of the passage of a decriminalization bill effective 
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January 1976. The other is a three-year survey by the Drug Abuse 
Councilin Oregon, where a decriminalization law became effective 
in October 1973. The conclusions of the first year's survey, in 
October 1974, were; 

It appears that the number of individuals using marijuana 
has not significantly increased in Oregon during the year 
since it has removed criminal penalties for simple pos
session of one ounce or less. Nineteen percent of Ore
gon adults report that they have used marijuana at least 
once; 9 percent of total adults say that they currently use 
marijuana.. Of those currently using marijuana, only 6 
percent report that they have used it for less than one 
yeara 91 percent for more than one year. All of the 
less-than-one-year users are between 19 and 29 years 
of age.. Of those individuals currently uSing marijuana, 
a large number report a decrease in usage during the 
last year" while only a small number report an increase: 

Current Users 
(percentage) 

Decreased usage 
Increased usage 
No change 

40 
5 

52 

The second year's survey had similar results as shown in Tables 
II-15 and II-16 o 

TIME 

October 1974 
October 1975 

TABLEll-l1 

MARIJUANA USAGE INioREGON 

% OF ADULTS WHO 
HAVE EVER USED 

19 
20 

',-

snu RCE: Drug Abuse Council, Survey of Marijuana Use and 
Attitudes: State of Oregon, December 1,1975 -
Press Rei ease. 

29 

%OF ADULTSWI:tO 
CURRENTl Y USE 

9 
8 
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TABLg II-.l6 

CHANGE IN MARIJUANA USAGE IN OREGON 

CHANGE IN USE % OF CURRENT USERS 

Decreased 
Increased 
No Change 

SOURCE: Drug Abuse Council, Survey of Marijuana 
Use and Attitudes: State of Oregon, 
December 1, 1975 - Press Release. 
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Among current users, 12 percent began use after the change in 
law; 87 percent were using it prior to the change .. 

An independent study by an Oregon legislative research group 
came to a similar conclusion:9 

The laws do not appear to have precipitated any ·,)f the 
major negative effects which those who object to'the 
decriminalization trend had predicted would happen 
if a state reduced its criminal penalties for those pos
sessing or using marijuana" One district attorney 
from an eastern Oregon county observed: 

If that was the most serious mistake the 1973 
legislature made" we'd be in gQod shape. 

This comment appears to express the general attitude of 
those in Oregon who enforce and administer the decrhni
nalization of marijuana la wso 

However,p the recEmtly re~Leased (January 28, 1977) third annual 
study of usage patterns in Or!~,gon of the Drug Abuse Council indicates 
a change in this pattern. Tht~ percentage of Or'egon adults who have 
ever used marijuana increasi~d from 20 percent to 24 percent in 1976; 
the peit'ce:t.J.{~ge of those w~o Ip~r~ent1y use the drug increased from 8 
~~rcent to 12 percent.. It 1S :!difflcult to explain this sudden increase 
]'n use coming as it does three years after the passage of Oregon's 
decriminalization legislation. The fact that the Oregon law was highly 
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publicized, and that only a small proportion of nonusers gave the pos
sibility of legal prosecution as a reason for nonuse in 1974, 1975, and 
1976, suggests that a snnple reduction in fear of incarceration was not 
the reason for the increase in use. Instead, changing attitudes toward 
the drug, which were symbolized and reinforced by the chCl-nge in the 
law, probably account for the accelerated increase in use. In this 
connection, one very striking set of statistics in the 1976 Oregon data 
is that the possibility of health dangers perceived as a reason for not 
smoking marijuana has decreased significantly. The number of non
smokers who gave this as a reason for not smoking increased from 23 
percent to 28 percent between 1974 and 1975, but then dropped sharply 
and significantly to 7 percent in 1976. Possibly the numerous studies 
by the National Institllte on Drug Abuse and others (discussed iri detail 
in Chapter III) have caused a substantial change in perception as to the 
medical consequences of rnarijuana use, and this perceptual change 
has led to an increase in use. 

It is important to understand the relationship of use in Oregon with 
the pattern of use in other Western states. As reported in Table II-B, 
the average level of adult ever-users in the Western United States was 
29 percent in 1974 and 28 percent in 1975/76. These levels are higher 
than that currently reported in Oregon (24 percent). Similarly. the 
percentage of current users in the Western United States was 11 per
cent in both 1974 and 1975/76, about the same as the 12 percent re
ported in the 1976 Oregon survey. Consequently, Oregon may have 
gone through a "catching-up" phase in 1976. Whether use will continue 
to incre ase remains to be seen in future Oregon s ~dies. 

A number of surveys have also been undertaken regarding public 
perceptions of deterrents of using marijuana. These surveys usually 
take the form of ,asking nonusing respondents why they do not use 
marijuana. The results of the National Commission's survey are 
shown in Table II-17. 
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TABLEII·17 

REASONS GIVEN BY NONSMOKERS FOR 
NOT TRYING MARIJUANA 

REASON 

Not Interested 
Fear of Physical and Mental Effects 
Fear of Legal Reprisals 
Too Difficult to Obtain 
Too Expensive 

SOURCE: National Commission on Marihuana 
and Drug Abuse, Drug lfse in America: 
Problem in Perspectivel 1973. 

% OF F.IRST·PLACE VOTES 

81.0 
13.3 
10.6 
2.1 
0.0 

In a national study by the Drug Abuse Council (DAC)" IIfear of 
getting caught" ranked 14th among reasons given by those who had 
never used marijuana, although 24 percent did give this as a reasono 10 

In an earlier study by Johnston,lll'concerned about getting arrested" 
ranked third behind "itls against l:ny beliefs II and "concerned about 
possible psychological damage. II Fear of arrest was cited by 51.. 5 
percent as a reason for not using marijuana. 

Based on these data, it is clear that apprehension about the crim
inal penalty consequences of marijuana use is a factor which individ
uals consider in deciding not to use m.arijuana", although generally it 
is not the major consideration. Thus", although this apprehension 
may act as a deterrent in some cases. changing the law may not 
increaseust? since the other reasons which nonusers cite for not 
using marijuana would remaino 

An alternative approach is to ask nonusers whether they would 
use marijuana if decriminalization did occur. This question was in
cluded in the Johnston survey" and 75 percent said they would u{~e 
it with the same frequency .. less often" or not at all if marijuana 
were legalized. Only 6 percent said they would try it.. and.9 per
centosaidthat they would use it more than they do now. 

The National Commission also asked this question .. and the re
sults for nonusers are presented in Table II-18. 
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TABLEll·18 

EFFECTS OF LEGALIZATION: PERCENTAGE 
OF NONUSERS WlI,O WOULD TRY MARIJUANA 

," 

RESPONOENT 1972 1973 

Adults 4 
Youth 12 

SOURCE: Drug lfse in America, March 1973, p. 64, and 
Marihuana, a Signal of Misunderstandingl 

March 1972, Vol.ll,p.957. 
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According to the National Commission" among current users» only 
about 8 percent of the adults in 1973 (10 percent in 1972) felt that 
they would use it at least as often as they currently dido The Com
mission concluded: 

In sum» the prospect of readily available 
marihuana elicits no SUbstantial expecta
tation of initiated or increased consumptiono 

There is, however» an important caveat.. 1"'1 response to ques
tions as to why they do not smoke marijuana, respondents often state 
that flit is against their beliefs" or that they are simply not "inter
estedo If These attitudes may change as a result of widespread de
criminalization. Consequently usage may increase" not only because 
the fear of incarceration is removed" but also because the inhibitions 
of past belief and attitudes may be reduced by a change in the legal 
status of the drug. This may be occurring at the present time in 
Oregon. Therefore~ it is difficult to state with any certainty whether 
use can be expected to i~crease with decriminalization. 

Conclusions 

Sufficient time has notielapsed since the passage of various re
,duced penalty statutes to per-mit a long-term analYSis of impact on 
use. Nevertheless .. short-term use does hot appear to increase 
substantially as a result of decriminalization .. Public surveys also 
show that fear of criminal penalties is only one of many reasons why 
nonusers abstain from marijuana. Only a small percentage indicate 
that they would begin to use marijuana if it were decriminalized or 
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legalized. These results cannot be generalized with certainty" how
ever; it may be that widespread changes in marijuana,1aws will caus~ 
substantial public attitude changes resulting in an increased incidence 
of use. 

PUBLIC ATTITUDES AND BELIEFS 

SOlue of the attitudes and beliefs of the public concerning mari
juana are discussed below. 

Public Support for Decriminalization/Legalization 

Of primary concern to many decision-makers is.ll of coursep 

whether the public supports the concept'of decriminalization or 
legalization. In a survey by the National Co:r:r.mission" a majority 
of respondents favox'ed no jail sentence for first offense conviction 
of possession (see Table II-19). 

TABLEll-19 

ADULT VIEWS ON MARIJUANA PENALlTES 
I. 

TYPE OF PENALTY DEFENDANT IS ADULT 
FOR POSSESSION 

OR USE First Offense 

No Penalty 13%} 
Fine 28% (64%) 
Probation 23% 
Jail SE,\ntence 

Up to a Week 11%} 
Upto a Year 12% (32%) 
More than a Year 9% 

No Opinion 4°' 10 

SOURCE: NationaLCommission on Marihuana and Drug Abuse, 
Marihuana, A Signal of Misunderstanding, Appendix, 
Vol. II, pp. 916·917. 

Second Offense 

7%} 
6% (?4%) 

11% . . 

14%} 
24% (70%) 
32% 

6% 
Ii '!/ 

M?re recent surveys by NInA show similar results, with a 
slowly increasing"preference fop penalty l"eduction (see Table II-20). 
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TABLEll-20 

o CHANGE IN ADULT ATTITUDES TOWARD MARIJUANA OFFENSES .,' \\; .. ::--~ 
i\ 

TYPE 0 F PENAL TV First Offense 

FOR POSSESSION OR USE 1974 1975/6 

Penalty 16% 17.8% 
Fine 15 16.3 
Probation 21 20.9 
Require Treatment 34 31.3 
Jail Sentence 

Upto a Year 6 5.2 
More than a Year 4 4.7 

No Opinion, No Answer 4 3.8 

SOU RCE: N IDA, Nonmedical Use of Psychoactive Subsl:ances, 
1975/76,.p.114. 

Second Offense 

1974 . 1975/6 

10% " 10.3% 
15 17.9 
16 16.1 
20 20.1 

20 20.1 
15 'C 11.5 

. ', 4 4,1 .. 

Table U-20 illdicates that only a minority prefer jail sentences even 0 

for a second conviction. However" a majority of respondents con- " 
tinue to favor jail sentences for sale; in the 1975-76 study" for ex- . 
ample" 63.9 percent held this opinion for a first off6,hse and 77.1 
percent for a second offense. 

~ j 
A 1974 survey by the Drug Abuse qouncil showecl a somewbat 

tougher public stance (see Table 11,..21);. ,c"",, 

" 

\\ 

" 

TABLEll-21 

ADULT ATTITUDES TOWARD MARIJUANA LAWS 

ATTITUDE TOWARDLAW 

Law Remain As Is 
Possession of Small Amounts 

Civil Fine 
. Legal 

" 

Sale and Possessio'h of Small 
Amounts Legal 

. Tougher Penalties ~~~~ 
:::; 

SOURCE: Drug Abuse Counc1J, Nationlll 
Survey of Marijuana Use and 
Attitudes, 1974. 
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However, more recent surveys of high school seni.ors by Johnston12 

indicate that a majority believe that marijuana Should be either legal 
or punishable as a civil infraction (see Table II-22). 

TABLE II-22 
\\. 

A'1TITUDES REGARDING THE LEGAL STATUS OF MARIJUANA 

1975 1976 

Q. There has been a great deal of public debate about whether marijuana use should 
be legal. Which of the fol/owing policies would you favor? 

Using lV,arijuana Should Be Entirely Legal 27.4% 
It Should Be a Minor Violation - Like a 

Parking Ticket - but not a Crime 25.5 
It Should Be a Crime 30,2 
Don't Know 16.9 

Q. If it were legal for people to USE marijuana, should it also be legal to SELL 
marijuana? 

No 27.7% 
Yes, but Only to Adults 37.1 
Yes, to Anyone 16.1 
Don't Know 19,1 

so U RCE: Johnston, Lloyd, et a!., "Monitoring the Future," Statement 
to Press, November 23,1976. 

32.6% 

29.1 
25.4 
13.0 

23.0% 
49.9 
13.3 
13.9 

The proportion of the population which opposes decriminalization or 
lessening of penalti~s is decreaSing over time. The absolute size of 
this proportion is less clear. National polls indicate that. supporters 
of incarceration for simple posseSSion are in the minority~13 particu
larly among younger age groups.14 However, some surv"eys from in
dividual states (eg,g.~ New Jersey» Iowa, and Louisianajl as reported 
in Chapter V) indicate that in these states decriminalization is op
posed by the majority. 

An important related question concerns the depth of feeling on the 
decriminalization issue. That is, do those individuals who support or 
oppose decriminalization do so strongly, or are they basically indif
ferent? This question is difficult to answer. Some studies (such as 
the annual re search effort 'undertaken by NIDA) atterrlpt to as sign val
ues to the attitudes of respondents along a scale of 0 (most positive) 
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to 5 (most negative). However, the particular methodology involved 
does not lend itself to providing a response to the specific question· 
under consideration here. Perhaps the only indication of the depth 
of public feeling on the issue is the fact that in interviews with state 
and local goverl1ll1:ent officials in nine states undertaken as part of 
this study, none 6r the officials interviewed perceived marijuana to 
be a pivotal political issue. Decriminalization supporters in most 
of the states visited felt that they had not suffered pOlitically as a 
result of their position, even though some had been apprehensive 
about the marijuana issue and in some cases (such as that of the 
Louisiana Attorney General) the supporter I s marijuana position 
had been frequently raised by an opponent. Those who opposed de
criminalization felt that they were supported by the public on the 
i,c;;sue but did not perceive it as an important factor in their cam
paign. These findings are discussed in greater detail in Chapter 
IV of Volume 2, llCase Study Findings. f1, 

Other Public Attitudes and Beliefs 

».-:;.:' 

The public maintains a number of beliefs and attitudes concern
ing marijuana, many of which are no longer considered valid by most 
experts in the field. For example, in the 1973 report of the National 
Commission a majority of adults (58 percent) and youth (65 percent) 
were found to believe that "1na:dj:uana users commit crimes not other
wise committedo II However, a wid~ disparity of opinion existed be
tween those who had used and those ~(.vho had not used marijuana (see 
Table ll-23)o 

TABLEJI-23 
BELIEFS ABOUT MARIJUANA~_. 

Positive Response to Statement: Marijuana users commit crime~)t 
otherwise committed. '-

With Without 
RESPONDENT Marijuana Marijuana 

Experience EXperience 
\\ 

Adults 15% 66% 

Youth 24% 72% 

SOURCE: National Commission on Marihuana and Drug Abuse, 
Drug Use in America: Problem in Perspective, 1973.p. 155. 

Unfortunately, it is not possible to determine whether public be ... 
Hefs on the relationship between marijuana and crime have changed 
recently because there is no recent study on this issue. The public., 
also perceives marijuana as addictive and leading to harder drugs ( 
(see Table II-24). 
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TABLE II-24 

MARIJUANA BELIEFS 

EFFECTS 
% of All YoJth (Age 12·17) % of All Adults (Age 18+) 

1972 1974 1975/6 1972 1974 1975/6 

Positive 
You Can Try Marijuana Once 
or Twice With No Bad Effects 42 49 ''.=4·8.2 

You Can Use Marijuana Without 
Ever Becoming Addicted to It ~1 ,33 

Negative 
Marijuana Makes People Want 
to Try Stronger Things Like 
Heroin 65 5~ 

SOURCE: National Institute on Drug Abuse,Nonmedical Use of 
Psychoactive Substances, Washington, D.C., 1976, p. 104. 

33.6 

60.9, 

44 46 47.9 

26 24 25.0 

65 62 60,0 

This perceptiop does not seel:U to have substantially changed over 
timeo As discussed earlier" these opinions conflict with expert 
opinion on the nature of marijuana use and its relatio~ilship to oth~r 
drugs 0 ' 

THE ECONOMICS OF MARIJUANA 

According to at least one estimate;5 approximately ,,$4 billion is 
spent annually on marijuana by users.. and at least 50 percent of that 
is profit to the sellero It is" of course, difficult to develop'''any pre
cise estimate" since marijuana is illegalo 

No comprehensive study on the societal costs of marijuana use 
for the United States has been undertaken. These costs would: pre
sumably include costs to the criminal justice system and health care 
system as well as any'lost employment and similar ;70cial costso 

A recent report, entitled Costs to SOcietyiPf Drug Abuse.1S at
tempted to measure the costs of 8.11 drug abus~. although marijuana 
was not differentiatedo The middle estimate of this total cost was 
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$10.3 billion, of which $6.4 billion, or 6'2 percent" was attributable 
to heroin. This $10.3 billion compares to an estimated cost to soci
ety of $32 billion for alcoholism and alcohol abuse. 

Although estimates of the economic costs of marijuana control 
are not available on a national basis~ estimates have been made in 
some 'states. These state estimates are discussed more ful1y in otl,r 
case study analyses. 

" ,0:._" lL 
,,~y 

39 

G 



FOOTNOTES 

IMarijuana and Health" 1975, p. 18. 

2Dupont, Dr. Robert, 'l'estimony before the Alchbholism and Nar
cotics Subcommittee" U.S. Senate, November 19, 1074. 

3Drug Use in America, 1973, p. 159. 

4Reported in Marijuana and Health, OPe cit., p. 19. 

6Ibl'd. 18 19 ~ pp. - • 

7Ibl·d. 19 , p. • 

BSee, for example .. Koch .. J. V. and Grupp. S. E., IlPolice and 
illicit Drug Markets: Some Economic Consideration, II British 
Journal of Addiction, 1973, Volume 68" pp. 351-362. 

9Effects of the Oregon Laws Decriminal~zation Possession and 
Use of Small Quantities of Marijuana, Legislator Research, 
Salem, Oregon, December 31, 1974, p." 6 2. 

lOYankelovich et al., Students and Drugs~ OPe cit." p. 18. 

llJohnston, Lloyd, Drugs and American Youth, University of 
Michigan, May 1975. 

12Johnston" Lloyd~ et al., "MOnitoring the Future" It Statement 
to Press" November 23" 1976. 

13NIDA" Nonmedical Use of Psychoactive Substances, Washington, 
D. C., 1976. 

14Johnston, Lloyd, "Monitoring the Future: A Continuing Study 
of the Lifestyles and Values of youth, II University of Michigan, 
1976. 

15Irving Goffman, PhD., former Chairman .. Economics Depart
ment" University of Florida" Gainesville, Florida, remarks be
fore the NORML Conference, December 12, 1976. 

16NIDA" May 1976. 

40 

Ill. THE MEDICAL/HEALTH DIMENSION 

This section documents the existing. tatus of medical and scien
tific research into the potential effects of periodic or prolonged mari
juana use. The technical aspects of this subject require substantial 
reliance on medical and scientific terminology. Rather than dilute 
the findings by using more common terminology" the section main
tains the more complex language. To assist the state policymaker 
in obtaining an overview" a brief summary of the section is provided. 
We believe", howeverJl that the more complete section will be of sig:
nificant use when the issue is actively considered and debate'd within 
a state. 

To permit the users of this section to expand their knowledge of 
the subject area" and because the intent of this section is to si.lm~ 
marize a wide spectrum of prior and ongoing medical research", a 
bibliography of the various research studies is contained at the end 
of the section. References to specific studies are contained in the 
text. 

SUMMARY 

As previous sections indicated, current evidence points to a sig
nifi~ant increase in marijuana use by Americans during the last two 
years: daily or near-daily usage has increased" the majority (fi3 
percent) of the 18-25 age group have tried marijuana .. and since 1972 
there has been at least a 9-perceht~ rrrcrease of those unr:f.!r 18 Who 
have tried it (23 percent). Future trends of marijuana usage are still 
uncertain. 

Marijuana, (cannabis) is a complex mixture of variable amounts 
of numerous potentially active substances. The recent introduction 
of a refinement in the synthesis of deUa-9-THC .. the major psycho
active drug in marijuana", has been a notable contribution to the field 
of cannabinoid chemistry. Marijuana" however" has sf.'veral other 
ingredients, and it may be these ingredients, alone or\'in combina
tion)! which account for either possible health hazards or possible 
therapeutic usefulness of the drug. 

Since recent studies confirm the fact that marijuana adversely 
affects dr~ving, an obvious need is for the development of one or 
more roa:clside methods that can be rapidly employed to detect mari
juana us~ fu a manner similar as that use4il'Dr alcohol intoxication. , . 
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Data suggest that marijuana produces only minimal EKG changes 
in healthy young adults. Tachycardia and reddening of the eyes are 
the most commonly and prominently experienced physical responses 
to acute doses. It appears unwise for those with existing cardiovas
cular deficiencies to use marijuana. Effects may vary significantly 
in persons with preexisting medical problems from those who are 
healthy. 

Smoked marijuana produces acute, reversible, dose-related 
changes in brain waves as measured by computer analyzed electro
encephalograms (EEGs). After subjects take doses that they are ac
customed to, changes are slight and are not indicative of any parti
cular pathology 0 

There is no definitive conclusion with regard to marijuana and 
genetic hazards. The retrospective design and other methodological 
imperfections of most human studies, whether chromosomal or im
mune" have prevented such conclusions. There is no conclusive 
evidence that marijuana consumption causes chromosome damage or 
impairment to immunity. It is difficult to conclude defi.'I1itely whether 
marijuana depresses testosterone levels. 

Evidence that marijuana, and especially its principal psychoac
tive ingredient delta-9-THC" is effective in reducing intraocular pres
sure in both normals and in glaucoma patients has been further con
firmed. In a study where pain was experimentally induced in nor-
mal subjects, the pain was diminished by smoking marijuana. 

Although some concern has been expressed over the possibility 
of marijuana use leading to the use of other drugs, particularly her
oin" this progression theory has not been documented. Marijuana 
users are likely to use other licit and illicit drugs with a positive 
correlation between level of marijuana use and the variety of drugs 
used. 

COmpared to most pharmaceuticals" marijuana is quite low in 
biological toxicity. Thus" it is doubtful that deaths could be directly 
attributed to an overdose of hashish or marijuana. 
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CHEMISTRY AND CHARACTERISTICS OF MARIJUANA 
\ 

Marijuana (can..'I1abis) is a complex mixture of variable amounts 
of numerous potentially active substances. The i:l.~ecently reported 
development of relatively simple analytical procedures for the sepa
ration and quantitation of the major cannabinoids in marijuana is a 
significant advance (18, 19, 20, 21, 22, 23).. The effects of ~he 
drug can now begin to be more meaningfully compared in diff(~rent 
laboratories, and many of the past problems of conflicting data will 
be avoided simply by knowing the chemical composition of thel, sartI.':;; 
pIe. In fact" the United Nations has recommended that all resear?h 
reports on the properties of marijuana include a quantitative acco:unt 
of the major cannabinoid content of the preparation involved. 

In the past few years" the chemical study of marijuana has re
sulted in the isolation, characterization, and synthesis of numerous 
constituents of marijuana, thereby providjng researchers with the 
opportunity to study the pure drug. Thus" the chemical advl:tnces 
represent the basis for the rational investigation of the pharmacol
ogy and toxicology of marijuana (II). 

The recent introduction of a refinement in the synt.hesis of delta-
9-THC, the major psychoactive drug in marijuana, has also been a 
notable contribution to the field of cannabinoid chemistry. This de
velopment has reduced the cost of synthesis and thus increased the 
availability.of this drug for scientific investigation. 

While primary interest has tended to center on delta-9-THCJI the 
part played by several other ingredients may be important in produC1! 
ing marijuana effects. It may be these ingredients, alone or in com~1 . 
bination" which account for either possible health hazards or possi
ble therapeutic usefuJness of the drug. 

The detection and analysis of marijuana in human body contents, 
such as blood, breath" saliva, and urine, has posed!' a problem of 
importance both to basic research and to forensic medicine. It is 
of critical importance to the research field to develop a method that 
accurately determines how much smoked and/ or ingested marijuana 
actually becomes phySiologically available. These amounts may vary 
greatly because of losses that occur in consuming marijuana" delayed 
body absorption" and individual differences in ability to metabolize the 
drug. 

Appropriate treatment procedures for an unconscious patient may 
be dependent on whether marijuana has been smoked or ingested. In 
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other situations., diagnosis of a patient might be facilitated with the 
determination of marijuana intoxication. 

The noted increase in the prevalence of marijuana usage has most 
likely resulted in an increase in numbers of people who drive while 
intoxicated. Since recent studies confirm the fact that marijuana ad
versely affects driving .. an obvious need is f9:r' the development of one 
or more roadside methods than can be rapidl:)':, employed in a similar 
manner as thos e for alcohol intoxication. However ~ detecting mari
juana use is much more difficult than detecting alcohol usage" and 
the need for Simple.. rapid detection methods il3 great. The quantities 
of drug involved are much smaller than with aL,cohol.ll and they are 
rapidly tJ;'ansformed into metabolites whicl1 dif~~r chemically from the 
originally consumed material (24). It is' Gritic~\.l to quantify the level 
of use for all of the purposes noted above. 

During the past two years.. significant progress has been made in 
improving detection methods (25" 26" 27 .. 28 .. 29). In addition to 
the newer thin layer chromatography (27) and high pressure liquid 
chromatography (25).. three other techniques ha.ve shown potential. 
Radioimmunoassay (RIA) has been reported useful in marijuana de
tection" particularly in body fluids (26, 30, 31, 32).. RIA is a meth
od in which an antibody specific to a. drug or it~l metabolites is de
veloped and then ITtagged" by means of a radioactive molecule in its 
structure. When a solution of the tagged antibodies and of the body 
fluid in which the drug to be detected is madejl the radioactive markers 
are displaced proportionately to the drug quantity pref?ent. The accu
racy of this technique is now being compared with more difficult pro
cedures previously employed. 

A second method under investigation is the enzyme multiplied im
munoassay test (EMIT). This technique is based on a reaction similar 
to that in the RIA procedure. EMIT has the added advantages of less 
work and less sophisticated equipment and is therefore more rapid, 
which makes it suitable for rapid detection. 

A final technique that shows proihise utilizes breath samples in 
a manner somewhat similar to those presently employed in roadside 
alcohol intoxication detection. This technique will apparently be 
available shortly for traffic safety purposes (33). 

It must be pointed out that marijuana and hashi~h vary greatl~. iIJr 
THC content and therefore in the degree to which they intoxicate. ' 
Another drug available in the illicit market is hashish oil.. which has 
a THC concentration of 40 to 50 percent.. as compared to a 1- to 
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2-percent THC content of the majority of marijuana available in the 
United States. These more potent cannabis are becoming increasingly 
available,l> and use of these drugs, especially by the novice user, may 
result in adverse reactions .. such as acute panic and marked impair
ment of driving and other psychomotor skills. 

PHYSIOLOGICAL EFFECTS 

Smoking or ingesting marijuana creates predictable physical and 
psychological changes which last for a few hours. While the dosage 
taken and indiv:i.dual differences in personality" setting" expectation" 
and! or previous drug experience contribute to a varied reaction" the 
variability in a~ute effects appears to be no greater than other psycho
active drugs. 

A vast amount of information has been accumulated by researchers 
:r'egarding acute and chronic effects of marijuana on humans. Recent 
jresearch efforts have concentrated on the chemistry of marijuana and 
the less obvious effects on humans (other than hormonal changes and 
acute drug effects) in populations other than self-selected marijuana 
tlsers. To date many", if not all" of the acute effects have been re
pbrted. 

l' 

d,ardiovascular Effects 

:! Marijuana has long been known to produce marked cardiovascu-
l~\r effects (34" 35). Previously .. some initial data had daused con
CEl~rn regarding the possibility that electrocardiographic (EKG) changes 
od\cur during acute marijuana intoxication (36). Since that time .. a 
nu~mber of researchers have reported on findings where cardiovascular 
dy/iamics were examined some time after the administrations of large 
dOGies of THC. Their data suggest that marijuani produces only mini
ma1 EKG changes in healthy young adults (37" 38,11 39). Nonspecific P 
or 'l' waves and occasior..al premature beats were noted. 

':(~achycardia and reddening of the eyes are the most commonly 
expej~ienced physical responses to acute doses (11" "'40)0 Heart rate 
slow~p.g and blood pressure drops developed in studies. with pro~on.ged 
admii~istration of oral doses of 30 mg. delta-9~THC glven every four 
hour~!.. Plasma volume expansion developed along with blunting of 
peripheral va~Gular reflexes (37). While tolerance developed to the 
orthosltatic hypotension, the supine hypotensive effects persisted 
througr..out the period of drug administration. These changes point 
to a tvJp-phased action of THC, with an increase in sympathetic 
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activity which involves the heart and peripheral blood vessels at low 
doses and a centrally mediated sympathetic inhibition at higher doses 
(41). 

Because of this reported marijuana-induced tachycardia" some 
concern was generated over the possible adverse cardiovascular ef
fects of the drug, especially in those people with coronary disease. 
Several reports have confirmed the finding that marijuana use de
creases exercise tolerance prior to the onset of angina (chest pain) 
in those with heart disease (42). Therefore" it appears unwise for 
those with existing cardiovas~ular deficiencies to use marijuana. 

The contrasting fact that marijuana produces minimal changes in 
heart function (other than rate increase)' in healthy young men" points 
to the fact that marijuana effects may vary significantly in persons 
with preexisting medical problems from those who are healthy. The 
majority of studi~s have" of course, been done on youthful, selected .. 
normal volunteers. 

Pulmo+1ary Effects 

The effects on the pulmonary function have been of great inter-
est to researchers, since smoking remains the most common means 
of marijuana consumption. Initial;;reports indicated mainly adverse 
findings in frequent chronic marijuana users" including chronic coughl> 
bl."onchitis .. and obstructed pulmonary defects (43). However" more 
recent studies have reported promiSing findings regarding broncho
dilatating effects, with possible therapeutic implications after mari
juana smoking. Acute administration of either smoked marijuana or 
oral doses of THe produced Significant increases jp" bronchodilata
tion and reversed experimentally induced bronchospasm in young 
adults;with bronchial asthma (44" 45). These more promising find
ings may contradict previous reports" because they utilized a highly 
sensitive measure that will detect very small changes in pulmonary 
function, which was not employed in previous research investigations. 

Chronic smoking may produce different and I or less useful effects 
than acute chronic administration as indicated by pulmonary changes 
during periods of chronic administration (47). One study reported sig
nificant impairment in pulmonary function tests in a group of chronic 
marijuana smokers (47). Further reduction in pullnonary function test 
performance was reported in this study which utilized volunteers smok
ingthree to ten marijuana cigarettes daily for 21 days. One outpatient 
study of youth with varying tobacco cigarette habits reported more 

46 

/. 

I 
!' 

~i ;1 
} 

,. 

improvement in pulmonary function during an eight-week ,redod of 
abstinence in a cannabis smoker subgroup (48). 

In a recent study of the respiratory effects of smoked marijuana 
and orally ingested delta-9-THC .. th.e effects of the dr;:e-gs on the'res,;. 
piratory response curve were exammed. Researchers reported that 
both the synthetic and natural material produced a respiratory de
pression in a group of previously chronic users (49)1. While the pro
duced effect was minimall' the authors point to the possible relevc:tnce 
of this to people with chronic lung disease and I or central nervous 
system impairment of respiratory regulation. 

Neurological Effects 
", 

Although perceptual.. cognitive" and mood changes are reflected 
in changes in the nervous system activity .. simple one-to-one corre
lations between behavioral changes and brain activity are rare, as 
with any psychoactive drug. However, the critical issue is the length 
of the effect. 

Most recent studies report that smoked marijuana produces acute .. 
reversible, dose-related changes in brain waves as measured by com
puter-analyzed EEGs (50 .. 51). Mter doses subjects are commonly 
accustomed to.. chapges are slight and are not indicative of any par
ticular pathology. 

Marijuana does not appear to have unique qualities among eNS 
active drugs when measured by scalp EEGs. Changes in EEGs re
corded from deep brain structures have riot" however" been seen 
with any other drug. These changes have been well-described in 
monkeys, and similar effects have been reported in a small number 
of humans (52). However .. the behavi(:>ral implications of these 
neurological changes have not been determined. 

Subjects given very large doses of THe or marijuana showed 
marked changes through scalp EEGs and evoked potentials. In .... 
creased alpha abundance" ataxia.. hypersomnia" increased tendon 
reflexes" tremor" tonic muscle contractions .. 8.l4d myoclonus fol
lowed administration of these doses (53" 54). 

While total sleep time i,ncreases after marijuana consumption .. 
REM sleep decreases (53 .. 54). State four sleep remains unaffected; 
thus .. marijuana is unlike any sedative-hypnotic drug (55). ,;When mari
juana use ~s stopped after a period of prolon~ed administra!tion" R~lY£ 
sleep measures a sharp rebound above baselme ley;els. In ;pomparlson 
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to the minimal changes in wakening EEGs after marijuana consump
tion.. sleep EEG changes are very dramatic when the drug is taken 
either acutely or chronically (55). 

Metabolism Effects 

Studies have described glucose tolerance in a small group of sub',.. 
jects given intravenous doses of delta-9-THC (56). A. lower dose of' 
THC given in the form of smoked hash had no effect on blood glucose .. , 
although blood lactic acid decreased (57)& Some have suggested that 
there is some marijuana effect on glucose transport mechanisms (58). 
However .. it would be purely speculative to use these changes to ex
plain the cr,aving for sweets often repor:ted by marijuana users. 

Genetic and Immune Systems Effects 

The question of a ma:.t'j.juana-induced impairment to the body1s 
immune response continu;t!s to he probed" and the resulting research 
findings are conflicting (59" 60" 61). This issue is of critical impor
tance" because of its potentially far-reaching clinical implications. 

Although a number of researchers have reported findings which 
suggest that marijuana interferes with cell;-mediated immunity (62 .. 
63" 64)" others have not found such evidence (6l~). Some of the con
flicting findings may have resulted from methodological variationss 
but the clinical significance of the positive findings remains in con-
siderable doubt (66). ' 

One study employing well- controlled.. closed experimental ward 
conditions found initial evidenf!e 6f impaired immunity ;$l.mong the sub-
~ects upon their admission to the S;:CUdy (67). However .. by the 63rd 
q:ay of controlled administration of marijuana .. their immune response 
had returned to normal. These findings suggest that the impairment 
of immunity detected in these subjects and other marijuana smokers 
may be causally related to factors other than marijuana use. 

e" The implications of laboratory findings of inhibitions of DNA" 
() 

"RNA .. and protein synthesis--all basically related to cellular repro-
duction and metabolism--are currently unknown. These findings .. 
based on in vitro study of animal and human tissue" are being fol
lowed up and extended (11). 

Basic biomedical i'Bsearch indicates the potential of marijuana 
for mutagenic and c.~rcinogenic effects. Several c~" ologic and 
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cytochemical studies have reported adverse effects (66, 67 .. 68 .. 69" 
70" 71). The preliminary data suggest the following findings: 

• marijuana and tobacco smoke together produced more 
abnormalities to the lung cells of mice than did tobac
co smoke alone; 

• in human lung cultures .. marijuana smoke produced 
more anomalies in cells than was found after exposure 

C; of the cultures to tobacco smoke; and 

• a similar enhancement of abel"rant transformation 
)i was found in,hamster cell cultures after exposure to 

whole smoke from either tobacco or marijuana. 

The researchers observed not only J;narked morphologic changes in 
the exposed cells but also found conl~istent evidence of a decrease 
in the mitotic index; an increase in I~ells with 4n DNA.. and" after 
a period of time .. a decrease in DNA synthesis. Further support 
for the mutagenic capacity of marij"d\ana has been put forth by re
searchers utilizing mice inhalation I~tudies (1)0). StiU, .?thers have 
suggested that because the 10cali.zatJ~on of delta-9-THC is in the body 
fat. particularly in the liver" lung" and testes .. and only disappears 
slow1y from the plasma in man .. it ,yould seem that all of these tis
sues should be particularly vulnera~~le todaro-age (72). 

Despite these varied findings .. tl}ere is no definitive conclu~ion 
with regard to marijuana and genetic~ hazards. Th~ retrospectlve 
design and other methodological imIlerfections of most humap. stu~
ies .. whether chromosomal or immUjne .. have prevented ~mch conc1u
slons. For example .. information 01~ nutrition .. health,9are .. rece~t 
radiation exposure, and drtl.g use pa:ttern" which are all known to 
affect both the genetic and immune ~'ystems .. is usually determined 
retrospectively from subj!?cts and i~J of questionable validity. ~:e 
potential fo~;, inaccuracy is large anc~ seems to prevent any -?-ttempt 
to identify a deleterious effect of a ~Ipecific drug" even if the com
position is known. These types of ~~ethodological questions could 
be resolved by a coilaborative ;t'ese~Lrch effort by severallabora
tories, especially those"now report~pg conflicting fLlldings .. utilizing 
a single prospective double.,.blindr~!search design with appropriate 
control groups. 

No 'information exists on the terlittogenic effects in humans .. and 
several generations may be needed i~o detect them. The existing 
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reports Qn teratogenic effects in animals are conflicting and reflect 
numerous methodological problems. 

Because of the limitations mentioned above" it must be stated that 
to date there is no conclusive evidence that marijuana consumption 
causes chromosome damage or impairment to immunity. 

Endocrine and Sexual Functioning Effects 

The study of androgens and their correlations with a wide variety 
of pharmacologic agents, pathophysiologic states .. and various forms 
of behavior has become of increasing interest to researchers. Re
cent methodological breakthroughs have provided for realistic testing 
and resulted in a vast growth of data regarding the role of androgens 
in health and disease. However" a number of problems still confront 
this research, and the findings are incomplete. 

A folklore has existed about the effects of marijuana on sexual 
behavior and functioning" including anecdotal reports of heightened 
sexuality for both male and female marijuana users. A few prelim
inary studies. have been conducted regarding the effects of marijuana 
or specific marijuana components on testosterone metabolisll:-; (73 6 74, 
75, 76). Early studies reported adverse consequenc(~s of marijuana 
use on s~~xuality (77 .. 78). J~ne author cited three caSles of males de
veloping gynecomastia" wh~:¢h appeared to be related to heavy usage 
over a prolonged period. 

Thesm findings prompted another g~oup of resear(:::hers to study 
the plastl1a testosterone levels in adult males who had a history of 
frequent marijuana use (75). They failed to find significantly low
ered testosterone levels in subjects upon admission to the study. 
Further" they were unable to show a decrement of tel~tosterone 
levels aSsociated with marijuana smoking in a controlled laboratory 
setting. However" another recent study reported that males who 
were frequent users (10 or more marijuana cigarettes per week) and 
those who smoked five to nine cigarettes per week had significantly 
lower plasma testosterone levels than the nonuser control group (75). 
These authors presented data showing significant drops in plasma tes
tosterone levels and luteinizing hormonal levels two and three hours 
after smoking a Single marijuana cigarette. In a chrbnic adminis
tration study, subjects showed no significant drop in levels after four 
weeks of daily marijuana smoking. However .. with continued smok
ing" they had significant drops in luteinizing hOrmOnE)" followed by 
falling testosterone levels and follicle stimulating ho:rmonal levels. 
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Thus, the data from reports finding no marijuana related hor
monal changes are quite consistent with studies that do" if the dif
ferent time periods of marijuana use are considered (79). It must 
also be pointed out that while the two major studies are conflicting" 
they are very recent and no replicatioQ. of either has appeared in 
print. Therefore, it is difficult to conclude definitely whether mari
juana depresses testosterone levels. It may be that marijuana has 
both an acute and a chronic effect. The study which found positive 
changes had data to support the notion of an acute effect which lasts 
possibly for less than an hour. Therefore, the once-a-day blood 
sample drawn in the other i~vestigation may have been insufficient 
to record acute cut transie,'nt drops associated with marijuana smok
ing in a controlled, experimental setting. However" this does not 
explain why they failed to see lower levels in the chronically using 
group (79). 

The biological significance of the reported hormonal changes re
mains unclear, and these findings must be interpreted with caution~ 
Mo~t existing discussions on the impliqations are strictly speculative 
in nature. 

The decreases in circulating testosterone levels that have been 
observed to date in association with chronic, intensive marijuana use 
have generally not resulted in subnormal testosterone concentrations 
(80). For otherwise healthy individuals" there is presumably a large 
flsafety zone" in terms of necessary levels of testosterone before ac
tual evidence of hormonal deficiency might occur. Therefore it is 
reasonable to assume that specific biologic consequences of a sus
tained depression in circulating testosterone would be seen mainly in 
men with existing impaired sexual functioning. These changes may 
also have importance for prepubertal or pubertal males" although 
this has not yet been determined scientifically. 

Even more speculative arguments exist that there is a possibil
ity that frequent, intensive marijuana use during critical stages of 
pregnancy might result in disruption of normal sexual differentia
tion patterns of the male embryo (75). High material intake of mari
juana might be required to produce adverse effects" but there is also 
a possibility that testicular or hypothalamic tissue might be more 
sensitive to drug effects duririg this time than during adulthood. 
While there is an absence of clinical evidence for these conse
quences .. it would appear unwise for pref;,mant women to use :mari
juana (79)., 
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A number of studies have reported enhanced sexual activity as
sociated with marijuana use (81~ 82, 83, 84). However" the psy
chological" social, and pharmacologic factors associated with sex
ual a\'!tivity probably interact in complicated ways, as is the case 
with most other drug effects on sexual behavior. For example" as 
with alcohol, the dose is important. Small to moderate doses of 
marijuana appear to be most effective as releasers of inhibitions 
(84). Larger, chronic doses may actually diminish sexual interest 
and potency in males. 

It is also important to consider the role of the set and setting in 
a sexual situation. That is, the expectation of an individual and/ or 
partnar, the mood, level of anxiety, pr(';vious sexual experience, and 
other factors provide a large number or variables (73). Further, 
acute marijuana use may produce perceptual changes in time and tac~ 
tile sensations that may be interpreted as enhancing, detracting, or 
not altering the experience. When the sedative effects of high doses 
of marijuana are predominating, it is possible that acute and transient 
episodes of sexual dysfunction might occur (73). 

Behavioral consequence of depressed testosterone may be more 
marked than the biologic (73). Studies demonstrating a direct corre
lation between testosterone and aggressive behavior (85, 86) might 
explain reports of greater passivity or lack of motivation on chronic, 
frequent marijual1a users. However, there are no direct data to ver
ify this. Among men with Klinefelter1s syndrome, there is a great 
variability in plasma testosteroue levels, although their average 
level is significantly lower' than normal. Many of these men have 
histories of criminal behavior. The data" however, do not suggest 
that men with higher levels of testosterone are more aggreSSive 
than those who have lower levels:' 

Finally" it must be underscored that all issues raised to date 
demand further study. The conflicting data on lowered plasma testos
terone levels innten indicate a need for more careful evaluation of 
single daily testostero:ne measurements in individuals" even when they 
are obtained on multipleoccasious (87). Further" while the majority 
of data is' strikingly consistent with that obtained from animal studies 
and is closely parallel with other well-documented endocrine models" 
it appears necessary to broaden the scope of such studies to include 
other age groups and larger numbers of subjects and to study popu
lations here and abroa~d that have had chroI?-ic and frequent experi
ence with marijuana.""~' 
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Other Physiologj cal Effects 

Evidence that marijuana, and especially its principal psychoac~ 
tive ingredient delta-9-'I'HC" are effective in reducing intraocular 
pressure in both normals and in glaucoma patients has been further 
confirmed (89, 90, 91). While some question exists whether this 
effect is due to a nonspecific drug-induced relaxation shared with 
other sedative drugs or to a lnore specific marijuana reaction, more 
recent evidence suggests it is THC-specific (91). These issues will 
be discussed in more detail under the section on therapeutic aspects 
of marijuana. 

'-Intravenous administration of water infusion of marijuana re-
sulted in gastroenteritis, hypoalbuminemia, hepatitis, and many car
diovascular changes secondary in part to hypovolemia (92). However, 
it was not determined if these symptoms were marijuana effects or, 
more likely, the nonspecific effects of injected foreign plant material. 

EFFECTS ON MENTAL AND PSYCHOMOTOR PERFORMANCE 

More sophisticuted attempts to measure various aspects of psy
chologicl?J. and psychomotor performance have been generally conso-
nant with subjective reports. The majority of reported impaired 
functioning on a variety of cognitive and performance tasks due to 
marijuana intoxication are dose-related. The investigations admih,. 
istering the smallest doses reported the slightestefiects (11 .. 93 .. 94, 
95). Impaired memory, altered sense of time, and decrements of 
performance on a number of tasks which involve reaction time .. con
ceptual formulation" learning, perceptual motor coordination, and 
attention have been experimentally confirmed (93, 94~ 95 .. 96" 97, 
98" . 99" 100). Generally .. the more complex the task .. the greater 
the disruption produced by acute intoxication. Tasks which are rela .. 
tively simple and with which the person is familiar are minimally 
affected. As the task becomes more demanding and unfamiliar and/ //"/1 
or the dose increases .. performance decrements become larger. At:C ~~. 

'\ 1\ 

lower dosesjl evidence confirms users· assertions that they are often)! '; 
able to "suppress" and/or "controll! the marijuana high when the 
situation calls for it. 

There are a number of reports on locus of memory impairment 
from marijuana intoxication (101, 102 .. 103). It appears that the 
memory defect is due to a storage problem rather than acquisition 
or retrieval. The concern that marijuana may increase the hypnotic 
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suggestibility of those using it has not been confirmed in laboratory 
studies (104). 

Effects on Sensory Functioning 

Changes, particularly enhanced auditory" visual, and tactile. 
awareness and sensitivity., have been commonly reported by marl
juana users. Investigations of the drug effects of variou~ aspects of 
sensory functioning have failed to confirrn such changes ill cutane
ous sensitivity through objective measurements (105). The decrease 
in auditory signal detection during marijuana intoxication nlay be due 
to a decrease in sensitivity rather than a change in criteria (99). 

.' 
In one study" small doses of oral THe administered to patients 

suffering from pain demonstrated mild analgesic effects. However" 
20 mg. given orally produced many unpleasant side effects" includ
ing dizziness" ataxia .. blurred vision .. and somnolence" t:ltc. (106). 

, In another study where pain was experimentally induced in normal, 
subjects, the pain was diminished by smoked marijuana (107). Pain 
secondary to spinal cord injury has also been reported to decrease 
with marijuana use (108). 

Driver Performance 

Because of the role that the automobile plays in our society" the 
possible signifi'cance of marijuana intoxication for traffic safety has 
been of interest to researchers. Data now indicate that driving per
formance is impaired by marijuana at doses thought to be common 
(109, 110" 111). In spite of the fact that many marijuana uS,ers ~ave 
readily admitted that their driving ability is impaired when mtoxlCated 
(109, 112), it appears that more users drive today while intoxicated 
than a few years ago (109, 113). 

Existing data derived from driver test course performance" ac
tual traffic conditions, and the experLnental study of components of 
the driving task all indicate that driving under the influence of mari
juana is hazardous (109, 111, 114). 

The increaSing simultaneous use of both alcohol and marijuana 
by drivers poses a threat that may exceed that of either alone. The 
risk factor involved in the various levels of intoxication needs to be 
determined, both alone and in combination with alcohol and other 
drugs. 
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While there has been scant study of the relationship of marijuana 
smoking to possible airplane piloting impairment.. evidence related 
to driving is at least partially relevant. Skills, such as detection of 
peripheral stimuli and complex psychomotor coordination required 
by driving, are of equal importance in flying. One preliminary study 
has shown that un.der flight simulator test conditions, experienced 
pilots demonstrated marked deterioration in performance after smok
ing marijuana containing only 6 mg. THC (115). However, more de
tailed studies are needed to confirm these initial data. 

MARIJUANA AND PSYCHOPATHOLOGY 

The psychiatric consequence of marijuana use (and different d·:">
grees of marijuana use) remains an unresolved controversy. The 
resea,!'ch findings to date are indeed conflicting and far from con
clusive/I A major problem pervading all research is the methodo-
10giGdl inadequacies of most deSigns (116, 117). There has been a 
lack of consensus regarding syndrome definitions" and thb issues of 
cause and effect have been difficult to separate from mere associ
ation (116). 

A number of psychiatric disorders are clearly associated with 
marijuana use. However, whether the psychopathology is an ante
cedent to use .. 'the result .. or simply coincidental has not been estab
lished. All three cases are probably true .. depending on the individ
ual and numerous variables (116). 

Acute Adverse Reactions 

The syndromes most readily related with marijuana use EWO those 
temporarily linked to consumption of marijuana that can t, measured 
in a controlled experimental laboratory setting. E(I'l,y::; Jdies re-
ported that THC" in sufficient doses .. produced ... ~tive effects that 
could not be distinguished from LSD (118" 119). 

A group of researchers described a number of patients exhibit
ing symptoms of an acute toxic psychosis ~nanifested by exciter:1.ent .. 
confusion .. disorientation" delUSions, visual hallucinations" (1·er-
sonalization" emotional instability .. and df" 11~1 (120). The symp-
toms were of short duration (a few h,.:mrs t .- days)" and they 
returned to "normal. II The authors suggest at the potency, dos
age schedule" and younger ages were generally related to the acute 
toxic· reaction. 
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A number of recent reports have suggested that an acute panic 
anxiety reaction appearS most likely to occur in inexperienced mari
juana userS and after consuming more potent materials. Personal
ity variables resultant in poor coping skills are often involved in 
these reactions. 

These reports are quick to point out that the adverse symptoms 
diminish with authoritative reassurance and/ or a few hours after the 
immediate effects of the drug have worn off (101, 106, 121, 122). 

Some researchers have differentiated between panic reactions and 
toxic psychoses in the categorization of acute adverse reactions (123, 
124). They support the notion that the vast luajority of aD. acute ad
verse reactions to marijuana are panic' reactions in which the users 
interpret the psychological and/or physiological effects of t.he drug 

". II !II' tl' + d II Th to mean that they are gOlng crazy or osmg lelr mm s. ey 
contend that the numerous variables of set, setting, and personality 
factors are responsible for most adverse reactions. 

In contrast, they explain that toxic psychoses are temporary mal
functions of the cerebral cortex due to the presence of toxins in the 
body, and they disappear when the toxins disappear (123). They 
classify the clinical manifestations of the toxic psychoses in terms 
of a number of characteristics, including disorientation, confusion, 
auditory and visual hallucinations, and a prostrate appearance. In 
general, these symptoms resembled the delirium of high fever (123). 

Other authors have suggested that the critical factor in describ
ing toxic psychosis concerns errors in judgment (116, 125). They 
feel that paranoid thoughts and hallucinations may be frequent con
comitants of the marijuana experience, especially with the mOre po
tent materials. They state that deficits in judgment and the pres
ence of confusion and/or delirium define a toxi.c reaction (125). 
Panic reactions consist of an overwhelming anxiety, a fear of losing 
one's m:Llld or dying, and/or a sense of losing control or helpless
ness in response to drug-induced symptoms. 

Further, toxic reactions could also be dose-related, while panic 
reactions may occur at any dose which is unfamiliar to the user. 
Factors relating to the set" setting, and/or personality factors which 
may lead the user to respond to the pharmacologic effects of marijuCLha 
with severe anxiety are generally responsible for acute panic reactions 
(116). 
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These reported differences underscore the laok of corisensus in 
the field as to tho definition of the syndrome. Another unresolved 
issue resultant in conflicting reports is the subject of frequency and 
relative risk. Case reports of adverse reactions are insufficient to 
clarify the frequency of occurrence among the general popttlation of 
persons who have used or experimented with marijuana on a casual 
or regular basis. 

A more recent report suggests that the frequency rate of panic 
states due to marijuana intoxication may not be insignificant (126). 
Again the reactions appear to be related to the'set, setting, and per
sonality factors. 

It is clear that these methodological and theo'retical issues must 
be resolved. There is a need for syndrome definition, controlled 
laboratory administration of dosages, and surveys of larger samples 
of marijuana users to establish the risk of acute adverse reactions 
to marijuana. 

Flashbacks 

Another reported consequence of marijuana use is the spontaneous 
reoccurrence of fee1i'.1gs i;md perceptions, also known as "flashbacks!! 
(123, 124, 127). Some reports suggest a causal relationship of flash
back.::;, to prior use of hallucinogenic drugs (123, 124). However, the 
etiology of such reactions remains unclear. Those who have experi-· 
ence(l. them se~~n to re'1uire minim,al treatment, if any at all' (11). ' 

As with acute adverse reactions, the risk of flashbacks has not 
been clinically determined,. Th(~re is a need for detailed surveys of 
marijuana userS to define any prior history of drug taking (particu
larly LSD) to establish the relative frequency of flashbacks. Subjects 
who have participated in studies of acute, prolonged administration 
of marijuana use could provide data relevant to this issue. 

PROLONGED REACTIONS 

The grea\test controversy regarding psychiatric consequences of 
marijuana remains in the area of prolonged reactions. The syndromes 
attributed to marijuana by various reports are psychotic reactions.1 
including the triggering of schizophrenic states and cannabis psycho
sis; and nonpsychotic reactions, including character changes and al
terations in life style, netlrotic levels of anxiety and depression, an 
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amotivational syndrome, and heavy use of other drugs (116). In all 
of these conditions, it has been difficult to separate th(~ issues of 
cause and effect from mere association. 

Triggering of a Schizophrenic Reaction 

Most researchers are, in agreement that marijuana can precipi
tate schizophrenic syndromes in vulnerable individuals. Some feel 
that the psychosis is more related to the personality of the user 
rather than any pharmacologic effect of the drug (123, 124). One 
report described an increased psychopathology evidenced as schizo
phrenic and~paranoid symptoms in patients with histories of personal
ity Or psychiatric disorders after acute marijuana intoxication (120). . 

One unresolved issue concerns the dia~c. . .sis of the premorbid 
state in the cases of psychosis referred for psychiatric treatment. 
More recent studies reported that intravenous THC remains in 
plasma for three days, and its ,metabolites are excreted in urine 
and feces for more than eight days (128). This finding confounds the 
difficulty of separating the toxic and personality variables involved 
in triggering an acute schizophrenic reaction following marijuana 
consumption. Until there is more accurate clinical research, it is 
impossible to conclude the risk factor .of an acute schizophrenic re
action. 

Cannabis Psychosis 

The majority of literature oh cannabis psychosis is from the far 
eastern countries. One author suggests that the quantity smoked in 
the east far exceeds that smoked in the United States (129). The 
eastern literature reports an acute marijuana psychosis associated 
with extremely heavy use, with the effects lasting for one to six 
weeks. Most agree that a marijuana psychosis syndrome results in 
symptoms different from those characteristic of sch~!zophrenia. The 
symptoms include excitement, confusion, manic state possibly lead
lng to impulsive acts of violence, and sometimes a residual amnesia 

. (116). '. 

NIDA suppo:j:>ted three studies of heavy chronic users .conducted 
. \' 

in Jam.aica1 Greece, and Costa Rica, which failed to detect evidel;:~(: 
for a cannabis psychosis (130, 131, 132). However, given the com
parative rarity of this syndrome and the small sample sizes used, it 
is possible that such a consequence was missed. 
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Nonpsychotic Prolonged Adverse Reactions 

Studies of user and nonuser populations have provided some rlata 
as to neuropsychological changes, changes in life style, and amoti
vational syndrome associated with marijuana use. In a study compar
il'1.g groups of LSD/mescaline users with marijuana/hashish users and 
nondrug userS, researchers employed a battery of sophisticated psy
chological and spatial perceptual ability tests (133). When followed 
up a year later, all three groups scored well within normal limits. 
No evidence could be found to support the notion of the existence 
of a neuropsychological deficit with either light or heavy marijuana 
users. In a similar study of heavy users, researchers arrived at 
the same conclusion (134). It should be pointeclout, however, that 
each study reminded readers that this did not suggest that no organic 
changes occurred, since psychological tests were used. To measure 
organic changes, radiological or pathological evidence must be pro
duced. 

Studies measuring student performance have generally failed to 
prove evidence of im.paired intellectual performance associated with 
marijuana use. In one major study, there were no differences it'l gra.de 
point average or educational achievement between users and nonuser~>. 
However, marijuana userS had greater difficulties in deciding career 
goals and were more likely to have dropped out (135). MethodologicB!;l 
problems in this study make-;ci.-he findings questionable. 

Resear'cl;Iers have attempted to measure a possible amotivational 
syndrome (136, 137), These studies suffer from experimental de
sign problems, since model~ .. for testing such a syndrome have had 
limitations. Tasks chosen by subjects may differ significantly from 

, more realistic work tasks; the artificial environment of the research 
setting may provide atypical motivational c0!lditions. { 

Two studies of marijuana administration, coupled with :monetary 
reward for work performance,did find a decline in productivity 
among heavy marijuana users (136, 13'7). In one study, the task was 
simple and undemanding and could be carried out simultaneously with 
other activity (136). In another study, subjects were required to make 
wooden stools (1,37). The distinction between a direct effect on per
formance as a result of marijuana a:;~ on perfqrmance as a result of 
a decline in motivation is not easily rli;::t~e. One author has described 
an am.otivational syndrome among mariJii~na us€.}"s as changes including 
apathy, loss of effectiveness, and diminislled capacity or willingness 
to carry out complex, long-term plans, endure frustration,.concentrate 
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for long periods, follow routines, or successfully master new ma
terial. Verbal facility is often impaired, both in speaking and wri
ting. Such individuals exhibit greater introversion, become totally 
involved with the present at the expense of future goals, and demon
strate a strong tendency toward regressive, childlike, and magical 
thinking (138). He later listed four ways in which marijuana may 
enter into the amotiv-ational syndrome: (1) perSons who exhibit these 
traits may simply be attracted to the use of marijuana, (2) the in
dividual may focus so much on his time and energy about cannabis 
use and associated a1:!tivities that this largely substitutes for other 
behavior, (3) the passivity may be causally related to cannabis use 
through learning, and (4) repeated exposure to: cannabis may result 
in a chronic brain syndrome (138). 

Changes in values and behavior attributed to;O.larijuana use may 
have preceded use rather than the use affecting fhe changes in values. 
For many users, marijuana has had symbolic v91ue as a means of 
expressing their displeasure for the society's value system. The 
group dynamics of marijuana use may reinforce these counterculture 
views of more conventional motivation rather- than result from any 
pharmacological action of the drug itself. 

There has been some concern over the possibility of marijuana 
, ,use leading to the use of othel' drugs, partic1.ilarlyheroin. This 

progression theory, however .. has not been documented. There is 
indication that there is a pattern of shifting from the use of one drug 
to another--primarily polydrugs,; not heroin (139). Marijuana userS 
are, however, likely to use other licit and illicit drugs with a posi
tive co'r!:?:lation between level of marijuana use and the variety of 
drugs us'~d (140). 

CRIMINAL/AGGRESSIVE BEHAVIOR 

To date, there 11? no evidence that marijuana use causes crim
inal behavior. In a stq.dy of young prisoners, nonuserS and occasion
al users had typical crilninal profiles; reigular userS of only mari
juana were better socialized and adjusted~ although more deviant than 
college students (141). Studies examining possible resultant hostile 
behav;i:::>r suggest that the usual effects of marijuana intoxication are 
to decrease expressed and experie,nced hostility (47 .. 142). 
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CHRONIC EFFECTS 

Tolerance, a diminished response to a given repeated drug dose, 
has been verified by research (50, 130, 131, 132). Marked tolerance 
to the effects'lof marijuana doses commonly consumed in this 'country 
is not generally evidence because, of relatively infrequent use and the 
generally low doSes of psychoacti\re material. In countries where 
more frequent use of high dose is common, tolerance does ,develop 
to many of the psychological and physiological effects (37 .. 47, 136, 
143, 144). 

Marijuana dependence, defined by physical dependency following 
drug withdrawal, has been reported. The symptoms reported follow
ing discontinuance of high dose chronic administration of delta-9-TIiC 
include irritability, restlessness, decreased appetite, sleep distur
bance, sweating, tremor, nausea, vomiting, and diarrhea (37, 143). 
However, these effects were reported after withdrawal from extremely 
high doses of orally administered THC under research ward condi
tions. Such effects have not commonly been observed in other studies 
nor has a "withdrawal syndrome II typically been found among users 
here or abroad. 

THERAPEUTIC ASPECTS 
, , 

, rl ;1 
Marijuana has been used as a medicinal agent for over' 3, OO() 

years. There are written references as to its therapeutic use irom 
the 15th century B. C q and it is still an important folk mediCinj:,1 in 
many cultures. I 

!. 
n ~ 

During the latter half of the 19th century~ there was a refouj~ld 
interest in the therapeutic use of cannabis. Hundreds of repor~a in 
the medical journals of that time attest to this. Doctors tried mari
juana preparations for a variety of illnesses including tetanus, rabies, 
epilepsy, and rheumatism and reported favorably on its anticonvulsant~ 
analgesic~ and muscle relaxing properties. Others who felt iti;was a 
sedative-hypnotic u.sed it for cases of neuralgia, dysmenorrheg" asth
ma, and sciatica. 

J' 
There w~re promising reports on marijuana. use for the t~~at

ment of morphine and alcohol addictions. Doctors claiIned sviccessful 
treatment with marijuana of obsessive compulsives .. melanchi,hlics .. and 
other chronic psychiatric disorders. il 

il 
F 
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Although the encouraging testimonies continued3 the early 1900s 
brought a decline in the use of marijuana for several reasons. It 
v:as difficult to cultivate :with controlled potency, reSulting in inac
hve and/ or extremely st;rong batches. It was also difficult to store 
marijuana on qoctors' and druggists' shelves, since many of its ex
tracts becamefuactive rapidly. Because the drug is insoluble in 
v:ater, it was often in?"ested, minimizing its effects by two or three 
tunes. At the same tune, there were rapid developments of other, 
mor~. stable water-soluble hynotics and analgesics.' Finany, in 1937, 
marlJuana was classified as a narcotic under the M9-rij1;l.ana Tax Act. 
From that point, it was rarely employed in ~'a.ed£ca,i practices. 

Current Research 

Co~~rolled systematic(research into the clil\>;~cal phar;lnacology 
of marIJuana has been conducted for only abouL10 years. ,The nu
merol}.s che~ical breakthroughs cited pr.~viously have allowed for 
these lnvestlgations. Although marijuana's psychoactive properties 
and tendency toward tachycardia make it undesirable for most medi
cal purposes .. it does, in fact, have one very desirable property. 
?~mpared to X?o.st pharmaceuticals, it is quite low :in b~ological tox
lClty. Thus, It IS doubtful that deaths could be directly attributed 
to an overdose of hashish or marijuana. 

Intraocular Pressure Reduction 

. . One of the most promising therapeutic applications of marijuana 
,IS In the treatment of glaucoma. In 1970, a group of researchers 
~tudied the various ocular hlterationsproduced by marijuana smok
:n~ (89, 145). They reported a consistent and significant decrease 
In l~traocular pressure in normal subjects. Subsequent research 
c<mflrmed similar findings.in subjects with dise~sed eyes, and the 
ef:ect was as great as with thoBe produced by traditional medicine. 
Stlll others have reported the sam¢ findings (9.1) and have ruled out 
the p~ssibility of ~traocula.r pressure reduction being due to any 

. relaXlng Or eupho!'lant effects of marijuana as suggested by some 
(146). " , 

Re,l~ently.. through a controversial court ruling, an individll.al 
suffer~ng .from advanced glaucoma has been permitted marijuana for 
therapeutIc use under strict governmental controls. In October 1976 
Howa~d University was granted permission to treat a limited num- .' 
ber . o~: glaucoma patients with marijuana (147). These studies wUI 
begIn :,to supply the field with the necessary data to furth~r invesrti- .~) 
gate t1~e therapeutic properties of marijuana. " 
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Antiemetic Effects 

The use of THC as an antiemetic ;With cancer patients receiving 
chemotherapy shows unusual promis~.A frequent side effect of 
chemotherapy is marked nausea and +onliting, and traditional anti
nausea drugs have not been notably s1:~ccessful in reducing the side 
effect." THC was found in a double-btind study to be effective in 
virtually all patients receiving it (1481) ." 

~:) c " 

Bronc!.lOdilatation Effects 

. __ , As mentioned previously, mariju~;ma has bronchodilatating effects-
jdilating pulmonary air pass'ages and decreasing airway resistance. 

Based on observations of this effect in norrnals, marijuana has been 
administered to asthmatics, reversing bronchoconstriction for hours 
(149). Thus,:i,t has reportedly had a mOre perSistent action than tra
ditional medication (150). 

Since marijuana has an irritant quality when smoked, efforts to 
deyelop art~eros~li.zed de~ta-9-THC are b.eing tried (151). The initial 
results are~romlsmg, WIth a mean ])eak mcrease above baseline of 
89.F-.9"ree.~t~much greater when the same amount was smoked. In 

;/actclltion, other effects, such as increased heart 'beat and a !lhigh, II 
(( have not been as pronounced. 
~ ~ 

Anticonvulsant Effects 

The investigation 'of possible anticonvulsant effects are at this 
time still preclinical. Some initial animal studies with artifically i1::t
duced convulsion indicate i;l~.&t delta-8-THC and deIta-9-THC blocked 
seizures in a dose-related manner with results qualitatively compar-
abl~ to DilaIltin (153).' ' 

Very little human investigation of the antiepileptic properties of 
cannabis has been conducted. One pilot study to examine the effects 
of tetrahydrocannabinols on children receivirig medication reported 
that t,yvo cases showed improvement after one cannabinoid adminis
tra.tion, while transfer to'a second produced mixed results (152). 

Convulsant as well as anticonvulsant action pas been reported in 
marijuana studies. However, this has been when high, chronic, Or 
toxic doses were administered (154, 155'1." 
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Sedative - Hypnotic Effects 

Resea:r:-chers have reported that delta-9-THC reduces REM sleep, 
although it increases the total sleep time" like most hypnotics (156). 
Un1ike other hypnotics such as barbiturates, REM sleep does not re
b0U11d following withdrawal after six consecutive nights of usage (or, 
presumably, similar short-term use patterns), although mild insom
nia has been observed. Others have reported a reduction in dose of 
barbimr2.i;es needed and an increase in sleep time following delta-9-
THC adm1.nistration in laboratory animals (157). 

Ana1ge~~ic and Preanesthetic Effects 

ll1. pr'eclinical animal studies, researchers have confirmed an an
algesic effect with marijuana (158). Tolerance to analgesia, seda
tion.. and ataxia was reported after eight days. 

In a dc.mble-blind study with novice and experienced marijuana 
smokersl> researchers reported a significant increase in pain toler
ance in both groups, with greater analgeSia in the experienced group 
(159). m other studies with cancer patients, signif~cant pain reduc,:" 
tion was reported following delta-9-THC administration (126). 

The investigation of marijuana as a preanesthetic agent has pro
duced mixed results. When delta-9-THC was administered prior to 
inhalation anesthesia .. the requirement for cyclopropane and halotbane 
was decreased (160). When 200 mcg/kg THC was"given intravenously 
to normals, a marked sedation with minimal respiratory depression 
was noted (161). Additionally, salivation was diminished, bronchodi
latation occurred, and cardiac output increased on the basis of the 
antiCipated tachycardia. 

Additional studies are needed to definitively conclude the exact 
role of marij;tana, if any.. in anesthesiology. 

Retardation of Tumor Growth 

In animal studies, there has been a reported reduction of tumor 
size from 25 to 82 percent with oral delta-8-THe, delta-9-THC, 
and cannabinal administration, depending on the dose and duration of 
treatment (162). Cannabinoids increased survival time by 25 to 33 
percent compared to an increase of one half for cyclophosphamide. 
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In vitro studies confirming animal inhibition of growth suggest 
that certain cannabinoids possess antineoplastic properties by vir
tue of their interference with RNA and DNA synthesis. 

Antidepressant Effects 

No significant affectual cha.,nge among moderately or severely 
depressed patients hospitalized for affective disorder was noted fol
lowing administr!3.tion of 0.3 nlg/kg of delta-9-THC (163). 

In another study of cancer patients receiving chemotherapy, 
mood elevation and tranquilizing effects were reported after, delta.-
9-THC wa.s administered three times a day (164). Further .. cogn:l
tive functioning was unimpaired, appetite increased, weight loss 
was retarded< and nausea and vomiting were relieved. 

Drug and Alcohol Abuse Treatment 

In a study of alcoholics, marijuana produced a positive mood 
state and did not interfere with the arousal reaction'~' although it did 
produce increased heart beat and acute paranoia and confusion in 
three of the 27 subjects (11). The author noted no problems in the 
administration of marijuana and Antabuse together. While the find-

II 

ings are preliminary, they suggest the possibility of marijuana as 
a therapeutic adjunct for some alcoholics. 

The investigation of the role of marijuana in narcotic detoxifi
cation is limited. In one rat study .. high doses (5 and 10 mg/kg) of 
delta-9-THC blocked the appearance of wet shakes. escapes, diar
rhea~ and increased defecations. Further study is needed in this 
area. 

Summary 
, , 

There is acknowledgement that constituents other than delta-9-
THC may have valuable therapeutic properties, if freed of some of 
the undesirable side effects noted with THC. It may be possible to 
produce a very wide range of chemical compounds that are broadly 
based on the chemical stucture of the cannabinoids, but with changes 
in that structure which can alter thi~. action. Such chemically remote 
compounds may prove therapeutically more useful than with the nat
ural material or its synthetic ingredients. They must first, however, 
be carefully tested for toxicity and therapeutic properties as with any'· 
other neW compound. 
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IV. THE LEGAL DIMENSION 

This section provides a summary of existing marijuana posses
sion and use legislation~ in the context of both historical and current 
trends. It includes separate sections on international and United 
States laws, state level control legislation, existing record conse
quences processes, and the constitutional issues involved. 

THE BACKGROUND OF INTERNATIONAL 
AND FEDERAL LAW 

Any proposals for reform of state marijuana prohibitions must 
be assessed against the backdrop of the United States' international 
obligations under the 1961 Single Convention on Narcotic Drugs and 
the provisions of the federal Controlled Substa..l1ces Act of 1970" (Un
der our federal sys tem" a treaty among nations imposes no duties on 
the individual states of the United States.) However; the range of al
ternatives available to the states is framed by both the treaty and the 
federal statute in that any direct conflicts between state and feder?-l 
law are impermissible under the Supremacy Clause of the U.S. Con
stitution. 

The Single Convention on Narcotics Drugs of 1961 

The only international law regulating marijuana: is the 1961 Sin
gle Convention on Narcotic Drugs, to which the ~Jnited States became 
a Signatory in 1967.2 The objective of the Convention is to limit the 
use of marijuana and international traffic in the drug and other speci
fied drugs to medical and scientific purposes~ 'l'hus all traffic in 
the named drugs for purposes other than medical or scientific re
search is outlawed. 

As a result of the Convention, the Federal Govermrient is thus 
obligated to prohibit cultivation and distribution of marijuana for non
medical purposes. Although the states are not thereby obligated to 
supplement the federal trafficking offenses with ones of their .own, 
it does follow that the states may bot adopt a regulatory/approach 
under which marijuana could be legitimately distributed-' for nOn
medical purposes because distribution would still be a crime under 
federal law • Such a regulatory scheme would be void under the 
supremacy clause. In short, then. fllegalization ll of mariju,ana in 
a regulatory context (like alcohol and tobacco) requires federal ac
tion which now would be in defiance of this country's international 
obligations. 
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On the other hand, the Single Convention, as construed by the Na
ticlnal Commission on Marijuana and Drug Abuse, does not obligate 
a ~)ignatory to impose any sanction, criminal or civil~ onconsump
tiop.-related behavior, including possession for personal use. Only 
thn~e provisions of the Convention deal explicitly with possession. 
First~ Article 4 of the Convention requires that parties to the Con
vention "take such legislative and administrative measures as may 
be necessary ••• to limit exclusively to medical and scientific pur
poses the export, import, distribution ••• Use and possession of 
drugs" (including marijuana). The language osuch ••• measures 
as may be necessary" manifests an intention of the Convention to 
leave the Signatories flexibility in designing policies of discourage
ment. Under this view" discouragement could take the form of edu
cational programs rather than civil or criminal punishments~ 

Second, Article 33 requires that a party to the Convention not 
permit the possession of drugs except under legal authority. Once 
again there is no specific direction that simple possession be 
punished. The goal of Article 33 could be met by both restrict
ing the production and sale of marijuana and confiscating it as con
traband rather than applying sanctions against the user of the drug. 

Third" Article 36 directs party nations to adopt measures mak
ing certain listed activities, including possession" "punishable of
fenses. II While some have argued that this provision requires pro
hibition of personal use, the National Commission concluded that 
the word IIpossession" in Article 36 refers nqt to possession for 
personal use" but to possession with intent to sell. This conclu
sion is buttressed by the fact that the othel' activities condemned in 
Article 36 relate to the cultivation or distribution of the drug; the 
word lIuse, II though employed liberally throughout other sections of 
the Convention, does not appear in Article 36. Moreover, the en
tire thrust of the Convention is directed toward regulation of traf
fic~'-not use--in illicit drugs. 

Even assuming, however" that the Single Convention does re
quire its signatories to make simple possession a crime, the in
dividualstates oithe United Sates are not bound by the Convention 
to punish possession. The international obligations created by the 
treaty run between the Federal Government and the other parties 
to the Convention. Under our federal system, a treaty among na
tions imposes no duties on the individual states of the United States. 
The obligation to criminalize possession for personal use--if there 
O'e such an obligation--is met by the federal statute which luakes 
simple possession a crime. 
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The Controlled Substances Act of 1970 

The Cont/lolled Substances Act of 1970, 21 Ue S. C. 801 ~ seq., 
is the curre:r",~t repository of federal proscriptions relating to culti·~ 
vation, traffic .. and use of illicit drugs. Under §404(a) of the Act .. 
Simple possession of any controlled substance is a. misdemeanor. 
A first offense is punishable by a jail term of up to one year and a 
fine of up to $5,000. For subsequent convictions, the maxilnum 
penalties are doubled. Since 1969, the Justice Department has ac
knowledged that it does not seek out violations of the possession 
laws 8l1d does not prosecute persons who possess small, noncom
mercial amounts. Control of such consumption-!'elat~td behavior 
has been left entirely to the discretion of state and local authorities. 
It should be noted that even though Simple posseSSion of marijue' .. ~ 
technically remains a federal crime, the states are free under the 
Supremacy Clause to ;r'epeal penalties altogether. They are under 
no compulsion to seek out violations or to prosecute persons for 
violations of federal law. 

Penalties authorized for distribution-related offenses under the 
Controlled Substances Act depend upon the II schedule ll into which 
the particular drug has been placed. Marijuana is classified cpr'"' 
rently as a Schedule 1 drug, because it has no "recognized medi
cal use in the United States. II Under §401(b)(1)(B) of the Act, dis
tribution-related cffenses involving Schedule 1 substances are 
punishable by up to five years in prison and up to a $15,000 fine for 
the first conviction. The maximum penalties are doubled for sub- .. 
sequent offenses. Thus the sanctions available for trafficking in 
marijuana are more severe than those applicable to many other 
drugs which have greater abuse potential and dependence liability>, 
merely because marijuana has no recognized medical use. 

As discussed in the previous section" recent reports in medi'" 
cal literature have called attention to the potential therapeutic useE, 
of marijuana. For example, a report issued by the Department of 
Health, Education and Welfare in 1975 stated that the IImost pro
mising therapeutic applications" of marijuana are in the treatment 
of glaucoma and asthma and as an antiemetic for cancer pat~ent~ 
undergoing chemotherapy. Other medical uses currently bemg lU

vestlgated include its use as a sedative-hypnotic., as an anticonvul
sant., and as an alternative in treating alcoholics.3 On September 
30 .. 1976, the Food and Drug Administration, with the aI>proval of 
both the National Institute for Drug Abuse and the Drug :B..uforce
ment Administration granted a glaucoma patient permiSSion to 
smoke marijuana therapeutically. 
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If any of these medical uses is ultimately recognized~ it is very 
likely that the drug will be reclassified and placed in either Sched
ule 4 or Schedule 5, which would make even a distribution-related 
offense either a lninor felony or a misdemeanor under federal law.' 
There are two methods of obtaining rescheduling: (1) approval by 
the Food and Drug Administration for a new drug application upon 
proof of a medical use and (2) petition to the Drug Enforce1nent 
Administration (DEA). The second method has recently been at
tempted, but the petition was denied on the ground that there is now 
no re~ognized medic.al use for marijuana. Th~e decision of the 
DEA 1S currently bemg appealed to the Court ot-Appeals for the 
District of Columbia.4 

SUMMARY OF CURRENT STATE MARIJUANA LAWS 
.-' f 

State statutes governing marijuana use have changed substanti
ally in recent years. The current laws reflect a reconsideration 
of the sanctions imposed against m,arijuana use .. with a resulting 
trend toward reduced penalties. Particularly dramatic are the re
ductions in penalties for possession of marijuana for personal use, 
or simple possession. In the first phase of this trend, between 
1969 and 1972, every state amended ~ts penalties in some fashion, 
with the overall result a massive downward shift in penalties for 
simple possession. Overwhelmingly classified as a felony prior to 
1969, simple possession of less than one ounce was treated as a 
misdemeanor in all but eight states by the end of 1972. In March 
of that year, the publication of the Report of the National Cori:mis
sion on Marihuana and Drug Abuse marked the beginning of the 
second phase of penalty reduction .. which continues today. During 
this period, states have begun to explore noncriminal approaches 
to the disposition of casual users and first offenders while retain
ing a pG;ilicy of discouraging marijuana consumption. 

In mari~ states.. alteration of the marijuana laws has occurred 
in the context of adoption of the Uniform Controlled Substances Actp 

hereinafter referred to as the Uniform Act. Like the Uniform. Nar
cotic Drug Act drafted nearly 40 years earlier" this new Uniform 
Act has achieved wide acceptance by state legislatures. At pres
ent.. 45 jurisdictions have enacted it. The Federal Government's 
Drug Enforcement Admir:.istration has been actively seeking maxi
mum acceptance of the Uniform Act .. so that state drug laws will 
conform in structure and emphasis to the federal law. 
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The Uniform Act classified marijuana as a hallucinogen, not 
as a narcotic" thus bringing the law closer to prevailing scientific 
opinion. Classification of marijuana as a narcotic has generally 
withstood constitutional attack, but one federal court (in Virginia) 
and two state supreme courts (illinois and Michigan) ruled the nar
cotics classifica,tion invalid. Currently, only three jurisdictions 
still classify marijuana as a narcotic. 

Sale 

Sale is usually defined by statute as distributing, delivering, 
dispensing" exchanging .. transferring.. or furnishing. Some states 
require that remuneration be involved--most do not. Irt the great 
majority of jurisdict~ons, sale of marijuana is a felony, subject to 
maximum sentences ranging from two years to life. Since 1969 .. 
however, legislatures have begun to treat at least some forms of 
sale as misdemeanors. Two states, Kentucky and Maine, have 
joined the District of ColUlnbia in mak:mg first offense sale of any 
amount a misdemeanor. Seven other states have enacted provi
sions that grade sale offenses according to the amount transferred. 
In five of these states (Hawaii, illinois" Indiana" South Dakota" and 
Tennessee) .. selling less than a certain amount (varying frorn 10 
grams to two ounces) is punished asa m.isdemeanor. 

Another selective approach to reduction of sale penalties is the 
exemption from felony treatment of an offense sometimes called 
lIaccommodation. II This offense usually consists of delivery of a 
small amount of Inarijuana for no remUl1eration. It is intended to 
give lighter penalties (usually the same as for simple possession) 
to those who transfer small amounts of marijuana as favors to 
friends, as opposed to major traffickers who earn substantial sums 
from illicit sale. 

Eighteen jurisdictions have enacted '~acconlmodation" proviSions: 
California,. Colorado:o Florida.. illinois, Iowa.., Kansas, Kentucky. 
Michigan, Minnesota, North Carolina:o Ohio, Pennsylvania.. South 
Carolina, South Dakota, Tennessee, Texas, Virginia, and the Vir
gin Islands. Ten of them set amount limitations beyond which a 
delivery will not be treated as a misdenleanor. The limitations 
range from 5 grams to 1-1/2 ~~~.mces, and the penalties range from 
a fine to one year in jail. The remaining eight jurisdictions set no 
upper limit on the amount transfered; in four of them tn.e proviSion 
covers nonprofit sales as well as outright gifts. MiSSiSSippi" Mis
souri, Utah, and Vermont have reduced t..~e penalty for gifts"of 
marijUalla while retaining the felony designation. In West Vj,rginia, 
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('me who gives away less than 15 grams commits a felony but qualifies 
for that state's mandatory first offense conditional discharge. Re
duced penalties for accommodation ar;~;p.lso applied to a first of
fense by a minor in Delaware~ and to a second offense in New 
Mexico. 

SinCfoi' 1972, nine states have:substantially decreased their sale 
penalties", while only four have increased them. EVEm so, 12 juris
dictions still provide extremely li~avy penalties for fi.rst offense 
sale. One who is convi;:zted of sale in Arizona, California", Mis
§louri", or Montana can receive up to life imprisonment, and in 
Virginia, Rhode Island, and Alaska he may receive up to 40 .. 30 .. 
and 25 years .. respectively. Twenty-yearmaximum sentences are 
still available in Connecticut) lllinois,MiSSissippi" Nevada .. and 
Puerto Rico. Of these 1.2 jurisdictio:qs, five make no exceptions 
for less serious sale offenses. 

Sales of as little as 2 ounces of marijuana expose the seller to 
a maximum sentence of at least five years in all but seven juris
dictions. 

Most jurisdictions tr'ea:t posseSSion with intent to sell as if it were 
sale. However .. in six statespossession with intent is treated the 
same as simple possession; ani six others have separate penalties 
for this offense that ,'iLre slightfy more lenient than those for actual 
sale. :1 (\ 

Sale to a minoris a sepiirate offense in 38 of the 54 American 
jurisdictions. In the remaining 16 jurisdictions", no distinction is 
made between sale and sale to a minor. /. Of the 38 jurisdicticns sin
gling out sale to a minor as a separate offense, most set the oenal-
ties at double those for sale. -

In an increasing number of jurisdictions, the offense of sale to 
a minor is not applicable unless th.e seller is over 18 years old and 
is selling to one at leCl,st three years his junior. This three-year 
age differentiation is intended to recognize that not all older I1sel-
1 ·11 J.. t ers are.urmg 11lnOCen youth. For example, a 19-year-old col-
lege student who supplied two marijuana cigarettes to his 17-year
old .l;'oo:r:nmate would not be subject to a conviction for sale to a 
minor. 

Cases like this are so common that the Uniform Act recom
mended inclusion of this provision, and many legislatures ~ve ac
cepted the recomlnendation. 
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Cultivation 

Most jurisdictions punish cultivation or manufacture as heavil) 
as they do sa.le, because the statutory elnphasis is on eliminating 
supply and di~)tribution. 

There are various ways in which cultivation could be punIshed. 
The common definition of madjuana included the phrase liwhether 
growing or not. 11 Thus~ cultivation would be equivalent to POSf3es
sion if no separate cultivation section were enacted. This "is in 
fact the case in four states, Ala.ska, Maine> South Dakota1 a.r."d 
Texas .. 

The Uniform Act, however, includes the cultivation of 7inari
juana under "manufacture, II which is classified in the samE'; penalty 
provision with sale. 

Of the 54 American jurisdictions, only 15 currently have a more 
lenient penalty for cultivation than for sale. However .. it should be 
noted that the typical definition of manufacture states "this term does 
pot include the preparation or compounding of a controlled substanc(.~ 
by an individual for hi.s own use. II Thus it is possible for the manu
facture provision of the Uniform Act to be interpreted as prohibit
ing only cultivation for other than personal use. The question is 
whether "preparation or compoundingll relates directly to cultiva
tion of marijuana. 

Despite this ambiguity, however" most states clearly intend to 
punish cultivation under the manufacture section of the statutes, 
thus subjecting the offense to the sanle penalties provided for sale. 

Possession 

., To be convicted of flpossession" of a prohibited substance, one 
must have both knowledge that it is a prohibited SUbstance and 
"dominion and controlll over it. iThe element of knowledge may be 
established by an inference., supported by SuffiCient evidence. In 
some jurisdictions .. IIconstructi>ell as well as actual physical pos
session may be sufficient fOl' a conviction. Where no physical 
possession can be shown, cii'~cumstances such as a person1s prox
imity to the marijuana or his property interest in the place where 
it is found can be used to infer that he pOssessed the drug at one 
time. For example, if three persons .:p.re riding in an automobile 
with a bag of marijuana under the back' seat" some or all of them 
may bel convicted of const:ructive possession. 
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Although the Uniform Act usually does not recommend specific 
penalties, the Comment to Section 401 does suggest that lIsimple 
possession of all drugs, that is possession for persona11.lse as op
posed to possession with intent to sell, should be classified as a 
rnisdemeanol'.5 This division, based on the possessor's intent, 
places the burden on the prosecutor to prove intent to sell. 

Because many state legislatures feared that potential dist:t'ibu
tors would escape felony treatlnent under such an approach, statu
tory arrlOunts have been used to dHferentiate penalties according 
to the arnount possessed. Possession of more than the specified 
urnount may set up a rebuttable presumption of intent to sell or 
Jnay itself be a more serious offense. (However, the Michigan 
supreme court has ruled this sort of presumption a violation of 
the Fifth Amendment.) Some states have even legislated multi
level grading" with poselession of successively larger quantities 
subject to incr8asingly strict penalties. 

Most jurisdictions have followed the recommendation of the 
Uniform Act and have made some forms of possession a misde
meanor. However" pos:session is always a felony in Nevada and 
Puerto Hieo, while in K,;;ntucky, Maine ... and the District of Colum
bia it is never a felony. Arizona leaves the decision whether to 
treat possession as a felony within the court's discretion. Of the 
remaining 48 jurisdictions, 24 have specified an amount above 
which possession will be considered a felony; in the other 24, t:·s 
di.stinction still depends solely on the intent of the possessor. 

Of the 24 jurisdictions which use felony amount lines" all but 
four have retained the offe~lse of "possession with intent lt as an al
ternative sanction against the marijuana dealer. For example .. 
in Idaho possession of l,esB than 3 ounces is a misdemeanor .. but 
possession of more than 3 ount..:;s or possession with intent to sell 
is a felony. In a few states" a finding of intent to sell has the ef
fect of increasing the penalty for feloniou,s possession of more than 
the statutory amount; thus" Minnesota's maximum penalty for pos
session of more than 1-1/2 ounces .. normally 3 years .. is 5 years 
if there is intent to sell. Most states, howeVf~r .. use the statu
tory runount as a substitute for fI or a presumption of, intent to 
sell. 

Unfortunately" there is little consensus among jurisdictions 
as to the amount of marijuana that is necessary to make posses
sion a felony. Staters have designated amounts as small as 5 
grams (Florida) and as large as 1 kilogram (Hawaii)o The most 
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popular v:reight is 1 ounce" chosen by five states, but ten have desig
nated weights greater than 2 ounces. 

Statutory amounts are also used in seven states to distinguish 
between misdemeanors and minor misdemeanors (offenses with 
a maximum sentence of less thrul six months). In the states that 
make this classification, the cutoff points range from 2. 5 ~ams to 
1 pound. 

Noncriminal Dis pOSitions 

Although every state remains committed to a policy of discour7;' 
aging rnarijuana use, authorities are increasingly unwilling to sub~' 
ject the casual uBer of marijuana to the pos::,ibUity of imprisonment. 
Accordingly, many states have extended the range of dispositions 
in such cases beyond imprisonment, suspension of sentence and 
probation to include specific noncriminal dispositions. The most 
widely enacted alternative is the Uniform Act! s provision for condi
tional discharge for first offenses of possession. Section 407 pro
vides that: 

Whenever any person who has not previously been con
victed of any offense under this Act or under any stat
ut/~ of the United States or of any State relating to nar
cotic drugs, marihuana" or sthnulant" depressant, 
or hallucinogeniC drugs" pleads guilty to or iG found 
guilty of possession of a controlled substance under 
Section 401(c)s the court, without entering a judgment 
of guilt and with the consent of the accused" may de
fer further proceedings and place him on probation 
upon terms and conditk,ns. Upon violation of a term 
or conditlOn~ the court may enter an adjudication of 
guilt and proceed as otherwise provided. Upon ful£ill
ment of the terms and conditions, the court shall dis
charge the person and dismiss the proceeding against 
him. Discharge and dismissal under this Section 
shall be without adjudication of guilt and is not a con
viction for purposes of disqualifications or disabilities 
imposed by law l,J>')on conviction of a crime, including 
the additional pe"luties imposed for second or subse
quent convictions under Section 408. (There may be 
only one discharge and dismissal under this Section 
with respect to any person. ) 
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Some 30 statutes now include some type of discl't'tiomu'y eondi
tional discharge provision. l11C net rC':·mlt is that a nl'~jt offense 
possession is no longer an unforgivable crirnp., A Jm1riP way pla,'(' 
the offender on probation for a certain period of tiUH'. If at the 
conclusion of this time of probation" the offender has not b!'cuehpd 
the conditions of his pJ'obationjl the judge eml dhnniss the dH.u'ge 
against him;; and tl! ~.re will be no reeord of conviction. 

In addition" 13 of these jurisdictions pl'ovid!~ for expungpmcmt 
of all records of the offen;::;cl' including the arrest record" Thi~) 
means that no first offender who has been gronted a \'ol1cUtional 
discharge will be in ally way affeetNI in the future by his singl(;, 
confrontation with the marijU(llla laws. 

There are several variations withi:n the conditional discharg(~ 
concept.. The most frequent provision appliE.~s soldy to fir::::t of
fense possession, regardless of the age of the offender. I\ f(·\\ 

jurisdictions limit the application of conditional discharge to tho5;i(' 
under 21 at the time of the offense, while some limit e::'q>lmgelHent 
of all records to those under 21~ but allow conditional dis:,~ha)'f~e to 
all first offenders for possession. In addition, a few Jur~sdictions 
offer the option of conditional discharge for a first offc.m:se of eithC'!' 
distribution or possession1 although some of them. limit the appli
cability of the provision to caseS in which less than a c-ertain amount 
is possessed or distributed" or require that the dist:dbution be with
out remuneration. 

One state" West Virginia .. provides that any first offense of P08-

.3ession or distribution of less than 15 grarn.s ~ bE: disposed of 
under the conditional diseharge section. Having thus made C'()udi
tional discharge mandatory .. West Virginia has (~ome significantly 
close to decriminalization of possession for personal use and 
casual distribution. 

A growing number of jurisdictions have gone one step further 
than the Uniform Act" and have made noncriminal dispositions rnan
dator;y for the casual user. In eight states (.Alaska .. California;-
Color .0 .. Maine, Minnesota" Ohio .. Oregon .. and South Dakota)" 
a finb 1S the only possible penalty for casual use. Most of these 
states define "casual use ll as simple posseSSion of less than a desig
nated amount" varying from 1 ounce to 100 grams (about 3-1/2 
ounces) 0 Alaska'S provision" however" defines "casual use" as 
simple possession of "my amount.. so that only posseSSion with in
tent to sell is subject to imprisonment. 
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. 
" t "fine only" statutes agree on the principle of '. 
';-.'1 differ signifi(~antly over whether other ind
j SDllction should be retained. In some of the 

,. 'ative su~pects cannot be arrested; insteadJ> 
: ons reqvh-lng them to appear in court to pay 
~ teaditional arrest" custody" and search procc

ilm for the police. Record-keoping provisions 
the states" except Colorado, destruction or 
. user's arrest and conviction records rnay be 
c~veral states require a 2- or 3-year waiting 

,:;18 in State Approaches to 
~ Offenses 

'ity of jurisdictions make some provision for 
'onsumption-related marijuana offenses; how

e -nalties for the least serious offense has not 
.• i lied by proportionate reductions for other 

Tables IV-l through IV-3 provide a break-
"i,ctions that have used amount classifications 
i'ious" consumer conduct provision. These 

'··"'ed together with the current penalties for 
,uses. Specifically, the jUrisdictions are 

; L to (1) the seriousness of penalties for vari
;'clative harshness of the penalty for posses'" 

designated amountJO and (3) the relative 
.;jty for a second offense. In additicn" Ta
" treatment of second offenses in alnount-
: dions and in jurisdiction~; that still rely pri .. 

, ' , I K:tions 0 

tJ it is clear that statutory amounts are clus .. 
;' one ounce (28 grams). Although 14 jurisdic

, ·uries of violation and minor misdemeanor to 
. han 25 grams" posseSSion of 100 grams is 
misdemeanor or felony in all but three juris ... 

;"oms is punishable as a felony in over half 
l i.may be inferred that possession of more 
'pically regarded as commercial possession. 

"tes the effect of statutory reliance on a sin
, " i Some states have reduced penalties sub

"ion of less than the deSignated amount while 
",.:nnge in penalties for greater amounts. 
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TABLEIV·1 

PENALTIES FOR POSSESSION OF VARIOUS AMOUNTS 
OF :MARIjuANA (31 JURISDICTIONS) 

" 
MAXII\Il(JM AMOUNT POSSESSED (NUMBER OF JURISDiCTIONS) 

PENALTY 25 grams 50 grams 100 grams 200 grams 

Violation 
(usually $100 fine) 8 2 2 1 

Minor Misdemeanor 
(less than 6 months) 6 2 1 2 

-

Misdemeanor 
-. 

(6 months - 1 year) 14 13 11 9 
, 

Felony 
(2 -15 ynars) 3 -"---1 14 17 19 ',-" 

'-

~ o 

, 
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:,' 

. PENALTY FOI;l, 
-LEAST SERIOUS 

OFFENSE 
.. 

;:.k", 
- .-.:~' 

Fine 
:." 

1,",';..\. 

Minar MIsdemeanor 

Misdet:neanOI' 

y 

TABLEIV-2 

PENALTY STRUCTURE IN 31 JURISDICTIONS FOR 
"LEAST SERIOUS" AND "NEXT LEAST SERIOUS" 

POSSESSION OFFENSES 

_ PENALTY BREAKDOWN (NUMBER OF JURISDICTIONS) 

NUMBER OF 
FOR NEXT LEAST SERIOUS OFFENSE 

JURISDICTIONS,; Misdemeanors Felonies 
Fine 

<5 yr. max. 5 yr. max. > 5 yr. max. i- Minor Major 

8 1 1 4 1 a 1 

8 - - 7 0 1 a 

15 - - - 4 7 4 -
31 jurisdictions 
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, 
States that have adopted the unusually lenient "fine-only" provision 
for small amounts are generally classifying even Slightly greater 
amounts as a major misdemeanor or a felony. 

In the case of second offenses .. jurisdictions with more lenient 
first-offense penalties tend not to increase them for second Qt-
fenses, While those with stricter penalties tend to double the:rrt\(see 
Table IV-3). Discretionary ccmditional discharges are generally 
not available to second offende.t's. 

Another issue raised by the grading of possession penalties is 
whether distinctions ought to be made regarding the potency of the 
drug. Eighteen states (including seven of the eight states with 
IIfine-onlyll provisions) have drawn such distinctions. In ten of 
these states .. hashish is excluded from coverage by the lowest 
penalty for possession of marijuana. In the other eight,t amounts 
of hashish are correlated with amounts of marijuana according to 
ratios that vary from 1/3 to 1! 60. 

Summary 

Table IV-4 provides a state-by-~state summarization of relevant 
marijuana possession .. cultivation .. and sale penalties. 

• 

.. 

Revisions of state marijuana laws in the peri0d 1969-
1976 began by emphasizing the reclassification of sim-
pIe possession as a misdemeanor and later explored 
noncriminal dispOSitions of posseSSion of small amounts. 

Sale penalties have been gradually decreasing, but the 
offense is still a felony in'the vast majority of jurisdic-
tions, typically ca:r:rying a maxirnum sentence of five 
years or more. 

"Accommodationlf transfer-,S of marijuana are increas-
ingly punished like simple possession offenses rather 
than sale offenses. 

Cultivation is usually subject to the s.ame sentence as 
sale. 

Amount claSSifications are used in some states to ex
empt users from criminal dispositions~and ih others 
to ensure that posseSSion of large amounts can be 
punished as a felony. 
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STATE 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Georgia 

Hawaii 

" IdahQ 

Illinois 

Indiana 

Iowa 

I<ansas 

TITlE 
REGULATORY ! OF STATUTORY 

CITATION CULTIVATION 
ACT ClASSIFICATIOrd 

UCSA 22 §258(47) Hallucinogen 2·15 yr/$25,OOO 

§ 17.12.110 Hallucinogen No Such Offanse 

UNDA §36.1002 Narcotic 0., yr/$1,OOO or 
'·10 yr/$50,000 

UCSA §82-.2617 Marijuana 3·10 yr/$15,Oo() 

UCSA Health & Safety'Code Hallucinogen 1-10 yr(1} 
§ t1357 

DDA § 12-22-412 Dangerous Drug 1-14 yr/$1,000 

UCSA § 19-480 HallUcinogen < 'I kg, 0-7 vr/$l,OOO 
,I >1 kg. 5-20 yr (mand.) 

UCSA 16 §4752 I Hallucinogen 0·10'ir/$1,OOO·$10,00O 

UCSA §893.13 Hallucinogen ,0-5 yr/$5,OOO 

f UCSA § 79A-811 (j) Controlled 1·10 yr 
Substance 

UeSA §712.1244 Hallucinogen 0-5 yr/$5,OOO 

UCSA §37.2732 HallUcinogen 0-5 yr/$16,()00 

UCSA 56·* §701 Hallucinogen 0-1 yr/$l,OOO 

UCSA § 35-48-4-10 Marijuana 0-1 yr/$5,OOO 
2-4 yr/$10.000 

UCSA §204.401 Hallucinogen 0-5 yr/$1,OOO 

UCSA § 65-4127b Hallucinogen 0-1 yr/$2,500 

--'--
NOTES: 

1. Fines are represented as maxim~m fines unless two amounts are indicated. 

2. When there is "no such offense" under a given category, the penalties are 
the same as for possession. When the P.I.D. column is blank, penalties 
are the same as for sale. 

3. Unless otherwise iodie-lltad, penalties for hashish are the same as for 
marijuana. 

Amount 

.. 

* 

<1 kg. 
>1 kg. 

• 

* 

<2ozm 
>2 oz m/< 1/8 oz h 
>1/80z h 

<2.59 .. 
2.5·10 g 
10-30 g 
30-500 9 
>500g 

<30gm,<2gh 
>30gm,>2gh 

" 

* 

.~<.~. " .r.J.. ~ • I :' ,_ 

TABLE IV-4 

SUMMARY OF STATE MARIJUANA LAWS 

SALE 
SALE TO 

1st Offense 2nd Offense 
MINOR 

2-15 yr/$25,OOO 2-30 yr/$50,ooo 2-30 yr/$50,OOO 

0-25 yr/$20,ooO 0-life/$25,000 0-life/$25,OOO 

5 yr-life (3)/$50,000 5 yr-life (5, mand.I/$50,OOO 10 yr-life {5, mand.)1 
$50,000 

3·10 yr/$15,OOO 3-20 yr/$3o,OOo 3·20 yr/$15,OOO 

6 yr-lifo {3}/$20,OOO 5-lifa (5, mand.}/$20,OOO 10 yr·,Jifo (5)/$20,000 

1·14 yr/$1,OOO 5-30 yr/$5,OOO {>1 ozI3-14yr/$10,000 

0-7 yr/$l,OOO 0-15 yr/$5,ooo 

5-20 yr (mand.l 10-25 yr (mand.) 

0-10 yr/$1,000-$10,OOO 3·15 yr (3, mand.)1 0-15 yr/(any fine) 

0-5 yr/$5,000 

1·10 yr 

0-1 yr/$1.000 
t>.·~'yr/$5,ooo 
0-10 yr/$10,OOO . 
0-5 yr/$15,OOO 

0·6 mo/$500 
0·' yrl$l,OOO 
1·3 yr(1 )/$10,000 
1-10 yr(1)/$10.0oo 
1-20 yr(1)/$10,OOO 

0-1 yr/$5,ooO 
0·1 Yr/$5,OOO or 
2-4 yr/$10,OOO 

0-5 yr/$1,00O 

10 yr (1-3)/$5,000 

UCSA 
UNDA 

DDA 
CDA 

* 

(1) 
(mand.) 

P.I.D, 

$1,000·$10,000 

0·10 yr/$5,OOO 

-----

~ .... ----
-----
-----

0.10 yr/$30,000 

-----
-----
-----
----------

0.1 yr/$5,OOO Qr 
24 yr/$10,000 

-----
0-15 yr/$3,OOO 

-----

'" Uniform Controlled Substances Act 
UnifQrm Narcotic Drugs Act 

:= Dangerous Drugs Act 

0-15 yr/$10,00O 

-----

m 0-5 yr/$.<;,OOO 
h 0-10 yr/$10,oOO 

0-10 yr/$15,000 

0-1 yr/$500 
0-2 yr /$1,000 
1-6 yr/$10,OOO 
1-20 yr/$10,OOO 
140 yr/$10,OOO 

2-4 yr/$10,000 
2-8 yr/$10,OOO 

o-ns yr/$l,OOO 

-----

1970 Comprehensive Drug Act 
There is a lesser penalty for distributing (nonprofit or iree) 
as opposed to commercial sale, 
Minimum of one year to be served before parole. 
Sentence/fine must be served/paid. 
possession with intent to distributev 

KEY: 

POSSESSION WITH INTENT TO 
POSSESSION DISTRIBUTE 

1st Offense 2nd Offense Amount 1st Offonse 2nd Offense 

0-1 yr/$1,000 2·15 yr/$25,OOO 

private p.u. or <1 oz $100 ~ -----
> 1 oz in public $1,000 -----

2·10 yr{211$5o,OOO 5·15 yr (5, mand.)J 0·, yr/$1,000; 2-20 yr (rnand.)/$50,OOO 
$50,000 or 

1·10 yr/$50,000 

< 1 oz 0-1 yr/$250 0-2 yr/$500 
> 1 oz (p.f.p.i-d.) 3-10 yr/$15,OOO 3·20 ytl$30 ,000 

2-10 yr{21 5-15 yr (3, mand.) < 1 OZ $100 ------
> 1 oz 0-6mo/$500 I.J -----
hashish 0·1 yr/$5000r 1·5 yr --.---
< 1 oz $100 (public display or co::~umt\1iom 

0-15 days/$100 (mand.)l 
> 1 OZ, or hasnish 0-1 yr/$500 

<40z 0-1 yr/$l,OOO 
>40z " 0-5 yr/$2,000 

0-2 yr/$500 

<5g 0·1 yr/$l,OOO 
>5g 0-5 yr/$5,OOO 

< 1 oz 0-1 yr/$1.000 
>loz 1·10 yr 

No Such Offense < 1 oz 0-30 days/$500 

p.f. p.i.d. 

.P.u. 
m 
h 

(d) 

10z-1 kgm,<1/80zh 0-1 yr/$1.000 
> 1 kg m, 1/8-1 ~\z h 0-5 yr/$5,OOO 
>10zh 0-10 yr/$10,000 

< 30z <.0-1 yr/$1,000 
> 30z 0-5 yrl$15,OOO 

<2.59 0-30 days/$250 
2.5-109 0-6 tITlo/$500 
10-30 g 0-1 yr/$1,000 
30-500 g 1-3 yr(1)/$10.000 
> 500g 1-10 yr{l )/$10,000 

<30Qm.<2gh 0-1 yr/$5,OOO 
>30gm,>2gh. 2-4 yr/$10,OOO{d) 

ii 

/ 0-6 mo/$l,OOO 

0·1 yr/$2,sOO 

Amou'nt indicated constitutes a prima facie case (rebuUable 
presumption) of possession with intent to distribute. 
Personal use 
Marijuana 
Hashish 
Same penalty as for the simpler related offense 
(possession or sale). 
Whether to impose the increased penalty is within 
the court's discretion. 

0-2 yr/$500-$l,OOO 

0-5 Yr/$3,OOO 
0-10 yr/$5,OOO 

0-7 yr ,$!iOO 

0-5 yr/$5,oOO 
0-10 yr/$5,OOO 

-----
-...- ----
-----
-----
--------,--

0.2 yr/$2,OOO 
0·10 yr/,$30,OOO 

-----
--~--

1-3. yr(l )/$10,000 
1-10yr(111$10,000 
1-10 yr(l )/$10,000 

24yr/$10,Ooo(d} 
2-4 yr/$10,00O{d) 

0·18 mQI$3,OOO 

10 yr(l-3il$5,OOO 
r;) 

i 



TABLl~ IV -4 (Continued) 
" 

" 

I REGU1.ATORY TiTlE SALE POSSESSION WITH INTENT TO 
POSSESSlOr~ STATE STATUTORY SAlETO DISTRIBUTE OF CULTIVATION 

ACT 
CITATION I CLASStFICATION 

Amount MINOR 1st Offense 2nd Offense 1st Offense 2nd Offense Amount 1st Offense 2nd Offense 

Kentucky UCSA § 218A.990 Hallucinogen 0·1 YI'/$500 * 0-1 yr/$500 1·5 yr/$3,OOO.$5,000 
,', ! ----- 0·90 days/$250 -----

~ 

Louisiana UCSA §40.966 Hallucinogen 0·10 yr/$15,000 0·10 yr/$15,000 0·20 yr/$30,000 0·20 yr/$30,OOo 0-6 mo/$500 0·5 yr/$2,OOO 

Maine 17a §1106 Marijuana No Such Offense Marijuana Q.1 yr/$500 ----- m - 0·5 yr 1$1,000 <1}~oz $200 -----
22 §2383 *Hashish 0·5 yr/$1,000 h - 0-10 yr/$1,000 > W, oz (p.f.p.i.d.) 0-1 yr/$500 

hashish 0·1 yr/$500 
" 

Maryland UCSA 27 §286 Hallucinogen 0·5 yr/$15,000 0·5 yr/$15,000 0·10 yr/$30,000 ----- 0-1 yr/$1,000 0·2 yr/$2,00O 

Massachusetts UCSA 94C §32 Hallucinogen G-;! yr/$5,OOO 0·2 yr/$5,000 2-5 yr/$10,000 ----- \,:,6 mo/$500 0·2 yr/$2,000 

Michigan UCSA §335,341 Hallucinosen 0~5 yr/$5,OOO .. 0-4 yr/$2,OOO 0-8 yr/$4,OOO 0-8 yr/$2,OOO <20z 0-1 yr/$1,000 0-2 yr/S2,000 
> 2 OZ (p.t.p.i.d.) 0-4 yr/$2,000 0-8 yr/$4,OOO 

Minnesota UCSA § 152.15 Hallucinogen 0,-5 yr/$15,000 
* 0.5yrl$15,00O '-10 yr/$30,000 0·10 yr/$15,OOO <1%oz $100 0·90 days/$300 

> 1v.. oz, or hashish 0·3 yr/$3,OOO 0-6 yr/$6,OOO 

Mississippi UCSA §41.29.139 Hallucinogen 0-10 yr/$1fJ,000 *' 0·20 yr/$30,000 0-40 yr/$60,000 0-40 yr/$30,000 0·10 yr/$15,000 0-20 yr/$30,000 < 1 oz 0-1 yr/$1,000 0·2 yr/$2,OOQ 
> 1 OZ, or hashish 0-3 yr/$3,OOO 0-6 yr/$6,OOO 

Missouri UCSA § 195.200 Hallucinogen Iii mo-1 yr or 0·20 yr .. 5 yr·life 10 yr-life {mand.} No Such Offense < 35 g m,<5 gh 0·1 yr/$1,000 0·5 yr/$1,000 
> 35g m,>5 gh 0-5 yr/$1,0()0 5 yr·life 

" 
§ 54·132 Montana UCSA Hallucinogen 1 yr·life (I 1 yr·l/fe (hash, or> 1 kg ml < 60 9 m,<.1 9 h 0·1 yr/$1,000 0-3 yr /$1,000 

" F 0-20 yr > 60gm,>1 gh 0-5 yr -----II ,', 

Nebraska UCSA §28-4,125 Hallucinogen 0-6 mo/$2,000 or 0-6 mo/$2,000 or 0·' yr/$4,000 or <lib. 0·7 days/$500 0·'/4 days/$1 ,000 
1-5 yr 1$2.000 1·5 yr!$2.000 2·10 yr/$4,OOO >1 lb. 0-6 mo or 1 yr/$500 0·1 yr or 2 yr/$1,000 

Nevada UCSA §453.321 Hallucinogen '-6 yr/$2,000 1·20 yr/$5,000 lite (life, mand.I/$5,OOO life(71/$5,000 No Such Offense minors< 1 oz 0·1 yr/$1;000 1-6 yr/$2,OOO 
minors> 1 oz and adults 1-6 yr/$2,000 1·10 yr/$2,OOO 

New Hampshire CDA § 318-8 § 651:2 Controlled Drug 0·15 yr/$2,000 0-15 Yr/$2,OOO 0-15 yr/$2,00O ----- No Such Offense <1Ib. 0-1 yr/$1,000 0·7 yr/$2,OOO 
>1Ib. 0·7 yr/$2,000 0·15 yr/$2,OOO 

New Jersey UCSA § 24:21·19 Hallucinogen 0·5 yr!$15,OOO 0-5 yr/$15,OOO 0·10 yr/$30,OOO 0·10 yr/$15,OOO <25gm,<5gh 0-6 mo/$500 -----> 25gm>Sg h 0-5 yr/$15,000 
~ -----

" 
I 

New Mexico UCSA §54.11.21 HallUcinogen 10·50 yr/$10,OOO marijuana 1·5 yr/$5,OOO *2·10 yr/$5,OOO m - 2.10 yr/$5.000 <10z 15 days/$50-$100 0·1 Yr /$100-$1,000 
hashish 2·10 yr/$5,OOO 10.50 yr/$10,OOO h -10·50 yr/$10,00O 1·80z Q.1 yr/$100-$1,000 -----

>Soz 1-5 yr/$5,000 -----
hashish 30 days·1yr/$500-$1,OOO -----

New Yorlc UCSA Penal Law § 220.06 Hallucinogen 0·' yr 1·15 yr 6·15 yr (v.. of sentence) 0·7yr 3·7 yr tv.. of sentence} <%oz 0·1 yr 0-1 yr 
%·10z 0·7 yr (d) 3·7 yr (v.. of sontence) 
>10z 1·15 yr (d) 6·15 yr (v.. of sentence) 

North Cal'olina UCSA §90.95(bl Marijuana 0-5 yr/$5,OOO * 0-5 yr/$5,OOO 0·10 yr/$10,OOO 5·30 yr < 1 oz m, < 111C oz 11 0-6 mo/$500 0·2 yr/$2,000 
>10zm,>1/100zh 0-5 yr/$5,OOO 0-10 yr/$10,OOO 

North Dakota UCSA §19-O3.1.23 Hallucinogen 0·10 yr/$10,OOO 0-10 yr/$10,000 0·10 vr/$10,00O 0·1 yrl$1.o00 ----.-
Ohio HB 300 (1975) Hellucinogen 6 mo·5 yr/$2,500 *<20g $100 0-60 days/$500 6 mo·5 yr (3 mo)/$2,500 <100g m,<5g h $100 ...... -,-~-

<200 9 m, <10 g h 6 mo·5 yt/$2,500 1.10 yr/$5,OOO 100·200g m, 5.109 h 0·30 days/$250 -----
200-600 9 m, 1·10 yr/$5,OOO 2·15 yr/$7,500 200-600 S m, 10-30 9 h 6 mo·5 yr/$2,500 1·10 yr/$5,000 
10-30 g h 2·15 yr(6 mo.}/$7,500 2·15 yr(11/$7,500 >''600 9 m, >30 9 h 1010 yr/$5,OOO 2-15 yr/$7,500 

63 S2-401 
> 600 9 m,>30 g h 

2·20 yr/$10,000 0·' yr 2·10 yr Oklahoma UCSA Hallucinogen 2-10 yr/$5,OOO 2-10 yr/$5,OOO 2·20 yr (mand.I/$10,OOO 

,.. 

,r,!'!' 
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TABLE IV -4 (Continued) \\ 
" 

TITLE 
SALE POSSESS!QN WITH INTENT TO . 

STATE OF 
STATUTORY REGULATORY SALE TO DISTRIBUTE POSESSION 

CITATION CLASSIFICATION CULTIVATION 
ACT Amount 1st Offense 2nd Offense MINOR 

1st Offense 2nd Offense Amount 1st Offense 2nd Offense 

Oregon § 167·207 Narcotic 0-10 yr/$2,500 0·11(1 yr1$2,500 0·20 yr/$2,500 <10z $100 -----'. 

>1 oz, or hashish 0·10 yr/$2,500 -----
Pennsylvania UCSA 35 §780-113 Marijuana 0.0 yr/$15,000 .. 0.0 yr/$15,OOO U-l0 yr/$30,000 Q·10 yr/any fine auth'd <30g m,<8g h 0-30 days/$500 -----

>30gm,>8gh 0·1 yr/$5,OOO -----
Rhode Island UCSA § 21-28-4.01 Hallucinogen 0·20 yr 0·30 yr/$50,OOO O.sOyr/$100,000 O-{)O yr/$50,OOO 0·1 yrl$500 0-2 yr/$1.000 

, South Carolina UCSA § 32-1510.49 Hallucinogen 0-5 yr/$5,000 .. 0.0 yr/$5,OOO 0·10 yr/$10,000 0·10 yr 1$10,000 <10zm,<10gh a·3mo/Sl00 0-6 mo/$200 
>10zm,>10gh 0-6 mo/$l /OOO 0-1 yr/$2,OOO 

South Dakota UCSA § 42-6, ch. 158, Hallucinllgen No Such Offense <10z" 0-1 yr/S1,OOO 
SL 1976 1 oz-1 /b 0-2 yr/$2,OOO ----- No Such Offense < 1 oz $20 -----

>1'lb 0.0 yr/$5,OOO 1 oz-1Ib. 0-, yr/$1,OOO -----
hashish 0-10 yr/$10,OOO >1 lb. or hashish 0·2yr/$2,anO -----

Tennessea UCSA § 52-1432 Marijuana 
1-5 yr/$3,OOO 

1·2 yr 
--

<Y.zoz" 0-1 yr/$1,000 1·10 yr/$6,000 0-1 yr/$1,o00 1-2 yr 
>Y.zoz 1.0 yr/$3,OOO 0-10 yr1$6,00O 

Texas UCSA Art. 4476-15, § 4.05 Hal/ucinogan No Such Offense _ ... ---- No Such Offense <20z 0-180 days/$1,OOO 30-180 days/$1,OOO .. 2.10/$5,000 2·20/$10,000 0>202 0-1 yr/$2,OOO 90 days.' yr/$2,OOO 
',- > 4 oz, or hashish 2-10 yr/$!),OOO 2·20 yr/$10,000 

,:..' 
Utah UCSA §5S-.37-8 HaUucinogen 0.0 yr/$5,OOO " 0-5 yr/$5,000 ----'- 1).1 0 yr/$5,000 0-6 0101$299 Q.1 yr/$l,OOO 

Vermont No Name 18 §4224 Regulated Drug 0.0 yr/$10,OOO " 0-5 yr/$10,OOO 0-25 yr/$25,000 ----- 0-3 yr/$3,OOO <%02 0-6 mo/$500 0·2 yr/$2,OOO 
Y.z-20z 0-3 yr/$3,OOO -----
>202 

r 
0.0 yr/$5,OOO 

Virginia UCSA §18.2.248 Hallucinogen 5-40 yr/$25,OOO .. 5-40 yr/$25,OOO ----- 10-50 yr/$50,000 0·1 yr/$l,OOO -----
§ 54.024.101:1 

Washington UCSA § 69.50.401 (al Hallucinogen 0-5 yr/$10,000 0-5 yr/$10,OOO 0·10 yr/$20,000 U~10 yr/$10,000 <40g I 0-90 days/$250 -----" ') 
>40g 0-5 yr/$10,OOO 

""\ 
0-10 yr/$10,OOO 

West Vi1ginia UCSA § 60A-4-401 (a) 
(\ 

HallUcinogen 1~ yrf$15,00O 1.5 yr/$15,OOO 1-10 yr/$15,OOO 1-10 yr/$50,000 3-6 ma/$1,000 3-12 mo/$2,OOO .. 
,-

Wisconsin UCSA § 161.41 (1) (bl HallUcinogen 0-5 yr/$15,OOO 0.0 yr/$15,OOO 0·10 yr/$30,OOO 0-10 yrl$1S,000 0.0 yr/$15,OOO 0·1Q yrl$30,OOO 0·1 yr/$250 0·2yr/$500 

Wyoming UCSA §3S.347.31 HallUcinogen 0-6 mo/$l,OOO 
. 

0·20 yr/$20,OOO 0·20 yr/$1 0,000 0-6 mo/$1,000 0·10 yr/$10,00Q -----
District of UNDA § 33401 et seq. Narcotic G-' yr/$100-$1,000 0·1 yr/S100-$1,OOO 0-10 yrI$500-$5,OOO ----- 0-1 yr 1$1 0(l-$1,OOO 0·10 yr/$500-$5,OOO 

Columbia 

Guam UCSA §626.10 Hallucinogen I 0-5 yr/$5,OOO 0-5 yr/$5,OOO 0-10 yrl$10,000 0·10 yr/$5,OOO 0·3 mo/$500 0-6 mof$1,000 

PuertQ Rice UCSA § 24·2401 Hallucinogen 5·20 yr/$20,000 5-20 yr/$20,000 10-40 yr1$30,000 10-40 yr/$40,OOO 1-5 yr/$5,000 2-10 yr/$10,GOO 

Virgin Islands UCSA 19 §604 Hallucinogen 0·5 yr/$5,OOO I .. 0.0 yr1$15,00O 0-10 yr/$30,OOO 0-10 yr/$30,o00 0-1 yr/$5,OOO 0-2 yr/$10,OOO 

. 
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• Discretionary conditional discharge is still the m.ost 
widely legislated noncriminal disposition; however, 
eight states have enacted mandatory fine-only pro
visions covering possession of small amounts. 

• Expungement (or the equivalent) of arrest and con
viction records is now possible in 20 states for cer
tain categories of marijuana users. 

Marijuana and hashish are treated differently in 18 
states, either through parallel amount classifica
tions or through noncr'iminal disposition provisions 
covering marijuana only. 

• Recent revisions involving significant penalty reduc
tions have affected first offenders and users of less 
than one ounce. 

RECORD CONSEQUENCES OF ARREST AND CONVICTION 
FOR MISDEMEANOR MARIJUANA OFFENSES 

Apart from the reduction in maximum penalties for marijuana 
possession offenses described in the previous section, another im
portant pattern of recent legislation involves the amelioration of the 
Hrecord consequences lf of arrest for .. or conviction of., minor crimi
nal offenses. This section will describe these remedial measures as 
they apply to arrests for consumption-related marijuana offenses. To 
give a complete account of the current "state of the law," it will be 
necessary to draw on three types of statutory reforms. First, there 
are general record expungement and sealing provisions which~ since 
they apply generally to criminal (usually misdemeanor) behavior in 
general .. will mollify the record consequences of any misdemeanor 
marijuana arrest.6 Second, the Uniform Controlled Substances Act 
that has been adopted by 31 of the 53 United States jurisdictions em
ploys the de~rice of flconditional discharge .. 11 which under certain cir
cums tances '~rees thE:: arrestee from record consequences by removing 
the criminal label from the conduct. Finally .. eight states have re
cently passed legislation If decriminalizing" consumption-related 
marijuana possession. 
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Gene ral Criminal Record Reforms 

Beierl.;! proceeding to a discussion of the general provisionsl a 
few definitions are in order. The following definitions are used in 
this sE;.'ction: 

II Expungingll and flpurging" shall mean the complete de
struction of all arrest or conviction inforn'l.ution for 
all purposes. 

· IISealinglt refers to placing extraordinary restl'idions 
on the dissemination of reeords and may involve 
physical separation from general files without pru
venting their use for all purposes. Thus the st~aling 
statutes typically permit both police and prosecutoro 
to usc scaled records for certain specified purposes; 
for instance, several statutes allowacc(;ss to sealed 
files for the purpose of determining if the defEmdant. 
had been arrested or convicted of a crime in the 
past. 

II Removal" of records refers to both purging and Sf 'al,· 
ing. 

"Right to state the nonexistcmce of a reeord" rders 
to the ability to state the absence of a erhninal his
tory in response to publie or private employrnent 
inquiries .7 

IIDisposition favorable to the accuscdll mc'ans any 
outcome of an arrest other than an adjudication of 
guilt. including acquittal, dismissal, and failure to 

prosecute. 

• flFinal disposition" refers to completion of any re
quirements demanded of the convicted person as a 
eondition of obtaining his total freedom from super
vision within the criminal justice systE!m. Thus a 
final dispOSition has not been reached with respect 
to the particular offense unless the convicted per
son has served his sentence~ paid his fine, and satis
fied parole or probation requirements. 

· flMandatory" removal provision is one which the court 
must order if the statutory conditions arc met. 
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, dl'ovision is one which will not offer 
;.,tatutory conditions are met and 

to seal or purge. 

"',,!medial measure is one whi.ch takes 
adion of the arrestee or convict. 

, point of view the most salutary reform would 
,;1 'ilt of conviction information .• which is effocted 

" nal disposition of the case without any aetion. 
;" 0 No state currently has such a provision.8 

• g \Jew,Jersey, permits expungement of convie ~ 
i,'nrging is not mandatory; it is discretionat'Y 

!. ",' iUion, it is not self-executing,; the offender 
'1 ,.,' '. i. ·]gement. Further restricting the scope of 

:! ,fact that purging is authori.zed only where the 
',' • i' (. 'lad been suspended or where thE! fine was less 

L " IlI·n the remedy is not available immediately; 
" i!' ,',·F !!ltlst wait for 10 years after his conviction to 

<:\ f ;c,'ji and during that time he must not have be;;m, 
';:'·'1.uent crimes. 

\" c)latutes providing for scaling of convietion in-
1" "1', M(~aling is mandatory in only Alaska and Mas-

. a. ,euting in only.Alaska. In all five states, 
dod followLl1g final disposition of the convic-

IJ!I, \;[u·:~. in h~ngth from one year to ten, during which time the 
"'lihh' I,'n '!.·:~(m 111U:31 have been convicted of no additional crlines 

() '1' h} he: vli~':n)l.· for sealing. In Ohio and Oregon" sealing is 
8.\' al1ahlr.' onl;\" to fil'st offenders. In the other three states" there 

no :';llt"h l.'U~'; I,r'lc)j!.m" 

In a.ddi: i~m 0 lh('! five states that provide for sealing expressly 
:::;tatute, Califol:'nia1s Department of Justice has proposed a regu

lation \'thereby l't;t;ords of misdemeanor convictions are retain;cd 
for 7 years. No t:xplieit statutory authority for such action has been 
loeatfjd. Finally, the District of Columbiall and Arizond2 have statu
tDry provisions granting administrators di.scretion to remove obso
lVl("; re('ot'ds from their files. (It is not known obviously whether 
l't.!('ord sealing regulations have been issued pursuant to this author
ity. ) 
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Arrest Rec.ords 

Sixteen states have statutes for expungement or sealing of arrest 
records" where the arrest does not lead to a conviction.13 (Again it 
is not known whether the District of Columbia and Arizoncl4 have 
adopted procedures for removing arrest records from active files .. 
pursuant to the statutory authority vested in administrative officials 
to remove or destroy obsolete records.) California's Department 
of Justice has proposed a record retention policy in the case of ar
rests without conviction, whereby arrest records are retained for 
a period of 5 years following arrest. 

The provisions of the 16 statutes manifest greater solicitude 
toward arrestees who receive a favorable disposition than toward 
those who are ultimately convicted. For instance" while only New 
Jersey provides for expungement of conviction records" the vast 
majority of the states providing for removal of arrest records have 
chosen expungement rather than sealing.t5 Other indications that 
greater relief is afforded to the arrestee than to the convict are 
seen in the facts that virtually all of th~se states provide for im
mediate removal of the informatiort6 and that five of them are self
executing.I 7 Furthermore.. the provisions in all but two states are 
mandatory}8 Seven of the 16 states limit the relief to persons with 
no prior conviction record.19 

Surprisingly three of the states which permit sealing of convic
tion records have no provision for removal of arrest records.2o 

Thus .. unless a court reads into the conviction sealing statute an in
tention of the legislature to permit sealing of arrest records as 'llellJl 
those states have taken the rather anomalous position of remOVlrig 
the record consequences for one who is convicted while retaining 
the same consequences for one who is adquitted. 

IINo Record" Responses 

One of the most serious record consequences which attends 
either an arrest or a conviction record is the inability to state truth
fully the nonexistence of a criminal record. As a practical matter .. 
it may well be that sealing or expunging a record by itself solves 
this problem. That is .. if the employer can never gain access to the 
criminal record, then the potential: employee may deny with impun
ity the existence of that record. However" nine states have enacted 
proviSions designed to resolve the dilemma of the arrestee who 
must either lie or be denied employment.21 The most common 
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remedy is simply to grant a statutory privilege to answer IIno rec
ordll with respect to records which have been sealed or purged.22 

There are two major drawbacks to this solution. First .. the 
arrestee or convict may not know of the existence of the right to 
answer "no record." Second" since the no record provision is tied 
to the sealing or purging statute, the no record proviSion is subject 
to the limitations of that statute. For example, where a conviction 
record cannot be sealed for a given period of time after final dispo
sition in the caSe, the convict is unable to take advantage of the no 
record provision in the period imm.ediately following his release-
and the convict's need to secure a job during this period is most 
imperative. 

Massachusetts has solved the problem of ignorance of the right 
by :rnandating that the employer who inquires about prior record 
also inform the potential employee that he may answer in the nega
tive if that record has been sealed. As to the second drawback" 
Maine and Washington alleviate this by the simple expedient of di
vorcing the no record and removal provisions. However" in solv
ing this problem .. these two states created others. The Maine leg
islature enacted a statutory prohibition against an employer utiliz
ing an arrest record to the disadvantage of any applicant for em-' 
ployment. The basic deficiency with this provision is that the 
legislature has provided neither a remedy for its violation nor the 
means to enforce the provision. Beyond this there is no ability of 
the arrestee to answer "no record;" moreover, the convicted per
son receives no relief at all from this provision. "Washington1s 
statute" which also a.ddresses the employer, proscribes any un
fair employment inquiries.. and includes an inquiry relating to ar
rests resulting in a favorable disposition in its list of unfair em
ployment inquiries. Again there is neither remedy for violation 
nor means of enforcernent. However, there is relief for a con
victed offender in tha~ the list of unfair employment inquiries in
cludes questions relating to both convictions which bear no reason
able relation to the position sought and convictions which reached 
final disposition more than 7 years prior to the time when employ
lnent is being sought. 

Conditional Discharge in Drug Cases 

The second device for removing the record consequences of con
sumption-related marijuana offenses is the conditional discharge 
provision of the Uniform Controlled Substances Act, .adopted in 31 
of the 53 United States jurisdictions.23 This provision permits t..~e 
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sentencing judge" after an adjudication or admission of guilt of pos
session of marijuana (or other controlled substances)" to place the 
offender on probation in lieu of entering a judgment of guilt.. Upon 
fulfillment of all the terms and conditions of probation, the defen
dant is discharged.24 Such discharge is not deemed a conviction for 
the purpose of disqualifications or disabilities imposed by law upon 
conviction of a crime. The conditional discharge option is com
pletely discretionary with the sentencing judge. However, condi ... 
tional discharge may not be utiliz.ed in three instances: (1) where 
the offense is sale of marijuana (or possession with intent to sell)" 
(2) where t1;le person has previously been convicted of a drug ... 
related offense" and (3) where the person has previously received 
a conditional discharge under the same provision. 

A number of states have expanded the remedial effects of con
ditional discharge. Thus in four states the provision encompasses 
sale as w8ll as possession.25 In Massachusetts the provision is man
datory; that is, the judge must offer the accused the option of con
ditional discharge. The ability to state the nonexistence of a :rec
ord after conditional discharge is expressly provided for in Florida, 
Maryland, Minnesota, Oklahoma, and West Virginia. In addition" 
several jurisdictions have provisions--some mandatory and some 
discretionary--for total expungelnent of all records relating to the 
conditional discharge.26 A significant number of other states permit 
expWlgement only in the case of J:ninors .. 27 . 

In modifying the provisions of the Uniform ActJl some legisla
tUres have acted to contract, rather than expand" the remedy. Ok
lahoma reverses the Uniform Act's position on use of the condi
tional discharge in subsequent convictions in providing that the con
ditional discharge is to be deemed a conviction for the purpose of 
imposing additional penalties for a subsequent offense. Two states, 
Ohio and Idaho.. restrict the use of the conditional discharge option 
to cases involving amounts below a stated amount; in the former 
the amount is 100 grams .. while in the latter the amount is 3 ounces.28 

Recent Marijuana Law Revisions 

The most direct method of removing the record consequences 
of consumption-related marijuana behavior is to withhold the crim
inal label in the first instance. If this ,vere done.. the offender 
would not have to apply for expungement or sealing" nor would he 
have to fear the question HHave you ever been arrested or convicted 
of a crime? If Eight states hav.e recently "decriminalized'! the pos
session of small amounts of marijuana by adopting fine-only 

110 

l{ 

punishment provisions}9 However, only'South Dakota" Maine .. Ore
gon, and Alaska have removed the criminal label, therebyextirpat
ing record consequences at the source. Ohio.. while retaining the 
criminal label" specified that arrest or conviction does not consti
tute a criminal record, and the arrestee may deny tne existence of 
a record. Minnesota and California provide for mandatory expunge
ment after 2 years. How eyer, during this interim period the arres
tee is subject to all of the r?:'<::ord consequences described ,above. 
The Colorado legislature provided no specific remedy for prob
lems caused by the existence of a marijuana arrest record in its 
decriminalization bill; moreover, Colorado has not enacted either 
the conditional discharge provision of the Uniform Act or any gen
eral expungement provisions described above. Thucl Color,adq" 
while limiting the formal penalty for possession of 1 ounce or le'$~ 
of marijuana to fines of not more than $100, has left intact the sys
tem of social and economic punishments. 

Summary 

In summary, legislative reforms of the last few years have 
brought significant relief to those arrested and convicted of minor 
marijuana offenses .. in terms of reducing the force of the record 
consequences. Four states have removed the criminal label en
tirely as to possession; 29 jurisdictions permit conditional dis
charge of the person charged with possession;:'21 states have some 
provision for removal of arrest or conviction records; and in 13 
jurisdictions, there is an ability under certain circumstances to 
deny the existence of a record. To say that the first step has been 
taken, however, does not mean that having a record-is' no longer a 
problem. Eight states have taken no action to reduce the record 
consequences of arrest and convictiQ,;n for consumption-related 
marijuana behavior.30 More importantly, of the states which do of
fer some form of relief" only four--those which have removed the . 
criminallabel--permit the person convicted of possession to truth
fully st~te "no record!! in employment inquiries made immediately· 
after the conviction. Thus .. while most states have acted to ameli
orate the record consequences of consumption':'related marijuana 
offenses, the vast majority have still not resolved the dilemma 
which the recently convicted person faces when applyingfor em
ployment. And this may be the most serious problem confronting 
the person with a record--especially when his only offenses are 
minor violations of rnarijuana prohibitions. 

III 
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CONSTITUTIONAL DIMENSIONS OF MARIJUANA CONTROLS 

'For 50 years, legislative authority to regulate" prohibit.. and 
punish the distribution and use of marijuana was supported by a 
popular consensus tying the drug to the Jlnarcoticsll and was gen
erally unhampered by judicially articulated constitutional re
straints. But in recent years" the ('narcotics consensusll_-as ap
plied to marijuana use- -has evaporated. Reformers have empha
sized the relative innocuousness of marijuana use with alcohol and 
with tobacco use, compared with the dangers associated with so
called IIhardll drugs such as heroin. The previous sections have 
traced the reformers' efforts in the state legislatures; this sec
tion traces their activities in the courts and summari:'(,es the CUr

rent state of the law. 

The '~1.~egitimacy of Prohibiting Distribution 
of Marijuana 'j' 

Legislatures have chosen to prohibit, rather than merely regu~ 
lateJ> the distribution of marijuana for nonmedical purposes. The 
constitutionality of this legislation, however, has been challenged 
on the basis that it denies equal protectioll anq due process. The 
challenges have been consistently rejected, and one may extract 
the principle that prohibition of the distribution of marijuana is a 
legitimate exercise of the police power and in no way violates any 
constitutional rights of the distributors or the potential consumers. 

The Equal Protection Argument 

Advocates have asserted that it is irrational to prohibit the~is~ 
tribution of lnarijuana while allowing the distribution or G\.lcohol and 
tobacco. The claim depends on a judicial finding that marijuana is 
at least no more harmful than, the other suhstanc~s and on a; icon
elusion that differences in equal controls are irrational ari!..tthere
fore deny equal protection of the laws. A corollary of this argu
ment is thatl even acknowledging the state's power to control dis
tribution of marijuana., that power must be exercised only to regu
late and not to prohibit, since traffic in alcohol and tobacco is regu
lated and not prohibited. 

The courts have routinely rejected these arguments. One court 
silnply noted that all 50 states and the ie. de ni.1 ,legislature prohibit 
distribution" and the court was unwilling to say that all of those 
legislatures had exceeded their power.31 Other courts have refused 
to view the distinction between marijuana an:d alcohol or tobacco as 
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being wholly irrational on empirical grounds, These courts have 
noted that the scientific community is diVided on the question of 
whether marijuana is harmful; this division is not enough to over
come the presumed constitutionality and rationality of a legisla
tive judgment that the substance is, indeed" harmful. More im
portantly~ the courts have held that even if alcohol and tobacco are 
as harmful as marijuana, the legislature is under no obligation to 
"cover the waterfront"--under this view, different treatment of 

ictlfferent substances is a legislative prerogative.32 

Thl~ federal judiciary has taken a similar posture. Congress .. 
liketrie state legislatures, is not compelled to take an an-or-nothing 
approach to the regulation of harmful substances. Granting even that 
marijuana is less harmful than tobacco or alcohol does not imply that 
Congress .. to act consistently with constitutional principles of equal 
protection, must treat distribution of all of these substances in the 
same manner .33 

'The Due Process-Privacy Argument 

Litigants have also claimed, with a similar lack of success, 
that the due process clause protects distribution of marijuana (and 
other drugs) from state prohibition. This argument seems to de
pend on the notion that substantive due process includes a right to 
privacy, which in turn encompasses the right to distribute mari
juana. 

In addressing this argument .. the courts have distinguished 
sharply between the distribution and posseSSion of marijuana. Ac
knowledgirig for the sake of argunlent that values of privacy may 
protect possessory conduct, some courts have concluded that the 
"right" does not encompass distribution; in the words o! one. court, 
Ilprivacy remains unimpaired whether or not (the appellant) IS able 
to secure possession. 1l340ther courts have rejected a similar claim 
for different re.asons. ,The Fifth, C~rcuit .. in a case involving the dis
tribution of hashish~ noted that 'there was no fundamental ,right to 
seli ,;marijuana or hashish .. , and then decided that Supreme Court 
cas('a dealing with privacy l5 were irrelevant because "neither in
volved the element of commercialization present in thse crime of 
possession with intent to distribute and actual sale. ,,3 The Hawaiian 
Supreme Court, when asked to hold the state to a II sub stantial bur
den of justificationll for legislation prohibiting distribution of mari
juana because a fundamental right of privacy was involved, rejected 
the request and upheld the legislation on so-ca~~ed minimum ration
ality groundsP Finally, the Alaska Supreme Court, which had 
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earlier held that the right to privacy embraced the possession of 
marijuana in the home for personal use,38 held that right did not ex-
tend to distribution in a public place.39 -

In sum .. courts, have thus far been unwilling to hold that an in
dividual's constitutional right of privacy entitles him to engage un
hampered in the distribution of marijuana. To the contrary" the 
statc\.-"Uay, consistent with constitutional values, prohibit the distri
bution of harmfue; subs tanccs. 

Cons tUu tional Ljmits on PenaLties for 
Dis tributipn - Relate d Offense s 

Even if the fstate may legitimately prohibit and penalize commer
cial cultivai;ion and distribution of mar~juana, there are clearly con-. 
stUutionallimi.ts on the type and severity of sanctions that may be·ij 
imposed on violators. The constitutional restrictions derive from 
overlapping concepts of proportionality and equality. In other 
words, the legislature must select its sanction for any given of-
fense with at least some regard for the sanctions it selects for more 
or less "serious" offenses. 

The Eighth Amendment: Excessive Punishments 

A claim increaSingly heard is that penalties imposed for mari
juana-related distribution offenses violate the Eighth Amendment pro
hibition against cruel and unusual punishments. Often these claims 
challenge the penalty statute as applied. The statute is assumed to 
be facially constitutional~ but the argument is that the sf';'ntence given 
this particular defendant is excessive. Most courts have been un
sympathetic l stating the traditio-nal view that sentencing lie's within 
the discretion of the trial judge'; and that as long as the sentence 
falls within constitutionally permissible statutory limits~ there has 
been no abuse of discretion.40 However .. the New Jersey courts have 
taken a different view. The Court in State v. Brennan41 said that 
incarceration Was too harsh a: penalty for those persons convicted 
of selling marijuana where circumstances suggested that the defen
dant was a candidate for rehabilitation. The court remanded the 
case with the suggestion that probation would be an appropriate dis
position. This deCision .. while allowing the sentencing statute to 
stand as written.. made full effectuation of the statute impossible. 

The core conSt'tuCional challenge, however, is lodged against 
the constitutiona1i~y of the pen{llty statutes ~ written. Litigants 
contend that the p~ alties prescribed by the legislature (and 
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imposed by the court) constitute cruel and unusual punishment be
cause they are "excessive lf in relation to the relative seriousness 
of the offense. In the last several years, the courts have articu
lated a general "proportionality" doctrine in cqnnection with legis
lative penalty decisions" and several courts have struck down penal
ties for marijuana distribution offenses under this doctrine. 

In People v. Lorentzen,42 the issue was whether a statute pro\rJ.d
inga mandatory rninimum of 20 years imprisonment for the sale 
of marijuana violated the U. S. and Michigan constitutional prohibi
tions against "cruel and unusual" (U. S.) and Hcruel or unusualtl 

(Michigan) punishments. The court's inquiry turned "not only upon 
the facts, circumstances, and kind of punishment itself .. but upon 
the nature of the act which is to be punished. 114;3 The test is whether 
the prescribed minimum punishment "is in excess of any that would 
be suitable to fit the crime ••. an excessive sentence (is) one that 
is cruel or unusual. "44 

The court utilized three standards. It compared the miIlimum 
mandatory sentence of 20 years for the offense at issue with maxi
mum sentences for other offenses of similar magnitude in the juris
diction and found the sentence excessive by that standard.45 It com
pared the 20-year minimum with sentences given in other juris
dictions for the same offense (the flevolving standards of decencyll 
test) and found Michigan1s sentence excessive. Finally, the court 
examined Michigan's sentence .in light of the penal goal of rehabili
tation and found that the minimum sentence ignored that goal alto
gether: the mandatory rninit~,?um "does not allow consideration of 
the individual defendant. fl4(l Having applied each of the three tests, 
and finding the legislation deficient under each .. the court struck 
down the statute as vlolative of the federal and state constitutions. 

The Sixth Circuit acted in a similar manner in the case of 
Downey v. Perini.47 The app~)lant had been convicted of poth the 
sale and Possf~ssion of marijuana, and had been sentenced to 20-40 
years for the former and 10-20.years for the latter, the statutory 
minimum and maximum in ea.ch case. The court declared that 
length of sentence alone" if disproport~onate to the gravity of the 
offense, c'ould, render a statute constitutionally defective. Using 
essentially the. test used in ~orentzen, and rely!ng heaji$y on the 
opinion of JustIce Brennan ln Furman v . . Geor~,48the c·ourt found 
that the statutory minimum terms were irrational. This irration~ 
ality was exacerbated when an examination of Ohio statutes re
vealed that the minimum sentences for other very~erious of
fenses were much lower. 
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It is interesting to note that th~ courts in other jurisdictions 
have accepted the basic proportionality doctrine but have upheld 
severe sentences for other drug offenses,. especially heroin sale 
offenses. For example~ the New York Stipreme Court, Appellate 
Division, has upheld the state's indeterminate sentencing provi
sions49 and the imposi.tion of mandatory life sentences for certain 
drug sale defendants .50 In each case, the court upheld the legisl~.
tive S'cheme as rational, given the nature of the drug problem 
faced by New York and the failure of less stringent measures.51 

Simi~arly, in In re Jones the Californt, judiciary rejected the claim 
that an indeterminate sentence with a maximum of life imprisonment 
was cruel and unusual punishment when applied to the sale of mari
juana.52 The court said the test was one of "proportionality"--in 
other words, whether the sentence was disproportionate to the 
seriousness of the conduct punished. 'Under this test, the Cali-
fornia court considered the nature of the offense and the offender .. 
with particular regard to the degree of danger presented to society; 
compared the penalty with the penalties for similar offenses within 
California; and compared the penalty at issue with penalties used 
by other jurisdictions to punish the same offense. 

However, "though the C&:Ufornia court has upheld statutor~r max
imums, under indefinite sentencing systems, the same court has 
held that mandatory long-term confinement without the posrdbility 
of parole is cruel and unusual punishment.. For example .. the court 
has held that denying consideration for parole for 10 years for a per
son convicted of distributing heroin with two prior convictions vio
lated the Eighth Amendment.53 The court applied the test used in 
Lorentzen in reacMng this decision. Also very evident was a con
cern that the statute as written did not allow for the consideration 
of mitigating circumstances when that would be appropriate. 

The court acted in a similar fashion in ordering the minimurn 
time for parole eligibility in cases involving the distribution of 
amphetamines reduced from 3 years to 20 months .. the latter time 
being the period set for similar offenses.54 The opinion emphasized 
that sentencing must focus on the individual offender; the parole 
board could keep the more dangerous incarcerated if need be. 
(However, the same court rejected a plea that ilnprisonment for a 
minimum la-year period preceding parole consideration was cruel 
and unusual punishment in the case of those convicted of distribut
ing heroin for minors. Since such defendants demonstrated their 
greater dangerousness by their conduct, the long period Ilecessary 
f0J:' parole eligibility was jUl:/f}fied.)5S 
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This series of cases indicates that the same penalties for mari
juana sale that were under discussion in the Jones case might not 
survive a similar attack today. These trends suggest that courts 
are more willing to review legislative sentencing choices for drug 
offenses, especially if the sentence is mandatory and especially in 
marijuana cases. These cases suggest ultimately that only very 
low mandatory minimum sentences will survive constitutional 
scrutiny, and that terms of incarceration in a given case which 
exceed 10 years are constitutionally suspect. 

Classification for Penalty Purposes 

Even if the sentences prescribed for marijuana distribution of
fenses are not unconstitutional by some absolute scale of dispropor
tionality, they may be unconstitutional because they are deriv(~d 
from an unconstitutional classifica.tion. Thus.. there is support for 
the proposition that classifying marijuana as a "narcotic" for penalty 
purposes is a denial of equal protection. Under this reasoning mari
juana is not, scientifically speaking, a "narcotic, If since it does not 
have stupefying effects and is not addictive; nor is it as harmful as 
narcotics. Thus to classify it as a narcotic for penalty purposes, 
thereby penalizing distribution of marijuana as severely as distri
bution of heroin, creates an irrational classification. To persist 
in this classification after it has been undermined empirically, is 
to deny those who commit marijuana-related offenses equal protec-
tion of the laws. 

Although the question has been largely mooted by legislative ac
ceptance of the Uniform Controlled Substances Act that reclassified 
marijuana as an hallucinogen and imposed less severe penalties for 
its use and distribution than for IInarcoticfl qf,fenses, some courts 
have struck down these anachronistic classifications when they have 
been tied to criminal penalties. People v. McCabe

56 
marks the most 

successful challenge to the rationality of classification of marijuana 
as a narcotic. The court said the issue was "whether any rational 
basis exists to justify the substantially greater penalty for a firs~ 
conviction for the sale of luarijuanatt than for a first sale of a drug 
classed as a depressant or stimulant.57 The Court 'Concluded that 
available scientific data provided no rational basis for classifica
tion of marijuana as a narcotic. Consequently there was no rational 
bastil for treating first convictions for sales of marijuana and first 
convictions for sale of drugs classed as stimulants or depressants 
similarly for penalty purposes. Because there was no rational 
baSis for the classification, it denied equal protection.

58 Similarly~ 
the court in People v. Sinclair 59 compared the effects of marijuana 
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with the effucts of the hard drugs (narcotics) with which it was clas
sified and eone1uded that th(~re was no rational basis for the classi
fication. 

Many eOUt'ts hav>(! reJected similar challenges either becat1.se 
the; nwdieal data about the effects of marijuana remain in dispute 
and the courts must defer to presumed legislative findings60 or be
euust: {:he legislature, given broad powers of definition, may label 
a drug (either marijuana or" often, cocaine) a Ifnarcotic .. " even 
though sdl·ntists would not do SO.6: The real issue, however" is 
not wht~thor marijuana may be called a "narcotic" and classified 
together with heroin (in Schedule I) for regulatory purposes; in-
s feud it is whe tlw r rnarijuana dis tributton offense s may be penal
ized as sl'vul'e1y as heroin distribution offenses" whether or not 
marijuana is called a narcotic. 

It is noteworthy, from this perspective, that the federal courts 
have upheld the 1970 Comprehensiv\~ Drug Act against equal protec
f iOll C'hallengl:s attaddng the ItSchedule rtf classification only be
cause Congress had written separate and less severe penalty pro
visions for mariJuana- -the Schedule I classification was only for 
regulatory and not punitive purposes .62 It is also noteworthy that 
while the heroin!rnarijuana "narcotic II classification has been 
11100tl'd by reetmt reforms, marijuana frequently is classified to
ge-ther with amph(~tamines .. barbiturates .. and other IIdangerous 
drugs ll 

fen" penalty purposes. Predictably the argument is now 
being made that classification of marijuana with amphetamines 
and barbiturates for penalty purposes denies equal protection of 
the lavls fol' n:mch the same reasons as the argument was made in 
the context of' narcotics.53 The claim was rejected in an early case, 
but was slweessful in the latest effort, and the court held that the 
legis1atm'l~ could not elassify marijuana with the drugs in ques
tion.f.l4 ThH court compared the effects of marijuana on the user and 
on the public with those of amphetamines and barbiturates and 
found that to <'1assify these substances together was wholly irra
tional. 

Th(~ Legitimacy of Prohibiting the 
Possession of Marijuana . 

While courts have regularly upheld state power to regulate or 
even prohibit the distribution of marijuana, attacks on legislation 
prohibiting possession for personal use have met with some suc
cess.65 Appellants generally base their claims on the right of pri
vaey~ either as found in the due process clause or as a separate .. 

118 

+ 

fundamental constitutional right. (They also argue! t..~at the state 
violates the equal protection clause when it prohibits consumption 
of marijuana while permitting the use of alcohol and tobacco" but 
this argurnent has met with no success and merits little discus
sion. The maxim that legislatures do not have to control the use of 
all harmful substances in the same way carries the day whether 
the litigants are attacking the prohibitions against sale or against 
possession. )66 

Due Process !Privacy 

A successful attack on these statutes depends on the ability of 
the challenger to convince the court to apply" strict scrutiny .. " a 
test traditionally involved only when a fundamental right is at issue 
and which requires the state to justify the legislation as being neces
sary or otherwise substantially related to a lIcompeUingll state in
terest. Unless such a fundamental lfrightH is involved .. the court 
will apply what is called "minimum rationality" review" which in this 
context requires the state to show only that the prohibition of pos
session of marijuana is rationally related to a legitimate state end. 
Under this level of review .. the courts have had no difficulty uphold
ing the legis1ation1 especially in light of the continuing medical un
certainties over the effects of its use.67 

It is clear that courts demand more jus tification by the state 
when a statute allegedly intrudes on the /fright of privacy." The 
interests embraced by the constitutional concept of privacy are 
generally labeled as fundamental rights .. and only a compelling state 
interest will justify interference with exercise of those rights.,sa The 
question in marijuana-related litigation is not whether the use of 
marijuana is itself a fundamental right, but whether the constitu
tionally protected privacy right encompasses the right to personal 
possession and use of marijuana.69 

Federal courts on occasion have conceded" for the sake of argu
ment., that privacy may encompass the right to personal possession 
of marijuana:o Individual state supreme court justices, . in concur
rence and in dissent, have in effect found privacy to be a separate" 
fundamental right equivalent to a right to use one's body as one 
pleases absent an impact on public health; that right would inclUde 
the use of marijuana.'I1 However" no court has yet held that prohibi
tions of marijuana possession violate an independent, fundamental 
right of privacy. Reasons for rejection vary. Courts sometimes 
cite the footnote in Stanley v. Georgia where the Supreme Court 
disclaimed any intention to limit state regulation of narcotics.72 
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Other ('ourts have conduded that thoro is no independent right of pri
vacy at all~ that only fundamental rights raise privacy interests to 
constitutional levels" and that the tlsd'·of marijuana is not one of those 
fundamtmtal rights.73 

A recent decision by the Hawaiian Supreme Court is illustrative. 
In ~tate \'. Baker,,74 the lower court had accepted the defendants' eon
{entton that the state's interest in proscribing the personal use of 
marijuana was patently de minimis and did not warrant the applica
tion of the penal sanction. In other words, appellants did not claim 
that the use of marijuana was a fundamental right; rather" the appel
lants saw it as conduct so inoffensive that the sta~~ts pOlice power 
could not reach it" at least through criminal sanctions. The 
Hawaiian Supreme Court reversed" noting initially that statutes 
prohibiting use of harmful substances were presumptively constitu
tional .. that evidence that marijuana was not harmful was' unper
suasive, and that commt:rcial dis t:l:'ibution of marijuana could be ~ 
pros cribed .75 

The opinion then turned to the issue of possession. Tn the court!s 
view" the challengers ttbegin with the wrong end of the stkklt76 wht!l1 
they asserted that a person had a fundamt!ntal right to conduct om:
self as he or she pleased absent harm to othE-'rs. Neither the state 
constitutional provision on privacy nor federal or state decisions on 
the subject elevated privacy to the equivalent of a First Amendment 
right. Since the First Axl'lendment was not in'volved~ the state was 
held only to the minimum rationality test" a test easily passed. The 
opinion then reached the pertinent holding: th(~ comm(~rcial distri
bution of harmful substances Hmay sweep within its ambit l as an en
forcement measure, the possession of the substance for personal 
use. "77 FinallYI the Supreme Court's privacy d(~cisions on contra
ception and abortion were distinguished on the ground that they 
dt>alt with questions of lifestyle while the case at bar dealt with the 
prevention of harm. 

The reluctance of courts to establish privacy as an independent, 
fundamental right is not restricted to marijuana cases. For exam
ple, courts have taken the same attitUde in the so-called "lifestyle" 
and pex'sonal appearance cases. In cases attacking school dress 
and hair codes, virtually all courts have refused to articulate a 
concept of personal autonomy as found in a constitutional value of 
privacy.'s The courts which have overturned these codes~ have 
usually done so through either the due process or 1ib~~rty clauses of 
the 14th Amendment, denying often in explicit terms that a constitu
tional right to p.t-lvacy is involved.79 The right to personal appearance 
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is def~med nonfundamental, and a minimum rationality test is ap
plied. However, the courts find that the states arc unable to 
n1Ce!~ even this test in this context. 

This reluctance to involve the right to privacy, with the higher 
burden of jus tification it places on the state" seems grounded in a 
reluctance to extend the p~:,otection of privacy beyond those activi
ties associated with family life and relationships absent Supreme 
Court guidance, Though the case of Stanley v. Georgia, uphold ... 
ing the right of the individual to view pornography in the privacy of 
his home" could have been utilized to forge a concept of privacy 
tied to personal choice and location" the courts have chosen to ig
nore this possibility, either citing the Stanley note dealing with nar
cotics (discussed above) or distinguishing it by finding it applica
ble only to fundamental rights, a category not encompassing use 
of marijuana or hair length. 

Ravin v. State 

Privacy arguments have generally foundered because courts 
have not been convinced they should apply strict scrutiny to state 
legislation prohibiting the personal use of marijuana. The use of 
marijuana does not qualify as a fundamental right~ and those courts 
which recognized privacy as an independent concept have not been 
persuaded that the use of marijuana implicates one of the constitu
tionally Significant values. States have easily met the otherwise 
applicable minimum rationality test. 

In 1975, the SV"Qreme Court of ALaska broke new ground. Tn the 
case of Ravin v. S\!ate,80 the court held that posseSS-ion of marijuana.\ 
by adults for persohl.ill use in the home was constitutionally pro
teded. 

Ravin, a lawyer, had been arrested in his automobile and 
charged with poss;;ssion of marijuana. On appeal, he argued that 
the fundamental right of privacy under the federal and Alaska con
stitutions was broad enough to encompass and protect the posses
sion of marijuana for personal use. Since privacy was a funda
mental right" the s tate would have to show a compellinginterest 
to justify its decision to outlaw posseqsion and use of marijuana. 
Ravin argued that the state could not meet this burden. 

The court initially expressed its dissatis.iaction with what it 
terms the It rigid two-tier formulationH of the fundamental right/ 
compelling state interest and nonfundamental right/rational basis 
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approach to constltutionallitigation. First~ the court had to deter
mine the nature of Ravinls rights and then determine whether the 
statels impingement of those rights was justified. To do the latter, 
the court asked "whether there is a proper governmental interest 
in imposing res tric tions on marijuana use and whether the means 
chosen bear a substantial relationship to the legislative purpose. 1181 

The state, if violating privacy, would have to show that "the rela
tionship between the means and ends be not merely reasonable but 
cLose and substantial. "82 In other words, some form of "inter
mediate" scrutiny was being adopted. 

Ravin argued that privacy is an independent right gaining spe
dal significance when the situs for exercise of the right is a speci
ally protected area like the home. Like other courts, the Alaska 
court seemed to reject the notion of an independent right to privacy, 
saying that Uthe federal right to privacy arises only in connection 
with other fundamental rights, such as the grouping of rights which 
involve the home. "83 The court then turned tostate law" noting the 
specific enumeration of a right to privacy in the Alaska constitu-
tion, an enumeration which II does not" in and of itself, yield answers 
concerning what scope should be accorded the right of privacy. ff84 The 
court observed that privacy has met with little favor as a defense in 
marijuana cases, and adlnitted that: 

[a]ssuming thi.s court were to continue to uti.lize the 
fundamental right-compelling state interest test in 
resolving 'privacy issues •.• we would conclude 
that there is not a fundamental constitutional right 
to possess or ingest marijuana in Alaska •••• 
[TJhe right to privacy amendment • . • cannot be read 
so as to make the possession or ingestion of mari
juana itself a fundamental right.85 

Up to this point, the court was in agreement with every other courtls 
analysis of the problem, since it had essentially said th:,d; there is 
no fundamental right of posseSSion and use under state or federal 
law. 

However, the court went on to say that "Ravinls right to privacy 
contentions are not susceptible to disposition solely in terms of 
answering the question whEtther there is a general fundamental con
stitutional right to possess or sm.oke marijuana. 1186 Instead the court 
pursued a more detailed examination of privacy and especially the 
relevance of the home as situs. 
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The court had previously declared fhat the federal right of pri
vacy exists only in conjunction with other fundamental rights, and 
that the state constitutional right of privacy did not per se include 
a right of possession and use of marijuana. Nonetheless the court 
held that privacy in the home is a fundamental right, under both 
the federal and Alaska (,!onstitutions .. a right broad enough to pro
tect possession of marijuana in the home, subject to the limita
tions that the Hguarantee to possessionJl exists only for lIpurely 
private" noncommercial use in the home" and that the right must 

Yield "when it interferes in a serious manner with the health, 
°th th blo lf 1!87 safety,,\ rights and privileges of others or Wl . e pu lC we are. 

The court traced this fundamental right of privacy in the home 
to the guarantees of the Third, Fourth, and Fifth .Amendmi:mts to 
the Federal Constitution (centering on the protection of the home); 
the Griswold decision (which aims to keep police from "search[ing] 
the sacred precincts of the marital bedroom"); the emphasis in 
Stanley on the home as TIthe situs of protected activities ll

; and the 
strong emphaSis on individuality in Alaska. In short, the court as
serted·that the concept of IIhome rt lies at the core of the right of 
privacy; whether the activity occurring within the home is or is not 
a fundamental right is unimportant. This privacy: 

would encompass the possession and ingestion of sub
stances such as marijuana in a purely personal, non
commercial context in the hc...--ne unless the state can 
meet its substantial burden and show that proscrip
tion of possession of marijuana in the home is sup
portable by achievement of a legitimate state interest.s8 

The state had to show l1a close and s~:bstantial relationship between 
the public welfare and control of personal possession and use in the 
home $ " 

The Court then discussed ~he possible deleterious effects of 
marijuana and found that the Ie significant risk ~ us~ • . • we 
do find established to a reasonable degree of certamty lS the ef
fect of marijuana intoxication in driving. 1189 This risk established 
the necessary nexus between private co~duct oa~d public welf~re! 90 

therefore regulation of personal use whlle drlvmg was permlsslble. 
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However, the state had not demonstrated the necessary nexus 
between private conduct and public health in the context of personal 
use within the house. The Court announced: 

the general proposition that the authority of the state 
to exert control over the individual extends only to 
activities which affect others or the public at large 
as it relates to matters of public health or safety, 
or to provide for the general welfare.91 

Were the state able to show a substantial possibility that use of the 
drug would result in significant numbers of people "burdening the 
public welfare, II the state could reach private use of the drug.92 

Unable to show this with marijuana, the legislation failed. "[S]cien
tific doubts will not suffice. The state must demonstrate a need 
based on proof that the public health or welfare will in fact suffer 
if the controls are not applied. fl93 

Thus, the Supreme Court of Alaska was emphatically not declar
ing personal use of marijuana to be a fundamental right.. worthy of 
the highest constitutional protections. Instead, the court asserted 
that some activ~ties are so personal and have so little impact on 
society at large, that the state cannot reach those activities When 
they occur in private. The decision sets limits on the police power 
as much as it expands the notion of a constitutional value of privacy. 
A showing of some negative ilnpact on the individual from the use 
of marijuana was not enough to sustain the legislation (a showing 
which is sufficient under the minimum rationality test).. Rather, 
the state. had to show a nexus between the personal use of mari
juana and the public health or welfare, a showing the state could 
not make. 

The Ravin analysis is not dissimilar to that of the "lifestyle" 
cases; in both contexts the courts are carving out protection for non
fundamental "personal" choices and limiting the reach of the police 
power to IIreaIII public purposes. This solicitude for personal auton
omy has gained enough adherents in the lower courts to make other 
Ravin-like decisions a distinct possibility if the legislatures fail to 
take ac tion on their own. 

,Con-$titutional Limits on Penalties for 
cmrclUrnption-Related Offenses 
--~-~.~~--~----~--------~~~ 

Even if the s tate may legitimately prohibit and penalize posses
sion of marijuana, there are clearly constitutional limits on the 
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type and severity of sanctions which may be imposed on violators. 
Certainly long terms of confinement for simple possession would 
be unconstitutionally excessive. Indeed, classification of simple 
possession of marijuana as a felony may well violate the Eighth 
Amendment prohibition against cruel and unusual punishment and 
also deny the user equal protection of the laws. The felony classi
fication probably violates the Eighth Amendment because the stig
matic consequences of conviction and multiyear imprisonment in 
the penitentiary are greatly disproportionate to the conduc t pro
scribed. As noted earlier, three tests measure excessiveness of 
a penalty: (1) the nature of the offense and its seriousness, particu
larly its impact on the public; (2) penalties for comparable offenses 
in the same jurisdiction; and (3) penalties for the same offense in 
other jurisdictions. Under each of these tests, felony penalties for 
simple possession are now unconstitutionally excessive. . 

If the felony classification derives from the grouping of mari
juana with the more dangerous drugs for penalty purposes, then 
the classification may deny the marijuana offender equa.! protec- <::~\ 
tion of the laws under the reasoning of the cases noted earlier in con
nection with distribution penalties. Under the same approach, it is 
also possible that incarceration per se is an unconstitutional sanc
tion for the personal use of Inarijuan-:a: Several courts. while up
holding the statutorily mandated penalties as constitutional; have 
precluded incarceration as a matter of judicial policy. For exam
ple, the New Jersey Supreme Court, in State v. Ward,94 said that a 
suspended sentence with probation would normally be a sufficient. 
penalty for a person convicted for the first time of possession'ofor 
personal use. In addition, in New York, a jurisdiction noted for its 
harsh penalties, a court. while upholding indeternlinate sentencing 
and felony-treatment for those convicted "of posseSSion, ordered the 
defendant to be released from Attica and into the custody of an in
patient treatment program.95 Even if incarceration (and criminal 
stigma) is not ~ unconstitutionally excessive because most states 
permit it, it is conceivable that the path 9f legislative reform may 
alter the constitutional balance in the foreseeable future. 
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FOOTNOTES __ ----""---i,~ 

1The definition of flcannabis 11 adopted by the Commission is: IICannabis 
means the flowering or fruiting tops of the cannabis plant (excluding 
the seeds and leaves when not accompanied by the tops) from which the 
resin has not been extracted, by whatever name they may be desig
nated. IJ Marijuana is the cannabis preparation most commonly found 
in the United States. It is important to note that the seeds and leaves 
are excluded from the Commission's definition. so long as they are 
not accompanied by the tops. 

2The information concflrning the provisions of the Single Convention was 
distilled from Nation<=!l Commission on Marihuana and Drug Abuse .. 
Marihuana: A Signal 6:fMisunderstanqing. Appendix Volume 1, pp. 
531 ... 546 (1972) and National Commission on Marihuana and Drug Abuse, 
Marihuana: A Signal of Misunderstanding, First Report. pp. 165-166 
(1972 ). 

3See Health. Education. and Welfare. Marihuana and Health (Hl75)" 

4Petition den. by DEA Acting Administrator. 40 Fed. Reg. 44164-68 
Sept. 25. 1975. appeal pending NORML v. DEA #75-2025. 

SIn 1973, the National Conference of Commissioners on Uniform State 
Laws. which promulgated the Uniform Controlled Substance Act, amen4ed 
the act so that possession of 1 ounce or less of marijuana would not 
be an offense. 

liThis section focuses on the record consequences of arrest or conviction 
for possession or sale'Vf marijuana for personal use. 'Since the trend 
is to classify such consumption-related behavior as a misdemeanor .. 
this section will describe only record reforms as they relate to misde
meanors. It should be noted that in states where consumption-related 
behavior remains a felony offense." it is generally more difficult to seal 
or expunge a record. 

7Purging. sealing. and the right to state the nonexistence of a record 
are the only reforms whichwill be discussed here. Other reform mea
sures that have been adopted include the right to inspect and challenge 
records, the regulation of dissemination of records, and the removal 
of legal disabilities. These measures are not discussed. because it 
is believed that they do not offer relief as Significant as that offered). 
by the three measures presented in the text. 
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SThe information on the general expunge~ent proviSions was derived 
from Law Enforcement Assistance Administration, Compendium of 
State Laws Governin the Privacy and Secudity of Criminal Justice. In
formation 1975). Caution should be used in relying on the data, smce 
no effort has been made to update this report. 

9N. J. S. A. § 2A:164-28. 

lOAlaska Statutes § 12.62. 040(a)(3); Massachusetts General Laws § 100A; 
Ohio Revised Code Ann. § 2953.32; Oregon Revised Statutes § 137.225; 
Utah Code Ann. § 77 -36-17.5. 

llD. C. Code § 4-137. 

12Ariz. Rev. Stat. § 41-1750E. 

13Alaska Statutes § 12.62. 040(a)(3); Arkansas Stat. Anno § 5-840; Con
necticut Gen. Stat. §§ 54-90" 29-15(a); Hawaii Rev. Stat. § 28-54; 
illinois Stat. Ann. § 206-5; Iowa Code Ann. §§ 749B. 16-749B. 17; Idaho 
Code § 19-4813(1); Massachusetts Gen. Laws § 100C; Michigan Com
piled Laws § 28.243; Minnesotfl. Stat. Ann. § 299 C.ll; McKinney's 
New York Laws § 78-e; Rev. Code of Washington § 43.43. 730(1?; West 
Virginia Code § 15-2-29(h); Florida Stat. Ann. § 74-206; 16 Mame 
Code § 600; New Jersey Stat. Ann. §§ 2A:85-15 to 2A:85-23. 

West Virginia permits removal of arrest record~ only wher~ the 
arrestee has been acqUitted. The other states permlt removal m all 
cases where there is a dispOSition favorable to the arrestee. 

l:':,;\rizona Rev. Stat. § 13 -1761 does provide that one who ~/ IIwrongf~llylf 
dharged with a crime may petition the court to seal the record of hIS 

arrest if he first secures a written statement from the prosecutor. 
that h: will not be prosecuted. What is not known is whe.the~ the chief 
of the criminal identification section has promulgated guidelInes und~r 
Arizona Rev. Stat. §·41-l750E to expunge or seal·arrest records whlCh 
result in other favorable dispositions. 

150f the 16 states listed in note 13, only Massachusetts~ FloridaJl and 
New Jersey do' not permit total expungement of arrest records. 

1 6Arkansas is the only state that does not permit immediate removal of 
records. Favorable arrest records are purged on or before January 1 
of each year in that stateo The rationale behind th~s provision a~pears 
to be administrative convenience rather than a des1re to further m
convenience the arrestee. 
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17Alaska. Arkansas, Connecticut, Iowa. and Michigan. 

18In Illinois and New Jersey, the provisions are discretionary. More
over, in Illinois the court may not remove the records unless the ar'" 
restee agrees to waive all claims he may have against the arresting 
officers. While the Massachusetts statute is mandatory only as to ac
quittals and discretionary as to other nonconviction dispositions, ad
ministrative regulations make expungement of arrest records manda
tory in all instances of favorable disposition. 

19Hawaii, New York, Washington, and West Virginia do not permit ex
pungementif the arrestee has any .criminal conviction record. Illinois 
and Michigan have basically similar provisions, the only difference 
being that arrestees with prior convictions of minor traffic offenses 
may also obtain expungement in Michigan and Illinois. In Minnesota, 
the only person barred from the expungement provision is one who has 
been convicted of a felony within 10 years preceding the instant arrest. 

2°Ohio, Oregon, and Utah. 

ZlFlorida Stat. Ann. § 74-206; Massachusetts Gen. Laws §§ 100A-100C; 
New Jersey Stat. A.n.n.§ 2A:85-21; Ohio Rev. Code § 2953. 32(B); Ore
gon Rev. Stat. § 137.225; Utah Code Ann. § 77-35-17.5; Connecticut 
Gen. Stat. § 54-90(e); Rev. Code Washington § 162-12-140; 16 Maine 
Code § 600. 

Z2T,his approach is taken in Connecticut, Florida, Massachusetts. New 
Jersey, Oregon, and Utah. 

23Arkansas, Dalaware, Florida, Georgia, Idaho, Illinois, Jowa, Lou
isiana, Maryland. Michigan. Massachusetts, Mississippi, Missouri, 
Nevada, New Jersey, New Mexico, North Carolina, North Dakota, 
Old ahoma, Pennsylvania, South Carolinas-: South Dakota, Texas, Utah, 
Virginia, West Virginia, Wisconsin, Wyoming, Guam, Puerto Rico, 
and Virgin Islands. 

z4J:f the defendant violates the t~:!rms of' his probation, the judge may enter 
. an adjudication of guilt and proceed to sentencing. 

25 TIlinois, Ma.,~yland, South Daj,('ota" and Texas. 

Z~Florida, Maryland, Mas~achus'etts, Pennsylvania, South Dakota, West 
Virginia, Guam, and Puerto Rico. 
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27MississiPDi, Missouri, Nevada, New Je'rsey, New Mexico, North Car
olina, South Carolina, and Virgin Islands. IIMinor" here normally 
refers to persons under the age of 21; however, two states permit ex
pungement for persons under the age of 25. 

28Since the Uniform Act does not offer the conditional discharge o.1#ion to 
those charged with posseSSion with intent to sel~, it may be argued that 
these provisions do not limit the option. )11stead it may be that these 
states have merely defined intent to sell by the amount of marijuana 
possessed. 

29Minnesota, South Dakota, Maine, Alaska, Colorado, California, Ohio, 
and Oregon. The fine-only provision also applies to the sa~e of small 
alnounts of marijuana in Colorado and California and to gifts of less 
than 20 g!'ams in Ohio. The South Dakota statute will not become ef
fective until 1977. 

30Alabama, Indiana, Kentucky, Kansas, Montana, Nebraska, New Harnp
shire~ and Vermont. 

31State v. Kaplan, 23 N. C. App. 410, 209 S. E. 2d 325 (1974). 

32See, e. g., State v. Donovan, 344 A. 2d 401 (Me. 1975); State v. OfBry
an, 96 Idaho 548,531 P. 2d 1193 (1975); State v. Leins, 234 N. W. 2d 
645 (Iowa 1975); People v. Alexander, 56 Mich.App. 400, 223 N',W.3d 
750 (1974); People v. Hiddle, 65 Mich.App. 433, 237. N. W. 2d 491 
(1975). For cases simply denying the proposition that the state may 
only regl.llate, not prohibit, distribution of ma.rijuana, see Winters v. 
State, 545 P. 2d 786 (Okl. C!'im. 197Ei); Crow v. State, 551 P. 2d 279 
(Okl. Crim. 1976), labeling appellantlis claim "patently frivolous"; 
there are in addition a host of cases tpo long to enumerate. 

;f .' 
II . i 

33See, e. g., United States v. Kiffer, 4117 F. 2d 349 (2d Cir. 1973); United 
States v. Maiden .. 355 F. Supp. 743 (1.973). 

34United States v. Maiden, 355 F. Supp. at 747; also United States v. 
Kiffer, 477 F. 2d 349 (2d Cir. 1973)~· 

35Partic1tlarly Stanley v. Georgia, 394 U •. S. 557 (1969) and Griswold v. 
Connecticut, 381 U.S. 479j1965) '. 

>:t; 

36United States v. Horsley, 519· F .2d 1264;, 1265 (5th Cir. ,1975). 

37State v. Baker; 535 P.2d 1394 (Hawaii 1!975). 
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38Ravin v. State~ 537 P. 2d 494 (Alaska 1975). 

39Belgarde v. State .. 543P. 2d 206 (Alaska 1975). 

40State v. O'Bryan .. ~96 Idaho 548~ 531 P.2d 1193., (1975); People v. Cha1k~ 
25 ill. App. 3d 87~ 322 N. E. 2d 513 (1975); State v. Teten, 192 Neb. 
800, 224 N. W. 2d 541 (1974); Ainsworth v~ State, 304 So. 2d 656 (Miss. 
1974); Hall v. State, 306 So. 2d 290 (Ala. 1974); Hooper v. State, 514 
S. W. 2d 394' (Ark.' 1974); State v. Holzapfel, 192 Neb. 672" 22'3N. W. 2d 
670 (1974); State v. Wiitala .. 192 Neb. 727~ 223 N. W. 2d 841 (1974); 
Commonwe~. DiSantis .. 228 Pa. Super, 61; 323 A.2d 269(1974); 
Commonwealth v. Stone .. 229 Pa. Super. 24 .. 323 A. 2d 184 (1974); 
Manuel v,o Salisbur;r. 497 F. 2d 388 (1974); State v. Penn., 192 Neb. 
156, 219 N. W. 2d 445 (1974); Flake v. State, 296 So:2'd 692 (Miss. 
1974); ]?oe v. State .. 513 S. W. 2d 545 (Tex. Crim. App. 1974); State 
v. Ben~e, 110 Ariz. 473 .. 520 P. 2d 843 (1974); Boone v. State .. 291 
So. 2d 182 (Miss. 1974); State v. Robbins, 110 Ariz. 284 .. 518 P.2d 
107 (1974); Racy v. State, 520 P. 2d 375 (Okl. Crim. 1974); Dumka v. 
State, 507 S. W. 2d 7l;\ (Mo. 1974); People v. Barnes" 16 lll.App. 3d 
837, 306 N.E. 2d 892 (1974); Fite v. State .. 513 P.2d 1396 (Okl. Crim. 
1973); Disheroon v. State, 514 P. 2d 685 (Okl. Crim. 1973); State v. 
MacDonald .. 110 Ariz. 152, 515 P.2d 1172 (1973); State v. Golightl;r. 
495 S. W. 2d 746 (1973); State v. Still" 208 N.W. 2d 887 (Iowa 1973); 
Trantham v. State, 50SP:2d 1104 (Okl. Crim. 1973).: Haggerty v. 
State .. 490 S. W. 2d 858 (Texas Crim. App. 1973); State v. Shimp, 190 
Neb. 6.27, 206 N. W. 2d 62 tl (1973); U. S. v. Sanders" 466 F. 2d 673 
(9th Cir. 19'"12); State v. Boose, 202 N. W. 2d 368 (Iowa 1972); People 
v. Bell" 53 TIl. 2d 122 .. 290 N. E. 2d 214 (1972); ~ v. Rogalsk~> 18 
Ariz. App. 296, 501 P.2d 565 (1972); Wright v. State, 500 P. 2d 868 
(Okla. Crim. 1972); State v. Celaya, 107 Ariz. 175, 484 P. 2d 7 
(1971); State v. Godwin, 13 N. C. App. 700, 187 S. E. 2d 400 (1972). 

41115 N.J. Super. 400, 279 A.2d 900 (1971). 

4:
2387 Mich. 167 .. 194 N. W. 2d 8:a7 (1972). 

43,194 N. W. 2d at 831.. .. emphasis added by court. 

44194 N. W. 2d at 831. 

45194 N. W. 2d at 831-832. 

46194 N. W. 2d at 833. 
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47 518 F.2d 1288 (6th Cir. 1975), vac. in fight of statutory revisions", 
423 U. S. 993 (1975). 

48408 u. S. 238 (1972). 

49People v. Venable, 46 A. D. 2d, 361 N. Y. S. 2d 398 (1974). 

5Opeople v. Broadie, 37 N. Y. 2d 100, 332 N. E. 2d 338, 371 N. Y. S. 2d 
471 (1975). 

510ne commentator suggests that the Broadie decision in particular will 
have little value as precedent in other jurisdictions .. since the drug 
problem in New York is on a scale found nowhere else. "Drug Offend
ers--Mandatory Life Sentences For Drug Sellers Held Not Cruel and 
Unusual Punishment. II Dick. L. Rev. 80:346 (1975). , 

52rn re Jones, 35 Cal. App. 3d 531, 110 Cal. Rptr. 765 (1974). 

5SIn re Foss, 10 Cal. 3d 910 .. 519 P.2d 1073, 112 Cal. Rptr. 649 (Sup .• 
1974). 

54People v. Vargas, 53 Cal. App. 3d 516 .. 126 Cal. Rptr. 88 (1975). 

55In re Flores, 58 Cal. App. 3d 222, 128 Cal. :aptr. 847 (1976). 

5649 ill. 2d 338,. 275 N. E. 2d 407 (1971). 

57275 N. E. 2d at 409. 

58 275 N. E. 2d at 413. 

59387 Mich. 91, 194 N. W. 2d 878 (1972). 

60.See .. e. g •• People v. Bourg, 552 P.2d 504 (Colo. 1976); Warden v. 
Sparks, 541 P. 2d 651 (Nev. 1975); People v. Harris, 531 P. 2d 384 
(Colo. 1975); English v. Va. Probation and Parole Board, 481 F.2d 
188 (4th Cir. 1973); Attwood v. State .. 509 S. W. 2d 342 (Tex. Crim. 
App. 1974); State v. Yanich, 110 Ariz. 172 .. 516 P. 2d 308 (1974); Gas
kin v. State, 490 S. W. 2d 521 (Tenn. 1973); Commonwealth y. LelsJ' 
243 N. E. 2d 898 (1969); State v. Burrow .. 514 S. W. 2d 585 (Mo.1974); 
Boswell v. State, 276 So.2d 592 (Ala. 1973). p 

61Se:e, e. g., U. S.v. DiLaura, 394 F. Supp. 770 (Mass. '1974); U.S. v. 
Hobbs, 392 F. SUppa 444 (Mass. 1975); U. S. v. Harper, 530 F.2d 828 
(9th Cir. 1976); U. S. v. Umentum .. 401 F. SUpPa 746 (Wise. 1975); 
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U. S. v. Castro .. 401 F. Supp. "'120 (TIL 1975); U. S. v. Brookins .. 383 
F. Supp. 1212 (D.N.J. 1974); State v. Beck" 329 A.2d 190 (R.I. 1974); 
Breckenridge v. Smith" 476 F. 2d 288 (5th Cir. 1973); Tracey: v. Janco~ 
351 F. Supp. 836 (1972); Renerv. Beto. 447 F.2d 20 (5th Cir. 1971). 

62 ~ v. Maiden, 355 F. Supp. at 748; U. S. v. Kiffer" 477 F. 2d at 357. 

63 S c.:: S 7 7 U. • v. lVI.aiden, 350 F. upp. at 4 • 

64State v. Anonymous, 32 Conn. Sup. 324, 355 A. 2d 729 (1976). 

65 0ne author has suggested that a right of possession necessarily in
cludes a right of distribution .• since exercise of the former is impossi
ble without the existence of the latter; this view has not been adopted 
by any court or legislatures at this pOint. See Soler, "Of Cannabis 
and the Courts: A Critical Examination of Co~stitutional Challenges 
to Statutory Marijuana Prohibitions." 6 Conn. L. Rev. 601 j 701-702 
(1974). 

66Seo People v. McCaffrey:, 29 Tn. App. 3d 1088, 332 N. E. 2d 28 (1975); 
Ravin v. State, 537 P. 2d 494 (Alaska 1975); NORML v. Guste, 380 F. 
Supp. 404 (1974); Blincoe v. State, 231 Ga. 886. 204 S. E. 2d 597 (1974); 
Kreisher v. State, 319 A.2d 31 (Del. Sup. Ct. 1974); State v. Renfro, 
542 P. 2d 366 (Hawaii 1975); State v. Nugent, 125 N. J. Super. 528, 312 
A.2d 158 (1973). Courts in this context apply a Irrational relationship" 
test" rather than tlstrict scrutiny" in which the state would have a more 
difficult burden in justifying the distinctions drawn between marijuana 
on the one hand and alcohol and tobacco on the other. The lesser level 
of scrutiny is used because the right to use marijuana is not a funda
mental right--see Soler, "Of Cannabis and the Courts", 6 Co~. L. - -'-Rev. at 606 p and cases cited there at note 29. 

Courts have also found to be without merit arguments that the right 
to use marijuana is a means of expression protected by the First 
Amendment in, inter alia, State v. Renfro" 542 P. 2d 366 (Hawaii 
1975). A claim that the Ninth Amendment contains a right of "pursuit 
of happiness H embracing the use of marijuana was rejected in State v. 
Leins, 234 N. W. 2d 645 (Iowa 1975)" and in Peoplev. Glaser, 48 Cal. 
Rptr. 427 (1965). ~. den. 385 U.S. 880 (1966). 

6,SCO" e. go, People v. Riddle, 65 Mich.App. 433, 237 N. W. 2d 491 
(1975); People v. Alexander" 56 Mich.App. 400, 223 N. W. 2d 750 
(1974); 13ta~ v. Tabory. 196 S. E. 2d 111 (1973); People v. Demers, 
42 A. D. 2d 634, 345 N. Y. S. 2d 184 (1973). 
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68 See, e. g. ~ Griswol~~ v. Connecticut, 381 U. S. 479 (1965)'; Stanley v. 
Georgia, 394 U. S. 557 (1969); Paris Adult Theatre Iv. Slaton, 413 
U. S. 49 (1973). 

69There were at the time this issue was first raised two ways to view the 
right to privacy. One view suggested that privacy was more than any
thing equivalent to personal autonomy, that an individual was largely 
free to do as he or she pleased with the body. This view relied heav
ily on the abortion cases for support. The other view saw privacy as 
situs-related, ariSing out of a felt need to protect certain activities 
which occurred in the h~. This view .. supporteo'by the §tanleyand 
Paris Adult Theatre line of cases, took a more constricted view of 
'privacy, but turned out to be more in tune with later Court rulings 
than the former, more libertarian view. For fUrther discussion and 
development of these points .. see "Right of Privacy--Possession of 
Mal"'ijuana, Ravin v. £!:ate, 537 P. 2d 494 (Alaska 1975}," 1976 ~ 
L. Rev. 305, 311-314 (1975). 

70 U.S. v. Kiffer, 477 Fo 2d 349, 354; U.S. v. Maiden, 355 F. Supp. 
743, 746. 

71See, e. g., the concurrence of Justice Kavanagh in People v. Sinclair, 
'38'7 Mich. 91, 133;> 194 N. W. 2d 878, 896 (1972), and the dissent of 
Justice Levinson in State v. Kantner .. 53 Hawaii 327" 347 .. 493 P.2d 
306 .. 313 (Hawaii 19~ 

72394 U.S. 557" 568 n. 11. Some commentators .. noting that the Court 
refers here to Hnarcotics, If say this disclaimer would not apply to 
marijuana since marijuana is not a narcotic, or at least is not as 
harmful as a narcotic. Soler, "Of Cannabis and the Courts, " 6 Conn. 
L. Rev. at 696. Courts which rely on the Stanley note obviously dis
agree. 

73NORlVIL v. Guste, 380 F. Supp. 404, 406-407 (1974); Kreisher v. 
Stat~, 319 A. ~~d 31 (Del. Sup. Ct. 1974); State ex. reI. Conaty .. 187 
S. E. 2d 119" 123 (1972). 

't4State v. Baker .. 535 P.2d 1394 (1975). 

75535 Po 2d at 1398. 

76535 P. 2d at 1398. 

77535 P. 2d at 1400 .. emphasis added. 
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78Epperson v. Board of Trustees l PasadenrJ. loAle Sch. Dist ... 386 F. 
Supp. 317 (S. D. Texas 1974); Pendle;2: v. "Mingus U. H. S. Dist. No. 
4 of Yarapas County, 109 Ariz. 18, 504 P.2-d 919 (1972); Karl:' v. 
Schmidt" 460 F. 2d 609 (5th Cir. 1972), cert. den. 409 U. S. 989 {1972}j 
Kin(.v. Saddleback Junior College Distr~ 445 F. 2d 932 (9th Cir •. 
1971), ~. den. 404 U. S. 979 (1971); Valdes v. ~'Ionroe Count;2: Bcb.. 
of Public Instruction, 325 ]~. Supp. 572 (S. D. Fla. 1971), aff'd with
out opinion 468 F. 2d 952 (5th Cir. 1972); Jeffers v. Yuba Cit:y Unifi(7d 
School District, 319 F. Supp. 368 (E. D. Calif. 1970); Freeman v. 
Flake; 448 F:2d 258 (10th Cir. 1971); Jackson v. Dorrier .. 424 F.2d 
218 (6th Cir. 1970)$ cert. den. 400 U.S. 850 (1970); Ferrel v. Dallas 
Independent: School DI'.St'rict392 F.2d 697 (5th Cir. 1968)~ CE.~rt. den. 
393 U. S. 856 (1968); Montalvo v. Madera Unified School DiST.'I~d:-c;r 
Ed ... 21 Cal. App. 3d 323 .. 98 Cal. Rptr. 593 (1972). 

7sParker v. Fr;2: .. 323 F. Supp. 728 (E. D: Ark. 1971); Lansdale v. Tyler 
• Tunior College, 470 F.2d 659 (5th Gil'. 1972) .. cort. den. 411 U. S. 986 
(1973); Bishop v. Colaw, 450 F. 2d 106$ (8th cir. 1971); Massie v. 
Henr;2:' 455 F. 2d 779 (4th Cir. 1972); Stull v. School Board of Westorn 
Beaver Jr. -Sr. H. S ... 459 F. 2d 339 (3d Gil". 1972); Conrad v. Goolsby" 
350 F, Supp. 713 (N.D. Miss. 1972); Torvik v. Decorah Community 
Schools, 453 F. 2d 779 (8th Cir. 1972); Berryman v. He in .. 329 F. SUppa 
616 (D. Idaho 1971); Holsapple v. Woods" 500 F. 2d 49 (7th Cir .. 1974); 
Martin v. Davison" 322 F. Supp. 318 (W.D. Pa. 1971). 

Other courts found the right of personal appearance in the Ninth 
Amendment, in the rights retained by the people (this is not a privacy 
analysis). These cases include: Arnold v. Carpenter, 459 F. 2d 9~19 
(7th Cir. 1972), which said the right comes either from the First or 
Ninth Amendment; Breen v. Kahl, 419 F. 2d 1034 (7th Gir. 1969); 
H.eichenberg v. Nelson, 310'F':'SUpp. 248 (D. Neb. 1970); Berryman 
v. Hein, supra (from the Ninth and/or Fourteenth Amendments). -

One court found a violation of the equal protection clause bf~cause 
only long-haired males were being suspended from school; this to the 
court was an invidious discrimination. Miller v. Gillis, 315 F. Supp. 
94 (N. D. UI. 1969). 

80Ravin v. State, 537 P. 2d 494 (Alaska 1975). 

81537 P. 2d at 498. 

82 
537 P.2d at 498. 

83537 P. 2d at 500. 
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8-1 
537 P. 2d at 501. 

85537 P. 2d at 502. 

86537 P. 2d at 502. 

87537 P. 2d at 504. 

88537 P. 2d at 504. 

8!l537 P. 2d at 508. 

fl05S7 P. 2d at 511. 

91537 P.2d at 509. 

92 
537 P. 2d at 509 • 

!l3 
537 P. 2d at 511. 

94State v. Ward, 57 N.J. 75, 270 A.2d 1 (1970). 

9~tPeople v. Young, 46 A. D. 2d 202, 361 N. Y. S. 2d 762 (1974). Simi
larly, in People v. Kane .. 31 Ul.App. 3d 500 .. 333 N. E. 2d 247 (1975), 
the court reduced a minimum 7 -year sentence to a minimum of 4 
years .. so that the defendant could be considered for parole earlier--
again~ rehal)ilita tion was the focus. ., (\ 
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V. CASE STUDIES 

This chapter contams the case studies prepareq by the PMM&Co. 
study team based 'on visits to nine states selected by the advisory panel. 
The purpose of the site-visit component was to: 

document the process of chang,~~.~by which alternative mar
ijuana possession penalty approaches were considered" 
evaluated.. ana decided upon 9Y state policymakers~ in
cluding the Governor, the legislature, and the courts; and 

cond~ct a limited evaluation of the impact that significant 
policy changes have had on marijuana-use trends within a 
particular state, largely on the basis of secondary data.... 
and information sources because of the time and resource 
limitations of this project. 

To maximize the use of the available study resources, the method
ology for the case studit:s utilized two tiers of investigation. One tier 
was limited to a documentation of the process of change .. based upon a 
2 - to 3 -day visit to state capitals and interviews with executive, judi
cial, and legislative branch officials; media representatives; and pri
vate citizens. The second tier site visit included an investigation of 
the impact of sIgnificant change, as well as documentation of the pro
cess by which such change occurred. 

The PMM&Co. study team and advisory panel used the following 
criteria to select the states: 

Timing: Change must be recent enough to provide for in
formation availability. For potential impact states, how
ever .. enough time should have elapsed to allow for impact 
measurement . 

. Magnitude: Generally .. those states with greater change 
are preferable to those with lesser change. 

Incidence of Use: States with greater marijuana incidence 
are preferable to those with lesser. 

. Prior Information: Preferably .. states in which previous 
marijuana issue analysis has been performed should be 
chosen. 
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• Penalty Reduction Levels: States should be chosen with 
different penalty levels. 

Internal Disparitl: States" should be cl,losen which have 
different socioeconomic fr'lameworks. . 

• Cooperation: States should be chosen with the greatest 
potential of cooperation from state and local officials. 

• Data Availabilio/: States which have previously collected 
use or impact data are preferable. 

Based upon these criteria, the preliminary research findings.. and 
discussions with the advisory panel, the following states were selected 
for on-site interviews to document the process of change and to evalu
ate the impact: 

California; 

Ohio; and 

Texas. 

The following six states were visited to document the process of 
change only: 

• Colorado; 

• Iowa; 

· Louisi ana; 

• Maine; 

Minnesota; and 

· New Jersey. 

To enhance the evaluation component .. local. jurisdictions in each of the 
impact states were also visited. These additional intrastate site visits 
included: 

Los Angeles, California; 

• San Mateo, California; 
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· Columbus.. Ohio; 

• Austin, Texas; and 

Dallas, Texas. 

Wherever possible, the structure of each case study is similar, 
although modifiCations were made to accommodate specific findings 
"and dat~i. availability .. particularly since the objective of each site visit 
was to collect existing data and information and not to conduct original 
research or to apply eValuation tech.lliques. Generally, the structure 
of each case study includes: 

a slXcnmary of the process of change (and impact, when 
apprbpriate); 

· a "political historyll of the process of change developed 
from: the interviews with executive branch, legislative .. 
and media personnel; 

a description of the primary components of the previous 
and current statutes; 

available statistics on marijuana use patterns and trends; 
and 

evaluation of impact (particularly for California, Ohio, 
and Texas)' developed from interviews and available data. 0 

The pa.nei believes that. the experiences, . impressions. and data. ob
tained during this research effort will be of interest and use to state 
po!icymakers. For this reason, a complete record of these research 
findings is included in this volume. 
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CALIFORNIA 

SUMMARY 

Until 1976, California had one of the Inost stringent marijuana 
laws in the nation.l For a first offense, possession for personal use, 
regardless of amount, was punishable as either a misdemeanor or 
felony at judicial discretion. The second and any succeeding offense 
was a felony with a minimum prison term of 2 years. State estimates 
suggest that the cost of enforcing the nlarijuana law (police, courts, 
and jailS) exceeded $100 million annually. 

In 1975, the California state legislators passed, and the Gover
nor signed into law, a significantly revised marijuana posseSSion 
bill. The new law reduced the penalty for personal possession of 
1 ounce or less to a misdemeanor, punishable as an infraction with 
a maximum fine of $100. Similar legislation had been attempted in 
the four preceding sessions of the state legislature" but the bills 
either failed to pass the state Senate or the (former) Governor 
vetoed them. A number of factors converged to permit passage of 
the recent statute. 

Because the law went into effect only on January 1, 1976 .. 
limited impact assessments are possible. AlHoweverJl preliminary 
indications suggest that the law will have (and indeed already has 
had) significant impact on the criminal justice system. Highlights 
of some of the major impacts include: 

• Total known arrests and citations have decreaSed sig
nificantly (up to and exceeding 50 percent)" based on a 
cOlnparison of first-half of 1975 and 1976 statistics. 

• Approximately 70 percent of arrests and citations in 
the first half of 1976 were for possession of 1 ounce or 
less. 

• It is estimated that enforcement arid court processing 
cost savings for adult cases exceeded $25 million in 
1976 compared to the previous year. 

• The state is expected to receive at least $800,000 from 
fines generated by the counties in 1976, which is nearly 
double the 1975 amount. 
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POLITICAL HISTORY OF MARIJUANA DECRIMINALIZATION 

Comparison of Past and Current Statute~ 

Between 1961 and 1968, possession of marijuana in California was 
punishable by imprisonment in state prison for 1 to 10 years" and the 
offender could not be released until at least 1 year had been served. 
PossessiQ~\ of marijuana for sale was punished by imprisonmen.t for 2 
to 10 year~i, and sale of marijuana by 5 years to life. 

In 1968, the penalty for a first offense of possession of marijuana 
was revised. Ii the defendant had no prior convictionsjl judges were 
given discretion to punish marijuana possession either as a Inisde ... 
meanor (up to 1 year in county jail) or as a felony (1 to 10 years in 
state prison). As a result of this misdemeanor. option, the state I s in
carceration costs decreased. 

In the early 1970s, however, the increasing use of marijuana 
led to increased enforcement" with nearly 100,000 adult and juvenile 
marijuana arrests in 1974. As a result of the increased costs, as 
well as other factors (i. e." increasing evidence that harsh penal
ties may be inappropriate, the close media monitoring of the Oregon 
decriminalization experience, and the election of a relatively more 
liberal legislature and Governor), Senate ~i1l 95 (SB 95) was 
passed by the legislature and signed by Governor Brown in the 
summer of 1975. 

SB 95 reduced the penalty for personal posseSSion of marijuana 
from a possible felony to a misdemeanor. Possession of 1 ounce or 
less of marijuaria was made a citable misdemeanor punishable as 
an infraction with a maximum fine of $100 without regard to number 
of prior offenses. Procedurally, the alleged offender is released 
at'point of citation upon proper identification, and.therebYavoids cus
todYJl booking, and pretr.ial-incall!ceration. Possession of more than 
1 oUnce was made a straighi::misdemeanor. with a maximum $500 fine. 
and! or 6 months in county jail. Three related misdemeanor offenses 
were also eliminated by SB 95: 

• possession of 'Iparaphernalia" related to the use 
of marijuana; , 

visiting a site where marijuana is being used; 
and 

1.\ 
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• being under the influence of marijuana (although pub
lic intoxication with marijuana remains an offense). 

SB 95 also provides for record destruction: 

.. anyone arrested since January 1, 1976" will have 
his or her arrest and/ or conviction records destroyed 
automatically 2 years after the event; and 

• anyone arrested prior to January 1, 1976 ... can have 
his or her records destroyed upon application. <This 
provision is being challenged by the Stare Attorney 
General. ) 

Cultivation, possession for sale" selling, irnporting, Or transport
ing mOre than 1 ounce remain felonies. Possession of concentrated 
calIDabis" such as hashish or hashish oil" remains an alternate ~~lony 
or misdemeanor with a determinate sentence of 16 months to 3 y~'ars" 
if the felony sentence is imposed. 

Table V -1 summarizes the previous and current laws for marijuana 
possession in California. 

Process of Change 

A number of factors converged during the 1975 session which per
mitted the passage of SE 95. Similar bills had been introduced during 
the four preceding legislative sessions, but failed to pass the legisla
tUre because of the: 

• opposition of all law enforcement groups to any re
vision; 

.. opposition and "guaranteed" veto of the previous Gov
ernor; and 

• strong media editorial support in Southern California 
for the existing harsh penalty structure. 

.. --\ 
Two penalty reduction bills, however .. did pass both houses of t:rY~ leg-
islature but .. as expected .. were vetoed by the GovernOr. 

During the 1975 session, a bill was introduced in both the Senate 
and Assembly which proposed that possession of less than 3 ounces be 
tr~ated as an infraction with a fine and no incarceration. Although 
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passage of the bill was far from certain at the time of its proposal. cer'" 
tain conditions were developing or already existed that assured the bill 
of a full and complete hearing. These factors reflected the changed 
political situation that ultimately permitted enactment of the law. 

Legislative Support 

The two sponsors of the legislation had reputations as moderate. 
progressive. and socially responsive legislators. which helped gen ... 
erate the support of the IImiddlel! spectrum of both the more liberal 
conservatives and the more conservative liberals. Further. because 
both were senior; long-tenured legislators. their "bank" of political 
rous could be. and indeed were, used during the crucial vote negoti
ations. 

Harslfness of Prior Law 

The recognition by both the public and policymakers that the prior 
law was unnecessarily harsh provided impetus for major change. 
The lawts strictness and the related burden placed on the courts and 
the criminal justice system generally encouraged consideration of 
major change rather than a modification of the existing law4 

Governor's Nonopposition 

The newly elected Governor" while not overtly supporting the bill 
(indeed" there is no evidence of any public statements duril1g the de
hates).II informally assured the legislators that if a bill lessening 
penalties were passed. he would sign it. The significance of this non
opposition was twofold: (1) if a bill passed" enactment was assured 
and (2) the differences between the old and new political environment 
were sharply drawn. 

StronS' Committee Staf~ 

The proposed bill was first analyzed and debated in the Senate 
Judiciary Committee. California ha.s a particularly strong staff 
system. and this committee had attracted a streng, intelligent staff 
with a long-standing commitment to the issue. Many of those inter--" 
viewed attributed the ultimate passage to the committee t s staff strength. 

Preximity of OregCZ!! 

The geographic proximity .of Oregon and the heavy media cever
age of Oregon 1 s marijuana decriminalization statute increast:d the 

144 

, 
}' , 
~" 
I 

} 
~ . 

, 
readiness of the legislators and their constituency to accept majer 
chang€:s. In particular, California ceuld view neighboring Oregon 
as a test case demonstrating that lessened penalties can be success
fully implemented" with significant benefits for the criminal justice 
system.. . 

Objective Media Coverage 

In general, the media adopted an objective approach to the issue. 
IlScare" or I'horror ll stories regarding marijuana use were not used. 
Both proponents and opponents generally attempted to base their po
sitions on facts rather than on an appeal to em.otions. This approach 
precluded a "hardening,t of political positions and permitted more 
rational debate. A number of rnajor newspapers supported the bill 
editorially. including the Los Angeles Times, which had several 
years earlier opposed the decriminalization concept. 

Nonelectien Year Considerations 

The consider anon of the bill during a nonelecti.on year was con" 
sidered extremely important by those interviewed. It tended to 
eliminate a certain amount of emotion and purely political consider
ations. 

Recent Legislative Stladies 
i/ 

To strategically set the stage for legislative debate, tlxi primary 
Senate supporters (and state drug abuse officials) encouraged the crea'" 
tion of a SelectC.Qmmittee on Control of Marijuana. The_p_q~p:1it.tE?§'S 
final report,:Nlarij~'Wa:~'--Beyml1flVIlstindeis-tandrng: issued in 1974, 
decumented the vast amount of criminal justice resources diverted 
to the enforcement of the existing laws. Further .. and equally impor
tant, this document brought together all the relevant facts. use trends, 
criminal justice~tatistics, and national data" for legislative debate. 

1 \' 
~ fI \\ 

Nonoppesitiori~uf~he District Attorney~ 

One .of the most important elements itt the bill I s passage and enact
ment was the decision. to not actively oppose the bill by the California 
District Attorneys' Association, thus eliminating solid opposition 
by all law enforcement groups. This nonopposition permitted the 
more conservative legislators to make independent decisions to 
support the bill. Further, it created a coalition of health and enforce
ment constituencies not opposing its passage. 
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The District Attorneys' Association, howeverJl demanded, and re
ceived, alterations in the original bill, as part of the negotiation, 
for their nonopposition .. 

o The personal use level for infraction purposes was re
duced from 3 ounces to 1 ounce. 

" The penalty structure was defined as a misdemeanor 
punishable as an infraction rather than as a straight 
infraction to permit the maintenance of trial by 
jury .. sEJareh and seizure, and related procedural 
elements. 

.. The rnaintenance of marijuana arrest and citation 
records for 2 years before expungement was written 
into the legislationp rather than an immediate elimi .. 
nation of records o 

The nonoppositiol1 by the district attorneys largely reflected their 
increasing conce1;'11 with the burdens placed on the criminal justice 
system by the growing numLer of marijuana arrests~ and the belief 
that the harmful effects of the drug may be much less than previously 
thought 0 

Some of the individuals interviewed during this study also felt 
that public interest and other groups such as the California Bar As
sociation played an important role in securing the passage of the 
California law 6 

The bill passed the Senate JudiC'iary Committee and the full Senate 
relatively swiftly .. Passage in the Assembly» however;! was more 
difficult, and the bill escalated politically to a Ifcaucus II vote along 
party lines" ./.\ coalition of the minority party voting as a bloc and 
members of the majority party representing more conservative dis
tricts blocked its passage on t:le first vote. According to those in
terviewed .. only an elaborate last minute "arm twisting and calling 
of political lOUs 1' assured its passage in the Assembly. 

IJ.\;IPACT OF THE LAVV 

Preliminary Impact Assessment 

The Cal:tfornia State Office of Narcotics and Drug Abuse recently 
prepared a prelim.inary assessment of the new law. Obviously" the 
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limited time since its effective date (January 1, 1976) precludes a 
full-scale evaluation. Nevertheless, the results contained in the 
report are quh~ startling md are summarized below 0 

Enforcement 

Total known arrests and citations for marijuana possession in 
the first half of 1976 have decreased 47 percent for adults and 14 .. 8 
percent for juveniles .. compared to arrests for marijuana posses ... 
sion during the first 6 months of 1975. Of the total known adult 
marijuana possession arrests and citations for the first half of 1976, 
60.3 percent were for possession of 1 O1.111Ce or lessl> 13.6 percent 
were fol' possession of more than 1 ounce» and 17.0 percent wert 
for possession of concentrated cannabis. The juvenile breakdown 
was 72.1 percent, 1700 percent, and 10.9 percent .. respectively .. 
Comparing the two periods for .. narijuana trafficking, ~du1t arrests 
declined 5 percent .. and juvenile arrests increased 22.7 percent. A 
sample of marijuana seizure data from federal, stateJl and local 
agencies indicates an l1-percent decline in 1976 from the same 
period in 1975. An estimated $400» 000 in additional revenue will be 
collected from the cour,ties by the State General Fund in 1976 as 
a result of marijuana f~nes and for~eitureso This amount represents 
a doubling of the 1975 revenue for nlarijuana offenses. 

Felony l1.0nmarijuana drug arrest.S showed an 18 0 O-percent in
crease among adults and a 13. 7 -percent decrease among juveniles 
for the first half of 1976 compared to the same period in 1975" In 
the same periods., arrests for driving under the influence of a drug 
increased 46.2 percent for adults and 7104 percent for juveniles, 
although the intoxicating drug is not identified in the data .. 

Criminal Justic e System 

Based on survey data and prior studies Jl police agency costs to 
enforce the marijuana possession laws for adults in the first half of 
1976 were approximately $2, 300 .. 000 .. compared to $7, 600,000 in 
the same period in 1975 0 Judicial system costs for adul~s for the 
first half of 1975, compared to the same period in 1976 .. were re
duced from an estimated $9 .. 400" 000 to $2 .. 000,000 .. Excluding court 
disposition costs .. such as probation or jail .. and excluding the crimi
nal justice costs of processing citations in 1976, the total marijuana 
costs for the first half of 1975 were an estimated $17 million .. com
pared to $4.4 million in the first half of 1976 0 
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Drug Offender Diversion P_rogram 

Comparing diversions in 1975 and 1976, marijuana-related of
fenders w~re estimated to have decreased by 14,586 (71 percent) 
and "hardll dru~ divertees increased by 2, 288 (62 percent), about 
2 .. 000 of whom were charged with the offense of being under the in

,fluence of heroin. In the first half of 1975 .. 61.5 percent of total 
-marijuana possession defendants were granted diversion compared 
to only 20. 6 percent of the marijuana possession offenders in th(~ 
first 6 months of 1976 who chose diversion as a result of theil" eot1rt 
appearance. 

A comparison of drug program enrollment with court diverBi()m:~ 
indicated that 1110St marijuana divertees statewide had been sent to 
probation or school-based drug educat.ion classes rather than to 
drug abuse treatment programs prior to SB 95. Therefore,. the new 
marijuana law reduced program enrollments minimally. However ll 

an expanded diversion statute which went into effect at the sam(~ tinw 
as SB 95 authorized the diversion. of 1'Yl..ore hard drug offenders, therv
by actually increasing the Courts' n6' .. ,~ for drug treatment reSOUl'C7.t.');;\$ 

Summary of Compa't'ative Arrest and Citation Data 

Under SB 95, adult arrests and citations for marijuana posst:ssion 
during the first half of 1976 show a 47-percent decline compared to 
similar arrests for the first half of 1975 (see Table V-2). This ap"" 
pears to be an accelerated continuation of the enforcement deerea:::le 
beginning in 1975. 

According to those state officials interviewed: 

o Enforcement has decreased and county and city law en
forcement personnel are "simply paying less attention ll 

to the marijuana user. 

• California state crhuin.al justicE' l.'ecords include only 
the primary reason for arrest; the lower marijuana 
penalties are not reflected if a more serlOUS crime is 
involved. 

o The extensive records maintenance/ expungement provi
sion may have reduced local incentives to aggressively 
enforce a crime punishable only by a relatively small 
fine. 
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TABLE V-2 

ADULT DRUG ARRESTS IN CALfli'ORNIA 

r-----" ---
DRUG ARRESTS 

Total First First , Half 1976 
! . ., '-' .-~-.. ,-

1975 Haff 1975 '._._---,,--.,_. 
I ALL MA RIJUANA (1) 59,408 30,033 17,171 

I 
I 

I 

sion 
357 a 

Posses 
11 
11 
11 
11 

357 b 
357 c 
360 c 
ation Cultiv 

Traffi eking 

(concentrated) 
( 1 ounce or less) 
(>1 ounce) 
( 1 ounce or less) 
(2) 
(3) 

48,193* 24,351* 12,913* 
2,203* 
8,944 
1,750 

16 
5,355* 2/706* 1,436* 
5,860 2,976 2,827 

OTHER FELONY DRUGS (4) 33,161 15,786 13,621 

OTHER 
11 
11 
11 
23 

Ot 

TOTAL 

MISDEMEANOR DRUGS (5) 25,821 12,725 14,143 
364 
365 
550 
105 

hsr 

(Paraphernalia) 3,630 L800 1,127 
(In and About) 3,749 1,979 373 
(Undu Influence) 8,589 4,077 6,041 
(Driving UIl;;;:-f 
In';luenee urugll) 4,616 2,228 3,258 

5,237 2,641 3,344 -
118,390 58,544 49,935 

(1) Marijuana 'figures for both years were derived from Bureau of Criminal Statis
tics monthly arrest and citation register agencies representing 70.358 porcent 
oftotal adult marijuana arrests. 

{2l BeS categorized marijuana possession (11357 H & S) and cultivation (11358 
H & S) tOJaether in 1975 and prior years. We estimated that one of ten of the 
combined number were CUltivation arrests. FOI'1976, BCS put cultivation in 
with 11351a (concentrated cannabis). Our 10 percent estimate for cultivation 
results in an estimate that nearly 40 percent of 1135711 arrests in 1976 are for 
cultivaticln. 

(3) Marijuana trafficking includes 11359 H & S (possession for sale); 11360 H & S 
(sale, importing or transporting) and 11361 H & S (involving II minor in sales 
or use), 

(4) Other felony drug figurBs for both years wore derived from Bes arrest and 
citation register agencii#s representing 77.24 percent of total other felony 
drug arl'ests. 

(5) Figures for the misdemeanor offenses were derived by using arrest and citation 
registelt offenses as representing 66.6 percent of thl: state total. 

*Based on l.os Angeles Police Department arrest figuros for cultivation, com
parfJdto possession, weastimated these numbers - See note (2) above. 

Source: A First Report of the Impact of California's New Marijuana Law (SB 95), 
State Office of Narcotics and Drug Abuse, January 1977. 
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-42.8 
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-46.9 
-5.0 

+18.0 

+11.1 
-37.4 
-81.2 
+48.2 

+46.2 
+26.6 

-14.7 
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Recent media reports slJ,ggested that the law is being enforced less 
vigorously L'1 some parts of the state than in others. Table V -3 pro
vides a courity and regional distribution of comparative marijuana ar
rest and citation activity throughout the state in 1975 and the first half 
of 1976. A review of the percentage change column by county and region 
indicates that there was indeed a differential by region. Of the seven 
largest southern California counties, the data show an average de
crease of 32.2 percent. By contrast .. law enforcement agencies in the 
seven largest Bay Area counties indicate an average decrease in arrests 
and citations of 59.0 percent. A sample of the larger central valley 
and central coast counties averaged 40.7 percent fewer arrests and 
citations for marijuana possession and cultivation~ while the rest 
of the state's smaller counties averaged a 63.4 percent decrease. 

Criminal Justice Cost Impact 

As part of the legislature's consideration of SB 95 and prior 
marijuana penalty bills» a substantial amount of research was con
ducted on the area 'of enforcement. The study submitted to the 
Senate Select Committee on Control of Marijuana estimated that over 
$100 million annually had been spent by state and local government 
agencies since 1970 enforcing marijuana laws. This study reviewed 
the number of marijuana offenders at each stage of the criminal 
justice process (i. e... arrest» prosecution.. and confinement) and as
signed cost/unit figures to the numbers of offenders in each stage. 
Expenditures were also included for local and state law enforcement 
agencies; prosecutors, judges, and public defenders cost in lovver, 
superior .. and appellate courts; and jail, prison, youth authority, 
probation.. and parole costs. These estimates included the costs 
of adult and juvenile marijuana arrests; the cost of prosecuting 
adult felony marijuana offenders on whom information could be ob
tained through the judicial system; and the costs of commitments or 
adult offenders convicted in superior courts. 

The study suggested that these estimates were somewhat tenta
ti ve and perhaps conservative, because they did not include the costs 
of (1) processing approximately 20,000 adult marijuana arrestees 
on whom complaints were filed but whose court dispositions were 
not known, (2) commitments to various public agencies of some 
8 .. 310 felony marijuana defendants convicted in lower courts, (3) 
processing juvenile marijuana law offenders through the criminal 
justice system, (4)'diversion and rehabilitation programs, and (5) 
peripheral government costs resulting from the marijuana laws, 
such as welfare payments to families of those incarcerated for mari
juana law violations. 
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TABLE V·3 

ADULT MARIJUANA POSSESSION AND CULTIVATION ARRESTS AND 
CITATIONS IN SELECTED CALIFORNIA COUNTIES1 

MARIJUANA POSSESSION & CULTIVATION 
COUNTY Full 1975 1st Half 1975 1st Half 1976 PERCENT CHANGE 

Southern California 

Los Angeles* 15,373 7,925 3,926 -50,5 

Orange* 3,577 1,477 1,429 - 3.2 

J~iverside 1,287 699 532 -23.9 
L 

San a\;;:~ardino 1,674 857 326 -62.0 

San Diego* 1,809 906 594 -34.4 

Santa Barbara* 307 154 73 -52.6 

Ventura* 331 181 182 + .6 

Bay Area 

Alameda* 1,739 863 412 -52.3 

San Francisco 746 433 114 -73.7 

Santa Clara * 948 473 179 -62.2 

Contra Costa* 1,078 564 218 ,-- -61.3 ! 

San Mateo 743 374 137 - 63.4 

Marin 306 155 75 ., -51.6 

Solano 447 228 118 -48,2 

Central California 

Fresno* 385 111 81 -27.0 

Kern 886 412 . 236 -42.7 

Merced 308 182 99 -45.6 

San Joaquin 454 241 66 -12.6 

Stanislaus 533 261 151 -42.1 

Sacramento 916 480 278 _~ 421 

Monterey 326 157 96 , • .1 

Santa Cruz" 350 155 132 -14.8 . 

Other Counties 3,152 1,749 641 -63.4 
',' 

TOTAL 37,675 19,037 10,095 
, 

-47.0 
" 

1 Data do not include approximately 30% of the state's marijuana possession arrests by agencies I. w:.::enot 1)11 the 
Bureau of Criminal Statisti(:S arrest register in both 1975 and 1976. Totals are not complete to ,.;"",rtlid {<II counties, 
but those agencies which reported in both years can be compared in the incompletecaunties as well as in tM complete 
counties. 

SOURCE; A First Report of the ,Impact of California's New Marijuana Law ISB 95}, State Of 
Abuse, JanuarY 1977.'-
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Because these components of marijuana law enforcement could 
not be estimated, the study suggested that the figure of $100 million 
was a minimum calculation: the actual costs to the taxpayer were 
probably much higher, possibly exceeding $150-175 million. The 
study also pointed out that the local law enforcement costs involved 
in making the initial 76,561 arrests in 1972 were only a portion of the 
total costs~ since the bull{ of fiscal costs occurred at the judicial, 
prosecution, and ultimate commitment stages of the criminal process .. 
Thus the local law enforcement expenditures of approximately $144 per 
arrest in 1972 may be correct, but the disposition costs turn out to be 
much higher, approximately $1,200 to $2, 800 per complaint filed .. 

In an attempt to discern trends ove}:' a 13-year period, the Senate 
Select Committee considered previous marijuana enforcement cost es
timates in relation to the various legislative changes that have influ
enced these costs since 1960. The estimated annual costs, as reported 
by this committee.. are contained in Table V -4. 

When all marijuana offenses w:~re punishable as felonies, the cost 
per arrest was approximately $1 .. 630. In 1968, the costs per arrest 
were reduced by approximately $290, because dispositions could be 
handled as misdemeanors for first offense posseSSion cases. Neverthe
less" the costs of enforcing the marijuana laws in California continued 
to rise 8.S the nu,mber of arrests continued .to grow. 

Using a different method of calculating costs for the 1975/1976 
comparison.. the State Office of Narcotics and Drug Abuse estimated 
adult enforcement and court system costs based on surveys and a 
previous ·impact study of the state 1 s Drug Offender Diversion Pro
gram. Because of the decrease in individuals arrested for posses
sion of marijuana between 1975 and the first half of 19'76 .. thefiscal 
costs and work load at each stage of the criminal process were pre
dictably lower .. Before 1976, virtually every mar'ijuana offender was 
arrested as a felon .. field searched, taken into custody .. transported 
to the jail for booking, and incarcerated pending possible release on 
own recognizance, the posting of bail, or arraignment .. This general 
series of procedures followed for felony arrests in 1975 can be con
trasted with the misdemeanor citation process for nearly 70 percent 
of the 1976 marijuana possession suspects. A preliminary evalua
tion of cost savings is provided in Table V -5 .. 

,.::;;--:'-::'~-:.:,:~ 

Riv~mueJo State a.nd Local Governments 
I( 

Al~other area in which SB 95 has had an impact is in revenues 
collect~ed by state and local general funds. In California all fines 
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TABLE V-4 

MARIJUANA ENFORCEMENT COST ESTlMA TES IN CALIFORNIA 

(, 

I YEAR 
MARIJUANA ESTIMATED COSTS RELEVANT 

ARRESTS OF ENFORCEMENT LAWS -
1960 5,155 $ 8,402,650 All Arrests, 
1961 3,794 6,184,220 Prosecution 
1962 3,743 6, '0',090 Commitments 
1963 5,518 8,994,340 Handfed as 
1964 7,560 12,322,800 Felonies. 

-
1965 10,002 16,303,260 
1966 18,243 29,147,418 Average Cost of 
1967 37,514 a 

61,147,820 Marijuana Dispo. 
1968 50,327 72,074,860 sit ions per Arrest! 

$1,630 
I 
:"00 
.' 

·1 1969 55,176 43,100,000 Misdemeanor or 
:1 1970 69,021 106,028,968 Felony: Average 
! 1fn~, 64,597 106,859,808 Cost per Arrest: 
1 

.' 1B:'~,2 76,561 100,000,000 $1,340 

TOTAL .407,211 $577 ,303,234 $44,407,941 

< Yearly 

SOURCE: A First Report of the Impact of California's New Marijuana Law (SB 95), State Office of Natcotics and Drug Abuse, 
January 1977. 

California Senate Select Committee on Control of Marijuana, Marijuana: Beyond Misunderstanding, ' 
MaV 1974. 
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TABLEV-5 

ESTIMATED CALIFORNIA CRIMINAL JUSTICE COSTS 
IMPACTED BY SB 95* 

I 

CATEGORY FIRST HALF 1975 FIRST HALF 1976 

Law Enforcement $ 7,597/513 $ 2,340,208 

District Attorney 2,889,560 691,280 

Public Defender 2/076,800 517,270 

Courts 579,580 135,945 

Probation** 3,870,720 704,200 

$17,014,173 $ 4,388,903 

·Costs for 1976 do not include district atto~ney, public defender or court costs for processing 11357b cases {citation cases} 
Which were not diverted. 

** Diversion costs only calculated here, including 11357b cases diverted. 

SOURCE; A First Report of the Impact of California's New Marijuana Law ISS 95), State Office of Narcotics and Drug 
Abuse, January 1977. 
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and bail forfeitures for marijuana-related violations are distributed 
by the county treasurer: 75 percent goes to the state general fund 
and the remaining 25 percent goes to the city general fund if the of
fense occurred in a city.. or is kept by the county general fund if the 
offense occurred in an unincorporated area. Table V-6 illustrates 
the significant increase in revenue generated by SB 95. 

ASSESSMENT OF THE LAW 

Generally .. the law enforcement officials and prosecutors inter
viewed in San Mateo and Los Angeles expressed the feeling that 
SB 95 has resulted in significant changes in citizen attitudeS toward 
marijuana use and has created both enforcement and prosecution 
problems. In particular .. this change in th("Jaw has caused other drug 
violations to receive lower priority from prosecutors. 

Since the law has been in effect only since January 1 .. 1976 .. the 
lack of complete statistical information makes it difficult to fully 
assess the impact upon the criminal justice system. In San Mateo .. 
for example.. juvenile felony arrests for marijuana durin.g the first 
10 months of 1976 compared to the same period for 1975 have de
clined from 53 to 44 arrests. Although adult arrest statistics were 
not availa,ble.. investigations in San Mateo indicate that adult arrests 
for marijuana violations have decreased similarly. 

ii 
The San Ma'tr60 Police DepartmentJl howeverJl issued 32 citations 

regarding marijuana offenses during the first 11 months of 1976. 
The police department has not reduced its manpower assigned to 
narcotics or its approach toward actively pursuing cases involving 
large quantities of marijuana. For example, approximately 9 of 
every 10 arrests made for violating marijuana. laws are still made 
by patrolmen as opposed to investigators. 

Table V -7 compares arrest data regarding marijuana by the Los 
Angeles Police Department for the first 11 Inonths of 1976 to the 
same period in 1975. Although felony arrests for possession of mari
juana for sale and transporting or furnishing marijuana have in
creased .. substantial decreases have occurred in strictly posseSSion. 
arrests and, subsequently .. total arrests~ Those interviewed indi
cated two possible reasons for the decline in Los Angeles: 

Marijuana is no longer considered a major offense. 
Therefore if the person arrested is involved in other 
offenses along with marijuana violations, the other 
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TABLEV-6 

CALIFORNIA STATE'S 75% SHARE 

TOTAL 
MONTHLY 

TIME PERIOD . 
AVERAGE 

" 
j) 

January 1976 - September 1976 $1,227,182 $136,354 I.) 

Jury 1975 - December 1975 439,762 73,294 
c·' 

FY 1974 - 1975 931,174 77,598 

" 
FY 1973 -1974 695,131 57,928 

FY 1972 -1973 929,602 77,467 

The monthly average of July 1972 - December 1975 is $71,571.45, compared to the January 1976 - Septe\Uber 
1976 monthly average of $136,353.52,indicates an increase of 90.5 percent. 

. 

SOU RCI:: A First Report of the Impact of California's Newj\llarijuana Law (SB 95). State Office of Narcotics and Drug Abuse, 
January 1977. 
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TABLEV-7 

LOS ANGELES POLICE DEPARTMENT SUMMARY OF 
MARIJUANA ARREST DATA FOR 1975 AND 1976* 

YEAR 
ARRESTS 

1975 Cl976 

Possession of Marijuarta 13,113 -

Concentrated - 725 

1 Ounce or less - 7,419** 

Over 1 Ounce - 1,093 --
Subtotal 13,113 9,237 

Cultivation of Marijuana 892 765 

Possession of Marijuana for Sale 792 892 

Transporting/Furnishing Marijuana 328 -
1 Ounce or less - 9 

Over 1 Ounce - 379 -- --
SUbtotal 328 388 

TOTAL ARRESTS 15,'25 11,282 

*Statistics Reflect Activity Through November for Both Years. 

** Includos 3,346 Citations. 

Source: Los Angeles Police DSPlIrtment. Administrative Narcotics Division. 
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offenses take priority in terms of prosecution and 
reporting. 

• Police are not as concerned with making arrests or 
issuing citations for misdemeanor marijuana viola
tions and subsequently exercise greater discretion 
in the field. 

Although marijuana arrests in Los Angeles have decreased, sei
zures of the drug have increased substantially. As of November 26" 
1976" the police department had seized 17 ~ 427 pounds of marijuana, 
compared to 4,740 pounds seized during the same 1975 period. The 
department attributes this 2 68-percent increase in marijuana seizures 
to three major factors resulting from the change in law: 

• Marijuana is now more acceptable and thus is used 
openly. 

• Reduced penalties have fostered increases in the 
amounts of marijuana delivered to the area. 

Police informants are more aware of marijuana activity 
and are able to direct raids toward large quantities, which 
are increasingly the target of enforcement efforts. 

However" although marijuana seizures have reportedly increased 
in Los Angeles", the state as a whole experienced a decrease in the 
total amount of the drug seized, according to the State qffice of 
Narcotics and Drug Abuse. 

One area of particular concern to the Los Angeles Police Depart
ment is the reduction in prosecution of cases invc!vingcttltivation of 
marijuana. A department survey of 259 cultivation cases submitted 
to the District Attorney's Office for filing during the first 6 months 
of 1976 revealed that only 25 cases (9.5 percent) were fil)d for cul
tivation. The remaining cases were filed as posseSSion misdemea
nors. The department believes that prosecutors are reluctant to 
aggressively pursue this type of felony case because o{the change 
in marijuana laws. 

The change of law has not created any drastic case10,a,d problems 
in the Los Angeles City Attorney's.,Office.. Even before the change 
in the law, almost all marijuana pbssession cases were being re
ferred fron1 the District Attorney's Office to be filed as misdemea.."'1.or 
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cases. The majority of time spent on these cases by prosecu-
tors in the City Attorney's Office is c<:)nsll!r\ed in reviewing and 
screening cases before filing. After filing, defendants usually 
:make a court appearance and pay an average fine of approximately 
$601 and thus prosecutors subsequently spend little time on the case.' 
Few defendants either fail to appear in court" contest their suit, or 
require appointment of counsel.' 

In the three years prior to SB 95, over half the adult marijuana 
possession defendants, more than 65,11 000" entered a diversion pro
gram in lieu of conventional 'prosecuti(>n. Under the old diversion 
statute, a co.nviction record following a felony marijuana arrest was 
avoided. SB 95 e1;iminated the permanent criminal record for cita
tion cases involvillg 'me <>/mce or less of marijuana. As expected, 
removal of this primary motive for diversion resulted in sharply 
decreased diversion enrollments. 

However, the final amendment to SB 95 was a.provision requir
ing the court to place a defendant with three prior marijuana convic
tions within two years in a drug progrluu in lieu of a fine upon his 
or her fourth conviction. According to state and local spokesmen, 
this requirement has been difficult, if not impossible ... to adminis
ter under the current arrest and prosecution system. Officers is
suing citations for marijuana offenses establish the identity of per
sons in the field, and the defendant is merely required to appear in 
court and pay the assessed fine. There is no permanent identifica
tion systemJl since defendants are neVt~r booked and fingerprinted. 
If a prosecutor wished to place the def,endant into a diversion pro
gram, he would have to prove three prior convictions based on ex
isting local records. As a result, few persons convicted more than 
three times are sent to these program:s. 

Those persons charged and fined fe)r possession of 1 ounce or 
less of marijuana pose an interesting legal problem to the courts 
if they fail to pay the fine. Normally, 'bench warrants would be 
issued for the arrest of defendants who default on their fine. Those 
arrested would be charged with failure to appear and confined in 
jail to satisfy the amount of the fine. The law, however, does not 
permit an arrest and confinement in these cases because the origi ... 
nal offense, possessing 1 ounce or less of marijuana, is not a con
finable offense. 
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FOOTNOTES 

lPortions of this section are taken directly (with editorial modifica
tions) from A Firl:31: Report of the Impact of California's New Mari
juana Law (SB 95), State Office of Narcotics and Drug Abuse" 
January 1977, with the oral approval of the author. 
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SUMMARY 

Before the 1975 Ohio law became effective" first offense possession 
of any amount of marijuana was punishable as a misdemeanor, and sec
ond offense possession as a felony. The recent legislation lowered the 
possession penalty for less than 100 grams to a minor misd~meanor 
punishable by a fine of not more than $100 and for 100-200 grams to 
not more than 30 days and/or a fine not to exceed $250. Other aspects 
of the recent legislation include: 

o In addition to decriminalizing marijuana possession of 100 
grams or less., a graduated bulk amount system is included 
with higher penalties for higher amounts of possession or 
sale. 

• A provision is included that prevents the establishment of a 
criminal record for persons convicted, of minor possession. 

• The marijuana provision includes hashish and hashish oil 
(at different weight levels). 

• The bill contains a retroactive penalty provision. 

• The effective dates were November 21, 1975, for lessened 
penalty portions and July 1, 1976 i for other portions. 

The process of change began when the Attorney General of Ohio in
troduced an omnibus drug bUlln 1974 and again in 1975 that included 
severe penalties for marijuana possession and sale. The marijuana 
provisions were conSiderably reduced in the legislature, and posses
sion of less than 100 grams was decriminalized. The following factors 
were critical to the passage of decriminalization: 

o the inclusion of the marijuana provisions in a larger bill 
rather than as a separate bill, so that decriminalization 
was not an isolated issue, and bargaining was possible; 

o the existence of a highly influential and powerful supporter 
of decriminalization who had the resources to support his 
position effectually; 
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.. the existence of decriminalization supporters in key posi
tions in the House and Senate and particularly in the re
spective Jt<diciary Committees; and 

.. lack of sUbstantial press interest in the mari.juana portion 
of the bill, and press focus on other aspects of the bill. 

With few exceptions those interviewed were supportive of the mari
juana provisions of the law, although prosecution and law enforcement 
personnel tended to be most critical. The areas of greatest concern or 
confusion were the~ 

o retroactive penalty clause; 

o decrimmalized amount level; 

Q laboratory analysis provisions; and 

II c!',duinal record elimination provision. 

Because the legislation is so new (July 1~ 1976) very little impact 
data are available. Preliminary data mdicate, however, that: 

• There has been little hnpact on enforcement .. principally 
police, resources in Columbus o The police still fOllOW 
the normal arrest procedures of detention, fingerprinting .. 
booking, and release rather than the optional policy to is
sue a citation 'at the time of contact. Cleveland .. however, 
has apparently implemented a citation only process and 
may therefore produce enforcement savings. 

.. Opinions are conflicting as to the impact on prosecution 
and court resources. Marijuana sale and bulk amount 
possession cases have apparently not de(.!reased. There is 
some change in misdelneanor (simple possession) cases, 
but its extent is unclear. All cases continue to be prose
cuted, unless the amount seized is too small for labora
tory analysis .. Consequently .. prosecutors continue to pre
pare for and go to court; however .. since the fine is mini
mal, fewer defendants plead not guilty, the cases are 
simpler .. and less time is spent in court. How much less 
time is not clear. Data on the corrections systems are 
currently being cOlnpiled and will be available shortly. 
ApparentlyI' the data will indicate that the number of drug 
inmates has decreased. 
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Health officials in Columbus report little change in health 
facility use. There was little diversion to treatment fa
cilities before or after the law. Crisis contacts are said 
to be negligible . 

POLITICAL HISTORY OF MARIJUA-1\TA DECRIMINALIZATION -
Prior to 1975, Ohio had one of the strictest marijuana laws in the 

United States. First offense posseSSion was a "tnisdemeanol' with up 
to 1 year in prison and a $1J1 000 fine; the second offense was a felony 
with a minimum of 1 year and up to 10 years imprisonment. Intent 
to sell brought 10 to 20 years and actual sale 20 to 40 yearso The 
minimum penalty reqUirements for sale or posseSSion with intent to 
sell were particularly severe and were higher than those for most other 
criln(~s in Ohio, including armed robbery, burglary, rape, voluntary 
ltHll1slaughter, and assault with a deadly weapon. In fact, the U. S. 
Sixth Circuit Court of Appeals ruled in Downey v. Perini (1975)1 that 
the 30-year sentence of a man convic ted of sale and possession with 
intent to sell a small quantity of marijuana was itself cruel and unusual 
punishment. 

197:1 Changt! Attempts 
" 

Although in lfn2 the Ohio legislature revised the Ohio Criminal 
Code.. drug laws were not included because, as one respondent noted, 
"there were already enough controversial elments to be considered. 11 

It was not until 1974 that an omnibus drug bill" HB 1090, was intro
duced into the legislature. The bill had been prepared by the Attorney 
General. 

The Attorney General considered the bill to be suitably harsh on 
dealers and yet to provide some understanding of the problems of drug
dependent persons through a program of diversion to he.alth facilities. 
Penalties for both possession and use were rt ~atively severe. For 
marijuana~ first offense penalties were reduc d to a maximum of 6 
months for possession with mandatory probaLJn unless the court had 
an affirmative reason for denying probation. ...1\11 other violations re
mained felonies, although with lesser sentences than under the previ
ous law (see Table V-8). 

HB 1090 was very popular politically, especially in the House where 
the bill passed easily. HB 1090 also passed nI.ost of its Senate hurdles" 
until it reached t.he Senate Rules Committee .. when it failed, for a num
bel' of reasons. First., the Senate was reluctant to pass the drug bill 
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of an Attorney General who was of another party q Second, opponents 
of the harsh measures" particularly the marijuana portions" who had 
not expected the intl'oduction of the bill, were able to exert consider
able pressure on the Senate Rules Committee. Rather than risk a 
divisive Senate debate" the bill was permitted to die in the rules com
mittee. 

1975 Change Attempts 

Early in the next general assenlbly (January 1975)" HB 1090 was 
reintroduced as HB 300" with somewhat altered provisions. The mar
ijuana penalties were again slightly reduced with first and second of
fense possession treated as misdemeanors" and possession of a buli{ 
amount and sale as felonies (see Table V-8). Unlike the previous at
tempts" the advocates of marijuana decriminalization had asselnbled an 
effective lobby group. The major effort in this direction was made by 
the Governor's Advisory Council on Dr'l11 Abuse" a group that hal been 
established under the previo11s administration pursuant to a federal re
quirement attached to the receipt vf federal drug abuse prevention funds. 
The Advisory Council consisted of 24 members o The most active mem
ber" a prominent businessman" was strongly in favor {'! marijuana 
decriminalization .. as well as the ;';:'J.inimization of penru.,j( anQ pro
vision of treatment for drug users as opposed to drug dc:::'~:",rs~ 

HB 300 had the support of most law enfc:,'cernent agenciesp but 
was opposed by groups such as the r-... i.l.tional Organiza' 1.on for the H(;!
form of Marijuana Laws (NORML) that favored greater liberalization 
of drug lawso 

A second omnibus drug bill, '722 .. was also iE l'odul;~ed and sent 
to the committee. ':'his bill ;;,'8,;::: ·.vrittentor and approved by tl, GOY-

,er1101'''s Advisory C'0~mci1 (vvhh a diss(:~lting vote from the Attorney 
General's representative). BB 722 made all possessi.)ll of It ::;8 tlL.,l 
the b :J,m.ount a minor lnisclemeanor (i. 0 J) fine only) \vith tht' bulk . 
J.rnount determined by the delta-8-'TIrC (f:.':. ';h'~' ingredie: "t) eOlltent 01 
the' substance involvcclQ ThE' hulk amOlhlt ior :)l'dinar:~ larlJua:1a wu. 
a. kilogram (l,ll 000 gl'ams)J) :3ince most seriou8 traffickt:rs dt:alt in 

. kilogram bricks. This bill also introduc€',; the graduat.,d hdi;: amount 
cone cpt; with higher penalti es for possebsion or 3 all,' of ten time:~ the 
bulk amm.:n:to and thE.~ highest pent; ies pO:::ls(~ssion or ::3a1(; of 30 
times the bulk ammmt (:38e 'fable """_8),, Compa.red h, Denaltircs in 
th 'r' t' I" , -lI'P 0{'\0 th ' " r-B 79 ') t .,.,',' c,,: "'·';'1 1 l'c1

, e e."lS lng av, 01 .:J <lV, o:::;e 1.1 _1. w~~. we1 ,_ \,,~" ;",.J: e y 1",. 

Becat:se of leniE'lK'Y .. HB 732 \vas not cons] leI'· by many a:::i [;;. 
politically pI bill. However", many of lL.3 provisions werl;' 
transferred ~,~ ID3 300" so that tHe la.tte.1: bill cam·:: ("ut of the 
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subcommittee, it wa3 substantially more lenient. All mandatory im
prisonment provisions were eliminated. The multiple bulk amount 
concept was included, but the actual amount reduced to 200 grams. 
The reduction of penalties was undoubtedly facilitated not only by the 
efforts of the Governor'S Advisory CommitteeJ> but also by the House 
subcommittee, which had a majority membership disposed to support 
th<concept. 

The full House Judiciary Committee heard further testimony on HB 
300. It was generany agreed that the most important testimony was 
that of Art Linkletter and the district attorney from Lane County, Or
egon. Their t('stiroony W8,S nrranged and financed privately and ''''as 
1(1.',,-or<1b1c to :.he low pena~ty portions o~ HB 300. Mr. Linkletter \v·a.s 
infI'lential not only because of his national prominenceJ> but also because 
of the drug-related dE.::uth of his daughte,r, ::;Qth of which attracted sig
nificant and sympathr::tic mcdin attention. The Oregon district attorne~r 
v,ras convincing because he waS able to discuss f;oom practical experi
enee nil} fAfeets (If dc;crimimllizati on. 

Vih h t >li.ly ,'ow ,11ino!' chaL;.Jc3, HB 300 was voL.:<.l out of committee 
and ;;)ent to tht: ,'ulllS(' where :::.. my stHl felt th~/. penalties were too 
lenienlq ..:\8 a f'C'SUltp :"'1inimur::: pendtie:':J 11.' "::'0 retn:::posed. 

Thus f!l'r'!nded, 800;, ,-ed '-NC::' to tho Senat(; Judicl::::ry Com-
lJ.dtf'ejl ,:'1er l ; 1. ',,;~(;:'1t L' Iugh r:; sir: il ~r proce3S. Apparently.~'.h 

she {L "Id '.hEJ Gover:. ",IS AdvL .), y Counc:'l were not in fa\-or 
of the . 1; ,:um pem::lty concl'pt in the House.. draft" but knew that a 
hili with& .. :~ r: inlmLrn penalties ,'ould not achieve House concurl~ence. 

'querL v', emphas;:; ,',as pI,:, d or: multiple bulk amount con" 
(, "'pt, IV:';ic1' " i)i'l.:·"pt 'was supported b.:,' the j1.ttorney General. T "imony 
b(:!ore .' E.,,:\at. J.ldi;:'ia:t7" 'ommittee agaL"l C'~m;jsted of in' 
iuv(}l vc, \v: th mart( lana at th;; national levelp includin :",' L~'l aDS', ) lan, , ,. 
dirc'::to p 

; the National Commissi~ln on Marihuana anC: Drt1g.·,buse, 
~Jnct the )riJ'Y;ipd :::~uthor of the COl:::umel ;1$ Union H;porr n Licit and 

'~cit Dr'ugs. Videutapea of the testirr:ul1;r of Mro I/.,uLicLter and the 
\. ,,'ego!: ('r·,;:; attorney were presented i::i~; '(1'$ sequences of film 
from a drt.;z.;-related naaoHi..cl news ;."J;rnpathetic to the issue. 
As expected~ HB 300 \vas passec\ md (see T9.ble V-8) became effective 
July 1:.> 1976, except where sentences and penalties were less than 
under previous law" in which case the law became effective on Novem
ber 21> 1975- Although the Governor's AdviSOry Council on Drug Abuse" 
and particularly several key members of that Council, had been active 
in the passage of HB 300, the Governor himself was not very involved. 
He did not take any active role in the bill as it paE-sed through the legiS
lature" and he signed it on August 22, 1975, without fanfare. 
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,lUthough the media reported the legfslative deliberations and their 
results as the bill proceeded through the legislature, there was no 
public campaign on the marijuana issue. Our interviews indicated that 
the media reported on the drug bill in its entirety rather than concen
trating its emphasis solely on the marijuana provisions. 

IMPACT OF THE LAW 

Very little statistical data exist on the impact of the new Ohio mari
juana provisions at the state level. Although the information collected 
by the OhiD Bureau of Drug Abuse on drug arrests is broken down for 
fnarijuana, 1976 data on a statewide basis were not available at the 
time of publication. Based on the study team's interviews, however, 
the preliminary impac t of the law on law enforcement, judicial sys
tern" and health facilities is discussed below. 

Law Enforcement 

Interviews were conducted with state and local law enforcement 
spucialists and officials. The Columbus Pulice Department does not 
maintain statistical records of law enforcement manhours allocated to 
specific areaS of crihtinal activity such as marijuana. Nevertheless, 
an analys3s of ava.ilable data, as well as the interviewsJ indicate some 
of the probable inlpacts of the law on the use of law enforcement re
sources. 

The impact in Ohio is highly dependent on the' pr-ocedural approach 
taken by localiti.es. For exarnple, the Columbus police force follows a 
complete arrest procedure similar to that pursued under the previous 
law. Some suggested that the process is maintained to q.ssure high ar
rest statistics, which Inay affect funding. However, this procedure is 
not mandatory_ It is also possible under the law to use a citation ap
proach in which a s'ummons is issued at the time of apprehension .. 
with no further police action other than confiscation of the marijuana. 
This procedure presumably results in a reduction of the law enforce
ment resources utilized in marijuana cases. 

In Columbus, IllOSt of the active law enforcement effort is de"',loted 
to sales <i\lld bulk amount possession violators. Marijuana posseSSion 
offenders are not actively pursued .. although they are apprehended if 
obsel~ved unless apprehension would warn dealers of police investiga
tion. With this exception, few posseSSion violators are ignored by 
police once observed. For example, SUbstantiation of the enforce
ment policy of concentrating on traffickers is found in the arrest 
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figures for 1975 and 1976 from the Juvenile Bureaus of the Columbus 
Police Depa:t'tment (see Table V -9). Sale and possession for sale 
arrests have generally been more numerous than simple possession~ 
arrests. 

Arrest statistics for 1976 show a 23-percent decrease in total mari
juana arrests for both Columbus and Cleveland frOlu the 1975 levels 
(see Tables V-10 and V-ll). Statewide data are not yet available. 
The Columbus and Cleveland data suggest lessened police activity~ 
althc'ugh at least in ColumBus the number of officers assigned to the 
drug law enforcement area has not been reduced. The decrease in 
arrests may be attributable to realigned priorities resulting from the 
change in law~ but it is not possible to assign each causality with any 
certainty. Because of the complexity of daily police acti"l,.i.ty, it is 
also n.ot possible to determine the act1;tal .cost or resource savings in 
ar:t'est activity attributable to the law. 

Police time in court may decrease significantly. Because the pen
alties for marijuana possession have been minimized, most defendents 
now plead guilty at ar:t'aignment ary,d accept the fine which is usually 
about $2'5. 00. Xn the Ohio systeril, police do not appear at arraignmentl 

() but they do in i.1 subsequent court appearances. One estimate suggests 
that 80 percent of previous cases and 10 percen~ of current cases go 
beyond arraignment.2 It is further estirr;tated th~.t each court appearance 
requires 2 to 3 hours of a policeman I s time. Therefore, assuming that 
there is only one further court appearance, ~,that, the time required is 2 
hours, and that all arrests go to arr(;lignment, the following approxi-
mate savings can be/-;],ij:t'ived: /- \\ 

Marijuana Arrests 

Percent That Proceed 
Beyond Arraignment 

Police Hours in Court 

Previous Law 
. (1975) 

Columbus Cleveland 

1,019 729 
\} 

815(80%) 583(80%) 

1,630 1,166 

Current Law 
(1976) 

Columbus Cleveland 

559 

75(10%t~'>. 56(100/0) 
'-¢\~" ' 

149 112 

These figures are, of course, only rough approxill?p.tions. Never
theless, the calculation indicates the probability of pollce personnel 
savings unde!' the current law. 
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TABLE V-9 

JUVENILE BUREAU HALLUCINOGEN ARRESTS IN COLUMBUS t OHIO 

c?/ 
POSSESSION 

TIME SALE FOR SALE POSSESSIOI')! 

1975 
c 

Total 221 202 169 

Monthly Average 18.4 16.8 14.1 

1976 

January 15 3 0 

Fe;bruary 21 0 ·14 

March 18 2 15 

April 8 0 12 

May 26 3 18 

June 39 2 16 

July 39 0 3 
c 

August 22 0 5 

September 28 0 11 

Monthly Average 24 1 .. 1 10.5 
" 

II 

1 These figures are for all "hallucinogens" including LSD and mescaline as well as marijuana and hashish. How,;ver. the 
major portion ofthe arrests are for marijuana. . 

SOURCE: Juvenile Bureau, Columbus (Ohio) Police Department. 
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TABLE Y·lO 

MARIJUANA ARRESTS IN COLUMBUS, OHIO 

AGE GROUP 

Juvenile (10·17) 
~, 

Adults 

18·24 

25-34 . 
35+ 

", >' " 

TOTAL ADULT 
-""1, 

Source: Columbus Police Department 

170 

1975 

120 

677 

188 

34 

899 

il 
Ii 

1976 % CHANGE 

56 '~53 

518 -23 

154 -18 

18 ·47 

690 ·23% 

T 
ft 
.II 

~ 
l 

1 

TABLEV·ll 

MARIJUAN A ARRESTS IN CLEVELAND, OHIO 

'.~ 

'.~ 
1975 1976 % CHANGE \ 

Total Arrests 
' l, 

729 559 ·23 
" 

!f 
), 

Source: Ohio 80reau of Drug Abuse. .' I 
i 
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/ Jrl;:Ucial System 
-:JJ 

In Ohio, felony cases are tried in county court and misdemeanor 
cases in m'U.'1icipalcourt. Therefore, marijuana cases are split be
tween the two courts, with sale anqJ,?pssession for sale cases going to 
the county court. Generally,,:'the numb ex: ,of nlarijuana cases has not 
shown a sUbstantial change, acco'rdtpg to the Chief of the Criminal Di
vision of the Franklin County Prosecutor's Office. In addition, there 
has been little change in thE) method of prosecution. A check of one 
week's caseload showed that about 12 percent were drug cases, but 
most of these involved heroin or coca.ine.Marijuana cases were an;.6ng 
the lowest in incidence of all types of case before the county court. 

In Franklin County, botb,before and after the current law, few 
sentences inyolved imprisonment, evel1 for marijuana sale. The few 

. defendants t\~at were imprisoned were eligible for II shock" parole, a 
sy~\tem of case reconsideration within 60 days .of conviction. In many 
cas(;;s, the conviction was) expunged after successful completion of pro
bation. Thus, even under the previous strict marijuana law, a type 
of de-facto tJdecriminalization ll existed. Only when the defendant was 
accused of multiple criml"!s, including offenses other than marijuana law 
violations.. were stricter sentences givei:i~ Thus, it can be assumed 
there has been little change under the new law for felony cases. 

In misdemean.or cases, however .. the situation is different. Although 
prosecutors continue to prosecute everyp'o/?session case, except those 
where the amount se'lzed is too small to analyze, such cases rarely go 
beyond arraignment. Under the previQB:s law, where there was a pos-
. .,sfbility of up to $1, 000 in fines, a crimmal record" and the potential 
lor incarceration, r:e,pproximately 80 percent'of the arraignments were 

!l followed by furthe!l" court appearance. In many cases, evidentiary hear
ings were held in c;Jddition to trial, because of the frequent defense tac
tic of submitting l/i.lotions to suppress evidence. As a result, s.:ubstan
tial court resources were used in handling marijuana cases. 

Under the current law, with only the potential of a small fine and 
no criminal record, most defendants plead guilty at arraignment (which 
takes 1130 seconds, II according to one respond~rit). Prel'LrninarY!;lpprOX
imation,s suggest that only 10 percent now go beyond arraignment, thus 
producing a SUbstantial savings in cq-urt and prose~~ution resources under 
the new law. 
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Health Facilities 

Interviews with health care officials in Franklin County and Colum
bus indicate no impact as a result of the law. No diversion progralU 
in marijuana cases has existed before or after the change in law. The 
number of crisis contacts at health facilities was said to be negligible. 

ASSESSlVIENT OF THE LAW BY STATE AND LOCAL OFFICIALS 

Except for some nonspecific concerns by law enforcement and prose
cution officials about the nature and drafting of the statute, most inter
viewed during this study expressed approval of the general philosophy of 
HB 300, including the marijuana portion. HoweverJl several specific 
areas were considered troublesome, and these are briefly discussed 
below. 

Retroacti vi!L 

The statute as passed c('")ntained a provision for tJq.e retroactive ap
plication of penalties. The major difficulty was that in many cases, 
where an arrest had occurred for multiple crimes, the defendant had 
plea bargained to a single conviction on marijuana charges. Conse
quently, he or she would be released from jail under the marijuana 
law revisions but could not, of course, be retried for the other offenses. 
This problem caused considerable uneasiness among criminal justice 
system officials during the transition period. 

Amount Levels 

Most law enforcement and prosecution officials felt that the 100-
gram amount level was too high: too many dealers Ilslipped" through 
on charges of simple possession. These officials felt the 8.IDOunt should 
be closer to 30 grams or 1 ounce" as in most other states. On the other 
hand" some decriminalization proponents argued that the amount was 
too low; that too many small users would be caught, and that resources 
should be concentrated on the very high level trafficker. (There is a 
possibility that an amendment will be introduced in the 1977 legislative 
session in an attempt to lower the decriminalized amount below 100 
grarns. ) 

Laboratory Analysis 

HB 300 as passed had a provision for the analysis of samples to de~ 
t.err.,;1~.le the substance involved and whether it was greater or less than 
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a bulk amount.. This provision required the laboratory to save one half 
of the substance in question for analysis by the accused. Since passage 
of the bill .. an amendment has been passed which allows the prosecution 
to close an initial independent analysis or to save a portion for the ac
cused's personal analysis .. 

Criminal Record Keeping 

HB 300 states that "arrest or conviction for a minor misdemeanor 
violation of this section does not constitute a criminal record and need 
not be reported by the person so arrested. II There has been some dis
agreement as to interpretation. Criminal justice system personnel seem 
to feel .. and it has generally been interpreted" that this section does not 
preclude fingerprinting and maintaining criminal justice files on the per
son arrested.. Those who take this view feel that only reporting outside 
the criminal justice system .. such as to insurance companies or profes
sional schools, is precluded.. Others believe that fingerprinting and 
all other record keeping procedures are not allowable under the law. 
To date" there has been no legislative or judicial clarification of this 
issue .. 
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FOOTNOTES 

lDowney v. Perini, 518 F. 2d 1288 (1975). 

2Judge William Boyland, Columbus Municipal Court, in conversation. 
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TEXAS 

SUMMARY 

The first marijuana taw in Texas was enacted in 1919, in which 
the transfp.r and sale of marijuana for nonmedical purposes were re
garded as a misdemeanor offense, and possession was not listed as 
an offense. The marijuana laws became progressively harsh until 
any offense relating to the po;:>~cssion, sale, or delivery of mari
juana was considered a fel)( ... .lwith a penalty of 2 years to life. 

In 1971, however, six bills to reduce the marijuana penalties 
were introduced in the House. One of these bills survived the House 
Criminal Jurisprudence Committee but' was defeated on 'he House 
floor without a vote. 

The 1973 Legislature continued, with the Governor's support, the 
reform movement begun in 1971. The current law was signed by the 
Governor on June 14, 1973, and became effective on August 27, 1973. 
Some of the reasons considered critical to the passage of the new law 
include: 

the increased use of marijuana among all socioeconomic 
groups, including, particularly, the affluent groups; 

support by most county prosecutors and district attor
neys, because the 2-years to life penalty had become 
almost unworkable; and 

~ the fact that 48 states had already made Some form of 
first-offense posseSSion a misdemeanor made the 
"political climate" amenable to change. 

The new law provides for the following penalties! 

posseSSion of up to 2 ounces: up to 6 months in jail 
and up to $1,000 fine (a Class B misdemeanor under 
Texas law); 

possession of 2 to 4 ounces: up to 1 year in jail and 
up to $2,000 fine (a Class A misdemeanor underTexas 
law); 
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possession of more than 4 ounces! 2 to 10 years in 
the penitentiary and up to $5 .. 000 fine; 

casual transfers (delivery of one-fourth of an ounce or 
less without financial remuneration)~ up to 6 months in 
jail and $1 .. 000 fine; 

• delivery (more than one';.fourth of an ounce}: 2 to 10 
years in thG penitentiary a[;id 0 - $5,000 fine; and 

E_eduction of sentence: all posseSSion and delivery felo
nies could be reduced to misdemeanors at the time of 
sentencing, if the court felt such action would "best 
serve the enrls of justice. II 

POLITICAL HISTORY OF MARIJUANA DECftllVIINALIZATION 

Before 1973, Texas was the only place in the United States where 
a person convicted of possession of marijuana could be sentenced to 
life imprisonment, partly because Texas law considered marijuana a 
narcotic between 1931 and 1973. Thus, when penalties for posses
sion of narcotics were l'aised in an effort to slow the flow of drugs, 
the penalty for marijuana rose also. With the exception of other 
f'narcotic" offenses, posseSSion of marijuana was the fourth most 
serious offense in Texas, ranking just belo'w rape, rob'b:!ry by fire
arms, and murder with malice. 

In 1971, House Bill 549 (HB 549) was introduced, which reduced 
first-offense posseSSion to a misdemeanor and established penalties 
of 10 days to 2 years (the maximum for a misdemeanor in Texas) 
and/ or fines from $25 to $1, 000. Penalties for second and subsequent 
arrests for posseSSion and for sale or delivery were not changed.' 

Five other marijuana bills were introduced in the House in 1971, 
and all the bills were referred to the House Criminal Jurisprudence 
Committee. Only the first bill was passed by the committee. How
ever, the committee reduced jail sentences for first-Cffense posses
sion from 10 'days to 2 years to 7 days to 6 months, increased the 
minim.Uln fine for first-offense posseSSion from $25 to $250, and lim
ited misdemeanor ctjl.ses to cases involving 16 ounces or less. The 
bill WaS defeated on the floor of the House amid efforts to further in
crease the penalties of the proposed bill. 
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Legislative Study 

In 1972, a five-person Senate Interim Drug Study Committee was 
created to conduct a systematic analysis of the Texas drug laws. 
The committee's report contained proposals which would hav-= trans
formed the penalties in Texas for possession of marijuana fron). the 
nation's harshest to the nation's softest. The commit.tee reco):'.ll
mended decriminalization for private possession of any amount by an 
adult and for public possession of less than 3 ounces by an adult. Sale 
of marijuana and the sale, gift, or transfer of any amount to a minor, 
however, were proposed to remain a felony. The committee proposed 
reduction of the maximum felony penalty to 3 years and/or fines of 
up to $2, 000 .. instead of life imprisonment with no possibility of fines .. 

Other marijuana penalties proposed by the committee included: 

simple possession of more than 3 ounces by an adult 
in public, or smoking or other ingestion of marijuana 
in public: misdenleanor fine with a $100 maximum 
(2 years to life in existing law). 

simple posseSSion of any amount by a minor: misdemea
nor fine ($100 maximum) and/orwork assignment. (A 
delinquency charge in existing law .. with the possibility 
of confinement in the juvenile reformatory. ) 

cultivation of the marijuana plant: misdemeanor jail sen
tence (6 months max~mum) and/ or fine ($1, 000 maximum) 
(2 years to life in existing law). 

Executive Branch Prorjosals ----------''1£}';:.,.. --

Although the committee's report received a great deal of attention 
when the Legislature convened in January 1973, the Governor pre
sented a bill of his own. The Governor's bill proposed that 8 ounces 
be the dividing line between a misdemeanor and a felony. The pen
alty for a misdemeanor was a maximum of 1 year in jail and/or fine's 
of up to $2, 000. If, however, a person had more than 8 ounces, then 
it waS flprel:\umed that the marijuana was possessed with intent to de
liver it." Under this bill, a felony conviction was punishable by a 
prison term of 2 to 10 years--stiffer penalty than the federal max
imum of 5 years for approximately the Salne offense, but still lower 
than the then existing law. The 8 ounce proposal also applied to mix
tures of marijuana and other substances whose total weight was more 
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than 8 ounces. As in federal law and most state law, the misdemeanor 
penalty was limited to first offenses only. Second and subs(::quent pos ... 
session offenses of 8 ounces or less carried prison terms of 2 to 10 
years and/or fines of up to $5, 000. 

Legislative Proposals 

Two days after the Governor introduced his bill, the chairman of 
the Senate Interim Drug Study Committee held a press conference to 
announce the cosponsors of the committee's bill. The committee's 
bill differed from the committee proposals in only one respect: pos
session of heroin waS a felony instead of a misdemeanor, with max
imum penalties of 3 years and $2 .. uOO. In addition, the cJ.1airman 
criticized nearly everyone of the Governor's marijuana and mari
juana-related provisions. Included among these criticisms were the 
fact that the bill did not contain provisions for resentencing and ex
pungement of records, nor did it distinguish between commercial 
distributors and small not-for-profit transfers. The bill was also 
criticized because it gave a law enforcement agency, the Department 
of Public Safety, the power to conduct drug education programs and 
to supervise drug research. 

Compromise Legislation 

The Governor's bill and the committee's bill" which represented 
philosophical opposites, fostered four substitutes in the House and 
Senate during the 1973 Legislative session. Because of the polari
zation, the Senate convened a conference committee to develop pro
posals on which both the Senate and the House could agree. The con
ference committee offered a fifth substitute bill .. which established 
the cutoff point for possession misdemeanors at 4 ounces (it had been 
1 ounce in the House and 8 ounces in the Senate) with the following 
maximum penalties: 

possession of up to 2 ounces: up to 6 lnonths in jail 
and/or up to $1, 000. (The House bill had the same 
penalty for 1 ounce, but anything over 1 ounce had been 
a felony.) 

• possession of 2 to 4 ounces: 2 to 10 years and up to 
$2, 000. (A felony in the House bill and a 7-day/$200 
lnisdemeanor in the Senate version). 

• posseSSion of more than 4 ounces: 2 to 10 years and up 
to $5, 000. (This felony penalty applied to anything over 
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an ounce in the House bil~ but didn1 t take effect in the 
Sonate bill unless a person had more than 8 ounces.) 

casual transfers (delivery of one-fourth of an ounce 
or less without financial remuneration): up to six 
months in jail and up to $1~ 000. (The House penalty 
was the same, and it was 7 days and $200 in the Sen
ate version, tilnd a felony in the Governorts original 
bill. ) 

delivery (more than one-fourth of an ounce): 2 to 
10 years and up to $5,000. (This was also the Senate 
penalty. After the Governor proposed 2 to 20 years, 
the House raised it to 2 to 90 years.) 

• reduction o~,:sentem~e~ all possession and delivery 
felonies could be reduced to misdemeanors at the time 
of sentencing if the court felt such action would "best 
serve the ends of justice. II (This waS the House lan
guage. In the Senate bill, the reduction, rested on a 
more specific concept--that the individual did not act 
Itfor profit or to further commercial distribution. fI) 

'.' 

Two activities listed as felonies in the House bill but not in
cluded in the Senate bill were also dropped by the conference com
mittee: possession with intent to deliver (2 to 99 years) and delivery 
to a minor (5 to 99 years). In addition, the conference committee 
bill excluded marijuana from the definition of 1/manufacture, II an 
omission that protected people who grew marijuana plants whose 
leaves weighed less than 4 ounces .. though a person in this circum
stance still was open to possession r:harges. The bill also included 
the Senate amendment stating that posseSSion of marijuana should 
not be considered a crime of moral turpitude; and it agreed to limit 
marijuana arrests to people who possessed "a usable quantityfl of the 
drug, a Senate provision the Governor accepted only for marijuana 
and not, as the Senate had intended .. for all controlled suhstances. 
Senate language was deleted that prohibited a prior conviction for' 
possession of marijuana (then a felony .. now a misdemeanor) from 
being used as the basis for revoking or suspending.a drug license 
held by a doctor or pharmacist. 

The same pattern of accommodation extended to the rest of the 
provisions of the new comprehensive drug law in Texas. The House; 
for example, inSisted that the penalties for n'1.anufacture and delivery 
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offenses involving methamphetamines and LSD were non-rll.'gotiable, 
and the penalties in the final bill were 5 to 99 years, almost exactly 
what the Governor wanted. (In the original bill, the maximum pen
alty was life, as well as for most other manufacture and delivery of
fenses.) The substitute bill reduced the minimum for manufacture and 
delivery of heroin, opiates, and cocaine from 16 to 5 years, which 
also passed~ with the maximum again being 99 years (the existing pen
alty was 5 ye ars to life). 

Three other provisions from the more liberal Senate version were 
dropped from the final bill~ (1) expungement of records for first of
fenders, (2) the limit on inspections without warrants, and (3) ex
clusion from prosecution on posseSSion and distribution charges all 
members of the Native American Church who used peyote in bona 
fide religiOUS ceremonies(the Governor's bill had exclude-d from 
prosecution those who had more than 25-percent Indian blood}" The 
Senate also lost what it felt was an important conceptual battle: re
tention of the House provision that decriminalized illegal simple 
posseSSion of narcotic cough syrups. In addition, the Senate was un
successful in maintaining misdemeanor penalties for posseSSion of 
hallucinogens or in defeating a House provision that made it illegal 
for pharmacists to fill narcotic prescriptions, including codeine 
cough syrups, 3 days after the prescription was issued. 

The Senate was not without some ° triumphs, It however. Posses
sion of amphetamines and barbiturates remained misdemeanors (the 
Governor wanted them raised to felonies) .. and the ma..'Cimum penalty 
was dropped from 2 years to 1 (in part because of a general revision 
of the Texas penal code). Manufacture and delivery penalties for 
these substances stayed at 2 to 10 years and were not raised to the 
higher levels that the Gl;wernor recommended. Resentencing finally 
remained in the bill despite the ruling of the Attorney General that it 
repre~ented legislative infringement on executive power •. Posses
sion of marijuana paraphernalia (smoking pipes and roach clips) was 
dropped as an offense, and the penalty for possession of syringes 
and other instruments for subcutaneous administration was reduced 
from a felony to a misdemeanor. In addition, before anyeharge 
could be brought in this regard, at least lIa t.racc ll of the controlled 
subs tance had to be found on the instrument .. a qualification not con
tained in thE. Governorts original bill. 

Finally .. the bill contained some compromise provisions. The 
Senate succeeded in having a separate drug schedule for penalty pur
poses in the final bill .. although LSD and lnethamphetamines were 
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listed with heroin, opiates~ and cocaine instead of with amphetarnines, 
barbiturat{!s, and the other hallucinogens .. as the Senate wished. Re
search and education were transferred from the Department of Public 
Safety to the Department of Community Affairs, the quasi-cabinc~t 
agency in the Governor's office. However .. registration and licensing 
remained with the Department of Public Safety. A liberal provision 
that pern:dttcd the courts to impose misdelneanor sentences on pl~oplE. 
found guilty of possession or distribution if the judge felt tlw individual 
did not act for profit or to "further cOllunercial distribution", IT (which 
at one tirne had applied to aU amphetamines .. methamphetamincs .. hal
lucinog(:ns,ll and barbiturates) .. was limited in the final bill to posses
sion felonies involving amphetamines" barbiturates .. and hallucinogens 
other than LSD 0 

The Senate passed the bill by a vote. of 24 to 7.. and the House voted 
8-1 to 58 to accept the conference committee billo Two vveeks laters> 
the Governor signed the bill into law on .Tune 14., 197a", and the new 
act \VEmt into (~ffect on August 27, 197:30 

FEDERAL INT ERPRETATION 

One question remained" however; was resentc'ncing for marijuana 
offenses constitutional? On October 10", six weeks after the new law 
went into effect .. the Texas Court of Criminal Appeals ruled that it was 
not.. In a unanimous opinion", the five -man court held that resentencing 
was an infringement on the powers of commutation and c:1emency the state 
constitution granted to the Governor'., thereby rejecting arguments that 
resentencing did not interfere with these powers. (The case involved a 
University of Texas student who pleaded guilty in 1971 to possess:'. ,n of 
21 pounds of marijuana and was sentenced to 25 years in prison. tnder 
the new law, he could not have been sentenced to more than 10 years). 

Three weeks later .. on October 31 .. the same day the court refused 
to reconsider its ruling, the Governor asked the Board of Pardons and 
Paroles to review the cases of offenders who.. though serving time for 
a marijuana possession felony.. would have received a misdemeanor sen
tcnce if they had been prosecuted under the new law. However .. the Gov
ernor made it clear that this request applied only where there were no other 
aggravating circumstances .. The first seven people were not released until 
January 1" 1974$ and a month later, 10 more were released. By 
}\!ay 14, 1974, 95 persons had been identified" certified as having served 
the maximum sentence according to the proviSions of the new law, and 
released. But because the new drug law did not include a provision for 
expunction of records.. the felony conviction remained a part of each per
son I S record", even though such an act no longer was considered a felony 0 
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ASSESSMENT AND :o.vrPACT 

Almost unanimOUSly, those interviewed supported the provisions 
of the new marijuana bill. Law enforcement personnel indicated 
that they were in favor of the misdemeanor clauses of the la.w$ since 
these provlsions did not affect their efforts to pursue sale or deli'v
ery cases, which are their first priority and which remain a felony. 

Prosecution personnel tended to reflect more unfavo.l'ably upon 
the ('ffects of the law, because of the increased caseload in the mis
demeanor courts (Cou.nty Criminal Courts at Law). The shifting of 
a large volume of marijuana cases from felony courts (District 
Courts) to misdemeanor courts, without a mandatory inc.re,ase in 
the number of courts, has caused problems in sorre counties and 
ha.s increased plea-bargaining practices. Conversely, the shift.ing 
of these cases has reduced the caseload of felony courts, which 
t'C'spondents viewed as a positive effect of the law. 

Table V-12 shows the total number of marijuana arrests in Texas 
from 1970 to 1975. During this period. m.arijuana arrests in Texas 
have inc1'oased226 percent. This table also shows that the percen
tage of marijuana arrests to the total drug arrests increased so that 
by 1975 three out of every four drug arrests were made for marijuana 
offenses. According to state arrest statistics, apprOXimately 50 per ... 
cent of those arrested for marijuana offenses are 20 years of age or 
under. 

Approximately 82 percent of the total marijuana arrests arc filed 
as misdemeanors. During 1975, 19,427 new marijuana cases were 
filed in County courts in Texas, and 12, 821 cases, or 66 percent, 
resulted in guilty pleas. During 1975, 292 persons were committed 
to the Texas Department of Correc tions for marijuana offenses, 
which represents 30 percent of those committed for drug related of
fenses. Approximately 57 percent of those were less than 25 years 
of age. 

The data from the criminal justice system in Texas reflect obvious 
increases in total activity involving ma:tljuana offenses Over' the past 
several years. Interviews with law enforcement officers aSSigned to 
narcotics investigations in the Austin .. Dallas, and Houston Poliee De
partments indicate that: 

. Little or no change has occurred in the aSSignment of 
police personnel to inves ligate narcotic cases. 
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TABLE V-12 

MARIJUANA ARRESTS IN TEXAS 

YEAR 
TOTAL MARIJUANA PERCENT OF TOTAL 

ARRESTS DRUG ARRESTS 

1970 7,247 61 

1971 7,819 64 

1972 I 9,036 57 

1973 19,266 79 

1974 24,327 72 

1975 23,602 74 

184 

r . 

• Dallas and Houston still follow the normal arrest pro
cedures for booking and arraignment of those charged 
with misdemeanor violations of the marijuana laws. 
Since September 1975, Austin has had a de: ~Jartment 
policy permitting field release for persons possessing 
less than 4 ounces of marijuana if, under certain cir
cumstances, the arresting officer feels such release is 
warranted. 

Arrests for sale and possession of marijuana have in
creased in the three cities from 1972 to 1975 as follows! 

· Austin - incre ase of 93 percent; 

• Dallas - increase of 50 percent; and 

• Houston - increase of 59 percent. 

• Although all three police departments indicated that in
vestigative priorities were given to sale cases l respond
ing to citizen complaints regarding persons possessing 
marijuana also received priority response and waS tak
ing increasing amounts of time. 

• Pelicy for patrol officers has not changed, and officers 
are instructed fa fully enforce all marijuana laws. 

· Little dis';retion is exercised by the police in the filing 
of marijuana cases as felonies or misdemeanors. Those 
interviewed indicated that the 4-ounce dividing point. was 
closely adhered to. 
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COLORiVJO 

The obji~ctive of the site visit to Colorado was to document the 
process of change that resulted in Colorado's 1975 law eliminating in
carceration as punishment for the simple possession of marijuana .. 

SUMMARY 

Colorado's current marl.Juana law was passed in 1975 and beca:rlle 
effective on July 1, 1975 0 Possession of marijuana remains a crim
inal offense; however, nonpublic possession of less than an ounce is pun
ishable by a maximum penalty of $100. A citation-type arrest proce
dure is mandatoryo Public display Ol" consumption of less than an ounce 
is punishable by a mandatory fine of $100 and imprisonment of up to 15 
days. Possession of more than 1 ounce is punishable by up to 1 year 
imprisonment and $500 for a first offense and up to 2 years and $1, 000 
for a second offense. 

Penalties for sale are 1 to 14 years imprisonment and up to $1, 000 
for a first cffense and 5 to 30 years and up to $5,000 for second and 
subsequent offenses.. Gratuitous transfers are punished by the Sallle 
penalties that apply to simple possession .. 

Until1975~ 111arijuana was classified as a narcotic drug and subject 
to more severe penalties than the non-narcotic drugs inthe IIdangerous 
drugs ll category.. The first convl.ction for simple possession of less 
than 1/2 ounce was punishable by up to 1 year imprisoUlllent and $500p 

and a possession of more than 1/2 ounce was punishable by graduated 
penalties depending on whether it was a first, second, or subsequent of
fense. (These penalties are summarized in Table V-1S .• ) As early as 1967, 
this classification had been questioned, but no substantial change was 
made. In 1973, a legalization bill was introduced that provided for state 
regulated (and taxed) sale. This bill was not successful. 

In 1974 and 1975, the courts upheld two cases for convictions on 
marijuana charges" but they seriously questioned narcotic classifica
tion and urged the legislature to change the law. 

In 19741 the city of Denver passed a city ordinance that reduced 
penalties for possession of less than one-half of 1 ounce to a maximum 
of $300 and 90 days in jail.. The ordinance also contained a provision 
for a citation-type appearailce procedure following arrest. 
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In 1975, the state followed Denver's example by introducing new 
marijuana legislation. Three basic alternatives were debated: 

9 maintenance of strict penalties, including incarcera
tion, for possession and sale offenses; 

• reduction of penalties for simple possession but main
tenance of a miniInal judiciaUy discretionary jail sen
tence (e. g., 10 days); and 

o elimination of incarceration penalties for simple pos
session. 

Those legislators who supported the first category were clearly in the 
minority. Most of the debate concerned the second and third types. A 
compromise was reached; ttpublic ll display or consumption would be 
punishable by a 15-day jail sentence, but no incarceration would be 
assodated with "nonpublic lt possession. The bill passed the House 
36-25 and the Senate 19-16 in late spring 1975 and became effective 
on July 1, 1975. 

Our interviews indicated that the Colorado marijuana bill passed 
for several reasons: 

• The bill appealed to both conservatives and liberals, 
since both viewed it as a means for reducing govern
ment intervention into pel~sonal privacy and for di
verting criminal justice resources to better use. 

• The bUI had the active support of influential legisla
tors, such as the Senate majority leader .. 

o Testimony in favor of the bill came from responsible 
officials and respected members of the community, 
and there was little formal opposition. 

• Press response was favorable., and public opposition 
was minimal. 

• The Colorado Supreme Court explicitly questioned the 
clarification of marijuana as a narcotic under the prior 
law and threatened to find tbat law unconstitutional if no 
legislative action was taken. 
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The penalty structure of the bill, particularly the dif .. 
ferentiation between public and no public display or con
sumption, was designed to be acceptable to a majority 
of legislators. 

The Colorado law has been at least partially succes?ful in achieving 
the objectives of the legislature: to reduce expenditures of oriminal 
justice system resources in marijuana cases, and to reduce the per
sonal impact of the bill on offenders. The a.vailable data as well as 
subjective estimates by criminal justice system officials suggest 
that usage has not increased substantially, arrests have been re
duced .. and the length of exposure of each ca.se to the criminal justice 
system has been reduced. 

LEGISLATIVE AND POLITICAL mSTOBY 
~~-'"'. -

Under Colorado law, drugs are divided into two categories: nar
coUc drugs (includi.ng heroi1'l.~ cocaine~ opium" morphine) and danger
ous drugs (including a.mphetamines, LSDJI barbiturates, and similar 
drugs)" Possession of narcotics is generally a felony offense; posses
sion of dangerous drugs ifl generally a, misdemeanor. Before 1975, 
based on the federal e:g:ample during the 1930s, marijuana had been 
classified as a narcotic. Concern about the appropriateness of this 
classification had been voiced in a 1867 legislative study. However, 
since there seemed to be confusion about what marijuana was, no 
legislative change was made~ 

The Committee recommendation is that marijuana be 
left unchanged in the narcotic classification at least 
until the issue is clarified on the baSis of fuy-ther re
search by the federal govern.ment. 1 

~ 1973 Attempt at Change, 

In 1973, several Colorado legislators attempted to change the 
marijuana law and introduced House Bill No. 1557 .. liThe Madjuana 
Revenue Code of 1973. II HB-1557 was a legalization bill which made 
it lawful to both use and sell marijuana. The legislative declaration. 
attached to the bill stated among other things that: 

present laws divert police and prosecutors from 
action against serious crimes, overcrowd oU,r 
courts and jails, and under'mine respect for law 
and order. 
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This statement summarizes what for many. decriminalization sup .. 
porters in Colorado was a key argument in support of decrimina
lization. 

Under HB-1557" marijuana sellers would be licensed by the state 
and sales would be taxedo Up to 5 percent of the p]:oceeds would be 
used to administer the law; the remainder would be placed in the old 
age provision fund .. 

As expected" HB-1557 created a furor" no one expected it to pass, 
and it did not emerge from the House Business Affairs Committee to 
which it had been referred" 

Judicial Involvement 

In 1974" the Courts became involved in the marijuana controversy .. 
,£t"'our defendants who had been arrested for possession or sale of mari
juana and convicted in a lower court appealed to the Colorado Supreme 
Court on the grounds that marijuana Was not a narcotic and that there
fore they should not suffer the consequences of a felony conviction un
der the narcotic drug laws •. The Court upheld the conviction (5-2)", but 
stated: 

We reach this result reluctantly" noting the opinion 
of our respected colleagues on this issue backed by 
respectable medical and psychological evidence that 
marijuana is not a narcotic and is less harmful than 
many drugs which result in lesser punishment.. In
deed~ our only measurable difference of opinion with 
those who dissent from the majority is our view of 
the role of this court as constitutional arbiter, which 
is well defined in our past decisions .. 

As we are but one of three branches of government 
in this state" Colo. Const", art .. TIll' we have said on 
more than one occasion that we do not substitute our 
judgment for that of the legislature .. 2 

On the question of the classification of marijuana as a narcotic, the 
court concluded: "without an authoritative exception, those medical 
authorities who have examined marijuana have concluded it has no 
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narcotic properties." As a more general statement on marijuana 
laws.. and as a spur to the legislature, the court went on to say: 

Scientific questions aside, we are not unmindful of 
the impact that the continued classification of mari
juana as a narcotic ha.s on the citizens, officials and 
~esources of this s tate 0 A felony is the most ser~.
ous of crimes; a felony conviction can result in the 
loss of liberty and the rights enjoyed by other citi
zens. The iritegrity--and obedience--of the laws of 
this state, moreover, rest .. in the final analysis, on 
the consent of the People. They cannot consent to 
that which they do not believe to be true1 nor can 
they believe what has been disproven in the scienti
fic laboratories of this country. Police conduct 
aimed at the thousands of persons involved in the use 
and dispensing of marijuana~ furthermore.. has often 
given way to overzealous police practices which en
danger the right of privacy. Then .. too" we are all 
too well aware of the heavy burden that the court arLd 
prison officials must bear to process the numerous 
fel::mies which this law precipitates.. These consider
ations cannot be slighted by continued legislative in
activit yo 3 

The Denver Revision 

In March 1974# the city of Denver decided unilaterally to reduce 
the penalties for marijuana possession within its city limits. The iln
petus for the change came from the district attorneyls office which 
felt that the current penalties were incommensurate with the severity 
of the offense.. The new ordinance: 

.. reduced penalties for possession of less than one-half 
of an ounce to a maximum $300 fine and 90 days in jail. 
(State law carried a maximum $500 fine and 1 year in 
jail); and 

o allowed for a summons citation-type procedure which, 
in practice.. was utilized in Slome 20 percent of their 
cases .. 

Our interview~ tndicated that the ordinance has been considered quite 
successful by criminal justice system officials. In the year following 
its effective date .... 1Jt 830 marijuana ordinance violations were filed; 
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in most cases, defendants pleaded guilty and received a $25-50 fine, 
and, in some cases~ a suspended 5-day jail sentence. According to 
a 1975 report: 

The Denver Police Department approves of the new 
procedure" which reduces paper work and allows 
concentration on more serious crimes.4 

Although the ordinance is still in effect" it has been revised to con
form tc? the state marijuana law that was passed in 1975. 

THE 1975 LEGISLATIVE SESSION , 

House Consideration 

In 1975, a House Bill (HB-1027) was introduced and referred to 
the JudiCiary Co:mmittee. This proposed legislation reclassifed 
marijuana from the "narcotic drug ll category (with severe penalties -
see Table V-1S) to the "dangerous drug!! category" provided a $50 
fine (no jail sentence) for possession of less than an ounce" and 
a class 1 misdemeanor penalty for more than 1 ounce. Sale penalties 
remained the same as for other dangerous drugs: 1 to 14 years 
imprisonment and up to $1" 000 in fines. A prOvision was included 
that required a license for the cultivation ofniarijuana, with penalties 
for cultivation without a license identical to those for sale. 

At the informal request of the Colorado District Attorney's Asso
ciation, an amendment Was introduced in the Judiciary Committee 
which increased the penalties for pos§ession of less than 1 ounce to 
a $100 fine and/or 10 days in county jail. Possession of more than 
1 ounce was reduced from a class 1 to a class 2 misdemeanor. The 
cultivation provision was eliminated, and a new provision was intre
duced which allowed the court to utilize treatment, probation" and 
deferred sentencing provisions of the law for possession of more than 
an ounce. This version passed the House .. 

Senate Consideration 

Although the House was considered by media observers to be more 
favorable to the decriminalization concept than the Senate, incarcera
tion for possession of less than 1 ounce was eliminated by the Senate 
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Judiciary Committee. The committee also introduced a citation provi
sion that stated in part: 

Whenever a person is arrested or detained for a vio
lation of paragraph (a) of this subsection (12) the ar
resting or detaining officer shall prepare a written 
notice, or summons, to appear in court ••• 

Fear had been expressed by a number of legis18,tors and law en
forcement officials about the open use of marijuana in public places 
if all jail sentences were removed. To counter this pOBsibility, the 
Senate comlnittee included a provision for a 15-day jail sentence 
in addition to a mandatory $100 fine for public display or consump
tion. 

One final aspect of the Senate bill was that a transfer of less 
than 2 ounces for no payment was to be treated as possession 
rather than sale. 

Perhaps the key supporter .. without whom the bill would have 
almost certainly faHed. was the Senate majority leader.. who sup
ported the bill because he felt severe penalties for nonpublic use 
and possession were an unwarranted governmental intrusion into 
private life. 

On the floor of the SenateJl a number of amendments were intrp
duce\~ and passed. Basically, these initiated penalties for second 
and tl,~lrd convictions of possession of more than an ounce (second 
convi\~tion:: class 5, felony; third or subsequent conviction: class 
4 felohy) and added a provision for possession with intent to sell 
(S to 14 years imprisonment and not more than a $1,000 fine). With 
these amendments" the bill passed the Senate by a narrow one-vote 
margin. 

During this period of legislative action" the issue did not receive 
large-scale publicity and media coverage" and few outside experts 
were consulted. Most of the d~:tib.8r~tionJl including House and Senate 
hearings .. primarily involved discussions among the legislators an~<, 
members of the law enforcement community. The press reported the 
events" but little public reaction was in evidence. Probably the key 
witness at the Senate hearings was a local deputy district attorney" 
who was a firm supporter of the elimination of all jail sentences for 
minor possession. He worked closely with the legislators in the 
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development of the bill and took part in public debate on the marijuana 
issue. 

/1 

Alternative Legislative Positio:q. 

Three positions on the marijuana issue developed" The basic sup
porting arguments for each included the following~ 

. those who suppOrted the ~limination of any jail sen
tence for minor po~session argued that: 

the imposition of jail sentences for private pos
session is an excessive govel"'nmental intrusion 
on personal liberty (people have the right to do 
as they wish in their own home); 

the harm associated with s.erving time outweighs 
any peTs.Qna. 1 harm froni s~\. oking ma:cijuana; 

. . 11 

law enforcement and jUstic~~ystem resources 
should be allocated to more bnportant criminal 
?,ctivities than m.arijuana possession; and 

strict marijuana p03session laws engender dis
respect for the entire legal system among youth. 

" those who su.}:Jported a minimal discretionary jail sen
tence (e. g., 10 days) for simple possession. This group 
essentially agreed with the first group but felt that mini
mal jail sentences: 

would indicate the discouragement policy desired 
by the ,: -'. ':foe' 

{ : .. \ ' 
'~ ] 

would i:::iv~ Some deterrent effect and would help 
prevent both increases in m~Jjuana use and an 
influx; of users from other states; and 

are a minor intrusion on personal privacy and are 
justified by the possibility of damage to others 
(through potential genetic and birth defects)" 
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o those who supported severe marijuana possession penal-

ties argued that: 

<> 

strict laws discourage use, particularly among 
youth; 

marijuana use may lead to the us~ of harder drugs; 
and 

marijuana may have serious harmful medical effects .. 

These three positions had to be resolved to agree upon a final bilL, 
In the conference committee", the major disagreement was between 
those who favored the elimination of all jail penalties and those who 
favored the to-day sentence. 

It was at this time that the Colorado Supreme Court again ques
tioned the constitutionality of the law1s classification of marijuana as 
a narcotic" 5 Again .. the Court reluctantly upheld the sentence; how
ever; L: a press conference inlmediately after the decision .. the Colo ... 
rado Supreme Court Chief Justice stated that if the legislature did not 
reform the marijuana laws; the court would indeed do so judicially" 

In part.. because of this threat of court invalidation of the law; the 
legislature agreed upon a final bill which closely paralleled the lighter 
penalty Senate version. In conference cpmmittee", the proponents of 
harsher penalties were willing to allo:w_-the fine-only penalties for less 
than an ounce possession, as long as-siii.ifer penalties for sale and for 
sale to minors remained in the law. 'I'heJinal bill was passed in the 
House by a vote of 36-25 and in the Senateby 19-16. (See Table V-13 
for a summary of the current and previous law and the major inter
vening billS,,}" The Governor had not actively snpported or opposed 
the decriminalization concept during the legislative deliberations. 
He signed the bill and it hecame effective July 1; 1975~ 

nvIFACT 

The impact of the Colorado marijuana law on the criminal justice 
system is difficult to meaS'llre quantitatively for a l!-urnber of reasons~ 
First", under the old", more severe lawp persons arr.ested for mari
juana posse\~sion were frequently charged with crimes that carried 
lesser penalties (e. g., disorderly conduct). Ii Secondp courts use a de
ferred judgment system,,,, where a case is dismissed if the defendant 
successfully completes a probationary period" Third", statistics are 

195 



I 

D 

TABLE V~14 

ARRESTS FOR MARIJUANA IN DENVER, COLORADO 

----
YEAR AOULTS JUVENILES 

1974 1,741 672 

1975 1,018 4'16 

SOURCE: Denver Anti-Crime Council, reported in Q!my~, 
June 28,1976. 
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TOTAL 

2,413 

1,434 
-

TABLEV·I5 

DRUG AND NARCOTIC CASES IN COLORADO DISTRICT COURTS 

OFFENSES PERCENTAGE DENVER YEAR FILED OF TOTAL 
., 

-' 

1973-74 2,194 22.4 669 

Ii 
\\ 

1974·75 '1,329 12.1 631 

1975·76 1,070 9.8 408 

SOURCE: Annual Statistical Report of the Colorado Judiciary. 
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not kept specifically for marijuana for many criminal justice system 
functions. Finally, changes in procedure and approach did not occur 
simultaneously with the new law, but in many cases preceded it. 7 

NeverthelessJl SOl'Ue preliminary conclusions can be drawn •. One 
of the purposes of the legislation (to shift criminal justice resources 
from marijuana possession to other criminal justice system activities) 
has clearly been fUlfilled, as can be seen from Table V ... 14J1 that pre
sents arrests for simple possession of marijuana in Denver, and Ta
ble V-15, that presents drug and narc(;,o:c offenses in Colorado District 
Court (of which the majority are marijuana). 

,.) 

Table V-14 indicates a 40 percent decrease in marijuana o:..rrests 
from 1974 to 1975. This decrease is sUbstantiated by our interviews 
from a number of sources. For examplejl the Denver Police Cap
tainp although unhappy with the moral implications of the new lawp 

stated that it had reduced arrests and cleared up dockets. 8 Accord
ing to criminal justice system officials interviewed in this study" 
the sunlmons provision of the law also reduces time spent by law 
enforcement officl;.a1s in the arrest process, although this reduction 
has not been quantif~d. 

The court system has also reduced the amount of resources de
voted to marijuana (see Table V-15)o The Annual Statistical Report 
of the Colorado Judiciary commented: 

At first glance" the 2. 6 percent decrease in criminal 
court filings this year over FY 1974-75 raises hopes 
that at last the growth in criminal caSeS over the past 
years has been sternmed" Closer analysis" howeverjl 
reveals that the type of offenses changed drastically 
and for the worse. Drug offenses dropped 19.5 per
cent, and offenses. involving frau(~(predominantly bad 
checks) dropped 13.1 percent. I1-{contrast, a compari
son of last year1s figures to this shows an alarming 
increase in more gerious offenses: from 159 to 283 
cases involving governmental operations (mostly es
capes); from 4,956 to 5,357 offenses against property 
(an 8.1 percent increase); and from 1" 624 to 1" 833 of
fenses against persons (a 12. 9 percent increase) .. 1} 

In addition" cases that do enter the court system may take less 
time to process~ although no statistical information was available. 
According to individuals involved in the judicial process inter
viewed in this study, ;.hore defendants plead guilty under the reduced 
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penalties, because of the minimal penalties associated with convic
tion, and there ale far fewer requests for evidentiary hearings (i. e." 
motions to suppress evidence). 

There may also be a reduction of correction system resources 
devoted to marijuana, although again statistical information waS l?pt 
available. However, even before the passage of the laws only a 
small proportion of marijuana possession convictions involved incc.r
ceration.. .For exar£lple, in 1971-72, the only year for which mari
juana possiession data were available, only 85 of the judicial termin
ations resulted in sentencing to the penitentiary, reformatory" or 
county jail. This represented 13 percent of the 673 total convictions 
and 9 percent of the 963 total terminations. By definition; the num
ber of incarcerations has been further reduced both by the fine--only 
provisions for possession of less than an ounce in the current law" 
and by the provision for summons issuance; which would reduce time 
spent in jail before arra.ignrrlento 
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FOOTNOTES 

lLegislative Committee on Drug Abuse" Report, 1967. 

2 
People v. Summit, 517 Pac. 2d 850 (1974), 183 Colo. 421 (1974). 

4Marijuana City O:;;.'dinance (Denver" Colorado)~ "Analysis of First 
Year of Operations, II prepared by Richard Wood .. Chief Deputy D.A." 
Denver .. Colorado .. May 3, 1975. 

iipeople v" Bennet, 536 Pac. 2d 42 (1970). 

flBea,trice Hoffman" Director of Planning" Development and Researchp 

Office of the State Court Administration, in conversation. 

sQuoted in Denver Post" June 28$ 1976. 

90ffice of the State Court Administrator" p. 72. 
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IOWA' 

SUMMARY 

The objective of this case study was to investigate the recent ex
periences of Iowa with marijuana law, including attempts to decrim" 
inalize simple possession. 

The current marijuana law in Iowa has been in effect since 1971, 
and it provides for the following penalties: 

posseSSion: up to 6 months and $1. 000 regardless of 
the number of convictions, and no amount limit is spec
ifiedi the court may dismiss the case without adjudica
tion of guilt after successful completion of probation if 
the individual has not been previously convicted of a 
dangerous subs tance abuse. 

• sale: first offense, 5 years and up to $1.000; second 
offense, maximum of 15 years and $3, 000. 

sale to minor: maximum 7-1/2 years and $1, 000. 

cultivation: same as for sale. 

• gratuitous distribution: same as for possession. 

Historical, Highlights 

Several attempts have been made to change Iowa's marijuana laws. 
In 1974, a bill waS introduced which would have: 

• decriminalized posseSSion for personal use (less than 
1 ounce); 

· decriminalized gratuitous transfers; and 

· penalized public possession of more than an- ounce by 
a maximum fine of $250. 

This bill was based upon the recommendations of the National Con
ference of Commissioners on Uniform State Laws. The bill did not 
emerge from committee. 
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In 1976~ several bills" to either dea;t'iminalize possession or min
imize penalties, were introduced on thelfloor of the House. The two 
major bills would have provided a maxirr.l.um $100 fine for possession 
of lesp than 2 ounces: one was a civil penalty and the other a criminal 
penalty. Largely because of the parliamentar:r' .. rnaneuvering, dis
cussed lat.er in the Iowa study, neither bill pas~1d. A proposed bill 
providing a ma."{imum 30 days in jail and $100 was then intr~duced and 
passed the House, but because of opposition from both strong advo
cates and opponents of decriminalization, the bill failed in the Senate. 

Iowa also passed a criminal code rev:.sion bill in 1976. Unlike 
other states (Ohio, Maine), howeverJl the Iowa legislature did not use 
this revision as a vehicle for major change in their marijuana laws. 

The basic reason why Iowa has not changed its marijuana laws is 
that a strong constituency for change is lackip.g. :A study published by 
the Iowa Drug Abuse Authority indicates that 'only 10 percent of the 
state population over age 14 has smoked marijuana, far less than the 
national average of 22 percent. Furthermore;. only an estimated 35 
percent of the state's population feels that the "first time" possession 
penalty should be reduced to a fine only (although that is a substantial 
increase from 1974 when 25 percent held that opinion).l Although these 
figures are only indicative .. they provide some idea of public opinion. 
Consequently, legislators do not feel substantial pressure for change, 
and many felt support of decriminalization would be a political disad
vantage. In addition, several philosophical objections seemed preva
lent: 

decriminalization represents moral degeneration; 

. incarceration is needed to deter the use of a "harmful 
drug;rt and 

. marijuana use encourages experimentation with harder 
drugs. 

Although supporters of decriminalization felt very strongly about 
the issueJl they were neither powerful nor numerous enough to con
vince a majority of their colleagues. 
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PROCESS OF CHANGE 

Two udjaeent states, South Dakota and Minnesota, passed mari
juana deeriminalization bills in 1976. Iowa also introduced such log:-
islation,. yet it was defeated. This section 'will document Iowa's ex
pl~rience • 

Use of madjuana is proportionally less in Iowa than it is ~H 117P.ny 
states. and it is less than the national average o A study rele~\se(l 
in March 1976, performed for the Iowa Drug Abuse Authority and 
the Iowa Crime Commi.ssion, indicated that some 10 percent of all 
Iowans 14 and oyer had used marijuana at least once during the last 
year.2 Nationally, "ever users" of marijuana are 22.4 percent for 
youths 12-17 and 21.3 percent for adults, 18 years old and older" 
Also 18.1 percent of youth and 1106 percent of adults had used mari
juana within the past year ,,3 

The st!'uctur(~ of Iowa marijuana use is presented in Tables V-16 
and V-17. The incidence of marijuana use may have inereased slightly 
from 8 perc(mt to 10 percent since an earlier (1974) similar study .. 
although the two percent differential is within the margin of error of 
the two studies. As to the statistical makeup of the Iowa marijuana 
user, the 1974 report stated: 

II One of the s ignific ant findings involving current / re gtuar 
use of marijuana from the study is that 31~t, of all such 
userS are fully employed nonstudents. The stu.dy showed 
that very few of these users smoke on the job and that 
most use oecurs in the privacy of one I s own hom€: or at 
parties. The majority of marijuana smokersJl some 90%, 
were found to also drink alcohol", but most do not purport \; 
the use of any other illicit drugs. 114 

However, as can be seen from Table V-17, the preponderance of users 
are students. 

The history of Iowa's marijuana laws closely parallels the history 
of those in other states. Iowa was the ninth state to pass anti-mari'" 
juana legislation (in 19:n) and" following the federal example, in" 
creased penalties sporadically until the late 1960s. In 1969, the trend 
was revised, and a law was passed that reduced the penalty for simple 
possession from a felony to a misdemeanor with up to 6 months im" 
prisonment and a $1, 000 fine. This penalty structure was included in 
the Uniform Controlled Substances Act adopted by lowa in 1971. 
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AGE 

14·17 

18-24 

25-34 

3949 
.~'- . 

~ 

50 + 

Total 

Total 
Average 
Rural 

Total 
Average 
Urban 

TABLE V-16 

MARIJUANA USE IN IOWA 

(1975.1976) 

% Of MALES 

Urban Rural 

35% 23% 

21 24 . 
> 

6 0 

0 0 

0 0 -- --
13% 12% 

7% 

10% 

% OF fEMALES 

Urban Rural 

26% 9% 

15 6 

3 0 

2 0 

0 0 - ~ 

9% 3% 

SOURCE: The Incidence and Prevafenc;e of Substance Use and Misuse, . -, 
Attitudes and Problems Within Two Study Populations in 
the State of Iowa, Resource Planning Corporation. 
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TABLE V·17 

URBAN MARIJUANA USE IN IOWA 

(1975-1976) 

CATEGORY % OF USERS 

Employed 16 

Student 26 

Unemployed 5 

Single 26 

Married 4 
-

SOURCE: The Incidence and Prevalence of Substance Use and Misuse, 
Attitudes and Problems within Two Study Populations in 
the State af lowo, Resource Planning Corporation. 
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Previous bills on marijuana decriminalization have been intro
duced in the Iowa legislature" but did not progress very far. Perhaps 
the earliest such bill was Senate Bill 1180, introduced in 1974 that 
provided for withdrawing criminal penalties for: 

• possession of marijuana for personal use (under 1 ounce 
was presumed to be for personal use); and 

• distribution of small amount by an individual for no re
muneration. 

Public possession of more than an ounce.. or public dis tribution or 
use, was subject to a maximum $250 fine. 

THE 1976 SESSION 

Iowa underwent a revision of its entire criminal code in 1976. Al
though the revised code has been passed, it will not become effective 
until 1978, thus allowing for changes and improvements as its provi
sions are reevaluated. However, penalties for possession of mari
juana were not included in the original revised code. 

The legislature also conSidered reduction of marijuana penalties 
in 1976 (see Table V-18), A bill was introduced in committee which 
provided a civil fine of up to $100 for possession of less than 2 ounces; 
posseSSion of more than 2 ounces but less than a pound was a simple 
misdemeanor punishable by a $100 fine. Possession of more than 1 
pound was punishable by up to 6 months imprisonment and/ or a $1. 000 
fine. This bill did not emerge from committee. 

However., because floor amendments to the Iowa Criminal Code 
Revision (SF-85) could be introduced, a bill waS introduced (the Hig
gins amendment) which provided for a $100 civil citation for posses
sion of less than an ounce, and a $100 misdemeanor penalty for pos
session of more than an ounce.. with a provision for expungement of 
the latter conviction. Formal public hearings were held, and thear
guments for and agains t decriminalization followed the pattern found 
elsewhere. Supporters argued that marijuana use would not increase 
significantly if decriminalization were passed~ existing penalties are 
far too harsh for the harm done by use, criminal records for users 
are unfair, current laws divert too many resources away from more 
serious crimes, current laws engender contempt for all law, and the 
harmful effects of marijuana are not greater than those of cigarettes 
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or alcohol. Opponents claimed that laws do discourage use, marijuana 
is medically harmful, use of marijuana leadS to harder drugs. and 
decriminalization would represent a breakdown of moral principles. 

The audience at the hearing consisted primarily of young people; 
very few legislators attended. 

Mter the hearings .. an alternate amendment (the Halverson amend
ment) was introduced because several representatives, although fa
voring a reduc tion in penalties,. felt that decriminalization would not 
provide enough of a discouragement policy. The Halverson amendment 
was similar to the Higgins amendment, except that simple possession 
became a simple misdemeanor instead of a civil offense, . and record 
expungement after 3 "lTe ars was provided. 

After the amendment was introduced, a parliamentary move was 
made to suspend debate on the Higgins bill and take up consideration 
of the Halverson bill. This move, it turned out, may have been crit
ical. The Halverson amendment was defeated 44-51 beca~se support
ers of the Higgins amendment joined those who opposed all diminution 
of penalties and voted against it. Had the Higgins amendment been 
considered first and defeated, then according to some observers the 
Halverson amendment would have passed. When the vote was taken, 
however, the Higgins amendment also failed to pass by a vote of 34-60. 

In an attempt to salvage some form of marijuana penalty reduction, 
a cOlnpromise amendment (the Brunow amendment) was int~oduced . 
which treated personal possession of 1 ounce or less as a slmple mlS
demeanor, punishable by up to 30 days in jail and/or a fine of $100. 
The bill also contained the 3 -year criminal expungement record. Pos
session of more than 1 ounce was punishable by up to 6 months in 
prison and/or a $1, 000 fine. This amendment passed by a vote of 
47-40 and then went to the SenateIor consideration. Organizations 
and i~di'Viduals supporting decriminalization decided to oppose the bill 
for two reasons: (1) the penalties were in themselves con,sidered un
acceptably high, and (2) passage of the bill would defuse th.e ~ar~juana 
issue and make it particularly difficult to pass future decrlmmahza
tion measures. Consequently, an intensive lobby effort was mounted 
against the bill. Although some of the opponents of lessened penalties 
argued that this would be a good way to maintain some penalties, the 
majority of these opponents also fought the bill. As a result, the 
amendment failed to pass, 25-20. 

Basically, the arguments for and againSt; diminished penal~ies 
given by legislators correspond to those presented at the hearl.ng 
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which was previously discussed. How~ver~ one particular concern 
frequently mentioned was the alleged illogic of eliminating penalties 
for use, while at the same time providing penalties for sale. This 
problem waS not resolved and remained a conceptual stumbling bloek. 

Legislators were also sensitive to the attitudes of constituents. 
The Iowa Drug Survey mentioned earlier included an attitudinal survey 
on a number of marijuana questions (see Table V~19). Most respon
dents felt there was "something wrong" with smoking marijuana, that 
marijuana was more harmful than cigarettes or alcohol, and that pos
session penalties should not be reduced to a simple fine. However, 
substantially more people agreed and less disagreed with the last 
statement in 1976 than in 1974. In addition, in response to the ques
tion, IfWbat do you consider the best way of preventing drug abuse ?II, 
only 33 percent and 29 percent of rural and urban residents, respec
tively, felt a stricter law enforcement policy waS the solution .. whereas 
54 and 53 percent felt that more treatment and educational programs 
were the best approach. Furthermore .. although some supporters had 
been apprehensive about the political aspects of their position, state
ments by legislators who had supported decriminalization and who ran 
for reelection in the recent election indicated that their position on 
marijuana waS not an issue in their campaigns. Generally, these po
sitions had not been raised by either party, even in those elections 
where the race was extremely close. By implication, the marijuana 
issue was not perceived by legislators as an important one to the vot-

ers. 

The Governor had not played an active role in the Iowa debate on 
rnarijuana decrim:inalization. He had supported and been influential 
in :including reduced penalties for the posseSSion of marijuana in the· 
1971 Uniform Controlled Substances Act adopted by Iowa. During the 
1976 deliberations~ he stated publicly that he did not support the Hig
gins amendment which provided fp;ra,$100 maximum civj,l citation 
penalty for possession of less thffi.n 1 ounce~ and gave as a reason the 
apparent inco,nsistency betweenjii noncriminal approach to possession. 
while ma:intairiing a criminal ~rpproach to sale. One of the Governor's 
assistants stated that the Gove~-ror as general policy wishes the leg
islature to develop its own legisration and decides on any bill 011. its 
particular merits when it reaches his desko 

/( 

As was found in other states .. the media were not considered'by 
those interviewed to have been a highly influential factor i!l the . \ - ---~--------
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TABLE V-19 

RESULTS OF IOWA DRUG SURVEY 

o There is nothing wrong with smoking marijuana as long as a person does so in 
moderation. 

1974 1976 

Rural Urban Rural Urban 

Agree 11% 14% 9% 21% 
Disagree 85% 80% 75% 62% 
Not Sure 4% 6% 16% 17% 

, 
o Smoking marijuana is no more harmful than smoking cigarettes or drinking 

alcohol. 
'" 

1974 1976 

Rural Urban Rural Urban 

Agree 28% 32% 23% 26% 
Disagree 52% 46% 44% 46% 
Not Sure 20% 22% 33% 27% 

o The penalty for III:rrst time" possession ofma;ijuana should be reduced to an 
offense punishable by a rme. 

1974 

Rural Urban Rural 
Agree 21% 30% 33% 
Disagree 6SOia 50% 43% 
Not Stlfe 13% 19% 24% 

SO UReE; The Incidence and Prevalence of Substance lise and Misuset 

Attitudes and Problems within Two Study Populations in 
the State of Iowa, Resource Planning Corporation. 
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Urban 

37% 
41% 
21% 

decriminalization debate. The media reported the legislative deliber
ations but did not mount an extensive public campaign either in support 
of or in opposition to the decriminalization concept. 

;""~:::-
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FOOTNOTES 

l Iowa Drug Abuse Authority, II Incidence and Prevalence of Substance 
Use and Misuse, Attitudes and Problems Within Two Study Popula
tion in the State of Iowa, II 1976 Resurvey. 

~Ibid. 

3Nonmedical Use of Psychoactive Substances, NIDA, Dept. of HEW, 
1976. 

4Intercom" Iowa Drug Abuse Authorl"ty. Vol 5 1\
To 1 J IF b . • .) .1.'1. , , an. e. 

1975. 
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LOUISIANA 

SUMMARY 

The objective of this case study was to investigate the recent ex
perience of Louisiana with marijuana law" including attempts to de
criminalize possession. Louisiana's current marijuana law has been 
in effect since 1972" and includes the following provisions~ 

• possession; 

" 

• first offense# a maximum of 6 months and $500 
fine; 

• second offense.. a iD.aximum of 5 ;>.ears and $2, 000 
fine; and 

• third or subsequ~nt offense" a maximum of 20 years. 

o distribution: 

• first offense" a maximum of 10 years and $15" 000 
fine; and 

• second offense" a maximum of 20 years and $30, 000 
fine. 

a distribution to a minor: a maximum of 20 years and 
$30" 000 fine. 

• cultivation; a maximum of 10 years and $15" 000 fine. 

Several attempts have been made by members of the Louisiana 
legislature to decriminalize simple possession of marijuana; untn 
1976, none of these bills has emerged from cornmittee. In 1976" 
another. amendment to the marijuana law was introduced to change 
the penaltlc3s for possession. As voted out of committee" this bill 
called for: 

• a misdemeanor (criminal) penalty of $200 (maximum) 
for possession of less than 1 ounce; 

J~~;'::'--':.~\" 

• a mandatory citation provi'~)ion if proof of identity and 
promise to appear was giv(en; and 
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• no criminal record. 

Although this bill had the support of the Attorney General, the ma
jority of the Senate considered it unacceptable. A floor amendment 
that added a maximum 30-day prison sentence was introduced and 
passed~ but the full bill then failed in the Senate by a 9-30 vote. A 
compromise hill was introduced on the floor that provided the fol
lowing incremental penalties for possession of less than 1 ounce: 

.. first conviction: a maximum of 10 days and $200 fine; 

'i second conviction: a maximum of 30 days and $400 
fir~e; and 

o third conviction: a maximum· of 6 months and $1" 000 
fine .. 

This bill was opposed by both supporters and opponents of the de
criminalization concept and thus failed in the Senate by a vote of 
10-29. 

In ,s'pite of the strong support of the Attorney General and the 
lack of formal organized oppositionjl the majority of legislators 
considered support of decriminalization to be a politica1Uability. 
A poll showed that 55 percent of Louisiana voters strongly disap
proved of abolishing all possession penalties; only 11 percent 
favored such an abolition. (However~ it is important to note that 
the poll only assessed voter reaction to the concept of abolishing 
~ penalties for possession", not the concepts of penalty reduction 
and civil fines.) In addition" opponents held the conviction that in
carceration penalties for possession were successful in inhibiting 
use, partic1;t].arly among the young. The opinion was also wide
spread that judicial discretion Was being properly exercised in 
current sentencing practices and that there was the!refore no need 
to restrict that discretion" 

POLITICAL HISTORY 

Because Louisiana borders on the Gulf of MeXico., the state 
(and particularly New Orleans) has been an important landing 
place for indi.viduals from Mexico and the Carribean who brought 
cannabis with them. Although Louisiana was only the 15th state to 
pass all antimarijuana law (in 1924)" medical and law enforcement 
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officials were influential in the formation of the first federal mari
juana law. Before 1924" marijuana could be obtained without a 
prescription from pharmacies and on the open market. 

The progression of marijuana laws in Louisiana has since fol
lowed the same pattern as federal and other state laws. Penalties 
increased in severity until the late 1960s~ when marijuana laws 
began to be reassessed. The latest change was in 1972 when the 
penalty for the first conviction for marijuana possession was re'" 
duced from 1 year in the state penitentiary to 6 months in the 
parish prison. In 1972, a proposal was introduced CHouse Con ... 
current Resolution 106) to create a joint committee to study the 
feasibility of legalization or decriminalization of .marijuana. This 
proposal was defeated by a 56-26 vote. Three other bills were in
troduced in 1972 on the decriminalization issue but did not progress 
beyond the comnlittee stage. 

STATE USAGE PATTERNS 

Statistics are not available for the number of marijuana users 
in Louisiana. . However jI one expert estimates that among young peo
ple, 30 percent use it regularly and ane>ther 15 to 20 percent Use it 
sporadically,l Although drugs provide only a small portion of total 
arrests made in Louisiana (2 percent and 4 percent, respectively", 
in 1974)" they nevertheless represent a sizeable investment of crim
,inal justice system resources. In 1974, the last year for which\:",r1I:t~fJ, 

/'were available" a total of 9, 983 offenses were reported .. and 16, o're 
arrests were made for all drug law v:Lolations (44 arrests per day). 
Of all drug arrests, 33. 5 percent weJre for marijuana possession 
(another 13. 7 percent were for marijuana sale or cultivation). The 
data also show that 21.1 percent of all marijuana possession sen ... 
tences involve actual wnfinement., and that the average sentence 
length for marijuana possession is slightly over 6 months. Approxi
rnately 73 percent of all persons in correction facilities on drug 
charges are there for possession of marijuana and only O. 1 percent 
for sale of heroin (see V-20). 

In 1976, a number of senators and representatives from the New 
> Orleans area introduced marijuana decriminalization legislation. 
These legislators felt that current marijuana laws were too sevel'e, 
placed too great a burden on youthful experilnenters who were Unot 
really criminal, 1/ and utilized too large a proportion of criminal 
justice systeln resources. One bill was introduced in the Senate 
(SB 421) and one in the House (HB 659). These bills, anN subsequent 
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TABLE V-20 

MARIJUANA ARRESTS IN LOUISIANA 

Offenses Persons Distribution Rates Drug Sentences 
Reported An-estcd of judicial Dispositions Distribution 

% % % % % 
% 

% % 
% % Total Total Guilty Jury Awaiting ~onfine- Pro-

Drug Drug Plea Trial Tnal Other menf bation Fine Other 

MARIJUANA 6,426 64.4 7,595 47.2 85,3 1.1 4.3 4.3 26.3 42.0 7.1 24.S 

Manufac./Di~trib. 1,863 8.7 2,207 13.7 14.1 0.7 1.0 0.7 5.2 5.1 0.4 1.5 
(29) (28.1) 

Possession 4,563 
45.7 

5,388 
33.6 

71.2 13,4 8.3 3.6 21.1 36.9 6.7 23.1 
(71) (70.9) . 

DRUG SENTENCES SEVERITY DISTRIBUTION !l.larijuana 
Offenders as 

CONFINEMENT' PROBATION' FINES Percent of All 
Drug Offenders 

Avg. High low Avg. High Low Avg • High. low in Corrections System 

.. . 

Marijuana 

Manufac.IDistrih. 02·10-17 10-0.0 0-02.0 02.05-08 06-0-0 0.0·10 235 500 100 7.3% 

Possession 00.06-27 lO.o{) 0.0.06 0·08·26 05{).o 0{).o6 279 750 50 73.1% 

Source: 1974 Crime Statistics Report of the Attorney General of Louisiana. 

1 Figures e)(pr>assed in years-months-days. 

c." 

TABLE V-21 

SUMMARY OF PROPOSED MA).HJUANA LAWS IN LOUISIANA 

POSSESSION 

DISTRIBUTION 

SALE TO MINOR 

CULTIVATION 

GRATUITOUS 
DISTRIBUTION 

,I 
11: 

PRESENT 
lAW 

1 st 0 ffense: 
0·6 mo., $500 

I {';nd Offense: 
0-5 yrs., $2,000 
3rd and Subs.: t 20yrs max. 

I 

1st Offense: 
0·10 yrs., $15,000 
2nd Offense: 
0-20 yrs., $30,000 

0·20 yrs., $30,000 

0-10 yrs., $15,000 
Same as Distribution 

Same as Distribution 

HB 659; SB421 
SB421 (As It Passed 

(As Introduced) Committee) 

:s: 1 oz: $100 civil :S:1 oz::s:$200 
fine (misdemeanor) 
summons only summons only 
otherwise same as otherwise same as 
present law present law 

Committee Vote: 
4·3 

-

-
---

,-~.-

DUVAL FLOOR EBARHAM 
AMENDMENTS FLOOR AMEND· 

TO 421 ~~ENTSTO 

SB421 
-

:S:1 oz: :S:$200 1st Conviction: 
and/or 30 days $'0$200,10 days 
otherwise same as 2nd Conviction: 
present law :S:$400, 30 days 

3rd Conviction: 
Amend. Bill $$1,000,6 mo. 
Passed Failed 
19·18 9-30 Non Public Record 

Maintainable Max. 
of 5 yrs. 

Bill Failed 10·29 

.-

\ 
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changes, are summarized in Table V-21. Both bills related to 
possession of marijuana only and did not cover sale or cultivation. 
House Bill 659, which provided for a civil fine of less than $100 for 
possession of less than an ounce and the issuance of a summons 
rather than the formal arrest procedure, was dot passed by the 
House Committee on the Administration of Criminal Justice. Senate 
BiU 240, which provided for a $100 criminal. fine for the first con
viction only but did not con1-:;,in the summons provision" died in the 
Senate Judiciary Committeb. 

SB 421 provided for a $100 civil penalty for possession of less 
than an ounce and retained the summons-only provision of HB 659. 
Hearings were held on this bill by the Senate Judiciary Committee. 
Testimony was given primarily by state and local officials. The 
District Attorney for East Baton R0uge Parish (one of the more 
populated districts in the state) and the coroner of Orleans Parish 
(in which New Orleans is located) testified against decriminaliza
tion. They argued that the drug was potentially dangerous, lessen
ing penalties would causebcreased use, and decriminalizing pos
session While maintaining crim:inal penalties for sale Was illogical. 

A New Orleans psychiatrist and head of the New Orleans and 
Louisiana State Mental Health Committees of the medical society 
spoke in favor of the hill. He argued that evidence showed few" if 
any, seriously harmful mental effects and that a prison experience 
and criminal record were too great a punishment for youthful ex
perimenters. 

Perhaps the most outspoken proponent of the SB 421 was Louisi
anal.-s Attorney General. He stated that the legal scheme had proved 
ineffective in curtailing the use of marijuana and caused a misallo
cation of criminal justice resources. He stated furthar: 

I believe that experience has shown that more harm 
than good is.:produced by jailing and criminalizing 
individuals who make the misjudgement of possess
ing or using a small amount of mal'ijllana$ 

He then departed from his written statement and spoke of the harm 
that can come from a criminal record and of the disrespect for the 
judiCial system bred by the law 0 He also criticized the diversion 
of criminal justice system resources away from other crime to 
marijuana cases, and in doing so cited the marijuana arrests and 
confinements previously presented in Table V-20. So forceful was 
the Attorney General's testimony, that proponents of the bill decided 
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to rest their case and did not call a Colorado Deputy District Attor
ney,. even though he had been flown from Aspen specifically to testify 
at the hearing. 

After the conclusion of the hearings, the Judiciary Committee 
made changes in SB 421. The maximum fine was increased from 
$100 to $200. In addition, the offense was changed from a civil vio
lation to a n1.isdemeanor to maintain the procedural specifications 
associated with the criminal law. However" a provision was added 
which stated that Ifan apprehension or conviction for such violation 
shall not constitute a criminal record for the purposes of any ad
ministrative or private inquiry. II In this form,t SB 421 was re
ported out of committee to the floor of the Senate by a vote of 4-3. 

The bill received quite a bit of attention on the floor (one sena
tor obtained an ounce of Inarijuana from the police department and 
exhibited it to the other legislators). Concern was expressed that 
the bill would signal approval.. incr ease usage particularly among 
school-aged youth, and eliminate judicial discretion on the imposi
tion of sentences. A provision was introduced to substantially in
crease penalties for possession to a maximum of 30 days and to de
lete the summons ... only enforcement and the elimination of c;t'il'lllilal 
records provision. The sponsor introduced the amendments in the 
hopes that the bill would be killed altogether • The amendments nar
rowly passed, 19-18. The author of the original bill then returned 
the bill to the calendar. Three wee.ks later, a compromise was at
tempted, and the bill was recalled from the calendar for reconsidera .. 
tion. The c\>mpromise measure provided for the following maximum 
penalties: . 

• first conviction - $200 and 10 days; 

• second conviction - $400 and 80 days; and 

• third conviction - $1, 000 and 60 months. 

Under this compromise, a private, nonpublic record would be main
tained for no more than 5 years. The compromise was defeated 10-29. 
The amended bill Was then voted upon and failed 9-30. As a result .. 
no change was made in the current law. 
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In summary, supporters of the bill argued that: 

• Current laws are unfair ... and they penalize only ran
dom offenders, including young people who may be 
only experimenting with the drug. 

Current laws allow for geographically inequitable en
forcement. For example, in New Orleans the usual 
sentence is a small fine plus court costs. In Cameron 
parish, three youths who had one-half joint between 
them pleaded guilty to lIattempted ll possession and 
were sentenced to 45 days.2 Although statistics were 
not available, a number of respondents, including the 
Attorney General, felt that the laws were unevenly 
enforced. 

Current laws divert too many criminal justice system 
resources away from IInlore serious" ~rimes. 

Marijuana use has been proven to be relatively harm
less. 

• Current laws are too great an infringement on per
sonal liberty. 

• Current laws do not discourage personal use, and 
decriminalization has not been shown to cause an in
crease in use elsewhere. 

Current laws engender disrespect for all law " 

The opponents argued that: 

The proposed law could encourage use, while the cur
rent law is a deterrent. 

• Marijuana is physically harmful enough to justify the 
intrusion of the law into personal privacy. 

• Marijuana leads to harder drugs. 

The current law provides crilninal justice system 
with a useful maneuvering tool (for plea hargaining 
and other negotiations). 
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Even if adults should be.al7.owed to do as they please, 
strong laws are needed to discourage use among 
youth. 

• First offenders or posses/sors of Si;nall amounts are 
usually given light sentenceq';! under/the cu:rrent law, 
therefore there is no need for cha.(b.ge. 

In addition to these reasons", the opporients of the bill felt that 
it would be politically inappropriate. Louisiana is generally con
sidered a conservative state ... and although none of the legislators 
reported a strong public reaction to their positions ... a 1975 poll by 
the Baton Rouge Morning A,dvocate indicated that 55 percent of 
Loui::iiana voters "strongly disapprove of abolishing all penalties 
for possession of marijuana for personal use. II Only 11 percent 
favored such abolition. The age breakdown in that poll:3 

Age 

18-29 

30+ 

IIStrongly Favor!l 

190/0 

90/0 

Note that the poll did not assess public opinion on the question of de
criminalization but only on abolishment of, all penalties. In addition 
to undertaking the poll ... the Louisiana media gave the marijuana issue 
high visibility during the legislative debate, featuring frequent arti
cles on the bill l s progress. Editorially the majority of major news
papers favored decriminalization" although this position was not uni
versal throughout the Istate. 

The Morning Adv()cate also undertook a more recent poll (Janu
ary 1977) which is not directly comparable to the 1975 poll because 

. of differences in the question asked. This time the poll inquired 
whether voters favored or approved ita bill to legalize smoking of 
marijuana. II The results of the poll showed: 4 

Position Percent 

l:i'avor 13 
Oppose 70 
Makes No 

Difference 12 
No Opinion 5 
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Note that again. the question concerned legalization .. not decriminali ... 
zation.Marijuana was a visible iSsue in the Attorney General's cam
paignfor re,~lection_ The incumbent Attorney General's opponent 
frequently and publicly criticizedthe formerfs strong public state
ments in favor of decriml:nalization, includine) his legislative testi -:;! 
mony_ Nevertheless .. in spite of the apparent public oPPosition to \\ 
decriminalization cited in the Morning Advocate polls and the high I,:, 
visibi:litjt given the issue by his opponent, the incumbent won and did 
not pe'.t"ceive his position on the marijuana issue to have been politi-

, cally harmful. 

~ 
SUpporters of the bill feel certain that a decriminalization bill 

will be reintroduced in the next meeting of the legislature.. although 
they believe the prospects fot passage are less certain. 

, • '.J 

The Governor of Louisiana did not take a public position on mari
juana during the legislative debate.. and did not attempt to influence 
the outcome in either direction. Since that time he has indicated in 
an interview in a weekly new spaper that he does not oppose the de
criminalization approach. He stated: 

I think the~e is too much made about the 
simple. occasional use of it (marijuana). While 
I would not support legalizing the traffic of it, I 
don't tlr;ink that the hue and cry against the people 
who are caught with a couple of cigarettes is jus .... 

,·tified. No more than I would say that if a person 
were caught with a fifth of Jack Daniels. that he 
should be sent to prison.s 
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FOOTNOTES 
----.....-. ----

1 Dr. Kenneth Ritter.. Chairman of the Mental Health Commi~tee of both 
the New Orleans .and Louisiana Medical Society. Reported ln Baton 
RouCfe State-Times, June 15 .. 1976. R 

2 In Louisiana, an "attemptedll offense is usually'punishable by on.e:-half 
the sentence of the offense itself. 

3 Baton Rouge Morning Advocate, January 11, 1975. 

4 Baton Rouge Morning Advocate, January 20, 1977. 

5 Gris Gris, Vol. 4 .. No. 15 .. Oct. 19-2611 1976 .. Baton Rouge. 
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MAINE 

SUMMARY 

The 1975 Maine legislature substantially reduced penalties for pos
session and sale of marijuana. Possession of marijuana is now punish
able by a civil fine of $200 or less. Possession with intent to sell is a 
criminal offense punishable by up to 1 year incarceration and a fine of 
up to $500. An individual can be charged with either possession or pos
session with intent to sell, depending on the circumstances and regard
less of the amount; however, posseSSion of more than 1-1/2 ounces is 
presumed to be with intent to sell. The law contains a mandatory citation 
provision for all simple posseSSion cases .. unless there is proba.blec:ause 
that the suspected violator is furnisning improper identification. There 
is no distinction between first and subsequent offenses. A summary of 
the penalties associated with the current ~md previous Maine marijuana 
laws is provided in Table V -22. 

The decriminalization of marijuana posseSSion in Maine was passed 
as part of an overall revision of the Maine criminal code. The Criminal 
Code Revision Commission began work in April 1972, and established 
a separate committee for work on the drug laws. In 1973, however~ 
Inarijuana legislation was passed (independently of the Commissionts ac
tivity) which eliminated higher pEmalties for second and subsequent pos
session offenses and penalties for knowingly being in the presence of a 
perso!). in possession of marijuana. The legislation also established 
possession with the intent to sell as a separate offense. 

In 1975, the Commission recommended a penalty structure that pro
vided a $100 civil fine for possession of any quantity of marijuana. The 
Joint Committee on the Judiciary held hearings on the Commissionrs 
recommendations. SubsequentlY3 the committee added a provision to 
distinguish between possession of less than and more than 1-1/2 ounces 
of marijuana to satisfy those who felt that otherwise possession of 
large amounts obviously intended for sale would be decriminalized. A 
separate provision for lninors under 18 was also added to the bill to 
conform to Maine's juvenile code, although the penalties were ess entially 
the same. The bill was passed by the comn:ittee unanimously. On the 
floor of the House, three alternate amendments were introduced, one 
of which was less stringent than the Judiciary Committee's bill .. and 
two of which were more stringent. The alternatives were defeated, and 
the committee version passed by a voice vote. The entire Criminal Code 
Revision passed the House 123-10, and then passed the Senate without 
debate. 
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TABLE V-22 

SUMMARY OF PROPOSED MARIJUANA LAWS IN MAINE 

-
POSSESSION 

POSSESSION WITH 
INTENT TO SELL 

TRAFFICKING OR 
FURNISHING 

SALE TO MINOR 
(Under16) 

GRATUliOUS 
DISTRIBUTION' 

OTHER 
PROVISION'S 

1/ 
I, 

1969 1973 

1st Offense: 11 months, $1 ,000 
max. $1,000, 11 
months 
.2nd Offense: 
max. $2,000, 2 yrs. 

Same as 
trafficking 

1st offense: SAME 
max. 5 yrs., $1,000 
2nd Offense: 
2-10 years,$l,OOO 

Possession penalties 
for being "knOW-
ingly in presence of 
use" 
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PROPOSED CRIMINAL CODe 
CRIMINAL AS ADOPTED 

CODE 

Civil Fine: Civil Fine: $200 
up to $100. Hash ish: 0-1 yrs., 
citation provision ~$500 

0-1 yrs" $$500 
(Intent to sell 
presumed for 
>1~oz.) 

Marijuana: 
0-1 yr., $500 
Hashish: 
0·5 yrs., $1,000 

Marijuana: 
0-5 yrs.,$l,fJOO 
Hashish: 
0-10 yrs., $10,000 

Furnishing; 
same as 
trafficking 

, 



Irnplamentation of the law appears to have b0cn reasonably success
ful. However, some members of the Maine Police Chiefs Association .. 
who continue to be strongly opposed, have threatened to initiate a public 
referendum to reinstate criminal penalties and will almost certainly have 
legislation introduced in the next session to that effect. Legislator::. in
terviewed in this study indicated that such a bill is not likely to pass. 

POLITICAL HISTORY OF MARIJUANA LEGISLATION 

Maine, like many other states, has passed through a series of pen
alty reductions for marijuana offenses. In 1969, first offense posses
sion was reduced from a felony to a misdemeanor (up to 11 months in 
jail and/or up to a $1,000 fine). In 1973, higher penalties for second 
offenses (up to 2 years and $2, OOO) and possession penalties for anyone 
found knowingly in the presence of persons in posseSSion of marijuana 
were eliminated entirely. A separate provision was also added in 1973 
which made the penalties for posseSSion with intent to sell similar to 
those for sale. 

Three marijuana bills were introduced in 1973, one of which involved 
legalization of possession. Hearings were helain w'hich the director of 
NORML~ the former deputy director of the Federai Bureau of Narcotics, 
and a pediatrician and member of the Georgetown University faculty tes -
tified in favor of the bill. However" the legalization bill was unaccept
able to a majority of legislators, and although the bill was reported out 
of the Judiciary Committee,! it was changed by the House to a decrimi
nalization bill. The decriminalization bill was supported by editorials 
from the state's major newspapers but failed to pa3s the House by a vote 
of 78..,47. 

Criminal Code Revis ion 

(rhe Maine Crimin131 Code Revision Commission, which began work 
in April 1972 .. formed a separate working subcommittee to evaluate the 
drug section of the code. Most of the work of the commission took place 
in executive sessions with no press ot' public admitted. 

Commiss ion Re commendation 

Originally the Commission considered the abolition of all penal
ties for private possession of mardjuana (as recommended by the Na
tional Commission on Marihuana and Drug Abuse), but members of 
the Commission felt such a bill would not pass. The Commission 
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therefore recommended a $100 maximum civil fine IO!' possession of 
any amount for the first of any subseque)1t offense, which .. as part of 
the entire criminal code revision, wa~ approved in 1975. 

A primary l'ati0nale for the decihminalization approach was that 
it encouraged proper us e of crim in~[l justice system resource8. In 
its introduction to the proposed code, the commission stated: 

, 

The Commission has been ke/erJ.y aware that the 
penal law can become, and fn some respects al
ready is, badly over -extend\~d. When the law 
teaches such a state it tends ,~o squander preci-
ous and limited social assetsl>.,uch as law enforce
ment and court resources •••• '1:hus one of the tasks 
involved in defining crime has ,been to identity these 
cases and to restrict the law to instances where 
enforcement is to be encouraged, and the p:rohibi
tions to be tak"'n as repres eutative of community 
judgements that are widely and strongly held. In 
the course of making decisions of this sort the Com
mission has recommended dropping from the penal 
law those prohibitions that do not meet these crita.l."'la,1 
including the prohibition against use of marijuana.fl.)r 
one's personal UflB. 

The press particularly emphasized the marijuana provision of the 
proposed code. One government official familiar with the history of 
the code estimated that 80 percent of press coverage of the code con
cerned the marijuana issue. BecaUSe the Commissio1l had recommended 
decriminalization, the concept carr.ied considerable weight in the legis-
1ature. However, the Judiciary Committee evaluated the entire code, 
and one member was assigned responsibility for organizing the study 
of the drug provisions. The committee held hearings on the marijuana 
issue and invited national figures. Almost all testimony supported 
the decriminalization concept, and the testimony was influential in 
convincing a majority of the legislators of the validity of the decrimi
nalization approach. Some legislators expressed concern over the health 
effects of marijuana, but they were impressed by the apparent success 
of decriminalization in Oregon, the arguments advocating better use 
of criminal justice system resources, and the personal and social harm 
to young experin1enters caus ed by maintaining strict marijuana laws. 

Although some lnembers of the Judiciary Committee remained 
opposed to the decriminalization concept .. the committee app~o,:,e? de
criminalization of posseSSion of less than :I, -1/2 ounces ($2G) C1Vll 
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fine), with criminal penalties for possession of more than 1-1/2 
ounces and for sale. (The prevision passed unanimously, which had 
a substantial impact on the full House. The support of conserva
tive members of Jt;.diciary Committee defused the opposition of con
servative members of the House. ) 

Nevertheless, there was opposition to the decriminalization pro
vision on the floor of the House, and alternative amend1nents were 
introduced. Those who wished to offer amendments had been asked 
to submit their material in advance to drafting in accordance with the 
other provisions of the code. Proponents of decriminalization were 
therefore aware of the alternatives and arranged to have a legalization 
amendment introduced so that the decriminali.:;;;ation amendment would 
represent a middle ground; and allowed those who did not wish to ap
pear too lenient to vote against the legalization bill. (The four amend
ments considered, as well as the original commission proposal,. are 
summarized in Table V -23). 

The legalization provision was defeated 122-11, as were the other 
alternatives. The committee version was approved by a voice vote, 
and the entire criminal code was later passed in the House by a vote 
of 123 -10" 

Although the media had spotiighted the marijuana deliberations in 
the legislature, and although some legislators had anticipated public 
response to the decriminalization activity, none of the legislators 
interviewed reported receiving substantial amounts of mail in re
sponse to their position, although they did report some letters both 
pro and con. 

MAJOR PROCESS OF CHANGE FACTORS 

On the bas is of extens ive interviews in nine states" relative to the 
experience in other states, Maine pass ed marijuana decriminalization 
legislation in an atmos phere of deliberation in which pos itions on both 
sides of the issue were formulated objectively and without hy~teria. 
The legislation succeeded becaus e a majority of legislators helieyed 
that (1) extensive devotion of criminal justice system resources t'b_ 
marijuana possession was a misuse of those resources and (2) crimi
nal penalties for simple possession were an unwarranted intrusion on 
person privacy, particularly when much of private use was simply 
youthful experimentation. 
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'"fABLE V-23 

MARIJUANA BILLS INTRODUCED DURING THE 
1975 MAINE LEGISLATIVE SESSION 

Maine Criminal Code Revision Commission: 

Civil fine, up to $100, for possession of any quantity, and for 1st or any subse
quent offense. 

Judiciary Committee: 

Civil fine up to $200, for possession of any amount for personal use. 
Possession of more than 1% ounces is presumed to be with intention to sell; 

penalty: up to 1 year and $500 .. 
For those under 18: juvenile offense, fine of up to $200. 

Amendment A: 

legalization of private use for adults. 
For public use, same as judiciary committee. 

Amendment B: 

Possession of any amount: criminal fine of up to $5\)0. 
Arrest record expunged after one year. 

Amendment C: 

Possession of up to 1% ounces: up to one year in prison and a fine of $500. 
Possession of more than 1% ounces: up to 5 years and $1,000. 
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However .. a number of other aspects of the legislative process are 
noteworthy: 

" Decrlrninalization of possession was part of a large
scale revision of the criminal code" which involved the 
review of medical" social and statistical data on mari
juana. The marijuana provisions were not obscured by 
consideration of the overall code, however, since these 
provis ions probably received more attention in the legis'" 
lature than any other single item in the criminal code" 
and since a number of alternatives to decriminalization 
were proposed. Nevertheless, our interviews indicated 
that the bill may have had substantially more difficulty 
passing if it had been an entirely separate bill. 

• Testimony before the Joint Committee on the Judiciary 
was profess ionally pres ented and convincing to many 
legislators. EspeciallY important was the testimony of 
a District Attorney from Eugene, Oregon who discussed 
successful experiences with decriminalization, and a 
doctor from Harvard Medical School who felt that mari
juana was less harmfulj.o an individual than exposure 
to the criminal justictfsystem. 

• The legislators 1"ho favored decrtminalization took an 
active role in p&ss,age of the bill, rather than a role of 
passive support. 

• Supporters of the decriminalization bill arranged to have 
a legalization amendment introduced on the floor of the 
House, which allowed legislators fearful of constituent 
reaction to report that they had voted against a legalization 
measure. 

• There was no substantial organized oppos ition. 

In Maine, the process of marijuana law <:hange was almost com
p1etely legislative. Except for input by the Criminal Code Hevision 
Commiss ion, members of the judiciary and / or the executive staff 
made Httle contribution. No government agency took a pos ition, al
though the Maine Office of Alcoholism and Drug Abuse Prevention 
played an impprtant and influential role in serving as a conduit for 
information for the state legislature. At least one member of that 
office unofficially advocated the decriminalization approach. 
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Although the Governor had made some informal remarks regard
ing the potential health hazards of marijuana, he did not take a policy 
position and signed the full criminal code bill on June IS, 1975, which 
became effective on May 1, 1976. 

Since the bill's passage, the Maine Chiefs of Police Association 
has been lobbying for ,9, return to more stringent marijuana laws 0 The 
association has threatened to initiate a pubUc referendum calling for 
criminal penalties for marijuana p~ssession. However, such a refer
endum involves a lengthy and expens ive signature gathering process, 
which has not been initiated to date. The association also had legisla
tion introduced in the 1976 legislature. Maine'S proctia1.l:\i'al rules" 
however" do not allow the introduction of legislation in a:13pecial (al
ternate year) session that has already been considered in the previous 
y~ar's regular session •. · A similar bUI will almost certainly be intro
duced in the 1977 session .. although its chances. of passage are not good: 
legislators interviewed perceive the current law as satisfactory to a ma
jority of legislators and the public .. 

IMPACT OF CHANGE 

Because Maine's marijuana decriminalization bill has oeen-in····· 
effect only since May 1, 1976~ the impact that the bIll will have is 
not yet determinable. An assessment of the impact is also compli
cated by the fact that prosecution policy had changed before the ef
fective date of the law. For example, an assistant distriot attor11ey 
in the Portland area indica.ted that the number of cases had already 
decreased by the fall of 19'15" and that these cases were frequently 
"filed on costs. II (A system in Maine in which the defendant pay/il a 
court fee and, although th(~ complaint remains pending" in practice 
further action is almost never taken so that in effect charges are 
dropped.) 

I· 

In 1973, ;!the Maine Office of Alcoholism and Drug Abuse Preven-
tion (then the Commission on Drug Abuse) I.!onducted an attitude and 
opinion survey of police chiefs, sheriffs, county attorneys .. and dis
trict court judges. The survey was taken to '1essen the information 
gap between the criminal justice system and legislative draftsmen 
and state governmental policy-makers. 11 

The survey found that: 

• a majority of police and sheriffs believed that marl
juana use leads to hard drugs, while only a minorfty 
of county attorneys and judges believed so. 
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a ;majority of police, sheriffs, and county attorneys 
believed that ;marijuana use causes loss of motiva
tion, "while only a min9rity of judges believed so. 

... a majority of police believed that marijuana use 
causes aggressive behavior, while only a minority 
of the others believed so. 

Regarding the deterrent effect of the current marijuana laws, only a 
mi.l10rity of all officials felt that thos,e laws deterred casual, experi
mental, or regular use or not -for -profit transfer. The study ob
tained iXJ.teresting results on the questi.on'\of alternatives to the cur
rent law. Only a minority of sheriffs,; county attorneys and judges 
favored a permanent arrest or conviction record for posseSSion of 
marijuana, and a majority of all groups favored the reduction of pos -
session penalties and maintainance of heavy penalties for sale. How
ever-, a majority of county attorneys also favored legalization. 

Compr.ehensive data on marijuana usage patterns in M~ine are not 
available. Because Maine is largely a rural states lower ievels of 
use might be expected than in the nation as a whole, but subjective 
estimates are highly variable, and no clear consensus on levels of 
use emerges. 

,'-;.;;> 0," .0-::-1.-:; 

Arresf( records for marijuana are also incomplete.. In 1973, 
marijuana arrests totalled' 1, 802} and in 1975 they totalled 1,650/ 
showing little change, although it is unclear whether this is because 
of a lack of change in usage patterns ora change in enforcement 
posture. Marijuana arrests constitute by far the largest percen
tage of drug arrests in Maine (89.1 percent of juvenile drug arrests, 
86.1 percell'\? of adult drug arrests in 1'975) .. and by far the largest 
percentage oi'these are for possession. Figures specifically fijI' 
n1.arijuana are' not available for 1976. r.rotal drug violations,. including 
marij'lJ..:::ln8., for the first 6 months of 1976 were 182 for\~'ales and 
593 for possession, for a total of 775. For the months \§:uly - Decem
ber 1976" there were 111 violations for sale and 496 for possession 
of all drugs. Violations for the second.half of 1976 (the law became 
effective May l~ 1976) therefore fell 16 percent for possession and 
39 percent for sale from the levelS of the fi.rst half of 1976. Total 
drug violations for 1976 (1,382) decreased 27 percent from the 1975 
level (1,895). . 

In~pite of the lack of data, subjective estimates indicate a de
crease in criminal justice system resource use since the passage 
of the new criminal code. For example, an informal telephone pall, 
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taken in conjunction with this study, of Assistant District Attorneys 
from the maj/\pr Maine population centers indicated that a substantially 
lower number of cases was reaching the prosecutors office. A Portland 
assistant"CO'L1Uty attorney was aware of only .. 5 or 10 marijuana cases 
processed since th,:effective date of the law, and of only one in which 
guilt had been contested. This was cons idered a mud), lower number 
than under the previous law, although statistics from earlier years 
were not available. The other district attorneys repo:r'ted a similar 
decrease. 
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FOOTNOTES 

lIn the Maine system, a single minority vote in Commi.ttee will allow 
releas e of a bill to the floor. . 

2Federa1 Bureau of Investigation Uniform Crime Report. 

3Maine Criminal Justice Planning and Assistance Agency. 
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MINNESOTA 

SUMMARY 

Minnesota's current law governing the sale and distribution of 
marijuana became effective on April 10, 1976. The major provisions 
of that law include: 

• possession of less than 1-1/2 ounces: 

• first offense - a possibility of a mandatory 4- to 
8-hour education course and a $100 fine; and 

second and subseqttent offenses within two years -
a to 90 days, a $300 fine, and mandatory partici
pation in chemical dependency diagnosis. 

• possession of more than 1-1/2 ounces; 

· first offense - a to 3 years and a $3 .. 000 fine; and 

• second and subsequent offenses - a to 5 years and 
a $5, 000 fine. 

· sale: 

fir.,st offense - a to 5 years and a $15 .. 000 fine; and 

second and subsequent offenses - a to 10 years and. 
a $30 .. 000 fine. 

• distribution to a minor: a to 10 years, and a $15, 000 fine. 

Cultivation is treated in the same way as sale~ and there is no s,ep
arate proviSion for public use. Gratuitous distribution of less than 
1-1/2 ounces is treated as possession. 

Minnesota has undergone a number of successive reductions in its 
marijuana laws in the last half decade. In 1972 .. the penalty for simple 
possession of less than 1-1/2 ounces was reduced from a felony to a 
gross misdemeanor (up to 1 year and $10, 000). In 1973, the simple 
possession (less than 1-1/2 ounces) was again reduced to a maximum 
of 90 days and $300D 
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In 1973, decrhninalization legislation that imposed civil penalties 
for possession was introduced but passed neither the House nor the 
Senate. However, provisions did pass that required simple misde
meanors and mentioned participation in a drug education program at 
the discretion of the court. 

Between 1972 and 1975, a campaign waS mounted by citizens in 
farror of decriminalization. The Minneapolis Tribune conducted polls 
and ran a major m.ultipage article on ITlarijuana. The Minnesota State 
Alcohol and Drug Authority, Department of Public Welfare, commis
sioned two studie>s on usage patterns, one of which was published in 
1973 and the other in 1975. 

In 1975, House File 749 and Senate' File 505 were introduced. 
These bills made possession a petty misdemeanor with first offense 
punishable by a maximum fine of $50 and participation in a drug edu
cation program. A second offense within 2 years was punishable by 
a fine of up to $100, and a third and any subsequent offenses within 2 
years remained a gross misdemeanor. Failure to comply with the 
provisions of the law was punishable as a misdemeanor, but subse
quent compliance was an absolute defense. 

Hearings were held over a period of 2 years with extensivetesti
mony, and the bills were carefully engineered from a political point of 
view. Far example, supportive debate was given by rural conserva
tives rather than urban liberals to enhance the bills ' credibility. The 
bills were passed in their current form, with only first-offense pos
session of less than 1-1/2 ounces or distribution thereof for no profit 
a noncriminal penalty. Participation in a drug education program was 
required. 

Because an extensive effort W,as undertaken to inform judges, law 
enforcement officials, and others of the nature of the new marijuana 
laws, the law has generally been well-accepted and smoothly hnple ' 
mented." The educational program is used by 1/2 of the statels 114 
courts. 

Only citation procedures are authorized by the statute.. although 
there were initially some arrests depending upon the jurisdiction. 
Arrests have decreased subsequent to the new law. One estimate in
dicates that Minnesota may be saving some $3.:5 million annually as 
a result of the law. 
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POLITICAL HIS'},'ORY OF MARIJUANA DECRIMINALIZATION 

Minn~sota has gone through an evolutionary change in marijuana 
penalties. In 1972, the 1957 Narcotics Control Act (based upon the 
federal model carrying felony penalties) was amended to providr.-> that 
possession and distribution of small amounts of marijuana (1c!ss than 
1-1/2 ounces) be punishable as a gross misdemeanor with penalties of 
up to 1 year and a $10,000 fine. This act was partly in responsp to a 
state supreme court decision upholding a felony conviction and a long
term sentence for an individual whc\se pockets had been vacuumed, 
detecting one-1(J~ OOOth gram of marijuana. The l1Umber of mari;juana 
arrests had increased sharply from less than 250 in 1968, to llf.:a1'l;v 
3,000 per year in 1972. Although by 197:3 all marijuana posseSSion 
arrest.s had reached approximately 3,600" convictions were less than 
500 and of these only about 6 percent were given confinement as a dis
position.1 This high level of diversion suggests that de facto decrimi
nalization was already occurring for a large number of cases. In ad
dition, the numbeJ:' of arrests varied geographieally, and the greatest 
number of arrests were of younger Minnesotans. 

In 1973, the legislature further reduced penalties for small 
amounts of marijuana to a simple misdemeanor with mo...xirnum Iwnal
ties of 90 days and a $300 fine. Small amounts were defined as up to 
1-1/2 ounces, or about 20 to 30 marijuana cigarettes, whieh was ~'ts
sumed to be an amount for personal use. Sale of marijuana rcmnirwd 
a felony. 

Considerable ground work for legislative action was bid by an ac
tive and effective advocate and lobbyist, who .. in addition to his back
ground as an attorney and pharmacist, was associate director of tlll~ 
University of Minnesota's Drug Information and Education Program 
(now~' Office of Alcohol and Other Drug Abuse Programming). In 1973 .. 
he introduced and obtained approval fOl~ a resolution by the Hennepin 
County (Minneapolis) Bar As,sociation to make simple POsst'ssion a 
petty misdemeanor. Subsequently, a state bar committee recom
mended reduced penalties and the state bar concurred. The State 
Public Health Association .. Medical Association, and Nursing Asso
ciation adopted similar resolutions. 

The Governor supported the reduction to a simple misdemeanor 
but not the reduction to a petty offense. In the legislature, a bill was 
introduced in the House and the Senate specifying civil penalties for 
first offense possession of 1-1/2 ounce in anyone year of $50,1 and 
second offense in anyone year of $100. Misdemeanor penalties for 
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sale were proposed for the first sale in anyone year and gross mis
demeanor penalties for second and subsequent sales. The House and 
Senate did not accept the reduction to civil penalties but did settle on 
simple misdemeanor criminal penalties. The Governor did not sup
port the original legislative proposal" and many legislators were con
n:rned about the health considerations and the idea that marijuana 
users would progress to harder drugs. 

Major Education Alternative Specified 

A new idea, however, was included in the 1973 legislation. The 
legislation provided that" any person convicted under this section of 
possessing small amounts of marijuana and placed on probation .. may 
be required to tak~ pErt in a Drug Education Program .. as specified by 
the Court. 11 From this point forward; education became the keystone 
to passage of ma.rijuarta decriminalization in 1975. 

Despite the fact that decriminalization failed, supporters of re
duced penalti~s were encouraged by the public and organization sup
port in the 1973 legislature. The Supporters prepared a strategy for 
the 1975 leg,rislative session whic~ included: 

. providing information to the public and gave rnment to 
allay fears of the unknown and lay a factual basp for the 
legislation; 

.. legitimizing decriminalization by portraying national 
advocacy and decriminalization trends; 

· obtaining new legislative sponsors; 

· obtaining effective testihlOny for legislative committees; 
and 

· developing the educational alternative as an operational 
concept. 

Mtldia Coverage 

A number of research>, educational, and public information ef
forts were undertaken from different perspectives. The Minneapolis 
Trib::l1e CO~ducted extensive surveys of public attitudes regarding 
marIjUana m 1972 and 1974. These surveys indicated that one-third 
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of Minnesota's adult popula.tion thought that there was .social accep
tance of the use of marijuana. Older respondents believed the drug to 
be fairly harmful even when used in moderation, whereas the majority 
of younger respondents believed that moderate use is not harmful. 

The Minneapolis Tribune also published in September 1974 a ma
jor in-depth article, under the byline of their senior science writer/ 
editor. The article described the medical/scientific controversies 
surrounding use of marijuana, national trends in reducing marijuana 
penalties" usage levels, and the riSing number of arrests of young 
people in the state for marijuana possession. 

State Studies 

The Minnesota State Alcohol and Drug Authority (Department of 
Public Welfare), the statefs official agency charged with helping the 
citizens of Minnesota face problems of recreational chemical use 
was concerned about what it saw happening under the old law, and the 
variable treatment of offenders by the police and courts, but did not 
take an early stand for decriminalization. It, however, did commis
sion two research works that contributed to public information. In 
1973, a comprehensive incidence and prevalence study was conducted 
regarding the use of illegal drugs within the state. The study deter ... 
mined that 12 .. 5 percent of the adult population, or 341 .. 966 individu
als, admitted using marijuana in violation of the la.w, and that 6 per
cent, or 153,201, were using marijuana on a consistent basis. 

The authority also contracted with the Minnesota Behavioral Insti
tute, a nonprofit charitable research organization, to study and report 
on the use of marijuana in Minnesota. The institute's executive di
rector was an advocate of the educational alternative. The institute's 
report, published in early 1975 during the legislative session, was 
useful during the legislative hearings. The report stated that Min
nesotans were using m.arijuana extenSively, and that there was little 
if any indication of potential public health problems or endangerment 
of the social structure. based upon the viewpoints of representatives 
of area mental health centers and school districts. The report also 
documented national scientific information and the evolution of the 
Minnesota criminal justice system's response to recreational mari
juana use. In a nonadvocacy fashion, the report attempted to docu
ment existing conditions. 

239 



h 
"I 

1976 LEGISLATIVE PROPOSALS 

The legislative sponsors in the House and Senate drafted House 
File ?49 and Senate File 505 to reduce penalties from a Simple mis
deme anor to the following: 

• petty misdemeanor for first offense punishable by a fine 
of up to $50 and participation in a drug education pro
gra.-n at an area mental health center (with a curriculum 
approved by the state Alcohol Drug Abuse Authority); 

· petty misdeme.anor for second violation within 2 years 
punishable by a fine of up to $100 and participation in 
chemical dependency evaluation and treatment, if nec
essary; and 

• misdemeanor for third and subsequent violations within 
2 years with potential requirement of partiCipating in 
medical evaluation. 

The legislation also provided that keeping more than 1 /20 ounce of 
marijuana within the passenger compartment of an automobile would 
be punishable as a misdemeanor. This provision was in keeping with 
Minnesota's "open-bottle law .. " which prohibits alcohol in the passen
ger compartment. 

Finally, the legislation prohibit.e110cal gOTlernments from adopt
ing ordinances with stronger penalties for marijuana use than the 
state. Under Minnesota legal definitions, a petty misdemeanor is 
not a crime. The record of a petty misdemeanor is nonpublic and 
kept only to establish whether an offense is the second or more within 
2 years. Access is limited to the courts. 

To assure compliance. the legislation provided that individuals 
willfully and intentionally failing to comply are guilty of a misde
meanor. However. subsequent compliance would be an absolute 
defense for such a misdemeanor charge. ~he purpose of this pro
vision thel.'efore was to force complicmce. 

Hearings 

Hearings were first held in the House Committee, and subse
quently the Senate. Considerable care was taken as to how the bill 
was handled. The authors were the House and Senate Ie adership, 
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generally conservative members. Those giving testimony were 8. mix 
of recognized practical knowledgeable people, both national and local. 
The testimony began with the deputy director of the National Commis
sion on Marihuana and Drug Abuse, who provided a general overview 
of the commission's findings .. and related how the members started out 
against decriminalization and changed their minds during the course 
of the cOIX'imission's study. Medical doctors representing local and 
state medical societies reassured the legislatm:'o that the critical med
ical evidence was not s'llfficient to impede decriminalization. Police 
chiefs testified that enforcement of marijuana laws was an improper 
use of resources which could be used more productiv'ely on serious 
crimes. A district attorney of Eugene, Oregon. testified that their 
experience with decriminalization had been good: with no Significant 
increase in usage and a very Significant tax savings. In addition, a 
former Deputy Director of the Bureau of Narcotics and Dangerous 
Drugs and Federal Bureau of Narcotics testified that marijuana prob
lems are exagge rate d. 

A St. Paul psychiatrist did warn the committee .. however, that 
medical evidence was inconclusive and indicated the existence of 
"fringe lt studies of medical risk, and stated that marijuana use proc 
duced an amotivational syndrome. The State Bureau of Criminal Ap
prehenSion was opposed to the bill and attempted to organize the op'" 
position. 

The educational requirement was highlighted as a vehicle to direct 
the attention of individuals using marijuana tv the personal risks of 
chemical abuse in general. The idea of educating young people about 
what they were getting into, rather than putting them in jail, was per-
suasive. 

Legislative Debate and Passage 

Following approval by the committee, the floor debate in the House 
was critical. The floor advocates were well-briefed conservatives 
from rural areas; the urban liberals were silent. AftAr spirited de'" 
bate, the bill passed the house easily. 

One senator tried to organize opponents of the bill in the Senate 
into a block which would force retention of the misdemeanor (criminal) 
penalties while providing for an educational program as an addition~ 
penalty. That senator failed in his efforts to block passage of the blll 
but he did succeed in arousing diagreement. and the bilL only passed 
by a few votes in a more restrictive version, making the second of
fense in 2 years a misdemeanor. 
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Skepticism about the education requirement was visible. The Sen
atl~ bill added an evaluation requirement, in which the State Alcohol 
and Drug Authority was mandated to evaluate and report during each 
legislative session on the effectiveness of the education programo In 
conference committ(~e, the Senate version won.. with penalties of a 
pGtty misdemeanor and a $100 fine for the first offense .. and with sub
sequent offenses within 2 years a misdemeanor. 

Legislators and political journalists indicate that the bill passed 
for the following reaSons: 

• The middle class and establishment became advocates 
because the risks to their children of incarceration and 
and its attendant societal and psychological damage were 
felt to be of greater danger than the drug iteseH. 

The educational idea was widely respected as an alter
native to incarceration. 

• The bill handling strategy was well-organized. 

• There was credible support for decriminalization. 

• The belief was widespread that the courts had already 
decriminalized possession in most cases. 

A The experience of the stale with reduetion of penalties 
in 1971 and 1973 was positive. 

· Proponents had presented the n:lOre convincing testimony 
to the Ie gislature. 

The Governorls Po~ition 

The Governor was publicly ambivalent about the bill during the 
legislative process but apparently did little if anything to stop its pas
sage. Upon passage, he announced that he had grave reservations to 
resol ve before he could sign the bill. The Governor was reportedly 
concerned about the pOlitical repercussions of signing the bill and 
stated that he needed to get fUrther information to assure himself that 
the legislation was sound." This initiated a "lobby" with a loud and 
vigorous push to get the Governor to sign it. Upon Signing the bill" 
the Governor stated that his reservations were satisfied. The Gov
ernor's staff ventured that this was done to reassure the people of the 
state about the bill. . 
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Although there was substantial press and media coverage of the 

legislative process, little public pressure was evident either for or 
against dtfcriminalization (with the exception of the organized lobby 
pressure on the Governor to sign the bill). Interviews with elected 
offidals indicated that it was not a significant issue in the 1976 leg
islative campaign. The major sponsors of the bill in both the Senate 
and House were reelected. 

ASSESSMENT OF THE LAW 

Except for some objections by law enforcement personnel and con
tinuing doubts about the efficacy of the educational alternative, state 
and local officials interviewed are reasonably satisfied with the bill 
that passed and think that it is workable legislation. The decrimi .. 
nalization advocates, however .. would like the misdemeanor penalty 
removed for offenses subsequent to the first within a 2-year period. 
Some in the police community believe that decriminalization of mari
juana is symptomatic of a permisSive society, which is causing prob
lems for the police and the law-abiding public. 

State officials are pleased with the pace of the implementation of 
drug education as a penalty alternative, the acceptance by the judges 
of the educational programs, and the extensive partiCipation by area 
mental health boards in conducting the education programs. 

One issue that is now pending before the Supreme Court of the 
State of Minnesota is whe ther an officer has the right to conduct a 
search if he suspects marijuana to be present. The District Court 
held that an officer has such a right. This decision is being appealed 
under the Fourth Amendment on the basis that posseSSion is not a 
crime and the law has no provision for arrest, and therefore a searC':h 
is illegal. 

nvIPACT ASSESSMENT 

At the state level, the Alcohol and Drug Authority (Department of 
Public Welfare) was mandated to implement the education requirement 
of the act. The authority and its contractor, the Minnesota Behavioral 
Institute (MBI), have successfully established acceptance by judges of 
the educational program, achieved agreement by all county area men
tal health boards to deliv6I:' the service, and developed a curriculum 
and set of acceptable instructors for the program. Although judges 
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may make a finding that an individual need not go to an education pro
gram .. they must state reaSons; it is generally considered easier to 
send people to the sessions, and most marijuana cases are in fact so 
diverted. 

Before revision of the statutl~$ local vice and narcotic squads were 
not consistent in pursuing possession cases, but were primarily after 
the big dealer in multiple drugs. Since the change in the statute" law 
enforcement personnel areJ if anything .. less actively pursuing mari
juana possession .. unless it is a means of reaching a big dealer. Pos
session is usually discovered in the process of a traffic violation or in 
responding to a noisy house call. 

Complete data are not available on the proportions of local police 
departments that issue a citati.on" such as are used in traffic inci
dents, versus those that go through a lhnited or full booking proce
dure. St. Paul <lnd other metropolitan police issue field citations and 
book and fingerprint suspects only if they cannot sufficiently identify 
themselves. Those booked are nearly always released on their own 
~ecognizance. Amounts in possession are rarely weighed by police" 

unless the person appears to be sellin~. For felony cases, however, 
complete laboratory procedures are obsel~ved. 

In 1975, before decriminalization, the number of arrests waS 
4,409. Based upon current trends" 2,500 citations are expected PCI' 

year under the new law. A Minnesota Behavioral Institute study indi
cates that the average police officer time per arrest is 37.7 minutes 
which, for a two-person patrol car> involves a unit cost of $26.96. In 
co.ntrast" the iss:rance vi a traffic citation requires apprOXimately 7 
mll1utes, or a unit cost of $5. 04 per a citation. The MB! study there
fore concludes that police costs of over $100" 000 would be saved per 
annum if the citation process was used exclusively by pOlice officers 
and courts. 

The study also estimates potential savings in court and corrections 
co~ts of more than $500,000. This figure is based upon an extrapo
latlOn from a fairly extensive and rigorous investigation of the cos ts 
of public drunkenness processing. It of course assumes a number of 
similarities between marijuana and public drunkenness cases. 

Finally, the study assumes an apprOXimate savings of $2. 9 million 
in drug therapy costs. This estimate is bar/cd upon the federal esti
mate that 19 percent of chemical dependency monies are directed to
ward marijuana users" and the assumption that 70 percent of these 
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costs would be curtailed by the institution of the drug education pro ... 
gram. The current education program, iIt,contrastJ will cost approx
imately $100,000 in its first year" and thehudget for the second year 
is less than $70,000. Subsequent programming will be entirely self
sufficient (funded by program participant fees). 

These estimates are approximate and" of course, the assumption 
may not be completely valid. The study admits that. the limited avail
able data preclude a definitive cost savings projection. Nevertheless", 
the data indicate estimated savings of some $3.5 million

2 
by the change 

froln the previous system to the current decriminalized/educational 
system. 
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FOOTNOTES 

lSource: State Alcohol and Drug Authority, Minnesota Department of 
Public Welfare, The Use of Marijuana in Minnesota, April 1975. 

2Bomier" Bruce" "Projected Cost Disparity for Dispositions, " Minne
sota Behavioral Institute" unpublished memorandum. 
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NEW JERSEY 

SUMMARY 

Under the current New Jersey marijuana statutel' the Controlled 
Dangerous Substances Act of 1970l' possession of less than 25 grams 
of marijuana (5 grams of hashish) is punishable as a disorderly person 
offense with up to 6 months of imprisonment and a $500 fine. Possession 
of more than 25 grams is punishable by up to 5 years of imprisonment 
and a $15,000 fine. A second or subsequent offense is punishable by 
up to twice the penalty for a first offense. Penalties for sale are the 
same as those for possession of more than 25 grams. The full penalty 
structure of the New Jersey marijuan? law is summarized in Table 
V-24. 

Since 1970, reports and recommendations have been issued by ex
ecutive, judicial, legislative, and criminal justice agencies and organi
zations regarding marijuana" A numher of unsuccessful attempts have 
been initiated to change the law. A decrirninalization bill.recently de
feated in the legislature would have penalized possession of less than 
28 grams by a fine of $50 for ea.ch offense. Possession of 28 to 56 
grams would have been a criminal offense punishable by up to 6 months 
imprisonmerit and $500. Possession of more than 56 grams would have 
been punishable by up to 5 years of imprisonment and a $15,000 fine. 

The most notable actions on the marijuana issue in New Jersey 
include: 

• In 1970, the State Supreme Court ruled that a2 - to 3-
- year sentence for a first convi-l:!tion of possession was 

excessive and that first offel1;:;€ SE:.11tepces phould be 
suspended': 

• In 1971, the AppeH: I, ivi~tOn of the 1\0\'1 Jersey Su
perior Court held \,h~ il 2- to 5-year sentence for pos
session and ~'-~le was too strict for the circumstances 
of the case} 

In 1973~ the )lew Jersey Depart;", nt of Law and PuL'~ 
lic Safety issuE' 1. report recol"l ;,ending fine-only crim-
inal pep:altiJi' :n.ple possession: 
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o In 1974 .. the legislature's Drug'Study Commission rec
ommended the decriminalization of possession of less 
than 28 grams. 

• In 1974 .. a statewide poll indicated that 20 percent of the 
population of New Jersey over the age of 18 had used 
marijuana. 

• In 1974" decriminalization legislation was introduced 
but did not emerge from committee. 

• In 1974, a report of a Committee of the New Jersey 
Narcotics Enforcement Officers Association recom
mended decriminalization of possession of less than 10 
ounceS6 However .. the full association adopted a res
olution opposing decriminalization in any form. 

.. In 1975 .. bills for the decriminalization of marijuana 
were introduced and emerged from committee but did 
not reach a floor vote. 

~ In 1976 .. the Attorney General's office issued a report 
supporting decriminalizaEf';"1. 

• In 1976 .. a constitutional challenge to the New Jersey 
marijuana law was initiated •. The case has been ap
pealed to the New Jersey Supreme Court and is now. 
pending. 

• In 1976 .. legislation was introduced to decriminalize 
possession of less than 28 grams. Through a parlia
rnentary maneuver the bill waS nearly killed but 
emerged on the floor of the Assembly and was subse
quently defeated~ 

The history of marijuana legislation in New Jersey is unusual" . . 

A number of major governmental institutions with some relationship to 
the drug field (e. g." the legislature1s Drug Study Commission, the 
Office of the Attorney General) have recommended decriminalization, 
except for the New Jersey Narcotics Officers Association, which spe.,., 
cifically opposes decriminalization. 
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HISTORICAL PERSPECTIVES 

New Jersey1s current marijuana law~ in effect since 1970, reduced 
the penalties for possession to: 

• $600 fine and 6-month maximum imprisonment for pos
session of less than 25 grams; 

.. $15, 000 fine and 5-year maximum imprisonment for 
possession of more than 25 grams; 

.. twice the above penalties for a second offense; and 

.. $15" 000 fine and 5-year maximum imprisonment for 
saleo 

Even in 1970" however" concern was expressed about the appropriate
ness of incarceration as a first-offense penalty for possession of ma.r
ijuana. In October 1970" the New Jersey Supreme Court (New Jerseyls 
highest court) ruled in State v. Ward (57 N. J. 75, 1970) that sentences 
fol." first offenders in such cases should be suspended. This decision 
acted essentially as a directive to lower court judges. Less than 
a year later, in State v. Brennan (115 N. J. Super. 401 .. 19'"ll) .. the 
New Jersey Superior Court reached a similar conclusion, even though 
in this case the defendant lu;td been charged with sale of marijuana. 

In 1973, the Division of Criminal Justice of the New Jersey Attor
ney GeneraIts office conducted a study of the New Jersey drug laws. 
In addition to performing its own research.. the division interviewed 
criminal justice officials in New J.ersey. The division recommended 
the abolition of amount levels and the reduction of penalties for per
sonal use to a disorderly persons offense (technically, a noncriminal 
offense in New Jersey) punishable by a maximum fine of $500 .. Court 
appearances were unnecessary under this recommendation .. The 
qivision concluded; 

There is strong support for the view that 
possession of marihuana and hashish for 
personal use should no longer be subject 
to criminal penalties.4 

The Drug Study Commission 

The New Jersey legislature did not act on the divisionIs recommen
dations in 1973, but set up its own study group (known as the If Drug 
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Study Commissionll
) which was mand:~'t.ed'p among other things" to 

(Istudy the need for revising criminal penalties concerning the posses
sion and! or use of marihuana and hashish. II The Commission pre
sented its first report to the legislature in October 1974 .. 

The Commission's first recommendation read as follows: 

1.. RECOMMEND, that the penalties for the 
unlawful possession of marihuana or hashish~ 
pursuant to Po L. 1970, c. 226 .. § 20 (C.24: 
21-20 a. (3», should be decriminalized in 
the following manner. The Unlawful possessio!! 
of 28 grams (1 ounce) or less of marihuana~
which includes any adulterants or dilutants 
thereof- -or 6 grams or less of hashish would 
be considered a nuisance offense.. subject to 
the confiscation of the marihuana o:c hashish, 
and a $50. 00 fine payable without a court ap
pearance through a procedure similar to non
moving traffic violations. The unlawful pos
session of less than 56 grams (2 ounces) and 
more than 28 grams (1 ounce) of marihuanap 

or the unlawful possession of less than 12 
grams and more than 6 grams of hashish .. 
would be considered a disorderly persons of
fense, subject to not more than 6 months im
prisonment .. a fine of not more than $500 .. 00, 
or both. The unlawful possession of more than 
56 gra:ms of marihuana or more than 12 grams 
of hashish would be considered a misdemeanor'p 
subject to not more than 3 years imprisonment, 
a fine of not more than $1 .. 000. 00... or both. 

Penalties for distribution would be punishable by: 

.. less than 3 years and a $1 .. 000 fine for sale of less 
than 28 gralns; and 

" less than 5 years and a $1., 500 fine for sale of more 
than 28 grams. 

251 



------ --------~--~---~----.-----.... ~.-.... -' -~---.-----.. ---------------------

The commission's conclusions on the nature of marijuana, its use, 
and its relationship to New Jersey Law,9 included: 

1. Marihuana does not pose a serious threat 
to the user or society. 

2. Marihuana has become a popular and ac
cepted form of recreation for a large seg
ment of the national population" including 
residents of New Jersey. 

30 The present policy of criminalizing luari
huana use in New Jersey has failed to act a,s 
an effective deterrent and has engendered 
various social adversities. 

4" The societal costs of attempting to en
force the existing New Jersey anti-marihuana 
statutes.. in light of medical knowledge and 
public expectation;J far outweigh the possible 
benefits 'which may be derived from the con
tinuation of such a policy 0 

5. In order to alleviate the social adversities 
emanating from our present marihuana policYJ> 
and to provide a rational and enlightened social 
policy .. in light of medical knowledge and pub
lic expectation .. marihuana legislation reform 
is needed .. 

As a result of the Drug Study Commission's conclusions, decrimi
nalization legislation was introduced in November 1974, baSically fol
lowing the Commissionls modeL. In December 1974 .. the Eagleton Insti
tute of Rutgers University conducted a statewide poll which indicated 
that approximately 19 percent (950 .. 000 individuals) of the residents 
of New Jersey age 18 or older had used marijuana. A slight majority 
(51.46 percent) opposed the decriminalization effort; which was a 
lower margin than the results of a similar poll taken 2 years earlier 
in which 56 percent were opposed. 

At this time .. a special committee of the New Jersey Narcotics En
forcement Officers Association also recommended the decriminalizing 
possession of up to 10 grams of marijuana. The full Narcotics Officers 
Association .. howf,'Ver .. voted in October 1974 to adopt a resolution op
posing marijucma decriminalization in any form. 
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Recent Activity 

Hearings on the 1974 bill were not held until March 1975. Tes
timony in support of the bill was given by both the state Attorney Gen ... 
eral and by the State DepartInent of Health. However, a sUbstantial 
amount of the testirnony was opposed to decriminalization. The most 
discussed topic was the possibility of harmful medical effects resulting 
from marijuana, and the testimony was not in agreement on this subject~ 
Supporters of decriminalization also cited the harmful effects of jail 
sentences on young people and the general antagonism toward the law 
caused by incarceration penalties for marijuana use. Opponents of the 
bill" in addition to the potential for physical harm, cited the possibility 
of increased traffic accidents and the disinclination to initiate a trend 
toward legalization. 

The decriminalization bill was passed by the committee, but died in 
the full Assembly without a vote. 

In 1976 a new bill was introduced that was almost identical to the 
1974/1975 bill. Again, the bill emerged from the Assembly Judiciary 
Committee; howeverJO one member of the Assembly Committee was not 
consulted and immediately had the bill sent to the Conference Commit
teeJ> which is not an active c0111mittee in New Jersey. Although the 
bill was again presumed defeated .. it was reintroduced on the Assembly 
floor in November 1976 and was scheduled for a vote in December. 
The bill was soundly defeated on the Assembly floor. 

During 1976 .. the Attorney General's office issued another report 
favorable to decriminalization.5 The Attorney General continued to 
emphasize the position that amount levels should be distinguished and 
that all personal possession for private use should be decriminalized. 
The Attorney General also recommended that prosecutor or jury should 
use its discretion as to whether possession w~s with intent to sell. On 
the questi()l1 of amount levelsJ> the report stated: 

The advantage of clarity and certainty is 
achieved with some compromise of the 
principle that possession for personal use 
is not a serious threat. The firm quantity 
limitations go beyond the "presumpt.i.on!l 
built into the amendments drafted by the 
Conference on Uniform Laws and beyond 
the open ended measure proposed by the 
Division of Criminal Justice. Such an 
artificial device may facilitate criminal 
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conviction of those possessing greater 
quantities of the substances, but it only 
roughly approximates the real intent of 
the possessor. 

In 1976, the marijuana law was challenged in the courts.6 The de
fendant argued that the law represented a violation of the rights of pri
vacy and equal protection and constituted cruel and unusual punishment. 
The case failed in the lower courts and is on appeal to the Supreme 
Court. 

The Governor has not taken an active role in the mariJU,Etna debate" 
although as noted earlier,ll the Health Department and the New Jersey 
Department of Law and Public Safety (part of the Attorney General's 
Office) did support decriminalization.' 

The press during this period was objective: it printed news items 
on the legislative deliberations and on the positions of key individuals, 
but did not take a unanimous position on the issue. 

USAGE PATTERNS 

New Jersey has experienced a substantial growth in marijuana use 
over the last decade. By 1974, the poll conducted by the Eagleton In
stitute of Rutgers University cited earlier indicated that 19 percent 
(950,000 individuals) of all residents of the state over the age of 18 had 
used marijuana. Use waS highly age specific: 

Age 

18 - 20 

21 - 29 

Over 40 

0/0 of Age Group Who Have Ever Used 

76 

46 

3 

Approximately 65 percent of those Who have used marijuana said they 
would use it again, while only 4 percent of those who had not used it 
said thay w,ould consider its use if it were completely legalized~ 'rhe 
implication is that individuals make their usage decisions on the basis 
of factors other than the status of the law. 

In spite of the heavy usage patterns indicated by the study, a slight 
majority still opposed decriminalization (51 percent opposedJl 46 percent 
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in support). These attitudes represented a !Change from a poll taken 
2 years earlier by the Eagleton Institute in which 56 percent opposed 
the concept and 34 percent supported it. 

" 

Respondents showed their concern about marijuana in som~ of the 
other findings of the poll: 

IlPeople who use marijuana are 
likely to go on to use other drugs. II 

1 'Marijuana is more harmful than 
alcohol. It 

IlSale and use of marijuana should 
be compl(~tely legalized. II 

ARREST PATTERNS 

Disagree 

630/0 230/0 

340/0 490/0 

230/0 730/0 

New Jersey has experienced a rise in drug arrests similar to that 
experienced by the United States as a whole" From 1967-1972, the to
tal narcotic and dangerous drug arrests inc:l:'eased 461 percent (see 
Table V -25). 

The latest full year for which arrest data have been formally com
piled and readily available for marijuana in New Jersey is 1973. In 
that yearJl 12" 269 arrests were made for possession or sale of mari
juana (up from 8, 163 in 1971). By far the most common arrest was 
for simple possession of less than 25 gram~:, as shown in Table V-26. 
Of those arrested, a majority (55.2 percent) were under 21 .. and 83.5 
percent were under 25. The full pattern of case dispositions is pre
sented in Figure V-1. As is clear from Figllre V-l .. some individuals 
(about 4 percent of those convicted of posselssion of less than 25 grams) 
went to jail for up to 1 year. However, the most likely punishment 
was a fine (62 percent of those convicted), and the next most likely 
punishments were probation (17 perc~mt) or suspended sentence (17 
percent). Unfortunately .. the cause for the differences in punishment 
is not known, that is, whether the differenc'es result from personal 
case histories,ll number of prior offeJ:lses~ geographical location, or 
other causes. 
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TABLE V·25 

NARCOTIC AND DANGEROUS DRUG ARRESTS IN NEW JERSEY 

. 
YEAR NO. OF ARRESTS 

1967 5;045 

1968 7,896 

1969 . 13,364 

1970 22,941 

1971 27,092 

1972 28,313 

Source: Report of the New Jersey Legislature Drug Study Co~ • ... mISSlon. 
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TABLE V~26 

MARIJUANA ARRESTS IN NEW JERSEY 
(1973) 

OFFENSE TOTAL 

Possession of Less than 25 Grams 9,053 

Possession of More than 26 Grams 2,573 

>. 

Distribution 643 

TOTAL 12,269 

SOURCE: New Jersey Criminal Justice Data Analysis Center • 

257 
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21.0 

5.2 
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FO~"lPcjs~ession of mo~re than 25 grams" a larger perc'entage (8 per-
cent) receivl~d jailor prison terms (some for more than 2 years) .. but 
the lnajorit# still received a fine or probation only. 

gven for distribution, only a minority of individuals (17 percent) 
received jail sentences. The majority were given pl.~obation.. frhese 
data:indicate that as early as 1973 most marijuana Offenders did not re
ceive jail sentences, In this sense" possession was in fact tldecrimi
nalized" " although" of course, the necessity of court procedures re
mained, as did the existence of a permanent record. 
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FOOTNOTES 

lState vo War~JI 57 N. J. 75 (1970) .. 

2~ vo Brunn~" 115 N. J. Super. 400 (.Appo Div." 1971). 

3N.3. Departn:ent of Law and Public Safety, Report on the Controlled 
pangerous Substance Act, Trenton 1973. 

{Ibid" p. 52. 

5Division of Crhninal Justice" Report on Proposal for the Decriminali
zation of Marihuana" 1976q 

6S~ate v., Mania" 1976" Superior Court of New Jersey, Appellate Divi
~lon", D""51a. Both appellate courts refused to review the issue on an 
lnterlocutory basis. The issue will subsequently be reviewed as a 
matter of righto 

APPEN'OIX 

RESEARCH METHODOLOGY 

Peat, Marwick, Mitchell & Co" conducted this research study!' 
the National Governors' Conference under a grant from the Law En
forcement Assistance Admini.stration (LEAA). Two outside consul
tants assisted the PMM&Co. project team. Dr. Richal:d .Io Bonnie" 
professor of law at the University of Virginia and former associate 
director of the National Commission on Marihuana and Drug Abuse, 
played a pri"5ary role in the compilation and analYi:.>is of current state 
laws and regulations and had primary responsibili";y for the issue 
analysis framework in Volume 2. Dr. Peter G. Bom.'nell a psychia
trist who was forlner associate director of the White House Special 
Action Office for Drug Abuse Prevention and recently named Epecral 
Assistant to President Carter for Mental Health and Drug Abus(;,v pre
pared th,,; summary of medical and scientific research contained in 

Volume v" 

To guide, review" and evaluate the research effort, Pl\LJl(:Co., 
formed an Interdisciplinary Assessment and Revie'N P::.HH:lp tr:at 0)11-

sisted of the PMIU&Coo study tearn and representati'1';es from t11e 
tional Governors' ConlC'l:'e:lce and LEAA. The panel met'(·(; tiHlCS 

to rev"iew the reses-rch n~ G:,il0dology", select and frame the visit 
data collect:")11 (:iiort" and evaluat(~ the data collecti .. )H re;~u1t:.s Qua 
fram' the aLalysis efforto 

'rhe study involv(~d tht, following pril ary, 

dc-v'elopuent and fimllization of a PI" ject p an tCI l~Jq)t:tIi.rl the 
ol'iginall~eseal':,h proposal so that ,,11(;" mr .(;;:' re eal'L.t"c .10 
iss'i..tes were sufficientl,(/ (~.,IV'erf 1" 

., conduct of a litel'ature ,;(;,1:1rC' and synthesis of recr~nt 
l'elt ant written rnaterial frO,:;l both f;'wernnental and non-

'v'I.'Hl:"'lental S01..u'cesJ> which provided the 1 '" for tlw 
Volume :·1 chapt.: s on t1H:' hist{f::y of :h<: maiijuElaa issu-e 
and usagc· patterns" 

, compilatior: of state and 
'\~.' particular ernphasis on 1.)61:' 

['..nd penalty app , 

---'-----. -' '-., -.-

dj11 r" . 
polic] 

~ i 
i 



., 

<I development of the site visit and case study methodology. 
This task involved the selection of target states for further 
research", development of a data acquisition strategy", and 
design and testing of structured interview guides to assure 
consistent data collection" 

.. conduct of site visits.!> which included interviews with key 
political» media, and publi(! figures who played a role in 
the state process of consideration of the issues and a re
view of relevant state data. 

.. ar :11ysis of all research Inaterials to distill the primary 
issues and approaches to consideration of marij1'iana en
fOT'f;(' len.t policy", 

.. devek'JlU(;'nt of final reports and revi.ew by panel mem
bers .. 

particular:> our research was orientud toward five primary targets .. 
1 .:. "\)je(;{~ tean compiled and analyzed geneX'~Jl information regarding 

'HI.::'.iicall1 legal!> ;:'·'30cial aspects of ma:'ijuana use in the United 
'~SQ The purpoe£; of this effort was to provide background material 

on n '':l'ij''Jana and al! r;. ,'erview of the; current knowledge about :Ulari-
a" Tilis . 'crviev< pr(vfded .. basis for mc,re t~pecific analyses 

1 (,'.her four aX' .. :..:. vi reFf:?ar and evaluation" It was not possi-
,Ie t" ~~nc.1.yzf: an.d summarize the ('1tire ran,;e of literature on ~ina!'i
Juanr ·~'h.L::h is immen.3c" .Howeyc l:", Governvrs and their staffs can 
be i.ip,;vided \".'?tL a sound knowh 1ge baE1(:p including area .. of agree-
1) :.~nt and disagreement .. 

four research [~reas :nvolved a more spl.;cific investiga-
tion iE~O sta-::." and, to SOUle d(" 'f) \,;ernment experience with 
F·arijua'1.a legiE:l:r.tion" The., k.tUS of state marijuana legisla
tion \','ad ('ompHedll incl1.:ding r. '~:.)r law in those states in which change 
was i.l.nalY:;~hi as of t"1. l;<:;~eareho Finally:> research was con-
duct<:;d ill;' the i.mpz~ .. i: "f "i.,:illged legislation. Although probably the 
most ,·tant .; . :~:'~ll'll it is also among the most difficult to respond 
to faetu:: 0 .'.: importance of the impact question derives directly 
11")1'. L . nail.lre of the arguments used to justify the decriminalization 

alternative Q 

Several caveats regarding imp8.ct questions are in order. With the 
exception of Oregon; all states that have decriminalized have done so 
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since early 1975. Recognizing. therefore, that these states are liter
ally in the midst of their legal system change", it is too soon to asselU
ble completely satisfactory impact data. Also, this study is highly 
dependent upon the existence of previously collected data. When such 
statewide data exist, a substantive basis for the impact analysis will 
exist. When such data do not exist, however, the use of subjective 
assessments and generalized findings will increase. 

To be valid, trend data should be analyzed over a sufficient num
ber of years" Differences between data for only two years, even if 
they represent periods before and after any change in legislatiol1J1 may 
reflect a long-term trend, rather than a change resulting from the 
law.. UnfortunatelYJl long-term data are relatively unavailable". and 
special care must therefore be taken to ensure that relationships, 
particularly causal relationships,!> are not misassigned • 

In addition, data were compiled to highlight trends in usage within 
the states, based primarily on available state and selected federal 
statistics" The political history of the legislation Was analyzed to 
reflect the process of change in each of the sampled states. This in
volved an historical portrait and analysis of the process of ch,ange 
from the previous legislation to the current. The purpose was to pro ... 
vide policymakers with examples of legislative changes. The analysis 
was based on both case histories and a compilation of common factors 
in those states that have decriminalized. For example", it can be de
termined whether a key influential individual played an important role 
in states that decriminalized... or whether favorable press backing was 
crucial in passage of marijuana decriminalization .. 
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