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PREFACE

President Nixon told this conference that we live in a time
“when history is made by those who are willing to reform and
rebuild our institutions—and that can only be accomplished by
those who respect the law.”

Those attending this conference—and they included such dis-
tinguished persons as Chief Justice Burger and the Honorable
Tom C. Clark, who served as chairman of the conference, as well
as state chief justices and attorneys general, legal scholars, judges
and lawyers—respect the law.

And their presence at this conference indicated their concern
to improve our courts, and, I believe, a willingness to rebuild and
reform them.

One of the most challenging proposals at the conference was
put forward by Chief Justice Burger and endocrsed by President
Nixon. He called for establishment of a National Center for
State Courts, which would provide research and information on
the problems of state courts. It would follow the pattern of the
very successful Federal Judicial Center headed by former Justice
Clark.

I am happy to say that the proposal for a National Center for
State Courts has already become a reality, and Chief Justice
Burger was at the Center’s dedication to launch it on what I am
sure will be an illustrious course of service. The Center was
made possible—as was this conference—by funds frora the Law
Enforcement Assistance Administration, part of the Department
of Justice and an agency which is in the forefront of efforts for
court improvement.

But the establishment of the National Center for State Courts
is not the end of this conference—it is only the beginning, the
first item on the consensus statement of the conference. In the
pages to follow, those who are concerned with improving our
courts will find much food for thought—and much reason for ac-
tion.

Let me borrow a little wisdom from Chief Justice Burger and
remind those who search here for enlightenment and encourage-
ment on the difficult task of court reform that even *‘‘the noblest
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legal principles will be sterile and meaningless if they rannot be CONTENTS
made to work.” ’

And let me add another reminder, which the wise judge kéeps
always before him—that freedom cannot exist in the letter of the
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INTRODUCTION
by

Tom C. CLARK

Associate Justice, Supreme Court of the United States
(Retired)

Chairman, National Conference on the Judiciary

“What worries many thoughtful men who believe the present
time to be particularly perilous for the nation is that more and
more citizens today are coming to disbelieve the promise of justice
and are turning to violent dissent, advocacy of unconstitutional
repression, or mindless lawlessness. They no longer believe that
the system will work for them. They no longer have faith in
the rule of law,” 1

This sad but true statement comes from a responsible source,
the Day City Editor of the Washington Post, Leonard Downie
Jr., who is the recipient of the American Bar Association Gavel
Award and the Liberty Bell Award of the Federal Bar .Asso-
ciation. The recognition was for a series of articles on the Court
of General Sessions in Washington, D. C. that were published
in 1966 and led to the complete reorganization of the District of
Columbia courts by Congress. e

This is not the first time that good men have spoken up about
justice. Clarence Darrow, one who was not unacquainted with
the procedures of the courts once said: “There is no such thing
as justice—in or out of court.” * At the Williamsburg Conference,
the President related Learned Hand's story about Justice Holmes
telling Hand that his job was not to “do justice” but “to play
the game according to the rules.” On one occasion, Judge Hand
commented on the story, )

“I have never forgotten that. I have tried to follow, though
oftentimes I found that I didn’t know what the rules were.” 3
And William L. Prosser has now thrown in a little humor on the
subject, saying that “Justice has been described as a lady who has
been subject to so many miscarriages as to cast serious reflections
upon her virtue.” 4 ‘

{.. Downie, ~ Justice Denied ©New Liberty (Dillinrd, Ed., New York,
York, 1971), 15, 1960), 306-307,

2.. The New York Times—April 19, 4. Prosser, The Judicial Flumorist
1936, p. 24, col. 1. (Boston, 1952) Preface p. viii,
3. Learned Hand, in The Spirit of
1971 Nat.Jud.Conf.Pamph. <
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But there are those who verily believe in justice as the great
hope of man on earth. While there are those today who dis-
believe its promise, down through the ages there have been those
who were determined that “justice be done though the heavens
fall.” * One of these was our own Abraham Lincoln who in char-
acteristic fashion phrased his deep feeling in two queries: “Why
should there not be a patient confidence in the ultimate justice
of the people? Is there any better or equal hope in the world?” ¢
And in our own time Dear: Roscoe Pound held: “so venerable,
so majestic is this living temple of justice, this immemorial yet
ever freshly growing fabric of our common law, that the least of
us is proud who may point to so much as one stone thereof and
say the work of my hands is here.” * Dean Pound, of course,
realized that we suffered many injustices of justice but he had
labored long and hard to eliminate them. And so had Herbert
Harley, Arthur T. Vanderbilt, John J, Parker, Orie Phillips and
hundreds of others. They, too, did something about it. Indeed
as early as 1906 Pound observed:

Dissatisfaction with the administration of justice is as old
as law. Not to go outside of our own legal system, discon-
tent has an ancient and unbroken pedigree. The -Anglo-Saxon
laws continually direct that justice is to be done equally to
rich and to poor, and the king exhorts that the peace be kept
better than has been wont, and that “men of every order
readily submit * * * each to the law which is appropriate
to him,” The author of the apocryphal Mirror of Justices
gives a list of one hundred and fifty-five abuses in legal
administration, and names it as one of the chief abuses of
the degenerate times in which he lived that executions of
judges for corrupt or illegal decisions had ceased. Wyclif
complains that “lawyers make process by subtlety and cavila-
tions of law civil, that is much heathen men’s law, and do
not accept the form of the gospel, as if the gospel were not
so good as pagan’s law.” Starkey, in the reign of Henry
VIII, says: “Everyone that can color reason maketh a stop
to the best law that is beforetime devised.” James I remind-
ed his judges that “the law was founded upon reason, and
that he and others had reason as well as the judges.” In the
eighteenth century, it was complained that the bench was
occupied by “legal monks, utterly ignorant of human nature
and of the affairs of men.” In the nineteenth century the

S, . Taken from the Roman aphorism: 6. First Inaugural Address.
“Fiat justitia, ruat coelum”. 7. 26 ABA J 800, 801 (1940:
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‘vehement criticism of the period of the reform movement
needs to be mentioned. In other words, as long as there have
been laws and lawyers, conscientious and well-meaning men
have believed that the attempt to regulate the relations of
mankind in accordance with them resulted largely in injus-
tice. . But we must not be deceived by this innocuous and
inevitable discontent with all law into overlooking or under-
rating the real and serious dissatisfaction with courts and
lack of respect for law which exists in'the United States to-
day.?

Beginning at the time of the founding in 1913 of the American
Judicature Society by Herbert Lincoln Harley and somewhat
later the American Law Institute ? things began to move slowly
but surely for improved court administration. And during the
Presidency of Arthur T. Vanderbilt of the American Bar Asso-
ciation, action became more evident through the Section of Ju-
dicial Administration and Chief Judges John Parker and Orie
Phillips. Later in 1952 when Vanderbilt established the Insti-
tute of Judicial Administration, the pace was quickened. The
Minimum Standards of Judicial Administration were published
by him a few years later, along with the initiation of the Appellate
Judges Seminar at New York University; and in 1957 the Section
of Judicial Administration was re-activated and the Conference
of State Trial Judges created. In 1961, under the leadership of
John Satterfield, President of the American Bar Association, the
Joint Committee for Effective Justice was founded. From it
sprang the College for State Trial Judges and later the Confer-
ence of Appellate Judges. In the meanwhile the Conference of
Juvenile Court Judges, the Conference of Special Court Judges
and the North American Judges Association had organized com-
prehensive continuing education programs for their members.
The American Bar Association’s distinguished Committee on
Minimum Standards of Criminal Justice, under the Chairmanship
of Chief Judge Edward Lumbard of the Second Federal Circuit,
published its report which was adopted by the ABA in the late
sixties and is now being implemented in the states. Likewise
the ABA was busy in the field of professional ethics. Under the
Chairmanship of Edward Wright, now President of the Asso-
ciation, the ABA adopted a Code of Professional Responsibility
and it has been accepted in foto by most of the states. In 1970

cfforts to substantive law and is
pre-cminent in the field.

8. 20 J.Amer.Jud.Soc. 178 (1936).
9. The American Law Institute, now
in its 99th year, has ‘devoted its

XI
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the ABA Special Committee on the Evaluation of Disciplinary En-
forcement made its report at the annual meeting in St. Louis, It
was likewise accepted and is in the process of being implemented.
Finally, the National Institute for Court Management was found-
ed by the ABA, the Institute of Judicial Administration and the
American Judicature Society in 1969 and is now in its second ses-
sion.

‘And on the federal side at least four Chief Justices of the United
States—William Howard Taft, Charles Evans Hughes, Earl War-
ren and Warren E. Burger—have turned their attention to ju-
dicial administration during the past half century. Indeed, one
of the most potent forces in the improvement of federal justice,
the Judicial Conference of the United States, has grown up under
these great Chiefs. It in turn has spawned the Federal Judicial
Center which during the past three years has accomplished so
much for the federal judicial system that there is an incessant
demand for a similar Center for the States.

The sixties have been the most fruitful era for judicial improve-
ment in our history. This historic decade experienced significant
improvements in judicial administration in over a third of the
states as well as the federal judiciary. The accomplishments fall
into four distinct categories. First, basic court reorganization,
such as unification and simplification of structure, centralization
and modernization of management; the non-partisan selection,
longer tenure, higher compensation and discipline and removal
of state judges; the upgrading of courts of limited jurisdic-
tion; the continuing education of judges and the training of their
immediate staffs as well as those of the Clerk’s offices; and,
finally, the development of new technigques and procedures in ad-
judication, Second, the adoption of standards of eriminal justice,
a code of professional responsibility, tentative standards of judi-
cial ethics and improved procedures in the enforcement of both
the Code and the Standards; the creation of new criteria for sen-
tencing and the use of sentencing councils to prevent disparity;
and, finally, the development of case-aids, paraprofessional pro-
bation officers and improved techniques in parole and probation.
Third, the better orientation of legal education to the needs of
society and the introduction of clinical courses in the law schools
and prosecutor and defender institutes, together with the use
of third year law students in the courts, with supervision. Fourth,
the development of a partnership between the legal profession,
the courts and the public in the organization and improvement
of the courts and other projects devoted to the effective adminis-
tration of justice.

XII
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Thus the groundwork had been laid and the time was propitious
for Linwood Holton, freshly elected Governor, of Virginia and
Dr. William Swindler, Professor of Law at the College of Wil-
liam and Mary, to utilize the annual Judicial Conference for the
Commonwealth of Virginia as a springboard for the improvement
of judicial administration in Virginia. A grantwas obtained from
the Law Enforcement Assistance Administration and, as the plans
developed, the Governor became the move convinced that a na-
tional conference on effective justice at historic Williamsburg
would be an even greater catalyst for the implementation of the
growing national demand that the judicial system be modernized.
A national committee was organized by the Governor to formu-
late plans for the National Conference on the Judiciary. In De-
cember 1970, as Chairman of this Committee, I extended invi-
tations to the Chief Justice of the United States and the Chief
Justices of the States, the Attorneys General and legislative
leaders, as well as other officials interested in the improvement
of the administration of justice. The Chief Justice of the United
States accepted. The Governor extended a nersonal invitation
to the President of the United States who did likewise. Invita-
tions were then extended to all of the national organizations
working in the field of judicial administration. A comprehensive
program was organized that enlisted the support of the best
talent in the area programmed, as well as various disciplines and
services. .

Yes, they came to Williamsburg by the hundreds, led by the
President of the United States, the Chief Justice, the Attorney
General, the Governor of Virginia and some forty chief judicial
officers of the States and States’ Attorneys General. Never
were so many high executive and judicial officers gathered to-
gether in such a hallowed place on such a dedicated mission. For
the first time in the history of the nation, its President threw
the great weight of his high office into an organized campaign
to improve the court systems of the states. To those who had
long worked in those vineyards, his address was “the sweetest
music this side of Heaven.” The President called for a new day
in court administration and pledged his wholehearted support to
its attainment. And on the very next day, the Chief Justice pro-
posed that a National Center for State Courts be organized and
suggested that the Conference of Chief Justices take the lead.
The President and the Attorney General applauded the proposal.
As the American Bar Journal reported: “Williamsburg cradles

another revolution.”
X111
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In such a setting and with such participants it was but natural
that a distinguished and memorable four-day conference was in
the making. Well planned and executed with more precision than
any confererice that I have yet attended, the participants in the
final session passed a resolution calling for the organization of a
National Center for State Courts. Its ccnsensus included unifica-
tion of the court system of each state, criteria for the selection,
tenure, compensation, retirement as well az discipline and removal
of judges; more efficient use of judicial manpower, practical
means for improving court dockets, calendars, procedures and
techniques and, finally, the development of court improvement
programs at grass root levels. Regional meetings are now being
organized across the Nation to implement the findings of the Na-
tional Conference. -

And, in addition, I am happy to report that the suggestion of
the Chief Justice of the United States that a national center be
organized is bearing fruit. The Conference of Chief Justices un-
der the leadership of its Chairman, Chief Justice Calvert, has
brought into creation the National Center for State Courts which
has been incorporated in the District of Columbia, The incor-
porators include six judges: Chief Justices Calvert, Holden and
Richardson and Justices Burke, Reardon and Sharpe. The Board
will be composed of twelve judges, .one to be selected from three
nominations from: each of the following organizations: The Con-
ference of Chief Justices, the National Conference of Appellate
Judges, the National Conference of State Trial Judges, the Na-
tional Conference of Metropolitan Judges, the National Confer-
ence of Special Court Judges, the North American Judges Asso-
ciation, the National Conference of Juvenile Judges, the American
Bar Association, the American Judicature Society and the Insti-
tute of Judicial Administration.  In addition the Board of Di-
ractors will select two members at large and will select the site
of the Center and its staff. If nothing further came out of the
National Conference on the Judiciary, it would nevertheless be
historic because of the creation of this Center. Indeed, another
revolution—this one in the administration of justice-—had been
cradled at Williamsburg.

In conclusion, let me, on behalf of the participants in the Na-
tional Conference as well as thousands of others who strive to
improve the judicial process—thank the President of the United
States, the Chief Justice, and the Attorney General of the United
States for: their monumental contributions to the National Con-
ference. In truth their participation was the sine qua non of its

X1v:
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success. To all Americans I say: Our President has issueq a
clarion call for a more effective justice. We shall not fail him.
In the words of Mr. Justice Holmes:

“To have the chance—and take it—of doing one’s share in
the shaping of justice, spreads over one the hush that one
used to feel when one was awaiting battle. We will reach
the earthworks, if we live, and if we fail we will leave our
spirit in those who follow and they will not turn back * * o
All is ready, bugler—blow the charge!”

~+
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CONFERENCE ADDRESSES

OPENING ADDRESS
by

Ricaarpy M. Nixon
President of the United States

As one who has practiced law; as one who deeply believes in
the rule of law; and as one who now holds the responsibility for
faithful execution of the laws of the United States, I am honored
to give the opening address to this National Conference on the
Judiciary.

It is fitting that you come together here in Williamsburg.
Like this place, your meeting is historic. Never in the history
of this Nation has there been such a gathering of distinguished
men of the judicial systems of our States. I salute you all for
your willingness to come to grips with the need for court reform
and modernization. And I would like to salute especially the
man who has been the driving force for court reforrn; a man
whose zeal for reshaping the judicial system to the'need of the
times carries on the great tradition begun by Chief Justice John
Marshall—the Chief Justice of the United States, Warren Burg-
er. :

I recall that when I took my bar examination in New York
City a few years ago, I dwelt at some length on the wisdom of
the separation of powers. My presence here today indicates in’
no way an erosion of that concept; as a matter of fact, I have
come under precedents established by George.Washington and
John Adams who both spoke out for the need for judicial re-
form. - And President Lincoln, in his first annual message to the
Congress, made an observation that is strikingly current—that,
in his words, ‘‘the country generally has outgrown our present
judiciary system.” :

There is also a Lincoln story-—an authentic one—that illus-
trates the relationship of the judicial and executive branches.
When Confederate forces were advancing on Washington, Presi-

. dent Lincoln went to observe the battle at Fort Stevens. It was

his only exposure to actual gunfire during the Civil War—and
he climbed up on a parapet, against the advice of the military
commander, to see what was going on. When, not five feet
from the President, a man was felled by a bullet, a young Union
captain shouted at the President: “Get down, you fool!” Lin-
coln climbed down and said gratefully to the captain: “I'm glad
you know how to talk to a civilian.” :
3
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The name of the young man who shouted “Get down, you
fool!” was Oliver Wendell Holmes, who went on to make history
in the law. From that day to this, there has never been a more
honest and heartfelt remark made to the head of the executive
branch by a member of the judicial branch—though a lot of
judges over the years must have felt the same way.

Let me address you today in more temperate words, but in the
same spirit of candor.

The purpose of this conference is “to improve the process of
justice.” We all know how urgent the need is for that improve-
ment at both the State and Federal level. Interminable delays
in civil cases; unconscionable delays in criminal cases; incon-
sistent and unfair bail impositions; a steadily growing backlog
of work that threatens t6 make the delays worse tomorrow than
they are today-—all this concerns everyone who wants to see jus-
tice done.

Overcrowded penal institutions; unremitting pressure on
judges and prosecutors to process cases by plea bargaining, with-
out the safeguards recently set forth by the American Bar Asso-
ciation; the clogging of court calendars with inappropriate or
relatively unimportant matters—all this sends everyone in the
system of justice home at night feeling as if they have been
trying to brush back a flood with a broom.

Many hardworking, dedicated judges, lawyers, penologists and
law enforcement officials are coming to this conclusion: A sys-
tem of criminal justice that can guarantee neither a speedy trial
nor a safe community cannot excuse its failure by pointing to an
elaborate system of safeguards for the accused. Justice dictates
not only that the innocent man go free, but that the guilty be
punished for his crimes.

When the average citizen comes into court as a party or a
witness, and he sees that court bogged down and unable to func-
tion effectively, he wonders how this was permitted to happen.
Who is to blame? Members of the bench and the bar. are not
alone responsible for the congestion of justice.

The Nation has turrned increasingly to the courts to cure
deep-seated ills of oiir society—and the courts have responded;
as a result, they have burdens unknown to the legal system a
generation ago. Ir: addition, the courts had-to hear the brunt of
the rise in crime—almost 150% higher in one decade, an explo-
sion unparalleled in our history. '

And now we see the courts being turned to, as they should be,
to enter still more fields—from offenses against the environment
4
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to new facets of consumer protection and a fresh concern for
small claimants. We know, too, that the court system has added
to its own workload by enlarging the rights of the accused, pro-
viding more counsel in order to protect basic liberties. -

Our courts are overloaded for the best of reasons: because our
society found the courts willing—and partially able—to assume
the burden of its gravest problems. Throughout a tumuliuous
generation, our system of justice has helped America improve
herself; there is an urgent need now for America to help the
courts improve our system of justice.

But if we limit ourselves to calling for more judges, more po-
lice, more lawyers operating in the same system, we will produce
more backlogs, more delays, more litigation, more jails and more
criminals. “More of the same” is not the answer. What is
needed now is genuine reform—the kind of change that requires
imagination and daring, that demands a focus on ultimate goals.

The ultimate goal of changing the process of justice is not to
put more people in jail or merely to provide a faster flow of liti-
gation—it is to resolve conflict speedily but fairly, to reverse the
trend toward crime and violence, to reinstill a respect for law in
all our people.

The watchword of my own administration has been reform.
As we have undertaken it in many fields, this is what we have
found. “Reform’ as an abstraction is something that everybody
is for, but reform as a specific is something that a lot of people
are against. .

A good example of this can be found in the law: Everyone is
for a “speedy trial” as a constitutional principle, but there is a
good deal of resistance to a speedy trial in practice.

The founders of this nation wrote these words into the Bill of
Rights: ‘‘the accused shall enjoy the right to a speedy and pub-

“lic trial.” The word “speedy” was nowhere modified or watered

down. We have to assume they meant exactly what they said
—a speedy trial. o

It is not an impossible goal. In criminal cases in Great Brit-
ain today, most accused persons are brought to trial within 60
days after arrest. Most appeals are decided within three months
after they are filed. :

But here in the United States, this is what we see: In case
after case, the delay between arrest and trial is far too long. In
New York and Philadelphia the delay is over five months; in
the State of Ohio, over six months; in Chicago, an accused man
waits six to nine months before his case comes up.

5
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In case after case, the appeal process is misused—to obstruct
rather than advance the cause of justice. Throughout the State
systems, the average time it takes to process an appeal is esti-
mated to be as long as 18 months. The greater the delay in
commencing a trial, or retrial resulting from an appeal, the
greater the likelihood that witnesses will be unavailable and oth-
er evidence difficult to preserve and present. This means the
failure of the process of justice.

The law’s delay creates bail problems, as well as overcrowded
jails; it forces judges to accept pleas of guilty to lesser offenses
just to process the caseload—to ‘“give away the courthouse for
the sake of the calendar.” Without proper safeguards, this can
turn a court of justice into a mill of injustice.

In his perceptive message on “The State of the Federal Judici-
ary,” Chief Justice Burger makes the point that speedier trials
would be a deterrent to crime. I am certain that this holds true
in the courts of all jurisdictions.

Justice delayed is not only justice denied—it is also justice cir-
cumvented, justice mocked, and the system undermined.

What can be done to break the logjam of justice today, to en-
sure the right to a speedy trial—and to enhance respect for
law? We have to find ways to clear the courts of the endless
stream of “victimless crimes” that get in the way of serious con-
sideration of serious crimes. There are more important matters
for highly skilled judges and prosecutors than minor traffic of-
fenses, loitering and drunkenness.

We should open our eyes—as the medical profession is doing
~—to the use of paraprofessionals in the law. Working under the
supervision of trained attorneys, “parajudges” could deal with
many of the essentially administrative matters of the law,
freeing the judge to do what only he can do: to judge. The de-
velopment of the new office of magistrates in the Federal Sys-
tem is a step in the right direction. In addition, we should take
advantage of many technical advances, such as electronic infor-

mation retrieval, to expedite the result in both new and tradi-
tional areas of the law.

But new efficiencies alone, important as they are, are not
enough to reinstill respect in our system of justice. A court-
room must be a place where a fair balance must be struck be-
tween the rights of society and the rights of the individual.

We all know how the drama of a courtroom often lends itself
to exploitation, and, whether it is deliberate or inadvertent, such
exploitation is something we must all be alert to prevent. All
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too often, the right of the accused to a fair trial is eroded by
prejudicial publicity. We must never forget that a primary pur-
pose underlying the defendant’s right to a speedy and public
trial is to prevent star-chamber proceedings, and not to put on
an exciting show or to satisfy public curiosity at the expense of
the defendant.

In this regard, I strongly agree with the Chief Justice's view
that the filming of judicial proceedings, or the introduction of
live television to the courtroom, would be a mistake. The sol-
emn business of justice cannot be subject to the command of
“lights, camera, action.”

The white light of publicity can be a cruel glare, often damag-
ing to the innocent bystander thrust into it, and doubly damag-
ing to the innocent victims of violence. Here again a balance
must be struck: The right of a free press must be weighed care-
fully against an individual’s right to privacy.

Sometimes, however, the shoe is on the other foot: Society
must be protected from the exploitation of the courts by publici-
ty seekers. Neither the rights of society nor the rights of the
individual are being protected when a court tolerates anyone's
abuse of the judicial process.  When a court becomes a stage, or
the center ring of a circus, it ceases to be a court. - The vast ma-
jority of Americans are grateful to those judges who insist on
order in their courts and who will not be bullied or stampeded
by those who held in contempt all this nation’s judicial system
stands for.

The reasons for safeguarding the dignity of the courtroom and
clearing away the underbrush that delays the process of justice
go far beyond questions of taste and tradition. - They go to the
central issue confronting American justice today.

How can we answer the need for more, and more effective, ac-
cess to the courts for the resolution of large and small contro-
versies, and the protection’ of individual and community inter-
ests? The right to representation by counsel and the prompt
disposition of cases—advocacy and adjudication—are fundamen-
tal rights that must be assured to all our citizens.

In a society that cherishes change; in a society that enshrines
diversity in its constitution; ina system of justice that pits one
adversary against another to find the truth—there will always
be conflict. Taken to the street, conflict is a destructive force;
taken to the courts, conflict can be a creative force. ,

What can be done to make certain that civil conflict is .re-
solved in the peaceful arena of the courtroom, angi criminal
7
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charges lead to justice for both the accused and the communi-
ty? The charge to all of us is clear.

We must make it possible for judges to spend more time judg-
ing, by giving them professional help for administrative tasks.
We must change the criminal court system, and provide the
manpower—in terms of court staffs, prosecutors, and defense
counsel—to bring about speedier trials and appeals.

We must ensure the fundamental civil right of every Ameri-
cem—the right to be secure in his home and on the streets. We
must make it possible for the civil litigant to get a hearing on
his case in the same year he files it.

We must make it possible for each community to train its po-
lice to carry out their duties, using the most modern methods of
detection and crime prevention,  We must make it possible for
the convicted criminal to receive constructive training while in
confinement, instead of what he receives now-—an advanced
course in crime.

The time has come to repudiate once and for all the idea that
prisons are warehouses for human rubbish; our correctional
systems must be changed to make them places that will correct
and educate. And, of special concern to this conference, we
must strengthen the State court systems to enable them to fulfill
their historic role as the tribunals of justice nearest and most
responsive to the people.

The Federal Government has been treating the process of jus-
tice as a matter of the highest priority. In the budget for the com-
ing year, the Law Enforcement Assistance Administration will
be enabled to vigorously expand its aid to State and local gov-
ernments. Close to one half billion dollars a year will now go to
strengthen local efforts to reform court procedures, police meth-
ods and correctional action and other related needs. In my new
special revenue sharing proposal, law enforcement is an area
that receives increased attention and greater funding—in a way
that permits States and localities to determine their own priori-
ties.

The District of Columbia, the only American city under direct
Federal supervision, now has legislation and funding which reor-
ganizes its court system, provides enough judges to bring ac-
cused persons to trial promptly, and protects the public against
habitual offenders. We hope that this new reform legislation
may serve as an example to other communities throughout the
Nation.

And today I am endorsing the concept of a suggestion that I
understand Chief Justice Burger will make to you tomorrow:
the establishment of a National Center for State Courts.
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This will make it possible for State courts to conduct research
into problems of procedure, administration and training for
State and local judges and their administrative personnel; it
could serve as a clearinghouse for the exchange of information
about State court problems and reforms. A Federal Judicial
Center along these lines.already exists for the Federal court sys:
tem and has proven its worth; the time is overdue for State
courts to have such a facility available. I will look to the con-
ferees here in Williamsburg to assist in making recommenda-
tions as to how best to create such a center, and what will be
needed for its initial funding.

The executive branch will continue to help in every way, but
the primary impetus for reforming and improving the judicial
process should come from within the system itself. Your pres-
ence here is evidence of your deep concern; my presence here
bears witness to the concern of all the American people regard-
less of party, occupation, race or economic condition, for the
overhaul of a system of justice that has been neglected too long.

I began my remarks by referring to an episode involving Jus-
tice Oliver Wendell Holmes. There is another remark of Holmes
not very well known, that reveals an insight it would be well for
us to have today.

Judge Learned Hand told of the day that he drove Ju§tice
Holmes to a Supreme Court session in a horsedrawn carriage.
As he dropped the Justice off in front of the Capitol, Learr'{ed
Hand said, “Well, sir, goodbye. Do justice! ”  Mr. Justice
Holmes turned and said, most severely, “That is not my job.
My job is to play the game according to the rules.”

The point of that remark, and the reason that Learned.Hand
repeated it after he had reached the pinnacle of respect in 9ur
profession, was this: Every judge, every attorney, every police-
man wants to ‘“do justice.” But the only way that can be ac-
complished, the only way justice can truly be done :m any socie-
ty, is for each member of that society to subject himself to the
rule of law——neither to set himself above the law in the ngme. of
justice, nor to set himself outside the law in the name of justice.

We shall becone a genuinely just society only by “playing the
game according to the rules,” and when the rules become outdat-
ed or are shown to be unfair, by lawfully and peaceably chang-
ing those rules. ‘

The genius of our system, the life force of the American Way,
is our ability to hold fast to the rules that we know to be right
and to change the rules that we see to be wrong. In that re-
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gard, we would all do well to remember our constitutional roles:
for the legislatures, to set forth the rules; for the judiciary, to
interpret them; for the executive, to carry them cut.

The American Revolution did not end two centuries ago; it is
a living process. It must constantly: be reexamined and re-
formed. At one and the same time, it is as unchanging as the
spirit of laws and as changing as the needs of our people.

We live in a time when headlines are made by those few who
want to tear down our institutions, by those who say they defy
the law. But we also live in a time when history is made by
those who are willing to reform and rebuild our institutions—
and that can only be accomplished by those who respect the law.

DEFERRED MAINTENANCE
by

WaRrReN E. BURGER
Chief Justice of the United States

This Conference is unique in one respect that we should recog-
nize at the outset, for it brings together a cross-section of state
and federal judges and of state and federal law enforcement au-
thorities, and others seeking to avert an impending crisis in the
courts. The only counterpart to this Conference in the past cen-
'tpry was the Attorney General’'s Conference on Court Conges-
‘tion and Delay convened by Attorney General Herbert Brownell
more than fifteen years ago. Fifty years before Attcrney Gen-
eral Brownell called his Conference, Roscoe Pound had warned
the legal profession in the strongest terms that we were on the
threshold of a crisis. Periodically we respond and experience

some relief but we are soon overwhelmed by a new tide of prob-
lems.

Today the American system of criminal Justice in every phase
—the police function, the prosecution and defense, the coﬁrts
and the correctional machinery—is suffering from a severe case
of deferred maintenance. By and large, this is true at the state,
local and federal levels. The failure of our machinery is now a
matter of common knowledge, fully documented by innumerable
studies and surveys. ’

As a consequence of this deferred maintenance we see

First, that the perpetrators of most criminal acts are not
detected, arrested and brought to trial;
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Second, those who are apprehended, arrested and charged
are not tried promptly because we allow unconscionable de-
lays that pervert both the right of the defendant and the
public to a speedy trial of every criminal charge; and

Third, the convicted persons are not punished promptly
afier conviction because of delay in the appellate process.
Finally, even after the end of litigation, those who are sen-
tenced to confinement are not corrected or rehabilitated,
and the majority of them return to commit new crimes.
The primary responsibility of judges, of course, is for the
operation of the judicial machinery but this does not mean
we can ignore the police function or the shortcomings of the
correctional systems,

At each of these three stages—the enforcement, the trial, the
correction—the deferred maintenance became apparent when
the machinery was forced to carry too heavy a load. This is the
thing that happens to any machinery whether it is an industrial
plant, an automobile or a dishwasher. It can be no comfort to
us that this deferred maintenance crisis is shared by othervs; by
cities and in housing, in the field of medical care, in environ-
mental protection, and many other fields. All of these problems
are important, but the administration of justice is the adhesive
—the very glue—that keeps the parts of an organized society
from flying apart. Man can tolerate many shortcomings of his
existence, but history teaches us that great societies have foun-
dered for want of an adequate system of justice, and by that I
mean justice in its broadest sense.

I have said nothing of civil justice—that is, the resolution of
cases between private citizens or between citizens and govern-
ment.  This unhappily is becoming the stepchild of the law as
criminal justice once was. Most people with civil claims, includ-
ing those in the middle economic echelons, who cannot afford
the heavy costs of litigation and who cannot qualify for public
or government-subsidized legal assistance, are forced to stand by
in frustration, and often in want, whiie they watch the passage
of time eat up the value of their case. The public has been quiet
and patient, sensing on the one hand the need to improve the
quality of criminal justice but also experiencing frustration at
the inability to vindicate private claims and rights.

We are rapidly approaching the point where this quiet and pa-
tient segment of Americans will totally lose patience with the
cumbersome system that makes people wait two, three, four or
more years to dispose of an-ordinary civil claim while they wit-
ness flagrant defiance of law by a growing number of lawbreakers
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who jeopardize cities and towns and life and property of law-
abiding people, and monopolize the courts in the process., The
courts must be enabled to take care of both civil and criminal
litigants without prejudice or neglect of either.

This is Why We are Here Today

The question is—what will happen as a result of our being
here? What will each of us do when we return to the daily
tasks we have temporarily laid aside to gather at this Confer-
ence? Let me suggest some of the problem areas and then let,
me venture some thoughts on what wga" rﬁight try to do about
them.

There are many areas which we should study and consider,
and indeed, that we must consider, but if we try too much at
once we may fail in all our endeavors. I am thinking, for exam-
ple, of substantive problems which cry out for reexamination, in-
cluding the handling of personal injury claims, which especially
clog the state courts; the need to ask questions about other
areas of jurisdiction, such as receiverships of insolvent debtors,
the adoption of children, land-title registration in some states,
and possibly even such things as divorce jurisdiction and child-
custody matters, We need a comprehensive re-examination of
the whole basis of jurisdiction in order to eliminate whenever
possible all matters which may be better administered by others

80 as to restore the courts to their basic function of dealing with
cases and controversies,

We can see in the development of common law institutions
many examples of changing jurisdiction and evolution of new
remedies. I suggest no specific changes but I trust it will not be
regarded as subversive to suggest the need for study and
thought on these problems, remembering that subjects once com-
mitted to the courts are not the province of the other govern-
mental bodies. The common law tradition teaches that rights
and remedies are never fixed or static but a continuing process
of change. For example, working men once had either no rights
at all or common law rights based on negligence when they were
injured in their work. The deficiencies of the common law rem-
edies inspired lawyers to find other and better ways of dealing
with the claims of injured workmen and I think no one would
seriously consider turning the clock back to the old ways. A
large area of regulatory activity was once imposed on courts but
for the larger part of this century that has been vested in a wide
array of administrative and regulatory bodies with limited judi-
cial review.
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All of us attending this Conference share and are the benefi-
ciaries of the great common law tradition that undergirds Amer-
ican jurisprudence and virtually all aspects of our procedure,
both state and federal. As lawyers and judges we can be proud
of the great tradition of the common law and even have a par-
donable pride in the improvements and developments that Amer-

-ican lawyers and judges have added to it. We do not disparage

or undermine the common law when we consider change. In-
deed, change is the very essence—the very heart—of the com-
mon law concept that springs from England and has been fol-

2 ara

l6wedin all'English-speaking countries the world over.

Priorities

The challenges to our systems of justice are colossal and im-
mediate and we must assign priorities. I would begin by giving
priority to methods and machinery, to procedure and techniques;
to management and administration of judicial resources even
over the much-needed reexamination of substantive legal institu-
tions that are out of date. That reexamination is important, but
itis inevi’tably a long range undertaking and it can wait. '

I have said before, but I hope it will bear repeating, that with
reference to methods and procedure we may be carrying conti-
nuity and tradition too far when we see that John Adams, Ham-
ilton or Burr, Jefferson or Marshall, reincarnated, could step
into any court today and after a minimal briefing on procedure
and up-dating in certain areas of law, try a case with the best of
today’s lawyers. Those great eighteenth century lawyers would -
need no more than a hurried briefing and a Brooks’ Bros. suit.
They would not even need a hair cut, given the styles of our
day.

This is not necessarily bad, and I propose nothing specific on
how we should change our methods of resolving conflicts in the
courtroom, but I do know this—and so does anyone who has
read legal history and read the newspapers in recent years—that
John Adams, and his reincarnated colleagues at the bar, would
be shocked and bewildered at some of the antics and spectacles
witnessed today in the courtrooms of America. They would be
as shocked and baffled as are a vast number of contemporary
Americans and friends of America all over the world. They
would not be able to understand why so many cases take weeks
or months to try. No one could explain why the jury selection
process, for example, should itself become a major piece of liti-
gation consuming days or weeks, Few people can understand it
and the public is beginning to ask some searching questions on
the subject.
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State-Federal Cooperation

I need not burden this well-informed audience on the subject
of the tension"and the strains existing between the state and fed-
eral courts in recent years. Because of the existence of those
problems and the reasons underlying them I urged last August,
at the ABA Convention in St. Louis, that the Chief Justice of
each state take the initiative to create an informal ad hoc State-
federal judicial council in each state. The purpose, of course,
was to have these judges meet together informally to develop co-
operation to reduce the tensions that have existgg in, ;@cegt
years. I was pleasantly surprised, even astonished, at the speed
with which the Chief Justices responded, for I am now informed
that such Councils are in actual operation in 32 of the states.
Many of these Councils have been created by formal order of the
State Supreme Court. I am also informed that once the chan-
nels of communication were opened these -state and federal
judges found other areas of fruitful cooperation and exchange of
ideas. I regard this development of such importance that I wish
to express my appreciation to the Conference of State Chief Jus-
tices and to Chief Justice Calvert of Texas, its Chairman,

In urging the cooperation between the state and federal
judges, and in urging the state judges to call upon the state bar
associations and on the American Bar Association, I have no
thought whatever that all state court systems or all judges be
cast in one mold. Far from this, I have an abiding conviction
that the strength of our entire system in this country and the
essence of true Federalism lies in diversity among the states. It
will not impair this diversity, however, to work together to de-
velop effective post-conviction remedies for example, or common
standards of judicial administration, common standards of pro-
fessional conduct for lawyers, and, indeed, for judges, or the im-
provement in the method of selection, the tenure, and compensa-
tion of judges.

The diversity that has existed in our system and the innova-
tiveness of state judges accounts for many of the great improve-
ments that the federal system has adopted from the states. One
of the most crucial is in the developing area of using trained
court administrators or executives in the administration of the
courts, The states have been a whole generation ahead of the
federal system in this matter. When we sought to create the In-
stitute for Court Management in 1969 the first step was to call
on state court administrators for guidance and advice.

We should never forget that under our federal system, the ba-
sic structure of the courts of this country contemplated that
state courts would deal with local matters while federal courts
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would serve a limited and narrow function. I hope we will nev-
er become so bigoted as to think that state judges are any less
devoted to the principles of the federal Constitution than other
judges and lawyers.

Standards of Administration

I do not especially like phrases like “management of judicial
resources,” or “maximum utilization of judge power.” ' They
seem stilted to me as they do to most lawyers and judges. But
these phrases are simple “shorthand” and if we accept them as
such they become tolerable. The important thing is the concept
underlying these ‘“shorthand” terms. Every profession and ev-
ery area of human activity has had to grapple with the hard
realities behind the shorthand. The difference is, judges and
lawyers have lagged far behind the rest. I do not suggest that
justice can ever become automated or that production line proc-
esses are adaptable to courts. But we must acknowledge that
the practice of the healing arts, for example, is surely a sensitive
and delicate matter, perhaps as much so as the administration of
justice, Yet the medical profession has responded and necessity
has forced innovative changes that make it possible today for
one physician or surgeon, depending on the individual, to do
from three to ten or fifteen times what his counterpart could do
even as recently as twenty or thirty years .ago. And with this
enormous increase in productivity, by and large we have in this
country a better quality of medical care today than at any time
in the history of mankind. . :

In terms of methods, machinery and equipment, the flow of
papers—and we know the business of courts d.epends on the flow
of papers—most courts have changed very little fundan:xentally
in a hundred years or more. I know of no comprehensive sur-
veys, but spot checks have shown that the ancient ledger type of
record books, sixteen or eighteen inches wide, ‘twe:nty-foux: or
twenty-six inches high, and four inches thick are still used in a
very large number of courts and these cumbersome bqoks, haz-
ardous to handle, still call for longhand entries concerning cases.
I mention this only as one symptom of our tendency to cling to
old ways. We know that banks, factories, department stores,
hospitals and many government agencies have cast off anachro-
nisms of this kind.

With relatively few exceptions, we still eall jurors as in the
past, We still herd them into a common room in numbers of‘Fen
double the real need because of obsolete concepts of arranging
and managing their use. This is often complicated by the unreg-
ulated arbitrariness of a handful of judges, for example, who
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demand more jurors than they can possibly use to be allocated
each day for their exclusive use. There is almost a total ab-
sence of even the most primitive techniques in predicting the
need for jurors just as there is a large vacuum in the standards
and procedures to coordinate the steps of bringing a case and all
of its components—the lawyers, witnesses, experts, jurors and
court staff—to the same place at the same time.

Happily, a very distinguished committee of the American Bar
Association under the chairmanship of Judge Freedman of the
United States Court of Appeals of the Third  Circuit is now
launching a comprehensive program of bringing up to date the
minimum standards of judicial administration.

Independent of what we do in the courtroom itself, we need
careful study to make sure that every case which reaches the
courtroom stage is there only after every possihility of settle-
ment has been exhausted. Those parties who impose upon the
judicial process and clog its functioning by carrying the cases
through jury selection before making a settlement which could
have been made earlier should be subject to the risk of a very
substantial discretionary cost assessment at the hands of the
trial judge who can evaluate these abuses of the system. Some-
one must remind the bar and the public of the enormous cost of
a trial. Reliable estimates have been made indicating that the
cost is in the neighborhood of $250 per working hour in some
courts, not including plant and equipment cost—or lawyers.

Court Executive Officers

As litigation has grown and multiple-judge courts have steadi-
ly enlarged, the continued use of the old eguipment and old
methods has brought about a virtual breakdown in many places
and a slowdown everywhere in the efficiency and functioning of
courts. The judicial system and all its components have been
subjected to the same stresses and strains as hospitals and other
enterprises. The difference is that, thirty or forty years ago,
doctors and nurses recognized the importance of system and
management in order to deliver to the patients adequate medical
care. This resulted, as I have pointed out on other occasions, in
the development of hospital administrators and today there is no
hospital of any size in this country without a trained hospital
administrator who is the chief executive officer dealing with the
management and efficient utilization of all of the resources of
the institution. Courts and judges have, with few exceptions,
not responded in this way. To some extent, imaginative and re-
sourceful judges and court clerks have moved partially into the
vacuum, but the function of a clerk and the function of a court
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executive are very different, and a court clerk.cannot be expect-
ed to perform both functions.

From the day I took office, twenty-one months - ago, this
seemed to me the most pressing need of the courts of this
country, and particularly so in my area of responsibility, the
federal courts. The first step I took was to lay the founda-
tions for a facility to train executives and I requested the
American Bar Association to take the leadership in accomplish-
ing this. That Association did so with the American Judicature
Society and the Institute of Judicial Administration as co-spon-
sors, creating the Institute for Court Management at the Univer-
sity of Denver Law School. That Institute has now graduated
the first group of trainees with an intensive full-time course
over a period of six months including actual field training in the
various courts. It will train two additional classes this year.
This is not a federal facility—I expect most of its output will go
to state court systems.

In the meantime, the Congress has taken one of the most im-
portant steps in a generation in the administration of justice by
providing for a Court Executive in each of the eléven Federal
Circuits. The Court Executive will work under the direction of
the Judicial Council of each Circuit. I need not say, surely, to
an audience including many Chief Judges and administrative
judges, that this will not only relieve Chief Judges to perform
their basic judicial functions, but it will provide a person who
will, in time; be able to develop new methods and new processes
which busy judges could not do in the past.

The function of a Court Executive is somethmg none of us
really knows very much about. There are only a handful of
court administrators or executives in this country and up to now
they are all self-taught. The few who were in being were, for
the most part, called upon to be members of the teaching faculty
for the new Court Management Institute. The coneept of Court
Executive or Court Administrator will have its detractors but I
predict they will not be heard for very long. The history books
tell us how the Admirals reacted when General William Mitchell
insisted that an airplane could sink a battleship.

This desperate need for court executive officers does not alter
the fact that it will require great patience and industrious home-
work on the part of judges and chief judges to learn to utilize
these officers for their courts.

Rulemaking Power
A great many of the infirmities in our procedures could be
cured if judges had broad rulemaking power and exercised that
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power. The best example of this was given a generation ago in
the Federal Rules of Civil Procedure and later in the Criminal
and Appellate Procedure Rules.

For the past 30 years or more state legislatures, like the Con-
gress, have been overwhelmed by a multitude of new problems
and it is increasingly difficult to get their attention on mundane
subjects like rules or procedure and other internal matters of the
courts. In addition, judges, by and large, have been under in-
creasing pressure of their own daily work and have not brought
these matters to the legislators.

The rulemaking process as developed in this country begin-
ning 35 years ago is the best solution yet developed for sound
procedural change. Since it is a cooperative process involving
not only the legislative and judicial branches officially, but law-

yers, judges and law professors, it can synthesize the best think-
ing at every level.

If your state does not provide for rulemaking power compara-
ble to that vested in the Supreme Court of the United States in
conjunction with Congress, I urge you to study closely the po-
tential of this mechanism. In federal habeas corpus review of
state cases it could have saved a great deal of confusion in re-
cent years. Flexible rulemaking processes could have promptly
developed post-conviction remedy procedures to blunt the impact
of the imposition of federal standards on the states.

Selection, Tenure and Compensation of Judges

The combined experience of this country for nearly two
hundred years now, with elective judges in most of the states
holding office for limited terms and federal judges who are ap-
pointed with tenure, affords a basis for a careful reexamination
of the whole method of the selection of judges. This is part of
the long range problem, but it deserves some mention. The ag-
gregate of two centuries of experience should be sufficient to af-
ford a basis for a comprehensive reexamination of the methods
of selection and the tenure of state judges. In saying this, I, of
course, intend no reflection whatever on those state systems of
limited-terms and the many splendid judges in those states.

It may be that the fine quality of judicial work of state judges
is in spite of, not because of, the method of selection.

The election of judges for limited terms is a subject on which
reasonable men can reasonably have different views. Neverthe-
less the very nature of the judicial function calls for some com-
prehensive studies directed to the alternative methods developed
in the last generation in some states. These alternatives tend to
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preserve the virtues of popular choice of judges and a‘F the sax}m
time develop a high degree of professionalism, offering an in-
ducement for competent lawyers to make a career of the bench,

We know that while there are certain patterns common in th.e
fifty states as to the selection and tenure of judges, that there is
at f'he same time a wide disparity in the compensntion.‘ In such
states as New York, California and Illinois, to mention but‘thvee
of the large statles, the compensation of judges of the ‘hlghest
courts is as much as three times the compensation of their coun-
terparts in some other states of the Union.

As lawyers and judges we know that the function qf the.
courts in a small state is essentially the same as the function of
the courts in the larger state, The size of the state has no rela-
tionship to the nature of the function, the degree of the respon-
sibility, and the degree of the professional competence c'alled for,
It is, therefore, an anomaly for a wide disparity to continue, At
the same time I do not suggest, by any means, that there need
be a rigid, uniform standard of compensation or tenure for all
the states. All I suggest is that the judges in the small'state.s
are performing essentially the same function as thai..' of tllf}ll‘
brothers in a large state, and the conditions of their service
should not vary excessively. It is not a wholesome qr a healthy
thing for the administration of justice to have the highest court
of a geographically large and cconomically powerful state re-
ceive two or three times as much as his counterpart a few
hundred miles away.

A National Center for State Courts

As I-range over this rather wide variety of subjects you are
bound to take notice that in many instances I have been obliged
to refer to maltters of common or general knowledge or the re-
sult of spot checks, or other sources that are not who}l.y trust-'
worthy. This suggests strongly the need for some facility that
will accumulate and make available all information nc—;cegsgry f<'n‘
comprehensive examination of the problems of the judiciary in
the fifty states. Recently a judicial conference developed an ac-
cumulation of 500 or more spzacific problems of courts.

Each of the points I have raised in the list of what se.em to mg
the urgent priorities can be more readily treated and with better
solutions if there is a pooling of ideas and efforts of the states.

For a long time we have talked of the need for a clqser gx-
change and closer cooperation among the states and between thg
states and the federal courts on judicial proble,msi. N9 state is
without grave problems in the administration of Just}ce. The
problems vary chiefly in degree from those states with grave
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troubles to those on the threshold of disaster in their courts.
The valuable work of the National College of Trial Judges is just
one example of the value of cooperative enterprise.

We now have in this country a great ferment for court im-
provement which has been gaining momentum slowly over a
long period of time. More recently, this has taken on a new
thrust and force under the leadership of the American Bar Asso-
ciation. The time has come, and I submit that it is here and now
at this Conference, to make the initial decision and bring into
being some kind of national clearinghouse or center to serve all
the states and to cooperate with all the agencies seeking to im-
prove justice at every level. The need is great, and the time is
now, and I hope this Conference will consider creating a work-
ing committee to this end before you adjourn. I know that you
will do many important things while you are here to the benefit
of our common problems, but if you do no more than launch this
much-needed service agency for the state courts, your time and
attendance here would be justified.

I hope that in raising this subject of a need for a facility to
serve as a clearinghouse and service agency for the states you
will not think me unduly presumptuous if I make some specific
suggestions for your consideration. '

It seems to me obvious that the states should make the final
choices and the final decisions. In offering these thoughts, I
draw particularly on my experience in the twenty-one months I
have been in my present office. I now see the legal profession’s
strongest voice, the American Bar Association, from a point of
view which I never fully appreciated in my years of private
practice or even in the period when I was a member of the
Court of Appeals.

The American Bar Association is a force for enormous, almost
unlimited, good with respect to every problem in the administra-
tion of justice. It is a force that cannot be directed or con-
trolled by any particular group or any selfish interest because it
includes approximately 150,000 lawyers and judges and law pro-
fessors representing 1,700 state and local bar associations -and
other legal groups. Its governing body, the House of Delegates,
represents 90% of all the practicing lawyers in this country. I
mention these factors because the American Bar Association is
essentially a grass-roots institution whose components spring
from the 50 states. The facilities and power, the influence and
prestige of this association are literally on the doorstep of every
state capital through the State Bar Association, and that power
and influence .can be put to.work in terms of achieving the
objectives I have suggested to you.
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My suggestion, therefore, is that in shaping the national or-
ganization or center to serve all the states, that you consider
calling primarily on this great association and its 50 component
state associations, along with other groups that specialize in ju-
dicial administration. There are additional existing structures
representative of all the states and a cross section of the legal
profession. I refer now to the American Judicature Society, the
Institute of Judicial Administration, the Conference of State Trial
Judges, the Appellate Judges Conference, the Council of State
Governments, and the Conference of Chief Justices. T am confi-
dent there will be widespread interest in the formation of such a
group as this but it will take time to marshall all of the large re-
sources necessary to its accomplishment. To build soundly, you
must build carefully. You must have plans and time. This is
not a matter that can be adequately dealt with hastily in a few
hours in a busy Conference such as you are now beginning. A
Steering Committee can select five to ten representative leaders
empowered to convene a larger group to perfect an organizgtion.

The first step will be the decision to create a national center
for state courts of the kind I outlined. It is desperately needed
and long overdue.

In emphasizing the problems of administration, management
and efficiency we must always remember that efficient adminis-
tration is the tool, not the goal, of justice. Therefore it is as a
means to an end that we should place high priority on changes
in our methods and our machinery. The noblest legal principles
will be sterile and meaningless if they cannot be made to work.

In closing, I offer the full cooperation of my own office and
the facilities of the Federal Judicial Center and the Administra-
tive Office of the United States Courts. Bt ™ bearing in mind my
own concepts of federalism I will participate only when you ask
me to do so. ‘

STANDARDS OF JUDICIAL CONDUCT:
A PROGRESS REPORT
. by
WiLniaM B. SpANN, JR.
Chairman, House of Delegates, American Bar Association
On being invited to speak, I was faced with the immc.adi:flte fie'-
cision of what to talk about. Those who extended the invitation

to me to address you as the representative of the American Bar
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Association very kindly avoided assigning to me any specific
topic—quite possibly because none occurred to them on which I
was qualified to speak. g

I thought at first of trying to promote my favorite project of
a Labor Court of Appeals, working it in to the general subject
matter of the Conference on the basis of increased efficiency
both in the expected expertise of such a court and in the imme-
diate settlement of the law eliminating the long and tortuous
procedure of conflict between circuits and the policy of non-ac-
quiescence by the Labor Board. But I realized that the interest
in such remarks would be confined to such Federal Circuit Court
Jjudges as may be present and to a handful of labor lawyers.

Inasmuch as I was representing the American Bar Associa-
tion, I thought briefly that I might talk on the American Bar
Association role in judicial reform but decided against it. This
was fortunate for me since that speech was made by Chief Jus-
tice Burger this morning with far more force and authority than
I could ever have given it.

On behalf of the American Bar Association, we do accept the
challenge of the Chief Justice. As Chairman of the American
Bar Administration Committee which meets in two weeks on
March 25th, I assure you that the number one item on our agen-
da will be the immediate formation of a joint committee of the
American Bar Association giving due and proper recognition to
the other national legal organizations, such as Judicature, which
have contributed and can contribute so much.

I finally decided that a progress report on the work of the
American Bar’s- Special Committee on Standards of Judicial
Conduct may not only be of general interest but could also be
helpful in furthering the work of the Committee. Incidentially,
on the subject of Standards for Judicial Conduct, there appears
on the back cover of the current issue of JUDICATURE Lord
Hale's Rules, the last of which is “To be short and sparing at
meals, that I may be fitter for business.” This is certainly one
which, if T were a judge, I would have violated today but.not
being on the bench, I do not regard it as applicable.

Those of you who “did your homework” in the formidable
green tome which was sent to all participants have read, if you
had not before, at pages 119-125 the Interim Report of the
American Bar Association Committee together with the accom-
panying statement, some 15,000 copies of which were released
prior to the Annual Meeting of the American Bar Association in
St. Louis. This report was the subject of public hearings at the
St. Louis meeting. As a result of the hearings and written com-
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munications to the Committee, Professor Wayne Thode, of the
faculty of the Law School of the University of Utah and Report-
er for the Committee, listed some 378 suggestions for the Com-
mittee’s study, and other suggestions are still being received.

It must be realized at the outset that the American Bar Asso-
ciation has no authority to promulgate a code or Canons of Eth-
ies for judges; indeed, it has no such authority for lawyers.
Whatever may be devised by its committees ai.d approved by its
House of Delegates constitutes only guidelines, the implementa-
tion of which must come in the form of state action by judiciary
or legislature with the assistance and support of state and local
bar associations.

The original Canons of Judicial Ethics were the work of a
committee of three justices and two lawyers chaired by Chief
Justice William Howard Taft. The Canons were approved by
the American Bar Association at its annual convention in Phila-
delphia in July, 1924. I might take pride in the fact that they
were first adopted inh my native state of Georgia only eleven
months later in June of 1925 but someone will be sure to suggest
that Georgia needed them worse than anybody else.

The Canons were slow to “catch on'. By 1937 when the ABA
added Canons 35 and 36, only two other states, New York and
Oregon, had joined Georgia and by the end of World War II only
twelve states in all had adopted the Canons.

Indeed as there were then, there may still be many who do
not even realize that a separate set of Canons exists. In the
Georgia primaries of 1955, a well-known Georgia lawyer opposed
an incumbent on our Court of Appeals. When other members of
the court actively campaigned on behalf of their colleague, the
challenger wrote a letter to the entire bar criticizing the conduct
of these judges under the Canons. At a convocation in honor of
Senator Walter F. George, I was approached rather surrepti-
tiously by the law clerk of one of the judges under criticism who
suggested that my activity in the ABA might enable me to help
him. He then stated that he had searched the Canons through
and through without finding any condemnation of the judges’
political activities in aid of their brother on the bench. I sug-
gested that he perhaps was reading the Canons of Professional
Ethics rather than the Canons of Judicial Ethics; to which he re-
plied, “Oh, ire there Canons of Judicial Ethics?”

But during the '50’s and ’60’s interest increased and the pace
of adoption accelerated. By 1969 when the present ABA Com-
mittee was appointed, 43 states had Codes of Judicial Ethics.*

* The seven  without: Alabama, shire, North - Carolina, Thode
Alaine, Massachusetts, New Hamp- Island aud South Carolina,
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The present ABA Committee was created in August, 1969.
As you know, it is chaired by Judge Roger J. Traynor, retired
Chief Justice of the California Supreme Court. Its membership
includes a Justice of the U. S, Supreme Court, a Judge of the
Second Circuit Court of Appeals, a Federal District Court Judge,
anothey former state Supreme Court Justice who is also a form-
er Law School Dean and presently a professor of law, two state
trial judges and three distinguished practicing lawyers. The
Committee was directed by the ABA Board of Governors
‘“* * * {0 study and report to the Board of Governors and the
House of Delegates on the adequacy and effectiveness of the
present Canons of Judicial Ethics, including their observance
and enforcement, to make such recommendations for reforma-
tion of the Canons as it deems appropriate, and to encourage
and maintain the highest level of ethical standards by the judici-
ary, * ¥® *»

Since the public hearings in St. Louis, the Committee has had
three 2-day meetings in New York City, the last on February
20-21, 1971, and its drafting sutcommittee has met more fre-
quently. In February, the Sixth Draft was reviewed. This
April in Washington, D. C. the Committee hopes to arrive at a
complete draft which can be distributed for comment during the
summer; its target date for final approval by the ABA House of
Delegates is August, 1972 at the Annual Meeting in San Francis-
co.

What then can I tell you about the present status of the Com-
mittee’s deliberations? = As the liaison representative from the
Board of Governors of the ABA, I attended the February meet-
ing of the Committee in New York and I have the express per-
mission of the Chairman to indicate to you the form and direc-
tion which the Committee’s work is taking.

Following the format used in the recently adopted ABA Code
of Professional Responsibility, the “New"” Canons of Judicial
Ethics consist, in the current draft, of Seven Canons to be set in
boldfaced type. These, written together without modifying
standards and limitations and without commentary, take up only
15 lines. The complete text will, I estimate, take only about 20
letter-sized typewritten pages double spaced.

How is this reduction in volume being accomplished? From
purely personal observation, I would answer that it results from
the philosophy of the Committee which I believe is expressed by
Judge Irving R. Kaufman, a member of the committee, in an ar-
ticle just published in the Duke Law Journal. With reference to
the expression of detailed and definitive rules, Judge Kaufman
states:

“The better course, to my mind, is to continue to choose
good men, provide them with a body of ethical standards to
24
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which they may repair and then, in all but the obvious cases
where per se treatment is justified, trust to the character of
those we have selected. * * *7?
From my own observation, this is the rationale of the large
majority of the Commitiee in formulating the Canons.
Here then are the actual Canons in the Sixth Draft as they
are set out in boldfaced type:

CANON 1. A JUDGE SHOULD UPHOLD THE INTEGRITY
AND INDEPENDENCE OF THE JUDICIARY.

CANON 2. A JUDGE SHOULD PERFORM THE DUTIES
OF HIS OFFICE FAIRLY AND DILIGENTLY [AND THIS IS
HIS PRIMARY OBLIGATION].

CANON 3. A JUDGE MAY ENGAGE IN ACTIVITIES FOR
THE IMPROVEMENT OF THE LAW, THE LEGAL SYSTEM,
AND THE ADMINISTRATION OF JUSTICE.

CANON 4. A JUDGE SHOULD REGULATE HIS EXTRA-
JUDICIAL ACTIVITIES TO MINIMIZE CONFLICT WITH-HIS
JUDICIAL DUTIES.

CANON 5. A JUDGE SHOULD AVOID IMPROPRIETY
AND THE APPEARANCE OF IMPROPRIETY IN ALL OF HIS
ACTIVITIES,

CANON 6. A JUDGE SHOULD PUBLICLY REPORT COM-

PENSATION RECEIVED FOR QUASI-JUDICIAL AND EX-
TRA-JUDICIAL ACTIVITIES.

CANON 7. A JUDGE SHOULD NOT ENGAGE IN POLITI-

CAL ACTIVITY EXCEPT TO THE EXTENT NECESSARY TO
OBTAIN. OR RETAIN JUDICIAL OFFICE THROUGH AN
ELECTIVE PROCESS.

There will follow a statement of applicability to part-time
judges and retired judges and a statement as to the effective
date of compliance. It should be understood that the language
of these Canons is still under review, but the sense of the 7 Can-
ons is expressed by what I have given you. There are brief ex-
planations and comments under some of the Canons which need
no mention here. Three of the boldfaced Canons have more ex-
tensive standards set forth about which a few words may be in
order, _ .

Canon 2, providing the primary obligation of the judge to per-
form his duty diligently and fairly, has standards under three
categories. The first is Adjudicative Responsibilities and here
are stated various suggestions of proper judicial conduct. This
section includes a modified version of Canon 35 permitting re-
production of investitive, ceremonial or naturalization proceed-
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ings, and of non-sensational proceedings for exclusive use in the
curriculum of educational institutions and further permitting
electronic reporting and perpetuation of testimony. The second
section deals with a judge’s administrative responsibilities and
the third section deals with his disqualification under various
circumstances. The draft contains a provision for waiver of
disqualification in the case of relationship or financial interest
where the relationship or financial interest is regarded by the
parties as insignificant. The judge, if he considers that waiver
may be in order and if he chooses to do so, may disclose to an
appropriate court officer the basis of his disqualification and
this court officer transmits the disqualification to al parties. If
all parties and counsel agree in writing to remit the disqualifica-
tion, the judge may continue in the proceeding and the judge's

~ disclosure and the consents of the parties and counsel will be in-
corporated in the record of the proceedings.

- Canon 3, concerning a judge’s involvement in activities for the
improvement of the law, the legal system and the administration
of justice, speaks for itself; it authorizes the judge, among other
activities, to speak, write, lecture, and teach on such subjects.

Canon 4, dealing with extra-judicial activities, contains sec-
tions dealing with civic and charitable activities, fiduciary rela-
tionships, financial activities and avocations. In other sections,
it prohibits a judge from acting as an arbitrator, from practicing
law, and from accepting extra-judicial governmental apgoint-
ments other than the representation of his country, state or lo-
cality on ceremonial occasions and in connection with education-
al or cultural activities.

Canon 6 permits a judge to receive compensation and reim-
bursement of expenses for quasi-judicial and extra-judicial activ-
ities otherwise permitted under Canons 3 and 4 provided such
compensation is reasonable and no more than a non-judge would
receive, and provides for public disclosure of compensation only,
The present thinking of the Committee is that expense reim-
bursement limited to the reasonable cost of food, lodging and
travel expenses of the judge and his wife need not be reported,

but any expense payment in excess of such reasonable amount
would constitute compensation.

Finally, Canon 7, dealing with political activities, modifies
slightly the existing Canon by permitting a judge to endorse a
colleague on the bench but such endorsement may not include
active campaigning or speech-making. The Committee sought a
way of imposing some restriction on the party running against
the incumber# judge but concluded that such a restriction must
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necessarily be included in the Code of Professional Responsibi-li-
ty rather than in the Canons of Judicial Ethics and the Commit-
tee will make such a recommendation. :

This is a brief nverview of the Canons but gives you a prgtty
good idea of the direction in which the Committee is proceeding.

All of you here may greatly expedite the work of the Commit-
tee if you will, as soon as the Preliminary Draft is distributed
this summer, give the Committee the benefit of your comments
and reactions and urge others to do so. This is no “ivory tow-
er” committee; it well realizes that the “NEW” Canons are valu-
able only if and to the extent that they are accepted by the
bench and bar and are adopted in the various states.

And what of the chances for adoption? If acceptance of the
New Code of Professional Responsibility is any measure, the
prospect is very bright, That Code was finaliy approved in Al..l-
gust, 1969. As of February of this year, it had been adopted in
24 states, and spproved by the bar assoclations of 12 more states
for submission to their Supreme Courts. The District of Colum-
bia bar has also approved. It is estimated that by* the ¢nd of
this year all but about 6 states will have adopted the Code.

I would close with the same appeal to you on behalf of the
Canons which current ABA President Ed Wright made in
presenting the Code of Professional Responsibility to the ABA
House for adoption in Dallas in 1969. He quoted the speech of
Benjamin Franklin in his acceptance and support of the Consti-
tution of the United States. Despite certain reservations which
he entertained, Franklin said:

“I confess that there are several parts of this Constitution
which I do not at present approve, but I am not sure I shall
never approve them; for having lived long, I have experi-
enced many instances of being obliged, by better informa-
tion or fuller consideration, to change opinions I once
thought right, but found to be otherwise.

“Thus I consent, Sir, to this Constitution because I expect
no better, and because I am not sure that it is not the best.
The opinions I have had of its errors I sacrifice to the pub-
lic good * * *7
It is my hope that when the timne comes you will approach .an.d
review the Committee’s Draft with just such an attitude, for it
is my firm belief that you will find the Committee’s Draft a vast
improvement over the present Canons providing standards
which are viable and i step with our time. |
It has been a real pleasure to be with you and to participate in

the working sessions of this Conference. May I hope for the
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Conference that the interest and diligent efforts of its partici-
pants will help us move significantly closer to the Utopian objec-
tive which Lord Brougham so eloquently voiced over a hundred
years ago in these words:

“It was the boast of Augustus that he found Rome of brick
and left it of marble.

“But how much nobler will be the sovereign’s boast when
he shall have it to say that he found law dear, and left it
cheap; found it a sealed book, left it a living letter; found
it the patrimony of the rich, left it the inheritance of the
poor; found it the two-edged sword of craft and oppression,
left it the staff of honesty and the shield of innocence.”

MANDATORY RETIREMENT OF JUDGES
by

RoBErT W. CALVERT

Chief Justice of Texas
President, National Conference of Chief Justices

Hearing the President and the Chief Justice of the United
States speak at this Conference has been an inspiring experi-
ence. I am sorry the Chief Justice had to leave. I wanted to
tell him that we have been following the Court’s decisions and
reading its opinions with much interest. I was particularly in-
terested in the Court’s decision last December in Dutton v. Ev-
ans, 400 U.S. 74, 91 S.Ct. 210, 27 L.Ed.2d 213, in which the
Court divided four and four and one in holding certain hearsay
testimony admissible under a Georgia statute. Some may think
the majority stretched the hearsay exception beyond reason.
Personally, I thought-. the opinions of Justices Stewart and
Blackmun pregnant with logic but no more persuasive than the
reasoning of a Texas trial judge in a somewhat different hearsay
situation some fifteen years earlier. Some taxpayers sued the
City of Texarkana to enjoin expenditure of city bond funds to
build sewer lines outside the city limits. The plaintiffs’ attorney
had the City Secretary on cross-examination. He put this ques-
tion: “Haven't you heard, sir, that it is illegal for a city to
spend its funds to build utility lines outside the city limits? ”
The secretary answered, “Well, I've heard it was and I've heard
it wasn’t.” The City Attorney interposed, “I object, your Hon-
or, that'’s hearsay.” The judge said: “Objection overruled. He
heard it both ways.”
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I consider it a signal honor to have been invited to address the
distinguished delegates to this conference. I do not regard the
invitation as a personal tribute; I have done nothing to earn it.
Rather, I prefer to assume that the invitation came to me as
Chairman of the National Conference of State Chief Justices,
and as a recognition of that organization as an integral and im-
portant segment of this nation’s judicial system, a system which,
though far from perfect, stands stalwartly between the tyranny
of government toward its citizenry and of man toward his fellow
man.

Ours is a judicial system in which the highest court in the
land - can place its protective arm around “shuffling’” Sam
Thompson in Louisville, Kentucky, and say to the police of that
city, “You cannot take a man’s freedom because he was irritat-
ing you by patting his foot or shuffling on a dance floor; and
more than that you cannot add a fine because he protested his
arrest through argument.”

It is a system in which a young man, hounded from a blos-
soming career and even from a means of livelihood, by self-ap-

"pointed and self-annointed guardians of every individual’s patri-

otism and censors of his innermost impulses, could receive $3,-
500,000 in compensation from a jury, and.later could describe
his first day in court in these inspiring words:

“I saw the judge, the jury, the bailiffs, the court reporter,
the lawyers and the spectators, and I.was overwhelmed by

the realization that a single citizen who felt an injustice .

done him could bring all of these people together. Even if
the 'verdict went against me, I would feel that I had won.”

It is a system which through its highest court has demonstrat-

~ ed within the last ten days a sense of compassion for the poor

and a determination that they shall not be made to suffer unnec-
essarily merely because of their poverty.

Those of us who serve on state courts are proud to be a part
of this system, But the convening of this Conference on the Ju-
diciary, and our presence here, is evidence that we still have
problems to solve and reforms to execute, and that mere indul-
gence in self-praise, with eyes closed to our deficiencies, will not
suffice. I ask your patience, then, as I speak briefly of one

needed reform which I have not found on the conference agenda,
which I have not discussed in the Selected Readings prepared by

the American Judicature Society, and which has rated only pass-
ing mention in the pamphlets sent us—I speak of mandatory re-
tirement of judges.
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Parenthetically, I never think of retirement without recalling
my conversation with a Texas Supreme Court staff member
upon the occasion of his retirement. A few years ago the offi-
cial Reporter for the Court came to see me around September
1st and said: “I thought I should come and tell you that I plan
to retire on October 1st. I am 86 years old, have been with the
Court for 69 years. and I don’t want to stay here too long like I
have seen some of these judges do!”

One of our Texas newspapers published an article, on Febru-
ary 15th last, commenting on the report on state judicial sys-
tems made by a Congressional Advisory Commission on Inter-
governmental Relations. The article stated that, “[t]he com-
mission recommended that compulsory retirement of state or lo-
cal judges, now in effect in 22 states, be made a nationwide
practice, setting retirement at age 70.” The article quoted the
report as stating that “[o]nce"the most eminent judge is selected,
there is no guarantee that he will remain competent. He will
age, may become tired and can grow out-of-touch.” I agree abso-
lutely; and I can think of no sound reason for limiting the sug-
gested reform to state and local judges. I suggest in all charity
and with the utmost respect for the many able Federal judges of
my acquaintance that there is no sound basis for concluding that
state judges age, become tired and grow out-of-touch, but that
Federal judges do not. Moreover, a totally unselfish approach to
improvement of our judicial system should impel those of us
who are judges to lead the movement for mandatory retirement
in both branches of the system.

The Commission report, in indicating that only 22 states now
require mandatory retirement of judges, does not square with
the statistical summary of state court systems prepared by the
Council of State Governments in 1970. The latter report shows
that 40 of the 50 states have mandatory retirement require-
ments at ages of from. 70 to 75. Some, like Arkansas, Califor:
nia, Minnesota, New Mexico, Tennessee and Texas achieve com-ll-
pulsory retirement at age 70 through denial -or diminution of re-
tirement benefits if a judge remains on the bench after that age.
Let me tell you briefly of our experience in Texas. :

With lawyers and judges playing leading roles, we amended
our Constitution in 1965 to provide, among other things, for-au- "
tomatic mandatory retirement of appellate and general jurisdic- :
tion trial judges at age 75, with power in the Legislature to re-
duce the age to 70. With some of us in the judiciary again tak-

ing the lead, our Legislature was induced in 1967 to provide an
added- retirement benefit of 10% of current salary for those '

judges who retired at or before age 70. A grandfather clause
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extended the benefit to those in office and over 70 who .retired
at the end of their current terms. On January 2nd of this year,
just four years later, the oldest justice of tche; Supreme Court
was 65, the oldest judge of the Court of Criminal Appeals, t.he
court of last resort in criminal cases, was 63, only two of 42 in-
termediate appellate court judges were 70 or over and only three
of 238 judges of courts at the District Court l.evel were 70 or over.
In sum, only 5 of 294 appellate and major trial court judges were
70 or over; and, to my personal knowledge, at least three of the
five, and perhaps ali five, are holding over under the grand-fath-
er clause, We have thus achieved a younger, more physically
vigorous and mentally alert judiciary whi!e prqv1d1ng_a pool of
retired judges who can be called into service with their consent

at any time.

The Federal judiciary is one of the last bastions for empl_oyn
ment of the aged. There seems to be some sort of pervading
fear which makes it more or less untouchable and deters those
who should speak out forthrightly. The Consensus of thg "Na-
tional Conference on Judicial Selection and Court Administra-
tion, held in Chicago in 1959, states apologetically that “auto-
matic retirement at age 70 is desirable.” The Recommendations
of the 27th American Assembly on the Courts, the Public and
the Law Explosion, speaking only of state courts, conc.luded only
that “trial judges should be subject to mandatory retirement by
age 70 * * * Why only ‘“‘trial judges”?

Business and educational institutions have long since adopted

.mandatory retirement and limited service programs. The gener-

al facts about these programs are too well known for me to bore
you with them. Just last week the new Speaker of thg House gf
Representatives of the United  States Congrgss confirmed his
earlier statement of his determination to retire by age 70.
There is no sound reason for believing that judges are a master
race of people or that appellate judges are immunized against
the ravages of age which may beset trial judges.

The state judicial systems have blazed the way for thg F(_ad.eral
judiciary. There are no abler judges in the. Federal judiciary
than Traynor of California, Williamson of Maine, and many oth-
er state judges who have accepted retirement at age 70; and,
yet, the only mandatory retirement requireme'nt of thg Feder;'al
system coming to my knowledge is the one W'thh requires Chief
Judges to step down from those administrative positions at age
70. Statistics developed at a congressional hearing last year dis-
closed that 10% of Federal district and court of appeals judges
were over 70 years of age and eligible for retirement. C
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In 1966, I clipped an article from the American Bar Journal
written by Honorable J. Earl Major, Senior Judge for the United
States Court of Appeals for the Seventh Circuit, entitled;, ‘“Why
Not Mandatory Retirement for Federal Judges?” 1 clipped the
article because I thought much of what Judge Major said about
retirement of Federal judges applied also to state judges, and at
the time I was involved in a campaign for mandatory retirement
of Texas state judges. But what Judge Major said in January,
1966 is just as cogent and compelling five years later, He said
that “advocacy of compulsory retirement is not the high road to
popularity,” and I agree; and that he had ‘“never heard a valid
reason why a judge should not voluntarily retire when eligible,”
although he had heard many self-interest excuses.

It seems to me there are four main reasons for the reluctance
of judges to retire. I would rate them in this order: The judge
(1) has developed no subsidiary interests and hasn’t the faintest
:dea what he will do to occupy his time if he retires; (2) has a
secret feeling that he is the indispensable man and that no suc-
cessor could possibly fill his shoes; (3) wants to keep some sort
of a strangle hold on the social standing his position offers him
and his wife and the favors and honors which are tendered to
his position rather than to him personally; and (4) isn’t wanted
at home by his wife because through the years she has devel-
oped her own 8 to 5 routine program and she doesn’t want it in-
terrupted. I well remember when I first was brought face to
face with the reason last mentioned. One of our Texas Supreme
Court judges had obviously become senile and could no longer
even remember what he had done on the previous day. Our
veiled suggestions to him that he should retire did not register
and went unheeded. Finally, the judge’s closest friend on the
court called on his wife with the suggestion that she should in-

duce him tc vetire. She replied: “What, and have him here un- -

der my feet all day! Not on your life!” Considering the lack
of merit in the enumerated reasons, a cynical critic would be in-
clined to paraphrase the statement of a famous World War IT
General by observing that, unless required by law, “Old judges
rarely retire; they just lean more and more on their law clerks.”

I repeat what I said earlier: We as judges should take the
lead in seeking mandatory retirement provisions for judges,
state and Federal, trial and appellate. It is not a sufficient ex-
cuse to say that a constitutional amendment would be necessary
before mandatory retirement at age 70 could be required of
United States Supreme Court Justices, or even of other Federal
judges. If you have the slightest doubt that consent to such an
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amendment would be forthcoming, just ask Congress to submit
it and watch its speedy ratification by the states.

Now, I am too long experienced in government and politics to
suppose that at the end of this program anyone is going to be
trampled to death in the stampede of judges hur:rylng to seek
legislative or constitutional mandate for the retirement of all
judges, state and Federal, trial and appellate, at age 70; but a
changing society is demanding something better th.an we - have
had, and we had better start listening with an attentive ear. We
had better rap with those demanding major judicial reforr.n and
do our thing! And a very important part of our thing, in my
opinion, is the capacity to realize when we should step down and
entrust this great judicial system to younger men and the good
judgment to do it!

CRIME, PUNISHMENT, VIOLENCE: THE
CRISIS IN LAW ENFORCEMENT -
by

Epwarp BENNETT WILLIAMS

Chairman, American Bar Association Committee
on Crime Prevention

As we relax together tonight here in Williamsburg at dinner,

our urban society is in turmoil. It's a society in revolution.
Our times are like the times that Dickens described in his most
famous novel, “the best of times and the worst of times.” It’s
the worét of times because never before has our society been so
challenged in preserving order while retaining its li}?erty. It's
the best of times because to our generation of Amerlcans.more
than to any other has been given the opportunity of showing to
‘the world that liberty and order are compatible concepts even
during a period of social revolution. We are faced with a series
of great opportunities wearing the disguise of insoluble prob-
lems. . .
From every quarter we hear, and everywhere we read, that
crime in America is on'the rise, that we are in the v9rte>§ of a
violent era, that law and order are on holiday, that crime in th.e
streets of urban America has become its number one domestic
issue. _

Like all of you, I hate crime and violence of any kind. I lox{e
peace, order and law in that order. And I believe that peace 1s
the tranquility of order and without law there can be no order.
' 33
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With that as a prelude I should like to advance a few basic
concepts on the subject that has arrested the attention of the na-

tior} more than anything on the domestic front. But first let’s
define our terms.

Crirpe is a broad generic term that, standing alone, means
ve.ry little. A gangland murder by a member of the Méﬁa isa
crime.  So, too, is the manipulation of a stock by a Wall Street
broker. Doing in an unfaithful husband by an irate, harassed
housewife is a crime. So is disorderly public drunkenness by a
Bowery bum. A dark park mugging by a 15-year-old delinquent

(iis at crime. So is the misapplication of funds by a bank presi-
ent,

These crimes can no more be lumped together for analysis

than manic depression and chicken pPox, or throat cancer and a
fractured metatarsal.

.The crime about which the nation is bestirred, the kind of
cx:xme that is accelerating at an ever-increasing tempo, is the
kind of crime that is directed against private property and often
attepded by violence—robberies, burglaries, larcenies, muggings
yokmgs, thefts of all kinds, Eighty-five per cent of thnse crimes’
are bgmg committed in the streets, homes, and smaii business
establishments of the inner cities of urban America by youths 24

g.ez;rz and younger, a major percentage of whom are heroin ad-
icted.

When the delinquent youth goes into the street to do his mis-
chief he doesn’t go out because of Miranda or Mapp or Escobedo
or Mallory or Gideon. He doesn’t give one fleeting moment of
thought to his Constitutional rights or procedural safeguards
He goes out there on two basic premises: .

1. he knows he won't be caught; but

2.. if ‘by .som'e. misfortune he is, he knows we have slow
n?otlon JUStIC? in America and that he won't have to face
his day of punishment for from one to two years.'

| I said that ‘when the delinquent youth goes into the urban
street to do his mischief, he goes on the premise he won't get

caught. We must give doleful recognition to the fact that he is
80% right.

Eighty-seven per cent of all crimes in America last year in-
volved direct thefts of property. There were, for example
2,000,000 burglaries of homes or business establishments. Onls;
18% of those were cleared on the police books. There were
1,500,000 larcenies of property worth $50 or more. Only 18% of
those were cleared on the police books. There were 870,000
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auto thefts. Only 18% were cleared on the police books. There
were 297,000 armed robberies. Only 27% were cleared by the
police.

Obviously, then, almost 80% of these crimes are irrelevant to
the judicial system because they never get into it. To put those
crimes and their perpetrators into the system, we must escalate
dramatically the quality and quantity of the urban police forces
of America. Because our cities are broke, we can accomplish
that escalation only with massive federal subsidies. If the cities
are worth saving, and they are, we simply must resolve to pay
the price for their salvation. And the salvation of our cities will
be possible only when we restore order in them, because this is
the condition sine qua non of progress in all the other areas—
housing, employment, education, health and welfare.

Specifically, I say that we must make law enforcement an at-
tractive profession to our bright young college students.  We
must introduce the cencept of officers’ candidate schools for col-
lege graduates so that after a prescribed period of training, say
180 days, they can be commissioned.

We must create a West Point for law enforcement officers, an
institution which qualifies interested young men and women for
immediate commissions in our urban police departments.

In short we must introduce and promote the concept of lateral
entry into the commissioned ranks of our big city police forces
for those who are qualified by education and training.

We must reinstate law enforcement as an honorable and re-
spected profession. We expect much from the policeman. We
want him to be a constitutional lawyer, an expert in first aid, a
family counsellor, a sociologist, with the patience of Job, the
wisdom of Solomon, the courage of King Arthur, and the
strength and agility of a professional athlete—all for $150 a
week.

Law officers are professionals. Let’s begin to treat them so.
The real villain in this whole tragic story is the national priority
that allocates 80 billion dollars to defense and less than 500 mil-
lion for safety in our streets at home.

Next I submit the time has come to take a long agonizing look
at our criminal courts. The criminal courts of troubled urban
America are failing wretchedly. Like scarecrows put in the
fields to frighten the birds of lawlessness, tattered and unmasked
from neglect, frightening to no one, they have become roosting
places for the crows. To the innocent, to the victims of crime,
to the witnesses to crime, to the illiterate, the uneducated, and
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the poor, many of our big city criminal courts are a sham and a
broken promise.

Let’s face up to the fact that we lawyers are the bastions of
the status quo. We do things so because we have always done
them so, and because we have always done them so, “so” is
right,” We view proposals for reform with suspicion and their
advocates with derision. We stand 100% for progress and 100%
against change.

But events have thrust upon us the time for change, The
time has come to eliminate slow motion justice in America,
Nothing is more difficult to explain about American institutions
to the intelligent inquiring layman than why a man accused of
robbing a fellow citizen at the point of a gun can stall the proec-
ess for two years before facing the day of punishment. We wor-
ry about increasing episodes of contempt of court by political de-
fendants. We must worry equally over whether the criminal
justice system is not forfeiting its right to respect by its anach-
ronistic delays and its failure to respond to the needs of society
in the 1970s. If punishment has a valid place in the criminal
process, it will be effective only if it is swiftly administered. It
need not be severe, but it must be swift.

Tonight I would like to propose to this Conference 10 specific
changes in the urban eriminal justice system for dealing with
the kinds of crime on which we are focusing—10 specific

changes to eliminate slow motion justice in the big cities of the
United States.

First, I submit to you that the time has come for us to recog-
nize that the mandatory use of grand jury proceedings in these
kinds of cases is an outmoded, archaic fetish of yesteryear. I
can show you city after city in this country where it takes four
months between the time of arrest and the institution of a crim-
inal proceeding because the case must go through the rubber
stamp processing of a grand jury. This process no longer serves
a useful purpose in our criminal justice system.

Secondly, I propose for your. consideration that it is time we
begin to use the bail system imaginatively. I believe that mon-
ey bail is meaningless in the ghettos of America. It is, to use an
overworked expression, irrelevant. It is neither constructive nor
productive.. One example of how pre-trial release criteria can be
made constructive is in their application to heroin-addicted
criminal defendants. Such defendants can be required to submit

to a weekly urinalysis test to determine whether they are back -

on the street using heroin. If they are, then we must have fur-
36

SRR

CONFERENCE ADDRESSES

ther conditions of bail requiring treatment or, alternatively, bail
must be lifted.

Thirdly, I suggest that, at arraignment in these cases, the trial
judge order liberal discovery immediately for the defendant.
Such a practice will induce pleas:. And none of the p.roblems
normally associated with criminal discovery are present in these
kinds of cases. We are not talking about syndicate cases where
the witnesses may be intimidated, coerced or injured.

Ten days after the arraignment I suggest that motipns be
made orally before the trial judge, and that written mthons be
dispensed with. We don't nieed written motions. . Motions can
be made before the trial judge. He can hear testimony, decide
the motion and the case can be set no later than 60 days from
the time that it is instituted.

At the trial, I suggest that we come abreast of science. Or}e
of the great reasons for delay in the whole criminal process is
that now, with appeals in virtually all criminal cases of this
kind, we wait 5 and 6 weeks to get the transcript from the over-
worked court reporter, who must work nights on cases that he
or she has transcribed during the day. There is a resulting long
hiatus before the appeal can be processed. I suggest that w? go
to the steno-computerized transcript. We know now that it is
both scientifically and economically feasible for the court report-
er to sit in the courtroom, hit the keys, and in anotk}er room a
computer will translate electronic impulse into a pr{nted trap-
script that is available for use irnmediately. There is no wait.

Next, I suggest that we eliminate once and f01‘ all what I re-
gard as the shameful process that has wasted twelve weeks and
more in selecting a jury for several cases that have attracted na-
tional attention. I suggest that this is the judicial counterpa'rt
of the legislative filibuster. " It is time that we put an end to it.
There is no case, I suggest to you, that should requi_re more than
a day of jury selection. I watched the jury picked in a case that
attracted more attention than any other on the face of the globe
in the 1960s-——the Stephen Ward case arising out of the Lord
Profumo scandals in England. It took 30 minutes. I have never
taken more than a day in any case to get a jury, and I have nev-
er lost a case because I didn’'t have time enough for jury selec-
tion.

Néxt, I suggest that the trial judge should order a bac}?groun.d
report of each defendant at the time that the case gets into his
court. If the verdict is “guilty,” the judge will have.a full re-
port on the defendant and can impose sentence immediately aft-
er hearing from the defendant, the prosecutor and the defense
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counsel. There is then no need for the present delays between
verdict and sentence.

I suggest further that within ten days the record be lodged
with the appellate court, that a designation of errors be made
and served simultaneously on the trial judge, that the trial judge
file a paper with the appellate court reciting his explanation for
the controverted rulings on appeal, and that the case be set for
argument within one month after sentencing.

I also suggest that briefs be required only if the appellate
court wants them. But in most of these cases, the appeals can
be argued without briefs. I suggest that the oral argument be
limited only by consideration of relevance. So long as counsel is
germane and relevant to the point, he should be allowed to de-
velop his points. And I suggest that the appeals court can de-
cide these cases generally in less than a month.

I suggest that appellate opinions be unsigned, short, and con-
cise. Itis really unnecessary to write essays in the kind of cas-
es about which we are talking and on which we are focusing. I
must say that I had a discomforting feeling of guilt as I drank
the West Publishing Company's whiskey during the cocktail

hour tonight knowing that T was going to stand up here and ad-
vocate short opinions.

I say that, if we look at the whole criminal Jjustice system, we
can de-exist some kinds of crime and get them out of the crimi-
nal justice system. I am talking about crimes without victims
—drunkenness, loitering, vagrancy and the use of drugs—which,

if eliminated, will permit the system again to be responsive to
the needs of society.

We can eliminate slow motion justice in this country without
really sacrificing any of the constitutional rights and procedural
safeguards that are. meaningful to the defendant. We can get,
at long last, something that has been in the Bill of Rights large-
ly unused for a long time. The defendant, the accused, has been
given the right to a speedy trial. But this is the least asserted
right of all the rights safeguarded in the Bill. I say that the
public should take this right over by adverse possession.

Finally, we must give rueful recognition to the fact that we
are on a national binge—a bender, if you will. Alcohol, amphet-
amines, barbiturates, hallucinogens, and finally heroin are being
used as never before in history in our desperate drive to camou-
flage reality. It is the spiralling use of heroin in our ghettos
that is directly related to the kinds of crime on which we are fo--
cusing. Hard information is difficult to come by in this area,
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but it is now safe and conservative to say that we have 250,000
heroin addicts in our big cities.

It costs about $40 a day to support a heroin habit—about
$14,000 a year.

That money is stolen in cash or merchandise or made from
prostitution or gambling or dealing in heroin.

I can demonstrate to you that over 50% of the robberies, bur-
glaries, and larcenies being committed in Washington apd New
York (where there are figures available) is being committed b.y
heroin addicts. Those statistics will hold up for the other big
cities of America.

It is folly to think that we can solve the addiction problem by
controlling the flow of heroin into this coun‘?ry. Last year
105,000 vessels entered our seaports, 345,000 airplanes cros.sed
our borders and 65,000,000 autcmobiles entered the United
States; 225,000,000 people came in. There are only 1,400 men
in the Bureau of Customs patrolling the ports and plac.:es of en-
try for narcotics. Thousands of dollars wgrth of heroin can l?e
brought in a tobacco pouch. All the heroin used for a year in
the United States can be brought in uncut in 2 trucks.

Furthermore, most of the addicts can’t be cured. We can't
exile them—and we can't jail them all. We may as well. face the
fact that the lesser of two social evils is to maintain then.l.
We've got to stop them from preying on society to buy their
supply at black market prices.

I submit the time has come to establish a vast network of fed-
erally funded Narcotic Treatment Centers across the cogntry
where addicts can receive multi-modality therapy, including a
daily supply of methadone. This eliminates the c,:ra’vi"ng fqr .her-
oin and permits them to lead normal productive lives at minimal
cost to society.

We must face up to an elemental fact. It is better tzo spend
$2,000 a year on an addict supplying him with legally filspens.ed
methadone than having him continuously prey on society with
violent and clandestine thefts.

Alas, the failures of our system of criminal justice are but a
microcosm of our other problems. It is no wonder that we have
come to think of ourselves as a country in crisis. With the na-
tion divided by war, inflamed by racial conflict, bedevilled. by
the disaffection and alienation of its children, beset by inflation,
afflicted with contaminated air and polluted waters, harassed by
an ever-gccelerating rate of street crime, and racked with fear
and foreboding, we had better recognize and declare a state of
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spiritual crisis, for the alternative would be to accept irrationali-
ty, decadence, and disorder as our normal national condition.

There is a general malaise of the national spirit. As a nation
we have grown fat. We cannot bring ourselves to make the per-
sonal sacrifices required to have once again a national commit-
ment to excellence, Our preoccupation with self-centered con-
cerns and personal pleasures has deflected us from public obliga-
tions and necessary collective endeavors. We have lost the spir-
it that changed a people into a citizenry and a territory into a
nation,

We are living in a culture that has become singularly secular.
Religion just doesn’t play a vital role any longer; certainly not
for our young. When religion goes, there must be something
else to hold the culture together. One thing that can do it is a
sense of vocation—a desire to do something and do it with ex-
cellence—it can be anything from being a paperhanger to a Su-
preme Court Justice. But the desire to perform well, the sense
of craftsmanship and \}ocation, the commitment to excellence
has been fading from the national scene for almost two decades.

The really great people of each generation are those who have
a commitment to excellence—a commitmient that transcends ev-
ery other facet of their lives—the commitment to excel—to be
at all times, in all places, under all circumstances, the very best
that they can be at whatever they do—whether they be doctors
or lawyers, or politicians, or ball players, or barbers, or bartend-
ers, or bootblacks. They are the real champions. They are the
exciting people of the world—the people worth knowing, and ad-
miring, and loving. They are the people who have made our
country great, the people who are driven by an inner spirit to
greatness—not for money, nor for power, not for glory—but
from a simple dedication to use whatever talents with which
God has endowed them to the ultimate. It is this spirit which
needs new incandescence across the land if we are to meet the
crisis of revolution.

John Gardner pinpointed all this neatly for us when he wrote:

“An excellent plumber is infinitely more admirable than
an incompetent philosopher. = The society which scorns ex-
cellence in plumbing because plumbing is a humble activity
and tolerates shoddiness in philosophy because it is an ex-
alted activity will have neither good plumbing nor good phi-
losophy. . Neither its pipes nor its theories will hold water.”

We face a daunting challenge—but one for which we are still
equal. Emerson said, “if there is any period one would desire to
be born in—is it not the era of revolution when the old and the
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new stand side by side and admit of being compared; when all
the energies of man are searched by fear and hope; When th.e
historic glories of the old can be compensated by jche rich possi-
bilities of the new era? This time like all times is a very good
one if one but knows what to do with it.”

HISTORY MADE ANEW: GUIDELINES
AND CHALLENGES
by

A. Linwoop Hovrron

Governor, Commonwealth of Virginia

[At the closing session of the National Conference on the.Ju-
diciary, Governor Holton as the primary post for the sessions
spoke informally in summary of the foregoing ad@resses and thle
papers in the plenary sessions. Excerpts. from his remarks fol-
low.] | |

I think history is being made anew in Williamsburg. "It may
well be that what you have done here in March of 1971 can
some day be considered as the beginning of a Judicial Renais-
sance in America. * *. * ' A

We have problems in all 50 states, But we have 50 laborato-
ries * * * .a great research and development laborgtory
in every state in the union and 'we can find from that basic re-
search, which is going on every day, the answers to many prob-
lems common to us all. |

That is why this conference was called. * .* . * .We
have examined the critical aspects of judicial administration;
we have discussed the organization of the systems. We. have
probed the set-up of state trial courts. W.e have considered
qualification for good judges and how you find therr.l qnd }}ow
you appoint then.. We have analyzed problems of criminal jus-
tice. , .

You have spoken of some ways to improve all of this court adt
ministration. Obviously, you couldn’t solve all o.f th.e prol?lems,.
but just as obviously it is time for_ the‘ application of t;clhat

Chinese proverb, that in order to begin a journey of one thou-

sand miles, it is necessary to take the first step. ‘

We must take it. Indeed I think we have taken it. I think
this is what this conference represents—a first step. And hav-
ing taken it, I don’t believe that you will falter or fall along the
* *

way., * 4
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History will not absolve us if we stand by apathetically while
the American judiciary system continues on a course toward
what really could be just plain catastrophe. ’

We must change course. And I think you have done so here.
It was great to have you folks, distinguished folks from all over
the country, here at the site in Williamsburg where so much be-
gan. And it was a real personal challenge to me to participate
with you in what I consider to be a truly historic endeavor.

And with you, I look forward to seeing the dream—the dream
of true justice—fairly and speedily administered equally to all.

Ilook forward with you to seeing that dream come true.
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GENERAL INTRODUCTION
by

WiLriam F. SwiNDLER

Professor of Law, College of William and Mary; Coordinator,
National Conference on the Judiciary

A sense of crisis is the recurring theme of most discussion on
the administration of justice in the United States in the third
quarter of the twentieth century. In both civil and criminal law
and procedure, the increasing complexity of litigation, rising
crime rates, emerging areas of new law and the inexorable pres-
sure of growing population are cited as major factors in this
crisis. Under the circumstances, the fact that many warnings
have been posted throughout the century—from Roscoe Pound’s
oft-quoted 1906 address to Chief Justice Burger's 1970 “State of
the Judiciary’’ address—is now less important than a systematic
consideration of what may be done to meet the challenge,

This was the purpose of the National Conference on the Judi-
ciary which met at Williamsburg, Virginia March 11-14, 1971.
The papers prepared and delivered at the Plenary Sessions of
that Conference, and now published here, were followed in most
instances with a Workshop Session in which the attendees divid-
ed into discussion groups which critically analyzed the proposi-
tions in the papers. Out of the.summarized findings of these
discussion groups came a Consensus Statement, separately pub-
lished for the widest and most immediate distribution, and re-
printed here to complete the record of the Conference itself,

In 1897 Justice Oliver Wendell Holmes wrote: “It is revolting
to have no better reason for a rule of law than that it was laid
down in the time of Henry IV. It is still more revolting if the
grounds upon which it was laid down have vanished long since,
and the rule simply persists from blind imitation of the past.”
In 1970 Chief Justice Burger observed that, aside from the Fed-
eral Rules of Civil Procedure—the only major modernizing step
in the judicial process to date—"“Thomas Jefferson of Virginia,
Alexander Hamilton of New York and John Adams of Massachu-
setts would need only a quick briefing on modern pleading and
the pre-trial procedures in order to step into a federal court to-
day and do very well indeed.” 1t has been suggested that they
might do even better in many state courts, the changes from the -
eighteenth century being even less perceptible:

The indisposition to change in the judicial process has been in-

creasingly manifest in the face of accelerating change on all oth-
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er fronts in the quarter of a century since World War II. This
is particularly so because of the fundamental impact of all-out
global conflict on domestic society—the mass migration of work-
ers and their families, the breakdown of social structures and
values, the sudden vast increase in congestion and attendant
pressures in urban areas, the awakening demands of minority
groups and other disadvantaged sectors of society. These have
accentuated the gap between the individual and the courts, a gap
which has developed consistently with each major shift in the
posture of American society which has not had a corresponding
shift in the posture of the judicial system, responding thereto.

One of the most recent and most striking summaries of the
contemporary problem is John P. Frank's American Law: The
Case for Radical Reform, in which he bluntly states:

First, that American civil practice has broken down; the
legal system fails to perform the tasks that may be expected
of it,

Second, the collapse is now. It menaces the rights of our
citizens to a determination of their disputes, and jeopardizes
the capacity of ¢ommerce and industry for reasonable plan-
ning and action.

Third, the curve is down; the situation is getting worse.

Fourth, we have no generally accepted remedy. We do
not even have a generally accepted program for discussion.

Fifth, our talents are required to develop a new agenda
for discussion and for action. At this moment, the greatest
need of this sector of constitutional government is imagina-
tion. We must be prepared to reconstruct the institutions
of the law and remodel our lawyers and our judges, even
our buildings. .We must be prepared to change the substan-
tive law altogether, in every reach, cutting it down to a size
our groaning court system can handle. We must be pre-
pared most radically to change our methods.! :

In his lectures in England on Judicial Administration: The
American Experience, ‘Professor- Delmar Karlen corroborates
several of Frank’s charges by observing that “American courts
* * * are a dumping ground for ‘unsolved social problems
like homosexuality, aleoholism, narcotics addiction and vagran-
cy,” a fact complicated by the enormous further burden created
by both civil and criminal actions stemming from automobile ac-

I. Frank, American Law: The Case
for  Radical Reform (New York,
19069), 182,
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cident cases which cry out for removal from a judicial to an ad-
ministrative tribunal.?

What Holmes and Pound, Burger and Frank and Karlen—and
many others—have said and are saying is that we have come to
a point in time when the sporadic, disparate and sometimes eso-
teric movements in the direction of law reform and court re-
form, dating from the Enlightenment of the end of the eighteenth
century and pursuing an uneven course in both England and
the United States throughout the nineteenth and most of the
twentieth century to the present, must now be organized and
systematically developed. We have come perforce to recognize
that the past half-century of two world wars and a cataclysmic
depression have rendered irrelevant or obsolete many of our
once unquestioned precepts. If the legal and judicial structure is
not to collapse, it must be modernized to serve modern needs—
and serve them efficiently and effectively.

In the area of private or civil law, Professor Robert Keeton
has pointed out:

To serve its highest aims, a legal system must have the
stability and predictability essential to security, order, and
evenhanded justice. If it is to continue even for genera-
tions, and more clearly if it is to survive still longer, it must
also have flexibility to change and ability to grow with the
institutions and society it serves—the capacity, in short, to
renew itself.?

On the criminal law side, an even more emphatic case is made
by Norval Morris and Gordon Hawkins:

* * * We must strip off the moralistic excrescences
on our criminal justice system so that it may concen-
trate on the essential. The prime function of-the criminal
law is to protect our persons and our property; these pur-
poses are now engulfed in a mass of other distracting, inef-
ficiently performed, legislative duties, When the criminal
law invades the spheres of private morality and social wel-
fare, it exceeds its proper limits at the cost of neglecting its
primary tasks. This unwarranted extension:is expensive,
ineffective, and criminogenic.

Keeton’s study demonstrates the gradual modernizing of certain
civil law concepts by changing judicial and legislative directions;

2. Karlen, Judicial Administration: 4. Morris and Hawkins, The Honest
The American Experience (Dobbs Politician's Guide to Crime Control
Ferry, N. Y., 1970), 61-63. (Chicago, 1969), 2.

3. Keeton, Venturing to Do Justice:

Reforming Private Law. . (Cam-
bridge, 1969), v.
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the Morris-Hawkins theme is a complaint that the criminal law
has remained frozen, and hence the criminal dockets have be-
come increasingly clogged, with what Karlen calls the “unsolved
social problems’ of contemporary American life.

It would be well to approach the papers of the National Con-
ference which follow in these pages with a realization that we
are currently seeking to develop both a philosophy of legal and
judicial reform and a practical checklist of implementation. The
Williamsburg Conference of March 1971 directed attention to se-
lected, representative problems in the area of the judiciary; it
might well be followed by a complementary conference examin-
ing the rational basis for much of our substantive law as well.
This is to say that improved efficiency of the courts must be ac-
companied by a more relevant rule of the law which the courts
are to apply. Merit selection of judges, to use one example,
must ultimately be accompanied by a body of substantive law
which reflects modern social outlook, Good judges must be aid-
ed by modern laws.

One must begin somewhere, however, and the National Con-
ference on the Judiciary concentrated its emphasis upon five
carefully chosen sreas of the judicial process which offer current
and future prospects for early reform. The program of the Na-
tional Conference evolved along the lines represented in the ba-
sic introductory papers on The Interrelationships in a Judicial
System and the five major topics which follow. As Richard W.
Velde points out in his opening paper, there is a combination of
philosophy and practical implementation in the program of the
Law Enforcement Assistance Administration, which underwrote
the National Conference itself. The external relationships in a
court system are the related components in the whole plan of or-
derly government in the United States: in the criminal justice
area, they place the criminal courts in a continuum of crime de-
tection, investigation, arrest, presentment and ultimate trial, fol-
lowed thereafter by a correctional and rehabilitative process
which manifestly has proved of limited effectiveness in the past.
The ultimate effectiveness of the LEAA program depends upon
seeing that all parts of the system are made more meaningful in
relation to each other as well as upon seeing that each part is in-
ternally modernized and made more efficient.

Internally, as Ernest C. Friesen then points cut, the judicial -

portion of this interrelated system or continuum must be made

to operate more meaningfully. Essentially, the judicial and

non-judicial or administrative jobs of the court personnel must

be separated and integrated-—separated into specialties of the

judge and the administrator, integrated then into complemen-
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tary functions of a modern court system. The clogging of judi-
cial channels often is a result of uncoordinated specialties.

The Conference theme then turns to the organization of the
jadicial system within each state—whether it is a unified or an
atomized and subdivided system. - While the Conference was not
conceived as a “‘selling” program, the one proposition which is
consistently endorsed by all thoughtful professionals is the uni-
fied court structure, and logically if not deliberately the Confer-
ence discussion has used the unified system as its first premise.
Chief Justice Edward E. Pringle reviews the gains experienced
by Colorado in instituting such a system; Edward B. McConnell
describes the administrative benefits attained in New Jersey by
a statewide, comprehensive program of court administration;
and Dean Charles W. Joiner, from the perspective of his work
on the judicial article in the revised state constitution in Michi-
gan, describes the functions of appellate courts in a unified sys-
tem.

The trial courts, of various types and jurisdictions, are mani-
festly the operating center of any judicial process, and these are
the subject of the following papers. Judge Sam Phillips Mc-
Kenzie of Atlanta reviews the case for unification of trial juris-
dictions compared with the traditional approach through redis-
tricting. Judge Zita L. Weinshienk of Denver discusses the par-
ticular responsibilities of the local jurisdiction court. Justice
Thomas M. Pomeroy of Pennsylvania describes the efforts re-
guired to eliminate that lingering and hard-dying phenomenon,
the part-time court.

One of the obvious needs of the oncoming decade in judicial
administration is the largescale adaptation of new technologies—
data retrieval through electronic processing, and the like—to the
needs of the courts. United States District Judge Leon Higgin-
botham describes the economies and expedited calendars which
have been realized in the Philadelphia area in taking advantage
of these new resources. On the other hand, Judge Kenneth N.
Chantry of Los Angeles points out how economies and expedi-
tion may still be gained by more imaginative use of existing fa-
cilities.

The organization and the instrumentalities are concrete, mate-
rial and significant elements in updating the court process; but
basic to all reform programs is the quality of the judiciary itself.
Thus the Conference devoted a substantial part of its discussions
to this subject: Judge Laurance M. Hyde, Jr., dean of the pi-
oneering National College of State Trial Judges, reviews the pro-
grams of the past decade which now offer basic professional ori-
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entation to newly-elected or appointed members of the bench,
and seminars and refresher courses to experienced jurists. Glenn
R. Winters of the American Judicature Society reviews the
trends—slowly moving upward—in judicial salaries and retire-
ment plans. Justice Louis H, Burke of California discusses the
development of state commissions concerned with discipline and
removal, where before there has been only the anachronism of
impeachment as a means of disposing of unfit or incompetent
judges.

In the final analysis, as Morris and Hawkins emphasize in their
current volume, the subject-matter of the courts on the criminal
side has assumed a climactic dimension in our time. It was ap-
propriate, therefore, that the National Conference should reach
a climax in its own program with papers on this subject. Judge
Tim Murphy of Washington, D.C. describes some of the new ap-
proaches to detention and release which have been applied in
certain metropolitan courts. Justice Walter Rogosheske of Min-
nesota restates the relationships between judge, prosecution and
defense. And in conclusion Professor Samuel Dash of the Amer-
ican Bar Association Section on Criminal Law reviews the
emerging new concepts on correction and rehabilitation.

Obviously, the subjects were selective and representative rath-
er than exhaustive. Yet they do cover come of the most vital is-
sues which will have to be met in effecting a modernization of
judicial process in the United States in the coming decade. It
was not conceived that the National Conference would provide
definitive answers, but that its primary value would be to inform
and inspire to new efforts.

I. THE INTERRELATIONSHIPS IN A
JUDICIAL SYSTEM

Moderator: Dororay W. NELsoN

Dean, University of Southern California Law Center

As one of my old bosses, Chief Justice Arthur Vanderbilt,
once said, “It is the laymen who are probably going to bring
about law reform in the last analysis.” The purpose of this ses-
sion is to identify, for laymen and lawyers, the basic issues with

‘5. To preserve as much as possible sulted in some variations in edi-
the "feeling” of the papers as orig- torial style, it was felt that the
inally presented, the various au- “flavor” and sense of contem."
thors’ texts have been very spar- poraneity offset this fact—Ep.
ingly edited. While this has re-
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which we will all be dealing in the workshops. This is a monu-
mental job, because we are dealing not only with the internal is-
sues of court jurisdiction, procedures and management, but also
with the external issues comprising the social and economic
pressures from the outside, We are not expected-to come up
with complrte reforms for the court system in these four days.
There will be several regional conferences which will follow this
national conference during the coming years; -but what we come
up with will serve as the agenda for the regional conferences.

I think the response today to the President’s call for court re-
form indicates that the members of this conference will not fol-
low the example set by members of the bar and the judiciary in
1906, in non-response to Roscoe Pound's speech. I think
Pound’s message in 1906 is even considered by some to be very
radical even today. The idea of a uniform court system, the
idea of improved methods of selection of judges, the need for an
administrative judge, the need for an executive officer in the
courts, the need to reform the so-called inferior courts, the -need
for representation for all people who appear in the courts are all
considered radical in some parts of the country. I think, how-
ever, Pound would be very proud today to have heard the talk of
the President, to recognize that our Chief Justice like the Lord
Chancellor in England is assuming the position of leadership of
the entire United States in moving toward court reform both in
the state courts and in the federal courts.

And the suggestion that was-made by the President that we
support some kind of resolution for a national center for state
courts is something that I think will be of major importance in
the Conference. I think Pound would also be proud of such men
as Tom Clark. Those of you who know him as a justice perhaps
don’t know what an inspiration he has been to the law schools.
When he was Chairman of the Federal Judicial Center he pro-
vided funds for law students to go out into federal penitentiaries
and to assist convicted persons in processing post-conviction ap-
plications. He has also inspired us who were trying to expand
our courses in judicial administration.

Now, with encouragement from the President, the Chief Jus-
tice and our National Chairman, Tom Clark, let us begin.
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THE EXTERNAL RELATIONSHIPS
by

Ricuarp W. VELDE

Associate Administrator, Law Enforcement
Assistance Administration *

The external relationships of the nation’s courts include the
contact by the courts with the other major components of the
criminal justice system. But they also include, as an end result
of the work of the courts, relationships with our citizens and so-
ciety as a whole.

The role of the courts in the entire criminal justice system—
police, corrections, probation and parole—is of critical impor-
tance today. Never before in our history has there been such
widespread concern over the complex problems of crime and
criminal justice. Never before has government moved in such
massive ways to both reduce crime and enhance the quality of
justice.

In these efforts, the courts occupy a central position.

As representatives of states or state court systems, this is a
matter that concerns you directly.

It also concerns me directly, for the Law Enforcement Assist-
ance - Administration is charged with helping to improve the
criminal justice system throughout the nation. LEAA does this,
in large measure, by giving each state the means to improve its
own system. One important area of concern is the courts.

Efforts to improve courts rest in large part on the extent of
the role played by judges themselves in those efforts. For those
judges who already are taking a vigorous part in criminal justice
planning and improvement programs, I urge that the high level
of activity be maintained. = For other judges not yet fully in-
volved, I urge them to expand their roles. There are, of course,
some obstacles.

There are the pressures of overcrowded dockets., Administra-
tive burdens placed upon almost every judge are staggering. In
addition, judicial independence is a vital element of a well-run
court, and taking an active part in criminal justice planning may
run directly counter to what many judges consider their proper
role.. But the other side of the coin is that the responsibility of
* Tn June 1971 there wns o reorgani-

zatlon of the program of the Law

Enforceient Assistanee Adminig- tives or procedures deseribed - in
teation, changing some of the }ines this paper of Mareh 1971,—1d.
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judges to the law and to justice and to society is not limited to
activities directly related to their own court. They may serve
the cause of law and justice even more effectively by serving on
a criminal justice planning board or council.

Judges can make a great contribution to efforts to improve
the quality of all the courts in their state and the rest of the
system—police, corrections, probation and parole—as well.
Some may disagree, but the state of corrections institutions and
services is the direct concern of the judges who sentence men to
jail or prison.

If we agree that court reform is essential, then we must ask
how it can best be achieved. A key vehicle for improvement ex-
ists in the program of the Law Enforcement Assistance Admin-
istration.

The LEAA program first of all takes a comprehensive ap-
proach—that is, all components of criminal justice must be im-
proved if the entire system is to be improved. Second, it pro-
vides financial resources on a scale that can bring a real impact
—not a decade from now, but right now. Third, it vests the ba-
sic responsibility for improvement and reform where it belongs
—with the states and the localities. While the federal govern-
ment can urge and suggest and coax, it does not dictate.

The Judiciary must be independent, but it should not be insu-
lated. TIts effectiveness depends in part on the effectiveness of
the other parts of the criminal justice system, and a spirit of co-
operation and understanding may be able to solve all sorts of
problems that have long plagued us.

This is why LEAA places so much emphasis on comprehen-
siveness in the criminal justice improvement program of each
state. Courts are affected in very real ways by the operations
and levels. of efficiency of police and prosecutors. In addition,
courts are affected by corrections agencies and probation and
parole programs.

If programs for probation and community treatment are weak
or non-existent, a judge may have no recourse but to sentence
an offender to an institution. If the correctional institutions are
poorly run, judges face agonizing decisions—especially where ju-
veniles or first offenders are involved. Finally, because there so
often is so little contact between the components, the courts may
not have reliable information on the effects of their sentencing,
on what has worked and on what has failed.

To achieve a successful space flight, each stage of the rocket
must perform as designed; too often today, one or another compo-
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nent of our criminal justice system malfunctions. The results
are all tho apparent as crime inflicts a terrible toll of suffering
and exrense,

I would like to turn now to a discussion of the LEAA program
—detzailing some of the things it has done in the courts area and
looking ahead to what is planned for the future.

The LEAA Program—An Overview

In 1968, Congress enacted the Omnibus Crime Control and
Safe Streets Act and established a federal aid program to assist
state and local governments to upgrade and improve all aspects
of the criminal justice system. Although our enabling legisla-
tion speaks of law enforcement, that term is broadly defined to
include all aspects of criminal justice: police, courts, corrections,
prosecution and defense, probation and parole, organized crime,
disorders, juvenile delinquency, and narcotics control.

In the intervening three fiscal years, Congress has appropriat-
ed more than three-quarters of a billion dollars for the LEAA
program. If it responds to pending budget requests for the com-
ing fiscal year, that figure will nearly double again. These and
other federal funds are being added to a system expending about
$6.5 billion annually.

In establishing a massive federal presence in aiding law en-
forcement, there was an overriding Congressional concern that
state and local systems would be strengthened, not pre-empted,
and that federal help would not bring with it federal domination
or control or lead to the establishment of a national police force.
An elaborate structure of checks and balances was devised
whereby the large bulk of federal assistance would be allocated
among the states according to population. Each state would be
free to assess its own needs, set its own priorities, and allocate
its funds to its political subdivisions pursuant to its own compre-
hensive plan objectives.

The LEAA program has been the cutting edge of a new con-
cept of intergovernmental relationships—th2 New Federalism.
The experience gained in the implementation of this program
has been a significant factor in the development of the Presi-
dent’s revenue sharing proposals, whereby even more power and
authority would be transferred from Washington to the state
house and ¢ity hall,

LEAA operates basically through a block grant concept, with
most of the funds given to states to spend themselves according
to their own priorities. Before funds are awarded, the states
must submit comprehensive plans each year for review and ap-
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proval by LEAA. Our enabling legislation has defined six major
programs: planning, action; research, academic assistance, sta-
tistics and technical assistance. I shall briefly describe each of
these activities and their relation to state judicial systems,

Planning

Congress designed the LEAA program to encourage compre-
hensive reform of the nation’s criminal justice system, to re-
duce fragmentation and duplication, and to make lasting, mea-
surable improvements. Thus, Congress declared that those
states desiring federal financial assistance must first establish
state criminal justice planning agencies and develop and imple-
ment comprehensive plans dealing with all aspects of the crimi-
nal justice system within their respective jurisdictions.

To encourage planning. the federal government underwrites 90
percent of the cost of establishing and operating the planning
agencies. Planning funds are made available on a block grant
basis, but 40 percent going into each state must be made availa-
ble to units of local government so-that they also can meaning-
fully participate in the planning activity.

All 50 states and the District of Columbia, Puerto Rico, Guam,
American Samoa, and the Virgin Islands have taken advantage
of this opportunity. Almost $75 million of federal and state
funds have been invested to date in these planning activities and
three sets of annual comprehensive plans developed and submit-
ted to LEAA.

These"plans have carefully assessed the condition of criminal
justice in the several states, set ordered priorities and schedules
related to existing state resources and federal assistance, and set
long range goals for reform and improvement. Particular atten-
tion is being paid to the needs of high crime areas.

A new profession, that of criminal justice planner, has been
established. My agency, with about 350 employees, supports the
salaries of more than three times as many state employees. The
states, in turn, are supporting more than 450 regional and local
planning groups.

While much is yet to be learned about the nature and dynam-
ics of criminal justice in America, the planning documents which
the states have developed represent a unique resource and ac-
complishment, :

Block Action Grants
The bulk of the LEAA program funds are in the form of ac-
tion grants. Of the total available, 85 percent are distributed
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among the states according to population. This automatic for-
mula is simple and is perhaps the best means of distribution that
could be devised, since, in general, the more people, the higher
the incidence of crime. Thus, the populous urban states such as
California, Ilinois, and New York receive the bulk of the funds,
whereas the rural, sparsely populated steles like Alaska, Mon-
tana, and Maine receive proportionally smaller shares.

Block action grants in LEAA have grown from $25 million in
fiscal 1969, to $183 million in fiscal 1970, to $340 million this
year. We are asking Congress for block grants totaling $413
midlion in the year starting July 1. As I indicated earlier, the
record of judicial involvement in action programs supported by
LEAA funds shows a substantial need for improvement.

In LEAA’s first year, fiscal 1969, courts received only $1.4
million, or 5.5 percent of the LEAA block grant money which
went to the states.

In the second year, states allocated $12.5 million on court pro-
grams, but the percentage rose to only 6.7 percent. There was a
great spread in how states responded to court needs:

—American Samoa, Guam and the Virgin Islands had no
court programs, probably because of the small size of their over-
all block grants.

—Some 15. states allocated less than three percent of their
block grant money on court programs. They included Alaska,
Arizona, Arkansas, Colorado, Florida, Georgia, Kentucky, Loui-
siana, Massachusetts, Mississippi, Nebraska, New Jersey, Rhode
Island, South Carolina, and Vermont.

—Some 12 states allocated 10 percent or more of their state
block grants to the court area. They included Idaho, Iilinois,
Kansas, Maryland, Minnesota, Nevada, New York, North Dako-
ta, Utah, Washing’con, Wisconsin and Puerto Rico. Idaho and
Pennsylvania allocated 20 percent or more.

~—Of the $12.5 million allocated for courts, almost two-thirds
was directed at upgrading specific components of the court sys-
tem, such as courts, prosecutors offices or defenders offices.
The breakdown was 37 percent for court management and or-
ganization programs, 15 percent for defender services, and 12
percent for prosecutor services.

—Of the remainder, 11 perceni was for training programs,
eight percent for procedural reform, six percent for bail reform,
four percent for code revision, three percent for alternatives to
prosecution and three percent for construction. The rest went
for miscellaneous programs. ~
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As for fiscal 1971, so far we have received and analyzed 47 of
the 55 state plans. These involve about $286 million of the $340
million block grant total for fiscal 1971. Of that $286 million,
some $29.8 million, a little more than 10 percent, is allocated for
courts programs. While that is roughly twice the percentage of
two years ago, and represents a percentage half again as much
as last year, it is still less than we believe the courts need and
can constructively use.

I am happy to note that of those 47 state plans examined, only
one, Utah, allocates less than three percent of its block grant
funds for the courts.

Correspondingly, some 22 of them allocate 10 percent or more
of their block grant funds. These include Alabama, Alaska, Ar-
kansas, Delaware, Indiana, Kansas, Maryland, Massachusetts,
Michigan, Minnesota, New Jersey, North Dakota, Oklahoma,
Pennsylvania, South Carolina, South Dakota, Texas, Vermont,
West Virginia, Wyoming, American Samoa, and Puerto Rico.

I wish I could say that the action plans drawn up by the states
in the court area were impressive, but I think the best that can
be said is that they are steadily improving. There are excep-
tions, of course. Ilinois has several excellent programs in the
court area, and Michigan’s court planning is well thought out
and shows what a state can do by careful and effective applica-
tion of resources. :

General criticisms of state planning in court improvement are
that individual programs are too often underfunded for their
stated goals; the level of funding for courts compared to other
areas is inadequate; there are too many studies and not enough
action programs; and funds allocated for court programs are too
often reprogrammed later to non-court uses. Finally, of course,
there is the simple fact that in many states little can be done to
improve the administration of justice without active participa-
tion and commitment on the part of the judiciary.

Those are general criticisms, however, and it is much more
heartening to consider specific examples of real progress.

The Illinois 1971 Plan calls for a total court expenditure of
$1,445,000 in LEAA funds, which is only 7.6 percent of the
LEAA block grant, but it involves several significant programs.

One is an ambitious project to improve operation of the 102
state attorneys’ offices, through a survey of all the offices of
the state, and establishment of several medel offices. It offers
promise of increasing effectiveness and professionalism in prose-
cutorial services in the state, and may well provide useful infor-
mation and possibly models for other states to follow. Efforts
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will be made to develop minimum standards and uniform proce-
dures as well. The project, which will involve $300,000 in
LEAA funds and $740,000 in state funds, calls for establishment
of several model state attorneys’ offices: a district office serving
five counties, a circuit office serving 13 counties, and a metro-
politan office, which would be the Cook County State’s Attor-
ney’s office. Finally, a model support unit to serve rural prose-
cutors will be developed,

The Illinois plan for 1971 also calls for a continuation of a
project begun last year—the development of a statewide appel-
late defender service which looks toward a total statewide de-
fense system for indigents accused of crime or delinguency.
Since Illinois had no statewide defender system before, establish-
ing a new system offers a classic opportunity to write on a clean
slate, rather than, as in prosecution, attempting to build on an
already established structure.. The idea of a State *defender
general” is one which has been implemented in few other states.
Unlike the prosecutorial system, it was possible to design the de-
fender system on a purely rational basis, with the defender units
having the same geographical jurisdiction as the intermediate
appellate courts which they serve. The prosecution system is
working in the same direction, but with obvious obstacles. The
defender project involves $495,000 of LEAA funds and $330,000
in state funds, and the establishment of a staff headquarters,
four district offices in each of the other four judicial districts,
and a pilot project which will serve the Cairo area and adjacent
counties. The Cairo project will be trial-oriented, with assistant
defenders hired to handle misdemeanor and felony cases. The
Illinois defender program has been identified by the National
Legal Aid and Defender Association as a model for defender
services in other states.

Illinois also has "a major program for judicial management
and facility improvement, which involves a statewide system
analysis of the courts in the state and also plans to build new
courtrooms in Chicago.

Michigan is another state which used its court funds well. In
contrast, it had only one large program and more than a dozen
smaller ones in its 1971 plan, Its total court funding of almost
$1.7 million came to more than 11 percent of its total LEAA
block grant. - The largest project, involving $550,000 of LEAA
funds, involves a study of the specialized courts in Detroit with
the objective of absorbing them into the Wayne County Judicial
system, Among the other programs: .

-~-t0 provide qualified management and system staff to at
least 10 circuit and district courts over the next two years in or-
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der to cut time between arrest and trial to no more than 90
days.

—+to codify criminal procedures.

—to expand or establish an office for prosecution of appeals
statewide on behalf of the people and assist prosecutors.

—to continue a central office to coordinate activities of prose-
cutors and develop training programs.

—to provide legal advisors to five police agencies.

—to continue a law school prosecutor intern program, and a
similar defender intern program.

__to continue an appellate defender program to handle all
criminal appeals and post-conviction proceedings for indigents
on a statewide basis.

—to expand the district defenders’ office to provide well
trained, experienced trial lawyers for indigents charged with
high misdemeanors and felonies, and to establish three addition-
al defender offices.

—to develop and implement alternatives to prosecution and
sentencing of non-traffic, non-assault misdemeanant first-offend-
ers such as alcoholics and minor sexual offenders. Last year
Michigan had similar projects for felony offenders.

—to0 train more than 1,000 judges, prosecutors, defense coun-
sel and court personnel in interdisciplinary projects, with em-
phasis on training support personnel in court management tech-
niques.

—to develop and publish workable local and regional plans for
district courts, police and prosecutors to implement in emergen-
cy conditions; . '

—to continue a pre-trial release program, by creating an or-
ganization to provide judges with information to assist in setting
bond and other pre-trial release conditions.

For one more example of state progress, we should look at
Mississippi, which last year devoted only $42,000—or two per-
cent—of its block action grant to courts. This year, the amount
has been raised to $343,000—or nearly 10 percent—and the
quality of its programs is high. They include:

—Seminar courses for all of the state’s judges on such sub-
jects as court organization, administration, reforms, sentencing,

..and corrections.

—A prosecutor training program, with law school studies to
be supplemented by work in a prosecutor’s office.
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—~Construction, renovation, and improvement of judicial facili-
ties,

—Hiring an assistant district attorney or investigator to assist
full-time district attorneys.

In addition, the Mississippi plan indicated that future priorities
will inslude creation of the office of administrator of courts and
creation of 4 judicial qualifications commission.

In the words of one of our court specialists, criminal justice
planners in Mississippi have rolled up their sleeves and made an
impressive beginning on programs designed to solve the state’s
court problems.

The state’'s fiscal 1971 plan represents a good beginning not
only in amounts of funds for courts but quality of programs as
well. Projections of program spending beyond fiscal 1971 also
are impressive.

For instance, in discussing multi-year action, Mississippi noted
that it hopes in 1972 to increase the percentage of resources for
courts substantially, This fiscal year, Mississippi plans to use
9.5 percent of its block grant—or $343,449—for courts activities.
In fiscal 1972, that would climb to 17.5 percent—or $1,649,000.
And court expenditures from block grants would continue to
rise, with $2 million in fiscal 1973, and $3.4 million in fiscal
1974.

Among new programs planned in later years are a statewide
project to provide defense services for indigents, a program to
train court reporters, seminars for judges, an in-depth study of
the state's judicial system, and the creation of 20 Youth Court
judgeships.

The plan also noted that there must be future efforts to im-
prove the justice of the peace system and to revise the Mississip-
pi Code.

Discretionary Action Grants

Of the total action funds available, the law provides that 15
percent are set aside as discretionary funds to be awarded to
state and local governments by the LEAA Administrators out-
side of the block grant formula. During the first two years of
the program, over $35 million was available for this purpose.
For the current fiscal year, more than $70 million is available,
These funds are distributed pursuant to a discretionary grant
guideline which this year has defined over 30 programs under
which applications are encouraged from potential grantees.
Last year, more than 450 grants were approved out of about
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1,000 applications. It is anticipated that about 600 grants will
be awarded this year.

“The current guidelines include five areas of court programs
for which discretionary grants may be awarded. They are:
Court management projects, training courses for judges, training
courses for prosecutors, technical assistance and coordination
units for prosecutors, and law student interns in the offices of
prosecutors and public defenders.

Some $4 million has been earmarked for grants in those areas
—with $2 million of it scheduled to finance court management
projects. The projects may include all phases of internal opera-
tions, such as procedures, scheduling, forms, staff utilization. In
addition, funds may be awarded to meet areas of special need, as
well as for projects which are designed to bring better coordina-
tion between the courts and other criminal justice agencies.

Discretionary grants for court programs were nonexistent in
our first year. In our second year, fiscal 1970, last year, court
programs accounted for only four percent of the $30 million
available for all discretionary grants,

Orginially LEAA earmarked almost $2 million for discretion-
ary grants for courts, but only $1.2 million was actually award-
ed. An additional grant in the special “large city” category of
discretionary grants brought this up to $1.3 million. An addi-
tional $500,000 in discretionary grants for court programs was
approved by LEAA’s courts division, but approval came too late
for awards last year and these were carried over into fiscal 1971.

As for discretionary grants for programs in the current year,
fiscal 1971, a total of $70 million is available. It is impossible to
estimate how much of this will eventually be actually awarded
for court programs, but of the $19 million in discretionary
grants awarded so far, a total of $1 million has gone for court
programs. This amounts to 5.5 percent, compared to the four
percent of all of last year.

I would like to cite a few programs as examples of what we
are trying to do.

Fiscal 1970 discretionary grants for court programs included:

. —8$357,000 for the Institute of Court Management, at the Den-
ver University Law School, and the National College of State
Trial Judges, of Reno, Nevada, to conduct at least 10 court man-
agement studies of criminal courts and courts systems through-
out the United States. One study will survey an entire state
court system, the others will be in major metropolitan areas.
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The stlidies will be examined to devise standards and methodolo-
gy appiicable to all court management analysis.

~—3$150,000 for the improvement of court management and op-
eration in _Il!inois, including a court management survey of felo-
'qy fxnd misdemeanor courts, development of a streamlined pre-
liminary hearing procedure for felony cases in a circuit court,
and a court ombudsman program for urban municipal cases, to
assist and advise citizens on sources of legal counsel and to insti-
tute litigation for those otherwise without redress.

f-.$143,009 to Missouri for the St. Louis Circuit Court to offer
$<?rvxces to juveniles, including special treatment for the mildly
disturbed or retarded.

———.‘31410,000 to Arizona for the Pima County Juvenile Court
Cen,‘ter in Tucson, to develop a model management system for ju-
venile court operations. .

—$82,000 to support a ménagement study in Ohio of Cuyaho-
ga Cqunty’,s 15 courts by the Criminal Justice Coordinating
Council of Cuyahoga County and the Cleveland Bar Association.

Fiscal 1971 discretionary grants for court programs so far ap-
proved include:

-~$25(_),OOO. to.reduce delay in the recorders court of the City
of Detm{t, Michigan. This grant provides for the design, analy-
sis, and implementation of a new management information sys-

tem for processing of misdemeanor criminal prosecutions
through the court,

‘ -—$116,000 to provide the major source of funding for the judi-
cial conference we are now attending,

~—--:‘$90,000 for a three-phase project in Ohio’s Franklin County
Municipal and Common Pleas Court. The goal is improvement
of scheduling and calendaring procedures through the use of
dala processing techniques.

--$75,000 for Georgia’s Fulton County Juvenile Court, in At-
lanta, to revise the intake forms in order to increase the infor-
n‘mtion available to judges. The project will also allow projec-
tion of delinquency trends and formation of prevention pro-
grams.

-'-—$31,000 to provide technical assistance and coordination
units for six prosecuting attorneys offices in Michigan. 'This is
a very promising project, not merely because the information
used will be made available to all the prosecuting attorneys of-
fices in the state, but because it is serving as a model or pilot
for a program we hope to establish in every state, Instead of
surveys or seminars,; it offers centralized expertise, on a daily
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basis, with technical assistance and the services of an outside
management consultant.. Instead of study, it offers action and
real help.

Grants for Corrections

The recently enacted Amendments to the Ominibus Crime Con-
trol Act established a new program-—called Part E-to acceler-
ate correctional reform in' addition to the regular funds that
would be made available in the LEAA action programs. The
guidelines for the new activity are just being issued and a sup-
plemental budget for the balance of the fiscal year of some $50
million has been transmitted to Congress. For fiscal 1972, al-
most double that amount has been requested.

A separate comprehensive plan must be developed for those
states wishing to participate in the special corrections program.
Although the needs of corrections aye great in all aspects, Con-
gress has decreed that priority must be given to the development
of community based programs, including probation and parole.
Also, emphasis is to be given in the development of regional
correctional facilities to replace the nation’s crumbling and inhu-
man county jail system. While the needs are acute for the mod-
ernization or replacement of prisons, the costs, at least in the
earliest years, are almost prohibitive. So major state institution-
al construction programs will be deferred in most states until
subsequent years, when funding levels may be substantially in-
creased.

If Congress responds to our supplemental request, the combi-
nation of regular action funds plus the new Part E program
could well approach $175 million since it appears that the regu-
lar Part C funds devoted to correction will be close to 35 percent
of the total. If the same pattern holds true for the coming fis-
cal year, another quarter of a billion dollars of federal funds
could be added to the total current expenditures of state and lo-
cal government expenditures of about $1.5 billion. These new
funds and the resulting new programs, personnel and facilities
will mean the start of a major upgrading of corrections not seen
in the two centuries of our national existence.

Research and Its Importance

One of the greatest needs of the criminal justice system is the
need to bring to bear the techniques and resources of modern
science and technology on the chronic and severe problems that
plague our criminal justice system. This is the mission of the
National Institute of Law Enforcement and Criminal Justice, the
reséarch arm of LEAA. Although the funding level of the pro-
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gram has been very modest in relation to the needs—some $7.5
million for the current fiscal year—significant research efforts
are underway. In response to congressional desires, primary
emphasis has been given to the development of practical police
hardware and equipment, but the Institute’s Center for Law and
Justice also has developed an impressive portfolio of research
projects for court improvement,

LEAA’s research efforts aimed at court problems has been
well developed almost from the beginning of the agency. In fis-
cal 1969 LEAA gave more than 15 research grants and contracts
related to courts, The principal one was a grant of $120,000 to
the Committee on the Administration of Justice in the District
of Columbia, to finance a management study of local trial courts.

In fiscal 1970, the National Institute devoted 20 percent of its
$7.5 million budget, or $1.5 million, to court programs. Some
examples:

~$192,000 to the University of Notre Dame to finance a joint
study by the law school and the engineering college on court de-
lay. Systems engineering techniques will test the validity of
mathematical models on court delays. Computers will be used
10 test the models under varying conditions to test the effective-
ness which various improvements might have.

—3$105,000 to the Case Western Reserve University Law
School to make a detailed examination of pre-trial procedures in
felony cases, using the Cleveland courts. High priority will be
given to determine whether the due process requirements could
not be equally or better served by substitute procedures which
would cut down the delay and increase the effectiveness of ‘the
system, with the aim of shortening the pre-trial process in a
manner consistent svith fairness.

So far in fiscal 1972 two new research projects have been ap-
proved. The first is for $146,000 to the Institute for Defense
Analyses in Arlington, Virginia, to examine the role of defense
counsel in criminal cases, with an effort to see where defense
counsel strategy and tactics delay the case, and to weigh the
cost. benefit factors involved.

The second research project involves a grant of $165,000 to
the Institute of Judicial Administration for the first phase of a
multi-year effort aimed at developing a set of nationwide stand-
ards for juvenile justice, modeled on stands for criminal justice
whieh IJA and the ABA have developed since 1969.

Academic Assistance
Another major program of LEAA is that of academic assist-

ance, This year, more than $21 million in loan and grant funds
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are being utilized by almost 900 colleges and universities in as-
sisting some 65,000 students to pursue college degree programs,
either undergraduate or graduate, directly related to law en-
forcement careers.

Most of the students are in-service police officers who are tak-
ing evening or other part-time coursework.

Last year, more than 1,400 employees of courts were attend-
ing college with the assistance of LEAA funds, Since court per-
sonnel represent the smallest part of the criminal justice system,
this seems to us a significant beginning, but we expect the num-
ber to grow in coming years.

With the new legislative amendments, our Office of Academic
Assistance will have an expanded role in assisting in the develop-
ment and support of college level training programs and short
courses and also in the development of academic curricula.

We have made an important modification of our academic as-
sistance program, although it is still too early to report on what
extent it will be used. We have modified our flat prohibition on
law school attendance to allow certain in-service personnel to at-
tend law courses or study for a law degree. This was done be-
cause of the increasing demand for people with law enforcement
experience and a legal education. This program is limited to po-
lice or correctional officers with at least five years of service
with a state or local agency. Court personnel are presently ex-
cluded. '

Statistics and Information Systems

The development of reliable statistics and informatign syste:ms
programs is a key to improving and reforming the nathn’s crim-
inal justice system. Reform must be premised on intelhgent‘and
comprehensive planning; planning must have an accurate, time-
ly, and comprehensive data base or it will be nothing more than
wishful thinking. This is the mission of our statistics program.
The National Criminal Justice Information and Statistics Serv-
ice (NCJISS), is about 18 months old and has been funded at a
level of about $5 million. It has two major purposes: to support
the development of statistical and information system programs
in the several states; and to conceive, develop, and implement
major criminal justice statistical series and studies of natior}al
scope. Among other things, we are engaged in an effort to build
up the state statistical programs.

Here are sketches of five important national programs, plus
greater detail on a sixth.

—Last December the first full scale study on employment and
expenditure of the nation’s criminal justice agencies was pub-
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lished and distributed, including the first information on court
agencies.

-We have just released a National Jail Survey that repre-
sented a 100 percent census of the nation’s 4,000 county jails.
This is a comprehensive study of physical plants, programs, and
fnmate characteristics:

-An advance report is being issued this month of a directory
of the nation's 35,000 criminal justice agencies including names,
addresses, phone numbers, zip code and a new coding system of
uniaue identifiers for each agency for computerization. It will
be perijodically updated.

Work on this project was done for LEAA by the Census Bu-
reau and the result will be the first National Criminal Justice
Directory ever compiled, The second part of the survey, due for
completion by the end of 1971, will involve further surveys of
court organization, Some results from the first phase of the
survey include: of the 45,850 criminal justice agencies, 13,421 or
29 percent were found to be court agencies. (The survey did
not cover towns of 1,000 or less population, or minor courts
where the judge’s compensation is on a fee basis.); when prose-
cutor and defender services are added to the courts the propor-
tion rises to 49 percent of all criminal justice agencies; of the
courts identified in the survey, 13 percent were at the state lev-
¢l, 47 percent at the county level, and 40 percent at the city,
township or special district level.

—A fourth NCJISS program is the development of the compu-
terized data base, the Criminal Justice Data Base. It will con-
tain population data from the 1970 decennial census, uniform
erime reports, employment and expenditure and other informa-
tion,

—-f fifth effort, conducted jointly by LEAA and the Census
Bureau this spring will be a comprehensive Survey of Court Or-
ganization. This program is a first step in our long-range goal to
develop National Court Statistics. The initial phase will cover
about 8,000 court systems, including trial courts of general juris-
diction, state appellate courts and courts of limited jurisdiction.
It will focus on the substructure of the system—number, type,
geographic and statutory jurisdiction, and organizational align-
ment of courts in the system, administrative support, record-
keeping practices, and distribution of workload as between civil
and eriminal cases. A detailed organizational directory will be
prepared of the various divisions, departments and sub-units in
each court system, jurisdiction at each level, distribution of
workload, and location of records of court activity. We urgently
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need and request your support in making this survey effort com-
plete and successful.

Finally, a major program of NCJISS is Project SEARCH, or
the System for Electronic Analysis and Retrieval of Criminal
Histories., LEAA has funded development of this program at a
level of more than $3 million in discretionary funds, with an ad-
ditional $2 million from the participating states. The purpose of
SEARCH is to develop an operational system for the computeri-
zation and interstate exchange of criminal history records by po-
lice, court and correctional agencies. The system will provide
arrest and disposition data on certain categories of offenders on
a real-time basis; that is, when an inquiry is addressed to the
system a complete record will be reconstructed in a matter of
seconds from whatever state criminal justice system that indi-
vidual has been acquainted with.

Project SEARCH involves a consortium of 15 states led by
California as coordinator state. The Michigan State Police has
operated the central index facility for the demonstration. The
15 states in SEARCH, incidentally, account for about 75 percent
of the nation’s criminal transactions. The Attorney General has
decided that when the system becomes operational next fall, the
Federal Bureau of Investigation will operate the central index.
It is anticipated that 20 to 25 states will go on line at that time
and at least a half million existing records will be converted to
the computerized format. ‘

The implications of this system, when it becomes operational
nationwide, are truly staggering, For the first time, the com-
plete record of an individual will be available immediately, and
this will obviously have significant meaning for courts, as it will
for the entire criminal justice system.

This quick access to complete information would help a judge
determine bail, decide whether or not to hold a suspect pending
trial, in sentencing, in considering probation, and setting condi-
tions for release. Even in a trial setting a prosecutor could use
the system to check on the background of a surprise witness and
could discredit the testimony as a result.

The operational uses aside, in the long run the most signifi-
cant implications of SEARCH lie in its potential use as a tool
for planning, management and research of the criminal justice
system. For the first time,. it will be possible to obtain timely
information on the individual offender as he progresses—or
doesn’t progress—thrpugh each milestone in the criminal proc-
ess. This will create a new statistical series on the effectiveness
and efficiency of every component of our criminal justice system
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which will make possible comprehensive understanding of its dy-
namics—including strengths and weaknesses. Already Project
SEARCH has successfully developed and demonstrated the pro-
totype of this new ser’es.

It should be noted that when the SEARCH System becomes
operational pélice agencies will be the primary participants in it.
This is due in large part to the pioneerirg work of the Federal
Bureau of Investigation in its National Crime Information Cen-
ter, which is a nationwide computer system for the exchange of
operational police information such as stolen vehicles and want-
ed persons. Also, the Highway Safety program of the Depart-
ment of Transportation has provided $40 million in federal aid
to help police automate driver’s license and traffic safety
records. No similar investment has been made for the automa-
tion of court or corrections record systems, but LEAA is dedi-
cated to substantially assist the states in this regard.

Technical Assistance -

The final major program of LEAA, is that of technical assist-
ance. Now entering its second year, our efforts are quite well
structured in the corrections and organized crime fields, some
specialized aspects of police activities such as police aviation and
bomb disposal, but are generally now just getting off the ground
in the police and courts area. Last year Congress appropriated
about $1.2 million for technical assistance and for the current
fiscal year the funding level is $4 million.

The corrections technical assistance program last year re-
sponded to over 300 requests from state and local governments,
These requests were for a variety of assistance, ranging from
survey teams that went into states like Mississippi and Arkansas
for comprehensive field surveys of state correctional systems, to
individual architects or management specialists who went to a
city or county to help solv:: specific problems, Open-end con-
tracts were effected with three groups—the American Correc-
tions Association, the National Council on Crime and Delinquen-
cy and the Institute of Government at the University of Georgia
-~{0 make a wide range of specialists available on demand In
addition, the Federal Bureau of Prisons and LEAA's owl staff
made numerous field visits, It is expected that by June 30, 1971
more than 600 additional requests will have been met.

For Courts, LEAA is now soliciting proposals for contracts to
provide technical assistance for the courts. Some $200,000 is
tentatively reserved by LEAA for this purpose, and we expect to
make two or more contract awards before the end of the fiscal
year June 30,
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Ratios and Needs

I would like to turn now to a brief discussion of the LEAA ef-
fort in relation to overall spending by the nation for court pro-
grams.

Last year some $12.5 million in LEAA block grant funds were
allocated for courts, some $1.5 million in LEAA research funds,
and some $1.3 million in LEAA discretionary funds. Our Law
Enforcement Education Program, of course, lso benefited court
personnel, and our National Information and Statistics Service
supported development of an automated computerized system on
criminal records, which when it becomes nationwide may greatly
assist judges in making probation, release or sentencing deci-
sions.

That total of LEAA spending amounts to only about six per-
cent of that year’s overall LEAA budget. On the national level,
courts, prosecution and defender services accounted for 18 per-
cent of the spending for criminal justice at the state and local
level. LEAA's budgets of $268 million in fiscal 1970, of almost
half a billion this year, and a request of aimost $700 million for
the year ahead, are respectable compared to the $6.5 billion
state and local annual cost of the criminal .justice system.
LEAA’s contribution of $15.3 million in fiscal 1970 compared to
the state and local cost of operating our courts, including prose-
cution and public defender services—$1.2 billion—was not as
high as it might have been. ' :

A principal goal is greater participation by judges and court
administrators in the criminal justice planning process. A high
level of participation can help assure a greater share of LEAA
funds for the rourts. ,

If you consult the tables at the end of this paper, you can see
where your own state stands in this area of funds for courts.
LEAA can only do so much—the real impetus for improvement
rests at the state and local levels.

Our philosophy at LEAA is and has been the one expressed by
the President in his State of the Union Address, the need to
solve state and local problems at the state and local level, with
state and local talent doing the job. The Federal grvernment
will provide resources, pecause they are needed for progress to
be made, but we have no desire to teii you how to run the courts
of your state.

Developing National Standards and Goals
Finally, I would like to discuss the new major effort to be un-
dertaken by LEAA in partnership with the states to develop na-
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tional standards and set long-range goals for the improvement
and reform of criminal justice in America.

In a recent address, Attorney General John N, Mitchell di-
rected LEAA to begin at once to assemble working groups to re-
view the present status of the various disciplines of criminal jus-
tice with the objective of developing national standards and set-
ting long-range gouls for the major system components. The
Attorney General described the program this way:

“We have already begun to move in the right direction with
the LEAA program of grants to states and localities. What is
needed now is a set of national goals and standards in the opera-
tion of police forces, in the administration of courts, and in the
upgrading of corrertion systems.”

“T therefore propose that Federal, state and local governments
join together in establishing such standards and goals. The Fed-
eral Government's role would be to provide financial support and
technical expertise. The state and local governments would
bring to such discussions their own professional experience.
Working together, the three levels of government could agree
upon a set of specific objectives to be achieved on a nationwide
basis."”

“To this end I am directing the Law Enforcement Assistance
Administration to provide the financial support and to take the
initiative in establishing a proper method of holding these dis-
cussions and arriving at these goals, By pooling the talents of
professionals atl all levels of government, we can set yardsticks
to measure our progress toward a 20th Century criminal justice
system.”

This new undertaking will not be just another study commis-
sion writing a scholarly tome. Rather, we will develop realistic
blueprints for the rational allocation of resources. As I indicat-
ed earlier, the states have embarked on similar courses individu-
ally through the vehicle of their comprehensive state plans.

The time has arrived for this experience to be brought togeth-
er collectively so that the best can be gleaned and then translat-
ed into standards and goals and priorities for the benefit of the
entire nation.

It may be properly asked why the work of the President’s
Crime Commission of a few years ago would not suffice for this
purpose.  There are several reasons. First, that report was the
result of studies conducted largely in 1965 and 1966; and much
experience has been gained in the intervening years. Second,
there have been significant adv4vces in criminal justice plan-
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ning, particularly the three sets of comprehensive plans through
the LEAA program. Most important, however, the recommen-

‘dations of the President’s Crime Commission were more or less

a random set of findings with no attempt to set priorities or de-
fine goals for improvement of the system. And those are the
main tasks to be done.

How is all the work to be organized? It is our intention, at
a very early date, to issue a call to the states to organize a con-
sortium, much like that for Project SEARCH. It will be headed
by a coordinator state and a central secretariat would be sup-
ported by LEAA discretionary funds. Other states would chair
task forces in the various disciplines, Each task force would as-
semble representatives from the ranks of criminal justice agen-
cies, the academic community, and the general public. These
steering committees would be supported by the services of ex-
perts and consultants as may be necessary. LEAA will make
available the services of its own staff to serve the task forces.

It is hoped that the work can progress rapidly enough so that
at least interim results will be available to the states in time for
preparation of their fiscal 1972 comprehensive plans. Final
work should be completed so that LEAA may utilize them in re-
viewing the 1972 state plans prior to disbursement of block ac-
tion grants. This means that final reports should be available -
nine months to a year from now.

Unlike the National! Crime Commission, which went out of ex-
istence after completing its report, this new effort will be an
on-going one. To be relevant, standards and goals must keep
pace with the times; they must be up-dated; they must be re-
fined .and improved as conditions change, old problems are
solved, and new problems arise. A structure involving LEAA
and the states will be retained for these continuing efforts. An
important part of this work will be to evaluate not only the rele-
vance of standards and goals as time goes by, but to evaluate the
projects and programs which are being carried out to reach

_those goals.

A crucial role in this new national effort must be carried by
the judiciary. I urge you, and your colleagues throughout the
nation, to begin immediately to plan for creation of the national
task force on the courts. And I urge you to take an active part
in the work of that task force, as well as in the follow-up efforts.

The key to this, as in all of our other projects, is for the crim-
inal justice system to work together. A new level of coopera-
tion must be attained among police, courts and corrections, just
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THE INTERNAL RELATIONSHIPS
by
Ernest C. FRrIESEN, Jr.

Director, Institute for Court Management,
University of Denver

‘The idea of court management or administration is not really
a new idea except as we apply it to the judicial system. Man-
agement or administration of the business of the courts is a new
idea.

In the next few days of this Conference we will hear many
references to Roscoe Pound’s 1906 speech; in it, he simply asked
that we bring modern techniques, including management tech-
niques, to the courts. Fifteen years later William Howard Taft,
as Chief Justice, started asking the same thing—that we bring
modern management processes to the business of administering
the courts. The Wickersham Commission report, prepared in
the twenties and studied throughout the thirties, asked that we
do the same thing. Arthur Vanderbilt in the forties, and Earl
Warren in the fifties and others in the sixties have had the same
objectives.

Until recently, however, no one has clearly defined what these
management techniques are. We know that what was modern
in this field in 1906 isn't necessarily acceptable today. But
when we speak of court administration and management, what
do we mean? I suppose we could start by defining what a
court is, Texas’ definition of a court would be the judge, since
each one of the district judges in that state is a court and has a
number—the 235th district court, the 272nd district court, and
SO on.

Within this court, what are the internal relationships-—since
the smooth operation of these relationships is what management
is all about? Within the entity we call a court are many people
who are under the influence of, or in some direct or indirect way
have an influence upon, the decision-making process. This defi-
nition would obviously- include the clerks, bailiffs, court report-
ers, attorneys, jurors, perhaps even witnesses. This is true be-
cause all of these individuals have a rele which has a record, and
record-keeping is one of the most elemental functions of man-
agement. .

At the Institute for Court Management we had one of the na-
tion’s leading experts on management study the typical organi-
zation of a court. ' He concluded that it was one of the maost
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complex institutions ever. conceived by the mind of man. This
man had spent nearly five years with the National Aeronautics
and Space Administration as a consultant to the director. ' If
you compare that institution—NASA—with all its ramifications
and complications with a typical court system you can appre-
ciate how complex the court system is.

There are two reasons for such a complex management con-
cept. One is that a court has many missions, some in competi-
tion if not in conflict with others. Experts on organization de-
fine an _organization as a group- of people, or a collection of hu-
man re ssources, working toward a common objective. A court
has many simultaneous objectives—civil, criminal, even non-ju-
dicial; adjudication of disputes, trying of criminal cases, super-
vision of probation, administration of juvenile and domestic rela-
tions issues, and more recently involvement in social controls in
relation to drugs, pollution of environment and the like. Consid-
er how many different constituencies of a court are represented
These management problems make up what we may cail the pro-
gram level.

The other reason for complicating the judicial scene is that
courts operate within a broad governmental framework, and do
not control their own resources. They are dependent, obviously,
upon legislatures for definition of their authority and for fund-
ing, to a substantial degree. They are dependent for their vital
routine functions upon clerks who in almost all instances are
elected by a political process. They certainly are dependent for
their effecfiveness as instruments of justice upon lawyers, who
are largely beyond their control. Even for office and courtroom
space, the courts are often dependent upon agencies and individ-
uals who are beyond their control.

Looked at in this way, the problem of court management is
indeed complex. I suggest that in many instances, conventional
concepts of business administration may be found inapplicable,
and new concepts may have to be devised.

In theory, we should have a whole new hierarchy of court or-
ganization and control, but this is impracticable since this would
require sweeping constitutional changes in some fifty-six juris-
dictions in the United States. It may also be undesirable upon
analysis; for what we really discover in analyzing the judicial
process is that it is made up of groups of professionals or spe-
cialists—judges, lawyers, clerks, court reporters, and the like.
What we are seeking is a new profession of “schedulers,” who
can define the specialties clearly, and then coordinate their func-
tions efficiently and consistently.
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A pair of professors of business administration at the Massa-
chusetts Institute of Technology have written a book called The
Temporary Society. They define these problems of modern
management: (1) Most problems involve more than one type of
expertise. (2) The specialized expertise for various individuals
must be coordinated. (3) The teams may then have to be re-
formed as the problem changes. Every ten years, it has been
said, our fund of technical knowledge doubles, so obviously our
needs and ways of dealing with these needs must change periodi-

" cally.

Now, applying these thoughts to the internal relationships of
a court system, you can see that new concepts are demanded.
Many more specialties are involved in the administration of jus-
tice in 1970 as compared with the administration of justice in
1870—but the structure and functions of the courts in many in-
stances have not changed since about 1770. These new special-
ties have been added but not integrated or coordinated. They
are not organized and then reorganized into teams which focus
upon problems of justice as these problems change.

The physical appearance of a typical American courthouse
will illustrate this ‘“locked-in” problem of the court system itself.
The pattern of courthouse design in most American counties to-
day is the same as it has been since the 1870s. You can walk
into any. of these courthouses for the first time and almost auto-
matically locate the courtroom, the clerk’s office, the judge’s
chambers. But upon analysis you may find that a lot of steps
have been wasted going to one or the other of these. They may
not be located where the most efficient handling of contempo-
rary court business would require them to be located.

In the same manner, the functions of the various professionals
or specialists in the court’s processes need to be redefined, relo-
cated in the administrative plan, and systematically serviced by
the management. This is the underlying theme of your discus-

- sions during the following sessions of this Conference.
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II. ORGANIZATION OF A JUDICIAL
SYSTEM '

Moderator: HoNoORABLE ALFRED P. MURRAH

Senior Judge, U. S. Court of Appeals (10th), Director,
Federal Judicial Center

This plenary session is very appropriately called the “organi-
zation of the judicial system,” for surely that is the starting
place. We can not carry out our mission unless we are organ-
ized, unless the system is organized, It was almost a decade
ago, when Justice Clark called together a group of leaders in the
field of judicial administration. Each of those 17 leaders repre-
sented some organization that had something to do with the im-
provement of the administration of justice. Out of that came
the Committee for the Effective Administration of Justice. And
after two or three years during which were organized the Na-
tional College of State Trial Judges and the Conference of State
Trial Judges, other new starts were made, all under the leader-
ship of Justice Clark. That Committee for the Effective Admin-
istration of Justice promulgated a charter for court organiza-
tion, and I'm going to take just a moment to re-read it to you.

It started out by saying that justice is effective when it is
fairly administered without delay. With all litigants, indigent
and otherwise and especially those charged with crime, repre-
sented by competent counsel. We realize that today. By com-
petent judges, selected through non-pelitical methods, based on
merit, we have a good start. In sufficient numbers to carry the
load, adequately compensated with fair retirement benefits—
the Chief Justice spoke pointedly to that just a few moments
ago. With security of tenure, subject to an expeditious method
of removal for courts, we've made progress in the last decade.
Operating in a modern court system, simple in structure without
overlapping jurisdictions or multiple appeals. Business-like in
management with non-judicial duties performed by competent
administrative staff, with practical methods for equalizing the
judicial workload, with an annual conference of judges for ¢(he
purpose of appraising and improving judicial techniques anJy ad-
ministration. And listen to this, under simple and effective
rules of procedure, designed to encourage advanced trial prepa-
ration, eliminate the element of surprise, facilitate the ascertain-
ment of truth, reduce the expense of litigation and expedite the
administration of justice. What you have heard in the last two
days is echos. ’
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INTRODUCTION

As the people of any state of the Union approach the problems
of modernizing the judicial machinery of the state, a number of
questions quickly present themselves. How should the court
system of the state as a whole be organized and supervised?
What phases of this organization and supervision are essentially
judicial and what others are essentially managerial? If, at
least in the abstract, a unified court system with the chief jus-
tice of the state serving as the head of the system is the most ef-
ficient organizational form, can the system fulfill its promise if
the responsibilities of the chief justice remain imperfectly de-
fined? As for the non-judicial, administrative phases of the
system, the same question applies to the statewide court admin-
istrator; if his responsibilities and authority are imperfectly de-
fined, does the act establishing his office amount to a half-mea-
sure which also fails of achieving its promise?

Related to these questions is a third: If the highest court of

the state has a chief justice who has overall responsibilities for
the statewide judicial structure, and a state administrator who
must work closely with the chief justice on the management af-
fairs of the structure, how does this affect the appellate, review-
ing function of the highest court itself? Put another way, what is
to be inferred as to the appellate organization and function in a
plan for general simplification and modernization of the entire
court system? Shall there be one-level or two-level appellate pro-
cesses? What should be the division of appellate jurisdiction in
a system which provides for an intermediate appellate court?
To what degree is a federal analogy apposite or inapposite?
(w. F. 8.)

THE ROLE OF THE STATE CHIEF JUSTICE
by
Epwarp E. PrINGLE
Chief Justice of Colorado

As you know, by means of both constitutional and legislative
action, most of the judicial improvements which have been rec-
ommended by the authorities in the field of judicial administra-
tion have been adopted in Colorado in the past ten years.
Among other things, these improvements have given the Chief
Justice of Colorado broad authority in and responsibility for the
administration of the state judicial system as a whole. These
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tion have been adopted in Colorado in the past ten years.
Among other things, these improvements have given the Chief
Justice of Colorado broad authority in and responsibility for the
administration of the state judicial system as a whole. These
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constitutional and statutory changes have also provided the reg-
uisite structure-and teols for the effective exercise of adminis-
trative authority by the chief justice. Although judicial system
reform and reorganization is taking place throughout the coun-
try at an accelerated pace, as yet not very many jurisdictions
are this fortunate. :

For this reason, I would like first to turn to what I consider to
be severe impediments, where they exist, both to judicial admin-
istration, generally, and to the proper and responsible exercise of
administrative authority by the chief justice, in particular.

A multiplicity of trial courts of different kinds with overlap-
ping or fragmented jurisdiction or both is an obvious impedi-
ment to effective administration, no matter how broad the au-
thority given a chief justice. This situation implies trials de
novo, court shopping, poorly trained or qualified lower court
judges, and little if any cooperation and recognition of problems
among the different courts. It is very difficult when such a sys-
tem, or should I say non-system, exists to achieve the proper uti-
lization of judicial manpower, to develop proceduial uniformity,
and to improve administrative operations.

The ability to administer a judicial system is also severely
limited if the legislature is still involved in rule making, either
by legislative review or initial legislative enactment. Rule mak-
ing for operation of the judiciary is and must be exclusively the
province of the judicial branch of government. :

Another major impediment in most jurisdictions to the admirsi=
istration of a state system is the lack of control over funds and
personnel. Funding is usually provided primarily at the local
level, and, under such circumstances, it is impossible to establish
priorities and insure an adequate quality of justice throughout

the system, especially in rural and economically depressed areas.

The situation with court personnel is usually even more frag-
mented, if that is possible. They may be appointed Dy someone
outside of the judicial branch: prime examples include court
clerks appointed by county commissioners, bailiffs appointed by
the sheriff, or, as is the case in at least one state, appointment
of court reporters and other key personnel by the Governor.
Several jurisdictions have elected court clerks, who in turn ap-
point their own deputies, or this important function may be one
of the many duties of the county clerk and recorder. Tt is also
possible that judicial employees may be under an executive
branch (state level) or a county personnel system over which
the judiciary has little, if any, control. As that judicial seer
Rosgoe Pound pointed out early in the history of American judi-
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cial reform, ‘the judiciary is the only agency of government
which is habitually given no control of its clerical force. Even
the pettiest agency has much more control than the average
state court.” : :

It is also very difficult to exercise proper administrative con-
trol at the state level when judges are elected. Elected judges,
and understandably so, may feel responsibility only to their elec-
torate. It is often difficult to transfer elected judges from less
bugy jurisdictions to other courts, no matter how broad the au-
thority of the chief justice in this regard. The local judge feels
that his responsibility is to the jurisdietion that elected him and
that his absence may be criticised. An elected judge or clerk
may defy or ignore an order or a request from the chief justice
or supreme court on the basis that he received more votes in his
jurisdiction than did the chief justice or members of the su-
preme court, and he could become formidable election opposition
—a situation which could curb the administrative zeal of the
most dedicated chief justice. The election of judges may also re-
sult in the hiring of patronage employees, again very under-
standable, but often employee qualifications and competence
take a back seat to loyalty and the ability to help the judge get
reelected. : .

Given all of these circumistances, or a substantial combination
of them, it is impossible for the chief justice to exercise adminis-
trative authority and responsibility effectively, and even a con-
stitutional mandate will not get the job done. In such a situa-
tion, there is little semblance of an integrated system, and it is
my earnest belief that those who seek responsible and effective
administration of a state court system must direct their efforts
to removing or modifying as many of these impediments in their
states as is politically feasible.

I have dwelt at some length on the impediments to effective
administration of a state judicial system, because I think we
_should be realistic both in the demands made upon a chief jus-
tice for administrative responsibility and in the anticipated re-
sults, if other requisite changes are not made.

Now I will turn to what I believe to be the proper role of a
chief justice in a unified state court. As I have pointed out, the
chief justice, in order t6 carry out his responsibility, must have
the proper administrative structure and tools. These include:

1.) Reorganized and unified court structure, with elimination
of overlapping jurisdiction and integration of minor courts;

2.) Constitutional authority and responsibility vested in him
for administration of the judicial system (including assignment
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, of judges) and administration of rules (both procedural and ad-

ministrative), and, incidentally, that authority must include the
power to designate chief or presiding judges in the various judi-
cial districts or circuits and the power to delegate to these
judges degrees of authority to administer those districts or cir-
cuits; «
3.) Some form of judicial selection and tenure other than par-
tisan elections and based on merit, and including a removal com-
mission; » ,
4.) Constitutional provision for state judicial administrator or
administrative director responsible to and appointed by the chief
justice or supreme court, with the administrator having a staff
of professional assistants in several disciplines, in addition to ad-
equate clerical support;

5.) State funding administered by the judicial branch, under
the authority of the chief justice, including budget preparation
and submission thereof directly to the legislature; and

6.) Separate judicial personnel system administered by judicial
branch covering all court personnel—including probation, if pos-
sible, and providing for salaries, appointment, removal, etc.

When a chief justice is called upon to be the executive who is
responsible for the operation of such a system, his administra-
tive responsibility is indeed awesome. But the successful admin-
istration of something as complex as a state judicial system ob-
viously requires the cooperative efforts of many people on many
levels and cannot nor should not be a one-man autocracy, re-
gardless of constitutional authority., It is, of course, vital to the
viability of the system and its public image that someone must
make the ultimate decisions and take *he heat if necessary. 1
say to you that the people will have proper and efficient man-
agement of the court system and if the chief justice is not will-
ing to assume this role in this time of great public concern for
law and justice and of great public criticism of courts, the people
or the legislature may very well place or try to place this re-
sponsibility elsewhere, perhaps with some official or somebody
outside the judicial system and responsible to the executive or
legislative branch of government. This can only lead to the
diminution of the prized independence of the judicial branch of
the government, an independence that must ever be preserved if
the American constitutional scheme is to be maintained. The
authority of the judiciary over its own operations has already
been significantly diminished by attrition in some jurisdictions.

To carry out his administrative responsibility. ‘properly, the
chief justice must spend a substantial portion of his time on ad-
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ministrative matters, .even though he has a competent court ad-
ministrator with a qualified staff. Other members of the court
as well may become involved in administrative matters for sever-
al reasons. Although the ultimate responsibility may be his, the
chief justice should consult with his colleagues and also keep them
informed. In Colorado, the constitution requires that adminis-
trative rules be promulgated by the Supreme Court as a whole;
this is also the case with the personnel rules for the judicial em-
ployee merit system. All of the justices are also involved in the
judicial nominating process, because each sits as a non-voting
chairman of several district nominating commissions, while the
chief justice serves in this capacity for the supreme court nomi-
nating commission.

The chief justice must spend even more time on administra-
tive matters during the transition period required to make an in-
tegrated court system operational. At least, I hope that state-
ment is true and that, as the system begins to take on experi-
ence, the chief justice can devote more time to his judicial func-
tion. An integrated system of necessity results in some diminu-
tion in the administrative autonomy previously enjoyed by trial
judges, who have, in some instances, operated their own courts
almost as feudal fiefdoms. Administration must, in my view, be
decentralized as much us possible. But decentralization does not
mean that each judge may administer his court at will. Trial
courts must operate under delegated authority, in accordance
with accepted principles which lead to the efficient and economi-
cal administration.of justice. No system, no matter how well
designed, will function properly without the cooperation of the
trial bench. To achieve this coaperation, the chief justice and
the administrative office must go out of their way to demon-
strate their understanding of and sympathy for trial court prob-
lems, But once the resolution of the problem has been made, it
must be executed with the firmness that leadership demands.
This will require meetings with trial judges, court visits, and chief
judges’ conferences, Many of the individual problems of a par-
ticular district or circuit can be handled by the administrative
office, but it is important that the chief justice become involved
from time to time, to show his concern for proper management
and to make the final decision when the problem is not resclved,
and may I suggest that when administrative policy is finally de-
termined, that policy should be promulgated in a formal admin-
istrative order signed hy the chief justice and distributed to ev-
ery judge in the state. Not only does this make the policy clear,
but it is there for any interested citizen or legislative group to
look at.
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From much of my foregoing remarks, I think it is clear that
there must be a close working relationship between the chief
justice and the court administrator and a. mutual understanding
of the administrator's gene¢ral scope of authority and the kinds
of administrative policy matters which should be referred to or
discussed with the chief justice. This relationship is absolutely
necessary if the system is to function effectively, because, ob-
viously, the chief justice is still a justice of the supreme court
and is responsible for the operation of that court and for writing
his share-—although a smaller one—of the opinions. For this
reason, he cannot and should not be involved in day-to-day ad-
ministration of the system. This responsibility is delegated to
the administrative office, but he should be informed on what is
going on and have policy questions referred to him.

As I previously indicated, it is my belief that administraticn
should be decentralized as much as possible within the rules, ad-
ministrative orders and other guidelines promulgated by the
chief justice or by the administrative office as delegated by the
court. This can be accomplished more easily if the chief justice
will, by administrative order, delineate the administrative au-
thority he has so delegated to the chief judges.

In Coldrado, each of the 22 judicial districts is considered as a
separate administrative unit, including both trial courts, proba-
tion services, and juvenile detention in those districts where
these facilities exist. Each chief judge is delegated the adminis-
trative responsibility for his district in line with fiscal, person‘-
nel, and other administrative procedures established by the su-
preme court. Parenthetically, the position of judicial district
administrator has been created in most of the districts to pro-
vide chief judges with competent administrative assistance. For
example, hiring is done at the judicial district level in conformi-
ty with standards established by personnel rules. - The state
court administrator’s office is required to approve applicants as
to qualifications, but the determination is made locally as to
which qualified appiicant to hire.

Decentralization has provided flexibility and has maintained
some measure of local autonomy. At the same time, the broad-
er participation in administrative matters, such as budget and
personnel, resulting from decentralization has provided the
meaningful involvement and cooperatior: at the trial court level
requisite to making the system work.

. A policy of decentralization should not preclude the chief jus-
tice from taking direct action when necessary to deal with im-
portant recurring administrative problems which should have

85

e g ety 3y s e gt e




Py

NATIONAL CONFERENCE ON THE JUDICIARY

been corrected at the local level., This is a proper exercise of
administrative authority, but should be used only if cooperative
efforts fail. A current example is one of our courts which had
a severe docket management program apparently not solvable by
the court itself. The administrator's office, with the endorse-
ment of the chief justice, has established a new docket system in
this court and is monitoring it daily to make sure that it works
properly.

In this connection, the chief justice must be generally familiar
with the docket situation in each of the districts or circuits in
his state. While it is the function of the administrative office to
determirie where help is needed temporarily and whe is available
to give this help, the chief justice must be advised, so that he
may determine whether the condition is a temporary one which
can be solved by temporary help, or one which requires a re-
quest to the legislature for additional judges. Moreover, it is
the chief justice's responsibility to determine whether the judge
available for assignment is adequate to the task. And, he must
satisfy himself that the situation has not arisen because of some
dereliction by the judge whose docket is involved.

The chief justice should also concern himself with judicial de-
meaner and behavior. Even with a judicial removal commis-
sion, the chief justice has the responsibility to deal privately, but
effectively, with any judge who is not carrying his share of the
load or who is remiss in his judicial duties, and whose derelic-
tion has not reached the status where formal complaint is made
to the removal commission. This practice has been followed in
our state with salutary effect. In this connection, our statewide
statistical reporting system now provides a monthly listing of
civil cases under advisement more than 60 days and of criminal
cases more than six months old which have not been tried.
These lists are sent to the trial judges with a letter from the
chief justice requesting that appropriate action be taken w1th a
return letter of explanatlon

This is only one, relatively minor, application of computers in
the administration of justice, but it demonstrates that automa-
tion, other technical innovations, and the latest management
techniques offer much in the operation of a judicial system. No
one has any right to expect that a chief justice is going to be
knowledgeable in these areas, but his administrative office had
better be. And the chief justice should be receptive to proposals
for innovation and change if the court system is to be able to
cope effectively with ever increasing caseloads. Again, unless
the judiciary, itself, takes the leadership in updating and im-
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proving court administration, the leadership will be provided out-
side the judicial branch, because the public will not continue to
tolerate—nor should it—excessive delay and inefficiency in the
courts.

The chief justice should always be mindful of his role as the
official spokesman for the judicial system. He should make a
special effort to develop a good working relationship with the
press and other news media and understand deadlines and other
technical problems in scheduling press conferences or issuing a
news release. The importance of rapport with the news media
cannot be overemphasized, especially in light of the kind of press
coverage courts generally receive. The chief justice should not
be remote or aloof or even appear to be so: accessibility is one
of the keys to successful leadership of the system.

It is also very important that the chief justice develop a good
working relationship with the legislature, so that he is able to
keep legislators informed on the operation of the judicial system.
He should be willing to point out the system’s deficiencies as
well as its accomplishments, and to explain what is planned to
resolve any problems and improve operations. I would like to
cite my recent address to the legislature on the state of the judi-
ciary as an effective way of establishing rapport and settmg the
stage for contmumg meaningful dialogue.

Legislative rapport is even more important if the judicial sys-
tem is funded at the state level. I said earlier that state funding
with fiscal contro! and budget preparation in the judicial branch
is a vitally important tool in administering a unified state judi-
cial system. It is the duty of the administrative office to pre-
pare the budget and maintain the proper fiscal controls, but the
chief justice must be familiar with the budget, the programs
covered by it, and the program and staff additions to be request-
ed. In my view, the chief justice should be prepared to present
an overview of the budget to the appropriate legislative appro-
priation bodies and to answer questions on matters of policy,
leaving the detailed presentation to the administrative office,

I have purposely not mentioned the chief justice’s normal res-
ponsibilities in overseeing the appellate process and the disposi-
tion of appeals in his own court.

These are, of course, an important part of his administrative
responsibilities. His court, as a part of the integrated system,
must also function efficiently and economically. But, in the
short time allotted to me, I carmot detail the specific methodolo-
gy used in accomplishing this result, except to reemphasize that
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these responsibilities cannot be slighted. Such a discussion is
better left to conferences of a more specialized nature.

In conclusion, what I have said here points up that that the
responsibilities of a chief justice in an integrated court system
require dedication, purpose, and the willingness to accept the
proposition that upon his office door is nailed the adage, “the
buck stops here,” and that this is the least we can expect from a
chief justice if we are to achieve the aim of sound justice, exer-
cised with reasonable speed, in an efficient and economical man-
ner, with a minimum of technicalities, and if the independence
and integrity of the judicial branch of government is to be pre-
served.

THE ROLE OF THE STATE ADMINISTRATOR
by
Epwarp B. McCoNNELL

Administrative Director of the Courts
of the State of New Jersey

In New Jersey, which has now had a state court administrator
for aver 22 years, some judges, many lawyers and most laymen
are still only vaguely aware of what my office does, if, indeed
they even know it exists! Why just last week after addressing
a local Rotary Club luncheon, a neighbor of mine came up to me
and expressed surprise to learn that I worked for the State.
“From your title,” he said, “I'd always assumed you were the
tennis pro at one of the local country clubs!”

This anonymity is not altogether surprising, since the average
lawyer or layman hag not been particularly interested in the ad-
ministration of the courts, unless and until things go wrong, and
a state court administrator, by the very nature of his job, does
not have occasion to deal directly either with many members of
the bar or with the public, and generally is not, or at least
should not be, embroiled in partisan politics or public controver-
sy. Moreover, when the courts do get in the limelight, the
judges usually see to it that the focus of attention is on them!
It might also be remembered that as an institution, the office of
state court administrator, although it now exists in over half the
states, is still relatively new on the governmental scene.

1t is difficult to know -just where to begin a discussion of the

role of a stat® court administrator, since there is no stereotype.

The nature of the office varies widely from jurisdiction to juris-

diction. Where a state has assumed virtually total financial re-
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sponsibility for the courts at all levels, as in Chief Justice Prin-
gle’s Colorado, the nature of the office is obviously quite differ-
ent from that in the majority of states where county and munic-
ipal governments still bear the major burden of court operations.
Moreover, in most jurisdictions the office is still in a state of
metamorphosis.

In these circumstances, while it might be informative for
some of you if I were to enumerate the duties of a state admin-
istrative office, most of you I am sure are at least generally fa-
miliar with the variety of functions which such offices do or
might perform. Included are such matters as the assignment of
judges; the collection and publication of judicial statistics; the
handling for the state judiciary of the so-called ‘“housekeeping”
functions of budget, personnel, purchasing, court facilities, and
the like; and the maintenance of liaison between the judiciary
and other governmental agencies at the state level. Important,
necessary and time-consuming as these common tasks may be,
there are many other ways in which an administrative office, if
adequately staffed, can make itself useful, if not indispensable,
to the effective administration of a state court system. I shall

not take the time here, however, to attempt to detail them for
you.

As I previously mentioned, court administrative offices, as
governmental institutions, are still in the developmental stage.
Indeed this is true of the whole field of court administration, or.
court management as some prefer to call it. Accordingly in the
time available, I would like to sketch for you what I consider to
be some of the essentials for their future full development.

1. To begin with, as was pointed out by yesterday’s speakers,
we need to recognize that a court system, from an administra-
tive standpoint, is an-extremely complex organization that is
more difficult to manage than the typical business enterprise or
governmental agency. There are several reasons for this.

a First, the key people in the courts are high level profes-
§1ona.ls—judges and lawyers—-who are accustomed to working as
individuals, and do not take kindly to regimentation. The judge
in the black robe does not wear under it a gray flannel suit—he
is not an organization minded man! ‘

b. Second, in our governmental system we place a very high
value on judicial independence, and to insure it we have sur-
rounded judges with a variety of protections against outside in-
fluences, even administrative ones. Thus in our state, for exam-
ple, while the Chief Justice is constitutionally the administrative
head of all the courts, he has no authority to appoint, promote,
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demote or remove any judge; in fact, the only people in the sys-
tem he can hire and fire are his stenographer, his law secretary,
and me! As any executive in business or government can ap-
preciate, this severely limits the pressures that can be brought
to bear to produce administratively desired results.

¢. Third, many of the ‘‘dramatis personae’ required for a suc-
cessful judicial performance—these include practicing attorneys,
jurors, witnesses and litigants—are not even public employees;
and others who are so employed are not within the judicial
branch of government—-this is particularly true on the criminal
side.

d. Fourth, the various participants in the litigation process
do not all have the same goal in mind, but often are pursuing
conflicting objectives.

In seeking solutions to the administrative problems of the
courts, we should keep these inherent complexities in mind,
since they will, to a substantial extent, restrict or determine
what solutions may be effective,

Incidentally, I should point out, that the fact a situation or
system appears complex does not necessarily mean that some so-
lutions to problems may not, as was suggested yesterday, be
amazingly simple. Let me illustrate: An unhappy student went
to his physics professor with a problem. “Why is it,” he asked,
“every time I drop a piece of bread, it always lands butter-side
down?” The professor was stumped, but recognizing that this
was a common phenomenon which he himself had often experi-
enced, he asked the student to come back in-a week, The phys-
ics professor consulted all the authorities in his library and even
discussed the matfer with a colleague specializing in aero-dy-
namics.. By the time the student came back a week later, the
physics professor had the answer: “Young man,” he said, “the
solution to your problem is quite simple: you're buttering the
bread on the wrong side!”

2. To administer effectively any organization, regardless of
its size, it is necessary that some organizational pattern be es-
tablished, or at least be tacitly recognized. In many jurisdic-
tions, -it seems to me, it is impossible for a state court adminis-
trator to play a significant role since there is no established or-
ganization for administrative purposes. :

In some states the administrative structure is a vertical one.
In New Jersey, for example, the state is divided into 12 geo-
graphical areas for administrative purposes, with a presiding
judge, designated by the Chief Justice, responsible for the ad-
ministration of all the courts within his geographical area. In
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other states, such as Connecticut and Massachusetts, the organi-
zation is a horizontal one, with presiding judges for trial courts
having statewide jurisdiction. Whatever the organizational
structure, however, if a court system is to be managed in an or-
derly and effective fashion, it is essential that administrative re-
sponsibility be fixed and that lines of authority be established.
But, as with a court structure for adjudication purposes, there
are advantages in keeping the administrative structure simple
and in avoiding too many levels in the management hierarchy.

3. One of the principal obstacles at the present time to the
full development of the rcle of the court administrator, is the
lack of delineation between those functions within the judicial
establishment which are judicial in nature and can only be exer-
cised by a judge, and those which are basically administrative
and may properly be allocated to an administrative official,
whether or not he be a judge. In my opinion it is essential that
this line be drawn if courts are to make maximum use of per-
sons with needed managerial expertise.

Unfortunately to date the determination of what is appropri-
ately within the realm of the administrator has too often been
made solely on the basis of the importance of the function, rath-
er than on any objective analysis of the inherent nature of the
task to be performed and the skills required. If the job is a big
one, judges have generally reserved it for themselves; if it is a
trivial or menial one, it has been wished-off on a court adminis-
trator. How often, I ask you, have you read or heard it said,
that the function or role of the court administrator is to relieve
the judges of administrative details so that they may devote
their time and attention to more important matters? Where
this is the judges’ concept—and too often it is, or at least it has
been—all that is needed is just another clerk, not a qualified ad-
ministrator. I submit that if a fair analysis is made, the role of
the court administrator will shape up as equal in importance to
that of the judge.

One of the reasons for the subordination of the court adminis-
trator’s role, I suspect, has been a latent fear on the part of both
judges and lawyers that if they aren’t carefu) the administrators
will take over the system and the judges and lawyers will be rel-
egated to a secondary status. Fear not! I assure you that as
long as ultimate responsibility for the administration of the
courts is vested in judges—and I think it should be—ihere is lit-
tle danger that the administrator’s role will become the domi-
nant one; and as long as judges are the ones before whom law-
yers try their cases and are the ones who have the power to fix
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attorneys' fees and allowances, there is no possibility that court
administrators will replace judges at the head tables of bar asso-
ciation dinners and other such legal gatherings!

4. After ascertaining what functions are non-judicial in na-
ture, a determination should also be made as to whether such
non-judicial functions can best be handled by a lawyer or a
trained manager. At the state level, in my opinion, the balance
is slightly in favor of the lawyer-administrator, with the assist-
ance, as required, of various managerial specialists. At the trial
level, on the other hand, I believe that an appraisal of the non-
judicial duties to be performed may logically result in a prefer-
ence for a non-lawyer manager.

5. 'To date courts generally—and our courts in New Jersey
are no exception-—have failed to make full use of modern busi-
ness management methods and machines. Two related reasons
for this are that {h1e courts have had neither the managers nor
the money necessary 1o modernize their operations. There is
also, I suspect, a third reason: judges and lawyers have been all
too reluctant to invalve themselves with the management prob-
lems of the courts, but instead have been content from time to
time merely to criticize their inefficiency.

Fortunately this situation is changing. Chief Justice Warren
Burger’s efforts, which resulted in the establishment of the In-
stitute for Court Management, have done much to focus atten-
tion on the need for developing qualified court managers. Man-
agement consulting firms and computer manufacturers are now
finding in the courts new markets, particularly on the criminal
side where LEAA funds have aided in stimulating moderniza-
tion.,

Qualified managers, however, are needed not only at the state
level, but even more urgently, at the trial court level. A state
court administrator can have little permeating effect on the op-
eration of his state’s judicial system if there are not highly qual-
ified, adequately compensated administrators in the court houses
throughout his state; administrators able to deal on equal terms
with county and local officials, including trial judges and trial
lawyers.

By and large, I think, the courts of this country have not been
mismanaged; for lack of managers they have simply been un-
managed. While we may be making some progress in reducing
the shortage of mangerial personnel, we still have a long way to
go to fill the court managerial gap!

6. T've previously indicated that if a state court administra-
tor is to play an effective role, there is a need to establish an ad-
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ministrative structure or organization to fix responsibility and
determine lines of authority; a need to define which court func-
tions are judicial and which are non-judicial; and a need for
qualified managers at both the state and trial court levels, The
fulfilling of these needs, however, will not, in my opinion, result
il'l lan effectively managed system without two additional essen-
ials.

First, judges and court administrators vested with administra-
tive responsibility must be willing to delegate that responsibility
so as to bring about maximum participation by everyone within
the system, judges and non-judges alike. This sounds simple,
but in point of fact it is not only one of the most important
management concepts; it is also one of the most difficult to
master.

Unlike the typical business enterprise, courts do not respond
well to centralized administrative authority. Many of the incen-
tivqs that produce response to central executive authority in a
b‘usmess organization, such as increased compensation or promo-
tion as rewards for performance, or the termination of employ-
ment as the penalty for failure, generally just do not exist in a
judicial system. More subtle and less direct means must be used
to encourage maximum performance by all within the system.

Bometimes, for example, in a court system administrative
mezsures do not have the intended or expected result. Consider
the case of a certain Chief Justice who, having exhausted all,
other means of encouraging a laggard judge to decide some cas-
es in which decision had been long reserved, finally wrote him a
letter: “Dear Judge: What would your friends and colleagues on
the bench think if I were to publicly relieve you of your present
assignment until all your reserved matters are decided?” Sev-
e.ral days later the mails brought the reply: “My dear Chief Jus-
tice: After receiving your recent letter, I consulted my friends
and colleagues on the bench and they all think it would be a
lousy trick for you to puli!”’

I believe that the greatest single incentive for outstanding ju-
dicial performance is each individual judge’s desire to measure
up to his own personal standards of excellence. In essence a
Jgdge’s motivation to perform well is, and must be, self-motiva-
tion. If this is so, and I'm convinced that it is, then the greater
fche centralization of responsibility in a judicial system, the less
Individual respensibility and self-motivation. This accounts in
large part, I think, for the apparent success of the individual cal-
endar system in large multi-judge courts, although patently it
would seem that a central assignment systern in such courts
should be more effective, -

93




NATIONAL CONFERENCE ON THE JUDICIARY

Court administrators, be they judges or non-judges, must find
ways to call upon each individual in the system to the maximum
of his abilities. To have judges on the bench, whose talents are
not being fully utilized because they have not been given a fair
opportunity to demonstrate -their abilities, is administratively
inexcusable. Continued failure to call upon a judge, or anyone
else in the court system for that matter, to the limit of his ca-
pacity can only result in the gradual withering of both his abili-~
ties and his interest, with the individual and the system of
which he is a part both being the ultimate losers.

The importance of delegating responsibility and authority to
the lowest possible level within a system is well appreciated in
the business world, but those concerned with the administration
of the courts have heen slow to learn this lesson. But then for
some of us learning is a slow process, as illustrated by the plight
of the judge with the broken arm, For years he had been accus-
tomed to sneaking downstairs to the Kkitchen for a midnight
snack. His dog habitually slept at the foot of the stairs; and
nightly he had stepped on the dog’s tail, his ears, and his paws.
But this night he stepped square on its belly; the dog jumped up
yelping; and the judge took a spectacular tumble, breaking his
arm. “Now wouldn’t you think,” the judge asked in relating the
incident to me, “that after all these years that damn dog would
have learned something?”

The difficulty with sume judges, and court administrators as
well, is that once they have ostensibly delegated responsibility,
they too often then insist that the subordinate to whom authori-
ty was granted do the job exactly as they would do it. Such a
situation is intolerable for the subordinate; he must be left free
to choose his own paths and to arrive at his own solutions. If
this opportunity is afforded him, the superior will often be pleas-
antly surprised to find that his subordinate has found a better
way.

Fear of mistakes is generally recognized as one of the biggest
obstacles to effective delegation, both for the superior and the
subordinate. 4

Yet only by full delegation of responsibility, with freedom
from fear of failure, can we in the courts make full use of our
human resources and avoid bureaucratic stagnation. Incidental-
ly, Ernest Friesen, who spoke to you yesterday, has pictur-
esquely stated the four rules for survival in a typical bureaucra-
cy: “first, stay in with the outs; second, don’t rock the boat;
third, exploit the inevitable; and fourth, don’t get between the
dog and the lamp post!” I submit that some of us in court ad-
ministration should be less afraid of getting our pants wet!
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Second, to make certain that a decentralized system is work-
ing well; that those to whom responsibilities are delegated are
producing the desired results, it is essential that there be objec-
tive standards of performance by which all within the system
can be fairly judged and held to account; that there be a good
information system to make essential data readily available to
management; and that lines of communication be kept open for
the free transmission of ideas—not only up, down and lateraily
within the organization, but also with outside interested individ-
uals and groups.

In the courts we have been making considerable progress in
the development of meaningful judicial statistics and in the free
communication of ideas, but we have done little by way of arriv-
ing at acceptable objective standards by which to measure either
the individual effectiveness of judges or other court personnel,
¢cr of a court system as a whole. The establishment of such
standards is not an easy task in the judicial environment where,
unlike in business, dollars alone are not an acceptable measure
of performance, and where the real values to be sought after are
so variable and so intangible. Yet, in my opinion, the task is
worth pursuing, for without such standards we have no reliable
way of determining which people, procedures or programs are
successful and which are not. - ’ - B

7. There is, 1 think, one final factor which must be given
greater consideration and which ultimately will have an impor-'
tant'effect not only on the role and effectiveness of a state court
administrator but also on the whole court system. For lack of a
better term, I'll call it public relations; and by this I don’t mean
publicity. )

It. has often been said that courts do not exist for the benefit
of judges and lawyers, but to serve litigants and the public.
Sometimes, however, I wonder whether we don’t, in fact, operate
the courts for the convenience of these groups in the order
named. - I seriously believe that if judges and lawyers take a
good hard look at the way the courts are run, they will have to
conff'ass that all too frequently litigants, witnesses, jurors and the
public are given less consideration than they rightfully deserve.
l?on’t misunderstand me: I don’t believe that the interests of
Judges and lawyers should be ignored; I just think that they
should be kept in proper perspective.

, I.t is also important that we give the public a greater voice in
IJo,hcy_ decisions as to how the courts should be run. It is no
longer sufficient, if it ever was, for unilaterally formulated poli-
cy to be wise, or even beneficial to those it touches. The poor,
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- the black and the young—and other as yet more tranquil groups
—are not likely to be satisfied with the performance of their
government's judicial system .unless and until they have some
meaningful voice in the formulation of the policies by which it
operates, Qur ingenuity should be able to devise ways of bring-
ing this involvement about on our own initiative, without wait-
ing, as so many of our establishment institutions have, until we
are compelled to take action by those who are more militant
than we would like.

By way of concluding my remarks on the role of a state court
administrator, at the risk of boring some of you, because to date
it has produced no affirmative results, I'd like to repeat a pro-
posal for improved court administration that I made to the
Third Circuit Judicial Conference last spring, shortly after sev-
eral of our state trial judges had been appointed to the Federal
bench.,

The reserve clause, the draft, and other allegedly restrictive
practices of professional baseball, football and basketball, may be
of questionable legality, but I would suggest that their adapta-
tion to the judiciary is worthy of your consideration.

Why I ask you, should state courts at great expense develop
and train judges, only to have them lured away at high salaries
by the Federal judiciary just when they reach their years of
peak performance? Think of the advantages to be gained if we
were to organize Federal and State Judicial leagues, with the
courts in each bound to respect the others’ rights and to refrain
from poaching on the talent of the other league, except in ac-
cordance with mutually established ground-rules. Imagine, if
you dare, what the results would be if Chief Justices, Chief
Judges, and Presiding Judges were empowered annually to draft
for their respective judicial rosters their choice of practicing at-
torneys—the court with the biggest backlog, of course, having
first pick! What would happen if they could trade judges dur-
ing the summer recess or other designated periods? I suspect
that in some instances there would be offers to swap half-a-doz-
en run-of-the-mill judges, with an “undisclosed” amount of cash
thrown in, for a single really good performer! How many faces
would be missing from the bench each year, if judges who failed
to keep up with their caseloads were put on waivers, given their
unconditional release; or farmed out to municipal courts for fur-
ther experience? The possibilities stagger the imagination!
Courthouses and court trials might once again—as they were
years ago-—become centers of citizen entertainment. Revenue
from TV rights and judicial endorsements of gavels, robes and
assorted other popular products not only would relieve the over-
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burdened taxpayers of upward spiralling court costs but would
at the same time make possible judicial salaries comparable to
those of the highest paid practicing lawyers. With the public
following the daily disposition averages of their favorite judges,
litigation would be processed with ever-increasing expedition
and court backlogs would become a thing of the past! But
what, you ask, would be the role of the court administrator in
this new scheme of things? Don’t worry about us! We would
become the Bowie Kuhn’s and the Pete Roselle’s—the non-play-
ing, $100,000 a year commissioners and general managers of the
new judicial leagues! :

THE FUNCTION OF THE APPELLATE SYSTEM
by

CuarLes W. JOINER
Dean, Wayne State University Law School

Introduction

This paper is intended to deal mainly with the appellate por-
tion of the process of administering justice. It is not an exhaus-
tive survey but is designed to provide sufficient information to
stimulate constructive thought about the solution of the many
problems facing the administration - of justice at the appellate
level. Specifically, it is addressed to a) the structure of the ap-
pellate system, b) the place of an intermediate court in that sys- '
tem, and c¢) the interface between the trial system and the ap-
pellate system. '

As part of this introduction it is necessary to identify at least
some of the premises about the trial court system and its goals
from which this discussion of the appellate system proceeds.

Trial courts, of course, have many functions and purposes, buf
among the most important are these:

1) They are agencies in which the government, usually the
executive department, makes charges to the extent that
some official action is required, against persons who have
in one way or another violated law for the purpose of de-
termining the facts and assessing the punishment. As
such, the courts are an integral part of the internal peace
keeping machinery of the state.

'2) They are agencies in which citizens, individually and
" collectively, can bring a large number of problems involv-
ing other citizens and government to be redressed in one
way or another. In this sense, they are an integral ele-
ment of the formal grievance procedures of society.
1971 Nat.Jud.Conf.Pamph.—8 97
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In both instances: the trial courts are a part of the power
structure of the state. They help maintain peace and equilibri-
uin within the framework of policies made by others in govern-
ment. The court acts by following a process that is sharply de-
fined. and prescribed. The premises on which this process is
based include the foilowing:

The process must be fair. Fairness is tested initially by the
due process provisions of the constitutions, and is refined by spe-
cial additional provisions of statutes and court rules. It includes
items of notice, right to call and examine and cross-examine wit-
nesses, requirements of impartiality of tribunals, as well as
equality in the application of substantive law.

The process must permit expeditious action without undue ex-
pense. Real problems are presented to courts involving real liti-
gants, and these men and women have the right to put these
problems behind them as rapidly as possible with as little eco-
nomic trauma as possible.

Citizens must believe the process is effective and fair., The
court is so central to the grievance procedures of individuals and
to the methods of governmental peacekeeping, that public confi-
dence in the system is and must be a major goal.

There probably would be little need for an appellate system if
there were hard and fast guarantees that the trial was fair in
every respect, and that it had been expeditiously and inexpen-
sively handled.. However, perfection is not possible and at time
further steps are needed. These further steps result in the ap-
pellate system. “

Obligations similar to those of the trial court should be placed
on the appellate system. The process must be fair between the
litigants in every respect. It must be carried forward expedi-
tiously, at a minimum cost and must promote a feeling of confi-
dence in the processes of government.

The thrust of this introduction is this: the court system and,
particularly the appellate system, the subject of this paper, must
be understood and evaluated from the standpoint of the public.
Courts, judges and lawyers exist to serve the public and the sys-
tem must be constantly monitored with this in mind.

The Appellate System.
1. Jurisdictional Base.
a) Review of Right.

In most jurisdictions there is review from final judg-
ments in some courts as a matter of right. In addition,
most jurisdictions have by statute listed a limited number of
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interlocutory matters from which review can be taken as
a matter of right. Finally, there are a limited number of
interlocutory matters that are so separated from the basic
cause in the case that courts have held they are appealable
as a matter of right. '

b) Discretionary Review.

The extraordinary writs are utilized by many courts to
review, in the discretion of the reviewing court, matters
that are not reviewable as a matter of right. Some courts
have special rules providing for leave to appeal, in the dis-
cretion of the reviewing court. Under the leadership of
the Federal Rules of Civil Procedure some courts have
developed rules that permit review of a limited number of
interlocutory matters within the discretion of a trial court,
and in some instances we find that there is a joint exercise
of discretion for review purposes, by the trial court and the
appellate court.

Courts in the System—Division of Power.

The states can be divided today into three groups, each
with a different system for the exercise of appellate power.
One involves the vesting of all reviewing power.in one court.
A second, in one way or another, divides the appellate
power between an intermediate court and a court of last
resort. Still a third attempts to divide cases along sub-
stantive law lines among two or more courts of last resort.

The system of 'dividing up appellate power between an in-
termediate court and a court of last resort is the most pop-
ular system among the more populous states.

Modifications of these systems are many. ‘Some states use
commissioners to assist either the single or the several
courts to act expeditiously. Some.states use trial judges to
augment judicial manpower at either the highest or inter-
mediate level. In some states, either the intermediate
court or the Supreme Court sit in divisions. In many
states judicial assistants or law clerks are used to help
judges perform their tasks. The right of review in the
highest court has been restricted in states having both an
intermediate court and a court of last resort. Jurisdiction
is divided in many ways. Amount in controversy is im-
portant in some states. Kinds of problems are determina-
tive in others. In only a few states is the division based
on different functions performed by the courts.

In states having an intermediate appellate court, there are
several patterns for the system. In some states there are
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separate intermediate courts for different areas in the state.
In some others there is one court hearing appeals from all
parts of the state. Such a court may sit in divisions which
may or may not sit in various parts of the state and may
be rotating or may be permanent. Not uncommonly, three
judges constitute a division.

Relationship to Trial Court. «

There are four areas of critical interface between the trial
court and the appellate court. All are important and all
have an impact on the many problems facing appellate
judicial administration.

a) Entry into the Appellate System.

The obligation of the appellate system is initially deter-
mined by the rules adopted for entry into that system,
As indicated earlier these rules may provide entry based
upon the following concepts: 1) appeal of right from final
judgments; 2) appeal of right from legislatively prescribed
interlocutory matters; 3) review at the discretion of the
appellate court; 4) review at the discretion of the trial
court; 5) review at the discretion of a combination of trial
and appellate courts.

A strict final judgment rule would provide many fewer
cases in the appellate system, but also would bring cases
there sometimes when it would be too late to be effective,
for example, receiverships, release on attachments, ete.

A long list of interlocutory orders appealable of right
may tend to keep the trial judge from acting improperly,
but also it will likely provide interminable delay at the trial
stage. Excessive requirements of leave to appeal may
prevent necessary appeals and require duplicate work in
examining appeals. The point is, that the rules of entry
to the appellate system affect the problems at the appellate
level as well as at the trial level.

b) Efforts to Correct Trial Errors at the Trial Level.
The motion for a new trial and the motion for judgment

notwithstanding the verdict are the major tools available

at the trial level to correct errors. The use of these mo-
tions provide remedies "clearly affecting the appellate
process. The more errors that can be corrected at the
trial level, the less will be the pressure on the appellate
process. The effectiveness of these remedies varies. It is
not as easy for the same judge to recognize his mistakes
as it is for others to do so. On the other hand, normally
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the c9st of preparing the record for these motions is sub-
stantially less than the cost at the appellate level.

¢) Procedures for Transfer to the Appellate System.

A third area of interface between the trial and appellate
courts is in the process of transferring a case to the appel-
late court. The problem of translating the dama of the
trial to the essay of appeal is not insignificant. Thé spe-
cific points of contact are these: The place of filing the
notice of appeal varies. Some courts require the notice to
be filed with the trial court and some with the appellate
court. The obligation to see that the record is prepared
may vary from state to state but it often initially rests on
the appealing party. The ultimate relationship between
the rules of court reporting and the rules defining the
record on review provides an example of the interrelation-
ship of rules of both courts. Often both courts have power
to alter timing requirements pertaining to the record. The
ability to use the transcript as the record, the requirement
in the rules to provide a digest of the record, or to print a
given number of copies of it, all affect the timely transfer.
T.he cost of the transcript at the trial level can inhibit re-
view. A rule, for example, that would deal forthrightly
with the record at trial making it easy to duplicate with
rapidity by inexpensive help would affect the ease and speed
of review. The use of video taped records at trial would
also affect this interface. '

d) Effect of Reversal.
Obviously the total effectiveness of the process of ad-

ministering justice depends in part-at least upon what
happens at the conclusion of the appellate process. If er-

- ror is found, what furthér steps are required to bring the

litigation to an end? If the error is held to be harmless,

litigation ‘ends. Sometimes the court will reverse and

direct that judgment be entered. In this case litigation will
end. Sometimes the court will reverse and direct that a
new trial be granted. Here is where the greatest waste
occurs, for the litigants are, after a trial and appeal, back
at the beginning of their lawsuit. This disposition not only
affects the time it takes to complete litigation and its ex-

pense, but also it affects the development of confidence in

the system on the part of society in general.

The need for reversals and new trials at the appellate
level must be constantly monitored. Reversals for pro-
cedural matters, etc., commonly result in new trials. Inso-

101




1
5 CONFERENCE PAPERS
~§ M

THE J
W ONAL CONFERENCE ON 1 yemember asa Recognitior of Separate Pusiction of Reviewiny Courts.
Nath hould 0e C‘*‘rmﬂed{ ins held up Texay . That the functions are separate and distinet is recognized today
e s hossibie this 8 ressor RO lin ?’?f&aﬁmg He l"‘g“ﬂ?" by a number of court rules and procedures followed by some ap-
ifl‘\«‘qumen hat 1;;?1 judicial adml“;i tY appe“ﬁm“lew pellate systems and by the structure of some systems.
\:: an "'\"“"‘“"1&;} < in Texas “}ﬁe indictment regd S&ﬁ: 1) Per Curiam Opinion
Tid’xcu\ﬁd d?f‘{ﬂa\ co eca ¢ “oausing deat ~1¥\icﬁﬁ0“ The simplest recognition of the separate function is the
poyorsed m‘" ping” t e nearl ags s per curiam opinion. The appellate court, itself, recog-
- qonth by st dern cases i1y at the polie e At , A - _
ng Qe (o Som 100k © vefully (g SOTV nizes that some cases do not involve problems that are
fog With fec s b st rpOSCs the courts oty relevant for teaching others abiout law; resoclving con-
Appeliate light h basmé? ¢ gection, t ere irtoh b flicts, providing distinctions, etc., and simply note an
of m‘vcrsalsg sted out in &hfe rqu fam to do uigé “ron affirmance or reversal to do justice between the parties.
\s_ ‘giupgf of pgef; the dev 1"(?;“«5& involve (U 2): Leave to Appeal-—Leave for En Banc Hearing,
m{;{aiﬁs, and 0 rocedul‘cl 1'(3\76.3?83%&% there i & 1 Somewhat more sophisticated and’ subject to- more abuse
hn }ﬁm v, Ma yap justice, and unt .'«;;:h other judges? and useful only in multilevel courts or in large single
tons © fajrness a doc ent. a‘;ﬂm such 19‘*’9”5&1_5‘,» - level courts sitting in divisions, leave to-appeal or leave for
hold the case ghould pe made caéés are mverféei}}s ! en banc hgarings involve theuseof the discreﬁql}ary juris-
Lawyers; effo o large ber inﬁl to lose the conilts £ dietion of the court. Properly exercised, thxs process
syestom in whic bﬁ - also soon be ' s should sort out the problems, discussion of whieli.is neces-
;:'.ﬂ\' expenst sary for law development, for development of important
oF ;ts users : distinctions, for unifying the law throughout the juris-

- and sU isory (,bhga‘i:x‘m P diction, ete. If adeguate review is had at the lower level
o +he man gement 2 n(i py the nighest COREh e or-within a division of the same court, this process should
1 addition t?. gystem exerciset b L nat be used to. seek out cases te do justice betwveen the

i . » S5 R
e whole M Cﬁ%fmzjs two hasic 'ium,’uof‘ﬂat ¢ Cow wmﬂ “.7 litigants. Such a use could only begin to duplicate work*
t;exxziﬁ% court pel- gividual casé: arn f‘gﬁ so as 1o prev enm{f +. ' and clog the courts.
A “.1 ;‘E‘aie?made at the X:g:‘eihe Titigants- w’f;;‘;gg ms - 3) Division of Jurisdiction Between Courts.
I;:;ages of 3‘151(-}:;6 an. effective;way_ Of. elgomnt {0 o ©  The most complex recognition of the distinction between
tends to P "ovi _e g ich ¥ e these functions is. the appeliate system: that relies o sep-
trial W ste gl te courts to perform the separate functions. The
amons the system. grt, by s op - rate COUFS o PErtorm paxate e
confidence n the appeuate 0 Stizens SOB mjcermedlate court,‘ Is assflgn‘ed, the function of correcting’
che lavger SeB5& T lers and alk € ,able, Wi~ mistakes and of doing justice among the litigants. Its
2 In “hes other judges nises are ﬁcw?* gitig . decisions are final with no right of review. Its opinions
. eas f the 1law, what Pre n @ S26S5 al.ﬁg;f 7 need not be lengthy ané ifs jurisdiction must be easy: to.
about  fons ae PIORYT L piie pUrBOSE D e invoke. Procedures shouldbe rapid. Of course, there will
terpfe'ndi\ﬁd hasa @ Pﬂ‘; ntigateh wib. .~ - be larger problems presented. in some of the cases and to
“im;; appellate level. . and Gire ion of ft?: - this extent there will be times when: the intermediate
at ~ developrt snterpreidti®i= =" . court may have an important law teaching and develop~
\'eh}cézrfor'fymd digferent mt , ii revel, boll f‘md: " ment function. On the other hand, the primary emphasis:
o, TOT 0 ses at the BBESHEE T i 00 of this court should be to rapidly decide fairly the prob-
{n Many ‘Pee‘{‘iou ot renders & 05 oipion B WIS i i . lems presented so that the litigants can return.to the'main
sortormed. heﬁi s and, B 3= arTF &_@gﬂ};ﬁ _ stream: rather than continue indefinitely in litigation.
stive between - yoi, 12 unitys S T e natiEe of - The intermediate court can be as large asnecessary and
i-\?;tmm\ﬁ%e' i;ﬁ;gmﬁmi i;_ ??jﬁ:;i;ri:;—z s prems 1 -~ can sit in small: divisions of three judges. It should: be:
P ;}S e Fept i ﬁi‘f&ii‘:ﬁf{g he SWES iy 103
tons TR eation of JUSUEE ST i
g wmintstEads 1ol

a
5
it
é%‘
i
g
‘s 3
-

T RO




‘NATIONAL CONFERENCE ON THE JUDICIARY

far as possible this should be curtailed. I remember as a
law student that Professor Rollin Perkins held up Texas
as an example of bad judicial administration. He rightly
ridiculed decisions in Texas, that at the appellate level
reversed the trial court because the indictment read ‘“caus-
ing death by stomping’’ instead of “causing death by stomp-
ing with feet.” Some modern cases are nearly as ridiculous.

Appellate courts today must look carefully at the policy
of reversals in light of the basic purposes the courts serve.
As will be pointed out in the next section, there are two
major policies of the appellate system: to do justice to the
litigants, and to provide for the development and growth
in the law. Many procedural reversals do not involve ques-
tions of fairness and justice, and unless there is a need t~
hold the case up as a document to teach other judges and
lawyers, efforts should be made to avoid such reversals. A
system in which a large number of cases are reversed is not
only expensive but also soon begins to lose the confidence
of its users.

Function of Reviewing Courts.

In addition to the management and supervisory obligations over
the whole judicial system exercised by the highest court, a re-
viewing court performs two basic functions:

1) In the individual case, an appellate court corrects the
mistakes made at the lower level so as to prevent miscar-
riages of justice between the litigants. This action also
tends to provide an effective way of encouraging modesty
among the trial judges which is important to creating
confidence in the system.

2) In the larger sense, the appellate court, by its opinions,
teaches other judges, lawyers and all citizens something
about the law, what premises are acceptable, what in-
terpretations are proper. In a sense, the litigation of
some individuals has a larger public purpose, particularly
at the appellate level Private litigation provides the
vehicle for development and direction of growth in the
law, for unifying different interpretations, etc.

In many specific cases at the appellate level, both functions are
performed. The court renders a decision that will point toward
justice between litigants and, in its opinion it writes to teach, to
rationalize, to interpret, to unify, or sharply distinguish. How-
ever, a clear understanding of the separate nature of these func-
tions must be kept in mind. if some of the problems now facing
the administration of justice are to be solved. ’
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Recognition of Separate Function of Reviewing Courts.
That the functions are separate and distinct is recognized today

by a number of court rules and procedures followed by some ap-
pellate systems and by the structure of some systems.

1) Per Curiam Opinion.

The sirr}plest racognition of the separate function is the
pgr curiam opinion. The appellate court, itself, recog-
nizes that some cases do not involve problems that are
relevant for teaching others about law, resolving con-
flic_ts, providing distinctions, etc., and simply note an
affirmance or reversal to do justice between the parties.

2) Leave to Appeal—Leave for En Banc Hearing.

Somewhat more sophisticated and subject to more abuse
and useful only in muiltilevel courts or in large single
level courts sitting in divisions, leave to appeal or leave for
en bgnc hearings involve the use of the discretionary juris-
diction of the court. Properly exercised, this process
should sort out the problems; discussion of which is neces-
sa}r).r for law development, for development of important
d{st{nctions, for unifying the law throughout the juris-
diction, etc. If adequate review is had at the lower level
or within a division of the same court, this process should
r}ot be used to seek out cases to do justice between the
litigants. Such a use could only begin to duplicate wor

and clog the courts. :

3) Division of Jurisdiction Between Courts.

The most complex recognition of the distinction between
these functions is the appellate system that relies on sep-
.arate courts to perform the separate functions. The
1n.termediate court is assigned the function of correcting
mls}:akes and of doing justice among the litigants. Its
decisions are final with no right of review. Its opinions
peed not be lengthy and its jurisdiction must be easy to
invoke. Procedures should be rapid. Of course, there will
be' larger problems presented in some of the cases and to
this extent there will be times when the intermediate
court may have an important law teaching and develop-
ment function. On the other hand, the primary emphasis
of this court should be to rapidly decide fairly the prob-
lems presented so that the litigants can return to the main
stream rather than continue indefinitely in litigation.

Thg ir}termediate court can be as large as necessary and
can sit in small divisions of three judges. It should be
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considered as one court, however, with its divisions con-
sisting of rotating personnel so as to reduce stress and
antagonisms that would probably develop between per-
manently constituted courts.

In this system the highest court is assigned as its pri-
mary function the obligation of law development, of re-
solving of conflicts among lower courts, of teaching the
other courts and lawyers and public about the law. To
carry out this function it needs but two kinds of appellate
jurisdiction: 1) discretionary jurisdiction over decisions
of the intermediate court, and 2) discretionary jurisdic-
tion to bypass the intermediate court. Since it does not
have as its major function the doing of justice between
litigants, it should have no compulsory jurisdiction. It
should pick and choose its cases with care to see that
legislation is appropriately and constructively interpreted,
that constitutional premises are fully developed and ap-
plied consistently, and that the common law breathes and
grows in appropriate directions. - It must assume, except
of course in the cases it takes, that as between the liti-
gants the intermediate court has corrected the mistakes
of the trial court and has done justice. To undertake this
latter function would subvert this system, duplicate work
and clog the courts.

The federal system, except for some compulsory juris-
diction of the supreme court, and the separate nature of
the various courts of appeal, is reasonably like this model.
The Michigan court system even more accurately re-
flects this model. The work of its appellate courts is up
to date and cases are heard rapidly.

The Problems.
The appellate systems in most of our states face a number of

staggering problems.

1) The many efforts of litigants to use the appellate system
is in some places overwhelming it.

2) The cost of the system is staggering.
3) The time required to consummate an appeal is excessive,

4) The reversals on little understood technicalities are re-
ducing the confidence of the people in the system.

Many factors point to reasons for these problems.
1) Population, particularly at the active young adult age,
has dramatically expanded.
2) Economic activity is constantly growing.
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3) People are increasingly gathering together in metropoli-
tan areas, living closer together, becoming more conscious
of each other, causing more problems for the courts to
solve.

4) The legislatures: and congress are passing more Jaws,
These laws create new rights and obligations. So much is
the demand for new laws that the legislatures of many
states meet each year instead of every two years, as was
true in the past, and meet virtually all year, instead of
only about three months, as was true a number of years
ago.

5) The use of procedural rules to enforce newly discovered
constitutional protections has been greatly expanded.
Decisions invelving the admission of evideiice and deci-
sions on technical procedural points have only recently
become major tools in the development of constitutional
protection of individuals.

6) Failure to up-date and modernize the structure of the
system prevents the use of effective processes of judicial
administration. '

7) Failure to adopt new devices to improve and reduce the
problem of paper flow contributes to the problems. Al-
though many courts permit xeroxing, mimeographing and
multilithing; the rules often indicate a grudging accept-
ance of these processes instead of active encouragement.’
Often the rules do not integrate the trial and appellate
process so as to provide one economical system for the
preparation of the record which is originally made at the
trial and used on appeal.

Suggested Solutions.

In many instances the causes of these problems are beyond the
control of judges and judicial administrators. - Wisdom suggests
that population growth, increased economic activity, metropoli-
tanization, legislative diarrhea, important as they are to the
problems of too many cases, too much cost, and too much time,
are not easily controlled, and, probably should not be controlled
solely because of increased litigation. Therefore, if help is to
come to solve these problems it must come from 1) changed struc-
turg, 2) changed procedures and 3) changed attitudes. The fol-
lowing suggestions, dealing with structure, procedure and atti-
tude, proceed from the premises articulated earlier—fairness,
speed, economy and the need for confidence in the system.

1. Structure.
Tt must be recognized that the appellate system is not
a system by itself, but is one part of a total system of justice
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that includes many other parts. In many respects it is the
lesser part of that total system. It is lesser in the sense that
the major reputation of the judicial system and people’s con-
fidence in it stem mainly from the lower courts. More people
touch the judicial system there. More problems are solved
there. The better they are solved, the fewer will be the
problems in the appellate system. The appellate part of the
system, of course, is not lesser with respect to law develop-
ment, coordination, interpretation and teaching. There it
is major and if this is not done well the trial part of the
system may be affected. - -

a) -Recognition of Functions of Trial and Appellate Courts.

If the problems of judicial administration are to be solved
the legislature, the judges, and the public must keep in
mind the difference in functions of the two courts, not
only in the adoption of rules of procedure and organiza-
tion, but also in the selection of personnel.

The trial system must be designed to process many
cases fairly and inexpensively. Judges must be selected
who are sensitive to people and their problems, who will
continue to be servants of the people, and who are capable
of managing their own dockets expeditiously and of de-
ciding problems with dispatch while instilling in others
the feeling that justice is done. At the appellate level,
however, different functions call for different processes
and different kinds of judges. Judges must be capable of
and willing to manage and coordinate the whole process
at both the trial and appellate level. - They must be able
to isolate error that is prejudicial from the many errors
that are non-prejudicial, and they must be able to act
with wisdom in the preparation of judicial opinions that
develop law, interpret legislation and the constitution,
coordinate lower courts and teach lawyers, judges and
the public.. The different functions of the trial and ap-
pellate courts point to quite different persons as being
well gualified to sit on their respective benches.

b) Recognition of Different Functions at the Appellate Level.

In many states the amount of judicial business at the ap-
pellate level has begun to exceed the capacity of the
judges of a five, seven, or nine man court., Delays are
interminable. What can be done? Whatever is done
will be helped if the different functions of the appellate
system are kept in mind: 1) correcting mistakes, and
2) law teaching, development, coordination, as well as
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the ultimate obligation of judicial management. A sep-
aration of personnel along these lines should improve the
system.

The use of an intermediate appellate court, if properly
designed, will aid in the solution. If we assume that the
trial bench is busy, that the appellate court is overloaded
and that no changes are to be made in the entry require-
ments, more manpower will be needed to relieve the ap-
pellate court. Additional judges for the highest court are
self-defeating. Use of trial judges will deplete the trial
bench and will require additional help at the trial level
How then can new judges best be fed into the system?

The best method to do this is to create an intermediate
court of appeals. If we assume that three judges are
enough to constitute a court to examine for error and to
do justice between the parties, then the minimum size of
that court of appeals is three, On the other hand, there
is no limit to its size, so leng as that court can sit in divi-
sions. . The divisions should be rotating panels of three
sitting throughout the state, hearing matters on review to
determine if prejudicial mistakes have been made and
writing short opinions or entering per curiam orders.
Their decisions must be final. There must be no appeal
of right.  Only if either prior to, or after, such a decision,
that court or the highest court believes that there is a
matter of great moment involting law development, major
legislative or constitutional interpretation, or the resolu-
tion of a divisional dispute, should the highest court take
the case. Then the highest court, consisting of 5 to 7
judges, should decide these matters and write opinions as
the teaching tools of the profession and society.

This difference in function must be clearly kept in mind
and the highest court must insist on limiting its furction.
Only if it so limits its function will it be able to discharge
its judicial supervisory and management function over the
whole system and give direction to the appropriate law
development in the jurisdiction. Such a system would
permit the flexible addition of manpower as needed at the
intermediate level. Of course provision must be made for
the complete interchange of judges at all levels to care
for emergencies.

2. Procedures,

One of the major criticisms of the appellate system is its
cost, both in time and money. - A significant part of that
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cost is made up of lawyer time in making up the record and
the expense of duplicating the record and briefs. To reduce
costs, the system of trials and appeals must be considered
as one system.

For example: at the trial, a court reporter makes a short-
hand or stenotype record of the proceedings. Before a recorc
on appeal can be made, a copy of that transcript must be
purchased. It must often be edited or digested and twenty
to forty copies printed. The printing expense and the lawyer
time is very great. A simple rule requiring the court reporter
to use a certain kind of paper in making his original copy
would permit multiple copies to be run and used on appeal
with very little additional expense in time and money, and
the appellate court: would be able to work from an original
transcript. This is but one example of what a good systems
study could do to improve the process. The appellate court
needs not only to adopt new rules to reduce time and expense
but it also needs to support them actively and needs to let
lawyers know that it means business.

3. Attitudes.

An appellate system may be perfect in form. It may per-
mit easy entry without undue cost to the litigants. It may
have simple, inexpensive procedures to check on mistakes at
the trial level. It may have a sufficient number of judges to
hear and determine these matters rapidly. It may have a
good system for sorting out the cases involving law develop-
ment and important cases for legislative or constitutional
interpretation, etc., for special treatment. It may even have
a separate and highest court to consider these matters. But
it also may fail unless the judges understand the intricate
relationships of the several parts to the whole system of jus-
tice and the imperative need to develop their judicial roles
within the framework of this system and the limited obliga-

tions assigned to them. Many of today’s problems lie in a

failure on the part of some judges and lawyers to understand
these relationships, as well as their failure to develop atti-
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adversely affect the process of administering justice for
others in terms of confidence in the system, that greater
Hcarm will be done by permitting delay than by denying
it. '

9) A failure of some judges and lawyers to understand that
litigants are reasonable people and that they expect rea-
sonable, not perfect, results, but that they expect results
with reasonable dispatch as with other processes with
which they are acquainted. Confidence in the system is
lost because of delay or excessive expense caused by an
imperfect effort to be perfect.

3) A failure to understand that litigants desire to have litiga-
tion ended and that one trial and one appeal should be
sufficient to bring litigation to an end, and that constant
review, rehearing, appeal, etc., often causes far greater
harm than good.

4) A failure of some judges and lawyers to understand that
litigants know the process is complicated, and that in a
complicated process minor things can go wrong, but that
the people in the process are honest, reasonable and cap-
able of reacting fairly. This failure often results in re-
versals for errors that are not clearly prejudicial, causing
interminable new trials, and often does more harm in
the (;iestruction of confidence in the system than it does
good..

5) A failure of some judges and lawyers to understand that
in a complicated process it is important that the partici-
pants limit their activities to their ass;igned role and not
try to undertake the task of others simply because of
power and a personal difference of opinion, Action of

_ this sort reduces or destroys the effectiveness of that
person in the performance of his role and seriously im-
pedes the administration of justice.

I am afraid that much of what needs correcting in the system of

Then

tudes to demand that judicial actions be taken within their judicial administration lies in an analysis of the f 4 :
defined roles in this process. ! | Much more attention needs to be pagi toodev:log;:ggoaiﬁg ?1(;11(;1 -
Stated in another way, judicial administration is a process. ¢ standing the system and the intricate relationship of all its ax?tz-
The process is operated by people. A failure of the operators |} and in providing an opportunity for the men and women wh}; wili
to fully understand all aspects and relationships of that operate it—the judges—t6 learn how to make it effective. - Atti-
process causes problems. Some of the major points of mis- tudes™sf judges and lawyers must be redirected at making the
understanding are these: system of justice work. Strange as it may seem, individuals are
1) A failure of some judges and lawyers to understand that being deprived of justice today because of excessive attention to
delay, perhaps desired by one or both parties, can so the individual’s problems. '
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Methods of Measurement to Determine the Need for an Inter-
mediate Court and the Number of Judges.
1) Need.

The first step is to make an analysis of the present appellate
system to determine whether or not there is a need for an inter-
mediate court. The following steps are suggested as helpful in
making this analysis.

a) Examine the Supreme Court docket.
i. Determine the number of cases appealed as a matter
of right. ‘
ii. Determine the number of motions, leave to appeal,
and extraordinary writs handled.
b) Examine the trends in each of these areas over a period
of 10 years and project these trends for 10 years.
¢) Examine the rules for entry into the system. -Are there
ways to improve them? If improvement is made will it add to
or diminish the case load of the appellate system?
d) Examine the opinions of the court and determiine if they
are good. Do they do an adequate job of correcting errors,

distinguishing between prejudicial and non-prejudicial error E

and helping in law development, ete.?

e) Examine the relationship between the Supreme Court
and the rest of the judicial system to determine whether or
not the court is supervising and managing the judicial system
adequately.

f) Establish standards of performance in each of these vari-
ous areas that would produce desired resuits. These stand-
ards of performance should include estimates of the amount
of time needed to perform each of the judges’ assigned tasks.

g) Based on the data thus acquired, including the time al-
located for each task, and the standards of performance
expected, determine if the judges can adequately handle all
of the tasks assigned to them:.
h) If not, project these figures further to determine how
many additional judges at an intermediate level sitting in
panels of three would be needed to handle the appellate
function of correcting mistakes. This would leave to the
presently constituted Supreme Court the obligation of writ-
ing opinions in cases important to law development and
supervising the judicial system. '

The following is a skeleton example of how such a study might

determine the need for an intermediate court.
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Assume that there is a supreme court of 7 judges. This is
probably the best size for law development, interpretation and
teaching, but too large to be efficient in dealing with the functions
of correcting mistakes,

In the hypothetical jurisdiction there were in 1960, 270 and in
1970, 420 full appeals. Appeal of right and the leave to appeal
granted account for these figures. This increase was evenly
spread throughout this period. During this same period 360
(1960) to 460 (1970) opinions were written, including per curiam
opinions. The increase was evenly spread throughout the pericd.

In this same time the court, in an effort to reduce its work rec-
ognized its different functions, i. e., correcting mistakes and pro-
viding for law development, and entered 100 (1960) to 220 (1970)
per curiam orders. These increased evenly throughout the period.

At the same time motions, writs, and leave to appeal increased
from 620 to 970. One half of these were entry matters involving
leaves and writs and one half are internal operational matters.
The increase was evenly spread over the ten year period.

The following assumptions seem reasonable. All judges should
participate in the argument and decision of appeals with full
knowledge of the records and the briefs. Oral arguments are
valuable. With respect to motions and writs, it is sufficient if one

judge becomes fully acquainted with the argument and record and

recommends the decision to the others.

. Analysis begins by consideration of the amount of time spent
in oral argument in 1970. One half the cases were argued. Each
argued case takes approximately one hour. Four cases are argued
each day of argument. Therefore, 55 days in the year aré taken
up hearing cases argued. This amounts to 11 weeks of 5 days
devoted to oral argument on the part of seven judges.

Conference on all matters takes one day for each four days of
argument with five other days during the year assigned for
conference. This is a total of 15 days or three weeks’ time as-
signed for.conference.

Judicial vacations take four weeks. The normal public holidays
take up one week. f

This leaves a total of 33 weeks in which to read all 420 briefs
and records, digest them, make up the judge’s mind on each of

these matters and write opinions in one seventh of these cases.

SiXFY opinions, approximately one half of which in 1970 were per
Cu_rlam opxpions, must be written by each judge. In addition to
this, each judge has responsibility to brief, digest and prepare a

Temorandum in one seventh of the motion matters, one half of

which involve entry into the appellate system.
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The major opinions which become the teaching tools of the
profession and which resolve construction problems and develop
law should require at least one week's time for study of the brief
and record, writing and rewriting, or a total of 30 weeks. This
indicates that there are but three weeks left to do the task of look-
ing at the briefs and records in the other 360 cases and 790 dis-
cretionary maiters, to do the tasks assigned relafive to super-
vision, etc., and to study and decide the other 390 cases. Tt js
obvious that this is impossible. No wonder the opinions are only
mediocre and that the supervision is but superficial, Standards
are not being met and the court is nat able to perform its task
adequately,

2) Number of Judges,

How many intermediate judges are needed if we make the same
assumptions as were previously made and projections ave figured
for ten years? Wa find that at the present time there are 420
cases on appeal, that these have increased at the rate of 15 a year
and will reach 570 at the end of a 10 year period., There are at the
present time 485 entry matters. These have been increasing at
the rate of 17 a year (Y% of 35 per year) and will reach 655 entry
matters in 10 years. The same analysis gives the same result for
the other types of motions that are pending—a total of 655 at
the end of the 10 year period. We assume that motions-will con-
tinue to be assigned to a single judge for the preparation of a
memorandum and recommendation for disposal, and that ap-
proximately one half-day of judge time will be devoted to each
such motion and memorandum. In such a case, the judge days
needed to handle the total motion matters will vary from 490
(1970) to 650 (1980). (One judge, Y4 day each for 980 to 1,300
matters,)

We make the assumption that each court of appeals panel will
hear cases in panels of three judges, and that it is mainly inter-
ested in the process of correcting mistakes rather than law de-
velopment, In determining the amount of judge time essential

to the decision process in the ordinary appeals, we begin with the |-

fact that 2 judges sit om each panel whe do not write opinibns.
Those judges, we must assume, must take some time to study the

briefs and records in each case. We assign one half-day each for | -
this purpose. This is a total of 210 (1970) to 285 (1980) days |
for each judge, or a total judge day for the 2 judges of 420 (1970) :

to 570 (1980).

The opinion writer in each of these cases necessarily will take |-

more time but not as much as if these were to be opinions used
as teaching tools. We assign 2% days for each full opinion.
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Since approximately half of the cases were per curiam cases,
only one half the cases need opinions; therefore, we multiply 21
days times 210 (1970) to 285 (1980) and find that a total of 525
days in 1970, or 710 days in 1980 will be needed by the opinioh
writer to prepare his opinions. This judge will need the same
Y2 day time to study and decide the per curiam cases or a total
of 11Q (1970). and 145 (1980) days of Judge time, Therefore,
assuming the judges are sitting as a 3 judge panel, we will need
from 635 (1970) to 855 (1980) judge days for opinion writers,
420 (1970) to 570 (1980) judge days for non-opinion writers,
490 (1970) to 650 (1980) judge days for motions, leave to appeal
and writs. If we assume that only Y% the cases are argued and
that five cases are argued a day, each taking approXimately
one hour, the time allocated for argument will be a total 126
(19'_?0) to 171 (1980) days of judge time. We¢ assume that a
cor?i'ef'ence of one day is needed for each five days of argument.
This involves 25 (1970) and 34 (1980) days of judge time.

The total judge days using three judge panels needed to com-
plete the year's work is 1,690 (1970) and 2,280 (1980).

If we make the assumption that the judge is entitled to four
weeks of vacation and one week is used in connection with public
holidays, there are a total of 47 weeks, or 235 days at, five days a
week available to each judge. This means that if we divided 235
into 1_,690, we will initially need 7 judges in 1970. The need will
?1ave increased to almost 10 by 1980, Based on the stated pre‘m-l
ises, these judges sitting in rotating panels should be able to
handie the business with dispatch so as to correct errors beiween
the ‘parties, leaving to the Supreme Court, with complete dis-
cretxopary jurisdiction the obligation only of law development,
resolving conflicts and managing and supervising the court sys-
tem. Of course, different standards pertaining to entry rules or
changes in stated premises may change the need for judges.

Conclusion.

. 'I“hf: appellate system is an important part of the system of
judicial administration. Each state should eéxamine its own
system to determine if it is fair, expeditious, inexpensive and
pl:omotes confidence in government. How good the system is
will depend on how few are the variations from the fo]ldWing
propositions. ‘

1) The appellate system is closely coordinated with the

tz;lal system to avoid conflicts and to be supportive of each
other, - : ‘

2) The appellate system is inexpensive and permits easy
entry, both substantively and procedurely,
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3) The appellate system has adequate resources for rapidly
correcting errors in individual cases, for providing guid-
ance in law development, etc., and for supervising the
total system.

4) If judicial activity is so large that a single court of 7

judges cannot handle all 3 tasks adequately, the system - :

has as its assigned task that of correcting errors and a
higher court that supervises the total system and selects
cases so as to provide guidance in law development, etc.
5) The judges and lawyers understand the complexity of the
system, understand the need to put the public first,
understand the need to avoid reversals that are not
prejudicial, understand the effect on other cases of in-
nocent action in particular cases, understand the need
to do the task assigned and to rely on equally qualified
men and women to do their tasks well, understand the

need to bring litigation to an end.
The public is interested in the system of justice. The time is

now for a thorough examination and overhaul,
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III. ORGANIZATION OF STATE
TRIAL COURTS

Moderator: Earr F. Mornris, Esg.

Past President, American Bar Association; Chairman of the Board,
American Judicature Society

Much of our effort in the field of judicial reform has been di-
rected toward the appellate courts, or at least to them and to
courts of general jurisdiction. I think that those of us who have
worked in this area over the years would find this comment in
very large measure valid. It is, however, obvious to all of us:
that most of the grist for the Jjudicial mill is at the level of the
courts of general jurisdiction and those courts that we refer to
generally as courts of limited jurisdiction—our municipal courts,
our county courts, our specialized courts of various types, be
they known by whatever names in our respected jurisdictions.
Cetrtainly, then, any complete study for the problem for which
this conference has been convened must necessarily examine the
problems of courts of general jurisdiction and the courts of lim-
ited jurisdiction. And that is the subject. of this session as we
tu.rn to a consideration of the organization of courts at the state
trial court level,

INTRODUCTION

- ’Ijhe unified court system, urged by most students of American
Jl}dlca'ture, depends for its effectiveness equally upon the overall
direction and management of the system from the apex—i. e.
the offices of the chief Justice and the state administrator—and
Upon the efficient interworkings of the individual trial courts in
the system. The modernizing of the judicial process in these
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courts involves a rethinking of the traditional division of judicial
business within these courts.

The typical American state court structure has been made up
of three groups of courts—the appellate group, whether of one-
level or two-level; the trial group of general jurisdiction, usually
with individual courts operating within fixed geographic limits;
and another group of trial courts with limited, local or special-
ized jurisdictions. In many instances, this third group has been
chavacterized by a patently unprofessional and unsatisfactory
administration either by part-time judges, or by lay judges or by
fee-paid magistrates, in too many instances all of these short-
comings being wrapped up in the same system.

Unification may take one of several forms within the peculiar
needs of a specific state, but its prospect for success in achieving
a more efficient and effective system of justice depends upon at
least these: reasonable flexibility in jurisdiction as between dif-
ferent courts within the system, and full-time professional ad-
ministration of justice in all courts within the system. (w. F. 8.)

UNIFICATION AND REDISTRICTING
by
Sam Puirnies McKENzIE

Judge, Superior Court of the Atlanta Judicial Circuit

I was asked to speak and prepare a paper summarizing the
fundamental problems dealing with (1) court redistricting; that
is, consolidation along geographical lines according to population
density; and (2) the features of a unified court system with
specialized divisions. In short, to present the two “sides of the
coin” relating to judicial reorganization, taking into considera-
tion the practical problem of effecting significant reorganization
of our state trial courts. Any meaningful approach ‘to the sub-
ject does require consideration of the problems of implementing
such a plan. These considerations are intermingled throughout
this dissertation.

Most approach change with reluctance; many resist it without
regard to its merits. Yet, those who are objective, as well as
knowledgeable, agree that most state judicial systems are anti-
quated and inefficient. To advocate reorganization is not to es-
pouse ‘“‘court reform” as some would suggsst; rather, it is to
urge modernization of our systems of justice.
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Ros‘coe Pouqd'expressed it much better when he said in 1906
that “our administration of justice is not decadent. It is simply
behind the times,” 1

The history of the past 75 years shows that we have continued
to lag further and further behind the march of events. In this
point in time where all’ values and institutions are questioned,
examined and re-examined, the problem carries with it a poten-
tial for tragedy. Those of us who are a part of the system know
that in most instances it does protect man’s fundamental rights.
What we are seeking, then, are better methads to guarantee that
those rights are protected expeditiously and efficiently, Mod-
ernization of our state judicial systems is inevitable, The only
question is the manner by which it is to be accomplished.

In his thought-provoking new book on judicial administration,
Delmar Karlen ends on this somber note:

Responsible leaders of the bench, the bar and the general
public are more conscious than they ever have been before
ot.? the appalling conditions in our courts, They are begin-
ning to raise their voices in a growing chorus of protest.
Perhaps this presages a full-scale, all-out attack on the fun-
da}nental causes of congestion and delay in both ‘civil and
criminal cases, in state as well as federal courts. Such an
attack involves more than action by the courts alone. It in-
Yolves major legislative and constitutional changes, changes
in education, and in professional and public attitudes.

Quae.re whether there is any other alternative if the rule
o.f l,.a.w is to survive in America? Quaere further whether our
civilization itself can survive if the rule of law fails? 2

)

Chief Justice Burger, in the foreword to his book, makes the

obsgrvation that ‘“the picture is not pretty, but neither is the
subject it depicts.” 3

. W}?o among us can question that a simplified court organiza-
tfon Is an essential ingredient of any system of effective jus-
tice? To this end some urge nothing more than legislative or
Supreme court redistricting on a periodic basis, while others
urge the adoption of a unified system of courts as the best meth-
od b.y v&.'hich to eliminate overlapping jurisdiction and needless
duplication. A system which would obviate the need for special-

L. Poung, excerpts from “The Causes 2
of Popular Dissatisfaction with the '
Administration of Justice” in an
Address delivered at Amual Con-

vention of American Bar Associi-
tion, 1906, s 3

Karlen, Judicinl Administration—
The American Experience, Chapter
8 (1970), p. 90.

Karlen, supra, p, v.
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ized courts and substitute one statewide trial court with “spe-
cialized judges, dealing with their special subjects when the
work of the court permits, but available for other work when
the exigencies of the situation require it,” ¢

If you adopt the latter approach, the question remains as to
whether redistricting should be an integral part of any state
plan for a unified system of courts. A unified system, with var-
iations, would satisfy those who favor modernization through
reorganization; the difficulty arvises when you come to consider
‘“whose" variations. Certainly, this determination inay well de-
pend on a particular state's judicial traditions, as well as local
requirements and experience. ‘

Perhaps we should proceed to an examination of the sides of
the coin, To do this, it might be well to point out that our dis-
cussion of “‘redistricting” is limited to a plan which envisions the
changing of district lines of courts of general jurisdiction within
one state. It neither encompasses court-ordered legislative re-
districting, nor a one-man, one-vote concept for the election of
judges. It does recognize that although population shifts may
require changes in present patterns, that politics and other prac-
tical considerations may delay, if not stalemate, change. Cer-
tainly no single factor can be used as the sole criterion for draw-
ing district lines. What is required is a combination which bal-
ances such ingredients as caseloads, geographical differences,
community attitudes, population, existing judgeships, as well as
political realities.

For those who would bring about modernization of the state
trial courts by a redistricting along geographical lines, the ques-
tion arises as to whether the number and location of courts of
general jurisdiction should be determined by political boundaries
as well as population density. When district lines ara drawn
should each district be a geographical unit, with one judge for
each district, but with each judge a judge of the whole court?
What type judge-should be assigned to a given area of the dis-
trict? Where should the judge have his central office? ¥ow
and by whom is it to be staffed? Is there, in fact, a vast differ-
ence between the problems of a judge presiding in a district or
in an area within a district which encompasses one large urban
area, as opposed to those facing the judge sitting in an area or
district which is primarily rural? If such differences exist,
does it require a different type judge to effectively deal with
those problems?

4, Pound, Organization of - Courts,
(1940), pp. 27577,
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For instance, in my circuit (although we have a far greater :
caseload than some of our colleagues in rural aveas of Georgia)
candor requires an admission that the occasion for the exercise |
of judicial courage in administering criminal justice is far less 2
f9r those of us sitting in Atlanta than for our colleagues in rural '
circuits, where everyone makes it his “business” to observe the
judge's sentencing practices and few are reluctant to question
the wisdom of the philosophy behind those practices. In those
circuits, “law and order” is more than a cliche—it is a fact of
life which the judge must live with on a day-by-day basis. The
voters make it a point to fry to impress upon such judges that
the so-called “judicial bleeding heart” must flow more placidly
z}nd less copiously—if the judge hopes to enjoy an “extended”
judicial career. Many will say that this is as it should be; yet,
spmehow, Yyou continue to find some of the most enlightened and
fiercely independent judges 'serving in our rural districts.

All of these factors, including the methods by which judges
are appointed, elected and retained, must be weighed carefully in
any plan for modernization by redistricting, As a matter of fact
they are usually valid considerations for those contemplating the
adoption of a unified state court system. Some will question
\leethex' this personal observation addresses itself to the discus-
sion at hand, but I submit that the question of how to implemént
?uc:xcizllkreorganization may well be as important as the form it .
is to take.

B e

In the great majority of the states there is an urgent present
need for redistricting—if for no other reason than to insure all
persons easy and prompt access to our trial courts. As I have
gh‘eady suggested, this may be as essential to those contemplat-
fng the adoption of a unified court system as it is to those seek-
;n,st;. moderpization by a less comprehensive approach to reorgani-

ation,

The recent history of court redistricting in such states as
I,c.)wa and Kansas indicates that though their legislators have in-
dxcateq a willingness to increase judgeships in urban areas, they
have insisted on maintaining the status quo in rural area's. In
Kansas, for instance, the legislature felt it necessary to include a
l.ege}l'requirement that in a multi-judge district a candidate for
Judicial office must reside in the former district where'the in-
.cumbent resided in order to assure that the lesg populated area
In a new district would have a candidate from their community
on the court. This history also makes one point crystal clear: it
1s only when the judges in the system can be convinced to ac-
tively ‘support change, will change oceur! It is the judge who
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must promote the plan and answer those opposed to it. The
most practical way {o bring about such a change in attitudes is
to have an active state-wide trial judges’ association, for individ-
ual judges are and should be reluctant to enter the political are-
na.
There are those charged with the administration of justice
who, because of present political realities, advocate redistricting
while acknowledging the advantages inherent in a unified court
system. Those of such persuasion insist, lowever, that it is not
necessary that the boundaries of judicial districts be frozen if a
provision is made that the chief judicial officer of the state is
given the power to change district lines as change in conditions
dictate. Many of the group also support a plan which would del-
egate to the chief justice, or a majority of the state supreme
court, the power to increase the number of judgeships in certain
urban areas. With such provisions the judicial workload may be
so distributed as to provide for the efficient handling of chang-
ing caseloads with special needs and to allow for adjustments to
new conditions. Others endorse these approaches put believe
that redistricting and increasing judgeships is best handled by
the legislature on a periodic basis. In any event, all agree that
redistricting should be accomplished, not by constitutional
amendment itself, but by a constitutional provision which per-
mits redistricting by either the legislature, the chief judicial of-
ficer of the state, or by a majority of the state supreme court.
If the system is to be truly responsive to changing public:
needs and population shiftg, then some - provision should be made

to give the chief judicial officer of the state the authority to as-~

sign judges from one district to another for a limited period of
time. The suggestion has been made, but not necessarily en-
dorsed, that a yearly shifting of judges would help accomplish

the development of a cosmopolitan outlook through exposure to .

different parts of the state, different attorneys and different
methods for doing things—thus helping prevent parochialism
fmm narrowing a judge’s point of view. ;

I pez‘sonally,jeel,._ hoiever, that a judge needs to have roots in

the ‘community if] he is to grow in wisdom and understanding of

the problems peculiar to those who come ‘before him. This is
not to say that when the need arises he should not be available
for assignment or service elsewhere. Different districts will re-
quire different personnel at different times. A judicial system
must be designed with this fact in mind. Judges must accept
this fact for, after all, change is the law of life and legal sys-
tems; to remain viable, must accommodate, not hinder the fluc-

tuating needs of those they serve. 1 would go one step further
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?nﬁc}g esu(;grgejtbthatd'fmty ptla.n for redistricting should provide that
ar rban districts have a chief judge. “If i
. possible he
2?(;);11&32({)1;35&; ‘by and.tresponsible to (judicial) authority out-
e e his court, so that he will not be subservient i
; _above ! ! ient
the administration of the court to his associate judges.”® lrI1
\.VO;;l.ld sgggest tha? hg be appointed and removed by the chief
ivilcsel:e to assuret ?ﬁs line of authority. To enable the chief jus
; o carry out these duties it is, of course, nec ' i
: 7 out th . essary to estab-
l.lsh an administrative office of the court to’assist in {he adm'b
istration of the entire system. m-
Our increasing caseloads and the diminighi
$ : : e diminishing dollar require
gf;cl}:);gl sgsten:i, 1.151115; such modern business technigues gs datz
G ,-and judges whose training, expertise and t
! ; empera-
;nent: enaples .\Eh.em, ﬁo meet the demar;ds of such a systmrfJ 13&
l;3:516*1 sy.stc::rp insures only tlimt the administration of just{ca‘ will
e ;sls .’:Wllft,» 1es§ su.re-—and less effective, A strong judiciary
ell?fd ‘e of meeting 1ts;responsibilities, but accountable for ité
performance, should be the goal of all who are seeking ju’iiicial

Now, as Justice Holmes said: ‘“Let.us talk  THINGS-—-not

words", and get on t : o iR
side of ’the"coin! 0 a more detailed examination of the other

ﬁelgo}‘ épqse who envisage the adoption of some form of a uni-
ooy ,11; lCli‘ll sygtem as the best means for achieving moderniza-
StatPO Jgg;cis;c}a:%:ri?li?tf, Idcommend for consideration The Model
£ I“Article ¢ advocated over the years by th i- 7
can Bar Association. The Article provides | Y ateia pow.
; . e provides that the judicial pow-
»ex;‘h(i)(fhthg sitate sp,alll be.vested exclusively in one Court of JuI;tice
peal‘(’s shall bfa divided into one Supreme Court, one Court of Ap-
tric‘é ) C?one "I‘rlal Court o.f General Jurisdiction known as. the Dis-
gy 1\1/1{1;; izltlela fer;xe g‘rlalt Court of Limited Jurisdiction known
le | s Court. The District Court would be com-
gg’:ggmc;i :liCh members of judges as the Supreme Court should
T gegggsz;gcesse}iyf, except that each district would con-
; ic unit fixed by the Supr ~ 3
o grap ; upreme Court and have
Th‘lzeaigtizsgn.etjudge who yvould be eligible to sit in every district
w0u1d haI\‘rl: f lcl)é‘hs;cla}tt_avylde Trial Court of General Jurisdic'ﬁori
ivisions of the court as migh ‘
g o ight be necessary.
ap;e?]l;lgé l;zveilegosfx"ccl of' ergmal General Jurisdiction, with sucsil
pe ; : ecisions of the lower courts and of stat -
ministrative agencies as the state Supreme Court might ZStﬁg-

5. Hall, *“Court Organizati
! ourt ganization  and Conference
ﬁgglrmstramon ', excerpts from' an cember, lcgﬁen Alabama Gourts, De
Address delivereﬂ to the OCitizens 6. 47 Jud, 8 '(June 1963)
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rize. In short, a blueprint for a consolidation of all courts in the
state under a single organizational umbrella. The trial courts of
limited jurisdiction would be organized on a city, county or dis-
trict level, according to the needs of the particular judicial sys-
temn. The Article recognizes as essential to any such plan a pro-
vision for merit selection and retention as well as the need for a
retirement plan based on incapacity or age, with adequate pen-
sions payable to the judges or their widows.

In recommending a system which provides for what some
might term a “lower tier of courts”, I am not suggesting that
these courts of limited jurisdiction be manned by judges who
would be less than complete judges. From a practical viewpoint
I am suggesting that there may be lawyers capable of such work
who could afford and be willing to work for a salary somewhat
less than the salary set for judges of a statewide court of gener-
al jurisdiction. I am of the opinion that we will never improve
the administration of justice if we make it impossible for the ex-
perienced, but young lawyer, to ascend the bench. A judiciary

composed entirely of semi-retired lawyers who have inherited or "~

acquired an estate and want to crown their careers with a few
years of judicial service does not meet the demands of our
changing world or the challenge of the '70’s. This is not to say
that a judge's interest in higher service or compensation is more

important than society’s interest in the improvement of judigial ‘
administration. What I am saying is that the best interest of .:
everyone is served by a qualified judiciary serving on both levels .

—a judiciary which is viable, amenable to innovation—and anx-

jous to improve themselves as well as the system which they

serve. As Roscoe Pound said:
No doubt opinions will differ as to the proposal to in-

clude the tribunals for the disposition of causes of lesser-
magnitude in a plan for unification of the judicial system, . s
but no tribunals are more in need of precisely this treat- .
ment. The amount of money involved has a direct relation "

to the amount of expense to which the law may reasonably
subject litigants and thus may well determine to which
branch of the court a case should be assigned. But it does

not necessarily determine the difficulty of the case or the
amount of learning and skill and experience which should be |

applied to determine it. Even small causes call for a high
type of judge if they are to be determined justly as well as
expeditiously.” '

7. Pound, “Principles and Outlines
of a Modern Unified Court System”,
23 J.Amer.Jud.Soc., 226 (1940).
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It goes without saying that no system which might be adopted
would work unless we have judges with the skill and learning to
properly disposé of the cases that come before them. Nowhere
is this more true than the courts that handle matters of so-called
“lesser magnitude’”. No judge ¢an be too good for the cases that
come before him, for ‘“without the right men on the bench, the
finest judicial machinery is indeed worthless.” 8

In considering any plan for court unification one has to con-
sider ihe ‘recent history of the Ilinois Judicial Article, its
strength and weaknesses and its tendency to meet the blowing
winds of change.  The Article, which became effective in 1964
provided for only one statewide trial court of general jurisdictior:
known as the circuit court, with magistrates who were af)poiht-
ed by and responsible to the circuit judges'in the several cir-

cuits.” These judges functioned very much like county judges or _

jv..ldges of courts of limited 'jurisdiction. "The practicality of the
sn.;uation as it then existed caused some to say that the ‘“one
tylal.court only” aspect of the Illinois system was a paper dis-
chtlon and in some aspects their position was worse than the
]udges of like courts under a system fashioned after the Model
Judicial Article, since they had no tenure but served at the
pleasure of the appointing judge. This deficiency was remedied
bY the adoption on December 15, 1970 of a new constitution
with a new judicial article wherein the magistrates were given
tenure and renamed associate circuit judges. . Now they will be‘
appf)intgd by the circuit judges for terms of four years. Para-
doxically, the voters-of Illinois reversed the hational trend when
they .decided to make minor changes in, the judicial eiectiori Sys-
tem instead of establishing the merit plan. Circumstances and
pub.lic opinions do dictate the forms and the fate of any plan for
judicial . reorganization. ~Recognizing this, I have chosen the
pragmatic rather than the idealistic approach to the question of
reorganization. '

In. sugge.eSting a two-tier trial structure I have discounted any
considerations of prestige (if such exists in a world so concerned

- with solutions to today’s problems that it has little time for, or

lr}te.rest in, status). The judges of trial courts of limited juris-
diction with whom I am acquiainted recognize no difference, nor
do-they have cause to. A professional judiciary, adequately , paid:
under a unified court system, has no need for such concern.

All who seek modernization of state trial courts must, of
course, search for means by which to insure a system whic'h is

8. 1LJ.A., “Survey of the Judicial
System of Maryland,” (1967), Chap-
ter II, p, 28,
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flexible to the end that judicial manpower is conserved and uti-
lized. Again, for reasons of pragmatism as well as fairness, I
suggest that any such plan should provide that no judge's com-
pensation be reduced by reason of projected reorganization. A
majority of the plans provide that the judge’s entire compensa-
tion be paid by the state, but I submit that judicial recruitment
and problems of retention may vary by reason of caseloads, pop-
ulation density and differing professional and business climates
within the state. If this be true in certain states, then the cost
of operating the court system might best be shared to some €X-
tent by state and local governments. The new Illinois charter
makes provision for such supplements, as does the law in my
own state. It may seem unfair to other judges within the state

. put in Georgia, at least, it is a matter of practical necessity. No

court system can gperate effectively for long unless the courts
are adequately staffed and operating in quarters suitable for the
task of administering justice.

With increasing numbers, the bench as well as the bar has
come to the realization that a system which permits overlapping
and conflicting jurisdictions is a burden which lawyers and
clients should refuse to continue to support. There are enough
complexities in today's world without devising systems which
can result only in the denial of justice to some and an excessive
cost to all. o

Modernization, whatever form it takes, must also take into

consideration the need to eliminate courts of coordinate jurisdic-
“tions in the same geographical units or districts.

Our own his-
tory shows the waste inherent in a system which permits courts
with concurrent and differing jurisdictions with resulting litiga-

tion over forms and venue rather than the merits of the case.
There have been those who have opposed a unified judicial

system in the belief that it weakens the judiciary by denying to- :

each judge that independence essential to the sound administra-
tion of justice. Experience should have established the fact that
it is not necessary for each judge in each court to be completely

independent in matters of administration if the judge is to be
completely free in his judicial determination. A free and inde-
pendent judiciary means that freedom and independence neces--

sary for the exercise of the judicial function, free from fear of
fiscal or political reprisals,

Tn short, all state judicial systems must be designed to see€
that matters needing the attention of the courts are presented as
expeditiously as feasible, and at the least possible cost, consist- i

ent with the requirement that every court dispense justice equal-
ly and fairly to all.
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.If this requires reorganization—then SO BE IT! Chief Jus-
tice Burger, in speaking recently, said:

*» * * we must be open to consider changes to meet
new problems and new conditions * * * our judicial
mac_hmery is not even adequate for the burdens now placed
on ‘11:.» Even if our population remained static and our
society, our economy, our science and ‘all other develop-
rr}ent stood still. fand of course they will not do so) our judi-
cial machinery will be unequal to the task * * * I
advocate nothing except an openminded and mature willing-
ness to examine our judicial machinery carefully, thought-

fully—and critically to prepare for the :
& onsl :of < of
the next 30 years.? slaught of events of

- -~ None of us look forward to havin
. _ ; g to learn new methods for
domg‘ things—but-a simplified judicial structure is a necessity if
we are to mee.t the demand for constructive change which per-
meates the society in which we live.

..Iudges seldom advocate change JUST for the sake of change;
neither do we care to have change imposed on us. ’

Chief Jgstice Burger has suggested, in essence, that all things
are changing and we must change with them, ’

DARE WE DO LESS?

3

| LIMITED. AND SPECITAL JURISDICTION
by )

Zita L. WEINSHIENK

Judge, Denver County Court

One of my colleagues on the Denver Bench likes to tell of a
man .wl?o complained to his psychiatrist that he had a terrible
1nfer19r1ty complex. After thorough testing and evaluatioh' the
psychiatrist finally told his. patient: “You have no comi)lex.

In discussing the courts of limited jurisdiction; we, find too ofs -
ten that they too are, in fact, inferior. The judges of the courts
of limited jurisdiction are all too frequently given good reason to
izeltthat that ‘they are, in fact, inferior, or at least not as impor-
thn as the tma_l qourts of general jurisdiction. 'When I speak of

e courts of limited jurisdiction, I am talking about all of the

9. Burger, “Agenda for Change” '

Jlx(licnture,‘ Vol. 54, Number 6, D.
232, (Tan. 1971). h '
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varied courts listed in the Conference pamphlet entitled “State
Court Systems” beginning on page 2.

Perhaps this sometimes actual and sometimes imagined inferi-
or status explains some of the critical problems—at the risk of
being dramatic, I would say life or death problems—facing our
courts of limited jurisdiction today. I am talking about prob-
lems that all of you are well familiar with, or at least should be:
the tremendous volume of cases, the difficulties arising from
mass-production justice, incompetent court personnel, poor court
rooms, low judicial salaries, insufficient number of judges, in-
competent judges, low public esteem. I could go on and on, but
that is not my primary purpose here. These problems have
been discussed at length at numerous conferences! and have
been the subject of study by various commissions ? and legal
writers. Many of these problems are discussed at length in the
Conference Workbook in the Section entitled “Structure of State
Trial Courts” beginning at page 51.

It is urgent that each of you recognize that these problems ex-
ist. Every member of the judiciary, including the judges at the
highest level of the judicial structure, must concern himself with
the problems of the courts of lowest jurisdiction, and with the
solution to those problems. I would suggest to you that the suc-
cess of a judicial system, or its failure, depends not on the per-
formance and prestige of the highest courts of the state, but

rather on that of the lower courts. Ninety percent of the na- .
tion’s criminal cases are heard in the lower courts.? - Add to-

those the thousands upon thousands of juvenile court cases, pro-
bate matters and small civil suits, and you have a picture of the
vast sea of litigation in the limited or special jurisdiction courts.
With an increase in population has come an increase in citizens'
awareness of legal rights, which is a fine thing but devastating
to the case load of the lower court judge. ‘ ’

There are at least three reasons for the importance of special
courts in the total judicial picture. First and most obvious,
there is the sheer number of defendants and litigants who ap-

.- See inter alie-Mass Production 2. See Task Force Report: The
Justice and. the - Constitutional Courts, Report by the ‘President's
Ideal, Papers Presented and Pro-
cecdings of a Conference on Prob- and Administration of Justice,
lems Associated With the Misde- Chapter 3—The Lower . Courts
menanor, University of Virginia (1967).

School of Law (1969); ' Struggle

for Equal Justice, A Report on 3 Task Force Report, supra mote |

Negleet and Crisis in the Lower 2, at p. 29
Courts, Judicial Research Founda-
tion, Inc. (1969), (Excerpts at p.

106 of Conference Workbook).
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pear in these courts. Second, the misdemeanor courts have op-
portunity to affect profoundly the offenders appearing before
them from a crime prevention point of view. Third, public re-
spect or disrespect for the court system flows in large measure
from these courts,

No judge can be unaware of the confidence crisis faced by the
judicial system at this time in our history. From one group of
citizens we hear that courts are soft on criminals, that judges
are too lenient. From another group we hear that our court
system is obsolete and does not fairly administer justice to mi-
norities, or the long-haired hippy type, or students. Citizen con-
tact with the courts in the great majority of cases is in the court
of limited jurisdiction, and it is here that respect for the court
system must originate. i -

4

1 + .

Consider the effect on a ¢itizen charged in a traffic case in'

bfeing hauled before a Justice of the Peace who holds trial in his
k_ltchen or garage. To this day, there are still many jurisdic-
tions in which J.P.s are compensated by keeping all or part of
the court costs assessed against the guilty party. The more
guilty verdicts, the richer the J.P. No wonder many people
think that J.P. stands for Justice for the Prosecution. N

Consider also, the defendant in a mass-production urban court
who is hurried through without being given opportunity to have
his full say or state his position, and who often must be hurried
through because of the volume of cases that have to be handled
by the pressured judge. It is interesting to note that in many
qumsdictions the volume of cases in the lower courts is increas-
1{1g at a much faster rate than in the courts of general jurisdic-
tion. In my State of Colorado, the annual increase of cases in
the District Court, which is the court of general jurisdiction, has
been approximately 6 to 7%, whereas the annual increase in the
County Court, the court of limited jurisdiction, is 10 to 12%. In
Dt?nver, the Police Department found it could streamline its han-
dling of Driving Under the Influence cases and jumped from an

~} . average monthly filing of 99 cases up to a monthly filing of 350

to f.100 cases, an increase of 400%. (This is an example where
an 1ncre§se in the-crime stativtics reflects not an increase of driv-
ers under the influence, but iather the increased efficiency and
numbers of police officers.) : '

_ Consider please, the juror w0 must wait and wait to start a
jury trial because of the volum of other arraignments, motions
gnd dispositions which must be handled by the judge before that
Judge is free to start the jury trial. Consider the public resent-
ment against many juvenilé courts which are hopelessly under-
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staffed and which simply cannot do the job of rehabilitation that
they are expected to do. The disrespect and disenchantment
arising from one unpleasant court experience can color the indi-
vidual's opinion of the entire judicial system.

A very pragmatic reason why all levels of the judiciary must
take interest in the problems of the court of limited jurisdiction
is in the area of crime prevention. - Eighty-five to 90% of per-
sons committing felonies have previously appeared before lower
courts on minor offenses. The opportunity to prevent serious
criminal offenses by effectively dealing with the petty offender
at the time of his first brush with the law is obvious. And yet,
the large case load, lack of probation services or pre-sentence in-

. vestigations, and lack of facilities for alcoholics and addicts frus-

i

trate the most dedicated judges and court personnel. 3

High volume of cases in urban courts requires that cases be
moved and dockets cleared, and moved they are. “The many
persons who encounter these courts each year can hardly fail to
interpret that experience as an expression of indifference to
their situation and to the ideals of fairness, eguality and rehabil-
itation professed in theory, yet frequently denied in practice.” ¢
Mass-production justice is no justice. Even the most minor of-
fense is of utmost importance to the individual defendant and
may profoundly affect his future conduct. Consider your emo-
tional state were you to receive a six-month jail sentence or
even a ten-day sentence.

It goes without saying that the manner in which juvenile cas-
es are handled may initiate a life of crime or may initiate a life
of good citizenship. These are tremendously important cases.

Many innovations and new procedures have been developed in
recent years with varying amounts of success. Let me now go
to the point of what is being done and what can be done to solve
the problems of the the court of limited jurisdiction. '

As recently as last year, the American Bar Association recog-
nized the needs of the judges of these courts, and there was
established under the Section of Judicial Administration the

- National Conference of Special Court Judges. ‘This organiza-
tion, dedicated to educating, training and disseminating informa-
tion to and about judges, has in its short lifetime done a great
deal to upgrade the court of special or limited jurisdiction, Two
educational seminars were conducted during 1970 with great
success and more are planned for 1971. Hopefully a short
course for the special court judge will be offered at the National

4. Task Force Report, supra note 2,
at p. 29,
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College of State Trial Judges in Reno, Nevada, this coming sum-
mer. In the past, these courses for judges, so desperately need-
ed by the special court judge, have been offered primarily to the
judges of trial courts of general jurisdiction. Before the estab-
lishment of the National Conference of Special Court Judges, an-
other organization, the North American Judges Association, had
been working in the same direction. These two well-run- asso-
ciations of judges presently are working harmoniously toward
the goals of upgrading the judges of courts of limited jurisdic-
tion and improving the administration of justice in these courts.

Another new educational program has recently been com-
menced in my heme city of Denver. The establishment of the
National Institute for Court Management will go a long way to-
ward filling the imperagive need for traified, well:qiialified-and

efficient-gouirt personnel and court administrators, I predict

that the future will see extensive and innovative uses of compu- - - .

ters,. data processing, and microfilm in the administration of
special courts. This topic will, of course, be covered in detail by
other speakers at the Conference.

Many courts of limited jurisdiction are not courts of record
:"md this raises problems. There can be no appeal on thé recdré
if there is no record. Trials de novo are usually available in the
next higher trial court, creating a great waste of valuable judi-
cial time. Colorado experience shows that when the trial de
novo was eliminated by changing the lower colets into courts of
record, appeals were cut in half. I would urs _ }ja‘c:a,l—.l;courts of

f s

limited jurisdiction should be courts of record, and 4l appeals

Fhe expensive court reporter, court proceedings may be electrohn-
ically taped efficiently and economically. . Tape recording of
cpurt proceedings in the lower courts of Colorado has been uti-
!IZEG .for over five years with very satisfactory results. The sav-
Ings In avoiding the expense of so many complete second trials
of the same case more than makes up for the expense of a tape
recorder and transcriber. :

In moving against criminal recidivism, new and exciting pro-
grams are being encouraged and extended. Probation services
for misdemeanants, often involving citizen volunteers, have been
sh_own to be extremely effective. Vista volunteers have been
wxdely.r used by the courts in recent years with great success.
Espemally in juvenile courts, college students volunteer their
time and play an important role in rehabilitating delinquents.

.Coope‘ration between the local courts and the jails has given
rise to work release and study release programs. The prisoner
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serves his sentence but is released during the day to go to his
job or to school. He retains his job, his family is supported and
kept off of welfare, and yet he is punished-—~perhaps even more
than the prisoners who remain at the jail.

In solving the crime problem, the special courts need the very
best of diagnostic and corrective facilities. Detoxification cen-
ters for alcoholics, treatment centers for drug addicts, mental
health clinics, all these are essential. The initial cost may be of
concern, but in the long run such services and facilities would
save the taxpayers money by reducing criminal prosecution and
incarceration. - The key is to prevent crime, not just punish
crime.

The problems are large but the solutions are there. Your
ideas, your concern, your support will provide the answers. '

LINGERING PROBLEM: PART-TIME COURTS
by

Taomas M. PoMEROY

Associate Justice, Pennsylvania Supreme Court

 Introduction
A unified court system has been the goal throughout most of
the 20th century of those who have given serious thought to the’

rroblems of court administration. From Dean Pound to Justice
Tom Clark the goal has been pressed with gathering momentum.
The guarter century since the end of the last war has of course
seen the greatest surge of activity in this effort, and the last
dozen years, particularly from the National Conference on Judi-
cial Selection and Court Administration in 1959 to this National
Conference on thé Judiciary, have been marked by great accom-
plishment. The tireless activity of the American Judicature So-
ciety, the A.B.A., the Institute of Judicial Administration, and
numerous other organizations, including state and local bar asso-
ciations, judicial conferences and several foundations, working
both separately and cooperatively, have been largely responsible.

So much has been said and written as to the pressing need for
improvement and the remedies to be applied that it would be
presumptuous of me to try to review them, particularly before
this audience of sophisticated and experienced representatives of
the bench, the bar, court administration and others in the field
of political science. We are all concerned to make the third co-
ordinate branch of government, the judicial, viable, efficient, re-
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sponsible and responsive in a period of expanding population, of
exploding litigation, of rapid mechanization and automation, and
of unprecedented social change and concurrent social unrest,
The period in which Dean Pound gave his landmark address of
1906, the time in the mid-30's when the A.B.A. first announced
its model judiciary article, even the years in which Justice Van-
derbilt was most active in the 50's, all seem placid and calm
compared with today’s strident and furious rate of change, and
the severity of the stresses and strains in our society and our
governmental structures in the 1970’s. What we need, I take it,
is not preaching about the ills to be cured, but to learn from
each other’s experience what is being done and thought about, to
the end that we may maintain and accelerate the momentum
now gathered, and go forward with renewed enthusiasm, *with
boldness and imagination, to‘the never-ending tasks still await-
ing us in our several jurisdictions.

Some of these tasks, as we know, are within the competence
and cognizance of the judicial establishment—the bench, the bar
and court administrators; a great deal of what must be done,
however, requires legislative and executive action. At this
point, of course, the understanding and support of public offi-
cials and of citizen groups is essential. All we can do is to be
the yeast, the ferment; the bread must be made by others whom
we may influence to be influential.

1. The Pennsylvania Background

With this in mind, it seemed to m;a that my best contribution

to this session could be to tell you something of the recent Penn-
sylvania experience with court unification in general, and then
to speak in a little more detail as to one aspect of that process
as it concerns the minor judiciary, or, as the program puts it,
part-time courts. I speak of Pennsylvania not to hold it up as a
model, because I know full well that other states have in recent
years made dramatic improvement in this field, and in many re-
spects have done a more thorough job. I speak of Pennsylvania
and not others because I know the Pennsylvania situation and do
not know the others in detail. It happens, moreover, to be one
of the most recent examples of a large state making a signifi-
cant advance in court consolidation.

.When I went on the bench in 1968, I received a letter from a
friend of mine on the New J ersey Supreme Court. - He wrote me
a congratulatory note, and from his Vanderbiltian eminence
said, “We in New Jersey have always looked upon Pennsylvania
as being the finest example of colonial jurisprudence in Ameri-
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ca.” He might have been right a few years ago, but I told him
gently in my reply that he might not have been aware of the
new judiciary article in our Constitution, adopted in the spring
of that year, 1968. It is this of which I will shortly speak, But
first I should descrike briefly our anachronistic colonial system.

Pennsylvania Courts Pre-1968 Constitution

Pennsylvania had, and still has, a 3-tier court system, in part
constitutional and in part statutory: a Supreme Court, a Superi-
or Court, and trial courts. In addition, of course, there were the
justices of the peace (in some instances called aldermen or mag-
istrates), and perhaps they could be called a 4th tier.

The trial courts were basically the courts of common pleas,
which sat, and still do, in the 67 counties of the State (there are
actnally only 59 judicial districts, 16 of the less populated coun-
ties being paired into 2-county districts). Each district also had
two criminal courts, one called the court of oyer and terminer
and general jail delivery (handling all homicide and certain oth-
er serious offenses) and the other the court of quarte'r sessions
of the peace. The same judges manned both the civil and crimi-
nal courts, but there were separate clerks, staffs, and in some
places separate court rooms and other quarters. Each judicial
district had a separate orphans' or probate court. In most dis-
tricts the common pleas judge also sat as orphans’ court judge,
but in 20 districts the orphans’ courts were manned by separate
orphans’ court judges. The same arrangement existed with re-
spect to the juvenile courts, although only one district, Pitts-
burgh, was manned by a judge who was not also a common pleas
judge,

The real proliferation of courts was in the two large metropol-
itan areas: Allegheny County (Pittsburgh) had a common pleas
court, the two criminal courts, an orphans’ court, a juvenile
court and a county court (limited jurisdiction).  In Philadelphia
there was no separate juvenile court, but instead of one common
pleas court, it had 10, each composed of one president judge and
two associate judges! ”

I will not burden you with the jurisdictional hodge podge
which accompanied this court structure, or non-structure. In a
word, to quote an eminent student of the Pennsylvania situation,
“TjJurisdiction in civil, criminal, estate and probate and family
and other social matters [was] thus fragmernted among a wide
variety of independent courts, In many cases there [was] over-
lapping and concurrent jurisdiction. In some cases there [was]
exclusive jurisdiction, * * *  The inefficiency of this
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fragmented court structure [was] appalling. * * * FEach
of the separate courts remainfed] a separate domain unto itself,
making impossible the efficient use of judicial and administra-
tive personnel. * - * * " (S Schulman, Toward Judicial Re-
form in Pennsylvania, 2, 3 (1962)).

Pennsylvania Minor Courts Pre-1968 Constitution

Underneath a1l of this was the minor court system. The jus-
tices of the peace (called aldermen in Pittsburgh and magis-
trates in Philadelphia) have been constitutional officers in Penn-
sylvania since colonjal times, They. dealt with minor civil mat-
ters up to $500 in all counties (except Philadelphia where the
amount was limited to $100 by the Constitution) and a wide va-
riety of minor criminal offenses, especially, in recent times, traf-
fic matters. The Constitution permitted 2 justices of the peace
for every city ward, township and borough in the State, or a to-
tal number of j.p.’s in excess of 5,000. The number actively
commissioned was in excess of 4,000,

These persons were not learned in the law nor were they oth-
erwise trained in their duties except for the relatively few who
availed themselves of voluntary in-service training opportunities.
Most of them had other occupations of all descriptions, 85%
being part-time justices.. A handful (7 in 1962) were lawyers;
(there were no doctors or dentists). In 1962 there were 81
housewives. - The largest single category was that of real estate
or insurance agent. Probably a third held other public offices in

their municipalities.. Generally (81%) their offices and court .
rooms, if any, were in their homes. (There was a law against -

having ‘a justice’s office in a tavern or public house of
entertainment! (Act of February 22, 1802, P.L. 75, 42 P.S. §
191)) Approximately 25%" had not completed a high school ed-
ucation; 60% had no education beyond high school; 149% had
completed college. As a study of minor courts in Pennsylvania
made in 1962 (by the Pennsylvania Bar Association and the In-
stitute of Public Administration of Pennsylvania State Universi-
ty) rather laconically notes, “Early in Pennsylvania’s history
these offices were held in high esteem and often filled by distin-
guished citizens, but their prestige has since fallen,”

In addition to the elected justices of the peace and aldermen,
the mayors of cities and boroughs in Pennsylvania were also au-
thorized to exercise judicial function, although a typical borough
mayor did not in fact hear cases. Each of Pennsylvania's two
large cities had its own elaborate minor judiciary system, includ-
ing police magistrates and traffic courts, which time forbids me
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to describe in detail. Professor Schulman states that “[f]rom
its earliest beginnings, the minor court system in Philadelphia,
as first established in {1715], and known as the ‘40 shillings or
two weeks court,’ fell into disrepute.”

The minor judiciary from the beginning has been compensated
on a fee basis, statutorily prescribed. - Costs of civil cases were
paid by the losing litigant; they were not reported fo any gov-
ernmental agency; and there is no public record of them. (The
only exception is in Philadelphia, where the magistrates were on
a salary basis.) This, of course, was one of the most nefarious
aspects of the system, and led to the old quip that “J.P.” stands
for “judgment for the plaintiff”. ‘“No man,” as Lord Coke said
in Bonham’s case, “ought to be 4 judge of his own cause,” and
the fee system smacked of just that. On the criminal side, fees
in summary conviction cases were paid by the guilty defendant;
otherwise by the county. Costs in other criminal cases, as those
where the defendant appealed or was held for court, were paid
by the county. The last figures I have seen are for 1960, in
which costs paid by the counties aggregated $400,000, out of a
total of 95,000 cases heard (over half of which resulted in sum-
mary convictions).

It should be noted, finally, that there was virtually no control
over the j.p.’s, aldermen, and magistrates, either fiscally or in
terms of their performance. While their judgments could be ap-
pealed from if one had the time; money and perseverance, they
operated virtually iusiopendently of any authority. The only
qualification was that he or she must be politically “right”, for
one of the main entrenchmerts of the j.p. system, including the
constables or arresting officers, was its close association, not to
say affiliation, with one or the other political party.

It was perhaps no wonder that Schulman, in his book, charges
that ‘“The minor judiciary in Pennsylvania is the most ancient,
the most politically entrenched, and the most inefficient part of
our judicial system.” Willilam A. Schnader, former Attorney
General of Pennsylvania and the father of our effort at constitu-
tional revision in the critical years 1962-1968, was even more
fortkright: ““One of the darkest blots on Pennsylvania’s escutch-
eon is that we still permit persons without any training in the
law or otherwise, without any knowledge of the basic require-
ments of their office, to pretend to administer justice and to
have jurisdiction over the life, liberty and property of the people
of this State.”

Times had changed by the mid-20th century, but the justice of
the peace system had not changed in Pennsylvania since William
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Penn commissioned the first ones in 1682, The pattern was in
large measure the same across the country, but the decades of
the '50's' and the ’60's saw major reform in minor courts in
many states. California, Ohio, Connecticut, Alaska, Hawaii,
Tennessee, Virginia, Missouri, Minnesota, New Mexico, Washing-
ton, New Hampshire, Maine, Iilinois, Colorado, North Carolina
were among those states which had made substantial reform by
1965 before Pennsylvania made its move. Perhaps another doz-
en have been added to the list in the past few years.

. 2. The Judiciary Article of 1968

I have tried to point out in general terms the Pennsylvania
picture before the adoption of our new Judiciary Article in 1968.
Time will not permit a review of the proposals and counterpro-
posals put before the constitutional convention, the pulling and
hauling within .the conventlon, a critical analysxs of the emerg-
ing new article, or of ‘the efforts to obtain its adoption hy the
electorate. The article fell short of what many of us wished,
most importantly perhaps in the area of judicial selection. (we
remain one of eight states which still elect all of their. judges
and require them to run on a partisan political ballot) and in the
failure to abolish completely the justice of the peace system in
favor of a genuine district or community court; but very real
progress was made, nevertheless.

Of paramount irmportance is the stipulation in the new article
that the judicial power of the Commonwealth shall be vested “in
a unified judicial system”. The courts which comprise this sys-
tem are the Supremw Court (“in which shall be reposed the su-
preme judicial power of the Commonwealth”), the Superior
Court (now elevated to constitutional status), a Commonwealth
Court (a new statewide court designed to handle, both at the
nisi prius and intermediate appellate level, all litigation in which
the Commonwealth, its political subdivisions and agencies are
parties), courts of common pleas and the “minor judiciary”, in-
cluding both the municipal-and traffic courts in Philadelphia and
justices of the peace throughout the state. “All courts and jus-
tices of the peace and their jurisdiction shall be in this unified
Judicial system.”

Thus at the trial court level there is now but one court of gen-
eral original jurisdiction, the court of common pleas (one such
gourt for each judicial district). All other courts were abol-
ished. The jurisdiction of courts of common pleas is unlimited
€xcept as may be otherwise provided by law, and the only major
exception so far made or contemplated is that which has now
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vested in the new Commonwealth Court, The former separate
courts are now divisions of the new unified court of common
pleas. Thus in Allegheny County, for example, there is by im-
plementing legislaticn a civil division, a criminal division, a fam-
ily court division (which includes the former juvenile court),
and an orphans' court divisiori. The same is true.in Philadel-
phia except that civil and criminal business is handled as subdi-
visions of a ‘‘trial division". The practical consolidation of the
courts, in districts where there was formerly more than one, has
not been without birth pains, especiailly in the two larger cities,
Philadelphia in particular, with its 12 former courts and 56
judges, has had problems, as has Allegheny Couity, with its 31
judges. Each county, however, has an able president judge and
a court administrator; with time the unification will be a reali-
ty, not merely a paper expression. .

The Constitution made provision for one other court as part
of the unified judicial system which I have not yet mentioned.
The constitutional convention could not bring itself to abolish
justices of the peace, but it allowed the voters in any county (i.
e., judicial district) to do so on ¢ local option basis, and to syb-
stitute a new court, called a “coramunity court”. The question
of the establishment of such a court can be placed on the ballot
at a primary election on petition of, roughly, 5% of the voters
of the judicial district, but not more often than once in a 5 year
period. Only one attempt has been made to create a community
court since 1968, in Cambria County. It failed. But there is a
new Community Court Act ready to be used when and if the
voters of any county decide to do so. The mere existence of this
device, waiting in the wings, so to speak, may keep the justices
of the peace on their mettle. '

In the meantime, what of the justices of the peace under the

new dispensation?

1. Pre-1968 justices of the peace, aldermen and magistrates
are allowed to complete their terms, but at the expiration there-
of their offices are abolished.

2. There is one new justice of the peace for each “magisteri-
al district”. This is a new concept, designed to shrink the exces-
sively large number of previous j.p.’s. The magisterial districts

were drawn by the Supreme Court in accordance with an area--

population density formula stipulated in the schedule to the judi-
ciary article, Five hundred and ninety-two districts were creat-
ed. This is in contrast with the 4000-plus justices of the peace
under the old order. These new districts came into existence on
January 1, 1970, and the j.p.’s to fill the new offices were elected

in1969. The term of office is 6 years.
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3. New justices of the peace, including traffic court judges in
Philadelphia, must be either members of the bar or shall “com-
plete a course of training and instruction in the duties of their
respective offices and pass an examination prior to assuming of-
fice.” The schedule to the article provides for this course and
examination to be devised and administered by the Department
of Public Instruction so as “to insure that justices of the peace
are competent to perform their duties.” The state court admin-
istrator has plans to supplement this with a voluntary summer
course given at one of the universities.

4. The pernicious fee system is abolished, replaced by sala-
ries. The initial range of salaries, dependent on the population
served, is from $5,000 to $14,000 per year, paid by the Common-
wealth. ~All costs collected by a j.p. are paid to the county of his
district for county use. This tends to offset the cost of office
and staff, which under the new system.are county responsibili-
ties.

5. The civil and criminal procedural rules relating to venue
apply to magisterial districts, and proceedings may be brought
only in a district in which occurs an event which would give rise
to venue in a court of record. Thus no longer can there be
“shopping” to find a justice who will be favorably disposed to
the plaintiff or his type of claim.

6. Justices of the peace are to be governed by rules or can-
ons prescribed by the Supreme Court. As of January 1, 1970,
the Court promulgated Rules of Conduct, Office Standards and
Civil Procedure for Justices of the Peace. These rules require
that his judicial business be given first priority, forbid political
party office or partisan political activity, forbid the holding of
any governmental job, state or federal, forbid any other practice
or activity incompatible with the proper and impartial discharge
of their duties, and extend the ABA canons of judicial ethics to
every justice of the peace. The Supreme Court at the same time

- adopted a uniform set of rules of civil procedure governing ac-

tions before justices of the peace. (A large number of our rules
of criminal procedure are also applicable to justices of the peace,
and have been published in special form for them, along with the
civil rules.)

7. As with other holders of judicial office, Jusdces of the
beace are subject to discipline, suspension, removal and compul-
sory retirement (at age 70).

: 8. By statute the new justices are required to establish an of-
fice within their districts. By Supreme Court rule the location
of offices and schedule of office hours are made subject to ap-
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proval of the president judge of the court of common pleas in
which the district is situated.

These changes are not being accepted with complete docility
by the pre-1968 justices. They have attacked as unconstitu-
tional, as applied to them, the prohibition against political activ-
ity or governmental office-holding. The exclusive power to de-
termine whether or not two public offices are incompatible lies
with the Jegislature exclusively, so the challengers contend..
This case is still pending in the Supreme Court. In another suit
now in the United States District Court for the Eastern District
of Pennsylvania a municipal court judge is challenging the Su-
preme Court's power to remove him from office because of pend-
ing bribery charges. This action of the Court was taken on rec-
ommendation of the Judicial Inquiry and Review Board, a disci-
plinary body established by the new judiciary article. A third
suit was commenced 10 days ago wherein the Supreme Court
has been asked to take original jurisdiction. It is brought by
the Neighborhood Legal Services, an O.E.O. arm in Allegheny
County, seeking to enjoin a hold-over j.p., apparently popular
with landlords in eviction cases; from violating the new venue
limitations. Allegedly he has been taking cases where the real
estate is outside of his magisterial district, The justice asserts
that since he was elected in 1965, the new venue rules-don’t ap-
ply to him. ' ‘

Much as many of us would have preferred outright substitu-
tion of genuine courts for the justice of the peace system, the
gains made were substantial. No complete profile of the new
justices is yet available, nor has there yet been enough experi-
ence to gauge performance. Our assistant state court adminis-
trator who has responsibility for minor judiciary matters tells
me that he has been favorably impressed by the caliber of the
persons elected in 1969. He also advises me that many more
than formerly are now making a full-time career out of their ju-
dicial duties. This ameliorates, at least to some degree, the con-
tinuance of part-time justices. Not many lawyers sought the
new district justice jobs—perhaps not more than 10%. This
seems regrettable. Nevertheless, there are now more lawyer j.
p.’s than at any previous time. Further attention needs to be
paid to simplifying the minor judiciary structure in Pittsburgh,
where the justices of the peace and the city police magistrates
appear to overlap. The whole field of subject-matter jurisdic-
tion of the justices of the peace needs a review which it has not

been given for many years.
As mentioned earlier, the justices of the peace are now an in-
tegral part of the unified judicial system with which Pennsyl-
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vania is endowed by its new judiciary article. The Supreme
Court has been given general supervisory and administrative au-
thority over the components of this system, including the jus-
tices of the peace. The Court is thus in position to consolidate
t}.xe gains recently made and go on to assure that the minor j'udi-
clary measure up to the standards of dignity, justice and social
use.fu.lness which are so essential at this, as at every level of the
judicial process. - Hopefully the Court will exercise its new pow-
ers wisely and frequently, mindful of what it said in an opinion
some 32 years ago, and which is worth repeating here (the case
involved magistrates’ courts in Philadelphia, the name given to
justices of the peace in that city):

“The functions of the magistrates’ courts come closer to
?he great mass of our population than any other part of our
judicial machinery. Thé faith and respect of the citizens in
the competency and integrity of these tribunals in which
they appear must be maintained. These are the courts to
'Which the ordinary citizen for relatively small but tc him
important problems, whether criminal or civil, resorts for
the redress of his grievances. Competent and honest, the
n;agistratsa can be a protector against both unlawful inva-
sion 9f private rights by public officers, and the wrongdoing
of criminals and racketeers., Dishonest or incompetent, the
mggistrate becomes the tool of oppression and the ally of
crime.” Rutenberg v. Philadelphia, 329 Pa. 26, 40, 196 A.
73, 80 (1938). ‘

IV. ADMINISTRATION OF THE COURTS

Moderators: Nicuoras DEB. Karzensach, Esq.,
Former Attorney General of the United States

and Rocer M. Broucw,

President-elect, Institute of Judicial Administration

. The purpose of these presentations is to illustrate a few cases
In which technology has aided judicial administration and court
Mmanagement, None of us have in my judgment begun to tap all
the possibilities. As Mr. Friesen said, it is difficult enough even
to understand our judicial institutions—and until we do, we can-
nqt\ perceive how these techniques and technologies can be ap-
plied to them, » ' * : :
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In the first place, you have to think out the problems of court
management much more clearly and explicitly, if you wish to
use the services of very rapid but also very dumb wmachines.
‘What are we trying to do-—what information do we need—why
do we need it—when do we need it—and what purposes will it
serve; these are the kinds of questions which have to be re-
solved more specifically than if we are dealing with pencil and
paper to tell other people what we want them to do.

But the age of computers will not reach all courts of the land

very soon. It is essential that we take a fresh look at what we,

have to work with now—how better to utilize present facilities.
Hand in hand with the fascinating considerations of what elec-
tronic devices can do tc serve the courts, therefore, goes the
pragmatic need to consider how we can do better with what we
already have. Thus these presentations are two sides of the
same coin; even as a court enters the computer age, it can and
will probably always have to rely on certain facilities which
have long been at hand and have long been neglected.

EFFECTIVE USE OF MODERN TECHNOLOGY
by

A. Leon HicciNBoTHAM, JR.
Judge, United States District Court for Eastern Pennsylvania

No one has spoken with greater clarity on the significance of
technology and modern management than did Chief Justice
Burger in his classic speech last August before the American
Bar Association. For there he stated that “more money and
more judges alone is not the primary solution”. Some of what
is wrong is due to the failure to a;iply the techniques of modern
business to the administration or “nanagement of the purely me-
chanical operations of the court: modern record keeping, and
systems planning for handling the movement of the cases.
Some is also due to antiquated, rigid procedures which not only

permit the lag but also encourage it. And I submit that during"
the decade of the 70's a substantial amount of the respect which

citizens will have for our law and the creditability of our justice
system will depend on whether we accept Chief Justice Burger's
insistence that we cast aside some of our old administrative defi-
ciencies.

While most of my comments will be related to computer utili-
zation because of IBM’s graciousness in supplying facilities for
demonstration, I would like to emphasize that the technicality in

140

CONFERENCE PAPERS

modern management principles need not involve sophisticated
devices; they need not involve computers, hardware and soft-
ware and projectors. Even a blackboard could be classified as
a device of instructional technology. Often in the manage-
ment of our courts there are some very simple devices which can
great}y speed up our efficiency and need not be expensive, Let
me give you one simple example before looking at computers.
One court with approximately twelve judges was having a con-
tinuous problem in docketing. The docketing was always de-
lajxecﬂi.,j‘_‘:d}ed senior employees were always complaining that they
were overworked and how much easier it was in the good old
days. The docket system was revised so that each deputy clerk
had a specific digit to docket; he might docket all cases whose
number ended in three. That would be his sole responsibility.
And by that simple management device to connect the clerk
with the digit, the docketing problem almost vanished, because
you were able to pinpoint the person in the problem and to elim-
inate the delay. :

But there are other problems which cannot be solved so easily.
And that’s where computers and automated data retrieval be-
come so important, Whenever I discuss the problems of compu-
ters with judges I'm reminded of the experiences of Sam Jones,
who visited a sophisticated urban hospital which, like our courts,
was utilizing computers to aid diagnosis. The story goes that
‘Sam went in complaining of a backache. The chief nurse said,
‘Sam, we'’re going to give you this card. You will go to various
departments and they will punch holes in it. Don’t bend it, don’t
tear it, don't fold it.” So he went to the cardiologist and the
'cardiologist made an electrocardiogram and punched three holes
in the card. He had certain surgical examinations; they spun
off the various blood tests and they put seven holes in the card.
And finally Sam went to the radiologist who looked at the wet
x-ray films-and looked at Sam and punched 12 holes in the card.
And at the end of the day the nurse said,”“I want you to come
back here tomorrow and we will be able to tell you what'’s

-1 - wrong. Take the card home with you, don’t bend it, don’t tear

it.”” Sam could not understand how the holes in this one card
could say what was wrong with his back, and when he got home
he looked at the old player piano and very, very carefully put the
crfxrd on the player piano and he started to pump it with great
vigor, Out came the tune, “Nearer my God to Thee".

I think that while lawyers and judges are supposed to have
greater intellects than Sam Jones, we can still make the same
error by drawing unwarranted inferences if we envision com-
buter technology to be akin to the piano player technique of
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years ago. I need not tell you that a Univac or an IBM 360 will
be no substitute for the justices of the Supreme Court. But the
computer is not in lieu of any judge, but instead it is an ally
that helps speed up the trial process by identifying the backlog
and those bottlenecks which can be eradicated if we apply intel-
ligent managerial techniques. There is no substitute for able
judges, no substitute for adequate judge power or well-prepared
lawyers, but even that trinity will not itself solve the problem of
the backlog faced in major urban courts.

Now, what are some of the contributions which automated
data retrieval or computer technology can relevantly offer as an
aid to diminish the backlog? The first and probably the most
important factor is what I call identifying the case inventory in
the judicial warehouse. In short, making available to the ad-
ministrative judge and his colleagues a rather precise identifica-
tion of the totality of cases in the backlog with classification to
their various components, noting with specificity the changes of
those components during any fixed given period. As an exam-
ple: in the federal courts the computer is now geared so that we
can tell how many cases are airplane accidents, how many are
Jones act or motor vehicles, how many are patents or trade-
marks, or labor suits.* In this way, just as an industrialist must
know the type and quantity of goods he has on hand in a ware-
house, an administrative judge can know the nature of the case
inventory. Let me cite the federal courts’ experience and what
happened while we were not analyzing the data. We knew that
our total number of cases had been increasing dramatically from
1961 to 1966. We started to analyze each component—the Jones
act, FELA, and the like—using standard linear technigues.
While the tort actions had increased from 3,000 to 5,000 in that
period of time, we found that by charting each category we
could compare the precise percentage of change. What came
out of this inquiry? An alarming fact that in 1961 longshore-

. men cases constituted only 8 percent of our tort cases and in

1966 they constituted 23 percent and if that trend had continued
for another 5 years, they would be 60 per cent of the total tort
actions in our court.

Then we spun the data out differently. We compared the ter-

mination rate of maritime cases, looking particularly at Jong- ,‘7 ‘

shoremen cases, and we found that during this period - between
'61 and ’66 there had been actually less longshoremen and Jones
act cases tried despite the fact there had been a 340 percent
build up in that field. Now, with the knowledge of the growth

of a \iery specific field and with a comparison of a termination i

* See Appendix C.
142

CONFERENCE PAPERS

rate, we were able to pinpoint the problem of congestion. Asto
specific law firms we established that certain specific lawyers
were contributing to the congestion in this field. To our great
surprise, we demonstrated that 95 percent of all the longshore-
men cases were in the hands of two firms on the plaintiffs’ side
and about 80 percent of all the longshoremen cases were in the
hands of about two law firms on the respondents’ side. So that
what we had was not a problem dealing with the bar as a whole,
?.ut dealing with a select number of cases, a select number of law
irms.

- In order to Solve flie problem of congestion, one must first

know the facts and second must have a strong-willed, firm and
fair administrative judge. Fortunately at the Eastern District
of Pennsylvania we then had both the vigor of an able, firm
and fair judge plus the necessary data. There are attached ten
sample appendices to this article which are small excerpts from
our former automated calendar control system. As an éxample,
Appendices A and B give a chronological distribution of cases
so that the Court could set as a priority if it desired, all cases in
excess of two or three years old on the trial list and would be able
to estimate the percentage of judicial work load. Appendix C
is. a distribution of a sample in pending case load series. Appen-
d.lX D categorizes the law firm profile. Thus as an example, law
f}rm No. 8 had 27 percent of the pending cases in the court. ’Law
firm No. 17, Appendices E and F, had 27 percent of the pending
cases. With other reports which indicated the number of cases
which each lawyer had settled and whether these cases were-
se'tt]ed at pretrial, ready pool, or after assignment or by jury ver-
dict you could rationally estimate the case load which any specific
lawyer could handle on the basis of his performance of the last
year. Obviously, where one lawyer had 77 cases in his law firm
and when he was terminating only a small fraction of those cases
each year, he would never be able to promptly dispose of eveh
his oldest cases. '

Armed with this data, we tried to make a reasonable assess-
ment as to how many cases any specific lawyer could handle with
the available number of judges, and accordingly, Chief Judge
Clary suggested to various lawyers “* * * if you will not
voluntarily reassign X number of cases please be in court on Fri-
day and if you are plaintiff’s counsel, give us the name and address
of your client. If you represent an insurance carrier, give the
name and address of the insurance company and the claims man-
ager in charge.” With this mild persuasion of our Chief Judge,
ox} that morning all of the cases were reassigned in accordance
with the formula we had developed. But as a result of this re-
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assignment, we were able within an eight-week period to termi-
nate more longeshoreman cases by jury trials than had been ter-
minated in the previous two-year period.

So much for the problem of inventory and attorney profile.
Another very important feature of the computer is its capacity
to be utilized for scheduling, so that when you have all of the
lawyers on a computer and you know their schedules, through
your computer you can eliminate all problems with scheduling
conflicts and you can go through certain simulations which will
indicate, with the number of cases which a particular lawyer has
been handling, what his profile should be in the next five, four,
three years and whether he is handling more cases than he pos-
sibly could try.

A third situation where the computer is so extremely impor-
tant is in experimentation. In the years I've been on the court
TI've come across as many theories of calendar management as
judges I've met, and yet I've seen very few prototypes of pro-
grams which have been constructed and have used the computer
to compare., As an example, let's take the subject of pre-trial
conferences. There are advocates that suggest that pre-trial
conferences should be held immediately after an answer is filed.
Others claim that experienced lawyers know the value of cases
and it's just wasting your time to have such a conference at all
or to have one promptly. Through intelligent programming a
test by a computer system can be conducted where you can go
through two processes, one in which there are pre-trials and one
in which there are not. They can be planned to compensate for
the human factors of individual differences in judges and types
of cases and for lawyers, so that there is an appropriate sprin-
kling of cases.

A simulation is a computer representation of the functioning
of a system. As-an example, when NASA’s planning to launch a
rocket it doesn’t send up the rocket, with the men in it, and then
decide what they're going to do, or what the problem may be.
They have the capacity to set up the prototype and then say
that if you change the thrust or if you have different coeffi-
cients they can estimate what theoretical results are possible, or
what are some of the theoretical problems. Now this is some-

thing that need not be done merely for space. Tt can be done
for court performance. - If you understand erough about the op-
eration of your court and if your model is sufficiently sound you
can go through a simulation by saying that if you add X number
of judges on the basis of your experience in the last three years
and if your criminal rate increases Y amount, what should the

result be?
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Another important aspect is that the computer can assist you
to identify problems so that after you have once used it you may
be able to eliminate the computer process. I think that our ex-
perience in the federal district court in Philadelphia verifies that
fact. A total computer program for a relatively small court (10
to 20 judges) can be very costly. ' When Ernie Friesen was the
director, the Administrative Office permitted us to experiment
with the above program to identify the problems. After the ex-
periment it became evident that the whole master calendar sys-
tem was functioning inefficiently and with this impressive data
we were able to convince our colleagues, and the bar generally,
as to the advantages of changing over to the individual calendar
system.

At the time we changed over to the individual calendar system,
during the fiscal year of 1968, we had terminated a total of
3,869 civil and criminal cases. With the same number of judges
under the individual calendar system, we terminated 5,296 cases.
That is an increase in termination of approximately 1,400 cases
and what would be the equivalent of an addition of four to five
judges. ‘

Finally, one of the most important aspects in the use of the
computer is that I think it can make the criminal justice system
work. ' It is commonly assumed that these components— (1) law
enforcement (police, sheriffs, marshalls), (2) the judicial process,
(judges, prosecutors, defense lawyers), and (3) corrections—add
up to a system of criminal justice. A system implies some unity
of purpose in organized interrelationships among component
parts. In the typical American city and state and under some
federal jurisdictions there is a well-defined criminal process, a
continuum through which each accused offender may pass from
the hands of the police to the jurisdiction of the court behind
the walls of prison and then back on the street. But this does riot
add up to any system. Often what we have in our criminal “sys-
tem” is a non-system of criminal justice. How can computers
change this to a viable system? As an example, you can have
terminals at every central police station, you can see that through
your computer notices will go automatically out to the police.
You can monitor to ascertain how many hours were utilized by
tlhe police for cases which were continued by the court. You can
ffmd out the moment when someone is arrested, if you have an
Integrated system, whether bench warrants are outstanding,
\Yl}ether there are prior cases involving the accused and all of
this information you can get in just a few seconds.

This very elementary discussion about computer utilization has
been sort of a smorgashord of hors d’oeuvres, hopefully to whet
1971 Nat,Jud.Conf.Pamph,—-u 145
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your appetite for later serious exploration, but I would like to
assure you that the many individuals who are exploring coms-
puter utilization are riot crackpots and arée not on the lunatic
fringe. There is demonstrable evidence in many aresas of the
country that it can and it does improve results.

It becomes increasingly evident that we can have a District
Court which can have ment of the excellence of Mr. Justice
Holmes, Mr. Justice Brandeis and Mr, Justice Cardozo and Chief
Justice Burger, and we can add seven or eight good judges, yet
despite their utter substantive excellence on the law, that court
can build up the worst backlog in the country because the real
question is: How will you handle, through systems planning, the
managerial aspects of those 80 percent of the cases which never
reach trial? )

Three summers ago, at my own .expense, I took a course on
computers and systems management. One of my classmates
was Fisher Howe who is the author of a most distinguished mono-
graph called “The Computer in Foreign Affairs”. In the first
chapter he makes this comrnent:

“A special exhilaration is reserved for the parachutist when
he experiences momentarily the defiance of gravity. A not
dissimilar emotional surge comes to a man when first he
confronts the computer. Nature gives only to living beings
the power to think, yet a totally inanimate, ominous-looking
rmachine accepts a statement of a thoughtful problem and
seconds later produces a thoughtful, correct, super-human
response.”

I am confident that when added to a willingness to try new
methods and reasonable experimentation, computer utilization
can bring back for us some superhuman responses and results
which will significantly aid in the diminution of our increasing

trial backlog.
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EFFECTIVE USE OF PRESENT RESOURCES
by

KeNNETH N. CHANTRY
Judge, Superior Court of Los Angeles County

No claim is made that my knowledge of court management is
equal or greater than the expertise you possess. All of us recog-
nize that there are numerous court innovations and procedures
concerning which we may have vigorous disagreement. But we
must also acknowledge that many courts are presently using
available resources which are expediting the prompt process of

court cases; relieving court congestion, reducing court costs and
promoting early trials.

Although some of the resources to be discussed by me require
legislative action, the obtaining of change is not at all impossi-
ble, and may involve nothing more than a judicial edict.

Management in a court setting may be a more difficult task
than any management problem arising from the operation of
‘private enterprise. In most business operations—and the opera-
tion of a metropolitan court is big business—management takes
place under circumstances in which most of those connected
with the enterprise have a common goal.

For example, everyone concerned with my plane trip from Los
Angeles to Williamsburg wanted to get the plane to its destina-
tion as smoothly, safely and expeditiously as possible.

But consider the problem of managing a trial court in which
“many lawyers have no concern about the calendars of the
courts” and ‘“gaining a delay becomes a way of life.”” “Delay be-
comes a tool by which many lawyers carry on their business and
the more skilful they are in this regard, the more able they are
reputed to be.” * You might say that some of the brightest minds
in the country are trying to sabotage the management.? The topic
assigned to me for discussion has been divided into the following"
nine parts: ‘

1. Power To The Presiding Judge.
2. Eliminate Divided Court Management Authority.

3. Selection of Jury Outside The Court.

I. Earl Warren, Chief Justice of the 2. Ralph Kleps, Administrative Di-

United States Supreme Court, The rector of the Californin Courts,
Administration of the Courts, The Court Calendars and Judicial Ad-
Jeurnal of the American Judicature ministration, Willlamsburg, Virgin-
Society, January, 1968, Volume 51, ia, February, 1971. .

Number 8, P. 200,
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Court and Government Agencies Must Cooperate.
State and Trial Court Administrators.

Computers.
Standardized Jury Instructions and Court Forms.

Concerning the Abolition of Jury Trials,
Re Inventory of Legal Actions.

Power to Presiding Judge

Chief judges or presiding judges should be the administrative
head of the court and not mere figureheads limited to the cleri-
cal duty of assigning judges to the various departments. “It is
very necessary, in a court consisting of a number of judges, or
in a number of scattered local courts of the same class, that
there be an administrative head. Judicial independence does not
require judicial irresponsibility, and is not impaired in the least
by the presence, the helpful advice, and if need be, the reproof,
of such an administrative superior. Such an. administrative
head should never presume to interfere in the making of judicial
decisions by his fellows. Much of the discourtesy, indolence,
procrastination, and other annoying habits of some judges are
due to the fact that the judges are isolated and become
parochial.” 3

All courts, without exception, should adopt and establish work
hours, During work hours, all courts should be fully staffed and
open for business. The idea that judges are above work hour
regulations and must be free to come and go as they please is
neither conducive to couri efficiency nor in.consonance with
good business management. Judges may consider the adoption
of a work hour schedule as an affront to their professional integ-
rity; but if you will speak with the presiding judges of the four
largest state courts in the United States you will learn that their
personnel problems are similar to those existing in other busi-
ness enterprises, The laissez faire principle and the optimum
use of judges are incompatible.. Af the risk of much displeasure,
I will state flatly that judges need a boss.

The authority now held by a presiding judge is not sufficient
for accomplishing the task for which he is responsible. “The
function of the chief or presiding judge of the court may be de-
scribed as the impresario of a ballet in which the ballet dancers
are not hired by him, or paid by him or fired by him, but he is
expected to make them dance with grace, beauty and charm.”
The Journal of the American Judi-

cature Society, January, 1968, Vol
wme §1, Number 6, P 218,

©® Do e

3. G, Joseph Taurg, Chief .Justice,
Supreme Judielal Court of Massu-
chusetts, The Few and the Many,
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Eliminate Divided Court Management
Authority

Whi'e Federal courts apparently hire and supervise practically
all of the court attaches, this condition does not prevail in many
state courts. In some states metropolitan courts have from
three to four bosses. The court clerk is hired by the county
clerk, who is appointed by the county board of supervisors or
elected by the people. The court bailiff is subject to the orders
of the county sheriff, who is elected by the people. Some court
magistrates are appointed by the mayor of the municipality and
its city council or city administrators and serve at the pleasure
of the appointer. Such an anemaly does not promote the effi-
cient administration of justice, nor does it enable the courts to
operate with greater speed and efficiency in meeting today’s
court needs.

“‘The courts, to perform their judicial responsibilities satis-
factorily, should be entrusted to regulate the expenditure of all
funds made available for their operation. This responsibility
should be exercised free of interference by agents of the execu-
tive branch of government, in the same manner that the execu-
tive and legislative branches administer the funds appropriated
for their internal operations. * * * Within the limits set
by the funds made generally available by law, courts should
have full responsibility for supervising the employees upon
whom they must rely to administer the business of the courts.
Thus, the independent authority of courts to hire and fire their
employees, to fix and adjust their salaries, and to assign them
duties should not be subject to the approval or control of any
non-judicial agency.’

“The implementation of these principles will depend upon
whether or not a court system has an efficient organizational
structure with businesslike management. The day is fast ap-
proaching when neither the general public nor the state legisla-
tures will put up with a fragmented, autonomous court system
in whieh every trial court carves out a separate kingdom for it-
self and exercises inherent powers over administrative matters

- as its own jealously guarded prerogative. Such a court system,

if indeed it can be called a ‘system’, is truly a many-splintered
thing.” 4. ' -

fean Bar Association Journal, July

4. Robert H. Hall, Judicial Rule:
1969, Volume 55, P. 637-838.

Making is Alive But Ailing, Amer-
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Selection of Jury Ouiside the Court

The selection of trial jurors prior to trial and without the pres-
ence of a judge has been used for many years in the States of
New York and Pennsylvania and during the past year in Los
Angeles County by stipulation of counsel. While there are some
minor variances in the jury selection procedure used in these
threz mentioned areas, the results are substanfiaily the same,
In a courl with twenty«five or thirty jury departments, the
selection of the jury oniside the presence of the judge materially
reduces the time required for jury trials. It has been estimated
that this procedure outside the court would save three or four trial
days each day. With trial court costs estimated at one thousand
dollars or more per day, the saving in court time and money
would be very meaningful,

In California it has also been suggested thit the state legisla-
ture authorize voir dire selection of jurors outside the presence
of the judge or by the judge alone in all criminal trials except
capital offenses,

Com't and Government Agencies
Must Cooperate

I have in mind the county counsel, city attorney, district at-
torney, public defender, probation officer, attorney general, sher-
I and chief of police,

A trial court calendar cannot be effectively handled without
the cooperation of these governmental divisions. The need for
their assistance is accentuated during mass arrests, riots, class
actions, public disasters, labor disputes, antitrust litigation, free-
way condemnations, and any public interest action involving nu-
merous plaintiffs or defendants.

To achieve rapport with these facets of government, we must
vécognize that they may be, and usually are understaffed and
burdenped with an inadequate budget. A shortage of lawyers,
police officers, deputy sheriffs and clerical help may hinder or
prevent them from providing necessary services to the court.

Suppose we consider just one of the numerous duties imposed
on the sheriff, namely, prisoner transportation. The range of
distance between courthouse and jail varies in metropolitan
courts from a few city blocks to several miles. The magnitude
of this task may be illustrated by telling you that in January

and February of 1971 more than seventy thousand prisoners | °
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were moved from confinement to trial courts throughout Los
Angeles County. The mileage for thig bussing service exceeded
two hundred thousand miles,’ Timely appearance of prisoners
in court is an imperative factor in court management.

Unless the courts sincerely work in unison with these enumer-
ated governmental agencies, efficient court management be-
comes a nebulous thing. Just one disgruntled district attorney
can substantially damage a criminal court calendar.

In practically every state there are police, sheriff, prosecutor,
public defender and judge associations. In no state is there a fo-
rurp that I know of where these officials talk to each other.
This is essential at both state, county and city level if court
management is to derive benefit from improved communication,
understanding and close working relationships.

State and Trial Court Administrators

Although some states have employed state administrative offi-
cers, this does not eliminate the need of most courts for a trial
court administrator answerable to the court. In courts having
seven (7) .or more judges, a trial court administrator is a pre-
requisite to the economical and efficient administration of that
court system.

It is also my belief that judges are appointed or elected to try
cases and pass on Jegal issues. Neither the appointive official
nor the people intend or contemplate that judges’ time should be
fievoted to hiring secretaries, bailiffs, court reporters, reception-
Ists or clerical employees, This is not the function of the judge,
fmd time so spent subtracts from chamber and bench time. This
1s.work that a personnel officer, executive officer or court ad-
ministrator can do as well or better than the judge. It is urged,
therefore, that you delegate such managerial activities to your
administrative officer,

In most courts judges also serve on, or are appointed to, vari-
Ous court committees which further diminish availability for
Qourt business. One metropolitan court has more than 137
Judges sitting on 28 court committees of which 15 committees
are standing committees that meet from one to four times per
month. Most of these committee functions should be assigned to
the court administrator.

5. In Los Angeles County prisoners the jall from one to thirty-five
mpst be bussed to more than efglit miles and seatfered over an areq of
large courthouses separated from four thousand square miles,
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Computers

You have heard the Honorable Leor Higginbotham discuss
Technology and Modern Management Principles of Judicial Ad-
ministration. T also assume that you have seen the exhibit of
electronic data retrieval progesses applied to courtroom and
court administration. The question is are you using electronic
aids, modern technological developments and modern manage-
ment principles in the operation of your court?

On May 12, 1971, IBM will make available its new Basic
Courts System, It is a practical, powerful set of tools for the
Court Administrator, It can simultaneously handle the basic
recordkeeping functions of the Civil Section of the Superior
Court, Criminal Section of the Superior Court, Civil Sections of
the Municipal Courts, Criminal Sections of the Municipal Courts,
County Jail, District Attorney, Public Defender, County Counsel,
Probation Department, Jury Commissioner and County Cierk.
It uses a network of terminals,—devices which resemble both
television-like screenz and typewriter-like keyboards,—linked by
telephone lines to the County Data Processing’ Department's
computer installation and memory files. It stores, displays,
prints, and maintains calendars, case histories, name indexes and
booking number indexes. ‘The name index functions as more
than a plaintiff-defendant index. It indexes case records by
name of defendant, plaintiff, attorney, witness, bendsman, juror-
ete. The name index can be as limited or as general as desired,
depending on what the user wishes to include. The name index
permits multiple indexing of court records by number, by book-
ing number, by arrest nurrher, or by FBI number.

It is not claimed that every court needs a computer, but every
court should benefit from the convenience and information it
provides. A four or five mian court may find that the cost of
programming and machinery may exceed the cost of dring the
same task with clerks and card indexes. However, ¢ may be
predicted that by sharing computer facilities or joining with oth-

er information users, the cost of computers will soon be brought
within the capacity of even the smallest courts.®

Multi-Judge Courts, ‘The Journal
of the American Judicature  So-
clety, January, 1970, Volume 53,
Number 6; Roy N. Freed, Compu-

6. Seo remarks of Ernest €. Friesen,
Jr., Exeentive Director of the Insti-
tute for Court Management, Uni-
versity of Denver Law Center, in
The Journal of the Amertean Judi- ters in Judicial Administration, The
cature Soclety, January, 1970, Vol- Journal of the Amerlcan Judicature
ume 53, Number 8, P, 230, : Soclety, May, 1969, Volume 52,

Number 10, P. 419-429; William L.

Whittaker and John T, MeDermott,

See also Wiliam B. Eldridge, Com-
Computer Technology in an Appel-

puters ond Other Modern Alds for
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Standardized Jury Instructions and
Court Forms

Although used by most large metropolizin courts, there are
available to all courts pattern jury instructions which have been
a boon to California judges and lawyers at the trial level for
more than thirty years., They have diminished the causes for
appeals and thus have reduced the load of the supreme court and
court of appeal. The saving in time and work for the trial judge
and counsel is substantial. -

These instructions, known by the acronym BAJI, Book of Ap-
proved Jury Instructions, have, been scrutinized and their judi-
cial correctness determined in hundreds of appellate opinions.
The instructions are designed for the average case and do not
assume to cover the variations which are inevitable, However,
they.furnish the court and counsel a solid base upon which to
structure the particular changes needed to fit the situation.

The county clerk prints, numbers and stocks loose sheet copies
of all instructiong, and each civil and criminal trial department
has the forms available for use without charge to counsel.”

:I‘he usage of court forms in the various types of civil and
criminal actions is common place in large multiple judge courts.
These printed forms cover aspects of probate, divorce, and crimi-
nal and civil law, = The simplest- and shortest form available
would entail a preparation cost of from two to five dollars in
most law offices. Longer and more complex forms would bear a
much higher law office preparation charge. These court forms
s::we thousands of court hours and reduce materially the cost of
litigation. The Los Angeles Superior Court, through the county
clerk, prints more than one hundred different forms used by
‘;hat court:# Cook County, Chicago, prints more than 800 couxt

orms.

_::a.xa\:.xm(‘.t”x‘

late - Court, The Journal of the
American Judicature Society, Au-
gust-September, 1970, Volume 54,
Number 2, P, 73-78.

7. It is reiommended that o charge

sufficient to cover the cost of pa-
per and printing should be made
for each instruction. '

8. 1In 1965 the Los Angeles County
Superior Court reversed a long
standing policy of furnishing court
pfinfed forms without charge, ex-

~ <iosive of jury instructions, by

é

F
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charging one cent for each form.
This was received by lawyers with-
out complaint, There was an im-

mediate drop in the quantity of -

forms Ttequested, although - their
usage in court actlons did not de-
crease.. Evidently law firms were
requesting more forms than they
needed and were using the free
formis for other purposes, i, e,
serateh paper, The one cent charge
was sufficient to cover the county
cost of paper and printing, which
was approximately thirty-five
thousand dollars per year,
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Concerning the Abolition of Jury Trials

There is no logical justification for the distinction in some
state laws which authorize the disposition of industrial accidents
nonjury by an industrial accident tribunal but require a jury
trial for vehicle accidents. If the courts and lawyers do not ac-
cept the trial of vehicle accidents without a jury, or a reduction
in the size of the jury, they may find this class of litigation
being removed from the court for hearing by some other agency
of government.

The Report of the Special Judicial Reform Committee, Febru-
ary, 1971, the Superior Court, Los Angeles County recommends
as alternatives to the abolition of jury trials reductions in size of
civil juries; the right to try without a jury any case in which a
recovery would probably be less than the amount of the court’s
jurisdiction (under $5,000.00); abolishment of right to jury trial
in all vehicle accidents arising on public highways under the doc-
trine of implied consent; that jury trials should be abolished in
eminent domain proceedings; reduction of the number of jurors
in all felony and misdemeanor cases other than capital cases;
change voir dire procedure for selection of criminal jury except
capital cases; retain jury separation legislation subject to the dis-
cretion of the judge; permit court ordered bifurcation of jury
trial on civil liability issue.

Re Inventory of Legal Actions

Now is the time for everyone involved in the administration of
justice to take an inventory of the merchandise. Although we
are not selling commodities, we are purveyors of public service,
working for the people and paid by the people. Some of our
procedures are antiquated and cumbersome. Many of our court
functions should be eliminated or transferred to an agency of
government—quasi-judicial or administrative bodies—that could
perform the operation with equal competency and at less cost.

Some of the court matters that may be examined for divest-
ment are workmen’s compensation, public intoxication, off track
wagering, noncontested probate matters, school teacher employ-
ment disputes, insurance company disputes, minor traffic viola-
tions such as parking, vehicle equipment and excessive weight,
city leash laws, building coux and license violations, and public
nuisances. A legal diagnosis of these particular subjects (and

" there are many others) should also include the elimination of

hearing by a jury or reduction in the size of the jury.
164 .
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There are numerous other legal actions or procedures that are
pritne subjects for reform. Here are a few topics in the field of
criminal law that the courts, district attorneys, attorneys and
public defenders ought to jointly consider: the abolishment of
preliminary hearings, special pretrial hearings and pretrial ap-
pellate review of search-and seizure questions, implement the
right to speedy trial, limit pretrial discovery by the prosecutor,
tighten rules for continuance, abolish civil commitment proce-
dures for mentally discrdered sex offeriders, create the office of
state public defender, limit jurisdiction of the city prosecutor,
reclassify offense of possession of marijuana and dangerou‘s
drugs. -

In the area of civil law we should examine the abolition of
civil jury trials or a reduction in size, particularly in automobile

- and eminent domain proceedings, change in voir dire procedures,

permit court-ordered bifurcation of jury trials, sanctions for
failure to settle, limit marital pre-dissolution hearings, limit law
and motion appearances, provide for court appointed eminent
domain appraisers, abolish trial de novo small claims appeal and
no-fault liability. i
These would constitute an agenda for discussion by the court

and public agencies interested in streamlining the court and .
solving its problems.? ' -

Conclusion

I appreciate that contentment is as rare. among men as it is
natural among animals and that no form of court justice has
ever completely satisfied its subjects. .Within the last two years
the citizens of Los Angeles County and the State of California
have financed three trials that cost from $250,000 to more than
one million dollars each. I submit that if we do not find a more
efficient and economical way to provide a citizen with his day in

court, we are going to price ourselves out of justice and out of
rights.

9. For comment and discussion of
the above-mentioned legal subjects
see the Report of the Special Judi-

cial- Reform Committee, February
1971, The Superior Court/Los An-
geles County.
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V. STANDARDS FOR A QUALIFIED
JUDICIARY

Moderator: HerBERT BROWNELL
Former Attorney General of the United States

We're now asked to concentrate on the key man in the judicial
system, and that is the Judge. The topic that has been chosen
for this plenary session is, ‘“Standards for a Qualified Judiciary.”
I immiediately think of some of the qualities that we don’t want
in the judiciary and am reminded of the time when we had our
Attorneys General conference on congestion in the courts. We
were all fired up to tackle the problem of backlog in the courts
and we went out ¢f there with great zeal to find the persons who
would show the energies and the stamina and the innovative
spirit that would make the best kind of judges to tackle these
evermore difficult problems of the courts.

At that time there came into my office a lawyer from the
Middiewest accompanied by his Senator, who told me that he was
anxious to become a federal judge. He was a very distinguished
lawyer in one of the larger cities and after we had gotten ac-
quainted and the Senator had sung his praises I asked him, *8ir,
I'm very curious to know why you,—yow’re about 60 now,
you've had a very tremendous law practice, fine supporting staff
from your younger partners, you're the leader of the bar in
your community—why is it at this stage you have decided that
you would like to be a judge?” “Well,” he said, “T'll tell you.
T'm tired.”

Well, we certainly have learned that a place on the bench is
not a place for a tired man, but we are going to find out some of
the positive qualities for the judiciary.

INTRODUCTION

It is a rather obvious truism that organizational efficiency at
the appellate and trial court levels, and technical efficiency in
terms of facilities and mechanical aids, will not bring about a
true modernization of the judiciary unless the members of the
bench can be selected, trained, compensated, retired with dignity
and on occasion disciplined or removed for ineffectiveness by ot-
derly processes.  The most modern, streamlined and apparently
efficient judicial system, in other words, is only going to be as
effective as the judges who operate within it. =~
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The establishment of the National College of State Trial
Judges in 1962 was a milestone in the efforts to. imprové the
quality of' judicial administration by making possible the profes-
sional training of newly appointed or elected jurists, and the ad- -
vanced training of jurists of longer tenure. In the context of
the nationwide effort to modernize all state court systems, the
effective record of the National College only serves to emph;size
the need for insuring that all judges in all states have the oppor-
:'unities for such initial training or for continuing judicial educa-
ion. ‘
] édvanced professional training is one essential for a qualified
]‘udfcfary; but professional economics points out that a quaiified
Judlcxar.y must also have a system of remuneration which is in
proporFxon to the importance of the judge in the overall system
of justice itself. Compensation for the man on the bench must
be sufficient to compare favorably with the compensation of the
man at the bar; and this must insure the same degree of securi-
ty at retirement that the successful practitioner may- expect
from his professional earnings. ‘

Thi; need for economic security is also to be translatéd into
an E)bJective and humane system for retiring incumbents for age
or for removing others for deficiencies in their capacity to dis-
charge judicial duties, (w. F. s.)

“GOOD JUDGES ARE MADE * * =
by

Laurance M. Hypg, Jr.
Dean, National College of State Trial Judges

I a}pproach my subject with the basic belief that the quality of
our judicial system depends on one factor more than any other.
That one most important factor is the caliber of the men and
women who serve as our judges. Chief Justice Arthur T. Van-
derbilt said, “The best organization of the courts will be ineffec-
t}ve if the judges who man it are lacking in necessary qualifica- -
tions.” If each of us here were to make a list of those necessary

-qualifications, the lists would probably be quite similar.

Our several lists would say that we need judges learned in the
law, as well as in the mysteries of human nature. A judge must
bf? an unusually honest man. He must be independent and be-
lieved by the community to be independent. He needs courage in
much greater measure than most, for he will face the public cry
for drum head justice, the blandishments of the rich and power-
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ful and the very human need to be popular with the public and
with thie members of the bar. Our list of qualifications will in-

clude patience, humility, emoticnal stability, compassion, tough- |

ness, energy, endurance and good heath.

No one person will possess a full measure of all of these attri-

butes, but all of us know judges who come very close. Some of

them have reached the bench by way of each of the various judi-

cial selection methods now in use throughout our nation. This

does not mean that all of the methods are performing equally

well. It only shows that some outstanding people will reach the : :

bench under the worst systems.

The proper question is, which system produces the fewest
judges who are mediocre, or worse? I know of no one who has -
obtained an objective answer to this question, and perhaps it is

not capable of objective measurement. Therefore, our best an- - E
swer will be obtained by logic. Let's see what the attributes of ok

a good selection process should logically be.

1. It should systematically alnd aggressively seek the best po- -

tential judicial talent.

9. Tt should identify and reject aspirants who are not quali-
fied for the bench.

3. It should operate with sufficient dignity so as not to cause
capable lawyers to refuse to be candidates for judicial office.

4. It should provide tenure of such a nature as to encourage
each judge to do the best job of judging of which he is capable

and to encourage good lawyers to give up their practices for the -+

bench.
5 It should deserve and receive public respect and trust.

I believe that the plan which best fulfills these specifications
is the plan devised by #rofessor Albert M. Kales, recommended
by the American Judicature Society since 1913, and by the
American Bar Association since 1937. It is generally known by
the name of the state which first adopted it thirty years ago—

_ the Missouri Plan.

1 should disclose my bias. I am a product of the Missouri
Plan. My father was the first appointment under that plan to
the Missouri Supreme Court in 1942. I practiced law in St.
Louis before Missouri Plan judges for ten years, and then served
as a Missouri Plan trial judge in St. Louis for three and a half
years before resigning to become Dean of the National College
of State Trial Judges.
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While most of you are no doubt generally familiar with the
plan, let me briefly outline it to bring it into focus. It has four
elements, B

1. Th.e mnomination of a panel of judicial candidates by a
non-partisan “commission composed - of conscientious, qualified
laymen and lawyers, K :

2. The limitation on the executive to appoint judges only
. .-from the panel submitted by the commission. » ‘

3. ’ ’-I‘,he‘ review of the appointment by the voters after a short
probatxong;’x.' term of service in which the only question is
whether the judge's record warrants his retention in office.

4, .Periodic review of the appointmerit at the end of each term
?f office by the voters in which the only question is whether the
Judge’s record warrants his continued retention in office.

‘ A concrete example of how a nominating commission operates
in practice has been set forth by Judge Elmo B. Hunter, now a
ngeral District Judge, who as presiding judge of the Kansas
City Court of Appeals, acted as chairman of the commission to
select trial judges for Jackson County. Judge Hunter wrote:

- Just a few months ago two of our trial judges retired be-
cause of age and illness. This created two judicial vacan-
cies.  Our judicial nominating commission issued a public
statement carried by our press and ather news media that
the nominating commission would scon meet to consider
two ganels of three names each to be sent to the governor
for him to select one from each panel to fill the vacancy,
apd that the nominating commission was open to sugges-
tions and recommendations of names of those members of
our bar best qualified to be circuit judges. . ~

It received the names of many outstanding and highly
qualified lawyers who were willing to be considered by the
cpmmission because of the nonpolitical merit type of selec-
tion involved. The commission on its own surveyed all eli-
gible lawyers in the- circuit to see if it had before it the
names of all those who ought to be considered. From all
sources the commission ended up with: 57 names. '

After several weeks of careful study by the commissibn,
the list of eligibles was cut to 12 then to nine and finally to
thqse six whom the members of the commission sincerely
believed to be the six best qualified of all. Those six names,
three on each of the two panels, were sent to the governor,
w'ho, after his own independent consideration of them, made
his selection of one from each panel. His selections were
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widely acclaimed by the press and the public as excellent
choices from two very outstanding pariels. The commission

- was glad to see the governor get this accolade, but its mem-
pers knew that no matter which one of the three on each
panel he selected, the people of Missouri would have been
assured an outstanding judge.

It might be noted in passing that each of the two panels
of three names submitted to the governor happened to con-
tain the names of two Democrats and one Republican. The
governor was a Democrat. He appointed a Democrat. from
one panel and a Republican from the other."- I do not think
this was deliberate. I am convinced that our plan has so:
proven its merit that our governor, who is oath-bound to
follow the constitution, shares its spirit as well as its letter.
He celected the two he thought best qualified, irrespective
of political party.

This is not an isolated instance. Another rather dramatic
example occurred just a few years ago when our legislature
created three new judgeships for the Kansas City area to
meet the increasing cases resulting principally from popula-
tion growth. The judicial selection commission sent three
panels of three names each to another Democratic governor.
On each panel there were two Democrats and one Republi-
can. The governor appointed two Republicans and one Dem-
ocrat.

Retention in office for these judges is by noncompetitive re-
election. Sixty days prior to the general election preceding the
expiration of a judge's term, he may file a declaration to succeed
himself, in which case his name is submitted without party des-
ignation to the voters on a separate ballot, reading “Shall Judge
of the court be retained in office? Yes

No " Yf the majority of votes are negative, or if he
does not file for retention, there is a vacancy which is again
filled by appointment.

Let us take the five criteria for a good system of judicial
selection and tenure which I have suggested, and see how the
several methods compare. The methods in general, in addition
‘to the Missouri Plan, are election on party ballots, non-partisan
election, and appointment by the governor or the legislature.
Appointment is often coupled with the requirement of consent
by a council or legisiature or other body. Note also that in
states with elected judges, more than half of those serving were
initially placed on the bench by appointment by the governor {o
fill an unexpired term. Thus, it is really a combination of an
elective and appointive systemi.
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My first criterion is that the selection method should systemat-
ically and aggressively seek the best potential judicial talent.

Party organizations and appointing authorities could do this.
We all know that they usually do not. More often, party nomi-
.ne}tions and appointments are used to meet political obligations
with an eye to pleasing the wvarious groups and factions Whosé
support will be needed by the party in the future. Many of our
governors do seek to make, the best possible judicial appoint-
‘mexllts but they must deal with strong pressures to appoint on-a
basis other’.than merit. They are helped. by the Missouri Plan

yvhich gives them a choice among several lawyers, each of whom
is extremely well qualified. '

- In m.y view, the nonpartisan election of judges scores lowest
in seeking out the best potential talent. Any one can file. No
one seeks out the best ones and urges them to run, unless the
Bar undertakes to do so. ’

.The second criterion is that the method identify and reject és-
pirants. who are not qualified-for the bench. Again, the nonpar-

- tisan election scores lowest. There is no screening, no party re-

sponsibility. Anyone can file, and a popular name or one simi-
lar to that of a respected person can and has won elections.
Judges running on party ballots are voted into office and turned
out qf office on issues having nothing to do with their abilities
or with the courts. - The public votes their satisfaction, or lack
of i.t, with the local, state and national policy makers and the ju-
diciary is swept along with the party. It makes no sense to me
th'at‘the President’s fiscal policy, or his foreign policy, or the
govgrnor's welfare program, or the mayor's relations with mi-
x_lquty groups should determine whether or not the incumbent
judges are retained.

T}}ere is no perfect system. Judicial temperamerit and mental
stability and sometimes even honesty are hard to evaluate in ad-
vance. Some mistakes will no doubt occur with any screening
process, but the Missouri Plan cap come by far the closest to
guaranteeing that no one who is wholly unqualified ever reaches
the Gench.

Sq»far as I know, there has never been a judicial scandal in-
volymg a judge selected under the Missouri Plan, which in whole
or in part is now in effect in some twenty odd states. While a

number of the states can make the same boast, no selection sys-
tem can do so. k

‘T}}e third criterion is that it should operate with sufficient
dignity so as not to cause capable lawyers to refuse to be.candi-

dates for judicial office. Both the Missouri Plan and the other
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appointive methods meet this requirement. The contested elec-

tion method deprives us of a substantial percentage of capable
members of the bar who for various reasons will not run for ju-
dicial office.

The Arkansas Bar Association surveyed its members in Octo-
ber 1964 for their opinions of the judicial system. One of the
questions was, “Would you consider becoming a judge under the
present elective system?” 34.9% said *‘yes”. 65.1% said “no”.
I find that shocking. Something is very, very wrong when al-
most two thirds of the bar would not consider becoming judges.
Why? This question tells us. “Would you consider becoming a
judge under a system by which appointments were made by the’
governor from a list of nominees, limited in number, presented by
a Judicial Nominating Commission composed of representatives of
the public,. the bar, and the judiciary?” 61.9% said ‘yes”.
38.49% said “no”. Almost the reverse of the answer to the pre-
vious question.

One final question from the Arkansas survey, ‘Do you feel
that political influences, obligations, or considerations have en-
tered into a judicial determination in your experience?” T78.-
8% said “yes". 21.2% said “no’’.

This leads to my fourth criterion. The system should provide
tenure of such a nature as to enable a judge to do the best jol; of
judging of which he is capable, free of the pressures to which he*
is subjected if he is forced to be a politician.

In my experience as a circuit judge in St. Louis, no one ever
even asked me for a judicial favor. WNo one ever hinted that the
Senator or the Governor was a close friend of someone who had
a matter pending before me. It just never happened. The sys-
tem encouraged me to call them as I saw them. I hope I would
have done so anyway. But there are enough pressures on a
judge without adding the concern about what a decision will do
to his re-election prospects.

Life tenure or the nearly tantamount tenure under the Mis-
souri Plan’is essential to judicial independence. It permits a
judge to spend full time judging, not campaigning, It helps to
recruit lawyers who are willing to give up a successful law prac-
tice for a judgeship with certain tenure.

My fifth and last criterion for a good selection method is that
it should deserve and receive public respect and trust, so as to
enhance trust in the courts themselves. Our democracy cannot
survive unless the people believe that the courts will do justice.
We claim we have a monopoly on justice, but we don't. People
can and will take their business elsewhere if they lose trust in
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the courts. “Elsewhere” means the streets, If people believe
that the “fix is in”, that money or power can sway the decisions
of the courts, we are lost, whether ‘or not their beliet is true.
We must stop forcing judges to make campaign prémises. We

must stop forcing judges: to solicit or receive campaign funds

from lavyyers or from potential litigants. It doesn’t really help
for ‘the judge to insuldte himself from knowledge of the contri-
butions, because the public doesn't believe it. .. T

We made a serious mistake when in the mid-nineteenth centu-
ry, we dfeparted from our own and our English tradition and put
jgdg‘es into politics in the name of Jacksonian democracy. Poli-
t{g,s are central to our democracy in selecting legislative and ex-
ecutive policy makers, but independence of politics is central to
the judicial branch, which is not supposed to be responsive to
the public will, and is not supposed to make policy, except within
comparatively narrow limits, but rather which exists to decide
controversies between individuals or between an individual and
his government. o

Part of my assignment is to discuss training for judges.
While judicial education has long been a part of some civil law
systems, it is new to common law judges. Traffic courts began
itin 1940. The Institute of Judicial Administration pioneered in
'1957. with annual two week appellate judges seminars. Follow-
Ing in rapid succession were the National Council of Juvenile
Court Judges Institutes, the nationwide seminars of the National
Copference of State Trial Judges, the National College of State
Trial Judges with month long college sessions and seminars of
maqy kinds, the California College of Trial Judges, the judicial
sen}mars of the Alabama Department of Continuing Legal Edu-
cation, the program held last summer by the North American
Judges Association at the University of Alabama for judges of
courts of limited jurisdicticn, the National Conference of Special
Qogrt Judges, with a program of seminars for judges of limited
]ur1§diction, the Appellate Judges Conference, with a program of
seminars for experienced appellate judges. :

. We have come a long way in a short period of time. The rap-
id growth of these programs is evidence that they were badly
peeded, but we are only beginning. Judges work in enormous
}solation. A lot of us are court watchers when we are vacation-
Ing, but except for that, one judge rarely sees how another court
IS operated. A judge needs to communicate regularly and deeply

-With his colleagues in other parts of the country. ‘This need

continues throughout his judicial career. We are now beginning
to offer these opportunities fer graduates of the National Col-
lege of State Trial Judges and of the Appellate Judges Seminar.
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The demand still far outweighs supply but we hope to meet the
~ demand shortly.

. . There are some 20,000 judges of courts of limited jurisdiction
in the United States. We often say these are our most impor-
tant courts because they affect the most people by far and they
give most people their only contact with, and their only image of
the courts. = The judges of these courts usually have the least
staff support, the poorest facilities, lower pay and status and the
least aid from thie people who are working to improve our sys-
tem of justice. These judges have all the same needs, and more,
for training and for continuing education as do the major trial
judges and the appellate judges. The two organizations I men-
tioned, The National Conference of Special Court Judges, an ac-
“tivity of the American Bar’s Section of Judicial Administration,
and the North American Judges Association are striving mighti-
ly to begin to provide the programs needed. They need all the
help they can get.

For appellate and major trial court judges there are still two
important areas where almost nothing is available. Judges
need, and know that they need, a better understanding of human
nature, of behavior and how it is modified. The behavioral sci-
ences have made rapid strides in the past ten years and we are
not getting the benefit of it. We can't sentence intelligently with-
out the best available information about behavior and its modifi-
cation. We know we must demand proper correctional facilities,

but we don’t know what is effective and what is not. We only

know that much of what is now used is ineffective.

The National College has pioneered programs in these fields,
as has the National ‘Conference of Juvenile Court Judges. These -
programs can be held in every state and we are ready and eager .

to doit. Tell us if you are interested in your state.

Finally, nearly every new judge who ascends the bench does -
so with little or no orientation about his tremendously important .
new responsibilities, He needs more help than that. He needs .
and can be given a short orientation course. It can be made -
available in states with a rapid judicial turnover or in a state
with a new judge only every other year. We have designed and .
are attempting to fund such a course. It would be directed to .
local needs, would not be in depth or highly sophisticated, and .
could take from two to five days before the new judge hears his
first case. It would help him to avoid the more obvious errors, -
show him some of the resources he has in-local and state, public,

and private agencies.
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The demand still far ocutweighs supply but we hope to meet the
demiand shortly.

There are some 20,000 judges of courts of limited jurisdiction
in the United States, We often say these are our most impor-
tant courts because they affect the most people by far and they
give most people their only contact with, and their only image of

" the courts. ‘The judges of these courts usually have the least
staff support. the poorest facilities, lower pay and status and the
least aid from the people who are working to improve our sys-
tem of justice. ‘These judges have all the same needs, and more,
for training and for continuing education as do the major trial
iudges and the appellate judges. The two organizations I men-
tigned, The National Conference of Special Court Judges, an ac-
tivity of the American Bar's Section of Judicial Administration,
and the North American Judges Association are striving mighti-
ly to begin to provide the programs needed. They need all the
help they can get.

For appellate and major trial court judges there-are still two
important areas where almost nothing is available. Judges
need, and know that they need, a better understanding of human
nature, of behavior and how it is modified. The behavioral sci-
ences have made rapid strides in the past ten.years and we are
nnt getting the benefit of it. We can't sentence intelligently with-
out the best available information about behavior and its modifi-
cation. We know we must demand proper correctional facilities,
but we don't know what is effective and what is not. We only
know that much of what is now used is ineffective.

The National College has pioneered programs in these fields,
as has the National ‘Conference of Juvenile Court Judges. These
programs can be held in every state and we are ready and eager
to do it. Tell us if you are interested in your state:

Finally, nearly every new judge who ascends the bench does
so with little or no orientation about his tremendcusly important
new responsibilities. He needs more help than that. He needs
and can be given a short orientation course. It can be made
available in states with a rapid judicial turnover or in a state
with a new judge only every other year. We have designed and
are attempting to fund such a course. It would be directed to
local needs, would not be in depth or highly sophisticated, and
could take from two to five days before the new judge hears his
first case. It would help him to avoid the more obvious errors,
show him some of the resources he has in local and state, public,
and .private agencies. '
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Provid?ng the best methods of selection, tenure and training of
judges will do as much as anything we could do to improve not
only the actual performance of our system of administration of
justice, but also the public acceptance of that peyrformance.

. The results will be well worth ihe efforts. .

GOOD JUDGES»MUST BE COMPENSATED
‘ by .

GLENN R. WINTERS

Executive Director, American Judicature Society

LR I 213

The. pro.blem of maintaining a corps of well qualified judicial
personnel in the nation’s courts has many aspects.

1.. Determ'mation of just what qualifications are to be looked
for in selecting persons to man the bench;

2.’ A method of selection of judges that will help to -insure
having such persons as judges and exclude persons who do not
meet those standards;

-3. Standar@s.of judicial compensatiori which will make judi-
cial office sufficiently attractive to induce lawyers with judicial

qualifications to give up their law practice and accept a judicial
career;

4. Security of tenure so that lawyers who have taken that
step may have reasonable assurance that if they do their work
well they may continue in office and not be forced to go back
and rebuild a law practice;

. 5. An adeqpate retirement program so that when the proper
tl.me comeg a judge miay retire with dignity and without finan-
_(iclal hardship, whether because of age or physical or mental abil-
1y,

6. A fair procedure for involuntary retirement of a judge

:‘Vho is no longer able to do his work and does not voluntarily re-
ire; ‘ B o

of judicial conduct; and

8. Fair and effective means of enforcing standards of judicial

;ogguct for the protection and benefit of both the judges. and the
ublic, “

' 'I.‘his total “spectrum” of judicial personnel standards has been

divided for purposes of this program, three ways. Dean Hyde

, has already discussed methods of selection and tenure of well
: 175

7. Fair and reasonable standards of judicial ethics(‘énd codes
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qualified judges; Judge Burke will follow with his treatment of
procedures for involuntary retirement and removal of judges for
disability or misconduct, My assignment, compensation and re-
tirement, T modestly suggest, completes the picture and ties it all
into a unified whole. Adequate compensation and refirement

provisions are important to selection and tenure because unless

these are adequate no method of selection will succeed in bring-
ing the best qualified judicial candidates to the bench. Ade-
quate compensation and retirement provisions are equally cru-’
cial to fair, considerate and effective handling of the rare in-
stance when for any reason the public interest requires that a
judge be asked or compelled to step down from the bench, since
very ‘often veoluntary retirement by request or involuntary re-
tirement by order of a court or commission is by all odds the
most satisfactory solution.

How much should a judge be paid?

It would be as difficult to answer that question from the plat-
form as to answer this one: What size hat should a judge
wear? In fact it would be much more difficuit, because if you
know the size of a man’s head you know the size hat that would
fit him. But many factors enter into the determination of what
the size of his salary should be.

A good beginning is to observe that in our country, unlike
many European and Asiatic countries, the judicial career is not
- separate and distinct from that of the lawyer. In our country
lawyers and judges move back and forth from one to the other
in both directiens. This means that in effect judicisl office is
one of the job opportunities that are open to lawyers, along with
private practice, house counsel, government attorney, and oth-
ers. :

More impertantly, it means that in seeking lawyers for judi-
cial posts, the judicial branch of the government is competing
with other employers of lawyers, including self employment.
Thus, a very important consideration in the fixing of judicial
salaries has to be—what is the current market value of the legal
talent which we would like to have on the bench? That last
question was phrased very carefully. It might have been word-
ed—how much salary do we have to pay to fill these jobs? Put
that way, the answer is, very little. There are lawyers in every
jurisdiction who could be found for almost any judicial office at
a very low salary level. " The reason is, of course, that in any
group there are those with high potential for achievement and
for earnings; along with the many who are run-of-mill; and in
every group some who are barely able to survive on a minimum
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basis. Even with very low salaries there are some lawyers who
could not do as well anywhere else, and if you are willing to ac-

- cept that type as judges, then why pay more?

The reason for paying more is that most people accept with-
out argument the proposition that. the public deserves something
better 1.:han minimum legal talent in those lawyers who are hired
to preside over the courts of justice, where any day any citizen’s
property, liberty or even life may hang in the balance.

How much then? Shall we find out how much the wealthiest
lawyers are making and offer the same amount, or is it actually
possible to get judicial salaries tog high? As far as I know, no
jurisdiction ever tried this, and perhaps that is évidence enohgh
of a consensus that it is indeed either not necessary, not: desira-
ble or not feasible to match the biggest earnings of the top-flight
members of the bar. This is probably at least in part because
such an unseemly scramble of competition for judicial posts
would result that it would actually harm the judicial image. ’

Let us imagine a scale on which 100 represents the eéarnings
of the best paid members of the bar and zero represents the
earnings of the marginal lawyers who are barely able to survive.
Wg have already ruled out both extremes as undesirable for ju-
dicial salaries. Haif-way between, at 50 on our scale, presurha-
bly is the level of compensation of the average lawyer. At 25 or
30‘ is the below average lawyer who is getting along but not
doing very well; at 75 or 80 is the superior lawyer who for one
reason or another is not making a fortune but who is doing bet-
’Ferrthan most of his professional brethren. Isn’t it rather clear
JUSTI from the drawing of the picture this way, that this Iast-de-’
scribed man, and not the average or below-average, is the one
we want to try to get for a judge? - ' '

‘This Is a salary range that is capable of fairly definite ascer-
tafnment. Probably every state bar association has done some-
tpmg about compiling statistics on lawyers’ earnings. Once this
figure has been identified, it is only a starting point, since many
other factors enter into the determination of just what the opti-
mum salary should be for a given job.. Without undertaking an
exhaustive list T suggest among others the following: ’

1. g}ost of living. Many judges whose salaries are fixed by a
st’ateWIde standard receive cost-of-living supplements because of
higher expenses in the particu}ar locality in which they live. '

2. A salary differential may be offered ta offset unifavorable
feature.s o§ the job such as uncertainty of tenure, or assignment
to service in a remote or unpopular location, or a less attractive
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judicial assignment. However, at the risk of dissent from the
next speaker, I suggest there is not much basis for drawing a
distinction on this ground between the judge of the general trial
court where all cases great and small are tried, and the judge of
the appellate court which looks over that trial judge’s work and
tells him what he did wrong. The higher the skills at the trial
level, the fewer mistakes and the less there is to be done at the
appellate level. Indeed there is good justification for the propo-
sition that the most demanding and therefore in theory the most
expensive judicial post should be that of presiding judge of one
of our major trial courts. -However, that man’s administrative
role probably entitles him to only a modest differential if any
over the trial judges on his team who are on the firing line day
after day.

3. The third factor which affects amount of salary leads di-
rectly into the second major division of my assignment—retire-
ment compensation, since the adequacy or inadequacy of the
pension plan is all<important in determining adequacy or inade-
quacy of the salary.

‘The “seven ages of man’ which Shakespeare described are
common to us all, and every person has the problem during his
earning days of making some kind of preparation for the inevi-
table time when, if he is still living, he will no longer be able to
earn a living. Social security attempts to do a minimal some-
thing about this for everybody, but it is not enough. The pru-
dent and thrifty lay away savings against that day, and insur-
ance companies provide annuities which may be purchased to as-
sure that no matter how long one lives those savings will never
be exhausted. This saving for old age is one of the current obli-
gations of a man in middle life, as surely as the payments on his
home and the education of his children, and unless he is an im-
provident spendthrift he must make a place for it in his budget,
no matter how tight that budget may be.

This points up the fact that current salary and retirement
compensation are in faet inseparable parts of a total compensa-
tion picture, and that neither one can be realistically evaluated
except in relation to the other. A well designed and adminis-
tered judicial retirement plan can provide for a judge's old age
at lower cost than is possible if the same amount of money is
paid to the judge in salary and he is left to purchase his own re-
tirement annuity at commercial rates. (I say well designed and
administered, because there have been poor retirement plans

that were unsound and were probably more expensive in the

Iong run than commercial insurance.)
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Viewed in this light, two things are clear:

1. The taxpayers will get more for their money if the funds
that are allocated to the judges go in part for salaries and in
part f:’or a state-operated retirement plan than as if all goes to
salaries which must not only provide for the judge's retirement
(and other expenses) but .also pay a profit to an insurance or
annuity company.

2. The only rationale for asking the judge to make his own
contribution into the retirement fund is one of politics or expe-
diency in getting the plan adopted. It is somehow easier to say
“Look., the judges are chipping in too; for every dollar the staté
pays into his fund the judge is putting in one of his own.”
That sounds good, but for the full-time judges all of those dollars
come from the same source, the state (or county or city), and it
is really only more bookkeeping for the state to pay a part of it
%nto the fund direct and the rest of the money to the judge who
lI‘l turn pays it into the fund. Thus, the non-contributory pen-
sion plan makes the most sense. All pension plans should make
it possible, however, for the Judge to make an additional volun-
tary contribution into the fund if he wishes, and it is now every-
where possible, I think, for him to do this in such a way that he
does not pay income tax on that money until after retirement, at
the lower rates which will then prevail. ’

Among all these words I still have not given you a. concrete
answer to that first question, how much should a judge be
p.aid? _In 1961 the American Judicature Society launched a na-
tl.on-wxde campaign in behalf of improvements in judicial sala-
ries, .and at that time as a result of a careful study of existing
3ufii01gl salaries, attorneys’ earnings and many factors, a deter-
mlnathn was made and rather widely publicized that no judge‘
of a trial court of general jurisdiction anywhere in the United
States should be paid less than $15,000 a year. This was an-
nounced in connection with the Society’s biennial judicial salary
survey, which comes out in every odd-numbered year with latest
figures as to judicial salaries and pensions in all jurisdictions.
Nobody ever has challenged the thinking on which it was based
except to observe that in order to remain equally appropriate it
musf: be revised to keep up with rising prices. Thus from time
to time during the intervening ten years the basic $15,000 was
upped a thousand or so at a time until in the 1971 survey, re-
leased in the December 1970 issue of JUDICATURE, the ’sug-
gested minimum for a general trial judge is given as $19,000.
How does this compare with what is actually being paid? ,

The current survey shows that in only 11 of the 50 states are
any general trial court judges paid less than $19,000. No state
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now pays less than $15,000. The median is $22,250. In 35 ju-
risdictions, however, some or all general trial judges are paid
less than that median, and the situation is much worse in the
courts of limited jurisdiction, in some of which full time judges
are living on as little as $5,000 a year.

Three minimum standards recommended in past American Ju-
dicature Society judicial compensation surveys provide a partial
guide in evaluating current judicial retirement plans. They are:

1. A pension or retirement benefit of at least 50 per cent of
the judge’s last salary.

2. Minimum service requirement of 10 years.
3. Some provision for disability and death benefits.

Similar standards appear in the new ABA Section of Judicial
Administration Handbook, distributed at this meeting.

The December survey showed 18 states at or below the 50 per
cent minimum figure, with 6 states paying two thirds, 14 as
much as 75 per cent and two up to 85 per cent. Fourteen states
provide non-contributory pensions for some or all of the judges,
others make deductions of from two to as high as 1234 per cent.

The mechanics of maintaining judicial compensation at satls-
factory levels is a problem for which no satisfactory solution has
yet been found. Judicial salaries are set mostly by legislatures,
or local bodies of similar character like city councils or county
supervisors. The money comes from taxes, and those people are
under strong pressure to hold down expenditures and thus avoid
tax increases. No item, such as judicial salaries, is likely to be
increased on the budget committee’s own motion. Increases in
expenditures are made only reluctantly after a showing of neces-
sity.

Who is to make this showmg for judicial salaries? In the
long run, in this cruel world, nobody tries very hard for any-
thing that is not in his own behalf, and that is why time after
time, when nobody else would do it, judges have swallowed their
prlde and gone down to the legislature to plead the cause of judi-
cial salaries. This is unsatisfactory-for three reasons:

1. It is a poor use of the judges’ time. They should be back
in the courthouse doing the work that only they can do.

2. It is a humiliating pose for them and a degradation of the
judicial image. Someone else should plead this cause for them.

3. They are not particularly effective as lobbyists. They
have little “clout” in the legislative chambers and it is all too
easy for hard-pressed and indifferent legislators to listen with
only one ear, put them off with half-hearted stalls, and ‘push
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them around. The judicial branch has neither purse nor sword,
and someone’s sword is needed to open the purse.

The job of carrying the ball for adequate judicial compensa-
tion really pertains primarily to the lawyers, They have the
self-interest necessary to justify it in their need for well quali-
fied judges before whom to argue their cases. A poor judge can
be both frustrating and expensive to the lawyers who appear be-
fore him, and they do indeed have a substantial self interest in
upgrading the quality of the bench. Also, in making it less dif-
ficult for some of their number to answer the call to judicial
service,

But this is not the lawyers’ interest and responsibility alone.
Courts are not just for lawyers and judges, any more than
schools are for teachers and principals or hospitals for doctors
and nurses. Schools are mostly for the pupils, hospitals are
mostly for the patients, and courts are mostly for the people—
the citizens of the community who from time to time appear in
them or go to them for justice.

That is why all of the aspects of Judlclal administration, in-
cluding these of judicial personnel, and, of course, this one of ju-
dicial compensation, are a problem for the public at large, and
every citizen organization and every individual citizen owes it to
himself and to his community to take an interest in seeing to it
that judicial salaries and retirement provisions are up to par.

This is not, let me emphasize, for the sake of doing something
for those judges. Certainly, the judges are people, like the rest
of ‘us, have rent to pay and children to educate, and the laborer
is worthy of his hire wherever he labors. But the rationale that
will do the job is not what the judge deserves, but what it is nec-
essary to pay to get for the public 'the judicial service it de-
serves.

I once read about a laboring man who came hiome in the eve-
ning and told his wife he had been working that day in a
wealthy home and they had been having blintzes for dinner, and
they looked so good he wanted his wife to make blintzes for him.
She protested that the recipe called for a cup of cream and she
had no cream. He said ““use milk.” She said it called for a doz-
en eggs and she had no eggs. “Make them without eggs,” he
said. The same went for several other important ingredients.

She made the blintzes and set them before him. He tasted
them and then he said, “I can't see why those rich people like
blintzes so well, anyway.”

If we are to have the judicial service we need, we must put in

all of the essential ingredients. Adequate compensation for
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judges is one of ‘them, If we skimp on it, whose fault is it if the
product is not to our liking?

GOOD JUDGES MUST BE PROTECTED
by
Louis H. BUurkE

Associate Justice, Supreme Court of California

As future historians trace the development of judicial admin-
istration in the United States, certainly one of the most signifi-
cant steps that they will note was the establishment by the
American Bar Association in 1961 of the Joint Committee for
the Effective Administration of Justice, with Mr. Justice Tom C.
Clark as its head. The function of the Joint Committee was to
enlist in a crash program all of the 14 organizations working na-
tionally in the field of judicial administration, to assess the work
of each and to attempt to focus attention upon the major areas
which require improvement. The important and impressive
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as Dean, has spoken to you on the first standard, namely the
methods of selection of judges on the basis of merit. Mr. Win-
ters has covered the subject of adequate compensation with fair
retirement benefits, and it is my privilege to discuss the subject
of tenure and the discipline and removal of judges for cause.

It is conceded by substantially every student of the subject
that to induce the best possible lawyers to leave private practice
or public office and to accept judicial appointment they must be
assured of continuing in office, of tenure, until retirement age,
subject of course to good behavior. For this reason and aiso to
assure judicial independence federal judges are given life ap-
pointments.

It is also conceded that given that tenure, independence and
security, there must be workable methods for removing judges
from the Bench who become physically incapacitated, evidence
senility, are otherwise mentall