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As a research agency, the National Institute is interested in exploring 
the tradeoffs involved when one aspect of the administration of justice is 
altered. When the U.S. Supreme Court in 1972 handed down its decision in 
Argersinger v. Hamlin, mandating that counsel be provided for all defendants 
who faced the possibility of i~carceration, the Institute decided to fund a 
study of its implementation. 

To dinseminate the research findings, the Institute sponsored a 
conference in October 1976 for more than 115 members of the legal profession. 
Experts in the field wrote position papers and conducted workshops on various 
aspects of implementation. 

These proceedings include a summary of discussions on important issues: 
appointment of counsel; defender or counsel management; eligibility; 
legislative and rule changes; determination of needs and demands; and 
measuring the effectiveness of counsel. The report also includes the major 
addresses made by then-Deputy Attorney General Harold R. Tyler and Dean 
John F.X. Irving, of the College of Law, Seton Hall University. 

The Institute hopes that this conference report will contribute to a 
better understanding of the problems associated with delivery of legal 
counsel to indigent defendants. 
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Director 
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FOREWORD 

Cheryl Martorana 

Director, Courts Division 
Office of Technology Transfer 

Law Enforcement Assistan~e Administration 

As most of you know, the Argersinger decision, which held that no person 
may be imprisoned unless he was represented by counsel at his trial, was 
handed down by the Supreme Court in 1972--over four years ago. It might seem 
strange that we're still trying to determine how to implement that decision. 
In fact, however, the reason for considering it now is not the decisionmaking 
by the Supreme Court, but the publication last year of a research study by 
Boston University's Center for Criminal Justice, sponsored by the National 
Institute, to see how the decision was being implemented in the s~ates and 
make recommendation on how to improve the quality of representation being 
provided to indigents accused of misdemeanors. 

When the Court handed down the Argersinger decision, both the Justices 
themselves and a number of observers, including those who would be responsible 
for implementing the decision, expressed much concern. Their concerns per
tained to whether it was even feasible to speak of implementing the decision. 
There was speCUlation about what results would be produced within the criminal 
justice system by adding such a major burden to it. Jurisdictions that had 
been having difficulty supplying counsel in feluny cases would now have to 
supply counsel in ten times more cases than they had previously. 

The Boston University study, directed by Sheldon Krantz, was an effort 
to look at all the implications of the decision and analyze the practical impact 
on the courts. Further, the researchers tried to look for those jurisdictions 
which seemed to be doing a good job and use their experiences as a basis for 
recommendations to other jurisdictions faced with the same problems. The 
Center staff then took an in-depth look at the operation of the indigent de
fense systems in nine jurisdictions and conducted more preliminary work in a 
wider range of jurisdictions around the country. They concluded that~ for the 
most part, the decision was being ignored or flaunted and that serious attempts 
were being made to override the intent of that decision. For instance, judges 
were openly encouraging waiver of the right to counsel. There were a number 
of jurisdictions where a defendant would have to choose between making bailor 
getting an attorney, because if he made bail (even if it was a $50 bail) it 
was assumed that he should be able to pay for his own attorney. 

The research team's discovery of an alarming lack of compliance with the 
decision prompted the National Institute's interest in increasing the level 
of awareness of the. problem among members of the bar and the judiciary and in 
stimulating more appropriate responses. Although the study report is currently 
available from a private publisher, we determined that it was essential to 
make summary copies of the report available 'throughout the criminal justice 
system. As a result, we distributed copies of thE' report to some 6,000 
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officials throughout the united States who would be in a position to act upon 
the recommendations in it. These officials included trial judges, district 
attorneys, and court administrators, in addition to public defenders. 

Now it is appropriate to consider and discuss the implications of the 
study's findings and whether recommendations for improvement can be made to 
work. LEAA and the Institute also looked to this conference as an opportunity 
to get ideas about how to build on the work that has been done and determine 
ltlhat kind of follow-up activity is required. 

vi 

INTRODUCTION 

Geoffrey M. 'Alprin 

Director, Office of Research Programs 
National Institute of Law Enforcement and Crim~nal Justice 

The research effort that forms the focus of this conference is one of 
several Undertaken by the Institute to analyze and improve the quality of 
counsel available to indigent misdemeanants. We have also sponsored a major 
national survey of public defenders on issues relating primarilY to the quality 
of representation. 

This survey, conducted by the National Legal Aid and Defender Association, 
focused on four issues: plea bargaining practices, the relative cost of 
assigned counsel ai1.d public defender systems, obtaining the mos"':, effective 
use of support personnel, and the accessibility of legal counsel to defendants. 

A report is now being completed, but the initial survey findings verify 
what many of us already know--that in many jurisdictions there is generally 
little adequate legal representation, especially in misdemeanor cases. For 
example, in 60 percent of the defender systems surveyed, a misdemeanor's first 
access to legal counsel occurred at the first court appearance. In another 
20 percent of the systems, ~ounsel's first contact with. the defendant was 
made after the first court appearance. With regard to workloads, some 13 
percent of the chief defenders responding to the su~vey indicated that full
time attorneys on their respective staffs handle in excess of 500 misdemeanor 
cases annually, and that verI-little preparation time goes into the average 
misdemeanor case. Twenty-eight percent said the average preparation time is 
one hour or less, while another 31 percent said it was about two hours. Less 
than 15 percent of the chief defenders reported an average preparation time 
of four hours for a typical misdemeanor case. 

These kinds of statistics are being verified in another research project 
that is also just being completed. It studies the opposite side of the coin-
the defendant;,,', rather than the lawyers', perspective on the criminal justice 
system. This project, conducted by Jonathan Casper of Stanford University, 
studied 600 defendants--200 each in Baltimore, Detroit, and Phoenix. It has 
found that about two-thirds of the defendants who had public defenders spend 
less than a half hour total time with their respective attorneys. Nearly 
half of this group reported that they spent less than 10 minutes with counsel. 
In view of these findings, it is not surprising that nearly half of the public 
defender clients participating in this survey felt their attorney was on the 
prosecution's side. 

People working in the criminal justice field know full well that the kind 
of legal representation available to a foor person is in no way comparable to 
that which can be obtained by a person who can afford to pay. Perhaps nothing 
can be done about that. The rich will probably always have more careful and 
more precise legal representation than will the poor. However, the first 
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obligation of those who operate in the public sector is not to see that the 
quality of representation is necessarily equal, but to ensure that the repre-· 
sentation provided to the poor is at least adequate, that it meets minimum 
standards. A defendant i~ a criminal case spending 10 minutes with an attor
ney does not meet anyone's idea of minimum acceptable standards for effective 
assistance of counsel. 

To determine whether m~~um requirements were reing met, the Institute 
awarded NLADA another grant that resulted in the development of an evaluation 
design for. defender offices. This model instructs an outside team of evalua
tors in the specific items that should be available in any defender agency 
seeking to meet minimum requirements for effective assistance of counsel. It 
also provides detailed instructions on both the substance and procedures to be 
used in assessing a defense delivery system and contains a manual that can be 
used by defender offices to evaluate their own operations and identify areas 
where they do not meet minimum standards. 

We hope that through meetings such as this one, in which the needs of 
the indigent defense system are discussed, and through the use of evaluation 
tools we have helped develop, an awareness of the needs of the defense bar and 
of methods for improving the public defense aspects of the criminal justice 
system operation will be realized. You may not agree with the position papers 
presented in the workshops. You may not agree with all the potential ways to 
reduce the defense workload through legislative and procedural changes recom
mended by the researchers at ~~e Boston University Center. But we hope that 
you will be more infonned of the options a"ailable for improving the operation 
of the defender system, and that you will be enthusiastic enough to try to 
implement some of the more promising f~ssibilities in your jurisdiction. 
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Address By 

John F. X. Irving 
Dean of College of Law, Seton Hall University 

It has been said that you can judge a society by the way it deals with 
its offenders, its unfortunate. If so, we are not ready to be judged. It 
has also been said that the way we treat the indigent in trouble, the elderly, 
and the troublesome child tells us something about ourselves, but, we don't 
want to hear it. They say we can see in the young drug abuser our own latent 
dependencies gone wild, but we refuse to face the possibility that this may be 
so. They say the juvenile court is a great experiment that hasn't worked; that 
the criminal courts, in our inner cities at least, are in their death throes; 
and that the municipal courts in many communities--the misdemeanant courts--are 
the poorest examples of American justice. And unfortunately, they are the most 
visible. 

If all these allegations are true, then we have not reacted in a healthy 
fashion to our problems, just as our legal profession responded to Watergate in 
a most feeble fashion. 

I \vould suggest that in fact we cannot react because of emotional shell
shock that affects us all. We have witnessed enormous waste of federal state 
monies, widespread political corruption, scandal after scandal, kickbacks bv 
corpvrations, influence peddling by elected officials, and wholesale violen~e 
for entertainment, and murder for fun. We have lost our ability to be shocked. 
We have seen so many hmnan beings suffer indignities that we ourselves have 
become to some extent dehumanized. 

The right of the misdemeanant to counsel, therefore, is especially impor
tant as a fountain for :rejuvenation of our energies ::.ind enthusiasm, especially 
in directing our attention to the uneven, half-hearted, and, yes, even insincere 
mechanisms and responses to the Argersinger Rule. 

I submit that the right to counsel for misdemeanants could have been pre
dicted a long time ago. The full panoply of due-process rights is still unfold
ing. It seems to me that the day must come when no human being loses a l~gal 

right--ci"il or criminal--without a fair hearing, whatever that may mean. The 
extension of that right, its interpretation, is one of the areas still to be 
defined by leaders in criminal justice. 

We see the inadequacy of the response in volume every day. I regret that 
the implications of Argersinger have not been taken seriously. There is evi
dence of at best a dubious commitment to the Supreme Court mandate, if not of 
insincerity, across the country. I see a lack of full commitment. One judge 
said to me, "I don't care if the Supreme Court of the United States reverses 
me once in a while; I reverse the Supreme Court every day." 
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Recent surveys indicate the inadequacy of the response to the mandate 
to provide counsel prior to any incarceration. A year and a half ago, I 
toured one of the worst municipal courts in the country. The public defender, 
a year and a half or so out of law school, took me through this old building. 
The defender and the police prosecutor shared the same office which should not 
be, and received messages on the same phone. Fortunately, they were civil to 
one another. Neither had a secretary. There was no privacy in interviewing 
defendants. The tapes required by the state supreme court of such hearings 
were inaudible. Appeals, therefore, were impractical. 

I stood in the clerk's office and watched untrained clerks issuing warrants 
for the arrest of indigents. There was no finding of probable cause under oath, 
and nobody raising a hand, saying, "Yes, this is so-and-so." Partially as a 
result of that, many a man was arrested improperly when his son was in trouble, 
because he and his son had the same name. 

When I complained about the fact that all of those jUdicial clerks were 
officers of the court and able to ~ign these warrants and when I complained 
about the violation of the Federal rights, I was told, "We have been making 
progress. Until recently, the signatures were affixed by a handstamp. And now, 
the untrained clerks are signing their names." One cannot help wonder about 
the progress of our times. 

Last June, a student in the seminar I teach on The Administration of 
Justice; Problems, and Remedies, did a survey as part of the seminar require
ment on municipal courts in one co~.ty. I want to mention four of her findings. 
First, the judges played the role of both prosecutor and judge. Second, manYl 
called witnesses back for cross-examination, but some refused to let the 
defender do any further questioning. Three, many judges have the defendant's 
complete record in front ~f them even during the adjudication. Finally, in 
very few instances are the full rights of the defendant explained to him. 

What should be the role of counsel? There is a notion prevalent that 
the role of the defense counsel is to keep the cases moving. I reject that 
notion. At the juvenile level, there's a widespread feeling that the obli
g'ation of the attorney for the child is not to worry so much about guilt or 
innocence, but to work out some rehabilitation plan for him. I reject that. 
Since 1962, the standards have said that the role of counsel for the indigent 
accused of crime--or now of a misdemeanor--is to provide competent, zealous, 
and axperienced representation, and not to be a social worker within the 
court system. How has this role been implemented, and what is the potential 
for providing quality counsel at the misdemeanant level? I think that is the 
overriding question. 

There are three little-appreciated facts about counsel and about muni
cipal and misdemeanant courts. The first, as Marshall Hartman pointed out 
some time ago, is that the Argersinger decision should prompt the legislators 
in each of the states to decriminalize some of the victimless crimes which now 
occupy excessive time of the police and courts. I have not seen that happen. 
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A second observation is that the misdemeanant, so often a first-time 
offender, is exhibiting serious behavioral problems. I have watched many 
of them be dismissed from the court with a warning but without any recommen
dation that they seek professional help. I wonder how many crimes of 
v~olence or suicides could be avoided if we had more sensitive officials 
in misdemeanant courts. I'm afraid that too often misdemeanant courts are 
counterproductive. I'm afraia the defendant is rushed through an assembly-

line 'system, leaves the court, and goes back on the street more hostile to 
society than when he came in. 

I've seen the same things in county jails. I think one of the ironies 
of our joint effort to upgrade our system of justice is that some of the 
facets of the system are making it more difficult for us, in that they 
engender hostility instead of good willi they make hardened offenders 
instead of law-abiding citizens. 

The third observation I would like to make is that, unlike the chaplain 
who traditionally walks the last mile with the defendant, the defense counsel 
helps him take the first step back. Those of us who have been in this field 
for many years believe that the first step in rehabilitation is to give the 
defendant, however hardened he may be, the feeling that he's had his day in 
courti he's had a fair hearingi the judge has heard his side of the casei 
and the disposit.ion is fair. 

Let me make a few recommendations about this general subject matter and 
broaden it somewha't. I would urge, first, that we consider recornmending 'Co 
the National Legal Aid and Defender Association, a far more aggressive and 
ambitious role for itself in terms of advocacy, not only at the misdemeanant 
level, but throughout the entire process of defending PGople accused of 
crime. I also think that those of us who are concerned about organized 
defense must broaden our basis and not talk merely about that, only because 
it appears to many to be self-serving. I think we need to talk about the 
entire court--the needs of the judge, the needs of the prosecutor, and the 
needs of the defense counsel. As we broaden our horizon and concerns, 1, 

think we bring into the defense field people who otherwise would not be 
committed to us. I think we need to recommend merit selection in our 
various states as the preferred process by which people get on the bench. 
The fact of the matter is--and you know it better than I--that the quality, 
the tone, the pace, the integrity of the court, is set by the judge. 

Half of the country has still to adopt the 1937 standards of the 
American Bar Association for jUdicial selection which have been called for 
since 1970 by four or five national organizations or national conferences. 
I urge, that we begin to move more and more toward interdisciplinary 
training. I feel that some of the LEAA funding is counterproductive to 
this extent: that too often we who are defense counselor defender-prone 
gather with one another. We are already converted, presumably. When do we 
sit down with prosecutors and judges and try to look at the total needs of 
the court or the total needs of the system? I fear that the longer we stay 
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off in our own corner lamenting the harshness of prosecu.tion or the hanging 
judges, the more we tend to perpetuate the fragmented system. 

I've made the point in some of mY speeches that the tragedy in the war 
on crime is that the only side organized is crime. After watching this for 
some 15 years or more, I think that one of the great weaknesses is our 
failure to adopt the standard that has been preached for at least as long. 
That is: the role of the defense counsel is not only to relate to the defen
dant, but also to look over one's shoulder and to enlist community support, 
to educate the community, to create citizens' committees within our own 
communities and statewide. They can give us a broader base and can look at 
the needs of the criminal, felony, and misdemeanant courts. In so doing, 
they can see and can be persuaded of the great and pressing needs of defense. 

I also think we ought to have the genuis to match supply and demand. 
In legal education, people are wondering about the purpose of the third 
year of law school. Students themselves are wondering. Tom Clark and others 
have said, "Let's make it a clinical year. II Justice Brennan has suggested 
greater use of law students in order to make counsel available at the mis
demeanant level. without fostering malpractice by law students or incom
petency of counsel, can we not create a system in which that supply of 
talented men and women about to enter the profession can be matched up with 
that enormous demand for legal services, at least at the misdemeanant level? 
I see no reason why we cannot. We haven It, ,done it so far. 

Let me conclude with two observations. There is a motion picture--The 
Wizard of Oz--originally intended for children which has now become a 
classic. It's a classic because it represents and personifies the deepest 
aspirations of all of us for the kind of lives and careers we wan't. The 
scarecrow asks for intelligence and a brain, and goes on that yellow brick 
road looking fOL magic. There is the tin man who asks for a heart and for 
compassion. (Without compassion, we are all tin men.) And there is the 
cowardly lion who asks for courage, the kind of courage that you and I need to get 
through each day, to achieve our goals, to advance our careers. It seems to 
me that what we need in relation to defense services is intelligent planning, 
the compassion, and the courag-e to say: "The misdemeanant courts are simply 
not good enough. We are not going to let this continue any longer. We are 
going to stand up and say, 'Halt, we've had enough of the factory, assembly-
line system of justice. We want something that really smells like and 
tastes like and feels like the f:r.esh air of honest justice. 'II 
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Defenders are very special people, because they represent the very best I 

tradition of the profession, reaching out for those who are unfortunate. ' 
They represent those best traditions at a time when it's very important for 1·-." -],' 
our beleaguered profession to look to its traditions. I would say, as one 
lawyer to another, that the history of this country indicates that whenever L ~ '" 

any monopoly fails to extend its services and its product to all citizens, t' I 
the monopoly itself, of necessity, must be destroyed. Time is against our -] 

over dispersal of legal services I" and yet be unable to come up with aW _ 
pattern which makes competent, zealous, and experienced legal services 

One of my favorite quotations is from Oliver Wendell Holmes. It is one 
I think of, and have used in talking to defenders, since I believe that 
maintaining the rights of indigents is "where some of the action is" in 
terms of reassessing and reaffirming the dignity of our orofession and the 
dignity of man. Holmes said, "Every man must be involved in the actions and 
passions of his time, at the risk of being said never to have lived." 

Thank you. 

profession in trying to say, on the one hand, IIWe want to have total control t'.:,'1,I. ,'_-_]-, 

available even at the misdemeanant level. 
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Address By 

The Honorable Harold R. Tyler, Jr. 
Deputy United States Attorney General 

It has been my view since 1972 that the Supreme Court had a good notion 
about giving some strong Sixth Amendment clout to the issue of counsel in 
criminal cases, but that it did not practually anticipate the problems that 
would arise from the mandate of Argersinger v. Hamlin. 

The excellent monograph written by Sheldon Krantz and his associates at 
Boston University is, in a few well-chosen words and a few tightly-packed pages 
a damning survey of most of the problems which affect our criminal justice 
system. It provides a precise analysis of the holdings and dicta set forth 
in what I consider one of the less inspiring opinions to come out of the 
Supreme Court in my professional lifetime. Justice Douglas, writing for the 
majority, certainly did not write an opinion that was up to his usual high 
standards. I do not think that the concurring opinions were any better. 
The trouble was, and lS, that the opinion sets forth much information that 
is either totally false, in the experience of those who work in the system, 
or totally misleading. Sad to say, I do not think my own Department, through 
the amicus briefs submitted by the Solicitor General's Office, contributed 
much in the way of accurate information or sensible ideas to the deliberations 
of our high court. I believe that the case has perhaps created more problems 
than it ever should have, and that it will continue to do so for some time. 

I do not intend to parse Argersinger. But, since the case was handed 
down, there are so many things that have not been done, either by the legis
lature or the judiciary, that there is some cause for despair. To begin with, 
Argersinger illustrates very apt.ly and precisely the sad fact that in this 
our Bicentenary there has been no significant change, either on the federal 
level or on the state and local level, in the substantive criminal law. 
This illustrates our inability, or our unwillingness, or perhaps both, to 
grapple wi'th the great issae of decriminalization. If ever one judicial 
decision provided the incentive to do so, Argersinger is that decision. 
But now, in 1976, we know that we have spent almost 10 years on the federal 
level, without being able to enact what is currently known as 8-1, the 
proposed federal criminal code. Obviously, passing a federal criminal code 
will not deal with the thousands upon thousands of cases affected by the 
holding in Argersinger v. Hamlin. But, the federal government should be a 
model for state and local jurisdictions in coping with issues such as decrimi
nalization and in reviving, if you will, sensible, sound principles of sub
stantive criminal law in the united States. 

It's very popular to say that the crime problem and all the politics 
that surround it really date back to 1968 and the federal statute of that 
year, which, among other things, created LEAA. But it doesn't take a 
student of nineteenth-century American history to know that the crime problem 
is deeply rooted in our society and has been for more tha::l 200,years. We 
proceed, as usual, to recklessly ignore the fact that we have been unable to 
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come up with a sensible definition of IIcrime. 1I Anyone who has read the 
appellate decisions of any of our court systems in this country in the last 
decade will agree that very, very few deal with substantive criminal law 
problems. They all deal with procedure, and they aren't very inspiring. 
They aren't very sensible, and they aren't very well written. 

Now ~ in the monograph of Sheldon Krantz and his associates in Bos'ton, 
there is .a discussion of the implications of Argersinger for police prac
tices, or, more precisely, the options which the police have available to 
them. There is a discussion of lIintervention," or "criminal diversion,lI 
which the monograph writers think is a principal responsibility of the judges 
and the courts. There is a discussion of our shabby legal services, and 
our inability to make up our minds as to just how we wish to deliver those 
legal services. 

My own view is that a mixed system--partly private, partly public-
should be advocated. But, sadly, in 1976 there is ample evidence that the 
organized private bar of the United states is still largely unwilling to 
participate in criminal cases, particularly the kinds of criminal cases 
that clutter our courts. The most important courts, so far as our public 
is concerned, are the local courts that handle misdemeanors and so-called 
minor felonies. 

I hope that, when I resume private practice, I will remember those 
words. I should, and so should every other private lawyer. It is certainly 
no credit to our profession that we're turning out more law students than 
ever before but really doing nothing to encourage good private attorneys to 
participate in criminal cases. 

Not long ago, the New York Da~ly News did a series on the implementation 
of the Criminal Justice Act of 1964, as amended, in the Southern and Eastern 
Districts of New York. It was determined that relatively few private lawyers 
handled the bulk of the criminal cases, that is, that there was no spreading 
of the defense burden across the entire bar. The articles tended to cri
ticize the courts and those few private lawyers who got most of the fees 
simply because they did most of the representation. In my opinion, that does 
not go far enough. The real reason the system isn't working the way Congress 
hoped and intended is the absolute failure of most private lawyers to turn a 
hand and represent unpopular, scruffy, inarticulate, mal-educated offenders 
in cases of no great public notoriety which create or suggest no substantial 
legal issues of great interest. 

If this is so in two of the largest federal courts in this republic, 
just think what the situation is in the big-city courts and the small-city 
courts. It is a sad thing, and one for which the private Bar bears major 
responsibility, but which it never even discusses, so far as I know, because 
the committees which work on this don't, in my judgment, get the audience 
they deserve. 

One other thing which is hinted at and discussed briefly, but quite 
perceptively, in the monograph is the issue of prepaid legal services. 

~o 

Prepaid legal services, of course, are now supposed to be getting their 
innings. But, as Krantz et ale point out, in order for those services to 
really cover the field suggested by the Justices in Argersinger, there will. 
have to be a built-in condition that these plans or policies mandate legal 
representation in misdemeanors as well as in more serious cases. Otherwise, 
there is really no way to expect that prepaid legal services or group plans 
will work. One reason is that most people assume that they'll never commit 
a crime or that they will never be caught committing crime. 

Something has to be done. When I say that I would support, as the 
writers of the monograph obviously do, a mixed system, I am referring to a 
system that would include private lawyers, who should be encouraged and 
required to come into the system at all levels. 

Secondly, we cannot ignore the expertise and dedication of the legal aid 
societies and public defender organizations which do great ~vork when they're 
not overburdened. But there are those of you here who know, because you'r~ 
in these organizations, what we've done since Argersinger. We've just 
dumped these cases in those 15 states or so which have tried to do something 
about the Argersinger holding since 1972. And when you get cases dumped on 
you, you can't, no matter how good you are, do much about the ordinary case, 
even where imprisonment is likely to follow conviction. You just can't give 
it the attention it deserves; nobody is that good when they're that over
worked. 

Finally, there should be thrown into this mix, as I have suggested, 
some kind of sensible application of the prepaid medical-plan concept. 

Another important point is hinted at in the literature since Argersinger, 
namely, the clear need for objective, all embracing data about what goes on 
in all of the courts in this country, most particularly those courts which 
handle the kinds of cases discussed in Argersinger. In the Department of 
Justice, we now spend $60 million a year for various information systems, 
most of which are of relatively little concern to the people who work on them 
or who receive answers or results from them. The data are prepared by those 
who probably cannot, no matter how hard they try, be objective in disseminating 
and reporting those data. They are law enforcement agencies, they are bureaus 
of prisons, and so on. What we need is a single, economical mechanism for 
the collection-and dissemination of data that everybody knows are objective, 
as well as readily accessible. We have nothing like this in the United States, 
despite the activities of the federal courts" the state courts, and everybody 
else. Think what it 'would mean, in trying to fulfill the promise of 
Argersinger, if would could turn to one objective national data center and 
obtain i'nformation. 

. Finally, there is still a lack of sensible criteria of. need, or 
eligibility, for publicly-funded counsel fees. For many years, I struggled 
to identify the proper criteria for determining whether a person was 
eligible to receive legal aid funds in the City of New York. The Federal 
Defender unit is now by contract the responsible office for representation 
in the criminal courts in my part of the state. 
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For many years legal aid had various criteria. They didn't work too 
badly, but they were somewhat difficult, particularly as an increased volume 
of cases began to hit the courts. In the states and localities that volume 
has been an acute problem. It is true, as the monograph writers suggest, that 
we still haven't ~ettled on practical, national criteria. This seems to me 
worthy of further study. It's not a front-line political issue, but it's a 
terribly important issue if we are going to properly serve indigents, or 
people in the middle classes, who get the worst deal of all. The people 
who get the ""orst break, particularly in our federal courts, but to an extent 
in all courts, are not the very rich and the very poor, but the middle class. 
One of the things that I think America has go·t to worry about is seeing to it 
that the criteria are such that even a member of the middle class can receive 
legal services. If he gets caught, let's say, in a huge, complicated, 
white-collar prosecution, trial can go on from three weeks to six weeks to 
six months. Just think what a burden legal fees are for a person making a 
reasonably decent salary and being paid as much as the Bureau of Labor 
statistics says a person above the poverty line earns. Think what it would 
cost such an individual to pay counsel, even at minimum billing rates, to 
handle a trial like that. It's no surprise to any of us who are in the 
business to know ·that very frequently in Sec!uri ty and Exchange commission 
fraud cases or any other kind of big, whi te-·collar cases, men and women 
plead guilty in part because of this phenomf:non. Now, if this is true in 
our so-called higher courts, it is obvious that the situation is even worse 
in our lower courts, even though trials there tend not to last so long. You 
have the situation of a breadwinner who ha::J a perfectly decent job, who has 
to go in for calendar calls, pretrials, plea bargaining sessions, and all 
those other arcane things that we have dreamed up in the mid-twentieth 
century and pass off as a viable criminal justice system. That takes time 
and it takes money. We cannot ask the le9al profession not only to respond 
as lawyers, but also to finance this kind of thing by their own sweat, 
their own time, and their own efforts. 

It is probably true that one of the reasons the private Bar has not 
come into this field with anything approaching decency and alacrity is the 
financial burden of doing so. When I have criticized the private Bar to 
the extent that I have, I should in fairness point out that lawyers might 
try to get their feet wet, if they did not have to incur a financial burden 
as well as take time away from better-paying business. 

I hope that the Department of Justice of the United States, though its 
3,500 lawyers do not very often get into this kind of case, will not only 
honor such commitments as we've already made, principally through the Law 
Enforcement Assistance Administration, but that we will do more. This 
includes not only financial and consultant work, which I think we can give 
more generously of, even under the budget constraints of the mid-1970's, 
but also the duty to argue, particularly through the Office of the Solicitor 
General of the United States, for a clear exposition, soundly anchored to 
the Sixth Amendment, of just what the Argersinger decision really means. 
Everybody I know agrees that the Court sooner or later will come up with 
procedures to vindicate the important ideas contained in Argersinger v. 
Hamlin. 
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Presenting the Accused's Rights 
At the Initial Appearance in Court 

To meaningfully discuss the appointment of counsel, we must start by 
asking how the total set of rights is presented during arraig!1IP.ent or "first 
appearance. "1 Although the rig'ht to counsel is only one of the important 
rights to be reviewed with the accused at arraignment, for purposes of the 
Con~erence, it is the most critical. 

Current practices in our busy lower courts indicate that the mass or 
group presentation of rights is most common. The detail with which those 
rights are presented varies tremendously, as does the degree to \l1hich these 
rights are revie~.,ed with each individual defendant. It is difficult to 
criticize the group or mass rendering of rights at the initial court hearing 
because it is so imminently sensible that everyone about to undergo a similar 
set of procedures in a new and strange setting be advised of just what will 
be happening to him or her. Consequently, it is important that this group 
procedure be carried out with exceeding detail and in understandable language. 
In addition, it is highly recommended that when each individual defendant 
appears for the proceedings unique to his or her arraignment or "First Appear
ance," these rights be individually reviewed and an individualized determina
tion made that they are understood. 2 It is advisable that in addition to 
individualized oral inquiry, there be some form of written confirmation that 
the appropriate rights were stated to and understood by the accused. 3 

lThis terminology comes from the Criminal Justice Standards Bench Book 
for Special Court Judges (ABA; second edition; April 1976). It is used in 
preference to "arraignment" because some jurisdictions do not take or require 
a plea at the initial or first appearance of the accused. Chapter I of the 
Bench Book (pp. 8~12) deals with the First Appearance in some detail and in
cludes a judicial "Dialogue for First Appearance." 

2The Bench Book, supra, at page 8 stresses the ,. concept of dignified I 
individualized treatment of defendants" and presen~ the "Dialogue for First 
Appearance" to implement that philosophy. 

3Many lower courts also make a pamphlet available to the accused at 
initial appearance describing his rights in writing. A copy of one used in 
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Generally speaking, the range of rights to be presented to any group of 
new defendants and reviewed with each individually, includes: (1) a state
ment of the charges against the defendant, together with confirmation that 
he or she understands the substance of them;4 (2) a reminder of the Fifth 
Amendment Right not to incriminate himself or herself, and that anything the 
defendant says might be used against him or her;5 (3) a detailed review of 
the right to counsel, as well as the right to appointed counsel, if indigent;6 
(4) a statement of the right to be released on bail;7 (S) a review of the 
right to trial by jury, or other preliminary hearing, and to such speedy 
scheduling of it as may be provided by state law;8 (6) any appropriate rights 
to pretrial diversion applicable to the particular court and/or charges in 
question; and (7) any other rights applicable to the particular court or 
state in which this ini·tial hea:d~g occurs. 

... 
Determining Financial Eligibility for Appointed Counsel 

Whatever the manner and content of presenting the right to counsel to 
the accused! there will come a moment when the judge must make a determina
tion of the question of counsel. 9 Logically, this should immediately follow 
the [~ll presentation of rights. It should also be as close in time as possible 
to the conversation "d.th the individual defendant about his or her right to 
counsel, including appointed counsel, if the defendant is indigent. 10 If 
those rights have been carefully explained, and this inquiry promptly follows, 
tile defendant will be best able to respond to the questions involved. 

a District Court in Michigan is included in this paper, and it is readily 
apparent how a written acknowledgment of these rights could be obtained on a' 
similar form from each defendant. 

4Bench Book, supra, fn. 13, p. 11; ABA Standards Relating to the Adminis
tration of Criminal Justice, Standards on Pre-Trial Release 4.3(b); National 
Advisory Commission on criminal Justice Standards and Goals. Courts, Stan
dard 4.S. 

SBench Book, supra, "Dialogue for First Appearance," p. 9. 

6Bench Book, supra, fn's. 7 and 8, pp. 10 and 11; ABA Standards, supra, 
providing Defense Services S.l, S.2, Pre-Trial Release 4.2, 4.3(6); NAC, supra, 
Courts 4.S. 

7Bench Book, supra, fn. 3, p. 10; ABA Standards, supra, Pre-Trial Release' 
5.1; NAC, supra, Corrections 4.4. 

~ench Book, supra, lIDialogue for First Appearance ,If p. 9. 

9Some readers will question whether a judge should conduct the inquiry 
and make the final determination regarding counsel. For purposes of this 
paper, the predominant judicial role is assumed. 

10Given the large amount of important information to be covered in the 
dial~gue with the accused, some confusion about counsel can be avoided if 
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Some jurisdictions use precourt interviews by probation officers or other 
court personnel to assist in the determination of indigency.ll still other 
jurisdictions use judicially-initiated oral questioning during the initial 
appearance. It seems highly advisable both in terms of efficiency and accuracy 
for there to be some preappearance inquiry conducted by represen~atives of 
the court. This will not only speed up the judicial time required for such 
determinations, but may well ensure that the accused provides accurate infor
mation to the court. In some jurisdictions, the inquiring official makes 
specific recommendations to the court about indigency. 

Nevertheless, no matter how detailed the preappearance interview is, 
and ~owever firm the interviewers' recommendations are, the judge should con
duct an independent inquiry.12 This is advisable not only to act as a check 
on the interviewing party, but also to further promote communication between 
the judge and the defendant. This inquiry may take the form of reviewing the 
factual material obtained through the pre-court interview, or it may lead into 
areas not covered by that interview. It may serve as a form of clarification 
of the concept of "indigency.1I Often the information given during the pre-court 
interview will not be complete or will not be given with the understanding that 
it relates to the question of paying for a lawyer. The judge's personal in
quiry may :r:emedy such misunderstandings. 

Most jurisdictions do not have fixed indigency standards for the appoint
ment of counsel. It is recommended that such be established. 13 One of the most 
frequent criticisms of the lower criminal courts is that no fair standards are 
used for the appointment of counsel, particularly with regard to financial 
eligibility. Much of this confusion would be alleviated if similar courts 
of similar jurisdiction within the same state had similar standards for the 
appointment of counsel. Such standards are not difficult to establish. 
Federally funded legal services programs use them, as do numerous federal and 
state benefit programs. Many public defender offices use them as a form of 
internal checking on their own clientele, Publication and use ot such guide
lines will help remove uncertainty and unequal treatment. I ] 

,[ ,,' ] the judge will review the right early on and then return to it again just 
. before the inquiry necessary to make a final decision. 

I ,.". 11 :[ ~-']"'_""f..,"''''''' An example of this is found in Massachusetts General Laws I Chapter 221, 
, ... Section 34D, which provides that: "Before the trial judge assigns counsel 
, . ,I,', , the probation officer shall prepare and furnish him with a written report 

:l', '. , containing his opinion as to the defendant's ability to pay for counsel. II 

, I J lZBench Book, supra, fn. 16 I p. 11; ABA Standards, supra, The Function of 
" .' the Trial Judge 3.4, Providing Defense Services 6.1, 6.2, 6.3, and 6.4, NAC, It J supra, Courts 13.2. 

. , I.' 130n the other hand, the Bench Book, supra, fn. 16, p. 11, approves the 
',t" J, general, discretionary guidelines of the ABA Standards, supra, to the effect 

that counsel be provided to any defendant who is "financially unable to obtain I . adequate representation ,"ithout substantial hardship to himself or his family." 
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Detennining the Likelihoo_d of Imprisonment 

Closely related to the subject of financial eligibility for appointed 
counsel is the subject of outcome--or sentence--eligibility for appointed 
counsel. Since the Argersinger decision only requires counsel where imprison
ment is the result of a misdemeanor conviction, many jurisdictions have estab
lished some mechanism for predetermining which accused misdemeanants will 
have appointed counsel. That predetermination concep~ largely revolved around 
a hunch,'guess, or "gut feelingl1 about who will and will not go to prison 
upon conviction. Worse yet, it could involve a pretrial review of the accused's 
prior record or known relations with th~! arresting police department. This is 
an intolerable state of affairs. Even rough standa:r.ds such as "the serious
ness of the charge," or whether the judge "knows" ~he accused, hardly promote 
the fair and evenhanded working of the trial system~ Far better is the stan
dard already used by many states that any possibility of going to jail as 
prescribed by the penalties for the charge is sufficient to establish the 
right to counsel. 14 Any standard short of this fixed rule can only lead to 
guess work, to uncertainty of application, and possibly even to the embarrass
ment of justices_who find themselves wishing they . could impose a prison sen
tence after earlier stating or finding that none would be forthcoming. 

Deciding Who the Appointed Counsel Will Be 

Once the acettsed is advised pf ail of his or her rights, and a determi
nation of indigency made, the question ranains about the source of appointed 
counsel. Many jurisdictions rely exclusi'lrely upon public defender systems. 
Other jurisdictions use private counsel, some on an.unpaid volunteer basis. 
Law students participating in clinical px:ograms are another resource. Whilei 
much has been written, and the debate haJ:dly resolved, many valid points can 
be made for a delivery system that used both salaried public defenders and 
the private bar. The potential for the salaried public defender program to 
become the slave or workhorse of the criminal court is all too likely if it 
is the sole agency representing indigents. When the private bar alone rep~e
sents all indigents, its resources are usually stretched so thinly that 
achieving effective representation may be seriously hindered. A mixed system 
using both sources of appointed counsel has the advantages of: (1) distri
buting the burden among the profession for this important but demanding work; 
(2) providing models of advocacy for each other to review; (3) providing 
cross-fertilization of ideas; and (4) drawing upon the largest numbers of 
attorneys to meet 4che need. lS 

Assuming that a mixed system is used for providing counsel for indigent 
defendants, there remains an important question of how the public defenders 
or private attorneys who are appointed receive notification of their new 

14This standard is recommended by the authors of The Right to Counsel in 
Cr.iminal Cases: The Mandate of Argersinger v. Hamlin, and is reported to be 
the current approach in fifteen states. 

ISWhile the ABA Standards, supra, and those on "Providing Defense Services" 
in particular, do not specifically recommend ~mixed approach, the introduc-
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clients. It is highly recommended that any attorney, pl:blic or private, who 
is appointed to represent an indigent defendant be available in court on the 
day of appointment to meet the new client. This usually requires that the 
public defender's office have a representative covering the arraignment or First 
Appearance session to meet each new client and carry out any adversarial 
tasks on their behalf that are necessary. Similarly, the appointed counsel 
from the private bar should be present in the court room to meet and repre-
sent his or her new client. Systems which use a large rotating list of private 
counsel often fail in this regard, preferring to send a letter tc private 
attorneys notifying them of their appointments. As will be pointed out later, 
the potential detriment to the new client on the questions of bail, prompt 
interviewing, and prompt investigation is serious. 

The private bar, on the other hand, has a legitimate interest, as do 
taxpayers, in seeing that no small group of available counsel is specially 
favored ,'lith appointments. The concept of "courthouse-hangers-on" is familiar, 
and the bench, bar, and public should all appreciate and be suspicious about 
such a situation. Two techniques exist for dealing with this concern and yet 
affording the accused immediate access to the services of an appointed attor
ney.16 One of these is for a private attorney on a rotating basis to cover 
the court for an entire day for all arraignments and other ongoing matters 
like probation surrenders. The attorney will have been notified some months 
in advance of his or her responsibility to be in court for the entire day, and 
will have scheduled this obligation. He or she then represents all such indi
gent clients as the court appoints to him or her during his "duty-day." A 
second system is that there be an open invitation to all attorneys who wish 
appointments to be present in the arraignment court with the understanding 
that appointments of counsel will be made only from those present who can 
proceed to represent their new clients that day. A master Jist is kept of 
who receives the appointments on a day-to-day basis, thus assuring equal 
distl':ibution of appointments. The potential disadvantage in this approach 
is that only a small group may be favored who have the ti~e, energy, and inclina
tion to come to the courthouse each day. While t.l-J.ey will be "favored" in an 
even-handed manner because of the statistics maintained, it is also important 
that regular efforts are made to enlarg'e that group so that fresh faces and 
new ideas appear before the court. 

Waiver of Counsel 

A major dilemma for both the judge and the accused is posed by the question 
of waiver of the right to be represented by counsel. Thi.s dilemma usually 

tion to the latter does confirm that "all svstems are in reality 'mixed' to 
some extent." It is precisely this "reality" which should be systematically 
organized and improved to provide a comprehensive system using numerous, 
properly trained attorneys. 

16The ABA Standards, supra, on "Providing Defense Services," 2.1, favors 
a systematic distribution of assignments and states that "assignments should 
not be made to lawyers merely because they happen to be in court at the time 
the assignment is made .. " From a practical day-to-day point of view! however, 
the unavailability of randomly-selected counsel combines with the urgent tasks 
which available counsel can perform for their new clients to suggest a dif
ferent approach. 
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begins if there is cenfusion about the existence of t.he right to all. Ob
viously, the clearer and more carefully the right to counsel is articulated 
and individually confirmed at the initial appearance, the less likely a con
fused waiver is to result. The second basis for confusion comes from the pre
sentation of the possibility of waiver at all. Once the concept is raised 
by the judge, the accused naturally entertains numerous thoughts regarding its 
significance, including the possibility that more favorable treatment may 
resolve. Obviously again, the manner in which the concept of waiver is pre
sented influences the accused's perception of its desirability. It is recom
mended that, in all cases in which the right to counsel applies, all judicial 
commentary be slanted against waiver. An initial appearance may be appropriately 
made without even mentioning the subject. 17 In fact, much of the abuse of the 
waiver concept occurs because the major figure conducting the court proceedings-
the judge--raises its possibility. The better judicial practice is to avoid 
mention of the subject and co affirmatively advise against it when it is men
tioned by the defendant or others. It is also advisable for the judge to 
articulate precisely what is being given up when waiver of counsel is proposed 
by the defendant. This should include statements to the accused that a 
trained lawyer: (1) knows far more of the intricacies of the system than a 
lay person does; and (2) will be able to deal with certain specifics of the 
charge--such as potential mandatory penalties--and certain procedural aspects 
of the court--such as possible diversion programs--far better than a layman 
can.18 

A major procedural step in dealing with the question of waiver is the 
use of the written waiver form. 19 If the accused persists in wishing to waive 
counsel--despite judicial advice to the contrary along with a careful review, 
of what is being given up--the accused should then be asked to review and sign 
a written form. That form should clearly state what is being given up and 
should call for the written signature of the defendant, as well as the written 

l7As the Bench Book, supra, fn. 15, p. II, indicates, the only time the 
quest-i.on of waiver of counsel should arise is if the accused answers "No" 
to the question "Do you wish to be represented by an attorney?" The Bench 
Book and the ABA Standards are silent on whether the judge should affirmatively 
discourage waivers of counsel stating only the propositions (1) that an attor
ney should not and cannot be forced upon an unwilling defendant; and (2) that 
all waivers of counsel should be intelligently and understandingly made. 

18Although both the Bench Book and ABA Standards are silent on whether 
the judge should review what "the effective assistance of counsel" could mean 
to each defendant proposing to waive counsel, the Bench Book, supra, fn. 15, 
p. 11, does recommend that the waiver inquiry include a review of the rights 
applicable to trial. This is because the defendant should know at his initial 
appearance and before wa~v~ng counsel, exactly what would be lost by a future, 
unrepresented guilty plea. 

19A copy of one such rule and form promulgated by the Supreme Judicial 
Court for use in the Massachusetts Dis~ict Courts is included in this paper. 
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confirmation by the justice, that the defendant ''las apprised of all conse
quences of the waiver and executed the ~'lai ver in the judge I s presence. This 
at least provides a wricten record for the act of waiver of counsel, though 
it still leaves open many subjective questions dbout the reasons for the 
waiver. A further precaution that may be taken in regard to waiver, and 
with regard to the intelligent execution of waiver forms, is for the court 
to appoint counsel simply to discuss 'Ilaiver \'lith the acc;used. 20 Often the 
removal of the client from the pressures of the courtroom, the opportunity 
to talk privately and informally with a member of the bar, and a few minutes 
of less pressl~ed reflection, can lead to a more careful and reasoned result. 

The Rule and Form Used by the r1assachusetts District Court 

3:10 Assignment of Counsel in Noncapital Cases. (Ed. Note: Most of the 
text of. the old rule remarks in the new rule, as the major change in the new 
form. Changes in the text are emphasized.) If a defendant charged with a 
crime, for which a sentence of imprisonment may be imposed, appears in any 
court without counsel, the judge shall advise him of his right to counsel 
and assign counsel to represent him at every stage of the proceeding unless 
he elects to proceed without counselor is able to obtain counsel. Before 
assigning counsel, the judge shall interrogate the defendant and shall satisfy 
himself that the defendant is unable to procure counsel. If the judge finds 
that the defendant is able to procure counsel, he shall make a finding to that 
effect on the form herein established which shall be filed with the papers in 
the case. If the defendant elects to proceed without counsel, a waiver and 
a certificate of the judge on the form herein established shall be signed, 
respectively, by the defendant and the judge and filed with the papers in the 
case. If the defendant elects to proceed without counsel and refuses to sign 
the waiver, the judge shall so certify on the form herein established, which 
shall be filed with the papers in the case. 

An attorney supplied by the Massachusetts Defenders committee (G.L.c.221, 
~ 34D, as amended), or by a voluntary charitable group, corporation, or asso
ciation, or one serving without charge, shall be. appointed under this rule to 
represent an indigent defendant, unless, exceptional circumstances, for example, 
a conflict of interest, or the need of counsel speaking a foreign language, 
justify another appointment. If a judge shall find the appointment of another 
attorney be justified he shall record in writing, to be filed with the clerk 
and placed with the papers in the case, a statement of reasons. 

The clerk shall establish and maintain, currently indexed by name of the 
appointee, as part of the public records of the court open during regular 
business hours to public inspection, as appointment docket with respect to 
each such appointment. Such docket shall contain the following: 

20Bench Book, supra, fn. 15, p. IIi ABA Standards, supra, Providing Defe:se 
Services 7.3. 
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(a) the docket number and the name of the case 
(b) the offense or offenses charged against the defendant 
(c) the name of the appointee 
(d) the date of appointment 
(e) the name of the judge making the appointment, and 
(f) the amount of the fee for legal services 

The. form of such docket shall be that prescribed by the Chief Justices 
of the Superior Court of the Municipal Gourt of the City of Boston, and of 
the District Courts for their respective courts. 

The form established by this rule shall be as follows: 

20 

COMMONWEALTH OF MASSACHUSETTS 

............ ss. .............. Court 
No. (s) ....•.... 

COMMONWEALTH 

v._ 

FINDING OF JUDGE 

I, ................................................... , herepy find that 
Name of Judge. 

. . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . • . . . . .. is 
Name of Defendant 

unable to procure counsel 

able to procure counsel 

signed ............................ '" .............. .. 
signature of Judge 

...........•....... , 19 .... 

WAIVER OF COUNSEL 

I I •••••••••••••••••••••••••••••••••••••••••••••• , have been informed 
Name of Defendant 

of my right, pursuant to Rule 3:10 of the Rules of the Supreme Judicial 

Court, 

to have a lawyer appointed by the court at public expense 

to hire a lawyer at my own expense 

to represent me at every si:age of the proceedings in this case. I elect to 

proceed without a lawyer and waive my right to such a lawyer. 

Signed ....•........................•... 
Signature of Defendant 
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CERTIFICATE OF JUDGE 

I, ......................................... , hereby certify that 
Name of Judge 

........................................................................................ has been informed of his right 
Name of Defendant 

J to have a lawyer appointed by the court at public expense 

to hire a lawyer at his own expense 

to represent him at every stage of the proceedings in this case; 

that he has elected to proceed without a lawyer, and that 

he has executed the above waiver in my presence. 

he has refused to sign a waiver. 

.. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 10 ................................ .. 

Signature of Judge 

., 19 ..•. 
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Conflicts of Interest 

Another problem for the judge appointed counsel is presented by multiple 
defendants and the possible conflicts of interest that may arise between them. 
For fiscal or other reasons, often there is pressure to appoint one attorney 
for a group of defendants. Serious constitutional questions are raised by 
this practice. A number of decisions from both federal and state courts have 
indicated that it is the responsibility of the appointing judge to determine 
at the earliest possible time the existence, Or the possibility, of conflicts 
of interest among multiple defendants such that separate attorneys for each 
would be required. 21 It is, in fact, not difficult for the judge to make such 
determinations. More likely than not, the justice will have heard some summary 
of the factual allegations either as part of the charging process or as part 
of the bail setting process. As a result of this information, he or she may 
readily determine if a conflict of interest results. The simple test is for 
the judge, (or, for that matter, the attorney appointed) to ask whether an 
assertion must be made or a position taken for the effective representation 
of one client which is contrary to that necessary for the effective representa
tion of another. Frequent examples in lower courts include the differing posi
tions: (1) between driver and passenger in an allegedly stolen car; (2) 
between tenant and guest in the apartment in which narcotic drugs were re
covered; and (3) among multiple parties arrested as the result of a large 
disturbance . 

As just indicated, appointed counsel also plays a significant role in 
ascertaining conflicts of interest. The Code of Professional Responsibility 
indicates that it is counsel's duty, whether appointed or retained, to avoid 
participation in conflict situations. 22 Any such possibility should be , 
promptly reported to the appointing judge so that he or she may take the appro
priate steps to ensure that each defendant has a separate attorney. Action 
by both judge and lawyer to resolve this potential problem at the earliest 
possible stage will reduce difficulties in the future. Needless continuances, 
potential embarrassment to bench and bar, last-minute withdra.wals and unfor
tunate client accusations, may all be avoided by prompt recognition of con
flict situations at the initial appearance stage. As a basic practice, it is 
recommended that the presiding justice indulge all presumptions in favor of 
the existence of conflicts of interest among multiple defendants and appoint 
separate counsel whenever multiple defendants appear before the court. 23 

21united States v. Foster, 469 F. 2d 1 (1st cir., 1972) i ABA Standards, 
supra, The Function of the Trail Judge 3.4 (b). 

22canon 5; DR 5-101 through 107; ECS-l through 5-24; ABA Standards, 
supra, The Defense Function 3.5 (a) through (d) and 6.2 (c). 

23Al t hough the ~ Standards, supra, require only judicial inquiry into 
potential conflicts, the Commentary to The Function of the Trial Judge 3.4 (b) 
does commend an "absolute rule of separate counsel with waiver only after the 
defendants have each been fully informed of the probable hazards." 
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The Duties of Appointed Counsel at the Initial Appearance 

Discussion of appointment of counsel and the role of the judge and 
attorney in implementing the appointment would not be complete without dis
cussing what the judge should expect counsel to do and what counsel is obli
gated to do for his or her new client. The initial appearance is, for all 
intents and purposes, an adversary proceeding. The question of bail, as 
numerous studies have shown, is usually critical to the future disposition 
of the accused's caS6~ Counsel appointed at the initial appearance for the 
indigent defendant should represent that client to the fullest on each of 
the issues arising during the proceeding. Not only should the attorney pre
pare and deliver argument for 'the speedy pre-trial release of the client on 
the most favorable terms possible (for example, personal recognizance), he or 
she should also be fully aware of all of the diversion opportunities which 
may be available or initiated at this stage so that the client may avoid 
prosecution altogether. 24 The attorney also has an obligation to ensure that 
the client receives, if he or she wishes, the speediest possible trial of 
the charges in question. 25 The appointed attorney has fUrtiler obligations 
to promptly interview the client as well as those who form the basis of 
the charges against the client. 26 Often such interviews can take place on 
the day of the initial appearance, particularly interviews of the arresting 
police and related civilian witnesses who may not be as readily available 
again until the trial date. 

All of these lawyering activities just mentioned form the basis of what 
has come to be known as the "effective assistance of counseL" The appoint
ing judge carries the responsibility to see that both the courtroom proce
dures and the actions of the appointed attorneys impl~ent these basic minimum 
steps of effective representation. 27 The possibility of removal from 
the roster of attorneys eligible to receive appointments should exist for 
those who do not undertake these minimal steps on behalf of their clients. 28 
At the same time, counsel should insist that the court provide ample oppor
tunity for these steps to be taken. This should include a recess during the 
initial appearance process for appointed counsel to consult with the new 
client to prepare an effective bail argument. 29 

This' should include cou.:r:troom facilities which afford a meaningful oppor
tunity to interview the client as well as those who have made charges against 

24ABA Standards, supra, The Defense Function 3.6 (a). 

25Ibid. 1. 2. 

26Ibid. 3.2. and 4.1. 

27ABA Standards, SUpra, The Function of the Trial Judge 1.1. 

28Ibid. 6.5. 

29ABA Standards, supra, Pre-trial Release 4.3 (d). 
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h ' 30 ~. This should also include the opportunity as part of the initial appear-
ance procedure for counsel to determine if the client is eligible for various 
pretrial diversion programs operating in the court. 3l If the court is run 
in such a way that these basic steps may be taken easily and without fear 
of sanction by appointed counsel, and if appointed counsel use them, much 
can be done at this early stage to aid in the swift and fair resolution of 
the case in the future. 

30Ibid• 4.3 (a) and (b) (iii) and The Defense Function 3.2 (a) and 4.1. 

3lIbid • and The Defense Function 6.1 (a). 
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Workshop A 

summary of Proceedings 

Basically, the workshop on appointment of counsel produced two recommenda
tions and one concern. 

The first recommendation on which there was consensus is that the apP9int
ment process--namely reviewing questions of indigency, the formulization of 
standards, and the actual putting together of lawyer and client--be removed 
from the judiciary and moved into the system earlier than the first appear
ance or arraignment-type of situat:i.on. We also agreed that it should be con
ducted either by a public defender agency, a bail agency, or some agency 
independent of the judge. The reasons for this were the judiciary's concern-
unwarranted concern, in the opinion of most--for dockets control, speed, effi
ciency, moving cases through, favoritism in appointing counsel, maintaining 
special lists, and what seemed to be an inappropriate concern with budgets 
and finance. The latter is particularly true in systems with- elected judges 
or locally appointed jUdiciary. 

The secondary benefit that would Seem to accrue if the appointment pro
cess were taken from the judiciary and moved into this system earlier would be 
to help place defense counselor some independent investigatory party into the 
pOlice station or the jail. It might even tie into earlier adversary needs on 
behalf of the accused, such as contact with family, legal help, lineups, and 
other types of adversarial assistance, prior to going before any justice. 

Obviously, this consensus does not include the questions of implementa
tion. Nor does it include the difficult question of how we get from here to 
there in many states where judges rather zealously guard the appointment power. 
We heard from two states and one city--Georgia, Rhode Island, and Oklahoma City, 
Oklahoma--where this is presently done. In the aforementioned areas, there is 
virtually no judicial interference and screening of the decision of the public 
defender program to take or reject cases as a pre-first appearance situation. 

The second point of general agreement--although there was dissent on 
this, particularly from the fully staffed comprehensive public defender organi
zations--was that we needed to continue to find a way for the private Bar to 
play a role in indigent criminal defense work in the misdemeanor and lower 
courts. This came from a concern for training in and the nurturing of the 
practice of criminal law. There are a large number of young lawyers ready 
and willing to take appointed cases, particularly if there is an adequate 
compensation system. These lawyers want to grow in their work in criminal 
law. There is a responsibility, professionally speaking, that this opportunity 
be afforded. For the better criminal lawyers of the future will really come 
from those who practice criminal law in the misdemeanor courts today and shortly 
after law school. 

Secondly, there was a feeling that the overall health of the legal pro
fession and of the criminal justice system as a whole is aided if criminal 
law does not fall exclusively to the specialists within the public defender 
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office or to the high-priced specialists from the private bar who take the 
felony cases only. 

Again, ~~e concept of an active role for the private Bar in misdemeanor 
representation leaves open the question of implementation. Now, there is 
widespread concern about any system for inVOlving the private Bar and who
ever runs it--regardless of whether it is a jUdicial appointment system, a 
pre-judicial appointment system run by a public defender, or an administrated 
appointment system run by some agency. That concern pertains to the need for 
private attorneys who participate to be screened, trained, and certified in 
some form, to be adequately compensated; and that there also be some form of 
sanction or removal for ineffective representation in their appointed roles. 
So the fitting together of a private Bar system with the requirements of 
competency and with the possibility of sanction is really the unresolved ques
tion in that recommendation. It seems quite do-able. It is not as compli
cated as it seems. Neither is it as difficult as the first recommendation, 
which would move the appointment of counsel away from the judiciary to an 
earlier stage. It is basically an administrative task. There seems to be a 
merging of interests there between the private Bar, the public defender--who 
is largely overworked in the misdemeanor field--and the judiciary--who wants 
a healthy profession, using as many members of the profession as possible. 
I think the motives are there for cooperation. 

The third area--which is really not a recommendation but, I think, a 
consensus of concern--pertains to the ongoing failure of the lower-court 
judiciary to implement Argersinger in i~s basic terms and to,f~esh out its 
principles or meaning beyond the primary language of the ~ec~s~on. v:e heard 
from jurisdictions where all number and all manner of dev~ces are be~ng used 
to subvert its basic meaning. We also heard from jurisdictions where persons 
are still being jailed in lower courts without having counsel appointed. We 
heard of a situation where the state appellate defender can have 15 or 20 
inmates released on a writ of habeas corpus signed by the same judge who put 
them there the week before. I think that the failure of the lower court was 
the rather overwhelming concern of quality of jUdicial conduct in the lower 
courts, where this decision applies, and where the misdemeanant defendant 
appears. 

What is on the horizon in that area seemed less optimistic. There is, 
of course, judicial training at the national l state, and regional levels in 
an increased number of sessions and workShOps. There is a Criminal Justice 
Standards Bench Book--although people are still unfamiliar with it. It does 
exist. It does provide the standards approach for the type of work we are 
talking about today. 

Finally, there is a need for continued advocacy. The concept of in
effective work by the lower-court jUdiciary can be met, or at least o~ght to 
be met in part, with the continued use of the adversary system. Publ~c defen
ders and appointed counsel need to continue aggressively raiSing the rights that 
apply at the first-appearance level through appeals, ,test cases, and petitions 
that seek the exercise of the supervisory power of h~gher courts over the in
adequate practices of the lower-court judiciary. 
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Workshop A 

Discussion Highlights 

At what point should counsel be appointed for an indigent defendant? 
Who should be responsible for determining whether a defendant is eligible 
for court-appointed counsel as mandated by Argersinger? Are judges more 
concerned about dockets control (i.e., moving Cases swiftly through the 
criminal justice system) and cost effectiveness than with ensuring that 
indigent defendants are provided with effective assistance of counsel? 

The consensus of workshop participants was tha"t the appointment of 
counsel process (i.e., determining indigency and at what point in the 
criminal justice process a defendant really needs legal counsel) should be 
conducted either by a public defender agency, a bail agency, or some other 
agency independent of the judge. The primary reason for this was that the 
workshop participants were of the opinion that all too many judges, parti
cularly those who are elected, are inordinately concerned with dockets 
control and cost effectiveness. Additionally, it was believed that such a 
process would allow for early entry of counsel. 

Secondly, it was believed that the private bar should playa greater 
role in defending indigents accused of crimes. This gave rise to the 
question of how private attorneys should be screened, trained, and certified, 
and whether sanctions for ineffective representation could be imposed. 

Third, there is a need to develop a mechanism to ensure effective 
implementation of Argersinger, thereby precluding as much as possible the 
likelihood of lower court judges to subvert the spirit and the letter of 
that supreme Court decision. 
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COURT PROCEDURES AND 
LEGAL RIGHT 

You are here today to be arraigned for an alleged violation of law. 
This may be your first visit to this Court and it is our desire that you 
be fully advised of your rights and the Court' 5 procedures. 

1. When your name is called, please come forward. 
2. The charge against you will be read and you will be expected to enter 

a plea. 
3. If you plead guilty your case will be disposed of either by fine, 

imprisonment, adjournment for pre-Sentence Investigation or probation. 
In traffic cases a record of conviction is forwarded to the Secretary 
of State and will bocome a permanent part of your driving record. 

4. If you are unable to pay a fine, tell the Court immediately. 
5. If you plead not guilty, stand mute or if your plea is rejected, a 

hearing or trial is required. Trial will be set for a future date. 
6. Before trial you may request from the City Attorney or Prosecutor in 

charge of your case, a conference about your case. But what you tell 
them could and would be used against you in the event of a trial. 

7. When your case is not immediately disposed of, the Court may ask a 
number of questions to determine if a bond will be required to assure 
your appearance at a later date. 

8. Please report to the clerk's office after leaving the courtroom. 
9. If you are dissatisfied with either the decision or sentence of the 

Court, you have a right to appeal within 20 days. (Forms may be 
obtained from the clerk.) 

YOU HAVE THE RIGHT to plead guilty, not guilty or stand mute (remain silent) : 

a. A plea of guilty is admitting that you committed the offense. 
b. If you plead not guilty, you are denying committing the offense. 
c. If you stand mute the Court will enter a plea of not guilty. 

YOU HAVE THE RIGHT to be released from custody on a reasonable bond if 
you plead not guilty or stand mute. The bond may be satisfied through a 
professional bondsman, cash, or a misdemeanor (10%) bond with the Court. 

YOU HAVE THE RIGHT to a reasonable period of time to consult with an 
attorney, contact witnesses, and generally prepare for your trial. 

YOU HAVE THE RIGHT to have an attorney represent you or you may act as your 
own attorney. If you can't afford an attorney, the Court will appoint one 
for you if you may be sentenced to jail if convicted. 

YOU HAv~ THE RIGHT to a jury or non-jury trial where all testimony is given 
under oath. 

YOU HAVE A RIGHT to be faced with your accuser at trial. 
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YOU HAVE THE RIGHT to cross examine any witness that testifies against you. 

YOU HAVE THE RIGHT to present physical evidence or have witnesses testify 
for you. The Cour~ will issue subpoenas to compel the appearance of such 
witnesses. (These witnesses have a right to a statutory fee for testifying.) 

YOU HAv~ THE RIGHT to testify or not in your own defense. Failure to testify 
will not prejudice your case or be used against you. 

Wnen you leave Court, please drive carefully and observe all lawsi our 
community can only be as pleasant and safe to live in as each of us make it. 
Any suggestions or comments you have on the operation of our Court and/or 
your experience here will be appreciated. Please give.your comments to the 
Magistrate. No system is perfect but we strive to improve. 
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WORKSHOP B 
DEFENDER OR COUNSEL MANAG~ffiNT 

William R. Higham, Moderator 

Attorney at Law 
Higham & Hulse 

Pleasant Hill, california 

Managerial Implications of Argersinger v. Hamlin 

Problem Overview 

The holding of the Court today may well add new 
burdens on a profession already overtaxed, but the 
dynamics of the profession have a way of rising to 
the burdens placed on it. (from Argersinger v. 
Hamlin) 

The full impact of Argersin~er has yet to be felt in the villages, towns, 
and cities of the United States. The casual visitor to courtrooms in America 
may well find that, as far as misdemeanors are concerned, things are about 
the same today as they were on June 11, 1972. In some instances, indigent 
misdemeanor representation was already a reality in such communities when the 
decision was handed down. In others the law of the case is being tacitly ig
nored or circumvented. However, for all jurisdictions not providing counsel' 
for the legally indigent in misdemeanor caseS at the time of the decision, the 
impact thereof has already been felt in full or the day is hastening closer 
when it will be. 

In almost all communities, indigent defense services prior to Argersinger 
included representation by counsel in felony matters, appeals from convictions 
therein, juvenile court matters and, often, mental health act proceedings. 
When eligible misdemeanants are represented, experience indicates that (numeri
cally) the caseload l is likely to increase 100, 200, or 300 percent or even 
more. Typically, manpower requirements will double. Therefore, it is impor
tant to organize finite resources for best results. 

Defender Office Management 

Transferability of principles and Techni~es 

The admonition to defender managers that they should seek to apply mana
gerial principles and techniques which have been successful in helping solve 

IFor the purposes of this article, a caSe is considered to be a single set 
of charges (or counts) facing One clie~lt in a unified proceeding in a particu
lar court. 
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the problems of business, industry, institutions, and (other) government has, 
by now, been elevated to the status of well-worn cliche. Few persons in-
volved in defense management would dispute the fact that the transference of 
successful applications of helpful ideas is a good thing. The problem for 
busy law-trained defender managers has been to find which principles and tech
niques wLthin the colossal inventory of those available can be xeadily applied 
with some probability of success in the managemeI.t of defender offices. For 
example, numerous books and other publications have dealt with the favorite 
topic of"management by objectives (MBO)."2 It has become heretical in many 
circles to question the applicability of MBO in any and all areas 0f organiza
tional endeavor. The c~nscientious manager of the typical defender office 
may study the concept of MBO and how it has benefited many large business or
ganizations and conclude, probably correctly, that efforts to formally imple
ment management by objectives as a structured operation technique in a medium
sized office would create more problems than it would solve. Yet, the study 
of the applications of MBO will give tte defender manager insight into a num
ber of more simple and yet more useful concepts, such as goal-setting, measure
ment of objective-attainment, delegation and responsibility, and personal effec
tiveness of staff. 

In response to both Argersinger and the general upswing in criminal 
charging rates, defender offices and organizations are becoming larger and 
more difficult to manage. As a result, management training programs designed 
especially for defenders have begun to appear, and management training and 
consultant firms have begun to focus on problems peculiar to staffed criminal 
defense programs. These programs will frequently provide the defender manager 
with shortcuts t.o valuable applicable know-how developed in other disciplines 
and activities. ~ 

Resource Management: Dealing with Realitz 

The social scientists have given us two categories of "variables" that 
may affect any system. These are exogenous variables (those variables out
side the system's control) and endogenous variables (those within its control). 
The defender manager must recognize the reality implicit in these two cate
gories and, to borrow conceptually from a popular prayer, change those things 
which he can change, accept those things which he::annot change, and have the 
wisdom to know the difference between them. 

After eligibility criteria have been applied, a defender caseload results. 
After the pJ.anning and budgeting process has occurred, a budget (or award of 
funds) results. For the average defender office, final decisions in both of 
these areas are made by others and, therefore, these "variables" are outside 
of its ultimate control. Few defender offices have much to say about the size 
of their case load and probably none have any final control over the amount of 
resources they receive in order to handle said caseload. 

20ne definition: "The establishment of effectiVeness areas and effective
ness standards for managerial positions and the periodic conversions of these 
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The "endogenous variables" i:.urn on how they use their resources, both 
fiscal and human. And, in eVen the most overworked, underfinanced offices, 
there are (when postbudget shock wears off) often options available which 
will enable the defender manager to stretch (usually inadequate) reSources so 
as to better s~~ice an increased caselcad.3 A few of these, not novel or 
original, are given as examples; others can be uncovered or realized through 
review of management literature and use of management consultative services. 

1. . Review of Salary and Promotional Policies and Prr:cedures 

Complaints are frequently made that defender office salaries are too low. 
While there is frequently much merit in this complaint, it is equally true 
that, in many offices (including some badly underfunded ones), internal prac
tices have resulted in personnel being overEaid. The causes of this usually 
lie in nonexistent or inadequate salary screening or review procedures. It 
is seen as being easier for "the boss" or whichever harried manager makes 
deci~ions in this area to grant the annual raise or increase in grade than it 
is for him to explain why it is being denied or deferred. The absence of 
strictly-enforced merit increase or promotional programs not only deprives the 
office of valuable funds, but also frequently tends to result in retention of 
nonperformers who would have to take a cut in pay if they went elsewhere. 

In addition, salary scales should be reviewed periodically to assess 
them in the light of whether recruitment or retention of staff is 't:he mOre 
pressing (current) problem. If there are 100 applicants for every beginning
level opening, but senior staff are resigning in order to take higher-paid 
positions elsewhere, it suggests that an imbalance exists here. 

2. Review of Organizational Structure and Administrative Hierarchy 

It is frequently observed that many defender offices are seriously 
deficient in the number of supervisory staff. Closer inspections of such 
offices will often reveal that, while they well may not have enough super
visory personnel at the operating level (with the result that newly-admitted 
attorneys receive insufficient on-the-job training and guidance), there may 
be overstaffing at middle-management levels. This phenomenon is a common one 
in all human service organizations and seems to result in large part from lack 
of critical reexamination of the office structure during growth periods (not 
to mention internal personnel pressures). An example follows: 

into measurable time-bounded objectives linked vertically and horizontally 
and with future planning." From Effective Management by Objectives, W. J. 
Reddin, McGraw-Hill, N.Y., 1971, page 12. 

3NO defense of the almost universal practice of underfunding defender 
offices is proffered. It is the writer1s contention that publicly-mandated 
economies in the criminal justice system should be effectuated through priori
tization in the enforcement area. 
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Hypothetical Defender Office: Pre-Argersinger 

Public 
Defender 

I 

Supervisor Supervisor Supervisor Senior 
Felony unit Juvenile Unit Clerical Investigator 

Felony unit Juvenile Unit LeIeriCal Staff ·Staf£ Staff 

5 Attorneys 3 Attorneys 5 Secretaries 2 Investigators 

Same Office: Post~Argersinger 

Public 
Defender 

Chief 
Assistant 

I 
Supervisor Supervisor Supervisor Administrative Chief In

vestigator Felony Misdemeanor Juvenile Assistant 
Division Division Division 

r Felony Misdemeanor I Juvenile Administrative I 
Division Division Division serVice~ 

12 Attorneys I 7 Attorneys 4 Attorneys 9 Personnel 6 Investigators 

34 

Problem: The new misdemeanor division (~"e don I t call it a "unit" any 
more) is badly und~rstaffed. Where can we get more help? 

A critical review of the function of the "Chief Assistant" may well re
veal that this function is unnecessary. If the working supervisors are doing 
their jobs, and the Public Defender

4
is doing his or her job, there may not be 

much for the Chief Assistant to do. Or, at least, there may not be enough 
to justify depriving the misdemeanor division of another attorney (or dividing 
it into two divisions, each with a working supervisor) . 

3. Increase Use of Paralegal and Other Nonattorney Staff 

Increasingly, law offices are experimenting with the use of skilled non
attorney personnel to do those things which do not, either in a legal or 
practical sense, require a lawyer's efforts. Some defender offices have been 
hesitant to explore this field. This is due to a well-motivated fear of a 
drop in the quality of their representation, or because of a well-founded 
fear that the funding agency will cut their budgets and thereby rob them of 
the benefits of the savings achieved. Success in using this method of getting 
more (effective) man-hours with fewer dollars appears to depend largely on 
managerial skill in organizing the use of nonattorney personnel and partly 
on the office's ability to control its own budget expenditure (that is, rela
tive freedom from "line-item" rigidity). 

4. Use of Resources to Maximize Attainment of Office Goals and 
Objectives 

This topic has less to do with stretching resources and more to do with 
making wise use of them. Ironically, Argersinger has, in many instances, 
moved a community's misdemeanor caseload away from a position in which it is 
the subject of judicial neglect in the area of defense and into a position in 
which it is the subject of administrative neglect in a defender office. Too 
often, the "misdemeanor division" is the stepchild of the defender program. S 

Most defender managers, while properly insisting that every client re
ceive full, competent, and zealous representation, would tend to agree that 
(subject to such foregoing consideration) resources should be applied where 

4Government and military organizations seem to depend heavily on single
position, second-in-command classifications. Business and industrial organi
zations seem to do quite well without them much of the time. This discussion 
is not intended as a polemic against hard-working "number twos"; rather, it is 
intended to highlight the necessity of scrutinizing all purely administrative 
functions from time to time. See Management and Machi;velli, Antony Jay, Holt, 
Rinehard and Winston, N.Y., 1967, (Chapter 9, "The Fearful Symmetry") . 

S Although, to be sure, many offices neglect their mental health act re-
presentational function even more. 
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they will do the most good. And yet, notwithstanding the fact that mis
demeanor cases receive less investigative attention than felonies from both 
police and prosecution (with the concomitant result that a higher percentage 
of misdemeanor defendants may be innocent or likely to be acquitted after 
trial), many defender offices allocate little or nothing in terms of investi
gative reSources to these cases. By the same token, offices having presentence 
counseling and investigative capability may save such capability for three
t..ime-lose.r felony defendants ratger than use these services for misdemeanants 
who may t~ly benefit from them. 

Personnel Administration 

1. The Effective Lawyer 

Like opera singers, trial lawyers have a reputation for being hard to 
supervise. Their professional posture tends to be that of the rebel, and the 
gamesmanship which makes them efeective in the courtroom may make them diffi
cult, if not seemingly impossible, to deal with back at the office. 7 

The advent of Argersinger ~as produced substantially larger defender 
offices and, as the office staff enlarges arithmetically, the opportunities 
for interaction between staff increase geometrically. 

Which of us have not heard the sentiment: "It was so much more ple~ 
working here when the office was smaller?" 

The dynamics of size call for defender managers who are not only expert 
lawyers and talented budget administrators but who, in addition, are reason
ably well acquainted with principles of industrial psychology and personnel 
interaction. Fortunately, training in this field is starting to become avail
able,8 and defender managers who have the opportunity to avail themselves of 
these programs should do so. Managerial failures in this area can lead to 

6To state the problem is to highlight the defender manager's dilemma. 
Using the example cited, does one "pull all the stops" and use available staff 
to attempt to avert a major prison sentence for a client who is beyond rehabi
litation or does one save these person-hours for first-offender misdemeanants 
who can be salvaged but who are facing possible short jail terms? The point 
of the discussion is that conflicting demands must. be met with established 
office policies setting priorities, and these priorities must be thought 
through and periodically reassessed. 

7 See "The Defender Office: Making Managers Out of Lawyers," W. R. Higham, 
NLADA Briefcase, Vol. XXXIII, Number 12, October 1975, page 6. 

8The National Center for Defense Management, 2100 M Street, N.W., Washing
ton, D.C., sponsored such a program in 1975, and the California Public Defender 
Association, 1404 Franklin Street, Oakland, California, has sponsored such 
programs for its members. Both have used professional management training 
firms functioning in a residential setting. 
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serious staff morale and effectiveness problems, and threaten attainment of 
the most basic program goals and objectives. 

2. Time Management 

Ylany, if not most, private law firms eng.a.ge in efforts to maintain strict 
accountability over their professional time. Since many of them bill by the 
hour for their services, to lose track of time is to lose tra~k of money-
perhaps lots of it. 

Many defender managers bemoan the understaffing which they believe 
threatens the function of their office. Yet, often, a visit of a few days to 
their offices would suggest to the observant outsider that much of their staff's 
time was being wasted. One medium-sized office instituted a timekeeping system 
and found out that, initially, less than half of its professional person-hours 
were being used for client representation. An office which calculates itself 
to be 25 percent understaffed may well find that the additional person-hours 
necessary to its function exist in the form of lost and dead time of its 
present staff and that a budget augmentation is, in fact, not necessary. 

However, it is one thing to talk about better time management (almost 
everyone does) and quite another thing to achieve it. The lost hours are not 
regained by issuing memos on the subject or whip-cracking; these may, in fact, 
have the opposite effect. The subject of time management has received the 
attention of leading manageria~ authorities in this country, and formal train
ing in the field is available. 

One essential prerequisite to effective time management is some type of 
effective timekeeping system. For a timekeeping system to be effective, it 
must have the full cooperation of the staff involved. Since, even among 
professionals (perhaps especially among professionals) the institution of 
timekeeping is usually viewed as an effort by management to get everyone to 
"punch the clock," a system which is introduced without full consultation 
with and input from those involved will usually be promptly and thoroughly 
sabotaged (if, indeed, it does not become the cause of an office mutiny). The 
art of timekeeping system design and the managerial skills necessary to effec
tive implementation are not innate in any of us. It is highly advisable for 
the defender manager to receive specific training in this area or to obtain 
outside professional consultative help before attempting to institute any 
timekeeping and time analysis system in his or her off.ice. Since there are 

9see How to Get Control of Your Time and Your Life.' Alan Lakein, Peter 
H W d I N W 197 3: The Effective Executive, Peter F. Drucker, Harper . y en, nc., .. , 
& Row, N.\1., 1966; and the film, available through rental agencies t "Time 
Management II (Peter F. Drucker Productions) . 

For training in the area, consult your local University Extension class cata
logues and Adult Education services, or make inquiry through nearby schools 
of management. 

37 



differing views and approaches even among the experts in this field, it may 
be advisable to "shop around." 

3. Assignment of Personnel to the Misdemeanor Division 'ii'1ithin the 
Office 

This topic has been touched on briefly above in the section on utiliza
tion of Resources so as to Maximize Attainment of Office Goals and Objectives. 
It Was noted that misdemeanor units or divisions, where they exist as separate 
entities within defender offices, often receive stepchild treatment when it 
comes to the allocation of office resources. By the same token, where such 
units or divisions are established, they also tend to be used as training 
grounds for the inexperienced or as places for assignment of the less experi
enced or even the less competent! The writer has even seen instances where 
attorneys have been assigned to handle misdemeanors as a form of punishment. 

Not surprisingly, morale may be low in the misdemeanor units or divisions 
of many defender offices. Also not surprisingly, this fact may communicate 
itself to clients of the office, who then feel, appropriately enough, that they 
are receiving substandard representation. 

Probably the best of all systems would be for defender attorneys to re
present a mixed caseload of felony and misdemeanor clients, each attorney 
providing representation in all of his or hra cases from beginning to end of 
the proceedings (appeals perhaps excepted) . For many offices, this Nill 
simply not be possible because of scheduling problems, and there ~ sound 
reasons for not starting brand-new lawyers off with a caseload which includes 
serious felonies. 

As previously noted, misdemeanor cases often include a high percentage 
of cases (higher than among feloniesl in many jurisdictions) in which the 
skills of the advocate and supportive staff can produce dramatic results on 
behalf of the client. Aside from office morale considerations, therefore, 
a strong case can be made for rotation of attorney staff through the misde
meanor (and other) divisions, or units. In actual fact, continued felony 
representation itself may tend to be enervating t and assignment to a misde
meanor (or other) caseload may operate as a sabbatical as well as fulfilling 
the spirit and not just the letter of Argersinger. 

Management: Argersinger and the Private Bar 

Private Representc.·tion in Misdemean0r Cases 

In many parts of the United States, the private criminal defense bar is 
an endangered s,Pecies. Rising standards of criminal defense competence require 

lOsome argument can be made for making juvenile court cases and mental 
health act cases the Subject of specialization, although the writer believes that 
rotation in such functions is desirable. The writer also favors specialized ap
pellate attorneys who can and will then take a fresh look at cases on appeal. 
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both enhanced know-how and an increased number of hours devoted to each case 
by the attorney. Given Abraham Lincoln's oft-quoted truism about a lawyer's 
time and advice beiug his stock in trade, it is not surprising that the effect 
of such a rise in standards is to compel many practitioners to price ·them
seJves out of the market,ll thereby causing increased numbers of misdemeanor 
defendants to become clients of defender offices or assigned counsel. And, 
as more defender offices are formed and fewer defendants can afford private 
counsel, the ranks of the private criminal defense bar are thinned out to 
the point where private bar involvement in the criminal law and its develop
ment drops and the pool of private practitioners skilled in handling complex 
criminal cases has shrunk. 

If, in Chief Justice Burger's words, the dynamics of the legal profession 
are to rise to this situation, some management expertise must be applied to 
the problem of reinvolving the private bar in the criminal defense process. 
Both in the context covered by this paper (Argersinger) and in terms of what 
is realistic, the field of misdemeanor defense must receive particular atten
tion. For it is in this field that the greatest opportunities exist for the 
private bar to increase the number of nonindigent defendants and for newly 
admitted private attorneys to become quickly familiar with criminal defense 
practice. 

A major cause of legal indigence is the practice of many private prac
titioners of quoting too high a fee in a case to a prospective client. The 
general rule (referred to in many places as "rule oneil) is to get one's fee 
in advance. Extension of credit is seen as impractical in criminal cases and 
it is often difficult for the lawyer to evaluate the needs of the case in 
terms of services to be rendered prior to the first court appearance (at which 
time he or she becomes locked into the case as counsel of record). The natural 
tendency, therefore, is to quote a fee which represents the maximum cost of 
services likely in the particular case, and which may assume a high degree of 
probabil:ity of trial. Such cautiqn is i:t:J.evitable when the actual probability 
of trial cannot be assessed at the.time,even though the statistical probabi
lity of trial in criminal cases generally is likely to be 1 in 10 or 2 in 10. 

More realistic quotes of fees can be made when: (1) the attorDey is an 
experienced criminal practitioner; (2) full discovery during early stages of 
the case is possible so that accurate case evaluation can take place; and 
(3) well-planned court schedules minimize both the number of court appearances 
necessary and the amount of "dead time" spent waiting in court for proceedings 
to take place. 

llIn California, rising standards of competence and sanctions against 
incompetence have had another economic impact. The insurance carrier having 
the official State Bar malpractice insurance contract has sought to raise pre
mium rates some 300 percent, causing members of the bar to limit their prac
tices to familiar areas of the law and avoid adventurous excursions into the 
unknown, which, for many, includes the criminal field. 
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However these things alone are not sufficient to put private legal re-
, , r 

pre~entation within the economic reach of substantially more of Amerlca s, 
misdemeanor defendants. An additional requirement is that the cost of prlvate 
defense services decrease. And, since few criminal defense practitioner7 
would be willing, in the long run, to accept the economic martyrdom of Slg
nificantly lower incomes (such incomes are already considerably l~wer than, 
those of their brothers and sisters in tax or corporate law practlces), thls 
means that management sciences must be brought to bear on the problems of 
private l~W offices. Specifically, some of the techniques which have been 
tried out in defender and federally-funded legal services offices must be 
tried out in private law firms engaged in criminal defense practice. The use 
of trained paralegals must be explored further. The day of the one- and two
attorney office may be over. The economies of scale in terms of overhead 
and vo!~e of cases may be the only answer to currently prohibitive hourly 
rates. As in the case of defender offices, the problem will be to cut such 
hourly rates while not only not cutting but in fact increasing competence; 
whether or not training (see below) and formal specialization in the field of 
criminal law will make this a realistic possibility remains to be seen. 

Entrepreneurial Management in the Private Sector 

Entrepreneurial management related to developing low-cost private crimi
nal defense programs is one possible response to Argersinger, but it is not 
the only one. There exists the need for improved assigned counsel systems 
either to share indigent 3epresentation with defender offices or to simply 
handle "conflict" cases. l Methods of appointment which discriminate against 
attorneys engaging in zealous representation, permit favoritism and cronyi~m, : 
and are administered haphazardly and unevenly must be replaced. Bar aSSOCla
tions should move to replace such systems with well-administered programs, 
preferably operated by the organized bar itself, in which appointment panel 
membership is conditioned on demonstrated competence and zeal and willingness 
to engag(. in ongoing training in the criminal defense field. One such bar
operated, coordinated assigned counsel system program operates at cost levels 
competitive ~ith equivalent defender services and enjoys a high professional 
reputation. 1 Others exist in New York and Washington. 

12Group legal services programs, some offering criminal defense services, 
have in fact begun to appear. See San Francisco Magazine, September 1976, 
Vol. 18, No.9, pp. 10-12, in which charging rates for the Consumers Group 
Legal Services of Berkeley, California are set out; an hourly rate of $30 is 
quoted in a region where $60 is perhaps the average. 

13see Report of Courts Task Force, National Commission on Criminal Justice 
Standards and Goals, Chapter 13, Standard 13.5' (Methods of Delivering Defense 
Services) in which mixed systems of full-time public defender organizations 
and coordinated assigned counsel systems are advocated. 

14 l' f' , f d 'd The San Mateo County, Ca l ornla, Prlvate De en er Program, provl es 
defense services by virtue of a contract between the County Bar Association 
and the County government. Under this contract, the bar association is paid 

40 

However, systems development in the private sector of criminal defense 
practice cannot end with the creation of programs: (1) for those who can 
retain counsel, and (2) for those who categorically cannot and are indigent 
in the full sense of the word. There are large numbers of defendants (parti
cularly misdemeanor defendants) who are misnamed the "partially indigent" and 
who would like to choose and hire their own la~ler and have some funds for this 
purpose but not enough. Today, such persons usually wind up as clients of the 
public defender or appointed private counsel and, in states having recoupment 
statutes,.theyare then billed for defense services through court order or 
some other type of governmental action. 

It is submitted that gevelopment of programs based on what has been 
called the "Toronto Plan"l should be encouraged. Clients with some funds 
available for legal representation who wish to employ private counsel should 
be permitted to do so, with the difference being made up from government 
sources. Obviously, some criteria would have to be established governing 
which cases qualified for the plan, and the program would require administra
tion (perhaps by the entity, such as the bar association, already operating 
the local coordinated assigned counsel system). 

Through development of such systems as these which have been suggested, 
the legal profession can, in the spirit of Argersinger, indeed rise to meet 
the burdens placed upon it. 

Training and Continuing Education 

A discussion of the managerial implications of Argersinger cannot be 
complete without a few comments about training and continuing education, the 
necessity for which has been directly and indirectly alluded to in other parts 
of this paper and which is unquestionably essential to the success of the 
various programs discussed above. The need for graduate legal training in 
the criminal defense field has been recognized, and such successful institu
tions as the National College of Criminal Defense Lawyers and Public Defenders 

pursuant to a formula contained in the agreement which is based on numbers 
and general categories of cases. The bar, in turn, maintains a panel of 
trained and qualified attorneys for all persons eligible for court appointed 
counsel. A full-time attorney-administrator of the program selects lawyers 
from the panel for appointment in specific cases and administers the program, 
including payment to the lawyers in accordance with a fee schedule developed 
by the bar association. The bar also provides investigative and support ser
vices in cases, operates training programs for panelists, and assists courts 
with eligibility standards. 

l5under this program, the Law Society of Upper Canada operates the Ontario 
Legal Aid Plan. The plan calls for the client to pay whatever he or she can 
for the lawyer of his or her choice; the difference between this and the fee 
established by the plan is made up from a subsidy provided by the provincial 
government. 
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have made it a reality for numerous attorneys engaged in the defense of the 
indigent. However, the facts remain that: (1) there are not enough locally 
based programs, and (2) in the era of Argersinger, there are not enough which 
deal with commonly-encountered misdemeanors. 

A personal anecdote at this point will assist in highlighting the prob
lem. As I, a private practitioner in California, sat at my desk drafting 
this paper, a mailed announcement from a local misdemeanor-level court was 
dropped into my in-basket. The announcement listed a change in schedule for 
13 jury misdemeanor trials (one of which is mine), all of which had been set 
for October 18, 1976. Of these 13 jury trials, 11 involved charges of driving 
while intoxicated. Of these 11 so-called drunk driving cases, four were 
shown as public defender cases and six as having private retained counsel. 

In California, as in most jurisdictions, effective representation in 
drunk driving cases requires that the attorney not only be well versed in 
the statute and decisional law governing the substantive crime itself, but in 
what is called the "implied consent" (mandatory chemical testing) law and the 
law governing the consequences of refusing testing. The attorney must be 
familiar with the motions to suppress the results of chemical testing which 
are available under certain circumstances. He must be familiar with the 
administrative policies and procedures of the Department of Motor Vehicles 
relating to non court-ordered license suspensions. 

Added to that is the fact that the attorney must be familiar with the 
cnemis try and physics involved in blood, breath, and urine testing (parti
cularly gas chromatography) and the physiology of the human body as it relates 
to alcohol ingestion, liver, and kidney functions, and excretion. He must be' 
familiar with the effects of alcohol on the central nervous system, and with 
neurological disorders and conditions which mimic intoxication. He must be 
aware, in breath-testing cases, of the functions of human pulmonary alveoles 
and how alcohol-laden breath is exhaled, and the physical principles of vapor 
pressure and temperature as they affect such exhaled gases. 

In recent years, an entire title of the state administrative code was 
added. This title established standards and criteria for the operation and 
maintenance of laboratories and laboratory equipment used in chemical testing 
in drunk driving cases. The attorney must be aware of these as they affect 
admissibility of evidence in these cases. 

Simple drunk driving is a very corr~on misdemeanor in California and most 
states. It is a crime in which Argersinger has considerably extended the right 
of indigent representation. It often carries serious consequences for the 
convicted defendant. 

It requires an incredible degree of expertise on the part of defense coun
sel, if the most elemental concepts of competency are to be fulfilled. 

It requires training: Indepth training because of its complexity. Ongoing 
training because of continual changes in law and scientific methodology. Effec
tive training because the defense at trial of one of these cases, if properly 
conducted, is difficult in the extreme. 
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And, while few other misdemeanors share the difficulty and complexity 
of the defense of this one, there are many others which possess their own set 
of legal or factual ramifications which make them require particular exper
tise to defend properly. Training for all of them is a "must," since these 
are the common and ofterl encountered crimes of America. 

Some Suggested Topics for Discussion 

A. How can defender offices best be organized and structured so as to 
maximize the effective use of their staff to meet the mandate of Argersinger? 

1. Are there common problems related to internal staff deployment 
which unnecessarily cost offices person-hours? 

2. Do "misdemeanor divisions" and units, where they exist, receive 
their fair share of resources and experienced personnel? 
B. What, if anything, is the future of paralegal personnel and other 

skilled specialists in defender offices? 
1. Can budgets be stretched through use of such personnel without 

adversely affecting the quality of representation provided? 
2. If such personnel can be used effectively, how should they be 

used? 
C. What entrepreneurial and other functions can and should the bar as 

a whole undertake to assist in meeting the burdens of Argersinger? 
1. Group legal service plans and other low-cost programs? How? 
2 . Coordinated assigned counsel programs? How, when, and what? 
3. "Toronto-type" plans? If so, what needs to be done? 

D. Is there a particular need for training of attorneys in misdemeanor 
defense representation that is not now being met? If so: 

1. Of what should such training consist? 
2. Should it be administered at the national or local levels (or 

both)? 
3. Wh 'b '1 't " ff ,16 ose responsl l l Y lS It to e ectuate It? 

16 
Remember that to say everybody is to say nobody. C. F. Powell v. Ala-

bama (1932), 287 U.S. 45. 

43 



Workshop B 

Summary of Proceedings 

In our workshop on management problems related to meeting the mandate of 
Argersinger, there was almost universal acknowledgment ~hat in defense 
organizations, particularly those of medium and large S1ze, where the repre
sentation in the misdemeanor field is assigned to a particular group of law
yers in a·misdemeanor division or unit, the misdemeanor representation tends 
tosuffer from neglect by comparison to that in the felon¥ field or, possibly, 
the juvenile field. This area of representation suffers badly from a lack of 
prestige among its members. We recognized, of course, that this is an atti
tude that pervades our whole society. Murders are simply more glamorous than 
drunk-driving cases, and lawyers inevitably tend to prefer to try them. 

The fact is that the misdemeanor division is often the training ground 
for the new lawyers. Nobody could figure out how to provide training differ
ently. Worse than that, there is often a tendency for offices to assign 
either incompetent people or people perceived as less competent but who might 
have been around a while to the misdemeanor representational function. 

The second ma)~r management problem is a general insufficiency of re
sources. This is a problem that almost invariably plagues defender offices 
at all times and in all places. This insufficiency of resources somehow tends 
to become even more pronounced in the misdemeanor area, again, as compared to 
that in the felony area. 

Some solutions were perceived: As far as the general neglect of the mis
demeanor function and its lack of status is concerned, there was a fairly 
well pronounced majority view that staff should be rotated; that people should 
not see themselves as stuck in the misdemeanor division until they could get 
promoted to the felony division; that from the head of the office downward 
these functions should be considered as of equal importance; and that people 
who have been working in the felony division should then spend a period of 
time representing clients in the misdemeanor field. This was seen as having 
virtues over and above elevating the status of misdemeanor representation. 
Some people even saw it as a sabbatical from felonies. It was suggested that 
in those offices where the head of the office still handles cases from time 
to time, he or she should handle them in the misdemeanor courts. It was noted 
that there was a pronounced tendency of office heads, when they showed off 
to the troops by taking a case, to take a big murder case. This has a two
fold effect. First, it stresses the fact that the murder is an important case, 
not like misdemeanors. The second adVerse effect is that it successfully 
deprives the office of its management for quite a few months while the murder 
case is litigated. Both of these things were seen as undesirable. 

Another suggestion was that there be incentives. For example, felony
trial lawyers might be given the incentive of being promoted to line super
visors in misdemeanor units. One large office is attempting to implement this. 

The second major problem is the generalized lack of resources. How do 
you stretch the office's resources in an era of tight money? There was heavy 
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discussio~,o~ t~~ us~ of paralegal personnel. Unfortunately, I think most of 
those ~ar~1c1pat1ng 1n the three workshops had not had direct, extended experi
ence w1th paralegal personnel. But it was generally felt to be a good idea 
to try to ~ake ~udget dollars go further by using paralegal aides, because 
attorneys 1n dexender offices tend to perform many, many functions which need 
not be done by lawyers. However 1 it 'Nas felt that there was a definite lleed 
to d~f~ne the,functions and roles of paralegals and for defender offices to 
part1c1pate w1th educational institutions in shaping the kind of training that 
pa~alegals should get. It was noted that a lot of training institutions are 
~o1ng off -in a number of directions which may not always be the right ones 
1n terms of training provided. Consequently it was noted that the LEAA Refer
ence Service can guide people to literature on the subject of usins' paralegals. 

The use of law students as a method of extending the budget prOVOked 
candidly mixed reactions. There were those who felt that law students could 
be used to actually try cases. There were also those who saw this as an invi
tation to malpractice. 

There was also a discussion of the use of timekeeping systems in offices, 
not only to assist staff in their efforts to make the most and the best use 
of their time, but also for recordkeepi~g and credibility purposes where 
nee~ed .. Addit~onallY, time management systems enable one to analyze on an 
off1cew1de bas1s whether or not there are serious time losses that could be 
compensated for by ~eorganization or other techniques. 

. The topic of training did come up in the context of enhancing the effec
t1veness of attorneys, and particularly those doing the misdemeanor work. 
There w~s.some ~iscussion--but no clear consensus--of whether there was & need 
for,tra1n1ng wh1ch had a greater misdemeanor orientation than that currently 
a;a1Iable. Ho~ever, one thing that did come out, whether the training was 
m1sdemeanor or1ented or felony oriented, was that the lecture demonstration d . I I 

an ,pract1ce method of training--rather than pure training by lectures--was 
deS1rab:e. ~y the lecture, demonstration, and practice method, we're talking 
~out l1sten1ng ~o a lecture on a subject, perhaps final argument, then watch-
1ng a demonstrat10n of how it's done, and then actually engaging in the final 
a;r:gument in a practice session. Afterwards, you see you.rself on a video 
playback and learn in the process. 
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Discussion Highlights 

Managing the administration cf defender organizations presents a very 
important problem, particularly in a tight money climate (i.e., how to make 
things work better and make resources go further). Although not widely appli
cable, pGrhaps, Management by Objective topics such as delegation of respon
sibility, goal setting, and communication are relevant to managing defender 
organizations. still another tool is formal management training, such as 
those programs now operating with the California Public Defender Association 
(which has a private firm handling the training) I or those sponsored by the 
National Center for Defense Management or the National College for Criminal 
Defense Lawyers. 

How to stretch resources: (1) periodically evaluate salary structure and 
administrative hierarchy to maximize effective use of staff and ensure equi
table pay levels; (2) institute time management and recordkeeping systems 
to enable staff to make the most and best use of their time; (3) examine the 
use of paralegals and/or law students and other support staff to free attor
neys from having to do things which do not necessitate legal expertise. 

Perhaps the most pernicious problem in defender offices is that all too 
many attorneys perceive misdemeanor case representation as having low status 
or priority, particularly when such is compared to the "glamor" of felony case 
representation (i.e., handling a drunk driving charge v. handling a murder 
case). Of times, unskilled attorneys are assigned to handle misdemeanor cases, 
while the more experienced and competent ones are assigned to felonies. The 
consensus was that something must be done to upgrade the status of misdemeanor 
case representation. Some suggestions were that attorneys be assigned to 
cases on a rotating basis, or mixing the caseloadsso that no one attorney is 
inundated with merely misdemeanors or felonies. Additionally, it was noted 
that training of law students should focus on misdemeanor case representation, 
which has its advantages (i.e., greater rate of wins v. losses, less time 
consuming). Another means of relieving the burdensome workload of defender 
organizations is great participation by the private bar, which has priced 
itself out of the market in misdemeanor case representation. An important 
fu~tor in securing effective assistance of counsel from among the ranks of 
the private bar is to provide adequate fees to court-appointed attorneys. 
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WORKSHOP C 
ELIGIBILITY 

Charles D, Smith, Moderator 

Staff Attorney 
Boston University School of Law 

Center for Criminal Justice 

Argersinger Eligibility 

The purpose of this paper is to set out a framework for conference dis
cussion of Argersinger eligibility. Argersinger holds "that absent a knmdng 
and intelligent waiver, no person may be imprisoned for any offense, whether 
classified as petty, misdemeanor, or felony, unless he was represented by 
counsel at his trial. II The importance of Argersinger lies in its extension 
from Gideon of governmental responsibility to appoint counsel to certain 
non felony (petty and misdemeanor) defendants. The issue of eligibility asks 
us to identify who those defendants are. 

To respond to this issue, two perspectives on decisional and implementa
tion analysis are necessary: the legal and the political. While these b'lO 

approaches together frequently help illuminate the meaning and impact of ap
pellate decisions, they are particularly helpful to Argersinger, where the 
Supreme Court's discussion clearly recognized that our lower courts are jammed 
with poor people. Had the Court felt that most defendants could easily hire 
private attorneys, there would have been nc hesitation over fully extending 
Gideon to any indigent criminal defendant without regard to trial outcome. 
But by extracting the fact of Jon Richard Argersinger's imprisonment as its 
fulcrum for extending the Sixth Amendment right to counsel to some nonfelony 
defendants, the Court acknowledged trcublesome fiscal and manpower implica
tions behind its holding. And through its concentration on the conclusion of 
a trial rather than, Gideon-like, on its initial cause, the C;urt blurred 
focus on the decision's rationale. Thus, although its discussion repeatedly 
emphasized the Sixth and Fourteenth Amendment bases for its decision--e.g., 
lithe requirement of counsel may well be necessary for a fair trial even in a 
petty offense prosecution,"--many trial judges received Argersinger principally 
as a sentencing case and only secondarily as a counsel case. This is because 
an Argersinger appeal most explicitly lies when a judge! after a counselless 
t"ial, imprisons an indigent defendant who did not waive counsel. Within the 
most narrow interpretation of the Court's holding, therefore, counsel is not 
required in a nonfelony case when: (1) no imprisonment results; or (2) the 
defendant waives counsel appointment; or (3) the defendant is not indigent. 
Thus, a judge can avoid appointing counsel by: (1) deciding at the outset of 
the trial that he will not use a permissible imprisonment sanction; or (2) 
inducing a waiver of counsel; or (3) finding the defendzmt not indigent. In 
the latter two situations, the judge arguably has not given up his option to 
imprison. And in all three situations, the politically appointed or elected 
judge, presiding over a court whose funding base is a hard-pressed municipality, 
county, or state, has protected the public purse. But in so doing, the judge's 
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conformity to the isolated letter of Argersinger's holding may be at the ex
pense of his impartial judicial role and the spirit of justice behind the Court's 
decision. 

It is helpful to view Argersinger eligibility as posing two sequential 
questions that, when each is answered affirmatively, require counsel appoint
ment. First, is this an Argersinger case? Second, is this an Argersinger 
defendant? What follows are suggestions on how these questions might be 
answered in order to find that sometimes too-elusive Argersinger defendant. 

The Argersinger Case 

Is this an Argersinger case? That is the predetermination question. The 
starting point is the statute or ordinance the defendruit is accused of breaking. 
If the legislature, be it federal, state, or local, did not authorize imprison
ment so that imposed or suspended jail sentences are not permitted, no inter
pretation of Argersinger can require counsel appointment, with the possible 
exception of probationary terms that amount to disguised imprisonment or 
jailings for nonpayment of fines. If imprisonment is a legislatively permis
sible sanction I then the Argersinger threshold may be crossed. At that point, 
three basic predetermination standards can be posited: "individualized
prediction, II "class-of-offense," and lIimprisonment-in-law." 

Individualized-Prediction 

The narrowest predetermination standard is "individualized-prediction" 
(alternatively called "imprisonment-in-fact"). Under this interpretation, 
Argersinger is essentially a sentencing decision mandating counsel appoint
ment only when imposed or suspended imprisonment is a substantial probability 
upon conviction. In other words, only when a judge wishes to reserve his power 
to impose an imprisonment sanction on a particular defendant must trial counsel 
be appointed. This is the most personalized approach to predetermination and 
it is the most subject to serious jUdicial abuse of defendants. Therefore, 

The individualized-prediction standard should not be used as a 
method of predetermination. Any such standard for predetermina
tion that evaluates the background of each individual defendant 
would be impractical and have an unnecessrrily prejudicial effect 
on the defendant's'right to a fair trial. 

ITh' . . J.s recommendatJ.on J.S taken from Right to Counsel in Criminal Cases: 
The Mandate of Argersinger v' Hamlin (1976, Ballinger Publishing Company, 
17 Dunster Street, Cambridge, Massachusetts 02138). This book is a result 
of a two-year LEAA-funded Argersinger study by the Boston University School 
~f La~ Center for Criminal Justice. All of the recommendations highlighted 
J.n thJ.s paper come from that study. Many of the recommendations are supported 
by standards developed by the American Bar Associatiorl and the National Legal 
Aid and Defender Association. 
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Legally-viewed, individualized-prediction invites a judge--either directly 
through his own pretrial analysis or indirectly through prosecutorial pretrial 
opinion--to learn more about the particularities of the offense or the defen
dant than he should to remain impartial. As well, much of the information 
will be irrelevant or othe~wise inadmissible on the trial issues, possibly 
erroneous, and probal)J.y incomplete given the state of poliCE: and probation 
reports especially'in the lower courts. And finally, much of this information 
should come to the judge's attention only after conviction when he is called 
upon to tailor a sentence and when defense counsel is positioned to rebut, 
modify, verify, and add to the information beyond those facts elicited at 
trial. Still, from an immediate political point of view, individualized-pre
diction is a tempting standard because it promises minimization of the number 
of Argersinger cases with their attendant costs. But such political concerns 
should not overNhelm legal principles or compromise jUdicial integrity. 

Class-of-Offense 

Another predetermination standard is "class-of-offense." This is a hy
brid betNeen individualized-prediction and imprisonment-in-Iaw. This standard 
applies a "judicial realism" variant in which the judges in a jurisdiction 
decide and announce that certain charges known from experience to be likely 
to result in imprisonment will be Argersinger cases and that for other charges, 
that likewise could result in imprisonment, no jail sentences, imposed or sus
pended, will be used so that such cases will not be Argersinger cases. In 
essence, the judiciary under this standard takes over the legislative function 
of ordering the severity of offenses. Although for different reasons, the 
class-of-offense standard is as improper as individualized-prediction. 
Therefore, 

The class-of-offense standard should not be used as a method of 
predetermination. Such a judicial determination that counsel 
will never be appointed for financially eligible defendants 
charged with an offense for which the statute permits imprison
ment as a sentence usurps the legislature's power 1:0 fix sentences 
and is an abuse of judicial authority. 

Under the class-of-offense standard, not only are individual rights deriving 
from the Constitution measured by group probabilities, but as well such "judi
cial realism" could turn probabilities into greater certainties, making class
of-offense Argersinger defendants surer jail candidates. 

\{hile the separation of powers problem in the class-of-offense standard 
is clear, the advantage to this approach is that it recognizes facts. These 
facts are that most persons charged with most non felonies are not imprisoned, 
either by imposed or suspended jail terms, through contempt for nonpayment of 
fines, or constructively by heavily restrictive probationary terms that amount 
to imprisonment without walls. The usual nonfelony disposition is an imposed 
or suspended fine. But recognizing these fac~s and acting to remove the impri
sonment option is a job for the legislature, not the judiciary. In practical 
(that is, economic) as opposed to more theoretical (that is, legal) political 
terms, the class-of-offense standard may limit to some extent the number of 
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Argersinger cases; but it does so through illegal judicial action. Still, 
there is much to be said for this analytical view of Argersinger, and the bar 
should explore with police and legislative bodies the cleansing of infrequently 
used imprisonment options from statutes and ordinances. 

Imprisonment-in-Law 

The proper Argersinger standard is imprisonment-in-Iaw, whereby any case 
involving a charge that permits imprisonment is an Argersinger case. ~erefore, 

The assistance of counsel should be offered to all financially 
eligible defendants who are charged with an offense for which 
there is a potential punishment of imprisonment. This is the 
imprisonment-in-Iaw standard. 

This is the preferable standard legally, because the other two standards pro
mote dubious judicial behavior. But imprisonment-in-Iaw is the most vexatious 
standard politically, because it is the most inclusive. The vast majority 
of nontraffic cases as well as a substantial minority of traffic cases tried 
in the lower criminal courts will be on charges for which imprisonment is an 
authorized sanction. Thus, while imprisonment-in-Iaw is the most legally cor
rect way to view Argersinger cases, it clearly is the most costly. 

In addition to its legal propriety, imprisonment-in-Iaw, like class-of
offense, forces to the surface a fundamental political question implicit in 
Argersinger's sentencing emphasis: Are we not an overcriminalized society 
where legislative bodies feel impelled to create more and more criminal stat-: 
utes and to tack onto them authorizations for the judiciary to deprive persons 
of their liberty, without regard to whether that penUltimate penalty is rational
ly related to the law's purpose or to the actual operation of the constitutional 
right to counsel? Adoption of an imprisonment-in-law standard surely must be 
accompanied by serious attention to the substantive criminal law base from 
which prosecutions flow. 

Defining the Argersinger Case 

The topsy-turvy nature of the Argersinger holding, which puts the end 
of the tr~al before the beginning, creates an awkward dilemma for the trial 
judge asked to ensure adherence to constitutional rights yet constrained by 
budgetary concerns. The individualized-prediction and class-of-offense inter
pretations have superficial appeal, particularly when balanced against the 
potential drain on tax monies from widespread courisel appointment; but they 
both are legally untenable. The proper place to find answers to the legal 
question of what is an Argersinger case is the statutory base of the criminal 
prosecution; when the legislature mandates that a judge consider imprisonment 
as a sanction, any case including such a charge is an Argersinger case. 

The imprisonment-in-Iaw standard should be articulated in court rules 
directing counsel appointment and in any legislation, such as public defender 
and assigned counsel statutes, relating to counsel appointment. As wf~ll, 

litigation aimed at ensuring that this standard is the proper Argersinger 
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interpretation should be commenced, buttressing the Sixth Amendment with argu
ments based on state constitutions and due process and equal protection prin
ciples. Furthermore, Argersinger should be viewed by legislators as an impor
tant stimulus to reconsider the statutory criminal law base, both for the imme
diate purpos~ of removing useless imprisonment sanctions and the longer-range 
purpose of decriminalizing many current offenses and generally recodifying 
the criminal law. For it should always be kept in mind that Argersinger 
should be no more than a temporary resting point along a continuum toward full 
implementation of the Sixth Amendment; surely the Sixth Amendment means no 
less than what it says: "In all criminal prosecutions, the accused shall 
enjoy the right ... to have the Assistance of Counsel for his defense." The 
goal of this litigation should be the constitutional interpretation that 

The Sixth Amendment requires that right to counsel be extended 
to all criminal defendants, regardless of whether they face impri
sonment or not. 

The Argersinger Defenda~t 

Once it has been determined what an Argersinger case is, a decision must 
be made on a case-by-case basis whether the individual defendant with an Ar
gersinger case qualifies for appointed counsel. The issue here is not what 
might happen to the defendant at the end of the trial; that predetermination 
question has already been answered: he might be imprisoned. Rather, the 
question simply is whether or not the government has a constitutional respon
sibility, if it wishes to prosecute, to supply the defendant with a commoditY7-
a lawyer--that the defendant cannot obtain through his own means. Often this 
is called the determination of indigency. 

It is crucial that jurisdictions artiCUlate standards and procedures en
surin'.J that indigency determinations are made fairly and rationally. The 
fol}owing recommendation incorporates a hardship view used by the ABA and 
the NLADA, implies that there should be a presumption of financial eligibility 
for appointed counsel rebuttable by the defendant's own calculations or by the 
defendant falling outside an objective uniform financial standard, and proposes 
that the commodity the defendant should be able to purchase from the legal' 
marketplace is more than the physical presence and attention of a lawyer: 
it is the effective assistance of that attorney. 

No defendant should be found financially ineligible for publicly 
provided criminal defense counsel unless he can purchase effec
tive counsel assistance in the private marketplace without sub
stantial hardship to self or family. 

The development of uniform financial eligibility standards for 
appointment of public counsel should be mandated by the appro
priate statewide authority, be it the legislature or the judi
ciary. Depending upon the state, these standards should be 
developed either statewide or within smaller units such as regions 
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or local jurisdictions if economic variables so require. The 
standards should be known and understood by the public, should 
be based on a fair and honest appreciation of the economic hard
ship to an individual trying to obtain effective private crimi
nal defense counsel, should be applied equally and with no coer
cion, and should represe:'lt a policy giving preference to public 
counsel appointment. 

Of the two strategies for uniform financial eligibility proce
dures, preference should be given to the accused's self-determi
nation over the alternative of hardship presumptions based on 
income and appropriate assets. 

Self-Determination 

Self-determination has many advantages. With no commonly accepted defi
nition of "indigency" that is clear and objective, any formulation of an eli
gibility standard based on "indigency" will have a great deal of subjective 
content and thus a large measure of arbitrariness. The defendant's subjec
tive evaluation of his own economic situation is perhaps as valid as anyone 
else's. As well, the cost involved in seriously attempting to verify infor
mation supplied by the defendant and measuring it against some standard of 
indigency could be quite substantial both in time and in public expenditure. 
The procedure involved in self-determination would eliminate such costs entire
ly. 

A properly administered self-determination program will provide each 
defendant with the information necessary for him to make the right calcula
tions. With a clear understanding of the importance of counsel in determining 
guilt or innocence, sentence, ruld collateral consequences and of the'cost of 
hiring effective counsel, a defendant will be able to make a knowledgeable and 
intelligent self-determination. Therefore, 

Public counsel in criminal proceedings should be provided for 
any accused who, based on his own uncoerced assessment of his 
economic condition and an informed judgment of the probable 
cost of an effective defense, has determined that he is finan
cially unable to meet such cost without substantial hardship to 
self or family. 

There are at least three substantial concerns that could be raised against 
this approach: 

(1) it may be abused by many defendants, depleting both an important 
source of private bar business and the public purse, particularly in the usu~l 
nonfelony context where many defendants may view counsel as having marginal 
utility; 

(2) it relies on defendant self-interest to inhibit abuse and in so 
doing implicitly ratifies the erroneous but commonplac(~ defendant assumption 
that retained counsel is better than appointed; and 

(3) if defendant choice is whimsical and unpredictable, a jurisdiction 
will be unable to plan, budget, and project necessary appropriations for its 
public defender and/or assigned counsel system. 
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Despite these possible drawbacks, self-determination should be seriously 
considered. A controlled experiment may reveal that: (1) well-informed de
fendants are not generally dishonest; (2) private attorneys maintain or in
crease their number of retained clients; (3) the demands on public monies 
remain constant or decrease; (4) self-determination is cost-effective, when 
weighed against the cost of determining and verifying "indigency"i (5) defen
dant selection to retain counsel is not based on a view that appointed counsel 
is unprofessional, but rather springs from other intangible notions about 
self-esteem, charity, and the value of things purchased as opposed to received 
for free; (6) planning can be done properly using experimental data; and 
(7) fewer defendants go unrepresented because they are now better informed 
about counsel's desirability and availability. 

Uniform Standard and Deter:mination of Hardship 

The alternative approach to self-determination is the establishment of 
objective financial criteria for appointment. Under this approach, someone 
obtains personal information from the defendant, verifies that information, 
and then applies it to a formula that has allowance for unusual situations. 
This is a judicial task in many jurisdictions, often leading to hasty and 
ill-informed decisions. It is preferable to have someone other than the judge 
make this eligibility determination. 

The chief administrator of the defender system should be responsible 
for determining eligibili.ty. Day-to-day financial eligibility 
determinations should be delegated to the salaried professional 
staff, which comprises the core of the defender system. The 
judiciary should not be responsible for these initial determina
tions of financial eligibility. The trial court should refer for 
a determination by the defender staff those defendants appearing 
without counsel who have not been found ineligible. The trial 
court should serve as the first forum of review of determinations 
of ineligibility. 

For determinations to be fair and uniform, a standard must be articulated 
from which a formula that permits just yet personalized application can be 
devised. The following standard is a proper starting point. 

To assure equal treatment of defendants, jurisdictions should 
develop uniform eligibility standards. Counsel should be provided 
to any person who is financially unable to obtain effective repre
sentation without substantial hardship to self or family. In 
applying this standard, the following criteria and qualifications 
should govern. 

--A presumption of ineligibility should not be drawn because a 
defendant has posted bailor is capable of posting bail. 
--Resources of persons other than the defendant and his spouse 
(in community property states) should not be considered in the 
determination of eligibility. 
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--Assets of the defendant which are not liquid within the time 
span available to retain effective private counsel should not be 
considered in the determination of eligibility. 
--Liquid assets such as cash in hand; stocks and bonds, bank 
holdings, savings, and property convertible into cash in the 
time span available to retain effective private counsel are 
relevant in. the determination of eligibility. 
--The current annual income of the defendant and his spouse (in 
community property states) is relevant in the determination of 
eligibility. 
--The defendant's assessment of his financial ability to retain 
effective private counsel should be considered. 
--Family size should be determined functionally to include, in 
addition to those for whom there is a legal responsibility to 
support, those persons who are in fact part of the family unit. 

Public defense in criminal proceedings should be provided to any 
accused if his income is less than the appropriate standards of 
living as determined by the Bureau of Labor Statistics. The 
preferable standard for measuring substantial hardship is the 
Bureau's "moderate living standard." Jurisdictions might adopt 
immediately the "lower living standard" for purposes of a plan
ning period designed to establish demand under the moderate 
standard. 

In cases where the defendant's income is over the standard adopted, 
the defendant should be found eligible for public defense counsel 
if he can show that he is unable to meet the cost of effective 
defense without undue hardship. 

The criteria and qualifications listed in this recommendation are supported, 
in principle, by recommendations 0f the ABA and the NLADA. Basically, they 
establish the parameters of those personal financial resources that should 
or should not be considered available for retention of counsel. As well, 
they reflect the "ready cash" assumptions of the private bar which. in almost all 
criminal cases require that the bulk of the fee be paid "up front." The notion 
of family size being viewed functionally as well as legally is a recognition 
of the fact that ~any persons, particularly from immigrant and minority com
munities, may have extended family responsibilities. 

A most difficult and delicate problem is deciding where the objective 
income line should be drawn. This decision essentially relates to two factors: 
(1) where presumptions of substantial hardship lie; and (2) the amount of 
money necessary to retain a lawyer to provide effective assistance of counsel. 
Drawing this line is made more difficult by the political pressures from the 
private bar desirous of ensuring a sufficiently large pool of potential 
retained clients. 

The financial position of nonfelony defendants is obviously quite varied. 
At the top of the range are defendants charged with nonfelonies who will auto
matically retain private counsel; therefore, there is no need to consider 
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providing public defense services to them. 
ment that private counsel is desirable, and 
accordingly, with no further public impetus 

They readily make the value judg
they allocate their resources 
needed. 

At the lower end of the range are those defendants who will be eligible 
for the maximum public defense services available. This group would include 
those on welfare and those benefitting from other public assistance programs. 
Because they lack funds for essentials, legal representation clearly would be 
beyond their means. They are automatically entitled to public defense services. 

The group that must be considered here is found in that wide range between 
those two extremes. It is composed of defendants who are not destitute yet 
are not financially capable of mounting an effective defense without aid. This 
range includes individuals with very modest uncommitted funds, which under 
some circumstances might be adequate for a counsel-assisted guilty plea to a 
simple misdemeanor or ordinance violation, as well as individuals whose fami
lial responsibilities extend beyond the legally recognized family unit. It 
also includes middle-income defendants with an intricate ar.d costly defense 
to a serious, complicated, or constitutionally-suspect misdemeanor charge. 

This middle-income group very well may not fall within that economic 
class traditionally considered "indigent," which usually is taken to mean 
insolvent or destitute. And this group is increasing in size, according to 
a recent Census Bureau report, due to continuing high rates of inflation and 
unemployment and exhaustion of unemployment benefits. The present poverty 
level is $5,500 for an urban family of four. That is the level usually used 
by civil legal service programs; and that cut-off line may be quite appropriate 
as a screening device for those legal programs with roots in the "War on 
Poverty," with limited funds, and with cases where there is no constitutionally
based right to counsel and where private attorneys may be available on contingent
fees or small down-payments. l{here, however, the right to counsel is fundamental 
and derives from the Constitution, policy decisions that, in fact, deny effec
tive counsel services to a class of citizens must be viewed as contrary to 
constitutional minima. Accepting public responsibility only for the destitute 
leaves the lower-middle and middle-income persons in a precarious position. 
These persons all too frequently are pressured, cajoled, and sold in what 
Abraham Blumberg calls "the practice of law as a confidence game." Ineffective 
assistance is their loti the letter of the Sixth Amendment may be met, but the 
spirit is denied. 

Although the poverty level is inappropriate for defining financial eligi
bility for constitutionally-protected counsel rights, there is an alternative 
government standard that merits attention: the Standard of Living Budgets, 
computed by the United States Department of Labor's Bureau of Labor Statistics. 
The Bureau carefully disavows any social policy intent in preparing its budgets 
for three standards of living (low, middle, and high). Using scientifically 
developed nutritional and health standards for food and housing and consumer 
price and expenditure analyses for other components, the Bureau calculates living 
costs for a hypothetical urban family of four. The standards vary geographically 
and there is a formula for adjustments by family size. It should be noted that 
the standards include no expenditures for legal services. The following chart 
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in their purposes. The bar and the judiciary, joined by the media, must make 
sure that no defendant in any American court who faces the possibility of 
imprisonment goes without the full opportunity to be effectively represented 
by counsel. 
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Workshop C 

Summary of Proceedings 

The most common conclusion is ttat there really is no systematic 
approach anywhere to determining eligibility. 

Basically, our discussions broke down into two parts. First was an 
effort to answer the question of what an Argersinger case is. The question 
there is whether or not a judge ought to be taking a case-by-case approach, 
or whether the judge or the system ought to assume that any case that involves 
a charge which might result in imprisonment is, ipso facto, an Argersinger 
case. Clearly, in the latter situation, the volum;-of cases is much heavier 
than in the former. 

One fruitful approach that was suggested was that the local legislative 
units be stimulated to change their laws. Many charges where imprisonment is 
a possibility currently are brought under either local statutes or under state 
statutes that don't have a local counterpart. In these latter cases, perhaps 
local laws could be devised with ~~e imprisonment sanction eliminated, thereby 
reducing the number of Argersinger cases. It was also suggested that there be 
greater scrutiny of the role of police irl making arrests and of judges and 
magistrates in issuing arrest warrants. Additionally, there ought to be 
greater screening and ex.ploration of the full use of diversionary approaches. 

The second question pertained to whether or not an individual defendant 
who has an Argersinger case is financially eligible for appointment of couns~l. 
The one consensus was that the poverty line is improper. There was also con
sensus about what factors are proper and improper in determining financial 
eligibility or indigency. It was suggested that the legislation, especiallY 
the state legislation, and the court rules authorizing counsel appointment be 
reviewed to see whether or not they are too restrictive or too vague. It was 
also suggested that possibly the best approach would be just to give counsel 
to anybody who asks for it. Others thought that a very calculated indigency 
form would be preferable. 

Basically, the two questions that were addressed were--One: What is an 
Argersinger case? TWo: ~Vho is an Argersinger defendant? From my own per
spective, the one major conclusion is that there appears to be a serious 
need for extensive planning, because virtually no one who attended the session 
was able to present a clear outline of the eligibility situation in his or 
her jurisdiction. That made it very difficult to construct jurisdiction
particular arguments pertaining to the functioning of any sort of defense 
system. 

I would suggest that LEAA or your state funding agencies be urged to 
provide money for individuals to gather the data that is necessary for you to 
present rational and logical arguments to your local legislative bodies. 
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DisctlSsion Highlights 

Is there a systematic approach to determine eligibility under Argersinger? 
Although most workshop participants agreed on what constitutes an Argersinger 
case, many felt that the high court dec.i..sion, in its purest form, cannot be 
fully implemented because of political and economic realities (i.e., how does 
one justify appropriating funds for counsel to represent "criminals," while 
simultaneously laying off law enforcement officials?) . 

In reference to the potentially heavy volume of cases which could be 
classified as Argersinger cases, participants noted that local legislators 
should be encouraged to decriminalize laws pertaining to so-callp.d "victimless 
crimes" (Le., public ~nk.enness) or/ at least, eliminate the imprisonment 
sanction thereby reducing the number of Argersinger cases. 

The second issue broached in this workshop pertained to determining the 
financial eligibility of an Argersinger defendant in deciding whether he or 
she is entitled to court-appointed counsel. The consensus was that the 
government-established poverty level is inappropriate. Although there was 
no consensus as to what constitutes indigency and, thus, entitles a defendant 
to court-appointed counsel under Argersinger, it was suggested that state 
legislation authorizing counsel appointment be reviewed and that counsel be 
appointed for anyone so requesting. 

A concomitant issue is that of deciding who should be charged with the 
responsibility of determining eligibility for court-appointed counsel. Public 
defenders, for the most part, are already overburdened and placing this duty. 
with the court allows the judiciary too much discretion. . 
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Chicago-Kent College of Law 
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Chicago, Illinois 

To poor people, the promise of Argersinger v. Hamlin, 407 U.S. 25 (1972) 
(the availability of counsel for misdemeanor-accused persons who cannot afford 
their own attorneys) is, at best, illusory. The delivery of defense services 
is so cumbersome and delayed that the legal representation provided in the vast 
majority of cases becomes pointless. Indeed, perhaps such representation may 
even be detrimental to the accused. 

Consider the plight of most poor people in misdemeanor cases who meet 
their appointed attorneys for the first time in the courtroom. In most cases, 
these defendants have 'Naited in jail up to three days before they have come to 
court. Some (about 22 percent of defender clients) have waited even longer. 
For, being poor, they were unable to post bond. l In many instances, the sentence 
on the crime charged is one which will result in time already considered served 
in jail, or no more than a day or two longer in jail, upon a plea of guilty. 
However, if the accused is innocent--or has some other defense--and requires 
any preparation at all, this means a continuance. Consequently, the accused 
will have to await the continuance date, incarcerated. Thus, whether convicted 
or acquitted, the accused will have spent more time in jail than if he had pled 
guilty at the initial court ar~earance. 

The choice whether to plead guilty or contest the matter is meaningless. 
For under such circumstances, it is rare that one will await proper preparation. 
The result is that most.non-fee misdemeanor defendants eith§r.go to trial with 
an unprepared case or plead guilty. This paper will suggest several legislative 
and court rule remedies for this sorry situation: (1) entry of the appointed 
attorney at the time of arrest or shortly thereafter; (2) mandatory requirement 
of summons in misdemeanor caseSi and (3) alternatives to money bond. These 
are not intended to be mutually exclusive or all-inclusive remedies. Indeed, 
they all should be implemented, if legal representation in misdemeanor cases 
is to be meaningful. Other procedures may also present themselves to assume 
early representation. 

lUnpublished Report, Indigent Defense Systems Analysis Project, National 
Legal Aid and Defender Association, 1976. 
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Entry ~rior to Court Appearance 

One of the deterrences to early case entry (i.e., prior to court 
appointment) is the statutory provision found in the rr.ajority of states whic~ 
directs that the court appoint counsel for non-fee defendants. Some may claIm 
that there are inherent problems which make pre-court appearance entry too 
difficult. The thesis here is that delay in case entry until court appointment 
presents .so serious an obstacle to effective misdemeanor representation that, 
whatever administrative problems are encountered in providing for pre-court 
appearance representation, the need for such early case entry is so great 
that it should be achieved despite the problems. 

Court appointment necessarily means court appearance by the defendant 
in most instances. Thus, case entry by the lawyer is delayed until then. 
Moreover the court appointment practice acts as a deterrent to the development 
of pre-c~urt appearance entry procedures in many places, for it provides an 
~~cuse to avoid taking the administrative steps necessary for early case entry. 
It is urged here that state statutes referring to appointment of counsel 
specifically direct that non-fee lawyers make contact with clients immediatelY 
after arrest, or even prior to arrest "Then a person comes under suspicion and 
requests assistance. This will require that the defender agency make the 
initial judgment on eligibility, and 'jtatutes should authorize accordingly. 

One of the best examples of legislation authorizing pre-court appearance 
entry of non-fee counsel is found in Colorado (Colorado Rev. stat., (1973) 
2l-1-l07), which authorizes entry into a case by the defender at the request 
of a charged person and before court appearance. Section 21-1-105 authorizes. 
the Colorado Defender to determine eligibility for non-fee legal services 
subject to judicial review. This statute has been interpreted by the Colorado 
Defender to require his office to conduct continuous jail checks for arrested 
persons who are without lawyers and who are unable to retain lawyers before 
initial court appearance. This case entry is accomplished before court appearance. 

The California Defender statute is another excellent example of authority 
to enter prior to court appointment and appearance. It, too, authorizes 
defender case entry upon request of the accused. (California Gov. Code, (1975), 
Sec. 27706.) 

While the proposal here is for statutory changes to specifically authorize 
pre-court appearance entry, this is not intended to suggest that entry cannot 
be accomplished early even in those jurisdictions which do not expressly, by 
statute, provide for pre-court entry (as in California and Colorado). United 
States supreme Court decisions such as Miranda v. Arizona, 384 U.s. 436, 86 S. Ct. 
1602 (1966), and Escobedo v. Illinois, 378 U.s. 478, 84 S. ct. 1258, (1964), 
would seem to make at least police-station pr.e-court appearance representation 
essential in some instances. Defense lawyer entry into a case before the first 
court appearance is recommended by the American Bar Association's "Standards 
Relating to Providing Defense services." 1968, 7.1 and 5.1. The ABA Defense 
Services Standards also provide for wide publication of the availability of free 
legal services for eligible accused persons. Standard 1.2 accordingly encourages 
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the accused, his friends, or his relatives to contact the defender immediately 
after the person is arrested. 

Likewise, the National Advisor; Commission on Criminal Justice standards 
and Goals, Cour~St Standard 13.3, recommends pre-court appearance case entry 
by non-fee counsel. 

Accordingly then, it would appear that defense lawyers should generally 
enter the case immediately after the arrest. Statutes which direct that 
lawyers be appointed at a court appearance are not intended to preclude ore-

~ . 
cour~ appearance case entry by non-fee counsel. Such statutes pertain to 
only those situations in which the defender has not entered the case by the 
time the defendant reaches court. (See People v. Potts, 17 III. App. 3d 867 
(1974) . ) 

Utilization of the Summons in Place of a Custodial Arrest for 
Misdemeanor Offenses 

For many offenses, a number of states have authorized police to issue a 
summons or a notice to appear to a suspected offender, rather than effectua
ting a custodial arrest. (See III. Rev. Stat., 1975, Ch. 38, Sec., 102-11 
and 107-12.) However, in most such statutes, the summons or notice is dis
cretionary with the police and, in fact, is seldom used in place of an arrest 
(except in minor traffic violations). Utilization of L~e summons rather than 
arrest will leave the suspect free in the pre-trial stage no matter what his 
resources. Thus, the suspect has the opportunity to make contact with a public 
defender or other lawyer on his own initiative. Of course, this should be 
coupled with advisement that the suspect has the right to counsel and the 
right to publicly-paid counsel if he cannot afford private counsel. The 
defendant should also be provided the address of the defender office. 

If the suspect has not obtained counsel prior to the initial court 
appearance, and should counsel be appointed at that time, the free status of 
the defendant makes a short continuance a practical alternative to going to 
trial with unprepared counsel. 

Altern.atives to Honey Bond 

Where the accused is too poor to post even the most modest money bond, 
an alternative method with which the accused can comply should be substituted. 
Bandy v. United States, 81 S. Ct. 197 (1960) I and 82 S. ct. 11 (1961). Indeed, 
imposition of a bond so high that th~ accused cannot meet it may be constitu
tionally impermissible. Stack v. Boyle, 342 U.S. 1, 72 S. Ct. 1 (1951) i 

Reynolds v. United states, 80 S. Ct. 30 (1959). 

In minor misdemeanor cases, there would seem to be little reason for 
most defendants not to appear, for non-appearance may involve a more serious 
offense than the original charge. Hence, it is often unreasonable to: quire 
any conditions for pre-trial release. To avoid unduly harsh pre-trial release 
conditions, a rule of court directing that all persons arrested for specif~ed 
minor misdemeanors be released without posting money bond immediately after 
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the arrest would facilitate meaningful representation. In the rar:e situation 
where the arresting officer ~ight reasonably believe bond conditions are 
appropriate, a magistrate a"l,Tailable upon a 24-hour basis should be ub.lized 
to set specific terms of release in all cases involving poor defendants. 
(See Pelletier v. United States, 343 F 2d. 322 (D.C. C.A., 1965) , for an 
excellent discussion of alternatives to money bond.} 

Having the accused free in the pre-trial state provides an opportunity 
for trial preparation even in the most minor of cases. This suggestion is 
similar to utilization of summonses or notices to appear instead of arrest. 
However, the misdemeanor recognizance rule may b8 implemented by court rule 
alone, since bond discretion is a court prerogative. 

Conclusion 

The foregoing does not replace the need for criminal defense delivery 
systems to universally develop pre-court appearance entry procedures. Such 
procedures do not require legislation or the exercise of rule-making power. 
Rather, achievement of early case entry by defenders takes the initiative and 
ingenuity of th€ leaders in the defense delivery system. 

Entry into a case by a defender agency prior to first court appearance 
will require that preliminary decisions on eligibility, or even final decisions 
on eligibility, be left to the defender agency. The key to effective legal 
representation in minor misdemeanor cases, perhaps even in all cases, hinges 
upon lawyer entry into the case irrnnediately after arr:=st. 
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Workshop D 

Summary of Proceedings 

With respect to legislative and nlle changes, there were three direc
tions suggested for legislative and rule making in regards to implementing 
Argersinger. The first was that there should be adoption of a statute allowing 
early entry into criminal cases, and that this entry should be available at 
the request of the accused or by court appointment. 

Secondly, there was a mandatory-summons or order-to-appear suggestion. 
Last, there Was the possibility of a release-on-recognizance statute. 

The statute about early entry was \.,ell received. Hm.,ever, most people 
would prefer not only that the defendant be able to make the request, but 
also that there be an explicit court appointment in case the defendant did 
not do so. We were fortunate to have with us some attorneys from a jurisdiction 
where such a statute was in effect. They reported that in this particular 
jurisdiction the sheriff would take down the request from defendants as they 
came in after they were arrested, and would notify the public defender, or 
the public defender would come up every day and interview these clients. 
Therefore, when they went to get bail, or whatever, they would already have 
a file prepared and would, thus, have more effective representation. 

There Was a cool attitude toward the summons and notice-to-appear 
position. I think this was because the summons itself is largely discretion
aL/ in terms ofpolice--whether it's because of police socialization bias, o~ 
because Lrye police seemingly lack legal or other authority. Some jurisdictions 
which had such a summons reported that these were rarely, if ever, used. 
Police were still making arrests, instead of issuing summonses in misdemeanor 
cases. 

Third, the release-on-recognizance (R.O.R.) idea was accepted with much 
enthusiasm. Some people pointed out that this f indeed, was the way that 
things seemed to be progressing, and that this seemed to be an alternative to 
the summons concept. R.O.R. was accepted with a caveat that exceptions be 
provided. If a person did not receive R.O.R., then the sitting judge would 
have to make specific findings of fact on the record for those exceptions. 

There were several other legislative initiatives. One of these was 
that there needed to be more legislation concerning state-level funding for 
defenders I functions. It was felt that local funding was not inadequate, but 
that it was very difficult politically to get local funding across and get it 
passed. Secondly, it was suggested that legislation be enacted requiring the 
police to allow the defendant three complete phone calls--one to an attorney, 
one to the family, and one to a bail bondsman, if applicable--and imposing 
sanctions if this was not carried out. Last, there Was a proposal calling 
for legislation expanding court hours so that there "lould be criminal trials, 
perhaps, at night and/or on Saturdays. This would make trial more readily 
available to wage earners particularly. Instead of having to plead guilty 
to avoid spending more time in the court system, they would instead be able 
to go to trial and execute their Constitutional rights. 
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Discussion Highlights 

There were three ~roposals !or legislative and rule changes which would 
facilitate full implementation of Argersinger. 

First, it was suggested that legislators be encouraged to enact statutes 
allowing (or, perhaps, mandating) early entry of counsel in criminal cases. 
This would serve to safeguard the defendant's right to effective assistance 
of counsel at the earliest possible point. The consensus was that the defen
dant not only be allowed to request counsel, but also that there be an explicit 
court appointment in the event the Defendant failed to do so. 

Second, there should be a mandatory summons or order to appear in all 
misdemeanor cases. The summons, at present, is largely discretionary and is 
rarely, if ever, used by the police, who of times prefer to arrest suspects. 

Third, release on recognizance (R.O.R.)--with certain exceptions--may be 
a viable alternative to issuing a summons. One caveat here was that if a 
defendant did not receive R.O.R., then the presiding judge should be required 
to make specific findings of fact on the record for those exceptions. 

Other suggested initiatives included the following: (1) legislation 
specifically pertaining to state-level funding for defender functions to facil
itate appropriations and preclude some of the political ramifications of 
providing counsel to "criminals u ; (2) legislation mandating that the police 
allow a defendant three complete telephone calls--one. each to an attorney 
the family, and a bail bondsman, if applicable; and (3) legislation expanding: 
court hours so that wage earner defendants, in particular, have more access to 
the courts and are not virtually coerced into waiving their right to trial. 
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WORKSHOP E 
PlJi..NNING: DETEP!1INATION OF NEEDS po.ND DEJ<:!AJ.'1DS 

F..arold S. Jacobson, Hodera tor 

Special Assistant for Planning and )lanagement 
Criminal Defense Div:t.~li0n 

Legal Aid Society of New Yo~k City 

Planning: Determinations of Needs and Demands 
Implementation of ~xgersinger 

Invariably, criminal justice planning efforts for defense systems are 
macro-oriented; national requirements are forecast. Those efforts are mis
directed inasmuch as criminal justice system defense demands and the resource 
requirements to meet those demands are micro-governmental units--city and 
county units with a high degree of dissimilarity in the environments in which 
they operate. Therefore, linear analyses of requirements which presume equal 
demands on homogeneous units invariably offer little guidance and, perhaps, 
even misguided approaches for problem-solving. 

Initially, planning efforts to implement Argersinger requirements must 
focus on existing defense efforts. For example, the Legal Aid Society of New 
York City has been providing the complete panoply of defense services for 
persons charged with misdemeanors and lesser offenses since ~~e inception of 
its Gideon-based contract in 1966. Therefore, the advent of Argersinger did 
not have any impact at allan our operations. On the other hand, the District 
of Columbia Public Defender has, since its inception, focused solely on felony 
offenders--a factor which, at the moment of Argersinger, presented a void and 
an opportunity. Moreover, these dissimilar situations emphasize the need for 
individual, case-by-case microanalyses for planning purposes! rather than the 
normal, national macro response. 

Legal aid societies, public defenders, and assigned counsel systems to 
provide defense services are a response to the governmental frame,york of court 
systems and concepts for providing or funding governmental services. In New 
York State, legislation in response to Gideon required local units of government 
to provide a legal aid society, public defender, or assigned counsel system. 
Recently, Ohio provided for a state de.fender system, unless local units of 
government chose to provide the defender system with reimbursement from the 
state. The varying approaches by government have major implications for 
addressing the implications of Argersinger. 

There are several theories regarding court approaches to Argersinger as 
to when the decision of a defendantts right to counsel must be made. I suggest 
that most of the theories are cost-based and not justice-based in their orien
tation. systems that no·te extensive use of pre-trial diversion and non-penal 
sanctions for decision-making are avoiding ~~e questions precedent to those 
penalties: Will a defendant who refuses to exercise those options be subject 
to serving time in prison? The uncounseled defendant, under coercive options, 
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may consistently avoid the penal sanction and may constantly be the subject 
of injustice through coercive systems. In re Gault, for example, was a 
reaction to those who would penalize a juvenile for "his own good" without 
due process guarantees. We, therefore I explore planning to implement Arger
singer without ccnsidering the various convoluted approaches designed to 
preclude effective assistance of counsel. 

The scope of cases requiring appointment of counsel is as broad as the 
offenses in which legislatively-prescribed penalties of imprisonment exist. 
This unsophisticated, front-end analysis avoids the problems inherent in 
judicial screening and pr-ejudgment taint in case by case reviews by judicial 
authorities. Moreover, it also avoids judicial tampering with legislative 
functions by not requiring courts and judges to hold non-penal court sanctions 
as standing rules where the executive and legislature have set out penal sanctions. 
First, there are areas--specifically traffic offenses and public intoxication. 
that should be legislatively excised from the Argersinger mandate. In New York, 
traffic cases almost exclusively are covered by administrative law rather than 
criminal law under the New York state Administrative Adjudication Bureau. 
This shifted over 800,000 moving traffic infractions and over 3,000,000 non
moving infractions from the jurisdiction of the criminal courts of the City 
of New York. 

Effective this past July, pv~lic intoxication was also removed from 
criminal sanctions (with potential penal sanctions) to civil status which 
evaluated the need for government intervention for a person's welfare, inter
vention being a last resort. 

Therefore, an initial step in planning effective and complete implemen
tation of the Argersinger mandate is a thorough review of unnecessary criminal 
law jurisdiction and potential sanction. The defense bar and public defenders 
should be actively involved in that review, and should seek to reverse the 
governmental propensity to overcriminalize status and conduct that are not 
favored, but do not rise to a level warranting criminal and penal sanctions. 
A recent example of this governmental approach occurred recently in New York 
City, where smoking in certain areas was given criminal liability. This was 
not done because of fire safety concerns, but because a segment of the public 
finds such behavior offensive. Given c~mpeting areas of public safety, should 
public funds for law enforcement, prosecution, and defense efforts under 
Argersin~er be focused on this subject? I would answer, emphatically, no. 

A second step in the planning process is a review of prograrns-~both 
existing and in the planning stage--which short-circuit the arrest process 
for persons charged with misdem.eanors and lesser o:':'fe:1ses. For example, in 
several cities there are now ("rmmunity dispute mediation programs which 
consider incidents and situations that regularly appear in the criminal justice 
system. Disputes over property ownership--which could be translated into 
petty larceny--and checks returned for insufficient funds--which could be 
translated into fraud and larceny--are instead mediated as civil disputes. 

There are also diversion programs at the police arrest stage and at 
the prosecutor complaint drawing stage which will impact on defense require-
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ments under Argersinger. Diversion programs, however, do not completely 
remove the requir~uent for defense counsel, whereas community dispute 
mediation does. Diversion, with potential reinstitution of charges, clearly 
does require defense counsel, albeit on a more limited legal advice and 
counselling role. Arrested persons entering such programs must be advised 
regarding admissions and the lack of confidentiality of communications, the 
waiver of speedy trial and other rights, and, more importantly, the ramifica
tions of failure in a diversion program--reinstitution of the underlying 
criminal charge. 

Planners must, therefore, consider the impact or potential impact 
of community dispute mediation programs, and precinct and pre-charge 
diversion programs on defense counsel requirements. The enlargement and 
extension of these types of programs will sharply reduce the defense resources 
r=quired to implement Argersinger. 

Another important consideration in evaluating the demand for defense resources 
is a determination of the stage at which defense counsel and staff should enter 
the proceedings. For example, for misdemeanor or lesser offenses, do the police 
issue citations and summonses, or do they use the arrest process? In New York 
City, for example, one-half of persons charged with misdemeanors are arrested, 
and 23 percent of persons charged with petty offenses are arrested. If the latter 
is typical of police practices, requirements for defense counsel and staff are ex
tended pre-charge into the field. If the police are using the arrest process, de
fense counsel requirements are generated by arrested persons l for example, in 
response to the Miranda litany by the police regarding furnishing an attorney. 
Moreover r the police arrest process generates the potential for defendant prej.u
dice in the use of lineups, the taking of statements, and delay in bringing the 
arrested person to a speedy arraignment. A concomitant result is the requirement 
for defense counsel to have the capacity to intervene on a timely basis to bar preju
dice to an arrested person through assertion of constitutional rights and privileges. 

A jurisdiction's policies and practices regarding release on recognizance 
(R.O.R.) or bail also affect the scope of defense counsel requirements. In 
systems that make extensive use of R.O.R. for persons charged with non-felony 
crimes, there is a lesser requirement for defense counsel than in jurisdictions 
predominantly using bond and cash bail requirements. Moreover, those juris
dictions that set bond and cash bail requirements at exorbitant levels are 
generating extensive pre-trial detention, with parallel defense counsel 
requirements, since the defense counsel's function regarding bail setting and 
review and the panoply of collateral requirements regarding pre-trial detention 
must be raised and prosecuted. Therefore, planners should review the decisional 
model used for arrest or citation for non-felony cases and its impact on 
defense counsel requirements. Planners should evaluate the potential for re
vising the decisional model to strengthen the presumption of citation issuance 
for nonserious misdemeanors or lesser offenses, especially where the charges 
allegEl'd are property- rather than person-based or are considered "viotimless." 

Planners should also review the decisional model regarding R.O.R. or 
bail and the framework for setting the amount of bond and/or cash required. 
More ~~tensive use of R.O.R. and alternatives to conventional bond and cash 
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bail reduces defense work requirements and resources in preparing 
and arguing writs regarding pre-trial detention. Moreover, the extent of pre
trial detention in misdemeanor and lesser offense cases has a substantial 
impact on how broadly staffed the defense func'tion should be, since detention 
cases have, or should have, calendar priority, thereby creating more frequent 
appearances and less time between appearances. As a result, the number of 
attorneys required to meet defense demands increases directly as a function 
of pre-trial detention. 

A particularly difficult factor for planners to consider in implemen
ting the Argersinger mandate is the determination of eligibility: who should 
be afforded counsel at public expense? The two broadly-stated elements are 
the defendantrs resources and the cost of obtaining counsel. Regardless of 
the type or level of standard set, the judgment is clearly more difficult in 
non-felony cases, since the resource requirements and the cost of retained 
counsel are of a lesser magnitude. On the other hand, felony charges create 
a condition of disaster proportions allowing relatively unsophisticated judg
ment. The non-felony case is also complicated by waiver of counsel where a 
defendant's perception of potential sanctions is not as threatening as in a 
felony case, especially in systems having provisions for recoupment of public 
funds through civil action. The so-called "intelliqent l1 waiver often is not, 
since a defendant's judgment is made on a potential recoupment basis, rather 
than on the legal situation he faces. The waiver decision is substantially 
affected by the judicial officer who explains the options which subtly but 
substantially imply to the defendant that choice of counsel may produce a less 
favorable case outcome. The most recent experience the Legal Aid Society of 
New York encountered regarding waiver of counsel coercion was in the mixed 
administratiye-criminal area of parole revocation. Hearing officers of the 
Parole Board, while explaining the right to counsel to parolees charged with 
violations of that status, were regularly communicating that electing to employ 
defense counsel would result in revocation of parole, and service of all time 
still owed to the state. Our Parole Revocation Defense Unit succeeded in dis
pelling that myth only through achieving a high degree of success in aborting 
revocation of parole or substantial time to be served through court-based 
litigation reversing the predictable actions of hearing officers and the Parole 
Board. 

In determining eligibility of persons charged with mi~demeanors and 
less.er offenses, plunners should consider the ability to retain counsel to 
mean "effective assistance. of counsel. ". Knowledgeable criminal justice system 
persons, especially in urban centers, are aware of particular attorneys who 
carry their offices in their pockets and whose legal scholarship extends to 
their ability to read the criminal complaint and to know the code section 
their clients plead to. These attorneys, whether they are known as "Ba~ter 
Street boys" in New York. City or by some other label, cannot economically 
afford to prepare writs or motions, to engage in legal research, to try a case, 
or to prepare a pre-sentence memorandum because of the limited fee for their 
Itservice." Moreover, one questions whether it is solely a matter of economics 
or a combination of economics and competence. They will be the ones who will 
raise a hue and cry regarding public defender and legal aid society eligibility 
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criteria, resulting in acceptance of clients having virtually any funds at 
all. ~evertheless, the Argersinger mandate was intended to assure effective 
assistance of counsel, not to protect the fees of persons who cannot meet that 
standard. 

Therefore, planners should evaluate the costs of obtaining effective 
assistance in setting eligibility standards. The test of a defendant's re
sources should be that of "substantial hardship" and should consider liquid 
assets only, using the same exemptions from attachment or execution allowed 
in the civil law. The standard proposed by the National Commission on Defender 
Standards (to be published shortly) is as follows: 

1.4 Financial Eligibility Criteria 

(a) Effective representation should be provided 
to anyone who is financially unable to obtain such 
representation without substantial financial hardship 
to himself or to his dependents. This determination 
should be made by ascertaining the liquid assets of 
the person 'i-Thich exceed the amount needed for the pay
ment of current obligations and which are not needed 
for the support of the person or his dependents. If 
the person's liquid assets are not sufficient to cover 
the anticipated costs of representation as indicated 
by the prevailing fees charged by competent counsel 
in the area, the person should be eligible for publicly 
provided representation. The accused's assessment of 
his own financial ability to obtain competent repre
sentation should be given substantial \veight. 

(1) Liquid assets include cash in hand, 
stocks and bonds, bank accounts and any other property 
which can be readily converted to cash. The person's 
home, car, household furnishings, clothing, and any 
property declared exempt from attachment or execution 
by law should not be considered in determining eligibil
ity. Nor should the fact of whether or not the person 
has been released on bond, or the resources of a spouse, 
parent, or other person be considered. 

(2) The cost of representation includes inves
tigation, e..'<.pert testimony, and other costs which may 
be related to providing effective representation. 

(b) If the accused is determined to be eli~~le 
for defense services under L~e foregoing provisions, 
and if, at the time that the determination is made, he 
is able to provide a limited cash contribution to the 
cost of his- defense without imposing a substantial 
financial hardship upon himself or his dependents, such 
contribution should be required as a condition to 
continued representation at public expense. 
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(1) The defender office or assigned counsel 
program should determine the amount to be contributed 
under this section, but such· contribution should be 
paid directly into the general fund of the state, 
county, or other appropriate funding agency. The con
tribution should be made in a single lump sum payment 
immediately upon, or shortly after, ·the accused's 
eligibility is determined. 

(2) The amdunt of the contribution to be made 
under this section should be determined in accordance 
with predetermined standards and administered in an 
objective manner, provided, however, that the amount 
of the contribution should not exceed the lesser of: 
a) ten (10) percent of the total maximum amount which 
would be payable for the representation in question 
under the assigned counsel fee schedule, where such a 
schedule is used in the pari.:icular jurisdiction; or 
b) a sum equal to the fee generally paid to an assigned 
counsel for one trial day in a comparable case. 

1.5 Method of Determining Financial Eligibility 

(a) The financial eligibility of a person for 
publicly provided representation should be made 
initially by the defender office or assigned counsel 
program subject to review by a court upon a finding 
of ineligibility at the request of such person. Any 
information or statements us,ed for the determination 
should be considered privilE!ged under the attorney
client relationship. 

(b) A decision of inE~~ligibility which is af
firmed by a judge should bE: reviewable by an expedited 
interlocutory appeal. The person should be informed 
of this right to appeal and if he desires to exer-
cise it, the clerk of the court should perfect the appeal. 
The record on appeal should include all evidence pre
sented to the court on the issue of eligibility and 
the judge's findings of fact and conclusions of law 
denying eligibility. 

In summary, the factors of eligibility and waiver are critical determin
ants regarding defense requirements under the Argersinger mandate. These 
factors can be regulated as a control mechanism over the potential intake of 
clients to be afforded counsel with public funds. cynically manipulated, the 
threshold can be used as a cost regulatol: regardless of its impact on furnish
ing effective assistance of counsel. Planners should require that eligibility 
standards and their application be reviewed regularly to ensure that the objec
tive of meeting the Argersinger mandate is viable. 
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Effective assistance of counsel requires more than defense attorneys. 
Support staff including investigators and para-9rofessionals are required, 
albeit in a lesser ratio than in felony cases. The requirement for indepen-
dent investigation by the defense is fundamental, regardless of the classification 
of charges as misdemeanor or lesser offenses. ?:r:oviding support staff may be a 
more difficult proposition under an assigned counsel system than under organized 
defense systems provided by public defenders and legal aid societies. Neverthe
less, a major function of an assigned counsel plan should be to establish the 
mechanism for assuring the timely availability of quality support staff. 

A major question for the planner is who should provide the services re
quired: an appointed counsel plan, a legal aid society, a public defender, 
or a mixed system? NLADA and many leading defenders support the mixed system 
concept and consider involvement of the private defense bar essential to 
maintaining defense standards. In felony cases, ~~at goal is more easily 
achievable through regular assignment of cases--beyond conflict assignments-
to members of the panel. However, experienced competent attorneys are not 
nearly as likely to accept assignments to misdemeanor and lesser offense cases, 
unless there is an unusual fact pattern or question of law. Panel attorneys 
regularly accepting assignments for these categories of offenses are similar 
to or the same as those described above. 

If the public defender or legal aid society is the option selected, 
another issue arises. Many court systems are bifurcated with preliminary 
felonv matters, misdemeanors and lesser offenses being prosecuted by a lower 
court: and felony matters being disposed of in a superior court. Many public 
defenders and legal aid societies are divided organizationally along these 
court divisions or, in some cases, defender offices only operate in the superior 
court. Traditionally, those offices operating in both courts place their in
experienced staff in the lower court, \Vith. the focus for that staff being 
pr~paration for felony matters. Therefore, misdemeanors and lesser offenses 
are not accorded priority attention except as those cases provide less exper
ienced attorneys \vi th on-the-job training. . Moreover I many organizations do 
not afford thp,ir lower court units the full panoply of support staff and 
operating fur..Js, reserving those expenditures for felony cases. Continuity 
of representation is viewed as essential and as a priority goal for felony 
cases, but misdemeanor and lesser offense assignments are not accorded that 
mode of representation. 

Planners, in determining the budgetary needs for defender operated 
programs, should not accept the normal parameters, \Vhich include constant 
turnover of experienced staff to felony matters, with a resulting lower salary 
structure for implementation of the Argersinger mandate. Nor should planners 
accept prior expenditure patterns for support staff and operating funds, since 
defender programs under restricted budgets did not afford appropriate resources 
for lower court operations. Instead, a new cost model should be developed 
which assumes that funding and staff will be provided for effective assistance 
of counsel in misdemeanor and lesser offense cases. This requires an analysis 
of the trend in caseload composition and an evaluat~~n of the incidence of 
different proceedings for each category of offense. For example, for misde
meanor grade narcotic cases, this means sampling how many will require suppression 

73 



---- --------- - -- ----~~---~--

hearings on search and seizure issues, how many will re~uire addiction hearings, 
how many will be tried by a jury, a~d how many will require a court trial. 
By developing the proceeding ratio (proceedings per filing), the average 
processing time by proceeding, proceeding weights (time per filing), and 
filing weights (time per filing) can be developed to determine resource re
quirements. Moreover, a re-evaluation of staff workload capacity is also 
required, since the previous assumption has been that given a finite amount 
of defender time, an infinite number of misdemeanors and lesser offense cases 
can be processed. The result has been that the primary objective becomes case 
flow and disposition rather than effective assistance of counsel. Therefore, 
the workload capacity model should be redrawn using new parameters consistent 
with the Argersinger mandate and the effective assistance of counsel standard. 

In developing workload standards, each jurisdiction should develop the 
range of cases an attorney with appropriate support staff and operating ex
penses can competently represent. The caseload standards set out by the 
President's Commission on Law Enforcement and Administration of Justice started 
with the Airlie House estimate of 300 to 1,000 cases per year and concluded 
that: 

. • . one may assume that each year a single lawyer 
working fulltime could provide representation in 300 
to 400 serious misdemeanor cases (with felony counter
parts), in 1200 social nuisance cases, or in 600 of 
the remaining misdemeanor cases. l 

Estimates based on estimates which were derived from speculation do nou 
afford guidance or provide an ~pportunity for validation or application to 
local jurisdictions. The National Advisory Commission on Crill'inal Justice 
standards and Goals subsequently offered a standard maximum; to wit " .•. 
misdemeanors (excluding traffic) per attorney per year: not more ~~an 400; 
•••• "2 The Commission's standard is an estimate based on a review of 
those past estimates, therefore having an equal amount of validity as the 
President's Commission's standard. Clearly, national estimates or standards 
are not instructive for local jurisdictions except, perhaps, as maximums. 
What is required is a methodology which-local planners can readily apply and 
validate. I have previously suggested part of an approach which looks at pro
ceeding and filing weights related to specific offenses. Each jurisdiction, 
in addition, should evaluate court effectiveness and its impact on defender 
workload; what is the ratio of attorney productive time to nonproductive 
time attributable to court calendaring and scheduling practices. Moreover, 

lTask Force Report: The Courts, Task Force on Administration of Justice, 
The President's Commission on Law Enforcement and Administration of Justice, 
Washington, D.C., 1967, p. 56. 

2courts, National Advisory Commission on Criminal Justice standards and 
Goals, Washington, D.C., 1973, Standard 13.12, Workload of Public Defenders, 
p. 276. 
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each jurisdiction should analyze the impact of criminal procedures regarding 
discovery, papering requirements on writs and motions, and other requirements 
on attorney workload capacity. 

In evaluat.Lig attorney workload, one realizes that data collection and 
analysis is fundamental to making informed determinations. Moreover, in all 
of the above addressed issues, the collection of information--objective data 
and descriptive narrative--are a prerequisite to the analysis and decision
making process. To be economical and effective, information collection, 
however, requires a framework. That structure is developed by first reviewing 
what que~tions must be answered and what decisions must be made. Those 
questions and decisions are translatable into data requirements, which then 
can be turned into data collection assignments. That process is fundamental, 
especially in criminal justice, which has always operated on commonly accepted 
"myths" and "rules of thumb. II Planners should be highly aware that there are 
major variations in the size of thumbs and that conflicts between what data 
collection and analysis reveals, and what criminal justice system decision
makers' thumbs tell them, will not automatically be resolved by the objective 
data. To the contrary, the initial presumption will be that the data gatherers 
or analysts erred "since everyone knows ... ". 

Finally, planners should realize that the data collection and analysis 
required to determine the demand for defender services, the present supply of 
defender services, and the resource requirements to bring them into equilibrium 
is not a process of the most advanced, sophisticated techniques and quantitative 
tools. However, they will generally be faced with poor quality record and 
statistical data systems, and resistance to extension of data collection cystems 
by defender attorneys. Therefore, planners should educate attorneys regarding 
the objectives of the data gathering and analysis process: to analyze and 
document the resource requirements necessary to meet the Argersinger mandate 
with effective assistance of counsel. Clearly, this objective should meet 
their self-interest as well as the interests of their clients. 
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Workshop E 

Summary of Proceedings 

I think the biggest thing that developed from the Plann~ng Worksh~p 
really had nothing to do with planning directly I but rather w~th an att~tu
dinal focus. One prosecutor stated that defenders had adopted the "White 
Nigger Syndrome," and there were knee-jerk reactions,all,ove~ the place. ,He 
probably proved his point. He was talking about an ~nst~tut~onal harden~ng, 
so that you could no longer notice problems as defenders. Conferees clearly 
were talking about the problems of the prosecutor, resolving problems of the 
court, needing to keep calendars current, and,really sounding like court ad
ministrators rather than defenders. I think it was very helpful to have that 
issue raised, especially by a prosecutor. The most startling thing to me was 
that there really wasn't much of a reaction, like "We really hc.lJ'e a problem 
here." Attorneys basically indicated that they don't think there's much of 
a problem. In fact, with misdemeanors and lesser offenses r the attorney 
really doesn't have much of an impact. What's going to happen is going to 
happen. So he's there for that occasional case where~ because of the , fact 
pattern or a particular question of law, an attorney ~s needed. But ~n other 
instances, he's basically a ticket taker. He's a courtroom observer. If he 
handles 1,300 cases, they get carried through on momentum. He just wa~ches 
them go through, and every once in a while, when the system sticks a l~ttle, 

he gives it a little push and gets it rolling. 

I think some people came to this session looking for an easy answer to 
tlleir funding problems in regard to Argersinger, and I get the impression that 
they were looking for money from Washington. I think it's about time that we 
recognize what has happened with LEAA funding and with federal funding generally. 
The manna is no longer falling from the heavens. We have to get back to basics 
and start looking to your state and local governments to fund the pr0grams. 

I think the most important thing that one can do relative to Argersinger, 
especially with cost-conscious public officials, is to get them to start 
looking at unnecessary jurisdiction. We don't have to pull someone into court 
every time he spits in the street. We may find it offensive behavior, but 
that action does not rise to the level that requires public criminal sanctions. 
If there's a cost consciousness by public officials today and if there's a 
concern by defenders that if you're going to provide representation, then it 
has to be effective representation. Let's eliminate unnecessary juriSdiction. 
Let's cut down the criminalization of ptililic behavior. There are alternatives 
to criminal prosecution: community dispute settlement, administrative or 
civil responses to property disputes or to traffic offenses, or decriminalization 
of public intoxication. Let's get those things out of the criminal court system. 
Then we will be able to offer effective representation to all persons who do 
come in. Because there's no such thing as a lesser offense to someone who is 
jailed even for 10 days. To him, that's ill) awful lot. 

Basically, we did very little planning. We did find out that most 
people don't have much data and that those who do really aren't ready to use 
it. They're much more concerned with who's going to pay for it. 
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Discussion Highlights. 

The issue of planning was subordinate to that of how defender organiza
tions can solve their funding problems relative to Argersinger, since it was 
noted G~at G~e principal reluctance to fully implement the high court decision 
is Lascd on the lack of adequate resources. 

It was noted also tha't, initially I everyone had looked to Washington to 
secure Federal funding for programs. However, that b;JurCe is no longer as 
willing (or, perhaps, able) as previously to fund "bright, shiny new ideas." 
Consequently, new sources--such as state and local governments--must be tapped. 

Additionally, with the potentially overwhelming volume of cases which 
could rightfully be classified as Argersinger cases, how does one ensure 
effec':ive assistance of counsel? 

Concomitant with the problem of depleted financial resources, particularly 
with cost-conscious public officials, is that of decriminalization of certain 
offenses which do not necessarily require criminal sanctions. One suggested 
alternative to criminal prosecution is community dispute settlement. As one 
~'lOrkshop participant also noted, "We are overlawed--not overlawyeredl" 
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WORKSHOP F 
ADVOCACY ~THODS 

Prof~ssor Bruce S. Rogow, Moderator 

Nova University 
Center for the Study of Law 
Fort Lauderdale, Florida 

Advocacy Methods for Ensuring 
The Right to Counsel in Misdemeanor Cases 

The Supreme Court decision in Arge~'singer v. Hamlin t 407 U.S. 25 (1972) 
set the misdemeanor right to counsel standard to be followed by lower courts. 
Because misdemeanor prosecutions generally occur in the low visibility of 
the criminal process t it is not always easy to determine if trial court 
judges are properly carrying out their obligations under Argers.:i.nger. Unless 
those courts are monitored, the rule of Argersinger, limited as it is, may be 
an empty promise. Thus, any advocacy method discussed here presupposes that 
someone--public defenders, private attorneys, civil rights organizations--has 
a commitment to observe the misdemeano~ trial process in his local courts and 
take steps to remedy any denial of counsel whic~ may vccur. Ultimately, the 
responsibility for carrying out the constitutional mandates of the Supreme 
Court depends on the vigilance of the bar. This paper is an attempt to pro
vide tools to lawyers willing to accept that responsibility. 

The Rule of Argersinger 

For our purposes, we accept the proposition that Argersinger stands 
only for the rlle that no person may be imprisoned for a. ~isdemeanor offense, 
unless counsel has been provided for him or he has knowingly and intelligently 
'¥aived the right to counsel. 407 U.S. at 37. Therefore, a violation of 
Argersinger occurS only at the moment a defendant is incarcerated after trial. 
While much has been written about the shortcomings of such a rule, it'is the 
law. The advocacy methods discussed here attempt to create remedies for this 
unique problem--the right to counsel becoming extant solely upon post-trial 
imprisonment. 

The lmrr,ediate and Long-Range Goals 

since the need to enforce Argersinger is triggered by incarceration, 
the immediate goal for counsel must be th~-release of the individual defendant 
from custody. The long-range goal should be devising a method to ensure that 
oG~er defendants are not subject to imprisonment absent their right to counsel. 

Methods for Obtaining the Goals 

There are several methods 
immediate and long-range goals. 
release on bond or recognizance 

which may be utilized to realize both G:"e 
They are: (1) motions for new trial and 

pending decision; (2) appeal and release on 
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bond or recognizance pending appeal; (3) habeas corpus or other appropriate 
available collateral remedYi (4) injunctions; (5) civil damage actions. Each 
of these methods will be discussed more fully below. They are stated here 
to begin to shape the scope of the remedies which should be considered. But 
first it is necessary to address some of the circumstances which often lead 
to the ArgersiLqer violation. 

The Argersinger Violation in Context 

Two problems generally attend possible Argersinger violations: (1) waiver; 
and (2) imprisonment for non-payment of a fine contrary to Tate v. Short, 401 
U.S. 395 (1971). Counsel must understand these problems and inquire into 
them before seeking affirmative relief. 

A. Waiver 

The stcUldard for determining the validity of the \I;aiver of a constitu~ 
tional right was stated in Johnson v. Zerbst, 304 U.S. 458, 464 (1938). 
A valid waiver requires an "intentional relinquishment of a known right or 
privilege. " Waiver of the right to counsel cannot be presumed from a "silent 
record." Carnley v. Cochran, 369 U.S. 506, 516 (1962). Thus, it is the obli
ga·tion of the court to advise a defendant of his right to counsel. In 
~arnleYr the Court said: 

when the Constitution grants protection against 
criminal proceedings without the assistance of counsel, 
counsel must be furnished "whether or not the accused 
requested the appointment of counsel." 369 U.S. at 513. 

The first lim: of inquiry for counsel, thus, should be to determine if 
the defendant was pl:operly advised of his right. Often, the advice regarding 
counsel is given to all the defendants, or sometimes to the whole courtroom 
in the expectation that the defendants are all there. This blanket advice 
is inadequate, because it fails to inquire into the defendant's ability to 
understand that he might be incarcerated; his ability to understand the charges 
against him and the possible defenses to the charges; his financial ability 
to obtain counsel; or his ability to defend himself considering his age, edu
cation, or intellectual capacity. 

Nevertheless, one case has seemingly approved the blanket advice given 
to a whole courtroom. Alvis v. Kimbrough, 455 F.2d 922 (5th Cir. 1971). 
Alvis, a pre-Argersinger decision involving some unique facts, should not 
deter you from seeking relief, if you are confronted with a blanket advice 
situation. Johnson v. Zerbst, with its call for a knowing and intelligent 
waiver, offers strong ammunition. One cannot make a knowing and intelligent 
decision, unless informed of the actual consequences of his decision. A 
judge cannot be assured that a person is so informed, unless he secures a 
personal affirmation of that knowledge upon inquiry. No court would tolerate 
blanket waivers of j~? trial or en masse pleas of guilty. Similarly, en 
masse waivers ~f counsel by a group of defendants should be discarded as 
constitutionally insufficient. 
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Even i~ the defendant had been individually advised of .. ~s right to 
:ounsel, ser~ous questions can be raised about the ability of the defendant 
~~ k~~w and understand what he waived. Educational background, past court 
e:~er~ences{ and, age are all re:evant factor~ in over~oming a waiver argument. 
Or~en no record nas been made or the proceed~ngs and the trial; d . l' . t d 11 . _... J u ge nas a 

J..m.l. e reco eetlon of e.~actly what was said to the individual def d t 
In those i st . h d en an . n ances, ~ e a vantage resides with the party claiming no waiver. 

I~Yo~ determine that the defendant did knowingly and intelligently 
waive ~.l.s r.l.g~t.to counsel, no Argersinger violation occurred, and relief 
under the dec~s~on should not be sought. Hm"ever, it appears that very few 
cases fall squarely into that category. If in doubt about the validity of 
the waiver, seek relief. 

B. '·Tate v. Sho .... t, ,nl U.S. 395 (1971) 

Often a defendant who does not have counsel is incarcerated after a mis
demea~or trial, because of his inability to pay a fine. such imprisonment 
is a direct 'Jiolation of Tate v,. Short, 401 U~S. 395 (1971). The relief 
~der.Ta~e ~s release of the defendant and an opportunity for him to' pay the 
..... 1.ne .l.n l.nsL-allments. The Argersinger relief is broader. A defendant con
victed and imprisoned without counsel is .entitled to have his conviction set 
aside and a new trial. See Wall v. Purdv, 465 F.2d 933 (5th Cir. 1972). 

The argument can be made that, regardless of how "the actual depriva
tion of a person's liberty" occurs (407 U.S. at 40), Argersinger is i~plicated 
and, th~S, its broader relief should be sought. One case has unsuccessfully 
mad~ th~s argument. Rollins v. Florida, 299 So.2d 586 (Fla. 1974), cert.. 
denled, 419 U:S. 1009 (Justice Douglas dissenting) (1974). A simiiar-:~gument 
was recently :r:orestalled on comity principles. Williams v. Rubiera, ,.., 2d 

(5th Cir. ( Sept. 27, 1976). ... . 

The point of this discussion is that counsel should be aware that the 
interpl~y of Argersinger and Tate v. Short must be considered in assessing 
the rel.l.ef to be sought. The Supreme Court's denial of certiorari in Rollins 
does not stand for rejection of the theor:~ advanced in that case. "[T)he 
denial of a writ of certiorari imports no ekpression of opinion upon the merits 
of the case .. .. " United States v. Carver, 260 U.S. 482, 490 (1923). There
fore, counsel should not foreclose the possibility of seeking Argersinger 
relief, if he finds that the imprisonment has been for non-payment of a fine 
and not a direct j ail sentence. f 

Seeking Relief 

We have enumerated several modes of relief which should be considered. 
The efficacy of two of them--motions for new trial and appeals--will depend 
upon the procedures available in the respective states. SomE issues common 
to these forms of relief in all jurisdictions can be mentioned without de
tailed knowledge of all state laws. 

First, since the defendant is incarcerated, the immediate objective is 
his release. If monetary bond is required as a condition for release pending 
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motions for a new trial or appeal, an indigent defendant will remain impris
oned. Counsel should urge upon the court some non4monetary conditions of 
release, pointing out that if the term is served, the damage will be irrepar~
ble. Argersinger forbids imprisonment with~ut couns~l. TO,force a def~ndan~ 
to suffer that harm, while asserting that h~s Argers~nger r~ghts were v~olatedr 
renders the decision meaningless to the imprisoned defendant. Hopefully, some 
judges will find the argument persuasive. 

But even if a defendant is released from custody, a more serious proce
dural problem must be overcome. If the record is silent as to waiver, the 
Carnley v. Cochran doctrine will establish that there ~as been none, ,and you 
should prevail. But if some kind of waiver has ostensibly been ob~a~ne~ and 
the record reflects it, some kind of hearing will be necessary to ~nval~date 
that contention. since appeals are generally limited to the record already 
made, it would be impossible to supplement the record with your client's 
version of what happened regarding the advice to counsel. There may be more 
latitude on motions for new trial for an evidentiary record on waiver to be 
made. In many cases, there will be no record of anything except the docket 
entries on a court form. Carnley is persuasive in that situation, but it may 
be preferable to have a clear record of the waiver proceeding in case an 
appellate court shuns the Carnley doctrine. 

For all of these reasons, habE!as corpus is probably the speediest and 
most effective remedy for vindicating a denial of counsel to a misdemeanor 
defendant and securing his immediate release. 

A. Habeas Corpus 

A state habeas corpus petition need only allege that the petitioner is 
in the custody of the respondent as a result of a judgment and conviction 
for a misdemeanor and that the petitioner was not advised of, nor did he 
waive! his right to counsel under Argersinger. Therefore, his custody vio
lates the Sixth Amendment. Since Federal habeas corpus is available only 
if state remedies have been exhausted, Title 28 U.S.C., section 2254 (b) , 
it will be a rare case in which Federal relief will be sought. state courts 
must have the first opportunity to address the denial of counsel issue and, 
in most cases, there should be little difficulty in obtaining relief. 

But if your state petition gets snagged on a waiver or Tate v. short 
problem, you may need to appeal through the state system and then eitiler seek 
certiorari in the Supreme COurt of the united states or file a Federal habeas 
petition in a United States Distriqt COt~t. If that occurs, once again it ~s 
essential to secure the recognizan6e release of the defendant pending appeal. 
See Boyer v. City of Orlando, 402 F.2d 1966 (5th Cir. 1968). If the defendant 
serves his time while review is sought, mootness problems arise. See Berry v. 
Cincinnati, 414 U.s. 29 (1973) 1 discussed below. 

Even if the petitioner is not in physical custody, Federal habeas is 
available. In Hensley v. Municipal Court, 411 U.S. 345 (1973), a defendant 
released on recognizance pendi.ng execution of his sentence was deemed to be 
"in custody" for the purposes of the Federal habeas corpus statute. 

82 

If the defendant has served G~e sentence, Argersinger relief will still 
be available if tb.e petitioner can "allege and prove a bona fide existing 
case or controversy sufficient to involve the jurisdiction of a Federal court. H 

Berry v. Cincinnati, 414 U.S. at 30. Here the Court pointed to Sibron v. Ne~v 
York, 392 U.S. 40, 50-58 (1968); Carafas v. LaVallee, 391 U.S. 234, 237-238 
(1968) i and Ginsberg v. New York, 390 U.s. 629, 633-634 N 2 (1968) as the 
cases offering assistance on what facts \'1ill be sufficient to show the neces
sary controversy. Carafas and Ginsberg make similar analyses. See Matthews 
v. Florida, 463 F.2d 679 (5th Cir. 1972), which concluded that points assessed 
against a driver's license, among other things, met the Carafas collateral 
consequences· tes t. 

B. Injunctive and Declaratory Relief 

If one can allege and prove a pattern and practice of denying counsel 
in violation of Argersinger, Federal "injunctive relief" can be sought utili
zing Title 42 U.s.C., section 1983~ and Title 28 U.S.C., section 1343(3). In 
Gilliard v. Carson, 348 F. Supp. 757 (M.D. Fla. 1972) I various Jacksonville, 
Florida municipal officials were enjoined from depriving defendants of their 
Argersinger rights. 

Obtaining a declaratory judgment and an injunction will require a 
strong evidentiary showing. But if you are faced wi·th a trial court ,"hich you 
can prove has given Argersinger short shrift, the most difficult aspects of a 
section 1983 suit ar~ the procedural hurdles. The recent Fifth Circuitdeci
sion in Williams v. Rubiera--F. 2d--(Sth Cir. Sept. 27, 1976) is illustrative 
of the reluctance of the Federal courts to enjoin pending state prosecutions. 
Younger v. Harris, 401 U.S. 37 (1971) is the seminal case. 

The guide to successfully threading the procedural needles is Gerstein v. 
PU~, 420 U.S. 103, 108N. 9 (1975). Here is the method: with your incarcer
ated defendant as plaintiff, file a section 1983 suit against the trial judge, 
alleging that your plaintiff was denied counsel under Argersinger. Allege 
that the plaintiff represents a class under 23(b) (2) of the Federal Rules of 
Civil Procedure (described as all persons who are and will be denied counsel 
by the defendant judge's failure to follow the mandate of Argersinger.) Move 
to certify the class at L~e same time the suit is filed. This is essential 
because it creates an ~~ception to the mootness doctrine. Gerstein v. Pugh, 
noted above. 

Do not seek release from custody in your Federal complaint. That would 
smack of habeas corpus and confront you with problems presented in Preiser •. 
Rodriquez, 411 U.S. 475 (1973). Seek only to enjoin the future (not pending) 
prosecutions which will violate Argersinger, alleging that your client and his 
class will be faced with the loss of those rights unless the defendant is 
restrained. Since Argersinger is violated by any incarceration, it is im
possible to secure adequate relief by habeas corpus or other remedies which 
arise after the loss of liberty. Only a prior restraint on tbe illegal conduct 
offers protection. At the same time you seek future relief, pursue your state 
habeas to gain immediate release of the defendant. The two remedies are not 
inconsistent. 
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By careful draftsmanship and speedy fili,ng I you should be able to 
sidestep the mootness problem which will occur when your client is released. 
The case will continue via the class which he represented at the time the 
suit was filed. Since you do not seek to interfere with any pending state 
court action, a declaratory judgment is available under steffel v. Thompson, 
415 U.S. 452 (1974) and an injunction is not barred by Younger. Try it. 

A claim for money damages is something to consider, if a pattern and 
practice- of Argersinger violations has repeatedly denied defendants their 
clear sixth Amendment rights. The judicial community doctrine of Pierson v. 
Ray, 386 U.S. 547 (1969) and the prosecutorial immunity doctrine of Iwbler 
V:-pachtman, U.s. , 96 S. ct. 984 (1976) foreclose success against 
those officials. But ~illful deprivation of the right to counsel could 
create a violation of Title 18 U.S.C., section 242, the criminal analog of 
section 1983. See O·Shea v. Littleton, 414 U.S. 488 503 (1974) and Imbler,' 
96 S. ct. at 994. 

Conclusion 

Vindicating Argersinger is hard work. Some of the methods discussed 
above will require a substantial commitment of time and energy to see them 
through. Pre-litigation investigation will be necessary to accurately deter
mine where the need to enforce Argersinger is greatest. If the promise of 
Argersinger is to be fulfilled in the smallest, least visible courts in the 
country, the work must be done. 
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Workshop F 

summary of Proceedings 

In our workshop on advocacy me~hods for ensuring the right to co~~sel, 
'lfe tried to find out some 'lfay that ".ve could ensure that Argersinger _vas being 
followed on a day-to-day basis. 

One of the things that came out of our session is that most of us are 
in jurisdictions in which there is some compliance with Argersinger. This 
compliance may not be perfect, but some people are trying to make some efforts, 
and ar~ monitoring the courts. We have to find the other jurisdictions where 
there is no compliance, where the courts can't be monitored on a day-to-day 
basis, and try to deal with the problems there. One thing that concerns me 
is that the methods and remedies that are available a~e not going to be used 
throughout G~e country. Every day municipal courts are violating Tate v. Short, 
or putting people in jail for nonpayment of a fine. 

So I think that one of the things we have to do is to go out and try to 
stir up people in our states to monitor courts. They don't have to be lawyers. 
Lay people can give us some feedback abollt Ilfhat' s happening. Then we can t.r:y 
to use some of the remedies that we dealt with in Workshop F. 

Some of the things which confronted us were problems of Bligibility and 
waiver such as those that arise when a judge says that the client is ineligible 
for public defense or for appointment of counsel, or that he waived his right 
to counsel. There probably has not been a valid waiver of counselor a valid 
decision on eligibility made in most state courts, because most judges do not 
reaLly conduct ~~e kind of inquiry that is needed. One standard that we sug
gested be used ~s the Federal standards. Look and see what the Federal 
magistrates are saying to defendants who come before them. That's the Federal 
standard for the right to counsel. Look and see how the Federal courts are 
determining eligibility. Use that standard. Then, if you file a habeas corpus 
petition, use that standard as the one by which any state waiver or state de
termination of ineligibility should be judged. 

One of the major problems was the interplay between Tate v. Short and 
Argersinger v. Hamlin. Because there are public defenders in the juriSdictions 
in which we operate, a lot of people are not going to jail because they've 
been denied counsel. They're going to jail because they've failed to pay a 
fine. We decided tha~ there must be some mechanism which automatically allows 
these people to have an adversary hearing to determine whether their failure 
to pay that fine was willful or was due to some extraordinary circumstances 
and they shouldn't have to go to j ail. TwO methods of achieving that formal 
process were offered. One was the suggestion that a computer printout be given 
to the public defenders, so that they know every person who has been put in 
jail the night before, and can go right down that list and say, "Hey! Here's 
a Tate v. Short violation. Let's go to court and get a hearing on it." 

Another method would require filing a 1983 suit [42 usc Section 1983, 
the Deprivation of Civil Rights], and trying to get injunctive relief to 
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h ' , d' t 1 after neople have been taken into custody for compel a ear~ng ~e ~a e y ~ 

alleged violation of Tate v. Short. 

We discussed one blockbuster of a remedy, too, which we caution shou1~ 
only be used if YO'u're about to leave town. That is the use of 18 usc Sect~on 
242, which is the Federal criminal analog to 1983. This ~nvolved a,willful, 
malicious deprivation of someonets civil rights, where a Judge cont~nually , 
refuses to appoint counsel, or puts people in jail because they don't pay f~nes. 
Of course, this is the ultimate kind of weapon in the arsenal of advocacy 
methods, but it's something to be aware of. 

We also talked about using Argersinger in some other criminal con~ext. 
For instance, when your client is being impeached on the stand af~er he s 
testified, and prior counselless convictions which predate Argers~nger,ar~ 
used, there is a clear right to knock out those prior counselless conv~ct~on~ 
and prevent any impeachment in that situation. The s~e is true for se~tenc~ng. 
An enhanced sentence based upon convictions obtained w~thout counsel pr~or to 
1972 also should not be tolerated. The use of ~gersinger for convictions , 
obtained prior to that decision and which nm'l result in, enhanced bonds or d~s
qualify some people for pretrial intervention programs ~s ano~er exampl~. 
These are some of the areas where you can begin to use Argers~llger creat~vely 
and imaginatively. 
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Discussion Highlights 

What advocacy methods can be used to ensure that a defendant's right 
to counsel, as mandated by Argersinger, is being granted? 

It was noted in Workshop F that, although compliance 'with Argersinger 
may not be perfect, some individuals are making efforts to monitor the courts 
and provide feedback on how effectively the 1972 high court dec~sion is being 
implemented. 

A particular problem in obtaining compliance is that counsel is often 
confronted with judges who indicate that.a defendant was ineligible for court
appointed counselor waived his right to counsel. Workshop participants, 
however, noted that there probably has not been a valid waiver of counselor 
a. valid decision on eligibility made in most state courts, and encouraged 
the use of Federal standards for right to counsel. 

Another problem pertains to the interplay between Tate v. Short and 
Argersinger v. Hamlin, Sheriff. In many jurisdictions, defendants are no~ 
going to jail because they have been denied counsel, but because they failed 
to pay a fine. Workshop participants urged the development of .somemechanism 
\vhich would automatically allow such defendants to have an udversary hearing 
to determine whether their failure to pay a fine '.'las willful or was due to 
extenuating circumstances. 
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WORKSHOP G 
MEASURING EE'FECTlVE ASSISTfu"fCE 

Marthel, Lane I Moderator 

OF 

(Formerly Xanagement Analyst 
Defender Evaluation Project 

COUNSEL 

National ~egal Aid and Defender Association) 
Washington, D.C. 

A Design for the Evaluation and Self-Evaluation 
of the Office of the Public Defender 

By Roberta Rovner-Pieczenik and Nartha Lane 

Introduction 

The concept of a publicly-funded criminal defender is an old one; "advo
cates of the poor" existed in the Spain that Christopher Columbus left to 
discover America. Yet it was not until the 1963 land.rnark Gideon v. i'7ainwright 
decision (372 U.S. 335) that the U.S. Supreme Court implemented the concept. 
That decision required that individuals unable to afford legal representation 
be provided with assistance of counsel at trial in all state prosecutions of 
serious criminal cases. This obligation ;'las expanded in the 1972 Argersinger 
v. Hamlin decision (407 U.S. 25), by which states became obliged to provide 
counsel for indigent defendants whenever the possibility of incarceration 
existed. 

The relatively recent expansion of both the concept and reality of t~e 
government's role in providing defender services to the indigent was accompa
nied by a concern with standards for public defenders. statements of minimum 
acceptable performance were issued by the American Bar Association, the 
National Advisory Ccmmission of the Law Enforcement Assistance Administration, 
U.s. Department of Justice, and the National Legal Aid and Defender Association. 
From a concern for defender standards l it was but a short step to a concern for 
evaluating the quality of representation being given the indigent defendant. 

Study Objectives 

The Defender Evaluation Project (DEP) was a one-year grant funded by the 
National Institute of Law Enforcement and Criminal Justice, Law Enforcement 
Assistance Administration, U.S. Department of Justice, to the National Legal 
Aid and Defender Association. The project's objec'cives were two-fold: 

(1) To develop a model evaluation design which could be used 
by a team of consultants to assess the nature and adequacy 
of organized defender offices in a particular jurisdiction; 
and, 
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(2j To develop a self-evaluation manual which could be used 
internally by a defender office to pinpoint strengths and 
weaknesses in client representation and office management. 

Both evaluation designs were developed for the small (one to five attor
neys) to medium~sized (six to 25 attorneys) office providing representation 
at the trial level for both felony and misdemeanor cases. 

Designing an Evaluation 

Evaluation research is a method of assessment which attempts to make the 
process of Judgment both accurate and objective. A,n evaluation generally 
follows program implementation and provides a basis for further planning and 
program refinement. It is not, however, technical assistance in which a de
fender office is given precise details on "how to" rectify problems. 

It should be emphasized that the evaluation design described below is 
one of many approaches which might have been selected. This design follows 
from basic tenets of evaluation research: (1) a program or performance eval
uation should take place on a periodic basis; (2) the criteria against which 
a program or performance is measured should be credible and acceptable to the 
legal profession; and (3) the design of the evaluation should lead to conclusions 
which are both valid and reliable. These principles are applicable to any 
aspect of defense services, including Inisdemeanor representation. 

Goals and Objectives 

A necessary feature of any evaluation is the existence of one or more 
goals or objectives toward which the program to be evaluated is working. A 
successful evaluation of a defender office should allow the evaluator to de
termine whether, and to what extent the office is complying with these legal 
and professional standards. It should also provide the defender office with 
i.nformation and recommendations which are useful for improving both daily 
office operations and the quality of client representation. 

This evaluation design is based upon the need for defender offices to 
comply with three major goals: 

Goal I: To. facilitate the effective and efficient delivery 
of legal and supportive services to all persons who 
need and qualify for public representation in criminal 
and related proceedings. 

Goal II: To ensure that the representation of clients is of 
high quality. 

Goal III: To assist in the 8.}{:position and improvement of the 
adversary process within the criminal justice system. 
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These goals were further divided into 11 objectives, round in Table 1. 
The goals and objectives were abstracted and synthesized from existing 
sta~dards; a review of relevant literature; discussions with defenders, 
clients, and criminal justice and communi~y leaders around ~1e country; field 
visits to defender offices; and a series of test ","valuations. The full eval
uation design further divides each Objective into a series of specific criteria 
for compliance against which the defender office's performance is rated. 

Management of a defender office was rated against cri terla ''ihich corre
lated with the above 11 objectives. These criteria addressed the management 
functions of planning, organizing, administrating, and controlling. 

The Evaluation Phases 

The evaluation design was struct~red in four phases: 

Phase 1. Preliminary Evaluation Period. During this period, 
the evaluation request is formalized and the eval
uation team and its captain selected. trhe ski1.ls 
required for any evaluation are: legal, management, 
community, statistical, and administrative. The 
chief defender at the office to be evaluated is 
asked to complete a pre-eva~~~ticn profile of his/ 
her office that is reviewed by staff together with 
the team captain during a preliminary site visit. 
(The term "staff" refers to the individual or 
group concerned with organizing and administering 
the evaluation effort. On some evaluations, staff 
and the team captain will be the same individual.) 
These materials are summarized for and mailed to 
team members; the administrative and logistical 
aspects of the on-site evaluation are planned. 

Phase 2. Case File/Docket Study Period. This aspect of the 
evaluation includes a statistical analysis of cases 
closed by ~~e defender office during the preceding 
six months of operation, and cases closed by the 
court during the same time period. The case file 
and docket studies provide comparable information 
for the defender and private attorney. 

Phase 3. On-Site Evaluation. During the on-site period, tea~ 
training is provided on the concepts and principles 
of evaluation research and on the utilization of the 
evaluation handbooks and materials developed through 
the grant. Extensive in-depth intervie\vs with in
dividuals in the defender office, criminal justice 
sy:;tem, and community take place, as do observations 
of the attorneys and office personnel at work. The 
management analysis of office operations focuses on 
the management components of planning, organization, 
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admil: :itration, and contro _ In general, the 
~'laluat:ion of a sn;.:,. lJ off~.ce requir.es three to 
four evaluators on. site for five .j~1s (including 
team training and report outlining); evaluation 
of a medium-sized office re-::uires five evaluators 
on site for. six to seven days. 

Pha.::;c 4. Post-Evaluation Period. Duri!:g this period, team 
members atte!'lpt to reac!l a consensus on the per
formance of the defender offIce and conclusions 
anu recoItUnRnda'tions they .\Till highlight in t.h",ir 
final report. A draft report outline is written 
on site by the terun members and expande(1 il1 the 
following weeks; it is edited by ti1e team captain 
and reviewed by team members. A copy of the 
draft report is mailed to the chief defender for 
review and commenta~:. The final report, includ
ing dissenting team member and chief defender 
comments. if made, is then given to the defender 
office and/or agency requesting the evaluation. 

A full-scale evaluation of a small or medium-sized office, accordinq to 
the phases defined above, can be completed within a four-to-si.x-month period. 
The d8sign is flexible in terms of time and budget requirements, so that it 
would be possible to omit some aspects of the evaluation and still maintain 
its credibility and relevance. 

Types of Data Gathered 

Four types of data should be gathered during the course of the evaluation: 

1. Background: Information which describes the criminal justice system 
and general community within which the office operates, as well as 
some aspects of defender office operations. This information is 
gathered during the pre.-evaluation preparation period; some of it 
will be validated by the evaluators during the on-site period. 

2. Quantita~ive: statistics which are drawn from a variety of sources. 
Two sources are closed defender case files and the court docket. 
Other sources include the daily jail visitor logbook and probation 
and parole statistics. This information is gathered both prior to 
and during the on-site evaluation. 

3. Qualitative: The subjective assessment of individuals who are asked 
to focus on a specified defender activity or function and to make a 
jud;rment about it. This information is gathered during the on-site 
evaluation through interviews with defenders, clients of defenders, 
cr±minal justice personnel, and community groups, and through the 
observation of defenders at work. 

4. Management. Data on the day-to-day aspects of office operations which 
indicate whether the operations of planning, organization, adminis-

92 

1JI. 

~ 

1 r 
r j 

11 n 

] 

"m 
') 

SI. .. ,"'} 

.~; 

~' 
• .13 

~ation, and contro" are ~ffid ~~nt and are :Eostt-: .w;T 

of the objectives establi::;':led fo-::- deiender offices. 
is gathered during t.'1e an-site ·'::~-3.1uation period. 

the achicv~ment 
This ini)r:mC'l.tion 

'\11 of the data sathered are us,=d in c...,.I. :l~ement&r./ fashion, so that the 
team I s final evaluation is based upon a 13.x]e assortment of . -F h' h 1.n _erma L.!.on w ,'~c 

J:- .~s been gathered ;:hrough a variety of techniques. 

Data Gathering Techniques 

Nc one technique of data collection can be totally relied upon for ~ 
~efender office evaluation. Rather, the infor:,\d.tion sought as ind1.cators of 
defender office performance W1.ll be gathered t...'1rough a variety of techn5.ques. 

statistical Analysis: A statistical analysis has tw::; broad functions: (1) to 
summarize a large amount of information by using numbers to make the information 
mors manageable; and (2) to generalize about a large population on the basis 
of a sample drawn from this population. In the evaluation of a defender office, 
a statistical analysis of closed defender case files summarizes patterns of 
case handling and case outcome and explores relationships among a large number 
of case variables. A similar analysis of the court docket allows comparison 
of defender activities with th0se of the private attorney ~nd assigned counsel. 
Statistics are not used as an ltevaluationll in their own right, but are gather
ed as a starting point from which interviews and observations take their cues. 

Observation. Observation becomes a scientific technique only when it serves 
a formulated purpose, is carefully planned, and is recorded systematically. 
Its major asset is that an individual's actual behavior is observed. One 
need not try to predict that behavior from statements by that individual or 
ot~ers. In addition, observation is not dependent upon an interviewee's abil
'ity o~ willingness to articulate responses. The major limitation of this 
technique, however/ is that the observer is never sure that the behavior wit
nessed is typical of the situation, or whether some of it has been "altered ll 

for the observer. Also, the number of hours of observation time is severely 
limited by the time constraints of the evaluation. It is for these reasons 
that observation is not relied upon to "prove" a point/ but is another source 
of information used to supplement or interpret information gathered through 
other techniques discussed. In the evaluation of a defender Qf£ice/ team 
members are asked to observe the conduct and activities of tile defender during 
interactions with the cou~t and clients. 

Interviews. The interview, in contrast to observation, has the advantage of 
retrieving a great deal of information in a short period of time. Not only 
can the evaluator ascertain facts about behavior, but he/she can probe into 
beliefs about policies, reasons for beliefs, feelings, standards of action, 
and past behavior. InJcerviews conducted during the on-site period of a de
fender evaluation should be flexible and adaptable to the specific situation. 
The intervie\'i formats developed specify the focal concerns of each interview 
and are a guide for the inte~liewer. Each team member has the leeway to use 
additional questions deemed appropriate to a particular respondent or situation. 
To accomplish this, questions--their content, sequence, and wording--are not 
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fixed. This places ,<3:. miJ,.'.:num of rest'_lint upon tr'e inte~viewer, but a maxi ... 
.:.;',(t; amount of pressl.1re to know ahead of time what is being sougnt from a 
pa.i:ticula.:: inter~iewee. 

content Analysis. Content analvsis is a method of studying and analyzing 
communication in a systematic, ~bjective, a.nd quantitative manner. Instead 
of Gb~erving people's ~ehavior directly, or asking them to respond to ques
tions in an interview, one looks at "communications." that people have produced 
or that nave been produced about them. Newspaper accounts of the criminal 
justice system are the subjects for sl1.ch a content analysis. In a defender 
evaluation, the assumption is made that the communications analy~ea either: 
(1) reflect reality; or (2) offer a perception of reality. Both are important 
for evaluation purposes. A content analysi3 of newspaper articles is under
taken by staff pri~r to the on-site period, and a summary of findings is given 
to team members. 

Case study. The case study is an approach to gathE. . .Lng data which views any 
unit as a whole. This technique's major asset lies in making a process under
standable which incorporates the interactions of many variables at the same 
and at different times. It also allows time to be condensed, so that a full 
case, from pre-trial to post-conviction, can be reviewed in a relatively short 
period. On the other hand, this technique suffers from the problem of having 
its userS generalize inappropriately from a few cases to many; that is, its 
users often make the faulty assumption that the few cases reviewed are repre
sentative of n~st or all cases handled. The case study technique is also used 
to scrutinize, in detail, a small number of cases handled by the defenders. 

In addition to the above techniques, factual data will be gathered on 
the criminal justice system and community which will serve as background infor
mation against which other information will be interpretE~. 

Reliability and Validity of Design 

In order to undertake an evaluation, an evaluator must make judgments. 
These judgments, however, should not depend upon the subjective assessment of 
anyone individual. ~ evaluation which is reliable means that the evaluation 
procedure will produce the same results each time it is applied, regardless of 
who the evaluators are. While the importance of individual expertise must not 
be minimized, the reliability" of this design has been increased by stressing 
the careful selection and orientation of evaluators who have the requisite skills; 
by establishing a uniform method of exploring issues, interviewing individuals, 
and collecting data; and by providing a standard reporting format. 

Judgments should also be based upon what is actually taking place in a 
defender office. An evaluation which is valid means that the results of the 
evaluative procedure accurately reflec~what exists in reality. The validity 
of this design has been increased by incorporating feedback from defenders on 
both logistical and substantive aspects of the evaluation design; by fostering 
defender review and critique of any report issued by an evaluation team; by 
having team members reach final decisions through a consensus process; and by 
each team member interviewing similar individuals on topics which overlap with 
those of other team members. 
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Testinq the Design 

The evaluation design and accororanyiu(J ;materials were tested during 
three site evaluations using different evaluatior. teams. The independent 
criteria used for val::.aation pur}:0ses t·~·, assess an office I s performance were> 
substantiated by team conclusions. AnonyIDoDS feedback received by DEP staff 
from inteY~i~wees at each site agreed that questions asked were relevant and 
that interviewers we~e professional and objective. Chief Defenders, although 
not always in agreement with team member:::onclusions, felt that the evaluations 
were fair and the results appropriate. DEP staff who were on s~te during each 
evaluation noted that the design was closely foJlowed at each evaluation site. 
In short, there is little reason to doubr the general reliability and validity 
of the evaluation design when tested in a variety of situations. 
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GO!ti. ;;-: 

Availability/ 
ImmediacY' 

Eligibility 

Scope 

Duration 

GOAL II: 

competence 

Zeal 

Political 
Influence 

Judicial 
Control 

Discrimination 

GOAL III: 

Community 
Education 

system 
Improvement 

--- -------~ ..,...,..~-....---"", ... '.--------~ 

of Defender 3ervices 
L ~ 

To. facilitate the effect:i,v'2 and efficient delivery of legal 
and supportive services to all persons ~.,.,ho need and qualify 
for publ.i.c representation in criminal and reit"ted pruceedings. 

Objective ~) Representation should be available beginning 
at t~e time the individual is arrested or requested to par
t~cipate in an investigatien that has fo.cused upon him/her, 
or at the request of someone acting on his/her behalf. 

Objective~ Representation should be provided to any indi
. / ldual who is eligible and desires representation. 

Objectiv~ Representation should be available throughout 
all criminal and related proceedings at which an individual 
is faced with possible deprivatio.n ef liberty or continued 
detentio.n. 

Objective 4) Representatien should be available until all 
reasonable avenues of relief are exhausted. 

To. ensure that the representatien ef clients is ef high quality. 

Objective 1) Representation on behalf of clients sheuld be 
cempetent. 

Objective 2) Representation en behalf o.f clients should be 
zealous. 

Objective 3) Representatien on behalf o.f clients sheuld re
main free from political influence. 

9bjective 4) Representatien on behalf o.f clients should re
main free from improper judicial control. 

.0njectiv8.5) . Rep:r:esentation'should net be affected by racial, 
cultural, religious, er sexual characteristics ef clients. 

To. assist in the exposition and improvement of the adversary 
process within the criminal justice system. 

Objective 1) Defenders should co.ntribute to. the community's 
knewledge about the adversary process and the role of counsel. 

Objective 2) Defenders should seek to improve the criminal 
justice system and other compenents therein. 
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GOAL II 
OBJECTIVE 1: Representation en ~ehalf of clients sho.uld be competc~t. 

(Competence) 

Co.rrunen.tary 

It is axiomatic to our adversary system of justice that skilled advocacy 
en both the prosecution and defense sides, coupled with the presence of a 
judge knowledge3ble about both the criminal law and the rules of the advocates 
appearing befo.re him, is essential to. a fair determination of issues ~nd facts 
in law. Wnile defendants are permitted to represent themselves if they so. 
choo.se, llilanUj0US o.pinio.n among pro.fessio.nals in the criminal justice system 
militates strongly in favo.r o.f representation by counsel. This is net only be
cause o.f assumed benefits to the defendant's best interest, but also as a means 
o.f pro.mo.-:.:ing efficiency in the ,'.eterminatio.n o.f C.::lses . 

The legal pro.fessio.n, unlike many ether professions, has been remiss in 
pro.viding practical training at the academic level. It beco.mes incwnbent upon 
defender pro.grams to assist new attorneys in acquiring and developing the very 
specialized skills necessary fer criminal defense advocacy, and to premote con
tinued study o.f new developments in the law. 

Of equal impo.rtance in effective representatio.n is the defender's attitude 
toward his/her clients. In short, the evaluation o.f attorney co.mpetence, if it 
is to. be a true measure, requires co.nsideratio.n of many aspects o.f the defender's 
training and performance. 

Criteria for Compliance 

1. Entry-level o.rientation/training is pro.vided fer all staff to help them 
acquire/develop job skills. 

2. Continued legal training is pro.vided attorneys and support staff to. keep 
them abreast o.f develo.pments in crirainal law, procedures, tactics. 

3. Recruitment, selectio.n, promotio.n, and retention are based upon merit 
and performance. 

4. Sufficient reso.urces exist fer go.od defense wo.rk. 

5. Outside expert and suppo.rt services are used to provide an effective defense. 

6. Appropriate defender personnel assist attorneys in performing tasks not 
requiring atto.rney credentials or experience. 

7. Case preparatio.n and management reflects a co.mpetent defense. 

8. Defenders are able to. limit their workload if the assumptio.n of additional 
cases might result in inadequate representation fer some or alIef that 
attorney's clients. 
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GOAL II, OBJECTIVE 1: Representation on behalf of clients should be competent. (Competence) 

Nature of Data 
1. Codes 

2. Statistics 

3. Media 

4. Reports 

Indicators 
A. sta·tutes 

B. Jurisdictional Rules 

C. Defender policies and 
procedures 

Ins·tructions 
A. Revi~w appropriate Appendix in 

Team Member H?.ndbook. 
B. Review approp:tiate Appendix L', 

Team MGmber Hannbook. 
C. Gathered during the ~ourse of or 

following interviews or· (.bserva
tion periods. 

A. Defender Case File A. Review appropriate Appendix in 
Team Member Handbook. Statistical Analysis 

B. Court Docket Statistical B. 
Analysis 

C. Other Statistics C. 
Defender 
a. charges breakdown 
b. pleas 
c. 1f and % of trials 
d. case load/attorney 
e. support staff ratio 
f. salaries 

A. Local Newspaper Articles A. 

B. TV programs B. 
C. Radio programs C. 

A. Annual Defender Report - A. 
statements and statis-
tics related to com-
petency 

B. Background information B. 
on criminal justice 
system 

Review appropriate Appendix in 
Team M8mber Handbook. 
Gathered during the course of or 
following interviews or observa
tion periods. Where information 
is inaccessible, unavailable, or 
absent, ask interviewees for their 
el::timation of numbers and percen
·tages. 

Review appropriate Appendix in 
'ream Memher Handbook. 
Gathered during the courts {,f or 
following interview or observation 
perivls. 

Re,riew appropriate Appendix in 
Team Member Handbook. 

Review appropriate AppendiA in 
Team Member Handbook. 
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GOAL II, OBJECTIVE 1: Competence 

Nature of Data 
5 • Interviews 

Indicators 
Each interview will attempt to ascertain: 

CRITERIA FOR COMPLIANCE 
BEING MET 

1. 

2. 

3. 

4. 

Entry-level orienta
tion/training 
Continued legal educa
tion 
Personnel policies 
based on merit and 
performance 

Suffi0ient resources 
for good defense 

5. Expert & support 
services utilized 

6. Support staff assist 
in casework 

7. Case preparation and 
management reflects 
competent defense 

8. Ability to limit 
workload 

OTHER 
QUESTIONS 
1. Opinion on 

objective 
2. Reputation in 

community 
3. Comparison w/ 

private attor
neys in case
work 

4. Problems 
unique to 
defenders 

5. Need for change 
6. Effort toward 

change 
7. Explanation of 

statistical 
studies 

9. Defender responsible for 
services to his clients 

10. Comparable to skilled 
private attorney 

Instructions ------Interview3 should be 
obtained from: 

Chief Defender 
Defenders 
Defender Staff 
~rivate Attorneys 
Judges 
Appel1a~e Attorneys 
Prose~ution Personnel 
Police Personnel 
Court Personnel 

Additional Data: Defenders and Private i\ttorneys 

1. Ask Defenders and private attorneys to de~.;-.::ribe a 
typical misdemeanor and felony, how they would be 
handled (decisions to be made, strategies to select, 
probable case outcomes). 

2. Which ar~ the most important recent procedural statutes 
in their work and how they learn of new legal developments. 

3. How plea bargaining goes (procedures, outcomes, attitudes ·;f 
clients and criminal justice personnel) 
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GOAL II, OBJECTIVE 1; Compe tence 

Nature of Data 
6. Observations 

7. Records 

Indicators 
Defender 
a. Dignity of the proceedings (e.g. ,r._dse, 

milling behavior, disturbances, delays) 
b. Defender courtroom perfurmance (e.g., 

presentation of issues, apparent confi
dence, advocacy role, relationship to 
prosecutor) 

c. Defender appeara,nce (e.g., dignified 
manner, choice of words) 

d. Cl;i.ent information imparted--type and 
amount of informa'tion imparted to 
client on case, court pL0cedure, rights 

e. Defender presenta'tion (e.g., confident, 
knowledgeable, unhurried) 

f. Discerns strengths and weaknesses of 
prosecutor's case 

g. Knowledge of mitigating fRctors 
h. "Trade-offs" with other cases. 

A. Defender Cases - Review files closely 
for comprehensive work in: 
a. general background information on 

client and family 
b. investigative reports on circum-

stances surrounding charge 
c. witness examinations 
d. motions, memos of law 
e. client interviews 
f. preparation for bond hearings; pre

liminary hearings 
g. pleadings 
h. notes on conferences with client, 

police, etc. 
i. trial documents, including background 

of jurors, notes for opening statements, 
etc. 

j. contacts related to sentencing, and 
sentence alte~~atives 

k. transcripts (where available) for pro
tecting the record for appeal, closing 
arguments 

Instructions 
Defender 
1. During first court, 

appearance 
2. During preliminary 

hearing 
3. During trial 
4. During plea bargaining 

Ask Defenders to select 
five recently closed 
typical cases. 
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OBJECTIVE CHECK IST 

Instructions: To be '.!s,',"'.l cumulat~Je..i.',~" throughout on-site viait, by the 
Team ~1cmbE,r ditb £lrima ..... .i ;,'espon!:>ib1.l.ity ~')r this Objective. 
Check (x) when information is gd.th ~red on tODic "':':/my 

'Team Hember. 

Goal II, Obj~ctive 1: ReLn'csentation on behalf uf clients shoul-l be 
competent. 

Data Gathe:::r-d and Reviewed 

1. Codes 
Statutes 
Jurisdictional Rules 
Defender Policies and Procedures 

2. Statistics 
~efender Case File Statistical Analysis 
Court Docket Statistical Analysis 

3. Media 

---
---
---

Other Statistics 
Defender 

charges 
___ pleas 

---

---

trials 
case load 
support 
staff ratio 
salaries 

Local Newspaper articles 
TV programs 
Radio programs 

4. Reports 
Annual Defender Report--statements and statistics related to --- competency 
Background information on criminal justice system 

5. Interviews 
Total Number 

Chief Defender ---Defenders ---Defender Staff --...:: 
Private Attorneys 

--.....; 

___ Judges 
___ Appellate Attorneys 

Prosecution Personnel ---
Police Personnel ---
Court Personnel ---
Other ---
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6. 

7. 

8. 

Ob...,ervation 
Number Site 

Records 

Defender duri<] first court appear0.nce 
Defender during preliminary hearing 
Defender during trial 
Defender during plea bargaining 

_~_ Defender Cases (No. Reviewed __ ~ 
____ Legal Resources 

Training Materials ---Personnel Criteria 
--.....; 

Management 
Discuss with Management Analyst 

l04 
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PLANNING 

ORGANIZATION 

AmlINISTRATION 

CONTROL 

Ylan~igem;snt Issue: Trnj ning 

Inilicatcrs: 

® Wri ttE::n policia.:; exist concernir"g the training of attorney 
and support staff. 

a Written and/or known ~':>:,ocedures exist on: 
- c:rientation of all rersonnel 
- entr':'-lev'#:l training of all 1,l-3rsonnel 
- on-going trai'1ing of all personnel 
- including private criminal attorney~ ~n training efforts 
- involvi~J other memkers of criminal justice to both 

providing an~ particiyartng in train~ng 
- attorney and staff provide training to office and other 

interested groups 
- distribu~L summaries of new court decisions which pertain 

to office 

Indicators: 

e positions are de.fined and designated within an organiza
tional structure to ha!ldle training. 

Indicators: 

o Someone is delegated the responsibility to ensure training 
is provided. 

• Activities of attorneys and support staff both providing 
and participating in training courses are observed and 
reviewed. 

• Authority is further delegated to other individuals to 
prepare, provide, and review training courses. 

Indicators: 

e New employees are i.ntroduced to staff members and appro
priate criminal justice personnel. 

• New employees are given an office manual and have their 
responsibilities explained. 

III Training is provided and procedures "walked through. II 
$ New employees are observed closely by an experienced person 

until they are capable of assuming full responsibility. 
• New attorneys assist in trial proceedings until competent 

to take full responsibility. 
Q Attorneys are observed in court to determine any areas of 

weakness. Training is planned around these areas. 
• Staff meetings encourage discussion of difficult pending 

current cases. Closed cases are examined to see if next 
effort could be better. 
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Function 

CONTROL 
(continued) 

Management Issue: Training 

e Support. staff are observed in their roles to determine 
weak areas. Training is planned around these areas. 

G Attorneys are required to prepare a topic of interest and 
chair discussion on it. 

o External seminars are sought which would be of interest 
and personnel are sent. 

e Possibilities for scholarships to seminars are investigated. 
e Personnel records are reviewed to ensure all staff members 

are being provided training. 
e Private criminal attorneys are invited to participate in 

defender training sessions. 
e Members of criminal justice system are invited to appear 

before defender training sessions. 
• Defenders participate in training of other members of 

criminal justice system. 
e Training materials are reviewed and updated. 
$ Feedback from training sessions is requested as to relevance, 

length of class, and presentation. 
• Training is at least comparable to that provided by 

prosecutor's office. 
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Workshop G 

Summary of Proceedings 

In Workshop G, we discussed measuring effective assistance of counsel. 

First, I would like to briefly define what an evaluation is, and what 
our design specifically entailed. An evaluation is a process of assessment 
using scientific methodologies and logic to make judgments more accurate and 
objective. It indicates compliance or noncompliance to stated goals and ob
jectives. It is not technical as~istance, and although we wanted to find 
remedies, all we can do is point to strengths or weaknesses. 

To develop an evaluation designed for the' Public Defender Office, we 
used the existing standards from the F~A, the NAC, and the NLADA to set our 
goals and objectives. Our first major goal was to facilitate the effective and 
efficient delivery of legal and supportive services to all persons who need 
and qualify for public representation in criminal and related proceedings. 
As goal two, we want to ensure that representation of clients is of high quality. 
Goal three was to assist in the exposition and improvement of the adversarJ 
process within the criminal justice system. 

We subdivided these goals further into objectives and then into specific 
indicators. To determine the compliance, we tried to gaL~er several different 
types of data, including background and quantitative data, a statistical 
analysis of closed-case files in the Defender Office and the courts, a quali
tative assessment of the work of many of the people within the criminal justice 
system, and an actual analysis of their management techniques. To gather this 
data, we observed and interviewed L~e people. We used statistical analysis. 
We performed content analysis on newspaper and television reports concerning 
the Defender Office. And we performed some case studies to see wh~t type of 
preparation was involved. 

All of the conclusions reached were judgments, but they, were based on 
variety of data that was collected on a lot of objectives in accordance with 
a structured design. The judgments were made by an evaluation team composed 
of attorneys, management analysts, and community people. 

Some of the major concerns that were expressed in the workshop were to 
ensure that clients were involved in the evaluation process. We had taken 
this into consideration. On our advisory board was an ex-offender who made 
sure that we involved the clients in all aspects. We interviewed them and we 
talked to a lot of other people concerning clients and the diversion programs. 

A lot of attorneys are TNorried that their style may be so unique tha't 
there I s no T,yay to measure their effectiveness. Even so, we found over and over 
again that there are basic indicators which demonstrate whether you are doing 
an inadequate or an adequate job. We got some indication not only from our 
own personal feelings, but also by actually talking to the attorneys. We 
gathered as much objective data as we could. 
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Some people were worried that there was a p~rsonal p~ejudice'on the part 
of the evaluators about the way things were done ~n an off~ce. We agreed that 
this might be. But in prior evaluations and other efforts that ,have been made, 
there's been no actual structure to an evaluation. This is a f~rst attempt at 

structuring i.t. 

The biggest issue that arose was that of actual confidentiality. It was 
considered from two aspects. First, we did not disseminate any o~ the t:st. 
evaluations to anyone except the Defender Offices involved. ~1~ ~ssue o~ d~s
semination, however,. has to be,resQlve.d by LEAA. and'the people Lnvolved ~ the 

evaluation. 

There was the problem of attorney-client privilege, because we studi.ed 
defender files. There's a great concern that this is an imposition on the 
attorney-client relationship. This, too, must be resolved. But our staff , 
attorney investigated it and talked to many other defenders. 7hey ~o~nd ~oth~ng 
wrong, as long as it was used i.n research, the person ~as ~ot,~dent:f~e~ ~n 
any way, and the end results assisted the Defender Off~ce ~n ~mprov~ng ~ts 
services. 
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Discussion Highlights 

Existing standards of the ABA, the NJ>._C, and the NLADA "were used to 
establish goals and objectives in measuring effective assistance of counsel. 

~ The primary goals, which were later subdivided into objectives and specific 
indicators, were as follows: 

(1) To facilitate the effective and efficient delivery of legal and 
supportive services to all persons who need and qualify for public represen
tation in- criminal and related proceedings; 

(2) To ensure high quality representation of clients; and 

(3) To assist in the exposition and improvement of the adversary process 
within the criminal justice system. 

Workshop participants had dichotomous feelings about the evaluation of 
public defender offices. On the one hand! they believed that researchers 
perusing confidential files was a serious breach of the attorney-client pri
vilege. On the other hand, they also believed that the results of the study, 
which was sponsored by public funds, should be made public. 
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WOR...1(SHOP FEEDBACK 

DISCUSSION 

PROFESSOR ~1TZ: wnat tangible things might be done to i~~lement the 
Argersinger v. Hamlin decision? The findings of our study still hold. It 
is now four years since Argersinger v. Hamlin and there are still coerced 
waivers. There is still a tremendous lack of uniformity in eligibility, and 
a tremendous disparity in the quality of legal representation around the 
country. Certainly, there is some very good representation, but there is 
also shameful representation. Problems appear to be getting worse, not 
better. The reasons for that may be, first, that we are increasingly facing 
an eroding tax base. It's getting harder for public defender agencies to 
stay even. Secondly, because there is a move to cut back at local l~ve1s, 
there are even many jurisdictions where public defenders are facing competi
tors for the first time. Groups of lawyers are coming in and offering cut
rate services cheaper than those a public defender can provide. In addition, 
it's fair to say that we're at a time in our history when the rights of 
defendants in criminal cases are not of paramount concern to a good part of 
our popUlation. If that is true--and it'scertainly not true eve~qhere--it's 
possible that the situation may seem more hopeless than ever, even more than 
in 1974. 

Deputy Attorney General Tyler commented that one conference alone can 
do very little to take on a major problem. I agree with that notion. But 
I also think that one conference can start a movement or can participate in 
a movement for something that really has to be done. 

Let me list some of the things that I would like to see result from 
this conference. Some will develop slowly; perhaps some can take place 
rather quickly. Based upon this conference, our studies, and the studies of 
others, I think the most important thing that has to happen is that the 
legal profession has to stand up and accept responsibility for what I con
sider a colossal failure in the criminal representation of the poor. Many 
of you may remember that Chief Justice Burger, in Argersinger v. Hamlin, 
made the following comment: liThe holding of the Court today may well add 
large new burdens on a profession already overtaxed; but the dynamics of 
the profession have a way of rising to the burdens placed on it." 

Well, my feeling is that that has not h~ppened. If it is true that 
the dynamics of the profession can rise, I think it has to start very soon. 
P1ililic ~efenders, law professors, judges--a1l of us have to be honest. We 
have to acknowledge that we are having a gross failure in criminal repre
sentation of the poor in this country. We have to tell the American public 
why this is true. We have to tell the public that in many jurisdictions, 
in which we are working, we have unconstitutional and unprofessional ways 
of providing legal services to the poor in criminal cases. 

NOW, just saying that, obviously is not enough. We should take up 
Deputy Attorney General Tyler's suggestion that the Department of Justice, 
for example, assume a position of leadership on this issue. Those of us 
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who play a role in the American Bar Association must basically coerce the 
ABA to stand up and be counted and to indicate .that for the next few years 
one of its priorities is going to be to upgrade the quality of criminal 
representation throughout the country. I would hope that state and local 
Bar associations would respond in kind, as would local judges, and other 
groups. I frankly don't think much is going to happen or that many of the 
resources are going to be provided, ~mless we own up to the poor quality of 
legal representation today. That may be a hard thing to do, but without 
that I don't think we'll be very successful. 

Secondly, it's very important for those of us who are in positions of 
litigation to continue to pursue the kinds of Constitutional litigation that 
Bruce Rogow was talking about. We must continue to fight in terms of what 
the scope of representation means under the sixth Amendment. We must 
continue to try to get Constitutional interpretation of what effective 
assistance of counsel means, what indigency means. The kind of thing that 
started with Wallace v. Kern, where class actions attack the way a public 
defender system operates when it does not have enough resources may require 
greater movement in the future than it's had up to now. There's a lot of 
work that remains to be done in terms of Constitutional litigation. We can 
be successful in starting something. 

The decriminalization or removal of incarceration as a possible 
penalty requires tremendous development around the country. 

A lot has come out of this conference about the need for statutes and 
court rules dealing 'with standards of representation, indigency, predeter
mining, and so forth, which have been focused and refocused. Many mO
dels exist in this country now: the American Bar Association standards, 
National Advisory Commission standards, NLADA standards, proposals in our 
study and other proposed models. Actually, they're more than models; 
they're legislation in given jurisdictions. We now have a wealth of material 
that can be used in defining Argersinger and the' quality of counselor the 
demands of counsel. I think we ought to pursue those. I think a lot has 
been said about public defenders and the need for them to do more than 
suffer the day-to-day crises of an overwhelming caseload. A lot has been 
said about the need to define guidelines and policies in terms of what is 
expected of individual lawyers. And a lot has been said about the need to 
sharpen requirements on caseloads so that the public defender can say, 
"That's too much," when the cases get too heavy. We need to sharpen 
supervision or training. We need to allocate resources, so that we can 
plan and establish priorities, if we can't take on every case. And, 
certainly, we need to have research and law. reform units that can work, along 
with the public defender, to bring class actions or to notice trends that 
individual lawyers cannot. There's a lot that can be done in the field of 
public defenders. 

The same is true for assigned counsel. We need a new movement. We 
need to get high-quality private lawyers back into the criminal business, 
to establish formalized mixed systems, to establish panels with requirements. 
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These are things that really have to begin again. They died largely because 
of the quality of private lawyers years ago. We clearly needed a public 
defender movement in the sixties. But we need something to join that public 
defender movement today, and that is the reassertion of all members of the 
legal profession that practicing criminal law and representing the poor is 
a matter of the highest order. We have to get back into the business. 

\ve need to monitor the quality of performance of public defenders and 
private lawyers. This should be done largely by public defenders internally, 
after they establish their own standards. A lot of public defenders, 
frankly, do not know what the standards of their agency are, because there 
aren't any. Now, NLADA and others have done a lot of good work in t~ling 
to develop standards. I think this has to be done at the local level. 
Trial judges in the misdemeanor area have to do far more in terms of 
monitoring the qUality of performance. The Bar itself, for the first time 
perhaps, has to seriously assume its responsibility for the quality of 
representation in criminal cases. There have to be grievance procedu.res 
available to defendants, when they are not satisfied with the kind of 
service that they've had. 

Law schools have not assumed their responsibility in the area of ad
vocacy training. Here, I mean a focus on disposition as opposed to simply 
t~ling cases. La'lI schools need to invite back lawyers who are interested 
in this field to upgrade their ability. All that has to be done. 

With respect to federal funding, we have very few ideas for LEAA. 
Perhaps we don't need so much Federal money, basically. Perhaps we have 
to push state and local governments to provide the resources. I agree with 
that fundamentally. There must be a state and local commitment. But I also 
know from bitter experience that the state and local governments rarely sup
port innovation. They rarely support research and planning. It's one 
thing for New York City to say, "We don't want Federal money," and it's 
another thing for sma~ler jurisdictions. 

We do need Federal support in the field of planning, in technical 
assistance related to making the best kind of arguments we can to local 
bodies, in developing research capability, and in trying new programs and 
new approaches such as prepaid legal services. But we ought to be stronger 
than ever in trying to selectively use Federal money in ways that can 
advance the field. 

An analogy can be made between what has been done in the medical pro
fession and how we ought to try to provide a stimulus for people to get 
back into the criminal field. The analogy is: In the medical profession, 
in return for fellowships and scholarships which support their education, 
medical students commit themselves to a period of time to work in poverty 
or rural areas. I recognize that the legal profession for years has been 
terrified of Federal control. But it seems to me that we have to do some
thing to reascertain our commitment to the field of criminal represen~ation. 
When we basically delegate the responsibility of criminal representat~on to 
three, four, or five percent, or whatever it is, of the legal profession, 
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there's something basically wrong. This is particularly true when we have 
an overwhelming number of law students who continue to glut our profession 
looking for jobs. 

In summary, we have been lax, and we need to spark a new commitment to 
provide quality representation for the poor. It can be done; we have to do 
it. 

MR • . SHELDON PORTMAN: The legal profession has not lived up to what 
Justice Burger referred to in the Argersinger decision. It seems to me that 
the bench really carries the greater onus. It's ridiculous for us to 
continue to labor under this farcical standard with regard to competence of 
counsel, while the public hears what miserable lawyers we have. This 
situation is symptomatic. We have to ask and demand, in fact, that the 
bench, and particularly the Supreme Court, live up to the unfulfilled 
promise of Arge.!:singer. until the appellate court and the Supreme Court go 
beyond Argersinger decision, we'll continue to labor under the present 
situation. 

with respect to Federal funding, as so many areas, the Federal Govern
ment has the greatest tax ba~e. The resources of state and local governments 
are being bled dry because of welfare and unemployment, the need for medical 
care, and so on. In terms of local and state funding authorities, we corne 
last on the totem pole. Rather than minimize the need for Federal funding, 
we should maximize it. After all, it's the Federal Constitution which has 
imposed the Argersinger requirement. 

We ought to put the fire to the feet of the state officials. They set 
the limits of jurisdiction. Their knee-jerk response is to create criminal 
sanctions which include jail time. The best way to deal with that juris
dictional problem is to lay the costs on the state. And if they find that 
it's too expensive, then cut back on the jurisdiction and get the nonsense
type of statute--the social nuisance, the offensive behavior, the visual 
pollution--out of the criminal courts. Then we can concentrate resources 
on those things that belong in the criminal courts and we won't have to look 
to Washington. We are setting up a "catch-22 situation." If we look to 
Washington for the money, while letting the states continue to set juris
dictional limits, the states can then say, "We can expand criminal juris
diction to cover anything because Washington is going to pay for it anyway." 
We may have the Federal Constitution, but it's the state statutes that we're 
dealing with every day. It's the local ordinances that we're dealing with 
when we talk about Argersinger. 

ROGERS BLANCHE: As a matter of fact, it goes even deeper than than. 
What seems to happen is that the poor cop on the beat ends up interpreting 
and dealing with problems that didn't originate with and can't possibly be 
resolved by him. He becomes the community conscience. This is facetious. 

Also, if you're to try to get the Federal government to pay for every
thing, then you're consistently going to be waiting for them to do things 
and you'll be deferring the dream forever. 

ll4 

I hope that the ABA and other gr.oups capable of setting standards will 
corne up with some things that deal more with developments in the community 
sense of equity, rather than professional et:.ics to decide 'Nho will be 
represented and the quality of service to ::'" provided. The costsJf 
developing some sofb.;are, documents, standards, and research may well be 
shared by the Federal government. However, the onus, the costs, and the 
means of straightening out the system and reducing some of its imperfections 
should be handled locally. We have some situations that can be resolved by 
adopting local ordinances. Then, basically we can go to the Federal govern
ment for monies for development and litigation. 

v~RONICA D~VER: This is a need to form a task force. It's not enough 
to be sold on the fact that the misdemeanor defendant needs representation; 
we have to implement it. If \.;e don't implement it at the Federal level, we 
should have a task force that can sell the idea to state legislators. It 
appears that people from the outside do a little better than people from 
inside the state saying, "We have to implement this." 

MARSHALL HARTHENT: LEF.A ought to be congratulated, because this is the 
first in a series of 100 criminal justice tralning seminars to be held 
around the country. LEAA and the Justice Department recognize our problem. 
I think it is praiseworthy that the first priority of this first conference 
is defender services and the indigent defendant. I think we should try to 
organize on the state and Federal levels to obtain the resources and funds 
we need to do the job. 
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