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CHAPTER I 

INTRODUCTION: IDSA--SCOPE OF THE PROJECT 

In 1973, "The Other Face of Justice" was published by the 

National Legal Aid and Defender Association (hereinafter r.eferred 

to as NLADA) , as a result of a grant from the Law Enforcement 

Assistance Administration, United States Department of Justice. 

That study made available the most comprehensive description of 

the delivery of legal services to the poor. Before that study, 

there ,~as very little data on the defense function in the criminal 

1 
justice system. This is not surprising since counsel was not re-

quired in most federal criminal trials until 1938
2 

and in most 

state felony trials until 1963.
3 

Hence, before the decade of the 

'60's there was no need for government to concern itself seriously 

with criminal legal services for poor people. Thereafter, in rel-

atively quick succession, the United States Supreme Court held 

that people who could not retain counsel had a right iCO a la"lyer 

without expense in appellate review,4 in police stations during 

suspect interrogation,S and in misdemeanor cases where there is 
6 

a danger that the accused will be sentenced to jail. As a result 

of these decisions, the need to provide legal 

services for people ''''ho "yere criminally charged, but who could not 

afford to hire an attorney, was upon state and local governments. 

State and local governments reacted in a variety of wa~s to the 

abrupt change in the law; most went scurrying to find resources 

to finance the delivery of defense services to p~rsons accused of 

crimes who could not afford counsel. Systems for the delivery of 

criminal legal services grew like topsy, on an ad-hoc basis •. 
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Existing systems had to be quickly expanded to meet increasing case 

loads. Some communities ignored the need; indeed, in some local-

ities it is very questionable as to whether even the form, much 

less the substance, of providing defense counsel when the law re

quires, has been met. 

This is not to say that before 1963 no jurisdiction provided 

for the assistance of counsel in criminal matters. Los Angeles 

County, California, for example, had a defender offi~e since 1913. 7 

Memphis, Tennessee's, defender office dates back to 1918. The 

Cook County, Illinois, defender services began in 1930. In many 

other localities, private lawyers were appointed on a case-by-case 

basis for poor people. However, it was not until the middle ~960's 

and early 1970 I s that fm:malized defense delivery systems for the 

poor extensively expanded throughout the United States, as the 

need exploded upon the scene resulting from unequivocal court 

decisions requiring counsel for all criminally accused persons at 

all critical stages of the judicial proceeding.
8 

To fully appreciate the total impact upon our criminal justice 

system of this depa~ture from the past, one must realize that in 

the majority of felony cases
9 

and in almost half of the misdemeanor 

cases,lO accused persons were unable to afford counsel. According-

ly, this gives some idea of the magnitude of the problem confront

ing state and local governments. Also, it is readily app~rent 

that indigent defense service agencies represent a substantial 

proportion of criminal defendants in the criminal justice system. 

Hence, the lawyer representing clients who c~nnot pay legal fees* 

is as essential as the prosecutor, the judge and tre pOlice officer 

.. 
Hereinafter sometimes referred to as non-fee paying cases or 
'clients .. 
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to the fair operation of the system. If the justice system is 

to improve, and it is generally conceded that a good deal of im-

provement in the criminal justice system is a high priority in 

government, then the defense component will also have to improve. 

Indeed, one prominent federal appeals judge has observed that most . . 
11 

defense systems for poor people are woefully inadequate today. 

In the 1973 publication 
o ° 12 

The Other Face of Just~, the 

National Legal Aid and Defender Association published the results 

of a Law Enforcement Assistance Administration funded survey of 

the state of the art of legal defense services for poor people as 

of 1972. The present study is an attempt to build on that original 

work and examine more intensively specific areas of defense ser-

vices. This research effort resulted in an extensive social in-

ventory of.indigent defense systems with particularized attention 

to the plea bargaining process and case entry. 

The collection of social inventory data from 300 defender 

agencies provides an update of The Other Face of Justice and an 

elaboration of several criotical aspects of defense services.. An 

extended description of early representation and the availability 

of support services in defender systems is presented to highlight 

the importance of each to the effective assistance of counsel. 

Descript:ive comparisons of assigned counsel and defender costs are 

included to portray the relative costs of each component •. The 

response ratE{, of 70% for this study's mail questionnaire provides 

a substantial assurance that these descriptions of defender agen

cies are generally representative of indigent defense systems in 

areas of this country where an organized defender is an important 

component in the administration of criminal justice. 
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A major portion of the research project was devoted to the 

topic of plea bargaining. Plea negotiation which leads to a 

no-contest guilty plea of nolo contendere plea, or submission of 

the case on the probable cause hearing transcript* seems to be by 

far the primary procedure for disposing of criminal cases at the 

trial level.13 Indeed, in the view of the present chief justice 

of the United States Supreme Court, the entire judicial system in 
',. 

the United States is dependent upon a high rate of guilty pleas, 

such that even a 10% drop in the percentage of guilty pleas 9lOuld 

require twice as much judicial power and facilities than we pres~ 

ently have available.
l4 

Still, the plea negotiation process that leads to the guilty' 

or nolo contendere pleas is among the more controversial phenomena 

in the jus~ice system,lS since the result is usually a reduced 

charge and/or a substantially lighter sentence than that \vhich is 

16 provided by la~, for the original charge. On the other hand, some 

have sugges'ced that where the bargain offered by the prosecution 

is substantially lower than the sentence that could be imposed af-

ter a contest, an innocent defendant may plead guilty to avoid the 

chance of the harsher result. 17 Its centrali~y to the criminal 

process and to the defender systems in tha't process required that 

it be treated as a separate topico The analysis deals with plea 

bargaining as a phenomenon which is affected by certain "system" 

characteristics, and which influences many dispositional factors. 

* For purposes of this paper, all non-contested guilty r.esults are 
considered to be the same. AI'though there may be significant 
legal differences between the various categories of non-contested 
case guilty results, such differences should not have any impact 
on this study. ' 
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A second issue considered extensively in the research was 

case entry by the defense attorney who represents criminally ac

cused persons who cannot afford ,to pay a fee. While this is per

haps not as controversial as plea negotiations, the case entry 

process is a significant source of tension between the private bar 

and defendex agencies. Indeed, in one location visited as part of 

this study, the case entry process was significantly altered by the 

defender agency because of agitation by'the private bar. The de

fender agency had the decision-making power as to client eligibili-

ty for its legal services and as a result, entered cases before a 

formal court appearance. HO,\,lever, the private bar thought the de-

fender agency too lenient and convinced the judiciary that th~y 

should assess eligibility. 
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FOOTNOTES 

1. The only known comprehensive study was conducted by Lee Sil-S'ee 
verstein, Defense of the Poor in Criminal Cases in American..!' I'{'lft} 

State Courts, American Bar Foundation, Chicago (1959). lB'11ss, 
Defense Investigation, 1956. See also, Special Committee of 
the Association of the Bar of the City of New York to Study 
the Defender System, Equal Justice for the Accused, Gardner 
City, New York, 1959. 

2. Johnson v. Zerbst, 304 U.S. 458 (1938)~ 

3. Gideon v.'\'1ainwright,372 U.S. 335 (1963). Prior to Gideon" ' 
the United states Supreme Court had held that the sixth amend
ment's right to counsel provision was not applicable to the 
states. Betts v. Brady, 316 U.S. 455 (1942). However, in 
special circumstance cases, the Due Process Clause of the four
teenth amendment required the Court to appoint counsel for a. 
defendant "'ho could not afford to retain counsel. Death as a 
penal ty \'7as such a special circumstance, Powell v. Alabama, 
287 U.S. 45 (1932), or trial as a habitualoffender, Chm'ming 
v. Cunningham, 368 U.S. 443 (1962). 

4. Douglas v. California, 372 U.S. 353 (1963). 

5. Escobedo v. Illinois, 378 U.S. 478 (1964). 

6. Argersinger v. Hamlin, 407 U.S. 25 (1972). The Honorable David 
L. Bazelon, in a speech delivered to the 53rd Annual Conference 
of NLADA, October, 1975. See, "The Realities of Gideon and 
Argersinger," 3 Briefcase Vol. XXXIII, NLADA (January, 1976). 
See also, Bazelon, David, "Defective Assistance of Counsel," 
47 U.Cin.L.Rev. 1 (1973); Finer, Joel, "Ineffective Assistance 
of Counsel," 58 Cornell L.Rev. 1077 (1973). 

7. "Representation ?f Indigents," 13 Stanford L.Rev. 522, 531 (1961: 

8. Lynch-Neary, B., Benner, L., The Other Face of Justice, National 
Legal Aid and Defender Association, ~yashington, D.C., 13-37 
(1973) • 

9. Id. at n. 71. 

10. Id. 

11. Bazelon, D., "DefectiVf~ Assistance of Counsel," 47 U.Cin.L.Rev. 
1 (1973). 

12. Supra note 8~ 

13. Santobel10 v. United States, 404 U.S. 257, 260 (1971). 

14. Hall, Kamisar, Lefave, Israel, January, 1973, Supplement to 
Modern Criminal Procedure, West Publishing Co., St. Paul, Minn., 

j1973) at p. 315. 
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15. United States Supreme Court Chief Justice Burger states that 
plea bargaining is to be encouraged. Snntobello v. United 
States, 404 U.S. 257, 260 (1971). However, the National 
Advisor1 Commission on Criminal Justice standards and Goals 
urged the abolition of the process. Courts, "The Negotiated 
Plea," Standard 3.1, at 46-49. This IS only one example of 
the controversy. 

16. North California v. Alford, 400 u.S. 25 (1970); McMann v. 
Richardson, 397 D.S. 759 (1976). See also Dewey v. United 
States, 288 F.2d 124, 128 (8th Cir. 1959); Neyman, Conviction: 
The Determination of Guilt or Innocence Nithout Trial 216 (1966) 
liThe Influence of the Defendant.' s Plea on Judicial Determination 
Sentence;n 66 Yale L.J. 204,206-09 (1956); Ferguson, liThe Role 
of the Judge in Plea Bargaining," 15 Crim.L.Rev. 25, 50-51 
(1972); "Official Inducements to Plead Guilty: Suggested Morals 
for a Market Place," 32 D.-C.L.Rev. 167 (1964). 

17. Brady v. United States, 397 U.S. 742, 758 (1970). See also 
Lichtman, J., "Constitutional Requiremen·t.s of Appointed Counsel 
in the Guilty Plea Process,1I Public Defender Source Book 76-78, 
Practicing Law Institute, New-yQrk City, 1976. 
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CHAPTER II 

RESEARCH l.ffiTHODOLOGY 

The following is a brief summary of the research procedures 

utilized by the project. A more detailed explanation of the re

search methodology appears in Appendix I. 

In sumro.ary, the project used mail questionnaires,·field visits 

to eight localities and court docket studies in eight localities~ 

A. t~IL QUESTIONNAIRES. 

Questionnaires were mailed to all organized state and local 

defender agencies in the United States for response by the chief 

defender, ~he operating head of the agency. In addition, in larger 

offices where the chief defender's role was primarily supervisory 

and without actual pe.rsonal client representation, th~ chief de-

fender waH asked to deliver special questionnaires to staff attor-

neys who were providing the actual representation of clients. One 

questionnaire was designed for attorneys primarily engaged in mis-

demeanor representation and another questionnaire was designed for 

attorneys prirnarilyinvolved in felony representation.* 

B .. FIELD VISITS. 

Mail questionnaires can relatively quickly and efficiently 

survey practices across a broad geographic area. They cannot, 

hm'leve:t'/ effectively probe social processes and practices. Face-

to-face interviewing and detailed observation are superior methods 

when the analysis requires in-depth information. The project, 

* It ShO'\lld be noted that the distinction between what is defined 
as a felony and what is defined as a misdemeanor will vary from 
state to state. However, it was felt that any such variation 
would be slight and n.ot have any impact on the study. 
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therefore, made eight field visits in order to supplement, ela

borate and intensify the data base provided by the mail question

naire and docket studies. 

Choosing sites for field visit is a difficult problem for 

any research project. Usually -the number of field visits is so 

small that the sites cannot reliably "represent," in the statis

tical gense, ,all sites. ~llien only eight counties out of all the 

counties in the United States are visited, it is readily observable 

that a representative sample of counties for field research is an 

impossible objective. Thus, probability sampling gave way to 

purposive sampling. The sites visited were chosen in order to 

maximize the goal of understanding the interaction among key 

variables in the research, especially the variables of staff size, 

time of entry practic~s and plea bargaining procedures. Particular 

emphasis was given to certain characteristics, such as variations 

in support services available to the attorneys and in assigned 

counsel's involvement in the delivery of defense services. A por

tion of the sites was selected along a continuum of support ser

vices available, ranging from offices in which defender systems 

were well-staffed and provided with ample support services, to o·f

fices in which the attorneys were heavily burdened and carried out 

their duties with insufficient support services. 

Another portion was selected along a continuum of assigned 

counsel involvement, from areas in ~'lhich assigned counsel provide 

representation in a ~igh proportion of the indigent caseload (High 

involvement) to areas in which assigned counsel provide represen

tation in a small proportion (Low Involvement). This criterion 

was used to provide an adequate data base for assessing the relativc· 
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"costs" of assigned counsel and public defenders. Lastly, selec-

tioD. was based on offices' entry practice, before a formal court 

appearance or later in the proceedings, and plea bargaining prac

tices, under or over 60% of their caseload. 

The actual sites visited and the criteria used in their selec-

tion are listed below. The eight criteria are designated numeri

cally according to the follovling: (I) Relatively Full Support 

Staff; (2) Relative Little or No Support Staff; (3) Relatively 

Low Assigned Counsel Involvement; (4) Relatively High Assigned 

Counsel Involvement; (5) Case Entry Before Formal Court Appeara~ce 

(Early Entr~)i (6) Case Entry At or After the First Court Appear

ance (Late Entry); (7) Guilty Plea Rate for Defender Office of 

OVer 60% of its Casesi (8) Guilty Plea Rate of Iless than 60% of 

its Cases. 

SITE 

Colurnbus, Ohio 
Philadelphia, Pennsylvania 
LOuisville, Kentucky 
Utica, New' York 
Bal timore County I r.1aryland 
Monterey, California 
Las Vegas, Nevada 
San Jose, California 

c. THE DOCKET STUDIES. 

CRITERIA 

3, 6 
7 

5, 3 
8, 2 

4 
6, 2 

I 
8, 1 

In addition to eight field visits, docket data were collected 

f . ht' 'd' t' 1 rom e~g Jur~s ~c ~ons. Docket data usually consist·of entries 

made by clerks of all motions, court orders, persons present, find-

ings, verdicts, judgments and charges, as part of the permanent 

record of the proceeding~. It was hoped that this data would 

relate known case dispositions to system characteristics, especiall: 
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to prevailing plea bargaining practices and g~ilty plea impact, 

"'hen compared to contested dispositions •. 

The docket data were collected under the supervision of the 

~ffiADA, IDSA staff, which used students from local law schools and 

colleges to do the actual retreiving of the data. This centralized 

supervision helped ensure some standardization across jurisdictions, 

for we knew that the nature of dockets ~:lOuld vary from one part . . 
of the country t~ another. 2 

(TABLE 1) 

D. CON'CLUSION. 

The mail questionnaire data are national in scope and cover 

most research questions identified as key questions by the project. 

The data, therefore, became the core of the analysis. Additional 

data sets were used to elaborate findings from the questionnaire 

data and, in a few cases, to explore processes which \'lere not 

probed in the questionnaires. All members of the research team 

took responsibility. for questionnaire design and sa~pling strate

gies. However, the responsibility for data analysis was divided 

among staff members accordi~g to the three major data sources: one 

staff person was responsible for the mail questionnairedata.an

other for the docket data, and another for the field. 

Throughout the analysis, the staff met regularly to 'compare 

and combine statistical findings which emerged from each of the 

data sources. In the end, the study reflects the' collective ef

forts of the~taff who, with the outside assistance of statistical 

consultants, have produced this final report. 
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Docket 

Louisvillc, Kentucky 

Baltimore, Hary:and 
-

Columbus, Ohio 

rhiladclphia, Penn. 

utica, Nc'''' York .-. 
Hontcrcy, California 

Las Vcgas, Nevada 

Oakland, Califo::nia* 

Total 

'l'1\nm .1 
S~mple of Felony Cases from the· 

Docket~ of 0 Jurizdictions 

t Public \'1\szigned l!. Retained 
Defend~r CounGel C~rzcl 

CI4~~ c .4fef r". f 

29% 0 71% 
.. 

4.5'5 24% 67~ 

27% 3% 43% 

49~ 6% 29% 
-

58% .,. 3<1% 
-

799:- 1'%, 12'% 

70% 2% 17% 

62% 17% 19% 

'47% 7'% 37% 
-

* S.an Jose, California \'las substituted for Oakland 
. 'during the field research. ' 

Inappropriate.,g,r '(7-1 
Cascz c.;., l>eJ 

- (191) 

4.5% (202) 

,-
27% (170) 

~6% (201) 

8% (lA1) 

2% (1.76) 

<-"'-

11% \.216) 

2% 1.1SG) 

9% 1461 I 



e. 

e 

e 

• 

• 

e 

• 

e. 

e 

e· 

• 

- 13 -

It is apparent in the follO'tV'ing report that "plea bargaining" . 

and case entry playa central role in the discussion. The research 

was not initially designed so that this would be the case. Rather, 

the actual centrality of plea bargaining in the crim:'nal justice 

process left no choice but to make it central in the analysis. 

Th~ study observed plea bargaining to be an institutionalized pro-

cess, ~ooted in arrangements and practices going well beyond the 

specific b~haviors and characteristics of defenders. This fact, 

more than any other, influenced the analysis and presentation of 

the data. It follows that the ot-her data sets -- docket statis·· 

tics and field materials -- were used to enrich and elaborate the 

plea bargaining process in defender agencies. 
/' 
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FOOTNOTES 

10 The original intention had been to conduct docket studies 
in the same sites chosen for the field trips, all to pe per~ 
formed in advance of the visits. But because of the subse
quent notification that \ve 't-lould not be able to include the 
Alameda county Public Defender Office in the field study, an 
untimely substitution had to be made. Hence, we have eight 
docket studies and eight field studies, but only seven of them 
coincide; there is a docket study, but no field trip, for Ala
meda County, and a field trip without a docket study for Santa 
Clara County. 

2. variation in the actual number of cases occurred, mainly due 
to variations in population size and crime rate. In two sites, 
there \1ere so few criminal cases recorded that i t ~lould have 
been necessary to move into preceding record-keeping years in 
order to collect 200 completed cases. The decision \olaS made· 
not to sacrifice the uniformity of the sampling period in an 
effort to standardize the nu~bers of cases. 
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CHAPTER III 

CHARACTERISTICS OF PUBLIC DEFENDER AGENCIES 

~his study received a total of 399 responses to mail ques~ 

tionnaires sent to all the defender agencies serving the state 

trial courts of this country. The 399 responding defender agencies 

represent 70% of all existing defender agencies (573) providing 

representation at the state trial court level, according to 

the records and other information of NLADA, the professional asso-

ciation of defender agencies. Included in the respondents are all 

defender agencies providing representation in areas with popula~ 

tions in excess of I million persons (24) and 90% of those serving 

populations of bet~veen 500 I 000 and 1 million (44). The non-res-

pondents (174) are primarily located in areas with population below 

~o,ooo persons. Defender agencies primarily serving federal trial 

courts on behalf of persons accused of federal crimes are not in-

eluded in this study because of fundamental diff.erences between 

the kinds of cases that such agencies become involved in and de-

fender agencies providing services essentially in state courts. 

State and local defender offices become principally involved in 

the so-called street crimes, such as simple thefts" robbery, murder, 

and rape, w~ile federal defender agencies are more heavily involved 

in the so-called white collar crimes in most localities. However, 

it should be noted that the defender agency for Washington, D.C., 

was included in the survey, because it has more of the character

istics of defender agencies providing services in state courts 

than of federal defenders serving cli~nts in federal district 

courts. 

// ,,' 
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Where meaningful comparisons can be made between the results 

of this 1975 survey and the 1972 defender survey reported in The 

Other Face of Justice, such comparisons will be made. However; 

in many inst~nces, the information sought in the 1975 survey was 

different from that obtain~d in the 1972 survey. 

A. CHARACTErtISTICS AND SCOPE. 

Defender agencies, as used herein, are defined as offices 

providing non-fee legal, primarily criminal, defense services 

under which an attorney or group of attorneys, through a contract

ual agreement or public employment, provide legal representation 

on a regular basis to persons who cannot afford to retain their 

own counsel. These clefender····agencies serve a particular political 

subdivision such as a municipality, a county, a circuit (which is 

really a judicial subdivision) ,or a.group of political subdivisionE 

that is a regional defender office other than a mUlti-county defen

der agency where all of the counties comprise one judicial circuit. 

They are distinguished from an assigned private counsel system 

which, for the present study, is defined as a method by which dif

ferent attorneys principally in private practice are appointed by 

the court or some other body to represent non-fee defendants on a 

client-by-client basis. A few of these assigned counsel systems 

provide representation on a case-by-case basis through a central 

administration which often includes available support staff and 

training facilities. Ex.amples of the coordinated assigned counsel 

syst,ems are located in California and Louisiana. t-1ost examples 

of these more structured assigned counsel systems, however, are 

found in the state of New York. Assigned counsel systems are 
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excluded from the primary data base but will be included in the 

comparison of the relative costs of assigned counsel and defen

ders. 

This study has dichotomized the systems for providing non-

fee legal services to criminally accused persons into two distinct 

categories -- defender and assigne d counsel. While in most in

stances these two categories are easily distinguishable, some de

fense systems combine the attributes of both defender and assigned 

counsel systems. For example, the private law firm that has a con

tract with the surrounding county to provide representation to non

fee criminally accused persons consists of lawyers in private prac

tice vlho are appointed on a case-by-case basis a As used here, 

however, they are a "defender agency," because they have a con

tractual arrangement under which the firm takes the bulk of the 

criminal cases. 

On the other hand, a private practitioner may have a tacit 

understanding with a trial judge or judges in 1;vhich he will receive 

almost all criminal defense appointments. 't'7hile these pJ;:"acti tion

ers may earn a substantial proportion or even their principal in

come from such appointments, they are included under the category 

of assigned counsel in this study I because they do not have a coni" 

tract to provide defense services. Also included under the cate

gory of assigned counsel a:r,e the systems 'l.l7hich use a coordinator 

or administrator to allocate appointed cases to a limited, pre-de

termined and select group of otherwisf~ private practitioners or 

law firm. The key ingredients that distinguish a" defender agency 

from an assigned counsel system are the public.visibility of.a 

regular cadre of defense attorneys who are known to provide non-
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fee criminal legal defense services and the fact that they, 

because of public employment, underta.ke such representation on con

tract~ 

Even a highly structured and organized assigned counsel sys

tem does no-c have these two attributes. For example, the panel of 

attorneys serving Baltimore County, 1~arJland, is highly structured, 

organized an~ supervised. The panel is categorized as to exper

ience and skills, appointed to cases in an organized manner, and 

the program is administered by a central office -- the defender 

agency. Yet, these appointed panel lay~ers are principally en

gaged in private practice for fee-paying clients and do not hold' 

themselves out as lay~ers for those who-cannot afford to hire a 

la~~er in criminal cases. Nor do any of the panei lawyers have 

a contractual right to any appointments. The panel attorneys may 

be excluded from the list at any time, or passed over or ignored 

in the distribution of appointed cases. Hence I la\.;ycrs on t.he 

panel are not defenders as the term is used here. 

On the other hand, a defender agency which receives its cas~s 

on a case-by-case basis for a specific fee per case may hold it

self out publicly to be the service for non-paying criminally ac

cused persons, and has a written or oral agreement with the court 

or appropriate unit of government to provide indigent criminal de

fense representation, and thereby establish itself within a commu

nity as the agency for non-fee criminal defense services. That 

agency, though assigned to a c~se like a private la~.;yer, and com

pensated like a private' lawyer, on a case-by-case basis, will fall 

into this study's definition of defender agency as used here. 

In almost all areas served by a defender agency, an assigned 
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counsel system will co-exist with it, for some form of private 

bar involvement is usually necessary even in areas with the most 

comprehensive non-fee defense agency. Occasionally, there are 

conflict-of-interest situations which preclude the appointment of 

the defender agency. For example, in multiple defendant cases in 

which each defendant implicates the other, the defenses are con-

flictin'~, and if the two or more defendants require appointed ~oun

se1, the defender agency can represent only one defendant. l On 

the oth~=r hand, there are numerous areas, both rural and metro-

politan, served exclusively by an assigned counsel system. These 

communi"t:ies or geographical areas, even today, outnumber those 
2 

areas served by a defender agency. 

The 399 defender systems in this study include only those 

systems ~vhich principally provide representation at the state trial 

court level. The Washington~ D.C., defender is the exception; it 

serves 'the court system in the District of Columbia, ~vhich is a 

federal court. Excluded from the study are those defender systems 

which e:Kclusively provide representation in juvenile matters I 

3 
which are not, strictly speaking, criminal cases. Although delin-

quency proceedings are criminally related, most juvenile offices 

have a large proportion of non-criminal matters, such as custody 

and supervision proceedings. Defender systems which exclusively 

provide appellate and post-conviction representation are also omit-

ted from the data base, because the experiences of these offices 

are unique, and not comparable to offices heavily engag~d in trial 
~" 

representation. Four state-wide systems which are exclusively 

appellate defender programs exist. Th~y ~re 19cated in Illinois, 

Michigan, Oregon a.nd Wisconsin. Indiana has a state-wide office 

') 
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providing exclusively collateral attack and post-conviction ser

vices at the trial and appellate levels.
4 

Sixteen states provide state-level funding fpr the operation 

of local def~nder programs. These states are: Alaska, Colorado, 

Connecticut, Delaware, Florida., Hawaii, Kentucky, Maryland, Hassa

chusetts, Minnesota, l1issouri, Nevada,5 Ne\\T Nexico, New Jersey,. 

* R~ode Island and Vermont. Where the local agency is autonomous, 

as in Florida, or partially autonomous, as in Kentucky and Missouri, 

each local office was treated as a separate agency. Where the lo

calor regional office was merely a branch of the state office, 

with no autonomy other than that delegated to it by the head of 

the agency, the state ~las approached as one defender agency. 

B. DEFENDER SYSTEM CLASSIFICATIONS. 

For the purpose of analysisthr~ughout this report, dt;fender 

systems have been classified on the basis of the size of the popu

lation they serve and according to the percentage of that popula

tion's total criminal caseload in which the defender system pro-

vides representation. 

It was thought that the largest defender agenciec;.~ those serv-

ing areas with populations of more than one million persons, should 

be distinguished from all other defender agencies serving areas 

with fewer than one million persons. These large defender agencies 

provide representation to a disproportionate number of non-fee 

paying crimin~lly accused persons. They are 19 in nurr~er, repre

senting 5% of the 399 responding defender agencies; yet they pro-

* Since this study, Ohio has become a partially unified state de-
fender system -- with counties maintaining some degree of auto
nomy. Wisconsin has also' become a state\>7ide defender system, 
with a structurally strong state central office. . 
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vided representation to over 57% of the cases, both felony and 

misdemeanor, reported as yearly caseloads for the combined 399 

agencies. By distinguishing these 19 defender agencies from all 

others, the structure, organization and operation of defender a-

gencies representing the majority of the non-fee criminally accused 

in this country will be described. In addition, defender agencies 

serving similar-sized population areas, are distinguishable accord-

ing to the percentage of the total criminal caseload in that area 

in which they provide representation. The size of the defender 

agency depends not only upon the population size of the area bei.ng 

served, but also upon the volume of criminal cases assigned to 

the defender agency. For example, the mean staff size for defen-

der agencies serving areas with more than one million persons is 

27.1 staff persons, if the agencies provide representation to few

er than 50% of the area's total felony caseload. Yet, the'mean 

staff size jumps to 13001 if agencies serving the same population 

size provide representation to more than 50% of an area's total 

felony caseload. On the other hands the staff'size of defender;!! 

agencies serving ar~as with populatioJ.ls of fewer than one million 

persons are not as dramatically affecte~ by these caseload per-
\'! 

centages: the mean staff size is 5.5 persons if the defender 

agency provides representation to fewer than 50% of an area's 

total felony caseload; it is 9 if more than 50% ()f an area's total 

felony caseload is assigned to the defender agency_ 

The classification of defender agencies according to popula

tion size and the percentage of an area's total felony caseload 

assigned to the defender results in four groups of defender agen

cies(see Table 2). They are: (1) 93 defender agencies serving 

" ' 
, :~ 
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areas with fewer th~n one million ~ersons and providing represen-

tation in 50% or fewer of the area's felony caseload ("small, non-

central 11); .(2) 231 defender agencies serving areas with fe~.".e:r; than 

one million persons and providing representation in more than 50% . 

of the felony caseload ("small, central"); (3) 6 defender agencies 

serving areas of over one million persons and providing represen-

tation in 50% or fewer of the area's felony caseload ("large, non-
". , 

central"); and (4) 13 defender agencies serving areas of more than 

one million persons and providing representation in more -than 50% 

of the caseload ("large, central")~ At this time l the only large 

metropolitan area which is not served by a defender agency is 

Houston, Texas. 

(TABLE 2) 

C. AN OVERVIEW. 

There are currently '573 defender agencies providing represen-
6 

tation at the state trial court level. The 1972 defender survey 

reported 650 state court level defender agencies in existence at 

that time. The 1972 study included branch offices of state de-

fender agencies in the count. The present study did not consider 

the branch offices as separate agencies. Hence, this accounts for 

some of the drop from the 650 figure in 1972 to the 1975 figure of 

573. Nevertheless, it is somewhat startling to observe that be

tween 1972 and 1975 there has not been a sharp increase in the num

ber 01 defender agencies in the United States, nor even any appre

ciable increase.. Considering that in 'June, 1972, the Uni·ted States 

Supreme Court ft'Jr the first time' held that the right to counsel for 
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Small and NOIl-'Cen tI al 

TABLE'l. 
Classification of 
Defcnder Agencies 

Agencies 
Xthose serving are<...s Hith populations of 
less than 1 nillion persons & handling 1e5s 
than 50 9.; of i:hc area's total felony cascl.:>ad) 

-
Small and Central I.gencies -. 
(those serving arcc.s \-iith populations of 
less than 1 uillion pv,esons & handling more 
them 50S:; of -;he area's totCll.felony casel,:>adi 

Large and N611-Central Agencies 
( those servillg areas ,-;ri th populations of 
more than 1 Ilillioll persons & hClndling less 
than 50% of 1:he area's total felony caseload) 

Large' and celltral agencies 
(those.serving areas ..... 

\'71 ~n populations of 
more them 1 Ilillion persons £< handling rr.ore 
than 50% of t:he area's total felony caseloac1) 

Tota:l . . 
'. 

Nwnber of "9cncies 

27% 
(93) 

. . 
---

67% 
(231) 

. 

2t 
(6) 

4% 
(13) 

. 
-

'.100% . 
(343) 

-.~ 
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indigent defendants extended to all misdemeanor cases when any 

sentence of incarceration might result. 7 

These 573 def~nder agencies employ 5,295* staff attorneys, 

both full and part time, to provide representation in geographical 

areas that account for approximately 66.4% of the total u.s. popu-

1 t ' 7a a ~on. Representation was provided in felony and misdemeanor 

matters to approximately 1,041,246 indigent defendants during. 

1974 by these defender agencies. The 19 larger defender agencies, 

serving populations with more-than one million persons, provided 
8 

representation to 57% of those defendants. 

D. DEFENDER AGENCY CHARACTERISTICS. 

The remainder of this ch~pter is based upon the responses 

from the head defender of 399 defender agencies and 825 staff at-

torneys employed by those ag~ncies. Data and observations from 

the field research conducted in eight defender offices will be 

interwoven with the narrative. 

1. Full and Part-Time Defender Agencies. 

The majority of defender agencies are directed by a full

time chief defender. Fifty-four percent of the responding chief 

defenders engage in defender work as full-time employment, com

pared to forty-six percent who are part-time defender employees. 

In the 1972 defender survey, as reported in The Other Face of 

Justice,9 of the reporting chief defenders at that time, 48.4% 

Were full-time defender employees. Hence, in the three years be

tween surveys, there has been a definite shift toward fUll-time 

* This figure includes an estimate of the staff size of non-
responding systems. See Methodology, Appendix A. 
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chief defenders. One-hundred and fifty defender agencies do not 

employ any full-time staff attorneys at all. One-hundred and 

fifty-six do not employ any part-time staff attorneys, a~d the 

remaining 93 agencies employ a combination of both full and part

time attorneys, as reflected in Table 3. Thus, 39% -of the res-

ponding defender agencies are entirely operated by full-time staff 

attorneys, compared to 38% which are composed completely of part-

time staff attorneys. There are III defender agencies which are 

comprised of only one part-time attorney, compared with 85 agen-

cies which ocnsist of one full-time attorney. The 399 responding 

defender agencies are staffed with 4,737 staff attorneys, of ~lhich 

19.2%, or 910, of them are part-time attorneys. 

(TABLE 3) 

In the 1972 survey, almost 3/4 of the staff attorneys in 

10 reporting defender agencies were part-time defender employees. 

This represents a substantial change from part--time staff to~mrd 

full-time staff, the same directional Ehift noted for chief defen-

ders. A lawyer would be reluctant to entirely leave private prac-

tice, or entirely forego private practice, unless he were assured 

some degree of security in defender employment. Hence, this shift 

to full-time defender employment in such a short span of time, 1972 

to 1975, would seem to indicate the increasing stabili~y and insti-

tutionalization of defender agencies and increasing defender agen-

cy professionalism. -Noreover, the shift from part-time defender 

agencies to full-time defender agencies by staff attorneys, as 

well as chief defenders, is entirely consistent wi.th evolving' pro-
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fessional standards for defenders. ll 

2. Population Universe Served by Defender Agencies. 

Most of the responding defender agencies are located in 

areas with a population of less than 250,000 persons, as shown 

in Table 7. Only 31% of the agencies are in areas of more than 

250,000 persons. At the extrenes, 6% of the defender ~gencies 

serve areas with more than one million persons, and 29% serve 

areas with less than 50,000 persons. Likewise, the majority of 

defender agencies (55%) consist of three or fewer attorneys, as 

shown in Table 5. The larger defender agencies, those with 20 or 

more attorneys, account for only 11% of the agencies across the 

country. Most defender agencies are relatively small operations 

designed to serve equally small areas. 

( TABLES 4 and 5) 

3. Organizational Structure of Defender Agencies. 

Seventy-one pe~cent of the reporting defender agencies are 

units of state or local government, with the chief defender either 

appointed or elected to office. See Table 6. The remaining de

fender agencies are: (1) private attorneys under contract with a 

governmental unit (15%) i (2) private corporations providing ex

clusively criminal and quasi-criminal representation (9%); or (3) 

criminal divisions of legal aid societies which use a private, not

for-profit form of organization (5%). These criminal defense di

visions of legal aid societies and the private corporations con

tract with the surrounding government to provide non-fee defense 
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'!'ABLE &i- . 
Population Size of the Areas 

Served by Defender Agencies 

Pop u 1 a t ion S i Z I! % of Defender Agencies 

Undel~ 50 )000 
50)001 - 100,000 
100)001 ~ 250,000 
250)001 - 50~,000 
500,001 - 1 million 
over 1 million 

. TABLE .5' 

'.29% 
16% 
24% 
14% 
11% 
6~; 

Attorney Statf Size of 
Reporting Defender Acencies 

~ 

(11= 399) 

Attorney Staff Size % of Defender Agencies 

1 attorney 
2-3 attorneys 
4-5 attorneys 
6':10 attorneys 
11-20 attorneys 
21-30 attorneys 
31-40 ~ttorneys 
41-50 attorneys 

i ove}' 50 attorneys 

29% 
26% 
13% 
11% 
10% 
·5% 

2% 
lX 
3% 
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services for a determinate amount of money, or receive appoint

ments and fees on a case-by-case basis under agreement'with the 

cour-t or other unit 6f local government. This represents a con-

siderable shift from the 1972 survey, where only 59.6% reported 
12 

that they were "public employees." This shift from private 

defender services to public defender services is a further indi-

cation of a trend toward institutionalization and permanency in 

organized defender services. Usually, it is substantially less 

difficult to termina-te a one-year contract \'lith a private agency 

or la\-l firm that provides non-fee criminal legal defense services 

than it is to terminate a public employee. 

Tpe public defender variety of agency is found in both large 

and small population areas; however, in population areas of over 

one million, the public defender type of system is most likely 

to exist if more than 50% of the area's total criminal caseload 

is assigned to the defender agency I as shm-in in Table 6 ~ Never

the less, some of the larger urban areas of this country are served 

by the private corporation type of defender system. For instance, 

New York City; Milwaukee, Wisconsin;13 Philadelphia, Pennsylvania; 

S I h · 1 1 h' 14 C' . t' Oh' d eatt e, Was ~ngton; C eve ant, 0 ~o; ~nc~nna~, ~O; an 

Detroit, Michigan, are among the urban areas served by a private 

defender corporation, including the criminal defense divisions 

of a legal aid society. The same Table 6 illustrates that private 

attorneys who contract with a governmental unit to provide repre

sentationto non-fee criminal defendants are not located in any 

areas with more than one million persons. This metho~)of organi

zing defense services for poor people char,ged with c:r:imes seems 

to be largely confined to rural areas. However, San Diego, 'Cali-

1 

I 
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fornia, has under consideration such a structure, as do·three 

out of twelve Phoenix, Arizona, city courts with some misdemeanor 

jurisdic;tion. 

( TABLE 6 ) 

Four of ' the eight field visit locations of this study were 

governmental public defender offices I serving t.he counties in 

which the officesfere located: Las Vegas (Clark County), Nevada; 

Monterey County, Californiai San Jose (Santa Clara County), Cali-

fornia; and Utica (Oneida County, New York. Baltimore County, 

l-1aryland, is part of the pubi.icly-funded statewide Public Defender 

of Maryland, but serves only one county. The other three sites 

were all private defender corporations. The Columbus (Franklin 

County), Ohio, defender had a contract with the city to provide 

representation in the Municipal Court, and received appointed 

counsel fees on a case-by-case basis at the upper felony trial 

court level. Louisville (Jefferson County), Kentucky,IS is a pri

vate corporation receiving state, county, city and federal fund-

ing. Philadelphia, Pennsylvania, as a city, contracts with the 

defender office, which is a non-profit corporation. 

4. Method of Selection of Chief Defender. 

The method of selection of the Chief Defender is critical 

to the operation of the entire defender agency and to its relation-

ship with clients and the remaining elements of the criminal jus

tice system. The criminal justice system is founded upon the ad-

versarial model. It is the defendant and his lawyer against ·the 
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Type of Indigent. Defenc:er Agency 

Dt:'::cmd~r ;'gci"lcies 
Public Privat:e Defencer Crir..ir:al Divisio;;s 

Defender Attorneys Corporation :Legal Aid 

• Small and Non-Central 62% 15% 10% 4% (91) 

Small and CC!1~al 71% 19% 9% 1~ (226) 

Larse a I": c1 l!on-Central 17% 50% 33~ (6) • 
La"!.. .. ge ar~d Cer.tral 62% 15% 23~ (13) 

All De:::ence:?: Agc:lcies 71ll-_ .. 15% 9% Sib (378) 

• Total NtLwe:?:" of Respor.ses= 336 . 
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system. Although the judiciary is supposed to be neutral vlhile 

the defense takes a strong adversarial posture, the judiciary's 

role is considerably more arduous and profepsionally dangerous. 
,/ 

A vigorous advocate will raise complex.issues and motions, protract 

and often delay litigation, at times use legal devices that appear J 

police and prosecution as obstructive, and will continue the con-

test into th~ reviewing courts, alleging errors of the judge, 

police and prosecution. To continue that vigorous approach re-

quires an independent defender. 

At the core of independence is the question of Chief Defender 

selection and retention, for if the position of Chief Defender is 

insecure and tenuous, it will be difficult for the defender to 

provide the vigorous representation contemplated by the adversar-

ial system. Hence, selection procedures and tenure rules are 
16 

crucial to the quality of services provided by a defender agency_ 

The chief defender of each responding defender agency is sel

ected in a variety of ways. They include selection b::{ the judi-

ciary, the county board, a combination of the judiciary and county 

board, a special board, the governor, and both partisan and non-

partisan election. As Table 7 illustrates, most chief defenders 

are appointed by public officials. Public defenders are appointed 

by either the judiciary, the county board, or a combination of the 

two. Private attorneys who contract with a governmental unit are 

usually selected in a manner similar to the public defender, but 

with more of an.emphasis on the combined selection of the judiciary 

and the county board. The chief of a private defender corporation 

is selected primarily by a board; the heads of legal aid societies 

with criminal divisions are ah.;ays selected by a board. The chief 
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of the criminal division of a legal aid society is often hired 

by the head of the entire legal aid society. The private corpora

tion defender, which includes the crilninal divisions of legal aid 

societies, is required unc.e:c corporate law to be governed byf,l. 

board. Occasionally public offices are governed by an ind'ependenl/: 

board which selects the head defender. 

( TABLE 7 ) 

The State of Ohio has recently passed legislation ~vhich calls 

for local boards to select the local defenders in counties wishing 

to establish an organized defender system. !:n the field studies ,,' . 
'. I, 

three of the eight agencies utilized the corporate form of organi-

zation. In each instance, a board selected the defender to serve 

at the pleasure of the board. Elected pefenders are included 

herein as public defender~. Examples of elected defenders are 

found in San Francisco, ,California, in all the circuits of the 

State of Florida, and in Davidson County (Nashville), Tennessee, 

as well ,.5 in some places in Nebraska. 

The method of selecting a defender results in different con-

ditions of tenure. Most local defenders (67%) serve at the plea

sure o£ the appointing-bodY.- :Thirty-one percent of the reporting 

defenders serve for a specified term of years, and two percent 

have civil service status. 

The 1972 survey of defenders reported in The Other Pace of 

Justice found 15.1% of the reporting defenders appointed by the 

.. 17 
Jud~cary. In the ~resent surv~;~ judicially appointed defenders 

increased to 23%, which indicates some shift toward judicially-
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appointed defenders. To many, this is alarming, for judicial 

appointment of the defender makes the independence of the de fen-

der la~~er difficult, and is an obstacle to effective representa- ~ 

tion. ~'7hen a lawyer must depend upon the judge before whom he 

practices for his job, he will be inhibited from urging the errors 

committed by that judge, from criticizing that judge in other 

tribunals. Will the lawyer vigorously contest matters before the 

judge who is his' employer, compelling this judge/employer to 'l{lOrk 

long hours and confront difficult, perplexing problems, rather than 

taking the easy route of pleading almost all clients guilty?18 

The National Advisory Commission on Criminal Justice Standards 

and Goa1s,19 the American Bar Association Standa~ds Relating to 

the Defense Function,20 and The 'N.ational Study Commission on De~ 

fense Services21 all recommend an independept board or commission 

to serve as the body responsible for chief defender selection. 

The three bodies are unanimous in their recommendation that the 

judiciary should take no part in the selection of defenders.
22 

At the positive end of the selection procedures continuum, 

the present survey il.dicates that 26% of the defenders were select-

ed by a board, while 16% reported that they were selected by a 
23 

board in the 1972 defender survey_ 

5. Geographical Area Served. 

The geographical area served by defender agencies ranges from 

a part of a municipality to an entire state. Service to part of 

a municipality has occurred in. the past under the federal Model 

Cities Programs, which in some localities sponsored criminal de-

fense services to target areas of a city. Most.statewide defender 

programs provide services through a central office and branch. offi-
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ces located throughout the state; however, the statewide de fen-

der programs in Rhode Island and Delaware provide indigent defense 

services to the entire state through one location. Nationwide, 

most defende~ agencies provide representation to a surrounding 

county (49%); 31% of the agencies serve separate court systems 

of municipalities as well as the county court system in \-vhich they 

are located, as illustrated in Table 8. Seventeen percent of the 

defender agencies provide services to t\'lO or more counties. Only 

10 systems, or 3%, serve a municipality, \"hich is normally coter

minous \'1i th the county in question. 

( TABL;E 8 ) 

6. Classification of Litigation in which Defender Agencies 
Participate. 

Most defender agencies (90%) provide representation in the 

indigent felony and misdemeanor cases originating in the area 

which they serve. Of these the vast majority also provide repre-

sentation in some combination of juvenile, mental health and ap-

pella~e matters, as shown in Table 9. 
( TABLE 9 ) 

In the 1972 defender survey, it was reported that 62% of the 

responding defender offices (233) provided representation to mis

demeanor defendants at the trial level.
23 

In the current survey 

of defender agencies, 92%, or 286, of the responding defender 

agencies repqrted that ~hey provide representation to misdemeanor 

defendants, based on 1975 da:ta. Comparing these data from 1972 

and 1975, the impact of th(~ ~i972 Argersinger decision
24 

is apparent 

Most defender agencies have expanded their scope of services to 

" 
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Geographical Arca~Scrved 

by Defender Agencies 

# 

Part of l,!un5.cipali ty 
.3% 

a 

3% 
HlUlid pali ty . , 

County 48.7 90 

Joint'Nunicipalities 
31t 

COI1'J)ination of 1:1% 
2 or mO:1:c counties 

100% 
~l'otal 

(l) 

(lO) 

(le~) 

(ll.7) 

(63) 

(375) 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



• • • • • • • • • • 
TABLE 9 

TYPES OF CASES HANDLED BY DEFENDER AGENCIES 

Felonies Misdemeanors Felonies, Felonies Felonies, 
Only Only Misdemeanors and other Misdemeanors 

Only Offenses and other 
Offenses 

" 

Small and Non';"Central 2% 1% -- 5% 92% (89) 

Small- and Central 1% -- 1% 7% 92% (223) 

Large and Non-Central -- -- 16.5% 1:6.5% 67% ( 6) 

Large and Central -- -- -- .-
, 8% 92% (13) 

I 
All Defender Agencies 1% .5% 2% 6% 90% (314): 

I 

r 

Total Number of Responses = 331 

II 
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include misdemeanor 'defendants who, according to the 1972 deci-

• sion, are required to have the effective assistance of counsel 

if they are in danger ofa penalty that includes any period of in-

carceration. • 
7 • Proportionate Caseloads. 

The proportion of defender agency representation to an area's 

• total criminal caseload varies among systems, as illustrated in 

Table 10. 

• ( TABLE 10) 

• In felony matters, most defender agencies provide representation 

. th 50<l. f 11 th fl' . t" 25 ~11 more an '0 0 a e e ony cases orlglna lng ln an area. 

Six percent of the defenders provide representation in less than 

• 25% of an area's total felony caseload, and 9% in more than 90%. 

Misdemeanor representation vaires considerably. Hore than half 

of the defender agencies provide representation in less than 50% 

• of an area's total misdemeanor caseload, with 8% handling less 

than 25%. These figures represent the percentage of an area's en-

tire caseload, regardless of the indigency factor. 

• These percentages do not reflect indigency rates, for most 

defender agencies cannot represent.all indigent defendants, be-

cause of conflict of interest situations. Moreover, in many juris-

• dictions, private practitioner~ provide representation, irrespectiv( 

of conflict situations, in appoint8d cases, along with the defender 

agencies. For example, in ~'1ashington, D.C., a private attorney 

• panel represents more eligible persons by assignment than the 
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TABI.E 10 

The Percent of an Area's Felony and 
Misdemeanor Caseload Handled by 

Defender Age~cies 

~ of Total Felony Caseload % Distribution of 
Defender Agencies 

0-25% 
26-40% . 
41-50% 
51-70% 
71-90% 
over 90% 

% 0 f Tot a 1 1·1 i s d e mea nor Cas (> loa d 

, . 0-25% 
26-40% 

:'41-50% 
'51-70% 
71-90% 
over 90% 

6% 
11% 
12% 
29% 
33% 
9% 

18% 
20% 
16% 

. 18% 
19% 
9%· 
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defender agency does. In Cincinnati, Ohio, the defender agency 

provides representation to the bulk of eligible misdemeanor cases' 

and private assigned counsel provide representation in almost all , , 

indigent felony cases. The Columbus, Ohio, defender agency pro-

vides representation in approximately 85% of the non-homicide 

felony assignments, and the Jefferson County (Louisville) I Ken

tucky, defender provides representation for virtually all elig~ble 

criminally accused clients. In Baltimore County, Maryland, the 

defender agency provides representation in almost all indigent 

misdemeanor cases and private attorneys on an appointment panel 

provide representation in almost all indigent felony cases. Hence, 

it is usually impossible to determine indigency ~ates by comparing 

defender caseloads to the total case loads in the area served by 

the defender agency. 

8. ~!ages of Representation. 

The scope of representation across the stages of a criminal 

proceeding varies among defender agencies, as shown in Table 11. 

This Table gives the percentage of agencies which ,provide represen

tation at each stage in a criminal proceeding against felony and 

misdemeanor defendants. 

( TABLE 11 ) 

More defender agencies provide representation at each stage in a 

felony proceeding than in a misdemeanor proceeding. The most 

noticeable difference between f~lony and misdemeanor representation 

is representation at a bail hearing. 'Only 65% of the agencies pro

vide representation at misdemeanor bail hearings, compared with 
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'l'ABLE· 11 
The, Stages of Felony and Hi~de!neanor Proceedings 

In Hhic":l the Defender Agency Provides Rel?resentation 

!!; of Agencies that Do 
Provide P.cpresentation at Each Stage 

stages Felonies Nis~1emcanors 
,,-

Bail/Bond Hear.ing 72~ 65% 
(271) (230) -

Probable Cause Heal:ing 81j!\; 6il~ . (318) (209) 

First Arraignm!nt 71% 
N/A 

- (239) 

I Arraignment on Inclicb,lCnt I 85% 79\ 
. (32<1) (279) 

Toted N\.:lOber of Rcsponscs= '1152 
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72% which represent clients at felony bail hearings. 

Bond hearings are often unnecessary in misdemeanor cases 

for various reasons I' revealed through the field observations of 

eight defender offices. First, many misdemeanor cases are dis

posed of at the initial court appearance of the accused. For ex-

ample, a person accused of a minor offense, such as drunk and dis-

orderly conduct, can receive a sentence at the initial'court ap-

pearance of time already served. Second, court-established bond 

schedules based upon the charge are more often available in mis-

demeanor cases I permi tt.ing accused persons to obtain release prior 

to an initial court appearance.
26 

Third, in co~munities providing 

pre-trial release programs, the person accused of a misdemeanor 

is more likely to be released without money bond than in the case 

of a felony, even if the defendant does not have a la\'lYer. Never

theless, effective representation at the initial bond setting 

hearing is often critical to the defense and disposition of the 

27 
case, and the fact that a substantial percentage of defendants 

is not represented at bond hearings is disquieting. For a more 

in-depth discussion of this matter, see Chapter IV, infra. 

9. Method of Client Assignme:n.t to Attorneys 

A. Staged vs. Continuous 

There are several organizational methods employed by defen-

der agencies for the assignment of their caseloads to individual 

staff attorneys: staged, continuous, and a combination of both. 

Staged representation, variably referred to as zone or hori

zontal defense, is the method of assigning attorn.eys to individual 

courtrooms and/or specific stages in the criminal proceedings. 

One attorney is assigned to handle only the preliminary hearing, 
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another to the a~raigp~ent, and so on. As the defendan~ passes 

from courtroom to courtroom, he encounters a different defender 

attorney at each stage in the proceedings. Like't'lise, individual. 

judges and prosecutors can be assigned to a specific stage and/or 

courtroom, and with the defender, form a triad in the processing 

of criminal cases. Inherent to staged representation is the pos- . 

sibility that a defendant may be represented by several attorneys 
28 

before the disposition of his or her case. This becomes a prob-

ability in felony matters, and in any case in which there is any 

change of courtroom during the pendency of the matter. 

The most extreme example of lawyer change 't'1i th each defendant 

court appearance was found in the Philadelphia Defender Office. 

There, weekly lawyer rotation of court assignments for staff at-

torneys makes it likely that the defendant will have a different 

attorney at each court appearance, even if there is no change in 

courtrooms for the case, 'with no one attorney providing. represen-

tation at more than one court appearance for a defendant. Under 

this kind of system, a defendant facing a felony charge may have 

had many attorneys assigned to his case. 

Continuous representation; known as one-to-one or vertical 

defense, is the method whereby each defender attorney is assigned 

to individual cases and retains those cases through to their di~

position. One defender attorney provides representation th~ough

out all the stages of a criminal proceeding. An example of this 

system of case assignment was observed in the Santa Clara cour:",t 
'~_J 

Public Defender Office in murder cases. Here, a special task 

force of attorneys and all varieties of support services, all of 

which are highly experienced and skilled, exclusively represent 
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clients faeing murder charges. 

As described here, continuous and stage representation are ex-

tremes on a continuum of types of representation. In some agencies, 

variations of each type as well as combinations of the two types ex-

ist. Staged representation may exist up to a certain stage, after 

which a defendant is represented continuously by one attorney. 

The decision to use one form of case assignment over another is 

usually based upon the belief that one form is much lUore expensive 

than another.' Those who follow that line of thinking point to the 

attorney/courtroom assignment system as less expensiv~9 than having 

one attorney provide representation from the beginning of the case 

to the end of trial. Those who favor the latter system argue that 

providing continuity of lawyer representation enhances the lawyer

client relationship and increases effec,tiveness of representation. 30 

While it may be conceded that stationing a law~er in one court-

room eases court scheduling of cases for that lav/yer and r.educes 

travel time, it would also seem to encourage duplication of effort. 

Each attorney must conuuct his own investigation, at least in part, 

if he is going to be properly prepared. It is true that in the idea 

system each lav/yer will pass information on to the next lawye:, but 

this requires 6xtensive report writing; also, investigation requires 

at least some personal effort on the part of the lawyer responsible 

for the case. Also to be considered is the time that should be 

spent by the lawye~ with his client, both to familiarize himself 

with the case and with the client. On the other hand, lawYers 

working in a staged representation setting can become thoroughly 

familiar with the case by obtaining all transcripts of prior pro

ceedings, carefully investigating the case, reviewing the file with 

previously-assigned lawyers, and spending considerable time with 

the defendant .. 
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Most defender agencies (63%) assign their staff attorneys 

to individual felony and misdemeanor cases, permitting continuous' 

representation until final disposition. Only 4% of the defender 

agencies assign their staff attorneys to an individual stage andl 

or courtroom in the proceedings. A sizeable nmnber of defender 

agencies, the remaining 33%, utilize a mixed method of assigning 

cases to staff attorneys. Representation in these agencies is 

staged up to a certain point, such as arraignment, after which 

attorneys are continuously assigned to follow the case through 

to disposition. This is illustrated in Table 120 

( TABLE 12 ) 

The type of method used by defender agencies varies according 

to the size of the office, the court structure served, and whether 

the charge is a misdemeanor or a felony. Most small urban and 

rural defender agencies assign their attorneys to continuously 

provide representation from first contact through to disposition. 

Many of these defender agencies consist of fewer than three staff 

attorneys. Where the defender office is very small, there is less, 

likelihood of specialized assignment, such as to bond court, ar

raignment call, probable hearing court, trial court, and so forth. 

Moreover, where the court structure is relatively simplified and 

there is no proliferation of specialized courtrooms, cases are more 

likely to travel from the originating courtroom to a courtroom 

where the record is kept, making it easier for one attorney to 

stay with the case throughout the trial proceedings. Thus, travel 
J"7) 

time and court scheduling problems are minimal in those areas which 
~~1~) 
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TABLE :!1... 
Type of Representation 

Provided by Defender Agencies 
(Felonies Only) 

,Staged 

continuous 

t-lixcd (stctged and 
con tinuous) 
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do not have a high degree of courtroom specialization.* 

Addi tionally, the caseloads are lighter, thu's obviating 

the need for daily availability of non-fee defense lawyers at each 

stage in the proceedings. Since these defenders c9mprise the ma-

jority of the respondents, their sheer number overshadows-, the 

case assignment practices in the larger defender agencies, tho~e 

serving areas with more than one million persons, where lawyers. 

are typically assigned to courtrooms and provide staged represen

tation. Hence, in terms of th-e defender clientele, most clients 

will have two or more atto~neys assigned to their cases at various 

trials. 

'B. Assignment by Type of Charge 

Another manner of looking at the assignment of cases to de

fender attorneys is by the nature of the charge against the accused. 

Some agencies assign attorneys to specifically provide representa-

tion in either felonies or misdemeanors; others assign cases to 

attorneys irrespective of the original charge in the case. Most 

agencies (57%) assign their attorneys to either felonies or mis-

demeanors; however, the larger defender agency, serving population 

areas in excess of one million persons, is more likely to do so. 

This is illustrated in Table 13. 

* 

( TABLE 13) 

A common characteristic of court str?cture is that there is at 
least a division on the basis of court case assignment between 
the post-probable cause period and the period from arrest through 
the hearing into probable cause to believe there has been a crime 
when the accused is first involved criminally. ~1any courts have 
more highly specialized court structures. Even the most simple 
use the'pre-/post~probable cause division. 

, . 

.,' 
i 
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'l'he l'l(~thot1 hy \'lhich Cases Arc 
Assigned to Staff Attorneys 

t of' Defenders that 
Assign. 1\tt01:neys to 
either. felonies or 

, of Defenders elat 

A50ign Attorneys 
to both 

misdemeanors fclonicG and misdcneanors 

Small Defend0r Agencies 
(i. c., serving' nreas \-:ith 
1(;S5 tha t 1 million 'persons) 

55% 
(102) 

45t 
(83) 

~---------------------------------------------------------------------,---------------------
J~arge Defender Agencies 
(i.e., serving areas with 
more that 1 million persons) 

95% 
(18) 

5% 
(1) 

~---------------------------------------------~--~------------------------------.--
Total N~~er of Re:ponscs~ 204 
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Assignment of attorneys to specific types of cases appears to be 

an organizational method used primarily by the larger defender 

agencies. Ninety-five percent of the larger defender agencies 

assign their attorneys to specifically felonies or misdemeanors, 

compared with 55% of the smaller defender agencies. 

The !.lignificance of the distinctio!1. bebleen horizontal and 

vertical representation is in client satisfaction and economics. 

All of the defenders visited expressed the opinion that it was 

very uneconomical to assign one lawyer to a case from beginning 

to end at the trial level because of the distance to be travelled 

between courts. Moreover, for the convenience of case scheduling, 

it was thought to be more efficient to assign a la"''Yer to a court

room than to a case. Then, when the lawyer ~laS engaged in trial, 

so was the judge and the prosecutor, assuming, as is usually the 

case, that prosecutors are also assigned to courtrooms and' not 

specific cases. In the vertical system, the courtroom, the judge 

and the prosecutor will all be at trial at the same time on the 

same case. If the vertical 'system is used, the case may be ready 

for trial, the judge and prosecutor ready for trial, and the court-

room open for trial, but the case will not be able to be tried if 
31 

the attorney is engaged in a trial on another case elsewhere. 

10. Support Staf~ Availability_ 

As the complexity of the criminal justice system increases, 

the complexity of non-fee criminal defense services increases. 

To assist defender agencies in the provision of couns~l to the 

indigent accused, a variety of lawyer support functions are now 

considered essential to perform certain legal, investigative,. 
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social and administrative support functions .• Special.categories 

of support services found in defender offices include: investiga

tors, secretaries, clerks, office administrators, social workers, 

and an assortment of persons referred to as paralegals, inclu~ing 

law students and law students with limited practice licenseso The 

term paralegal sometimes includes law students, law clerks and 

client interviewers. The term may also connote a person who has 

had particularized training as a paralegal as a career. The para

legals may perform a range of functions from the highly complex, 

such as the drafting of motions and briefs, to the utterly mundane, 

such as running errands. 

Particularly in the larger defender agencies, support staff 

includf~ non-legal professionals who perform managerial, adminis

trative and social service functions. A full-time polygraph oper

ator was found in the Clark County, Nevada, defender office. The 

Philadelphia Defender Agency employs a part-time board c.ertified 

psychiatrist as well as a professional comptroller and a staff of 

professional social workers. In short, defender agency support 

staff are all those persons other than the attorneys who perform 

legal functions as their primary activity. 

Support staff perform a variety of tasks related to an agen

cy's performance. These tasks include investigation, interviewing, 

research, counselling I community work, general clerical, sec'reta

rial and administrative work, and a host of other activities based 

on immediate operational needs. No one function is limited to a 

specific type of support staff and all share in providing general 

back-up service to the defender attorneys. There was a general 

agreement among the attorneys interviewed in the field research 
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that support staff provide an invaluable service to the defender 

agency. 

The availability of support staff varies among defender agen

cies, as shown in Table 14. 

( TABLE 14) 

Eight percent of the defender agencies do not employ any type of 

support s~aff, not even secretaries. Only 33% of the agencies 

employ both secretaries ~nd investigators; 29% employ only secre

taries. The 1972 NLADA National Defender Survey found that, of the 

respondents to the study (N = 233), 45% did not employ investiga

tors; only 1% did not employ secretaries, and 93% did not employ 

social workers.
35 

The present study, based on more current data 

and a higher response rate, found that approximately 35% of the 

defender syst~ms do not employ investigators; 9% have no secre-

taries and 84% have no social worker staff. Today, 16% of the 

defender agencies employ a wide variety of support staff which 

includes secretaries, investigators and an array of more special-

ized persons, such as social workers, law students and paralegals. 

The availability of support staff varies with the size of 

the defender agency. Every large defender agenqv serving an area 

with a population of more than one million persons, employs some 

type of support staff, whereas 13% of the smaller defender agen

cies have no support.staff whatsoever, as reflected in Table 15. 

( TABLE 15) 
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The l-::ailability cf S-":P.?Ol: t ,Staff By 
The !,re~hod of Case Assign."';je~t: 

(~elonies) 

'. % of Defe:::::c:::s 
-

Perfo~ing 

Jail Check::; 

·9% 
No Support Staff , . (2) 

16% Secretary Only' 
(16) 

9!G 
Combination (9) 

27~ 
Secretary and Investigator " (14) --

16% 
Full Support Staff <?) 

Total N~~er Of Respon5es~ 322 
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Il'/,": . .!1..1:: 15 
Level of Support stutf Avail?.bUity 

1'\0 Support Secretary Combination* 00 

Sccrc;tary and o Full Support 
Staff o Only Investigator Staff 

. 
S:-::all and Hon-Central 5!l;; .~ 0% 31% "16% 8"5 

Sr.lall and Central 8% 28% 3L!% 16~ 1'1~ 

L<lrge and Non-Central - - 67% - 33~ 

Large and Central - - 151S - 8S~ 

, 

~.1l Defender iI.gencies 3% 29% °JO% l7!".s 16% 

Total Number of Responses= 343 

* Corr.binations - these are systems which enploy either a cOr.'.bination of secretary 0 

and client contact persons (e.g. law students, para-legals, intp~/iewers, social workers) 
or investl.gator and cliont contact person •. This category also includes the e:r'r'lo~m(;!nto 
0= only client contact.persons. None of theBe syste~s employ °bOtrl a secretary and 
an investigator. 0 

• • 

t 

(93) I 
::. 

(231) 

( 6) 

(13) 

(39a) 
I 
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A wide variety of support staff is available to only 8% of 

the defender agencies which represent less than 50% of the total 

felony caseload in an area of less than one million persons, and 

to only 14% of the agencies which represent more than 50% of the 

total felony caseload in an area of less than one million persons. 

Defender agencies serving areas of mnre than one million persons 

employ a wide variety of support staff 33% of the time if they re-

present fewer than 50% of the area's total felony caseload and an 

overwhelming 85% of the time if the agency represents more than 

50% of an area's total felony caseload. 

As would be expected, defender agencies serving the more 

highly populated areas of this country will usually employ the. 

greatest number and variety of support staff persons. The complex

ity of the urban and metropolitan communities served by these de-

fender agencies, together with the burgeoning caseloads, require 

the specialized services provided by support staff. Functions 

normally performed by defender attorneys in a small rural communi-

ty are more arduous tasks to the defender attorney in a metropoli-

tan area, who must ~elegate components of the legal defense func

tion to more specialized support persons. 

For example, a defender attorney in a rural community may 

find little difficulty in locating a job for a client who is 

seeking a probation sentence because of the defender's general 

acquaintance with the business community of the area. The defen

der attorney in a.metropolitan area, on the other hand, may find 

it necessary to seek out the assistance of a professional job 

counsellor. Support staff are necessary to assist in the com

plex legal defense of accused persons and are more available in 
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areas in which the defender agency is responsible for representing 

vast numbers of clients each year. However, support staff, par

ticul~rly investigators and secretaries and considered essential 

to defense services. While attorneys can and' ~ust perfo~~ some 

investigation on their own, it becomes expensive for an attorney 

to do the work that can 'be performed by an investigator, who is 

usually paid less than an attorney. Also, attorneys do not neces

sarily have the investigative skills necessary for effective and 

ff
" , ,,36 

e ~c~ent ~nvest~gat~on. Finally, ~aving the attorney perform 

all the investigative services, including interviewing prosecution 

witnesses and complainants may result in attorney embarrassment 

and conflicts, such as the defense attorney's testifying on behalf 

of the defendant to the prosecution witnesses' contradictory 

st.atements. 37 

11. Non-Fee Eligibility. 

For the criminally accused to be represented by a defender 

agency, he must be determined eligible for non-fee public represen

tation. Non-fee eligibility varies across jurisdictions. The 1972 

National Defender Survey found that 65% of all felony defendants 

and 47% of all misdemeanor defendants are unable to hir.e private 

38 
attorneys. That same survey found that there is little uniform-

ity in the criteria used to establish eligibility, and that the 

same person found eligible in one part of the country could be 
39 

found ineligible for non-fee legal services in another area. 

Field observations of eight defender agencies in this current 

study indicate that little, if any, ch~nge has occurre~ in regard 

to the variability in the criteria used to determine eligibility. 
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Eligibility l!.. seldom explicitly defined; if defined, eligibility 

criteria are often ignored. Nevertheless, eligibility 'is often 

vi.ewed as a critical "issue for any defender agency and its l:elation-

ship to the private bar and to governmental units concerned with 

taxing and budget. The defender agency of Monterey County, Cali-

fornia, was compelled to relinquish its pre-court appearance con-

tact ~ith the client because of private bar pressure brought about 

by the fear of the private bar that the defenders were too lenient 

in determining client eligibility. As a result, at the time of 

the team visit to Monterey County, the trial judiciary had recent-

ly undertaken to elicit factual information and determine eligi-

bilit~ and defender lawyers delayed their entry into the case until 

judicial appointment. 40 

In some areas, the determination of eligibility rests solely 

in the discretion of the courti but, in other areas, the defender 

agency participates in and even makes the final determination of 

an accused's eligibility for non-fee defense services. Seven~y-

seven percent of the responding defender agencies participate in 

some manner in the determination of eligibility, as illustrat~(l 

in Table 16. 

TABLE 16) 

Of those agencies ~hat participate, 25% make the final decision; 

39% make the initial detennination, subject to final review by 

the court; and 35% play only a minimal role in the Qetermination 

of indigency. 

As Table 17 illustrat~s, the larger defender agencies, those 



• 

• 

• 

• 

e 

• 

e 

e 

e· 

TlillLE 16 
Defender Agency's Partic:ipation 

In 'Ihe Determination of Inc1igency 
(Felonies) 

% of 
Responses 

~----.---------------------------------------.-
Defender makes final 

decision 16~ 

i------------------------~·------------------·--·--
DefeJ~cr makes initial 
decision subject to 
reyie"l by the court 

25% 

Defender plays an I 

23% jJ in~:01:mal role 

Def ender does _n_o_t.________________ . 36!t. p?rticipate 

Tot-.<l.l Nw:.nber 01; Responses= 378 
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s~rving areas with more than one million persons, are more likely 

tha?11;:he smaller agencies to participate in the determination of 

eligibility. Most of the large defender agencies (80%) which 

provide representation in a smaller percentage of an area's total 

felony caseload also participate. 

( TABLE 17) 

Chief defender selecting authority appears to be related to 

whether or not the defender agency participates in the determina

tion of eligibility. As Table 18 indicates, 72% of the defender 

agencies whose chief defender is selected by a boaxd participate 

in eligibilit.y determination, both formal and informal. This com

pares with 60% of the defenders selected by the judiciary or unit 

of government, and only 45% of those who are elected officials. 

Combining this data with that of the previous paragraphs, defender 

agencies which are governed by a board and who provide representa

tion in less than 50% of the total felony caseload originating 

in areas with populations of more than one million persons will 

usually determine which accused persons are el:::'gible for their 

non-fee defense services. 

( TABLE 18 ) 

This result is not unlE!xpected. Board control is most common

ly found in private defendlE!r agencies, where agency attorneys are 

more likely to enter cases without waiting for court appointment 

(see Chapter IV). This necessarily will require. the attorneys to 

determine client eligibility for non-fee servic~s. 
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TlI.nI,E j 7 
.Defender Ago~cy's Participation 

in Eligibility Determination 
(Felonies) 

Defen'der Agency Defender Agency 
Participates Docs Not Participa.t:e 

Non-Central 55~ 4St 

Central 

Non-Central 

Central 

66\ 34% 
-

80% 20% 

73% 2/% 

Total Number of Responses,: 329 

rIMLi l'i;, 
The Hethcd of Selection of t.'1e Hecd of the 

Dcfend~r ~gc~cy by Pa~ticipation in 
Eligibili ty Dctcrr.lina tion 

(89) 

(224) 

(5) 

(11) 

r 
,.: ' , ,':' 

.. \ ... ' • -, t 
,~ 28'1;, :'! . 

,: ' : -, ,~ 
.' :. . 
:,': I .~" I 

, . 

Judicial and 
Govern.:nental 

Ap'OOintr.ent 
- -(198) 

Zlcctio~, Partisan 
and Non-partisan 

(22) 

Independent Board 
Appointr.~cnt 

(75) 

I 

o Agency ?articio~tes in 
Eligibility Determination o Ag8~,Cy DG~ Not p<'..rticipa te 

in Eligibility Detcr~ination 
, .. 
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The question of who has the responsibility for eli.ci ting 

facts relative to financial resources and determination of eli

gibility for non-fee 'legal services is a critical factor to case 

entry and thus, effective representation. This is discussed more 

thoroughly in Chapter IV. If a defender does not playa principal 

role in assessing at lease preliminary eligibility for the agency's 

legal .services, then attorney case entry must be delayed until at 

least the initial court appearance, or perhaps even later. 

12. How Defenders Define Case. 

The pr8cise measurement of defender caseloads for comparative 

purposes is a difficult task because of the variability in how de

fenders define "case." If there is ever to be any reliable com

parison between defender agencies, and if performance measures 

and comprehensive planning are to be meaningful, some uniformity 

in the definition of a "case" must be arrived at, for "case" is 

the principal unit of measure ut.lized universally by defender 

agencies. The need for more staff, funds, supportive services, 

and so on, hinges upon "case load." Hence, it would seem to fol

low that uniformity of the definition of "case" would be desirable; 

or at least, some way to accurately adjust the various definitions 

of "case" between localities so that accurate comparisons can be 

made. 

The definition of a "case" is usually formulated by defender 

agencies for ~he purpose of keeping office statistics, thus meas

uring in an elementary way their own performance as conipared to 

previous years and justifying budget increases. In the measure 

of performance, the most important criterion seems to be the num-
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ber and kind of case disposition. Sometimes trial results are 

also given, but they seem to have no measurable impact. Where 

the case disposition for the previous budget year rises, this seems 

to justify a budget increase for the next year, as though it always 

follows that the current year's increase necessarily means a case 

increase for the next year. Presumably, this formula works fairly 

well, at least as long as crime continues to rise, and one can be 

fairly confident of that as long as social conditions do not ap

preciably change and state legislatures continue to identify more 

and more activity as criminal • 

One half of all responding defender agencies define case as 

"all charges against a single defendant related to a single inci

dent." This is illustrated in Table 19. "All charges or counts 

against a single defendant regardless of whether the charges arise 

out of a single incident" is used to define "case" by 16% 6f the 

defender agencies. The remaining 28% of the defender agencies 

use the "case" as each instance of representation arising out of 

a single incident. 

( TABLE 19) 

The definition of a "case" is less standard across the larger 

defender agencies which provide representation in 50% of the tQ,tal 

felony caseload originating in areas with populations in excess 

of one million persons. For those defender agencies, no one defi

nition of "case" predominates. Thirty-six percent of these agen

cies define case as "each separate charge, indictment or informa

tion"; another 36% as "all charges or counts against a single de

fendant related to a single incident"; and 28%, as "all ch~~ges 
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TABLE 19 

How Defender ~gDncics Define "Case" 

.. 
Each separate charge,' 
ir.oict~cnt o~ information 

Ali charges or counts against 
u single defend~nt relative 
to a single incident 

,All charges against a single 
ocfend~~t regnrdless of whether 
the charges arise out of a 
single i::cident 

E~ch instanc~ of representation' 
arisin~ out of a single incident 

, . , : 

" 
" 

, . 
Small and 

Non-Central' 

Large e.~c 

Non-Central 

Sme.ll and 
Central 

r ':\"'~!e and 
Central 

All Defender 
Afjl'!t)r; i.':'s 

• 

( (11) 
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against a single.defendant regardless of whether the charges arise 

out of a single incident." 

13. Defender Office Caseloads. 

As a result of the variety of ways of defining case for re

porting purposes, the following discussion and comparison of 

caseload between defender agencies is not as precise as one would 

like. However, the project staff concluded from observation and 

discussion with defenders that the first three definitions of "case" 

measure relatively similar work effort, for in a great majority 

of situations, all charges against one defendant are disposed of 

at the same time, whether they arise out of one, or several, inci

dents. The remainder of the case definition variations, the staff 

concluded, are not so out of line as to make comparison totally 

unrealistic. The reader must be aware, hO\>lever, that there is a 

lack of uniformity in the definition of IIcase" among the reporting 

defender agencies. 

The total trial level felony and misdemeanor caseloads of 

defender agencies vary considerably. Agency caseloads per year 

range from 7 cases to 200,000 cases, with a median caseload of 

430 cases. Table 20 presents the distribution of defender agency 

caseloads for the 1974 reporting year. 

( TABIJE 20 ) 

Most defender agencies (72%) provided representation in few

er than 800 felonies during 1974, and 79% provided representation 

in fewer than 1500 misdemeanors. Only 6% of the defender agencies 

have annual felony caseload's in excess of 3500 per year, and 4% 
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TABLE ~O . 
Size of Defender ·Office's 

·Felony and Misdemeanor Caseloads 

felony Case!oaa 

1-60 
61-200 

. 4{) 1 - 4 0 0 
401-800 
801-1500 
1501-3500 -
over 3500 

h1 sc.emcanor· CaselouG 

1-85 
86-300 
301-700 
701-1500 
1501-5000 
SOOl-10,OOO 
over 10,000 

20% 
24% 
13% 
15% 
12% 

'10% 
6% 

(N=318) 

25'% 
26% 
16% 
12% 

·12% 
·5% 
4% 

(N=297) 
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have misdemeanor caseloads in excess of 10,000 cases per year. 

A. Average Attorney Caseloads 

In considering caseload, the significant figure is that of 

the caseload per attorney. For when the attorney caseload·becomes 

excessive, the quality of representation deteriorates. 4l Each 

chief defender respondent was asked to estimate the ~verage number 

of felony cases that a typical attorney in his office would provide 

representation for each year. The estimates were given only for 

those full-time attorneys who are specifically assigned to provide 

representation in either felonies or misdemeanors, but not both. 

The estimated attorney caseloads are presented for only full

time attorneys who specifically provide representation in only 

felony cases. Measures of average attorney case10ads for part-time 

attorneys were obtained and are reproduced in tabular form in the 

appendix to this chapter, but the part-time status is too imprecise 

to permit comparisons. As a result, part-time caseloads are not 

discussed. Part-time attorneys, by their very employment status, 

spend a certain percentage of their time on the defense of indigent 

cases. Part-time employment ranges from 10% of an attorney's time 

to over 2/3 of his time. Also, there is no way to closely estimate 

the volume of private cases that a part-time defender undertakes 

each year, nor the complexity of these fee-paying cases. The fee

paying cases may equal the number of indigent cases, or they may 

account for a disproportionate number of the total caseload of a 

part-time defender. 

As to full-time defenders, the majority of chief defenders 

(56%) report that staff attorneys who represent only in felonies 
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provide representation in fewer than 125 felonies per year, as 

shown in Table 21. 

( TABLE 21 ) 

Another 11% of the chief defenders report that staff attorneys 

handle between 125 and 150 felonies each year. Of the remaining 

33% who report average full-time attorney caseloads of over 150 
42 felony cases per year, 46% report an average attorney caseload 

of over 200 felony cases per year per full-time attorney. The 

number of 150 felony cases per year per full-time attorney is sig~ 

nificant because that is the maximum recommended by the National 

Advisory Coromission on Criminal Justice Standards and Goals~43 

The National Advisory Commission Standards were not available 

for the 1972 defender survey. However, for purposes of arriving 

at some comparisons, the 1972 survey found that 32% of the report-

ing defender agencies stated that their full-time attorneys, who 

provided exclusively felony trial representation had a yearly case-

load of 100 or less; 29% handled 101 to 200 cases per year; 22% 

handled 201-200 cases per year, and 7% handled in excess of 300 
44 

cases per year. Thus, if the Advisory Commission caseload stan-

dards are accurate t in 1972, more than 29% of the reporting defen-

der agencies had clearly excessive caseloads, or in excess of 201 

cases per attorne,Y per year, with another 39% or portions thereof 

as suspected of having excessive caseloads. The present 1975 

survey reports 33% of the responding agencies as having excessive 

caseloads, using the National Study Commission Standard criterion. 

It should be further noted that the caseload standards promu].\" 
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T 1\J)LE 2 :t. 
Average l.ttorney Caselo(lds for 

",Attorneys Assigned Specifically to Felonies 
(Chief D~fendcr Reports) 

Average Felony CaseloCtd l:'ull-'l'ime 
~«:r Attorney Attorneys 

0-50 22% 

-
51-100 20'l. 

101-125 14% 

126-150 11% 

151-175 9'i; 

176-200 6% 

over 200 18% 

TotCl1 NU1ltber of Responses .... 189 

• • • • 
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9~ __ ta by the National Advisory Commission have been criticized 

as being too high.
45 

Indeed, one is hard put to imagine careful

ly investigating every case, as is required by American Bar Asso

ciation Sta~dards Relating to the Defense Function, if the lawyers 

are handling 150 felony cases per year, or 400 misdemeanors per 

year. 

The reported average attorney caseloads for full-·~;ime attor

neys who represent only misdemeanor cases are substantially higher 
. 

than in felony cases, as shown by Table 22. This is to be expected, 

since misdemeanors are often much less complex than felonies. 

( Tl'.BLE 22 ) 

Fifty percent of the chief defenders report that a full-time attor-

ney provides representation in less than 200 misdemeanors per 

year excl usi ve1y, on the average I as is shown in Table 22. How-" 

ever, 29% of the reporting chief defenders state that their mis-

demeanor at~orney~ have a case10ad in excess of 400 cases per year 

per attorney. And, 13% report that full-time attorneys handle in 

excess of 5QO misdemeanors per year with a little less than half 

of these chiefs reporting that a full-time attorney handles more 

than 900 misdemeanors per year. The National Advisory Commission 

recommends a maximum misdemeanor case10ad of 400 cases per attor-
46 ney, per year. 

The actual picture may, in reality, be bleaker than the al

ready bleak situation presented. The maximum caseload figure of 

the National Advisory Commission assumes adequate supp~rt services • . 
. Even the caseloads that are within the standard range may in reali-
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TABLE 2'1. 
Average Atto~cy Case load for 

Attorneys Assigned Specifically to Misdemeanors 
(Chief Defer.der Reports) 

lIverage Hisder.1~unol." Full"Time 
Caselo.J.d I'er Atto:r-ney Attorneys 

f--- -
0-' 200 50% 

: 

201-400 21't . -

401-500 12% 
- -

501-600 4i 

601-800 6\ 
, - -

801-900 1% 
.- - . -

OVer 900 6% L i· 

Tt.1t.al NUl .. tber of· Ilcsponscs= 182 . 

• 
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ty be'excessive because of shortages of support services. More-

over, when the 1972 survey asked the defenders themselves what 

they believed to be the maximum caseload per attorney, per year, 
47 the following was the response: 

MAXiNllW, EFFECTIVE CASELO,\O PER 
FULL-TIME: i\! TORNEY -----------------4 
AVERAGE 

I Fclony caseload 

f. 

Fclony c<1scload wi~hout investigato'-$ 

Misdern~.)roor ca~load 

MODE 

I Felony r.aseload 

140 

97 

295 

100 

Felony eawlo1ld without invcstiG<!tor~ 50 

Misdcm;:anor easel odd 200 

MEDIAN 

Felony caseload 100 

Felony cast!lood without investigntors 75 

:,1isdcmeanor eoseload 225 

Thus, it is readily observable tha.t the defenders themselves 

believe the National Advisory Commission .figures to be excessive, 

particularly the miscemeanor caseload recommendations <, 

Finally, the National Study Commission on Defense Services 

criticized the utilization of total year case disposal figures as 

a measure of excessive caseloads. Instead, the .Commission suggest-

ed the use of the number of active or open cases each attorney has 

at a given time, rather than the total year figures used by the 

N t ' 1 d' ,. 48 a ~ona A v~sory Comm~ss~on. 

B. Average attorney caseloads in defender 
agencies serving areas with different popu
lation sizes 

Using the same reports of chief defenders, Table 23 presents 

the average attorney caseload for defender agencies serving areas 

with different population sizese For tul1-time attorneys, the 

re:ported average felony caseload varies according to the popula

ticn size of the area being served by the defender agency: as 

population size increases, so does the reported average attorney 
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case load for defender agencies. 

( TABLE 23 ) 

The percentage of chief defenders reporting that their full

time attorneys maintain average felony caseloads of less than 50 

cases per year steadily decreases as the population size of the. 

area being served increases from under 50,000 persons (52% of the 

chiefs) to between 250,000 and 500,000 persons (7% of the chiefs). 

In fact, no chief defender from an agency serving an area with a 

population of more than 500,000 persons reported an average full~:~~ 

time attorney felony caseload of less th~n 50 felony cases per 

year. The inverse trend occurs in the highest reporbed average 

attorney felony caseloads. The percentage of chief defenders re

po •. ::ing an average full-time attorney felony case10ad in excess 

of 175 felony cases per year steadily increases as the population 

size of the area being served by the defender agency increases. 

Only 3% of the chief defenders from agencies serving areas ,\,1i th 

a population size of less than 50,000 persons report an average 

full-time attorney felony caseload of more than 200 felony cases 

per year', compared with 25% of the chief defenders from agencies 

serving areas with populations of more than one million persons. 

It is in the highly populated areas that excessive attorney 

caseloads seem -to be the most prevalent, using the national Study 

Commission guidelines ,to define "excessive." However, once again, 

the actual situation may be bleaker than pres{.n'hted by the "statis

tics above. Rural defend,er agenCies usuallY find, tha:~ ·gJ;~a'~e.;r; 

distances must be traveled be'l;~ir~en t.he various courts 
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Population 

< 50,000 

50,001-1.00,000 

100,001-250,000 

250,001-500,000 

500,001-1 million 

ever 1 million. 
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Tl\BLE 25 
Average Felony Caseloads per Pull-Time Attorneys 

By Population Size of Area Served by the Defender Agency 
(Chief Defender Reports) 

I Average Ful1-Ti~e Attorney Caseloa~ 
0-50 51-100 101-125 .126-150 151-175 

52% 22 96 8~ 12% 3% 

19% 18.59,; 18.5% 11% 7ro 

8% 23% 20~.s 8% 5% 

7% 18% 7~;. 14% 14% . 
- 16% 16% .... 26% 

- 19% 25%. 19% 12>';, 

• • 

176-200 > 200 

- 3!t 

11~ 15% 

816 28'1; 

-
1H:i 29% 

16" 26~ 

- 251'& . 
. .-Total N~~er Ot Respo~sesD 

• • 

{GO} 
I 

(27) . 

(39) 

(25) 

(19) 

(16) 

leg 
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they appear. Urban courts are often centralized, or if not cen

tralized, the vojume in each courtroom is sufficiently great to 

require the assignment of one attorney to a courtroom on a full

time basis, and thus eliminating travel en~irely. Moreover, as 

pointed out above, the rural defender is the least likely to have 

support services, and as a result, cannot efficiently handle his 

case load by delegating some of the work. 

In summary, it seems relatively safe to conclude that exces-

sive caseloads for defender agencies are more likely to be the 

case than the reported attorney/caseload figures would indicate. 

C. Average attorney caseloads for different clas
sifications of defender agencies. 

Since excessive caseload has an impact upon effective represen-
49 

tation, it was decided that caseloads should be compared with 

the characteristics of defender agencies to determine if there was 

a significant relationship bebleen the type of defender ?gency and 

excessive caseload for the category of defender agency. Table 24 

presents the reported average attorney caseloads for full-time 

attorneys assigned to only felonies in defender agencies of dif-

ferent varieties. As the data indicate, the governmental public' 

defender agency is the least likely to maintain the lowest average 

attorney/felony caseloads. 

( TABLE 24 ) 

Thirty-one percent of the public defender. agencies report 

average full-time attorney caseloads of less than 100 felonies per 

year, compared with 76% of the 'private attorneys under contract 

with the surrounding governmental unit; 41% of the private defender 



• 

• 

• 

• 

• Type of Agency 

,?r/&lt"c,.. fiier-fci 

cJe.p~r1d-l'" , 

• Private Attorneys 
Under Contract 

Defender 
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'.i'A.t"3LE 2lf 
;w-:rage Felony Caseload3 
For Full -Time Attorneys 

In Different Defender Agencies 

(Chief Defender Reports) 

", 

, , 

Average Felony Caseload Per Full-Ti~e Attornev 
0-50 51-100 101-125 126-150 151-175 I 176-200 over 200 

, 

149,; 17% 151'.; 1Hs 119.. 81(; 24% '/(123) 

43% 33% 5% 14% , 0 0 51$ (21) 

32% 9Sii 18% 18% 
I 

'0 5,~ 18% 1(22) 
" 

I 

0 33% 22% . 0 I 33% I lH I C 1(9) 
:1 i i 

Total N~~er of Responses= 175 
,:(j' 
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corporations; and, 33% of the criminal divisions of legal aid 

societies. At the higher end of reported attorney caseloads, 32% 

of th~ public defender agencies report average full-time attorney/ 

felony caseloads of more than 175 felony cases per year compared 

with only 5% of the private attorneys under contract, 23% of the 

private corporations and 11% of the criminal divisions of legal 

aid societies. Later in the report, suggestions are offered as- to 

why the private defender appears better able to resist pressures 

to raise caseloads per attorney. 

14. Defender System Budgets. 

The funding procedures for defender agencies vary. Govern-

ment agencies receive appropriations through the reg~lar state 

or local legislative budgeting and appropriation processes. The 

private corporations and contracting law firms, are either reim

bursed on a case-by-case or trial basis, as each client's file is 

closed, or on a contractual gross amount basis. Defender agencies 

can receive their funding through appropriations or reimbursement; 

from state, local and/or federal funding agencies; and, in some 

instances, from private sources or a combination of other sources. 

The annual operating budgets for 1974 for the responding de

fend.er agencies are reported in Table 25. As shown in the Table, 

50% of the defender agencies report annual budgets of less than 

$60,000; 32% report budgets of less than $30,000; and 18% report 

budgets of between $30,000 and $60,000 for 1974. In an aSQending 

order, 14% of the defender agencies report annual budgets of between 

$60,000 and $120,000; 9%, between $120, ~OO and $200,000;. 13%, between 

$200,000 and $500,000; and 7% report annual budgets of between 
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$500,000 and one million dollars for 1974. 

( TABLE 25 ) 

Only 25% of the defender agencies which reported their yearly 

budgets indicated that the total budget includes expenses for 

salaries, rent, expert consultant fees, travel and court-related 

items. Six percent of the defenders indicated that their budgets 

only provide for personnel. T~e remaining defenders indicated 

that their budgets provided for all expenses except: rent(6%); ex

pert consultant fees (10%)i travel (1%); and a combination of the 

above three items, 45%. As to rent and utilities, defender agen'" 
. . 

cies located in public buildings such as court houses I will usu~\;I.ly 
\J 

not receive appropriations for such items since they are items in 

a public budget for all housed governmental agencies. irhus, the 

budget figures of many defender agencies do not reflect the total 

expenditure for indigent defense services in their areas of service, 

and should not be used as ·the sole indicator of defender activity. 

Moreover, the local or state contribution in excess of any state 

budget will vary from state to state and county to count. 

In addition to a defender agency's regular operating budget, 

it is possible to supplement the budget with grant funds from a 

governmental or private agency, or with voluntary services or work

study programs. It is interesting to note that the awarding of 
I' 

grants to defender agencies occurs with th~ greatest frequency in 

areas of over one million persons, as indicated in Table 26. 

( TABLE 26) 
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The likelihood of a smaller defender agency increasing its budget 

through grant funds in infrequent indeed. These small 'agencies may 

not have sufficient staff resources or expertise to develop and, 

process grant applications. 

Twenty-eight, or 110, of the responding defender agencies re

ported that their agencies utilize personnel that are not included 

in the defender agency payroll. These agenc~es have available, 

through other funding· sources or agreements, a variety of personnel 

to assist in non-fee defense services, including: laY"lers (9%) 1 la.w 

students (31%); investigators (8%); social workers (6%); office ad

ministrators (24%); and a combination of all types (22%). 

15. Staff Attorney Preparation Time. 

Each staff attorney respondent was asked to estimate the aver

age number of work hours, excluding court time, that he spends on 

felony and misdemeanor cases. Table 27 presents the responses. 

( TABLE 27 ) 

In felony matters, most defender staff attorneys (51%) will 

reporbedly spend more than 16 hours, on the average, in the prep.a

ration of a case. Twenty-one percent reportedly spend an average 

of 11-15 hours per felony case and 12% spend between 6-10 hours 

per case. ~ourteen staff attorneys, or 6%, reported an average 

. preparation of between 1-3 hours per felony case, and another 23 

staff attorneys 1 or 10% t' reportedly devote between 4-5 hours to 

the preparation of a felony ~ase. 

The average preparation time in misdemeanor cases is consider-
~; 

ably lower tha::n for .£elony case~. Most defender staff attoI:neys 
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. of staff Atto!:'neys 
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6% 
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21~,; 

(11"; ) 
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16't 
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7-9 hours 
-

3~% 

(78) 
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100 r" 
(225) 
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(90) 
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(107) 

27% 
(91) 
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( 8) 
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100% 
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(59%) report that they spend fewer than three hours in the prepara

tion of a misdemeanor case. Another 27% of the staff attorneys 

reportedly devote between 3-4 hours to the preparation of a mis

demeanor case. Only 14% of the staff attorneys report that they 

spend five or more hours per case; two staff attorneys (1%) indi

cated that they spend more than 15 hours in the preparation of a 

misdemeanor case. 

E. RELP.TIVE COSTS OF PUBLIC DEFENDER AND ASSIGNED COUNSEL SYSTEMS. 

It has been the custom of those who observe the differing 

types of counsel serving the indiqent defendant to seek a defini

tive measure of the relative "costs" of appointed counsel and 4e

fender syst"ems. r-1ost often, a figure called "average cost per 

case" is used as the measure of which type of counselor system 

is "less costly," "more economical," or "more cost-effecti~e." 

Eight defender agencies were selected for field research to 

provide on-site data col~ection for a comparison of the relative 

costs of assigned counsel and public defenders. In all but one 

site (Jefferson County, Louisville, Kentucky), private assigned 

counsel wer3 appointed to represent a certain percentage of the 

non-fee criminal caseload. The level of assigned counsel involve

ment in each of the sites ranges from under 2% of the entire non

fee criminal caseload to about 31% of the caseload, as illustrated 

in Table 28. 

( TABLE 28 ) 

Three of the sites appoint private counsel only where multiple· 
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defendants create a conflict of interest. Three other sites ap

point private counsel to represent all homicide, rape and other 

sensational or publicity-laden cases in which the accused cannot 

afford to retain a lawyer. In only one site did the assigned pri

vate 'assigned counsel receive appointments to a thorough mixture 

of offenses and defendants; in that site, the defender agency pro

vides representation in very few felonies of any type. The de fen-

der agency in question did provide administrative services to the 

panel of assigned counsel. 

In all the sites, both classifications of counsel, defender and 

assigned counsel, receive their funding from the same source: a 

public agency_ All of the assigned private counsel and three of 

the defender agencies receive their funding through reimbursement, 

while four of the defender agencies receive their funding through 

annual appropriations, as indicated in Table 29. 

( TABLE 29 ) 

At each site, intensive data-gathering was conducted to yield 

the most accurate information on the expenses and the caselQads 

of each type of counsel. Fiscal year 1974 was selected for the 

time period of comparison, and wehre o~fices reported on a calendar 

year basis, the calendar year 1974 was used. For the assigned 

counsel in each of the sites, the number of appointments'and actual 

reimbursem)ents for fiscal year 1974 were recorded from the appro

priate data source, the auditor's office. For th~ defender agency 

in each site, the yearly caseload and operating expen~ks for fiscal 
,j " 

year 1974 were collected from the agency :it-self. A comparison of 



• 

• II 

• Louisville, 
Kentucky 

Philadelphia, I 

Pennsylvania 

• Hontcrey, 
California 

Colu..mJ- us, 

• Ohi~ 
. . . 
. . 

Las Vegas, 

• Nevada 
, . 

" 

San Jose, 

• Califol."nia 

utica, 
l~e.,.,· ,York 

• 
nul t:iJr-ore County 
J.1ul.'yland 

. 

• 

• 

• 

T l\.D LT~ ').. q 
Method of Funding of the Dc~'ender Ageney and 

Assigned Counsel in Eaeh of the 8 Field Sites 

Source of Fund!: Hethod 
Dr:fender A!:~19ned CoUnsel D~fendcr 

<:ounty No Annual 
Provision Appropriation 

, 

City and 'city Annual 
l'edoral Appropriation . 
- . 
County County Annual 

Appropriation 

C;.ty and City Annual 
County l~ppropr ia tion 

by City; 
Reimbursement 

County 

Cotmty and County Annual 
Federal 1\.ppropriation 

. ' .. 
.. . 

Cotmty County Annual 
1.ppropr in tion 

County CO'L'l.!lty Reimbursement 

; 

, 

State State Reimbursement 
per case. 

basis 

.... 0;. - .. 

of P.:t}'li1en t 
Assigned Counsel 

-

Re ir..bur s: er.lcn t 
for Actnal 
.Expenses 

Reimbursement' 
for l\ctual 
Expenses 

Reimbursen.ent; 
Flat rates by 

Type of Disposition 
Haxi:num= $1500 

Re imbur s eraen t 
Haximum; 

. Hisdemeanor $ 200 
Felony $1000 
Hurder . $2500 

Reirnhursement 
[or .(".ctu'a1 . 
Expenses 

Reir,lb1.lrsementj 
Hourly Rates: 

$lOjhr our of Cou:ci 
$15/hr in Court 

Reimbur semen t 
HCL-.:imum: 

Hon capital $ 500 
Capital $1000 . 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

- 61 -

the agency itself. A comparison of the cost and caseload data 

collected in the eight field sites follows. 
"\ 

By combining data obtained in the field research, a cost 

per case figure for defenders and assigned counsel systems in each 

of the areas can be derived. Table 30 presents the data on the 

comparative costs of each type of counsel. As the table illustrates 

the relative ,costs of assigned counsel and defenders vary from site 

to site. The widest discrepancy in costs occurs in Philadelphia: 

the cost per case for defender is $29.07 and $562.65 for assigned 

private counsel. However, in Philadelphia, private counsel is 

assigned almost exclusively to homicide cases, while the defender 

agency does not receive any homicide case assignments. 

The most similar costs per case are found in Baltimore County, 

Maryland: the cost per case for the defender is $83.14, and $99.33 . . 
for the panel of private assigned attorneys. In Baltimore~ however, 

the defender agency incurs administrative costs for the assigned 

counsel. Caluclations for the other five sites show that the dif-

ference in the cost per case for defenders and assigned private 

counsel serving the. same court systems is startling indeed. In 

Monterey County, California~ the cost per case for the defender 

office is $62.65, and $640.53 for the assigned private counsel; in 

Columbus, Ohio, the cost per case to the defender agency is $36.20, 

and $372.37 for the assigned counsel. In Las Vegas, Nevad~, the 

cost per case for the defender office is $80.91 and $657.19 for 

the assigned counsel~ in Santa Clara County (San Jose), California, 

the cost per case to the defender office is $93.25 and $367.05 

for assigned counsel. Finally, in Utica, New York, the cost per 

case to the defender office is $108.48 and $219.68 for the assigned 
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counsel. 

( TABLE 30 ) 

One would have to conclude from this cost per case data that 

the defender method of providing representation to the non-fee 

criminally accused in these seven sites is substantially more eco-

nomical than the assigned private counsel system. The discrepancy 

in costs for the blO types of counsel is more apparent when the 

data is merged from all seven of the sites. Then, the cost per 

case to the combined seven defender offices is $42.53 and $424.69 

for the assigned private counsel appointed to non-fee cases in the 

". 50 same seven s~tes. 

A suromary analysis of these cost per case figures reveals 

that a cost effectiveness assessment must take into account the 

scope of services provided by the defender agency and the assigned 

counsel, a comparison of the kinds of cases represented by each 

type of counsel, and the method of disposition for their respective 

caseloads. A cost effectiveness analysis which does not include a 

specification of these factors cannot determine that the cost per 

case for assigned counsel and defenders is for comparable services, 

caseloads and dispositions. For instance, the widest discrepancy 

in costs per case for the two types of counsel occurs in Philadel

phia, an area in which the assigned private counsel are appointed 

primarily to murder cases and other s"ensational or puplicity-laden 

cases. Furthermore, in Baltimore County, Marylan9t where the costs 

per case for each type of counsel are the most similar, the panel 

of private assigned counsel is appointed to a thorough mixture of 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



• • • • 

- . 

Site Budget 

Philadelphia, Pac $2,826,(500 

:1on~crey, Ca. 365,498 
, 

Coll!.",;,.bus, O. 233,048 
I 

I Las Vegas, Nev. 399,218 

San Jose, Ca. 1,.632,876 

Utica, N.Y. 103,704 

Bal ti:i1ore, Nd. 180,091 

All Sites $5,741,635 

Co 

• •• • 
TABLE -:,0 

Comparative Cost Per Case for Defenders 
and Assigned CounsG1 in 7 Field Sites 

(1974 Rep'orting Year) . 

Defemlcr 
Cascload Cost Per Case Budget 

97,218 $29.07 $1,145,561 

5,742 63.65 84,556 

6,454 36.20 45,-129 

4,934 80.91 126,180 
. 

17,510 93.25 185,358 

956 108.48 ~,174 

" 
2,166 83.14 96,061 -

134,980 $42.53 $1,687,319 

, . 

j 

',I 

• • • • 

. . 

Assigned Counsel 
Cascload Cost Per ·C.:lsa 

2036 $562.65 

132 640.58 
~ 

122 372.37 

192 651.19 I 
505 367.05 

19 219.68 

967 99.33 

3973 $~!24.o~ 

.. 

.. , ,,, 
, " •• 1 

.:, , I , , oJl -0, .1 0' 
: , " ", :, ,', tI: .. ,'I Ij ', . 
hi P ~l. iI.1 i\) .1 "j V . 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

- 63 -

a~l types of offenses and defendants. Moreover, the docket data 

obtained from these seven :sites indicates that the assigned counsel 

go to trial in a higher proportion of their cases than the defen

ders, as will be discussed more fully in Chapter V. A higher trial 

rate (26% of the assigned counsel cases and 13% of the defender 

cases) coupled with the appointment of assigned counsel to differ

ent types of ,cases may eJl:plain the dissimilarity in costs between 

assigned counsel and defenders, and militate against any conclu

sions about which type of counsel is more economical. If trials 

take more attorney time and if the more serious offenses require.a 

host of support functions to the defense, such as investigators or 

expert witnesses, it would seem to follow that the assigned counsel' 

system, in which appointments to the more serious cases and trial 

dispositions are high, would be appreciably more expensive than 

the defender systems. 

An alternate method of comparing the relative costs of defen

der systems and appointed counsel systems is to concentrate on 

total indigent defense system expenditures and the apportionment 

of the=-.. m to t.he two classifications of counsel. Table 31 presents 

the comparative proportions of indigent defense caseloads and 

expenses for appointed counsel in seven of the field sites. 

( TABLE 31 ) 

~fuen all appointed counsel expenses are merged, they represent 

22.7% of the total expenses for indigent defense in the seven sites. 

But when all appointed counsel cases are merged, they account for 

only 2.9% of the total indigent defense caseload in the seven sites. 
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The average proportion of appointed counsel expenses exceeds the 

average proportion of cases by almost eight times. By examining 

the individual figures for each site, it does seem to cost a de

fense system Inore money to maintain an appointed counsel segment 

than to have the defender agency handle the majority of indigent 

criminal cases. The panel of assigned counsel in Baltimore County, 

who were appointed to 30.9% of the surrounding area's indigent 

case1oad, received 34.8% of the area's total indigent defense bud

geti \\'hi1e the appointed counsel in Co1uITIbus, Ohio, accounted for 

only 1.9% of the indigent representation and received only 16.3% 

6f the total indigent defense expenditures. The figures indicate 

that there is a substantial cost in supporting private bar involve

ment iil indigent defense work. 

F. SUHMARY. 

The preceding section has presented a composite picture of 

defender ag2ncies serving the state trial courts of this country. 

From the data, it is readily observable that there exists a variety 

of relatively complex structures identified as offices or agencies 

to provide defense services to persons charged with a crime who 

are unable to employ their own attorneys. Because of the recent 

development of the concept of legal representation for all persons 

charged with a crime, one may confidently pr.edict that the full 

panoply of defender agencies has yet to be reached. As yet, there 

is no final agreement as to which variety of defender agency is 

best able to provide high quality criminal defense services at the 

lowest cost. However, the data available indicate that in terms 

of cost, the organized defender office provides the lowest cost 
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cost per case. Hopefully, however, this is not dispos~tive of 

the issue, for of paramount importance is the quality of service. 

Indeed, if the quality of service sinks to too low a level, a con

viction cannot stand. 51 

It was somewhat st.artling to find that since the 1972 de fen-

der survey there had not been any increase in the number of or

ganiz~d defender offices_ However, there was a definite shift from 

part-time defenders toward full-time defenders, and a shift from 

private agency systems to public agency systems, which seems to 

indicate a trend toward institutionalization and relative perman

ency for defender organizations. 

However, it appears that a 'substantial number of offices is 

undertaking excessive caseloads and devoting inadequate time to 

the preparation of cases, according to accepted standards, as well 

as what the defenders themselves report as maximmn effective case-

loads and preparation time. Many offices are understaffed in sup

port services, which also adds to the already burdensome caseload 

levels. Accordingly then, one must pause to ponder the quality of 

legal defense services for the poor in criminal cases. Much of 

the data regarding caseloads and inadequacy of support staff tend 

to indicate that the legal services p~ovided for poor persons in 

many areas is of a low quality. Much of the remainder of this re

port acdresses some aspects of this problem, for instance, the 

timing of case entry by non-fee criminal law7erp and the manner in 

which they dispose of ca'ses. 
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Avernge Caselo('lds for Part-Time 
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(Chief Defender Reports) 
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Total Number of Kcsponses= 

• 

Q 

. -

• 

en 
co 
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FOOTNOTES 

1. See American Bar Association Standards Relating to The 
Defense Function, 3.5, p. 211; see also People v. Smith 
27 III 2d. 632, 230 N.E. 2d (1974); Commonwealth v. Resinger 
432 Pa. 2d 497, 48 A.2d 55 (1968), as examples of Conflict of 
Interest situations. The ~1aricopa County (Phoenix, Arizona) 
Public Defender presumes conflict in all multiple defendant 
cases and if two or more defendants in a single charge require 
appointed counsel, the defender represents nne ~9fendant and 
assigned counsel the other. 

It is difficult to imagine a multiple defendant case 
where there is not some conflict. At the worst, a lawyer must 
consider the possibility of cooperation with the prosecution 
in exchange for immunity or leniency and presumably should 
advise his client of this in any multiple defendant easel even 
if the client initially states he is innocent. If a conviction 
occurs either through a plea of guilty or contest, it would 
seem .that the comparative capability and background of the 
offenders would always be a consideration. Moreover, in con
sidering trial strategy some conflicting tactics and defense 
almost always must be at least cons~dered. Accordingly it is 
difficult to imagine any situation of multiple defendants where 
some conflict does not arise. 

See also Bruton v. united States 391 u.S. 123 (196a). 

2. See also Lynch-Neary, B. and Benner, L. The Other Face of 
Justice, National Legal Aid and Defender Association, Washington 
D.C. 1973, pp. 38-39. Argersinger v. Hamlin 407 U.S. 25 (1972). 

3. For a brief description and characterization of the juvenile 
coUrt, see In Re Gault 387 U.S. 1 (1967); Fox, S. "Juvenile 
Justice Reform: An Historical Perspective", 22 Stan. L. Rev. 
1187 (1970); Paulsen, M. "Juvenile Courts, Family Courts, and 
the Poor Man", 54 Calif L. Rev. 694-698 (1966). 

4. Collateral attack remedies, such as Habeas Corpus and post 
conviction action and the like, are remedies available to the 
accused in addition to the appellate remedies. They differ 
from appellate remedies in that matters not appearing in the 
original trial record may be raised as well as effective assis
tance of ap~ellate courisel. 

, 

See also Stone v. Powell 420 U.S. 465 (l976). 

5. Clark County (Las Vegas) and Reno, Nevada have defender 
offices independent of th~ state agency. 
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6. Lynch-Neary, Benner, supra note 2. 

7. Argersinger v. Hamlin,407 u.s. 25 (1972). 

8. The 399 responding defender systems provide representation 
in geographical areas in which the total U.S. population is 
141,019,000. The 1975 estimated u.s. population is 212,302:000, 
U.S .. Bureau of the Census, Statistical Abstract of the United 
States 1975 (96th edition) lvashington, D.C., 1975, p. 5. 

9. Lynch-Neary and Benner, supra note 2, at 17 .. 

10. Id. at 16. 

11. National Advisory Commission on Criminal Justice Standards 
and Goals, Courts, 13.5, pp. 263-264, 13.7, 267. Americail Bar 
Association Standards Relating to Providing Defense Services, 
3. 2 pp. 36- 3 7 • 

12. Lynch-Neary and Benner! supra note 2 ,at 16. 

13. Wisconsin recently enacted a state defender bill that will 
resul t in the termination of the contractual arrangement. betwe.en 
the City and the Legal Aid Society and the emergence of publicly 
employed defenders for the City. 

14. Cleveland/Ohio/is also in the process of shifting from a 
private defender agency to a County defender agency as a result 
of recently enacted Ohio legislation. 

15. The Columbus, OhiO, contract "7ith the private legal aid 
society agency has also recently been terminated and a county 
defender agency is now in its place. 

16. See Ame~ican Bar Association Standards Relating to Providing 
Defense Service, 14, pp. 19-22; Standards Relating to The Defense 
Function, 1.1, pp. 171-178; National Advisory Commission on 
Criminal Justice St~ndards and Goals, "Courts," 13.8, pp. 268-9. 

17. Supra note 2 ,at 17. 

18. See Dimock. E. "The Public Defender: A Step Toward a 
Police State" 42 American Bar Association Journal 219-221 (1956). 

19. Courts, 13.8, pp. 268-269. 

20. 1.4, pp. 19-22. 

21. Guidelines for Legal Defense Systems in the Un~ted States, 
National Legal Aid and Defender Association, Washington, D.C., 
1976, pp. 506-507. 
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22. Courts, p. 26&; Providing Defense Services, p. 21; 
Guidelines fOr Legal Defense Systems in the United States, 
p. 506-507. 

23. Other Face of Justice, supra note 2, at 17. 

24. Argersinger v. Hamlin, 407 U.S. 25 (1972). 

25. This was approximately the same finding in the 1972 
defender survey. 

26. See Arkies v. Purdy,322 F. SUppa 38 (S.D. Fla., 1970), 
where the court held that defendant had a right to a hearing 
on bond even though the county applied a bond schedule estab
lished by rule of court. 

27. Singer, S., "Bond Notions From the Defense Perspective", 
Public Defender Sourcebook, Practicing La,v Institute, New York 
City, p. 223 (1976). 

28. For an example of the problems that kind of lawyer assign
ment system may encourage, see Williams V. Twomey, 510 F. 2d 
634 (7th Cir., 1975); Moore V. united states, 432 F. 2d 730 
(3rd Cir., 1970); Caplinger V. State,27l So. 2d 780 (Fla. 1973); 
Commonwealth V. Webster, 320 A.2d 115 (Pa. 1921). See also Eisen
stein and Jacob, Felony Justice, 1977, where the authors conclude 
that stability of court room assignment of prosecutors and defen
ders has significant impact. upon case disposition procedure, 
i.e. produces a very high rate of guilty pleas. 

29. Chicag'o Bar Association Bar Record, December 1977. 

30. Guidelines for Legal Defense ,Systems in the United States, 
supra, note 21, pp. 462-466. See also People v. Martinez/302 
F.2d 643 (Cal. 1956); Moore v. Unite~ State~ 432 F. 2d 730 
(3rd Cir., 1970); p.S. ex reI Thomas v. Zelker,320 F. Supp. 525 
(S.D.N.Y. 1971). 

3l. Guidelines for Le9:al Defense Systems in the United States, 
supra, 5.11, 520. 

32. Guidelines for Legal Defense Systems in the United States, 
supra, 5.11, 520, note 3, p. 21. 

36. "Standards Relating to Providing Defense Services"; supra, 
p. 22; "Courts", supra, 13.14, pp. 280-28l. 

37. "Standards Relating to the Defense Function", supra, 4.3 
(d), p. 229; "Commentary" p. 231; "The Code of Professional 
Ethics", American Bar Association EC 5-9, 10, DR 5-102. See 
also Jackson v. United States,297 F. 2d 195, 198 (D.C. Cir. 1961). 

38. The Other Face of Justice', supra note 2, at 70-71. 

39. 'Id •. at 60. 
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40. See "Guidelines for Legal Defense Systems in the united 
States", supra note 19 f at 72-104. See also Ligda, P 7, , 

"Work Overload and Defender Burnout" 35 NLADA Briefcas€~ 1, 
5 (1977). 

41. See Ligda v. Superior Court 5 Cal,App.3d 811, 827-828 
(1970). Se8 also "Standards Relating to the Defense Funct:ions", 
1.2(d), supra, pp. 178-179, 181; "courts", supra, 13.12, pp. 
276-277; see also "Guidelines for Legal Defense Systems in the 
United States", supra, pp. 406-412; LaFrance, lICriminal Defense 
Systems for the Poor", 50 Notre Dame Law 41, 92-97 (1974); 
"courts", 13.2 pp. 276-277. 

42. The Other Face of Justice , supra note 2, at 29. 

43. "Courts", supra, 13.12, .pp. 276-277. 

44. Other Face of Justi~" , supra note 2, at 29. 

45. Guidelines for Legal Defense Systems in the United States, 
~.' 

supra note 19~ at 406-412. 

46. "courts", supra, 13.12, pp. 276-27·7. 

47. Other Face of Justice, supra note 2, at 29. 

48. Guidelines for Legal Defense Systems in the United States, 
supra note 19, at 410-412. 

49. Id. at' 406-412. 

50. See LaFrance, "Criminal Defense Systems for the Poor", 
50 Notre D. Law 41, 60 (1974). 

51. Powell v. Alabama, 287 U.S. 45 (1932); McMann v. Richardson, 
397 U.S. 759, 770-771 (1970); Baxter v. Rose/523 S.W. 2d 930 
(Tenn. 1975); Risker v. State,523 E2d 421 (Alaska 1974); Harris 
v. state, 293 A~d 291 (Del. 1972); Taylor v. State/ 282 So.2d 901 
(Ala. 1973); united States v. DeCoster,487 F. 2dl197 (D.C. Cir. 
1973) • 

See generally: Lichtman, J. "Constitutional Requirements 
of Appointed Counsel' in Criminal Cases", Singer Ed., Public 

·Defender Sourcebook, Practicing Law Institute, New York City, 
1976. 
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CHAPTER IV 

DEFENDER CASE ENTRY 

A. INTRODUCTORY NOTE. 

The representation of indigent criminal defendants begins at 

various points in the proceedings against the accused. Although 

the trend in constitutional case law has been toward the require-

ment that puolic representation be provided poor people virtually 

from the time of arrest to rel~ase,l the reality strongly suggests 

otherwise. Indeed, rarely does one find a la~~er for an indigent 
. 

client at the police station immediately after the arrest for police 

interrogation consultation. 2 

For purposes of this discussion, the undertaking of legal re

presentation in a case by the lawyer is categorized as early and 

late entry. Of course, there is no such dichotomy in actual prac-

tice, and entry that is late cannot be defined in absolute terms 

nor with precision. However, for the purposes of this study, it 

would appear that a meaningful distinction can be drawn between 

degrees of early and late undertaking of client representation. 

For the purpose of this report, early undertaking of client repre-

sentation is case entry at the police station interrogation and 

the witness-suspect confrontation, and sufficiently in advance of 

the initial court appearance to be prepared adequatelY for that 

court appearance. It is entry at least by the time a complaint 
3 

is filed against an arrested person. 

Concededly, the term "adequately prepared" is itself imprecise. 

Where the initial court appearance is within 24 hours after the 

arrest and includes also a probable cause proceeding, it may be 
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impossible for the defense lawyer to be adequately prepared even 

if he undertook the client's case at the police station level and 

worked continuously to the hearing. The police may have developed 

the case over a period of time and spent weeks gathering evidence 

before making the arrest and the defense lawyer may find it impos

sible to meet that preparation, even at the probable cause hearing 

level, in 24 hours. But at least the defense lawyer can take an 

advocate's role in determining conditions of pre-trial release and, 
-

if tactically sound, present cogent arguments for a continuance 

of the probable cause proceeding. 

On the other hand, this is not to say that late entry, entry' 

at or after the initial court proceedin~, is too iate in a legal 

sense so that the trial is fatally tainted and a reversal likely, 

if the.defendant is convicted. 4 But late entry, as defined here, 

often does have a detrimental impact upon the defense. 

B. FARLY ENTRY IS NECESSARY FOR EFFECTIVE REPRESENTATION. 

Consider the plight of one accused of a misdemeanor, the sort 

of minor misdemeanor where a conviction would result realistically 

i.?1 a jail sentence of a day or two, or even a week. That indivi-

dual may appear in court within one to three days after arrest, or 

in some rural areas, several days after arrest. In most ju:r.:isdic-

tions, counsel for the poor person does not enter the case on be-

half of the defendant until at or after the court appearance, for 

entry must await judicial appointment. Where counsel and defendant 

meet in court for the first time, and the charge is a minor mis- ;? 
il 

demeanor, the right to counsel enuncia::ed in Argersinge.r v. Hamli~5 
" 

is no more than an empty gesture. Cons'ider the alternatives con-

j' 
f/ 
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fronting the defense. The accused person may plead guilty and per-' 

haps receive a sentence of time already served. In"that case, 

the misdemeanant, with a sigh of relief, scurries from the court

room immediately. Or, the defendant may receive a sentence of 

additional time, 24 hours, two daY~1 or whatever. 

But what happens in the case of a defendant who is innocent, 

persists that he is innocent or has a viable defense? In many in

stances, time will be necessary for counsel to adequately prepare 

the case. Hence, a continuance will be necessary. In that event, 

the accused, if he cannot make bond, will remain in jail until the 

new. court date, a week later, two weeks later, sometimes even a 

month later. Even if the defendant is acquitted at the next court 

appearance, his incarceration period during the continuance delay 

may exceed any sentence that might have been irrpcsed upon an imme

diate plea of guiltYi his victory, then, is in the very sense of 

the ~lord, a pyrrhic one. The total incarceration time awaiting 

trial may easily exceed the post-sentence incarcerated time upon 

a conviction following a plea of guilty. To one confronted \'li th 

such an alternative, and who cannot meet the conditions of pre

trial release in a jurisdiction that does' not provide counsel un

til the court appearance, the right to counsel is at best a meaning

less gesture, and at worst, viewed as a cruel hoax that further 

alienates the accused person from society. 

The defense lawyer cannot be the vigorous advocate for the 

accused, for he does not'know the case; instead, the lawyer plays 

the role of the bargainer at ,the outset, and not a very effective 

one at that, because the impediment of his unfamiliarity with the 

case and the client precludes even effective ,plea bargaininq. Iron-
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ically, though it would seem obviously essential to" have the ac

cused represented well in advance of the initial court appearance 

in misdemeanor cases, this survey found that only 15% of the clients 

of the reporting defender agencies had their cases undertaken by 

the defender in ~dvance of the initial court appearance. 

Of course, these situations might be somewhat alleviated with 

the liberal use of alternatives to money bond, as a 'condition of 

pre-trial release. But relatively very few courts have very ex-

tensive alternatives to money bond practices. And even when there 

is a liberal use of alternatives to money bond, not all poor peo":", 

pIe charged with misdemeanors can obtain conditional release pend-

ing trial. In any event, even for the bonded defendant, delay of 

the case to another day works a hardship, and unnecessarily burdens 

courts, unduly delays case disposition, and discourages civilian 

witnesses and police officers. Thus, not only is the def~ndant 

harmed, but the entire system suffers because of the delayed entry 

of defense counsel for poor persons accused of crimes. 

Concededly, pre-court appearance case entry by the defense 

lawyer does not assure that the case will be disposed of at that 

first appearance. But at least when the lawyer undertakes the 

representation early there will be an opportun.ity to be prepared 

at the initial· court appearance and to dispose of the case satis

factorily. courtroom entry destroys any possibility for proper 

preparation for that initial appearance. 

The problems are similar for the poor person charged with a 

more serious crime in a jurisdiction that utilize~ a prpbable cause 
. 6 

hearing procedure similar to that employed 1n Coleman v. Alabama. 

In many jurisdicitons the lawyer is not appointed until the day of 
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the hearing. The probable cause hearing must be delayed if coun

sel is to be properl~l prepared, or the hearing held TJli th counsel 

unpre~ared. In many instances, however, the matter will in fact 

proceed with counsel appointed only moments earlier, or unprepared 

counsel, on the basis that the probable cause hearing is not dis-

positive of the issue of guilt or innocence. But unprepared defense 

counsel at the probable cause hearing can have an adverse impac~ on 

the trial, for valuable discovery opportunities are lost. Also 

lost is the possibility of permanent recordation of key witness' 

testimony at a chronological time much closer to the occurrence, 

when the memory is freshest and stories less likely to be irrevo- . 

cably fixed that at trial, which is likely to be ~onths later. 

Moreover, another ramification of appointing counsel as late 

as the prelimina~y hearing occurs when a key prosecution witness 

testi'fies at the probable cause hearing, and later becomes unavail-

able for ttial. In that event, state la\V' may properly provide that 

preliminary hearing testimony of such a key witness can be intro-

duced against the accused at trial providing the accused was re

presented at the probable cause hearing.
7 

Because of this poten

tiality, ineffectual cross-examination by an unprepared defense 

counsel at the probable cause hearing may devastate the defense 

at trial. 

Unpreparedness for the initial hearing to set bond for both 

and felony and misdemeanor charged client may also severely hamper 

the defense. In that situation, the defense attorney has no oppor

tunity to contest any unfavorable conclusions of the bail bond in

vestigator, if the court utilizes such a person, or the police 

statements and prosecutor's recommendation. Nor can defense coun-
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sel effectively present convincing evidence that the te.rn1s of pre

trial release should be within the reach of the accused, or pre

pare viable alt:ernatives to money bond as a condition of pre-trial 

release. Inv:el3tigation of family and community ties, job situa

tion, and so forth, must be done in advance of the hearing. Of 

course, defense'· counsel can move to lower bond at a later time 

when h.e is better prepared. But judges are often reluctant to 

overrule their brethren in the preliminary court , or to assume 

the risk of bonding out a previously incarcerated suspect. 

But even if the bond terms are altered to facilitate release, 

often irreparable d~age has been done by even a relatively short 

period of incarceration in the pre-trial stage. The accused may 

lose his job, the family is disrupted and the stigma of jail in-

carceration attaches. Perhaps the most devastating damage is the 

delay of investigatory activity where the cooperation of the ac

cused is necessary. The assistance of the defendant is usually 

rrore critical in appointed cases than when counsel is retained, 

because of t.he lack of investigatory resources for appointed COUll-

sel, and because of the usual racial or ethnic and social differen-

ces between the lawyer and the indigent client and the client's 

friends and r'elatives. The lawyer needs the client to assist in 

moving about the community, to identify .... litnesses and to gain the 

confidence of potential witnesses. Possible loss of favorable 

witnesses and the dimming of the memories of other witnesses who 

are found, can obscure any possible defense. 8 Studies indicate 

that defendants incarcerated in the pre-trial stage are 

more often than unincarce:t:atedaccused persons awaiting 

'-\ 
\:, 

convicted"'> 
Q 

trial.' 

And when conviction occurs, the person who awaited trial in ·jail 

{/ 
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will suffer a more serious penalty than his convicted counterpart 

who'was free while awaiting trial. lO 

Finally, all of the advantages of police station representa

tion are lost for the poor person who must rely upon cC'urt"appoint-

ed counsel, whether the client is charged with a misdemeanor or 

a felony. While Miranda v. Arizonall provides that an arrested 

person who i~ subject to police station questioning must be pro

vided with counsel, the reality is that the suspect must await the 

initial court appearance for counsel to be provided. Very few 

localities have a system which makes available counsel on a regular 

basis for poor people at the police station. This despite the 

holding in United States ex rel. Williams v. T\"omey,l2 in which 

the Court held that a police advisement that included the statement: 

"~ve have no way of furnishing you with an attorney, but one will 

be appointej to you, if you wish, if and when you go to court," was 

fatally defective. (For a contrary holding, see Wright v. North 

Carolina. 13) 

In short: for poor people who are arrested, delaying entry of 

the lawyer until cOt;1rt appointment is simply inconsistent \'li th the 

Miranda concept. Yet, in spite of the Miranda ruling, this p:resent 

study presents convincing evidence that there has been little ap

preciable movement in this country by defender agencies to system

atically provide lawyers a~ the interrogation stage of the.prosecu

tion or at any period prior to the initial court appearance that 

encourages meaningful advocacy at that appearance. 

As critical as it is to provide counsel at the police station 

for the interrogation of a suspect, it is equally as important to 

have counsel at the police station for the witness-suspect identi-

,I 
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fication confrontation. Of course, in Kirby v. Illinois,14 the 

Court held that the right to counsel does not attach in the wit-

ness-suspect confrontation situation unless the suspect has been 

formally charged. However, the affluent person may have his law

yer at the lineup. The lawyerless suspect at the police station 

lineup is at a distinct disadvantage, and the entire truth-finding 

process of the trial is irreparably impaired. The witness-susp~ct 

confrontation may have a number of highly suggestive ingredients 

discernible only by experiencea counsel, which can result in 

irrevocable mistaken identifjcation. Without the presence of coun-

sel, such suggestive procedures will remain forever lost and never. 

presented to the jury. 15 By the time th.at the su.spect stands before] 

the bench and his counsel appointed, the guilty outcome is a fore-

gone conclusion, for the identification Will become more irreversi

ble with each court appearance. Indeed, the presence of counsel 

for the suspect at the police station may in fact prevent use of 

suggestive techniques, for defense counsel can point out proper 

procedures and encourage police to conduct a fair lineup and can 

contribute immeasurably to the integrity of the entire judicial 

proceedings that follow. But that opportuni ty is never exploited 

according to the results of this study. 

In summary I the ;right to couns.el, the right to effective 

counsel, for poor people is often illusory, because by the time 

the court-appointed lawyer enteres the case, a whole host Qf prob-

1ems may have arisen that defeat effective representation; ones 
.!~'. '-I 

that could have been avoided by timely entry into the case by the 

defense' lawyer. 

The affluent accused will have his attorney at the police sta-
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tion immediately after arrest. Pe~hapst the attorney has even 

begun representing the more affluent client even prior to the 

arrest~ Then the attorney will be able to observe and monitor the 

witness-suspect confrontation and suggest changes in the confron-

tation procedure that will more nearly assure fairness. Counsel's 

advice will also be available for the police station questioning 

of the suspect. Investigation can begin immediately, and counsel 

has the opportunity to be fully prepared for the initial hearing 
. 

on bond and even demand an early prob~ble cause hearing. 

The defense attorney.who enters a case before the initial court 

appearance can even playa part in the charging process, pointing' 

out weaknesses in the state's evidence, or produc~ng evidence of 

the defendant's innocence. Perhaps the plea bargaining process 

can begin even before the charge is filed, with the suspect gain-

ing immunity in exchange for his cooperations iwth the prosecution, 

which may also enormously benefit the prosecution as well as the 

defendant. 

At stake also is the question of confidence in the system by 

the accused and the public. Can an accused person have assurance 

that his judicially-appointed attorney will be vigorous and as in-" 

dependent as retained counsel? Studies indicate that clients of 

defender agencies, and the community, believe that their court

appointed counsel is not as independent of the judiciary and the 

prosecutor as the privately-retained counsel, and does not vigorous

ly represent the client. Appointed counsel, whether it be a public 

defender or a private-practice lawye~ does not often have the con-

f 'd ~~' ~' t t t 't 'ldl' 16 ~ ence Q_ £l:tS c,}.~en, 0 pu ~ m~ y. 

Perhaps a lack of confidence is inherent in any system where 
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the client does not freely choose his lawyer, but instead has a 

lawyer who is a government employee without charge. The appointed 

counsel who tries the patience of the judge, presents complex mo

tions and issues, refuses to waive a jury and/or plead guilty, en

gages in protracted litigation, and substantially increases the 

risk of reversible error, may not be reappointed in other cases, 

or if a defe~der, is apt to lose his job. Of course that is not 

the case in most situations; but nevertheless, this is the image 

that many poor people have of court-appointed counsel; he simply 

cannot be as independent and as vigorous as retained counsel. 

While this lack of confidence may be inherent in any situation 

where a person is provided \d th a free lawyer, the problem is ' 

heightened by reliance upon judicially appointed lawyers to the 

defense of people too poor to retain their own attorney, for the 

fact of judicial appointment itself may be a signal to the distrust

ful defendant that the appointed lawyer is too closely associated 

with the judge to act as an effective advocate against the state. 

That may well be another result of delayed entry into the case. 

Besides protecting the interests of the accused and contribut

ing to his confidence in the system, early representation is an im

portant ingredient in the establishment of the attorney-client re

lationship. Where the lawyer is with the accused throughout, the 

accused can have more confidence that his lawyer is thorou9hly 

familiar with the case. Furthermore, the lawyer and the defendant 

will have more time to become acquainted. 

Lastly, and perhaps most importantly, early representation 

is an indicator of a high quality defense for the accused. Regard

less of the disposition, early representation ensures that contestee 
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matters and guil~y pleas reflect the effective operation of a 

high quality defense for the accused. Regardless of the disposi

tion, early representation ensures that contested matters and guilty 

pleas reflect the effective operation of a fair system of justice. 

In a system such as that found in th~~ United States, where the af

fluent criminally charged person is generally represented by coun-' 

sel i~ediately after arrest, the criminally accused who cannot 

afford to ~ire a private attorney should likewise have the early 

assistance of counsel if equality under the law is to be achieved. 

C. SURVEY RESULTS. 

Although early entry is often critical for the defense, only 

21% of the defender agencies reported establishing initial contact 

with the accused in felony cases before a formal court appearance, 

including police station contact. 

The situation in misdemeanors is even bleaker. There, only 

15% of the defender agencies reported case entry prior to the ini

tial court appearance.A.slig~tly higher percentage of misdemeanors 

were reported to have been entered after the initial court appear

ance (22%) than in felony cases (19%). Yet, those relatively 

simple cases are the ones that can, and should be, disposed of 

quickly, at that initial appearance. 

(TABLE 32) 

As Table. 33 illustrates, both small and large defender agen

cies which provide representation in less than 50% of the surround

ing area's total felony case load generally establish first contact 

with the accused more often' before the first cou~t appearanc~ than 



" 
. 

• 

• 

• 

• 

• 

• 

• 

TABLE: 32-
Time of Entr:' for Felony and Misde ... eanor Cases 

(,Reportee"! by Chief Dcfc:"lccrs) 

----------~----------------------------------------------------~ 
. Felony CaoSes Miscc::oca~or Cases 

Before First Court Appcarance 21~ l5~ . 
At First Court JI.ppcarance. 60% 629a 

BE":t' .... ccn First Court l-.ppeararlce ar.d Trial 1.9t 22.7\ 
I 

At Trial 
, . ... .3~ 

. J.OOsa . 
100~ ... · 

. . .. . 
Total Nwnbcr of Responses:::: 3<11 31..? 

, . 
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similar-sized defender agencies handling more than 50% of an area's 

total felony caseload. Thus, 40% of the large non-central defender 

systems, compared to 15% of the large central ones, and 23% of the 

small non-central defenders, compared to 19% of the small, central 

ones, generally make first contact before the first court appear

ance of the accused. Thus, the results would seem to indicate 

that higher caseload reduces the opportunity for early case entry~ 

When the caseload pressures compel a reduction in services, the 

first services that are eliminated are police station representa

tion and the opportunity for competent representation at the ini

tial court appearance. 

( TABLE 33 ) 

D. HOW DEFENDERS AND CLIENTS ~~ET. 

To anyone familiar with the defender scene nationally, it 

comes as no surprise that for poor people charged with an offense, 

the attorney-client relationship in most jurisdictions does not 

arise until at or a~ter the initial court proceeding. Accordingly, 

the information on delay' of entry merely confirms what the casual 

observer already knew. What is important to understand, however, 

is what accounts for this critical delay phenomenon, so that it 

may be corrected. To assist in uncovering an explanation, .the 

chief defender's questionnaire asked the respondent to indicate 

in which of the following ways felony cases usually come to the 

office's attention: routine jail checks, courtroom detention cell 

checks, assignment of cases by a judge or judicial representative, 

or request for services by accused persons or their families and 
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Tilule 33 
Defenuer ~9cncy Entry 
as to type of agency 

Small and 
Non":Ccntral 

(82) 

Small and 
Central 

(204) 

. Large 'and 
Non-Central 

(5) 

(13) 

Large and 
Central 

. Hisuemcunors 

Earlier (i.e., before first 
Court Appea.rance)" 

Later (i.e. I .at, first <;:ourt 
Appearance or later) . . 

.. 

(72) 

(185) 

(5) 
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friends. 

In regular defender activities, "routine jail checks" are 

procequres by which the defender agency is able to examine arrest 

lists and/or to seek out eligible persons who are arrested and 

awaiting their first court appearance in police stations or central 

jail holding cells. Courtroom detention cell ohecks occur on the 

day of or at a court appearance of the accused, and take place. 

at the courtroom holdin.g cells used for the accused who are incar

cerated furing the pre-trial stages of the proceedings. This pro

cedure will usually be followed by a courtroom appointment by the 

presiding judge or SOl.lle judicial representative. 

Several defender agencies 1 notably .those in .Ca1ifornia, may 

enter a case upon request of the relatives or friends of the accused 

or even at the request of the client himself before the arrest. 

However, most, 71%, of the chief defenders, reported that 

their agency usually received cases through judicial assignment, 

or courtroom detention cell checksi of that group, only 15% entered 

cases before the first court appearance. On the other hand, 13% 

of the respondents said that jail checks and requests were the usu

al method of receiving cases; but of this group, 58% entered cases' 

before the first court appearance. This is illustrated in Table 34. 

( TABLE 34 ) 

The data confirms what one might expect, that· a defender 

agency which relies on judicial assignment for its receipt of cases 

is less likely to enter cases before a court appearance than is its 

counterpart which makes regular jail checks or receives requests 
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from outside the justice system. But what factors might account 

for the fact that most defender offices rely upon judicial assign

ment and that only a few perform jail checks? 

Many defenders interviewed who wait for judicial appointment 

believe that they have no authority to enter the case without ap

pointment. Moreover, it is convenient to meet the client for the 

first time i~ the courtroom, for this reduces the amount of time 

the lawyer spends of the case, since all clients are initially con

tacted at a convenient, central location where the defender office 

is also located. Where judicial assignment is not required, it is 

possible that available support staff would facilitate the perform

ance of jail checks, since these support persons can perform jail 

checks more readily that staff attorneys. And, as Table 35 indi

cates, it seems to be true that defender agencies with a wide var

iety of support staff are more likely to perform jail checks before 

a court appearance than are the defender agencies which have no 

such staff. 

. ( TABLE 35 ) 

The observations in the field phase of the research support 

this finding: the offices which performed regular jail checks em

ployed non-lawyers \.,hose principal task \\'as to interview c~ients 

in the local jail. However, even though the performance of jail 

checks does result in earlier entry than court appointment, the 

indigent accused is still unrepresented in the critical police 

station setting immediately after arrest. No known defender agency 

provides police station representation on a regular basis~ But 
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The ~vilililbility of Support Staff 
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% . of D~fendcr:~ . " of Defenders . . Performing Relying upon . 

. . . -. Jail Checks Appointment 
-

No Support Staff . 9% . 91% . -
Secretary Only 16% 84% 

Combination 
. . 9% ·91% .. . , .. 

. 
Secretary & 27% 73% 

Investign.tor 

l'~ide Variety of 1.6% .. S4% 
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. . . . 
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Total Nurr~er of Responscs~ 

(23) 

(97) 

(102) 

(51) 

(49} 
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j~il checks do significantly advance the time of defender case 

entry • 

. Drawing on the field research data, it appears that the struc

ture of the court system served by the defender agency and the geo

graphic relationship between court" and jails is an important factor 

in the performance of regular j ail checks by the defer.der staff. 

If the court.system is decentralized, the temporary detention fa

cilities may be decentralized as well. The implications of such 

decentralization are that when scattered police station holding 

cells are used for pre-court detention, and these jails are dis-· 

tant from a court and the defender agency office, regular checks 

of the jails become less feasible. On the other hand, in a central~ 

ized court/detention system, if the lock-up jail, \'lhere all detained 

persons are held awaiting a first court appearance, is located in 

or near the courts and/or defender agency, the defender staff 

should have an easier time in performing routine checks of the de-

tention facility. 

A field trip to Santa Clara County, California, provides an 

excellent example of a centralized jail for defendants awaiting 

their initial court appearance facilitating early entry. Here, 

there is one jail in the county, which is adjacent to the court, 

which detains all persons accused of a crime who cannot make bond. 

The defender offices are also only across the street from ~he jail. 

Since there is little or no travelling time involved, and only one 

central holding jail, stationing a staff person in the jail is 

feasible. Therefore, the defender agency serving·that county 

easily perform re~~ar jail checks and interviews potential clients 

before a court appearance. Another factor which may operate against 
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the defender agency conducting regular jail checks is the distance 

between the jail and the defender office§ Part of this may result 

from the fact that the county compels the defender to use county 

facilities in the courthouse. But that was not the case of the 

Philadelphia defender, a private agency that rents its o~~n space. 

Its offices were close to the courthouse in do~ntown Philadelphia, 

but relatively far from the holding jail. 

The field research also pointed to the importance of consider

ing the performance of jail checks in conjunct~o~~i~h the defender 

agency having respo"r.sibility in client-eligibility determination~ 

The Santa Clara County defender not only performed jail checks, but 

it also determined which accused persons were eligib}'e for their 

defense services; this was the only office visited during the field 

research which usually entered cases before the firs~ourt appear

ance of the accused. In Monterey County, when the defender deter

mined eligibility, he also entered the case early. But "'hen that 

responsibility was shifted to thE court, early entry practices ter

minated and case entry was delayed until court appearance. In all 

other observed ~vstems, judicial determination of eligibility as a 

characteristic was consistent with the characteristic of late entry~ 

This field observation confirmed the mail surveyresults.AC-

cording to the data from the mail questionnaires, a defender agen-

cy's involvement in eligibility determination, either as sole par

ticipant or as principal participant, rather than the judiciary 

"':',etermining eligibility, is essential to the agency's making first 

contact with the accused before a first formal court apperarancee 

This fact, when joined to the relationsh±::':..> between entry at a pre

appearance point and jail checks, also makes sense in a logical way, 
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because those agencies which must rely upon judicial determination 

of eligibility and appointment cannot make first contact until at 

or after the first court appearance. Of course, if a defender a-

gency has the authority to enter a C,3.se without the formalities of 

an actual judicial appointment, that ay~ncy is entirely free to 

undertake the case prior to a court apperarance, and then must 

determine eligibility \'Ti thout reliance upon t.he judge. The defen

der agency which has the authority to determine whetr:.. a ,given 

client is eligible for the office's service would seem to have an 

immense advantage over the agency which can make pre-court contact, 

but is still not officially appointed until some other agency makes 

the eligibility decision; for in the latter case, the defender may 

not be willing to commit scarce resources to a case to which, at 

a later time, he may not be appointed. 

From Table 36, one can observe that the majority of defender 

agencies which both.llsually perform jail checks and determine client 

eligibility in fact enter cases before a formal court appearance 

by the accused.· In this same Table, it is important to note that 

when a defender agency participates in the determination of eligi

bility but does not perform regular jail checks, entry before a . 

court appearance is rare. Hence, participation in eligibility de-

termination by a defender agency does not guarantee that pre-court 

entry will occur; it only increases the likelihood of pre-court 

entry when it is accompanied by r~gular jail checks. If jail 

checks are no·t performed·, entry time is similar, whether an office 

participates in the determination of eligibility, or not. 

TABLE 36 ) 
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Jail Checks 

' .. 
, . r.-::7l 
~ 

D· 
\ . 
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E. TIME OF FIRST CONTACT AND DEFENDER SYSTEM ORGANIZATION. 

Pre-court representation is more prevalent in defender agen-

cies which u~e characterized by specific organizational attributes 

For instance~ defender agencies governed by a board are the most 

likely of all types of agencies to begin.representation before the 

first court appearance of the accused. As Table 37 illustrates: 

24% of the defenders selected by either an independent or county 

board usually provide representation before a court appearance. 

Fewer of the defender agencies, 19%, in which the chief defender 

is selected by the judiciary or u.nit of government, begin represen

tation that early. Defender agencies whose chief defender is elect·

ed are the least likely to being representation before the first 

court apperarance of an accused. Only 14% of them do so. 

There are a number of explanations for board-selected defen

ders to have a higher incidence of early case entry. The board 

insulates the defender from official criticism, and the defender 

is better able to withstand the complaints of the police and jail 
17 

authorities and the prosecutor. Also, the board-selected defen-

der is more likely to be with a private agency and as a result is 

not compelled to use public office facilities which may be remote 

from the client community and police stations. The private agency 

is free to locate the offices where they choose. 

( TABLE 37 ) 

Finally, where tr.a agency is private, which necessarily means 

it is governed .by a board, the lawyer is usually freer to undertake 

the case without judicial a?pointroent. Where the judiciary selects 
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the defenders, or participates in selecting the defender, he may 

be reluctant to interfere with the judicial case appointment pre

rogative. 

Defender agencies which organizationally assign their attorneys 

to specifically provide. representation in either felonies or mis

demeanors are not as likely to establish first contact before the 

initi~l court appearance, as illustrated in Table 38. 

( TABLE 38 ) 

This may result because the attorneys are assigned to court-

rooms, such as felony jurisdiction courtrooms or misdemeanor juris-

diction courtrooms, rather than to clients or to cases. This is 

an obstacle to early entry because the lawyer is anchored to the 

courtroom. Also, organizing attorney assignments to either felonies 

or misdemeanors encourages the same result. Such speci~lization 

is a characteristic of the more urban areas where there are many 

judges and courtrooms. Eence, it is administratively impossible 

to know which courtroom a defendant will be assigned to, or which 

member of the defender staff will be assigned to the case. A fel-

ony trial call or a misdemeanor trial call is facilitated by la~~er 

assignment to the courtrooms specializing in misdemeanor or felony 

cases. Case entry at the police station or jail cell level does 

not easily lend itself to sorting out the felony from the misde-
. . 

meanor suspects, because in the pre-trial stage neither the police 

station nor the jail personnel usually distinguish between the two 

categories of suspects. Thus, 'it is readily observable that the 

organizational structure of many defender agencies militates' against 
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e~rly case entry. 

F. CONCLUSION. 

Among the most significant factors observed in field visits 

and gleaned from questionnaire responses which delay defender 

entry into cases is reliance upon the court for appointment to cases 

If pre-court.appearance case entry by the defense lawyer is an es-

sential ingredient of effective representation, and there is im-

pressive authority that is, then defenders must end their reliance 

upon judicial appointment and judicial determination of eligibility. 

For those two ingredients seem to be the principal obstacles in 

the path to early entry. 

Appointment of counsel for indigent defendants by the trial 

judge has a long history, and was the general practice in many 

courts throughout the United States in serious cases long before 

G 'd .. h 18 1 eon v. Wa1nwr1g t. And, like many things with a long history, 

the system of court-appointed counsel has been accepted largely 

without critical analysis. As a result, today, in the majority of 

jurisdictions, even.where an organized defender system is available, 

it is accepted without question that la~~er entry into indigent 

cases is delayed until the first court appearance or later. 

In many states, legislation provides for appointment of coun-

sel upon the first court appearance. But this should not prevent 

an attorney from entering a case earlier, where the accused is 

indigent. That is, a legislative provision that states: 

the judge shall: 
(2) advise the defendant of his right to counsel 

and if indigent shall appoint a PUbl!g defen
der or licensed attorney at law ..• 
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merely addresses the situation of the defendant who has no attorney 

at the court proceeding. Nothing in such provisions should pre

vent an attorney from taking on the case before the first court 

appearance.2~ The lawyer, whether free or retained, should be 

able to take on a client as soon as the client wants the lawyer's 

servic~s. Indeed, at least two states, California and Colorado, 

by statute specifically authorize entry upon the request of an 

eligible suspect even before an arrest has been made. 11any other 

jurisdictions have utilized court rule-making power to authorize 

pre-court appearance entry into cases by appointed lawyers. Such 

rules also require the defender agency to make initial determina

tions of eligibility for state-provided legal services. 2l 

Among the techniques used to bring potential non-fee paying 

clients into court rule-making power is to authorize pre-court 

appearance entry into cases by appointed lawyers. Such rules also 

require the defender agency to make initial determinations of eli-

. b'" . f . d d 1" . 22 g~ ~L~ty or state-prov~ e ega~ serv~ces. 

Among the techniques used to bring potential non-fee paying 

clients into contact with lawyers prior to the initial court appear-

ance are the following: 

1. Giving wide publicity to the availability of criminal de-

fense service for poor people suspected or criminally 

charged, and its ability to provide representation without 
23 

first obtaining court appointment. This encourages rela-

tives and friends to contact the defense service immediate-

1y upon arrest of the accused. 

2. Daily review of inmates in jail awaiting the first court 
24 

appearance. 
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3. Maintaining defender staff around-the-clock in the central 

arrest receiving jail to screen and interview unrepresent-

25 
ed arrestees~ 

4. Requ~ring custodial authorities to contact defender coun-

26 
sel immediately after an unrepresented person is arrested. 

EVen if state or local law were interpreted to mean that it was 

mandatory for a judge to determine eligibility and appoint counsel, 

counsel's datermination of indigency early in the proceedings could 

be looked upon as a preliminary or investigative process, with the 

final decision to be made by the judge. 

An experiment in early representation is nm-, underway in 

Cook County, Illinois, in a project called the Criminal Defense 

Consortium of Cook County, Illinois. The Project operates six 

law offices in poor neighborhoods of the cities of Chicago, Evans-

ton and Harvey, Illinois, all in the County of Cook. Each office 

has an advisory council consisting of persons who reside in the 

community. Through the advisory council and the neighborhood. 

presence of the office, the availability of the project's legal 

services became generally known. Family or friends of an arrestee 

contact the office immediately after arrest, and, if the arrestee 

is eligible for free legal services, representation begins at the 

police station level and continues by the same lawyer throughout 

the trial stage. 

Sometimes citizens contact the office even before arrest and 

the Consortium attorney participates in the surrender of the sus

pect to the police. The staff attorneys or investigators careful

ly assess indigency according to relatively strigent standards be

fore the lawyers agree to fake on the case. The Consortium has 
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all of the defender characteristics which appear to fae,ili tate 
. 

early entry into the case; it is a corporate entity with an inde-

pendent board; it is decentralized with six neighborhood offices 

in poverty communities and in close proximity to community police 

stations; it has relatively substantial support services; Conser-

ti~~ lawyers make their own determination ef client eligibility 

for fr,ee legal services, caseloads can be centrolledso that law-

yers are not burdened with an excessive number of cases, and client 

representation is undertaken without judicial appointment. 

The Consertium has only been in operation since June, 1976, 

so it is still toe early to assess its impact. But the Censortium, 

at the very least, has demonstrated that pre-court appearance law-

yer case entry can be achieved on a regular basis. 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

~----------

- 9Sa -

FOOTNOTES 

1. See, e.g., Coleman v. Alabama, 399 U.S. 1 (1970); McConnell v. 
Rhay, 393 U.S. 2 {1968); United States v. ~vade, 388 U.S. 218 
1I967); White v. Maryland, 373 U.S. 59 (1963); Douglas v. Cali
fornia, 372 U.S. 353 (1973); Hamilton v. Alabama, 368 U.S. 52 
(1961); United States v. Ash, 413 U.S. '300 (1973) i Kirby v. 
Illinois, 406 u.s. 682 (1973). 

2. Miranda v. Arizona, 384 U.s. 436 (1966). See also Escobedo v. 
Illinois, 378 u.s. 478 (1964). For a discussion on~e imple
mentation of the Hiranda principle, see Hartman, Singer, "The 
United States Supreme' Court: A Change in Direction," Public -
Defender Source Book, Singer,S., Ed., Practicing Law Institute, 
].976, p. 1, at 8-14. See Banks v. United States, 414 F.2d 1150 
(D.C.Cir. 1969); Pelletier v. United States, 343 F.2d 322 (D.C. 
Cir. 1965); United States v. Bronson, 433 F.2d 537 (D.C.Cir. 
1970) • 

3. See Moore v. Illinois, U.S. -(Dec. 1977). --- ---
4. It should be noted that in Chambers v. Maroney, 390 U.S. 42 

(1970) , .the Court concluded that attorney appointment on day 
of trial was not per ~ ineffective assistance of counsel. 
But see Powell v. Alabama, 287 U.S. 45 (1932); United States 
ex reI. Hathis v. Rundle, 394 F.2d 748 (3rd Cir. 1968), where 
the Court held that a late appointment of counsel raises a re
buttable presumption of ineffective assistance of counsel. 
See also, Walker v. Caldwell, 476 U.S. 213 (5th Cir. 1973). 

5. 407 U.S. 25 (1972). 

6.399 U.S. 1 (1970). 

7. California v. Green, 399 U~S. 149 (1970). 

8. See Banks v. United States, 414 F.2d 1150 (D.C.Cir. 1969). 

9. 

10. McGinnis v. Roysteri' 410 U.S. 263 (1973) ; United States v. 
449 F.2d 143 (2nd Cir. 1971). 

11. 384 U.S. 436 (1966) • 

12. 467 F.2d 1248 (7th Cir. 1972). 

Gaines 

13. 482 F.2d 405 .(4th.Cir. 1973), cert. denied, 415 U.S. 936(1974). 

14. 406 U.s. 682 (1972). See also 

15. See United States v. Wade, 388 U.S. 281 (1967); Gilbert v. 'Cali-



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

- 95b -

fornia, 388 U.S. ~63 (1967); Wall, P., E*ewitness Identification 
rn-crTminal Cases, (1967); Portman, S., Eye Witness Suspect . 
Confrontation,fi Public Defender Sourcebook" supra note 2, at 
237-88. 

16 ~ Casper, J., American Criminal Justice, 1972; Casper, J., "IItl
proving Defendant Client Relations," 34 N.ADA Briefc~se 114 
(Aug. 1977). See also, Oaks, D., and Lehman, W., "The Criminal 
Process of Cook County and The Indigent Defendant," 1966 D.I.L.F .. 
584, 735; Blumberg, A., Criminal Justice, Quadrangle Books, 
at 95-115 (1970). Casper J., IlDid You Have a Prayer When You 
Went to Court? No, I had a Public Defender," 1 Yale Rev. of L. 
& Soc.Act. 4 (1971) .. 

17. See Aro.erican Bar Association Standards Relating to Defense Ser
vices, Standard 1.4 and "Commentaryil at I9=22. 

18. Powell v. Alabama, 287 U"S. 45 (1932). 

19. I1l.Rev.Stat., ch. 38, ·sec. 109-10, 1977. See Guidelines for 
Legal Defense Systems in the United States, Report by theNa.
tional Study Commission on Defense Services, National Lega.1 
Aid and Defender ASS?ciatian, at 48-7.1 (1967)'0 

20. ABA Providing Defense Services, Standard 1.2. 

21. 

22. 

23. 

24. 

25. 

26. 

See Guidelines for Legal Defense Systems in the United State~, 
supra no·te 19, at 23. 

National Advisory Commission on Criminal Justice Standards and 
Goals, 13.1, "Commentary.1I This system is utilized by the 
Santa Clara County, California, Public Defender. 

See North Carolina Gen. Stat., Sec. 7A-453, as amended, SUppa 
1974; Florida Rules of Criminal Procedure, Rule 3.111; NSC 
Standard No.3. 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

- 96 -

CHAPTER V 

GUILTY PLEA RATES AND DEF£clDER AGENCY CHARACTERISTICS 

A. INTRODUCTION. 

1. Definition. 

For the purposes of this study, plea bargaining is used inter-

changeably ~ith plea negotiations. Plea bargaining is that pro-. 

cess by "Iovhich a defendant and his attorney barter with a prosecutor 

with or without the judge as well, whereby the accused pleads guil-

ty or nolo contendere (no contest), or submits the matter for trial 

on the probable cause hearing transcript, in exchange for some con-

cession from the state, such as a charge reduction, a dismissal of 

some of the charges, or an agreement by the prosecutor to recommend 

a lighter sentence if the judge has sentencing discretion. When 

the judiciary is involved in the negotiation process, the judge may 

also make a setnence prom~se as a condition to the entry of a plea. 

In short, the defendant agrees to surrender his right to contest 

his guilt in ,;,~xchange for a lesser sentence. All forms of non-

contested dispositi9n which result in a guilty judgment on one or 

more of the charges will simply be referred to as a guilty plea, 

or a non-contested disposition of the case. 

The bargain agreement today is much like a contract in commer-

cial terms. A failure by the prosecutor, or the judge, to. perform 

as agreed, becomes a failure of performance, and gives the de fen-
1 

dant the authority to withdraw the guilty plea. However, unlike 

a commercial contract, extraordinary steps must be taken to ass~ 

that the defendant understands the substance of the agreement~ The 

accused person must be made aware of the possible consequences of 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

- 97 -

the plea of guilty and the rights he is waiving when he pleads 

2 
guilty, and the record must demonstrate this awareness. 

It is generally accepted that except in a few isolated loca1-

ities, plea bargaining precedes the entry of a guilty or nolo 

contendere plea. Indeed, in none of the jurisdictions visited was 

there found a plea of guilty that was not preceded by negotiations 
3 

for the plea. 

2. Extent of the Plea Bargaining Process. 

The negotiation of guilty plea dispositions in criminal 

,cases, commonly referred to as plea bargaining, is a central fea-

ture of the criminal justice system. It is by far the principal 

method of case disposition in almost all state courts of this 
4 

country. When one considers that many defender agencies provide 

representation in excess of 50% of the total criminal case load in 

the areas they serve, it becomes apparent that the plea bargaining 

p~ocess is central to the operation of defender agencies. In any 

discussions of guilty plea dispositions in defender agencies, it 

is likely that the dispositions of the bulk of criminal defendants 

in this country are 'being described. 

Perhaps no practice in the criminal justice system is as con-

troversial as the plea bargaining process. The opponents of the 

practice contend that it presents the danger of coercing innocent 

people to plead guiltYi permits guilty people to avoid deserved 

punishment and results in inadequate protection of society; encour-

ages police and prosecutors to overcharge; and evokes a wide1y

based distrust of the justice system. The proponents of plea 

bargaining, on the other hand, argue that it is a procedure for 



• 

• 

• 

• 

• 

• 

• 

• 

• 

•• 

• 

98 -

defendants to mitigate the uniform harshness of the criminal jus

tice system and is a cost and time saving device essential to the 

criminal process. Some tend to a middle course; they may deplore 

the process, ,but, believing that it is a necessary process, urge 

procedural reforms to make the process less subject to abuses.
S 

Plea negotiations need not always result in guilty plea dis-

position. They occur regularly in the processing of criminal cases 

as discovery devices or in ordinary exploration discussions of dis-

positional alternatives. Nor need a guilty plea disposition always 

be the result of plea negotiations. However, the data obtained on 

the field visits of this research project tend to confirm that vir-

tually all guilty plea dispositions are the result of concessions 

between the defense and the prosecution. Legislative efforts to 

limit the availability of concessions for defendants pleading 

guilty are rare and are usually geared toward specific crimes. 

In one jurisdiction visited during the field research, New 

York, limits were legislatively imposed to restrict the concessions 

that the prosecutors and judge could agree to in exchange for a 

guilty plea. Ho\'.'ever, the prosecution and the defense \'lere able 

to avoid the legislative limitations by agreeing to proceed by 

way of a speedy non-jury trial during which the prosecution \'lould 

present uncontested evidence and the judge would find the defendant 

guilty of a lesser offense than that permitted by law, as a con-

cession. 

The defense attorney has no choice in the matter when the 

prosecutor wants to negotiate. All offers by the prosecutor to the 

defense lawyer must be conveyed to the client,6 although in many 

instances, the negotiation process will be instituted by the. de-
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fense counsel. But what is more likely is that both prosecutor 

and defense counsel begin the process automatically, and it does 

not make any difference who initiates the procedure. 

It is the purpose of this section to describe the settings in 

which defender agencies are likely to negotiate guilty plea dis

positions and to determine if a pattern of certain defender charac

teristics contributes to higher or lower guilty p1ea'rates. The 

rate of negotiated guilty plea dispositions for defender agencies 

refers to the percentage of their total case10ad '\'lhich is disposed 

of through a negotiated guilty plea. In many of the discussions, 

reference will be made to rates of under 60% and rates of over 

60%. This dichotomization into under and over rates of 60% was 

made at the median value of the combined rates of all reporting 

defender agencies. It is to be considered only as a methodological 

device for comparing guilty plea rates of defender agencies and is 

not intended to evaluate the relative rates of defender agencies~ 

B. THE GUILTY PLEA: CHARACTERISTICS OF THE DEFENDER AGENCY PROCESS. 

1. Introduction. 

The negotiatiori of guilty or nolo contendere plea dispositions 

is practiced by all the defender agencies that responded to the 

mail questionnaire and those observed in the field research~ No 

defender responding or observed relies entirely upon trial disposi

tions for the processing of the criminal cases in the area 'served 

by the defender. Nor do defender clients plead guilty without some 

agreement with the prosecutor and/or trial judge. The frequency 

with which defenders use the negotiated guilty plea varies; never

the less, more than 60% of defender agencies report that over, 
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one-half of their total felony and misdemeanor caseload is dis

posed of through the negotiated guilty plea. Table 39 presents 

the percentage of the felony and misdemeanor caseloads of defender 

agencies that are disposed of through guilty pleas. 

( TABLE 3~ ) 

Reported guilty plea rates in felony cases of under 60% occur 

in 33% of the defender agencies and in misdemeanor cases, in 39% 

of the agencies. Rates of over 60% occur in 67% of the defender 

agencies for felony cases and in 61% of the defender agencies for 

misdemeanor cases. There is enough variation in g~ilty plea rates 

to permit a comparison between defender agencies which use the 

guilty plea disposition at varying rates. Why some defender agen

cies rely more frequently on the negotiated guilty plea disposition 

is the topic addressed in this chapter. The discussion will speci

fy conditions under which the guilty plea is used and distinguish 

defender agencies according to different guilty plea rates. 

The varieties and characteristics of defender systems will 

be matched with their corresponding guilty plea rates to determine 

if guilty plea rates increase according to certain characteristics 

of defender agencies. The major defender characteristics which 

will be related to guilty plea rates include: size of agenc.y (attor

ney staff size and population size of the area served); type of 

agency; method of selecting the chief defender; caseload size; and 

staff resources I particularly support staff. Sinc"e it is assumed 

by many that the criminal justice system must dispose of most of 

its cases by guilty plea rather than trial because of the volume 
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TABLE 3~ 

Percentage of Felony and Hisdemeanor Cases 
Disposed of through Ncgotiatec Guilty Pleas 

(Percent of Reporting Chief Defenders) 

Guilty Plea Felonies Nisdef!leanors l 
Negotiation Rate % Distribution Cumulative % % Distributiop.. CU:nulativc 1; 

.-
0-20% 7% 7% 10% 1% 

21··40% 10% 17% 14% 24% 

--
41-60% 20% 37% 15% 39% 

6l-80~ 30% 67% 28% , 67% 

'81-100% 33% 100% 33% 100% 
'-- --

Total Nurrbcr of Respon~cs= 340 326 

.. I.' 
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7 of criminal cases, several of the characteristics examined deal 

with size and caseloadi such as population served, size of defen

der agency, case load and staff resources. These are examined 

to determine ·what impact those characteristics have on guilty plea 

rates. Kind of agency, such as public office, private defender, 

and so on, and manner of selection of ·the chief defender are also 

compa~ed with guilty plea rates to determine their impact upon 

guilty ple~ rates. 

It would seem to follow that the independent defender will 

have less pressure to plead clients guilty than the non-independent 

defender. Police, prosecutors and judges who feel caseload pres-

sure will tend to exert pressure upon the defender to convince the 

defender client to plead guilty, for the defender is the direct 

link to the client. Also, a high volume of guilty pleas assists 

the prosecutor in maintaining a high rate of convictions, usually 

a political asset, and insulates the jUdiciary from risks of being 

reversed. Hence, it would follow that defenders who are not rela-

tively insulated from these pressures would have a high guilty plea 

rate. 8 

This chapter will rely primarily upon the responses of chief 

defenders and staff attorneys to the mail questionnaires. Examples 

from the field research will be used to describe more completely 

the relationships derived form th8 mail questionnaire. Guilty 

plea rates are measured through the reports of both the chief 

defender and the staff attorneys. The chief defender reports of 

guilty plea rates provide an agency-wide account of the percentage 

of the office's total caseloadwhich is disposed of by guilty pleas. 

The staff attorney reports yield individual attorney rates of the 
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frequency \-Ii th which· they use the guilty plea disposition. 

An initial comparison of staff attorney guilty plea rates is 

prese~ted in Table 40. With the overall rates reported by the 

chief defender, the indication is that individual attorney rates 

are similar to the overall rates of the agencies that employ them. 

In felonies, 69% of the' staff attorneys report that they dispose 

of more than 60% of their caseload through a guilty plea; 63% of 

the chief defenders report the same guilty plea rate. In misdemea

nors, 65% of the staff attorneys report that they dispose of more 

than 60% of their caseloa4 through a guilty plea; 61% of the chief 

defenders report the same guilty plea rate. Since there is little 

disparity in the reported guilty plea ra.tes of chief defenders and 

staff attorneys, the rates of the chief defender will be used here-

after unless otherwise indicated. 

TABLE 40 ) 

2. Rural Defenders vis-a-vis Urban Defenders: The Popula
tion Variable. 

The size of a defender agency, indexed by the number of attor

neys and the population size of the area being served by the agen

cy, is a critical factor in the overall administration of the of -

fice. Major differences in structure, organization and operations 

will exist between the one-person defender agency servin~l an area 

of under 50,000 persons and the larger defender agency serving an 

area with a population of over. one million persons. One might 

expect guilty plea rates to vary among defender agencies of differ

ent sizes particularly, since backlog and delay are usually attri-
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TABLE 'fO 
Pe~centage of Felony and Misdemeanor Cases 
Disposed of through Negotiated Guilty Pleas 

(Pnrc'cnt of Reporting Staff Attorneys) 

Guilty Plea Felonies l-tisdemeanorn , 
Negotiation Rate % Distribution Cumulative % % Distribution Cumulative % 

0-20% 5% 5% 8% 8% 
.-

21-40% 10~ 15% 11% 19% 

41-60% 16t .. 31% 16~ 35% 

61-80% 33% 64~ 32% 67% 
'-""" 

81-100\ 36% 100% 33% 100% 

'-
Total Number of Responses= 382 353 
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b~ted to the larger urban areas. The 1972 NLADA National Defender 

Survey found that rural defender agencies serving populations of 

less than 50,000 persons disposed of only 17.2% of their misdemeanor 

caseload through guilty pleas, compa~ed to urban defender agencies 

which disposed of 61.6% of their misdemeanor caseload thr.ough 
9 

guilty pleas. 

The p~~~ent study, based on more current data and a higher 

response rate, found no such startling difference among the guilty 

plea rates of defender agencies serving areas of varying population 

sizes. Table 41 presents the guilty plea rates for defender agen-

cies serving areas of varying population sizes. In felony cases, 

more than one-half of all defender agencies dispose of more than 

60% of their caseload through guilty pleas. These rates occur 

regardless of the size of the population being served. Diff~rences 

in guilty plea rates, however, are found in the proportion of dif-

ferently-sized agencies which dispose of more than 80% of their 

caseload through guilty pleas. 

( TABLE 41 ) 

Thirty percent of the rural defender agencies r serving areas 

with less than one million persons, compared to 41% of the larger 

defender agencies, those serving areas of more than one million 

persons, dispose of more than 80% of their felony caseload through 

guilty pleas. The same pattern occurs with respect to misdemeanors. 

More than one-half of the defender agencies dispose of over 60% 

of their misdemeanor caseload through guilty pleas, but in the 

guilty plea rate range of 81-100%, fewer of the rural defende~s 
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-

250, 001-500,001) 
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Population 
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T1\BLE "II 
Guilty Plea ~ltcs of Defender 

Agencies Serving Arens with 
Differe~t P?pulation Sizes 

Felony Guilt\' Plea Rates 
0-20'\ 21-40~ 4L-60% 61-80~ 

-

11% 11\ 20\ 28\ 

-
2\ 9% 21\ 30% 

-, 

5\ 12\ 16% 35\ 

. 4% 9\ 23% :30% 

9% 15% 15\ 32% 

9% 0 23% 27% 

Total N\.lrnbe17 of Responses= 

Misdemeanor Gu{ltv Plea F"",- tE:S 
0--20% 21-409~ -I1l-609~ 61-80% 

11% 12% 17% 34% 

9% 22% 20% 16% 

11% 16% 13% 27% 

6% 13\ 13% 31% 

10% 13% 19% 19% 

189.; 4.5% 4.5% 32\ 

Total Number of Responses= 

81-100\ 

--
30% (98) 

38~ (56) 
--

32~ (82) 

34% (47) 

29% (34) 

41% (22) 

339 

81-100% 

26\ (99) 

33% (55) 

33% (70) 

37% (48) 

39% (31) 

111% (22) 

325 
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(25%) do so. The differences noted are not substantial; hence it 

appears that the population size of the area being served by a 

defender agency has no noticeable impact on guilty plea rates o 

This result is consistent with the finding that attorney 

staff sizes of defender agencies are highly related to the popula

tion size of the area being served. Thus, the urban/rural charac-

teristic would be expected to have little visible impact on guilty 

plea rates, so long as the per-attorney workload remained constant 
-

across the urban/rural distinction. 

Table 42 presents the relevant data. Regardless of the number 

of attorneys employed by a defender agency, more than one-half of . 

varying sized defender agencies dispose of over 60% of their felony 

and misdemeanor caseload through guilty pleas. Again, slightly 

more of the defender agencies (44%) with more than ten staff attor

neys will dispose of more than 80% of. their caseload through guilty 

pleas than the defender agencies characterized as one-person opera-

tions (31%). But again, as far as this study could determine, the 

guilty plea remains as the principal method of case disposition by 

defender agencies without regard to demographic characteristics. 

( TABLE 42 ) 

3. Varieties of Defender Agencies. 

The present study identified fourt distinct types of defender 

systems. They are: (1) the governmental agency (public defenders); 

(2) attorneys in private practice who contract with a governmental 

uniti (3) private defender corporations engaged exclusively in in-

digent defense work; and (4) criminal divisions of legal aid socie-
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TABLE 42-

• Guil ty r"lca Rates 
/I In Defender Agencies of Different Sizes 

Fclon~ Guilty Plea Rates 
0-20% 21-40'!. 41-GO~ 61-00% 81-100t 

• Staff Size 
. 

- -
1 attorney 8% 1),% 20% 30% 31% (99) 

2-3 nttorneys 6% 131\. 21% 25% 36% (87) 
-

." 

• 11-5 attorneys 10% 7.5% 15% 47.5% 20% ( 40) 
-

5-10 attorneys 6% . 1),% 26% 37!t 20% (35) 
-

over 10 at,torneys 5% 7% 17% 27% 44% (78) 

• Total Number of Re.spon"es= 33$ 

Hisdemca~or. G--:.il't:v Plea P .. at.es 
Staff Size 0-20% 21-40~o 

--41-60% 61-S0% 81-100% 

1: attorney 9% 14% 17% 28% 329,; (~7) 

-• 2-3 attorneys 15% 20 9,; 21% 18% 26 90 (81) 

4-5 attorneys 8% 14% 8% 42% 28% (36) 
r-

5-10 attorneys 3t 19% 19% 31% 28% (36) 

• over 10 attorneys 12% . 5% 9% 28%, 46% (75) 

Total Nur..ber of Responses= 325 

e. 

• 
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ties which are incorporated. See p. for a more complete descrip-

tion of these varieties. 

One might speculate that differences in the guilty plea rates 

for each kind of defender system may arise form the nature of each 

agency's organizational structure. The governmental agency, public 

defender type, is part of the local government and very similar in 

organization .and structure to all other governmental agencies. Be

cause these public defenders are directly connected to the govern

ment as is the prosecutor, judge and police, they may be expected 

to respond to the need to dispose of their caseloads within a mini-
10 

mum a~ount of time and for a minimum expense. They thus may 

dispose of their caseloads in a manner different from the private 

defender corporations which are incorporated agencies separate from 

the surrounding governmental structure. Likewise, elected offi-

cials, who are responsivE: to the electorate, may dispose of their 

caseloads quite differently from all other types of defender agen-

cies. 

Table 43 presents the felony guilty plea rates for the four 

categories of defender agencies defined in this study. 

( TABLE 43 ) 

Very few dispose of less than 40% of their caseload through guilty 

pleas: 16% of the governmental public defenders; 22% of the attor-

neys in private practice under contract with the local government1 

18% of the private defender corporations; and 25% ·of the criminal 

divisions of legal aid societies do so" In the highest category 

of guilty plea rates, 80-100%, the governmental agency public de-
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Private Id:t;orneys 
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TABI.E ~3 
Type of Defender Agency 

By Guilty Plea Rat-e 

Felon" G'..li~_!:y P1ea'Rate 
0-2 OS'" 21-40% ~ 1-60~ 61-80 9

" 

6% 1'0% 18% 30% 

12% 10% 20% 39% 

9% 9% 22% 35% . ' 
0 25% 17% 25% 

'l'ota1 Nwnber of Responses= 

-~ 

81-100% 
--

36% (23:l) 

--
19% (49) 

25\ (32) 
--'-

33% {12} 

(323) 
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\\ 
fender variety predominates. Thirty-six percent of the public \ae-

fender agencies report a guilty plea rate of over' 80% compared 

with: 19% of the attorneys in private practice under contract with 

the local government; 25% of the private defender corporations; 

and 33% of the criminal divisions of legal aid societies. 

But utilizing 60% as the distinguishing percentage between 

high and low guilty p lea rates I only 34 % of the public defender· 

agencies plead clients guilty in 60% or less of the cases, while 

the percentage is, respectively, 42%, 40%, and 42%, for private 

counsel under contract, defender corporations and criminal divi-

sions of legal aid societies. 

Moreover, fewer of the non-governmental type,s of defender 

systel'n maintain guilty plea rates in excess of 80% '. ~Thile the 

difference ca~ hardly be called startling, there is a decided ten

dency for public defenders to plead a greater percentage of their " 

clients guilty than the other three organizational structures. 

It would seem to follow that a reasonable explanation for the dis-

parity lies in the nature of the defend~~ as a governmental agency, 

\vhile the other forms of defend'2r are private. 

The non-governmental agency, which includes the corporate 

form and private law firms under contract with a governmental agen-

cy, is in the unique position of exerting control over its caseload, 

either through a refusal to accept cases above an optimum number 

or through contractual arrangemen'ts with the political subdivisions 

they serve. ~hree private corporation forms of def~nder agencief 
\\ 

were examined in the field research. Two of these agencies accepted 

all of the cases assigned to them; how~ver, the governing boards 

of these two agencies exerted a particular pressure. for the main-

, J! 
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tenance of funding levels proportionate to case assignment. The 

other corporate defender agency received funding on the basis of 

its c~seload and by fees charged on a case-by-case basis. There, 

when caseload assignments increased substantially, additional staff. 

could be immediately acquired. 

The governmental type of defender, such as the public defender, 

is usually expected to provide representation in all criminal cases, 

except in conflict of interest situations, in which eligibility 

. 11 
has been determined and an appointment. The governmental agency 

usually has no board structure to promote its interests; not does 

it have the flexibility to expand or reduce staff quickly as 

caseload levels change. However, it is the theor.y of some that 

a governmental agency defender office can refuse to accept appoint-

ments. Indeed, some urge that a defender has the duty to refuse 

cases when the agency's case10ad is out of proportion to staff 
12 

attorney resources. Observations in the field research suggest 

otherw'ise: there is a general reluctance on the part of government·~ 

al defender agencies to attempt case10ad control by refusing exces-

sive appointments. As a matter of fact, the public defender agen

cies observed proceeded on the assumption that when appointed they· 

must a.ccept the case, unless a conflict occurred. 

Of course, one may ask why the disparity between the public 

defender agencies and the private defender agencies' guilty plea 

is not greater. At the outset one should recognize that many de

fendants are guilty and want to plead guilty. In Philadelphia 

during the time that the prosecutor refused to plea bargain, 32% 

of the defendants still pleaded guilt}~ Also, many judges will he 
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considerably lenient in sentencing, and a lawyer must advise his 

client of this and many times the client will seek the more len-

ient sentence, even though there is no pre-plea bargaining binding 
. 14 

anyone to any len~ency. Als91 even the n9n-~ublic defender agen-

cies . are not totally immune from official pressure i:lnd dispose of 

a significant portion of their cases: by plea of guilty, for not to 

do so will substantially increase the cost and time as a result of 

litigation. 

In that light, the statistical disparity in guilty plea rates 

between public defenders and private defenders appears to be sig

nificant. That is, all criminal defense lawyers and their clients 

have some of the same pressures to have clients plead guilty. These 

pressures include more lenient sentencing, saving time and money, 

and the desire of a guilty client to admit his guilt. Yet y the 

public defender clients plead guilty approximately 10% more fre-

quently than private defender clients. The difference in the rate 

may be attributable to ~he public defender's greater exposure to 

other governmental agency pressures, such as the judge and prosecu-

tor and the inability or refusal of the public defender to limit 

his caseloads. The ability of defender agencies to control case-

load levels may be a characteristic which affects the volume of 

cases disposed of through guilty pleas, since it implies that op-

timum levels will be maintained so as to remove caseload pressures 

from individual attorneys. 

4. Caseload Sizes. 

Defender ag-encies provide representation to varying nu.mbers 

of persons accused of crimes. The size of u defender agency'~ pase-
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load is dependent upon the population size of the area being served, 

the crimes charged, the standards of eligibility for the services 

of the defender agency, and the degree of involvement by the pri

vate in indjgent representation. Defender agencies serving rural 

areas are more likely to be responsible for the reptiesentation of 

fewer persons than the defender agencies serving highly populated 

metropolitan.areas. 

Crime rates, which are known to vary inter- and intra-juris

dictionally, contribute toward the volume of cases requiring pub

lic representation. The nature of, and implementation of, stan

dards of eligibility determines the number of accused persons eli~ 

gible for the services of the defender agency and can increase or 

decrease, as the case may be, the volume of cases assigned to the 

clefender agency. 

Along with population, the involvement of the private bar in 

public representation may be the most critical factor influencing 

caseload volumes of defender agencies. If the pri"ate bar is hea

vily involved in public representation, in both large and small 

population areas, there will be less of a caseload pressure on the 

defender agency. For example, the defender agency in Washington, 

D~C., is appointed to less than one-half of the indigent caseSi 

the remaining indigent cases are assigned to private practitioners. 

On the other hand, the defender agency in Jefferson County (Louis

ville), Kentucky, is assigned to virtually all of the criminal cases 

involving indigent persons. In other localities, such as Portland, 

Oregon, the defender agency contracts with the government to pro

vide representation to a certain number of indigent accused persons •. 

Yet, despite these factors which affect the caseload levels of 
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defender agencies, this study found a very strong reiationship 

between the population size of the area served by the defender ageh

cy and the corresponding volume of cases assigned to the agency. 

Table 44 pre.sents the mean caseloads, felony and misdemeanor only, 

for defender agencies serving differently sized populations. 

( TABLE 44 ) 

A. Agency Caseloads 

The total number of trial level felony and misdemeanor cases 

assigned to a defender agency on an annual basis depicts the volume 

of cases handled by a given agency and indirectly measures the 

size of the defender operation and of the population being served. 

Annual caseloads range from under seven cases to over 50,000; each 

may reflect either a large percentage of an area's total criminal 

caseload or only a portion of the total number of criminal cases 

arising in an area. 

Table 45 presents the guilty plea rates for defender agencies 

which provide representation to varying percentages of an area's 

total criminal ·case1oad. 

( TABLE 45 ) 

Seventeen defender agencies provide representation in less than 

25% of an area's total felony cases, compared to 31 agencies which 

provide representatio:r~ in excess of 90% of an area' stotal felony 

caseload. Guilty plea, rates among these contrasting defender agen

cies do vary: 41% of the defender agencies which provide represen··'(~ 
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tation in less than 25% of an area's total felony cases dispose 6f 

more than 60% of those cases through guilty pleas, ~ompared to 71% 

for the defender agencies which undertake more than 90% of a~ 

area's total ·fe1ony case1oad. 

Providing representation to iewer of an area's total felony 

caseload results in lower guilty plea rates (under 40%) more often 

than providing representation to virutal1y all felony cases arising 

in an area. The highest guilty plea rates in Table 45 are found 

among defender agencies which provide representation in between 

40-50% of an area's total felony case1oad. There 79% of the defen

der agencies dispose of more than 60% of their case10ad through 

bui1ty pleas; and only 8% of them maintain guilty plea rates of 

less than 40%. Case10ad pressures arising from involvement in 

a large percentage of an area's total felony case10ad do have an 

impact upon the resultant guilty plea rates of defender agencies. 

~~ile the impact may not appear to be overwhelming, it m~st be re

vealed again that there are other factors which contribute to ·the 

defendant's deciding to plead guilty, as discussed in previous, 

sections. Hence, the fact ~hat there is any noticeable variance 

according to agency case1oads, in the view of the project, is s~g

nificant. Defender agencies, which can maintain some control over 

their caseload levels, concomitantly appear to maintain a control 

over the volume of cases that is disposed of through guilty pleas. 

B. Attorney Ca~eloads 

Each chief defender was asked to report the average attorney 

case10ad for those attorneys who provide trial court representation 

in only felony matters. One might expect these average attorney 
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caseloads to be related to guilty ~lea rates if the pr~ssures of 

attorney caseloads result in the frequent use of guilty plea dis-

positions. If guilty plea disposition rate increase is a reaction 

to rather un~ieldy attorney caseloads, attorneys with excessive 

caseloads are bound to use the guilty plea disposition more often 

than attorneys with more manageable caseloads. Of course, in the 

hearing it is .the defendant who must plead guilty, not the lawyer, 

and the judge who accepts a guilty plea must take precautions that 

the plea be voluntary, and that the accused understand the nature 
15 

of the plea. 

Nevertheless, the defense attorney may exert little or no 

pressure upon the accused to accept a plea bargain, or exert enor-

mous pressure upon the accused to accept a plea bargain agreement. 

Also, the defendant himself knows or at least can sense when the 

la~yer is prepared to proceed with a contest and when he is not, 

which must also be considered by the defendant in deciding whether 

or not to plead guilty, although such considerations are hardly 

likely to be thoroughly explored by the trial judge.
16 

For attorneys, both full-time and part-time, who repr€!sent 

only clients charged with felonies, their reported average caseloads 

do have an impact on guilty plea rates. As Table 46 indicates, as 

average attorney caseloads increase, so do the reported guilty plea 

rates for the agencies that employ them. Defender agencie!:; whose 
• full-time attorneys reportedly provide representation in an excess 

* of 150 felony'cases per year maintain higher guilty plea rates 

than agencies whose reported average full-time attorney calseloads 

* The 150 caseload distinction is used here because that is the maxi p 

mum reconunended by the National Advisory Conunission on Criminal 
Justice Standards and Goals, "Courts," 13.12, at p. 276, • 
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are less than 150 felony cases o Felony guilty plea rates of 

over 80% occur in 37% of the defender agencies whose full-time at-

torneys represent in fewer than 50 felony cases per year; in 29%, 

with average attorney case10ads between 51-100 cases; in 34% with 

average attorney case10ads between 101-125 cases; in 53% with aver~ 

age attorney case10ads between 126-150 cases; in 50% with average 

attorney cas~loads between 151-200 cases; and in 42% of the defen7 

der agencies whose full-time attorneys represent in excess of 200 

felony cases per year. The lowest felony guilty plea rates, less 

than 20% of the agency's felony case1oad, are reported by 11% of· 

the agencies with average full-time attorney case10ads of less than 

50 felony cases per year, and 14% of the agencies with average 

full-time attor'neys' caseloads of between 51-100 felony cases per 

year. 

TABLE 46 ) 

That low guilty plea rate, under 20% is not reported by any 

defender agencies whose full-time attorneys represent bet'Heen 101 

and 200 felony-charged clients per year. Two defender agencies, 

or 6.5% of the agencies with reported average full-time attorney 

caseloads in excess of 200 felonies per year, maintain felony guilty 

plea rates of less than 20%, as shown in Table 46. . . 
The reported average caseload for part-t~me attorneys who 

represent only represent felony-charged clients equally affects 

guilty plea rates, as illustrated in Table 47. Many more defender 

agencies whose part-time attorneys represent in exc~ss of ~25 felony' 

charged clients per year report a felony guilty plea rate of over 
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~verage Felony Caseload Per Fell ~~e ~ttorney By 

Guilty Plea Rute~ - fel~nies Only 
(Chief Defender Reports) 

Average Felony Cascload Guil ty P,lea Rates 
Per Full-Time Attorn~y 0-20'l. 21-40\ 41-60', 61-80\ 81-100\ 

~ ~- > ru 1.1 
0-50 ll\. 12\ 23\ 17\ 37\, 

51-100 14" 15\ ,11\ 31\ 29\ 

101-125 - 19\ 33\ 14, 3~1. 

12(;-150 - . - 26\ 2h 53~ 

151-175 - - 19L 31\. 50'.: 

17G-200 - 10\ 10\ \ 30\ 50\ 

6.5\ 6.,5\ \ 26\ 
t1 .... ' l.. 

over 200 19\ '12':. 
.... -. \ 

Total Nun~er of Responses~ 167 

(35) 

(35) 
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(19) 

(16) 

(10) 
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80%. No defender agency whose part-time attorneys repr.esent more 

than 175 felony-charged clients per year is able to maintain a 

felony guilty plea rate of less than 60%. 

( TABLE 47 ) 

~he chief defenders were also asked to estimate the average 

number of felony cases that would be pending per attorney at any 

given time for those attorneys who provide representation in only 

felonies. The pending caseloads of individual defender attorneys . 
are probably a more precise measure of the pressures of attorney 

caseloads on a daily basis and should therefore be more strongly 

related to corresponding guilty plea rates. Table 48 presents 

the guilty plea rates of defender agencies with different reported 

pending caseloads for both full-time and part-tirneattorneys who 

provide representation in only felonies. 

( TABLE 48 ) 

consistent with the hypothesis that high caseload pressures will' 

tend to cause an increase in guilty plea rates, it is seen that 

as pending attorney caseloads increase, the reported guilty plea 

rates increase. 

c. IMPACT OF CASELOADS AND GUILTY PLEA RATES. 
-....:-

There appears to be a positive relationship between. both the 

total caseload of a defender agency and average attorney caseloads 

and the increasing frequency with which a defender agency will dis-· 
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0-50 '}\. 18\ 32\ 18\ 25 .. (56) 
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.. 
over 200 -' - . - 20~ 80\ (5) . . .... 

Total NUmVcr of nespons~s= 140 

TABLE 4.6 
'J'hc Guilty Pleil Rates for Avorage I'ending Caseloads 
of Full .and l'al.-t-Tir.te Attorne~'s 1\s~ igned 1:0 Felonies 

(Chief Defendor Reports) 

-FUll-T~ne Attorn3YS-- =1 Pending Felony CaseloaQ~: Guil ty Pl(:,J. Rates 

fo1:' Full"Time Attorneys 0-.20~ 21-40% 41-60% 61-BO% 81-100% 

0-50 7% 10% 22% 2B% 33\ (123) 
--

51-lOa 3% 9% 159.; 21% 52% (33) 

. - -
101-125 - 11% 11% 33% 45 9

" (9) 
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-

over 150 I - - - - 100~o ( 3) 

Total Number'of Responses= ~71 

-Part-'Time Attorney - -
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, 
l)cnding Pclony Ca£cloads Guilty Plea Rates 

:l:or Pal:I:.-'l'ime At\:o~ncys 0-20 21-40% 41-60% 61-BO% 81-100% 

--
0-50 8% 14% 23% 29\ 26% (122~ 

. 51-100 - 6% 18% 47% 299 .. (17) . .-. 
101-125 - - 50% 50% - (2) 

126-150 
. - - - 33% 67% (3) 

.. , 
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. . 
",,' ~ , 
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pose of its caseload through guilty pleas. As caseloaq levels, 

both office and attorney, increase, so does the cor~esponding 

guilty plea rate of the defender agency. But caseload levels are 

reflective of a larger process, the intricate working of the ~olice, 

the prosecution, the courts and the population being served. In

stead of narrowly focussing on defender attorney caseload pressures 

as th~ primary explanations of the occurrence of the guilty plea 

disposition, perhaps extend the burden of the guilty plea's preval

ence to include the justice system in its entirety. The entire 

justice system with its many components and actors contributes 

toward the prevalence, acceptability and legitimization of the 

guilty plea as the principal method of disposing of criminal cases. 

Lowering the caseload levels of individual defender attorneys 

may not necess(3,rily guarantee that a decrease in guilty plea dis

positions will occur. Police, prosecution and the judiciary also 

impose pressures upon defenders and their clients to ple~d guilty. 

As a result, if the other elements in the criminal justice system 

have excessive caseloads, they will use their often powerful influ

ence to increase the proportion of guilty plea dispositions. With

out concomitant adjustments of their cQ.seloads, guilty plea rates 

will remain higher- than otherwise. Defender attorneys may be react

ing to a s:ystem that is geared toward the disposition of a certain 

percentage of cases through guilty pleas, and it may be virtually 

impossible to alter that rate merely by distributing fewer cases 

to more attorneys. 

One recent study of guilty pleas i.n Detro;i..t, Michigan; Balti

more, Maryland; and Chicago, Illinois concluded that the factor 

most influential in high guilty plea rates is stability of court-
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room wot"::; t;1roups. Tha t is, the s i tua tion in which the prosecutor, 

judge and defender are all assigned to a particular courtroom over 

an extended period of time and each works on cases only assigned 

tb that courtroom. In such a situation, guilty plea rates will be 

higher than when defense attorneys move from courtroom to courtroo~, 

depending on the case. 17 Courtroom assignment, rather than case 

assignment, for defender lawyers is a product of heavy case loads. 

The observation of this study is that urban defenders with beavy 

case loads believe that the most efficient way to process a huge 

volume of cases is to assign la~~ers to a courtroom and the defen-

der lawyers represent all defender cases in that particular court

room. Hence, underlying the factor found critical to high guilty 

plea rates by Ewsenstein and Jacob are caseload pressures. 

An example of systemic pressures to plead guilty was observed 

in Santa Clara County, California. There, court procedu.re· has 

legitimized the negotiation process by setting specific court dates 

for plea bargaining conferences during which the judge, the pr6se

cutor and the defense attorney, and often the police officer, dis

cuss the guilty ple~ disposiJci,ons and negotiate'di.spositions where 

pos(,ible. 

This formalized process is quite different from other field 

observations of informal lihallway" or telephone conferences during 

which bargains are made. The Santa Clara County defender regularly 

disposes of approximately 95% of its criminal cases through guilty 

pleas, a substantially higher rate than the other offices observed 

in the field research. l'1hile 'there are other factors which no 

dOUbt contribute to this high guilty plea rate, the plea bargaining 

conferencef? were observed to be a moving force. The mere fact that 

'1 
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the process was so formalized legitimized it. More9ve~, the process 

formally brough·t to bear upon the defendant most of the elements 

of the criminal justice system, and pointed toward a unified objec

tive, disposal of the case through a guilty plea. ~nat defendant 

could resist that enormous pressure! Santa Clara County is also 

a county in which individual caseloads for defenders are extraor

dinarily high, approximately 200 felony cases per attorney assigned 

to a felony trial call. 

Another consideration is t.he caseload pressure upon individual 

trial court judges. They are not immune to the pressures of case

flow and clear dockets. From t}Le judge's perspective, influence 

on the guilty plea rates occurs through either the control he 

exerts ov€.~r the defender agency or through the use of varying sen

tencing patterns. Except for Califorpia, where sentences are set 

by law, the practice of harsher sentences for contested matters 

was found to exist in all of the field sites. Even in the California 

communities obs8rved in this study, where judges do not control 

sentencing, but have the discretion whether Or not to place a de

fendant on probation, most judges will not exercise that discretion 

in favor of probation in contested cases. Moreover, in jurisdic

tions that have developed alternative programs to incarceration, 

it is generally understood, and sometimes even expressed, that if 

the charge is contested, the accused will not be considered eligible 

for the alternative program that will keep him out of the peniten

tiary • 

The attitude of the prosecutor may ltlsO influence guilty plea 

rates more than any action py the defender attorney or his employ-
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ing agency. The entire charging process by the state is an added 

encouragement'to the prevalence of negotiating guilty pleas. 

Even in California, where specific sentences are I::ontrolled by 

law and are not negotiable, except for probation, the prosecution 

has the authority to dismiss other charges or reduce charges to 

lesser included crimes so as to reduce ultimately the specific 

sentence. The control of the charging process, together with the 

ability to bring additional charges or reduce charges against an 

accused gives the prosecutor a tremendous amount of power in in

fluencing the method of case disposition. 

In California the bargaining is as to charge rather than as 

to outcome, for as has been said r the charge controls the sentence. 

In Ne,\'11 York State, the discretion of the prosecutor to reduce 

charges in some narcotics offenses is limited by statute. However, 

in an examination of Oneida County, New York, it was observed that 

practices had been devised to avoid these statutory limitations: 

the judge, prosecutor and defense attorney would agree upon a ,sum

mary non-jury trial, upon the presentation by the state of uncon

tested evidence. In exchange for not contesting the evidence, 

the court would find the defendant guilty of a lesser included of

fense. Thus, despite the statutory limitations, neither the pro

secutor or the judge lost his power to offer sentence reduction 

inducements to the defendant. 

In summary, it may be too simplistic to contend that indivi

dual defender' attorney caseload levels are the exclusive or even 

the primary reason for high or low guilty:plea rates. However, 

it dOBS appear that defender attorney caseload levels do have a 

SUbstantial impact upon guilty plea rates. Moreover, if the, case-
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load level of a defender agency is excessive, it is likely that 

the prosecution and judiciary are experiencing similar caseload 

pressures. The caseload burden upon the defender agency reflects 

the burden upon the entire criminal justice system. 

Guilty plea rates may also be affected by arrest policies of 

the local police and the quality of prosecutorial screening. If 

the police e~ercise their arrest discretion excessively, this will 

add caseload pressures to the en'tire system. When the prosecutor 

has no, or very poor case intake screening procedures, this will 

also add to the caseload pressures. Moreover, when the investiga-

tory preparation is inad~quate, the prosecutoris fear of a not 

guil ty verdict ~'1ill pressure the prosecutor to exert mo:r'e pressure 

for guilty pleas by granting enorrr~us concessions to defendants, 

or overcharging ahd giving the appearance of granting substantial 

concessions, while exposing a defendant to an unwarranted verdict 

d ' 'f d d' 18 , t' 1 1 t' ver lct 1 ren ere ln a contest. Pre- rla_ re ease prac lees 

also may have an impact 'upon guilty plea rates. Studies have 

indicated that defendants incarcerated in the pre-trial stage are 
. 19 

more like17 to plea4 guilty than those free on bond pending trlal. 

D. ATTORNEY PREPARATION TIME. 

Factors that play apart in the amount of time a defender at-

torney spends in the preparation of a criminal case are the complex-

ity of the case, the thoroughness of the defense, preparation, ex-

perience of the attorney, as well as caseload pressures. One may 

also hypothesize that preparation time for a guilty plea is con

siderably less than preparation for a contested disposition. Trial 

involves technical rules of evidence and other law wh;ich differ~ 

from trial to trial and which requi)ces more prepar'ation time if" 
I! 
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couns~l is to be fully prepared. In addition to legal preparation 

that is necessary for trial, one might expect that a more thorough 

factual investigation would precede a contested matter than -a non

contested matter. On the other hand, field visit observations con-' 

firmed that attorneys often do not know until the day scheduled for 

t~ial whether or not the matter will be disposed of by contest or 

by guilty plea". 

Even in the Santa Clara County, California, situation, where 
-

there was a judicially scheduled plea negotiation day, if negotia-

tions failed to result in a guilty plea immediately, the matter 

was still, more likely than not, disposed on a guilty plea on the' 

date of trial. Hence, in_many guil'cy plea situations the defen.se 

attorney may have to approach the case as though it were going to 

be a contest. Also, extensive preparation may be required with the 

increased complexity of the various alternatives to penitentiary 

sentences, and for effective sentence advocacy As a result, exten-

sive preparation time Inay be necessary even for a guilty plea case. 

Indeed, one may argue that extensive preparation enhances the effect 

iveness of plea bargaining and it should make no difference if 

the case is disposed of as a contested matter or on a guilty plea. ' 

To test the validity of the hypothesis that guilty plea cases 

generally take less preparation time than contested matters, staff 

attorney respondents to this study were asked to compare, based on 

their own experience, the preparation time involved in guilty plea 

dispositions with the preparation for contested matters. Sixty-nine 

percent, or 276 of the staff attorney respondents, indicated that 

guilty plea dispositions in felony cases demand less preparation 

time than trials; 30% of 122, lawyers said that the prepe.'·::ation 
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time involved in guilty pl,eas and trials is about the same, and 1% 

responded that less time is spent in preparing cases for trial than 

for guilty pleas. Slightly more than 2% reported that guilty plea 

dispositions ,in misdemeanor cases demand more preparation time than 

misdemeanor trials do; 66% sa.id that guilty pleas take less prepa

ration time; and 32% said that guilty pleas and trials take about 

the same amount of preparation time in misdemeanor cases. 

Table 49 indicates that 51% of the attorneys ,,,ho spend more 

than six hours, on the average, i.n the preparation of a felony 

case dispose of more than 60% of their caseload through guilty 

pleas compared \'lith 73% of the attorneys who spend less time in 

the preparation of felony cases. Thus, lower reported attorney 

preparation times are characteristically associated with guilty 

plea rates of over 60% and higher preparation times are associated 

with guilty plea rates of under 60%. 

( TABLE 49 ) 

However, it cannot be concluded that the cases for which attor

neys spend less time preparing will eventuate in negotiated guilty 

pleas, for the statistics do not directly link preparation time to 

specific types of dispositions; rather, they measure preparation 

time/guilty plea relationship in reverse. For instance, in defen

der agencies with relatively high guilty plea rates, staff attor

neys will spend, on the average, less time in the preparation of 

cases than their counterparts do in systems where the guilty plea 

rate is lower. Because a higher percentage of cases are being pled '. 

g~ilty than are tried, this relatively low trial rate would tend .\ 

II 
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Staff Attorney Prcp~ration Time 

and their Guilty Plea Rn~.es 

---' 

Guil ty Plcu. R.t..tes 

Felonies, on the 0-20~ 2.1-40\ 41-60% 61-80~ 81--100% 
avcrilge took: 

I...oss th<:in 6 hours 4% 9.5~ 14% 32.5% 40% (169) 
preparation t.ir.le 

• Bore than 6 hours 7% 10% 18% :~4% 31% (l75) 
prcpilratioll time (344) 

--
Hisdemennors, on 

the a ..... crage took: 

• Less than 2 hour.s 7% 9% 11% 35% 38!t (191) 
prcparntion time 

. 
More than 2 hours 8\ 12% 23% 31% 26% (134) 
preparation time (325) 
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to decrease the ove'rall amount of attorney preparation time. Viewe( 

in this context, the amount of attorney preparation time becomes 

a characteristic of defender agencies with varying guilty plea 

rates, rather than a ~~ of specific types of dispositions. 

.E. SUPPORT STAFF. 

Support staff as used here includes all non-lawyer person~el, 

including professionals such as certified social workers to filing 

cll$rks. ilrhe field investigation of eight defender agencies sug

gests that as defender agencies increase the scope of their legal 

services to the client community, more non-trial dispositions are. 

sought to ensure sentences with little or no incarceration. These 

alternatives to incarceration are frequently more.accessible to 

those who plead guilty and are more frequently the result fox the 

defender agency which employs support staff to arrange the alterna

tive programs. Defender agencies which employ a variety of differ

ent kinds of support staff are. probably serving communities which 
I;' 

offer a host of alternative programs. No social worker capability 

was observed in the field unless the community provided for com-
., 
rl 

parable resources in the other components of the justice system. 'Iil • 
\ 

As a community I s supply of disposi tioIlal alternatives increases, \\ 

the rate of guilty pleas increases, particularly if the alternatives 

are conditioned upon an uncontested disposition. 

Support staff can play a direct role in the frequency with 

which guilty plea dispositions are sought and in the quality of 

the bargain made. It was generally observed in the field research 

that support staff of the social worke.r variety were usually dele-

gated the responsibility of developing alternative programs for 
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the clients of the defender agency. The Santa Clara d~fender 
. 

office was particularly well staffed with this variety of support 

staff. These support staff members were very active in arranging 

alternative programs for the office's clients. In Philadelphia, 

the defender agency has a special worker section, whose principal 

task is the development of the appropriate conditions and evidence' 

for a .probation sentence. Since most of these alternative programs 

and probation sentences were observed to be available primarily 

to clients who plead guilty, the availability of social workers 

and other para-professionals to coordinate and arrange these pro

grams increased the incidence of negotiated guilty pleas. 

Other varieties of support staff, besides the alternative 

program workers, were observed as actors in the guilty plea process. 

The polygraph operator in the Clark County, Nevada, defender office 

~'as particularly important in the decision-making process as to 

"7hether to contest a charge or to plead guilty. Clients who said 

they were innocent of the charges against them were administered 

a lie detector test. Negative results were used to influence the 

clients to agree to plead guilty. conversely, positive results 

were used to convince the prosecutor to re-·examine his case with' 

a view toward a dismissal of the charge(s) or an alteration of 

the charge(s) to something more consistent with the clients' per-

ception of the incident. The polygraph operator in the Clark County 

defender office had a dramatic, almost decisive impact upon the de

cision of num~rous clients to plead guilty • 

In a smaller defender office, located in Oneida County, New 

York, the chief investigator was extremely active in the plea nego

tiation process and ~ery influential with the clients of the office. 
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In reality, this investigator arranged the entire agreement between 

t:he prosecution and the defense, and ultimately obtained the con

curre~ce of the judge in most cases disposed of by guilty pleas. 

According to t~he docket data, the guilty plea rate for this office 

was 90% in felony cases, and among the highest rates of the-defen

der offices visited in the field research. 

Hence l the field observations indicate that there may well. be 

a strong relationship between the variety of support staff in a 

defender office and a relatively high guilty plea rate. But the 

mere availability of suppqrt staff'has no discernible impact on 

the defender agency's guilty plea rate. They must be involved in . 

ac-tivities which directly or indirectly pave an impact upon the 

manner of disposition in both contested and non-contested cases. 

For example, in Jefferson County, Kent,ucky, the defender office 

was relatively well-staffed with intake interviewers, a specially

trained non-lawyer support staff component. But, the off'ice did 

not employ any social workers. The intake interviewers play no 

observable role in plea negotiation. In those instances vi-here 

support staff are available and delegated the primary responsibility 

of arranging alternatives to incarceration, or in arranging the 

actual guilty plea agreement, the Volume of guilty plea dispositions 

is expected to increase. When the conditions of an alternative 

progra.m include the entry of a guilty plea, and that is generally 

the case, the incidence of guilty plea disp6si.:tions must necessarily 
/) 

increase as more and ;nore clients s-eek non-incarceration sentences. 

The data from the mail questionnaire support these observatiops 

from the field. Table 50 presents the guilt¥ plea rates for de-! 

fender agencies that employ varying kind()f suppor~ staff. 

( TABLE 50 ) 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

TABLE 50 
. Type of zupport SCilf( ]\vailaole to Def~:ldcr )\gel1cies 

ny Corresponding Guilty Plea Rates 

(J:'clonies) .. . 
'l'ypc of Support <!uil~a Rates 

0-20~ 21-40" 'll-GO~ 61-80'\ 

-
No Zupport Staff 4\ 9\ 26\ 39\ 

Sc.cretary only 9" 9~ 20'\ 26\ 

Invc::tigiltor Only - 29\ 29t 29\ 

---
Law students Cnly - - 50\ 50\ 

Secretary Lind 7\ 10'\ 19\ 25\ 
La~l Students 

Secretary and 4\ 17\ 15\ 37\ 
Inve!:t:.igator 

h11 Vilrictic>s G .. 1~ IS\. . 30\ 

81'-100\ 

22\ (23) 

36" (l86) 

13'\ (7) 

- (1) 

39\ (BO) 

27\ (52) 

34'. (53) 

Totill Nl.lmhcr of RC5i>QnScs= 338 
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Defender agencies which employ a wide variety of support staff, 

such as secretaries, investigators, social workers, paralegals, 

and so on, are more apt to report higher guilty plea rates. Seven-

ty-two percent of the defenders with a wide variety of support 

staff dispose of more than 60% of their felony caseload through 

guilty pleas, compared to 61% of the defender agencies that do not 

employ any support staff whatsoever. The same patte~n, although 

more noticeably, exists in the guilty plea rates for misdemeanor 

cases. Forty-four percent of the defender agencies which do not 

employ any support staff dispose of voer 60% of their misdemeanor 

cases through guilty pleas, compared to 64% of the defender agen-

cies that employ a wide variety of support staff. 

In sum, "the field research and the questionnaire date together 

point to the primacy of the guilty plea in those jurisdictions 

which offer alternatives to incarceration and other diversionary 

programs. Defender agencies that serve these jurisdictions are 

likely to hire a support staff to assist the defender's clients in 

obtaining alternative dispositions. In doing so, the defender 

agency will natural~y increase its overall guilty plea rate as the 

requirements for alternative programs include a non-contested dis-

position. 

F. A S&~PLE OF DEFENDER ATTORNEY NEGOTIATED GUILTY PLEA DISPOSIT!ONS 

A,sample of felony and misdemeanor cases which eventuated in 
) 

negotiated guilty plea dispositions was drawn from 825 responding 

defender staff attorneys. Each attorney responding was asked to 

focus on his or her most recent case which resulted in a negotiated 

guilty plea disposition. Once their attention was so focussed, a 
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series of questions :was asked to elicit information on the typical 

negotiated guilty plea disposition. 

1. Natllre of the Charge. 

The most frequently occurring felony charge in the sample of 

negotiated guilty plea dispositions is burglary, while theft was 

the most frequent charge in misdemeanor dispositions. All major 

categories of offenses are included in the sample of negotiated 

dispositions; however, the more serious charges of homicide and 

rape occurred less frequently_ Table 51 indicates the percentage 

distribution of the offenses (the original charges) which resulted 

in negotiated dispositions. 
( TABLE 51 ) 

2. Point of First Contact in Recent Case. 

The point of first contact with the accused \-Those case result

ed in a negotiated guilty plea disposition varied in the sample 

of cases, as indicated in Table 52. Most attorneys established 

first contact at or prior to the first court appearance of the 

accused: in felony cases, 5% at the police station immediately 

follo\'ling arrestj 32% before the first court appearanceiand 32% 

at the first court appearance of the accused. Another 31% estab-

lished first contact between the accused's first court appearance 

and the trial and less than 1% after the trial. 

( TABLE 52 ) 

The same pattern exists in misdemeanor cases: first contact 

occurred at the police station in 2% of the cases; before the first 

court appearance in 38% of the cases; between the accused's first 
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Felonies 

Homicide 

Rape 

Theft 

Robbery 

Burglary 

Other 

Total 

TABLE SI 
The Original Charge In 
Recent Sample of Cases 

Hisdemeanors 
.--'--

lS\ Theft 
--

9\ Assault 

8% Drugs 

22\ Vice 
--

30!',; Other 

16% Total 

100% 

39', 

17~ 

205~ 

2~; 

22t 

100~: 

Total Nurnber 

. 

. 

, of Cases:::: 38). 
Total Number 

,of ·C<.lses::::' 405 

TABL8 S;1. 
Point of First Contact in Recent Cases 

of staff Attorney Respondents 

Felonies Hisdemeanors 

At the Police Station 5% 2% 

Before 1st Court l~ppearance 32% 28 9
" 

ht 1st Court ApFearance 32\ 38% 

Beb:een 1st Court Appearance 31% 31~,; 

and Trial 

At the Trial .2\ 1% 

After the. Trial - -
Total 100\ 100% 

Total Number of Cases= 407, 380 
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court appearance and the trial in 31% of the cases; and at the 

trial in 1% of the cases. 

3- The Stage in the Proceedings when Negotiations Take Place. 

The usual point in the proceedings during which a defender 

attorney will enter into major negotiations for a plea of guilty 

with the state is between the accused's first court appearance 

and h~s trial. In felony cases, 83% of the attorneys said that 

major negotiations occurred at that point and 73% indicated the 

same for misdemeanor cases, as illustrated in Table 53. 

( TABLE 53) 

Very few negotiations take place before the first court ap

pearance of the accused (5% of the time in felonies and 7% in mis~ 

demeanors). This would be expected, since very few defenders have 

undertaken the representation prior to the initial court-appearance. 

Thus, very few defenders can have any influence on the charging 

process, or the opportunity to work out agreements to cooperate 

with the prosecutor in exchange for the prosecutor's not filing 

a charge in the appropriate case. 

Very little negotiation takes place after the trial of the 

accused (2% in felonies and 0.8% in misdemeanors). One might ask 

what is left to negotiate after a verdict and judgment of guilty. 

The response is that in many jurisdictions, the defendant can still 

withdraw his not guilty plea, plead guilty and waive an appeal. 

Waiving an appeal saves considerable prosecutorial time and expense, 

and reduces the trial judge's exposure to a 'reversal. Hence, the 
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_ T}\OLE.53 
St;:;3e5 (5) in the Procce.ling \-:hen !!i;jor 

Uegoliations Oc;urred 

to of lIttc!"neys . Rcporting "Ye:;)1 

Felonies r·~isdcrncanor!i 
-

I\cfl.>rc 15t Cou:·t llppeurancc St 7 .. 

~-1st 
(7.0) (26) 

Court .,\pp~ar4incc 12" 2H 
___ ~tj!3) (81) 

}\el\o:ccn l.!.Ol Cc.'urt: l\l'Pcal:ancc (j3~ 73;.. 
and Trial (338) (277) 

--
lit. the 'l-d_iil 20" 2H 

1--:------
1--__ .!Q.1 ) (79) 

I\Ctc,.- 'i'dill 2\ .u\ 
(7) (3) 

--
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prosecutor and the trial judge may well offer a concession even 

after a guilty judgment, if that will waive an appeal. 

A higher percentage of attorneys enter into negotiations at 

the first court appearance of the accused in misdemeanor matters 

(21%) than do in felony matters (12%). 'Negotiations occur with 

equal frequency in felony and misdemeanor matters at the trial 

of the accused, namely, 20% and 21% of the time, respectively. 

Negotiations for a guilty plea cannot occur until the defen

der attorney has at least entered the case of the accused. Since 

most defender agencies usually enter cases at the first court 

appearance of the accused, it is unlikely that negotiations would 

occur prior to or at that time. Thus, as would be expected, 

the vast majority (83% ) of the responding staff attorneys 'vill 

usually negotiate a guilty plea disposition after the accused's 

first court appearance but before trial. However, since it appears 

that plea negotiations may take place at any time in the process, 

it tt;"ould seem to follow ·that the earlier the defense attorney is 

on the case, the earlier that the case has the opportunity of 

diversion from the court system. 

In any event, plea negotiations can and to take place all 

along the court process. However, in most situations, serious 

plea negotiations take place only after the initial court appear

ance and not before. This may be another attribute of late entry 

into cases by defenders generally, as is discussed in Chapter IV. 

Hence, the defender characteristic of late entry eliminates the 

possibility of early case disposition. 
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4. The Influences to Negotiate for a Non-Contested Disposition. 
in One Case and not Another. 

As indicated above, it is the defendant, not the attorney, 

who pleads guilty, and in the final analysis it is the defendant's 

decision, not the attorney's, that leads to a guilty plea, even 

though there are coercive tactics used upon the defendant. 20 Yet, 

it is clear that the defense attorney is a significant influence 

in the defendant's decision to plead guilty, and that it is usually 

the defense attorney who presents the guilty plea alternative to 
21 

the defendant. 

In the preceding section of this chapter, systematic pressures 

to plead guilty \<lere examined. However, no matter how intense 

and oppressive the systematic pressures to plead guilty, some 

cases are contested and the guilty plea rate is not IOO%.e In 

this section the focus turns to case or client characteristics that 

are related to guilty plea dispositions. 

Each attorney was asked to indicate what substantially or 

significantly affected his decision to enter into negotiations 

on the sample case, rather than proceeding all the way through a 

trial. The available ·factors included: the nature of the offense; 

the attitude of the defendant; the characteristics of the de fen ... 

dant; pressure from the prosecutor; pressure from the judge; the 
22 

strength of the defense; and the strength of the prosecution. 

Each respondent was directed to check each factor which substan

tially influenced the decision to negotiate a guilty plea disposi-

tion. 

The results are presented in Table 54, and point to the strengt 

of the prosecution's case as the single mos·t important reason why 
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d~fender attorneys entered into plea negotiat:ions in both felony 

and misdemeanor cases. 

( TABLE 54 ) 

Seventy-eight percent of the staff attorneys responded that the 

strength of ~he prosecution's case was a sUbstantial influence on 

arranging a negotiated plea in felony cases, and 74% of the attor

neys reported the same for misdemeanor cases. Of comparable im

portance is the nature of the offense in the sample cas'e ~ the ma

jority of the responding attorneys (56%) stated that hte nature of 

the charge against the accused, in terms of its seriousness and/or 

relation to the alleged act, served as an.impetus to negotiate. 

The strength of the defender attorney's.c~se was considered im

p~rtant in about 44% of the felony and 45% of the misdemeanor cases. 

The attitude and characteristics of the defendant were important 

factors in deciding to plea-negotiate in 42% of the felony cases 

and in 39% of the misdemeanor cases. Accordingly, it "muld follow 

that careful police .and prosecution preparation coupled with know

ledgable screening of charges, with the objective of not charging 

in cases in which the evidence is questionable, would contribute 

substnatially to an increase in non-contested guilty plea disposi

tions. 

Although not rE;ported in Table 54, a category of "other" ''las 

included in the question. Twenty-three percent of the defender 

attorneys checked notherll, and nine times out of ten the "other" 

was specified aa being a good sentence offer and/or assurance that 

the client would avoid incarceration. Often considered the essence 
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TABLE S1f. 
Designation of Factors Which Significantly Influenced 

Thd Attorneysl Decision to Negotiate a Plea 

-l % of Attorneys Indicating 
That Factor Was Sig~ificant 

Fe1vnies Hisdemeanors 
-

Nature of the Of:lense 58% 56% 
(239) (214) -

Attitude of the Defendant 42% 39% 
(172) (JA8) 

Characteristics :)f the:! Defendant 37'1; 36'\; 
(152) (139) 

Pr~ssure from th.o: Prosecutor 2% 3~ 

(10) (IO) 

Pressure fx-o:n th= Judg(;! 3% 3% 
{14} (13) -

str.ength of the Defense 44% 45% 
(179) (173) 

Strength of the :?rosccution 78% 74% --. (319) (284) . 
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of plea bargaini~g, a lighter sentence than one following a trial 

conviction, the sentence offer is not considered critical until 

the strength of the prosecution's case can be assessed. The sen

tence offer only gains in importance as the likelihood of convic-

tion after trial becomes clear. Perhaps, the reason the defender's 

clients plead guilty at all is to obtain a lighter sentence when 

the prosecution's case is very strong -- the probability of a 

harsher sentence is higher. 

s. The Typical Negotiated Guilty Plea. 

Combining all of this data on the sample of defender attorney 

cases, a portrait of a' typical negotiated guilty plea emerges. 

The original charge in the case is usually one of a non-violent type 

of felony. The defender attorney will establish first contact 

with the accused at the first court appearance and will usually 

begin negotiations soon after that appearance. However, those 

negotiations will not become serious until the defender attorney 

can assess the strength of the prosecution's case. If the case 

against his client is relatively strong, the defender attorney will 

most likely present the "offerllto the client and a guilty plea will 

be entered before the trial stage. The entire process takes on 

the average, from arrest to disposition, 85 days for felony guilty 

pleas and 32 days for misdemeanor guilty pleas, as shown in Table 

55 below. 

( TABLE 55 ) 
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TABLE ..5S 
The El"pscd 'rime of Recent Cases 

(From 1\rrest to Final Disposition) 

Felonies 

1-20 days 

21-30 dC1.ys 

31-60 days 

61-100 Ct1ys 

101-150 dnys 

151-300 duys 

301-651 daYfl 

Total NurrJ)er 
of Cases:=: 

Hisdcmeanors 

14% 1-5 days 

12% 6-13 days 

28% 14-20 days 
----

17% 21-30 days 

12% 31-50 days 

14% 51-100 days 

3% 101-200 days 

201-270 days 
1105 . 

Total lluraber of 

15% 

14% 

16~ 

20% 

12% 

17% 

5% 

1% 

o~ Cases= 377 

. 

i) 
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1/1. CONCLUSION. 

• The preceding section sought explanations for the variance 

in guilty plea rates among defender agencies and in the character-

is tics of agencies with relatively high and low guilty plea rates. 

• These characteristics are associated with guilty plea rates to the 

extent that they are combined as descriptive dimensions of a 

defender agency. 

• No one characteristic accounts for an agency's guilty plea 

• 

• 

• 

• 

• 

• 

• 

. 
rate. Rather, as aggregate descriptions of defender agencies, they 

provide a picture of thos~ agencies which sue the guilty plea most 

frequently. These characteristics, staff size, caseload size and' 

staff resources, are not the causes of an agency's guilty plea rate, 

but rather, are contextual settings j,n which other phenomena ori-

ginate and interact to proc1uce prevailing gtlilty plea rates. In 

this section, the study has attempted to describe that context. 

The data continually indicate that the context consists of the 

larger defender agencies whose caseloads reflect the voluminous 

processing of criln.inal cases whose budgets provide for the funding 

of both staff attorneys and a wide variety of support. staff. t'7i th-

in these agencies, there is a relatively high guilty plea rate. 

Moreover, the plea negotiation process which precedes most 

guilty pleas has been among the more severely criticized procedures 

in the criminal justice system. Indeed, some would ~ntirely abolish 

the process. Even those who support such procedures have recommend-

ed substantial reform. 

In any event, the role of the defense lawyer is critical to 

the plea negotiation process and the defendant's decision to plead 

guilty. In this section, this study has attempted to illuminate 
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some of the characteristics that appear in defender agencies with 

relatively high guilty plea rates, as compared to defender agencies (p 

with relatively low plea bargaining rates, in order to better 

assess the process, and some of the reasons for it. 

In terms of trends, this study indicates the following: 

1. The governmental form of defender agency, the public defen

der, has its clients plead guilty in a higher percentage of cases 

than the private defender agencies, such as private corporations; 

2. Case load pressures have an impact upon guilty plea rates. 

That is, the greater the case load, the higher the guilty plea 

rate. 

3. From the defender-defense a,ttorney vie"l, 'the strength of 

the prosecution's case is the most impotant factor'in the attor-

. '1 23 ney's decision to advise h~s client to plead gu~ ty. 

4. Rural defender agencies have about the same guilty plea 

rate as urban defender agencies. 
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FOOTNOTES 

1. Santobello v. New York, 404 U.S. 257 (19 )J People v. Rhiebe, 
40 Ill.2.:l 565 (19 ). 

2. Bo~kin v •. Alabama, 395 U.S. 238 (1969). The prosecutor of 
Phl1adelphia at one time generally refused to plea bargain. 
People still plead guilty, but the guilty plea rate was approx
imately 32%. The National Advisory Commission on Criminal 
Justice Standards and Goals, "Courts," at 47. However, at the 
time of the team's visit to Philadelphia, the prosecutor's 
office had changed hands and plea negotiat.ions assumed the im
portance usually found in state courts. The prosecutor of 
Blackhawk County, Iowa, has also recently ended plea bargaining. 

3. The Other Face of Justice, National Legal Aid and Defender As
sociation (1973), reported that the 1972 defender survey had 
68.5% of all felony cases and 74.5% of all misdemeanors disposed 
of by guilty pleas. 

4. The President's Commission on Law Enforcement and Administra
tion of Justice, Task Force Report: The Courts, at 9 (1967), 
sets the guilty plea rate at "roughly 90%.11 'See also"Guilty 
Plea Bargaining: compro~ises by Prosecutor to Secure Guilty 
Pleas," 112 U.Pa.L.Rev. 865 (1964). 

5. Examples of \'lri tten materials which espouse the different views 
include: Wheatly, "Plea Bargaining: A Case for Its Continuance," 
59 1-1ass.L.Q. 31 (1974) (proponent) ; Alschuler, "The Defense 
Attorney's Role in Plea Bargaining," 84 Yale L.J. 1179 (1975) 
(opponent); National Advisory Commission on Criminal 0ustice 
Standards and Goals, Courts (1973) (opponent); Gallagher, "Judi
cial Participation in Plea Bargaining: A Search for New Stan
dards," 9 H.Civ.Rts./Civ.I,ibs.L.Rev. 29 (1974) (reformer); Note, 
"Restructuring the Plea Bargain,." 82 Yale L.J. 286 (1972) (re
former); "The Unconstitutionability of Plea Bargaining," 83 
Harv.L.Rev. 1387 (1970) (opponent). See Santobello v. New York; 
404 U.s. 257 (1971), where the present United States Supreme' 
Court Justice finds the process of plea bargaining essential. 
See also New York State Commission on Attic~i at 30-31 (1972). 

Most reformers of the plea bargaining process suggest that it 
be made into a mor~ formalized part of the normal course of the 
proceedings, with the bargaining stenographically transcribed, 
and if not the entire bargaining process transcribed, then at 
least the agreement transcribed. See Ill.Rev.Stat., 1977, ch. 
110A, sec. 402, "Commentary;" and National Advisory Commission 
on Criminal Justice Standards and Goals, Courts, 3.3, and "Com
mentary," at 52-53. American Bar Association Standards Relating 
to Pleas of Guilty, 1968 •. 

6. People v. Whitfield, 239 N.E.2d 850 (Ill. 19 ). 

7. Santobello v. New York, 404 u.s. 257 (19 ). See also Kittel, 
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"Defense of the PO'V'ler: A Study in Public Parsimony and Private 
Poverty," 45 Ind.L.J. 90, 110-112 (1970): "The Influence of the 
Defendant's Plea on Judicial Determination of Sentence," 66 Yale 
L.J. 204, 205-20 (1956); Alschu1er, A" liThe Defense Attorney 
Role in Plea Bargciining," 84 Yale L.J. 1179, 1248-56 {l975} .. 

8. Kittel, supra note 7, at 144-212. See also, Scott v. United 
States, 419 F.2d 264, 772 ( Cir. 1969). 

9. The Other Face of Justice, supra note 3, at 30. The percentages 
of guilty plea dispositIons are based on the reported caseload 
dispositions of 233 defender agencies. For rural. defender agen
cies, a total of 1012 misdemeanor cases were included in the 
calculation of guilty plea dispositions, and a total of 4748 
felony case dispositions were included. 

10. See Oaks, D. 1 I,ehrnan, W., "The Criminal Process of Cook County 
and the Indigent Defendant," 1966 D.I.L.F. 584, 614-57, for an 
attempted explanation of why clients of the Public Defender 
of Cook County, Illinois, plead guilty. However, in the view 
of one of the authors of this report, an attorney on the staff 
of the defender agency examined during part of the time period 
discussed, the authors ignored s·tructural changes occurring· 
in the de£endl.ar office at the time and the enormous pressures 
placed upon defender 1av~ers by the judiciary, who hire and 
can discharge the chief defender, to convince the defender's 
clients to plead guilty. See also A1schuler, supra, note 7, 
at 1206-70. . 

11. However, the definition of a conflict case may vary minimallY 
from locality to locality. 

12. 

13. 

nSee Wallace v. Kern 371 F.Supp. 1384 [E.D. N.Y. 1974] ~ in 
whi~h the U.S. District Court limited Legal Aid.so~ie~y ~aw
yers to 40 (pending) felony cases; reversed on. Jurlsdlctlon-. 
a1 grounds 481 F.2d 621 {2nd Ciro, 1974}, Ame:::ican Bar Assoc~
ation Standards Relating to the Defense Funct~on 1. 2 (d), p. 
178-179~ and. Ligda v. Superior Court) 5 Cal. App. 3d 811 
1970), in whic~it was stated that tte defender must ~ave tbe 
legal autho::ity to refuse additional cases at ~ny po~nt at 
which, in his opinion, adequacy of representat~on of accused 
persons '!,vou ld be threatened by addi t.ional case load . Also 
see, ABA St~ndards (The Defense Function) Sandard ~.2 (d), 
pp. 178-179; and NLADA Proposed Star~ards for Defender Ser-
vices, pp. 45-48. 

National Advisory commission on Crinlina1 Justice Standard~ " 
and Goals, "Courts, II p. 47. Prosecutc-rs in\IA.I:aska have clalmed 
that Alaska has ended plea bargainir,g. Black Hawk County, 
Iowa has also experimented with a no plea bargaining process. 
In both Black Hawk County Cl;nd Alask,~ criminal defendant~ 
still plead guilty. " 

f 

" 
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14. Oaks, D. and Lehman, U. SUPy'.:Ll'"loteIO,at'l23-728. "Remedies for· 
Renegad~ Plea Bargains in California," 16 Santa ClaraL.Rev. 
103 (1975), r"ll,", S" ~ ..... d to. See also Alschuler, A • 

. "The Trial Judges Role in Plea Bargaining, Part I," 76 Cal. 
L.R. No.7, pp. 1059-1154 (1960). 

15. Bo,ikin v. Alabama, 395 U.S. 238 (1969); North Carolina v. 
Al£reu,400 U.S. 25 (1970); McI1ann v. Richardson, 397 u.s. 
259 (1970) • 

16. See Lichtman, J ,.; "Constitutional Requirements of Appointed 
Counsel in the Guilty Plea Process," 7t.{P{~t . Alschuler, 
"The Defense Attorney's Role in Plea Bargainingll 84 Yale 
L.J. 1179 (1975j . 

17. Eisenstein and Jacob, Felony Justice, 1977. 

18. Alschu1er, A. , "The Prosecutoi's Role in Plea Bargaining" 
36 U. of Chicago L.R. 50. 

19. LaFrance, A. "Criminal De~ense Systems for the Poor" 50 
Notre D.L. 41, 51 (1975) i Wallace v. Kern,371 F.Supp. 1384, 

1388 (E.D. N.Y., 1974), reversed on jurisdictional grounds 
499 F. 2d 1345 (E. D . N. Y ., 1974) ~ 

20. Brady v. United States, 397 U.S. 742 (1970) i People v. Whit
Field) 239 N.E.2d 850 (Ill. 19 ). One would be hardpressed 
to find a more coercive set·ting than that presented by 
People v. Heiren?J 4 Il1.2D 131 (19 ), yet the plea has with
stood subsequent defense counsel attacks . 

21.· Lichtman, J. ,;; crl?'(~, at 80-90; Alschuler', "The Defense 
fl Attorneys Role in Plea Bargaining," '"p''''' I. ~ .• ? 5 a-L ?v> r -'- v\ 0 I "'-' , i 

22. Al~c~ul;r in "T.h~ Defense Attorney's Role in Plea Bar
gal.nl.ng, ~UpI"Ct l\O-te5,il t 1206-1255/ considers sys ternatic 
pressures along with more individua:istic, i.e. client 
and case pressure, in his work. Th(~ factors utilized 
here are tl:ose which .the team conceptualized based upon 
experience as being among the most important. 
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23. Finkelstein, "A Statistical Analysin of Guilty Plea 
Practice ir: the Federal Court" 89 HHrvard L.R. 293 (19'73) 
argues that a' significant namber of defendants pleading 
guilty or nolo contendre in federal court would have 
been acguited if they had gone to trial. One may also 
make the ccntinuing point that prosecutors will reduce 
the sentence of£er to one that cannot be refused where 
their case is weak, hence it is weakness of the case 
for the prcsecution that caused guilty pleas. However, 
that was nct the response from the defenders. 
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A"PPENDIX '1'0 CHAPTER V 

SUH~1ARY OF DOCKET DATA !.:-:J 
'fIlE EIGHT DEFENDER OFFICES 

• 

The docket data from each of the 8 d~fender offices reveals 

Table CI presollts • different guilty ~lca rates for each office. ~~ . 
r 

the guilty plea xates for the felony cases 'assigned to c<lch of the. 

8 defender offices. The £ates ra~ge from 13% in Baltimore County 

• (note, the % is to be questioned becaus~ of the smallness 9£ the 

N) to' 90% in ~neida County, Nevl York. A summary of .the judgmcnt~ 

and sentences for the, guilty plea disp'ositions in these 8 officc$ 

• £0110\15. Table Sl summarizes the data. 

1. BC!-ltirr<ore County. 

The one felony c~se that eventuated in a guilty plea disposi-. \ ' tion was a guilty on some counts but not guilty on other COUlltS. 

The defender client received probation in exchange for the guilty 

plea . 

• 2. Lousivillc, Kentucky 

The Public Defender Office in Jefferson County (Louisville), 

l<cntuck.y disposed. of 29 cases, or 53%, of its felony casclo<lc\ through , 

• 

• 

• 

gtii1ty pleas in ~he docket sample of cases. An overwhelming 97\ 

of these guilty pIcas were to the or~ginal'of£ense charged ag~in~t 

the accused. One defendant, or 3%, pled guilty to a lesser 

. ._--_._---_. -- .... ,. .. ~ 
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B~lti:::o:.-c, l-!d. 

Lo'..!;'svillc, r~1'" 

r~il'::'Gclphia, Fa. 

Las 'lcg~~, Nev. 

:·:cnte!'"c~r'" , Ca. 

Colp .. -:-.!:n;s, O. 

Ol1.~la~d., Ca. 

Utica, N .. Y. 

':i:o~al Cases= 

• 

Guilty as 
: Charged 

-
97lls 

12% 

45% 

15% 

"12% 

17% 

-25% 

157 

• • • • • 
TABL!:; 57 

FL~al Charge and Sentence for Guilty Plea Dispositions 
for each Do~k~t S~mple 

Final Charge 
, I 

Dropped Dismissed Lessor I Pro-
Counts Charges Offense pation 

50% 50% - 100%(2) 100' 

- - 3% lOO~(29~1 15% 

42% 39% 7% 1009';(9:) ~ 
12% 21% 22% 100%(117) 

I 62% I 
I 

26~ 26% 33% 100~ (130) 
I 62% 

3196 3H 26% 1009.; (51) 53% . 
36% 34% 13% 100% (114) II 70% 

9% % 57% 100% (82) I 58% , 

112 158 143 616 II 
26:; . 

-' 

• • • 

Sentence 
lncar-

ccration 

- lCO'5 (1) 
I 

85~ 100't{27r 

~O~ 100\ (52) 

38~ 100\ (91) 

38\ 100\ (95) 

~7% 100~ (34) 

30% 100'!; (74) 

42% 100~ (n) 

104 447 I 
. . 
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included offense. Eighty-five percent of the clients who pled. 

" • guilty received intarccration as a sentence; the remaining 15% 

received a probation sentence. 

3 • . Philudel~ia, Pennsylvania 

• In the docket sample of felony cas~s assigned to the Philadelphia 

Defender Association, 53 cases, or 59%, of them were disposed of 

through guilty pleas. Only 12%- were. gu::.l ty pleas to the origin,:ll 

.' charge; the remaining were. guilty pleas to lesser included offe:lses 

(7~) and guilty pleas to some counts, o':hers dropped (81%). HO:3t 

of the clients who pled guilty received probat~on as a sentence (60%) 

• compar~d with 40% who received a sentence of incarceration. 

• 

• 

• 

• 

• 

• 

4. Las Vegas, Nevada 
. . 

Ninety-four clients, or 63%, pleaded guilty' in the sample 

of felony cases taken fro~ the public defender office in Las·Vegas. 
. . 

Forty-five percent of the pleas were to the original charge 0here-

as 55% resulted in an alteration of the o~~ginal .charge: 22% ~ere 

pleCls to a l'esser included offens~ and 33% in-: 70lved the dropping 

of SaIne counts. The majority of clients who plead. guilty rece~ved 

'probation as a sentence (62%). 

5. Monterey, California 
. . 

The public defender offic~ in Monterey County disposed· of 

70% of its felony cases in the docket sample through guilty pleas." 

Fifteen percent were pleas to the original charge; 52% involve 
.' 

the dropping of some counts; and, 33% were pleas to a lesser in-

eluded offense. The majority of the guilty plea dispositions (62%) 

received a probation sentence, tlle others (3Dt), incarceration. 

It should be noted thnt in Californin, sentences nre set by Im1. 



• 

• 

• 

• 

- 142 -

• 

AD a result, ,there. is no direct sentencing bargaining, except [or 

probntnion. BaFgaini~g for il reduction of charges is I of courzc, 

undertilken I indirectly. This is a form of sentencing b.:u:gaining. 

G. Col nJnbus, " Ohi,o 

The Columbu~: public defender office ,.1isposed of 35 felony 

c~s~s, or 75%, of its total felony caselo~d in the sample through 

~Juilty pleas. Only 12% of the. guilty plea.s \'lere to the oFig,inal 

charge; the majozit~, 62%, involved the d~opping of some counts; 

and 2G% were to lesser included offenses. The majority, or 53t,' 

r~ceivcd a probation sentence. 

7. Onkland, California ---- ( 

i 
Tl~e public defender office in Oaklan,:l disposed of 114 felony 

cases, or 81%, of'its felony caseload in the dobket sample through 
. 

• guilty plcC\s. The majority of these, guilty.pleas, 70%, involved 

the dropping of sqme counts~ ",'hereas 17% \vere pleas to the original 

charge and 13% \\'ere to lesser in'cluded offenses. The vast majority, 

• 70~, of these clients who pled, guilty received probation; the 

• 

oth~rs, 30%, received incarceration. 

O. Uti~a, New York 

The public defender office in utica had the highest guilty 

plea rate for felony cases in the ~ocket' sample. ~eventy-four 

cases, or 90%, of the ofiice's total feldny caseload was disposed 

o of by guilty ~leas. One-fourth of them did so to the original 

chnrg6~ but the maj~ritYI 57%, pled guilty ~o a lesser includ~d 

offense. Only 18% of the guilty pleas involved the dropping of 

• !;C.'=tiC counts. The majority' of the guilty pIcas, SOt, resultc'd in 

l\ prob:: tion sentence • 

• 

:. 

!,I ,~) 
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CHAPTER VI 

THE GUILTY PLEA: ACTUAL CASE DISPOSITIONS· 

A. DESCRIPTION OF THE DOCKET STUDY. 

In Chapter V, the various characteristics of defender agen

cies with varying guilty plea rates were described. That chap-

ter discussed, through mail questionnaire data and field research 

observations; the different settings in which guilty plea rates 

increase or decrease. In this section, the perspective shifts to a 

description of actual guilty plea dispositions in eight localities 

in the country. Data gathered in eight docket studies are used 

to extend findings disclosed by the mail survey, and to provide 

additional information not elicited in the mail questionnaire. 

Data ,\,lere collected from the court dockets of eight jurisdic

tions '\'7hich utilize a defend~r office to provide defense services 

to poor people accused of crime. The defender offices are located 

in and serve the following areas: Columbus, Ohio; Jefferson County 

(Louisville), Kentucky; Oneida County (Utica), New York; Baltimore 

County, Maryland; Philadelphia, Pennsylvania; Clark County (Las 

Vegas), Nevada; Monterey County (Monterey), California; and Santa 

Clara County (San Jose), California. 

The original objective '\'laS to conduct docket studies in the sam 

sites chosen for the field research, all to be performed in advance 

of the field visits. However, docket studies were completed in 

advance of field visits. After the docket study in Alameda County 

(Oakland), California, a study.team field visit to Alameda Cnunty 

became impossible for reasons unrelated to this project. Santa 

Clara County (San Jose), California, was selected as a substitute, 
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but budget and time constraints did not permit a Santa Clara 

County docket study. Hence, there are eight docket studies and 

eight field trips, but only seven of them coincide; there is a 

docket study,· but no field trip, for A.lameda County, and a field 

trip without a docket study for Santa Clara County. 

All of the court systems from which the docket data was col-

lecte~ serve areas with populations of over 250,000 persons (See 

Methodology Appendix A and Appendix to Chapter V). The sites 

\'lere chosen wi th the obj ecti ve of providing variability as to guilty 

plea rate5 i as well as the degree of private bar involvment in pro-

viding non-fee defense services. Also, it was necessary for the 
I 

court records to be in relatively good order, the information to 

be relatively easily retrievable, and that there exist a spirit of 

cooperation from court and other personnel. The "sample" of loca-

tions was not intended to be representative of the universe of 

areas which employ the organized defender method of non-fee crimi-

nal defense delivery, but enough variation exists for the study to 

suggest a number of significant facts about the more urban defender 

agencies and the guilty plea impact and process. 

The data were gathered variously by law students, court employ-

ees and attorneys, who recorded the pertinent data from a random 

sample of felony cases which were completed at the trial court lev

* el in or around March of 1974. The first 150-200 felony cases 

which were completed, were examined to determine the following in

formation: pre-trial (jailor release) status and bail amount; 

* Completion here is defined as ~ispositions by either a guilty 
jUdgment and sentence, dismissals for any reason, or a not guilty 
judgment. The appellate .or col1ateral attack process "'as not. in
cluded, nor were trial court proc.eedings pursuant to a remand of 
the matter • 
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type of counsel (defender, appointed private counselor retained 

counsel); elap&ed times from arrest to sentencing; amount of time 

spent in jail awaiting trial court disposition; method of disposi-

tioni original and final cha:tges; judgment; and sentence. 

Pre-trial release status and amOl,mt of time in jail in the 

pre-trial stage are considered factors which have significant im

pact upon guilty plea rates,l and are facts relatively easily re-

trievable from most dockei; records. Type of counsel \vas examined 

to determine whether there was any correlation between type of 

counsel and plea bargaining rates. 2 Patterns in charge reduction, 

sentence reduction, or charges dismissed were examined to identify 

any differing conviction or sentencing patterns between contested 
3 

and non-contested dispositions. 

A total of 1326 felony cases emerged from the docket studies. 

What follows is a comparative analysis of methods of disposition 

(contested vs. non-contested), the pre-trial status of the accused, 

and the judgments and sentences for this sample of actual felony 

cases~ But first, the cases represented by the eight defender of-

fices are compared with those in which assigned private counsel 

provided representation. That is followed by summary description 

of the 679 felony cases assigned to and disposed of by the eight 

defender offices. And, finally, the impact of the guilty plea 

disposition on the clients of the defender offices is examined in 

light of charge alteration and ultimate sentencing • 
. ' 

Neither the sample of cases nor the data obtained on each case 

are intended to be exhaustive; the results apply to only those eight 

court systems from which the data was gathered. Generalizations to 

other court systems are nec'essarily suspect because of the varieties 
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of existing criminal justice systems, their practices and procedures, 

throughout the United States. Also, comparisons which include 

retained counsel are not included because retained clients have 

substantially different characteristics than appoin~ed counsel 

and defender clients, since it was impossible to weigh those dif-

ferences in characteristics for a meaningful comparison of attorneys 

rather than of cases and clients. 

B. ASSIGNED COUNSEL VERSUS PUBLIC DEFENDER. 

In all but one of the sites used for the collection of the 

docket data, provisions existed for the appointment of private 

assigned counsel to non-fee criminal cases. The defender office 

serving Jefferson County (louisville), Kentucky, is appointed to 

represent all non-fee criminally accused persons. In the event of 

conflict-of-interest situations, a different public defender attor-· 

ney was assigned to each co-defendant.
4 

In extraordinary cases, 

the Jefferson County Public Defender would aJ.so call upon private 

attorneys \>lho were personal friends and induce them to represent 

a conflict client for little or no fee, but on a non-~ppointive 

basis. That situation would not be disclosed by docket entries. 

In any event, because there were no identifiable appointed private 

counsel cases in Jefferson County; Kentucky, this section's com-

parison of defender and assigned counsel cases will therefore uti-

lize only the :dockets of the other seven sites. 

1. Distribution of Case Sample Across Types of Counsel. 

Defense counsel was present for each of 1326 .felony cases in 

the docket sample of cases. The defender offices (8) provided re

presentation in 51% of these felony cases; assigned private coun-
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sel were appointed to 8% of the felony cases; and 41% of the felony. 

cases were ones in which the accused hired a private attorney. As

suming that these 1326 felony cases are representative of the usual 

felony caselqad in the eight sites, an indigency/eligibility rate 

can be developed by combining the defender and assigned private 

counsel cases into the total felony cases requiring non-fee crimin~l 

defense services. Thus, in the eight sites studied, 59% of the 

total felony caseload in those areas was provided with non-fee 

criminal defense services. 

However, the rate of eligibility for non-fee defense services 

fluctuated considerably arnongthe eight sites, as illustrated in 

Table 58. 

( TABLE 58 ) 

In felony matters, only 29% of the cases arising in Louisville, 

Kentucky, required the appointment of the public defende~ off~ce5 

(there are no provisions for the appointment of assigned pri.vate 

counsel), whereas 88% of the felony cases in Monterey County, Cali

* fornia, required the appointment of the public defender office. 

(8l%) or assigned private counsel (7%) • Combining the appointments 

of defender office and assigned private counsel, the eligibility 

rate for non-fee defense services for the remaining six areas is 

as follows: Baltimore County, Maryland -- 30%; Columbus, O~io 

41%; Utica, New York -- '64% (there were no appointments of private 

Observations and interviews' led the study team to the opinion 
that the appointed yariations between Jefferson County and Honte·
rey County were the result of extraordinary reluctance of Jeffer
son county judges to find' accused persons without counsel eligi
ble for appointed counsel. 
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TABLE 58 
Ra'l:.e of Eligibility for 

Non·-Fee Criminal Defense 
Services in the 8 Field Sites 

Asslgned 
Site Defender Counsel 

Louisville, Ky. 29% --

Baltimore Coun-
ty, Md. 5% ~!3% 

Co1urnbus I Ohio 37% 4% 

Philadelphia, Pa;. 58% 7% 

-
Utica, N.Y. 64% --

Monterey, Cal. 81% 7% 

Las Vegas, Nev. 79% 2% 

Oakland, Cal. 63% 17% 

51% 8% 

Retalned 
Counsel Tot3.l 

71% 190 

70% 193 

59% 129 

35% '168 

36% 129 

12% 

~ 19% 192 

. 
20% 153 

41% 1326 

\ 
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assigned coun~el ·in the sample of felony eases for this area) : . . 
Philadelphia, Pennsylvania -- 65%; Oakland, California -- 80%; and. 

Las Vegas, Nevada -- 81%. 

2. ,Comparative Pre-Trial Status. 

The clients of the seven defender agencies are more likely 
. 

to begin their movement through the criminal process in jail than 

are the clients of assigned private counsel and retained counsel. 

Fifty-three percent of the defender clients were detained while 

awaiting disposition compared to 46% of the clients of assigned 

counsel and only 14% of the clients of retained counsel, shown in 
Table 59. 
If incarceration in the pre-trial stage does influence the accused 

person to plead guilty, it would seem to follow that in the sample, 

retained counsel "lOuld have a much lmver guilty plea disposition 

rate than defender or appointed couns~l. 
( TABLE 59 ) 

A related finding is that wLile bail amounts in the sample 

ranged from less than $500 to more than $5,000, some 66% of t~e 

defender cases had bail set in amounts exceeding $1,000., It is 

not difficult to put this fact together with the inability of poor 

people to raise large sums of money, and come up with a high rat>:d 

of pre-trial detention for defender clients. It is clear that the 

defender offices' clientele is more likely to be detained before 

disposition. However, it is not at all clear that this shO.1ld be 

the case as a matter of law$ 

Principl"es of equal' protection would seem to require that mon

ey bond should not stand as an unconquerable obstacle to poor peo

pleI' since affluent persons find money bond to be no obstacle at 
6 all. Of course, judges may impose conditions for pre-trial. re-
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TABLE .5q 
'rype of Cou.nsel by 

Pre-Trial Status of Acc-lsed 

(649) 

Defender' 

C] 

Assigned 
Counsel 

Out of Jail J:n Jail 

Retained 
Counsel 

(490) 
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lease to assist in assuring the appearance of the accus.ed and his 
. . 

submission to court orders. But if the accused is too poor to 

deposit a money bond; then alternatives to money bond should be 

'1' d 7 utl. l.ze • 

This, however, does not appear to be the case in the sample 

of situations examined here. In fact, the clients of the seven de-

fender offices comprise 75% of the jail population in the sample 

of cases; 10% are assigned-counsel clients and the remaining 15% 
.i l 

are ·the clients of retained private counsel. This is illustrated 

in Table 60. 

TABLE 60 ) 

3. comparative Methods of Disposition. 

As Table 61 illustrates, the assigned private counsel in 

the seven jurisdictions exhibit a lower rate of guilty pleas than 

the defender grouPi thus,while the defenders disposed of about 2/3 

of their cases through guilty pleas, the assign~d counsel disposed 

of about half of their cases this way~ Trial rates are very dif

ferent: 26% for assigned counsel, and only 13% for defenders. Dis

missal rates for the two types of counsel are roughly 'equivalent 

(18% for assigned counsel, 17% for defender) • 

( TABLE 61 ) 

~r:hy would assigned counsel take cases to trial twice as of-

ten as their defender counterparts? Some observers have offered 

reasonable suggestions: Oaks and Lehman, for example, hypothesize 
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TABLE ·60 
Dcfender Cases, as Proportion of. 

All Iw-Jail Case!. 

D . tcfendcr 
. In-Jail Cases 

1".ssig~ec1 CO\1nscl 
1 n-Jail Cases 

"f,Qtained counsel 
] n':"Jail Cases 

'Iotal Tn-Jail 
Cascs~' 460 

TABLE 6/' 
Comparative Nctho1s of Disposition for 
Assigned Counsel and Defender Cases 

D 
~ 
~ 

Guilty P:' eas 

Jury Tri.\ls 

R=~ Bench Trials 

IITllI] Dismissaj s 

Assigned 
Counsel 

Public 
Defender 
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that defenders have a higher guilty plea rate because they have a 

more thorough screening procedure than the typical appointed law

yer who must rely on much less experience with the kinds of cases 

and clients that the defender sees every day.S Hen~e, defenders 

would try only those few cases in which ~here was a genuine factual 

issue, because of their ability to realistically assess the defen

sibility of ~ case. The defender la~7er, according to that theory, 

is then able to alternately take advantage of the concessions 

available to his/her client through the plea bargaining process. 

Moreover, as the docket data indicate as illustrated in Table 62, 

the assigned counsel in the sample are appointed to a larger pro

portion of the more serious offenses of homicide and rape. These 

more serious offenses are more apt to eventuate in a trial disposi-

tion, as illustrated in Table 63. This tends to indicate that the 

assigned counsel may be appointed to the cases that are more, likely 

to go to trial because the sentence, even in a plea bargain situa-

tion , will be so long as to cause the defendant to take his chances 

at trial. 

TABLE 62 ) 

( TABLE 63 ) 

Oaks and Lel~an also indicated, in their study of one,system, 

that this screening differential would make one expect a higher 

acquittal rate for the more cautious defenders than for the assigned 

counsel. Such was apparently the case in the site they studied, 

Cook County, Il1inois,9 and it is also confirmed in the present 

study. On the occasions when defenders went to trial, 31% of 
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TABLE 6'1 

It 

comp~rntive Pcrcentage5 of Caseloads 
Represented by Each Offense 

" of li. of Assigned 
Defend(~r Cases counsel Cases 

-
lIomicide 1.8\ 6.5\ 

(12) (7) - '4.6% 
Rape 2.7,*, . 

(18) (5) 
, - :!1.3% 

Robbery 15.2% 
(103) (23) . 

Aggravated. AssaJlt 8.2% 8.3% 
(56) (9) 

, - :.3.3% 
Burg li!l:Y 22.4 

(152) (3G) 

Thcft 23.4% . 4.G% 

(159} (5) 

narcotics 13.5% l5.7% 
(92~ (17) 

Al1,Others 12.8% . 5.7%' 
(13?) (6) 

"rotal 100% 100% 
. (108) "(679) 

Tl\.BLE b3 
CompCl.l:ative Guilty Plea Rcitcs for 

Assigned Counsel and Dofender 
"Nore" and "Less" SOri0tlS Cascs* 

More Serious Less Serious 
Charges Charges 

---' 

A5sig;1ed Counsel i 

F.'I..eas 65:6% I 68.5\ 

'Il:ials 34.41- I 31.5% 
. 
Total 100% I 100% 

(29) I (54) , 

DC!f~nder 

Pleas 74.8\ 86.4\ 

Trials 25.2\ 13.6\ 

Total 100\ 100% 
(119) , (4213) 

t/rI"~ 
1: }1ore £eriou5 inclUdes\.homicide, rape, robbery. 

Less serious incluues aggravated assault, burglary, 
, " theft, n,arcoti,?s, and other. 
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their clients were found not guilty, while assigned counsel obtained 

not guilty judgments in 26% of their trial cases, as shown in Table 

64. While this difference ~s not substantial, it is suggestive 

of some phen0mena at work in the system, one of which could well 

relate to differing degrees of accuracy in screening cases and bet- ' 

ter judgment on which cases should be contested and which cases 
10 

shoulq. not. 

TABLE 64 ) 

Another study attributes stability of courtroom personnel to 

high guilty rates, that situation in which the prosecutor and de

fender are regularly assigned to the same courtroom over a period 

f t ' 11 o l.IrIe • That was the method of defender assignment in Jeffer-

son County and Monterey County. 

The reader should be reminded that in the final ana;tysis, it 

is the defendant who pleads guilty. The lawyer, at best, can 'in

fluence that decisiona The influence may range from little to great 

The weight of the lawyer's influence will depend on a variety of 

factors including, but not limited to, the confidence of the client 

in the lawyer, the strength of will of the defendant, his indepen-

dent perception of his guilt or innocence, the client's opinion of 

his chances in a contest, and his conceptualization of a good sen-

tence arrangement. 

Moreover, in Part 2"above, it was noted that the clients of 

defenders were more likely to be incarcerated in the pre-trial 

stage than the clients of appointed counsel. According to some 
12 

observers, detained clients are more likely to plead guilty." The 
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TABLl-! 6'1 
Comparative Acquittal Rates 

• 

l:'or Defender and Assigned Counsel Trials 

Defender 
Tdals 

-
Assigned 

Counsel 
~ria1s 

of Nol1GUILTY 
Judgements EU-::: " ...... ..: .O:_ .•• J. 

Combined 
Trials 

% of GUITJr'i 
Judgements 

(102) 
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apread between incarcerated defender clients and appointed-counsel 

clients is 7%, shown in Table 59, while the contest/guilty plea 

spreaq between defender clients and assigned counsel clients is 

over 14%, shown in Table 61. The greater percentage of incarcerated 

defender clients may account for some of the difference in the 

guilty plea rate between defender clients and assigned private 

counsel clients. 

4. Comparative Caseloads: Different Counsel for Different 
Offenses. 

In the seven docket ~rumples of felony cases, assigned counsel 

provided representation in a higher percentage of the three "more' 

violent felonies" (homicide, rape I robbe.ry), as o.pposed to felonies 

that involve crimes against property (burglary, theft), that did 

the defenders. Table 62 indicates that violent felonies constitute 

nearly 7% of the total assigned private counsel caseload, while 

they represent only 2% of the defender cases. This tendency con-

tinues through all the crimes involving some form of violence. 

The difference is more drama·tic when homicide and rape are 

set apart from other crimes: some 11% of assigned private counsel 

cases are in this category, whereas only 4.5% of defender cases are 

of this type. In relative terms, the assigned private counsel in 

this sample undertook 2 1/2 times as many of the two most violent 

crimes as the defenders. 

5" Who Tries More Cases? 

Table 63 illustrates that.defenders show a marked tendency 

to take more of their very serious cases to trial (trial rate of 
'. 

25%, excluding dismissals) and to settle more of their less serious 
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cases through guilty pleas (trial rate of only 14%, excluding 

dismissals). 'But the assigned private counsel do not behave simi

larly; irrespective of the seriousness of the charge, assigned 

counsel will contest about 1/3 of their cases (excluding dismissals) 

However, overall data accumulated here tend to confirm that 

assigned private counsel represent clients who contest a higher 

percentage of cases than defender clients. The data suggest at 

least two reasons for this phenomenon: (l) a higher percentage of 

defender clients are incarcerated in the pre-trial stage than as

signed counsel clients; (2) a higher percentage of assigned coun~ 

sel cases involve the more serious crimes than defender cases. 

Incarceration leads to guilty pleas because the incarcerated 

client has become acclimated to the loss of his freedom. Thein

carcerated client has lost his job, been separated from family, 

friends and neighborhood. The conviction that follows a guilty 

plea results in much less of an abrupt, traumatic change in status 

than for the free defendant awaiting trial. Moreover, the time 

spent in jail awaiting trial is frequently crediteq toward the 

sentence either as a matter of law or taken into consideration by 

the judge when imposing final sentence, so that a substantial por

tion of the sentence may have been served by the time final sen

tencing occurs. Indeed, the sentencing proceeding may result in 

the end of incarceration for the jailed defendant awaiting trial, 

but the beginning of incarceration for the free defendant awaiting 

trial. Also, there is the hopelessness and d'epression common among 1 

jailed defendants that destroys any combative spirit he may have 

had before incarceration~ Hence, the pre-trial status of the accuse 

may be a critical factor as to wheth_er or not he pleads guilty or 



• 

• 

e, 

• 

• 

• 

• 

• 

• 

• 

- 154 -

contests the case~ 

The seriousness of the charge may also have an impact upon 

wheth~r a defendant contests a case or not. A less serious case 

is more likely subject to probation, or is amenable to a time-

considered-served type of sentence than a more ~erious charge. 

A serious charge may require a substantial sentence of incarceration I 

even with a relatively good plea bargain arrangement. Hence, it 

may follow that the accused will feel he has little to lose by 
-

risking a still harsher sentence after a guilty judgment in a con-

tested matter. The bette~ part of his life will be wasted in pri-

son in any event, and he may as well take his chances on a not 

guilty verdict. 

The point is that variations between assigned~private-counsel 

client guilty plea rates and defender client guilty plea rates may 

be a result of differences in key characteristics of clients and 

cases assigned to defender and assigned private counsel, rather 

than in differences between the way lawyers from each system ap

proach their cases. It may not be, as Lehman and Oaks suggest, 

that a defender's experience enables the defender to more select

ively choose whether to contest a case, for the final decision to 

plead guilty or contest a case is the client's, not the lawyer's • 
• 

Moreover, there is no reason to believe from the cities visited 

that defender lawyers are more experienced criminal practitioners 

than assigned private counsel. Hence, it should follow that the 

characteristics of the client and his case are more important than 

whether assigned private counselor a defender is the lawyer. 
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C. COMPARATIVE SENTENCING -- ASSIGNED PRIVATE COUNSEL/DEFENDER. 

The docket study has provided data as to the relati(·te fre

quencies of probation and incarceration, for both trials and guilty 

pleas. For both types of counsel and for all manners of disposi

tion, probation occurs more frequently than incarceration, as 

shown by Table 65. 

Observi~g guilty pleas only, the result for defender clients 

and assigned private counsel clients is ab4ut the same: both the 

defender and assigned private counsel obtain probation in over 

half of their guilty plea cases. However, the clienta of assigned 

private counsel and defenders are not receiving similar probation 

sentences for guilty judgments after trial. The clients of defen

ders are more likely to be sentenced to a period of incarceration 

after a contested trial than are the clients of assigned counsel. 

Or, to put it the other way, assigned private counsel are equally 

successful at obtaining probation for their clients, regardless 

of whether they contest or plead guilty, and they are more success

ful at obtaining probation after a contested trial than the clients 

of defenders. This .result is even more noteworthy when one con

siders that assigned private counsel receive a higher percentage 

of serious cases than do the defenders. 

( TABLE 65 ) 

An obvious e~planation for this finding wa's not detected by 

the study. However, case screening may playa role. ~llien the de

fender loses at trial, it may be that the client (as well as the 

charge) is not suited for probation at all, and this unsuitability 
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Tl\I3LEM, 
Comparative Rates of Probation.and Incarceration 

F~r Assigned Counsel and Defen1er 

.. -- ... . . % of Cases % of Cases . Receiving Receiving 
.. Probation In'carcer a tion 

Pleas . 

AppOinted Counsel 52.8% ..47. 2~o . 
(28) (25) 

Defender . 56.9% 43.1% 
(244) (185) . 

r--' - _. 
'rria1s 

1\ ppo i1) t: e cl Coun,scl 52.9% _. 47.1% 
(9) (8) 

Defender 37.5% 62.5% 
'{18} (30) 

•. _-----------.. - -- '- ....... - .. ....... . ... - --... _. ....... .. -... .. . - -- .-. ----- -.. --- ... ~- ..... - ... - .... -

• 

• 

• 

Total 

100% 
(53) 

.100% 
(429) 

100% 
(17) 

100% 
(48) 

. . ...... _----_ .... - "".-
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was the reason for not p1E~ading guilty in exchange for a probation 

sentence in the first place. It was noted above that a higher pro

portion of assigned-counsel clients are free on bond than defender 

clients. The free status may result in the defendant being pro

bat.ionable where he would not have been probationable had he been 

incarcerated. 

A defendant free in the pre-trial stage may have a' job and. be 

able to support his family; he may have undertaken a community-based 

rehabilitation program, such as alcoholics anonymous, drug therapy 

l ' d' , f ff" 13 H or counse ~ng; an g~ven s~gns 0 a ~rmat~ve response. owev~r, 

the percent difference between probation sentences for private 

assigned--counse1 clients over defender clients is much gre·at.er than. 

the percent difference of defender incarcerated clients i~ the 

pre-trial stage over assigned private counsel clients •. Thus, fac

tors other than pre-trial incarceration. status must be at work. 

Other explanations concern the possible differential treat

ment afforded assigned private counsel on the basis of several fac

tors. Becaus'e assigned counsel are appointed to a much lower pro

portion of the indigc·,\t cases (except in Baltimore County), their 

appea,rance in court is rare. Also, since indigent cases are usu-

ally not randomly distributed among defenders and assigned counsel, 

the nature of each group's caseload is quite different. Another 

significant ingredient may be the fact that assigned cou.nsel are 

private practitioners, professionally and logistically s~parate 

fI:"";'i;;::l the day-to-day operation of the justice sys1:em. Because as

signed counsel are exceptional in the sample of c~ses, the justice 
, " 
, " system may react differently to them by showinf)a lesser reluctance 

to grant probation after a trial. Finally, defenders usually have 
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a higher percentage of the court's assigned clients than assigned 

private counsel. Also, a defender will usually have a ·very large 

number of cases, while an assigned private attorney will have 

relatively f~"'l cases, though in the aggre.!gate, tne assigned counsel 

system may have as many cases as the defender agency. 

Many in the criminal justice system believe that it is essen

tial to terminate a very high percentage of criminal cases through 

. 1 1 b 1 . . d 14 d' "". d . . gu~ ty peas . ecause resources are . ~m~te, an s~nce t<· ~n ~v~-

dual defenders are the ones who are in court every day wi 1:h incU-

gent clients, the individual defender must have his clients plead 

guilty in a high proportion of his cases~ nence, it becomes ne

cessary to harshly punish a defender client who is found guilty 

after a contested trial to discourage too many- contested matters I 

by the defender who is constantly before the court on behalf of 

indigent clients. On the other hand,. the assigned private counsel 

has only an occasional indigent case. Punishing his client for 

contesting a case will be relatively useless, since the next assign-

ment of another case will L~ weeks or even months away_ 
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FOOTNOTES 

1. Wallace v. Kern, 321 F.Supp. 1384 (E.D.N.Y. 1974), reversal on 
jurisdictional grounds. American Bar Association Standards Re
lating to Pre·-Trial Release, pp. 23-25. "The Effect of Pre
Trial Detention," 39 N.Y.U.L.Rev. 641 (1964). " 

2. Oaks, D., and Lehman, Wo, "The Criminal Process of Cook County 
and the Indig'ent Defendant," 1966 O.I.L.F. 584, 719-35.. See 
also, Alschuler, A.,""The Defense Attorney's Role in Plea Bar
gaining," 84 Yale L.J. 1179 (1975). See also Lehtinen, M., 
and Smith, G., "The Relative Effectiveness of Public Defenders 
and Private Attorneys," 22 NLADA Briefcase 1, 13 (1974), for 
an example of an effort to compare case results of private at
torneys with those of defenders. The study is limited to Los 
Angeles County, Ca+ifornia,- and does not distinguish private 
retained counsel from private appointed counsel. See also, 
Smith, G., and Wenda11 M., "Public Defender and Private Attorney: 
A Comparison of Cases, Ii 27 NLADA Briefcase 2 (1968). 

3. "Remedies for Renegade Plea Bargaining in California," '16 Santa 
Ciara L.Rev. 103 (1975). This is a wprk that .focuses upon the 
remedies available when there has been a breach of the agreement. 
The approach of the work is almost that of a civil contractual la, 
See also Lambras, "Plea Bargaining and the Sentencing Process," 
53 F.R.D. 509 (1971); "Plea Bargaining: The Case for Reform/" 
6 U.Rich.L.Rev. 325, 326 (1972). 

4. The Illinois Supreme Court has held that the Jefferson County, 
Kentucky, procedure does not cure the conflict. People v. Smith, 
37 I1l.2d 622, 230 N.E.2d 169 (1967). However, Ne\il York courts 
have held that a defender agency may assign different defender 
lawyers to conflict clients. People v. Wilkins, 320 N.Y.2d 53 
(1971). See also State v. Gal1a~her, 509 P.2d.B52 (Mont. 1973); 
Williams v. State, 214 So.2d 29 Fla. 1968); Kaczmarek v. State, 
155 N .l'1. 2d ;PI J (Wise. 19 "r) . 

5. The study team does not intend to indicate that this ~as the 
true indigency rate. In this regard, particularly l").ot~worthy 
are Louisville, Kentucky, and Baltimore County, Maryland. In 
Louisville, the judges put enormous pressures upon the accused " 
to retaiu their own attorneys and some private attorneys did 
provide minimal defense services for very modest fees. In 
the judgment of the team, if appropriate roe.asures for indigency' 
had been utilized, the appointed counsel rate would have been 
substantially higher. See National Advisory Commission on . 
Criminal Justice Standards and Goals, "Courts," 13.2, pp. 257-!58; 
American Bar Associa·tion Standards Relating to providing Defen~e 
Services, 6.1, pp. 53-55. See also discussion and cases t.herein, 
"Guidelines for Legal Defense Systems in the United States," 
Report of the National Study Commission on Defense Services, 
National Leg~l Aid and Defender Association, 1976, pp. 72-97. 
Baltimore County, Maryland, consisted of many of the suburbs, 
surrounding Baltimore City, and as a result, was a more affluent 
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area than is typical, which may account for the low rate of 
indig~ncy. However, certain practices of the defender also' 
reduced the number of appointed counsel cases. The defender, 
among his other responsibilities, assigned non-fee cases to mem
bers of the private bar. In many cases, he would not make the 
arraignment until approximately ten days after the arrest, all . 
lof which time the defendant was languishing in jail, in the hopes 
,that the delay would cause the defendant to pressure his family 
into hiring a lawyer for him. . 

6. United States v. Gaines, 449 F.2d 143 (2d eire 1971); Bandy v. 
United States, 81 S.Ct. 197 and 82 S.Ct. 11 (19~/). See also 
Tatev. Short, 401 U.S. 395 (19?v), and Williams v. Illinois, 
399 U.S. 242 (1~1). 

7. Pelletier v. United states, 343 F.2d 322 (D.C.Cir. 1965); 
United States v. Bronson, 433 F.2d 532 (D.C.Cir. 1970). For 
a general discussion on the topic, see also Singer, S., "Bond 
Motions from the Defense Perspective," Public Defender Source 
Book, Singer, ed., Practicing Law Institute, New York, N.Y., 
1976. 

8. Oaks, D., Lehman, ~'1. I A Criminal Justice System and the Indigent., 
Univers~ty of Chicago Press, Chicago, 1968. 

9. Oaks, D., Lehman, H~( supra note 2, at 719-30. 

10. See Leh'tinen, M., ?mi't;h, G., supra note. 2 ... See also LaFrance, 
A., IICriminal Defense Systems for the Poor," 50 N.D.L.Rev. 411, 
465-70; Alschuler, A., supra note 2, for further discussion on 
the differences between retained counsel, appointed counsel in 
criminal cases and defenders. 

11. Eisenstein and Jacob,' Felonx Justice, 1977. 

12. See note 1, supra. 

13. Singer, S.' supra note 7. 

14. Santobello v. New York, 404 u.S. 257 (191 ( ) • 
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CHAPTER VII 

THE DEFENDER CASE PORTRAIT 

In this Chapter, the sample of 679 felony cases taken from 

docket entries in which the eight defender offices provided repre

sentation will be described. The retrievable data from the docket 

entries of these felony cases includes the original charge; the 

elapsed time between the arrest of the accused and his first court 

appearance; the method of disposition (contested vs. non-contested 

cases) judgments and sentences; and the total amount of time that 

cases remained in the system. 

The purpose of examining these factors is to arrive at some . 

assessment of the quality of defender services from a relatively 

quantified measure. Time of entry into a case by ,a defense lawyer 

is considered to be of importance in assessing the quality of the 
1 

legal defense. Other indicators of quality of legal service sur-

face in such factors as sentences, probation rates and acquittals. 

While these factors are not definitive of the question of quality 

of service, hopefully some pattern will emerge that will permit 

analysis. 

A. ORIGINAL CHARGE. 

The most frequently occurring original felony charge f·or de

fender cases in the docket sample is theft (23.4%), which is fol

lowed closely by burglary (22~4%); then, robbery (15.2); narcotics 

offenses (13.5%); aggravated assau1t(8.2%); rape (2.7%); homicide 

(1.8%); and all other offenses, (12.8%). The more violent crimes 

against a person (rape,'homicide) constitute onl~ 4.5% of the total 

defender caseload. 
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B. ELAPSED TIME BE~lEEN ARREST AND FIRST COURT APPEARANCE. 
---------~--~--------------------------~--------~~~~ 

According to Table 66, 72% of all defender cli~nts wait up 

to three days f~jm their arrest to their first court appearance. 

Since a majority of defender clients spend that waiting period in 

jail, one might be tempted to assume that the jailed clients would 

have a shorter wait between arrest and their first court appearance 

than ~onded ones. But such is not the case, for when pre-trial 

status and elapsed time between arrest and first court appearance 

are compared in Table 67, the relationship is reversed: bonded cases 

are the ones most likely to have the shortest waiting period from 

arrest to first court appearance. Thus, whil~ only 24% of the 

jailed clients are brought before a judge within one day after ar-

rest, 45% of the bonded clients have their first court appearance 

within one day after arrest. It appears to be an example of those 

in a more fortunate position having better treatment from the sys-

tem than the less fortunate, even among the defender age!lcy clien-

tele. 

( TABLE 66 ) 

( TABLE 67 ) 

Because the sample merges data from eight localities, it con-

tains a mixture of different statutory and case law on matters 

like bond, speedy hearings and attorney appointment procedure. 

This legalistic heterogeneity may be a factor among ethers centri-

buting to these results. For the present, the sample of cases 

shows that defender clients are usually in jail awaiting disposition 

and are spending a longer time between arrest and first court ap

pearance than other defender clients who are out of jail while 

awaiting disposition. 
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!l'MI,r:: I.. 
Elap~cd ~ime Between Arrest and Fir~~ 

Appe~rance, for Defender Cases 

D 

~ 
~ 

Hithin 24 hours 
of arrest 

1-3 'd,ays after 
arrest 

Mo,';'e than 3 days 
nfter arrest 

. Total Number of cases= 650 

TABLE 67 
P~e-Trial Status as a Factor in Elapsed 
,Time from IlXrcst to First Apeearance 

£or Defender Cases 
. 

I>ength of Time 
from l'J"rest. to % In Jail .. ·Ont of Jail -u 

First Appearance 

l'lithin 2<1 hours 
. .. 

of Arrest 24% 45% 

1-3 cc:.ys after .. 
lIXrest 44% 3~;% 

. 
Hore than 3 days 

after Arrest 32% 22% 
(329) (29-1) 

.. -

.. 
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C., METHOD OF DISPOSITION. 

Table 68 illustrates that 69% of all 'defender cases in the 

. docket sample are disposed of through guilty pleas, and that dis

missals are the second most frequent disposition (l?%). On the 

other hand, 13% of all the defender cases in the docket sample are. 

contested dispositions. Ei',;;ht percent of them are tried before a 

judge and 5% ,are tried before a jury. Accordingly, the data illus

trate that the non-contested disposition is the primary procedure 

used by the eight defender offices to dispose of their caseloads. 

Both of the non-contested dispositions, guilty pleas and dismissals, 

almo.st always arise out of the plea negotiation process. The less 

familiar dismissal can result from plea agreements in a variety 

of ways • 

( TABLE 68 ) 

First, when there are multiple charges arising from different 

and unrelated transactions against one defendant, the agreement to 

plead guilty to one.or more charges will almost always i.nclude the 

promise by the prosecutor to dismiss the other charges. Second, 

during the plea negotiation process, the defense lawyer may point 

out the weakness of the prosecutor's case, which if realized by 

the prosecutor, may result in dismissal. Third, a dismissal may 

reflect a plea agreement between the accused and the prosecutor in 

which the accused agrees to cooperate with the prosecutor in testi

fying against co-defendants in exchange for a dismissal. 

The data illustrate the important role played by the plea ne

gotiation process in. the criminal justice syst~n, at least among 
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TABLE6$. 
Methods of Disposition 

in Defender Caze~ 

D 
~ 
llllTIl 

Guilty Plea 

Dismissal' 

Bench Trial 

b;'7j Jury Trial 

Total NurnlJer of 
Cases= 661 

., . 

-_ .. ---- --------... __ ... -_ .. _- --.-- .. - . ..... - - .. 
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defender clients. 

D. JUDGMENTS AND SENTENCES. 

In the end, every ·defendant's principal concern is the judgmeni 

and the sentence if the accused is found guilty. The single most 

frequently occurring judgment in the sample of all defender cases 

is "guilty as charged" (28%), and the most frequently occurring 

sentence is .iprobation" (51%). As Table 69 demonstrates, the other 

kinds of judgments in the sample of defender cases are: "guilty on 

some counts" (26%); "guilty of a lesser offense" (2~~%};2 "dismissal" 

(19%); and "not guilty" (4%). Other than probation sentences (51%), 

41% of the defender clients received a sentence of imprisonment 

for a term 'of years; 4% were referred to an alternative-to-incarcera· 

tion program; and 4% received some other unspecified sentence. 

( TJ..BLE 69 ) 

The pattern changes in some informative "laYs when the judgments 

and sentences of guilty pleas and convictions following contested 

cases are compared. Convictions after trial resulted in guilty 

as charged 46% of the time, but for guilty pleas this judgment 

occurred only 35% of the time, as shm·m in Table 70. A guilty plea 

disposition frequently results in some alteration* in the original 

charge against the defendant. Conversely, the rate of probation 

rises when defender cases result in a guilty plea, but drops drama-

* Charge "alteration" includes a finding that the defendant was 
not guilty as charged -- the defendant was e{ther guilty of a 
lesser offense, or guilty on some counts, but not guilty on· 
some counts (some counts having been dropped). 
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TABLE 69 
Ju.dgml:nt!.: and Sentences in Defender Cases 

Judg-ments 
(673) 

§ Probat.ion 

.nrun. Incarc~ration 
1~.~.':~11\1 ternc..tive to 

Incarceration 

D Other 

IDm 
§ 

[D]] 
12..-:1 "'2 .: :" ~ 

D 

.. . 

Guilty as Charged 

Guilty on Som~ Counts 

Guilty of Lessor 

Dismissed 

Not G~ilty 

Sentences. 
(531) 

Offense 

• 
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tically when defende~ cases are tried. Probation is granted in 

57% of the defender guilty plea dispositions, but· in only 36% of 

the contested cases, as shown in Table· 71. 

( TABLE 70 ) 

( TABLE 71 ) 

E. AMOUNT OF TIME IN THE SYSTEM. 

Most defender cases in the sample were disposed of, from ar

rest to disposition, in less than 120 days. Twenty-seven percent 

of the defender cases ,..,ere disposed of in less than three months i 

25% were disposed of in between 90-120 days, and, 48% remained 

in the system for more than 120 days, as illustr~ted in Table 72. 

( T1U3LE 72 ) 

Felony cases which resulted in guilty pleas were disposed of 

more quickly than those vlhich went to trial. As Table 73 shm'ls I 

53% of the guilty plea dispositions in the docket sample were dis

posed of in less than 120 days, compared to only 39% of the trial 

dispositions. 
( TABLE 73 ) 

Thus, the docket data rather dramatically illustrate that in 

the localities examined, those who plead guilty receive consider-

ably more lenient treatment than those adjudged guilty after a 

trial. Criminally accused persons in the United States have a 

fundamental constitutional right to a trial. But they pay dearly 

when they exercise that. right and lose. 
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Comparative Rates of Charge Alteration 

For rled and Tried DEfender Cases 

(458) 

. -
Defender 

Pleas 
Defender 

TriaJ.s 

• 

(61) 

I 1 Guilty As Charged f I Guil ty of Lessor 
Offense 

... ; ..... . 
Guilty on Some Counts, 
Not on Otl1C.rs 
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TABLE 11 
Probation Rates i~ 

Defender Pled and TriedCnses 

• 

Defender 
Pled Cases 

Defender 
Tried Cases 

All' Defe.:nder 
Cases 

" 

D Probation 

IJr:~~ Incarcerntion 

.' 

(476) 

- ----------_.---.--._-----_ .... . 

.. 
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Elapsed Tim~ in Defender Cases 

D Cases completed in 
90 days or fevler 

Cases completed in 
90-120 da.ys 

Cases complet.ed in 
mor.e than 120 days 

Total Number of Cases= 652 
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ttT~~ 120 days or Z,1ore 

. . 

,. 



• 

• 

• 

• 

• 

• 

• 

• 

• 

•• 

• 

n 

- 165 

FOOTNOTES 

1. See Chapter VIII, infra. See also Chapter IV, suprae 

2. Guilty of a lesser offense may result because a charge includes 
all of the lesser offenses of that charge. For example, a 
single charge of murder includes such offenses as manslaughter. 
A charge of armed robbery will authorize a conviction for sim
ple robbery or theft, and so on. 

o 

. ) 
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CHAPTER VIII 

THE PUBLIC DEFENDER GUILTY PLEA DISPOSITION: CH,!\RACTl!:RISTICS 

In the preceding section, the purpose was to describe the 

total sample of defender cases, in fundamental terms of frequency 

distribution. But in the section which follows, the scope narrows, 

to examine the visible effects which the guilty plea disposition 

has had on these cases. In doing this, an effort is made to dis

cover the results of pleading guilty, in terms of both charge al

teration and sentencing. 

A. TYPES OF CASES BEING PLED OUT. 

Defender guilty plea dispositions occur with greater fre

quency among the less serious original charges (theft r narcotics, 

etc.) than among the more serious ori.ginal charges of homicide, 

rape, or robbery. This is illustrated in Table 74. For homicide 

and rape cases only, guilty pleas occur 38% of the time compared 

to all other felonies, which resulted in guilty pleas 85% of the 

time. Thus, defenders are taking more of their homicide and rape 

cases to trial (42%) than they are all other felony cases (15%). 

( TABLE 74 ) 

There are several possible explanations for what appears to 

be a greater willingness (or more accurately, lesser reluctance) 

of defenders to take their most serious cases to trial. One possi

bility has to do with the sheer number of cases'involved; it is ob

vious that homicides and r~pes are relatively rare in the sample 
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TlillLE 7'/ 
Defender Guilty Plea and Trial Rates for 
'"'Hore Serious" and "Less Seri!')us" Charges 

Less Serious 
(all others) 

. . 

o 
r:=gj 
~ 

.. 

l-lost Serious 
(homicide, rape, 

• only) 

Defender Trials 

Defender P).eas 

iHl 
Others 
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of defender cases. Together, they make up less than 5% of the 

charges. To the extent that the sample is representative, it sug

gests .that cases of this type are exceptional in the defender's 

caseload. Perhaps defender attorneys treat exceptional cases in 

exceptional ways, by not negotiating them, but by contesting them. 

Another possibility is that the more serious offenses of 

homicide and rape simply are not probationable. As a matter of. 

la~; and/or as a practical matter of fact, the state is precluded 

from offering a probation sentence to those charged with more 

serious felonies. Since the restricted concessions available to 

the state for serious felonies are not as appealing to the accused, 

a trial disposition may be more likely tp occur •. 

Also, from the tactical point of view, homicide and rape may 

be substantively more suitable for trials than are other crimes, 

because they are more defen~ib1e.*It would seem reasonable, 

then, to contest a larger proportion of the "more defensible" cases, 

especially given the higher penalties for conviction on such charges 

which often have mandatory minimum sentences. One former public 

defender has put it succinctly: "~Jhen the stakes are that high, 

you might as well roll the dice. n 

B. JAIL TIME FOR GUILTY PLEA DISPOSITIONS. 

The defender clients who are detained prior to the disposition 

of their cases are more apt to plead guilty than are clients who 

are not detained. Table 75 indicates that of the defender clients 

* with respect to homicide, the emerging availability of the death 
penalty may create in the future a greater reluctance to proceed 
to trial. 
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who plead guilty, 81% were detained prior to disposition, but of 

the defender clients who went to trial, only 67% were so detained. 

The detained clients-who pled guilty spent less time in jail before 

disposition than those detained clients who go to trial. 

( TABLE 75 ) 

As Table 76 indicates, 65% of the detained clients who pled 

guilty spent less than 120 days in jail, compared to 49% of de

tainee clients who went to trial. 

( TABLE 76 ) 

It is likely that the detained clients who pled guilty did so 

early in the proceedings in order to get out of jail sooner. If 

so, a system which detains its defendants prior to adjudication is 

probably promoting guilty plea disposition. 

C. ALTERED CHARGES IN PLED CASES. 

The alteration of charges against an accused, in the form of 

guilty of a lesser offense or guilty on some counts but not guilty 

on other counts, occurs with greater frequency among defender cli

ents who pled guilty. Sixty-five percent of all defender client~ 

who pled guilty received the benefits of charge alteration, com

pared with 54% of all defender contested cases. This is shown in 

Table 77. Not all guilty plea dispositions result in an alteration 

of the original charge, for in the sample of defender cases, 35%' 

of the clients who pled guilty did so to the original charge. 

( TABLE 77 ) 

tj 
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It may be that those guilty pleas where charges were not al

tered did not' carry severe enough penalties to require a reduction 
. . 

of the charge in order to secure a less harsh sentence, such as 

probation. Or, as in some jurisdic±ions, the alteration of charges 

is not necessary, since sentencing bargaining can result in reduced 

sentences. 

In California, for example, at the time of the study, the judge 

had no sentence discretion, other than as to probation or incarcera

tion for the time provided by la\,l for the crime for which the de-

fendant was convicted. Hence, if the sentence \'las not to be pro";,,, 

bation, sentence bargaining would necessarily have to be charge 

bargaining, for only by reducing the charge could the sentence. be 

reduced. However, when reduction is controlled by the seriousness 

of the origj,nal charge, a high proportion of the more seriou,s ort-:

ginal charges resulted in a reduction of the charge or the dropping 

of some counts. as indicated in Table 78. Alteration of the ori-

ginal charge occurred in 72% of the homicide, rape and robbery 

charges, compared with 64% of the other less serious charges. 
( TABLE 78 ) 

One may infer from this that part of the concession in exchange 

for a guilty plea was an alteration of the original charge by the 

prosecutor, and that the more serious the offense charged, the more 

likely such a concession would be made. And, it may be 'that pro-

secutorial overcharging made it possible to alter the original 

charge (reduction or dropping of counts) in exchange for a guilty 

plea, or to alter it in a trial that finds the defendant guilty 

of the charge that was actually committed. Overcharging is frequent· 

ly used to encourage guilty pleas, since it increases the risk of 
1 . 

a harsher sentence for the defendant who contests the case • . ,:::~.~~.~ (~}' 
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D. SENTENCING IN GUILTY PLEA DISPOSITIONS. 

As might be expected, probation is the most likely sentence 

following a guilty piea disposition that results in some sort of 

original charge alteration, as shown in Table 79. A probation sen

tence was given to 72% of the defender clients who pled guilty to 

a lesser included offense; to 57% who pled guilty after some counts 

were qropped; and to 49% who pled guilty to the original charge. A 

guilty plea to a lesser included offense increases the likelihood 

of a probation sentence. Yet, there is also a high rate of pro-

bation (49%) for defendants who plead guilty to the original charge. 

( TABLE 79 ) 

Part of the explanation may be in the nature of prosecutorial 

overcharging. Probation, as a matter of law or as a practical mat-

ter of fact, is only available for certain offenses and/or defen-

dants. If the original charge is probationable, the defendant 

need only plead to the original charge in order to obtain a pro-

bat ion sentence. The granting of probation may be viewed as enough 

of a concession by the judge and/or prosecutor, of course, when the 

charge is not reduced. A harsher sentence may be imposed if the 

terms of probation are violated. 

The defendant, on the other hand, when offered probation will 

usually not concern himself with the charge, and that offer alone 

will deter him from contesting the case, since it is likely that 

a conviction after trial would eliminate probation as a possible 

sen~ence. On the other hand, if the original. charge is of a more 

serious nature, and incarceration is the certain sentence after a 
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conviction at trial,. the defendant must plead guilty to a lesser 

included offense to obtain a less harsh sentence,' such as probation. 

~ven though a defender client receives an alteration of the 

original charge in exchange for a guilty plea, a sentence of in

carceration is still possible. Thirty-six percent of the defender 

clien·ts who pled guilty to an altered original charge (lesser in

cluded offense or the dropping of some counts) were sentenced to 

a period of incarceration. In the sample of defender cases, the 

more serious original charges are the most likely to result in an 

alteration of the origina~ charge··-- and are the most likely to 

receive a period of incarceration as a sentence. ; Even though a 

murder charge, for example, is reduced tp manslaughter in exchange 

for a guilty plea, incarceration is st.ill the most· probable sen'" 

tence. However, the reduced charges in these instances are likely 

to result in shorter terms of imprisonment than those available 

for the original charge and perhaps rnroe favorable treatment from 

the parole board. 

In the defender offices visited furing the field research, it 

was observed that probation was frequently used as an inducement 

to convince the defendant to plead guilty and that a probation 

sentence after a contest was usually not considered. Although 

contested cases are usually of the more serious type, as shown in 

Table 74, it remains 'that both serious and less serious cases are 

unlikely to receive probation following a trial conviction. Ac

cused persons who are not probationable, either ,because probation 

is not a lawful sentence for the offense charged, or because of 

the nature of the case and/or the personal history of the accused, 

will tend to contest their cases more frequently than accused per-
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sons who are likely card;dates for probation. 

E. PRE-TRIAL STATUS AND SENTENCING. 

Defender clients who begin the criminal process in jail pending 

adjudication will probably receive a sentence of incarceration if 

they plead guilty. Table 80 indicates that 60% of the defender 

clients who plead guilty while detained in jail receive~ incarcera

tion as a sentence compared with only 21% of the clients who pled· 

guilty and were released pending adjudication. Examined from anoth

er perspective, 78% of the coients who received a sentence of in

carceration after a guilty plea had been in jail awaiting disposi

tion; and only 38% of the clients who received probation after a 

guilty plea had been so detained. This is illustrated in Table 

81. 

( TP.BLE 80 ) 

( TABLE 81 ) 

The trend seems to be that the more serious cases of the 

defender are the most likely to be detained prior to disposition, 

as shown in Table 82. These detained clients are the most likely 

to plead guilty, and guilty pleas by detained clients will in 

all probability result in sentences of incarceration. By combining 

this with the fact that defender clients who are charged. with less 

serious offenses and are detained prior to adjudication are also 

likely to receive a sentence of incarceration if they plead guiJ.ty, 

the pre-trial status of defender clients emerges as one of the 

most important factors in sentencing. 

( TABLE 82 ) 
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Table 83 summar~zes the elements of a case which seem to 

affect the probability of a probation or incarceration sentence, 

and highlig~ts the importance of the pre-trial status of defender 

clients over and above the seriousness of or alteration of the 

original charge. 

TABLE 83 ) 

One can infer from this that those accused persons who are, 

suitable for pre-trial release are good candidates for probation 

they appear to be "reliable" persons. Essentially, the same group 

of defendants is being imprisoned before and afte~ conviction; it 

cannot be said with any certainty that a presumption of guilty 

always attaches to a person who starts out in jail, but the rela

tionship is too strong to igllore. The pragmatic defendant and de

fender attorney might put their best efforts into securing pre-

trial release as a means to probation for those cli~nts who want 

to plead guilty. 

F. CONCLUSIONS. 

The preceding chapter's review of data sheds some light on 

the guilty plea disposition process and the consequence di the guil

ty plea, or rather, the refusal to plead guilty. Most defender 

clients will choo\,e a guilty plE~a disposition over a trial •. First, " 

of all, they are likely to be in jail and it is to their advantage 

to plead guilty so as to shorterl. j ail time. Secondly, being in 

jail greatly increases the probability of a convicti0xf..nc1 an even

tual prison term, so that negotiating for reduced charges and pos-

I' 
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sible probation or a shorter prison term is an effective way for 

the jailed clients to improve their bad position. Third, defen-

der clients are less 'likely to receive a sentence of incarceration 

if they plead guilty than if they contest the case. Finally, it 

appears that charge reduction is more likely if a client pleads 

guilty. 

C,learly, a defendant who contests a charge incurs a substan

tial risk of a harsher sentence if convicted. The dat.a leaves one 

with the impression that the criminal justice systems examined 

are more adept at processing cases than at adjudicating facts and 

guilt or innocence. Of course, one may argue that the disposition 

of a case with a guilty plea is conclusive of guilt, while one canno 

be so certain from a trial result because of the frailties of evi-

dentiary, trial procedures and tactics. Yet, one sees that such 

matters as pre-trial status, kind of counsel and the seriousness 

of the crime charged are important factors in which cases are 

contested and '\vhich are not. It \'70uld seem that such considerations 

would be irrelevant on the issue of the truth or falsi.ty of the 

charge • 

In the entire foregoing discussion, no consideration was given 

to the guilt or innocence of the charged person. That, too, 

may be irrelevant, for if the defendant is convicted, his guilt 

becomes the operat:ive truth, even though the accused person did 

not commit the crime charged. 

Consider the irrelevancy of actual guilt or innocence to the 
2 

judgment of guilt in a fairly typical example: James Whitfield, 

charged with and convicted of murder. Prior to trial, the prose

cutor offered to reduce the charge to manslaughter wi'th a sentence 



• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

- 174 -

of probation. The minimum sentence at that time for murder was 
. 3 

14 years, without chance of probation. James Whitfield was 19 

years old at the time. What choice did he really have? Was not 

his guilt or innocence operatively irrelevant? The official reports 

are replete with similar examples, many of which have been approved 

. d 4 by the Un~te States Supreme Court. 

Yet the United States Supreme Court has also held that a cri-

mina1 defendant cannot be punished for exercising his constitution-

S .. . 6 
al right to trial or to appeal a defect~ve conv~ct10n. The Court, 

7 8 . 
in approving substantial reductions of charges or sentences ap-

pears to take the position that the greater sentence that could 

have conceivably been imposed had the accused been adjudged gu~lty 

after a contest would have been sentence warranted by the nature 

of the crime and the characteristics of the offender. 

But, we have examples of prosecutorial overchargi.ng, and sen

tencing discretion in the judiciary in many jurisdictions is extra-

ordinarily broad. In the real world it is virtually impossible to 

distinguish the exercise of sentence discretion from the infliction 

of punishment for contesting guilt.. The distinction can adroitly 

be drawn in the context of appellate review. However, in the con

text of representing criminally-accused clients on a day-to-day 

basis, it is a distinction utterly without meaning. Rewards for 

pleading guilty, punishment for being adjudged guilty after a 

contest, seem to be the core of criminal case disposition in the 

Uni ted. S ta tes • 
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CHAPTER IX 

CONCLUSION 

In the years since the 1963 United States Supreme Court de

cision in Gideon v. wainwright,l requiring counsel for almost all 

defendants in criminal cases, without regard to the defendant's 

ability to pay attorney fees, scant attent"ion f at best," has been 

paid to the quality of counsel. While this study does not, by 

far, provide the definitive answer to the question, it does reveal 

some facts which tend to indicate that the quality of +epresenta~ 

tion, at least for poor people, is not at a very high level. 

The inventory portion of this study, reported in Chapter III, 

indicates that many defender agencies have too heavy a caseload 

and too little support staff. There is a further indication that 

standards that set a specific number of cases, such as 150 felonies 

per full-time attorney and 400 misdemeanors per full-time attorney 

each year, are too high. There is further indication that a sig-

nificant number of defender agencies are not as able to provide 

the type of independent and vigorous representation which is re

quired by existing standards of the legal prOfes$ion.
2 

Chapter IV reveals that most defender lawyers undertake the 

representation of a client at a relatively late stage in "the pro-

ceedings. This factor will tend to have an adverse impact upon 

the quality of the defender agency's legal service. 

Finally, the study confirms that guilty plea rates are very 

high, and t~at defender clients who are adjudged guilty after a 

contest are generally sentenced substantially more harshly than 

defender clients who plead guilty. Also, for defender office"cli-
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ents, the sentence of probation is almost always dependent upon 

a guilty plea. The study also tends to confirm that the pre-trial 

statu~ of incarceration as compared to f~eedom correlates signi

ficantly with sentencing results and conviction rates, whether or 

not the case is contested. That is, pre-trial incarcerated defen

dants are convicted more frequently and sentenced more harshly 

than defendants free on bond awaiting trial. 

The study also indicates that clients assigned to private 

appointed counsel have a tendency to contest a higher proportion 

of cases than do defender.office clients, and that assigned counsel 

clients are not nearly as dependent upon the guilty plea for a 

sentence. 

The study raises many more questions than it anS\'lers, and it 

is readily apparent that more extensive study needs to be under

taken to arrive at more definitive anS\'lers. Accordingly, it is 

hoped that the report stimulates further examination of the defense 

function in the criminal process. 
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