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indirect costs are likely to be substantial, decreasing
the apparent economies of an official location.

Obviously, the volume of referrals and cases heard is
an important influence on case costs. These measures,
in turn, are affected by a number of variables, in-
cluding court caseload, point of intervention, project
location, nature of cases referred, and the amount of
official authority attached to the referral.

Although Table 2.2 suggests that the deeper cases pene-
trate the system prior to referral, the more costly the
diversion, this variable may be only a proxy for sponsor,
and in turn, the staff required to secure project re-
ferrals. Both officially sponsored projects have no
need to allocate substantial staff time to the screening/
intake function as referral mechanisms are fully inte-
grated with the normal duties of the prosecutor's staff.
Conceivably, however, later referrals might result in
fewer cases available to project staff and therefore
higher costs. In Boston, for example, both referrals
and cases heard are significantly lower than other
projects sServing comparable populations--a situation
which suggests that the project's access to cases is
restricted by its reliance on bench referrals. More-
over, since cases referred frem the bench must reappear
at the end of a continuance period, so also must project
staff, therxeby increasing the project's responsibility
to a given case. ’

Projects which use the arbitration technique are among
the higher cost programs. However, these are also among
the projects which employ citizen mediators and offer
more extensive pre-service training. The key element
here, then, may be the type of mediation staff and
associated administrative expense.

The high cost projects also devote a greater amount of
time to the hearing, re-hearing and follow-up process,
and frequently use panels rather than a single media-
tor. Boston's highly sophisticated management infor-
mation system is also likely to add some additional
costs to that project. ‘
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Unfortunately, it is difficult to relate these differences to
project outcomes in order to derive measures of cost-effective-
ness. Although rates of resolution breakdowns are available,
since these data are not uniform across sites, any differences
presently observed can partially be attributed to variations in
the definitions of outcomes and the type of follow-up effort. The
development of uniform reporting categories and procedurss would
do much to provide projects with useful management information
and would facilitate future comparative analyses.

Serious consideration should be given to the possibilities for
future institutionalization in the city or county budgets when
initial project budgets are planned. The only dispute processing
project studied which has been fully institutionalized by its
local government is the Columbus Night Prosecutor Program. As

can be seen from Table 2.1, this project has the lowest overall
budget and yet the highest caseload of all of the projects re-
viewed. Given the seriocus current problems with city and

county government finances, every effort should be made to develop
projects which are as inexpensive as possible. Possible mechanisms
for cost savings include the use of volunteers, efficient coor-
dination with criminal justice system screening staff to limit the

~ need for project supported staff at referral sources, the use of

graduate students on field placements to perform some office func-
tions, the use of free public or private facilities for hearings,
etc. Highly expensive projects are likely to face great diffi-
culties in receiving continuation funding from local sources, and
if such funding is available it is likely to be a fraction of the
project's original budget necessitating the economical modifica-
tions suggested.

2.12 Evaluation

A number of issues nzed to be considered in. developing evaluations
of Neighborhood Justice Centers, including means of c¢ollecting
data on project development, processes, and impact, and also the
potential contribution of project evaluations to the resolution
of the many significant general research gquestions relevant to
Neighborhood Justice Centers. Each of these issues will be dis-
cussed in turn.
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2.12.1 Data Relating to Project Development

Neighborhood Justice Centers exist in very complex institutional
environments and, of necessity, have many constituencies. Com-~
munity agencies, city government, the police, prosecutor, court,
and general community members all have a vested interest in as-
pects of Neighborhood Justice Center functioning. The history of
the dispute processing projects studied for this report tends to
be complex and involve intricate interactions among the various
public agencies and community members. Section 1 of each case
study contains a discussion of program development, including the
project planning phase, grant processing, and early implementation.
Data for these reports were reconstructed from the memories of
individuals who participated in project development and from
limited written records.

The systematic collection of data cn the development of new Neigh-
borhood Justice Centers would be useful to aid potential replica-
tors in understanding the types of obstacles likely to hinder
project development and ways to overcome these obstacles. The
data would also provide insights into how public agencies and
community members interact in project development and might pro-
vide guidance for strategies for community involvement in other
jurisdictions.

If sufficient funds were available, it would be useful to conduct
a participant observation study in which a researcher was given the
opportunity to observe the major aspects of the project as it
developed. This would include initial project planning contacts
with governmental agencies and funding sources, planning meetings
in which the project's design and policies are developed, and
attempts of the project to recruit staff and mediators, advertise
the project's availability to referral sources, and begin to
process cases. The value of these data to other communities would
of course have to be weighed against the potential intrusiveness
of the evaluative process. To the degree that the evaluator

could provide the project with timely reports of its accomplish-
ments and problems, the evaluation might provide useful feedback
to the project on its current policies and strategies and might
help to guide constructive changes in the project's formation.
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2.12.2 Data Relating to Project Processes

Every project should collect ongoing data on project caseflow,
case characteristics, personnel allocation, etc. to enable the
project to monitor its achievements and problems. As an example,
the Boston Urban Court Project has developed a relatively compre-
hensive management information system. The system enables the
project to develop comprehensive monthly reports which tabulate
referrals by source, source by type of dispute, type of dispute
by disposition, outcomes of mediation, recommended social services
and the number of sessions held. The collection and tabulation of
this information requires roughly two hours per week for each line
staff member, four hours per week of supervisory time, one day per
week for the overall project director in charge of the project's
three components and one day per week for a staff member of the
sponsoring organization, the Justice Resource Institute. Data on
the demographic characteristics of clients are not routinely col-
lected by the Boston project. The project does solicit informa-~
tion regarding client attitudes toward the project during its
routine follow-up calls. Data are also maintained on social ser-
vice referral activities and reported monthly.

A system similar to that established by the Boston Urban Court
Project would enable a project to have timely feedback on its
activities and would guide policy adjustments as caseflow, social
service referrals, etc. varied. The data provided from such a
system would also be invaluable to an outside evaluator seeking
to develop a longitudinal analysis of the projects' activities.
The other projects studied for this report also had management
information systems in use, although the comprehensiveness of

the systems varied widely.

2.12.3 Data Relating to Project Impact

In addition to data on project caseflow activities, information
would also be valuable regarding the project's impact upon clients,
the local criminal justice system and social service agencies.

Data on client impact can be obtained in part through the follow~
up phone contacts with disputants. Clients can be asked questions
regarding their satisfaction with the dispute's resolution, their
contacts with social service agencies, the courts, etc. Estimates
of project impact on the criminal justice system require that the
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project determine the likelihood that project cases would be pro-
secuted through the various stages of the criminal justice system.
This type of prediction is, of course, extremely difficult. In
cases where projects receive a large proportion of referrals from
the prosecutor or the clerk of court, it may be possible for the
staff of these agencies to note the likelihood that the case is
technically prosecutable and the likelihood that the agency would
pursue the prosecution of the case in the absence of the Neighbor-
hood Justice Center project. The validity of these judgements
would, of course, be suspect in the absence of any validating study
with a control group of cases which were then not actually sent to
the project, but rather allowed to travel their spontaneous course
through the system without any special interventions.

Project staff and criminal justice agency personnel may be strongly
opposed to the conduct of a random assignment experiment, if they
feel that the Neighborhood Justice Center project is critically
needed to assist needy citizens and relieve the criminal justice
system of its chronic overload. The implementation of such a
study in at least a few jurisdictions, however, would be very
useful in providing estimates of the savings likely to accrue from
disputte processing projects and the quality of the outcomes likely
to be received by project and control group individuals.  Data cn
the impact of the project upon social service agencies may be
gathered by determining the number of clients referred to specific
agencies, the approximate degree of contact of the clients with
the agencies, and the proportion of the agencies' caseload con-
triliuted by Neighborhood Justice Center referrals.

2.12.4 Central Research Questions Requiring Attention

Numerous examples of research issues requiring attention have been
vited in this report. Neighborhood Justice Centers could provide

a dramatic improvement in the way "justice" is delivered in America.
Answers to some of the important research questions would indicate
what procedures are most effective, under what conditions, with
what type of staff, in what type of locality, etc. Some of these
questions might be addressed by the comparative evaluation of pilot
projects now being planned by Institute and OIAJ staff; others
might be addressed by the establishment of a national resource
center with a capacity to set data collection standards and perform
"state~of-the-art" analyses; while still others might be examined



by individual research efforts. The latter studies might focus on
rather narrowly defined issues such as resolution technigues or on
broader theoretical issues relating to the optimal roles of admin-—
istrative versus adjudicative procedures in handling a range of
minor civil and criminal matters.

Some of the interesting research questions discussed earlier are
closely tied to Neighborhood Justice Center operation and might
fruitfully be explored in comparative evaluative research and
"state-of-the~art" assessments. These gquestions include:

1. the influence of public versus private sponsorship
upon perceptions of neutrality of the dispute pro-
cessing project, degree of stigmatization of clients,
and differential willingness of community members to
participate in project development and functioning.

2. the influence of case criteria policies upon the
public's perception of the Center, particularly in
regard to the processing of non-mediational cases,
such as bad check cases, which often involve an
institutional complainant and an individual respondent.

3. mechanisms for structuring incentives to encourage
police officers to make referrals to the Neighborhood
Justice Center, such as the provision of the equiva-
lent of "collar credit" for Center referrals.

4. the causes of case attrition from initial referral
to appearance at hearings focusing upon the possible
disenchantment of citizens with institutional solutions
to their problems.

5. the impact of pre-hearing cooling off periods upon
case attrition, and possible causes for this attrition.

6. the influence of the use of public agency stationery
and threats of prosecution upon the rates of appear-
ance of respondents.

7. the degree to which strong threats of possible criminal
court action result in disputants perceiving their
mediated case resolutions to be as enforceable as
arbitrated resclutions with civil remedies.
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8. the relative merits of conciliation, mediation,
arbitration, and combinations of these techniques
in resolving disputes.

9. the relative merits of different hearing procedures
such as the use of written versus oral resolutions,
single versus multiple mediators, long versus short
hearings, etc. upon dispute resolution.

10. the possibility of using a two-stage process of
mediation and arbitration, when necessary, with
different hearing officers in the two stages to
avoid constraints occurring when an officer must
serve as both a mediator and an arbitrator.

1l.  the relative merits of variations in types of
mediation staff including trained citizens, law
students, lawyers, and professional mediators in
resolving cases brought before the Neighborhood
Justice Center. In addition, data on citizen per-
ceptions of the adequacy of each type of mediator
would be valuable.

Larger scale, more basic research gquestions which might be use-~
fully explored with substantial research programs include:

1. the current availability of dispute resolution
mechanisms in communities, and differences in their
availability as a function of community size, demo-
graphic charszcteristics, etc.

2. an analysis of trends in the development of non-
adjudicatory remedies to problems and the apparent
causes for these trends.

3. the appropriate role of lawyers in the resolution
of disputes in present day America, particularly
given the current reward structure existing in the
legal profession favoring large scale litigation.
As part of this study, possibilities should be
explored for modifications in the training of
lawyers and paralegal staff to accommodate the
recent move in the United States away from reliance
on adjudicatory forums.

x
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4. additional cross-cultural research on the varieties
of dispute processing mechanisms of the type being
conducted by Johnson, Pelstiner, et al.

5. wvariations in individual definitions of "communities"”
and the degree to which individuals are interested in
having their problems solved within the context of
these "perceived communiities®.

6. the causes for individual differences in readiness to
complain about precblems and the sociological and
psychological conisequences of dispute avoidance.

7. Ainstitutional and organizational barriexrs to the
development of alternative dispute processing mechan-
isms, the reasons for these barriers, and possible
resolutions of the problem.

8. differences in the public's perception of the civil
and criminal justice systems and the impact of these
perceptions upon readiness to employ specific forms
of alternative mechanisms for dispute resolution.

Many additional research questions have been raised in this paper,
and it is clear that the newly forming Neighborhood Justice Centers
raise provocative and fundamental issues regarding the relation-
ships of individuals to one another and to their society.

Summary Comments Regarding Neighborhood Justice Center Options

As we have noted in the preface, an attempt to recommend a
single unitary model for Neighborhood Justice Centers would

be inappropriate due to dissimilarities in the needs and
charactéristics of host jurisdictions, and the widely differing
visions of the purposes Neighborhood Justice Centers should
serve. In addition, in reviewing the discussions of the various
opticns for Nekghborhood Justice Centers, the lack of reliable
empirical data is apparent.

As has been shown, it is possible, however, to identify twelve
major dimensions which should be carefully considered in making
conscious choices regarding program structure and operation. In
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some areas, avallable findings may suggest the choice of a specific
option, while in many others, the trade-~offs between advantages

and disadvantages will be difficult to calculate. In these latter,
more difficult decisions, serious consideration of the complex
issues presented here in light of local jurisdictional conditions
and goals should provide the basis for a systematic and thoughtful
choice of Neighborhood Justice Center components.
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CHAPTER 3
CASE STUDIES OF SIX SELECTED DISPUTE PROCESSING PROJECTS

The methods used for studying the six selected dispute processing
projects have been discussed in the preface. The project case
studies are presented as follows (see Appendix C for project
addresses) :

A. The Boston Urban Court Program;
B. The Columbus Night Prosecutor Program;
C. The Miami Citizen Dispute Settlement Program;

D. The New York Institute for Mediation and
Conflict Resolution Dispute Center;

E. The Rochester American Arbitration Association
‘Community Dispute Services Project; and

F. The San Francisco Community Board Program.
Each case study includes the following sections:

Introduction

Program Development
Proposal Preparation
Grant Processing
Program Implementation
Caseload Summary
Current Operations
Case Criteria
Resoclution Technigues
Hearing Staff Qualifications
Project Organization
Training

Goal Achievement
General Observations

. . .
.

.
.
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Case Study A:

The Boston Urban Court Program

A.1.0 Introduction

The concept of neighborhood justice practiced by Boston's Urban
Court Program consists of three unique but related projects
designed to involve the victim, the offender and the community
in the administration of justice:

¢ A Mediation Program uses trained citizens to
assist in resolving interpersonal disputes in
lieu of formal judicial interxvention;

e A Disposition Program also uses community volunteers
who hear more serious cases after conviction, develop
service plans based on pre-sentence assessments, and
prepare sentencing recommendations for consideration
by the bench;

e A Victim Service Component, operated jointly by the
Urban Court Program and the District Attorney, pro-
vides a range of orientation and social assistance
services to victims and witnesses.

All three .projects are administered by Justice Resource Institute
(JRI) , a Boston-based nonprofit agency modeled after the Vera
Institute of Justice. Although JRT is an independent community
organization, it is closely allied with the criminal justice
system as a result of its mandate to improve the delivery of re-
habilitative services to alleged and convicted offendexs in the
state. Since 1975, JRI has operated the Urban Court Program in
a storefront facility in Dorchester and has served (through all
three components) approximately 1500 clients of the Dorchester
District Court.

Formerly an area dominated by Irish-Americans, Dorchester is a
rapidly integrating neighborhood of Boston with a heterogeneous
population of roughly 225,000. Given the area's historxy of com-
munity involvement, a citizenry faced with growing racial tension
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and fear of crime, and a sympathetic court with an established
predisposition to court reform projects, Dorchester was an ideal
setting to test the concept of urban neighborhood justice.

A.l.1 Program Development

John Calhoun, currently Commissioner of the Division of Youth
Services (DY¥S) in Massachusetts, developed the Urban Court Program
during his tenure as Director of JRI. The program emerged through
JRI's experience in operating a pre-trial intervention program for
youthful defendants, Repeated contacts with clients who freely
admitted their guilt yet were unaffected by the traditional re-
sponses of the criminal justice system, convinced Calhoun of the
need "to make a better connection between the offender, his victim
and the larger community". Thus, the mediation program would
focus on cases where a judgment of guilty or innocent failed to
resolve the interpersonal problems motivating the criminal offense.
Mediation by citizen volunteers would serve both to involve the
community in the remediation of these community based disputes

and to educate participants about the functicns and limitations

of the court. .Where the judge had to find guilt in more serious
cases, the same spirit of community responsibility would continue
under the Disposition program. The offender would have a sense

of the impact of his actions on the victim and the community, the
vietim and other lay citizens would be involved as participants
rather than observers in the disposition process, and the system
might fashion more appropriate sentences through the involvement
of more people with a vested intexest in the welfare of the com-
munity. Both the mediation and disposition components would
emphasize actual and symbolic restitution agreements as a means
of further influencing both offenders' and victims' perceptions

of justice. Finally, the victim service component would complete
the definition of community justice by providing independent sex-
vices to the victims of crime.

A.1.1.1 Proposal Preparation

In late fall of 1973, Calhoun discussed these concepts with staff
of LEAA's Office of Regional Operations who encouraged him to
submit a formal proposal for discretionary funds. Over the next
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several months following that meeting, funds were raised from
private foundations to permit JRI to design the program, obtain
community and judicial support and prepare an application for
funding. A researcher was hired to begin proposal development
while Calhoun proceeded to select a target court and meobilize the
necessary support. )

¢

No formal needs assessment guided the selection of Dorchester as
the project site as JRI staff were familiar with the court and its
community context through their prior involvement with court-
based human service projects. Calhoun was known and respected by
the judicial community and had little difficulty convincing Dor-
chester's Presiding Justice Paul King and his Associate Justice,
Dolan, of the potential value of the program. Moreover, as a
judicial officer in a community which viewed the court as the
only source of redress for many personal and community problems—--
yet were chronically dissatisfied by their perceptions of official
justice~-King was inherently receptive to the use of alternate
disposition and sentencing tools. In his view, the disposition
program would allow the community to experience and empathize with
the difficult judgments involved in sentencing decisions; the ser-
vice assessments associated with this component would £ill an
important need left wanting by an inadequate probation department;
the victim service component would provide a significant public
relations benefit to the court. Only the mediation component
failed to elicit a positive response-~-largely on the grounds that
cases not yet before the bench were not the concern of the court,
and the suspicion that mediation might prove unworkable in the
hands of citizens. Despite this reserxrvation, no significant op-
position was raised to the program as a whole as it was viewed as
a vehicle to bring additional staff resources to a court where
budgeted positions had not increased in five years.

Other organizations approached during this period included the
Dorchester Court Community Advisory Board, the Probation Depart-
ment, the Suffolk County District Attorney's Office, and the two
police districts in Dorchester.  The Court Advisory Board was
extremely supportive, but the latter agencies were relatively
ambivalent. This lack of enthusiasm was not, however, cause for
immediate concern, as only the support of the judiciary and the
community was essential to establish the program's credibility.
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In March 1974, an invitation was sent to every known community
group in Dorxchester. Included were black community organizations,
the Federation of Neighborhood Houses {a conglomerate of white
community and youth organizations) as well as civic associations
whose menbers had formed vigilante patrols in response to Dor-
chester's xising problem of racially motivated crime and vandalism.
Justices King and Dolan together with Calhoun, presented the three
programs to an enthusiastic audience whe established committees

to assist in developing each of the three components. These com-
mittees, which became community boards responsible for reviewing
staff hiring decisions and formulating general program policies
(as subcommittees of the Court Advisory Board) met regularly
throughout the program development process. In December 1974,

the formal application was submitted.

A.1l.1.2 Grant Processing

Though community and judicial support was assured, 1t was not
until September 1975 that the grant was funded and the mediation
component accepted its first clients. Though Federal and Regional
LEAA personnel had pledged their support, the State and Local
Planning Agencies (the Mass. Committee on Criminal Justice and
the Mayor's Council on Criminal Justice) had not been involved

in the program development process and were concerned that aspects
of the design duplicated existing criminal justice services.
Disposition was viewed as a function of probation, a position
previcusly voiced by the Probation Department, Mediation and
victim services were seen as a logical extension of an existing
Distxrict Court Prosecutor Program, again a position shared by
that constituency. As approval of the Mass. Committes was a pre-
condition of the grant award and approval of the Mayor's Council
was necessary to ensare the City Council's acceptance of the
grant once awarded, the application was held in suspense pending
the resolution of these issues. When funds were incorporated

to permit the District Attorney's Office to administer a portion
of the Victim Service program znd when it became clear that the
Probation Department would be unable to manage the Disposition
program, the grant to JRI was authorized.
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A.1.1.3 Program Implementation

In December 1975, shortly after the program began to receive re-=
ferrals, Calhoun left JRI to assume the post of Commissioner of
DYS and Neil Houston was recruited as JRI's new Executive Director.
Houston, an extremely talented manager with a broad knowledge of
offender service delivery systems in Massachusetts, faced three
major problems in bringing the start-up year to a successful
conclusion:

(1) Finances. In order to sustain the community support mobilized
during the program development process, start-up activities had
begun well before the grant award with the recruitment of a pro-
ject director and key component staff in May 1975. As a result,
JRI had incurred a substantial operating deficit.

(2) Persconnel Selection. The Bench, JRI, and the Community
Advisory Board had emerged from the degign phase with different
and conflicting expectations of their respective roles in the
process of selecting program staff. While the community viewed
the hiring process as an important aspect of their responsibility
to the program, the District Court's welcome had been largely
predicated on the assumption that the judiciary would hold the
authority to £ill one half of all positions--specifically those
associated with the Disposition and Vigtim components. This
misunderstanding delayed the start-up of these two components,
and ultimately jeopardized the entire program's standing with the
community and courts. Long and careful negotiations ultimately
resulted in a detailed staff selection policy which allows all
parties to participate in hiring decisions with the court holding
veto powers in the two components.

(3) Goal Definition. Though the philosophy of the program was
clear, the Urban Court staff had faced a good deal of initial
uncertainty about the project's day-to-day mechanics and opera-
tional objectives. Unlike projects using student or professional
mediators, Urban Court was immediately responsible to the com-
munity as well as to its clients and the court--a position which
demanded clearly defined roles and the guidance Of specific pro- |
cess and outcome objectives. 2As these only evolved over time,
the first year of operations was markedly less efficient than
succeeding years. : ’
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To some extent, Urban Court's start-up problems reflect the penal-
ties of introducing an innovation that had not been widely tested
or documented. As such, these problems are less likely to be
replicated in future program implementation efforts. Neverthe-
less, an important lesson is suggested by the Urban Court exper-
ience. Specifically, a decision to pursue the goals of citizen
involvement and community education requires the investment of
more time in the program development stages--both to cultivate
support and to define precisely the selection criteria for staff
and volunteers and the subsequent roles and responsibilities of
all participants. This in turn may imply the need for a separately
funded planning phase.

A.1.1.4 Program Caseload

During the first grant period, 143 clients were served by the
Mediation program with a budget of $125,953, or $880 per case
referred. As Table 3.1 indicates, both costs and staff have been
reduced over time, yet the number of clients served has substan-
tially been increased. For the present grant pericd, the project
expects 350 referrals, yielding a cost per case referred (which
may involve two or more clients) of $300.

Table 3.1
Urban Court Mediation Component*
PROJECT Grant 1 Grant 2 Grant 3 (Est,)
COMONENETS 9/75-5/76 5/76 - 5/77 6/77 - 6/78
Mediation Budget $125,953 $141,182 $105,268
Staf | 7 6 4
Mediators 18 35 50
Clients Referred 143 315 350
Cost per Case Referred 880 448 300

* Costs are based on staff positions and stipends earmarked for the Mediation component and
a prorated share of all non-attributed costs budgeted for the Urban Court Program as a whole.
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Reductions in the costs of central support services (largely
training and research), the elimination of several specialist
positions, and the replacement of component directors with' mid-
level supervisory staff, have been responsible for the decreased
costs and were necessary to reduce the program's deficit. Houston
attributes the vastly increased efficiency to the articulation of
clear goals and objectives for each of the components. Supported
by a management information system, carefully documented program
procedures, and regular staff and supervisory performance reviews,
the program has handled a 27 percent increase in clients desgpite
a 40 percent decrease in staff.

The following sections describe the program's current operations
and caseload in greater detail. The discussion focuses on the
program's dispute resolution procedures with reference to the
disposition and victim components only as they affect the admin-
istration of the mediation project.

a.2.0 Current Operations

The program offices are located in the storefornt of an unassuming
building two blocks from the District Court. Low cost and prox-
imity to the court were the determining factors in selecting this
site. Location within the courthouse itself was not considered
due both to a shortage of court space and the desire to house the
project in a community-based facility. Project staff suggest two
primary benefits associated with their independent location:

(1) The ability to preserve the project's distinction as an alter-
native to official court procedures. The project cffice conveys

a more relaxed neighborhood atmosphere not possible in an ex-
tremely busy urban court. At the project office, staff are
immediately accessible and there is little of the traffic, con-
fusion, and formality which characterizes the court.

In addition, the project is often used as a drop point for clients
who have agreed to a property restitution settlement. Clearly,
returning a television set to a neighborhood office is less
threatening than to an official building.
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(2) The ability to maintain the project's identity and purpose.
Since the physical plant and staff resources of the Dorchester
court are inadequate to handle the flow of cases, it might be
difficult to avoid absorption by the court and the addition of
functions to support routine court operations.

Because it is extremely close to the court building, referral
procedures have not suffered due to the project's physical inde-
pendence. A staff member attends morning arraignment sessions
and routinely answers calls from the bench to interview prospec-
tive clients. However, if sufficient space were available to
provide the program with the same independence, privacy and
informality that it currently enjoys, District Court personnel
would favor a court-based location.

2.1 Case Criteria

There are currently no formal criteria for determining the eligi-
bility of a case for mediation. Because this component was
defined initially as a forum for interpersonal matters, cases
involving citizen disputes have traditicnally constituted the
majority of the project's caseload. Of 458 cases referred through
April 1977, 36 percent involved family disputes, 20 percent dis-
putes among neighbors, 17 percent among friends, and roughly 10
percent between landlords and tenants. The balance involved mer-
chant/customer disputes, school-related problems and miscellaneous
complaints. The criminal charges associated with a sample of
project cases are illustrated in Table 3.2.

While there is no formal case screening procedure, project per-
sonnel prefer to focus on cases which involve disputants who will
have a continuing relationship. These cases are considered par-
ticularly amenable to mediation and are consistent with the pro-
ject's cOmmunity orientation. The only type of interpersonal
dispute which the program has found difficult to handle is major
community conflicts which may involve entire neighborhoods ox
ccmmunity factions. Because such cases can involve the project
staff in community organizing, fact-finding and the prospect of
numerous mediation sessions, they can too easily absorb the entire
project staff over extensive periods of time.
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Table 3.2

Referral Sourzes by Criminal Charge

(March 1- May 8, 1977)

CRIMINAL CHARGES Bench/DA Clerk Other
Assault & Battery 16 7 -
Assault & Battery with a
Dangerous Weapon 18 5 -
Mal. Destruction 8 2 -
Threats 10 6 -
Larceny 3 - 1
Trespass 1 - -
Breaking & Entering 2 - -
Breach of Contract 2 - 2
Contributing to Del. 2 1 -
Annoying Phone Calls 3 - -~
Runaway 1 - -
Disturbing the Peace — 1 -
C.H.LLN.S. - - 1
Biting Dog - - 1
Harassment - - 1
66 22 6
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The project has not dealt extensively with cases involving in-
stitutional victims such as shoplifting, bad checks and consumer ’
fraud. (Merchant/customer disputes have been handled but gen-~
exrally through the disposition program.) Large institutional
consumer complaints are not considered amenable to mediation due
to the imbalance of power between disputants. Although there has
been no specific attempt to exclude shoplifting or bad check cases,
few have been referred to the program due both to the timing of
court sessions in these cases and the absence of procedures for
referral by complaining institutions.

Recently, several breach of contract cases have been referred
from the small claims court and the project has advertised its
willingness to provide factfinding and mediation services in small
claims cases. This is not seen as a vehicle to replace the small
claims process but rather, to supplement that process in cases
where personal issues are involved or information pertinent to

the claim cannot be accessed by the court. Both the project
director and court administrator believe that mediation is appro-
priate to as many as 75 perxcent of all small claims cases.

A.2.2 Referral Sources

There are currently four sources of referral to the project:

(1) the Clerk's Office at the point that the complaint application
is taken out or during a 35A hearing before the Clerk; (2) the
District Court prosecutor's office during the screening interview
with the victim:; (3) the Bench during the arraignment or at the
hearing; and (4) miscellaneous sources including the project's

own disposition and victims components, walk-ins and community
referrals.

Although the project initially expected the predominance of its
referrals from the Clerk's office, well over half have come from
the bench (57 percent for combined Bench/DZ referrals), a third
from the Clerk and the balance from police and miscellaneous
sources. This seems largely due to the temperament of the Clerk
who enjoys his own informal mediation duties and often prefers

the responsibility for referral decisions to reside with the bench.
Although the court's involvement in these cases is consequently
greater, Judge King suggests that interxrvention after arraignment
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lends the weight of the court to the referral which may provide
greater incentive for successful resolution. Cases from the
bench are continued for ninety days, a period which allows the
project to mediate the case and complete itsg follow-up. Although
these cases remain on the docket and are technically scheduled to
return for review, the policy on court appearance is flexible.

Cases have not been received from the police as originally envis-—
ioned. Procedures were developed with the relevant police dis-
tricts, but the Boston Patrolmen's Association rejected the
arrangement, as referral in lieu of arrest would reduce the over-
time benefits associated with court appearznce.

In summary, the project intervenes at all stages in the criminal
justice process, from intake and arraignment through the post-
conviction stage. By virtue of its later entry points, the bulk
of the cases heard are clearly prosecutable.

2.2.3 Resolution Techniques

‘

When the Clexrk, the D.A., or the judge feels that mediation is an
appropriate method for resolving a dispute, an Urban Court staff
member is available to explain the program to the complainant,

and to the respondent if she or he is in court. If the disputing
parties agree to mediation, they sign a voluntary agreement form,
and a time for the session is scheduled usually within a week.
Sessions are Scheduled at the convenience of the disputing parties,
weekdays, evenings and on Saturday if necessary. If the respondent
is not present at the time of the referral, a letter is sent re-
questing that the Urban Court offices be contacted within 48 hours.
Once an agreement to mediate is signed by both parties, a panel of
two or three mediators is selected.

The program offers only mediation, not arbitration. If the dis-
puting parties cannot reach a mediated settlement, the matter is
referred back to the court--either to the Clerk's office for a
decision whether the complaint should issue or to the D.3.'s
office for process through the normal court procedures.
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Mediation sessions typically last two hours and repeat hearings
are held in complex cases. Seldom are more than two hearings re-
quired. The panel of mediators usually consists of three people;
however, as the mediators have become more experienced, only two
have been used in many cases and some will begin to work alone.

Panelists are asked to arrive at the offices about 15 minutes be-
fore the hearing begins in order to permit a staff member to brief
them on the nature of the dispute. Very little background is given
the panel to avoid creating any prejudice. While the panelists
discuss the format for the session among themselves, the staff

* member greets the disputants as they come in and tries to make them

feel as comfortable as possible.

When the panel is ready to begin both disputants are brought to
the conference room by the staff member and introduced to the
panel. The staff member then leaves the conference room, but re-
mains available during the session.

Usually one member of the panel (designated as chairperson) begins
the proceedings by explaining the Urban Court Mediation Project.
This introduction is critical for it places disputants at ease
and gives them an opportunity to ask questions and to establish
trust. Several points are emphasized in the introduction. The
panel stresses that the mediation hearing is not a court and the
panelists are not judges; rathexr, the panel is there to listen to
both parties and to assist them in resolving the conflict in a
mutually satisfying manner. The panel emphasizes that if an agree~
ment is reached during a session, it will be one that the dispu-
tants themselves have arrived at and feel they both can live by.
The issue of confidentiality is explained and the disputants are
told that the panel will be taking notes which will be destroyed
before the disputants leave the session. Both digputants are en-
couraged to take notes if they wish.

The panel also explains that from time to time they may wish to
confer among themselves or to speak with one or the othexr of the
disputants in private. These individual discussions, called
caucuses, usually occur two or more times during a mediation ses-
sion. During these times one or both will be asked to leave the
conference room.
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The session begins by asking the complainant to tell his or her
side of the story with the panel asking questions where appro-
priate. The respondent is then given the same opportunity. Aan
open and often heated discussion follows and at the point where
the panelists feel they have acquired a general understanding of
the situation, they usually "caucus” after asking both disputants
to leave the room. During the caucus, initial impressions are
shared and the facts are reviewed. The panel then discusses how
to proceed. Frequently, each disputant is asked to speak to the
panel alone. Confidentiality is again stressed, and the panel
continues the questicning. Often a disputant shares information
which has not been revealed in the other disputant's presence.

The panel begins to probe for each disputant's "bottom line," the
resolution each disputant is seeking from the other. Once that
bottom line is clear the panel can identify the areas of agreement
and disagreement between the twe disputing parties. This enables
the panelists to convey from one party to another what each is
asking in a more positive, less emotional manner than might be
possible if the two parties were confronting each other throughout
the entire process.

If an agreement is reached during the mediation session, it is
written up by the panel, signed by both parties and witnessed by
the panel members. Copies of the agreement are given to both
parties. The agreement is not a legally binding document; however,
the panel encourages the disputants to contact the program if they
feel the agreement is not working. The panel also informed each
disputant that a staff member will be contacting the parties within
two weeks to monitor the agreement,

If the complaint has not issued prior to referral for mediation,
the project staff simply notifies the Clerk whether or not an
agreement was reached, If the complaint has issued then the dis-
putants do need to appear in court. A copy of the agreement is
forwarded to the D.A. and Probation Department. At this point,
the case will either be dismissed or continued for a period of
time (2 to 3 months) and then dismissed provided the agreement has
not broken down.

Social service referrals are available to both disputing parties
and are offered at various stages of the process. Each case is
assighed a Resource Coordinator who meets with each disputant
prior to the mediation session to obtain their written agreement
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to submit the dispute to mediation. If either party requests
assistance from the Program at that time, the Resource Coordinator
begins immediately to identify the needed resource. For example,
the complainant may reguest assistance in locating alternative
housing. Services requested at this point are not necessarily
relevant to the dispute. Social services are alsc frequently part
of the mediated agreement and again the Resource Coordinator
assigned follows up with the disputant to arrange for the referral.
For example, one fifteen-year-old was referred to mediation because
of a complaint that he had stolen his neighbor's bicycle. After
reaching a mediated agreement on this matter, his mother requested
that he be referred for counseling; this was included as part of
the final agreement.

A.2.4 Hearing Staff Qualifications

Initially, 18 lay community people were screened and selected to
go through an intensive three week training course in mediation
techniques. Two additional recruitment efforts have occurred,
each producing 25 mediators. With few exceptions, mediators are
residents of the immediate community and consist of a cross sec~-
tion of men and women of a variety of ages and professions. The
use of more than one mediator describes a consensual mediation
model similar to that used by the Institute for Mediation and
Conflict Resolution (IMCR) in New York. Mediators are available
on an as-needed basis and participation ranges from eight to
forty hours per month. The project pays its volunteers a stipend
of $7.50 per night which generally involves a single session.

The availability of stipends is considered an important feature
as it provides participants with expense money for babysitters, .
transportation, or meals; allows the project to make significant
demands on .its volunteers; and conveys a message to the community
that their participation is important.

Both the project and court personnel have no reservations about
the use of citizen mediators. For non-personal cases using an
arbitration model, staff are willing to concede that community
involvement may not be as important. For the Urban Court caseload,
however, community people are considered to have a bigger stake in
the proceedings and the project can perform an important citizen
education function, reducing the community's alienation frem the
court.
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The project emphasizes that efforts to replicate this model must
include sufficient management time and resources for proper train-
ing and ongoing recruitment activities.

Posters, local newspaper advertisements, churches, local community
groups, and the Court's Advisory Board have been used to recruit
prospective mediators. Screening is conducted by the project staff
who attempt to assess the applicant’'s sense of community responsi-
bility, willingness to make a commitment to the project for at
least thrize months following training, and psychological suitabil=-
ity to the task of mediation. The project also makes a conscious
attempt to compose a group representative of the larger community.

A.2.5 Project Organization

The mediation component is staffed by a supervisor, two case coord-
inators and an Administrative Assistant who often assists the
coordinator in conducting the initial intake interviews. Case
toordinators also schedule and host mediation sessions, arrange

all social service referrals and conduct follow-up and court liai-
son activities. Lois Gehrman, the overall Project Director for
Urban Court, administers all three program components. The projesct
currently draws its mediation staff from a pool of 50 trained citi-
zens.

Most of the project's staff turnover has been due to promotion.
Gehrman, for instance, was the former director of the mediation
component, and assumed overall project leadership responsibilities
by unanimous vote of the staff and Community Board. Turnover
among community volunteers has not been a substantial problem

and the project has always enjoyed sufficient community support
that the pool of applicants has far excegded the requirements of
this component.

A.2.6 Training

During the start-up phase, staff received intensive formal training
in the court process and mediation technique. ' Subsequent additions
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to the staff have been trained by supervisory personnel, During
the current grant period in-service training has consisted of a
full day of training for all staff in reality therapy and case man-
agement techniques followed by a day of supervisory staff training
to introduce the project's MBO system. Periodic training events
are also scheduled to cover topics of special relevance to the
project's caseload. "Understanding the Black Family" was a topic
of one recent session. Formal training activities are supported
by monthly meetings of all staff and bi-weekly case reviews,

Three week-long training c¢ycles have been held for mediators, The
first two cycles were conducted by IMCR. To reduce the costs of
contracting training services, the third cycle only involved IMCR
during the first day of training. The sessions include role play-
ing in mock session, videotape exercises, case studies and guest
speakers to orient participants to the criminal justice system,
Following the satisfactory completion of the pre-service training
period, volunteers begin to participate under the supervisicn of
more experienced mediators and gradually become active panelists.

A.2,7 Goal Achievement

An evaluation of all three program components has been conducted
by Touche-Ross which examines attitudes toward the program as well
as caseflow statistics and costs. The project is also to be in-
coxrporated in an international comparative study of dispute set~
tlement procedures funded by the National Institute, Finally, the
project's third grant has included funds for continuing evaluation
activity.

The project's own management information system has been designed
t5 provide comprehensive monthly reports which tabulate referrals
by source, source by type of dispute, type of dispute by dispo-
sition, outcomes of mediation, recommended social services and

the number of sessions held., The collection and tabulation of
this information requires roughly 2 hours/week for each line staff
member, 4 hours/week of supervisory time, one day/week for the
overall project director (3 components), and 1 day/week for JRI,

Accordiig to . wea reports, 137 of 458 referrals (29 percent) over
an eighteen moy- . period (from 9/75 to 4/77) have withdrawn or
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failed to consent to mediation. Of the 302 cases mediated during
350 separate sessions (excluding cases in process or subject only
to social service referral), 269 (89 percent) have been settled.
Thus, mediation has failed to result in a written resolution in
only 33 cases.

Project staff follow up on all cases two weeks after an agreement
is reached and again three months later. These reports indicate
that there have been "breakdowns" in 42 or 15 percent of all agree-
ments. A breakdown, however, does not necessarily imply that the
case returns to court, but rather that one or both parties are
dissatisfied with the progress of the settlement. Often the pro-
ject re-intervenes in these cases in an attempt to resolve the
breakdown. Though it is c¢learly a small fraction of all mediated
cases, the precise number of actual returns to the court is un-
known.

Data on the demographic characteristics of clients are not rou-
tinely collected. The project does solicit information on ¢lient
attitudes towards the project during its follow~up calls; however,
no analysis is available. The number of social service referrals
is a statistic reported each month; the latest report indicates
that services have been recommended in 111 cases.

¥

The full impact of the project on court caseloads is difficult to
determine. = However, Judge King has estimated that the time to hear
cases involving interpersonal disputes averages 45 minutes each--
more time than a probable cause on murder might require. He esti-
mates the total savings at roughly three days of a judge’s time
each week, not including all related court personnel and processing
costs. In the absence of the mediation program, the court admin-
istrator suggests that many cases would be continued without a
finding and placed on probation. . Accurate figures on the margi-
nal costs of bench trials and subsequent probation supervision

are not available to compare with Urban Court's per capita costs,

A.2.8 General Observations

Despite substantial start-up problems (which may be unique to
Urban Court's model of citizen involvement and the community and
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court context in which it operdtes), the program has won the con-
fidence of the court, increased the sensitivity of its community
volunteers to the court process, and instituted a mediation pro-
cess that is able to effect lasting resolutions in an overwhelming
majority of dispute cases.

On the administrative side, procedures have been thoroughly docu-

mented, detailed performance measures have been institutionalized,
and the program now enjoys a structure that can endure without ten-
ured staff. At the same time, case costs have been substantially
reduced since the first grant psriod. Nevertheless, the program

remains more costly than other programs reviewed here. Two fac-

tors appear to contribute to the diffesrences in case costs:

(1) The model of community involvement necessarily
involves higher administrative costs due to the
need for tighter management controls, more ex-
tensive training and recruitment activities and
more time to develop and sustain community
interest. :

(2) The project operdtes under a multi-level
administrative structure. As one component
of a larger program effort operating under
the aegis of JRI through the formal sponsor-
ship of the City of Boston, the mediation
project shares central project management
expenses, incurs some administrative expenses
for its parent organization (JRI), and is
assessed a substantial amount for city over-
head expense.

Current prospects for continued funding are unclear; historically
the City has been reluctant to raise the court's operating budget
which has remained fairly constant for five years despite an in-
creasing caseload (that now amounts to roughly 13,000 matters
heard annually). In the event that sufficient funds do not he-
come available to maintain the project as a separate entity,
Judge King hopes to be able to institutionalize the concept and
aspects of the mediation process as part of his normal court rou-
tine. In the meantime, the project looks forward to expanding its
referral sources to permit earlier intervention and a further re-
duction of the burden placed on the system by cases which inveolwve
interpersonal disputes.
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Case Study B:

The Columbus Night Prosecutor Program

B.1.0 Introduction

The Columbus Night Prosecutor Program is operated by the City
Attorney's Office of the City of Columbus, and program services
are provided by consultants from the Capital Univexsity Law School
under contract to the City Attorney's Office. The program was
established in November 1971 as a joint effort of the Law School
and the City Attorney. Daw Enforcement Assistance Administration
(LEAA) block grant funds were received in September 1972 providing
the opportunity to expand the program. More recently the project
has been institutionalized as part of the city's budget. The
project serves Franklin County, Ohic with a total population of
approximately 921,000. The City of Columbus includes &7 percent of
the county's population. The project offices are located within
the prosecutor's office in the City Hall Anneéx building in down-
town Columbus. Cases are referred to the project by the screen-
ing staff of the prosecutor's office and are also accepted by
clerks on the project staff when the prosecutor's office is not
open for business. The project processes a wide range of cases
including interpersonal disputes, bad checks, violations of city
ordinances, and some ccnsumer complaints. Once a case is accepted
by the project, a hearing is scheduled for approximately one week
later. Hearings are held in the prosecutor's office in the even-
ing, and law students serve as mediators at the hearings. The
students are trained ir mediation techniques and attempt to re-
solve the disputants' problems through discussion. Disputants

are often referred to siocial service agencies or to graduate stu-
dent social workers on'the staff of the project.

B.1.1 Program Development

James Hughes was the City Attorney for the City of Columbus in
1871, and he and Professor John Palmer of the Capital University -

Law School initially developed the Night Prosecutor Program. Both

men had become aware of the difficulties experienced by citizens
in dealing with misdemeanor and other minor dispute cases.

i
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Particularly in cases in .which the parties to the dispute had a
long term relationship established (e.g.,; married couples, rela-
tives, and neighbors) the court seemed to be an inappropriate for-
um for resolution of problems. The court was structured to adjudi-
cate guilt or innocence for a given event, while an examination of
the problems underlying the event was likely to be more helpful
for the future harmony of the disputants. Together Professor
Palmer and City Attorney Hughes developed plans tc have interper-
sonal dispute cases referred to Professor Palmer and another Capi-
tal University law professor for discussions with the disputants.
The discussions were intended to determine the underlying problems
leading to the dispute rather than to merely deal with the specific
incident cited in the complaint. Mr. Hughes had noticed in his
practice as an attorney that many interpersonal dispute cases in-
velved reciprocally hostile relationships. That is, both parties
to the dispute had participated in harassment of the other party,
and long-term disagreements and misunderstandings were common.

In such vases, the complaining party is often the one who "wins

the race to the police station." The development of the Night
Prosecutor Program provided the City Attorney'’s Office with a
mechanism for disentangling the complex array of misunderstandings,
hostilities, and distrust common in citizen dispute cases without
having to resort to adjudicatory hearings. The founders' hope

was that an open airing and discussion of these problems could
lead to a mutual understanding regarding ways to avoid incidents

in the fubture.

Initial plans for the project were developed in the summer of 1971.
The pilot project using the two Capital University law professors
as hearing officers began in November, 1971. Both professors

.mediated numerous interpersonal disputes during the pilot study

phase, and the pilot test was considered to be very successful by
both the professors and the City Attorney's Office. The feasibil-
ity of having outside parties discuss case problems with dispu~
tants and attempt to resolve them before the prosecutor's office
had to process them was sastablished.

B.l.1.1l Proposal Preparation

The success of the pilot test of the mediation concept led City
Attorney Hughes and Professor Palmer to decide to apply for fed-

‘eral funds to support the mediation project. The development of
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the grant proposal was quite straichtforward because City Attorney
Hughes operated the prosecutor's office and thus had the authority
to establish such a project, and Professor Palmer had ready access
to law students to staff the proposed project.: The initial staff
budgeted in the proposal included a Coordinator for the project,

a Secretary, a Legal Supervisor who would be present during media-
tion sessions to answer legal gquestions, and funds for Clerks and
Hearing Officers. These personnel costs made up virtually the
total budget, and the prosecutor's office provided space and cffice
equipment free to the project.

B.1.1.2 Grant Processing

The Columbus proposal was submitted to the Columbus~Franklin County
Criminal Justice Coordinating Council and the proposal was proces-
sed during the summer of 1972.

B.1.1l.3 Program Implementation

The Law Enforcement Assistance Administration grant period began
in September 1972. Project staff were hired under the supervision
of Professor Palmer. Law students at Capital University were very
interested in the project because of the opportunity it offered to
have experience in the prosecutor's office, and recruitment of
project staff was not difficult. The students did not receive
extensive training in mediation techniques. On-the-jobk training
was the basic approach used by the project, with new mediators
participating with experienced mediators until they were prepared
to handle hearings on their own. As was cited above, the prose-
cutor's office provided space and office equipment for the project,
eliminating the need to locgte and obtain them independently.

B.1.2 Program Caselocad H”wm

During the pilot study period {November 1971 through August 1972)
approximately 1,000 hearings were held, and all but twenty dis-
putes were reported by the project to have been resolved without
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having to resort to formal criminal procedures. During the f£irst
year of operation under the Law Enfcrcement Assistance Administra-
tion grant (September 1972 through August 1973) 3,626 hearings
were scheduled. Of this group, 37 percent of the complainants
failed to appear at the hearing resulting in a total of 2,285 hear-
ings being held. Eighty-four criminal charges were filed follow-
ing the 2,285 hearings and the remaining cases were considered to
have been resolved by the project.

Detailed data on the specific charges brought before the project
during the early years of operation are not available, although
the project reports that the most common charges included "assault
and battery, menacing threats, malicious destruction of property,
telephone harassment, improper language, and petty larceny.” The
project also began to hear many "bad check" cases during this
period of operation.

B.2.0 Current Operations

The Columbus Night Prosecutor Program is currently located within
the prosecutor's office in the City Hall Annex building in down-
town Columbus. The location is readily accessible by public trans-
portation. The prosecutor's ocffice has recently moved to the City
Hall Annex building from its original location in the Columbus
Central Police Station. The Night Prosecutor Program was located
in the Police Station within the prosecutor’'s office prior to the
recent move. The project has a number of small offices available
for hearings and interviewing new complainants. Project records
are filed in the prosecutor's office, and a waiting room is avail-
able for disputants and new complainants near the hearing rooms.

B.2.1 Case Criteria

The Columbus project "focuses on criminal conduct involving inter-
personal disputes in which there is a continuing relationship, such
as disputes between families, neighbors, landlord-tenants, and
employer—-employees." Interpersonal disputes of this sort can
manifest themselves in a great many different types of offenses.

As was noted earlier the project processes many cases of assault
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and battery, threats, harassment, destruction of property, and
petty larceny. 'In addition, as the project has grown, it has
become heavily involved in the processing of bad check cases.
These cases are structurally different than the preceding ones be-
cause the two parties are not individuals with longstanding rela-
tionships. Instead, a representative of the company or store
bringing the complaint serves as the complainant. Issues which
arise in bad check cases tend to relate to interpretations of
facts rather than to the emotional complexities observed in actual
ongoing interpersonal relationships. The project has also pro-
cessed cases involving minor civil claims. &An arrangement has
been made with the Small Claims Court in Columbus to waive the
standard Small Claims Court mediation session which is wuged in
Columbus prior to having a referee hear the case if the case had
already received a mediation hearing in the Night Prosecutor Pro-
gram and the complainant still wishes to pursue the case.

The case criteria have remained relatively stable over time but
the proportion of bad check cases has been increasing quite stead-
ily. For example, bad check cases made up 50 percent of the pro~
ject caseload in 1975 but increased to 61 percent of the caseload
in 1976. Detailed summaries of the types of cases processed are
not available. The only records kept on cases are three-by-five
cards on which are noted the names of the complainants and respon-
dents, the hearing date, an informal name for the charge (which is
likely to vary considerably among the different Hearing Officers
£illing out the card), the outcome of the case (dropped, no show,
settled, affidavit, etec.), and a verv brief description of the
results of the hearing. This form of record keeping has major
advantages in speed and in insuring the confidentiality of the
disputing parties. WNo significant information regarding the na-
ture of the dispute would be likely to be recorded on the card in
sufficient detail to assist either a prosecutor or a defense
attorney, and in any event no efforts to subpoena records has
occurred. On the other hand, the forms do not provide a researcher
with adequate data to determine the distribution of types of cases
and their changes over time. : :

As in the case of other projects, the project does not have a means
for accurately estimating whether the cases selected by the project
would have been processed through many stages of the criminal jus-
tice system. Clearly many of the matters involve events which are
technically chargeable as criminal offenses, but it' is no': clear
what proportion of these cases would have been removed from the
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system by the prosecutor's screening staff prior to charging or
would have dropped out spontaneously due to the complainant's

later decision not to pursue the case further. In regard to the
latter form of attrition in cases, a policy was established in the
early 1970's requiring complainants to file a $10.00 deposit at the
time of filing 2 complaint. This deposit would be returned when
the complainant appeared in court. The purpose of this policy was
to discourage frivolous complaints of the "kiss-and-make-up" var-
iety which clog the prosecutor's office and yet never reach the
court due to the citizen's change of heart after cooling off. This
policy resulted in a significant drop in the number of cases filed,
and the Night Prosecutor Program was developed in part to mediate
cases that were being turned away by the filing fee requirement.
The fee policy was dropped in 1974 because it was ruled unconsti-
tutional in an appeals case. ' In summary, research is needed to
determine whether the types of cases selected by the project re-
lieve the prosecutor's office and the court of a significant por-
tion of the caseload.

B.2.2 Referral Sources

The Night Prosecutor Program receives referrals from the City Pro-
secutor’s screening staff, who ars present in the prosecutor's
office during regular business hours, and also processes walk-in
cases during the evenings and Saturday mornings when the project's
Clerks are available at the prosecutor's office. Two part-time and
one full-time "legal interns" serve as the prosecutor's screening
and intake staff for misdemeanor cases. Their offices are located
within the prosecutor's office, and the police and other members
of the prosecutor's staff refer potential cases to them for review.
The legal interns interview the complainant and determine whether
the case would be amenable to the mediation format of the Night

" Prosecutor Program or whether the charges are sufficiently serious

to require that an immediate criminal charge be brought. In cases
where the case appears appropriate for the Night Prosecutor Pro-
gram the legal intern fills out a form describing the issues of
the complaint and noting the names and addresses of the complain-
ant and respondent. A date for a Night Prosecutor hearing is
scheduled at the convenience of the complainant, and the secre-
tarial staff of the prosecutor's office send a notice to the re-~
spondent  requesting his appearance at the hearing. The respondent
is informed on the notice that "failure to appear may bring further
legal action® and the form is signed "by order of the police pro-
secutor.”
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When complainants appear at the prosecutor's office on weekday
evenings or Saturday mornings, the project's clerks discuss the
issues of the complaint with the complainant and if they judge the
case to be appropriate, they schedule a hearing. If the case does
not seem amenable to mediation, but the charge seems to be substan-
tiated, the project clerks refer the citizen to the prosecutor's

staff for further court prosecution of the case.
o

The project does not have detailed data on the initial sources of
case referrals. Judges of the Municipal Court refer a substantial
number of cases to the court. Clearly the police also recommend
the project to many citizens. In other cases, citizens may know
of the project due to previous contact with the project or know-
ledge of someone who has been in contact with the project. Most
referrals are likely to be generated, however, simply frem con-
tacts with the prosecutor’s office. Citizens are directed to see
the office legal intern screening staff or project clerks.-

Referral procedures for bad check cases differ from those for in-
terpersonal disputes. Over 100 companies participate in the pro-
ject's bad check program. Staff members of the companies £ill out
Night Prosecutor Program forms and attach a list of all of the
respondents they expect to appear on a given night. A single
Hearing Officer is assigned to handle all bad check cases and
they are scheduled from six to eight p.m. on Monday and Wednesday
nights. The companies keep records of the new cases, repeat cases,
and cases in which respondents have made a promise to pay. Check
cases do not involve mediation in the standard sense, and a mexr-
chant may handle as many as thirty bad check cases in one half
hour with the assistance of the hearing officer. Individuals all
sit in the same room and step forward to discuss the case with the
company representative as they are called.

The Night Prosecutor Program menitored the Summons Docket in its
early vears of operation, and diverted appropriate cases into the
project. This practice has been terminated because staff feel
they are now reaching most of the appropriate cases before they
reach the summons docket.
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B.2.3 Resolution Technique

The Columbus project relies upon mediation as the method for pro-
cessing cases. Hearings are scheduled in half-hour blocks from

$ix to ten p.m. on weekday evenings and alsoc on Saturday mornings.
Hearings are held in private rooms in the prosecutor's office, and
disputants are allowed *to bring witnesses with them if they feel it
is necessary. Attorneys occasionally accompany disputants, but the
project does not encourage the use of lawyers.

Hearing officers typically begin hearings by explaining the purpose
of the Night Prosecutor Program. The complainant is then allowed
to state the nature of the complaint, followed by comments by the
respondent. An effort is generally made to enable the two parties
to present their initial interpretations of the gpecific incident
without interruption from the other party. After the initial pre-~
sentation of the problem by the two parties, the Hearing Officer
encourages the parties to explore the underlying causes for the
problems through questions and comments. The goal of the project
is to have the two disputants arrive at a mutual agreement on a
solution for their problem. At times, a witness present at the
hearing may be able to suggest a solution, and often these wit-
nesses are friends of both parties to the dispute. If the parties
‘are not able or willing to arrive at a solution to. the dispute, the
Hearing Officer will typically suggest a solution which he feels is
likely to be acceptable to both parties. The Hearing Officer also
informs the disputants of the law and criminal sanctions which may
apply to the incident being discussed.

i«
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The project does not use written resolutions. If the two parties
state that they are interested in having the resolution in writing,
the Hearing Officer will write a summary of the resolution and
present a copy to the two parties. The project will not keep a
copy of the written resolution. The reason for the avoidance of
written resolutions, according to the project's current Coordina-
tor, is that the project does not wish to give the parties the
illusion that the project has the power to enforce resolutions
when in fact that power does not exist. For the same reason, the
Coordinator states that the project's earlier parctice of inform-
ing respondents that they are on "prosecutor's probation" for
sixty days has not been commonly used lately. The aim of inform-
ing the respondents that they were on "prosecutor's probation" was
to highlight the fact that criminal charges could possibly be brought
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against them if they continued to bother the complainant. In actu~
ality, "prosecutor's probation” had no independent legal force, and
the threat of filing a criminal complaint "stands more on the merit
of the repeated offense than on the violation of the probation
agreement."”

The project has pointed out in its various annual reports that

the emphasis of the program was of necessity on "quantity rather
than quality" due to the large volume of cases which nzeded to be
processed. In many instances the thirty minutes allotted per heaxr-
ing was not sufficient to deal with the complexity of the issues
involved in the case. Because of this problem, the project ob-
tained a grant from the American Lutheran Church to broaden the
program to include graduate students from the Ohio State School of
Social Work and the Lutheran Theological Seminary at Capital Uni-
versity. This social work component has recently received contin-
uvation funding from the city budget along with the rest of the
Night Prosecutor Program. The Social Workers may sit in on a
mediation session if the Hearing Officer feels that it is appro-
priate. In other cases the parties to the dispute are referred

to a social worker for further counseling and possible referral

to a social agency. Typically two or three social work graduate
students are on duty each night to meet with disputants. 2as an
adjunct to the activities of the social work staff, two programs
have been developed for particularly common problems: a "problem
drinker's group" and a "battered women's group.” These groups
receive long-term counseling and participation in the groups is
voluntary.

If a complainant is not able to travel to the Night Prosecutor's
Office due to physical disability, severe illness, etc, the pro-
ject's Field Worker will make house calls to handle the complaint,
The Field Worker may meet with the complainant and then locate the
respondent and meet with him separately to try to resolve the
problem., A typical example of this component in operation in-
volves elderly individuals who feel that they are being harassed
by neighborhood youths. The Field Worker will meet with the
youths and attempt to eliminate the problem. The Field Worker also
has been involved in site visits to disputants’ homes to serve as
a fact finder. 1In these instances the matter in dispute requixes
a first hand look to determine the possibilities for a fair reso-—
lution. Examples of this type of case include noisy lawnmowers
and blocked garages.
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B.2.4 Hearing Staff Qualifications

Bearing staff are law students recruited from the Capital Univer-
sity Law School. Students are very interested in participating in
the project because the Night Prosecutor Program provides the stu-
dent with practical experience in helping others, a source of in-
come, and contact with a prosecutor's office which will be likely
to be impressive on their employment record. An effort is made to
allow many students to participate in the project. Third year law
students are generally asked to leave the program to make room for
second year law students to participate. Students are generally
chosen for participation on a first come, first served basis, and
the project typically has a substantial list of students waiting
for an opening to participate in the project. The law students
receive intensive training from the operators of the local "crisis
intervention training program"” (see Section B.2.6).

B.2.5 Project Organizaition

The organization of the Night Prosecutor Program has been revised
occasionally to improve the delivery of services to disputants.
The project was recently reorganized and the staff positions are
as follows: '

@ Coordinator-~responsible for administration of the
project and some intake functions. The Coordinatox
is the only full-time member of the project staff,
and will be on duty four hours per day in the day-
time and four hours at night while the hearings are in
progress. The Coordinator is a lawyer.

® Director--the Director is a law student and receives
a stipend rather than an hourly wage for working on
the project. The Director's duties include management
of personnel at the law school, payroll, recruitment
of new law students, etc. '

® Senior Clerks--six law students are designated as
Senior Clerks. These Clerks are responsible for doc-
ket scheduling for the nights to which they are assign-
ed. They coordinate Hearing Officers, answer phone in-
guiries, and interview walk-in cases. Each Senior Clerk
is assigned to a specific weekday night or Saturday
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morning.

@ Clerks--six law students assist the Senior Clerks, and
have primary responsibility for interviewing new com-
plainants who walk-in during the evening sessions. . Both

Clerks and Seniocr Clerks work from four p.m. to twelve

E p.m. on their assigned days.

® Hearing Officers--approximateiy thirty law students
gerve as Hearing Officers. Three to five hearing
officers are assigned to each of the six weekly ses-
sions (weekday evenings and Saturday mornings).

e Social Workers--two to three social work graduate stu-
E dents from Ohio State University or students from the
Lutheran Theological Seminary at Capital University
are assigned each session to assist disputants with
problem solving and social service referral. These
students often provide counseling for disputants when
appropriate.

Due to the use of law students as project staff, the project has
had considerable staff turnover during the life of the project.

B.2.6 Staff Training

Hearing Officers receive twelve hours of training in mediation

and conflict resolution techniques. The training program was
developad by the Educational and Psychological Develcpment Cor-
poration of Columbus, Ohio under contract to the Night Prosecutor
Program. Hearing Officers receive textual materials developed for
the course and are taught how to handle conflict, direct hearings,
and use a mediational rather than adversarial approach to dispute
settlement. This training is critically important because in

E their reqular coursework law students are taught the adversarial

approach to resolving disputes. Role-playing techniques are em-
ployed, and the .law students are taught to be sensitive to the
nonverbal cues of the disputants and to listen closely for signs
of the problems underlying the incident on which the complaint is
based. ' New Hearing Officers co-mediate hearings with experienced
mediators prior to handling cases individually. Staff members
also receive an orientation regarding payroll, scheduling, and
other operational procedures. Many Hearing Officers are given
the opportunity to ride with police officers and obserxrve disputes
in action to increase their appreciation of the types of cases
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they will be viewing. Monthly meetings are held with project staff
to discuss prrblems being experienced in intake and hearings.

B.2.7 Goal Achievement

The project maintains relatively limited records of its cases, as
was discussed earlier. Project annual reports provide summaries
of the accomplishments of the project. During 1976 the Night
Prosecutor Program scheduled 16,575 cagses for hearings. Sixty~
one percent of these cases (10,146} involved bad checks and the
remainder (6429) were interpersonal disputes. Of the 6429 sched-
uled cases of interpersonal dispute, a total of 3,478 (%4 percent)
hearings were held. Complainants failed to appear at the hearing
in the remaining 46 percent of the interpersonal dispute cases.
Only 16l criminal complaints were authorized among the interper-
sonal dispute cases, and this represents only 2.5 percent of the
total interpersonal dispute cases referred to the project. The

‘bad check cases similarly resulted in a low rate of criminal com-

plaints being issued, with only 1,104 complaints issued for the
10,146 scheduled bhad check cases. The combined total of 1,265
complaints accounts for only eight percent of the total cases
scheduled for hearings. The remaining 92 percent of the cases
were diverted out of the criminal justice system. It is not

clear what percentage of the initial cases would have dropped out
of the system due to refusal by the prosecutor to bring charges
due to insufficient evidence to warrant a criminal charge, changes
of heart on the part of complainants resulting in withdrawn com-
plaints, etc. If the Night Prosecutor cases are considered to be
diverted from the system, then it can be said that the 15,310
cases not going on to prosecution comprise 28 percent of all the
criminal cases in Franklin County for the year 1976 excluding
traffic offenses (i.e., 38,735 felony and misdemeanor cases ex-
cluding traffic offenses were placed on the court docket in Frank-
lin County in 1976). Research is needed to determine the extent
of attrition likely to occur for the cases processed by the Night
Prosecutor. At present, it is very difficult to determine the
extent to which the cases would have required extensive prosecutor
and court attention.

The cost of processing cases in the Night Prosecutor Program is
very low. The annual operating budget is approximately $43,000
excluding in kind contributions by the prosecutor's office (office
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space, equipment, secretarial help, daytime referrals, supplies).
Bad check hearings are extremely rapid and require minimal re-
sources from the project. If only the 3,478 interpersonal dis-
pute hearings are counted, the cost per hearing can be seen tc¢ be
no more than $12.36 excluding in kind contributions of space, sec-
retarial help, etc. The addition of these expenses would be
likely to raise the maximal hearing cost to no more than $20. In
contrast, the cost of processing a case through the criminal jus-~
tice system has been estimated by the project to be no less than
$200 and probably considerably more. Based on an assumed cost of
$200 per case, the project estimates that if the 15,310 cases
successfully diverted by the project were to have been processed
through the criminal justice system, the City of Columbus and
Franklin County would have had to pay over three million dollars
for the case processing. BAgain, the validity of this assertion
depends upon the degree to which these cases would not have drop-
ped out early in the system due to discouragement from the pro-
secutoxr's office or decisions to not prcsecute by the ¢complainant.
It should be stressed that even if some of the cases processed by
the Night Prosecutor Program might have dropped out of the system
early without the project's efforts, the project may still be pro~
viding an extremely important service. The project attempts to
resolve disputes rather than simply bar their entrance into the
system, and disputes which are resolved are unlikely to return to
the system later as similar or more serious charges.  Thus, savings
in future police, prosecutor, and court costs are presumably
achieved in instances in which the project has successfully re-
solved serious disputes. '

Additional achievements of the project which arise from its organ-
izational structure are (1) its great speed in case processing with
the average case processed within ten days, (2) the avoidance of an
arrest record for defendants caught up in minor disputes, and (3)
the provigsion of a forum for the resolution of disputes at a time
of day which does not interfere with the c¢lient's employment.

The Columbus project calls project clients approximately thirty
days after a hearing to determine whether, the dispute has been
satisfactorily resclved. In 1976 calls were made to both the
claimant and respondent in 892 cases, and a satisfactory solution
was reported in 90 percent of the cases. Further contact with the
criminal justice system was reported by 2.2 percent of those con-
tacted (i.e., 20 of the 892).
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B.2.8 General Observations

The Columbus Night Prosecutor Program has been successfully insti-
tutionalized into the prosecutor's office in Columbus. In 1974,
the project was designated as an exemplary project by the Law
Enforcement Assistance Administration, and extensive training sem-
inars wers beld tnroughout the country to inform prosecutors of
the possibility of establishing similar projects. Similar pro-
jects have been developed in other jurisdictions. For example, in
Ohio projects modeled after the Night Prosecutor Program have been
established in Akron, Chillicothe, Cincinnati, Dayton, Lima, and
Newark.

The project has a number of features which distinguish it from the
other five projects reviewed in this report including the use of
law gtudent mediators, the lack of use of written agreements, and
the Jlarge proportion of bad check cases. The project's location
within the prosecutor's office clearly makes the project a conven-
ient forum for the resolution of bad check cases on the part of
merchants. Similar interest has been indicated by the Apartment
Owners Association of Columbus and tenants have been referred to
the project for disputes involving malicious destruction of prop-
erty and theft (i.e., unlawful withholding of rent deposits). The
City of Columbus Health Department has also used the project to
process health code violation cases.

Future funding of the project from the city budget seems assured.
The project is viewed as providing a very valuable service to the
criminal justice system of Columbus.
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Case Study C:

The Miami Citizen Dispute Settlement Project

C.1.0 Introduction

The Miami Citizen Dispute Settlement Program is operated by the
Administrative Office of the Courts of the Eleventh Judicial Cir-
cuit of Florida. The project began operations in May 1975 and
initial plans for the project were established in the fall of 1974.
The project serves Dade County, Florida with a county-wide popula-
tion of 1,467,000, including the 355,331 population of the City of
Miami. The Miami project is funded by Law Enforcement Assistance
Administration (LERA) block grant monies. The project's main
office is located in the Metropolitan Justice Building, a building
which also houses the prosecutor's office and Criminal courts.
Branch offices have also been established by the project in local
lower court buildings. The primary source of referrals to the Cit-
izen Dispute Settlement (CDS) Program is the State Attorney's
Office of Dade County. 3Intake screening clerks at the State
Attorney's Office refer appropriate misdemeanor cases to the CDS
intake staff in the same building. The police departments in Dade
County also provide referrals to the project, and other cases are
obtained because the complainant knows of the project's services
from prior contact, media coverage, or community agency referral,
2 wide range of cases are accepted by the project; all meet the
basic eligibility requirement that an ongeing interpersonal rela-
tionship exist between the parties. Typical cases include domes—
tic disputes resulting in incidents of a ;:¥minal nature, neigh-
borhood problems, landlord-tenant disputes; certain domestic fel~
onies, etc, Hearings are typically held within seven days of the
omplainantis initial contact with the project, and professional
mediators (e.g., psychologists, sociologists, lawyers, etc.)
conduct the mediation sessions. The project prepares written
agreements which are signed by both parties to the disgpute in
cases in which a settlement is reached. The agreements are not
enforceable in court, but do provide the disputants with tangible
evidence of their mutual agreement. Clients are referred to soc~
ial service agencies where necessary. The project is fully bi~
lingual to serve the unique cultural diversity that exists in Dade
County. ‘
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c.1l.1 Program Development

The Miami project was developed in large part by Mr. Fred Delappa,
who was the Deputy Court Administrator and Special Assistant to the
State Attorney at the time the program was planned. Mr. Delappa
studied the operation of the State Attorney's Office and the courts
and felt that considerable savings and increased assistance to
citizens could be achieved with the development of a mediation pro-
gram similar to the Columbus Night Prosecutor Program. For exam-
ple, Mr. Delappa observed that approximately 35 percent of the
criminal misdemeanor cases filed in the County Court resulted in
dismissals "voluntarily by the complainant or involuntarily by the
non-appearance of the complainant." Given the estimated cost for
processing a case from affidavit to hearing of approximately $250,
Mr. Delappa estimated that the theoretical cost to the Dade County
criminal justice system was in excess of four million dollars.

C.1.1.1 Proposal Preparation

A decision was made to apply to the Law Enforcement Assistance
Administration for block grant funds to establish the Miami Pro-~
gram. The initial plan was to have the program be operated by

the State Attorney's Office. The project developers were acquaint-
ed in detail with the Columbus Night Prosecutor Program and its
operation within the local prosecutor's office through exemplary
project publicity on the program. Since the Columbus project
seemed to operate well, the plan in Miami was to: similarly situate
the new program in the prosecutor's office. Difficulties occurred,
however, in making arrangements for the necessary matching funds
for the LEAA grant. The county had funds available since a bail
bond program had been planned but was then not established. The
money set aside for the bail bond project could be used for the
new Citizen Dispute Settlement project, but could not be used as

a match if the program was to be attached to the State Attorney's
Office. Florida regulations forbid the augmenting of a state
agency budget with county funds. In September 1974 the court ad-
ministrator agreed to have the Citizen Dispute Settlement project
attached to the Administrative Office of the Courts. Mr. Delappa
received assistance from various members of the State Attorney's
Office and the Administrative Office of the Courts in making these
arrangements. = LEAA held a regional training conference dealing
with methods for establishing citizen dispute settlement projects
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on the Columbus model during the time the Miami proposal was being
developed. Mr. Lelappa and Mr. Thomas Peterson, a member of the
State Attorney's Office staff, attended the conference, and were
further convinced that the Miami project should incorporate many
of the features of the Columbus project. One major departure from
the Columbus model was the decision to use professional mediators
rather than law students to sexrve as Hearing Officers. The plan-
ners felt that professional mediators would be more expensive but
would be better able to handle the complex disputes likely to be
processed by the project.

C.1.1.2 Grant Processing

The Miami proposal was submitted in June 1974 to the Law Enforce-
ment Assistance Administration for block grant funding. The
Metropolitan Dade County Planning Department and South Florida
Planning Council were the initial recipients of the application.
The announcement of the grant award was made in November 1974.

C.1.1.3 Program Implementation

Mr. Delappa served as the initial Project Director of the Miami
project, and his first employee was an Administrative Assistant
who had been working in the State Attorney's Office. The formal
date fer project implementation was May 1975, but Mr. Delappa toock
steps in April 1975 to insure that the project would be ready on
time. Five professional mediators were contacted by Mr. Delappa.;
and they decided to participate in the new Citizen Dispute Settle-
ment project. The mediators met together in training sessions and
Giscussed procedures for conducting mediation sessions. The work
of other projects such as the Columbus project and the Rochester
Arbitration as an Alternative project was studied, and simulated
dispute resolution sessions were held to further develop media-
tional skills. Recruitment of additional mediation personnel was
quite easy, due to contacts the Project Director and the first
group of mediators had with other professionals in the community.
Space was acquired at the Metropolitan Justice Building, and the
project officially began operations on May 1, 1975.
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C.1.2 Program Caseload

The project's first full calendar year of operation was 1976. Dur-
ing that year a total of 4,149 cases were screened by the project.
Eight hundred of the cases were not accepted by the project be-
cause the complainant did not have an ongoing relaticnship with the
respondent, the charge was too serious, the client had lost reality
contact and needed counseling rather than mediation, etec. Of the
remaining 3,349 cases, 2,166 (65 percent) were reported to have
been resolved through hearings. A resolution was considered to
have been achieved if the parties had arrived at a verbal or writ-
ten agreement, or if a successful rehearing occurred, or if the
"parties although adamant in a non-conciliatory stance, realized
that further action is counterproductive." One thousand, one
hundred twenty-seven cases were resolved without hearings, as indi-
cated by either the complainant or the complainant and the respon-
dent not appearing at the hearing. Fifty-six cases had hearings

at which no resolution was cbtained or a decision was made by the
Project Director to return the case to the State Attorney's Office,
gsometimes with a recommendation for prosecution. Approximately

25 percent of the cases processed by the Miami project have been
categorized as civil in nature by the project. These cases include
animal complaints, neighborhood problems, landlord-tenant disputes,
consumer complaints, and domestic problems such as visitation prob-
lems. The average time from initial contact with the project to a
hearing was seven days during 1976 as compared to an average of
over two months for cases disposed of by the State Attorney's
Office. The project's annual budget totals $150,000 with person-
nel expenses accounting for $108,408 of the total and mediation
expenses totaling $31,824.

C.2.0 Current Operations

The Miami Citizen Dispute Settlement Program is located in the
Metropolitan Justice Building not far from the downtown area of
Miami. The building houses courts and the State Attorney's Office
and makes referral operationsg convenient. The building has sub-
stantial security precautions and provides an "official" environ~
ment for the night time dispute hearings. The project has three
branch offices die to the great size of the Dade County area and
the inconvenience of the central office location for citizens in
some areas of the county. The offices were temporarily closed
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due to problems with costs associated with branch offices. Branch
offices are located in the South Dade Government Center, the Miami
Beach County tourt, and the North Dade County Court. These branch
offices are located in branch court buildings convenient to out-
lying sections of Dade County.

c.2.1 Case Criteria

The Miami project processes a wide range of cases. The project
points out in its grant application that nine particular offense
areas are particularly amenable to the project’'s services. These
offense areas are ranked in order of priority as disorderly
conduct, assault and battery, malicious mischief, trespass,
ariimals, family and child, possession of stolen property, petty
larceny, and loitering. The project notes that these nine offense
areas comprise 60 percent of the total number of misdemeanors that
enter the Miami judicial system according to the records of the
Administrative Office of the Courts. The project estimates that
at least 50 percent of the offenseées occurring in the above cate-
gories involve disputes among those with ongoing relationships
such as neighbors, relatives, etc. Detailed summaries of the
specific offenses processed by the project are not available.

The project points out that assault, battery, threats of violence,

" malicious destruction of property, and improper telephone calls

are particularly prevalent in the caseload. The project has many
of its case records transcribed on computer cards, and will have
highly detailed data reports if and when funds are received to
support an evaluation study of the project. In addition to the
various criminal offenses cited above, the project also handles a
substantial number of civil complaints such as landlord-tenant
disputes, neighborhood problems, consumer complaints and domestic
problems. In these civil matters, the complainant must have a
specific respondent against whom the complaint is lodged. The
project does process cases in which the complainant is disturbed
by the operations of an institution but has no specific disputant
within- that institution with whom an ongoing relationship exists.

L3

As in the case of many projects, the Miami project does not have
a means for accurately estimating whether the cases selected by
the project would have been processed through many stages of the
criminal justice system. Clearly, many of the matters involve
events which are technically chargeable as criminal offenses, but
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it is not clear what proportion of these cases would have been
removed by the prosecutor's screening clerks or would have been
voluntarily withdrawn from the system. The earlier cited evidence
of 35 percent of the docketed cases being dismissed for lack of
prosecution by the complainant suggests that considerable attri-
tion occurs. The Citizen Dispute Settlement project saves the
system considerable trouble in these cases by eliminating them
frem prosecutor processing and docketing altogether. Some of
these cases may hive never reached the docketing stage, however,
and research is needed to determine the rates and stages of case
attrition for various types of offenses.

C.2.2 Referral Sources

The project receives the majority of its referrals from the para-
legal intake screening clerks at the State Attorney's Office,
according to Linda Hope, the current Project Director. The clerks
review misdemeanor cases with complainants and refer cases which
meet proZect case criteria to the project intake counselors. The
project and its intake counselors are located in the same building
as the State Attorney's Office stasff, minimizing inconvenience for
the complainant. The intake counselors interview the complainant
to determine whether the dispute is suitable for mediation or
would be more effectively processed by another agency. 7Possible
referral agencies for cases judged to be unsuitable for mediation
include legal services, the consumer protection agency, welfare
and the small claims court.  When a case is judged to .be appro-
priate for mediation, a hearing is scheduled and the respondent

is mailed a Citizen Dispute Settlemert Center Notice to Appear

and a letter notifying him that a complaint has been lodged and
that a hearing is set for the specified time.

The project also receives referrals from the Miami Police Depart-
ment, the Public Safety Department which provides police services
for the unincorporated areas of Dade County, and town police
departments within the county. The Public Safety Department has

a crisis intervention unit termed the Safe Streets Unit. This
unit was established in 1971 with LEAA funds, and has provided

the Citizen Dispute project with numerous referrals. The officers
in the unit are highly trained in family crisis intervention,
crisis management, etc. The other police departments in Dade
County have typically provided far fewer referrals to the project
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than the Safe Streets Unit of the Public Safety Department. Plans
are being developed for a similar unit within the Miami-Police
Department and it is anticipated that such a unit would be active
in making referrals to the Citizen Dispute Settlement project.

Additional referrals come to the project from community organiza-
tions familiar with the project, and directly from individuals
who have learned about the projezt through direct exposure or
through the media. A small percentage of referrals are made from
the bench, and on occasion judges have sent disputants directly
from the courtroom to the project for immediate mediation of a
complex dispute.

The project has four intake counselors to process incoming cases.
One of the counselors has sole responsibility for making referrals
to social service agencies for persons who have completed media-
tion hearings. BAl1l of the counselors make referrals as appropri-
ate at the time of intake. The counselors are trained to care-
fully process referral cases and to show cornicern for clients.
Counselors encourage clients to return to see them if their
problems were not resolved at the mediation hearing or at any
othexr referrals.

Letters sent to respondents for the scheduling of hearings are
very official in appearance. Respondents are informed that
"failure to appear may result in the filing of criminal charges
based on the above complaint."” If no criminal activity has
occurred the respondent is merely advised that non-appearance may
result in aggravation of the situation.

C.2.3 Resolution Technique

The project attempts to resolve disputes through mediation. The

_typical approach at a mediation session is for the mediator to

obtain the forms describing the complaint from the clerk at the
hearing and read them briefly to become familiar with the issues.
The two parties are then asked to come with the mediator to a
courtroom set aside for the specific mediator. The mediator and
disputants sit around the table in front of the judge's bench,
and the mediator explains the nature of the Citizen Dispute
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Settlement Program. Disputants are informed that the proceeding
is not a formal court procedure, that no decision of guilt or
innocence will be made, and that the purpose of the hearing is

to attempt to resolve the problems being experienced by the
disputants. The complainant is then allowed to state the nature
of the complaint followed by comments by the respondent regarding
the complaint. - The mediator then attempts to identify the issues
in dispute and assist the disputants in reaching a settlement to
the problem. No set approach is used by the various mediators in
facilitating a settlement. The project feels that each mediator
is a professional with a conflict resolution style that has been
developed throughout the individual's career. The degree to which
different mediators are directive in attempting to arrive at
resolutions depends upon the mediator's past training and exper-
ience. If possible, the parties are encouraged to arrive at a
written resolution to their difficulties which both parties sign.
In cases where this type of resolution is not possible, the
mediator does whatever is seen as possible to develop common
ground between the disputants.

Cases are reviewed by the original intake counselor the day after
the mediation session is held, and a number of courses of action
may be taken. (1) In the case of written resolutions, the matter
is closed and the original charge is dismissed. ' (2) If the
complainant failed to appear, charges are automatically dismissed.
(3) If the respondent fails to appear the case is discussed with
the complainant and rescheduled for a hearing or recommended for
prosecution if appropriate. (4) If the parties have failed to
arrive at a satisfactory resolution, the case is reviewed with
the complainant for possible recommendation for prosecution, and
(5) regardless of the mediation hearing outcome, the parties may
be referred to social services if requested.

C.2.4 Hearing Staff Qualifications

Mediators are professionals who are trained in dispute resolution
techniques. Professiocnal fields of training represented in the
pool of mediators include psychology, law, sociology, and social
work. A training program has been developed by one of the
mediators who holds a Ph.D. in social psychology. This program
insures that all of the mediators have had common experience in
approaching the types of cases occurring at the Citizen Dispute
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Settlement Program. Mediators are paid from $8 to $10 per hour
depending upon their previous training and experience.

g C.2.5 Project Organization

The current project staff includes eight full-time employees with
the following positions: -

(1) Program Director - responsible for overall
operation of the program, including staff hiring,
E administration, and policy development. Both the
current Project Director and the past Project
Director have been attorneys.

(2) Administrative Officer - responsible for assisting
the Director in planning and developing the program
and its operations. The Administrative Officer
assists in selection of mediators and their training.

{3) Soeial Worker 1 ~ responsible for supervising the
program’s social service referral component including
the development of a social referral manual, and
training new Intake Counselors.

E (4) Intake Counselors - responsible for operation of the
central and branch office intake procedures. Three
Intake Counselors are currently working at the
project and their hours rotate so that one Intake
Counselor is assigned each night to assist in
mediation hearing scheduling and operation.

oy
Wy

{(5)  Secretary ~ responsible for clerical functions and
some administrative duties. ‘

(6) - Receptionist - responsible for some clerical functions ’
plus assisting visitors, handling phone calls, etc. Y

In addition the project has over twenty mediators available for
the conduct of mediation hearings. Recruitment of mediation
staff has been easy for the projéct due to the extensive contacts
of the project staff and the current mediators. The project has
experienced moderate staff turnover. The original Project Officer
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left the program in March, 1977 and was replaced by a lawyer who .
was highly familiar with the Dade County couxrt system. The :
Administrative Officer has been with the project since its

inception.

C.2.6 Staff Training

A training program for mediators was recently developed by a
mediator who has a doctorate in psychology. The mediator's
training program contains a variety of modules covering a range
of topics. Materials deal in part with theoretical aspects of
mediation, and the focus of this instruction is upon the struc-
tural context of the parties' relationship, the perscnal
characteristics of the parties, and the existing pattern of
relations between the parties. Observational sessions are held
in which mediators observe role-played mediation se&ssions, and
also participate in role playing. Detailed instructions are
provided regarding the use of social influence strategies to
assist parties to arrive at a resolution. Finally, new mediators
are given the opportunity’to co-mediate sessions with experienced
mediators. Mediators follow these experiences with detailed
discussions and attempt to analyze the processes which occurred
during the sessions. The project director is planning to develop
a training manual which will be used in conjunction with co-
mediation.

C.2.7 Goal Achievement

LA
.

The project's achievements in case processing were discussed at
length in the earlier section dealing with the program caseload.
As was noted, the project had a total case intake of 4,149 in
1976. Ninety-eight point sixty-five percent (98.65%) of the cases
were reported by the project to have been resolved by hearings,
failure of the complainant to pursue the complaint and appear at
the hearing, and referral to other agencies. The rzemaining 56
cases were returned to the State Attorney's Office for prosecution.
A report on project operations in 1975 noted that the project's
average caseload of that time of 266 cases per month enabled the
project to process approximately 62 percent of the State Attorney
Misdemeanor Crimes Intake. As in the case of other projects, the
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exact impact of the project upon caseloads in the prosecutor's
office and upon the courts is difficult to estimate, because it
is not clear'how many of the project's cases would have been
rejected for prosecution or would have spontaneously dropped out
due to the complainant's decision not to pursue the complaint.

The paralegal screening staff at the prosecutor's office eliminate
a portion of the cases presented to them for a variety of reasons.
It should be stressed that the project is likely to be providing
a valuable service in the case of disputes which would not have
reached the court. The project attempts to resolve disputes
rather than allow them to continue and perhaps grow to significant
proportions. To the extent that the project is successful in
resolving disputes, future police, prosecutor and court time is
likely to be saved.

As was noted earlier, the project is currently seeking funding for
an evaluative study of the project's achievements. The project
has records on over 6,000 cases, and provides an impressive range
of possibilities for the study of conflict resolution activities.
If the evaluation is funded, the project will be able to provide
answers to many questions regarding case types, case flow, the
impact of the project on different types of disputes, etc.

The Miami project has attempted to estimate the cost savings
resulting from the operation of the project. Three separate
estimates have been provided by the project. The project assumes
that the cost per case is $36.14 (total project cost of $149,954
divided by total number of matters of 4,149). Matters are defined
as all cases received at intake, regardless of whether or not the
case reached the hearing stage. The project alsc assumes that

the average cost to process a case from State Attorney intake to
the courtroom is $250. 1In the first analysis the project simply
subtracts project costs ($149,954) from the estimated .cost to

" process 4,149 cases to the courtroom ($1,037,250). 1In the second

analysis the project only includes cases which were judged by the
project to be criminal matters which were technically prosecutable.
Two thousand, two hundred ninety-three cases met this criteria,

and the difference between the criminal justice system expense to
prosecture these cases to the conrtroom and the Citizen Dispiite
Settlement project was estimated to be $423,296. In the third
analysis the project adjusted the figures to account for the
expenses. of the State Attorney's paralegal staff in screening the
cases, and the estimated savings from this third analysis was
$487,977.60. The project stresses that the various estimates
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cannot provide exact indications of cost savings. The expenses
associated with normal case processing within the criminal justice
system in Miami are not known, and marginal expense data would be
most relevant. The degree to which cases would penetrate the
¢riminal justice system is also not known. Research is needed to
more clearly provide estimates of the costs and benefits of medi-
ation projects.

c.2.8 General Observations

The Miami project has a number of features which distinguish it
from the other projects reported in this study. The project uses
professional mediators rather than community membeérs or law
students; the project is attached to the administrative office of
the court rather than to the prosecutor's office or an independent
organization (although the relationship to the prosecutor's office
is wvery close); the project has operated branch offices as well

as a central office; and the project holds hearings in courtrooms
rather than more informal meeting rooms.

The project's planned evaluation study, if funded, will provide a

wealth of information regarding dispute settlement processes.

The project has a very large backlog of case data which could shed
light on the types of cases which are most amenable to mediation,
and upon patterns of disputes among citizens.

Futur%‘fUnding of the project is not established as of the present.
The project will receive LEAA block grant funds through December,
1977 and perhaps will be assimilated into the city or county budget
after federal funding is completed.
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Case Study D:

The New York Institute for Mediation and
Conflict Resolution Dispute Center

D.1.0 Introduction

The Institute for Mediation and Conflict Resolution (IMCR) Dispute
Center began operation in June 1975 with Law Enforcement Assis-
tance Administration (LEAA) funds. The Center is sponsored by the
Institute for Mediation and Conflict Resolution, a non-profit
organization which was established in 1970 under a Ford Foundation
grant to train people in mediation technigques. The Dispute Center
receives referrals from throughout Manhattan and the Bronx, and is
currently developing an experimental branch office in Brooklyn.

The total population in the area served by the Center exceeds

three million. The Center is located in an office building in
Harlem and is accegsible to both Manhattan and the Bronx by public
transportation. The project receives case referrals from a wide
range of sources including specific police precincts, the Summons
Court, the Criminal Courts of Manhattan and the Bronx, and walk-
ins. Project clients must agree to binding arbitration, although
project arbitrators successfully arrive at mediated settlements

in the vast majority of *the cases. Community members serve as
arbitrators and receive intensive training from the IMCR. Hearings
are conducted within eleven days of initial contact with the Center
on the average. The Center accepts a wide range of cases, and its
guidelines specify thirteen violations and misdemeanors (such as
harassment, assault third degree, ete.) for primary consideration.
Generally disputants are expected to have an ongoing relationship.
Arbitration agreements are prepared following all hearings reflect-
ing the terms of the mediated or arbitrated agresments achieved,
and these agreements are enforceable in the civil courts.

D.1.1 Program Development

Planning for the IMCR Dispute Center began in April 1974. Ann
Weisbrod and Sandi Tamid, who were then employed by the Department
of Corrections, dewveloped the concept of establishing a mediation
project which would receive referrals directly from two of
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Manhattan's police precincts. The two women believed that a
program receiving direct police referrals would eliminate major
case processing costs from the courts and would also reach the
disputants quickly and effectively. Police in the target precincts
and in central police headquarters supported the plans for the
project. Ms. Weisbrod and Ms. Tamid received funds from two foun-
dations to study similar projects and plan the New ¥York project.
The Columbus Night Prosecutor Program and the Rochester Community
Dispute Services project were visited and discussions were held
locally with members of the Jewish Conciliation Board and the
Bronx Neighborhood Youth Diversion Project. Legal and social
science literature was also explored to gain information on possi-
ble mechanisms for project operations. A concept paper was devel-
oped in June 1974 and conversations were held with the staff of
the Institute for Mediation and Conflict Resolution. A decision
was made to have the Institute sponsor the project, and to re-
quest funds from the Law Enforcement Assistance Administration.

D.1.1.2 Proposal Preparation

Discussions were held between the Institute for Mediation and
Conflict Resolution and the staff of the local criminal justice
coordinating council during the summer of 1974. The initial con~
cept paper prepared by Ms. Weisbrod and Ms. Tamid was expanded
upon and a proposal was submitted to the criminal justice coordin-
ating council for review at the council's December 1974 meeting.
During the period of proposal preparation, the project's concept
was discussed with various leaders in the New York criminal jus-
tice system. The project received the enthusiastic support of
the relevant precinct commanders and police department adminis-
trators during the period of proposal preparation.

D.1.1.3 Grant Processing

The IMCR proposal was submitted in October 1974 to the Iaw Enforce~

ment Assistance Administration for block grant funding. The pro=-
posal was considered at the December 1974 meetings of the local
criminal justice coordinating council and the State Planning
Agency. The proposal was approved with a start-up date of March 1,
1975. The initial grant award was for $306,000.
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D.1.1.4 Program Implementation

The three month period from March 1 to June 1, 1975 was devoted

to hiring project staff, locating facvilities for the project, and
recruiting and training mediators. Mediators were recruited from
the community primarily through personal contacts of the staff

and the Institute for Mediation and Conflict Resolution. The
Institute had an extremely wide range of contacts with community
members due to its extensive training program in dispute resolu-
tion techniques. At the time the IMCR Dispute Center was seeking
mediation staff, the IMCR had already trained a diverse group of
approximately five hundred community members in mediation tech-
niques. The combination of some of these individuals with new
individuals contacted through them resulted in the IMCR having the
ready capacity to develop a panel of mediators differing widely

in age, sex, ethnicity, and socioceconomic status. Training of

the new mediators was conducted by the IMCR and involved the use
of role playing, case studies, videotaped feedback of performances
in simulated mediation sessions, observation, and finally co-medi-
ation with an experienced mediator. Two training cycles were held

during the project's first year, and a total of 53 community volun~- ’

teers participated in the four-week training course. In addition,
all relevant police personnel in the project's six referral pre-
cincts received training to inform them of appropriate cases to
refer to the project and procedures for referrals. The project
began receiving referrals in June 1975 when referral mechanisms
for two of the police precincts were established. One additional
precinct was added in August, three more in October, and in Nov-
ember the Housing Authority Police assigned to the six target pre-
cincts began to provide referrals. ’ '

D.1.2 Program Caseload

The IMCR Dispute Center received a total of 1,657 referrals during
its first ten months of operation (from June 1975 through March
1976) . Data are not available on the categories of specific
offenses represented in the initial referrals. Seventy-seven

percent of the referrals were received from the police department,

19 percent from the Summons Part of Criminal Court (based on
three months of operation) and four percent from other sources
such as the District Attorney's office, related agencies,  etc.
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Of the initial referrals, 662 were not processed to a hearing
because the complainant decided to cease further action. A random
gample of these cases was studied during the first year and it

was observed that in each instance, the dispute had been resolved
and the matter was not taken back to the police. 182 of the re~
ferrals were returned to the court because of the defendant's
criminal history, the lack of a prior relationship between the
complainant and the respondent, etc. 238 of the referred respon-
dents did not appear at the project after the initial referral,
and some of these cases may then have been processed by the court
although records are not available to determine whether prosecu-
tions occurred. Mediated hearings were scheduled in the remaining
575 cases. Of this group the respondent failed to appear in 23
cases and the parties resolved the dispute prior to the hearing
date in 146 of the cases. The project has noted in its first
annual report that the combined total of the cases in which the
complainant d4id not appear at the Center and continue the com-
plaint (662) and the cases scheduled for hearing which were either
resolved at the hearing or prior to it (552) represent 73 percent
(1,214) of the initial referrals. The cases in which the com-
plainants failed to process the case through the Center appear to
have been resolved by the disputants themselves, according to a
study of a sample of the cases by the Center. The Center points
out that many of the complainants stated that the mere avail-
ability of the Center made resolution of the complaint possible
by providing time for resolution without further police or court
action. A thorough study of complainants who fail to pursue medi-
ation hearings would be helpful in determining precisely the
causes for their retraction of the complaint. Table 1 presents

a summary of the relationships among disputants referred to the
Center. As can be seen, spouses and neighbors make up the major-
ity of the referrals, with friends, relatives, and landlords or
tenants constituting many others.

D.2.0 Current COperations

The Dispute Center is currently located in an office building in
the Sugar Hill section of Harlem. The building is owned by a
local church. One floor of the building is occupied by a private
school and other community organizations are also housed there.
The Center was previously located in a brownstone also owned by
the church, and moved due to the need for more space. The Center
is located near the City College of the City University of
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New York, and is convenient to public transportation. The location

is central for clients coming from Manhattan and the Bronx and
rent is quite inexpensive compared to many other Manhattan loca-
tions. The Harlem setting may discourage some potential clients
from other parts of the city although the project reports that
the location is rarely a problem particularly because of the
proximity of the City College. The project will be opening an
office in Brooklyn in the near future, and that office will focus
on felony cases and will be evaluated by the staff of the Vera
Institute of Justice.

D.2.1 Case Criteria

The IMCR Dispute Center accepts a wide range of cases for arbitra-
tion. The project initially established referral procedures for
thirteen specific offenses which were considered "to occur be-
tween people who knew each other and thus would be amenable to
mediation." The offenses included various degrees of harassment,
disorderly conduct, reckless endangerment, menacing, assault,
trespass, misapplication of property, custodial interference, and
criminal mischief. Cases referred to the Dispute Center fall
primarily in these categories, although some additional types of
cases are processed when mediation appears to be useful. As with
many mediation projects, discussions with the disputants often
reveal that other charges are relevant which were not discussed
with the referral source. The project attempts to resolve what-
ever issues are presented by the disputants. If Family Court
matters are presented at the hearing, the Center is not permitted
to arbitrate a resolution {(e.g., for custody and child support).
Attempts are made to mediate these cases when they arise, and if
mediation is unsuccessful, the parties must go to the Family Court
to resolve their differences. The project would be willing to
arbitrate Family Court matters if given authority from the Family
Court to do so, and if funds were available to increase the staff
size to handle these matters. The project is free to arbitrate
common law separation cases because they fall outside of the
Family Court's jurisdiction. The Center has begun to take re-
ferrals from the Criminal Courts in both Manhattan and the Bronx
and is now receiving some felony cases as well as misdemeanors.
These felony cases have included rape, robbery, burglary, kid-
napping, grand larceny, and second degree assault. As in the
case of many mediation projects, the Center does not have a means
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for accurately estimating whether the cases selected by the pro-
ject would have penetrated deeply into the criminal justice system.
The felony cases and police arrest cases which are now being re~
ceived in all likelihood would have been prosecuted, but many of
the misdemeanocr cases may have been screened out by the Summons
Court, and not proceeded further into the system.

D.2.2 Referral Sources

The Center received the majority of its referrals from the police
during its first year of operation. With the development of
referral procedures with the Summons Part of the Criminal Court
late in the project's second year, the majority of cases have
been referred from the Summons Court. In addition to the police
and Summons Court, the Center also receives referrals from the
Criminal Court and walk-in cases.

Police referrals are received from six Manhattan precincts (all
North of 110th Street) and five west Bronx precincts. These pre-
cincts are the ones closest to the project's location and were
thus judged by the police to be the most appropriate precincts
for referral. (Court referrals come from throughout Manhattan
and the Bronx and are not geographically limited). The Housing
Authority Police in the relevant precincts alsc make referrals

to the project. 1In cases in which no arrest is made and yet the
case meets project criteria for referral, the police officers
prepare a mediation referral form and give a copy to the complain-
ant instructing the complainant to appear at the Dispute Center
within 72 hours to initiate mediation hearings. The police also
forward a copy of the referral form to the Center and file a copy
of the form at the precinct station. In cases in which a defen-
dant is arrested and given a "stationhouse release" a Dispute
Center staff member, who is an ex~police officer, reviews the
case to decide if it is appropriate for referral to the Center.

A name and fingerprint check is made to determine the defendant's
past record and the existence of any outstanding warrants. These
cases are reviewed at the Court Division, Manhattan Criminal Court
Unit #1, Court Attendance Section, the unit that receives all
stationhouse release (desk appearance ticket) case materials. If
the case seems appropriate for Dispute Center mediation, the in-
take officer requests approval for referral to the Center from
the Director of the Early Case Assessment Bureau of the
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Manhattan District Attorney's Office. Upon completion of the
mediation process, the complainant cfficially withdraws all charges
and fingerprint and photograph records are returned to the
respondent.

Summons Court referrals are processed by two IMCR staff members
located at the court. The Summons Court, located in lower
Manhattan, receives cases from Manhattan, the Bronx, Brooklyn,

and Queens. The Summons Court serves as an initial screening
device in the New York court system. The complainant and the
respondent receive "request to appear" notices after a complaint
is presented for a misdemeanor. On the scheduled date they appear
before a judge briefly for review of the merits of the case and

a decision whether charges will be brought. Judges dismiss a

high percentage of cases appearing before the Summons Court and
admonish the defendents to mend their ways or face prosecution.
The IMCR referral mechanism intervenes in the Summons Court
procedure, and the court clerk refers individuals with complaints
amenable to mediation from Manhattan and the Bronx to the IMCR
intake workers at the court. The Dispute Center staff explain

the mediation process to the complainant and if mediation is
successful, the court is notified that the case can be dismissed
from the court docket. The original procedure, when the project
first initiated Summons Court referrals, was for complainanté

to receive "request to appear" notices at the time of making the
complaint and to have a hearing before the judge scheduled for

the normal six weeks after the complaint was presented.  This
procedure enabled the IMCR Dispute Center to process referred
cases prior to the court hearings, and to eliminate the need for
these hearings when successful. Recently, the Summons Court has
moved to reduce its backlog to only a one week delay by hastening
case processing. The one week period between initial complaint
and hearing before the judge is not sufficiently long to enable
the IMCR project to receive and process referrals. Summons Court
referrals have dropped dramatically, and now the project typically
receives referrals from the judges at the Summons Court rather than
directly from the court clerk at the time a complaint is presented.

Criminal Court referral procedures are in operation in both the
Manhattan and Bronx Criminal Courts. Interpersonal misdemeanor
and felony arrest cases are referred to the Dispute Center with
the concurrence of the Assistant District Attorney reviewing the
case, the legal aid attorney and the complainant and the defendant.
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Cases referred to the project are either "adjourned contemplating
dismissal" or adjourned pending mediation-arbitration. Successful
mediation typically results in the case being dismissed at the
next court hearing.

Walk-in cases are processed by intake workers located at the
Dispute Center. These cases typically make up a small proportion
of the Center's caseload, and arise from referrals from other
agencies, awareness of the project by the complainant due to word
of mouth or the media, etc.

Complainants f£fill out and sign Mediation-Arbitration Submission
Forms to initiate participation in the IMCR project. The respon~-
dent is then sent a notice and regquested to come to the Center
within 72 hours. The mediation process is explained to the re-
spondent, and the respondent is requested to sign a Mediation-
Arbitration Submission Form. Once both parties have signed the
forms, a hearing is scheduled, typically 10 to 14 days following
the date the complainant initiated the complaint. Parties to the
dispute are informed of the legal enforceability of the arbitra-
tor's award at the time they sign the Submission Form.

D.2.3 Resolution Technigue

The project strongly favors mediation as the means to arrive at
a resolution to the disputant's problem. Mediators resort to
imposed arbitration agreements only in rare cases in which the
parties cannot arrive at a mediated settlement. All agreements
whether mediated or arbitrated are written up as Arbitration
Awards. These awards are enforceable under Article 75 of the
New York Civil Practice Laws and Rules in the Civil Term of the
Supreme Court. : s

oy
.

The number of mediators handling a case varies from one to three
depending upon the nature of the case, the mediator's ability,
case -volume, etc. Sessions typically have three phases. In the
initial phase, the disputants are given the opportunity to pre-
sent their wversions of the situation, and to air their grievances.
This phase can at times lead to the disputants resolving their
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differences through negotiation or redefinition of the situation.
Release of pent-up hostility in this phase of the session can be
cathartic for disputants and can help to prepare the way for an
agreement. ' The panel of mediators then attempts to mediate the
dispute by defining issues, identifying areas in which the dis~
putants agree, and isolating areas of disagreement. If necessary,
caucuses are held with the disputants individually to determine
the disputant's needs and requirements. These private meetings
are valuable because disputants can often be more candid abaut
possible compromises to the mediation panel than they can to the
other disputant. The disputants are then brought back together,
and further efforts are made to arrive at an agreement that is
satisfactory to both parties. In rare cases (approximately 5
percent), the panel's efforts to mediate a settlement are
unsuccessful and an arbitrated agreement is required. In these
cases the panel meets after the session is over, reviews notes
taken on the case, and formulates what it considers to be a fair
agreement. The disputants are informed of the imposed agreement
by mail.

The average length of mediation hearings is two hours. The
majority of cases are resolved in one session with occasional
cases requiring two or even three sessions before resolutions are
reached. Approximately half of the hearings are held during the
daytime while the remaining hearings are held after five p.m.

The Dispute Center has an active social service component. - The
staff social worker refers disputants to social service agencies
when appropriate and also serves as the implementor of mediated
agreements. The social worker contacts parties who are reported
to not be abiding by the provisions of the arbitrator's award and
warns them of the civil sanctions possible for non-compliance.
Roughly an equal number of complainants and respondents requests
assistance from the social worker in maintaining compliance with
the arbitrator's award. The social worker contacts all parties
to mediated-arbitrated cases thirty to sixty days after the hear-
ing to determine if the agreement is being honored and if addi-
tional social service assistance is needed.

As in the case of the Rochester project, the procedure for en-
forcing the agreement involves making a motion to the Civil Term
of the New York Supreme Court (often termed the superior court
in other jurisdictions) to confirm the arbitrator's award. If
confirmed, this motion is followed by a motion for a specific
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judgment (in the case of monetary awards) or a contempt of court e
action in the case of behavioral agreements. The staff of the
IMCR Dispute Center have prepared a sample affidavit for enforce-
ment of awards, and assist disputants in £illing out their forms
if necessary. Court fees are waived for disputants filing affi-
davits from the IMCR Dispute Center due to an agreement with the
Assistant Administrative Judge of the Civil Branch and the County
Clerk of the New York Courts. Very few of the project's cases
have required enforcement; generally warnings by the project
social worker have sufficed to eliminate non-compliance with the
agreements.

D.2.4 Hearing Staff Qualifications

Mediators are community members and are selected to provide
diversity in age, sex, ethnicity, and socioceconomic status. Aas
was noted above, the Institute for Mediation and Conflict Resolu-
tion had five years of experience in training ¢community members
in mediation skills prior to the development of the IMCR Dispute
Center. Over 500 community members had been trained in the period
prior to the development of the Dispute Center, and the IMCR thus
had a wide range of community contacts through which to locate
appropriate mediators. Once selected, mediators received exten—
sive training by the Institute for Mediation and Conflict Resolu-
tion.

U

D.2.5 Project Organization

The current IMCR Dispute Center staff consists of 14 persons:

1. Executive Director - responsible for overall super-
vision of the project, coordination with relevant
agencies, and preparation of funding agency reports.

2. Center Director - responsible for the supervision of

the day-to~day operation of the program including
direct supervision of subordinate staff.
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Intake Coordinator - responsible for coordination of
the entire intake process and mediation sessions,
including scheduling of all mediators and maintenance
of all related records.

Police Liaison — responsible for the training of
police officers to insure maximum use of the referral
process, also assists the District Attorney's office
and the police department in selecting appropriate
desk appearance cases (stationhouse releases) for
referral.

Social Worker - responsible for contacts and referrals
to social service agencies and the follow-up and en~
forcement procedures for all mediated cases.

Intake Workers - responsible for processing referrals
to the project, two are located at the Summons Court
(one is designated the supervisor), two are located
at the project headquarters, one is located at the
Bronx Criminal Court, and one is located at the
Manhattan Criminal Court.

Fiscal Officer ~ responsible for the preparation and
maintenance of the project's fiscal records and
reports. ‘

Administrative Assistant - responsible for all office
managerial duties, clerical records, etc.

Receptionist - responsible for receiving all gquests,
handling incoming telephone calls, typing arbitration
awards, etc.

.

In addition over fifty community members serve as mediators.
Mediators are paid ten dollars per scheduled mediation session,
and some mediators serve on more than one hearing in a given day.
The project has had moderate turnover in project staff over the
life of the project. Many staff have been with the project from
its inception including the executive director, center director,
police liaison, social worker, and the administrative assistant.
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D.2.6  staff Training

The mediation staff receive highly sophisticated training in
mediation and arbitration technigues from the staff of the Insti-
tute for Mediation and Conflict Resolution. The Institute has

its headquarters in mid-town Manhattan, and training sessions for
mediators are structured in cycles. A given training program in-
cludes four weeks of intensive work at IMCR, totaling fifty hours
of training. Sessions are held on Monday and Wednesday nights
and all day Saturdays. Participants are involved in role playing,
discussions regarding mediation techniques, and learn a variety
of approaches to mediation and arbitration. Videotape feedback
of simunlated mediation sessions is provided to participants to
indicate any specific problems the participants may have in medi~-
ational style. The IMCR headquarters has elaborate facilities
available for the videotaping of these simulated sessions. At the
end of the training program the new mediators are sworn in by a
judge and informed of theixr duties with regard to the confiden-
tiality of their clients' information. New mediators receive
training at the Dispute Center as well and serve on panels with
experienced mediators who assist them in learning about effective
approaches to mediation.

Workshops are held once each month to provide mediators with an
opportunity to discuss mutual problems. As was noted earlier,
police officers also receive training in the value of the media-
tion program and in methods of making referrals. The New York
Police Department has developed a training £ilm for the police
to assist in the training of police in the uses of mediation.

D.2.7 Goal Achievement

The IMCR Dispute Center maintains relatively detailed summaries
of its case-processing achievements. In the project's first 18
months of operation (June 1, 1975 through November 30, 1976),
5,150 referrals were received. Mediation hearings were scheduled
in 1,690 cases. In 72 cases the respondent failed to appear,
while the remaining cases were resolved by mediation-~arbitration
(974) , by the parties prior to the hearing (523) and by the
Center's social service unit through appropriate referral. The
974 hearings comprise 19 percent of the total referrals. . The
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project held on the average of 54 hearings per month for the
initial 18 month period, and mocre recently hearings have averaged
over 100 per month. The various sources of elimination of cases
prior to the time of scheduling for hearings were discussed
earlier in the section on the project's first year caseload. As
was noted earlier, the majority of cases involve neighbors or
spouses, with friends, landlord-tenants, and relatives making up
the bulk of the rest of the cases. Only four percent of cases
involved strangers. Project data on the content of the arbitra-
tion awards indicate that the most common agreements involve re-
questing a disputant to stay away, to refrain from physical vio-
lence, to apologize, or to provide for means for structured
communication. The average time from receipt of a referral to
resolution was 13 days.

Only 5.6 percent of the cases processed by the Center have been
arbitrated, with the remaining hearings resulting in mediated
settlements. Approximately ten percent of the hearings have

been held in Spanish, two percent in combined Spanish and English,
a few in Chinese, Italian, and Haitian and the remainder in-
English.

Of the 974 mediated-arbitrated cases processed in the project's
first 18 months, only 79 have required warnings to parties for
non~-compliance with the terms of the agreement and only three
have needed court enforcement of the agreement., In the c¢ourse

of follow~up contacts with clients to determine whether agreements
are being maintained, the project'’s social worker has found that
clients are "extremely satisfied with both their treatment at

the Center and the mediation process in general."

The project's data indicate that, for the first ten months, medi-
ated cases required project intervention for maintenance of the
arbitrator's agreement less often than arbitrated agreements

(7.9 percent versus 23.1 percent). Comparable data for more
recent cases are not provided. ' This finding is intriguing, singe
it may indicate that the project is correct in assuming-: that
mediated agreements are more durable than arbitrated agreements.
The small number of arbitrated agreements for this period (26)
versus the much larger group of mediated agreements (353) makes
interpretation of the finding difficult, however. The difference
may also only reflect the inherently greater animosity occurring
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in those cases that need arbitration rather than mediation for a
settlement technique. BAn experiment that randomly assigns media-
tion or arbitration approaches to clients could test this hypo-
thesis only partially. The study would be severely limited in
many respects because parties could refuse to arrive at an agree-
ment in a pure mediation approach and could rush to a mediated
settlement before the arbitrator had time to arbitrate in the
pure arbitration approach.

As in the case of other projects, the impact of the IMCR Dispute
Center upon court and prosecutor caseloads is difficult to esti- K
mate because it is not clear how far the cases proc: .31 by the
project would have penetrated into the criminal juriige system.
Cases referred by the police may have been likely o have been
dismissed at the point that they reached the Summcens Court, and
likewise many cases diverted from the Summons Court may have
been dismissed at the Summons Court hearing. The fact that the
cases would have been dismissed does not necessarily indicate
that the IMCR project is not providing valuable service to the
courts. Cases dismissed from the court can easily appear later
with new or more serious charges. No data are available on the
rate of return of these cases toc the Summons Court or the
Criminal Court. Similarly, these dismissed but unresolved cases
can require police resources in police attempts to maintain the
peace among the disputants. Project data discussed earlier in-
dicate that the resolutions achieved by the project in mediation
hearings appear to be durable.

The project budget for the next grant period (7-1-77 to 3-31-78)
totals $239,556. Expenses include $129,667 for personnel,

$19,450 for fringe benefits, $1,500 for data processing and con-
sultant fees, $3,426 for office equipment, $4,200 for supplies,
$900 for travel, $11,339 for rental of space, $13,500 for media-
tor stipends, $7,500 for training and the remainder for miscellan-
eous expenses (e.g., overhead, phone, postage, insurance).

bﬂ‘r

The project's cost per case is approximately $270 per case hearing
projecting from recent caseloads of roughly 100 cases/month and

an annual budget of approximately $270,000. Detailed data on the
costs of processing cases through the New York courts are not
available. Comparable data for Rochester indicate that marginal
costs for misdemeanor bench trials may be as high as $657 and for
jury trials as high as $1,450.
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D.2.8 General Observations

The Institute for Mediation and Confliect Resolution Dispute Center
is an interesting and apparently effective attempt to resolve
disputes through a combination of mediation and arbitration. The
project has been very successful in achieving mediated settlements
from clients, and these settlements have tended to be durable.
Additional data are needed on the outcomes of disputes in which
complainants fail to take the referral advice to participate in
the IMCR program and cases which are scheduled for hearing but

are reported by disputants to be resolved prior to the hearing. -
The project may provide an incentive for these disputants to
resolve their differences. Hard data are needed, however, to
determine if this is the case or if the clients are simply inti-
midated or frustrated with institutional efforts to resolve their
problems.

The IMCR project operates in a very difficult environment. The
fiscal problems existing in New York are well known. The sheexr
enormity of the target population, the wide variety of police
agencies, courts, etc., all of which require intake staff for
referrals, the widespread existence of poverty, and the great
cultural diversity of the community make operation of a dispute
settlement project in New York an awesome task. The project
director's observation that "if it can work here, it can work
anywhere" is quite compelling when the obstacles existing in

New York are compared to those existing in most other communities.

The Institute for Mediation and Conflict Resolution is curxrently
establishing a branch office of the Dispute Center in Brooklyn.
This office will receive referrals.from the Criminal Court in
Brooklyn and will be studied intensively by the Vera Institute
of Justice. The study will include an attempt to determine the
cost-benefit aspects of the Brooklyn program, will present case
studies and will measure the project's impact and processes.

Mg

The New York project has experienced some difficulties in re-
ceiving adequate numbers of referrals to process. Police referrals
are not received at a sufficiently high rate partly because of the
lack of arrest credit to officers making referrals to the IMCR.

The project would like to have the police structure appropriate
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"collar credit" incentives for officers referring cases to the
IMCR project. Otherwise, an arrest for an appropriate case is
simply more beneficial to the officer than a referral.

Future funding for the project is not clear. The project is
currently supported by LEAA funds. The project does not feel
that city funds are likely in the foreseeable future given the
financial state of New York. A range of other federal and
foundation sources are likely to be approached when refunding
is required.
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Case Study E:

Rochester American Arbitration Association
Community Dispute Services Project

E.1.0 Introduction

he Rochester Community Dispute Services (CDS) Project is operated
by the Rochester Regional Office of the American Arbitration
Association (AAA). The project officially began operations in
July 1973; however, initial plans for the project were begun one

“and one-half years earlier. The project serves Monroe County,

New York, which includes 19 towns, 10 villages and the City of _
Rochester. The population of Monroe County is 711,917 and 296,233
people live within the City of Rochester. The Rochester proiect
is funded with Law Enforcement Assistance Administration (LEAA)
block grant monies. The project offices are located in downtown
Rochester in an office building near the court. The primary
source of case referrals is the complaint clerk's office of the
court; a project staff member is on duty at the clerk's office to
process referrals. Project clients must agree to binding arbi-
tration. Hearings are typlcally scheduled within eleven days of
initial contact with the project with trained community members
serving as arbitrators. A wide range of cases are accepted,
including interpersonal disputes, municipal ordinance violations,
bad check cases, and consumer complaints. Arbitration agreements
resulting from hearings are enforceable in the civil branch of

the county court. The project alsc arbitrates large scale com-
munity disputes and election disputes.

BE.1.1 Program Development

Planning for the Rochester Community Services Project began in the
fall of 1971. At that time heated debates occurred in Rochester
regarding a school reorganization plan. Physical violence occurred
and twenty-two widely divergent groups including parents, citizens,
students and teachers agreed to negotiate their differences. Per-
sonnel from the National Center for Dispute Settlement of the
American Arbitration Association served as mediators in meetings
with the various groups. The National Center for Dispute Settle-
ment was developed by the AAA in the late 1960's to apply the
Association's capabilities in labor-management dispute settlement
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to contemporary urban dispntes. The negotiations on the school
reorganization issue were successful after five months of effort
by the mediators and the various parties. This successful exper-
ience in the use of mediation to resolve local disputes resulted
in interest on the part of Rochester citizens in having a regional
office of the National Center for Dispute Settlement in Rochester.

E.1.1.1 Proposal Preparation

An ad hoc advisory committee was established in 1972 to devise
plans for the development of a dispute resolution project. The
committee membership included individuals who had been on both
sides of the interracial school reorganization debate. Committee
membexrs approached a wide range of local agencies in an effort to
determine an appropriate source of funding for the project.
Members of the mayor's office staff and staff members of the
Chief Judge of the Appellate Court located in Rochester indicated
that the Law Enforcement Assistance Administration would be a
promising source of funding. Together these staff members, the
commi ttee members,'and personnel of the Rochester local criminal
justice coordinating council developed the grant proposal to LEZA
under the sponsorship of the American Arbitration Association.
Members of the advisory committee visited the Philadelphia Arbi-
tration As An Alternative project during this period to develop
and refine plans for the project's structure. Active support

was received from Chief Judge Goldman of the Appellate Court,

the prosecutor's office, the clerk of courts, the public defenders,
the City Court, and the local bar. Mr. Joseph Stulberg joined the
ad hoc committee in the late part of the summer of 1972 and con-
tributed significantly to the development of the project. At the
time Mr. Stulberg was serving as an attorney for homeowners at-
tempting to receive flood relief funds and completing work on-a
doctoral degree.

E.1.1.2 Grant Processing

.

The Rochester proposal was submitted to the Law Enforcement
Assistance Administration for block grant funding in Fall, 1972.
The proposal was reviewed at the December 1972 meeting of the
local criminal justice coordinating council and the grant was
approved.
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E.1.1.3 Program Implementation

The process of hiring staff began with the announcement of the
grant award. Mr. Stulberg was chosen to be the Project Director.
Other initial staff positions included an Associate Director,
Coordinator responsible for training of mediators, Tribunal
Administrator responsible for operation of the disputec settlement
mechanisms, an Administrative Assistant and a Receptionist.
Mediators were recruited from the community by contacts with
community leaders, organizations such as schools, churches, ete.,
and meetings with community members. The paneél of mediators was
selected to represent a diverse range of demographic character-—
istics. Particular focus was placed upon the sex, race, and age
of the mediators. Training of the mediators was conducted by
staff members of the American Arbitration Association using a
wide range of techniques including role playing, observation of
mock mediation sessions, and co-mediation. (See Section 2.6).
The total time required for hiring staff, acquiring office’ space
and furnishings, and recruiting and training project medistors
was approximately four months.

E.1.2 Program Caseload

The Rochester project processed 123 cases during the six months

‘it was in operation in 1973. 1974 was the project's first full

year of operation, and 877 referrals were received that year.

Only 349 of the 877 referrals resulted in mediation hearings being
held in 1974, however. This ratio of mediation hearings to re-~
ferrals was modified greatly during 1975, and 513 of the 665

referrals received that year resulted in mediation hearings. The

project attributes the low ratio of hearings to total referrals

in the first full year of operation to a project policy not to
require respondent's signatures agreeing to arbitration prior to
their arrival at the session and also to the use of project 7
stationery for letters requesting the appearance of the respondent.
In 1975 procedures were changed so that respondents were required
to agree to arbitration in writing prior to arriving at the office

for the hearing and district attorney's office stationery was

used for the request. The requirement of written agreements to
participate prior to the hearing date enabled the project to phone

respondents who had not returned the form consenting to arbitration

and to inguire why the respondent had not replied. Project costs
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during the first year of operation totaled $126,723, with approxi-
mately $78,000 devoted to the interpersonal arbitration component
and the remainder to community group dispute resolution and
training programs for local organizations.

-
i

E.2.0  Current Operations

E.2.1 Case Criteria

The Rochester project accepts a wide range of cases for arbitra-
tion. The cases include interpersonal disputes, violations of
city reqgulations such as landlord/tenant disputes, bad check
cases, and some consumer complaints. The project screening guide-
lines presented to members of the clerk of court's office and
members of the district attorney's staff state that cases should
be referred to the project if, (1) there have heen prior repeated
occurrences of the offense, (2) there appears to be a continuous
underlying problem of which the charge is only a manifestation,
(3) it is a family feud, (4) it appears that a neighborhood
problem exists, i.e., noise, dogs, kids, common driveway, (5) it
is a fight with a friemnd, (6) it is a "triangle" situation, or

{(7) it is a bad check over $25. The project generally does not
handle cases which are appropriate for the small claims court and
reports that the small claims court in Rochester is quite effi-
cient in handling its caseload. The project may expand its case
criteria to include cases which would otherwise go to Family
Court in the near future. These cases would include support
payment disputes, custody, and visitation rights; and the Chief
Judge of the Family Court in Rochestexr is actively considering the
integration of the Rochester Community Dispute Services project
into his court's operations. The project maintains records on

the types of cases which are processed by the project, and in
addition to noting the case type (harrassment, assault, etc.) E
also notes client relationships, referral source, case disposition,
processing time, degree of cross-filings, persons present at

hearings, type of agreement, claimant and respondent attitudes,

and the demographic characteristics of clients.

Mo

Data indicating the nature of case problems for 1975 are presented
in Table 3.3.
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Table 3.3
Nature of Disputants’ Problems in 1975 :

Percentage

DISPUTANTS’ PROBLEMS . Number of Cases of Cases
Harassment 215 50
Assault 70 16
Property Dispute 35 8
Dog or Other Animal 24 8
Bad Check 23 5
Other 22 5
Criminal Mischief 18 4
Contract Problem 18 4
Criminal Trespass 1 | : <1
No Information 1 <1
:;‘otal ~ 427

The project's case criteria have remained guite. stable over time,
and the distribution of cases received by the project is relatively
stable. The project does not have a means for accurately esti-
mating whether the cases selucted by the project would have
penetrated deeply into the criminal justice system. Clearly
many of the matters involve events which are technically charge-
able as criminal offenses, but it is not clear what proportion of
these cases would have been removed from the system by screening
clerks who operate the clerk of court's pre-warrant screening .
project. This project involves interviews with plaintiffs and
defendants prior to the preparation of a warrant, and efforts are
made to resolve the cases at the pre-warrant stage by the clerk's
office. '
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E.2.2 Referral Sources

The primary source of referrals to the project is the clerk's
office. The current procedure in that office for the processing
of an apparent misdeanor case is to schedule a pre-warrant hearing
three weeks from the time the case is reported. The defendant
{(respondent) is contacted and informed that a complaint has been
made by a citizen against him and that an appearance is required
at the specified time to discuss the complaint. The letter
informs the respondent that criminal charges may be brought
against him if he fails to appear. At the hearing a member of
the clerk’s staff and often a member of the Rochester Community
Dispute Services project staff and an assistant district attorney
discuss the allegation with the complainant and the respondent.
An attempt is made to resolve the dispute at the time of this
hearing. If the discussion is unsuccessful, the complainant will
be referred to the arbitration project in cases judged to meet
the project's case criteria, or formal court charges will be
filed if court action seems appropriate. Many cases are resolved
by the disputants prior to the pre-warrant hearing, and often the
complainant or both the complainant and the respondent fail to
appear at the hearing.

The Rochester Community Dispute Services project currently has a
staff membar working at the clerk’s office. This Intake Worker
has developed a close working relationship with members of the
clerk's case screening staff and has been given the authority to
refer cases to the Rochester CDS project directly from the clerk's
office prior to pre-warrant hearings if the cases seem to clearly
meet the CDS project's guidelines. In these cases, a letter is
sent to the disputants advising them that the CDS project is an
appropriate forum for the resolution of their dispute and that a
meeting can be scheduled within ten days.

In addition to referrals from the clerk's office of the City

Court in Rochester, the project'also receives referrals from the
clerks of the various town courts in Monroe County. Walk-in
referrals also occur, and the Tribunal Administrator (see Staffing)
serves as the intake screener at the project for these cases.
Citizens who go directly to the project to have a case mediated
generally have been advised to do so by the police or the staff

of a community organization. . News media coverage of the project
has resulted in some walk-in cases based upon the citizen's
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understanding that the project could be helpful. Generally walk-
in cases are accepted for processing, and very little screening ’
out of cases occurs at this stage.

As was cited earliex, both parties must agree to the binding
arbitration of the project in writing prior to the hearing.
Disputants are informed in detail by letter of the operational
procedures of the project and of the enforceability of the arbi-
trator's award through action in the civil court.

E.2.3 Resolution Technigue

The project feels that mediation is the best technique for the
resolution of the types of disputes it processes, and each hearing
begins with an effort to mediate the dispute. Only when mediation
fails does the project resort to formal arbitration, in which the
hearing officer makes a binding decision not previously reached
by the two parties. Mediation is successful in the large majority
of the project's hearings, and the mediation agreement arrived at
is written in the form of an arbitrator's award so that the
mutually arrived at agreement can be enforced in the courts. In
rare cases, the project has changed the wording of its letters to
the disputants to indicate that no binding award would be required
in the hearing but rather that the case would simply be mediated.
This type of procedure has been used in cases in which the offense
was a minor matter and the staff is concerned that the respondent
will be frightened away by the thought of binding arbitration. and
will not agree to appear at a project hearing. Disputants have
the right to have an attorney present at the hearing but the
project does not encourage this practice due to the expense to the
disputants and the likelihood. that an attorney could turn the
discussion into an adversarial rather than a mediational process.

The typical protocol at a hearing involves an introduction by the
mediator followed by a brief presentation of the complaint by the
complainant and a response to the complainant by the respondent.
If necessary the mediator will meet with each disputant individu-
ally following the joint discussion. These private meetings
enable the mediator to determine what the "bottom line" settle-
ment is for each of the disputants.. The disputants are then
brought back together again, and. further attempts ares made to
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arrive at an agreement which is acceptable to both parties. As
was noted above, the mediator takes on the formal role of an
arbitrator, and imposes an agreement upon the parties only in
cases in which it is felt that the mediational approach has been
exhausted. Mediated rather than arbitrated settlements are pre-
ferred due to the greater likelihood that both parties will honor
a settlement which was arrived at mutually. The average hearing
lasts one hour and forty-five minutes. Rooms are scheduled so
that hearings can be continued as long as it seems appropriate to
the mediator, and no fixed time limit is set for termination of a
hearing. Occasionally repeat hearings are scheduled in highly
complex cases or ones in which additional specific information is
needed to resolve the issues at hand. In these cases the arbi-
trator's agreement is not filled out until the second session.
Once an arbitrator’s award is made it is possible for the dis-
putants to return and renegotiate the award if both agree that
changes in the award are desirable. If one party fails to

live up to the stipulations of the agreement, .the other party

can act to enforce the agreement in the civil court. The project
is available to assist disputants in enforcing the awards where
necessary. Before civil action is taken, however, the project
contacts the other party to determine why the apparent breach of
the agreement has occurred and whether the party is willing to
rectify the situation.

The procedure for enforcing the agreement involves making a motion
to the civil branch of the court to confirm the arbitrator's award.
If confirmed, this motion is followed by a motion for a specific
judgment (in the case of monetary awards) or a contempt of court
action in the case of behavioral agreements. The use of the civil
court sanction has been extremely rare, and the project has
generally been able to resolve problems arising from apparent
breaches of the arbitrator's agreement through contacts with the
offending party. The Rochester project refers disputants to
social service agencies where appropriate, both before and after
hearings are held.

E.2.4 Hearing Staff Qualifications

Py

Mediators are laymen from the local community. As was noted above,
the project attempts to have a pool of mediators who are broadly
representative of the community in terms of age, race, sex, and
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socioceconomic status. The mediators receive extensive training
from the project and both observe real mediation sessions and
co-mediate sessions before they begin to mediate independently.
Mediators arxre paild twenty-five dollars per case. ’

E.2.5 Project Organization

The current project staff includes the following positions:

1. Project Director -~ responsible for the overall
operation of the project, liaison with community
organizations, etc.

2. Coordinator - responsible for the training component
of the program, federal and foundation grant appli-
cations, and is working on developing ties to the
Family Court in Rochester.

3. Tribunal Administrator - responsible for scheduling
dispute hearings, interviewing walk-in cases, and
general administration of the panel of mediators.

4. Administrative Assistant - responsible for clerical
support and maintenance of fiscal and other records.

5. Receptionist - responsible for some clerical work,
greeting visitors, telephone answering, and some
" intake work on walk-in cases when the Tribunal
Administrator is not available.

6. Intake Worker - responsible for intake screening of
cases at the clerk of the court'’s office.

In addition, approximately seventy mediators are available at any
given time to mediate cases. Recruitment of new panelists occurs
when specific types of mediators are needed. For example, the
project recently recruited additional senior citizens as mediatoxs
to balance the age distribution of the available mediators and -
provide older mediators for appropriate cases.
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The project has had moderate staff turnover in the course of the
past four years. The original Project Director left the project
in 1976 to join the central office of the American Arbitration
Assoclation and was replaced by the current director. The posi-
tion of associate director was phased out and his duties were
added to those of the current Coordinator.

E.2.6  Staff Training

The project provides extensive training to the mediation staff.
Forty hours of technical training in dispute settlement developed
by the AAA are provided, including role playing, discussion of
case studies, presentation of theoretical material, etc. An
additional ten hours of training is devoted to the observation

of mediation sessions and co-mediation with experienced mediators.
Discussions are held with the mediator after the session and
attempts are made to teach the new mediator the subtleties of

the mediation/arbitration process.

Meetings are held every two months for mediators to discuss prob-
lems they are experiencing with hearings. Cases are discussed and
occassionally panel discussions are held relating to specific
igsues.

E.2.7 Goal Achievement

The Junior League of Rochester has conducted a study of the Roches-
ter project. The study provides relatively detailed data on a
sample of casés and includes types of cases, case ocutcomes, and
characteristics of clients., The American Arbitration Association
has recently commissioned an additional study of the project. An
independent contractor conducted the study, and the results are
being used for internal Association purposes. No additional
studies are currently planned. If the project begins to accept
Pamily Court cases, the Project Director has pointed out that an
evaluation is likely of this segment of the operation.
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The project reports that 1185 (58 percent) of the project's initial
2042 referral cases (i.e., through August 1876) were resolved by
dispute hearings. The remaining caseés never reached the hearing
stage due to the refusal of clients to participate, successful
resolution of the case prior to the time of the hearing, and

. prosecution of the case by the court. The average time from

initial referral to the hearing is eleven days, according to
project statistics. Ninety-eight percent of the cases processed
through hearings by the project have not returned to the project
with the same problem. The project has not had the resources to
monitor resolutions, however. If possible, the project would like
to recontact parties to the disputes to determine if the resolu-
tions are being upheld. Currently, only very limited data relevant
to this guestion are available. An attitude survey of a sample of
project participants indicated that the overwhelming majority of
those sampled were happy with the results of the project hearing.
Fewer than 10 percent of the sampled disputants stated that they
were dissatisfied.

Data on the demographic characteristics of clients indicate that
approximately 65 percent are white, 30 percent are black, and

five percent are Hispanic. In the 1975 statistics collected on
project participants, slightly over half of complainants were
female, while the majority of respondents were male. The majority
of both complainants and respondents fell within the 26 to 55

age range.

As noted earlier, the impact of the project upon caseloads in th»
presecutor's office and the courts is difficult to estimate be-
cause it is not clear how far the cases processed by the project
would have penetrated into the criminal justice system. The pre-
warrant hearing procedure used by the clerk of the court clearly
serves to eliminate many cases from the system prior to arrest,
and many of the project cases may have been eliminated by this
procedurs if the project did not intexrvene. It should be noted =
that the pre~warrant hearing procedure's "elimination" of cases
should not necessarily be eguated with the project's "resolution®
of cases. Many of the "eliminated" cases may reappear in the
courts with new charges in the future if the dispute remains
unresolved. The pre-warrant hearing program may not be refunded
in the coming year due to the figcal difficulties being exper-
ienced in New York State. 1If the project is eliminated, the
Community Dispute Services project will, of necessity, have &
larger impact on the reduction of prosecutor and court caseloads
than it does with the pre-warrant hearing project present.

,‘3“1{1:,4\
Ce
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A number of studies of the costs of case processing in the Rochester
courts have been conducted recently. The marginal cost of a bench
trial for a misdemeanor case was estimated by a recent study to be
$657. This same study conducted for the Office of Criminal Justice
Planning in Rochester estimated that misdemeanor jury trials have

a marginal cost of $1450.  The Community Dispute Services project
costs approximately $100 per case and is clearly considerably
cheaper than either a bench trial or a jury trial. Additional
savings can potentially occur in reduced police costs in making
repeated calls to the same disputants.

E.2.8 General Observations

The Ruchester Community Dispute Services project has been effective
in integrating itself into the local criminal justice system. The
coordination of the arbitration project with the pre-warrant hear-
ing project provides an interesting combination of state-compelled
mediation and voluntary arbitration. The project and the court are
currently giving strong consideration to the role and relationships
of both the arbitration project and the pre~warrant hearing project,
and two different proposals for their coordination have been pre-
sented to the county legislature (equivalent to the board of com-
missioners). The court's plan would involve operation of the pre-
warrant hearing project by the district attorney's office and sub-
sequent referral of cases to the arbitration project when they seem
appropriate. The Community Dispute Services project, on the other
hand, has proposed that it operate the pre-warrant hearing project
undexr contract to the county, and thereby more effectively cooxdi-
nate the functioning of the two projects.

Future funding of the project is unclear. The project will complete
its Law Enforcement Assistance Administration funding during this
year and is currently applying to the Department of Housing and
Urban Development for funding. City and county funding have been
requested, but are considerably unlikely due to fiscal difficulties
being experienced in Rochester. Corporation donations, attorney
donations, and foundation funding are also being explored. Numer-
ous newspaper articles in Rochester have discussed the plight of
the project and have supported its request for funds.
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Other similar Arbitration As An Alternative projects sponsored by
the American Arbitration Association are located in Cleveland, East
Cleveland, Akron, Blyria, OChio, and San Francisco.
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Case Study F:

The San Francisco Community Board Program

F.1.0 Introduction

Currently in the developmental stages, the design for the San
Francisco Community Board Program embodies an objective of commu-
nity participation similar to Boston's Urban Court Program. Once
operational, the project will provide citizens--previously excluded
from participation in the justice process--with the opportunity and
collective responsibility for resolving disputes within the commu~
nity.

Unlike the Urban Court Program, the San francisceo project will
intervene prior to arrest through informal referrals from the
police, citizens and school personnel. The Community Roards will
be composed of five-person panels drawn from small geographic areas
or sub-neighborhoods of San Francisco. The intent of this model is
to focus peer or neighborhood pressure on the dispute resolution
pProcess, encouraging voluntary compliance with Board recommenda-
tions.

Visitacion Valley is the first of four communities that will be
selected to develop a Board hearing process. With a population of
approximately 22,000, the Visitacion Valley area is considered to
be comprised of five major sub-communities, including predominantly
black communities, and mixed Anglo and Samoan communities.

F.1.1 FProgram Development

The concept of a Community Board Program was develcped by Raymond
Shonhoitz, a clinical associate of the law faculty at the Univer-
sity of San Francisco. In January 1976, Shonholtz drafted a posi-
tion paper describing the foundations for such a program and its
appiication to the caseload of San Francisco's Manicipal Court.

Two primary arguments were advanced for establishing a non-judicial
system for dispuke resolution and social service delivery.
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(1) The need to narrow the scope of the criminal process through

a "front+end" service delivery approach. In the county of San
Francisco, Shonholtz found that the majority of municipal criminal
court filings are disposed as a result of non-adjudicatory proceed-
ings--dismissals or judicial sentencing to summary or formal proba-
tion at arraignment or pre-trial conference. He suggested that the
retention of judicial authority in these cases has evolved as a
mechanism to enable the court to deliver social services not other-

wise availablé to disadvantaged defendants. Although these services

might relate reasonably ta the cduse of the incident precipitating
the referral to court, because they are delivered at the "back-end"
or sentencing stage, defendants are retained within the system,
judicial authority is prolonged, and probation and diversionary
programs proliferate and create a demand to expand judicial author-
ity even further. Shonholtz reasoned that a non-judicial system
for minor cases would permit the reallocation of criminal justice
resources to more serious crimes and dangerous offenders by serving,
in place of the court, as "socializer of last resort." Undexr the
new system, services would be delivered at the front end of the
process and not withheld until the completion of cumbersome, expen~
sive, formal court procedures which do not even adjudicate guilt or
innocence in most cases.

Recent experience of the project in community organization has -
suggested that social service availability is very sparse in many
target communities. This observation has resulted in the project
revising its notions regarding "front end" social service delivery,
and the role of activating peer pressure rather than social services
to influence citizen problems is currently stressed.

{(2) The need to overcome "civic dependence and ignorance' and
redirect formal criminal justice resources by involving citizens.
Shonholtz also suggested that "the criminal process, as a profes-
sionally controlled social service delivery system, has thwarted
the development of both active citizen involvement and preventive-
oriented social services." To remedy these problems he called for
the participation of private citizens and, again, the provision of
services without recourse to the punitive aspects of the formal
justice process.

In short, the Community Boards (then called Community "No-Fault"
Boards) would provide the system with a preventive response to
situations that could develop into violations of law, relying on
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citizen participation and the delivery of services in lieu of arrest
rather than as a condition of probation. Over time, this design was
refined to incorporate the notion of peer pressure as a mechanism
to encourage people “to come to the Community Board, follow through
in the Board process and abide by the Board resolutions.”

F.1.1.1 Planning Phase

In early 1976 the Shonholtz paper was distributed to community and
law enforcement representatives. Over the next four months, several
community meetings were convened and discussions were held with the
Chief of Police, members of the Police Commission and the District
Attorney. BAll responded positively to the concept and with the
support of two private foundations, formal program design efforts
began.

A former criminal justice planner for the Sheriff's Office, a
recent law graduate and several consultants were retained to begin
the development of model procedures to guide participating commu-
nities in the following areas: board member selection and Board
interaction; case referral, reporting and sanctioning procedures;
and training and community publicity options. By the end of Noven~
ber 1976, several procedures had been developed and the Community
Board Program was incorporated as a nonprofit organization under

‘the supervision of a six-member Board of Directors. Moreover,

through continued presentations to police officials, the program
had received the endorsement of the Police Commission, ensuring
the participation of management and line officers.

F.1.1.2 Grant Processing

To date, the Community Board Program has been supported almost
entirely by grants from private foundations. Ten foundations
(ranging from the Robert F. Kennedy Memorial Fund to the Police
Foundation) have awarded a total of $167,500 to support program
design and implementation efforts. Three policies have been
developed to guide the expenditure of these funds and avoid the
divisiveness which might emerge under community pressure to use
avallable monies for functions or jobs ancillary to the Community
Board Program:
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"Pirst, no monies will be spent that are not
directly and immediately connected to the further-
ance of the Community Board concept; second, all
expenditures have to be approved by a representa-
tive committee working to implement the program in
a given area; and third, expenditures follow after
the staff and Planning Cormittee's agreement to a’
six month budget for the implementation of a Board,
reviewable within a three month period."

LEAA has contributed $10,000 to thie program through a purchase
order to the URSA Institute to assist in developing program pro-
cedures and designing an evaluation component. No other government
funds have been solicited; and future proposals to maintain the
Boards are likely to be submitted to additional private funding
sources.

F.1.1.3 Implementation

Beginning in November 1976, program activity has focused on the
start-up of one or more Boards. Visitacion Valley was selected

as the first target site on the basis of community demographic ;
data collected and analyzed during the design phases as well as an
assessment of the c¢riminal justice environment and the receptivity
demonstrated by the community in earlier exploratory discussions.
Though the selection of a second Board area will not be made until
the first program has started, community meetings have been held
in Merced, Ingleside, Oceanside area, Northbeach, Bay View/Hunter's
Point and Bernal Heights. Based on these discussions, Bernal
Heights is likely to become the project's second host site.

In Visitacfon Valley, two community role-plays and over a dozen
meetings have resulted in the recruitment of a core group of
fifteen citizens who will work to organize the program in that
area. Discussions have also been held with loczi employment and
youth service agencies to ensure that jobs and related social
assistance services will be available to the program's youthful
participants.

The staff is currently working with the Community Planning Commit~
tee to refine the program design and develop a hiring procedure in
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order to place at least one full-time person in the Valley during
the start-up phase. Thereafter, program staff hope that by spending
the time developing local skills during the start-up phase, Commu-
nity Boards will be able to operate without a continuing need for

a central professional staff.

Shonholtz notes that "moving the Planning Committee through the

many issues requiring resolution before a Board can become operative
has proved to be the slowest aspect of the project to date." Again,
this experience confirms the need for programs choosing a similar
model of community involvement to devote substantial resources and
leadership during the planning and implementatior phases to mobil-
ize and organize participating citizens. At the present time, the
program in Visitacion Valley is expected to accept its first refer-
rals in June 1977, eight months after the initial discussions in
that community.

F.2.0 Operations

The project presently operates from an office in downtown San
Francisco. Eventualiv branch offices will be established to house
each of the Community Boards. These offices will probably be
loca~ed in informal settings within the neighborhood such as
chur¢hes, schools, or available community program facilities.

2.1 Case Criteria

The precise jurisdiction of the Community Board in each neighbor-
hood has yet to be determined; however, the types of cases that
are expectad to be heard include domestic situations leading to
disturbance charges or battery complaints, petty theft situations,
misdemeanor violations of the Health and Safety Sections (partic-
ularly drug violations) and other victimless offenses such as
gambling, prostitution and public intoxication. Both juvenile
and adult matters will be heard.

If the probability of adjudication or incarceration is high, the
Boards will not generally become involved. Shonholtz notes,
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however, that since the number of these cases handled by the court
is exceedingly small, they can hardly be viewed as a substantial
exclusion. In practice, the types of cases which may be considered
unsuited to Board participation include recalcitrant misdemeanants,
acts of viclence not warranting felony disposition, possibly cases
involving weapons, and situations where the formal supervision
afforded by judicial probation is considered necessary. Although
the project doeés not specifically intend to exclude bad check cases,
consumer complaints and small claims cases, referral procedures for
these matters have yet to be developed.

F.2.2 Referral Sources

According to the project's original concept paper, persons could
be invited to appear before the Board by the staff of the project
after receiving informal referrals from the police, school persons
nel, and the community at lzrge. Parties could also complain to
the Board and request that it intervene, or the Board might take
the initiative to invite the person to appear in order to provide
referral services.

Both participatiocn and acceptance of the Board's recommendations
will be voluntary as the Board will have no foxrmal legal status or
authority to enforce its decisions. ZEach Board will have a staff
and consulting community facilitator who will conduct preliminary
complaint inquiries and make recommendations to the Board regarding
the issuance of invitations to appear.

In short, by providing the community with access to the Board
process early in the progress of a dispute or potential criminal
matter, Shonholtz hopes that the Boards will be viewed by the
neighborhood as a "viable middle course between police and prose-~
cutorial intervention and complete citizen inaction.,"

.

F.2.3 Resolution Techniques

As currently envisioned, the Board process will vary according to
the nature of the case.  Although the Board itself will hear most
cases, disputes involving a long history of conflict may be referred
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by the Board to a lay community mediator with instructions to
return to the Board to report on the disposition. In cases which
will require programmatic assistance only, Board staff will arrange
referrals and once served, the party will return to provide a pro-
gress report.

The program model developed by the Visitacion Valley Planning
Committee is illustrated in Figure 3.1. Although the exact proto-
col to be observed during panel hearings has not been fully devel-~
oped,; the goal is fo reach a negéEiated\setglgment satisfactory to
the community as well as the parties involved. To do so, the Board
will emphasize mediation, non-binding arbitration and social service
referrals—--all reinforced by the pressure afforded the process by
the presence of citizens and neighbors on the panels. Although
signed agreements will not be used, resolutions will be confirmed
in writing and forwarded to the parties after a hearing. An appeal
mechanism will be available--most likely in the form of appeal to
another panel.

Decisions regarding the attendance of observers and non-participat-
ing community members have not been made. However, in cases involv-
ing juveniles, parents will be notified and the family must agree

to appear voluntarily before the Board. According to present plans,
Board staff will investigate failures to comply with Board deci-
sions. The Board will determine the appropriate action at that
point, including the possibility of referral to the official justcice
system.

F.2.4 Hearing Staff Qualifications

The five-member Board Panels will be composed of lay community
volunteers trained in mediation techniques and oriented to the
services available to participating clients. Selection procedures
for the first community area involved the conduct of a large com-

‘munity meeting. Citizens were asked to volunteexr to participate

in the Community Board project and to nominate individuals to serve
in the pool of mediators. All of the citizens will receive train~
ing from the project.  Although procedures for the selection of
panelists have not been fully developed, the project hopes to
develop groups representative of the community at large.
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Figure 3.1
Visitacion Valley Planning Committee’s
- Community Board Program Model:

CASE COMMUNITY PANEL STAFF FOLLOW-| "|{PANEL . . |APPEAL

REFERRED > BOARD STAFF[ > ~Tup > FOLLOW-UP .

BY ANYONE...

3 l J, l -

* Cases may be * Interviews * Makes Intro- * Helps in case * Inquires of * To an-
misdemeanors; parties; ductions; referrals; parties why other
community - * Prepares case * Explains Rules; * Checks if agree- agreement panel
issues; statement; * Questions Parties; ment is up-held; broken;
party disputes; ¥ Schedules * Caucuses; and * Informs parties  * Seeks agreement
any criminal of- case; and * Seeks Resolution. of consequences. or panel im-
fense parties agree * Invites parties. position of

to refer.

consequences.



The total number of panelists required and the time each will spend
will depend on the number of cases available to the Board. A policy
has not been developed regarding the provision of wages or stipends
to Board members; however, the project is considering the possi-
bility of offering standard juror compensation.

F.2.5 Project Organization

Raymond Shonholtz will direct the project from the central San
Francisco office and he is supported by four tull-time and two
part-time staff including a Program Manager, an Evaluator, two
full-time and one part-time Organizers, and the past Program
Manager who is currently working part-time, When boards are
established in communities it is anticipated that local outreach
office staff will include one Organizer, one Office Manager and
a Community Liaison person.

F.2.6 Training

Project plans call for two day training sessions for members of

the mediator pool. Participants will receive instruction regarding
mediation techniques and engage in role playing and extensive dis-
cussions. . :

F.2.7 Evaluation

During the planning phase, a preliminary evaluation design was
developed which includes an assessment of program development and
process issues as well as an examination of the Community Board's
impact on its clients and community during and after participation.
The design suggests three major areas of inguiry in the impact
evaluation: attitudinal and behavioral changes among participants;
changes in criminal justice indicators such as the reduction in
court caseloads; and changes in the attitudes and perceptions of
the community.
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As the project will have no formal or informal links to the court
vet will be involved in resolving potential court matters through
the application of peer pressure, there are several questions of
immediate interest. These include tlie project's developing rela-
tionship with the prosecution and judiciary, problems encountered
in managing the Board's use of its collective responsibilities,
and client receptivity to the use of the Board given the possible
trade—~offs between privacy and peer approval.

P.2.8 General Observations

The Community Board concept is an interesting variant of the
citizen-involved neighborhood model that parallels the community
justice moots described by Danzig in the Stanford Law Review (1973).
Unlike other programs using citizen mediators the project intends

to intervene earlier (with no referrals expected from the prosecutor
or court) and to rely more heavily on the provision of social ser-
vice assistance, particularly to its youthful clientele. The empha=-
sis on peer pressure and consequent use of five member Boards is
unique as an explicit strategy for ensuring the participation and
cooperation of clients with the Board. The advantages and possible
disadvantages of this strategy have yet to be determined.
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forms of dispute processing such as mediation and arbitra-
tion lend themselves to the exploration of these relation-
ships and the development of a settlement which takes the
reciprocal nature of the dispute into account. See Fuller,
L. Collective bargaining and the arbitrator, 23 Wisconsin
Law Review 3 (1963); Fuller, L. The Forms and Limits of
Adjudication (Harvard Law School, unpublished mimeograph,
undated); and Fuller, L. Mediation: its forms and func-
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PREFACE

Neighborhood Justice Centers, as defined by the American Bar Asso-
ciation Report of the Pound Conference Follow-up Task Forxce, are
"facilities... designed to make available a variety of methods of
processing disputes, including arbitration, mediation, referral to
small claims courts as well as referral to courts of general juris-
diction."! The purpose of this report is to review selected dispute
processing projects which are currently in operation, and provide
recommendations for Neighborhood Justice Center models which are
appropriate for experimental implementation.

A number of projects have been developed in recent years which are
similar in many respects to the broad definition of Neighborhood
Justice Centers. These projects provide a forum for the resolu-
tion of minor disputes, as an alternative to arrest or formal court
action. In addition to arbitration, mediation, and referral to

the courts, the projects often employ social work staff, make re-
ferrals to social service agencies, and conduct fact-finding and
related functions. Virtually all of these projects are of very
recent origin. The Columbus Night Prosecutor Program, the fore-
bear of many of the current projects, was only established in 1971.
Similarly, the pioneering work of the American Arbitration Associa-
tion and the Institute for Mediation and Conflict Resolution in
applying labor-management conflict resolution techniques to citi-
zen dispute resolution is a recent innovation.

A sample of dispute processing projects was selected which spanned
the range of resolution techniques, referral sources, organization-
al affiliations, and mediation staff characteristics., These pro-
jects were studied in detail to provide a basis for making recom-
mendations regarding Neighborhood Justice Center models. Project
selection was based on a review of the characteristics of a variety
of projects across the country and discussions with leaders in the
field of dispute resolution regarding the range of projects which
might represent the currently available models.
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Professor Frank Sander of Harvard Law School and the aBa Committee
on Minor Dispute Resolution was particularly helpful in providing
relevant materials and identifying the major issues relating to
Neighborhood Justice Centers. Other individuals who were consulted
include John Cratsley of Harvard Law School, Fred Delappa of the
ABA Committee on Minor Dispute Resolution, William Felstiner of

the University of Southern California Program for the Study of Dis-
pute Resolution Policy, George Nicolau, Vice President of the Insti-
tute for Mediation and Conflict Resolution, Joseph Stulberg, Vice
President of the American Arbitration Association, and Paul Wahr~
haftig of the Pennsylvania Pretrial Justice Program. The directors
and staffs of the various projects which were visited also provided
many insightful and thought-provoking observations regarding the
options for Neighborhood Justice Centers. Mary Ann Beck served as
the National Institute of Law Enforeement and Criminal Justice pro-
ject monitor and provided invaluable suggestions and assistance
throughout the course of the study.

The six projects selected for intensive review were:

A. The Boston Urban Court Project;
B. The Columbus Night Prosecutor Program;
C. The Miami Citizen Dispute Settlement Program;

D. The New York Institute for Mediation and Con-
flict Resolution Dispute Center;

E. The Rochester American Arbitration Association
Community Dispute Services Project;

F. The San Francisco Community Board Program.

All of the projects were visited during May of 1977 except for the
San Francisco project which is still in the developmental phase

and has not begun to process cases. Prior to project site visits,
descriptive materials regarding the projects were requested from
the project directors. Materials received included grant proposals,
annual and quarterly reports, evaluative studies, media accounts

of the projects' achievements, and concept papers. A project sur-
vey instrument was developed which included questions regarding

the nature and size of the community; project start-up including
questions on initial development, grant processing, and early im-
plementation; case criteria; referral sources; resolution technigues;
hearing staff qualifications; follow-up procedures; project organi-
zation; staff training; costs; evaluation; and general recommenda-



tions of the project regarding models for Neighborhood Justice Cen-~
ters. A copy of the survey instrument is presented in Appendix A.

During the site visits, efforts were made to observe the various
components of the project in operation. In many cases representa-
tives of the projects' referral sources were interviewed, visits
were made to the local courts, prosecutors' offices, etc., to ob-
serve intake and sc¢reening practices, and, where permissible, me-
diation hearings were observed. Project Directors and relevant
staff members were interviewed at each project, and past Project
Directors were contacted if they had recently been replaced by
the current Project Director. 1In the case of the San Francisco
project, the Project Director was interviewed during a site visit
to the East Coast, and project materials were reviewed.

Organization of this Report

This report is divided into three sections. Chapter 1 provides
an overview of available dispute processing mechanisms, and
highlights major recommendations for the improvement of American
dispute processing. ‘ ‘

Chapter 2 provides a discussion of the major issues which need to
be considered in developing a Neighborhood Justice Center. Twelve
major aspects of the structure and functioning of these Centers
are reviewed. The advantages and disadvantages of different pro-
gram components are discussed. The aim of Chapter 2 is to identi-
fy the major dimensions on which Neighborhood Justice Centers may
differ, to provide concrete examples, where possible, of projects
incorporating the specific features under discussion, and to ana-
lyze the implications of implementing specific project components
or arrays of components. No attempt is made to recommend a single,
unitary model for Neighborhood Justice Centers. The Pound Confer-
ence Follow~up Task Force Report notes the inappropriateness of
developing a universal model, and states "we do not intend to de~
scribe a specific model; indeed, what is appropriate for one local-
ity may not be suitable for another."4 The intent of Chapter 2,
then, is to assist communities in making informed choices in plan-
ning and implementing a Neighborhood Justice Center that will meet
local needs.
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Chapter 3 contains detailed reports on the history, organization,
and functioning of the six projects which were studied. In each
case, Project Directors have had the opportunity to review and
comment on drafts of the program descriptions to insure their
accuracy and comprehensiveness. Information on additional projects
was gathered through phone conversations with project staff and a
review of relevant literature dealing with dispute processing mech-
anisms.



CHAPTER 1
ALTERNATIVE APPROACHES TO NEIGHBORHOOD JUSTICE

Every society develops mechanisms to deal with the disputes which
inevitably arise among its members. These mechanisms range from
the informal community hearings common in African societies in
which relatives and neighbors discuss disputes before a local
mediator,3 to the highly formal adjudicatory forums common in many
industrialized societies.® Within any given gociety a typical citi-
zen engaged in a dispute often has many options. The citizen can
attempt to avoid the dispute {e.g., by eliminating contacts with
the other disputant), negotiate the matter directly with the dis-
putant in an attempt to arrive at an acceptable resolution, have
the dispute mediated by a third party either formally or informally,
bring the matter to the attention of a fact-~finder or ombudsman if
availa?le {e.g., newspaper action linesg), or take the matter to
court.

Societies vary greatly in their patterns of use of the various
available dispute resolution techniques. Citizens of the United
States tend to rely heavily upon the formal court processing of
disputes. Johnson et al. (1977) estimate that approximately ten
million new civil cases are initiated each year in American courts®
In comparison, Sarat and Grossman (1975) have reported very low
civil litigation rates in many other countries (e.g., 307 per
100,000 population in Norway, 493 per 100,000 population in Finland,
etc., as opposed to the Johnson et al. (1977) estimate of approxi-
mately 5,000 per 100,000 population in the U.S.).7 In addition

to the civil cases cited above, millions of criminal complaints
are initiated each year in the u.8.8

Countries which do not rely heavily on the courts for dispute set-
tlement tend to have well developed alternative procedures. Some
societies have very strong traditions supporting the resolution
of disputes within family and neighborhood groups. For example,



Cohen (1966) has noted that in China "most civil disputes between
the individuals are settled by extrajudicial mediation" involving
the efforts of local individuals.® A number of European countrxies
have developed formal nonjudicial mechanisms for the rapid pro-
cessing of disputes.

1.1 Current Probiems in American Dispute Processing

The heavy U.S. reliance on the courts for the resolution of dis-
putes and concommitant difficulties experienced by the courts in
handling their large caseloads has resulted in an extensive reex-
amination of the appropriate role of the courts in dispute proces-
sing. The courts' problems in case processing are strongly evi~
denced in the extreme delays typical in the processing of both
criminal and civil cases. For example, personal injury cases take
over four years to process in such cities as Boston, Chicago,

New York (the Bronx) and Philadelphia,11 and many criminal cases
also require extended periods of time to process. :

Discussions of court problems in dispute processing typically
stress: (1) problems of delay such as those cited above, (2)
limited access to the courts due to the high costs resulting from
legal fees, lost wages while attending court sessions, court fees,
etc., (3) inefficiency due to high dismissal rates (e.g., over 40%
of cases involving felony charges were dismissed in the New York
courts in 1971). This inefficiency results in high costs to
society for the partial processing of cases, and (4) logical limi-
tations in the use of adjudication due t6 the fact that many matters
involve reciprocal offenses between the parties, or complex issues
requiring compromises not readily achieved by the winner takes all
approach of adjudicaticm.12

A recent study of criminal court processing in New York by the
Vera Institute of Justice titled Felony Arrests: . Their Prosecution
and Disposition in New York City's Courts highlights how many of
these problems interact in the criminal courts. The authors point
out:




Because our society has not found adequate alterna-
tives to arrest and adjudication for coping with inter-
nersonal anger publicly expressed, we pay a price.
The price includes large court caseloads, long delays
in processing and, ultimately, high dismissal rates.
These impose high financial costs of taxpayers and
high personal costs on defendants and their families.
The public¢ pays in another way, too. The congestion
and drain on resources caused by an excessive riumber
of such cases in the courts weakens the ability of
the criminal justice system to deal quickly and de-
cisively with the "real" felons, who may be getting
lost in the shuffle. The risk that they will be
returned to the street increases, as does the dan-
ger to law-abiding citizens on whom they prey.13

The Vera researchers note that in 56% of all felony arrests for
crimes against the person, the victim had a prior relationship
with the defendant.l™ Eighty-seven percent of these cases in

turn resulted in dismissals due to complainant noncooperation with
the prosecution compared to only 29% of the cases involving stran-
gers. Complainants in such cases are simply not interested in
having the defendant prosecuted once they have cooled off, and

the Vera report strongly reccommends the use of neighborhdod jus-
tice centers rather than the courts to process the vast majority
of prior relationship cases.

Many groups have joined in the debate regarding the court's role

in dispute processing. The American Bar Association is investiga-
ting alternatives to current dispute rescolution techniques and has
established a Committee on the Resolution of Minor Disputes. This
committee is extending the proposals of the National Conference

on the Causes of Popular Dissatisfaction with the Administration

of Justice (the Pound Conference) which was co-sponsored by the
ABA, the Judicial Conference of the United States and the Conference
of Chief Justices. Among the issues being promoted by the ABA

are the development of Neighborhood Justice Centers, revitalization
of small claims courts, and the increased use of compulsory arbi-
tration in the processing of disputes. The House Judiciary Sub-
committee on Courts, Civil Liberties and the Administration of
Justice chairxed by Robert Kastenmeier has recently held hearings

to explore new proposals for the courts. The U.S. Department of
Justice hszs developed an 0ffice for Improvements in the Administra-
tion of Justice which has as it# mandate the development of new



alternative procedures to court processing as well as the improve-
ment of current mechanisms. Aand the National Institute of Law
Enforcement and Criminal Justice has funded several recent research
studies on alternative dispute resolution mechanisms.

Chief Justice Burger has aptly summarized the spirit of the current
reappraisal of the courts in noting, "It is time, therefore, to

ask ourselves whether the tools of procedure, the methods of ju~-
dicial process that developed slowly through the evolution of com-
mon law, and were fitted to a rural, agrarian society, are entirely
suited, without change, to the complex modern society of the late
20th and the 21st centuries."!S

1.2 Qverview of Dispute Processing Options

Societies tend to differ in their patterns of use of various dis-
pute processing mechanisms. As was noted above, some societies
rely heavily upon the formal adjudication of disputes while others
strongly prefer informal negotiated or mediated settlements of
disputes. Despite differences in preferences among the dispute
processing mechanisms, virtually all societies provide their citi-
zens with a range of options for action when confronted with a dis-
pute.ls This section provides a brief survey of the dispute pro-
cessing options available in the United States.

Table 1.1 presents a summary of the range of U.S. dispute processing
mechanisms. The options are divided into three primary categories:
(1) unilateral actions on the part of & disputant, (2) dgadic op-
tions in which the two disputants confront one another,1 and (3)
third party resolution techniques. Categories (1} and (2} present
cptions which are under the control of the disputants themselves

and thus are available to all disputants in the country. The
options in category (3) vary in their availability across the
various jurisdictions in the country. While individuals in all
jurisdictions can resort to adjudication due to its constitutionally
mandated universal availability, no single jurisdiction is likely

to provide all of the various mediation and arbitration options
listed under the third party interventions. Each dispute proces-
sing option will be discussed briefly in turn. Relevant projects
and research literature will be discussed, and this section will

be followed by a discussion of the way in which many of the dispute
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TABLE 1.1.

Dispute Processing Options

UNILATERAL ACTIONS ON THE PART OF A DISPUTANT

A,
B.
C.

Inaction
Active Avoidance {move, terminate relationship, etc.)
Self-Help

1. Redefinition of the problem
2. Elimination of the deficit
3. Use of social service agencies and other assistance

DYADIC OPTIONS—CONTACTS BETWEEN THE DISPUTING PARTIES

A.
B.

Coercion (threats and use of force}

Negotiation

THIRD PARTY RESOLUTION TECHNIQUES

A,
B.

Conciliation {bringing parties together for negotiation)
Mediation (structured communication, recommendations)

1. General mediational projects

2. Projects mediating limited disputes for the general public

3. Projects mediating general disputes for a limited segment of the population
4. Projects mediating a limited range of disputes for an institutional population

Arbitration )

1. General arbitration projects

2. Arbitration of small claims matters
3. Consumer arbitration projects

4. Contractually based arbitration
Fact-Finding

1. Media action lines

2. Trade association projects

3. Government ombudsmen

Administrative Procedures

. Court oriented processing

. lnformal court operated processing

. Routine administrative porcessing

. Measures reducing or eliminating the need for adjudication
. Measures simplifying adjudication

G bW~

Adjudication

[#7]




processing mechanisms could be incorporated into a Neighborhood
Justice Center.

1.3 Unilateral Actions on the Part of a Disputant

It is difficult to imagine any human relationship which would re~
mdin free of disputes among the participants over zn extended
period of time. Given inevitable limited rescurces in time,
material objects, etc., and the tendency of individuals to develop
plans for the use of these resources, conflicts inevitably arise
between individuals regarding whose plans should be enacted oxr
whether agreed upon plans are being enacted appropriately. In

the case of married couples, disputes are common over whose goals
will prevail in the use of money, raising of children, leisure
activities, etc. These disputes over such mundane matters can
often escalate into highly emotional behavior including seriocus
assaults. In consumer activities, disputes often arise regarding
whether adagreed upon plans have been carried out properly; for
instance, whether the aluminum siding has been satisfactorily in-
stalled, or whether the purchased TV operates as intended. When

a dispute arises, an individual always has the option of responding
unilaterally with inaction, attempts at active avoidance, and
self-help.

1.3.1 Inaction

The simplest response a disputant can make in the face of a dispute
is inaction. As Galanter (1974) points out, "lumping it" may be
caused by many factors including lack of information or access to
means of redress or a decision that available means of dispute pro-
cessing are too costly psychologically or monetarily to justify

the potential gain. Inaction is common in both private and public
life. In individual relationships a participant may perceive in-
equities and conflicts and yet not initiate an overt dispute due

to dependency upon the other individual and the likelihood of in-
curring high personal costs if the dispute is joined. In public
life official agencies often fail to act against a violator due

to "limited resources, policies about de minimus, schedules of
priorities, and so forth.l® Felstiner (1974) points out that
complaints by individuals against large organizations such as
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retail stores and insurance companies are often "lumped" because
the average individual 1s not able to muster credible incentives
for the organigation to respond to the grievance. Interaction
between the individual and the organization continues because of
the individual's dependence upon the particular organization.

1.3.2 Active Avoidance

Active avoidance is similar to inaction in that steps to resolve
the past dispute are not taken. The individual does make an ef-
fort to avoid future disputes with the other party, however, by
withdrawing from the relationship. The decision to withdraw from
the relationship is determined by the individual's judgment of the
costs of the withdrawal relative to the availability of other com-
parable relationships. Felstiner {1974) makes the interesting
point that withdrawal may be relatively easy in relationships in-
volving a single dimension (e.g., one's relationship with a casual
acquaintance) and yet very difficult in "multiplex relationships"”
which may serve many interests.l® In these more complex relation-
ships, the dispute may only relate to one interest and vet with-
drawal affects all of the interests. An extreme example of this
type of relationship is the cultural stereotype of the highly de-~
pendent and submissive housewife who suffers many injustices £xom
her husband and yet chooses inaction rather than active avoidance
of the relationship due to the many needs fulfilled by the rela-
tionship (shelter, assistance in child rearing, etc.).

Felstiner (1974) notes that the use of avoidance as a response to
disputes is common in "technically complex rich societies” because
many relationships tend to be unidimensional and adequate substi-
tute relationships are readily available. Individuals quit jobs
after disputes with employvers, or cease contacts with merchants
with whom conflicts arise. Felstiner (1974) suggests that such
responses are often acceptable in technically complex rich socie-
ties but very difficult in technically simple, pcor societies

in which complex interdependencies are common. Danzig and Lowy
{(1975) have strongly criticized Felstiner's positive appraisal of
avoidance as a response to disputes, citing the high personal and
societal costs arising from such a tactic.



1.3.3 Self-Heip

In some instances disputants may be able unilaterally to resolve
the dispute to their satisfaction by their own efforts. A number
of gelf-help strategies are available.

Redefinition of the problem. One means of virtually eliminating
the basis for a dispute is for a disputant to redefine the prob-
lem out of existence. For example, a driver who feels that another
driver took a parking space that was rightfully his because he had
been waiting for a space longer might decide that the rule o»f first
come first serwved did not apply in this instance because the other
driver was very old and should not have to walk far, This redefi-
nition of the appropriate norms eliminates the basis for the dis~
pute. Similarly, many potential disputes are eliminated because
disputants decide that they had misperceived the offensive behavior,
the behavior was accidental, the circumstances leading to the of-
fense would nevexr recur, they themselves were partially to blame
for the offense, etc. Perceptual resolutions of disputes are sim-
ilar to inaction in that the disputant does nothing overt to rec-—
tify the initially perceived problem. Redefinition differs from
inaction in that the disputant does not suffer the discomfort of
"lumping it" because there is nothing left to lump. If the redefi-
nition of the dispute is self-deceptive and the offense is re-
peated and harms the disputant, the disputant has gained a short-
term reduction in the discomfort of lumping it at the price of re-
peated future offenses. To the extent that faulty redefinitions

of problems can result in a disputant failing to avoid the offen-
der or attempting other resolution strategies, this form of uni-
lateral action can be counterproductive. A substantial literature
exists on the cognitive strategies individuals will use to reduce
conflicts (e.g., see Festinger (1957), Brehm and Cohen (1962)).
These redefinitions are not necessarily all or nothing processes,
and an individual may redefine a problem to the point where action
does not seem necessary and yet still feel that he is at least
somewhat "lumping” the offense.

Elimination of the deficit. An alternative self-help strategy is
to attempt to eliminate the deficit caused by the offense through
direct effort. For example, a teenager might feel that he and his
parents had agreed that he would receive a bicycle at a given age.
If the parents decide not to give the boy the bicycle when the
time asrrives, the boy could decide not to "lump it" or redefine
the situation (deciding a promise really had not been made) bhut




instead earn the money for a bicycle by cutting lawns or other si-
milar work. The boy might still resent the parents, but the direct
basis for the specific dispute would be eliminated when the boy
purchased the bicycle with his own money. This option is not
available when the disputant lacks the resources to attempt to rec-
tify the deficit. Even when rectification is possible, the oppor-
tunity costs involved in attempting to eliminate the basis of the
dispute may serve to maintain the injured paxrty's anger.

Use of social service agencies and other outside assistance. This
alternative is closely related to the above tactic but differs in
that the disputant appeals to social service agencies or others in
the attempt to resclve the dispute unilaterally. The agencies or
othexrs may recommend that: the disputant redefine the dispute if
the grievance does not seem well founded, agsistance may be given
in eliminating the deficit caused by the other disputant, avoidance
of the relationship may be recommended, and the agency or others
may help the disputant to use dyadic options and third party inter-
vention tactics for the settlement of the dispute.

°

1.4 Dyadic Options—Contacts Between the Disputing Parties

Dyadic dispute processing techniques involve direct contacts between
the disputing parties. Two major classes of options are available.

14,1 Coercion

Koch, Sodergren, and Campbell (1976) have defined coercion as the
threat or use of force whereby "one principal imposes the outcome
of a dispute and alone determines his concession, if any, to the
opponent."20 Koch et al. have discussed a number of cultures in
which coercion appears to be the primary method of dispute resolu-
tion.  The use of coercion presupposes that the disputant can credi-
bly threaten or force the opponent into compliance. Many disputes
escalate when one disputant unsuccessfully threatens the other dis-
putant and in turn provokes ‘a counter threat. This property of
coercion makes it a particularly risky strategy, sowing the seeds
of even greater disputes in the attempt to resolwve the present
dispute.



1.4.2 Negotiation

Negotiation involves an attempt by the two disputing partiss to
arrive at a settlement by means of discussion and bilateral agree-
ment. The disputants communicate their perceptions of the disputed
issue to one another and if possible develop a settlement to the
dispute that is satisfactory to both parties. Compromises are

the essence of negotiation and each party is expected to have an
interest in arriving at a mutnally acceptable resolution to the
dispute. Galanter (1974) notes that negotiation is particularly
likely to occur within relationships involving mutual dependence
(e.g., husband-wife, purchaser-supplier, landlord~tenant, etc.)
because "a capacity to sanction is built into the relationshi’p."21
Relationships among more independent entities (e.g.; businesses in
a given industry, casual acquaintances, etec.) tend to require the
development of sanction systems operated by third parties because
"the parties have little capacity to sanction the deviant directly."?22
Negotiated settlements can pave the way for common perceptions of

a given situation and hopefully forestall future disputes. This
property tends to make negotiation superior to the various unila-
teral dispute processing options cited earlier.

1.5 Third Party Resolution Techniques

Third party intervention strategies vary widely from techniques in
which the third party simply attempts to facilitate communication

to highly structured formal procedures in which the third party

is vested with authority by the state to impose a binding resolu~

tion upon the parties to the dispute. 8Six major classes of third

party interventions will be discussed.

E . 1.5.1 Conciliation

Conciliation involves a very limited role for the third party where-
by the party simple attempts to encourage negotiation among the
disputing parties. This encouragsment can involve the conciliator
serving as a "go-between" in communications among the parties,
providing a place for the negotiations to take place, etc. Con-
ciliation in its pure form is likely.to be relatively rare, because
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conciliators are’ often likely to be asked for advice on settlement
of the dispute or to offer advice spontaneously. This form of ac-
tive assistance in structuring the communication or offering recom-
mended settlements results in the conciliator becoming a mediator.
Because of the close gradation between conciliation and mediation,
many scholars (e.g., Sander (1976); Galanter (1974)) have chosen to
treat conciliation and mediation as roughly interchangeable tac-
tics. The two processes are discussed separately here because it
is likely that at least in close knit groups (families, clubs,
etc.) a substantial amcount of pure conciliation still occurs. B2an
individual who is close to both parties to the dispute may not wish
to risk alienating either party by becoming actively involved in
the dispute and yet may work hard to ensure that negotiations occur.
This facilitative role provides an interesting intermediate con-
flict resolution tactic between negotiation and mediation.

1.5.2 Mediation

Mediation involves the active participation of the third party in
the processing of a dispute. This participation can range from
minoxr involvement in which an individual who is essentially a con=
ciliator offers some advice 4o the disputants regarding a possible
resalution to highly structured interaction with the disputants.
Some organizations which attempt to mediate disputes adhere to
detailed procedures whereby the two parties meet together and dis-
cuss their perceptions in turn, then leave the room while the medi-
ators formulate a plan for further mediation, then return to the
room separately to discuss the issues in individual caucuses, and
finally meet together again, hopefully to achieve a resolution of
the matter at hand. By definition, mediators do not have the power
to compel a resoluticn, but must rely upon the mutual agreement

of the disputants.

Numerous projects have been developed across the country which
provide mediational services to disputants. Some of these projects
serve a broad spectrum of the population and mediate a wide range
of matters; others serve a similar range of people but limit
themselves to highly specific disputes {consumer projects, warranty
programs); still others provide services to a limited spectrum of
the population but on a wide range of matters (e.g., Chinese and
Jewish community mediation boards); and some projects serve both a
small group of people and deal with only a limited range of issues
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(e.g., institutional grievance programs). A sample of mediational
projects will be discussed briefly to provide an indication of the
variety of ways in which mediation is conducted in the United
States.

General mediational projects. These projects are characterized by
their availability to a broad speectrum of the population and their
willingness to mediate a wide range of types of disputes. Four of
the projects studied as part of the research for this monograph
fall into this category. Case studies of the Boston Urban Court
Project, the Columbus Night Prosecutor Program, the Miami Citizen
Dispute Settlement Project, and the San Francisco Community Board
Program are presented in section three of this report. Each of
these projects mediates disputes among citizens in their respective
jurisdictions. Table 2.1 on pages 38 to 43 indicates the major
features of these and other projects. All of these projects pro-
cess both criminal and civil disputes, although criminal disputes
tend to dominate the caseloads of the projects. Typical matters
include harassment, minor assaults, and various neighbcrhood disa-
greements. The characteristics of the.projects are discussed in
detail in Chapters 2 and 3. BAll of the projects schedule media-
tional hearings quickly after.initial contact with the complainant
(typically within one week). Boston and San Francisco have repre-
sentative citizens serve as mediators and the citizens hear the
dispute as a panel. The Columbus project employs local law stu-
dents as mediators, and these students hear cases individually, as
do the professional mediators employed by the Miami project. MeGi-
ators attempt to arrive at a written agreement in all of the pro-
jects except the Ceolumbus program, and all of the projects recon-
tact the disputants after the hearing is completed to determine

if the agreements are being maintained.

3dditional mediational projects are located in a number of cities
and tend to be modeled after the Columbus Night Prosecutor Program.
These additional mediation projects are discussed briefly in the
case studies cited earlier.

Projects mediating limited disputes for the general public. These
projects mediate only limited and highly defined classes of dis-
putes but provide their services to the general public. Consumer
dispute projects are the major example of this type of project.

For example, the Fairfax County, Virginia Consumer Protection
Commission and the County Chamber of Commerce have jointly developed

12
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an extensive business/consumer code of ethics. All businesses
having membership in the Chamber of Commerce have agreed to submit
disputes to mediation by an objective third party if the dispute
cannot be resolved by more informal methods.?® Johnson et al.
(1977) provide a detailed description of a similar project in Illi-
nols. ' Eighteen percent of thi disputes in the Illinois project
proceed to mediational hearings while the remaining disputes are
closed or dropped after initial analysis by the consumer protection
project or aftexr a letter is sent to the merchant informing him of
the complaint. Many Better Business Bureaus have developed com-—
plaint processing procedures for consumer disputes that involve:

(1) initial written notification of the merchant of the complaint
which was filed, (2) mediation if the complaint is not resolved
informally, and (3) arbitration if necessary. The mediation
phase may involve a joint meeting between the disputing parties

or simply individual meetings with the two parties in an attempt
to serve as a "go-between." This latter function can be considered
to be conciliation if the Better Business Bureau mediator simply
sexrves to facilitate communication without structuring the communi-
cations or making recommendations for a resolution. The various
consumer projects discussed above all mediate a wide range of types
of consumer disputes. Some other consumer mediation projects are
limited to more restrictive classes of disputes. For example,

the National Association of Home Builders has established the
Homeowner's Warranty Corporation which uses a three-step method

of dispute processing similar to that described for many Better
Business Bureaus. The Magnuson-Moss Warranty Act has encouraged
the development of this type of dispute processing program to en-—
force product warranties and has designated the Federal Trade
Commission as the agency to facilitate the resolution of warranty
disputes. The Homeowner's Warranty Corporation is currently con-
sidering using the services of the Miami Citizen Dispute Settlement
Proijact to conduct the mediational phase of their dispute proces-
sing procedure in Miami. This is an interesting proposal because
it would enable the limited project to maintain its auntonomy  and
yet use the services of the local, general mediational project.

Projects mediating general disputes for a limited segment of the
Eopulatibn. A number of ethnic groups havé developed relatively
elaborate dispute processing mechanisms for their members. Yaffe
(1972) has provided a detailed description of the Jewish Concilia-
tion Board in New York City. Members of the Jewish community can
present disputes to a panel made up of a lawyer, a rabbi, and a
businessman (defined broadly to include a community member). Close
to 1,000 cases are brought to the New York board every year. Most
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are settled informally through discussions with the program's execu-
tive director and only six percent proceed to formal hearings.

Yaffe (1972) indicates that disputes typically involve marital
business, and family matters, as well as religious issues. The
conciliation board is structured to save the participants time and
money, avoid publicizing messy interpersonal disputes in civil
proceedings, and alsc provides a forum for dealing with matters of
special religious concern. Balderman (1974) has conducted a study
of the Jewish courts in Los Angeles and has found that the Los
Angeles courts are rarely used as an alternative to the civil courts.
Balderman (1974) notes that the Jewish courts are effective in dis~
putes between disputants who are active members of the Jewish com-
munity because of the possibilities for community coercion of the
parties, but are less effective if the disputants are relatively
independent of the community.

The Chinese community has also commonly developed dispute processing
mechanisms. Doo (1973} conducted a study of Chinese-American com-—
munities and has described the mediational techniques used in
Chinese communities to resolve disputes. As in the case of the
processing of active members of the Jewish community by the Jewish
Conciliation Board, the Chinese community can often exert consi-
derable control over its members by threatening noncomplying commu—
nity members with virtual ostracism from the community.

Projects mediating a limited range of disputres for an institutional
population. 2 number of projects have been developed within insti-
tutions which provide for the mediation of disputes among members

of the institutions. For exa:le, universities often have discipli~-
nary boards which can mediate disputes. Fisher {(1975) has described
the operations of the Boston University student courts. The Uni-
versity has a university-wide hearing procecdure and more informal
programs have been developed in several of the university's large
dormitories. The university code specifies the types of matters
that can be brought before the boards (e.g., damage to university
property, threatening community members, etc.). The boards attempt
to resolve the problems but have the additional power to impose
sanctions as serious as permanent expulsion from the university.

In instances in which the offense is against the university rather
than a community member and sanctions are invoked the board acts

as an adjudicator rather than a mediator, and this function is

more common than mediation.

14



Correctional institutions have begun to develop mediation procedures
to resolve disputes among inmates and between inmates and staff.

The California Youth Authority has developed an. elaborate grievance
procedure involving institutional based hearings, supervisory review
and even nonbinding external arbitration if necessary. The griev-
ance procedure is rarely used by inmates for hearing disputes against
other inmates or staff although the procedure is thought to have
encouraged the informal mediation of disputes which would have other-
wise been referred to the grievance procedure. Most disputes tend

to deal with the individual application of otherwise uncontested
institutional policies or policies themselves. 2"

The San Francisco Community Board Program is currently deveéloping
a dispute processing project in a local San Francisco community
comprised primarily of a large housing project. This program is
somewhat similar to the university and correcticonal projects in
that a highly circumscribed population is being served, but the
project will be structured to mediate a wide range of civil and
criminal matters, rather than the more limited matters typically
mediated in the university and correctional projects.

Ingtitutionally based mediation projects would seem to have great
promise because of the possibility for the participation of imme-
diate peers in the settlement of the dispute.

1.5.3 Arbitration

In contrast to mediation, arbitration inveolves a third:party de-
cision regarding the matter in dispute. The decision is typi-
cally backed by sanctions and is thus termed "binding" arbitration,
although "nonbinding® arbitration in which the arbitrator's decision
is merely advisory also occurs in some settings. As was noted in
the preceding section, some dispute processing procedures treat
arbitration as the method of last resort and precede arbitration
efforts with informal resolution attempts and mediation hearings
{e.g., see the various consumer dispute projects). Other projects
which limit themselves to arbitration hearings incorporate media-
tion as the initial phase of the hearings. An attempt is made to
have the disputants develop an agreement which can be converted
into a binding arbitrator's award for the purposes of enforcement.
If the mediation atteémpt fails, then the arbitrator is empowered
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to render a binding decision which imposes conditions upon the dis-
puting parties. This practice of combining mediation and arbitra-
tion within a single hearing has been criticized by a number of re-
searchers (e.g., Fuller (1963), Sander (1976)). The mediation at-
tempt may be severely hampered by the participants' knowledge that
the hearing officer will be able to impose an arbitration agreement
upon the parties, and parties may be hesitant to divulge relevant
information to the hearing officer which might be harmful latex
when the arbitration decision is made.

Disputants may become involved in arbitration through a number of
means, including voluntary submission to arbitration, contractual
agreement that all relevant disputes will be processed by arbitra-
tion, and compulsory arbitration as an adjunct to the courts.
Numerous types of arbitration projects have been developed. Some
of the projects are similar to the general mediational projects
discussed earlier--prccessing a wide range of disputes for the
general public~-but using arbitration rather than mediation. Par-~
ticipation in these programs is voluntary. Other projects are
attached to small claims courts and either request or compel civil
disputants with claims within a given range to submit their disputes
to arbitration. Many of the consumer projects discussed earlier
employ arbitration as a last resort procedure, with participation
generally being voluntary for the consumer and highly recommended
or compelled for the merchant. Contractually based arbitration is
common in business either as part of labor management disputes or
as part of contractual agreements between business firms. A sample
of arbitration projects will be briefly discussed to indicate the
range of ways arbitration is used to process disputes in the United
States.

General arbitration projects. The American Arbitration Association
and the Institute for Mediation and Conflict Resolution have deve-
loped projects which provide services to the general public and
arbitrate a wide range of types of disputes. Casge studies of the
Rochester, New York Community Dispute Services' Project sponsored
by the American Arbitration Association and the Institute for
Mediation and Conflict Resolution Diséute Center in New York City
are presented in Chapter 3 of this report.. Both projects receive
extensive referrals from individuals and agencies regarding crimi-
nal and civil disputes. Citizens representative of the local com-
munities have been trained by the projects to serve as arbitrators.
These citizens sexrve on a rotating basis and are paid for their
services by the project. Hearings are generally scheduled within
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ten days of the initial referral and invelve attempts by the arbi-
trators to serve as conciliators and mediators in the early phases
of the hearing. The arbitrators impose an agreement only in cases
in which the mediational efforts are not successful. The arbitra-
tor's awards stipulate the actions required of the disputants, and
failures to adhere to the conditions of the award are enforceable

in the civil courts. The majority of the states have modern arbitra-
tion legislation which provides the legal basis for the arbitrator's
agreement. Table 2.1 on pages 38 to 43 presents a summary of the
characteristics of the Rochester and New York projects. The Ameri-
can Arbitration Association has developed additional "Arbitration

as an Alternative" projects in Cleveland, Elyria, and Akron, Ohio,
and San Francisco. The AAA Philadelphia project has been institu-
tionalized into the city's court system.

Arbitration of small claims matters. A number of small claims
courts have developed arbitration programs. In some cases the
choice of arbitration is voluntary. For example, in New York
parties invoived in & small claims dispute are given the option to
have the dispute arbitrated by an attorney. Choice of the arbi-
tration option waives the parties' right to appeal but is likely
to be less expensive and less time-consuming than court processing.
In California the arbitration of small claims within a given mone-
tary range is voluntary for the plaintiff but compulsory for the
defendant if the plaintiff chooses to have the matter arkitraited.
Appeal through trial de novo is available to defendants if they
are not satisfied with the outcome of the arbitration. Wayne
County, Michigan has developed an interesting variant of "advi-
sory" arbitration of monetary claims. Cases are submitted to
advisory arbitration when either of the parties requests it ox

the court orders it and the cases involve only relatively simple
financial issues. Panels of three arbitrators hear the cases, and
either party can reject the advisory arbitration recommendation
and take the matter to court. If the party returning the case to
court fails to win a judgment that is at least 10 percent higher
than the original advisory arbitration recommendation the party
must pay the court costs including the costs of the opponent'’s
attorney.

A number of jurisdictions in Pennsylvania, Ohio, and New York have
developed compulsory arbitration of small claims matters falling
within a given monetary range. In each jurisdiction arbitration

is typically conducted by a panel of attorneys, and disputants

have the right to a trial de novo with the appellant being required
to pay the arbitration costs. A number of studies have been
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conducted of compulsory arbitration projects, and results are sum=-
marized in the Judicial Council of California's report A Study of
the Role of Arbitration in the Judicial Process and in the Johnson
et al. (1977) monograph cited earlier. In general, the projects
have been judged to be economical, fast, and have reduced case-
loads and backlog in the local court systems.

Consumer arbitration projects. As was noted earlier in the section
on consumer mediation projects, many such projects provide arbitra-
tion as a last resort for disputes that have not been resolved by
informal means and mediation. The Pittsburgh Better Business Bureau
has developed a procedure by which the local branch of the American
Arbitration Assocciation arbitrates disputes which are not resolved
by other means, and for which the disputants agree to arbitration.
Thus far the program has arbitrated very few cases, however.

Contractually based arbitration. Many commercial contracts and
labor/management contracts include clauses stating that disputes
regarding the fulfillment of the contract will be submitted to
arbitration. The American Axbitration Associlation has been very
active in arbitrating such disputes, and the Association maintains
panels of arbitrators with expertise in specific areas to arbitrate
contractually based disputes. For example, the counstruction indus-
try has long included arbitration clauses in its contracts, and
the AAA maintains a nationwide panel of arbitrators with expertise
in construction (e.g., architects, engineers, contractors, and
attorneys).25 The parties to the dispute are generally allowed

to choose arbitrators from a list of prospective arbitrators. Ar-
bitrators serve without compensation for the first two days but
are compensated for longer cases.  Studies of commercial arbitra-
tion have generally shown the process to be gquite speedy and inex-—
pensive. Axrbitration is used between management and labor both
for the development of collective bargaining contracts and for

the settlement of contract disputes. Additional uses of arbitra-
tion in contractual disputes include some medical malpractice pro-
grams, securities and exchange arbitration, etc.

Fuller (1963, 1971) has provided detailed information on the pro-
cess of arbitration as well as insightful observations on the re-
lationship of arbitration to adjudication and other forms of con-
flict resolution.
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1.5.4 Fact-Finding

Fact-finding involves a third party judgment of the merits of a
dispute following an investigation of the matter in controversy.
The fact-finder typically lacks coercive power to enforce a settle-
ment to the dispute but often derives authority from his neutral
position which lends persuasive power to his finding. Some fact-
finding inquiries involve the conduct of hearings at which the dis-
putants can present their positions. These hearings differ from
mediation in that the parties anticipate a judgment of the issues
on the part of the fact~finder. Hearings in which both parties

are simultaneously present to present their positions resemble
nonbinding arbitration. Fact~finding inquiries often involve

very limited contacts with the parties, however (e.g., phone con-
versations, letters, etc.), as in the case of newspaper action-
lines, and these cases are very clearly distinguishable from the
various forms of mediation and arbitration. Three forms of fact-
finding will be briefly discussed to indicate the range of types

of fact~finding activities: (1) media action~lines, (2) trade
association projects, and (3) government ombudsmen.

Media action~lines. Many newspapers, radio stations, and tele-
vision stations have developed action line projects. These pro-
jects typically have small staffs which respond to citizen re-
quests for information and assistance in resolving disputes. The
requests are generally made by phone or mail and often involve
complaints regarding merchants and govermment agencies. The ac-
tion line projects vary greatly in the extent to which they attempt
to respond to all requests and in the types of services provided.
Some projects respond to only the most recurrent or interesting
problems while others maintain careful records of all requests for
assistance and attempt to determine if the services provided were
successful.2? assistance varies from providing a relevant social
service agency referral to the complainant, or notifying the or-
ganization complained against of the complaint, to conducting an
investigation of the complaint through contacts with both parties
to the dispute. Flagrant abuses by governmental agencies and mer-
chants are publicized by the media sponsors in the newspaper col-
umns or radio and TV shows, and fear of negative publicity often
induces organizations to negotiate settlements with the complain-
ant. Johnson et al. {1877) provide an interesting discussion of
the operation of media action lines including brief case studies
of a number of projects. The authors note that in the Los Angeles
area alone the combined requests to the various media programs
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total "well cver 100,000 complaints a year, which equals over one-
third the annual caseload of small claims courts in the area."28
Adequate data are not available on the degree to which these pro-
grams actually resolve disputes and substitute for court action.
The KABC Radio Ombudsman program in Los Angeles claims, however,
that it has had approximately 80% success in achieving resolutions
to the roughly 50,000 complaints it processes per year.29

Trade association projects. Many industries have developed projects
for processing consumer complaints. One of the first industry-
sponsored projects was the Major Appliance Consumer Action Panel
(MACAP). This projects responds to phone and mailed complaints

from consumers, and staff members initially contact the target of
the complaint to notify them of the complaint and reguest infor-
mation. The MACAP reports that 94% of all complaints were resolved
as part of ihis phase &f their program. When cases are not resolved
at this initial stage, they are given to a panel of reviewers who
study the file, independently investigate the facts in ¢ontroversy,
and make a recommendation for a resolution. The parties are not
bound to the recommendation. The MACAP processed nearly 4,000
complaints in 1975, and has processed approximately 15,000 cases

in its first five years of opei'ation.30 Other industries have begqun
to develop similar programs such as the furniture industry's FICAP
project and the automobile industry's AUTOCAP.

The trade association projects are typical of many fact finding
operations which do not have direct contact with the disputing
parties. The early stages of case processing in many Better Busi-
ness Bureau projects are similar, involving only phone and mail
communications among the project and disputants. These projects
often go further and employ mediation and arbitration if the mail
contacts are unsuccessful in resolving the dispute. Data are
needed on the satisfaction of consumers with the trade association
projects, the delays in processing cases, etc.

Government ombudsmen. dJohnson et al. (1977) characterize a govern-
mental ombudsman as an "independent, impartial, high-level public
official stationed between the citizen and government. He is con-
cerned equally with protecting the rights of the public and govern-
ment officials by receiving and investigating allegations of kureau-
cratic abuse and reporting and publicizing the findings."31 The
American Bar Association has developed a Model Ombudsman Statute
which can guide states in the development of ombudsman projects,32
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and statewide ombudsman legislation has been passed in a number of
states including Connecticut, Hawaii, Nebraska, Iowa, and 2laska.33
The statewide ombudsmen respond to complaints from citizens regard-
ing state government agencies and also can initiate investigations
without formal complaints when such an investigation appears war-
ranted.

In addition to statewide ombudsman programs, some cities have also
developed ombudsman services. The Seattle, Washington ombudsman
project is probably the largest, with a seven person staff and a
1976 budget of $135,000 resulting in it being larger than a number
of statewide projects.s'+ A particularly interesting demonstration
ombudsman project was developed in Buffalco in 1567 with OEO fund-
ing. This project differed from many other ombudsman projects in
that it employed neighborhood offices in ethnic areas staffed by
"neighborhood aides" as well as a central office. All but 213 of
the 1,224 complaints received during the project's eighteen months
of existence were received from the neighborhood offices. The
project evaluators (Tibbles and Hollands (1270)) indicate that the
project benefited both citizens and city agencies by improving
communication and resolving problems. The evaluators noted that
neighborhood offices were excellent conduits for citizen complaints
and recommended that projects of this type should provide indepen-
dent neighborhood coffices and staffs rather than shared facilities
to insure both the appearance and fact of independence.

Verkuil (1975) has discussed the development of ombudsman programs
in the United States and provides interesting observations regarding
the functions of ombudsman programs. The Johnson et al. (1977)
discussion of ombudsman projects presents an up-to~date summary

of these programs in the U.S. In addition to the three types of
fact~finding programs discussed above, numerous institutions and
agencies have developed complaint offices which are in some ways
comparable to ombudsmen. For example, many universities have de~
veloped ombudsman offices to assist students with complaints.

1.5.5 Administrative Procedures

A variety of dispute processing techniques have been developed
which are highly dependent upon judicial functioning and yet £all
short of the full-dress adjudication of a dispute. These processes
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range from settlement arranged out of court by attorneys and yet
closely oriented to the court process, to processes informally
conducted by court officials (e.g., plea bargaining), to the rou~-
tine forms of administrative processing of simple offenses such

as traffic violations. In addition, some recent reforxms have at-
tempted to alter standard adjudicatory procedures in some areas by
either reducing the need for adjudication or making adjudication
simpler. Fach of these forms of processing will be discussed
briefly.

Court oriented processing. Many disputes are settled out of court
but are processed virtually in the shadow of the courthouse. For
example, attorneys in civil cases often arrange settlements by
mutually invoking the threat of adjudication and its agssociated
cost, delay, etc. The concern with adjudication can lead the
parties to the dispute to compromise, and some efforts by attorneys
resemble a hybrid form of mediation in which the twco opposing at-
torneys serve as advocates for their respective clients and yet
attempt to develop a common basis for agreement at the same time.

Informal court operated processing. Court personnel often become
involved in arranging informal settlements to disputes. For ex-
ample, court clerks in some jurisdictions attempt to conciliate
or mediate minor matters which appear before them. Occasionally
these efforts are formalized into a program such as the Rochester
Pre-Warrant Screening Procedure described in Chapter 3 of this
report, but more often they are simply informal methods used by

a clerk to assist disputants in resolving their problem. In cri-
minal cases, a modified version of this type of processing occurs
in prosecutorial plea negotiations. The prosecutor avoids the
need for a trial by bargaining with the defendant regarding a
mutually acceptable plea or sentence recommendation. These bax-
gains do not typically include the wictim as a party to the nego-
tiations,; however, and thus differ from the above cited mechanisms.

Routine administrative processing. Matters which involve very
simple factual situations and well defined legal precedents are
often processed by routine administrative procedures in lieu of
formal adjudication. Traffic offense processing is a common ex~—
ample of this type of procedure. Individuals violating traffic
laws are often provided the option of paying a fine directly to
the court without a court hearing unless they dispute the police
officer's charge against them. This type of procedure saves
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enormous amounts of court time and effort. Most jurisdictions al-
low traffic offenders to pay their fines by mail, further simplify-
ing the procedure. The importance of this further procedural sim-
plification was highlighted in Los Angeles. Prior to 1974, all
drivers receiving a ticket for a moving violation were required to
go to the courthouse for case processing. At the court over 70%

of the drivers plead guilty to the offense by paying the appropriate
fine. Over 560,000 drivers per year traveled to the court simply
to pay the fines resulting in long lineg, numerous phone inquiries
to the court, wasted gas, more air pollution, lost time from jobs,
babysitter fees, congestion in the vicinity of the courthouse, etc.
The development of a procedure allowing mailing of fines reduced or
eliminated many of the problems of the older procedure plus increased
court revenues for fines and reduced court appearances to contest
tickets. This example indicates the value of thoughtfully planned
administrative procedures.35

Measures reducing or eliminating the need for adjudication. In

the case of criminal offenses, decriminalization is the simplest
way to eliminate court actions for a whole class of offenses. De-
bates are currently being conducted regarding decriminalizing a
range of offenses from marijuana use to prostitution. The develop-
ment of no-fault automobile insurance has provided an example of

a means to reduce civil court action dramatically. The injured
party in a jurisdiction having no-fault insurance is compensated
by his insurance company without the need to resort to adjudication.
Most states having no-fault insurance do not allow tort suits un-
less the claim exceeds a specified level.3® Recent reforms in a
number of states have eliminated the need for the extensive pro-
cessing of probate cases unless a dispute exists regarding the
distribution of the estate.?’ additional reforms are being de-
veloped which would reduce or eliminate the need for adjudication
of specific classes of cases.

Measures simplifying adjudication. The development of small claims
courts in the early part of this century was designed in part to
simplify the adjudication of minor matters. Costs were to be re-
duced, case filing was to be straightforward, and processing was
to be speedy. When operating effectively these courts indicate
some of the possibilities for simplified adjudication. Small
claims courts in many jurisdictions have drifted away from simpli-
fied procedures, however, and illustrate the familiar pattern of
formalization of once spirited reforms. ' Recent changes in divorce
laws with the advent of no-fault divorce in many jurisdictions
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illustrate another technique for simplifying adjudication. No-
fault divorce laws reduce the number of issues which need to be
addressed in divorce cases in which both parties agree to terminate
the marriage.

1.5.6 Adjudication

Adjudication conducted by a judge in a court of law is our most
formal dispute resolving mechanism. The judge represents the state
and possesses the coercive power associated with such a position.
Elaborate rules and procedures strictly limit the types of informa-
tion presented in court and the order in which information is pre-
sented. Many of the processes discussed earlier have similarities
to formal adjudication. For example, a fact-finder may proceed in
similar fashion to an adjudicator but lacks coercive power to
enforce his recommended settlement. An arbitrator has coercive
power but typically differs from a judicial adjudicator in that

he is not a government salaried employee, often sits on a panel

of two or more arbitrators, uses relatively informal proceaures,
rules of evidence, etc., and may focus in detail on the underlying
relationship and attempt to mediate a settlement. Arbitrator's
decisions may typically be appealed for a trial de novo if the ar-
bitration is compulsory, while other arbitration is voluntary ei-
ther at the time of the dispute or by consent when a contract is
initially developed.38

Fuller (1963, 1971) has discussed the appropriate role of adjudi-
cation at length, and has identified a number of limits to the use
of adjudication. One major limitation is in areas in which no
intelligible standard of decision exists. Fuller (1963) notes:

"A judge is one who applies some principle to the decision of the
case; if there are no principles, then the decider cannot be a
judge~—~the case is not justiciable. In terms of the analysis
proposed in this paper, the participation of the litigant by pre-
senting proofs and arguments becomes meaningless if there is no
rational standard that can control the decision. One cannot join
issue in an intellectual void."%® Many neighborhood disputes
regarding matters that are highly idiosyncratic to a specific
relzationship may meet Fuller's threshhold of being not justiciable,
and might better be dealt with by mediation. Fuller (1963) has
also pointed out the difficulties of conducting adjudication in
cases in which the problems are highly complex and not amenable

‘\— u
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to "yes-no" or "more-less" decisions. Fuller (1963) characterizes
these disputes as "polycentric" (after Polanyi (1951)), and pro-
vides cogent illustrations of the difficulties in adjudicating such
disputes. Conflicts arising out of highly complex, reciprocal,
long-term relationships may often be very difficult to adjudicate.
Both parties are likely to have contributed in complex ways to the
present dispute (or more likely disputes), and mediation or arbi-
tration focusing upon the reciprocal nature of the rszlationship
might be far more appropriate.

Numerous courts in the United States adjudicate disputes including
the panoply of lower, upper, and appellate criminal courts, the
various civil courts, juvenile courts, and courts with specialized
jurisdictions such as landlord-tenant courts.

1.6 Proposals for Neighborhood Justice Centers

Given the wide array of potential dispute processing mechanisms
reviewed above, it is necessary to consider which techniques or
combinations of technigues might best serve the needs of individual
communities. Recent proposals have suggested widely differing
forums for processing minor civil and criminal disputes. These
proposals differ both in the services recommended and the degree
of coercion of disputants considered appropriate. Danzig (1973)
has proposed an essentially non-coercive forum; Fisher (1975)
recommends a highly coercive forum; and Sander (1976) has suggested
the development of programs using a variety of techniques interme-
diate in their level of coercion of disputants. Each of these
proposals will be reviewed briefly and further refinements recom-
mended by the Pound Conference Task Force and the U.S. Department
of Justice will be noted."?

1.6.1 Minimal Coercion of Disputants—Danzig's Community Moots

Danzig (1973) has recommended the decentralization of dispute pro-
cessing through the development of "community moots." These pro-
grams would be similar in many respects to the "tribal moots"”
common in Liberia*! and would stress the mediation and conciliation
of disputes in informal settings. Danzig (1973) feels that many
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types of cases would be appropriate for this form of processing
including "family disputes, some marital issues (e.g., paternity,
support, separation), Jjuvenile delinguency, landlord-tenant rela-
tions, small torts and breaches of contract involwving only commu-
nity members, and misdemeanors affecting only community members . "*?
Danzig notes that many criminal cases are dismissed because dis-
putants decide that they do not want to involve acquaintances in
the criminal courts and many civil proceedings are avoided becatse
the parties are "too ignorant, fearful, or impoverished to turn to
small claims courts, legal aid, or similar institutions." Commu~-
nity moots could reduce or eliminate these difficulties with
traditional cr%minal and civil case processes.

Danzig (1973) stresses that community moot projects could vary
depending on community needs but that a promising possibility would
simply involve the employment of a counselor familiar with the
neighborhood. The counselor could accept referrals from such
sources as social agencies, the police, courts, individuals, etc.
and would schedule sessions convenient to the disputing parties
(e.g., at the home of a disputant if both parties agree to the
location). At the moot sessions the disputing parties and any
individuals they brought with them could discuss the matter in
controversy and attempt to arrive at a settlement with the assis~
tance of the counselor. If a disputant refused to attend the ses-
sion the complainant would of course be free to proceed with normal
court processing.

Danzig stresses that the counselor should not have coercive power,
but rather the community itself can potentially bring pressure to
bear upon disputants for maintaining agreements. This community
impact upon the disputants would be maximized if a range of com~
munity members participated in the actual moot session. Danzig
(1973) cites the example of a dispute between a teenage loiterer
and a shopkeeper that might be effectively resolved to the benefit
of the whole community by the presence at the moot of the teenager,
his friends, the shopkeeper, his family and employees and other
shopkespers. Presumalily, the counselor wculd insure that all
parties were allowed to communicate their positions fully and the
discussion of the case at hand might serve to reduce tensions
generally in the community rather than increase them as often
occurs in court cases. Felstiner (1974) has criticized the notion
of community moots as being virtually unworkable in a complex
atomistic society such as ours, and Danzig and Lowy (1975) have
provided an interesting rejoinder to Felstiner's criticism. The
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newly developing San Francisco Community Board Program is similar
in many respects to Danzig's community moot concept, and Chapter
3 presents a case study of the program.

1.6.2 High Coercion of Disputants—Fisher’'s Community Courts

In contrast to Danzig's non-~coercive model for a neighborhood jus-~
tice program, Fisher (1975) recommends that "community courts" be
provided by the legislature with exclusive jurisdiction over cer-
tain minor disputes and have the authority to impose sanctions

when necessary. Fisher (1975) notes that Danzig's proposal for
conciliation is admirable but unlikely to work without the project
having the credibility that comes with coercive power. A community
court could function in relatively small communities such as an
apartment complex, and the court would be composed of three to five
community members elected periodically. Lawvers would be excluded
from participation as judges because of their potential undue in-
fluence on the other judges on the panel. The elected judges would
be required to "undergo minimal formal training" and could have an
attorney as an advisor when legal questions arose. Sanctions which
might be available to a community court could range from demands
for restitution on the part of the guilty party, to "deprivations
from enjoyment of certain community property" such as recreational
facilities, to eviction from the community. The formal courts
would be employed as the enforcement apparatus when necessary.
Fisher stresses that the hearings should be open to the public and
scheduled at convenient times, Disputants would be provided the
right of appeal to the formal courts if abuses of due process were
perceived by a disputant. In support of his proposal, Fisher
(1975) cites the successful operations of various university,

labor union, and prison disciplinary mechanisms such as the Boston
University program discussed earlier as well as various socialist
programs such as Soviet Comrade's Courts.

Little imagination is required to envision Fisher's community
courts readily declining into the legendary forums often associated
with Australian marsupials. Narrow community groups might £ind
themselves quite capable of unfairly sanctioning individuals who
deviate from them, and the recourse to court appeal for abuses by
the community court may be available only in theory to poor, un-
informed members of the community. Fisher's extrapolation from
the highly limited settings of university and prison projects to
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the general society seem very strained, and the vast differences
between the various socialist societies and American law and soci-
ety make the socialist examples equally uncompelling.

1.6.3 An Intermediate Approach—Sander’s Dispute Resolution Centers

Sander (1976) has recommended the development of programs which
would include a range of dispute processing mechanisms. These
Dispute Resolution Centers would be operated by the government and
would screen cases into various processes or sequences of processes
including mediation, arbitration, and fact finding. If necessary,
cases would be referred to the courts for adjudication.

The Dispute Resolution Centers would provide an intermediate option
between the non-coercive community moots recommended by Danzig and
the highly coercive community courts proposed by Fisher. The medi-
ation services of the Dispute Resolution Centers would presumably
be similar to community moots in many respects but would differ in
that the Center would be a government agency with close ties to the
courts and could also provide binding arbitration when mediation
failed. These characteristics would be likely to make the Dispute
Resolution Center's mediation services a more credible option than
those provided by the community moots. In Sander's model the
courts would retain the power of adjudication and would not trans-
fer this coercive authority to another forum as in the case of
Fisher's community courts. The binding arbitration services
offered by the Dispute Resolution Center would presumably be vol-
untary and would typically only be offered after attempts to medi-
ate a dispute. If compulsory arbitration was employed, disputants
would be provided the privilege of a trial de novo to appeal the
arbitration. The fact~finding services of the Dispute Resolution
Centers would provide a valuable supplement to the other dispute
processing options and neither Danzig's nor Fisher's model include
such a component.

The general mediation and arbitration projects discussed earlier
illustrate how isolated components of the Dispute Resolution Cen-~
ters could operate. The Columbus and Miami mediation projects
are operated by the local prosecutors' offices and demonstrate
the possibilities for running mediational programs in official
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justice agencies. The New York and Rochester arbitration projects
are sponosred by independent organizations but have close ties to
their local courts. The case studies in Chapter 3 discuss the
operations of these projects in detail, A Dispute Resolution Cen-
ter would presumably bring such programs under one reof and unitary
spongorship and supplement them with related dispute processing
mechanisms such as ombudsman services perhaps comparable to the
Buffalo OEO ombudsman project cited earlier.

1.6.4 Pound Task Force’s Neighborhood Justice Centers

The National Conference on the Causes of Popular Dissatisfaction
with the Administration of Justice (the Pound Conference) was held
in 1976 under the joint sponsorship of the American Bar Associa-
tion, the Judicial Conference of the United States and the Confer-
ence of Chief Justices. President Walsh of the ABA subsequently
appointed a Task Force to insure that the reforms discussed at the
conference would be carefully considered. The Task Force was
chaired by Griffin Bell and produced recommendations in its Report
of the Pound Conference Follow-Up Task Force.

A central recommendation was for the development of "Neighborhood
Justice Centers," defined as facilities which would "make available
a variety of methods of processing disputes, including arbitration,
mediation, referral to small claims courts as well as referral to
courts of general jur:isdic't:i.c:.n."L'3 Both civil and criminal matters
would be appropriate for such an alternative forum. The Task Force
did not recommend a unitary model for such a forum but stressed the
need for the flexible adaptation of such programs to local condi-
tions. The aim of the Tagk Force recommendation was to "stimulate
experimentation, evaluation, and widespread emulation of successful
programs.“qq

1.6.5 Neighborhood Justice Center Program of the Department of Justice

The U.S. Department of Justice has recently initiated a program to
develop experimental Nelghborhood Justice Centers in three communi-
ties. The program was developed jointly by the National Institute
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of Law Enforcement and Criminal Justice, research arm of the Law
Enforcement Assistance Administration, and by the newly formed
Office for Improvements in the Administration of Justice, headed
by Assistant Attorney General Daniel Meador. As in the case of
the ABA recommendations, the Department of Justice acknowledges
the need for individual communities to tailor programs in line
with their local needs. The Department has recommended that the
programs incorporate both mediation and arbitration, use community
members as hearing officers, actively refer disputants to sccial
service agencies and appropriate courts when necessary, and pro-
cess both minor civil and criminal cases. 3appendix B presents a
summary Of the Department of Justice recommendations for Neighbor-
hood Justice Centers. The Department intends to encourage the
independent development of similar projects by communities across
the country.

The Neighborhood Justice Centers being developed by the Department
of Justice come closest to being variants of the Dispute Resolution
Centers recommended by Sander (1976), in contrast to Danzig's com~-
munity moots and Fisher's community courts. The various mediation
and arbitration projects discussed in Chapters 2 and 3 of this
report provide considerable guidance in developing such projects
because they currently provide many of the services contemplated
for Neighborhood Justice Centers.

1.7 Conclusions

1.7.1 The Range of Mechanisms Potentially Useful to Dispute Centers

Neighborhood Justice Centers can employ any of the non-adjudicatory
third party dispute resolution techniques outlined in Table 1.1 and
discussed in the preceding text. These approaches include concil-
iation, mediation, arbitration, fact~finding, and the informal
court oriented processing listed under "administrative procedures™
in which compromises are encouraged in light of impending adversary
proceedings. Sander (1976) has recommended that the whole panoply
of dispute processing mechanisms be housed together and that
screening staff allocate incoming disputants to specific processes
or seguences of processes (e.g., mediation followed by arbitration
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if necessary). This recommendation seems sound. Clearly, this

type of thorough restructuring of the way in which we process dis-
putes cannot be accomplished overnight. The Department of Justice's
pilot projects, incorporating mediation and arkitration for the
processing of disputes, will provide a valuable first step toward
the development of a comprehensive and highly integrated dispute
processing mechanism suitable to the widely varying types of dis-
putes which occur in society.

1.7.2 Educating Disputants in the Use of Unilateral and Dyadic Approaches

Although the unilateral and dyadic approaches to dispute processing
cited earlier are under the control of the individual disputants
rather than third party forums, Neighborhood Justice Centers can
provide a valuable service in teaching disputants how to use these
informal techmmigques for dispute processing. Many disputes could

be successfully resolved without the need for third party inter-
vention if disputants first attempted to use constructive unilat-
eral and dyadic appreaches such as careful consideration of whether
the dispute is justified, attempts at negotiation, etc. Media-
tional sessions at the Neighborhood Justice Center can provide
disputants with valuable experience in negotiating differences to
arrive at a compromise. Neighborhood Justice Center staff should
receive training in methods of educating disputants to resolve
disputes independently. Hopefully, the Centers could serve both

to resolve immediate conflicts and also teach citizens how to
‘avoid the need for official third party intervention in the reso-
Jution of future conflicts.

1.7.3 Potential Pitfalls in the Development of Neighborhood Justice Centers

The Neighborhood Justice Center concept has received strong support
from Chief Justice Burger, Attorney General Bell, the American Bar
Association, the American Arbitration Association, the Institute
for Mediation and Conflict Resolution, and the press.45 In addi-
tion, local governments and criminal justice agencies have typic-
ally been very receptive to the development of experimental dispute
resolution centers in their jurisdictions.
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One reason for this positive reception is the dramatic problems

of the courts cited earlier. James Kilpatrick, a syndicated col-
umnist, recently swmmarized these difficulties by noting, "The
major problem of American justice is not the gargantuan lawsuit.
These take care of themselves. The major problem lies in the
inability of our system to deal promptly and justly with the
little cases that can create 'festering sores and undermine con=-
fidence in sc:ciety.'"l*6 Neighborhood Justice Centers could pre-
sumably make a significant contribution to the resolution of these
minor disputes, and provide a badly needed supplement to our courts.
The intrinsic appeal of the Neighborhood Justice Center concept to
criminal justice personnel was underscored recently in a New York
Times article regarding the Brookhaven Township dispute resolution
project. Harry Organek of the Suffolk County District Attorney's
staff stated, "The whole concept is great. Just the idea of a
citizen's group working to help people who have known each other
but who have trouble getting along is good. It's a much better
idea than using the criminal justice system, which uses punishment
as a means of correcting wrongs and usually still can't get at the
problem between two people in the first place.™*

In addition to responding to the needs of the courts, Neighborhood
Justice Centers have also gained support because of their relation-
ship to other social reform efforts in the society. A recent news-
paper editorial highlights this notion by noting, “"For a variety
of reasons, reformers in the 1970s have turned their sights from
large~scale social programs to strengthening basic institutions.

We no longer seek the Great Society or even the Model City. We
seek better neighborhoods."48 A Presidential Commission has been
established to develop a comprehensive understanding of ways to
strengthen our neighborhoods, and many agencies including the
Department of Housing and Urban Development, the Department of
Health, Education, and Welfare, the Legal Services Corporation,

and others are expected to contribute support to neighborhood

based programs.

The combined forces supporting Neighborhood Justice Ceuters have
enabled the concept to achieve a promising beginning at both the
federal and local levels., Even with broad-based support and an
apparently sound concept, however, the move to develop Neighborhood
Justice Centers is not assured of success. Other promising reforms
have failed to achieve their goals due to an array of problems com-
mon to many social reform projects. Neighborhood Justice Centers
are not likely to be immune from these same problems. Program
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developers should carefully consider the various factors which
have limited the success of some previous social projects in order
+o avoid repeating earlier migtakes and to increase the chanceg of
widespread implementation of the Neighborhood Justice Center con-
cept. Problems which deserve particular attention include:

(1) overpromising potential achievements, (2) lack of attention

to mechanisms for ongoing local funding, (3) excessive bureaucrat-
ization, and (4) transformation of original goals. Each problem
will be discussed briefly in turn.

Overpromising Potential Achievements. Many researchers have noted
the problems with exaggerated claims for programs and the resulting
disappointment when the inflated goals are not met., Toby (1973)
has characterized the war on poverty as an exercise in the politics
of unrealistlc expectations, and a quote in a Time article in May
1966, roughly two years after the program began, stated that, "the
waxr on poverty has been first in promises, first in politics, first
in press releases~-and last in pez:formance."L‘9 Edelman's (1971)
book on Politics as Symbolic Action amply illustrates the problems
with overpromising results for social programs. Individuals in-
volved in the development of Neighborhood Justice Centers should
keep the lessons of earlier programs in mind when program goals

are developed and should carefully consider the potential future
problems resulting from exaggerated and grandly stated project
goals. Neighborhood Justice Centers may have.a profound impact -
upon court caseloads, system costs, neighborhood tension, and
other variables in the future once programs are firmly established
and integrated into referral networks. In the short run, however,
programs will need to be carefully nurtured. They are unlikely to
have massive impacts overnight, and researchers and the public
should not be misled to anticipate immediate, dramatic results.

Lack of Attention to Mechanisms for Ongoing Local Funding. Many
apparently successful programs terminate after the federal funds
run out., Rein and Miller (1973) have written extensively about

the problems of transferring federal demonstration projects to
local funding, and note, "What about the morning after the wed-
ding? Who will pay for felicity during the long years ahead, at
steadily increasing prices? Cities have limited tax bases. Boards
shy away from projects with increasing budgets—--the standard of
efficiency is often measured by low cost, not high yield. Who will
keep the project going?" There are no magical formulae which can
insure continued lecal funding of an experimental project. Projects
need to be conscientious in establishing ties with local funding

33



sources, provide needed services as inexpensively as possible, and
effectively develop a broad base of support in the community. The
Columbus Night Prosecutor Program has been successfully integrated
into the local budget presumably due to its service achievements.
The newly developing Los Angeles project is giving consideration
to the possibility of employing a sliding scale of charges to
clients once the program has established credibility. Particularly
poor clients would continue to receive free services. The project
anticipates that this practice might encourage local funding by
demonstrating that the project is able to pay for at least part of
its expenses on its own. The Brookhaven, New York project plans
to develop branch offices in "free" community buildings (churches,
YMCAs, schools) and thereby provide services at low cost. Each
project needs to evaluate local conditions carefully and make
Plans as early as possible to encourage ongoing funding.

Excessive Bureaucratization. Researchers have long warned about
the tendencies of organizations to become overly bureaucratized. >
Nejelski notes that this "formalism" results in organizations fol-~
lowing "the letter of the law and not its spirit. Their motivation
can be merely self perpetuation, not service to their clients."
This trend is often accompanied by efforts to modify informal
structures into highly formal ones. For example, Nejelski points
out that, "The juvenile courts and workmen's compensation tribunals
after a few decades develop the same rules of evidence, adversary
proceedings, hearing officers who want to be called judges, and
burdensome backlogs which they initially replaced."51 This type of
transformation could potentially occur in Neighborhood Justice
Centers if program operators and funding organizations did not
quard against the possibility. Nejelski (1977) has noted Jeffer-
son's draconian solution for this problem--a thorough restruchur-
ing of the instruments of government every twenty years. Presum—
ably, this response could be avoided if conscientious efforts were
made to resist "formalization." 1In any event, program developers
should be aware of the well documented tendency of organizations

to become rigid, overly complex, and unresponsive to their clien-
tele.

Transformation of Original Goals. In addition to problems of
overbureaucratization, organizations often becone diverted from
their original goals. For example, Sander has noted in regard
to small claims courts that, "Next to the juvenile court, there
has probably been no legal institution that was more ballyhooed
as a great legal innovation. VYet the evidence now seems over-

34



¥

- N R

whelming that the Small Claims Court has failed its original pur-
pose; that the individuals for whom it was designed have turned
out to be its victims."®? Small claims courts in many jurisdic-
tions serve primarily as government funded collection agencies

for merchants rather than as mechanisms for resolving the disputes
of individual citizens. Neighborhood Justice Centers should care-
fully guard against similar transformation. Management information
statistics on the types of cases handled can help programs deter-
mine whether the cases they are processing are in keeping with
original program goals.
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CHAPTER 2
NEIGHBORHQOD JUSTICE CENTERS: AN ANALYSIS OF MAJOR OPTIONS

Neighborhood Justice Centers can clearly vary on a wide range of
dimensions, from where they are located to how they acquire cases,
to how they process appeals, etc. For the purposes of this study,
twelve major dimensions on which Neighborhood Justice Centers can
vary will be discussed. These dimensions comprise the most ocbvi-
ous, and probably the most significant variables for characteriz-
ing specific Neighborhood Justice Centers. The dimensions are:

the nature of the community served

1.
2. the type of sponsoring agency
3. project office location

4. project case criteria

5 referral sexvices

6 intake procedures

7. resolution techniques

8. project staff

9. hearing staff training

0. «case folloﬁ—up procedures
11. projeq;scﬁsts

12. evaluation

Table 2.1 presents a summary of the six sampled dispute processing
projects in terms of these twelve dimensions. In addition, infor-
mation is provided regarding the staff organizations, the models
used in developing project structures and additional services pro-
vided by the projects.
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Table 2.7
Major Characteristivs of the Six Sampled Dispute Processing Projects

CITIES

EATURES Boston Columbus Miami New York City Rochester |San Francisca

Project Name Boston Urban Columbus Night Miami Citizen tnstitute for Rochester Comszu- | Community Board
Court Project Prosecutor Dispuie Setile- Mediation & Con- | nity Dispute Program
Program Iment Program flict Resolution Services Project
Dispute Center
, .
Start-up Date 8/75 1N /75 6/75 173 In planning stages

Community Served

Name Daorchester Dis- Franklin County, [Dade County, Manhattan and Monroe County, Selected Sections
trict, Bostor, Ohio Florida Bronx, New York | New York of San Francisco
Massachusetts
Population Dorchester: County: 833,249 [County: 1,267,792 | Manhattan: County: 711,917  [San Francisco:
225,000 Calumbus: 540,025 Miami; 334,859 1,639,233 City of Rochester; | 715,674
Bronx: 1,471,701 296,233
Total: 3,010,934
Sponsoring Agency
Name Justice Resource City Attorney's IAdministrative institute for Rochester Regional { Community Board

Source of Funds -

[nstitute
{non-profit)

Office, Columbus,
Ohio {Contractor:
Capital Univer-
sity Law School)

Office of the
iCourts

Mediation & Con-
flict Resolution
{non-profit)

Oftice of the
American Arbitra-
tion Association
{non-profit}

Program
{non-profit)

Law Edforcement)
Assistance
Administration

Originally Law
Enforcement As-
sistance Adminis-
tration. Now
city funded

L_aw Enforcement
Assistance
IAdministration

Law Enforcement
Assistance
Administration

Law Enfarcement
Assistance
Administration

Faundation Funds

Location

Private store-
front near the
court

Prosecutor’s
office

iGovernment build-
ng which also
houses court &
district attorney

Office building
in Harlem, not
near court

Downtown office
building near
the court

Likely to have
offices in the
neighborhaods

Case Criteria
General Rationale

Generally ongoing

refationships
among disputants

Generally ongoing
relationships
among disputants
and bad chacks

Generally ongoing
relationships
fmong disputants

Generally ongoing
relationships
amoeng disputants

Generally ongoing
relationships
among disputants

Generally ongoing
relationships
among disputants
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Table 2.1 {continued)
Major Characteristics of the Six Sampled Dispute Processing Projects

- CITIES
FEATURES Boston Columbus Miami New York City Rochester San Francisco
Case Criteria (continued)
Types of Cases 36% family dis- 39% interpersonal | Statistical data Statistical data Approximately 2/3 i Not Applicable
putes; 20% neigh- | disputes, 61% bad' | are not currently  |are not currently | are interpersonal
bor; 17% friends; | checks available. Many avaitable. Cases criminal matters,
10% landlord/ assaul s, harass- include both mis- | 14% city regula-
tenant; 17% mis- meats, neighbor-  {demeanors and tions, 5% bad
cellaneous hood problems, felonies checks & miscel-
domestic problems laneous. May be-
gin to process
family court cases
Referral Sources
Walk-ins See Other (to prosecutor) 20% approximately | 6% 1975 1976 {likely to be high}
14% 18%
Police 2.2% 20% approximately [42% - 1% (tikely to be high}
Most cases received .

Prosecutar See Bench through this office 60% approximately 6% 1%

Clerk 33.4% 52% 66% 70%

Bench 57.4% (including { 10-15% approx. 1%

district attorney)

Community Organizations See Other - - “Third party" re-
ferrals will be en-
couraged

Other 7% 2% 0%

Screening/Intake Procedures Staff member at- | Staff members of | intake staff are Cases arg received | The project intake | .Currenily
tends morning ar- | district attor- located at the from intake work- | worker screens and being
raignment sessions;} ney's office & in- | project office & BI5 2L suMMoNns rafers cases at the developed

staff also answer
calls from bench,
Interviews conduc-
ted at court or
project office

take staff of pro-
ject refer dispu-
tants to project,
Respondents are
requested to ap-
pear af hearing or
face possible
charges

interview clients
referred 1o the
project from other
criminal justice
agencies

court, criminal
court, & police
desk of district
attorney’s office

clerk’s office.
Walk-in cases ate
scréened at the
project’s otfice
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Table 2.1 {continued)
Major Characteristics of the Six Sampled Dispute Processing Projects

CITIES
FEATURES Boston Columbus Miami New York City Rochester San Francisco
Resolution Techniques
Type Mediation Mediation Mediation Mediation followed [Mediation followed |Mediation
by imposed arbi- by imposed arbi-
tration if media- tration if neces-
tion is unsuccess-  fsary. In 1976 40%
{ul, Only 5% of of cases heard re-
cases have re- quired an imposed
quired imposed arbitration award
arbitration
Enforceabitity of Court cases con- Disputants are in- { Disputants are in- | Arbitration agree- | Arbitcation agree- | Peer pressure

Resolutions

tinued pending
follow-up after

formed that case
charges will be

formed that case
charges may be

ments are prepared
at the end of all

ments are prepared
at the end of all

mediation ﬁle_dfif ""*5?‘ 500t} fifed if case s hearings & are en+  jhearings & are en-
fgﬂlsegc?er;goﬁ- not satisfactorily | forceable in the forceable in the
dents are acca- resolved civil court civil court
sionally placed on
prosecutorial pro-
bation
Time Per Hearing 2 hours 30 minutes 30 minutes 2 hours . |One hour and 45  |Not Applicable
minutes
Availability of Rarely more Rarely used Very rare Most cases are Rarely used Not Applicable
Repeat Hearings than two completed in 1
session. Smalt
number require two
Use of Written Yes Rarely used Yes Yes. Resolutions Yes. Resolutions Yes {unsigned ones.
Resolutions are binding are binding are planned)}
Hearing Staff Qualifications
and Training
Type Diverse group of Law students Professional Diverse group of Diverse group of Diverse group of
community mediators community community community
members members members members
Form of Recruitinent Widespread adver-] Contacted by Through com- Contacts with Contacts with Widespread effort

Number Used Per Session

Rate of Payment

tising, group

staff at Capital

munity contacts

community groups

organijzations

to contact. Com-

contact University Law and agencies munity meetings
School

23 1 1 1-3 1 5

$7.50 per night $3.75 per hour $8-10 per hour $10 per session $25 per case Not determined yet

{may be same
as jurors)




'

Ly

Table 2.1 {continued)
Major Characteristics of the Six Sampled Dispute Processing Projects

CITIES
FEATURES

Boston

Columbus

Miami

New York City

Rochester

San Francisco

Hearing Staff Qualifications
and Training (continued}

Training

40 hour training
cycles originally
conducted by
IMCR, and now
by tocal statf

12 hours of train-
ing conducted by
the Educational
and Psychological
Development Cor-
poration

Discussions and
co-mediation with
experienced
mediators

50 hours of train-

ing conducted by
IMCR

40 hours of train-

ing conducted by
AAA

2 day training
cycles are planned

Follow-up Technigues

Appeal/Rehearing
Availability

Follow-up Contacts

Yes, but rare

Rarely used, Dis-
putants can return
on néw charges

Yes, but rare

Only if both par-
ties agree. Par-
ties can appeal
under state law if
they feel award
was arvived at
fraudulently

Yes, if both
parties agree

Probably appeal to
new board

Disputants are
contacted two
weeks after hear-

Disputants are
contacted 30 days
after hearing to

No, Project plans
follow-up in
summer of 1977

Yes. 30-60 days
post hearing to
see if resolution

Assist in main-
taining resolution
if contacted. No

Some follow-up
planned

ing and again see if resolution is being main- systematic re-
three months is being main- tained contacy
later tained
Case Preparation for No Yes, Charging Court is contacted | No No No
District Attorney/Court mateiial is pre- regarding cutcomes
pared and filed
if necessary
QOverall Casts and Unit Costs
Annual Operating Budget $105,268"** $43,600 $150,000 $270,000 $65,000" $167,500
Total Annual Referrals 350 6,429"* (1976) 4,149 (1976) 3,433%"* 663 {1976) Not Applicable
Cost/Referral $300 $6.69 plus in $36.15 $78.65 $08.03 Not Applicatie
kind costs
Total Annual Hearings 283 3,478 {1876) 2,166 {1976} 49" " 457 (1976) Nat Applicable
Cost/Hearing $372 $12.36 plus in $69,28 $418 {recently £142 Nat Applicable
kind costs, ap- $270)

proximately $20
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Major Characteristics of the Six Sampled Dispute Processing Projects

Table 2.1 (continued)

CITIES
FEATURES Bostan Columbus Miami New York City Rochester San Francisco
Goat Achievement
Total Annual Referrals 350 6,429 inwerper- 4,149 (1976) 3,433 extrapolated | 663 {in 1976) Not Applicable
sanal disputes in {from 15-18
1976; 10,146 bad months through
checks; total = November, 1976
16,575
Percentage Having Hearing 71% 54% of inter- 54% 46% hearing sche- [69% {in 1976} Not Applicable

Percentage of Hearings

personal disputes

duled, 19% held
due to clients
resolving disputes

89% (i.c., written

Not Applicable

Project reports

100%: 95% media-

100% due to ar-

Not Applicable

Resulting in Resolutions agreement) a7% ted, 5% arbitrated ] bitration pra-
vision, 60%
mediated agree-
ment; 40% arbi-
trated agreement
Percentage of Failures 15% 10% (survey of Not Available 9% according to a . | Unknown Not Applicable
to Uphotd Resolutions 892 1976 cases) follow-up
Percentage of “Resolved” Unknown 2.2% Not available Less than 1% 5% seek enforced | Not Applicable
Cases Returping to Court agreement
Project Organization
Total Number of Project 4 Approximately 8 10 8 5%
Staff 5 full-time equi-
valents
Administrative Supervisor Coordinator, Program Director,| Executive Direc- Project Director, Project Director
Director Administrative tor, Center Direc- Coordinator, Tri- | Program Manager
Officer tor, Summons Court] bunal Administra-
Supervisor, fiscal tor
- officer
intake 2 case cooy- 6 senior clerks, 3 intake Intake Coordinator,} Intake Worker 2% organizers
dinators 6 clerks counselors intake Worker, {partly by Tri-

Social Sarvice

Police Liaison

bunal Administra-

tor)

Case coordinators
provide referrals

6 social work
graduate students

Social worker

Social worker
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Table 2.1 {continued)
Major Characteristics of the Six Sampled Dispute Processing Projects

CITIES
FEATURES Boston Columbus Miami New York City Rochester San Francisco
Project Organization {continued}
Mediation Approximately Approximately Approximately Approximatety Approximately Wil train approxi-
50 30 20 50 70 mately 50
Clerical Administrative None 1 secretary, Receptionist, Administrative Evaluator
Assistant 1 receptionist Adminisirative Assistant,
Assistant Receptionist

Project Models

Additional Services

IMCR Dispute
Center

Columbus Project
Rochester Project

Rochester Project,
Columbus Project,
Jewish Concilia-
tion Boards, Bronx
Youth Project

Phitadelphia Ar-
bitration As An
Alternative Pro-
ject

Danzig’s model of
Cornmunity moots

Disposition pro-

Problem drinker’s

Community Group

Cammunity Group

Provided gram/victim ser- graup, battered Dispute Resolu- Dispute Resolution
vice component wives’ group tion, training
programs
NOTES:

* Total budget is $126,723, including additional companents lcommunity group dispute resolution and community organizational trainingh.

** lnterpersonat disputes onfy ~ bad check cases add an additional 10,196 referrals but involve very liie project case processing time.
**¢ Exuapolated from aggrayated data on initial 18 months of referrals through November 30, 1976,
***¢ Based on portion of Yarger Urban Court Budget attributed to the mediation component; case {igures are estimates for the corresponding years {6/77 - 6/78].




In the sections that follow, each of the major dimensions is dis-
cussed in turn, and an attempt is made to identify the advantages
and disadvantages of the various options that are available on
each dimension. In some areas, specific options seem to be clear-
ly preferable due to empirical findings or logical analysis. 1In
many other cases, however, the selection of a given option is
more difficult because data regarding the relative merits of com-~
parable options are not available, or the selection of an option
is heavily determined by one's vision of the aims of Neighborhood
Justice Centers as well as by the available data. Various value
judgments which can influence the choice of Neighborhood Justice
Center components are discussed along with a review of available
empirical data.

2.1 The Nature of the Community Served

Neighborhood Justice Centers can clearly be developed in many
types of communities. The need for Neighborhood Justice Centers
is not likely to be constant in all areas, however. Both rural
areas and small towns are likely to have many of the older dispute
resolution mechanisms still intact. Churches, extended families,
neighborhood police officers, and community organizations have
traditionally served the function of assisting those associated
with them in resolving minor disputes. Both rural areas and small
towns are likely to have these institutions at least partially in
place. Research on the degree to which this is true would be
valuable, however, since the stereotype of the quality of support
institutions in rural areas and small towns may be lagging behind
the realities in those areas. The citizen dispute processing
projects which have been developed have tended to be in urban
areas and have been justified in part because of the atomistic
life styles common in the cities, and the consequent lack of ties
with traditional dispute resolving institutions. Barring research
to the contrary, urban communities and thelr associated lowex
courts would seem to be in the greatest need of dispute processing
projects.

Within urban areas, dispute centers have been developed in a vari-
ety of communities. The demographic makeup, governmental struc-
ture, and other characteristics differ widely between the cities
studied, with New York's project having a potential target



population of over three million, while Rochester's primary target
population is 296,000.

A number of strategies are available for selecting a target
population within a given urban area. In Rochester, Miami and
Columbus, the local projects accept cases from throughout the
counties in which they are located. Referrals from within the
specific cities tend to dominate the case loads and project of-
fices are located in or near the downtown areas of the cities in
each case. The Miami project has made a concerted effort to
encourage referrals from throughout the county and has established
three branch offices in outlying government buildings.

The Boston, New York City, and San Francisco projects have all
adopted a different strategy and have been structured to receive
referrals from just a portion of the city's population. In New
York, two boroughs—--Manhattan and the Bronx-—are served. However,
the vast populations in these boroughs make their combined popula-
tion of .over three million far larger than those of the counties
served by other projects. Thus, while New York is serving a por-
tion of the city population, its target clientele can hardly be
characterized as a small intimate group. In fact, the relatively
small percentage of referred cases which go on to hearings in the
New York project may imply that the area served is too large and
disparate to henefit from the community spirxit present in smallex
areas. The Boston project only provides services to the
Dorchester district of the city, an area with a population of
approximately 225,000. This area is quite large but is still
considered to evoke 2 "sense of community” from its residents.
The San Francisco project is working to localize its target areas
within limited and highly circumscribed areas of San Francisco.
The project is currently establishing its first community board
and has chosen an area of the city referred to as Visitacion
Valley. This area has a total population of approximately 22,000
and is considered to be composed of five subcommunities. The
E project presently plans to develop two community panels, one in
the Geneva Towers area which is a predominantly black community,
and one in the upper and lower valley area which is made up pri-
marily of whites and Samoans.

- An alternative is to define a target community by demographic
characteristics rather than geographic areas. Available census
data would enable researchers to define these non-geographically
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based communities. In some. sense, for example, subcultural groups
form a "community" regardless of the location of their residences.
However, substantial logistical difficulties are likely to occur
in defining a project's target community solely in terms of demo-
graphic characteristics, due to the need to publicize the program
to a widely dispersed "“community” and to educate referral sources
to supply only c¢lients with specific characteristics. In addition
to logistical difficulties, limiting the target community in this
way can eliminate one of the strengths of a project. Numerous
projects have found that they serve as a meeting ground for people
with different ethnic, racial and sociceconomic characteristics.
The Rochester project, for example, was founded by an interracial
advisory board after the city experienced racial conflict during
a major school reorganization. The Boston project has sexved a
similar function of bringing together a community with a rapidly
changing demographic makeup.

The experience of these latter two projects corfirms the desix-
ability of locating Neighborhood Justice Cewut:zss in communities
whose residents have shown an interest in group problem solving.
At one extreme, Rochester and Boston were communities experiencing
fairly severe conflict as a result of changing racial balances.
However, this issue served to organize the communities, raising a
spirit of activism extremely conducive to program development
efforts. As the founder of Boston's project noted, "The voices
were often negative, but at least there were voices."” Similarly,
communities with active citizen groups--be they strong tenants'
_associations or neighborhood improvement groups--may be expected
to yield a receptive climate for neighborhood justice.

Another factor critical to project success is the receptivity of
the community's criminal justice system. All of the operating
projects studied rely heavily upon criminal justice agencies for
referrals. It is doubtful that a project would receive sufficient
referrals if it relied only on the community and social service
agencies, unless perhaps it were intra-institutional, serving only
a housing project, school, or other contained group. The San
Francisco project does plan to rely heavily on walk-ins and refer~
rals from community sources, on the assumption that citizens need
a real neighborhood alternative to official contact. Neverthe-~
less, in the absence of any experience with this model, the sup-
port of official criminal justice agencies can be considered
crucial. Clearly, the presence of other police or court reform
projects is a reasonable indicator of the reception a project is
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likely to receive. Once key officials have accepted a program,
the efforts of the project staff are likely to be primary deter-
minants of the ongoing cooperation and referral policies of
criminal justice agencies. In general, planners of the projects
studied were able to gain the initial support of most of the
relevant police, prosecutorial and judicial officials; any remain-
ing skeptics have been won over by observing project staff and
operations.

2.2 Type of Sponsoring Agency

The choice of a specific form of organizational sponsorship is
likely to be influenced by a number of factors including the types
of cases desired, the specific stage of criminal justice process=
ing seen as most appropriate for diversion into mediation, the
availability of organizations willing and able to sponsor the
project and the degree of coercive authority desired by the project.
The most basic decision to be made is whether the project is to be
attached to a governmental agency or to be under private sponsoxrship.

2.2.1 Private Organizational Sponsorship

Four of the projects which were studied intensively are sponsored
by private agencies. A central advantage of private sponsoxship
is the ability of the program to project an image of total neu-
trality. Any project which is attached to criminal justice system
agencies has the automatic problem of being viewed by some as
presumptively biased in favor of the complainant. This assumption
is particularly common in the case of projects attached to the
police or the prosecutor. A second related advantage is the
reduced stigmatization to the parties in having their dispute
processed by a private organization. Even in the case of com~
plaints which are dismissed at early stages of criminal justice
system processing, defendants typically suffer some loss of face
to their peers merely due to the contact with the system. In the
case of reciprocally hostile relationships in which both parties
have consistently antagonized one another, this stigmatization of
the party which "lost the race to the courthouse"” is likely to be
particularly galiing and may serve to harden the resentment of

the defendant against the complainant independent of other aspects
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of their dispute. A third advantage of private sponsorship is

the ability of the project to develop a broad base of support
among communjity members, and to use the services of community
members in all phases of project development. Private projects
such as the San Francisco Community Board and the Rochester
Community Dispute Services Project have governing boards made up
of a diverse range of community members. In many cases these
governing boards have developed the basic structure of the project
from the grassroots up (e.g., see the San Francisco and Rochester
case studies). These projects can claim to be community-based in
the most fundamental sense of the word, and this attribute may
enhance the likelihood of the project's receiving certain types

of cases which would not voluntarily enter a system developed from
the top down. Government sponsored projects can presumably also
develop advisory boards of community members. These boards could
not have the governing authcrity of boards operating private
organizations, but could provide significant input into the policy
decisions and structure of governmental projects.

Private agency sponsorship has disadvantages as well as advan-
tages. . If a project is interested in receiving referrals from
criminal justice agencies rather than just from the community,
close ties must be maintained with those agencies. Decisions
within the agencles can have a profound impact on the vitality of
the project. For example, the development of the pre-warrant
hearing procedure by the Clerk's Qffice in Rochester, and the
revised practices in case docketing in the Summons Court in New
York City have had significant impacts upon the referrals received
by the Rochester and New York projects. Similarly, the Boston
project's dependence upon the court for referrals makes the pro-
ject vulnerable to any policy or personnel changes in the court.
The sections on “"referral sources" in the respective case studies
provide examples of the ways in which referral agency policies
can dramatically influence project operations.

Attempts to develop privately sponsored dispute processing pro-—
jects should include careful attention to the development of close
working relationships with criminal justice referral sources.
Project designers should keep the possibility in mind that total
dependence on a single agency can conceivably result in control of
internal project policies by that agency by the selective provi-
sion of referrals contingent on project compliance with agency
desires. The above cited advantages of private sponsorship would
be likely to rapidly disappear in situations in which the

3
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"private" project is a de facto branch of a specific governmental
agency. ‘ )

An additional consideration in deciding between private or public
sponsorship of a dispute processing project is the availability of
professional assistance in operating the project. Two of the four
privately sponsored projects reviewed in this study were sponsored
by agencies with a great deal of sophistication in dispute resolu-
tion. The American Arbitration Association has sponsored numerous
Arbitration As An Alternative Projects for the settlement of citi-
zen disputes including the Rochester project studied here., The
Institute for Mediation and Conflict Resolution has similar exten~
sive experience in dispute resolution and sponsors the New York
project. The availability of organizations such as these as a
resource provides considerable advantages to some privately spon-
sored projects.

The question of long-term funding is also relevant to the choice
of public versus private sponsorship. Public agencies have ongo-
ing budgets and have the capacity to "institutionalize" projects.
Private agencies often experience great difficulties in continuing
program operations after the federal demonstration funds run out.
To the extent that a private project's achievements can rub off on
relevant public agencies, projects aré likely to acgquire public
agency support which can be translated into funding support from
the city or county budget. One possible mechanism for this gener-
alization of a private project's successes to public agenciesg is
partial collaborative operation under some contractual arrangements
with the referral agencies. These arrangements would enable the
typically politically sensitive agencies to receive some credit
for project achievements, and yet this shared credit would be
unlikely to diminish the projects significantly. Total dependence
on public agencies for contractual support would be less desirable
because when cutbacks were forced upon the agency, the project
contract would be a likely early target.

2.2.2 Public Agency Sponsorship

Two of the sampled projects are sponsored by governmental agen-—
cies. The Columbus Night Prosecutor Program has been institution-
alized as part of the Columbus City Attorney's Office, and the
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Miami Citizen Dispute Settlement Project is operated by the
Administrative Office of the Courts in Florida's 1llth Judicial
Circuit. The Columbus project has an additional interesting
feature, in that the actual day~to-day operations of the project
are carried out by Capital University law students under contract
to the City Attorney's Office, thus combining agency sponsorship
with the use of personnel from a private institution.

Government agency sponsorship has a number of advantades. First,
the problems in case referrals experienced by some privately
sponsored dispute processing projects are less likely to occur.
Particularly when the project is attached to the Prosecutor's
Office or the Clerk of Court's Office, referrals are under the
control of the sponsoring agency and can be varied appropriately
to enable the project to have sufficient referrals. Agency spon-
sorship can also be used to compel the appearance of respondents.
The fact that the agency controls arrests (in the case of the
police) or charges (in the case of the prosecutor) can make a
"request” to appear on agency stationery very persuasive. The
privately sponsorad Rochester project, for example, initially used
project stationery in letters to respondents, but later changed to
Court Complaint Clerk stationery to further encourage the appear-
ance of respondents.

The disadvantages of government agencies are the mirror image of
the advantages cited for the privately sponsored projects: (1) a
presumption of bias in favor of the complainant may occur in the
case of agency sponsorship, (2) stigmatization of clients may oc-—
cur simply due to the association with the criminal justice sys-
tem, and (3) difficulties - are likely to occur in fully integrating
community members into the development and operation of the pro-
ject.

The choice of a specific governmental agency will depend upon the
project developers' interest in intervening at a specific stage
of case processing and also on the willingness of agency officials
to support the development of a dispute processing project. The
police, the prosecutor's office, and the courts are three major
possibilities for project sponsorship.
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® Police Sponsorship

A dispute processing project affiliated with the police would have
the advantage of intervening at the earliest possible stage in
case development. The San Francisco Board Project has decided to
use the police as the primary source of referral, and has received
the support of the police in their plans. The primary advantage
of police sponsorship is the ability to receive cases close to the
time of the incident and before the system has expended consider-
able resources and perhaps stigmatized the defendant as well.
Pre-arrest diversion of cases into the dispute project would avoid
the need for the elaborate and expensive booking procedures com-
monly practiced by the police at arrest. Photographs, finger-
printing and their transfer to Washington and state police files,
record checks, etc. are all costly. These procedures are needed
in the case of serious crimes but are often superfluous in the
case of interpersonal misdemeanor cases among acquaintances. The
expense 1is particularly unjustified when such a high percentage of
these cases are dismissed due to the lack of interest on the part
of the complainant in pursuing the case. When dismissals occur
fingerprint records must be retrieved from Washington and the
state police, phctographs destroyed, etc. Many police departments
have revised their operating procedures to avoid arrests where
possible and use summonses in their place for the less serious
crimes. This procedure saves many of the expenses associated with
arrests, but substantial costs are still incurred in presenting
the summons to the defendant and in processing the many relevant
forms in multiple copies. A dispute processing project could
simply receive referrals from police officers prior to the initia~
tion of normal police procedures. Complainants could visit the
project's office and have the project contact the respondent to
schedule a hearing. The use of police stationery and the threat
of arrest would be likely to insure the presence of a high per-
centage of respondents.

The major advantage which the police would receive from the

‘development of a dispute processing project would be the ability

to maintain some control over the case. Under current procedures,
the police lose centrol cof a case once a charge is brought. Po-
lice dissatisfaction with prosecutor or court processing of cases
has often led the police to desire greater control over the case
processing mechanisms. In pre-arrest referrals to the dispute
processing project, the police can still hold the threat of ax-
rest over the defendant, and thereby retain an option for action
with regard to the defendant. While this aspect of project
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sponsorship is an advantage to the police, problems with due
process and the protection of defendants’' rights quickly arise.
Recent literature on diversion projects has begun to grapple with
the complexities of constitutional rights as they relate to diver-
sion programs.

Presumably, a police sponsored project would result in the depart-
ment's structuring incentives for officers to refer complainants
to the project. Currently, police referrals to projects which are
sponsored privately or by non-police governmental agencies have
not been vigorous. For example, in New York City, the IMCR
Dispute Center originally intended to receive most of its refer-
rals from the police in specified New York City police districts.
The project learned, however, that many officers were hesitant to
refer clients to the project when they could "mske a bust" in-
stead. Officers making arrests receive "collar credit" from the
department and their peers'which provides prestige and presumably
possibilities for eventual promotion or raises. A similar experi-
ence has occurred in the other cities studied. The Public Safety
Department in Dade County has been the only police department in
our sample which appears to very actively make referrals to its
local dispute processing project. The source of these referrals
is the crisis intervention unit in the department called the Safe
Streets Unit. This unit has a "sociological” orientation to the
disputes it deals with and officers receive the equivalent of
"collar credit" for referrals to the Citizen Dispute #rttlement
Project in lieu of arrest.

e Prosecutor Sponsorship

The Columbus Night Prosecutor Program and its successors in other
communities (see case study for listing) have favored sponsorship
by the prosecutor's office. The prosecutor's control over charg-
ing places him in an advantageous position for diverting cases to
dispute processing projects while maintaining the option to still
bring charges. The cases reaching the prosecutor have incurred
system expenses already if the police have made an arrest or have
otherwise devoted considerable energy to the case. Supporters of
police referral oppose waiting until a case reaches a prosecutor
because of these expenses. Supporters of prosecutor referral feel
that it may be superior to wait until cases reach the prosecutor,
because presumably many cases which do not belong in the system oxr
the dispute processing project will be eliminated by the time they
reach the prosecutor. Others feel that virtually no disputes are
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too minor to warrant project processing if they are perceived to
be important by the disputants, and these individuals would
strongly oppose the notion of waiting until the system discourages
certain disputants from pursuing their case before making refer-
rals to the dispute processing project.

Specific aspects of prosecutor sponsorship need little discussion
here since the Columbus project and its close relatives have
demonstrated that the procedure is workable, at least £or the
cases reaching the prosecutor. The issues of presumed bias toward
the complainant, stigmatization, etec. are of course still viable.
Even though the projects work in the sense of processing large
caseloads with relatively low cost and apparent low rates of re~
turn to the system, these projects may still not be optimal when
compared to other mechanisms.

e Court Sponsorship

The Miami Citizen Dispute Settlement Project is sponsored by the
Administrative Office of the Courts. The primary advantage of
court sponsorship is the close structural ties possible with
criminal justice agencies. The Prosecutor's 0ffice is likely to
cooperate with the project in referrals simply due to the xecipro-
cal power held by both the courts and the prosecutorxr. The problem
of presumption of bias in favor of the complainant is also likely
to be reduced somewhat, due to the court's traditional image. as a
neutral forum. On the other hand, the problem of possible stigma-
tization of the defendant is likely to increase if the court
serves not only as the sponsor but also the primary referral
source since the defendant will typically already have been pro-
cessed by both the prosecutor and the police before reaching the
state of referral from the clerk or the bench. In the case of the
Miami project; the primary source of referrals is the prosecutor's
office, and thus sponsorship by the courts does not result in most
referrals being from the court. In Boston, on the other hand, the
project is sponsored by a private organization and yet receives
the majority of its referrals from the court.

® Summary Comments

In the final analysis, a great many factors will inevitably deter—
mine the choice of an organizational sponsor for a dispute pro~
cessing project. The discussion above highlights some of the
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issues which should be considered by program planners in their
choice of an institutional home for new projects.

2.3  Project Location

To a large extent, the physiczl location of the project is closely
related to the nature of its sponsoring agency. Columbus is both
physically and administratively tied to the prosecutor’s office,
Miami to the court. The remaining projects are operated by inde-
pendent agencies and are located in independent facilities~-Boston
in a storefront near the court, Rochester in an office building
near the court, and New York in an office building in Harlem, some
distance from the court. San Francisco, which expects to deal pre-
dominantly with police and community referrals, plans to locate its
community Boards in informal settings within the neighborhood.

An independent location reinforces an image of neutrality, conveys
a more relaxed informal atmosphere which may be more conducive to
digpute resolution, and, if the court or prosecutor is overburdened
or understaffed, avoids pressures to become involved in routine
case handling tasks.

The advantages of an official location are alse compelling: ease
of access to referrals, immediate communications with court per-
sonnel, an atmosphere which reinforces the serious nature of the
mediator's task, and greater opportunity to institutionalize proj-
ect procedures into daily court routine.

Cbviously, any project should be readily accessible to its clien-
tele, and, ideally, can be located in close proximity to its major
source of referrals. However, given proper access (and assuming
adequate official space is available), the issue of independent
vs. official location presently appears to be an open question.

2.4 Case Criteria

A number of factors need to be taken into account in devising
case criteria for a dispute settlement project. These factors
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include (1) the nature of the relationship among the clients, (2)
the level of seriousness of the offense, (3) the role of civil vs,
criminal matters, (4) the inclusion of domestic matters, and (5)
the inclusion of matters which are essentially not amenable to
mediation but are useful to the system, such as bad check cases.’
Each of these factors will be discussed in turn.

2.4.1 The Nature of the Relationship Among Clients

All of the projects reviewed in this study have tended to place
primary focus upon disputes occurring among individuals with an on-
going relationship of some sort, whether as relatives, landlord-
tenant, employer—employee, neighbors, etc. Sander points out in
his Pound Conference paper that in the case of ongoing relation-
ships there is "potential for having the parties, at least initial-
ly, seek to work out their own solution," and that this approach
"facilitates a probing of conflicts in the underlying relationship,
rather than simply dealing with each surface symptom as an isolated
event".? Mediation among strangers is clearly more difficult be-
cause the victim, if he has a valid complaint, has little more to
compromise with the respondent than he has already. Victim resti-
tution projects have been established to deal with these situa-
tions but generally rely on an adjudicated verdict of gquilt

prior to bringing the two parties together. Thus, a guideline of
some form of ongoing relationship seems advisable. - Johnson et al.
(1977) in their monograph Outside the Courts have stressed the
values of ongoing relationships as a critical feature for success-
ful arbitration. They point out that "one study [by Sarat (1976)]
determined that when a party has the choice of arbitration or
adjudication, the most relevant factor in the decision is the
relationship of the disputing parties. Where there has been a
significant past relationship or anticipation of a continuing
future relationship, arbitration is more likely to be selected.
Responses by former disputants indicated that in four times as
many arbitrated cases as adjudicated cases it was easier for the
parties to get along with each other in the future."?

2.4.2 The Level of Seriousness of the Offense

Citizen dispute processing projects can clearly deal with a wide
range of offenses from minor grievances which would normally have
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never surfaced to the attention of the criminal justice system to
serious felonies. The various projects have differed significantly
in the types of disputes they feel are appropriate. The New York
project has begun to take referrals on felony cases from the New
York Criminal Court and is establishing a branch office in Brooklyn
which will process only Criminal Court referrals from that bhor-
ough. On the other hand, the San Francisco project intends to
process cases which might otherwise not have been referred to the
criminal justice system due to hesitancy on the part of the com-
plainant to involve the respondent in the criminal justice system.

The experience of the various projects seems to be that mediation
is effective for a very broad range of offenses as long as the
disputants have an ongoing relationship and a stake in coming to
some resolution. This finding mekes sense when one considers that
the difference between a minor assault and a very serious feloni-
ous assault often involves the accuracy of the assailant's aim in
striking the victim rather than the degree of animosity in the
relationship. Further research is needed to determine the limits
in the seriousness of offenses which are amenable to mediation.
The Institute for Mediation and Conflict Resolution has had success
in mediating cases as serious as rape, robbery, burglary, kid-
napping, grand larceny, and a second degree assault. To the
degree that complainants were deeply inveolved with the defendant
and wished to reconcile with him, the process seems to have been
successful. One can clearly envision many serious criimes among
people with ongoing relationships for which mediation would seem
extremely unsatisfactory to the complainant. As Danzig points out
in his work on community moots, "Due process considerations, dan-~
ger, the need for professional training and dispassionate commit~
ment all make community handling of 'true crime'--crime with vic-—
tims, crime which provokes a passion for retribution and a need
for extended incarceration of the 'criminal'--a poor subject for
community controlled decentralization.”

In any event, most projects will no doubt want to perfect their
skills in the processing of relatively minor disputes before mov-
ing on to felonies. Time would be required to develop mediators
with gufficient skill to handle the extreme emotional complexities
likely to arise in many felony cases. Thus, minor disputes inw
volving violations of ordinances, misdemeanors, and some matters
which would have never reached the criminal justice system seem
appropriate for beginning Neighborhood Justice Centers.
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2.4.3 The Role of Civil Vs. Criminal Matters

211 of the projects which were studied process civil matters as
well as criminal matters. The Miami project categorizes approxi-
mately 25 percent of its caseload as being civil rather than
criminal in nature. The Boston Urban Court Project is currently
soliciting Small Claims Court matters, and the Columbus project
has developed a working relationship with the local Small Claims
Court. In Columbus normal procedurss for Small Claims Couxt cases
involve an initial interview at the court, then a mediation ses-~
sion, and finally the hearing of the case by a referee. If dis-
putants have the Night Prosecutor Program mediate their case and
are unsuccessful in resolving the matter, the Small Claims Court
will waive the requirement for the initial interview and the
mediation session at the Small Claims Court and proceed directly
to place the case on the docket of one of the referees for a
hearing.

The question of what limits to place on the size of civil matters
referred for mediation is a difficult one. Sander has discussed
the issue of using the amount in dispute &s a guidepost for
selecting a dispute resolution forum, and points out that "when
one considers the lack of rational connection between amount in
controversy and appropriate process" one can appreciate the prob-
lems that have occurred in trying to allocate cases by this ru-
bric.® Sander notes that, "quite obviously a small case may be
complex, just as a large case may be simple."

A common thread tying together the various civil matters processed

by the projects is the existence of an ongoing relationship be-
tween the disputants discussed earlier. The projects have been
willing to process cases in which a person has a complaint against
his corner store owner. In these cases the two disputants may
have known each other for years and will continue to have contact.
A similar dispute regarding merchandise or services arising out of
a complainant's contact with a large department store would not be
adcceptable because the respondent for the complaint would, of
necessity, be an institution rather than an individual.  Many civil
matters among relatives, neighbors, and acquaintances, such as
failures to pay back debts or deliver on promised services, can
quickly become criminal matters. The confrontation with the ac-
quantance on the "civil" matter can often culminate in relatively
uncivil behavior categorized by the police as criminal.
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& project's choice of whether to accept civil cases, and if so,
what proportion of the caseload to devote to such cases, will be
.-termined in part by the project's funding source, its sponsoring
agency, etc. It should be noted that both of the projects spon-
sored by criminal justice agencies, i.e., Miami and Columbus, have
still been willing to process civil cases when the cases seemed
amenable to mediation. ’ .

2.4.4 The Inclusioin of Domestic Matters

The degree to which projects process cases involving divorce issues
such as custody, visitation rights, support payments, etc. is
dependent upon the project's relationship with the local court. In
New York City, for example, the IMCR project will agree to mediate
various divorce-related matters, but is not allowed to arbitrate
these matters because of the Family Court's desire to retain con-
trol over these cases. The Family Court in Rochester is very
interested in the possibility of the project arbitrating divorce-
related issues, and negotiations are currently being conducted be~
tween the project and the Family Court which may lead to the
project extending into this area. Many assault cases received by
the various projects involve married couples in the process of
divorcing. The Miami newspapers have provided extensive coverage
of the Miami project's efforts in mediating assaults between
spouses, and the Family Court has expressed interest in woxrking
closely with the project.

In short, the inclusion of domestic matters, such as the terms of
divorce actions, differs somewhat among the projects. If appro-
priate authority can be delegated to dispute processing projects,
domestic legal matters seem to be quite well suited for their foxm
of case processing. Sander points out the need for experimenta-
tion in this area and states, "Where there is a breakdown of the
family as a result of death or divorce, the courts have customarily
become involved and it is here that alternative dispute resolution
devices, particularly mediation, need to be further explored."7
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2.4.5 The Inclusion of Matters Not Essentially Amenable to Mediation

Citizen dispute settlement projects at times provide a useful forum
for the processing of non-mediational cases. For example, the
Columbus project processes over 10,000 bad check cases per year,
and these cases comprise 61 percent of the project's caseload. The
cases are not "mediated" in the strict sense of the word. Mex-
chants will arrive on bad check case evenings (Monday and Wednes-
day) with a list of individuals who have provided them with bad
checks. The individuals are assembled in hearing rooms and are
called to the front to meet the merchants and explain the absence
of money in their account. The complainant in these cases is often
simply a representative of a large chain store, and has never had
any form of relationship with the respondent, except perhaps by
mail. The issues at hand tend to be factual, e.g., "You bought the
hibachi, didn't you?", "Where's the money?", etc., and very little
give and take of the type characteristic of true mediation sessions
is likely to occur. The reason for the inclusion of this type of
case in an otherwise "interpersonal" dispute processing program is
straightforward. The service is useful and efficient for the
prosecutor's office, and the prosecutor is the sponsor of the
project. Whether this type of case processing influences the v
public's view of the project adversely is difficult to determine.
It is possible that especially poverty-stricken individuals would
view the project as an arm of the wealthy and would be hesitant to
bring their own disputes to the project after they or a friend

had their bills collected by the project. Intake cases observed
during the site visit did not support this negative image, however;
and many very poor individuals were observed bringing in highly
personal minor disputes to the program for mediation. A gample of
opiniors of others in the city would, of course, be needed before
this anecdotal evidence should be accepted as of value.

Projects will need to consider the likely impact on their image
resulting from processing cases such as the bad check cases in
Columbus. Cases in which institutions serve as the complainant
against citizens may well adversely affect a project's reputation,
particularly among the underprivileged. Empirical work is needed
to test if this is really the case. Adding a component which
enables the individual citizen to reciprocally bring complaints
against institutions may at least even thé score, although the
role of "mediation" in either type of case where institutions are
one partyand a citizen is another seems dquestionable. In fact,
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unequal power relationships of any sort can be troublesome in
mediational programs. Johnson et al. (1977) in their monograph
Qutside the Courts point out that other forums such as newspaper
consumer complaint columns, media hot lines, ombudsmen, etc. may
be particularly useful in the case of unequal power relationships
among disputants.8 They note that "it is feasible, and possibly
useful, to conceive of these institutions not as mechanisms which
actually resolve disputes but as ones which facilitate the nego-
tiation-process by equalizing the bargaining power of the contend-
ing parties." For example, in regard to media complaint centers
Johnson et al. note, "Their ability to publicize arrogant behavior
on the part of commercial enterprises tends to neutralize the bar-
gaining advantage such enterprises traditionally enjoy in their
relations with individual consumers.”

2.4.6 Summary Regarding Case Criteria lssues

The preceding discussion simply provides some guideposts regarding
the development of case criteria. Each project will need to
thoughtfully consider the types of cases it wants to process in
light of its vision of the possible services it can render to
local citizens, and in light of the constraints placed upon it by
its institutional affiliations and referral sources.

2.5 Referral Sources

Section 2.2 on "sponsoring agencies"™ has also provided considerable
discussion on the advantages and disadvantages of various referral
sources. As that discussion indicated, a continuum of referral
sources is represented among the programs reviewed, beginning with
San Francisco which is the strongest preventive model and will
primarily accept its referrals from the community and the police,
the continuum includes primary referrals from the prosecutor's
office in Columbus, the Clerk's Cffice in Rochester and finally

the entire spectrum of court-based referral sources in Boston.

Earlier intervention clearly implies lower immediate costs to the
system to the extent that cases diverted would have proceeded on
to the next stage in the criminal justice process. Even if the
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case might not proceed on the basis of the instant offense, if it
is believed that the behavior left unchecked is likely to esca-
late and motivate future criminal inecidents, cost savings may still
be involved--if not calculable--in the long term.

It should be noted, however, that in some communities cases re-
ferred by the police may involve a large percentage that would
not be likely to result in arrest, cases referred from the prose-
cutor may be those least subject to prosecution, and so forth.

In Boston, for instance, the project has not been able to negotiate
a referral arrangement with the police due to union concerns of
reduced overtime benefits from attending court sessions. Should
access be gained to this source of referrals, it is likely that
the cases will be those which might present officers with diffi-
cult situations that would only at some future point result in
arrest.

Research is needed on the trade-offs involved in processing cases
which never would have received substantial criminal justice sys-
tem attention, versus devoting resources primarily to cases firmly
caught up in the system. BSander discusses issues relating to the
surfacing of cases which normally are not processed by the criminal
justice system, and states "whether that will be good (in terms of
supplyving a constructive outlet for suppressed anger and frustra-
tion} or whether it will simply waste scarce societal resources
(by validating grievances that might otherwise have remained dox-~
mant) we do not know." Sander notes that "the price of an im-
proved scheme of dispute processing may well be a vast increase
in the number of disputes being processed."9

Given the multiplicity of goals inherent in the concept of neigh-
borhood justice, the choice of referral strategy will be a reflec-
tion of a project's particular objectives, as well as the access
routes permitted that project by official criminal justice agencies.
However, a model which intervened at all stages in the pre-txrial
process from informal citizen complaints through arraignment may
well represent a strategy that allows for the maximization of both
citizen needs for a dispute resolution forum and system needs to
divert cases which are inappropriately consuming criminal justice
system time, facilities, and personnel. ‘
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2.6 Intake Procedures

A number of issues are relevant to the construction of intake pro-
cedures including (1) the degree to which the project actively
pursues the complainants and encourages their participation in
the project, (2) the use of threats to respondents for failure

to appear versus the use of voluntary agreements to appear at
hearings, (3) the use of cooling off periods prior to the conduct
of a hearing, and (4) the use of signed agreement to participate
in a hearing prior to the conduct of the hearing. Each issue will
be discussed in turn.

2.6.1 The Degree of Active Pursuit of Complainants

Once clients have been referred to the project from whatever re-
ferral source, the project has the choice to actively pursue com-
plainants or to rely on the complainant to appear and participate
in the project. Many projects experience striking attrition be-
tween referral and the conduct of a hearing. For example, the
IMCR project in New York received 1,657 referrals during the first
ten months of operation. In 662 cases the referred complainants
decided not to take further action and appear at the Dispute Center
following the referral. Furthermore, 146 additional complainants
agreed to have a hearing scheduled and then decided not to appear.
These data can be interpreted in a number of ways. Failures on
the part of complainants to pursue a case can simply indicate that
they have been able to resolve the dispute, with the pressure from
the project on the respondent perhaps facilitating that resolution.
The IMCR proiject has conducted an informal study which indicates
that this typé of resolution can occur in many cases. The lack of
complainant follow-~through on a case may also indicate that com-
plainants are wary of institutional attempts to solve their
problems and have decided to avoid becoming too entangled in proj-
ects which intrude on their life. Rigorous data are needed to
determine the causes for case attrition at the various stages of
case processing. If cases are actually being solved cutside of
the project, active pursuit of referred complainants would be an
invasion of their right to solve their problems privately. If,

on the other hand, case attrition is caused in large part by dis-
affection with institutions in general, conscientious efforts to
encourage. complainants to participate in the project such as phone
contacts or personal contacts may be in order.
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2.6.2 The Use of Threats for Failure to Appear Vs. Voluntary Requests
of Respondents

A second issue involving project intake procedures is the choice

to threaten respondents for non-appearance and participation in
the project versus requests for voluntary participation by the
respondent. Projects using binding arbitration as their means for
resolving disputes such as those in Rochester and New ¥York must
rely upon the voluntary agreement of respondents to participate.

No citizen dispute projects which deal with criminal matters have
compulsoxy arbitration. Some courts, such as those in Pennsylvania,
have adopted compulsory arbitration as the means for settling rela~
tively small civil claims. 2an arbitration project can conceivably
use threats of further action in the criminal courts by the com~
plainant to persuade the respondent to appear at the project and
learn about the arbitration program, but cannot force the respon-
dent to agree to arkitration.

The Miami and Columbus projects and the Rochester pre-warrant hear-
ing project of the clerk's office all use very threatening letters
to compel respondents to appear for mediation with the complainant.
The typical closing line in the letters is, "Failure to appear may
regult in the filing of criminal charges bhased on the above com-
plaint." 0Official stationery is used and the district attorney

. or a similar official signs the letter.

The Boston project and the newly forming San Francisco project
are mediational projects, which stress the importance of the vol-
untary participation of the respondent. The Boston project
strongly urges respondent participation, but requires the respon-
dent's signature agreeing to participate in a hearing.

The value of the various approaches needs to be researched. Pre-
liminary examination of the available data from the projects indi-
cates that voluntary compliance can at times produce low coopera-
tion from respondents.
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2.6.3 The Use of Cooling Off Periods Prior to Hearings

None of the six citizen dispute settlement projects employed cool-
ing off periods prior to the conduct of hearings. Projects typi-
cally hold hearings seven to ten days after the complaint is
received.. The Rochester pre-warrant screening project operated

by the clerk's office in Rochester (described in the "referral
source” section of the Rochester case study) does employ a cool-
ing off period. Misdemeanor complainants presenting complaints at
the clerk's office are informed that a pre-warrant hearing will be
scheduled to be held three weeks after the date of the complaint.
Complainants are informed that the clerk's office will attempt to
arrive at a resolution between the complainant and the respondent
at that time. The pre~warrant hearing project cooling off period
has resulted in a high rate of withdrawal of complaints by com-
plainants during the three week period while they are awaiting the
hearing. Many other complainants simply do not appear at the
hearing, and thereby cease prosecution of the complaint. The hear-
ing officer for the project estimates that 60-65 percent of all
complainants fail to pursue the complaint to the time of the pre-
warrant hearing. This amounts to a sizeable number of complain-
ants since in one six-month period in 1976 the project processed
over 1,600 complaints.

™\
The question arises with a cooling off period policy whether the
disputes are successfully resolved outside of the project or the
complainant is simply disgusted with institutional treatment, and
sees the long delay prior to the hearing as evidence that the
clerk's office has little to offer in the way of thoughtful and
timely assistance for their problem. Research is needed to detexr-
mine which of these interpretations of complaint attrition is the
more accurate one,

2.6.4 The Use of Signed Agreements to Participate in Hearings

As was noted above, arbitration projects by definition must obtain
signed agreements from their participants to join in hearings.
Mediation projects do not have this requirement, and yet the Boston
project has chosen to request signed agreements as symbols of the
disputants' willingness to seriously deal with the issues of their
dispute. Newly developed projects should consider the merits of
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this type of procedure as a way of enhancing the participants'
perception that they are voluntarily entering into a serious
attempt to resolve their differencess with the opposing party.

2.7 Resolution Technique

A wide variety of issues arise in the selection of resolution
techniques and many combinations and sequences of techniques are
possible. This section will discuss the merits of mediation ver-
sus approaches using a combination of mediation and arbitration.
The use of social service assistance will also be discussed, and
characteristics of hearings such as the number of hearing officers
used, the use of written agreements, and time allotted per hearing
will be explored.

2.7.1 Mediation Vs. Combined Mediation and Arbitration

Four of the projects which were studied employed mediation as the
technique for the resolution of disputes while the remaining two
(Rochester and New York) employed combined mediation and arbitra-
tion. Most practitioners and theoreticians seem to be in agree-
ment that disputes should be first dealt with by mediation, even
within a session that may terminate in an arbitrated decision.

As part of the mediation attempt, an opportunity is typically pro-
vided for both parties to simply air their grievances, usually
with the complainant speaking first. This phase of the mediational
session closely approaches conciliation in which parties are simply
given the opportunity to state their problems and possibly negoti-
ate a solution on their own without third party assistance.

If the conciliatory effort does not result in an agreement among
the parties (as it often does not because the parties typically
use the opportunity to vent pent-up emotidéns), then the mediator
takes the role of a third party neutral and may ask questions to
help clarify issues. A mediator will typically try to identify
the areas of agreement between parties and isolate the specific
issues under contention. Suggestions may be made regarding possi-
ble solutions and individual caucuses may be held with the com-
plainant and the respondent to better determine the parwies’
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"bottom line" position on a settlement. Disputants often find it
easier to indicate possible concessions directly to a mediator
without the other disputant present because no loss of face is
involved. Compromises directly in the presence of the other dis-
putant may be perceived by both disputants as a sign of weakness.
An insightful mediator can work these "bottom line" settlements
into the conversation in a fashion which makes them appear to be
trade~offs to concessions made by the other party rather than out-
right concessions.

A number of the projects which solely employ mediation attempt to
work toward written agreements regarding the dispute. Miami and
Boston both employ written non-binding agreements as a way to
affirm the existence of an agreement, and the parties sign the
agreement in cases where an agreement is reached. The San Fran-
cisco project anticipates that it will use a similar approach

but with unsigned agreements., The Columbus project uses mediation
but does not use written agreements as the culmination of resolu-~
tions unless the parties request them. The project feels that

the non-enforceability of the written agreements makes their use
somewhat deceptive, because the project is providing an illusory
contract which cannot be enforced if violated. If parties request
written agreements, the hearing officer will write up the agree-
ments but the project will not keep a copy on file.

Projects using mediation employ different methods to increase the
probability that the agreements will be maintained. The Miami

and Columbus projects make it clear to the disputants that criminal
charges can still be filed if the dispute continues. The Columbus
project generully keeps a filled out charging instrument in cases
in which the cffense was clearly criminal and prosecutable. The
respondent is made aware of the fact that the charge can be easily
activated. The Columbus project had a policy in the past of
informing respondents who were not prepared to come to a reconcili~
ation with the complainant or who were unlikely to maintain an
agreement that they were on "prosecutor's probation" for the coming
sixty days. If the agreement was broken, charges might be

brought against them. This policy is less common now in the
Columbus project because of the project's interest in avoiding

the sham of an unenforceable threat. In actuality "prosecutor's
probation® had no independent legal force, and the threat of

filing a criminal complaint "stands more on the merit of the re-
peated offense than on the violation of the probation agreement".
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The Boston project uses a combination of threats of criminal jus-
tice system action, as is embodied in the return to the court in
bench referral cases after ninety days to indicate whethexr the
agreement is still in forxce, and peer pressure. The mediation
panels are made up of community members who presumably might be
able to pressure the parties to maintain the agreement. The
Rochester and New York projects also use community mediators,

but the use of only a single mediator in Rochester, and the vast
size of the jurisdiction in New York mitigate against any meaning-
ful community pressure in most cases. This limitation is likely

to apply to Boston to a large degree also. The San Francisco proj-
ect plans to employ peer pressure as its primary mechanism for
encouraging the maintenance of agreements. The case study presente-
ed in Chapter 3 of this report discusses the project's views on
peer pressure as a social control mechanism.

Arbitration projects typically engage in the same steps at hearings
as the mediation projects, moving from conciliation to mediation.
These projects go the additional step of imposing arbitration
agreements upon disputants who fail to arrive at agreements during
the mediation phase of the hearing. Furthermore, mediated agree-
ments which are arrived at are converted into arbitrator's awards
for the sake of their future enforcement. In these cases the
agreement only includes those points arrived at in the disputants’
own resolution.

Arbitrator's awards are enforceable in the civil courts, and the
majority of states have "modern arbitration legislation™ which
provides the legal structure for the enforcement of arbitrated
agreements. The typical procedure for enforcing an arbitrator's
award involves making a motion to the civil branch of the court to
confirm the award, If confirmed, this motion is followed by a
motion for a specific judgment (in the case of monetary awards)

or a contempt of court action in the case of bhehavioral agreements.
Typically the staff of projects using arbitration as a resolution
technique will assist a disputant in confirming an arbitrator's
agreement by £illing out the proper forms. = In New York City the
court has agreed to waive the normal fees for persons enforcing
arbitration agreements arising out of the Institute for Mediation
and Conflict Resolution Dispute Center's cases.

Sander has noted an interesting problem in the combined conduct of
mediation followed by arbitration, and states, "There is an obvious
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difficulty if the mediator-arbitrator is unsuccessful in his
mediational role and then seeks to assume the role of impartial
judge. For effective mediation may require gaining confidential
information from the parties which they may be reluctant to give if
they know that it may be used against them in the adjudicatory
phase. &And even if they do give it, it may then jeopardize the
arbitrator's sense of objectivity. In addition, it will be diffi-
cult for him to take a disinterested view of the case® - and even
mere so to appear to do so ~ after he has once expressed his

views concerning a reasonable settlement."0 sander argues that a
better procedure is to use a mediational phase followed by an
arbitration phase conducted by a different perscn or persons in
cases which need to go to arbitration.  Sander notes that "the use
of separate personnel, though perhaps more expensive and time-—
consuming, makes possible the use of individuals with different
backgrounds and orientations in the two processes.™

The problem of conflicts in the mediator's and arbitrator's role
may be blunted in cases in which very few cases go to arbitration.
For example, in the IMCR project in New York 95 percent of the
cases involve mediated settlements with only the remaining 5 per-
cent going on to an imposed arbitration agreement by the hearing
officer. The Rochester project, on the other hand, has similar
project procedures and yet 40 percent of the cases require im-
posed arbitration. The issue of the potential counterproductive
aspects of using the same personnel for both mediation and arbitra-
tion needs to be explored empirically.

An additional interesting question is the degree to which the
threats by some projects to file charges if resolutions are broken
amount to de facto arbitration, but with criminal rather than
civil remedies as the enforcement device. If in fact the dis-
putants perceive the agreements which are reached in these projects
to be "criminally" rather than "civilly" binding then the gquestion
ariges of which type of enforcement mechanism is superior. Many
supporters of civilly-enforced arbitration argue that even if
mediation with threats of criminal prosecution results in "per-
ceptual arbitration”, criminal enforcement of the agreements has
many drawbacks. The criminal courts do not provide restitution

to the complainant but simply punish the defendant in the name of
the state. The criminal courts stigmatize the defendant in ways
that civil enforcement does not. And civilly enforced arbitration
awards remove cases from the heavily overburdened criminal justice
system through the waiver of prosecution by complainants agreeing
to have their dispute processed through arbitration.
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In summery, a great many provocative issues are involved in the
choice of dispute resolution mechanisms. Numerous additicnal
mechanisms are also available and appropriate for certain types of
disputes, e.g., ombudsmen, fact-finders, and, of course, adjudica-
tors. Research is needed to help with the decision. of which tech-
nique or combination of technigues is most useful for the types

of digputes likely to be processed by Neighborhood Justice Centexs.
A sequential application of mediation and arbitration seems to
have promise, and the Rochester case study illustrates how one
jurisdiction has combined these two approaches in a pre~warrant
hearing project under the sponsorship of the clerk of court and a
privately sponsored arbitration project.

2.7.2 Saocial Service Assistance as an Adjunct to Hearings

Many of the projects have employed social workers to assist dis-
putants in receiving social services. The New York and Miami
projects have full-time social workers on their staffs while the
Columbus project uses the services of graduate school students

in social work from nearby Ohio State University. In esach project
a certain proportion of cases never reach the hearing stage because
the social work staff is able to refer the disputant to a social
service agency which is able to resolve the disputant's problem.
In other cases the social work staff provide follow-up services
after hearings. These referral processes will be discussed in
Section 2.10.

2.7.3 Characteristics of earings

Project hearings vary on a number of dimensions. Some projechs

use panels of mediators (e.g., Boston, New York and San.Francisco)
while others use single mediators {e.dg., Rochester, Miami and
Columbus). These mediators may also vary greatly in training, and
the following section discusses these characteristics. Similarly,
the use of written agreements varies across the projects. The

time allotted for hearings also varies, with the Miami and Columbus
prcejects generally holding hearings for approximately thirty min-
utes and the remaining projects holding hearings for approximately
two hours each. Details of these variations are presented in Chap-
ter 3 of this report in the individual project case studies.
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2.7.4 - Due Process Considerations

None of the current dispute processing projects studied have ex-
perienced due process challenges. The directors of the projects
feel that the voluntary nature of the projects limits the likeli~
hood of complaints regarding the lack of due process safeguards

in project case proceedings. All disputants are free to have their
disputes processed by formal judicial mechanisms and are not re-
quired to use the services of the projects. Nevertheless, the
degree of coercion of project participants dpes differ consider~
ably among the projects studied, and some disputants may perceive
project participation to be wvirtually mandatory. These cases may
result in future legal attempts to clarify the degree of "perceived
coercion" allowable for projects of this sort before due process
protections are required. A related issue involves the possible
impact upon prosecutorial and judicial personnel of failures to
arrive at satisfactory dispute settlements. Consideration should
be given to the possibilities for prejudice against respondents
resulting from unsuccessful hearings. Most of the current proiects
provide criminal justice agencies with very limited information re-
garding the content and outcomes of hearings, and would absolutely
resist any attempt to have hearing officers serve as witnesses at
judicial proceedings. Projects would consider such attempts to be
a violation of the privileged relationships of hearing officers and
disputants. '

2.8 Project Staff

Table 2.1 presents an overview of the staff organizations of the
six projects studied, including the total number of full-time
staff, the number of mediation staff, and the titles of other
staff categories such as administrative, intake, social work, and
clerical. Each case study includes a detailed section titled
"project organization" which provides descriptions for the various
staff positions and comments on staff turnover. As can be seen
from Table 2.1, staff configurations vary widely among projects,

‘with the Boston project having only four full-time staff, while

the New York project has ten full-time staff members.
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2.8.1 Administrative, Intake and Social Service Staff

Major reasons for staff size variation include (1) the varying
needs to supply paralegal intake staff workers at referral sources
to process clients. For example, the Rochester project requires
only one intake officer at the clerk's office, while the New York
project requires three intake workers and a summons court super-
visor to process referrals at various agencies. (2) The use of
social work staff; for example, the Columbus project uses six
social work graduate students for social services, while the
Rochester project intake worker also processes social ‘work re-
ferrals. (3) The size of administrative and clerical staff varies
as a function of the size of the intake, social work and mediation
staff. '

The importance of selecting highly committed, energetic, and
politically sensitive individuals for project administration is
difficult to overestimate. Virtually all of the Project Directors
have noted that this type of resourceful and industrious person is
crucial to project success. An insensitive Project Director, re-
gardlaess of the type of sponsoring agency, could easily alienate
otherwise pogitively predisposed criminal justice officials, and

a highly effective Project Director could potentially win over
initially hostile officials. The recruitment of project staff
should clearly be conducted with great care, and efforts should
be made to locate indigencus leaders with the background and gkills
appropriate for the operation of the dispute processing project.

The absolute minimum staff configuration for a centrally located
Neighborhood Justice Center would seem to require an administrator,
intake staff worker and pool of mediators. The San Francisco plan
for having three-person outreach office staffs comprised of an
office manager, community liaison and organizer, in addition to.
mediators, provides a model for a community-based project. Proj-
ects differ in their perception of the need for legal staff at the
Neighborhood Justice Center. Columbus has recently added a full-
time lawyer to the staff because other staff felt that legal issues
were often raised in hearings requiring the consultation of a law-
ver. The New York project; on the other hand, relies on the
neighborhood legal aid staff office for legal consultation, and
feels that this approach is in keeping with the image of Neighbor-
hood Justice Centers as alternatives to formal legal case process-
ing. The sections in the report on hearing staff qualifications,
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intake, referral, follow-up, etc., provide additional details on
the type, characteristics, and duties of current dispute processing
project staff.

2.8.2 Type of Hearing Staff

The programs discussed in Chapter 3 represent a range of hearing
staff models, including lay citizens (San Francisco, Boston, New
York and Rochester), law students (Columbus) and professional medi-
ators (Miami). Two additional models not described by these pro-
grams but available for consideration include the use of nonlaw-
trained graduate students or trained lawyers. Each of these types
is discussed briefly below with reference to other factors which
relate to the decision regarding the qualifications of hearing
staff.

e [ay Citizens

Clearly, the use of trained members of the community as mediators
is consistent and even requisite in a model of neighborhood jus-
tice which seeks to involvé citizens in the remediation of community
probiems often inappropriately brought before the court. The use
of lay citizens provides a project with mediation staff who have

a vested interest in the welfare of the community and the satis-
factory reconciliation of disputing parties. Moreover, the oppor-
tunity to educate participating citizens regarding the functions
and problems of the court may also serve an important function in
altering community perceptions of official justice.

Depending on the nature of the case and the mediator's ability and
experience, Boston and New York typically use two or three trained
laymen per session. Rochester uses only one per session, while
San Francisco plans on a panel of five. Both Boston and New York
report that they have found their sessions more balanced and

more comfortable for the mediators when more than one participates.
The San Francisco model, which will call on panels of five citizens
in order to exert stronger peexr or neighborhood pressure on the
resolution process, may begin to pose guestions regarding the
sessions' balance of power and clients' concern of privacy. This
latter model, however, has yet to be tested.
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The primary disadvantages of the use of lay citizens are the mone-
tary costs and process time associated with the management of
E citizen mediators. Substantial time may be required to develop
community support and involve the community in program planning
and administration in order to sustain that support and to engen-
E der a sense of responsibility and ownership towards the program.
An additional commitment of time and rescources is required to
mount careful recruitment, selection and training efforts that
must then be institutionalized to accommodate a turnover rate that
E may exceed that of a professional staff. Finally, the pool of
people to be managed on an ongoing basis is likely to be larger
and more difficult to schedule given the part-time availability of
E most community volunteers. Although lay citizens will not involve
substantial salary expense, all four programs reviewed here pro-
vided or planned to provide participating citizens with stipends
or fees and advocated this policy as an incentive, a token of
appreciation, and a means of providing volunteers with expense
reimbursement.

The credibility of lay citizens may also be a factor to consider
~-credibility with the project's major sources of referrals as
well as its clients. In Boston, the Presiding Justice of the
project's host court expressed initial concern about the potential
danger of involving lay citizens in a situation of implicit power.
Though these concerns proved groundless (and the project's actions
are subject to numerous checks and balances through its affiliation
with the court), projects further removed from official scrutiny
may need to remdin sensitive to this issue. The experiences of
the Community Boards in San Francisco will provide an interesting
test of this concern. :

® Law or Other Graduate Students

The use of law students or graduate students of any discipline
offers a number of practical advantages. First, a student model
offers a contained source of applicants whose availability can:
be fairly accurately predicted and controlled (particularly if
mediation work is offered in. conjunction with regular course work
as a clinical practice option). Second, mediators can be employed
at a wage rate that only need he consistent with other part-time
student employment opportunities (and could be offered as a course
credit alternative without financial remuneration). Finally,
although the training requirements are comparable to those for

lay citizens, some, if not all, initial and ongoing training
activity might be absorbed by the graduate curriculum.

“
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In Columbus, the single site reviewed here that uses law student
mediators, not all of these hypothetical advantages prevail. Law
students are involved in the program as mediators, and social work
students are available to provide counseling and referral services.
All students are paid at fairly modest rates, but course credit
and associated classroom training is typically not offered.

A potential disadvantage of drawing upon student populations--
specifically to fill mediation roles-—-is the age of the group
involved and their consequent lack of maturity and perhaps sym-
pathy for the community orientation of project efforts. With
particular reference to law students, a number of observers have
expressed concern that training which emphasizes the devyelopment
of adversarial skills for the courtroom is inconsistent with the
mediational skills required in an informal hearing environment.

The result may be an inappropriate reliance on facts and an author-
itarian demeanor that may discourage self-initiated agreements
among disputants. Recognizing this tendency, the training program
in Columbus has bequn to place emphasis on the development of human
relations skills.

o Professional Mediators

In Miami, professionals with backgrounds in a variety of disciplines
(including law, psychology, social work) and specialized training
in mediation technigue, are paid up to $10.00 per hour to hear the
project's cases. The primary advantage here is clearly the avail-
ability of highly skilled mediation staff from whom the project

can demand a level of professionalism and sensitivity not immedi-
ately available under a student or citizen meodel. Potential
disadvantages include the costs of retaining professionals (without
necessarily benefiting from reduced training costs); the availa-
bility of a sufficient pool to cover project needs given their
competing professional demands; and the foregone opportunity to
establish a strong sense of community Jjustice.

o [awyers

With the exception of those law=-trained professionals who partici-~
pate in the Miami project, the exclusive use of lawyers is not
seen in the group of projects reviewed here. The Orlando, Florida
project has used this model with some apparent success. - Again,
the advantages are similar to those that result from the use of
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professional mediators. The disadvantages are also similar, with
the additional and very serious reservation regarding the inherent
adversarial rather than mediational orientation of law-trained
persons.

In summary, a number of factors bear on the issue of hearing staff
qualifications including the project's obijectives, caseload, budget,
and the availability of staff support services. While the lay
citizen model is not without liabilities, it appears to be a par-
ticularly appropriate and timely model viewed in the context of

the broad goal of citizen participation in the resolution of com-
munity disputes.

2.9 Hearing Staff Training

E With the exceptions of New York and Rochester (where the IMCR and
the AAA respectively provide training to their own projects), pro-
jects viewed have relied--at least initially--on the use of
specialized consultants to develop and assist in delivering pre-
service training to mediators. Boston's Urban Court Program
retained IMCR for two training cycles and now is sufficiently
confident of internal staff capabilities that IMCR was asked only
to introduce the third major session. In Columbus, an educational
congulting organization developed the training program and instruc-
tional materials, which are now administered by project staff.
In Miami, a mediator with training in psychology has recently begun
to develop a formal training manual. . ,

Boston and Rochester offer a full forty hours of formal training
for new mediation staff. New York exceeds this period at fifty
hours, and Columbus offers twelve hours of initial training. In
addition to theoretical and practical discussions of mediation
and arbitration techniques, training typically includes sessions
to orient participants to the criminal justice system as well as
project pblicies and procedures. Role playing and case studies
are common methods advocated by projects as is the opportunity to
observe and co-mediate sessions with more experienced staff.
Students and lay mediators can be expected to require the most
extensive training and ongoing supervision. The project case
studies in Chaptexr 3 of this report include subsections on "training
and illustrate the various .training methods used by the projects.

"
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2.10  Follow-up Techniqués

The Boston, Columbus and New York projects re-contact disputants
to determine if the agreement has remained in force following the
hearing. Boston re-=contacts the parties twics (two weeks and three
months after the resolution), while other projects rely on a single
contact thirty to sixty days after the hearing. Rochester has not
been able to allocate the resources reguired for follow-up efforts;

- Miami plans to hire an intern who will initiate a follow-up pro-

cedure during the summer.

During the follow-up contact, Boston staff emphasize the desirxa-
bility of restricting the inquiry to the general satisfaction of
the disputants. Rather than determine whether a party has adhered
to each specific letter of the resolution agreement (and thereby
perhaps cause the client to dwell unnecessarily on a part of the
agreement which may have been overlooked), the parties are asked
whether their overall relationship with one another has improved
and whether they were satisfied with the resolution process.

1

Typically, if a former complainant is dissatisfied with the pro-
gress of the resolution, the respondent is called and encouraged
to adhere to the terms of the agreement. In some cases, the pro-
ject may intervene and offer additional mediation or social refer-
ral assistance. The use of the courts to enforce agreements or
resolve breakdowns varies by project. In Cclumbus, by virtue of
the project's affiliation with the prosecutor, charging material
is prepared prior to the hearing. Should the agreement dissolve,
the prosecutor may consider filing the case. In Boston, where
the majority of the referrals come from the bench, cases are con-
tinued for ninety days. If the agreement breaks down during this
period, the court may take official action when the case is re-
viewed for dismissal. In Miami, no record of the case has .typi-
cally been held by the prosecutor; however, procedures may be
instituted to maintain cases on file in order to facilitate later
action.

In both Rochester and New York, agreements may be enforcad by
making a motion to the civil branch of the court to confirm the
arbitrators's award. = If confirmed, this motion is followed by a
motion for a specific judgment in monetary awards or a contempt
action for behavioral agreements. Project staff in both Rochester
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and New York will assist disputants in filling out the required
affidavit and in New York court fees are waived for project cases.

The use of either civil or criminal court sanctions has been rare
across all projects; problems arising from apparent breakdowns in
agreements are normally resolved through renewed project contact
and, where appropriate, the threat of court action.

Clearly, follow-up contact is an important function of a dispute
processing project--both to monitor project achievements in terms.
of continuing c¢lient satisfaction, and to identify needs for fur-
ther mediation or social service assistance. Ideally, a project's
role in enforcing non-binding agreements which may deteriorate
following a hearing would be restricted to attempts to resolve
the problem informally. Preparing-charging documents or using
information from mediation sessions to support official criminal
court action is inconsistent with the neutrality associated with
the neighborhood justice concept and may raise due process con-
cerns. Referrals to appropriate agencies ({(including small claims
and criminal courts or social sérvice agencies) are, of course,
called for when project resources alone cannot resolve the problem.

2.11 Costs

The projects reviewed differ substantially on the volume and costs
of referrals and hearings. Table 2.2 on the following page arrays
projects in approximate order of costs and summarizes those ele-
ments presented in the larger matrix (Table 2.1) which appear to
relate to higher or lower case expenditures. Although the number
of projects is clearly too small to draw any firm conclusions,

the following relationships are suggested by these data.

e The sponhsorship of a private organization (which also
typically involves a physical location independent
from the court) describes the ‘administrative arrange-
ment in the three higher cast projects. To some
extent, this may be an artifact of accounting pro-
cedures, as it is likely that the indirect costs of
an official sponsor may not be fully attributed to a
project's budget. . In view of the opportunities to
share facilities, materials, and personnel, these
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Table 2.2
Referral and Hearing Costs and Related Attributes

Site Pritnary Number] % [ Hours [Follow-{ Hours
{Mo. Referrals/ Cost Per Cost Per Sourse of Resolution Hearing Per | Repeat} Per }up ConMediation
Nao. Hearings) Referral Hearing Sponsor Referrals Technigue Staff Session [Hearings|Session] tacts | Training
Boston $300.00 $372.00 | Private Bench Mediation Citizen 23 116% 120 |2 40
(350/283)

New York 79.00 416.00* | Private Summons | Arbitration Citizen 1-3 2% 120 {1 50
City Ct.
{3433/649)
Rochester 98.00 142,00 | Private Clerk Arbitration Citizen 1 1751 0 40
(663/457)
Miami 36.00 69.00 .| Court Prosecutor | Mediation Profes- 1 510
(4149/2166) sionals
Columbus** 5.69 12.36 | ProsecutorProsecutor | Mediation Student] 1 b1 12
(6429/3478) {20. incl

| in-kind

costs}

* Based on recent caseload increases, the project projects a reduction in hearing costs to $270,

** Figures presented are for interpersonal disputes only. The Columbus project also processes many bad check cases, but procedures
for these cases are non-mediational,
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17.

18.

19.

20.

2.

22,

23.

24,

25.

interesting comparison of fifty societiesg in terms of their
modes of conflict resolution.

The. term "dyadic" generally denotes two person interactions
but is intended here to encompass two “party" interactions.
Several persons can serve as one party to a dispute as in
+he case of a husband and wife engaged in a dispute with a
neighbor.

Galanter, M. Why the "haves" come out ahead: speculations
on the limits of legal change, ¢9 Law and Society Review
95 (1974), p. 125.

Felstiner, W. Influences of social nrganization on dispute
processing, 9 Law and Society Review 63 (1974), p. 76. The
term "multiplex' was derived from Gluckman's research; see
Gluckman, M. The Judicial Process Among the Barotse of
Northern Rhodesia, Manchester: The University Press, 1955.
See Danzig, R,, and lLowy, M. Everyday disputes and mediation
in the United States: a reply to Professor Felstiner, 9 Law
and Society Review 675 (1l975) and Felstiner, W. Avoidance

as dispute processing: an elaboration, 9 Law and Society
Review 695 (1975) for differing views on the value of dispute
avoidance.

Koch, et al. (note 16), p. 443.
Galanter (note 18), p. 128.
Ibid., p. 128.

The Fairfax County Business/Consumer Code of Ethics can be
obtained from the Fairfax County Department of Consumer
Affairs or the Fairfax County Chamber of Commerce.

See McGillis, D., Mullen, J., and Studen, L. Controlled
Confrontation: the Ward Grievance Procedure of the
California Youth Authority, National Institute of Law
Enforcement and Criminal Justice, Washington, D.C.: U.S.
Government Printing Office, 1976; and Keating, M. Arbitra-
tion of inmate grievances, 20 The Arbitration Journal 177
(1975).

See Judicial Council of California, A Study of the Role of
Arbitration in the Judicial Process (1973) for a d=tailed
discussion of contractually based arbitration mechanisms.
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26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

The Judicial Council of California study (note 25) provides
an excellent overview of the uses of arbitration in the
United States and includes sections on each of the topics
noted in the text. Stulberg, J. A civil alternative to
criminal prosecution, 39 Albany Law Review 359 (1975) pro-
vides an interesting discussion of the application of
arbitration to citizen disputes in Rochester, New York.

The Newspaper Publishers and Editors Yearbook lists current
action-line projects throughout the United States.

Johnson, et al. (note 6), p. 75.
Ibid., p. 73.

See Zehnle, R., and Zuehl, J. Background Research Report
for the ABA Special Committee on Resolution of Minor Dis-
putes (unpublished mimeograph, 1976) for a discussion of

the MACAP program. The Zehnle and Zuehl report was prepared
under the auspices of the American Bar Foundation and pro-
vides a very useful annotated bibliography, inventory of
innovative programs, and discussion of potential reforms in
dispute processing.

Johnson, et al. (note 6), p. 58.

See Frank, State ombudsman legislation in the United States,
29 University of Miami Law Review 397 (1975).

Johnson, et al. (note 6, pp. 58-62) provides a useful dis-~
cussion of state ombudsman projects.

See Johnson et al. (note 6), p. 63. Some general mediation
and arbitration projects provide local fact-finding sexvices
for' disputes between individuals by having a staff member
directly investigate the merits of a dispute (e.g., the
loudness of a lawnmower). These projects do not generally
serve as ombudsmen in disputes between individuals and
institutions, although some agency referral activities
include advocacy characteristic ¢f an ombudsman. -

See McGillis, D., and Wise, L., Court Planning and Research:
the los Angeles Experience, National Institute of Law
Enforcement and Criminal Justice, Washington, D.C.:  U.S.
Government Printing Office, /1976 for further information
regarding the Los 2ngeles administrative procedures and
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36.

37.

38,

39.

40.

41.

42.

43.

other Ios Angeles reforms. The Law Enforcement Assistance
Administration has designated the Administrative Adjudication
Bureau of the New York State Department of Motor Vehicles to
be an Exemplary Project for its accomplishments in improving
the handling of motor vehicle offenses.

See Johnson, et al. (note 6), p. 12.
Ibid., pp. 25-30.

See Judicial Council of California study (note 25) for a
discussion of arbitration appeal mechanisms.

Fuller (1963) (note 12), p. 28.

Many thoughtful papers have been written on the need for new
forums for dispute resolution in addition to the sample of
papers discussed in this section. For example, see Nader, L.,
and Singer, L. Dispute resolution, 51 California State Bar
Journal 281 (1976); Rosenberg, M. Devising procedures that
are civil to promote justice that is civilized, 69 Michigan
Law Review 797 (1971); and Hufstedler, S. New blocks for

old pyramids: reshaping the justice system, 44 Southern
California Law Review 901 (1971). American University
researchers have conducted an intensive study of alternatvives
to the courts and have prepared an interesting report titled
The New Justice-Alternatives to Conventional Criminal Adjudi-
cation (1975), authored by David Aaronson, Bert BHoff, Peter
Jaszi, Nicholas Kittrie, and David Saari. Raymond Schonholtz
director of the San Francisco Community Board Program has
developed an interesting mimeographed summary of alternative
dispute processing mechanisms including an evaluation of
current plans in the area. Mary Ann Beck has prepared an
information summary of LEAA efforts in this area titled
Alternative Approaches to Dispute Resolution.

Danzig (note 3), p. 42.

Ibid., p. 43.

Report ;f the Pound Follow-up Task Force (noté 1y, p. 1.
Ibid., p. 11.

The views of Chief Justice Burger are presented in his
addxess to the Pound Conference {cited above, note 15).
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46.

47.

51.

52.

Attorney General Bell chaired the Pound Conference Follow-up
Task Forxrce which developed the proposal for Neighborhood Jus-~
tice Centers discussed in the text. The American Bar Associ-
ation Committee on Minor Dispute Resolution has sponsored a
conference dealing primarily with Neighborhood Justice Cen-
ters and small claims courts, collected detailed information
on alternatives to the courts, and will publish a report on
its work in the near future. The American Arbitration Asso~
ciation and the Institute for Mediation and Conflict Resolu-
tion have both sponsored projects which are similar to
Neighborhood Justice Centers (case studies are presented in
Chapter 3). The press has written very favorable articles
about the various projects currently in operation. A typical
story appeared in the Augqust 22, 1977 New York Times in
regard to the Brookhaven, Long Island project and material
from that article is quoted 4in Section 1.7.3 of titis report.

Kilpatrick, J. Article on Chief Justice Burger. Boston
Globe, June 1977.

Peterson, I. Article on the Brookhaven, Long Island
Community Mediation Center, New York Times, August 22, 1977.

Editorial. Boston Globe, September 25, 1977, p. A6.

Article on the Office of Economic Opportunity, Time Magazine,
May 13, 1966, p. 25.

See evaluative studies of OEQ programs in Zurcher, L., and
Bonjean, C. Planned Social Intervention: - An Interdisci-

- plinary Anthology. Scranton: Chandler Publishing Co.,

1970; and Pilisuk, M., and Pilisuk, P. How We Lost The War
on Poverty, New Brunswik: Transaction Books, 1973. '

Nejelski, P. The Federal Role in Minor Dispute Resolution,
(U.S. Department of Justice mimeo of an address to the
National Conference on Minor Dispute Resolution, May 26,
1977), p. 20. ' :

Sander, F. Varieties of dispute processing, 70 Federal Rules

Decisions 111 (1976}, p. l24.

-
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Chapter 2

In addition to sponsorship by the police, prosecutor, and the
courts, projects can also be sponscred by other public agen-
cies. For example, the newly developing Neighborhood Justice
Center project in Kansas City, Missouri will be sponsored by
the City Manager's Office and will function as a division of
the City's Community Services Department. Sponsorship by a
city government department can have the advantage of lending
the project an air of authority without attaching the poten-
tial stigma of criminal justice agency processing. In Kansas
City, however, the Community Services Department provides
probation and parole services and is likely to be viewed at
least partly as a criminal justice agency.

‘A number of police departments have developed Family Crisis

Intervention Units which train selected officers in mediation
skills, intervention technigques, and provide them with
detailed information on appropriate referral sources for
troubled citizens. Bard, M., and Zacker, J. The Police and
Interpersonal Conflict: Third-Party Intervention Approaches,
Washington, D.C.: The Police Foundation, 1976 provides a
very interesting case study of the operation of the Norwalk,
Connecticut Department of Police Services crisis intervention
project. The Miami experience with the cooperative relation-
ship of the local crisis intervention unit and the Miami
Citizen Dispute Settlement Center suggests that the combina-
tion of the two services might be extremely useful to both
types of projects. .

Sander, F. Varieties of dispute processing, 70 Federal Rules
Decisieons 111 (1976), p. 120.

Johnson, E., Kantor, V., and Schwartz, E. QOutside the Courts: -
A Survey of Diversion Alternatives in Civil Cases, Denver:

National Center for the State Courts, 1977.  See Sarat, A.

Alternatives in dispute processing: litigation in a small

claims court, 10 Law and Society Review 339 (1976) for the

study of the New York Small Claims Court on which the Johnson

quote is based.  The Sarat study provides a wealth of data

regarding the determinants of small claims court case pro-

cessing and can serve as a model for future studies of

Neighborhood Justice Centers.
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Danzig, R. ‘foward the creation of a complementary, decen-
tralized system of criminal justice, 26 Stanford Law Review

1 (1973), p. 54.

Sander (note 3), p. 124. See ¥ngvesson, B., and Hennessey,
P. Small claims, complex disputes: "a review of the small
claims literature, 9 Law and Society Review 219 (1975) for
an interesting discussion of small claims research.

Ibid., p. 123.
Johnson, et al., p. 92.
Sander (note 3), p. 113.

Ibid., p. 122.
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AFPENDIX A

CITIZEN DISPUTE SETTLEMENT
PROJECT SURVEY
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2.

CITIZEN DISPUTE SETTLEMENT PROJECT SURVEY

Overview

Size and type of community

Brief overview of the program (who operates, since when,
where, how are cases processed, what cases are processed)

Project Start-Up

1.

Who originally developed the idea for the Project:

Was a needs assessment conducted?

What projects were used as models?

What was the initial funding source, budget, staff size?

Who supported the project from the start?

Were innovdtive projects common in the jurisdiction?

Which people or groups were resistant to the project?

a)

b)

Why?

How was the resistance overcome? What arguments were
used?

How long did the start-up period take?

a)

b)

c)

Planning phase - from concept to application
preparation (is a copy of the original grant
application available?)

Grant processing phase - From application to award

Early implementation phase ~ staff hiring and
beginning project operations
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9, What problems were encountered during the various phases?
a) How were the problems overcome - any lessons learned?
10. How many cases were handled during the first year?
11. What was the cost per case during the first year and
what range of costs would be reasonable to expect for

new projects elsewhere?

12. How was the availability of the project advertised to
the local criminal justice agencies and citizens?

13. Where is the project located? How and why was the
location selected?

14. Does the project have branch offices?

Operations

Case Criteria

1. interpersonal disputes (A&B's, petty larceny, etc.)
(if these disputes are included, are only ongoing relation-
ships considered acceptable? Should the relationships
involve relatively equal positions of power?)

2. Dbad checks

3. c¢ity tequlations (Landlord/tenant, dogs, sanitation, etc.)

4. shoplifting

5. consumer complaints

6. small monetary matters (e.g. less than $1500)
(if these cases are not taken, why not? would it be
difficult for a project to include small claims type

cases)

What rationale was used in the development of case criteria?
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Are data available on the number of each type of case process¢d

per year (including specific dispute types and other subcat-~
egories)? .

Has the distribution over the various types of cases changed
during the ¢ourse of the project? How?

Are the different types of cases processed with different
types of procedures?

Are the cases which are processed considered to be diverted

from the criminal justice system or to be matters which
traditionally would have never entered the system?

Referral Sources

1. walk-ins

2. police (special unit?)

3. prosecutor (special unit?)

4. court (what stage ~ arraignment, prelim hearing, trial?)

5. community organizations (which ones?)

6. other (e.g., arrangement with dept. stores ala Columbus)
What type of screening is conducted at intake?

Are different intake processes used for different types of cases?

Is a determination of “"prosecutability”" made at intaka?

Are parties to the case demanded to appear or must the parties
mutually agree to have their case processed by the CDS?

Resolution Techniques

1. mediation

2. arbitration (binding - nonbinding)
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3. combination of medlation and arbitration

4. referral to social agencies

5. is prosecutor probation or its equivalent available?
6. other

Are any provisions made to insure due process? Have any
problems occurred with regard to due process?

What is the typical protocol at a session? Is the complain-
ant allowed to speak first?

How much time is scheduled per hearing? How long does the
typical hearing last? . Are hearings allowed to continue
until the parties want to stop?

Are repeat hearings possible in complex cases?

Are written resolutions used? Is a great deal of importance
attached to achieving a written resolution?

Hearing Staff Qualifications

1. 1law students

2. lawyers

3. professional mediators

4, laymen

Are mediation staff paid or volunteers?

Are mediation staff full time or part-time?
How are médiation staff recruited?

Follow—up Procedures ’

are any appeal mechanisms available?

what procedures are followed if the mediation session
was not successful in resolving the problem?
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does the project contact clients to determine if
resolutions are remaining in force?

in unsuccessful cases does the project prepare materials
for the prosecutor's office

have project personnel ever testified at a court case
which had previously been processed by the sroject?

Project Organization

1.  How many administrative personnel are there? What are
their titles and training?

2. How many intake/screening personnel are there? What are
their titles and training?

3. How many médiation persgonnel are there? What are their
titles and training?

4. what additional personnel are on the staff (social agency
referral staff, security staff, etc.?)

5. 1Is an organization chart available noting the relation~-
ships among the various types of staff and the relation-
ships of the project to other agencies?

6. Has there been much staff turnover?

Staff Tralning

What training is required for the various positions?
Is orientation training provided for staff? What
techniques are used (e.g., role playing, case study,
observation, co-mediation, videotape, lectures, etc.)
Is inservice training provided?

Are periodic staff meetings held to discuss problems?

Are written training materials available?
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Costs

Is a budget available noting costs by category?
How has funding varied over time?

What funding sources have been used and what have been
their relative contributions?

What are the prospects for future funding?
What is the cost per case?

Are data available on the costs required to normally
process a case through the various stages of the system
from initial screening through various hearings and
trials?

Are data available on the costs to the project of collect-
ing monitoring data on caseflow and operations? Would
these data be useful to an evaluator in their present
form?

Evaluation

What type of evaluation/monitoring is currently being
conducted? Are detailed data collection forms used for
each case?

Are past evaluations available? Are future evaluations
planned?

What are the project's current achievements?

percentage of cases successfully resolved
(including definition of success)

case processing time

recidivism (i.e., return of cases to the project or
courts within a specified period of time)

demographic characteristics of clients

attitudes of clients toward the project
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i degree of use of social referral

reductions in court or prosecutor caseloads attri-
outable to the project

reduced tension in the community (utopian)

5.  General observations

1. What does the project consider to be its major strengths?
2. What does the project consider to be its major weaknesses?

3. What are the project's prospects for institutionalization
in the local budget?

4. Does the project director have strong opinions regarding
acceptable and unacceptable features of a prototype model
for citizen dispute settlement projects?
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PROPOSED NATIONAL INSTITUTE OF LAW ENFORCEMENT
AND CRIMINAL JUSTICE DESIGN FOR NEIGHBORHOOD
JUSTICE CENTERS

The recommended elements of a NJC discussed below were derived
from a National Institute analysis of the experiences of similar
existing programs. Ten key aspects of program operation are iden-
tified and discussed briefly. Where experience dictates and eval-
uation requirements permit, several possible options are listed.
Where the options available to the sites must be more restricted
that is also noted.

1. Objectives

An adequate evaluation of program success requires that goals
be clearly stated and understood by all participants. Although
each program would develop its own comprehensive list of pro-
gram objectives, it is recommended that the overall goals
include the following:

A. To establish in the community an efficient mechanism for
the resolution of minor criminal and civil disputes which
stresses mediation and conciliation between the parties
in contrast to the findings of fault or guilt which char-
acterizes the traditional adjudication process.

B. To reduce court caseload by redirecting cases that are
not appropriate for the adversarial process.

C. ' To-enable the parties involved in the disputes to arrive
at fair and lasting solutions.

D. . To serve as a source of information and referral for

disputes that would be more appropriately handled by
other community services or government agencies.

2. Community Served

The population served should consist of between 50,000 and
200,000 people within a larger metropolitan area. The



.

neighborhood served should be an identifiable segment of the
city that is heterogeneous and does not represent extremes of
wealth or poverty. Support from key local criminal justice
and governmental officials, judges and leaders of relevant
service agencies 1is essential to the success of a program.

Sponsoring Agency

The sponsor of the NJC may be either a public agency (police,
prosecutor, court, mayor's office, etc.) or a private non-
profit organization. The sponsoring agency should have had
prior experience in the fiscal management of government
grants. Regardless of the nature of the sponsoring agency,

a policy and steering board for the project should be estab-
lished. It should be broadly representative of the community
and should include, in addition to lay citizens and leaders
of community organizations who reside in the neighborhood,
representatives of local criminal justice and civil justice
agencies and representatives of the sponsoring agency.

Location

The project should be clearly identified as separate from the
formal court system but it should be located in a place access-
ible to the public agencies which will refer people to it and
to the constituent community.

Case Criteria

A broad range of disputes between individuals' with an ongoing
relationship (e.g., family, neighbors, owner-tenants) would
be eligible for the services of the NJC. Consumer complaints
would be confined to those involving individuals or an indi-
vidual and a small local merchant rather than a iarge insti-
tution. Identification of the specific types of civil or
criminal cases to be referred to the center in any particular
site would be determined by the project sponsors in conjunc-
tion with other relevant public agencies and community repre-
sentatives. The key criterion to be used by the sites in
making these determinations is the suitability of cases for
settlement through mediation.
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6. Referral Sources

A, Cases should be accepted from the following referral
sources:

Courts

Prosecution

Police Agencies

Other public or private agencies
Self-referrals

. .

v bhwN
.

B. Since the center will seek to establish itself as an
alternative to existing formal processes, it should
actively publicize its services in the community.

7. Intake

Intake procedures should be structured to include the follow~
ing:

A. Written screening criteria which would include sufficient
data collection to allow follow-up of clients who fail
to appear for hearings and the reasons therefor.

B. A briefing process to assure that disputants understand
the voluntary nature of the process. The only coercion
used to induce the appearance of the respondent should
be the threat inherent in an explanation of the complain-
ant's rights to pursue more formal processes.

C. 'The possible use of signed agreements as symbols of the

disputants' willingness to participate in the dispute
resolution process.

8. Resolution Techniques

The range of options for dispute settlement may include con-
ciliation, mediation and arbitration. BAll dispute settlements
should be reduced to writing. Signatures of both parties
should be encouraged. Arbitration should only be used if
conciliation and mediation are unsuccessful. In the event
arbitration is required, an option may be to use different
individuals to perform the roles of mediator and arbitrator
in a given dispute and to use a separate hearing for the
arbitration.
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Projects should provide referrals to social service agencies
to assist in the resolution of ongoing problems. Where pos-~
sible, cases should be referred to an ombudsman or fact
finder when apprcpriate.

Staffing
A. Mediation/Arbitration Panels

There should be a broad pool of trained mediators avail-
able to serve from time to time at dispute resolution
hearings. Preference is for mature individuals flexible
enough to deal with the complexities of interpersonal
conflict. Clearly, in a model which seeks neighborhocd
justice, a primary source of candidates would be the
community itself.

The start-up may require the use ¢of professional mediators
or others with dispute resolution skills. However, the
ultimate goal is to train members of the lay community to
perform these serxrvices.

B. Project Administrative Staff

The full-time staff of the project should include persons
with knowledge of the legal sysitem and the social service
support systems that operate in the jurisdiction.

C. Training

All project staff and mediators should receive the
program's entire training in methods of dispute reso-
lution. Training programs should consist of a minimum
of 40 hours. Generally new mediators would be reguired
to serve an apprenticeship period after training.

Case Follow-up and Evaluation

Compliance with the terms of the agreement should be verified
by the project staff. The projects should maintain a written
record of all cases, whether or not gsettlement is achieved.
All case referrals not resulting in a successful settlement
should be examined to determine reasons for nonparticipation
or unsuccessful rgsolution.
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All projects will be required to cooperate with the evaluation
of the three projects sponsored by the National Institute.
Data collection instruments must be compatible with the infor-
mation needs of the national evaluation.
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ADDRESSES OF THE SIX SELECTED
DISPUTE PROCESSING PROJECTS
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The Boston Urban Court Program

Ms. Lois Gehrman

Boston Urban Court Program

5602 Washington Street
Dorchester, Massachusetts 02124

The Columbus Night Prosecutor Program

Mr. Lawrence Ray

Night Prosecutor Program
City Hall Annex Building

67 N. Front Street, Room 400
Columbus, Ohio 43215

The Miami Citizen Dispute Settlement Program

Ms. Linda Hope

Citizen Dispute Settlement Program
1351 N.W. 12th Street

Miami, Florida 33125

The New York Institute for Mediation and
Conflict Resolution Dispute Center

Ms. Ann Weisbrod

IMCR Dispute Center

425 W. l44th Street

New York, New York 10031

The Rochester American Arbitration Associaticon

Community Dispute Services Project

Mr. Theodore Kantor

Community Dispute Services Project
36 W. Main Street, Suite 410
Rochester, NY 14614

The San Francisco Community Board Program

Mr. Raymond Shonholtz

Community Board Program

149 Ninth Street ,
San Francisco, California 94103
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. To help LEAA better evaluate the usefulness of this document, the reader is requested
: to answer and return the following questions.

1.  Whatis your general reaction to this document?

[ Excellent [ Average [ Useless
: [J Above Average  [T] Poor

2. To what extent do you see the document as being useful in terms of: {check one
box on each line)
Highly OfSome Not
Useful Use Useful

Modifying existing projects d O OJ
Training personnel | O O
Administering ongoing projects ] O O
i Providing new & ireportant information ] O |
ﬁg Developing or implementing new projects 0 O d
4
- 3. Towhat specific use, if any, have you put or do you plan to put this particular
E' document?
g:. {3 Modifying existing projects
-9 (3 Training personnel
< 7] Administering ongoing projects
- [ Developing or implementing new projects
2! ] Other:
4. Do you feel that further training or technical assistance is needed and desired on
this topic? f so, please specify needs.
. 5. In what ways, if any, could the document be improved: (please sp«rify, 2.9, structure/
! organization; content/coverage; objectivity; writing style; other)
: 6. How did this document come to your attention? (check one or more}
: [J LEAA mailing of package 1 LEAA Newsletter
[ Contact with LEAA staff (L] National Criminal Justice
: '} Your organization's library Reference Service
(3 Other (please specify)




7. Check ONE item below which best describes your affiliation with law enforce-
ment or criminal justice, If the item checked has an asterisk (*}, please alst check
the related level, i.e.,

Federal {7 state { County ¢ ocal
Headquarters, LEAA Police *
LEAA Regional Office “Court ¥

Correctional Agency .~
Legislative Agency *

Other Government Agency ™~
Professional Associations *
Crime Prevention Group *

State Planning Agency
Regional SPA Office
College, University
Commercial Industrial Firm
Citizen Group
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PENALTY FOR PRIVATE USE, $300

Director
Qffice of Development, Testing,
and Dissemination
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U.S. Department of Justice
Washington, D.C. 20531
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