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FOREWARD

In 1967, the Task TForce on Organized Crime of the President's
Crime Commission concluded that the effective investigation

and prosecution of organized criminal activity required

"the compulsory [production] . . . [of] . . . testimony

or material."

This is most readily accomplished by an in-
vestigative grand jury or an alternate mechanism
through which the attendance of witnesses and
production of books and records may be ordered.

* % %

i There is evidence to indicate that the availa-

V bility of immunity can overcome the wall of silence
that so often defeats the efforts of law enforcement
to obtain life witnesses in organized crime cases.
Since the activities of criminal groups involve

such a broad scope of c¢riminal violations, immunity
provisions covering this breadth of illicit actions
are necessary to secure the testimony of uncoopera-
tive or crimonally involved witnesses. Once granted
immunity from prosecution based upon their testimony,
such witnesses must testify before the grand jury
and at trial, or face jail for contempt of court.
[Task Force Report: QOrganized Crime, the President's
Commission Law Enforcement and Administration at

16 (1967)1.
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Those who have struggled with the evidence-gathering
process in organized crime cases readily appreciate the value,
indeed the necessity, of compulsory process, and recognize
the concommitant duty to enforce the statutes that oblige
witnesses to give truthful testimony. They are élso acutely
aware that essential constitutional protections and technical
procedural requirements, when combined with the-understand&ble
fear that organized crime engenders in witnesses, and the codes
of silence adopted by the underworld, make that task exceedingly
difficult and time consuming. The interminable delays associated
with the grand jury examination of witnesses who are determined
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to withhold evidence caused one assistant district attorney
to describe his entire occupation as Ycompelling recalcitrant
witnesses to disgorge the truth."

This monograph has been specifically'designed to facili-

tate the efforts of consciencious prosecutors to do just that.

G.R.B.
R.G.

A..C.

Ithaca, New York
February, 1977
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CONTEMPT AND PERJURY




Contempt and Perijury

Kenneth Conboyl

Good morning, ladies and gentlemen. The subject of
testimonial crimes is exceedingly complex, and the task of
reviewing it adequately in just an hour is impossible. I
have brought with me and will leave with the Institute a series
of indictments which contain in them the cross-examinations
that were the basis of the perjury and contempt prosecutions
that many of you have read about in your précis on contempt
andiperjury. We really cannot intelligently discuss how one
goes about laying the foundations for effective perjury and
contempt prosecutions without a close study of those examinations.
Because we have such a limited time this morning, I am not
going to allude to those examinations extensively, but I do
suggest that if any of you are interested you see Ron Goldstock
or Bob Blakey and get cne or more of those indictments and
study them.2 All, incidentally, resulted in convictions.

Now, I would first of all like to say, by way of introduc-
tion, that the organized crime prosecutor is always viewed, and
I think this is part of the attraction of doing the work, as an
lA.B. 1961, Fordham; LL.B. 1964, Virginia. Mr. Conboy is the
assistant district attorney in charge of the Rackets Bureau of
the New York County District Attorney's Office. He has served
as a staff member of the Mayor's Ad Hoc Committee on Civil
Disorders and as a member of the Investigative Panel of the
Strike Force against Organized Crime and is currently on the

Committee on Penology of the Association of the Bar of the
City of New York.

2See Appendices A-D.



amalgam of investigator and lawyer. This is an exceedingly
challenging role. I think, though, that when we get to the
guestion of the hostile witness in the grand jury, we are talking
about the apex, of a laﬁyer's, as opposed to an investigator's,
skills. What we are really talking about here is effective
cross examination. We are talking about it in the context
of an exceedingly fluid legal environment. What I mean by

that is that there has been a great amount of litigation

in recent years in the perjury and contempt fields. Procedural,
substantive and tactical considerations have become extra-
ordinarily complex, and frankly, in many respects, hopelessly
ambiguous. These considerations are doubly difficult to deal
with because every single witness is a uniqﬁe individual.
Accordingly, one must adapt oncself to the uniqueness of that
person in the context of the changing |, w, and beyond that to
the requirements of the principles of . .« cross examination.
The second point, by way of introduction, that I would like
to make to you goes to the larger question of prosecutorial
discretion. There is no field of public prosecution where
prosecutorial discretion is more delicately exercised than in
the arcas of perjury and contcempt. The decision to seek an
indictment for contempt or perjury is one that is fraught with
peril for any prosecutor who is sensitive to his»obligation to
fairness. After all, we are dealing in the end Qn these cases
with language, the subtlety of language, the complexity of human

motivation. You all know that it is infinitw’ly easier for a




prosecutor to stand up in a public courtrcom and say, "Ladies
and gentlemen of the jury, convict this person of robbery in
the first degree, because the People's witness saw him commit
this crime." You are proving extrinsic facts, you are drawing
inferences as to guilt from demonstrable facts that are
extrinsic to the defendant's state of mind. That,in a sense,
is not the case with testimonial crimes. And that has given
rise, in New York State, to an extraordinary series of cases
that go to very sophisticated questions of pfosecutorial conduct,
criminal intent, and other aspects of what has been derisively
characterized by defense lawyers in these cases as a cat and
mouse contest where the prosecutorial cat has all the advan-
tages in the grand jury chamber.

Now, before addressing the technical aspects of the
subject, I want to recommend to you some broader reading about
the problem of guilt and criminal intent. Though there are

many good monographs in the field on criminal intent as a legal

concept, I think that as a practical matter you cannot really
appreciate the dimensions of your challenge without considering
broader philosophical and psychological principles. I recommend

to you the Principles of Psychology, a seminal book in the

field by William James, an American psychologist, who treats
exceedingly well the subject of guilt, and its telltale
manifestations. I think that also if you read the novels of
his brother, Henry James, you will come to understand the
necessity for an understanding of language, its depth, its

texture, its nuance. You will appreciate the beauty of his
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lucid insights into the way people think, because that is
really, at the bottom line, what you are seeking at the grand
jury and in the»court room in cross-—examination. You are seeking
to expose the truth, and not merely demonstrate it. Your |
questions, coherent, purposeful and logically integrated, must
in the aggregate, light up the interior terrain of the witness
like a flare. Tolstoy and Dostdevski, too, have wonderful
insights into human beings, @ad teach us about the complexity
of human perception and wmotivation.

I am a firm believer in the fact that every lawyer can
be successful in this field if he is willing to work tirelessly
to prepare himsélf for the challenge of dealing with a witness
who is seeking to conceal from him and from the grand jury
the factual information which it is his obligation to give,
having been, in the typical case, immunized from any prosecution.

Now, I want to be more specific and turn to six legal issues
that tend to recur in grand jury presentations. Then, I would
like to talk to you about preparing for the witness, then the
advice to be given to the witness to satisfy legal and equitable
requirements, and finally the techniques of examination, which
again, cannot really be intelligible to you unless you avail
yourselves of the examinations which will be on file here and
available to you.

There are basically six devices that witnesses and lawyers
invoke to challenge or impede'you in your right to ask thesé

"proper and legal interrogatories," to use a New York phrase.3

3N.Y. Penal Law §215.51 (MﬁKinney 1975).




The first and most complex relates %o the whole question of
immunity, that Peter Richards4 has covered in detail. The
device is simply to challenge the effectiveness of the proce-
dure designed to protect the witneés' constitutional rights.
Clearly, a person cannot be compelled to testify against himself
without being given some kind of immuni-ty.5 Now, the immunity
given, the dimension of it, the quality of it, varies, of
course, with each jurisdiction. I should tell you that if you
want to see how complex, how absurdly complex a legal issue
can become in the unravelling case law of a state, look at the
case law of New York State from roughly 1955 to 1975, 20 years
of effort by the appellate courts to deal with the question

of immunity: whether immunity and its dimensions were ade-
guately conveyed to the witness before he testified; whether
the statutory requirements were complied with; whether he got
a transactional immunity broader than the prosecutor intended,
because the gquestions were imprecise, and the answers were broader
than the guesgtions, but were nonetheless still responsive.
These theoretical questions are particularly relevant to those
of you who are practicing in a state which still has a statu-
tory scheme whereby a witness must invoke his privilege to
trigger the immunity process. The most troublesome area in
the immunity field in New York has been the witness-target
distinction.6 When does a person move from the ambiguous and

4Mr{ Richards lectured on the subject of "Grand Jury and Immunity."
A recording of that lecture is on file with the Institute.

5See, e.g., Kastigar v. United States,406 U.S. 441 (1972).

6See, e.g., People v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 463, 189
N.Y.S.2d 166 (1959).
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neutral status of witness and become a target? When the
New York legislature wrote a statute7 that gives every witness
who does not sign a waiver automatic transactional immunity,
it rendered the witness-target distinction obsolete and meaning-
less. This has not prevented enterprising lawyers from
resurrecting the distinction in the guise of a Miranda issue.
Now, there is the basic rule that you are not obligated to give
a witness his Miranda warnings when he is in the grand jury,
even when he has become a "target," but there is a recent
case in New York that does require the prosecutor to advise the
witness of the definition of criminal contempt or perjury
if his testimony is approaching those areas.8

Before leaving the subject of immunity, thoroughly
reviewed by Mr. Richards, I want to repeat again my caution
about the scope of- your questioning. ¥ou obviously have to
be careful. If you ask questions that are broader than you
intend, you can effectively immunize that witness for crimes
for which you do not intend that he should receive immunity,9
So remember the dimensiqn of the immunity given in a trans~-
actional state is determined by the answers that are respon-
sively given, and not by the question. You have to be

exceedingly careful in phrasing your questions.

7N.Y. Crim. P. Law §190.40(2) (McKinney 1975).

8Giving warnings, however, is the better practice. See
United States v. Jacobs, 531 F.2d 87 (24 Cir. 1976). The
recent New York case is People v. Cutrone, 50 A.D.2d 838,
376 N.Y.S.2d 194, appeal dismissed, 40 N.Y.2d 988 (1976),
390 N.Y.S.2d4 928 (abated on defendant's death).

N.Y. Crim. P. Law §190.40(2) (McKinney 1975).
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Now, the second obstacle that is often raised by lawyers
and witnesses in terms of thwarting you in the ¢grand jury is

the "Gelbard"lo or, in New York, "Einhorn"ll

objection. Now:
as you all know, the decision in Gelbard allows a witness to
answer questions before a grand jury on the ground that the
questions are the product cof illegal eavesdropping. It does
not entitle that witness to a definitive disclosure as to whether
he has in fact been the subject of eavesdropping. He is entitled
to be advised that the questions are or are not based upon
illegal eavesdropping. This is normally done in court, by

a judge. That gives you an advantage. It does not tell the
witness that you have taps. It merely indicates that if you

do have taps, they were not unlawfully obtained. Now, of

- course, any of you who have examined witnesses under a grant

of immunity know how a wily organized crime figure may seek to
avoid giving definitive statements for fear that hié conversa-
tions have been recorded. If he gives definitive statements
that are contradicted by tapes, he is subject to prosecution
for perjury. If he gives ambiguous statements he might be
indicted for evasive contempt but,0f course, most seasoned
lawyers know that a contempt prosecution is extremely difficult
to build properly, is even more difficult to defend after the
indictment is returned, and then is ultimately very difficult
to persuade a jury to convict upon. So you can appreciate why

the Gelbard-Einhorn procedure is a critical advantage to the

examiner on this question of disclosing the basis of your questions.

lOGelbard v. United States 408 U.S. 41 (1972); see generally
Appendix F, Section II, infra.

Mpeople v. Einhorn 35 N.Y.2d 948,324 N.E.2d 551, 365 N.Y.S.2d
17T (1974).
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Now, very briefly I am going to indicate for those who
have never done it, how an Einhorn objection ought to be
handled. The witness will tell you that, "I have been ins-
tructed by my lawyer to ask whether there has been any elec-

tronic surveillance used against me."

And then you will say,

"I advise you that the gquestions on which you are about to

be examined are not the product of illegal eavesdropping.” He then
might say, "I've been instructed by my lawyer»to have a court
pass upon the issue." You then say, "Mr. Foreman, Mr. Steno-
grapher, let us proceed to the courtroom of the judge who is
supervising the grand jury." You then ask a recess and go to
court. You then tell the judge that you are here in the matter
of the recalcitrant witness, one Dominic Clam, that he is before
the first August 1976 grand jury, that the jury is present,
through its Foreman, Mr. John Q. Citizen, that the witﬁess,

Mr. Clam, his attorney, Mr. Baxter Street, are also present

in court. You tell his Honor that the grand jury is conducting
an investigation to determine whether certain crimes are being
committed, and then you enumerate them.  You tell the Court that
Mr. Clam has been granted immunity, and that he has refused to
answer legal and proper interrogatories, upon an assertion that
illegal electronic surveillance may have been used against him.
You then ask the judge to proceed with an ex parte in camera
discussion with you, the witness and his lawyer being excluded.
If there is eavesdropping, the judge is shown the warrant.

He need not be shown the underlying affidavits. You simply

advise the judge that there is an order, and you show the




judge the order. Of course, if there is no order and no tap
or bug you simply tell the judge that. But the judge ought
not then proceed to open Court and tell the lawyer that there
is no electronic surveillance, directing the witness to go
back and answer the question. The law does not require a judge
to do that. Basically, the judge comes back out, goes on the
bench, and he tells the wWitness to procéed to the 9rand jury.
answer the questions, that there is no illegal electronic
surveillance, that the witness has a legal obligation to perform
his obligations as a witness.l2
Now, the third obstacle that is often raised with respect
to challenging your right to ask questions in the grand jury
relates to the issue of right to counsel. Now as you know, the
status of the law in all jurisdictions, is that a witness clearly
has the right to the advice of a lawyer, while he is before the
~grand jury.13 He may not, however, have a lawyer present with
him in the grand jury and further, at least explicitly by case
law in New York, he may not repeatedly seek the advice of a
lawyer to obtain "mere tactical advice." Now that phrase was
used in a Court of Appeals case in New York, People v. Matthew

Tanniello .l 4

A witness should be advised that he has the following
rights with respect to consulting his attorney: number one,

if he has any question 'as to his legal status as immunized

12Compare with the federal procedure in the First and Eighth
Circuits. In re Lochiatto 497 F.2d 803 (dlst Cir. 1974). In
re Melickians 20 Crim. L. Rptr. 2383 (8th Circuit 1977).

13 See generally Appendix F 424 , infra. Campare Com. v. McCloskey, 443 Pa.
117, 277 A.2d 764 (1971).

1421 N.Y.2d 418, 235 N.E.2d 439 288 N.Y.S.2d 462 (1962).
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witness; number two, to satisfy himself with respect to the
relevancy of a particular guestion; and, number three,
establish whether particular information sought is legally
privileged, and therefore, wvhether a lawful predicate exists
for a refusal to answer.

Now, as you know, a matter of privilege is exceedingly
difficult to deal with if the witness in the grand jury is
himself a‘lawyer. Just very briefly, on the gquestion of privileges,
you know a privilege can be pierced or penetrated if you can
establish there was no form of professional relationship, if
the privilege was waived by disclosure of the communication
to a third party, or if the parties themselves, the client and
lawyer, were together involved in the commission of crime.15

It is important, ladies and gentlemen, that when you are
in the grand jury and the issue of counsel is raised that you
be conscious of the record, and repeatedly note for the record
the absences of the witness to consult with counsel. Always
obtain from the witness, when he comes back in, his acknowledge-
ment that he is satisfied with respect to the opportunity
given to consult with his lawyer. You are not allowed to ask
the witness what was said, of course. If he persists in his
refusal to answer a proper qgquecstion on advice of counsel,
take them up to Court and have the judge overrule the lawyer
and direct an answer. Now,that is basically the way in which

the right to counsel question comes up.

15See Appendix F, VIII-X, infra.
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While it is very frustrating to have a witness repeatedly
leave the chamber to get advice from his counsel, the better
rule if you anticipate returning an indictment against the
witness is to let him go. In spite of the delay you will be
in an infinitely better posture with the petit jury that hears
his trial for perjury or contempt, when you can demonstrate
quite clearly from the record that the witness indeed had ample
opportunity to obtain legal advice. On the other hand, if
you prevent the witness from seeing a lawyer, even if he abuses
the privilege, the argument will be tellingly made by coun-
sel for the defendant, "Here was an assistant district attorney,
or an assistant Attorney General, with three college degrees
and a command of the King's English, against my poor fellow
who barely made it through high school and who was not even
allowed to see his lawyer." It is much better to yield to the
harassment in the grand jury chamber and let him go. Do not
permit an issue of deprivation of counsel to exist in your
record.

Now, obviously, if it gets to the point where it is absolutely
outrageous then you may interrogate him as to what his purpose
for jo0ing is. And, by the way, in New York and I assume in the
other jurisdictions, you may ask him why he wants to go to see
his lawyer. You might say, "What is the purpose of that." If
he says, "I don't want to tell you," let him go. But very
often he will disclose his intention, and it will be ambiguous.
You have already advised him at the beginning of the proceedings
as to his status, so you'll say, "Néw do you have any questions

about your legal status, Mr. Clam?" If he says he does then
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you explain it, and make it as simple as possible, so you
eliminate the legal basis. "Now do you have any question with
respect to the relevancy of this question, after all, the grand
jury is investigating a homicide by a .38 caliber gunshot wound
and the question whether you possed a .38 caliber pistol

is relevant, isn't it, Mr. Clam?" And, of course, he is going to
say yes, and you eliminate that one. And the last one is, "Are
you suggesting there's a privileged relationship here?" And
the answer is no, then, "What is the basis of your going?"

Now, again, let him go, but always make sure that your record
is effective, because if the grand jury indicts for perjury

or contempt, you can flay that witness, as a defendant, by
arguing to the trial jury that this man demonstrably impeded,
and concealed relevant evidence from, the grand jury.

That is the core of the contempt; it is an obstruction of
justice; it is a concealment. The physical going out of the
chamber can be argued as a physical demonstration of that
obstruction. You see how much more effective it is than simply
relying on the questions and answers.

The fourth obstacle which you must be aware of in terms
of a challenge to questioning is a problem which is, I think,
limited to New York. This problem involves what we call the
"equivocal no" in New York testimonial crime.l6 This problem
has developed as a result of two cases litigated in New York,

People against Thomas Renaghanl7 and later People against

16See generally, G. Blakey and R. Goldstock, Theft and
Fencing: A Simulated Investigation, at 145-146 (1977).

1733 N.Y.2d 991, 309 N.E.2d4 425, 353 N.Y.S.2d 962 (1974).
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Neil Martin.18 Rasically, in New York and some other juris-

dictions, you must have a definite answer as a predicate for
perjury indictment. In other words, if a person says, "I don't
recall," "I don't remember,” "I think =o," "could be," "possibly,"
"who knows," that is not sufficiently definite or precise
testimony by the terms of the New York perjury law.

Now, there is a New York case which is dated about the
turn of the century which says it is appropriate to indict in
New York for perjury when a person says, "I don't remember."
In other words, the witness is alleged to have sworn falsely
with respect to the state of his recollection. The issue, of
course, is how one establishes two-witness proof directly to
contradict the witness's asserted mental state in the grand jury.
That case, though never explicitly overruled, has been effectively
overruled by a whole series of contempt cases which draw a
distinction in New York between the definite answer (perjury)
and the non-definite answer (evasive contempt).

On the federal side, as you know, the statement, "I don't
recall," or "I don't remember" can be the basis of perjury.
In pleading and practice, evasive testimony is perjurious and
not contemptuous. You have the Chapin case cited, and the
other situation, I think a little better known, is the Voloshen~
Sweig affair involving the Speaker of the House, Mr. McCormick.19
In my opinion, the New York rule is more logical and theoretically

consistent with requirements of pleading and proof, but the

1847 A.D.2d 883, 367 N.Y.S.2d 7 (lst Dept. 1975).

PUnited States v. Chapin, 515 F.2d 1274 (D.C. Cir. 1975). The
early New York case is People v. Doohy, 172 N.Y. 165, 64 N.E.
807 (1902). The sweig affair is reported as United States

v. Sweig, 441 F.2d4 114 (24 Cir.), cert. denied, 403 U.S. 932 (1971).
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federal rule is certainly simpler, and in the realm of the
practical, more desirable.

Now, on this question of the "equivocal no" in New York,
I do want to tell you very briefly about the Renaghan case to
illustrate this problem in New York &nd in other jurisdictions
where there is a requirement for you to get definite testimony
for perjury. Thomas Renaghan, a high police official, was asked
a very simple question: had he communicated certain informa-
tion to a middle man for ultimate transmission to a racketeer?
The investigation involved the promotion of another police
officer to a very sensitive unit in the police department,
arguably at the request of a notorious gangster. There was
a very gtrong inferrential suggestion from other testimony
that this nmiddle man had advised the racketeer that the promotion
would be made. To the question put to him, Renaghan gave an
unequivocal answer. He said, "No, I did not." The prosecutor
could not seek an indictment for perjury even though he
believed the witness was lying, because there was no wiretap
proof on the particular question and there was no other basis
to satisfy the two-witness rule. Accordingly, Renaghan was
further examined on the point and he then equivocated, bhacking
off the definite "no," giving an equivocal "I don't remember,
I don't know, pbssibly, could be" testimony. The appellate
division opinion,20 sustained by the court of appeals, held
that once Renaghan gave that definite "no" he had satisfied

his obligation as a witness and the prosecutor should have been

20po0ple v. Renaghan, 40 A.D.2d 150, 338 N.Y.S.2d 125 (lst Dept.
1973) . aff'd, 33 N.Y.2d 991, 309 N.E.2d 425, 353 N.Y.S.2d
962 (1974) .
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satisfied with this and gone on to something else, that it was
the impetus of the prosecutor's questions which caused the doubt,
and accordingly, the prosecutor in a very subtle and ambigﬁous
way had undermined what was definite and final testimony.

The Neil Martin case, which grew out of the same investi-

gation, was litigated thereafter, and the court, the same
appellate division tha£ decided the Renaghan case, seemed to
modify the "equivocal no" rule. 1In Martin, the court said, in
effect, if on the entire record it is clear that a pattern

of sophisticated evasion--which, by the way, is the interesting
language used by the minority in the Renaghan decision in the
court of appeals--a pattern of sophisticated evasion to use
definite answers and then back off of them is manifest from

the record, then you may proceed with a criminal contempt
indictment. Now, appreciate why it is critical, in terms of the
tactics, to have an understanding, a sophisticated, practica;
understanding of what this distinction is. Obviously, you want
this witness as a potential witness; you want his testimony.
This is why you have given him immunity; you are not there for
merely intelligence-gathering purposes. If the man gives an
unequivocal no on page 10, and he gives a yes on page 20,

and he gives an "I don't know, maybe, or could be," on 15 other
pages, he has effectively defeated you. Why? Because he

has vitiated the total impact and value of his testimony.

If you call him as a witness at the trial of someone else, the
defense lawyer will demonstrate that this man has utterly no
credibility. And that is the implicit rationale of the Martin

decision. And of course the problem with contempt and perjury,
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as I'1l get to in a few minutes, is that the courts are ex-
traordinarily sensitive to the fairness issue, which is
something that is very critical to understand and deal with.

Another point on the so-called "equivocal no" in New York--
and this is true also in any jurisdiction where there is
distinction between perjury and contempt--please understand,
that when the grand jury indicts for contempt in New York and
in most jurisdictions, you may not prove contempt by extrinsic
evidence. In other words, the only basis on which you can ask a
trial jury to conclude that the witness' testimony was so
evasive, equivocal, and manifestly false as to amount to no
answer at all or to an answer in form as opposed to fact--
the only basis on which you could prove that is the record oﬁ
the witness' testimony before the grand jury.

Extrinsic proof is, of course, admissible in a perjury
prosecution, and unless it is perjury by inconsistant state-
ments, which is in the nature of criminal contempt; you must
prove your case by extrinsic proof. Indeed,you must show two-
witness proof orsas the outline indicates to you, one witness
and some strongly corroborative evidence. 1In fact,there are
some cases that suggest circumstantial and inferential evidence
can support the missing witness in the two-witness rule

situation.21

The next obstacle that is less of a problem, but which is
sometimes raised to impede your guestioning, and I just wanted

to allude to it, is the question of jurisdiction. You may

21See, e.g., People v. Lee, 34 N.Y.2d 884, 316 N.E.2d 715, 359
N.Y.5.2d 280 (1974).
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not base a perjury or contempt prosecution on an examination
taken in the grand jury that did not have jurisdiction over the
putative criminal conduct under investigation. Now, this
becomes exceedingly difficult in places like New York
where there is a special prosecutor, whose authority is limited
by executive order. The special proseéutor's jurisdiction might
not warrant him to be in the grand jury in the first place.
Or, it might warrant him to be in the grand jury on investigative
jur? .. . +tional grounds, but not with indictable jurisdiction.
All - need show to support the materiality or the relevancy
in the perjury or contempt indictment is that the grand jury
had investigative jurisdiction. What I mean by that is, the
grand jury must have been investigating the crime, and its
investigative theory must encompass some arguable crime within
the jurisdiction. So hence, if you call somebody who is
a witness to an event in Saratoga, a horse race, and you are
investigating a fix of a horse race as it effects betting at the
OTB windows in Grand Central Station, you may call that witness
from Saratoga, you may ask him questions about his activities
in Saratoga, and if you can show there is a conspiratorial
link in or effecting Manhattan, or you can show there is acces-
sorial conduct in Manhattan, or you can show there is a viable
theory of such connective legal tissue, then you have the
investigative jurisdiction, and any perjury or contempt
indictments will be well-founded jurisdictionally.

Finally, in the sixth area of challenges to your right
to proceed, we have the major one, prosecutorial misconduct.
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Now, if you look at the indictments in most of the cases that

you've been given in your contempt and perjury brief, you will

22 25

see names like Ward, Dunleavy,23 Zincand,24 and Ianniello.

Most of these cases involve challenges of one kind or another,
to the prosecutor's fairness. There is basically divided
authority now on whether a prosecutor's motives are germane

in terms of an attack on a perjury indictment. Nickels,26

the leading case on the point, holds that a prosecutor's motive

is irrelevant, but other cases, including Cunningham27 seem

to hold otherwise. The jury may, of course, consider the
overall conduct of the interrogation in the grand jury, to
determine whether the prosecutor's methods affected the
witness' ability to give clear and sensible answers. If a
defendant can establish at his trial that the prosecutor's
methods of interrogation were repugnant, the jury may decide
the facutal issue of lack of criminal intent in favor of the
defendant, and the indictment may fail. So as a practical
matter, you must proceed upon the assumption that the motive
of the prosecutor is probably subject to attack at the motion

stage, and is always a jury issue at the trial, as are his methods.

2237 App. Div.2d 174, 323 N.Y.S.2d (lst Dep't 1971).

2341 app. Div.2d 717, 341 N.Y.S.2d 500 (lst Dep't), aff'd
33 N.Y.2d 573, 301 N.E.2d 432, 347 N.Y.S.2d 448 (19737.

2441 npp. Div.2d 717, 341 N.Y.S.2d 500 (lst Dep't), aff'd
33 N.Y.2d 573, 301 N.E.2d 432, 347 N.Y.S.2d 448 (1973).

2551 N.v.2d 418, 235 N.E.2d 439, 288 N.Y.S.2d 462 (1968).
26500 .24 1173 (7th Cir. 1974).

2TMatter of Cunningham v. Nadjari, 39 N.Y.2d 314, 347 N.E.2d . -
915, 383 N.Y.5.2d 590 (1976).

19




I obviously urge upon you a very sensitive understanding
that if you do abuse a witness in the grand jury, if you
ridicule him, if you ask patently unfair gquestions, if you
recite portions of the record to him, "Oh, Mr. Witness,
yesterday you testified to such-and-such," and your recitation
of what he testified to is slightly off-center, a defense
lawyer will say, "This was a public official who was out for
a scalp. This is a fellow who was looking to hang my client,
and indeed he has successfully done so. Look at these unfair
guestions, look at the double entendre, look at the sarcasm."

The witness very often will say, one who's been well-
schooled, "No need to shout at me, Mr. D.A." If you have
shouted, don't try and conceal it by saying, "I'm not shouting,"
because the grand jurors will not accept it. Further, it's
a lie. If you have been shouting, apologize: "I'm very
sorry." 1If, for instance, you are working in a grand jury
chamber that faces out on a very busy street, you might mention
for the record that the windows are qpen, and the
traffic noise makes it difficult to hear, "But I will indeed
modulate my voice if it makes you uncomfortable," that sort
of thing.

What you must do, though, and I really think that this is
the critical point, you must be scrupulously fair'with the
witness. You have to understand what it is like to be a witness
in a grand jury chamber, facing twenty~three people. You have
got to understand what that is, the tension, the stress. And
if you understand that, if you are sensitive to it, you will
approach these problems with a degree of fairness which will
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support an indictment if an indictment is warranted.

Finally, in the prosccutorial misconduct area, there has
been a serious problem litigated in a lot of these cases which
you have studied, the need to confront a witness verging on
perjured or contemptuous testimony with documentary evidence.
A witness says, "I don't rccall whether I told X to carry a
loaded gun. I don't recall that," or "I never told X to carry

a gun," and you have him on tape saying to X, "Hey, you better
carry a loaded gun." Query: is it an obligation of a prosecutor
to an immunized witness, when he denies or says he does not
recall, to refresh his recollection by playing the tape? And
then, after saying, "Is that your voice?" 1f he says, "Yes,

I said it but I was only kidding," or "I was trying to amuse
him,"™ you are out of the ball park. He has effectively admitted
he made the statement. He is giving you an unequivédcal answer,
and he is telling the truth, so he cannot be indicted for
perjury. And he cannot be indicted for criminal contempt,
because another aspect of this contemp£ law is you cannot

28 In other woxds,

indict for what is called an Aesop's Fable.
if a person comes in and he 1is confronted with fifteen obser-
vations that establish he carries a wager list as part of

a gambling operation, and he tells you that it was his laundry
list, and he was conferring with these people with respect to
his lauﬁdry, he has given a definite, responsive answer to

is in no way evasive. Absent proof of perjury, such testimony

is not actionable as contumacious.

83ut see, People v. Tilotta, 84 Misc.2d 170, ‘375 N.Y.S.2d
247, (Sup. CE. Kings County 1975).
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Of course, relentless interroyation of Aesop's Fable
witnesses often causes vital changes in their position.
Often, inconsistent statements are sworn to, which if mutually
exclusive, are actionable as perjured testimony. With respect
to the meaning of statements made, this is more easily handled.
What you do in such a situation, if you have a transcript,
is you get the witness to commit himself on portions of the
conversation and he will invariably give you statements which
are inconsistent with subsequent portions of the conversation.
If you are careful enough with respect to giving him, by degree,
the substance of the conversation, he will have no way rationally
to connect his made-up story with the chapter and verse of
what the conversation was. But remember, if a person gives
a definitive answer, "Was this slip a gambling slip?" "No
it was a laundry list." "Well, look at it, what is this
notation?" And he gives an answer plausible on its face, the
law is, an Aesop's Fable may not be the basis for criminal
contempt, because the core of a criminal contempt is the refusal
of a witness to give an answer. ©Now, the argument, of course,
is--well, he's really not giving us an answer, he's lying. And

the counter-argument to that is--if he's lying indict him for

perjury. So you see how the conceptual problem of dealing
with testimonial crimes repeatedly manifests itself.
Now, on the question of confrontation with evidence, ydu

are under no obligation to confront the witness in a perjury

2gFor an example of this phenomenon, see G. Blakey and R.
Goldstock, Theft and Fencing: A Simulated Investigation, at
135-36 (1977).
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case, with particular items of evidence, particularly where

the witness concedes that his memory does not need refreshing.
In those circumstances, you clearly do not have to confront the
person with your documentary proof, as a matter of fairness,
because the obvious answer is that the person will conform

his testimony to what the truth is. However, there is the case
where a person says, "I would like my £ecollection refreshed,
do you have anything to refresh my recollection?" That

is exceedingly difficult to deal with, with a lot of juries.
Jurors will say, "Well for heaven's sake, if they had the
wiretap and they wanted his testimony as a witness, why didn't
they play the tapes for him?"

Now, as a practical matter, I think the generally sound
procedure is to play the tapes for a person, if the conver-
sations are substantial; let the witness explain without contradic-
tions, equivocations, and evasions, the meaning of the conversation.
Because, you see, once jurors in a trial hear that not only did
you tell the witness in substance what he said, but you played
the tapes of his own voice, and he still insisted he couldn't
remember what the conversation was about, then you are going
to get a conviction for criminal contempt. And you are going to
be effective and successful in your argument because as a
practical matter, everybody knows once they hear the full
context of a conversation thait the context evokes circumstances
and those circumstances cvoke more circumstances. Remember
when you talk to people and question them in the grand jury
always ask them, "Give us the substance, give us the core, give
us the context. No, we don't want exact words."
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That's another play they will use. They will say, "I
can't remember exactly what was said." The answer is, the grand
Jjury doesn't want precise detail; the grand jury doesn't expect
that the human mind is capable, computer-like, of recording
word after word. "Rather we want the substance of it, Mr.
Witness, we want the core of it." Now,you need not confront
a witness with tapes of documentation if a perjury prosecution

30 Remember, however,

is mandated by the duty of the grand Ijury.
that juries are very reluctant to convict a man of criminal
contempt, or even perjuryr, if the events on which he is examined
occured, say, five years ago. If they occurred last weeksyou
generally are in a much better position with a jury. Of course,
if the subject of the questioning is an underworld contract
to murder, even a ten-year time lapse might not bother a jury.
Those are some legal problems that may be raised in connec-
tion with the manner in which you have conducted your proceedings.
Now, let's talk about preparing for the witness. The
very first thing you must do in terms of your grand jury
examination of a potentially hostile or recalcitrant witness
is you must decide what your goals are. You must decide whether
you want to neutralize this person with respect to potential
testimony on the other side, or whether he is going to be a
potential defendant, in the sense that he is an individual

about whom, because of his background, you can make a viable

prediction that he is going to be hostile to you. Obviously,

30United States v. DelToro, 513 F.2d 656 (2nd Cir. 1975).
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your manner of approaching a witness will be substantially
different if he is going to be a hostile witness. For instance,
if you called him into your office first and asked him whether
he would be willing to answer questions andhe, in effect, toid
you no, if he'll fight your subpoenas, if he has a long criminal
record, if he's done time for contempt of court before--these
factors tend to persuade you that you had better go in there
forewarned that you are going to the mat with this witness.

As a practical matter, you have to know what ammunition you can
fire in a grand jury context to demonstrate to the grand jury,
if appropriate, that this person is concealing, he's thwarting,
he's impeding, he's obstructing. So the first goal is to size
him up in terms of what his status is going to be.

The second issue is what is the witness' relationship to
other witnesses. Now,clearly, and this ties in with what Mr.
Richards said this morning about the immunity decision, you have
got to consider the effect of your putting gquestions to witness X
vis-a-vis the later calling of witness Y. Because if X and Y
are in a conspiracy X is going to walk out of that grand jury
chamber and he is going to tell Y, "They know this, this, and
this. This is what they'rxe going to ask you about. I think
they had a tap on the Madison Street Social Club, and from the
questions, I can tell certainly it was as early as May 10, 1974,
and my God, it went as late as May 15, of '75." So consider,
if yvou will, the relationship of witness to other witnesses,
because it is a form of disclosure.

Lawyers very rarely recommend to their clients that they
simply clam up and say, "i refuse to answer," and simply go
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into the slammer. What some of them do now is they advise

their clients--I do not want to suggest that all lawyers who
represent hostile witnesses are quite this devious, but some

are, I am sure all you know that some are certainly not above
telling them--simply say, "I don't remember--I don't recall."”

"That way you have the appearance of cooperating and you will

find out what their evidence is by the questions." This is a reason
why many witnesses run out to see their lawyers, even after

you've given them the advice; they do so on the ground that

this is a good discovery procedure.

Thirdly, consider the likely posture of your witness,
psychologically. Understand that the ignorant witness is the
most difficult to deal with in terms of making a demonstrable
record of perjury or contempt. If the witness is dumb, frankly,
you are not going to have a very gd>od shot at making a case,
where the case deserves to be made. Even if you believe tﬁat he
deserves to be prosecuted, the record is going to be riddled
with unavoidable confusions, particularly if the subject
matter of the interrogation is complex.

If a witness is arrogants you will have the best record,
because remember the core of these crimes is impeding, obstruct-
ing, concealing. Arrogance is a red flag you can point out to

the jury. In the Matthew Ianniello31 case the very first

guestion he was asked was, "Did you have a meeting with the
deputy police inspector last week," and Ianniello responded,

"I can't even remember what I had for breakfast this morning."

3171 N.Y.2d 418, 235 N.E.2d 439, 288 N.Y.S.2d 462 (1968).
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Now, that statement at the very outset of the grand jury
proceedings was used at the trial most effectively as the
emblem, the flag that this witness flew in terms of that
proceeding, and by his colors you shall know him.

So when you get the arrogant witness, please do not rise
to his bait, do not trade sarcasm for sarcasm. Take it to
your best advantage. Show elaborate courtesy. Painstakingly
advise him that,"These ladies and gentlemen have been laboring
here, for all of these months, and they're entitled to your
testimony, now, Mr. Ianniello, and may we please have a
definite answer." "Sir," "please," "Mr.", not last names,
not contemptuous references, but elaborate courtesy. The
arrogant witness is the best witness in this kind of a case.

The middle ground is the accommodating witness.. Now, the
accommodating witness will be desperate to show you that he
is desirous of helping. So he will commit himself to trivial
details. And, of course, what you do is you play on those
trivial details. You get him to concede,yes,hé remembers
this fact, and yes, he remembers that fact, and yes, he remembers
another fact. And maybe you do it with the hop, skip, and
jump techniquer where he is not quite aware of the drift of
your questions. And then you aggregate his concessions
and you show every conceivable trivial fact about this

meeting he had admitted toj he remembers it was at a particular

. restaurant; he remembers it was for breakfast} he remembers

it was 8:10 in the morning;, he rcmembers who was there; he
remembers how he met these people;, how he went in with them,
but he cannot remember what was said! Now, that kind of
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aggregate concession is an extraordinarily helpful one in
terms of dealing with the common sense argument to jurors
when you get to the trial that he was volunteering trivia
and concealing substance.

Consider, number four, the subpoena impact. Always
understand, that if you issue a subpoena, or you issue a wiretap
notice, during a grand jury proceeding, and you have wiretaps
up, you are very likely to get discussions with respect to
the grand jury subpoena or tap notice. If you are lucky
you might even get discussions involving obstruction of the
grand jury, as indeed has been the situation in a number of
cases in New York.

The next issue really gets down to what I was talking
about before--hard work. In order to prepare effectively
for a witness, you have to do two things. You have to prepare
what we call a synopsis of proof, based upon the physical
observations, bugs, or wiretaps, which are really, I think,
critical in terms of making good contempt and perjury cases.
Before you go into the grandvjury, indeed probably, as Mr.
Richards suggested this morning, even before you decide to
immunize anyone, you should have set out the precise details
of every fact--I don't care whether it's trivial or not--
that you can prove, that you can use to refresh your witness'
recollections. You have the dates, you have the source of
statements, you have the time, and you have the remarks.
Particularly, you have the specific words of an overheard.

32

You will see in the Detective Keeley indictment that this

32Appendix B.
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was a significant factor. He was observed in a bar, Manny

Wolfe's Chop House in Manhattan, talking to a notorious racketeer.

Detectives obtained three overheards which were very effectively

used by the prosecutor in the grand jury. There was no
wiretapping, just fragments of a conversation. All that was
heard from the racketeer was that he was "going to put up

the money." Keeley was examined as to what was meant by that
and,of course, he spun a little story about how the money was
for a stock deal, and he was caught in a contradiction. And
it was really a very effective piece of cross-examination.
You cannot be effective in a grand jury setting without a
command of the precise language in the proof. If you recite
for somebody a statement which he allegedly made and if it is
even tangentially imprecise, you are dead; They are going

to say, why didn't the prosecutor quote him accurately.

If he had quoted him accurately, he would have remembered.

So do not put yourself in the position of going in unprepared.
Get your synopsis of the proof. Have it set out.

The next step is to make your grand jury agenda. Now,

I am going to leave the synOpsis33 and the grand jury agenda34

for this particular witness, a Detective Keeley, who was
indicted for one count of perjury and four counts of criminal
contempt, and you will see, if you look at this document,
that the examination of John Keeley in the grand jury is

broken down into, first of all, areas of inquiry. He has

33Appendix A, Section I.

34Appendix A, Section II.
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been under investigation for a year and you have him in three
compromising situations so as a practical matter you divide
your interrogation into those three areas. You say we are
going to have the Forlano meet; we are going to have the
Renaghan meet; we are going to have the XYZ homicide
discussion-—those three things. So you flesh those out in
your mind, and you say, nowr which one should I ask him about
first? What about the consideration of refreshing a witness'
recollection? How can we orchestrate the questions to show
a kind of gathering awareness on the part of the grand jury,
which will set him at odds and expose his hostility, cause
him to display the classic marks of the evasive witness, for
instance, the "deflective answer."

Ianiello35 was really flayed at the trial with his constant
answers to questions that were ever so slightly changed in
the predicate. For instancer the question was, "Did you speak
to Sergeant O'Shea on such and such a date?" and his answer
would be, "I don't think I have seen Sergeant O'Shea for the
last six months." That is not an answer to the guestion.

"speak."” It is a telephone conversation,

The question is
it's not "see." And as a practical matter you can argue to
the trial jury, "You can see, ladies and gentlement, what this
witness was doing." You can demonstrate, you can show his
pattern of behavior. You can show his habits of response.

And believe me it is not done by sheer brilliance or fabulous

command of language, it is done by work. It is done by what

Learned Hand called, "the intolerable labor of thought."
35

See, page 24, supra.

panhusev
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You have to sit downi you have to spend hours preparing
these things. You cannot do it by going in there off the
top of your head and dazzling this fellow or this woman,
whoever it might be, with questions of penetrating brilliance.
It cannot be done. It has to be done systematically. So
get your arcas of inquiry first.

The next thing you do is you find out your primary ques-
tions. You have a mental draft of the indictment in your mind.
Yousay this fellow is going to thwart me. Now, again; if
he doesn't thwart you, fine. Justice is .served; he's done
his duty. But if it is warranted, be prepared that the
witness is going to impede you, 1s going to thwart you, is
going to conceal and obstruct. Draw the indictment in your
mind. Make the mental note as to how many counts. What
would the counus be?

There is an indictment here of the prize fighter, Frankie
DePavla.36 He was observed taking a sum of money in a
restaurant the very night that he took a dive in a bout in
Madison Square Garden. When he went to the coat check room,
he was overheard to say, "Never mind, I'll pick it up. I
really made a score." And he took cut a wad of bills. The
key factual matter was that the purse was not paid until the
next day. He was knocked out in the first round and there
was very great speculation that the fight had been fixed.
DePaula was subpocnaed and immunized. The target was a major
racketeer who had bribed him and who was later indicted.

The prosecutor in the case decided the key angle of all of

AN b bt < e b
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these guestions had to be that moment at that check-out
counter. Everything had to be orchestrated to that. He did
not go to it right away. What he did was develop a search

of the fighter's knowledge of the racketeer, then the prelim-
inary training for the bout, than a series of meetings in New
York, then the bout itself, then the post-bout party.

In summary, the first thing is your synopsis of the proof,
then your agenda, then your areas of inquiry, then your
primary questions, and finally ancillary gqguestions. What is
an ancillary question? A few days prior to his appearance
in front of the grand jury, Ianniello went to a precinct house
in Manhattan and made an inquiry about a certain underworld
figure then in custody. It was at least implicit that
Tanniello tried to intercede at the station house to get him
bailed. He was asked about that in the grand jury. It did
not form a basis for the indictment, but it was used at trial
very effectively because he claimed he couldn't even remember
what he héd done two or three days before his grand jury
appearance. So remember the use of the ancillary gquestion.

It might not be the jugular vein item, but it can demonstrate
again that, @all right, maybe he claimed he could not remember,
six months ago, or three months ago--somethimes these grand
jury investigations go for a year; sometimes you're dealing
with a tap that was had eighteen months prior--but what if
you could show as a result of the grand jury that he went
immediately from the grand jury chamber--you have him tailed--
and he went from the grand jury chamber to confer with the
person who he was questioned about in the grand jury. And
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then he's called back the next day, and he is asked, and he
hedges, and he equivocates. le doesn't know whether the

place is still bugged. You.are home free, because you are
showing obstruction about an incident which occurred

within a few days, or a day. So always remember, the ancillary
questions can be very helpful.

Now, advice to the witness. When he comes in, tell him,
number one, he is an immunized witness or a witness under a
waiver, and explain to him his legal status. Number two,
his right to counsel. Tell him explicitly what it involves
and do it in plain ordinary language. Number three, the
scope of the investigation. You must do that because remember,
he has to be satisfied the questions are material, proper,
relevant. Four, advise about the law of perjury and contempt.
Do not do it in a threatening manner. Simply say, "Mr. Witness,
now it is my obligation to advise you that though you have
immunity from prosecution for any crimes you might testify
about, you may nonetheless be prosecuted for perjury or
contempt." Now the advice on the contempt is critical be~
cause you must tell him what evasive contempt is. You have
to give him an example. "You know, Mr. Witness, suppose we
asked you, 'Were you married last week,' and you said, 'I
don't remember.' Now,'Mr. Witneés, you agree, do you not,
that if a witness were to say that hypothetically, he would
really be saying, 'I don't wapt to answer your question.' In
other words, Mr. Witness, sometimes when people do not wish
to disclose information they say, 'I don't remember.'" "Oh
yes, I understand that." "You under;tandkthat from your
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everyday life, don't you, Mr., Witness?" So you get on the
record the fact that he understands through a very simple

example what the core allegation is in a contempt case, an

evasive contempt case. Finally, as I have already indicated,

you do not have to give Miranda warnings.37

Now, what about the techniques of examination? I would
like to talk at length about language and psychology.
That is obviously central to this whole subject, but we
do not have sufficient time.

The second thing to remember is consciousness of
the record, particularly in contempts. You must, please,
appreciate that everything you do is being taken down.
Please attend yourself to what you say, be exceedingly
careful about it. Do not, however, be straight-jacketed
by formalistic questioning. Get into a good ebb and flow
of conversation with the witness. Remember, always, have
it as a conversation, try and get away from the Q and 2.
Get involved in the thoughts being conveyed, one to the
other. More important than anything else, listen, please
listen, to the answers. Most lawyers do not listen to the
answers; they are thinking of the next gquestion they want
tn ask. So listen to fhe answers, you are pot going to
the races on this thing. Take your time, listen to the
answers. Be ready to seize upon an inconsistency, an am-

biguity; listen to the answers.

37United States v. Mandujano, 425 U.S. 564 (1976) (plurality
opinion).
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Thirdly, the tone is very critical. Number one, the
witness' tone may establish hostility to the grand jury
examiner. Your tone must establish your fairness. Number

n

two, always "the grand jury wishes to know,” and never the
D.A. Do not personalize; you are there on behalf of the
community. Tell him that. When that comes out in the minutes,
and the trial jury is sitting there, they are going to say
to themselves, "That grand jury was just like us, just
trying to discharge their duty." So it is always the grand
jury, never the D.A. As I have said carlier, sarcasm,
opinion, and cheap shots are out. They will come back and they
will be hung around your neck like an albatross if you use
them. And you can succeed without them.

Now, probably the most critical phase of this technique,
the guestions. There's been more ink spilled in this field
of law, over imprecise questions,38 than anyVof us would care
to admit. It is very embarrassing for us who all take pride
in ourselves as lawyers. When you read some of tﬁese records,
they would make a strong man weep. The simple rules are these.
Number one, short simple guestions, use plain language.
Number two, no multiple predicate guestions. You cannot
base a perjury count on a double predicate quesfion. In other»
words, you ask two things in your question. Ask simple short
questions. Do not multiply the predicates. Number three,
do not use conclusory terms. Do not say, "Did so-aﬁd—so

threaten you?" Thrcaten is a concluscory term. Ask, "Dbid
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HBsee generally, G. Blakey and R. Goldstock, Theft and Fencing: A Simulated

Investigation, at 147-157 (1976).
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so-and-so state to you that, did so-and~so say that." Do

not use words like threaten, because again somebody can attack
an indictment based on such state of mind language. As you
know from your reading, the Supreme Court39 has said it is

the obligation of the lawyer, the government lawyer, to ask
clear, precise questions to flush out the truth, to be aggressive,
but not to be ambiguous, not to be trying to achieve too

much at once. Do not use words like "messenger." Do not

say, "Did you send a messenger?" "Did you send this person

to this point?" Get an answer to that, "Did you give him

a document to bring from A to B." Do not use terms like

"threatened" and "messenger." Four, do not use legal terms.

Do not use the phrase guid pro quo or any other such phrase.

The defendant can argue later, "What's this guid pro quo

stuff?" And as a practical matter, the trial jury would be
sympathetic. Precision: say what you mean. Five, repetition
and relentless pursuit of the truthare essential. This is
something that you ought not to be ashamed of. If you read
these records of, particularly Mr. Scotti,40 you will see
that many times he will say in the record, "Now ladies, and
gentlemen, I apologize that this is exceedingly repititious,
but I have an obligation to get a definite answer." So be
aggressive. Go in there and follow the object you have in

mind here. The object in mind is to get the facts; now you

39United States v. Bronston, 409 U.S. 352, 362 (1972).

4OAlfred J. Scotti, formerly Chief Assistant District Attorney
in charge of the Rackets Bureau, New York County.
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have got to be aggressive, obviously appreciating that you
are restrained by what the cases say you can and cannot do
there.

Genuine or feigned lack of memory is,of course, the
paradigm problem in criminal contempt cases. Number one, go
from the general to the specific, in both the time framé and'
the fact frame. Two, understand the probative value of recent
as opposed to remote faulty memory, as in the Ianniello
station house matter. Thrce, always repeat in the grand jury
record, "In an effort to stimulate your recollection, Mr.
Witness, let me tell you this or let me read to you that."
Four, if you have tapes, put in the observation'data first,
give him that information, than read from the transcripts
if you have his conversation, then give him the transcript,
and then play him the tapes. Now,don't just go and play him
the tapes, because if you do the three preliminary stages
first, you can argue to the trial jury. "You can see how the
grand jury labored systematically to refresh this man's re-
collection.” ©Now, anybody, if you read from a transcript,
can be expected to give you, assuming you are not talking
about an event ten years ago, definite responses.

The second factor is, is it a ﬁnique experience? If you
are examining a police officer before the grand jury, yoﬁ

have him on the horns of a dilemma. You are asking him about

a bribe, "Now have you cver taken a bribe, bfficer?“ “Oh,‘
never." “So if somcone offered you a bribe it would be

unigue." "Absolutely." "In fact, you would havévan opbli~
gation to report that wouldn't you?" "You'ie apsolutely right."
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"And in addition to that you probably should have arrested
him on the spot." "No question about it." "Did it happen?"
"Gee, I don't remember." Now, effectively, you cannot expect
somebody to remember an event that was trivial. What you have
to do is you have to make it, as I say a waving banner, in the
man's mental history. And that is what you do in the system-
atic refreshing of recollection. And, by the way, you cannot
do this unless you've done what I've said before. Conferred
with your detective, spent hours working up an agenda, and a
framework.

Now, also, be aware of the appearance of answering. For
instance; Ianniello was asked, "From whom did you learn an
investigation was in progress?" He said, "Oh I heard about
it in the streets, bits and pieces." The answer to that is,
"1ook, we're not interested in rumor in the street; we're not
interested in assumptions; that's not evidence. Could be,
maybe, possibly, that's not evidence in a court of law. Who
gave you that information?" "Well, gee, I heard about it
in the streets." "That's not an answer." So he's giving the
appearance of giving an answer you see, but it is not legal
evidence. So do not be satisfied with it. Press him, push
him, be aggressive. Hypothetical questions are permissable,
but only to establish impact on memory. Do not generally

get involved in hypothetical questions. It confuses the record

Tkand the witness can demonstrably show that maybe he was confused.

Codes and their use. You can have terrific fun, and score

great points with codes. We have one in one of these indictments.

4lSee, Appendix C.
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Willie Flay goets on the phone and he says, "That guy, the

grey-haired guy, is going to that place for that thing." The

questioner says to him, "What were you talking about?"” and

then he gives a ludicrous explanation. And then the next

cuestion is, "Well, why didn't you use his name?" Answer:

"Well, gee, we always talk that way." And then you establish

that there is a code here. - Don't you see how valuable that is,

probatively? Because you go to the trial jury and say, "He

was obstructing, impairing, and concealing." And there's the

code right there! Get him to admit that it is a code. Ask

him, does he talk this way normally? It can be very effectively

used to establish guilty intent with respect to concealment.
Establish contrary facts of a lifetime. If the person

says that he does not remember if the incident is unigue,

establish that this is the only time in his whole life that

he has functioned in this particular way. Remember that

there is a need to confirm seemingly harmless details. Remembertn

that there is a fear of taps in connection with perjury !

prosecutions. Recmember that the deflected question'is an

extremely effective device in terms of summing up to a jury,

or examining a witness, later, if he takes the stand. Remember

that a trip to the judge for a directibn, can be very helpful.

Because if the defense at the trial is that you were a brow

beater, that you abused the particular witness, if you can

show that you went up to a judge and had the judge direct him

to answer, then you invoke the impartiality and the solemnity

of the court.
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Always focus the questions; always underscore £he grudgihg
character of the answers. Remember credibility is the critical
factor. Remember, also, if you are examining a witness with
another assistant, expect what we call in our jurisdiction the
"star chamber" defense. If you have a couple of assistant
district attorneys in there, the defense lawyers get up and they
say, "Oh my poor fellow was brutally man-handled by several
lawyers." That is to be avoided. Try not to'have more than
one person asking the gquestions.

Also, the "allegro" defense. As you know,."allegro" in
music means very rapidly. There is a problem in many contempt
and perjury records of dashes in the record. The witness
“interrupts the prosecutor and vice versa. Please, let the
witness respond, and you don't ask the next question until
he has completely responded. If he interrupts you say, "Now,
Mr. Witness, I really would ask you to please stop interrupting
me and let me finish the question." If there are fifty~five
dashes in the record, it is very difficult to justify that.

Finally, and this is really the last thing I want to tell
you. Make the witness agree. Here is what I think you really
ought to take away from this today on this subject if nothing
else, other than the objective obligation to be fair and
aggressive at the same time. Make the witness agree that a
particular answer is ridiculous. Make him agree to that; he
will. If you press him he'll say, "Yes, I think it does sound
pretty ridiculous. Make him agree that the D.A. has been fair;
many times they will, because they don't want the appearance

of hostility to the government, so they will agree that you
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were fair. Make him agree he is concerned about perjury.
Ianniello did that in his record. Make him agree that the

D.A. has a duty to be aggressive. "You understand, Mr. Witness,

that it is my job to do this, and I hope yocu are not uncomfortable;“

"Oh yes, Mr. D.A., I agree." Make him agree that there are
serious crimes under investigation. Make him agree to the
relevancy of your questions; in other words, make him understand
and concede that all of these questions are germane to the
grand jury record. |

Finally, if you can do it in the perjury case, help
yourself enormously by getting him to admit his memory does not
need to be refreshed. Because then you can stop. If he says,.
"That's my answer, I don't nced to be refreshed anymore, that's
it." Then you don't have to confront him with anything else.

In summary, I have gone over a lot of these points too
rapidly. I would urge you if you have some time, to go over
these documents and see how effective chsséexamination of
a hostile witness in the grand jury can bring forth very good
results.

Thank you for your attention.
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APPENDIX A

Section I

GRAND JURY BEXANINATION
OoF

DETECTIVE JOHN J. KEELEY

Age: 40 years old

Married

Appointed: June 1, 1954

Rank: 2nd Grade (February 2, 1966)

Residence: 97 Capt. Shankey Drive
Garnersville, N.Y. (Rockland Co.) (as of April 6,

hssignments: 9/1/54 Tenp. 25 Pct.
1/21/55 Disc. .
1/21/55 Patrol 28 Pct.
6/15/56 Temp. 47 Pct.
7/1/56 Patrol 47 Pct.
9/28/58 CIB (DD)
6/24/61 34 Sguad
6/16/64 MN Homicide
6/6/66 19 Squad
9/28/67 MN Homicide

1962)







Section II

6/9/69

6:20

7/9/69

6:35

EVIDENCE

JOHN J. KEELEY

Keeley and another (m~W-50-6'-180 1lbs} join HM,
St. John, Flay, Callahan and unk. ‘male (M-W=45-
blk. hair-balding) at bar in Meenans. (RC)

Keeley speaks to HM, friend remains at other end
of bar. (RC)

Keeley and friend leave Meenan's by side door. (RC)

Keeley and friend departed area in #559402NY, PD auto
assigned to Man. North Hom. Sqd. {Killeen)

HM went to 01ld Siédelberg w/ Det. Falk from lMeenan’'s.
Called Man. N. Hom. Sgd. to Keeley. FKeeley said he
was trying all over to get that thing. "“They want it
done three proper procedures." Keeley sald he had a
man coming on that night at 11:30 who worked down
there and Keeley was going to try him. If not it
would have to be done on paper - during the day time,
and it would be involved. 1If his friend could do it
Keeley said he would have it that night. They arrange
for Keeley to call HM the next day. )

HM then says: "You remember that thing I gave you for
that kid Larry (Det. Lawrence Sangiardi) you told me
you'd give it to that guy ... in the meantime about

17 guys were put there but not him" (17 men had been
assigned to Special Investigations in the Narcotics
Unit) HM asks Keeley to call that guy again. Keeley
said he'd call the guy at home because the guy Had said
he would do it if he could. HM said yes = because they
are only going to take a certain number.

HM came from rear room of Meenam's and entered phone
booth. Keeley walked over to booth and looked in, then
left booth area and joined two unk. males at bgr. HM
exited booth and was joined by Keeley midway at bar,
where they conversed for several minutes. (JC)
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6:50 Keeley entered front phone booth and called Jiggs

A.II.2

F I discussed that with him too - he doesn't know
Forlanc at home (274-1966). Keeley asked Forlano : : - i
"are you going to be arou;d tonigh{?" And PForlano why - you're going back to check it out now?
replied "yes." When Keeley asked "same place"? ’ X yeah
Forlano agreed and a meeting time was set for 8:45., (JC) an.
. 7 ' F  Just for your own - see if you can get him more
7:00 ;giizy leﬁgc?eenan s through front door w/ two unk. concrete - where - you know - if YOR Can . ...
: Remind e when you come down aga%n cause I got
7:00 Keeley and two others left Meenan's and got into something for you ... remind me in case I forget.
5594028.¥.  {LC) K 0.K. Willie.
7:10 Vehicle parks in vicinity of 54 St. & 3rd Ave. (Sgt. K) F  And tell whosees that his thing is finally ready.
7:20 Vehicle proceeds from above locaticon with same K Yeah
passengyers to MNHS (100 & Amsterdam). (Sgt. X) ean.
8:30 Keeley gets into vehicle 559402NY at above location F I'm not going to be in tomorrow John.
3 1
anddrives to Manny Wolf's Chop House, 49 & 3rd. (Sget. K) X 0.K. I'll see you next week.
8:45 Keeley entered Manny Wolf's and sat at bar with Jiggs R v P ~
Forlano. Part of conversation overheard: Jiggs - 6th F Alright. I'll be in Mon. or Thurs.
precinct; Keeley -~ I don't know him; Jiggs = Don't .o
worry, I'll guarantee “hat she will put it up! Keeley K Is the other guy back?
asked "when will you know for sure'? Jiggs - 1 week -~ . : ' ; 3 ;
Keeley then gave Porlano a card, Jiggs said "I'll call® F Yeah. He's here. I'm eating with him.
® 5 Y ] "
igglzgkzzy: ;Zgat107532 tﬁ:lizzgistatlng that's 9147. K I think I'll give him a call tomorrow and tell
: * him.
9:00 Keeley observed through front window of Manny Volf's - 0.X%
at bar with Jiggs Forlano in conversation. (Ic) * B
9:50 Keeley leaves Manny Wolf's alone, enters auto (359402HY) K I want to talk t? him about something anyway.
(apparently returns to MNHS) (Sgt. K.JC)
8/7/69
6:32 Willie Flay called Keeley's residence in Rockland from
a public phone in Meenans, but spoke only with a child.
6:50

Keeley called back Flay at Meenan's: Flay - "I spoke
to my friend - absolutely never went there, you know,
where he's supposed to go. My question was - do you

know him"? Keeley - "yeah". Flay -~ "Know him,met
him once ox twice; somebody brought him down here, to
try and get him more money." = Keeley - "yeah". Flay -

"so you could take him there, you know .. because he
appreciates that we .., we were talking about it, anyhow."
Keeley * "well, I wonder why they are coming up with
these stories?" Flay - “I told him that you will now

go back to the sameé source." HKeeley - "yeah." Flay =

"I have to believe him don't 1?" Keeley - "yeah, of
course - but you know where it's coming from?

]







Section III

LIILERROGATION

JOHN J. KEELEY

1.

What is your occupation.

a. how long a police officer.

b. current assignment.

c. how long in current assignmenf.

d. ever been assigned to CI3? (yes)

e. ever been assigned to plainclothes: division or/
borough (morals - gambling). {no) B

Hature of Duties.

a. tyne of crime exclusively investigated?
b. to whom do you report?

c¢. how is info re: homicides obtained?

d. association w/ underworld elements?

e. file reports re: these contacts?

f. generally, what is the guid pro guo for such informa-
tion?

g. any contacts of this nature recently?
h. within the last month, 3 months,6 months, 10 months?
i.  with who?

j. about what homicides?
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j.
k.

Do you know Hughie Mulligan? (picture)

From where? Business or pleasure? Does HM have a
criminal record?

Who introduced you? When?

Wnen was the last time you spoke with him?
In person or by phone?

About what?

Did you ever give HM your home or business phone
number?

Have you ever been in Meenans Bar? When?
Did you ever meet HM there? When?
By pre-arrangement?

Have you ever done any official or unofficial favors
at HM's request?

Did HM ever call you at MNHS? (6/9/69)7
About what?

Did you tell him you were "trying all over to get
that thing." What "thing" were you referring to?

Did you tell him "they want it done through proper
procedures. "

Did you tell him that you "had a man coming on that
night at 11:30 who worked down there"and that

"you were going to try him® and that "if not it would
have to be done on paver during the day time, and it
would be involved." What man were you referring to?

Did you agree to call HM about this matter the
following day?

Did you ever discuss Det. Lawrence Sangiardi with HM?
{6/9/69)

Wnen and in what context?

Did you ever discuss assignment of men to special
investigations in the Marcotics Unit? With whom?
With HM?

Did HM ever say to you "you remember that thing I
gave you for that kid Larry, you told me you'd
give it to that guy" "thing referred to" guy
referred to?
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Did HM ever say to you "in the meantime about
17 guys were put there but not him.

Did HM ask you to call this contact ("guy") again.
and did you agree to call this “guy" at home?

Did you tell HM that this “guy" 'ad said he would
do it if he could"?

Did HM say to you to press the matter because as far
as the special assignments were concerned, "they are
only going to take a certain number."

Did you in fact call this “guy®at home?

Were you in Meenan's Bar in July of 1969? When?
At what time? With who? (7/9/69; 635 P,M.)

Did HM have a conversation with you immediately
after he exited from a public phonebooth in
Meenan's on 7/9/69, about 6:40 P.M.

Do vou know Nicholas "Jiggs" Forlano? From where?
Business or pleasure® Who introduced you?
Criminal record? (Picture)

Nature and extent of contacts with Forlano?

Any official reports re: Forlano contacts?

After a conversation with HM in Meenan's at about
6:35 P.M. on 7/9/69 did you enter a public phone
booth in Meenan's and make a call? .

Had anyone ever given you Forlano's home telephone
number? - Who? When? Do you have a book with
telephone numbers in it?

Did you call Ferlano's home from Meenan's on
7/9/69? Did you-speak with Forlanc?

What was discussed? Did vou ask Forlano if he was
"going to be around tonight?" When he said "yes"
did you say "same place"? and set up a meeting for
8:45? ’

What was the "same place" referred to?

Did vou meet anyone at 8:45 that night (7/9/69)72
Where? (Manny Wolf's at 49 & 3rd) Who? (Forlano)
2 witnesses.

What did you discuss?
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Did you discuss someone at the 6th Precinct?

Did Forlano say to you "Don't worry, I guarantee
that she'll put it up?" (one witness)

Did you say to Forlano “whén will you know for
sure" and he responded "one week'™ (one witness)

Did you give anything to Forlano? (one witness)

Did you give him a card? ' (one witness)

Did Forlano jot your telephone (home) number on the

card and say that he'd call you? (one witness)

Do you know Willie Flay? (picture) From where?
Who introduced you?

When was the last time you spoke with him? what
about?

Did you ever receive a message at home t¢ call
Flay at Meenan's?

Did you ever call Flay at Meenan's from your home?
(8/7/69; 6:50 P.M.)

Did you and Flay in that telephone conversation
discuss a mutual acquaintafice who failed to go to
a certain place, according to pre-arrangement?

Did you say "I wonder why they are coming up with
these stories? .

Did you agree to "go back to the same source and
check out" this misunderstanding?

Did Flay in that conversation tell you to remind him

when you next saw him that he had "something for
you?"

Did you and Flay agree to meet the following Tuesday

or Thursday (August 12 or August 14)?
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APPENDIX B
Section I

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

THE PECPLE OF THE STATE OF NEW YORK
——V-—-
.JOHN J. KEELEY,

Defendant.

Nt N N o s Nl e Nt

NOTE: This appendix consists of two counts of a five count,
100 page indictment. Counts 1,2, and 4 (pp. 1-28,
65-84) are ommitted.

'TBIBD COUNT:

AND THE GRAND JURY AFORESAID, by this indictument,
further accuse the above-named defendant of the crime 6f
CRIMINAL CONTEMPT, in violation of Section 215,50 of the Penal
Law, committed on April 21, April 28, and April 30, 1970, in
the County of New York, as followst

k That the Fourth Grand Jury of the County of New York
for the April 1970 Term, having been duly and properly empanel-
led, has been conducting an 1nve8tlgétion to determine whebher
viclatlions of the GCambling lLaws and crimes of Criminal Usury
and Bribery have been committed and whethar there has been in

existence a.Conapirnoy to ocommit these crimes.




That as purt of the said investigation the
Grand Jury has sought to determine whether the defendant and
certain members of the New York City Police Department have as followsa:s
sonspired with Hugh Mulligan and others to receive regular
payments of money in return for transmitting certain confidential
information of the New York City Police Department to tha sald
Mulligan and others, thereby enabling the szid Mulligan and others
to clrcumvent and otherwlise avold .enforcement of Penal Statutesr
against thelr unlawful Gambling and Loansharking operations,
In addition the Grand Jury has sought to
determine whether Hugh Mulligan and others, in furtherance of
thelr criminal activities, conspired to use their 1nr1uenoe‘
corruptly and unlawfully to bring about the promotions and
transfers of certain members of the New York City Police Depart-
ment, Accordingly the Grand Jury sought to ascertain the
identities of tho;e Police Officers whose promotions and transe
fers vera brought about by Hugh Mulligan.
That on April 17, 1970, in the course of the
said investigation, the defendant_was called as a witness before
the sald Grand Jury, was duly sworn and was informed of the
nature of the Grand Jury investigation.
That on April 21, April 28 and April 30, 1970
the sald Grand Jury was still conductlng'the sald investigation.
On the sald dates the defendant was recalled as a witness before
the saild Grand Jury.
' . It, thareforse, became material and necessary,
to question the defendant, a deteotive attached to the Manhattan

North Homiclde Squad, ahout the meaning of an apparently coded

Male In
Male Out

M/
M/0
M/1
n/0
M/3

M/0
M/1

M/0
M/1

M/0

M/1

M/0
n/1

telephone conversation on August 7, 1969, between the defendant

and William P, Flay, an assocliate of Hugh Mulligan, which was

Helio Meenan's,

Willie er Willie there?
Willis Flay.

(Flay) Hello.

Yeah Willle.

How are you.

All right.

I'm Just eating with your friend.
You know.

Yeah.

So er der er e£ I'11 make the

discussion very brief. And there's

nothing you can say because I'11 a
see you during the week anyhow., I

apoke to my. friend,

Yeah, |

Absolutely never went there =

or er er you know == where he's

supposed té g0« |

Right. y

Now I'll ~= My question was "Do

Tyou lknow him?" «-= Yes,

Yeah. ,

Know him -~ Met him once or twice. ;
Somebody brought him -- to him down ﬁﬁe:
“= $0 try to get him -~ you kmow —f

HOY® money. == you: Know?




M/0
M/1

M/0
M/1

M/0
M/1
M/0

W1
n/0
M/1

M/0
¥/1

M/1
M/0
w1

M/0

Right, right.

And that's about the substance

of the whole thing.

Yeah. .

S0 you could take him there =-
you know =~ because he apprecliates
that we -~ we were thinking about
it == anyhow.

Yeah.

And er ==

Well I wonder why they are coming
up with these steories?

¥Well I told him that er =- you =~
You know.

You will now go back to the dame
ear or you kmow the same source.
Yeah,

And er -~ so I have to assume that
er -- I have to believe him, ==
Don't I7

Yeah of course,

You know, °

And you know where it's coming from?
Yeah I er -- You er er er We -~ er

er I discussed that with him too==

He doesn't lmow why. Er —= oh you're

going back and check it out again
now? ‘ ‘
Yeah I'd like to lnow (1ndlst1;ct)
yeah,

M/I

M/0
M/1

H/0
M/1

M/0
M/1
u/0
M/I
M/0
M/0
M/1

M/0

M/1
n/0

e

Just for your OwWn Cur== 30 O ==

See if you can get him more concrete

¢

-= where == you lnow == if you can =

1

you know,

Yeah,

S0 == er you know == er er ~- So
er so er -=- Hemind me when you come
down again will you.> Cause I've
got something for yoﬁ ~ you now =
Remind me in case I forget g0 ==
Okay Willie.

And er tell whosus that hig er ==
thing is ready you know that thing
is finally ready.

Yeah,

Er = er well er -=- And I'm not
going to be in tomorrow John,
Alright = So, I'll see you next
week.

Alright - I'll be there Monday

to Thursday.

Alright.

.Yeah. Is the other guy back?.

Yeah, He's here. I'm eating with
him, I'm eating. I'm eating.

I think I'1l give him a call
tomorrow, Tell him.

Okay. ;

Alright, I want to talk to him
about someﬁhlng anyway .

Okay.



®/0
M/1

Alright.,
Right.

When questioned as to the meaning of the

13 .
telephone conversation set forth above, the defendant con-

tumaciously and unlawfully refused to answer legal and proper

interrogatories in that he gave oconsplcuously unbelievable,

inconaistent, evasive, equivocal and patently false answers

ag the following téstimony demonstrates,

(On April 21, 1970 the defendant testified

as follows:)
Q.
A
Q.
A.
Q.
Ao

Bowery.

Q.

Ae
been buying jewelry there,
to buyjewelry. '

Q.
company of Mulligan?

Ao

Q.
Willie Flay where Flay

e o o A0 you know Willie Flay?

Yes.

Who 18 he?

I know him all my life,
What 18 his oqcupation?

He's a jeweler on Canél and the

* ¥ »

You say you lmow him all your life,
I mow him as a jeweler, I have

I have sent a hundred cops down
Have you ever seen Flayin the

Sure he has been with Mulligan.

L2 N

Did you ever have a conversation with

called you at home == rather, you called

Flay at Meenan's from your home and Flay sald to you, "I spoke '

to my friend., He absolutely never went there. Do you know vwhereé

he is supposed to go?"

Q. Ia July of last year. .

A. I called Willie Flay at Meenan's?

Qe He called you and you called hin
back.

A I may have had a conversation with
him. I don't now., He's called me plenty of times at home.
‘ Qe What do you tall about at home?

A. Jewelry.

% % * .
Qs Relative to this conversation in ~

August, Fley said to you, "I spoke to my friend. "He abso;utely

never went thera. Do you know where he is supposed to gof“
"My question was do you kmow him?" And you sald, "Yeah." Flay M
saild, "Xnow him?

Met him once or twice, Someone brought him

down here. Try to get him more money."
Do you remember that conversation?
As Someone brought him down here and

tried to get him more money?

Qe ‘ Right. Do you remembexr that?

A Yes,

Q. Whaet wag it about?

Ao Yes, a gergeant in my office , . .

brought his son down to Flay's office to buy a diamond .ring, an
engagement ring. He said the kid came in -= and I'm trying te

recreate the conversation to he best of my knowledge. The kid

gt



came in. He sald, "I gave him a ring., I told him to go out

and have it appralsed and I even pald for it at Mamoy's or

someplace," He sald he came back and he said he can get it for

less money or better money or something like that. I sald,

"Gee, why did the guy bother going down if that were the cage?"
He asked me if he would give him a good buy and I saild yes and
that wazs 1t. And I belleve that's the conversation you are

pertaining to.
Q. Sergeant . »

A.

° Senb -

No, no. Sergeant . . ., at that time

worked in my office., Hls son was getting married. He Just got

of the Navy., He asked me where he oould go for a ring. I gave

him Willie Flay's card and he went down there, And then is when

I'm telling you the subsequent conversation to the best I can

recall, and he sald he could get less money or better money

for the ring or something to that effect, Now I think that's

the conversation.

Qe Why would Flay say, "Scmebody

brought him down hereto try and get him more money?" Whom was

he referring to when he sald "somebody brought him down?" Who

was that "somebody?"

A. I guess his father, MHeaning the !
Sergeant brought him down to txy gnd get him more money or‘get
less money over the ring.

Qe I¢ At's less money, why would you say

mora money?

A. I'm trying to answer your question

the best I can.

1 et

ou

Q. But you have to answer it to make

common sense.

A. You are asking me about a conversa-
tion at that time and I'm trying to reply to you at that time.
As faras I can recall Willie called me at home about that
particular. thing., He was talking about a diamond ring that
a fellow had gone down to buy;

* % %

Qe + « « What was meant by the phrase

%and get him more money?" Who is the "him" they were referring

to?

A I guess get him more money., I don't

know how that would come in unless he meant that somebody alse’

would give hif more money or maybe he wWas trading in a ring.

1 don't know,

Qs All right. Let me ask you this:
You then responded, "Well, I wonder why they are coming up
with all these stories.” What did you mean by that?

Ao When I went back I said to the
Sergeant about the ring, and he sald something to me about, oh,
"He dldn't show us this or he dldn't show us that and we went
to someplace else and we got a much better deal.™ So I sald,
"Well, why is he coming up with all of these stories? Why
didn't he tell me in the beginning that he wasn't going to buy
the ring?"

That's as far as I can recall., If I can do it

any better I would tell it to you.
Q. All right. Then Flay says, "I told
him that you will now go back to the same source."”

“Yes." What did you mean by that?

And you sal

/S




A Flay said, "I to0ld him you would
now go back to the same source™?

Qe Who wes Flay talking about. when
he says, "I told him"? Whom was he referring tof?

Ao I guess he was talking about the
guy that went to tuy the ring.

w % %

Q. e » « HWe are interested in this

particular conversation.

A The only thing 1 can think of 1is
Jevwelry.
% & u
Q. Flay says, "l spoke to ny friend,

Absolutely never went there, You know where he's supposed to

go." What did he mean by that? Where I's he supposed to go?
Ao I don't know.
Q. You don't know?
A. No, sir, I don't,
Qe "My question was do you know him?"

And you, Keeley, you sald, "Yeah," you now what he's talking

about, Now will you give us the benefit of your intelligence?
Tell us vhat you knew at the time you spoke to Flay.

Ao Well, I don't remember -~ I told you
the only conversation I can recall 1s about this ring.

Q. ¢« « » Do you deny having this

conversation?

A. I don't deny 1f I had it, of course

not,

Qs What did you mean by that?
A I don't -know what he meant by it,
Qe You don't ‘know?
Al Ne, s8ir.
- Q. And.when you sald, "Yeah, I lmow him"

whom did you mean? Know whom?

Ao Mr. Scotti, if I could tell you know
whom, I'd tell you right now. I don't know "whom" is. 'Bacause

I don't remember this happening.,

» & #*
Qe Okay. Let us go on with this,
“"Know him?" Flay: Know him, met him once or twice, Somsbody

brought him down here to try and get him, this man,mors money,

Him, him, more money." What did he mean by that?

A To £ry and get this man more money?
Q. That!s right, What did he tiean by
that?
A. It's got me mystified.
LR 2
Qe You don't deny you had this conversa=-
tion? ‘
A, I don't deny 1t;
* n ¥
Qe Let me go on with this conversation.

And you sald, "“Yeah; when he said to you, know him, met him once’

or twice, somebody bdbrought him down here, try to get him more

money."

You: "Yeah."




You certainly at this time knew
what he was taliking about, didn't you?

A Maybe I did at that time but I'm
telling you that I don't recall the conversation,

Qe It doesn't Jjog your memo;y? Now,
Flay, "So you could take him there, you know. Because he
appreclates what we're talking about anyhow."

You, Keeley, "Well, I wonder why
they are coming up with thege stories?"

You are the one who made the state-
ment, "I wonder why they are coming up with these astorles?"
What stories?

A I'm telling you the only story I
can remezber Is when I sent thls fellow for the ring and he
came back and he told me a lot of garbage about my ~-

Q. What is the name of this fellow?

A I told you, Sergeant . . . Went
down to buy a Ting.

Q. What did Sergeant . « 4 tell you?

A. He sald something about he didn't

nave what he wanted. Soumething to this effect,

%* % #
Q. What stories? What are the storles
about?
A Something he could get a better

ring someplace else and this Willle Flay didn’t give him a

good buy and all. And I sald, "Well, why are they coming up

wizh these stories?" Willlie sald, "I sent him out and even had

it appraised. Why couldn't they Just say they don't want thes

. Ting?"

Just a minute.
Didn't Flay say to you, "I told him that you are now going

Qs - Now Just a minute,

back to the same source."?

Ao Meaning you can go back where you got
other ring from.
Q. The same source?
Ae The ether ring. That's what he

meant.

Qe The other ring? Look, Aif this wers

all leglitimate, correct?

A, RiShtu
™~
Qe Why be so obscure about all this? 0

Why be so hidden in meaning? Why? Don't you appreciate how

obacure this whole conversation 1s? How guarded both of you
were talking? - |

A Mr. Scotti, I told you about a Ser=~
geant went down to buy a ring for his son. Now you can ascer=-

tain whether that's true or not., You:can alsc ascertain whether

or not there was such'a discussion over that ring.

You can |
ascertailn whether they wer& given a ring thgo —
H *
Qe Now, Flay says, "I diacussged that w;fh

him, too. He doean't Ynow why. You're golngktb check it out'/
now?" :

Youi "Yeah."




Tlay, "Just for your own =~ gea if
you con get him more concrate -- where -- you know =-- if you

can.  Remind me when you come dovn agaln causa I got something

for you. Remind me in case I forget."
K: 0kay, Willle."
A. He probably had a plece of jewelry
for me.
Q. Play, "And tell whosis that his

thing Lo Tinolly ready."
Ks "Yeah."

Flay: "I'm not going to be in

tomorrou, John."

"Okay. I'll see you next week."
e Right.
Q. Okay.
A Right.
Q. Now, what d1d he mean? He says,
"I diszussed that with him, too. He doesn't lmow why. You are

going to check it out now." You are going to check out what?

A. I don't know, MNr. Scotti.

Qe You don't know.

A Ne, 3ir, T don't,

Q. This doesn't jog your memory as to

what you were talking about?

A, No, 1t doesn't. The only conversa=

tlon T con recall is tha one I told you about. He called me

many tlmes,

Q. This means nothling to you now?

A. No, sir.

Q. This has no meaning to you, is that
187 ‘—

Ao I can't recall it.

Qe And you said, "Yeah." At that time
you must have understood him. Correct? '

Ae Maybe I did., When was this con-
versation? '

Qe In Augu;t of last year,

Ae of 19697

Q. '69.

: A. No, sir, I don't recall it.
Qe This oconversation was about a ring,

Detective Keeley., Will you explain to this Grand Jury why you <o
and a Jeweler, -if you had nothing to hide, never mentioned the 0
word "ring®™ once during the entire conversation?

Ao Because it wasn't unusual for him
to call me and say to me == ‘

Q. This was-an engagement ring that

gonebody was going to buy, legitimately, from a legitimate

Jeweler?

Ao Right. .

Qe . And this was a legitimate conversa=
tion, W1ill you please axplain to this Grand Jury why you talk

about "things" and "hims" and "theirs", end never once say
"ring" or "sergeant" or "the girl® or "the father"?

A. Because it's not unusual. When he

called me up he sald: "That fellow was down to see me and he

picked up that watohgh In fact, ho oalled me the other day ==

{

1




Qe Stop Just there. "That fellow was
dowm to see me and picked up that watch."
A.
Q.

mentlon any plece of Jewelry!

Right.
Not once in this conversation do you.
watch, ring, engagement ring,
diamond ring. You testified earlier thatin this conversation you
had sbout the sergeant, Flay said, "I had sent the Sergeant out
to have the ring appralsed." There 1s no mention of appralsal
in here. There 1s no mention of Flay saying he sent the man out
to have anything appralsed. Will you tell this Grand Jury what
you are talking about in this conversation?

A, i don't know what I am talking about

in this conversation., If I knew I would tell you the truth.

Q. What. 18 your present testimony?
Ao I'm Jﬁst explaining to you.

Qe What 1is it?

A

I don't remember what this conversa=
tion 18 about now,.

Q.
A

Now you don't know?

No, er, I don't,

% W%

(On April 28, 1970 the defendant was reocalled

as a witness before the Sald Grand Jury. ¥hereupon, a tape

recording of thekabove set forth conversation was played for

the defendant before the Sald Grand Jury. The defendant

thereafter testified as follows:)

Qe It's obviously not a ring. Q. I ask you to listen %o thils recording
A Well, maybe it was something else but &bout to be played, Mr, Keeley.
I don't know what the conversation was. I don't know, Al Yes.
Q. Whom were you referring to when you Male Ini Hello Meenan's.
said, "Of course, but you know where it's coming from"? Whom Male Out: Willle er Willle there? Willie Flay.
was it coming from, Detective Keeley, whom was it you were doing {pause)
this for? M/1 (Flay) Hello.
A. I don't mow. N/0 Yeah Willlie.
* e w M/I How are you.
Qo I am asking you now are you saying M/0 All right.
now you don't know whom you are talking about? M/1 I'm just eating with your friend. You’
A. I am saying I thought this was the kmow. ey
gonversation about a ring. M/0 Yeah,,
Qe What is your present testlmony? M/ So er der er er I'll make the dis-
A Ir.lt'u not, then it must be about cusslion very brief. And there’s nothing you can say because
something else. I'11l see you during the week anyhow. 1 gpoke to my friend,
M/0 Yeah
P e — e i st e in il e s

(o))

m




M/1

Absolutely never went there -- or
er er you know == where he's supposed.to go.
M/Q Right.
M/1 Now I'1l =~ My queation was "Do you
know him?" ~- Yes,,
H/0 Yeah.
K/ Know him - Met him once or twice,

Somebody brought him =-- to him down ~= to try to get him == you

¥Now ~- more money == you know?

n/0 Right, right.
u/1 And that's about the substance of the
whole thing. ' _ ‘
M/0 Yeah.
M/1 So you could take him there == you

know == because he appreclatas that we -~ we were thinking about

it =~ anyhow,

n/0 Yeah,

M/I And er -~

M/0 Well I ‘onder why they are coming up
with these stories?

M/1 Well I told him that er =~ you ==

M/0 You ¥mow. ’

M/I' You will now go bYack to the same ear

or you lmow the same source.
M/0
N/1

== I have to belleve him,

Yeah,

And er -~ so I have to assums that er
== Don't 1?7

1/0
M/1

Yeah of course.

You lmow.

M/0
M/1

And you .know whers it{s coming from?
Yeah I erx-- You er er er We =- er er
I discussed that with him too -- He doesn't know why. Er -- Oh
you're going back and check 1t out agein now?

M/O  Yesh I'd like to know (indistinot)

yeah,

M/1 Just for your own GUr == 50 er -- Ses
1f you can get him more concrete -~ whers -- you know =- if you
can == you lmow,

M/0

M/I

Yeah
So er you Inow =~= er er = So er so
er -- Remind me when you come down again will you., Cause I've

got something for you - you lmow - Remind me in case I forget so =

M/0 Okay Willle.

M/I And er tell whosus that his er --
thing is ready you lknow that thing 1s finally ready.

M/0 Yeah,

M/I Er ~ er well er -- And I'm not going
to be in tomorrow Johq.

M/0 Alright - So, I'll see you next week.

M/T Alright = I'll be there Monday to
Thursday.

u/0 Alright,

M/0 Yeah. Is the other guy there?

M/1 Yeah. He's here. I'm mating with
hin. I'm eating. I'm eating.

M/0 I think I'll give him a call tomorrow.

Tell him,

B.10




M/I
®/0
about something anyway.
M/1
M/0
M/1
Q.
A.
Qe
with Willlam Flay?
A.
@

that conversatic-

Q.
tion is yourself?

A

Q.

Okay.
Alright. I want to talk to him

Okay.

Alright.

Right.

Did you hear that conversation?
Yes, sir.

Is that the conversation you had

Well apparently it is.

So 'you recognize Mr. Flay's voloe in

Yes.

And the other party in this conversa=

Sounds like me, yes.,

Now, would you tell the Grand Jury

what you and Willlam Flay were dlscussing during the course of

that conversation?

Ay

The only thing I can recall at this

time about that conversation -=- I don't know when it took place

or anythlng elsa, But when I got the call for SanGerardl to be -r

you know =« to be moved to the Narcotics thad, a subsequent date

I saw Mulligan in Meenan's.

And I told him that I had given it

to Tom Renaghan. He sald, "Tell Tom thenks, I*l1l buy him a sult.”

Apparently that had never take plaoce.

Qe What had never taken place?

A. The buying of the suit., It's a term’
used; if you are going to buy aomebod& a sult, you are going to'
give hlm‘some money. So apparently he must have come to me and’
sald he didn't see Mulligan or something and I guess this ig the’
gLat of thils conversation.

Qe All right, start at the beginning.
You sald when you got the call from Mulligan about SanGerardl,

yéu'gave it to Tom Renaghan?

A I say I think that day or several days
later, I don't lnow exactly when I called him.

* W ¥
Q. Let's take this conversation.
A, Yes, @sir. ‘
Q. You had with Play. -
A. Right,. !1;
Q. In August of '69,
Ao Right.
* % »
Q. All right. Now, this i3 a transcript
of what you just heard. Thls took place on August 7, 1969.
A That's risgt, sir,
» * * »
Q. Tell the Grand Jury what you under=
stood at that time, .
A. What I sald to you. When Mulllgan

said to me that he would give Tom a suit if the kid got trans-
ferred. Now, I sald the aacocond time I saw Renaghan, I said to

him that Mulligan wanted to Mnow e= that the kid wasn't moved

yet., Correct?




Qe I understund that. But, *Somebody o

brought him down here to try to get him, you lmow, more money."? Q. Mr. Keeley, would you be good enougl
Ae Yes, ' to tell this Grand Jury what your recollection is?
Qe Would you explain that to the Grand | A. Rizht,
Jury? Who was supposed to have tried to get whom more money? Q. Of what was meant between you when
A He tells me right here, "Somebody brouéhtthls was sald between you? .
him down here.", somebody. I don't lmow whom he brought down therp.: ' A. That what -- my recollection to this
i don't Ynow. "To try to get him == you know ~- moTe money == you 1s that gomebody drought him down hera, I d@n't ¥now who.
imow.” The money I lnow was for thé suit for Gerardi., The some- ‘ Q. Who is sor-vody?
body that was supposed to have brought him down there, he didn't A. I don't lmow,
say. You wers suppose to == I didn't bring him down.‘ I didntt Q. Brought vwhom down?
bring Renaghan to Meenan's in my life. A. I would assume Chief Renaghan, to
Q. What is your recollection of what hig, &°% him money for the sult that he was supposed to get for Gerarji.
thought was as conveyed to you when you said, "Right, Bight."? Q. I see. o
A. He was suppose ==~ suppose to be saying As This is my understanding. n
to me that somebody brought him to him down here, somebody brought Q. This had no reference to the pro-
nim to him. motion er the assignment?
Qe Yeg. But you sald =« Ae The transfer,
A. Maybe Mulligan, Q. The transfer,
Qe ==Youzsald, "Right Right." A This referg %o the transfer as far ag
A Yes, I Ynow, yes,
Q. You understood all this? Q. "To try to get him more money"?
A I told you I ¥new he was suppose +o A. Yes.
give him a sult for getting the kid transferred. Qe You mean to try to get whom more
Qe In plain language, tell the Grand Jury “oRe¥? A
exactly what this man oconveyed to you, You agree this is coded or As When they give you a reference to a

cryptic language? gult, in other word? they mean money.

Ae I wWill resd 1it,




Q. Right. A. *Down hexe to try to get him", meaning

A. "Know him -- met him once or twice."+- HAenaghan. "You know, more money, you know." Now, like I say,
Q. Stop there. that 1s my assumption of tﬁat because‘of the sult that he was
Ae Yes, sir, ' suppoge to get for the transfer. Now, that is what I lmow about
Q. Wno nows whom? that. .
A That would mean Mulllgan knows Qe All right and you said, "Right Right"
Renaghan, vhich meant that you'underatood that,
Qs Okay. Ao Because 1 knew he was suppose toc get
e That 1s the way I would get the im- a sult for the transfer.
pression. ) Q. You told us that.
Q. Next, A. Yes,
A, "Somebody brought him." Q. And he said, "And that's about the
Qe Somebody 1ntr6duced him? substance of the whole thing."
A "Somebody brought him to him down A Yes., ™
here.", somebody introduced him, Q. » He sald. "So you could take him there ;3
Qe " Breught whem to whom? because he appreciates we are thinking about it."
Ao "Somebody - : A. Yes, i
Q. Detective Keeley, explain that to ’ Q. And you sald, "Yeah,"
the Grand Jury substituting the names of the people for the coded A fes,
pironouns used in this. Use the actual names. Q. What. does that mean?
A Right. "Somebody", I don't know, so A. He meant I could take Renaghan there
1 can't use the name. because == "You know becavuse he appreclates that we are thinking
Qe Yes, . . . about it." He was telling me I could téke Henaghan there, Thia
Ao "Brought him“, which would mean did not happen, I did not take Renaghan to Meenan's to meet
'Renaghan in my opinion, , Mulligan. If he did, I don't know. But I didn't take him there,
Q. Go ahead, ‘ I told him about the sulit, o ' o o
Ao ‘ "To him", which would mean Mulligan. g o T “e e

Qs Yos.




Qe You said, "I wonder why they are A, That 18 when I sald I am going back

coming up with these stories," What are the storlies you are to Renaghan and I am going to find out what happened and ~- or

referring to7’ whatever this thing is.

Ao That one's got me,

Qe You meari == what thing?
Q He sald, "Well, I told him that®. A The SanGerardl thing.
You said, "You know." . e What 1s holding it up or what «=
A. Unlesg I == I don't know. Agaln it A. I am going to tell him he asked me

‘got to do with the fact that the kid was being transferred out of s second time what happened %o the kid,.

Narcotics., Qe Was he asking for money, Renaghan?
Q. "You will now go back to, you lmow, tbe A No.
same source®, he tells you. Q. All right.
A, "Ibu would now go back to the same = A, I told you exactly what happened,
Qe And you sald, "Yeah." v Wnen I filrst told him the thing,Mulligan wanted the kid trans-
A Meaning I would go back to Chief ferred, he sald, "I will look into it. I will see, the kid has ,
Renaghen. a good record."’ Then I sald to him that, "Hughle will give you :3
Q. For what? e sult” or something to that effect. When I saw Mulligan the “S
A. I guess again about the kid. next time rather, he said, "Tell Tom thanks a lot if he can do itl
Q. SanGerardl, whatever his name is? And I'11 buy him a suit.m
A. Yes sir, as far as I know. ) Q. What did Tom say, Tom Renaghan?
Q. %So 1 have to assume I have to bollevg ‘ A. He sgald, "Okay." ”
him, don't I", "Yeah, of course," What does he mean by that? Qe Did-he ask for morg money?
A; Meaning th;t if he sald he would do Ao

He dldn't ask me for more money.
‘13, ha would do ite.

Q.- What is your interpretation of this,
Qe All right. Then you saild, "But you "Iry to get him more money"?
lnow where it is coming from." A, It says, "Somebody brought him down ‘
A, "You know where it is coming from"? down hereto try to get him more money." He is not saying I
Q. And he sald, "Yeah I discusged that brought him down. I rever brought the man down.
with him too, He doean't know why, You'ra going‘hack;and check oW

it out again.”




Q. Kealey, "Well I wonder why they are
coming up with these stories.”

Q. You smid that, right?

Ao "Well, I wonder why they are coming
up with these stories."?

* % %
Q. ees What storiss were you referring
fo?
A, I em trying to recall the conversatlon}‘

I had =-- offhand, I can't think of what stories ==

Q. Just a minute, You made that statemen},

did you not?

A. Yes,; sir, I did. I am not going to

11e to you, If ¥ can ==

Q. At the time you made that statement yop
knew exactly what you were talking about; didn't you?
A I don't know.
%t % %
Qe Just a minute.. Are you telling‘;hla

Grand Jury you don't know what you were talking about at that timer

A, The story cquld have been anythxng. 1

dan't recall the story.
Q. -
made that statement to him on the telephone, did you know what

you were talkinhg about?

A, That is what I am trying to think, whab

story.

48 followst)

‘I am trylng to recall the conversation.

I ask you a simple question. When Fou

Qe You sald those words, did you not?

Ae Can I read the page before to gee it
1y reflects anything else on my memoxy?

Qo Go ahead, read the whole thing if you

want to,

* % #»

{On April 30, 1570 the defendant testified

* % %

Q. We asked you about a conversation you
had with William Flay.

A. Right. _

Qe Do you racall that?

‘ Ao Yes, sir.
n

Qe The conversation was played for you '1
here?

Ae That's right, .

Q. HWould you tell the Grand Jury vhat yo@

weére dlscussing during that conversation with William Flay?
A. I told you, to the best of nyability,
He called and he said

something about, "That guy wants more meney. ¥, LT I am wrong, you

can correct me.

LR R
Q. - ««s What 1s your recollection now of
that conversation? \ f:
A, To my best recollection -Q
Q. All right.

oy
A




A -~ he called and he said, "I am eatinf
~ T

with that guy."” Is that true?

Qe Who 1s the guy?

As I am assuming it is Mulligen.

Qe You are assumlng? Did you know?

Ae I was in Bockland Counfy at the time,
Hr. Scottl.

Q. ses Would you tall this Grand Jury

what your recollectlon now is of the substance of that conversae

tion and the meaning of it.

Ao I sald I think he was eating with

Mulligan,

Q. Go on, wWhat?

A. I == thare might have been five men in
the booth, I don't -~

Q. What was that? _

Ao I said there could have been five menl
in the booth. "

Q. I §oqft care about that, Tell us aboﬁt
the conversation,

Ao He sald, "I'm eating with that guy,."

Is that correct? Something about ==

Q. Look what wag the purpose of that
conversation?
¥ This is what I am tTying to ==
' o ¥ »
Qs Well tell us,

A.

guy wanted more money."

Qe
A
meant Renaghan.
Q.
A.

He sald.gomething about money. "Thaﬁ

Which guy?
I am telling you I am agsuming he
You are assuming that? ‘ i

I am assuming that, And I an asaumln?

that it is over this suilt thing.

#* % @

Q. Can At also be with Tespect to a
promotion of a police officer?

A I cannot say that.

* * ¥

Qe Isn't the expression "more money”[very
often used synonomous with promotion? // ,4

A. Yos. ﬂfﬁ/ @

Qe Does that refresh your memury that
vais conversation related to the matter of a proﬂbtion of a police
officer? '

Ao No, : /IF'QOOSR t.

Qe Do you deny it?

A’ I deny I don't know anything about

being promoted.

I deny it == I assy the ohly thing I can rscall

about the money was the time he was talking to Renaghan about

the sulit.

'Qo

% % »

By the way, this ig August, lsn't 11?

) R -
Isn't it a fact that Renaghen was out of the Narocotics Squad in

August == Af I shouldktell you he was‘optbln July?

iy L
PN e
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A. I wouldn't doubt 1it. Q. You are not responding to the questloﬁs.

Qo How ocould he put across that contracy, Did you know what you were talking about on August the 7th, Mr.
to use your‘wordq, if hen o. longer had control? Keeley?
A. I don't lmow. Ao When Willie called me and he sald,
Q. If I were to tell you that SanGerardi "fhat guy wanta more money" -- right?
was already out of the Narcotics Bureau and into the 63rd Squed Q. Let me stop you there, On August '7th,
before you had this conversation with Flay =-- did you lnow whom he meant by "that guy"?
A Again I don't now =- A. I asBumed it was Renaghan. »
Qe Would you explain to the Grand Jury Qe You mean then you assumed or did you
how that conversation could have referred to SanCerardi? know it was?
As I dPn't know., A, I am saying 1t must have been Renaghan,
# % o2 . That 1s the only person I can think of,
Q. ese Did you know on August 7th what Q. Mr. Keeley o=
you were talking’ about with Flay, that is the question? A. Yes, sir? ,
A. The question I am answering right now Q. I am asking you again, Are you sayihg:;

1s that I thought that the conversation was =- with Flay was that that on August the 7th you kmew it was Renaghan he was talking .

Renaghan had not gotten the suit, about?
% % % Ao To the best of my lnowledge, yes.
Q. «e. At that time did you know what you ‘ ‘ » .
vere talking about? : ‘ Qs So when you carrled on this conversa-
A. I am telling you, to the best of my tion with this Flay at that time you knew what you were talking
knowledge, that I had the conversation with Flay and I thought that about? ‘
the convarsation 1s referring to SanGerardl. ' A Right.
Q. Are you saying that on August the 7th,-- , Q. Any doubt about 1t? ‘
Ay Yes, sir. ' . A Right, right.
Q. == you knew that you were tallking aboyt Q. Okay, and so did Flay?
Cerardi? . ' A, I guess 80.

A I am teiling you, I am talking about R Qe Right?
the suit that Renaghan was suppose to get. ‘

{




A Bight, -
Q. And both of you were talking in coded
language, correct?
Ao Well, I don't know if it i3, whether

you call it coded language. To me -- I'have many conversations

Wwith =~ even with other people that might be coded -« considerad
coded.

Qe You didn't refer to the name of a

single person. What do you call it?

Ae I call other people. They know ny

volce.
Qe Are you saying that was a conversation,

in which you revealed the identity of the person you were talklng;
about?

Ae No, I don't think so.

Qe Isn't it a fact that you and Flay
deliberately concealed the ldentity of the persons you were talkink
about?

Ae I guess so.
Qe All right. Now, on August the 7th,
did you know the identities of the persons which you were con-

cealing in your conversation?

A Again I say I think ~-

Qs On August the 7th == never mind now ==
® A. Yes,

Qe On August 7th gou did know, didﬁ't you?

A Yeg, I guess I knew.

Q. No doubt about 4t?

A. Yes, )

Qe Correct?
Ao Right?
Q. How often did you have a oconversation

of that kind with anyone, not only with quy, with anyone wherxe ’
you discussed a matter involving a pollice speratlon or a pollice

action, whether it be promotilon, bribe, whatever it 1s? How ctteb

‘d1d you have a discusalon of that kind with anyona?

A I told you that I had the conversa-

tion ==
Q. Just a minute. Do you have many of

ihose conversations with people?

A No, no.s
Q. About payoffs?
Ae . No, no, not payoffs.
Q. All right, Just a minute, Okay. 23
A. Yes. m
Qe " Do you have many conversations con=
serning promotions of police officers with non-pollice offlcers?
A. No, sir.
Q. Do you have many conversations with
non=-police officers conpernlng payoffg?' '
A . No, 8ir.
Qe So, are you saylng that this was abou*
the only conversatlor you ever had with anybody concerning a
pa}bff? i
| As This 18 the only conversation I hé&swihh

any -- or anybody else, to the best of my recollection, in my 11%%
about any money, about anything.

s - e coaied i e
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Q. All right.  So, therefore == A. Right.

A Right. Q. Let us get one thing straight. So
Qe «= that should stand out in your . now you are certain that he meant H’naghan? ‘
memory, a8 long as you are alive, corract? A Yes. I think so, yes, sir.
A Right. Qe ALl right., You are under oath here,
Q. Now, what was clear in your memoxry on Ae Yes, sir.
August 7th should be very clear today, shouldn't 1t? Q. And he was telling you that Renaghan
A Well, I'u trying to do the best I can, wanted more money? _
You ask me the gquestion end I'll try to do the best I can, A. Right.
Q. What 1s so difficult about this that Q. Correct?
you cannot recall? Explain to the Jjury, why? It was so clear i A. I believa.that's the glst of the
in your memory on August the 7£h. conversation.,
A. Mr, Scotti =- Qs Okay?
Q. What is the dAfficulty about this that A, Right.,
you can't recall it today? Q. And if I should tell you that Gerrardlfﬂ
A It's not that I can't recall it, I am at that time was not in the squad, had been transferred =~ lﬁ
trylng to gilve it to you the way I understand the question, the A. Right.
ansvwer. He called andﬁﬁe sald to me something about that guy Qe ~= and that Renaghan ==
wants more money. Right? I told you I assume this is Renaghan A Right,
he 1is ta;king about., Rignht? Qe ~= was no longer connected with the
Q. Walt awhile. At that time did you Narcotics Squad, so that it was lmpogsgible for him to execute this
assume it Was HRenaghan or 4id you know it was Renaghan? contract, let us call it that.
A Well, 1t must have been‘Renaghan. A, Right.
Q. Now, Just a minute. Did you have any Q.

Would that refrash your memory that yoi

doubt whon hse meant? weren't talking about Renaghan? Because how could he demand more

A No., I'm saying now I belleved at money when he could not dellver?' Does it make sense?
that time 1t was ltenhaghan, Ao Yes, it does.
Q. Ranaghan? . Q. Does that-stimulate the recollection?
A, The only thing I can tell you is that

it must have been Something else and he wanted morgxhoney.

i . * %







APPENDIX B

Section II

COUNT FIVE:

AND THE GRAND JURY AFORESAID, by thls indict-
nent, accuse the above~namad defendsnt of the crime of CRIMINAL
CONTEMPT in violation of Section 215.50 of the Penal law, com~
mitted on April 17, 1970 in the County of New York as follows:

. The Fourth Grand Jury of the County of New
York for the April, 1970 Term, having been duly and properly
empanelled, has been conducting an investigation to determine
whether violations of the Gambling Laws and the crimes of Criminal
Usury and Bribery have béen commited and whether there has been
in existence a consplracy to commlt these crimes.

As part of the saild investigation, the Grand
Jury has sought to determine whether the defendant conspired with
certain members of the New York Clty Poiice Department to recelve
from Nicholas "Jlggs" Férlano and others, reguler payments of
noney for transmitting certain confidential information of the
New York City Folice Department to the sald Forlano, thereby
enabling the sald Forlano and others to circumvent and otherwise

avold enforcement ¢f penal statutes against thelr illegal

gambling and loansharking operations.

B.IT.1l




On April 17, 1970, in the course of ths salq
investigation, the defendant was called as a witness before the
sald Grand Jury, was duly swornm and waé informed of the nature of
the Grand Jury's investigation,

The defendant testiflied that he haz been a
police officer since June 1, 1954 and has been assigrned to the
Menhattan North Homiolde Squad since 1967.

The defendant also testified that he hag lmown
"Jiggs" Porlanc since 1961 when he arrested him for unlawful ‘
ganbling. In addition, the defendant testified that he "Xmew"
Forlano "to be 2 loanshark,"

He further testified that he met Forlano at
a restaurant in New York County kmown &g ﬁanny Wolfe's on two
occasions in 1969, once in July and the other time in October.

‘ When questioned as to why he met Forlano on“the
sald occasions, the defendant testifled that he sought informa-
tion from him relative to investlgations of homicides,

The defendant further testified that over the
years, he had sought information from Forlano about aix or seven

times but at no time received any information.

When questioned as to how a meeting between the

defendant and Forlano in Manny Wolfe's came about, the defendant
testified that it resulted from inquiries he had made of Forlano's
assoclates, Later he testified that having had in hils possession
Forlano's home telephone number, he made a telephone call to his
home and arranged a meeting in Manny Wolfe’s restaurant,
According to his testimony, the defendant met
Forlano again in Harnny Wolfe's restaurant in October, 1969 as &

result of a telephone call he had made to Forlano's honme.

The defendant's testimony further discloses
that although no mentlon was made 1n.the telephone conversation
in July 1969 of the place where they were to meet, the defendant
understood on the basis of prior meetings with Forlsnd that he
vas to meet him at Manny Wolfe's,

In order to ascertain vhether the defendant
met Forlano on July 9, 1969 at Manny Wolfe's for the pﬁrpose of
arranging the payment of a bribe to the sald defendant, it
bécame materlal and necessary to agk the defendant whether in
the course of the conversation that took place on July 9, 1949

in Manny Wolfe's restaurant the following was sald and what

it meant:
Forlano: "Don't worry, I'll guarantee
she will put it up.”
Keeley: "When will you know for sure?" :
Forlancet "One week,"

Whereupon on April 17, 1970 when questioned
‘as to the meaning of a portion of the cénversation between the
defendant and Forlano that took place at Manny Wolfe's restaurant
on July 6, 1969, the defendant contumaciously and unlawfully
refused to answer legal and proper interrogatories, in that ha
gave cansplcuously unbelievable, inconslatent, equivocal, evasive,
and patently falsé answerg as the following testimony demonstrates:

Q. Did thlis men Forlano in July... agsk
you for Ainformetion concerning someone connected with the Sixth

Precinct?

Ao The Sixth Precinct?

B.Ir.2




Q.
A.

That's right.
I don't know anybody in the Sixth
Precinct. To my lmowledge, no,

Q.

sir,.

That is not the question, ... Tha
queastion is whether he asked you for information concerning some=-
one in the Sixth Precinct?

A. I don't think so., Like I say, I anm

trying to recall truthfully.
' Q.
you sald "I don't now him."?

Isn't L1t a fact that he asked you and

A. That is what I am telling you, I don't
mowe.
W W 8%
Q. «s+The question is whethexr Forlano

asked you about someone connected with the Sixth Preclnct? You

sald, "I don't know him"?

A If you give me the name I will tell

you Aif he asked me the question. I can't answer if I don't know

it. Do you have the name of the person?

Q.
Al

Vever mind the name of the person,
I don't recall him asking me about
anybody in the sixth,

Q.
connected with the Sixth Precinct?

Do you deny he asked you about someone

A I don't deny 1t, I sald I don't recall
it about anybody conneoted with the Sixth Precinct.

LR B 2

Qe When he asked you about someons con=

nected with the Sixth Precinct, you, Kaeley, sald, "I don't lmow

anybody." Jiggs, "Don't worry. I'll guarantee she will put it
up." You, "When will you know for sure?" Jiggs, "One week."
A. Oh, no, no.
Q. Do you deny that that exchange took

Rlace hetwean you and Forlano?

A. Yes, I can tell you what the exchange

was. He was talking about a stock coming out in the market, He

told me he would now in one week, I never heaxrd of anyone in

the Sixth Precinct, “hat night. That is why I saild I don't

wderstand the conversation,

Q. ess Do you deny éhat there was refer= o
ence to the Sixth Precinct in this conversation? ;'4

Ao As far as I can recall in this con- }1
versatlon that you refreshed my memory about, ha told me about e
stock coming out.

He knew a broker. He saild he would know about

it in one week, He sald 1t vwas a good stook. As faxr ag the Sixth
Preclinct in that conversation, I don't recall anything about the
Sixth Precinct,

* % %

Qe
worry, I guarantee that she will put it up?"

ess Didn't Jiggs tell you, "Don't

A, Not to my knowledge. I don't know who

she will be. The only thing I can recall about that conversation
waa when he was sayling about the stock market and he would put up
money for the stock market and the broker would tell him in about h°

week.

That 18 what he told me, ; S




Q. Do you deny that he saild, "I'llguarantep
zhe will put it up?” :

A I am telling you I don't know who she,
15, I don't recall that as part of the conversation.
P )
Qe .o« would you tell thig Grand Jury

whether Jiggs told you on that occasion, "Don't worry, I'll
guarantee she will put 1t up"?
A I'm saying I don't know who "ghe" 18.

I don't recall any aich conversation, except he was talking about

a stock--
Qs You ‘deny--
A. -~he was putting up a stock.
Re Do you deny he said that?
A. No sir, I don't. I'm telling you'I

don't lmow what that meens.

Q. Wouldn't that be unusual for & person
to say to you "I1ll guarantee ghe will put 1% up?™

A. I'm telling you what I think he was
talking about was the stock and putting up the money for the stock}

* % ¥

Q. Detectlive Keeley, did Forlano tell

you he would guarantee that she would put it up?

A I told you the only question I -~ the
only thing I'can recall him saying, he sald, he will guarantee
putting up money for a gtock, not she.

Qs He would guarantee putting up money for

a stock?

A Yes.

Qe what stock?

A, I don't know. He sald he ves gealing

a broker in about a week,

Q. . What broker?
Ae I don't Xnow the broker's nama.
* % #
Q. " Do you recall telling hin after ha

told you, "Don't worry, I will guarantee she will put 1t up",

your saying, "When will you lmow for sure"?

Ao About the stock,

Qe 1 thought you sald you weren't in-
terested in stock,

Ao If a guy tellsme he knows a sura thing,
1 don't know anything about the stock market =-- <«

Q. What did you mean then when you said, -
“When will you know for sure"? What did you mean by that? :3

A, He sald he was going to see a broker
in about a week,

Q. Is that what he said to you?

A, Yes.

Q. "See a broker in about a week?"

A. That's right.

* # *

Qe Up until this time thers was no rafer-
ence to "a week". FHe sald, "Pon't worry, L will guarantee she
will put it up. You asked, "When will you ¥now for sure?”, then
Jiggs sald, "Ona weak." '

Ao Well, that is what T am saying. I don't

recall the exact of atext of tha conversation.

[ 3K B




Qe He sald, "I will guarantee she will put

it up", what does this mean to you?

Q. -=that he will maka, will turn ovexr to
you some of the stock and he will put the money up?

A. That doesn't mean anything to me. The Ao

stock.

No, he didn't say he'd turn over any

way I heard lt, he sald, he would guarantee putting up the money He was going to put up money and asked me if I wanted

for the stock. to go in on the stock. If I wanted to buy stock. I told him I

Q. That ig what he said? didn't have any money for the stock merkaet.
A That is what I recall. A Q. Didn't. he tell you he'd put it up?
Q. Not that somebody would put up money, Al No, he sald, "Can you get any monay for
not; In plain language, a payoff for a fix? stock"?
A, A £1x? Q. What would be the reason for his telling
Q. That's right. you, "I'll put the money up for the stock?® )
A No,.sir. I don't lmow anything about A I don’t know, why he would say that.
a fix. ‘ Q. You told .= a little while ago--
» % % A I can recv.:i something gbout him saylnéu1
Q. Let me see if I understand you correctly.h® Was going to put up money for stock. : ti
This men 1s telllng you according to your recollection that he had Qe Let's stop there. He also offered you m
a good buy? the stock, in other words?
A, That's right. A. No, he asked me if I had any relatives
oW where I could get money to put up for stock.
Q. Did he mean by that, that he was willing e
to offer you stock and he would put the money up for 1t? Q. ses You sald this man told you he was
A Maybe that ig what he was talking about, going to put the money up for the stock, correct?
Q. eseIn plain language what Forlano was A, I'm trying to recall to the best of

telling you was that "I got some good stocks. I ¢an get you in on WY abllity.

it, I'11l put up the money for the stock." Qs There would be no sense in telling you
A That 13 the way the conversation sould that unless he wes trying to get you interested in stock, correct?

of went. As Probably, yes.
. 8w ‘ Q. In tha event you ¥z’ no money available

to you for the stock, he was offering to put up the money for you?




A, That might have been his intention,

Qe DAd you asccept his offer?
At No, sir,
Q. What did you tell him when he mesde that
offer to you?
A. I said I would find out if I could get

any money, when would he lmow about the stock,

Qe I am talking about him. Did you tell

him anything with respect to the offer he made to you?

A No, s8ir I don't think so.

Qe Well nov, let me ask you this, here is
a man, in substance according to’'your testimony, telling you I
have got a good stock. .s.correct?

A. That's right. !

Q. He will put up the money, meaning
clearly that if you haven't got the money avallable, you can
get the stock, "I will put up the .money. Later on, you can pay
me or whatever you went to do"?

Ao He was putting up the money for the
stock,
Q. For you?
A. Not only for me.
L B
Q. The expression, "put up the money",

1s used in what connection?
A I don't know.
Q. When a fellow says to you, "I am going

to put up money", it doosn't mean for himself, I'm going to ask

A He may have saild, "I will put it up®,
I never took him up on the offer.

i+ % %

Qe Do you deny this man told you that he

would put up money for stock for you?

A (No response)

Qs Do you deny it?

A. I'm not denying it.

Q. Do you admit 1t?

Ay Ag Tar as I can recall the conversatlon;
he acked me about the stock. He told me about the stock. He sald
he was putting up --

* #

Q. I am asking a very simple question. I
will repeat the question; did this man in substance, tell you thac,J
he would put up the moneyfor stock for you? ::;

A I don't recall, in substance, he sald
he would put it up for me. ‘

Q. Do you deny that?

A. If I may say something, I belleve he
sald "If you can get the money I will gusrantee it". This 1s what
I belleve was sald.

Qe Guarantee what?:

A Guarantee the money.

Q. I don't follow you.

A If I could borrow the money--

Qe If you could get the money you wouldn't

neerd any guarantee.

you point blanliydid that man offer to put up meney for stock fox ydu?




Q.
A.

your stock"?

A
said, "if you will get
it." That is what he

Qs
will guarantee you won
‘ A.

Q.

A.
tion went.

Q.
that, "I will put up t

A

Q.

A.
money if you can get t

Qe
stock for you?

A.

Q.

A.

Q.
167

A.

was to the best of my

That 1s what I am telling you.
Did he tell you =
What? \

== that "I will put up the money for

He never told me he'd put it up. BHe

the money I will guarantee you won't loss od

sald to me.

* % %

Now, he saild, if you get the money he
't lose? )

That's right,

That you remembeg definitely?

I believe that is the way the conversa-

Now, I ask you, did this man tell you
he money for the stock."?

No, me?

Yes.

No. No, he said, I will guarantee the

he money.

Did that man offer to put up money in

No, he didn't.
He did not offer?
He sald to me ==~

Let's get this straight. Do you deny

I'm talling you what the conversation

ability. He offered me ==

Qe Read the question back, please.
(Whereupon the reporter read as followss)
"Did that mar offer to put up money in

stock for you?"

A. I said, I am trying to reply to your

question., He sald to me, "If you can get the money for the stock;

I'1l)l guarantee it", and that is it, to the best of my recollection
that was the entire conversation.

Q. Well, I will repeat the question, Did
he offer to put up money fxr the stock for you?

A, If he offered why would he say, "I'll

guarantee your money."?

Q. Don't argue‘with me,

A I'm not arguing with you.

Q. Confine your responses to my questlon.t}

Ao I'm trying to reply to your questlon.*j

Q. Did that man offer to put up money I‘orm
stock for you?

Al No sir.

Q. You deny that categorically?

A. I'm saying he asked me if I could get

the money and he'd guarantee it, That is exactly the way I recgii
the conversation. T can't do any better than that. If he asked,
if he sald to me, "I wlli put up the money for you then why would h
ask me; "Do you have any place to get the money} from a relative

or friend."? That doesn't make sense.

Q. I'm asking you, did this man offer to

put up money for stock for you?

e



Ae I'm telling you to the best of my
knowledge he sald, "I wWill guarantee ‘the money if you can get it."

This i3 the way I recall the conversatlonu

Q-

How were you going to get tne money

from s relative or friend without any idea how much you would need?

Ao".

He mus® hava talked about the particularl-

Q.
A
market,
Qe
your money?
A,
is what I am trying to

Guarantee what money?

The money I could get for the stock

if I could get any money.

I don't understand, he would guarantee

Apparsntly, this is what he said. That

tell you.

Q. How much was involved?

A No gmount.

Qe You were talking just about any amount
of money?

A

That there was a good

"Can you get your hands on any money?"

stock coming up, I know a broker.

Q. What genersl field was the stock in?’
A, I haven't any idea of the stock.
Q. You didn't ask about the general merits

of the stock or the prespects?

Al
following week.

He sald he would have the stock the

He would see the broker.

* % B
Q. How much money were you to get together?
A I don't have any money. I'd have to

borrow whatever I had.

Q.
A.

the shares of stock or anything else,

good thing was coming out,

Ten shares, a thousand shares?
I don't know. He never mentioned
He heard from the broker a

That 18 exactly what he told me.

It was tlg money, he wasn't talking about quarters, I imagine, Tef

play the stock market you have to buy in emounts,

Q. 0f course.

A 1 don'ﬁ have any money to buy in amountag
Qe How much did you plan to try to raige?

A I don't know. He sald he would let me

know if the stock came through. I never heard from hlm again on

the stoclk,

Q. Just a minute. Do you deny that he told

yoil he would call you on the telephone and let you kmow?

A. I don't think he could, he didn't have o
‘my phone number, tj
Q Did he recite a telephone number on m

that occasic. und write it down on a card you gave him?

A. I don't know if he did or not.

Q. Do you deny that?

A I don't deny.. I don't recall. I don't
‘recall the Sixth Precinct.

Q. Wouldn't that be unusual?

A, What would be unusual?

Q. For Forlanc to write a number on a card
you gave him? Wouldn't it stick out in your memory?

A. I don't know, unless he was golng to teli

me about the stock. I don't lnow. I wouldn't glive my home number.

Hotody hns-ever called me at home. The only people that call me at

home are pollee officers, relatlives, friends. I-don't give ==




Qe You don't deny giving him a card, do

you?

A. I'm not saying that. If you say I gave
him a card - '

Q. Whet would be the reason for giving him
a card?

A. I don't knowe.

Q. Do you'deny giving him aphone number

where he could reach you?
Ao I don't know whether I did or not. I
know I never wrote my home number down.
Q.

whare he could reach you?

Do-you deny giving Forlano a number

A That's pussible. I don't know if I did,
or not.
% ¥ #*

Qe Did you glve Forlsno e number where he
could reach you?

A. I might have., I don't know.

Q. What number?

Ao I don't know what number,

Q. What number would you give hlm where

he could reach you?

A I guess my work number.
Q. Outside of your work number?
A. I don't kriowe I don’t recall., I don't

know of any other place I could give him.
Q.
A.

Your work number?

Yes, 8.T.

7

Q.
A

You mean the precinct?
Well, if I was golng, if he was

to0.call me about stock numbers.

Qe Y ur work number wouldn't start with

9147

A. No, sir, my home number.

Qe You deny giving him a telephone number
in the 914 area? _

A. I don't deny sivihg him any phone
number. I don't recall giving him a phone number at all,

Q. Did you give that man a phone number in
the 914 area?

A. I don't know if I did. The only number

I knov in that area is mine, I don't recall giving him my number,

* B *

B.II.9

TRANK S. HOGAN

District Attorney







Section I

APPENDIX C

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF MLV YORX

————._—_.—_.,.—_.._-—-.....4-—_..._._.. ——————————————— d-—x

THE PEQOPLE OF THE STATE OF MEW YORK :
~against-

WILLIAM FLAY, H

Defendant. :

___________ -X

THE GRAND JURY OF THE COUNTY OF NEW YORK, by this
indictment, accuse the above-named defendant of the crime of
CRIMINAL CONTE:PT, in violation of Scation 215.50 of the Penal
Law, committed on April 28, 1970 in the County of New York,

as follows:

That the Fourth Grand Jury of the County of New
York for the aApril 1970 Term, having been duly and properly
empanelled, has been conductihg an investigation to determine
whether violations of the Gambling Laws and crimes of Criminal
Usury and Bribery have been committed and whether there has

been in existence a Conspiracy to commit these crimes.

That as part of the said investigation the Grand
Jury has sought to determine whether the defendant and
certain members of the tew York City Police Department have
conspired with Hugh ftulligan and others to receive regular
payments of money in return for transmitting certain confiden#ial
information of the New York City Police Department to the
said julligan and others, theraby e¢nabling the said sulligan
and others to circumvent and otherwisc avoid enforcement of

)

Penal Statutes against their unlawful Gambling and Loansharhijy

operations.



In addition‘ the Grand Jury has sought to determine
whether Hugh Mulligan and others, in furtherance of their
criminal activities, conspired to use their influence
cor?uptly and unlawfully to bxring about the promotipn and
transfers of certain members of the New York City Police
Department. Accordingly the Grand Jury sought to ascertain

the identities of those police officers whose promotions

and transfers were brought about by Hugh Mulligan.

On April 24, 1970, in the course of said investi-
gation, the defendant was called as a witness before the said
Grand Jury, was duly sworn and was informed of the nature
of the Grand Jury's investigation. On April 28, 1970 the
said Grand Jury was still conducting the said investigation

when the defendant was recalled as a witness before the

said Grand Jury.

On April 24, 1970, the defendant testified that
he was the manager of a small jewelry business and a nember
of the Steamfitters Union, and that he had known Hugh

Mulligan for over twenty-five years.

The defendant further testified that several days
prior to his appearsnce he had discussed with John Keeley,
a detective assigned té the Manhattan North Homicide Squad,
the substance of a telephone conversation: had between the
two in August, 1969, and shortly thereafter he had a similar
discussion at a prearranged meeting with Hugh Mulligan in

an effort, he asserted, to refresh his recollection,

According to the defendant's testimony, he on
about three occasions transmitted messages to Keeley on

behalf of Mulligan.

It, therefore, became material and necessary, to
question the defendant about the meaning of an apparently
coded telephone conversation on August 7, 1959, between the

defendant and Detective John Keeley vhich was as follows:

"Male In Hello Meenan's.

Male Qut Willie er Willie there? Willie Flay.

Male In (Flay) Hello.

Male Out Yeah Willie.

Male In How are you?

Male Out All right.

Male In I'm just eating with your friend. You
know,

Male Out Yeah.

Male In So er der er er I'll make the discussion
very brief. -And there's nothing you
can say because I'll see you during
the week anyhow. I spoke to my friend.

Male Out  Yeah.

Male In Absclutely never went there -- or er er
you know -- where he's supposed to go.

Male Out Right,

Male In Now I'll -- My question was "Do you
know him?" == Yes,

Male Out Yeah.

Male In  Xnow him - Met him once or twice.
Somebody brought him ~=- to him down =--
to try to get him -- you know -- more
money == you know?

Male out Right, right.

Hale In And that's about the sybstance of the

whole thing. :

C.I.2



Male Out Yeah. Male Out Yeah,

Male In So you could take him there == you know -r

because he appreciates that we -- we' Male In ﬁg ;; iﬁ zgiiriﬁw-30§2d I'm not going
were thinking about it -~ Anyhow. .

Male Out Yeah. Male Out Alright - So, I'll see you next week.
Mile In And ex -- . Male In %iiigg:yj I'll be there Monday to

Male Out 2§éieIs¥22§Z§?Why they are coming up with Male Out Alright.

Male In Well I told him that exr ~-- you -- Male Out Yeah. Is the other guy there?

Male Out You know. Male In. Yeah. He's here. I'm eating with him.

I'm eating. I'm eating.
Male In You will now go back to the same er or \ , .
you know the same source. Male out I think I'1l give him a call tomerrow.
Tell him.
Male Out Yeah, Male In  Okay.
Male In And er -~ so'l have to assume that er -- - .
P have to believe him. -- Don't I? Male Out Alright. I want to talk to.him about
something anyway.
Male Out Yeah of course Male In  Okay.
Male In You know. Male out Alright.
. it i ?
Male Out And you know where 1t's coming from? Male In Right,"

Male In Yeah I er -- You er er er We == er er I
*  discussed that with him too -~ He . .
doesn't know why. Er =~ Oh you're gaing When questioned as to the meaning of the telephone

3 PR 3 ? .
back and check it out again. now: conversation set forth above, the defendant contumaciously
¥ 'd lik :now (indistinct) yeah.
Male Out Yeah I'd like to know (indisti Y and unlawfully refused to answer legal and proper interroga-

Male In Just for your own cur -- so er -~ See : ; . ) . )
if you can get him more concrete == tories in that he gave conspicuously unbelievable, inconsistgnt
zﬁzse -~ you know -~ if you can == you evasive, equivocal and patently false answers as the followidg
estimo :
Male Out Yeah. testimony demonstrates

Male. In So -~ er you know -- er er ~- S0 er so

! +es.Now, $ir, do you recall when you ap d
ar =-- Remind me when you come down again Q ¢ ST, Yy Y ppeare
will you. Cause I've got something for ) before this jury last week you discussed a
you - you know - Remind me in case I ' telephone conversation between you and Detective
forget so == * Keeley?
Male Out Okay Willie. A Yes, I.did. )
Male Tn  And er tell whosie that his er -- thing is Q Do you recall your testimony relative to that?
§222§ you know that thing is finally A I think I do.

i e A EL e e dd e TR
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Do you further recall you indicated you qidn't ]
know what the substance of the conversations wasT

I said that I didn't understand -- I said that
the conversation didn't make sense, something
to that effect. )

Correct. Have you discussed that conversation
with anybody since your appearance in the grand
jury last Friday?

Yes, with John Keeley.

x k %

pid you discuss your appearance here with
anybody else?

Yes, I saw Hughie Mulligan.
Wheﬁ? i

Tgursday night,

Prior to your appearance here?
Yes.

How long did you meet with Mulligan?

I saw him on 18th Street and First Avenue. He
was in the bar drinking there.

* k %
Did you go the bar deliberately to see him?
No, Mr. Scotti, I'm in that neighborhocd my

entire life and I have been, you would say,
hang out, that's the phrase.

*® kK

pid you have any idea that Mulligan would be
there?

pid I have any idea he would be there? Yes,
I thought he would be there.

Well, to be a little more direct --
Yes, &ir.
-- did you and he agree to meet at this bar? .

I called him up.

Why don't you say so?
I'll come to that, yes. I called him up.
k * k

Tell us.

I called him up and I said that I would like to
see you, I said -- I am always at this corner,
I have been on that corner for forty years. I

. live in that neighborhood. So he came down.

I didn't know what time he was coming. I was
around and he come down and I said something
about a discussion. You know. Something about

_a discussion. I was supposed to call Keeley

somewhere. And I asked him did he remember that
he had --

ck k% *

What made you think of seeing him in ordexr to¢
refresh your memory with respect to this
conversation which you had with Keeley? What
caused you to call him? -

Because I have called Keeley a couple of times
previous to Mulligan, that's what made me call.

Previous to what?

I have called Keeley for Mulligan on previous
occasions, a couple of times.

This is a conversation ycu had with Keeley.

Yes.

I am asking you what prompted you to arrange
a meeting with Mulligan for the purpose of
refreshing your memory, as you claim you needed

to do, with respect to this conversation with
Keeley?

Well, my purpose was to ask him did he remember
asking me to call Keeley. And if he did I was
looking to get my memory refreshed so I could
come down he@e and tell the juxy about it.

* % *

C.I.4
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what would be' the reasons for your calling
Keeley on behalf of Mulligan?

I absolutely don't know what transpired betiveen
them two. He just told me to call bim on a
few occasions.

You are not answering my question. What is the
reason for his asking you to call him?

Because he knowg = he is related = Keeley happenk
to be my wife's first cousin and maybe he felt

I could get him easier than he could. He

never told me the. reason.

* * %

Does he need you to call him?

I really don'® know. I haven't got the answer
to that.

You have no idéa at all?
I don't know why he asked me.
And you were willing to oblige him?

Well, I did oblige him on a few occasions. I
called Johnny and told him he wanted to see him.,

* * &

pDid you tell Mulligan what the conversation was
that Keeley was guestioned about? .

I told him -- yes, I told him exactly -- well,
not word for word.

-~

* * h

... How many times did Mulligan ask you to call
Keeley in the past year and a half?

Maybe three times.

On each of those occasions what happened?

I just told -- I just called him and told him tqat

he wanted to see him. I don't remember truth-
fully, I don't remember how I told him on the
other two times.

What i the message you conveyed to Xeeley on
behalf of iulligan?

Well, the last call I don't know 1f it was
Mulligan. About the other two c¢alls, I don't
remember either. But I did call and I told him
that Hughie wants to sea you.

That's all?

That's about all:

Correct. You never discussed anything witH Keel%y
beyond that?

No.

* % &

In this conversation you don't tell him that
Mulligan wants to see him.

If it was Hughie.

* % *

Q And did you tell Mulligan what it referred to?

I don't know what it referred to myself?
Did you tell Mulligan that?

I told Mulligan that I don't remember making
such a call. ’

What call?

The call that Keeley says I was supposed to
make or someone said I did.

Did.you tell Mulligan what kind of call it was?
Yes, I told him what kind of a call it was.

Did you tell him what was‘supposed to have been
said by you in the call?

Yes, I did.

* k¥

«.. Didn't you tell Hughie Mulligan what it was
all about and didn't you go to see Mulligan
for the purpose of getting advice from him as
to what you should say?

Ooh, no, I did not.

I don't need any advice fron
Mr. Mulligan.

L

pid Mulligan tell you not to disclose to the
grand. jury the truth of that conversation?

C.I.5




He did not say anything of the kind. And he
could never dare to try to tell me what to say.

* k %

And didn't you go to see Mulligan because
Mulligan was the person who was referred to in
coded language in that conversation?

I didn't go to him for that purpose. I went to

him for the purpose of asking him did he remembef.

Wait a while. Do you deny that the person mentibne

in that conversation in coded language was
Mulligan?

To the best of my knowledge --

Q Now, do you deny it? Yes or no?

» o ¥ o »

I'm denying it because I don't remember it, Mr.
Scotti. ’

Are you saying it's possible you were referring
to Mulligan?

Yes, I would say that.

You wouldn't deny it, would you?

I wouldn't deny it's possible,

Yet you don't admit it either?

Because I don't remember. I am not going to
say I remember something if I don't, and I told

the grand jury the last time I was here it~
could have been Mulligan.

* * %
From the subject matter of the conversation do

you acknowledge that you participated in that
conversation with Keeley?

It sounds like my conversation. I wouldn't
deny that. . :

All right. Now that you heard this played back,
what is your recollecti?n? ’

It could have been Hughie Mulligan. I'm not
certain. I just don't remember. It's eight

months ago,

Could have been what?
I don't know what the conversation --

You were talking about the man you had dinner
with, you were eating with, right?

Yes.

That was Hughie Mulligan, wasn't it?

I don't remember, Mr. Scotti, It could have
been, I wouldn't deny it.

* * ®

Do you remember the call was in Meenan's or
not?

I don't know.

* &k W

Then you say to Keeley, "I 'spoke to my friend.
Absolutely never went there. Where he's
supposed to go." What did you mean by that?

I -~ I don't knowwhat that -~ I really don't
know what that means. :

Who was the "“friend" you were referring to?

I spoke to my friend and ==

“] spoke to my friend." ‘Keeley says, "Yeah."
And you say, "Absolutely never went there.

You know. Where he's supposed to go." Who was
the friend?

I don't remember, Mr. Yasgur, who that -- who I
stas referring o,

Well, both you and Keeley knew whom you were
referring to on August 7, 1969,

. Well, maybe he'll remember but I just don't-

remember who I was discussing at the tinme.

* % %

Whose name were you trying not to say over the
telephone when you spoke to Keeley?

I don't remember who it was. And I still
repeat hat it could have lean -- as you ashead
me before, it could have been Mr. Mulligan and
I'm not going to say here and say positively
it was him. 1f my memory doesn't tell me to
say it, I'm not going to say it,

C.I.b6



You acknowledge that this was a guarded and
coded conversation. What were you trying to
guard in code? Whose name were you trying. to
code when you say "my friend"?

I don't remember what name. I wasn't trying to
guard anyone.

You were the one who said that. You didn't give
a man's name there. You said "my friend."

I know it.

You acknowledged yourself, you volunteered beforg
this grand jury a few minutes ago that it was a
coded conversation and acknowledged that it was

a guarded conversation,

I say it sounds exactly like that, no doubt abou&
it.

Whose name were you trying to conceal and keep
from being mentioned over a telephone wire when
you said "my friend"?

I don't remember whose name it was.

* k %X

It would be extremely unusual for you to have a

coded and guarded conversation with Detective
Keeley?

Whoever told me told me to say it that way.

Is this an every day occurrence with Keeley to
talk in code? ’

No.

How many cther times have ycu ever talked with
Detective Keeley in code, other. than on this
occasion?

before, once or twice before for Hughie Mulligan
I might have said, "A friend of yours is here"
or something like that. That's the way he

used to tell me. I would call on that basis.

I don't remember. Unless I called him maybe oncr

* Xk ok

Whose idea was it to talk in coded language?

I don't remember, Mr. Scotti. If I knew who
told me to make this call I would maybe say it
was their idea,

Just a minute.

I don't remember.

Do you deny that you decided to talk in coded
language? You did this on your own initiative?

I don't remember whether I decided or someone
else told me to say it that way.

* *x %

.+ Isn't it a fact that both of you spoke in
coded language?

Evidently.

* * %

I ask you again, why did you talk in coded
language?

I just don't remember why I spoke that way.
* * %

So it must be a matter which is quite important,
am I correct?

Well, there was nothing of importance to me
vhere Keeley and Mulligan was concerned. That
I could tell you.

Are you saying that this involved a matter in
which Keeley and Mulligan were interested?

I don't know. If it was Mulligan that told me
to call, it might have been.

ko ok ok

Are you teliing this grand jury at the time you
engaged in this conversation with this man Kecle
you hadlno idea vwhat you were talking about?

Well, maybe part of it I did and part I didn't,

No, at the time.

%
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At the tlme, that's what I'm talking about,
Part of the conversation I might have and part
I might not.

In other words, you were mouthing words? You
were conveying thoughts to this man Keeley withoyt
knowing what those thoughts were? Is that what
you are telling this grand jury?

Part of it, It'’s a long conversation. Part
yes ‘and part no.

* ® K

Are you telling this grand jury that ?art of
what you said you. had no idea what it was?

Yes.

-~ at the time?

Yes:

How did you come to say it then?

I might have been told to say it by whoever aske¢
me to call.

What did you do, stop and turn around and say,
"What am I going to say now?"

You could have ‘the door of that telephone booth
open and talk to someone at the table right

next to it. The booth is right next to the
table.

.. Now, you go over this conversation here and
tell this grand jury at what point someone
stopped and gave you information or told you
what to say?

{Mr. Scotti hands documents to witness.)

* k %

I read this thing thoroughly and I can't
recollect who I"m talking about there,

Are you =- ycu said a little while ago, part
of that conversation you were familiar with,
the other parts were being fed to you by others?

I said it was possible. I didn't say -- it
might have been the beglnnlng, just say, “I'm
just eating with your rriend", something in
that area. I think,

je]
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By the way, "your friend", did you leave him
at the table? You made a telephone call, was
the phone on the table or away from the table?

I been eating there 20 years. I have eaten with
my family and a lot of people.

Let's get back to what you said originally.

Yes,

Part of that conversation you were familiar with
at the time you engaged in the conversation and
other parts you wvere not familiar with bacause

someone told you what to say, that was your
testimony, correct? Wasn't that your testimony?

Yes,

All right. You were telling the truth at the
time you said that?

Te thé best of my recollection, I would say.

® % %

..+ when you said, "your friend, you know", you
assumed Keeley would know, didn't you, otherwise

Keeley would say, "Which friend". He didn't
say that, did he?

No, I assumed he would know.
* % %
Let me stop there for a moment, “I'll make the

discussion very brief", you used the word,
"discussion,"

Isn't a dlscusalon when you talk to somebody°
Just a minute. ... You didn't say, I will convey
the message very briefly, did you? You said,
#"1'11 make the discussion very brief", meaning
.that you were going to discuss something with
him, you, yourself. Isn't that a fact? ...

I don't know whether I wanted to digcuss”
anything, I said, "I'll make it brxef"?

1 am quoting your word, "DlchSSlon."

I'm not denying it.

C.I.8
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What does discussion mean?
Conversation, a discussion.

* k Kk

Does it mean in plain language, you, Mr. Flay,
wanted to talk to Keeley and you wanted to be
brief about it? . - .

That is what it says here.

Do you see anything there about the suggestion
of a message?

(Mo response)
Do you?
(No response)
Do you?
(No response)
Do you?
(No response)
Well --

It doesn't say anything about a message here.

* * *

Aren't you, Mr, William Flay, aren%t you telling
that man, make the discussion very brief and
there is nothing you can say because I will see
vou durinc the week, anyhow? You are going to
se¢ him, not somebody else?

He sees me a lot. I see him --

Meaning you were going to talk to him at length
about that?

I doen't know about it == I == I see Johnny oftgnr

You were going to talk to him about this, why
did you make that statement?

I don't know.

* k %

» 0 » O ¥

Before that you said you don't have to say
anything. When you told him you don't have-to

say anything, let me stop there., What did you
mean to convey to him?

I don't know.
* * %

... "there's .nothing you can say", what do you
mean by that?

I don't know what I mean bythat,
What?

I don't know,

That was your own language.

I'm not denying that, this is all mine.

* k %

All right, let us go on. "I spoke fo my
friend", that is you, and he says, "Yeah".

Now let me stop there for a moment. ... Looking
at that conversation isn't it clear when you

are telling this man, Keeley, "I spoke to my
friend" and he said, "Yeah," that he Kknew
exactly whom you meant when you said, "I spoke
to my friend"? .

He might have known, I don't know.

* k %

You had a clear idea in your mind at the time
whom you meant when you said, "I spoke to my
friend", correct?

Probably so.

* % %

* You were using the pronoun "he" rather than the

proper name of the person you had in mind in
order to conceal the identity of the person
whom you were talking about, am I correct?

t

That is possible.

*vk Kk

You knew definitely whom you were taling about,
correct?

At that time, I evidently did.

C.I.9



Q@ There is no doubt about it. He said, "right',
he knew too, didn't he?

A According to that answer.’

* kK

Q So that you are telling him you met him once
or twice, the parson, that this other guy was
supposed to meet, you met him once or twice
and Ssomebady brought him "to try to get him,
you know, moxe money." Let me ask you this
question, at that time, at the time you made
this utterance to him, by the way it is your
words, isn't ik?

A This whole thing is my words. I'll save you
the trouble.

Your words reflected your own thoughts, correct?

A Probably. Of course, it was me speaking.
It's got to be my thoughts.

Q Mow, this Grand Jury would like to know what
your thoughts were at the time that you expresse@
them in a cryptic, guarded fashion?

A Well, I would like to tell this Grand Jury, if

I could remember what I was talking about, at
that time. I am at a total loss.

* k %

Q ... You know police officers, don't you? You
nave a lot of friends in the police department?

A Yes, sir.

Q ... Instead of garring, we want a promotion, we
say = more meney. It means a higher rank.

A Second grade to first grade.
Q .A common expression.

A No gquestion about it.

x % *
+
Q If you had a conversation with someone on
behalf of a police officer who sought a
promotion it would be most unusual?

A  Unusual for me.
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It would stand out in your memory. It should
stand out.

To me, yes«

* * %

Now, I am asking you, do you deny in that
conversation that you were talking to Keeley

about a police officer who sought promotion?

what police officex? '

Any police officer?

I don't remember.:

Do &ou deny it?

{No response)

Do &ou deny it?

I don't remember mentioning about a police officér.

I am asking you, do you deny talking about, in
a cryptic coded language, about a police officer?

I don't remember.

In connection with a promotion?

Cc.I.1l0

T don't remember if it was a police officer,
Mr. Scotti. .

koK
Do you deny that you were talking about, in
. essence, a police officer who sought a promotion*

I deny that, I deny that. I, to the best of my
memory, whether it was a police officer or not,
T don't remember. I am not going to sit here
and say something just to make -=-

You said a little while ago, it would be a

.rarity for you to talk to anybody about a police

officer in connection with a promotion.

Yes.

Now, I am asking a question. I am asking you,
do you deny it?

I might have.

e maaan: ddmaki a. .




Will you listen? Do you deny that the person
you were talking about when you said right
down here, "you know -- more money =- you know"

I don't deny it. It could have been a poliée
officer, Mr. Scotti.

Do you deny it was?

I have to deny it was. No one ever told me abou
the name of a police officer, nc one told me

about a police officer, That qguestion I have to
deny.

Deny what?

I was ever told that.

There are plenty of policF
officers --

* ok k

... Were you seeking to convey to that man,
Keeley that a police officer went down there
and tried to get him, "you know =-- more money"?
Now, somebody in the Police Department was
trying to get a promotlon for a police officer,
do you deny conveying that thought to him?

I never, well this statement spcaks for itself.

That's right.

That, is exactly how I told it to him. I don't

deny I ever said, used the word Police Departmenr
or detective, I mean --

You're not being responsive to the gquestion.,

Let me say this to you, this could have been
meant for a police officer to get a promotion
or something to that effect.

You tell the Grand Jury what is the thought
you were conveying to that man? Tell us what
was the thought?

(No response)
Tell us.

That could have been meant for a police officer
to get a promotion. I'm not certain who the
other officer was or who was interested in him,
this is jUSL a message, maybe somaone told me
to give it to Reoley. It was bebszen then,

‘I was bringing the message,

e
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Are you saylng to this Grand Jury yoy don't
know, now, who that police officer was amdon

whose behalf you were having this talk with
Keeley?

Yes, I am saying that to this Grand Jury. I
don't know who this police officer was.

At the timé you had this conversation, did you
know the police officer?

I don't know who the police officer was then,
I don't know who he is riow.

How céan you have this conversation with him?
Because maybe Keeley had a conversation with
someone else previous to this, about police
officers, I don’'t know.

You were talking about conveying it,

Was conveying a message to someone?

You were conveying a message,

There's no police officer's I'm interested
in.

We are not asking whether you are interested

C.I.11

or not. i¥ere you conveying a message?
I -- this looks like I was conveying a message,
yes sir.

From whom?
I just den't remember.

Well now, were the words usen by the man or
ware they yoor Wn words

This is probably how it was told to me to tell
Keeley.

. You mean the man told you, stopped and gave

you the language?

Hight have spoken to me before Ilgot to the
phone. I used my own language, n® one wrote the

script for me on thlS I got the’ phone and my
mind runs --

How many times were you told by anyone to give
this ltind of a message? .

In regards to this?

.
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To give thiskind of a message.
The only time.
The only time in your lifetime?

Yes.

Mow, I am asking you, will you tell us, will
you tell this Grand Jury who this person was
who gave you this message?

I just don't remember.
could have been.
eight months ago.
perjure myself.

I told you who it possibly
I absolutely don't remember .
I'm not going to sit here and

x .k %

... Now you are saying to him, “that's about the
substance of the whole thing", meaning you had

a clear idea of what you were talking about at
the time, but you were giving it to him in
cryptic fashion. Okay?

Right.

So, at that time there was no doubt about the
fact you knew what you were talking about?

Yes.
“So you could take him there -- you know ==
because he appreciates that we -- we were thinkigg

about it -~ anyhow." "We were thinking about
it", who is the "we"?

T don't remember who "we" was.
*Take him" where?

I don't know.
Where could he take him?

Do you want me to tell.you?

No. I wish I knew where they took them all. I
don't need them.

"I wonder why they are coming up with these
stories?" Now he tells you, "I wondexr why they
are coming up with these storeis?" He doesn't
tell you what the stories are?

No.
Doesn't he assume by making the statement you,

yourself know about these stories, it is clear,
isn't 1it?

To R R « T © IR © I
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Yes.

Both of you kndw what these stories are? .

Yes. .

I ask you, what were these stories?

(No response)

What were these étoéies?

I don't remember what the stories were.

All right, you said, "Well I told him that exr ==

you --." You knew, didn't you at that time yocu
knew what the stories were, correct?

.According to this, I should have known.

What do you mean, "you should have?, you knew.

" Accoxding to that.

You said, you say, "You will now go back to the
same you know the same source". Going to the

source of the stories, right? You are talking
about the source?

Yes.

All right. Both of you knew what you were talking

abeut at that time, correct?
Evidently.

Let's go on. By the way, can you tell this Gran
Jury what the "same source" was, what you meant?

Mo, I can't.
You knew then. HNow you don't know?
I don't know right now.

And you 'say, "So I have to assume that ex - I _"
have to believe him -~ don't I?"

v

Something else, "I have to believe him." Him
who? S

Who is this "him"?

T am asking myself that question.

C.I.12
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At that time you knew who the "him" was,
didn't you?

He:.said, "Yeah of course.”
He knew too, didn't he?

I have to assume I have to believe him -- don't
I." "Yeah of course."

Both of you knew who you meant by "“him", right,
at the time? Now you say you don't know?

I don't remember.

All right, let's go on. He said, "But you know
where it's coming from?" You say, "Yeah, I -~
you -- we -- I discussed that with him too -~
He doesn't know why. Oh you're going back and
check it out again now?"

I see this. I read it very thoroughly.

Right. At that time you knew what you were
talking about, didn't you and he knew too?

(No response)

Can you tell this Grand Jury what you were
talking about?

N6, I can't.
You don't recall a single thing?

No.

All right, let's go on. Then, "Yeah I‘'d like

to know." You said, "Just for your own -- see
if you can get him more concrete -- if you can
~-- you know." Get something more concrete?

It doesn't make sense at all, at this point.

* k *®

Then he says, "Is the other guy back?" You
say, "Yeah, he's here. TI'm eating with him."
Whom does he mean by thac?

I don't know.

A = »

0 or 0 X DO
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"Is the other guy back?", is that Hugh Mulligan?
It could have been.
Do you deny it was Hugh Mulligan?

I deny that I remember whether it was him or
not. I'm not saying it was him.

Do you deny that, in fact, was Hugh Mulligan?
I deny I remember whether.it was him.

What do you mean?

I don't deny it was he.

I am asking you whom Keeley referred to that you

.knew, a friend?

It could have been Hugh Mulligan.

* % %

Do you deny you were talking to him about a
police officer seexing a promotion?

I deny it was a police officer. I wasn't in --

That is not the question.

MR. SCOTTI: Mr. Foreman, I request that you
direct the witness to be responsive
to the questions.

bon't add to my question.

I will answer the gquestion.

All right. Answer it,

It's right here. As far as I am concerned, this
paragraph about getting more money and all was
probably a message I was delivering to him from
someone who told it to me. I forget who it was
at this point. However no one told me that it

was a police officer. I wasn't told. I am not

going to assume. I am not going to deny.
I was never told it was a police officer.

v

Are you saying you were conveying a message?

In this particular instance, ves,

C.I.13



All right, who was the one who asked you to
convey a message?

I absolutely forget, Mr. Scotti, I told you on
numerous occasions,

FRAMK S. HOGAN
District Attorney

c.I1.14







APPENDIX D

BUPREAE COURT O¥ THEZ STATZ OF NSW YORK :
COUNTY OF MNEW YOPX .

! : ”
THRE PROPLE OF IGE STATE OF NEW YORK :
~against-
i :
FRANKIE DE FAULA, ¢
Dafendant,
X

THE GRAND JURY OF THE COUNTY OF NEW YORK, by thia indictment,
accusa the above-pased defendant of the crime of PERJURY IN THE FIRST

DEGRER, committed on June 12, 1969, in the County of New York, as follows:

Tha F{fth June 1969 Grand Jury, hawing been duly and properly
esipanalled, was conducting an invastigation to determine whether there
had been {n existence in the County of New York a conspiracy to commit

the crimss of Sports Bribing and Sports Bribe Receiving,

Testineny adduced hefore the Grand Jury disclosad that the
defecdant was a profesefonal nrize Zighter and that Qary Garafela was

his wanager.

FPurther téatimony ravasled that cm Jazuary 22, 1969, éhe de~
fandant had fought Bob Foster in Madison Sqaaré Gavrden in the County of
tew York fcr the light-heavyweight champlonship of the world, and that
Foster had defeated DePaula by a tachnical knockout, having knocked him

down threae times in the first round,

Tt was rlso testifled that on Joauary 17, 1869, five days prior
to said fight, Gary Garsfola had m=at and conferred with Jemes Napoll,
also known as Jimmy Nap, at Grossinger's Country Club, where Frankie

DaPaula wag training. According to the testimony, Napoli had asked

i




Garafola, "How does everything look?,” and Garafola had rapliad, "Every-

tuinx looks good., The kid will listen."

In zddition, teatimony was sdduced befors the Grand Jury that
showed that the defendant and Gary Garafols had met James Napoll shortly
after the aforsmeationed fight in the early morning of January 23, 1969
at tha Unicorn Raestaurant in ths County of New York, The testimeny
further revealed that the defendant and James Napoli had engaged in a

convergation at gaid time and placs.

Purthar %eatimony disclosed that, as Gary Garafola and the
defendant were loaving the restaurant, Sarafola asked the dafandant 1f
Le had any small change for the hat check girl, and that the defendant

repliad, "You'rs kidding. I ecorad today, man, All I got i3 hundreds."

Azcording to further taztimoay adduced baefore the Gramd Jury,

the "purae' for tha fight was not paid uatil tha following moraing.

It, therefore, bacame material and necessary to inquire of the
defandant whaether na had made the statement to Gary Garafola, to wit,
"I scorad today, wan. All X got is hundreds,” in ordar to ascartaln
waethar the detandaul ilas recuived from Jamus Napoll and othera 4 paymeat
of money for not having given his best efforts in tha light-heavyweight

champlonehip fight with Bob Fostar.

On Juas 12, 1969, tha defandant appoarad bafore the Fifth June
1939 Grand Jury ia tha County of New York, and aftar haviang beaen duly
sworn befors tiu aaid Graad Jury, tha foraman thoreof having authority to
administer un oath aad sald oath belng required by law, the dafendant
stated that he would truthfully testify in comnection with said {nvesti-
gation, sod huving had immunity conferred upen him, the dafendant swora

falusuly as collows:

That hae, ¥rankia DePaula, had not said on January 23, 1969,

"I scored today, man. All I got is hundreds.®

Wheraas fn truth and in fiet, as the defandant ¥all knew, said
testimony was false and the truth was that the defendsnt had saild on

Januaxy 23, 1969, "I scored today, man, All I got {» hundreds.”

.The said fulse testimony was to s matarial mattar in that the
purpose of salid inquiry was to ascertain vhether the defendant had
recaived from James Napoll and others a payment of monay for not haviung
given his bast efforte in the aforesaid light-heavyweight championship
fight with Bob Toster.

SECOND COUNT:

And the Grand Jury Aforesaid, by this indictment, further accuse
the sbove~gamed defandant of the crime of PERJURY IN THE FIRST DEGREE,

committed on June 12, 1969, in tha County of New York, as follows:.

The Fifth June 1969 Gragd Jury, having besn duly and properly
empanslled, was conducting an investigation to detarmine whether there
had been in extstence in tha County of New York a conspiracy to commit

the crimes of Sports Bribing and Snorts Dribe Raceiving,

Testixony sdduced bafore the Graud Jury disclosed that the

defendant was a professional prize fighter and that Gary Garafola vas

his manager.

Further tastimony revealed that on January 22, 1969, the
defandant had fought Bob Fastar in Madison Square Garden in the County
of New Tork for the light-heavyweight championship of the world, and that
Foster had defeatéd DePaula by x taechnleai knockou;, having knockad him

down three tinmes in the first round.




It was also tescifiad that om Jawuary 17, 1969, Iive days prior That he, Frankie DePaula, had not gone to the Ualcorn Restaurant

to sald £ight, Gary Garafula had met and confarrad with Jamas Napoli, after his championship fisht with Bob Toster aud iad not been in the

also Lmowa as Jimmy Nap, at Grossinger's Country Club, whara Frankie Unicorn Restaurant in the early worning of Jamusry 23, 1969.

DePaula vas training. According to tha testimony, Napoli had asked

Whereas in truth und In fact, as the dufendant well knew, said
Garafola, "How doas averything look?," and Garafola had replied, "Every-

teatimony was false and the truth wus that e had gome to the Ynlcora
thing looks good. The kid will 1listen.”

Restaurant after his championship fighic with Bob Poster aud had boaen in

In addition, frestimony vas adduced before the Grand Jury that the Unicorn Restaurant in the 35119 worning of jaHHRYY 23, 1569,

showad that the defendant and Gary Carafola had met jamss Nepoli shortly

The oald Jalse rtesclmony wag to a macezial wattar 3 taak tha
after the aforementioned fight Iin tha early morning of January 23, 1569

purpose of gald laquiry was to ascartain wherhiar cha Jefondaat 1ad en-
at the Unfcorn Rastaurant in the County of Wew Yerl:, The teetimony

teced luto a wonspiracy with Cary Carafola, Jumes Napoll and others to
furener wevezled that the defandane 2ad Jamee Nepcld hed engeged In a

25 ShLey

dccupt a4 paynent of noney on the underscanding thac he would zot 3ive
senverscrion at said tirm and place.

ads hest afforts in che aforesaid light-heavywaight championship fight

It, therefore, bécame material and necessary to inquire and with 3ob Fogter.
ascertain fr;m the dafendant whether he had anjaged in a zonvarsation
THIRD COUNWT: ”

witk Jamas Napoli in the early morniag of January 23, 19489, at the CS

Unicorn Restaurant, and whethar such converaation ranlated to a conspiracy
with Gary Garafola, James Napoli and others to accept a paymant of money
upon the undarstanding that he would not give his hest effarts in the

light-heavyveight cherolonship fight witn Bob Faster.

Accordingly, it becama materlal and nacaessary first to aak the
defendant whethar ha was at the Unfcor: Nasvaurant followlng his light-

haavyreight champienship fight with 3ob Foster.

On Juna 12, 1969, the defendant appeared before the Pifth June
1969 Urand Jury in tha County of Hew York, and after having beaen duly
sworn before the sald Grand Jury, the foreman chereof aaving suthority to
administer an oath and sald oath beinz vequired by lzw, the defendant
stated that he would truthfully testify in connection with asid {nvesti-
gation, and havinz had immunity conferred upon him, the defandant swore

falsely as follows:

Aud the Grand Jury Aforeseid, by this lodicemoat, further accuse
the above-numed Jefendant of tho erime of PYRJURY I THE PIRST DEGRER,

committad on Jine 12, 1969, in the County of New York, as follows:

Tte Pifth June 1869 Grand Jury, havipg beow 2uly end properly
empanalled, was coaducting an investigstion to determine whether thera
had been in existence in the County of New York a conspiracy to commit

tha crimes of Sports Bribing and Sports Bribe Receiving.

Testimony adduced befors the Grand Jury disclosed that the

defendant was a profusesional prize fighter snd tuat uury Garafolu was

his manager,

Further testimony revealsd that oa Jasudvy 22, 1565, ilue de-
fendant had fought Bob Foster in Madison Sauire Cazdan i the Leuhey of

New York fcr the llght-heavyweight chawpionshlp of the world, ana that




Foster had defeated DePaula by a technical knockout, having knocked him

down thres timss in the first round,

Tc was also tantified that on January 17, 1969 - five days
prilor to said fight - CGary Garafola had met and confzrred with James
Napoll, also known as Jimmwy Nap, at Grosainger's COu;try Ciub, whare
rrackie DePaula was training. According to the testimony, Napoll had
asked Garafola, "How does everything look?," and Garafola had veplled,

"Zoerything locks good. The kid will 1liaten.”

In addition, testimony was adduced bafore the Grand Jury that
shoved that the delendaut aud Sary Surafola had oec James Napoli shorely
afrar the aforementioned Fight in thp early uoraing of Jauuary 23, 1363
at the Unicorn Nastaurant ir the Cowmty cf low Yerl:n The teccimony fur-

ther revealud that the Cefenden

T

snd Jrmes NMapeli hed sppaged in 8 con—

versaticn a2t s2id time zud place.

It, thercfore, Liecare material and necessary to inquire and
ascartain from the defendant whether, in the early moruing of Jenuary
23, 1969, he had engaged in a conversation with James Napoli relating to
a conspiracy with Gary Garafola, James Hapoli and others to accept a
payment of mcuey upon the understarding that he would not give his best

efforts in fhe iipht-heavyweigiv champicuship fight with Bob Fuster.

Accordingly, it became watariel and nacassary first to ask the
dafendant whether he had met James Napoli, alao known as Jirmy Nap, at
the Matcora Tastaurant fallowing his light-tezwvyrzight cherpionsalp fight

with Wb Poster.

M June 12, 1959.'rhe dafandant appeared before tha Vifth June
1959 Grand Jury in the foucty of Wewx Yor', 221 sfter having teen duly

swora Snfere the sald Craad Jury, the feroran thereef

saviny authoricy
to administer an oath and sald oath being required by law, the defaendaat

stated that he would truthfully testify in connection with saild investi-




gation, and having had immunity conferred upon him, the dafendant swore

falsely as follows:

That he, ¥rankia DePaula, had not mst Jamas ¥apoli, also known
a8 Jimxy Nap, at the Unicorn Restaurant in the early morning of Januvary .

23, 1969, after his championship fight with Bob Fastar,

Whereas in truth and in fact, as the defandant wall knew, said
testimony was false, and the truth wes that he bhad pmst James Napoll, also
¥oown as Jimmy Nap, at tbe Unicorn Restaurant in tha sarly moruning of

January 23, 1969, after his chempionship fight with Beb Tostar.

The said false testimony was to a material matter in that the
purposs of said inquiry was to ascertain whather the defendant had sngerad
{nto & conspiracy with Gary Garafola, James Napoll and others to accspt 2
payment of money upon the understanding that he would not give hiz best
efforts in the aforasaid light-heavyweight champlonship fight vith Bob

Foster. .

FOURTH COUNT:

And the Grand Jury Aforesaid, by this indictment, furthar accuse
the above-nszad dnfendant of tha crime of PERJURY IN THE FIRST DEGREE,

comnitted on June 1%, 1969, in the County of New York, as follows:

The Pifth June 1969 Grand Jury, having been duly and properly
empanslled, was conducting an investigation to derarming wheather there
hed been in existenca in the County of New Ycrk a conspiracy to comnit

the crimes of Sports Bribing and Sports Bribe Receiving.

Testimony adduced befors tha Grand Jury discloséd that the
‘defendant vaz a profe:libnnl prize fighter and that Gary Garafola was

his manager.

Further testimony revealed that on January 22, 1968, the de-
fendant had fought Bob Foster im Madisou Square Garden in the County of

Nev York for tha light-hearyweight championship of tha vorld, and that

;
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Poster had defemted DePauls by a technical knockout, having knockad him

down three times in the first round.

In addition, tastinmony was adduced before tha Grand Jury that
showed that che defendant and Gary Garafola had met James Napoll sbortly
after the aforemanticnaed fight in the early morning of January 23, 1969,
at the Unicorn Restaurant in the County of New York. The testimony fur—
ther reverled that the defendant and Jamss Napoli had engaged in a con—~

versation at said time and ple-s.

Further testimony disclosed that, as Gary Garafola and the de-
fendant were leaving the restaurant, Garazfola asked the defendsnt if he
had any small change for the hat chsck girl, and that tha defendant re—

plied, "fou're kidding. T scored today, man. All I got i{s hundreds,”

According to further testimony adduced beforae the Grand Jury,

the "purse” for the fight was not paid until the following morning.

It, therefore, became material and necessary to inquire of the
defendant vhether ha had made the statemant to Gary Garafola, to wit, "I
scored today, man. All I got {3 hundreds," in order to sscertain vwhethaer
the defendant had received from James Napoil and others a payment of mone?
for not having given his best efforts in the light-heavyweight champion-

ship figh* with Bob Foster,

Accordingly, it becama matarial and necassary first to aak the
defendant whether he had been with Gary Garafola st the Unicorn Restsurang

in the early morning of Jsnuary 23, 1969.

On June 12, 1869, the defendant appeared before the Fifth June
1969 Grand Jury in the County of New York, and after having been duly
sworn befora the said Grand Jury, the foremian therecf having austheority to
administer an oath and sald oath being required by law, the defendant
stated that he would truthfully testify in connection with said inovesti-
gation, and having had {mmuzity conferred upon him, the defendant avora

falasely as follows:




That he, Pranbie §épuuln’h£d not been with Gary Garafola at the

iicorn Rastanrant {n the sarlvy vorning of January 22, 1969,

Wheraas {n truth and n fact, 23 the dafendant wall lnsw, said
tastimony was falae and tha t=uth was chat hg had been with Gary Garafola
at the "nicora Teairxurant 13 tha =2arly cerming of Jaauary 23, 1969.

The saild false testioeny was to 2 marcrial matter in that tha
srpose of sald Inquiry was to ascartain whatﬁer tha defendant had re—
ceived f{rom .Jzmas Napoll iand others a pament of wonay for natrihaving
zlvea his VLast afforts ia the afcresald llzht~heevyweisht ciraumionship

fight with Tobh Foster,

FRANK S. HOGAN

Uistrict Attorpay
View York Cowunty
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Summarx

41 Federally, immunity is "ﬁse"; it prevents the use of

any compelled testimony, and its fruits, in any subsequent
criminal proceeding against the witness,othe; than for perjury
or contempt committed under the immunity order. Use immunity
squares with the Constitution. The constitutional rule is
also that an immunity grant must protect against the use

of immunized testimony between states and between a state

and the federal system, no matter where the immunity was
granted. Immunized truthful testimony may never be used
criminally against the witness; untruthful testimony given
under an immunity grant is not immunized. Corporations and
associations have no privilege against self~incrimination;

no immunity is necessary to compel production of their iec—
ords. Partnerships may or may not have a privilege. No
immunity is necessary when the crime about which the witness
testified is one for which he cannot be prosecuted. Immunized
evidence may be used against the witness in proceedings
imposing only other than criminal sanctions. In general,

real evidence, even if obtained under an immunity grant, is
not immunized. In New York, a broad transactional immunity

is provided for witnesses by statute. A witness may not be
prosecuted for any crime concerning which he gave evidence
other than for perjury or contempt committedﬁpy the witness
while testifying under the immunity order. D&?ing gtand ] | Q
jury proceedings, this immunity automatically ‘protects

any "responsive" answer by a witness; he need Pbt first

assert his privilege against self-incrimination. WNew York's

it

constitutional immunity is use immunity, and protects a

E.®6




a witness compelled to give incriminating evidence without

previous compliance by the government with the immunity

-
statute. New Jersey's statute provides use immunity. The
Massachusetts statute of 1970 provides a witness with trans-
actional immunity.

s




I. Federal Immunity--Generally

92 The general immunity statutes for federal proceedings

are found in 18 U.S.C. §§6001-6005. The scope of federal
statutory immunity is defined by section 6002:
Whenever a witness refuses, on the basis of
his privilege against self-incrimination, to
testify or provide other information in a pro-~
ceeding before or ancillary to--
(1) a court or grand jury of the United States,
(2) an agency of the United States, or
(3) either House of Congress, a joint committee

of the two Houses, or a committee or a
subcommittee of either House,

and the person presiding over the proceeding communi-

cates to the witness an order issued under this part
the witness may not refuse to comply with the order

on the basis of his privilege against self-incrimina-
tion; but no testimony or other information compelled
under the order (or any information directly or indi-
rectly derived from such testimony or other information)

may be used against the witness in any criminal case
except a prosecution for perjury, giving a false
statement, or otherwise failing to comply with the
order.

This statute provides "testimonial" or "use" immunity. A

[4

witness may be tried for a crime disclosed by his immunized

testimony, but neither the testimony itself nor any infor-
mation directly or indirectly derived from it may be used
against him. Testimonial immunity affords, the Supreme

8]
Court held in Kastigar v, United States,™ & witness

protection coextensive with the Fifth Amendment privilege

1406 U.S. 441 (1971).




against self-incrimination; consequently, it provides
a sufficient basis for compelling testimony over a claim
of the privilege.
13 When a person is prosecuted for a crime disclosed
by his immunized testimony, however, the burden of proving
that the testimony is not used, even indirectly, is on the
prosecution. The Court in Kastigar observed:
[0O]ln the prosecution [rests] the affirmative
duty to prove that the evidence it proposes to
use is derived from a legitimate source wholly
independent of the compelled testimony.2
14 The standard of proof the government must meet in
carrying this burden is a "heavy" one of showing that all

evidence sought to be admitted is from independent sources.3

Once the defendant shows he gave testimony under an immunity

214. at 460. -

3United States v. First Western State Bank, 491 F.2d 780

(8th Cir.), cert. denied, 419 U.S. 825 (1974). .

See also Goldberg v. United States, 472 ‘

F.2d 513 (2d Cir. 1973), where burden of proof required is
"substantial.” The most recent, and most novel, case illumi-
nating the "independent source" requirement is the Second
Circuit's decision in United States v. Kurzer, 534 F.2d

511 (2d Cir. 1976). There, testimony of one Steinman

Jed to the indictment of the defendant, Kurzer. Previously,
Kurzer had testified under an immunity graat (use immunity)
against Steinman. Xurzer challenged his own indictment

on the ground that Steinman's decision to cooperate, and
hence his testimony, was based on Steinman's own indictment,
to which Kurzer's testimony had contributed. If this were
true, then Steinman's testimony was not "derived from a legit-
imate source wholly independent of [Kurzer's] compelled
testimony," as required by Kastigar. The government claimed
that Steinman would have testified against Kurzer because

of the case the government had developed against him entirely
apart from Kurzer's information, even if the prior indict-
ment to which Kurzer had contributed never existed. The court
held that if the government could prove that proposition

to the satisfaction of the trier of fact, it would carry its
burden of showing that Steinman was a source "wholly indepen-
dent of the [immunized] testimony."




grant, he is entitled to a pretrial evidentiary hearing

or other hearing5 at which the government must prove lack

of taint. By the same token, the government must be allowed

the chance to prove lack of taint.6

45 In Kastigar, the Court also elaborated on the ban which

section 6002 imposes on the use of compelled testimony; the

Court observed:
This total prohibition on use provides a comprehensive
safeguard, barring the use of compelled testimony as
an "“investigatory lead," and also barring the use of
any evidence obtained by focusing investigation on a
witness as a result of his compelled disclosures.

The "fruit of the poisonous tree" doctrine, developed by

the federal courts as a rule for determining whether govern-

ment evidence was obtained .in a manner prejudicial to an

accused's other constitutional rights, applies, therefore,

with full force in the immunity context.8

‘United States v. McDaniel, 482 F.2d 305 (8th Cir. 1973).

>United States v. DeDiego, 511 F.2d 818 (D.C. Cir. 1975).

1d.

7406 U.s. at 460.

8ror a discussion of this doctrine and the occasionally
countervailing doctrines of "independent agent" and "atten-
uvation of taint," see the Cornell Institute on Organized
Crime memorandum on defending evidence against charges_oﬁ
illegality. Generally, a use-immunized witness is entitled
to a copy of the immunized testimony. In_ re Minkoff, 349
F. Supp. 154 (D.R.I. 1972). Access may also be had to
the minutes of an indicting grand jury. United States V.
Dorhau, 356 F. Supp. 1091 (S.D.N.Y. 1973). The prosecution's
burden to show no subsequent use may not be met with conclu-
sionary assertions. United States v. Seiffert, 463 F.2d

E.lo







11. Federal Immunity-—Effect on Other Jurisdictions

A. States
16 The Supreme Court resolved a long-standing contro-
versy in immunity theory with its 1963 opinion in

Murphy v. Waterfront Commission:9

[Tlhere is no continuing legal validity to, or
historical purpose for, the rule that one jurisdiction
within our federal structure may compel a witness

to give testimony which could be used to coavict

him of a crime in another jurisdiction. . . .

We hold that the constitutional privilege against
self-incrimination protects a state witness against
incrimination under federal as well as state law

and a federal witness against_incrimination under
state as well as federal law.

The Murphy case dealt with testimony compelled under a

‘state grant of immunity, and held that the witness received,

under the Fifth Amendment itself, testimonial immunity

against any federal prosecution. The brééd language of ‘the
opinion also indicates that evidence procured under the o

federal immunity statutes may not be used against the witness

8 (continued) :

1089 (5th Cir. 1972). Proof must be made. United Stats

v. Seiffert, 357 F. Supp. 801 (S.D. Tex. 1972), aff'd,

501 ¥.2d4 974 (5th Cir. 1974). Mere prosecutor eXposure,

however, has been held to warrant dismissal of an indictment.
United. States v. McDaniel, 482 F.2d4 305 (8th Cir. 1973).

This goes toco far. Other untainted prosecutors could handle
taint-free .evidence. BSee Watergate: Special Prosecution Force
Report 208 (1975) (filing of taint papers in reference to John Dean).

.

9378 U.s. 52 (1963).

1014, at 77-78.







in a state prosecution.ll

B. Foreign Jurisdictions

47 A sovereign's administration of justice and enforcement
of municipal law cannot be interfered with by any external
authorityv. "{A] state is powerless to grant immunity

12

against foreign prosecution." The United States is not

precluded from enforcing its laws by the grant of immunity

13 and any foreign state most likely

of another sovereign,
would take a similar position.

98 The question, therefore, arises whether a grant of
immunity which is only domestically effective is truly co-
extensive with the scope of the Fifth Amendment privilege.

To date, the cases indicate that domestic immunity is adequate,
since "the privilege protects against real dangers, not

14

remote and speculative possibilities.” other rationales

tlgee United States v. Watkins, 505 F.2d 545 (7th Cir.
1974).” Between any two jurisdictions (i.e. federal-state
or state-state) the immunity is testimonial or use immunity.
Thus, even though a New York witness may be granted trans-
actional immunity, another jurisdiction may prosecute him
abiding by only use immunity; that is, he may be prosecuted
for a crime arising out of a transaction to which his

"New York immunized testimony related, so long as the foreign

jurisdiction makes no use of that immunized testimony or its
fruits.

12 . .
8 Wigmore, Evidence 346 (McNaughton Rev. 1961).

13, . ‘ ‘
United States v. First Western State Bank, 491 F.2d 780
(8th Cir.), cert. denied, 419 U.S. 825 (1974).

14, . , A
Zicarelli v. New Jersey Investigation Commission, 405 U.S.
477, 478 (1972). JAC




are sometimes used to allow compulsion of a witness, under
domestic immunity, to give evidence concerning his activities
within the United States. It is sometimes suggested that
since criminal laws have no extraterritorial effect, Fifth
Amendment "compulsion" (and hence immunity) should only

15

include domestic laws. It is also argued (and followed

by three circuits) that the secrecy of grand jury proceedings
is a sufficient protection of the witness's privilege.16

19 In re Cardassi17 is an exception to this line of

cases. There, it was held that grand jury secrecy rules were
insufficient protection against disclosure of grand jury
testimony to foreign prosecuting authorities, that the

Fifth Amendment privilege can be asserted against a genuine
danger of foreign prosecution, and that a witness in such
danger may refuse to answer questions despite a grant of
immunity.

§10 The two sides seemingly stand in equipoise. It may

be argued that since an immunity grant need be no broader

than the Fifth Amendment privilege,18 and the amendment

YSynited States v. Doe, 361 F. Supp. 226 (E.D. Pa.),

aff'd., 485 F.2d 941 (3d Cir. 1973), cert. denied, 415
U.5. 989 (1974).

l6In re Tierney, 465 F.2Z4d 806 (5th Cir. 1972); In re Morahan,
359 F. Supp. 858, aff'd., 465 F.2d 806 (5th Cir. 1972);

United States v. Armstrong, 476 F.2d 313 (5th Cir. 1973); In
re Weir, 377 F. Supp. 919 (S.D. Cal. 1974), aff'd., 495
F.2d 879 (9th Cir.), cert. denied, 419 U.S. 1038 (1974); In
re Parker, 411 F.2d 1067 (10th Cir. 1969). "

17351 F, Supp. 1080 (D. Conn. 1972). °

18SeeKastigar v. United States, 406 U.S. at 449.
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imposes limitations only on actions within the United
States, protection against actions of foreign governments
is not constitutionally required. On the other hand, it
is the action of the American court which compels the evi-
dence, and under the Fifth Amendment, an American court
may not compel any person to be a witness against himself
in any criminal case. All that remain; toc be determined
is whether a possible foreign prosecution is "any criminal

case" within the meaning of the Fifth Amendment.

III. Federal Immunity--Effect of Non-Compliance with the
Immunity Agreement '

A. Perjury

111 18 U.Ss.C §6002 specifically provides that evidence
given under a grant of immunity mayk be used in a subse-
quent "prosecution for perjury, giving a false statement,

19

or otherwise failing to comply with the order." Clearly,

such an exception is constitutional. 1Indeed, the Supreme Court
has held20 that perjurious testimony given under immﬁnity

could be used in a subsequent trial for perjury, even though

the statute then before the court did not specifically pro-

lgThe exception both for perjury and for giving a false

statement, though seemingly redundant, is necessary.
Technically, perjury is giving a false statement under oath
(Black's Law Dictionary, 1968 4th rev. ed.). Since immunity
may be granted in certain administrative proceedings under
18 U.s.C. §6004, and possibly the witness would not be
undexr oath, there is a need to include false statements

as a separate exception. )

20G1ickstein v. United States, 222 U.S. 139 (1911).
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vide a perjury exception.21 The cases hold that the perjury
which is committed is a breach of that particular immunity
agreement.22 The best discussion of the rationale underlying
this exception to an immunity grant is found in the Second

Circuit's opinion in United States v. Tramunti:23

The theory of immunity statutes is that
in return for his surrender of his fifth
amendment right to remain silent lest he
incriminate himself, the witness is promised
that he will not be prosecuted based on the
inculpatory evidence he gives in exchange.
However, the bargain struck is conditional upon
the witness who is under oath telling the truth.
If he gives false testimony, it is not compelled
at all. In that case, the testimony given not only
violates his oath, but is not the incriminatory
truth which the Constitution was intended to

21The Court reasoned:

[I]lt cannot be conceived that there is power to
compel the giving of testimony where no right exists
to require that the testimony shall be given under
such circumstances, and safeguards as to compel
it to be truthful. . . . [Slince the statute expressly
commands the giving of testimony, and its manifest
purpose is to secure truthful testimony,while the
limited and exclusive meaning which the contention
attributes to the immunity clause would cause the
section to be a mere license to commit perjury,
and hence not to command the giving of testimony
in the true sense of the word. 222 U.S. at 142-43.

See also United States v. Mandujano, 425 U.S. 564 (1976)
(perjury in grand jury subject to prosecution even if
testlmony taken in violation of Fifth Amendment).

2245nited States v. Leyva, 513 F.2d 774 (5th cir. 1975);

United States v. Tramunti, 500 F.24 1334 (2d Cir.), cert.

denied, 419 U.S. 1079 (1974); United States v. Watkins,

505 F.2d 545 (7th Cir. 1974); United States v. Alter, 482

F.2d 1016 (9th Cir. 1973); United States v. Doe, 361 F.

Supp. 226 (E.D. Pa. 1973), aff'd., 485 F.2d 678 (24 Cir.),

cert. denied, 415 U.S. 989 (1974); In re Grand Jury Proceedlngs,
509 F.2d 1349 (5th Cir. 1975).

23500 F.2a 1334 (2d Cir.), cert. denied, 419 U.S. 1079 (1974).
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protect. Thus, the agreement is breached

and the testimony falls outside the constitutional
privilege. Moreover, by perjuring himself

the witness commits a new crime beyond the

scope of the immunity which was intended to
protect him against his past indiscretions

« « « » The immunity granted by the Constitution
does not confer upon the witness the right to per-
jure himself or to withhold testimony. The very
purpose of the granting of immunity is to reach
the truth, and when that testimony is incriminatory,
it cannot be used against him. If the witness
thwarts the inquiry by evasion or falsehood, as
the appellant did here, such conduct is not
entitled to immunity. In fact, another crime

not existing when the immunity was offered is
thereby committed. The immunit¥4does not extend
in futuro [footnotes deleted].

B. Contempt

912 The same reasoning that allows perjuriocus testimony
given under oath to be used in a later trial for perjury
allows conduct that amounts to failing to comply with the
immunity order to be used in a later contempt hearing. The

Supreme Court held, in United States wv. Bryan, that it was prop-

er to use a witness's otherwise-immunized testimony,

in which she stated she refused to comply with a subpoena
to produce records, in a subsequent trial for contempt
based on such refusal.?® fThis was permitted, even though
the statute granting immunity did not make an exception
for the use of such testimony in a contempt proceediqg. In

United States v. Cappettc,26 the use of testimony given

2414, at 1342-44.

25339 y.s5. 323 (1950).

26502 F.2d 1351 (7th cir. 1974), cert. denied, 420 U.S.

925 (1975).

E.l6




under a grant of immunity, per 18 U.S.C. §6002, in a sub-
sequent contempt proceeding based on the witness's refusal
to testify despite the grant of immunity was also held to

be proper.27

IV. Federal Immunity--~Inconsistent Statements in Other
Proceedings

113 18 U.S.C. §1623 provides that a prosecution for false
declarations may be based on irreconcilably contradictory
statements made under oath.28

False Declarations Made Before Grand Jury or Court

(c) An indictment or information for violation
of this section alleging that, in any proceedings
before or ancillarxy to any court or grand jury of
the United States, the defendant under oath has
knowingly made two or more declarations, which
are inconsistent to the degree that one of them is
necessarily false, need not specify which declara-
tion is false if--

(1) each declaration was material to the point
in question, and

(2) each declaration was made within the period
of the statute of limitations for t?s ‘
offense charged under this section. 9]

In any prosecution under this section, the falsity
of a declaration set forth in the indictment or
information shall be established sufficient for
conviction by proof that the defendant while under
oath made irreconcilably contradictory declarations
material to the point in question in any proceeding
before or ancillary to any court or grand jury. It
shall be a defense to an indictment or information

27See also United States v. Leyva, 513 F.2d 774 (5th Cir. 1975).

28Note the recantation provision of subsection (d), which
permits avoidance of such prosecution.

23 0he statute of limitations is five years. 18 U.S.C.

§3282 (1961).
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made pursuant to the first sentence of this subsection
that the defendant at the time he made each declaration
believed the declaration was true.

(d) Where, in the same continuous court or grand
jury proceeding in which a declaration is made, the
person making the declaration admits such declaration
to be false, such admission shall bar prosecution
under this section if, at the time the admission
is made, the declaration has not substantially
affected the proceeding, or it has not become mani-
fest that such falsity has been or will be exposed.

(e) Proof beyond a reasonable doubt under this
section is sufficient for conviction. It shall not
be necessary that such proof be made by any particular

number of witnesses or by documentary or other type
of evidence.

A. Generally

114 Immunized truthful testimony can never be used in

any way against the witness, neither in prosecutions for
past30 nor future31 crimes, To prove an immunized statement
false, (1) non-immunized contradictory testimony of the
witness or (2) other independent circumstantial evidence
must be used. Once a statement made under a grant of
immunity is shown to be false, however, that statement |

may be used in a variety of ways. The false

immunized statement may be a basis for a witness's perjury

30United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd., 485 F.2d 678 (34 Cir, 1973), cert. denied, 415 U.S.

989 (1974).

31Cameron v. United States, 231 U.S. 710 (1914); United
States v. Hockenberry, 474 F.2d4 247 (34 Cir. 1973); Kronick
v. United States, 343 F.2d 436 (9th Cir. 1965).
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. . 32
conviction.

Additionally, a false immunized statement
may be used in other criminal trials not based on the
original perjurious statement, or subsequently to impeach a

witness's credibility, or to show prior similar acts.33

B. Specific Situations

115 In determining the range of application of section
1623, it is helpful to view, one-by-one, the specific
situations to which section 1623 would, at first, seem
applicable. For this purpose, assume that a witness:

made two different statements before a court or grand
jury, both statements being under oath. An immunity grant
will raise the following problems.

(1) Neither Statement Immunized

y16 If neither statement is immunized, section 1623

32United States v. Tramunti, 500 F.24 1334 (24 Cir.), cert.
denied, 419 U.S. 1079 (1974).

. « « If the witness thwarts the inquiry by evasion
or falsehood, as the appellant did here, such con-

duct is not entitled to immunity. In fact, another
crime not existing when the immunity was offered is

thereby committed (footnotes omitted). Id. at
1343-44.

33;§,at 1345, the court said:

. « . The failure to include in the exceptions to
the statute the use of false testimony to attack
credibility or demonstrate the commission of prior
similar acts does not prevent such use. To hold
otherwise in this situation, one not readily fore-
seeable by the legislature, would be to frustrate
the purpose which this statute was designed to
achieve (emphasis added),

In reaching this conclusion, the court cited Glickstein v.
United States, 222 U.S. 139 (1911) and United States v.
Bryan, 339 U.S. 323 (1950).




will apply directly and allow prosecution for any incon-
sistency if it is to the degree that one of the statements
is necessarily false.

(2) Both Statements Immunized

117 (2a) First statement false, second statement true:

the second immunity grant, under which the witness testified
truthfully, protects the witness from the use of that
truthful testimony to show any past perjury (or any other
past crime).34
418 (b) First statement true, second statement false:
likewise, the first immunized truthful testimony can never

be used to prove the falsity of any later statement.35

(3) Only First Statement Immunized
9§19 (a) First statement false, second statement true:
there is no clear authority on this situatioh, but' it
seems that before application of section 1623 would be
allowed, besides the two statements there would have to
be some independent evidence either of the falsity of
the first statement or the truth of the second statement;
Otherwise, it would be possible to assume from the statements’
inconsistency that actually the first statement was true
(therefore protected by immunity grant) and the second

statement was false. If there were some evidence of the

falsity of the first statement, however, its immunized

34United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd., 485 F.2d 678 (3d Cir. 1973), cert. denied, 415 U.S,
989 . (1974).

35Cameron v. United States, 231 U.S. 710 (1914); United
States v. Hockenberry, 474 F.2d 247 (34 Cir. 1973).
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status would disappear. This evidence could either be
direct evidence of its falsity, or by implication from
direct evidence of the truth of the inconsistent statement.

4§20 (b) First statement true, second statement false:

the immunized truthful testimony may never be used against

36 so that if it were the

the witness .for prosecution,
only'statement available, section 1623 would have no appli-
cation here.

(4) Only Second Statement Immunized

21 (a) First statement false, second statement true:

the immunity grant, under which the truthful testimony

was given, protects the witness from the use of that
testimhny to establish past perjury.37 Hence, section 1623
would not allow a prosecution for these two inconsistent

statements.

422 (b) First statement true, second statement false:

this situation, as with (3) (a) (419) above, presénts problems.
Section 1623 allows a prosecution without the necessity

of proving which of the two inconsistent>statements was

false. Unless, however, the first statement was indepen-
dently shown to have been truthful, or the second state-
ment was independently shown to have been false, the mere
inconsistency of the two statements would not prove the

second statement false. Until the immunized statement

36United States v. Hockenberry, supra.

37United states v. Leyva, 513 F.2d 774 (5th Cir. 1975);
United States v. Doe, 361 F. Supp. 226 (E.D. Pa. 1973),
aff'd. 485 F.2d 678 (3d Cir. 1973), cert. denied, 415 U.S.

989 (1974).
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itself is shown to be false, the witness is protected from
its use against him in any prosecution. Once the immunized
testimony is shown to to be false, however, it may be
used against the witness under section 1623, and in any

. 38
other prosecution.

V. Federal Immunity--Application to Corporations, Partner-
ships, and Associations

A. Coxrporations

123 If the privilege against self-incrimination dces
not apply to an entity, no immunity is required to compel
its testimony. As the Supreme Court observed in Campbell

Painting Corporation v. Reid:

. « «» It has long been settled in federal
jurisprudence that the constitutional

privilege against self~incrimination is "essen-
tially a personal one, applyving only to natural

individuals." It "cannot be utilized by or on
behalf of any organization, such as a corpor-
ation."

Thus, neither a corporation nor those who hold its documents

“have to be given immunity in return for the production of

those documents.40 Even when the corporation is the mere

38United States v. Tramunti, 500 F.2d 1334 (24 Cir.), cezt.
denied, 419 U.S. 1079 (1974). : , i

39392 u.s. 286 at 288-89 (1967), citing inter alla, Hale |
v. Herkel, 201 U.S. 431 (1906). v

; : ,
40curcio v. United States, 354 U.S. 112 (1956) (union); United
States v. Lay Fish Co., 13 F.2d 136 (24 Cir. 1928). e

.
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alter-ego of its owner, no privilege attaches to the corpor-
ation's documents.41

124 A corporate officer (regarding his personal know-
ledge of the business of the corporation), however, is
entitled to the privilege against self—incrimination. If
he claims his privilege as to that knowledge, he cannot

be compelled to reveal it unf;ss grantéd immunity.42
Additionally, the officer cannot be forced to reveal the
location of subpoenaed corporate records if they would tend
to incriminate him.%3 Nevertheless, the officer could be
subject to contempt for his failure to comply with the

subpoena duces tecum for those records,44

B. Associations

125 Unincorporated associations and labor unions are

41A sole owner of a corporation, by his choice of corporate
form of doing business,; relinquishes his personal privilege
as to corporate documents.: United States v. Fego, 319

F.2d 791 (24 Cir.), cert. denied, 375 U.S. 906 (1963);

Hair Industry Ltd. v. United States, 340 F.2d4 510 '(2d Cir.
1965).

12ynited states v. Molasky, 118 F.2d 128 (7th Cir. 1941),
rev'd. on other grounds, 314 U.S. 513 (1942).

43Absent a grant of immunity, to compel the corporate
officer to reveal the location of incriminating records
would force him "to condemn himself by his own oral testi-
mony," and thus violate his Fifth Amendment privilege.
Curcio v. United States, 354 U.S. 118, 124 (1956).

-

44Id. The Supreme Court recently reviewed the principles

- governing the production of documents in Fisher ¥. United

States, 390 U.S. 953 (1976) (production by attorney of

- client's records). Fisher merits close examination by
“those in litigation over the production or all types of

records. : ‘







A

treated similarly.q

C. Partnerships

9126 Partnerships may or may not be entitled tc the
privilege against self-incrimination. While older cases

flatly held that therewas such a privilege as to partner-

ship records,46

States v._White47 to determine whether the group documents

are or are not within the scope of the privilege:

The test, . . . is whether one can fairly

say under all the circumstances that a
particular type of organization has a character
so impersonal in the scope of its membership
and activities that it cannot be said to embody
or represent the purely private or personal
interests of its constituents, but rather to
embody their common or group interests only.

If so, the privilege cannot be invoked on
behalf of the organization or its represen-
tatives in their official capacity.

427 The lower courts, of course, gquickly followed this

test48 and in 1974 the Supreme Court reaffirmed White in

the Supreme Court set cut a test in United

45United States v. Fleischman, 339 U.S. 3492 (1950); United
States v. White, 322 U.S. 694 (1943); United States v.
Gasoline Retailers Ass'n., Inc., 285 F.24 688 (7th Cir.-
1961) ; Lumber Products Ass'n. v. United States, 144 ¥.2d
546 (9th Cir. 1944), rev'd.on other grounds, 330 U.S. 395
(1947).

46See, ng., United States v. Brasley, 268 F. 59 (W.D.
Pa. 1920).

47322 U.S. 694, 701 (1943).

48The cases held that a partnership, because of its size
and the way business was conducted, was an impersonal
business entity. Concluding that the individual partners
had no private or personal interest in the partnership -
records, it was held that neither the parcners nor the
partnershlp could claim the privilege against self-
incrimination as to the partnership books or records.
See, e.g., United States v. Wernes, 157 F.2d 797 (5th
Cir. 1946); United States v. Silverstein, 314 F.2d 789
(24 Cir.), cert. denied, 374 U.S. 807 (1963).
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Bellis v. United States. The Bellég Court held that

a three-man law partnership, which employed six other people
and was in existence for almost fifteen years, had an
established institutional identity of its own, independent

of the partners. Thus, its records and books could be
subpoenaed and no claim of privilege would attach to them.
Several factors supported the conclusion that the partner-
ship was a separate entiéy.. V It had its own bank account,
filed its own tax returns, and it could be sued in its own name.
Further, the books reflecting receipts and disbursements of |
the partnership did not contain personal information and
therefore were held in a representative,-not personal,
capacity.

128 The Court, however, did not abrogate the privilege

49417 u.s. 85, 93-94 (1974):

We think it is similarly clear that partnerships

may and frequently do represent organized institutional
activity so as to preclude any claim of Fifth Amendment
" privilege with respect to the partnership's financial
records. Some of the most powerful private institutions
in the Nation are conducted in the partnership form.
Wall Street law firms and stock brokerage firms provide
significant examples. These are often large, impersonal,
highly structured enterprises of essentially perpetual
duration. The personal interest of any individual
partner in the financial records of a firm of this
scope is obviously highly attenuated. It is incon-
ceivable that a brokerage house with offices from

coast to coast handling millions of dollars of invest-
ment transactions annually should be entitled to
immunize its records from S.E.C. scrutiny solely
because it operates as a partnership rather than in

the corporate form. Although none of the reported
cases has involved a partnership of quite this magni-
tude, it is hardly surprising that all of the courts

of appeals which have addressed the question have
concluded that White's analysisvrequires rejection

of any claim of privilege in the financial records

of a large business enterprise conducted in the
partnership form.
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against self-incrimination of all partnerships. Each

partnership must be examined individually to see whether

or not its records are covered by the privilegenSl

VI. Federal Immunity~-Civil Liabilities

129 18 U.5.C. §6002 specifically provides that immunized
evidence may not be used against the witness in any criminal
case. By negative implication, the use of such evidence

in a civil action would be allowed. The Supreme Court
holds that immunity statutes need not protect against
penalties of a non-criminal nature in order to be consti-.

tutional.52 Thus, while immunized evidence may be used

5OThe court intimated that temporary associations to carry
out a few short-duration projects, or small family partner~
ships, or a partnership with some pre-existing relationship
of confidentiality among the partners could present different
cases. Bellis v. United States, 417 U.S. 85 (1974).

511f the partnership records are found to be personal and
covered by the Fifth Amendment, the gquestion arises: may

one partner produce them, over the objections of the other?
Couch v. United States, 409 U.s. 322 (1973) (accountant .
compelled to produce client's records) indicatesg that the
answer would be yes. Cf. Fraiser v. Cupp. 394 U.S. 731
{1969) (consent by joint use of bag) and United States v.
Matlock, 415 U.S. 164 (1974)(301nt illici%t relationship). Two
Fourth Amendment cases also point toward an affirmative

answer. But see In re Subpoena Duces Tecum, 81 F. Supp.
418 (w.D. Cal. 1948).

>2yllmann v. United States, 350 U,S. 422 (1956). There, the
witness was granted full transactional immunity and asked

to testify about his Communist Party membershlp. He refused
to answer, saying the statutory immunity was insufficient’
since he could become subjevc to the loss of his job, -
expulsion from labor unions, restricted passport eligibility,
and public opprobrium. The Court responded that the Fifth
Amendment only applies where the witness is required to

give testimony that might expose him to a criminal charge.
Ullmann's contempt conviction was affirmed. See also In re
Michaelson, 511 F.2d 892 (9th Cir. 1975); In re Bonk, 527 F.
2d 120 (7th Cir. 1975).




, . . .. . 53 . . .
against a witness in a civil action, 1f there is a possi-

bility that the evidence will be used against the witness

54

in a criminal proceeding, the privilege applies. The

main consideration is not the context in which the testi-
mony is given, but the use to which the testimony may be
put,55 criminal or non-criminal.

430 If the privilege applies, i.e. there is a possibility
of criminal use of the testimony, the witness may be penal-
ized neither civilly nor criminally for asserting his

56

privilege against self-incrimination. If immunity is

granted, however, thus removing the constitutionally-prohibited

criminal sanction, civil or other penalties may be imposed
on the witness.57 Once the possibility of criminal use is

removed, the testimony itself may be used in a proceeding

53ynited States v. Cappetto, 502 F.2d 1351 (7th Cir. 1974),
cert. denied, 420 U.S. 925 (1975).

54Lefkowitz v. Turley, 414 U.S. 70, 77 (1973); Boulware v.
Battaglia, 344 F. Supp. 889 (D. Del. 1972), aff'd., 478
F.2d 1398 (24 Cir. 1973).

55Clearly, the mere labelling of an action or penalty as
civil or criminal is not decisive. Boyd v. United States,
116 U.S. 616 (1886), See also United States w. United States
Coin & Currency, 401 U.,s. 715 (1971).

56Lefkowitz v. Turley, 414 U.s. 70 (1973) (loss of government
contracts); United States v. United States Coin and Currency,
401 U.S. 715 (1971) (loss of money selzed in a gambling raid);
Gardner v. Broderick, 392 U.S. 273 (1968) (loss of public
employment) ; Sperack v. Klein, 385 U.S. 511 (1967) (disbar-
ment proceedings); United States v. Cappetto, 502 F.2d 1351
(7th Cir. 1874), cert. denied, 420 U.S. 925 (1975)(d1vest1-
ture of a property interest in a building).

\\
57 '
Gardner v. Broderick, supra.




imposing a penalty on the witness. Thus in the case of

Gardner v. Broderick,58 the Supreme Court said that if a

public employee, called to testify concerning the perfor-
mance of his public trust, were given immunity he could be
dismissed from his job on the basis of his compelled
testimony.

431 Two recent state court decisions59

hold that the testi-
mony of a lawyer, given under a grant of immunity, could be
used against that lawyer in a disbarment proceeding. The
rationale was that a disbarment procceeding is not a criminal
case within the meaning of the immunity statutes invdlved

or the Fifth Amendment. Additionally, it was said, the

purpose of disbarment was not to inflict punishment but to

protect the public,

VII. Federal Immunity--Effect on Prior Convictions

A. Convicitions

132 The grant of immunity under 18 yU.sS.C. §6002 has no
effect on a prior conviction,ﬁeven though the witness may

be forced thereby to admit his involvement in the crime

Id.

59Maryland State Bar Ass'n. Inc. v. Sugarman, 273 Md.

306, 329 A.2d 1 (1974), cert. denied, 420 U.S. 974 (1975)
(18 U.S.C. §6002 involved); Committee on Ethics of West
Virginia State Bar v. Graziani, 200 S.E.2d 353 (W. Va. Sup.
Ct. App. 1973), cert. denied, 416 U.S. 995 (1974) ,{state
immunity statute involved). -
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for which he was convicted.®® since 18 U.s.C. §6002 is a
testimonial, or use, immunity statute, it mereiy requires
that compelled evidence (or any evidence derived therefrom)
not be used against the witness in anf'c;iminal cas"e.61
4§33 When pronouncing sentence for the prior conviction,
the judge may not in any way use the intervening immunized
testimony of the defendamt.62 Even though the conviction
is on appeal, this is not a reason for denying a grant of
immunity since the appeal can only be based on the trial

record.63

B. Guilty Pleas

434 A guilty plea waives the privilege against self-
incrimination as to that crime. Questioning of a defendant
about facﬁs relating to the crime to which the guilty plea
relates necessitates no grant of immunity. The guilty plea,
however, is not a waiver of the privilege concerning other
crimes, even those based on the same set of facts. To
guestion a person who pleads guilty to a crime, immunity

must be granted if the testimony could provide evidence

6OKastigar v. United States, 406 U.S. 441, 461 (1972). See
alsoIn re Liddy, 506 F.2d 1293 (D.C. Cir. 1974). A similar
rule obtained under the old federal transaction immunity
?tatutes. See, e.g., Katz v. United States, 389 U.S. 347
1967). '

611 re Bonk, 527 F.2d 120 (7th Cir. 1975).

®2ynited States v. Laca, 499 F.2d 922 (5th Cir. 1974);

United States v. Wilson, 488 F.2d 1231 (2d Cir. 1973), rev'd,
421 U.8. 309 (1975) (defendant entitled only to resentencing by
a judge who is unaware of the immunized testimony).

®31n re Lysen, 374 F. Supp. 1122 (N.D. Ill. 1974). See also
Katz v. United States, 389 U.S. 347 (1967) (transaction
immunity grant}.
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that could be used in another prosecution for either a

federal or state crime.64

Pederal Immunity=-Non-Testimonial Evidence

435 18 U.S.C. §6002 provides that "no testimony or other
information" compelled under the immunity grant may be
used against the witness. 18 U.S.C. §6001(2) states that
"other information" includes any "book, paper, document,
record, recording, or other material." The legislative
history indicates that "other information" is to include
all information "given as testimony."65
{36 The "given as testimony" qualification on immunity

is consistent with Supreme Court decisions that some evidence
is not testimonial, but real, and thus is not entitled to
the privilege against self-incrimination. The privilegé

is only to protect against compulsion of the accﬁsed's

communications and not compulsion which makes the accused

€4ynited States v. Stephens, 492 F.2d 1367 (6th Cir.

1974); United States v. Seavers, 472 F.2d 607 (6th Cir.

654, Rep. No. 61-1549, 91st Cong., 24 Sess. 42 (1970)

Observes:

Subsection (2) defines "other information" to

rinclude books, papers, and other materials. The
phrase is used in contradistinction to oral testimony.
It would include, for example, electronlcally stored
information on computer tapes. Its scope is intended
to be comprehensive, including all information given
as testimony, but not crally.
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a source of real or physical evidence.66 Thus, even when

given under a grant of immunity, any real or physical
evidence which (under prevailing decisions) is not entitled
to the protection of the Fifth Amendment privilege may be

used in a criminal proceeding.67

The wise prosecutor,
however, will avoid this issue altogether by obtaining all

real and physical evidence in a non-immunizing context.

IX. Federal Immunity--How Immunity is Conferred

A. Statutory Immunity

Y37 When a witness refuses to give evidence on the basis
of his privilege against self-incrimination, he may be

compelled to testify under an order of immunity, as provided

66On this basis it has been held that a witness-accused
has no Fifth Amendment privilege to refuse to:

(1) exhibit his physical characteristics. Holi
v. United States, 218 U.S. 245 (1910) (put on clothing
to ascertain its fit); United States v. Wade, 388 U.S.
218 (1963) (appear in line-up, perform movements, and speak
certain phrases);

(2) submit to standarized medical tests. Schinerber v.
California, 384 U.s. 757 (1966) (taking blood samples):

(3) furnish handwriting exemplars and submit to finger-
printing. Gilbert v. California, 388 U.S. 263 (1967 ); or

(4) submit voice éxemplars- United States v. Dionisioco,
410 U.8. 1 (1972).

®7rhis must be so since "[t]lhis statutory immunity is
intended to be as broad as, but no broader than the privilege
against self-incrimination." S. Rep. No. 91-617, 91st

Cong., 1st Sess. 145 (1969%9). See also, United States v.

Hawkins, 501 F.2d 1029 (9th Ccir. 1974), cert. denied, 419
U.5. 1079 (1974).
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in 18 U.S.C. §§5001-6005. Sections 6003-6005 provide that an
order may be issued‘even though the witness has not actually

refused to testify, but the order does not become effective,

under section 6002, until and unless there is a refusal

68

grounded on the privilege against self~incrimination.

438 1. Court or Grand Jury Proceedings, Section 6003:

Orders to compel the testimony of witnesses or the production
of information may be obtained prospectively from a district
court by the United States Attorney, for the judicial district
in which the proceeding is to be held, "with the approval

of the Attorney General, the Deputy Attorney General, or any
designated Assistant Attorney General." The United States
Atﬁorney must indicate that in his judgement:

1. The witness's testimony or information may be
necessary to the public interest; and

2. The witness has refused or is likely to refuse
to testify on the basis of his privilege against
self-incrimination.

The district court "shall issue" an immunity order upon

receipt of such an application. The court is without

discretion and its function is purely ministerial.69

70

The judge cannot initiate an immunity order. Witnesses

68United States v. Seavers, 472 F.2d 607 (6th Cir. 1973).

®9united States v. Leyva, 513 F.2d 774 (5th Cir. 1975);

In re Grand Jury Investigation, 486 F.2d 1013 (34 Cir.

1973), cert. denied, 417 U.S. 919 (1974). The court also

may not question the judgment of the United States Attorney
that the testimony is necessary or that a refusal to testify
is probable. In re Lochiatto, 497 F.24 803 (lst Cir. 1974).

70For that reason, a defendant cannot demand that a judge
grant immunity to a defense witpess. Thompson v. Garrison,
516 F.2d 986. (4th Cir.), cert. denied, 423 U.S. 933 (1975);
United States v. Allstate Mortgage Corp., 507 F.2d 492
{7th Cir. 1974), cert. denied, 421 U.S. 999 (197%).
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whom the government seeks to immunize have neither

a right to notice and a hearing, nor standing to contest
the immunity order.7l Minor variations- in procedure

are permissible so long as all statutory procedural
requirements are satisfied by the time of the hearing to
72

grant immunity.

§39 2. Proceedings Before Administrative Agencies, Section
6004:

Federal administrative agencies with power to issue sub-
poenas and take sworn testimony are empoﬁered to issue
immunity orders with the avbproval of the Attorney General.
Since, however, the statute requires neither that the

witness appear under subpoena nor that he testifyxunder

oath, absence of these factors should not render a witness's
immunity ineffective.73 Some agencies not covered by section

6004 are, in other sections of the U.S.C. given power to

"lynited States v. Leyva, 513 F.28 774 (5th Cir. 1975);
United States v. Braasch, 505 F.2d 139 (7th Cir. 1974),
cert. denied, 421 U.S. 910 (1975).

72The statute envisions a United States Attorney first
obtaining the approval of the Attorney General, a Deputy, oxr
a designated Assistant, and then proceeding to a district
court for the issuance of an immunity order. In In re .
Di Bella, 499 F.2d 1175 (2d Cir. 1974), cert. denied, 419
U.S. 1032 (1974), however, a Special Attorney, attached to
a Strike Force, sought Justice Department approval for an
immunity order without the knowledge ©of the local United
States Attorney. Only at the hearing on the application
did the United States Attorney appear and sign the applica-
tion  for the order. The immunity order which issued

was held valid since all of the statutory requirements
were satisfied. :

W

73pnited states v. Welden, 377 U.S. 95 (1963). .
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grant immunity in connection with specific types of reports.’

140 3. Congressional Hearings, Section 6005:

The Houses of Congress and their committees may initiate

a grant of immunity. A "duly authorized representative"

of the House or the committee must apply to a United States
district court and show:

1. The House or committee has approved the request
for an immunity order by an affirmative vote of

a. a majority of the "members present”" of the
House, or

b. two-thirds of the full membership of the
committee; and

2. That the Attorney General has been given at least
ten days notice of an intention to request an
immunity order.

Here, unlike Sections 6003 and 6004, the Attorney General

has no veto, but he may [under Section 6005(c)] delay the

issuance of an order for up to twenty days from the date

of the request. The court, again, has no discretion to pass

on the necessity or wisdom of the requested grant of immunity.75

74For example: Environmental Protection Agency (records
relating to the distribution of certain poisons) 7 U.S.C.
§135c(1947); Department of Health, Education and Welfare
(records concerning interstate shipments of hazardous
substances) 15 U.S.C. §127 (1970); Commissioner of Immigration
and Naturalization (records pertaining to the keeping

of an alien woman for immoral purposes) 18 U.S.C. §2424 (1948);
Food and Drug Administration (records concerning interstate
movement of food, drugs, devices, and cosmetics) 21 U.S.C.

§373 (1970).

75The courts have, however, indicated some willingness
to let the procedure of application serve as

. . . a sort of declaratory judgement proceeding

not on the wisdom of conferring immunity or not, but
on the question of constitutional jurisdictions of
Congress over the inguiry area, statutory (or resolu-
tion) jurisdiction of the particular agent of Congress
over the inguiry, and relevance of the 1nformatlon
sought to the authorized inquiry.

Application of the Senate Select Committee on Pre51dent1a1
Campaiqgn Activities, 361 F. Supp. 1270, 1278 (D.C. D.C. 1973).
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B. Constitutional Immunity

14 1. Indicted Witness

In the federal system, when the government calls an indicted
defendant before a grand jury and interrogates him concerning
the subject matter of the crime for which he already
stands formally charged, there must be an intentional and
knowing waiver of the privilege against ‘self-incrimination
by the defendant. Otherwise, the testimony and its fruits

76

may not be used against him.

142 2. Unindicted Witness

Even absent a statutory grant of immunity, a defendant may
be entitled +to constitutional immunity in the form of
suppression of his incriminating testimony.77 Based

directly on the Fifth Amendment's prohibition of compulsion
of a witness to testify against himself, this immunity is
held, however, to apply only to situations similar to that of
the Miranda case. That is, even absent an assertion of the
privilege, any incriminating testimony will be barred from
use against the defendant 6n1y if, when given, the defendant

was the object of custodial interrogation.78 As a rule,

"Synited states v. Calandra, 414 U.S. 338, 345-46 (1574);
United States_v. Mandujano, 425 U.S. 564" (1976).

77See, e.g., Miranda v. Arizona, 384 U.S. 436 (1966).

78 arner v. United States, 451 F.2d 167 (1976); United States
v. Manduijano, 425 U.S. 564 (1976). See also United States

v. Luther, 521 F.24 408 (9th Cir. 1975); United States ex.
rel. Sanney v. Montayne, 500 F.2d4 411 (24 Cir.), cert.

denied, 419 U.S. 1027 (1974); State v. Hall, 421 F.2d

540 (2d Cir.), cert. denied, 397 U.S. 990 (1969).
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therefore, when an unindicted witness is called before a

grand jury, if he reveals information instead of claiming

his privilege, he has lost the benefit of the privilege.79

The privilege must be asserted, the rationale generally
being that a subpoena to testify is insufficient government
"compulsion" to bring the privile¢m against self-incrimination

80

automatically into play. The Supreme Court case of Garner v.

"PGarner v. United States, 451 F.2d 167 (1976), citing

United States v. Kordel, 397 U.S. 1 (1970). The Court

said, however, that this principle frequently has been

recognized in dictum, citing Maness v. Meyers, 419 U.S.

A49, 466 {1975); Rogers v. United States, 340 U.S. 367,

370-71 (1951); Smithv. United States, 337 U.S. 137, 150
(1949); United States v. Monia, 317 U.S. 424, 427 (1943);

Yajﬁa?er v. Commissioner of Immigration, 273 U.S. 103, 112-13
1927). N

BOIH Garner, supra, note 79, the Court said at 4323:

These decisions stand for the proposition that,
in the crdinary case, if a witness under compulsion
to testify makes disclosures instead of c¢laiming the
privilege, the Government has not "compelled" him
to incriminate himself.9

The Court's footnote 9 reads:

This conclusion has not always been couched in the
language used here.- Some cases have indicated that a
nonclaiming witness has "waived" the privilege, see,
e.g., Vajtauer v. Commissioner of Immigration, 273
U.s. 102, 113 (1927). Others have indicated that such
a witness testifies "voluntarily," see, e.g., Rogers
v. United States, 340 U.S. at 371. Neither usage
seems analytically sound. The cases do not apply a
"waiver" standard as that term was used in Johnson
v. Zerbst, 304 U.S. 458 (1938), and we recently have
made clear that an individual may lose the benefit
of the privilege without making a knowing and intelli-
gent waiver. See Schneckloth v. Bustamonte, 412
U.s. 218, 222-227, 235-240, 246-247 (1973). Moreover,
it seems desirable to reserve the term "waiver" in
these cases for the process by which one affirmatively
renounces the protection of the privilege, see, ¢.9.,
Smith v. United States, 337 U.S. 137, 150 (194¢).

The concept of "voluntariness" is related to the con-
cept of "compulsion." But it may promote clarity to
use the latter term in cases where disclosures are
required in the face of a claim of privilege. . . .
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. 1 . C o .
United States,8 restating these principles, involved the

assertion of the privilege in the context of a voluntarily
filed tax return. Significantly, the Court said:

. . . the rule that a witness must claim the
privilege is consistent with the fundamental
purpose of the Fifth Amendment--the preservatiocn
of an adversary system of criminal justice. See
Tehan v. Shott, 382 U.S. 406, 415 (1966). That
system is undermined when a government deliber-
ately seeks to avoid the burdens of independent
investigation by compelling self-incriminating
disclosures. 1In areas where the government
cannot be said to be compelling such information,
however, there is no such circumvention of the
constitutionally manda%ed policy of adversary
criminal proceedings.8

943 A prosecutor has discretion as to when to charge a
putative defendant with a crime. Suppose the putative
defendant, not yet indicted, were subpoenaed before the
grand jury and, without asserting his privilege against
self-incrimination, unwittingly gave incriminatory testi-
mony. ‘der the general federal rule, since there was no
constitucional "compulsion,” taat testimony may be used
against that defendant. Yet it can be argued that the
witness has been compélled to incriminate himself.

144 Nevertheless, when the Supreme Court was faced with

. . . v . 83
a closely related issue, in United States v. Mandujano,

it followed the traditional approach. There, Mandujano

was subpoenaed before a érand jury investigating local

8l14. at 4323.

8214. at 4326.

-~

J425 U.S. 564 :976).
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narcotics traffic as a result of information concerning
his attempted sale of heroin to an agent. He was warned

by the prosecutor: he need not answer incriminating
questions, all other questions must be answered truthfully
on pain of perjury charges, and he could have a lawyer,
though not inside the grand jury room. Later, Mandujano
was charged with perjury for admittedly false statements
made to the grand jury about his involvement in the attempted
heroin sale. Reversing the Fifth Circuit, the plurality
opinion held that Miranda warnings need not be given a
grand jury witness called to testify about criminal
activities in which he may have been perscnally involved.

It was held, therefore, that the failure to give such
warnings is no basis for having the false statements
suppressed in the subsequent prosecution of the witness

for perjury based on those statements.

145 Part of this holding in the plurality opinion was
unnecessary to the decision of the case. Even if the sub-
poena to a putative defendant were held to be ®compulsion,"
thereby protecting by constitutional immunity all statements
from use against the witness, perjurious statements would

84 With this principle, the four con-

not be so protected.
curring justices85 agreed. The implication of the holding
that no Miranda warnings were required before grand jury

testimony of a putative defendant were taken is unnecessary

)]

v
See discussion of perjury in this memorandum, 419, supra.

"

84

Brennan, J., joined by Marshall, J. filed a separate .
concurring opinion. Stewart, J., jeined by Blackmun, J.
also filed a separate concurring opinion.
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to the result, is far-reachingr and was not approved of by

the four concurring justices. The implication is that the
compulsion exerted over a putative defendant when subpoenaed
before a grand jury is constitutionally insufficient to
bring the Fifth Amendment privilege to bear. Hence, if

he does not affirmatively assert the privilege his incrim-
inating statements may be used against him. In Mandujano's
case, then, his testimony could be used not only for his
perjury conviction but also at a trial for attempted sale
of heroin.86
146 All eight participating justices87 agreed the testi-
mony should be used to prove perjury. The justices split
evenly on whether testimony in these circumstances, absent
perjury, should be otherwise used against the witness.88
A wise prosecutor, therefore, when caliing a grand jury
witness whom the prosecutor has probable cause to suspect
committed a crime about which the witness will be asked to

testify, will obtain an intentional waiver by the witness of

his privilege against self-incrimination.

86Indeed, Mandujano was convicted for attempting to distrib-
ute heroin, His grand jury testimony, however, was not
utilized by the prosecution at the trial. Thus, Mandujano
did receive-.a sort of immunity from the use of his state-
ments, except with regard to the perjury conviction. This
outcome is consistent with that of a statutory immunity grant.

7Justice Stevens took no part in the consideration ox
decision of the case.

88 justice Brennan, joined by Justice Marshall, argued

that a putative defendant subpoenaed before a grand jury

was under constitutional compulsion. In the absence of

an intentional and intelligent waiver of the Fifth

Amendment privilege by the witness, none of his testimony
should be used against him; they also argued that the witness
had the right to a lawyer inside the grand jury room.
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X. New York Immunity--Generally

A. Statutory Immunity--Transactional

147 The basic definition of the scope of statutory
immunity in New York appears in section 50.10 of the N.Y.
Crim. Pro. Law (McKinney 1971) which provides:

1. "Immunity." A person who has been a
witness in a legal proceeding, and who cannot,
except as otherwise provided in this subdivision,
be convicted of any offense or subjected to any pen-
alty or forfeiture for or on account of any trans-
action, matter or thing concerning which he gave
evidence therein, possesses "immunity" from any such
conviction, penalty, or forfeiture. A person who
possesses such immunity may nevertheless be convicted
of perjury as a result of having given false testi-
mony in such legal proceeding, and may be convicted
of or adjudged in contempt as a result of having
contumaciously refused to give evidence therein.

This statutory immunity is "transadctional"; a witness

cannot be convicted of any crime "concerning which" he

gives evidence under circumstances rendering a grant of}
immunity effective. This is true even if the state is able
to prove his guilt by evidence obtained wholly independently
of the immunized evidence. Although this type of immunity
is broader than that necessary to protect the privilege
against self-—incrimination,89 transactional immunity pre-
vails in New York.90

148 To determine the exact scope of New York's statutory

immunity, the critical question always is: how much must

89pcople v. La Bello, 24 N.Y.2d 598, 249 N.E.2d 412, 301
N.Y.S5.2d 544 (1969). New York's privilege against self-
incrimination is found in the New York Constltutlon,
Article 1 §6.

90vatter of Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2d
235, 307 N.Y.8.2d 33 (1969).
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a witness say about a crime to have given evidence

"concerning” that crime, and thereby receiving total immunity?

549 The answer is: very little. In 1903, in People ex rel.

Lewisohn v. O'Brien,91 a leading decision, Lewisohn was

guestioned during the course of an investigation of
another's conducting a gambling establishment at
certain premises. Lewisohn was asked whether he had
ever in his life been at that address. He refused to
answer, but his subsequent conviction for contempt for
such refusal was reversed. The court stressed that to
invoke his constitutional privilege a witness need not
be asked for an ad&ission of guilt, but could refuse to
supply any infofmation which might constitute a link in
an incriminatory chain of evidence.92

450 The scope of the implications of O'Brien is

93
illustrated by People ex rel. Coyle v. Truesdell.

One of the co-relators in that case, a grocer, appeared
under subpoena before a grand jury investigating corrup-
tion in the purchase of foodstuffs by city relief‘bfficers.
He was later indicted for bribery. Before the grand jury
he gave his address, and when asked if that was his

store or residence, he replied, "residence and store both."’

In explaining why this testimony gave him immunity from

the bribery charges, the court said:

%1176 N.Y. 253, 68 N.E. 353 (1903).

92176 N.Y. at 264-65, 68 N.E. at 356. See also People

eX rel. Taylor v. Forbes, 143 N.Y. 219 (1894).

93759 App. Div. 282, 18 N.Y.S.2d 947 (24 Dept. 1940).
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Thus it was established that he had a store at

"101 Liberty Street." It is quite conceivable,

in the light of the nature of the c¢harge, that

witnesses would be called to testify that

directions were given them, attributable to

[the allegedly corrupt official] Sloan, to

go to this store to secure commodities. . By

this testimony, the appellant admits that it is

his store. This may very well be a link in the

chain of proof against him.
The implicit premise is that if the nexus between solicited
testimony and the crime with which the witness is later charged
were sufficient to permit the witness, absent an immunity
order, to refuse to respond on the basis of his constitutional
privilege, then the nexus is also sufficient to extend
immunity to that crime if a response is compelled under
an immunity order.
51 This standard presents vexing practical difficulties
to a prosecutor. Whether evidence given

by a defendant might constitute a link in the chain of evi-

dence tending to convict him of a particular

crime ultimately depends on the degree of ingenuity a
judge is prepared to use in fashioning a hypothetical
chain. Fortunately, however, the courts have been loathe
to indulge in liberal applications of the "any link"
standard, A few months later the Second Department spoke
again, saying:

Relator testified to nothing before the grand

jury except his name and address. Such evidence

would not constitute a link in the chain of

evidence against him. . . and did not entitle
him to immunity.95

94

Id. at 285-86, 18 N.Y¥Y.S.2d at 950.

95People ex rel. Bekoris v. Truesdell, 259 App. Divf 1091
(2d Dept. 1540). v
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452 The result is that New York statutcry immunity gives
a witness "complete immunity as to any and ali crimes to
which [his] testimony relate[s]."96

153 In a grand jury proceeding, this immunity automatically

protects any "responsive" answer by any witness; the witness

need not assert his privilege before receiving immunity.

B. Constitutional Immunity--Testimonial

54 As a matter of New York constitutional 1aw,97 use

of incriminatory evidence compelled from a witness is for-
bidden.98 Moreover, and in contrast to federal law, when
.~ a "prospective defendant" or the "target of an investigation”

is subpoenaed to testify before a grand jury, his testimony

961n re Cioffi, 8 N.Y.2d4 220, 226, 168 N.E.2d 663, 665, 203
N.Y.S.2d4 841, 844 (1960); see also Anonymous v. Anonymous,

39 App. Div.2d 536, 331 N.Y.S.2d 144 (1st Dept. 1972).

In the recent case of People v. McFarlan, 52 App. Div.2d

112 (lst Dept. 1976), a new limitation on the broad scope

of transactional immunity was added. The witness had been
indicted on drug charges for sales in June 1974. She was
later called before a different grand jury investigating

a murder occurring in December 1974. While testifying,

she blurted out statements about the drug arrest. In denying her
motion to dismiss the indictment on the drug sales, the
First Department said immunity did not extend to her indict-
ment since the answer was "unresponsive" to the question.

The court went on to say, however, that her statement ("I
sold drugs in the past") does not confer immunity "since

the relationship between that statement and the 'transaction,
matter or thing' for which defendant seeks immunity is not

a substantial one. . . .The admission of illegal activity

by the defendant did not specifically relate to the crimes
charged and immunity, therefore, did not obtain."

97N.Y. Const. art. I, §6 (1974).

%8people v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 468, 189
N.Y.5.2d 166 (1959).




is automatically protected by constitutional immunity.99

He need not assert his privilege against self-incrimination
affirmatively since the subpoena itself is deemed sufficient
"compulsion" to raise the privilege.loo

155 This automatic immunity is testimonial, however, and
does not have the breadth of the statutory transactional
101

immunity. It prohibits the direct and indirect use

of the compelled testimony. The burden of proving non~u$e
of the tainted evidence is on the prosecution.102
§56  Questions relating to the scope of testimonial immunity

in New York will probably develop along lines similar to

9people v. Avant, 69 Misc.2d 445, 330 N.Y.S.2d 201,
rev'd., 39 App. Div.2d 389, 334 N.Y.S.2d4 768, rev'd., 33

N.Y.2d 265, 307 N.E.2d 230, 352 N.Y¥.S.2d 161 (I973}; People

v. Laino, 10 N.Y.2d4 161, 176 N.E.2d 571, 218 N.Y.S.24 647
(1961), appeal dismissed, cert. denied, 374 U.S. 104 (1961);
People v. Waterman, 9 N.Y.2d 561, 175 N.E.2d 445, 216 N.Y.S.
2d 70, 90 A.L.R.2d 726 (1961). For a case distinguishing
"prospective defendant" from mere witness, see People v.
Yonkers Contracting Co., 24 App. Div.2d 641, 262 N.Y.S.2d
298 (2d Dept. 1965), modified on other grounds, 17 N.Y.2d
322, 217 N.E.2d 829, 270 N.Y.S.2d 745 (1965).

100United States ex rel. Laino v. Warden of Wallkill Prison,
246 F. Supp. 72 (S.D.N.Y. 1965), aff'd., 355 F.2d 208 (24
Cir. 1866), This case interpreted the New York constitutional
privilege against self-incrimination.

10lpoople v. Avant, 33 N.Y.2d 265, 307 N.E.2d 230, 352 N.Y.
s.2d 161 (1973); In People v. Laino, 10 N.Y.2d 161, 173,

176 N.E.2d 571, 578, 218 N.Y.S.2d 647, 657 (1961), the court
said:

Complete immunity.from prosecution may be obtained
by a prospective defendant, or any witness, only by
strict compliance with the procedural requirements
of our immunity statutes.

102People v. Yonkers Contracting Co., 24 App. Div.2d 641,
262 N.Y.S.2d 298, modified on other grounds, 17 N.Y.2d 322,
217 N.E.2d4 829, 270 N.Y.S.2d 745 (1966).
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federal law.103

XI. New York Immunity--Effect on Other Jurisdictions

A. Prosecution in Another State

457 New York courts long held the view that:

. . . a witness may be compelled to answer in a
state proceedinyg, as long as the immunity granted
by the state protects against prosecution under

its laws, even though it may not protect against
prosecgtion by the federal government or by another
state.~

The United States Supreme Court, in Murphy v. Waterfront

Commission of New York Harbor,105 held, however, that any

testimony given under a grant of immunity by one state will

be afforded use immunity status in any subsequent federal

(and, by implication, any other state) prosecutionulo6

103Federal immunity is based on an act of Congress, while
New York testimonial immunity is based on the New York
constitution. Nevertheless, since the federal statute
was intended to be coextensive with the Fifth Amendment
privilege, the analogy will be strong: the Fifth 2mendment
privilege against self-incrimination and the New York
constitutional privilege against self-incrimination are
identical.

104pc001e v. Riela, 9 App. Div.2d 481, 195 N.Y.S.2d 558 (3d Dept. 1959),
rev'd. on other grounds, 7 N.Y.2d4 571, 576, 166 N.E.2d4 840,

842, 200 N.Y.S5.24 43, 45, reargument denied, 8 N.Y.2d 1008,

169 N.E.2d 439, 205 N.Y.S.2d 352, cert. denied, 364 U.S.

915,

105598 y.s. 52 (1964).

106Federal courts have interpreted Murphy, supra at note 9, as
providing use immunity, vis-a-vis other states, to testimony compelled
under one state's immunity statutes. See, e.g., United
States ex rel. Catema v. Elias, ,449 F.2:4 40 (34 Cir. 1971),
rev'd. on other grounds, 406 U.S. 952 (1972). ‘

s’
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B. Prosecution by the Federal Government

58 As noted above, Murphy held that state witnesses who
are compelled to testify and incriminate themselves under
a state grant of immunity automatically receive use

immunity for their compelled testimony in federal prosecutions.

C. Prosecution by a Foreign Sovereign

9159 The Supreme Court,in Zicarelli v. New Jersey Investi-
07

gation Commission, specifically declined to decide if

the Fifth Amendment requires that a grant of immunity pro-
tect a witness from foreign prosecution to be co-extensive
with the privilege against self-incrimination. The New

York courts also have not‘squarely faced this question. A

108 however, indicates

post-Murphy decision by a lower court,
that New York follows the majority view that a state's
immunity statute need not protect against foreign prosecution

to be constitutional.

"~ XII. New York Immunity--Effect of Non-Compliance with the
Immunity Agreement

A. Perjury
160 The definition of immunity in Section 50.10 of H.Y.

Crim. Pro. Law (McKinney 1971) provides that a witness who

perjures himself while testifying under a grant of immunity

107406 u.s. 472 (1972).

108p00p1e v. Woodruff, 50 Misc.2d 430, 270 N.Y.S.2d 838
(Sup. Ct. Dutchess County 1966).
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may be prosecuted for such perjury.lo9

B. Contemgt

6l If the witness refuses to answer or evasively answersllo

while under a grant of immunity, such testimony may Le
used against him in a future contempt prosecution.lll
It must first, however, be explained to the witness that he

will receive immunity before a contempt prosecution will be
possible.112 A witness may be tried for perjury or contempt
for statements made while testifying after having been
granted constitutional yse immunity for testimony illegally

coerced.113 While the witness would be afforded use

109puskin v. Detken, 32 N.Y.2d 293, 298 N.E.2d 101, 344
N.Y.S.2d 933 (1973). Perjury is also nct excused because of
some defect in the proceedings in which the false testimony
is given. People v. Ward, 37 App. Div.2d 174, 323 N.Y.S.2d
316 (1lst Dept. 1971).

110Consistent answers of "Don't remember" by a witness may
constitute contempt. Second Additional Grand Jury of Kings
County v. Cirillo, 16 App. Div.2d 605, 230 N.Y.S.2d 303,
aff'd., 12 N.Y.2d 206, 188 N.E.2d 138, 237 N.Y.S5.2d 709
(1962) .

Mlyatter of Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2d 235,

307 N.Y.S.2d 33 (1969); this is the rule if answering violates
the tenets of the witness's religion, People v. Woodruff,

26 App. Div.2d 236, 272 N.Y.S.2d 786, aff'd. 21 N.Y.2d 848,
236 N.E.2d 159, 288 N.Y.S.2d4 1004 (1966). See N.Y.

Penal Law §215.50(3) (McKinney 1967) for the statutory
definition of this contempt.

H2people v. Mulligan, 29 N.Y.2d 20, 272 N.E.2d 62, 323
N.Y.S.2d 681 (1971); People v. Tramunti, 29 N.Y.2d 28,

272 N.E.24 66, 323 N.Y.S.2d 687 (1971); Pecple v. Franzese,
16 App. Div.2d 804, 228 N.Y.S.2d 227, aff'd., 12 N.Y.2d 1039,
190 N.E.2d 25, 239 N.Y.S.2d 682 (1962).

113Ruskin v. Detken, 32 N.Y.2d 293, 298 N.E.2d4 101, 344
N.Y.S.2d 933 (1973). 1In this case two pclicemen were
asked to testify about incriminating matters. The
prevailing rule in the police department was one similar

to that held unconstitutional in Garrity v. New Jersey, 385
U.S. 493 (1967). 1In this case, however, the constitutional
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immunity for any crimes he revealed while testifying, he
would receive no immunity for the crimes of perjury and

contempt.

XIII. New York Immunity-~Effect of Inconsistent Statements
in Qther Proceedings

162 Thefe are no New York cases dealing with the effect

of immunity where a witness testifies inconsistently on

two occasions. Obviously, given two inconsistent statements
under oath, where neither is immunized, a prosecution for
perjury will be possible. Otherwise, the considerations
already discussed regarding the federal system would seem

to apply (see federal section, 1415-22, supra). It should make
no difference in the analogy that federal immunity is
testimonial and New York immunity is transactional; perjury

vitiates any immunity grant.114

XIV. New York Immunity--Application to Corporations, Associ-
ations, and Partnerships '

A. Corporations

163 New York case law holds that the privilege against

113 (continued)

objection was removed since the policemen would have been
granted immunity from use of their incriminatory testimony.
The court reasoned that automatic immunity would not pro-
tect perjurious or contemptuous testimony.

147he New York case on this point is People v. Goldman,
21 N.Y.2d 152, 234 N.E.2d 194, 287 N.Y.S.2d 7 (1967). See
also People v. Tomasello, 21 N.Y.2d 143, 234 N.E.2d

287 N.Y.S.24 1 (1967).
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self-incrimination does not apply to corporations.115

When corporation books and records are subpoenaed, it may not

refuse to produce them on the basis of the privilege. Further,

an officer or agent of the corporaticn may not refuse to

produce corporate records on the ground that the disclosures

116

in them might incriminate him. A witness who does not

have possession of the corporate records, however, cannot
be compelled over a claim of privilege to answer gquestions

seeking to elicit either the fact of possession or knowledge

117

of the whereabouts of the records. This body of common

law was recently supplanted by a consistent statutory
provision which applies to grand jury proceedings, in Section
190.40(c) of N.Y. Crim. Pro. Law (McKinney 1975):

i. Every witness in a grand jury proceeding must
give any evidence legally requested of him regard-
less of any protest or belief on his part that it
may tend to incriminate him.

2. A witness who gives evidence in a grand jury pro-
ceeding receives immunity unless:

(a) He has effectively waived such immunity pursuant
to section 190.45; or

(b) Such evidence is not responsive to any
inquiry and is gratuitously given or
volunteered by the witness with knowledge
that it is not responsive;

(c) The evidence given by the witness consists only
of books, papers, records or other physical
evidence of an enterprise, as defined in sub-

11581 cakey v. Schlesinger, 294 N.Y.312, 62 N.E.2d 85,
46 N.Y.S.2d 508 (1945).

116£§. Neither the officer nor agent receives immunity by
virtue of the production of the records.

Wpeople v. Gold, 7 App. Div.2d 739,181 N.Y.S.2d 196
(248 Dept. 1959).
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division one of section 175.00 of the penal law,
the production of which is required by a sub-
poena duces tecum, and the witness does not
possess a privilege against self-incrimination
with respect to the production of such evidence.
Any further evidence given by the witness entitles
the witness to ‘immunity except as provided in
subdivisions (a) and (b) of this section.

B. Associations

164 Associations and unions, under case law, are treated

118

the same as corporations. In grand jury proceedings

N.Y. Crim. Pro, Law §190.40 is applicable to associations

and unions.119

C. Partnerships

ﬂ65 In grand jury proceedings, partnerships will not be
granted immunity regarding their subpoenaed books and
records under section 190.40 if they fit into

120 This defini-

the statutory definition of "enterprise."
tion raises the controversial "entity versus aggregate"

issue regarding partnerships. There are no New York cases

118§g. See also Triangle Publications v. Ferrare, 4 App. s
Div.2d 591, 168 N.Y.S.24 128; People v. Adams, 183 Misc.
357, 47 N.Y.S.2d 375, rev'd. 268 App..Div. 974, 52 N.Y.S.

2d 575, aff'd. 294 N.Y. 819, 47 N.Y.S.2d 943, 62 N.E.2d
244 (194%).

119N.Y. Crim. Pro. Law §190.40 (McKinney 1975) uses the word
"enterprise," which is defined in N.Y. Pehal Law §175.00
(1) (McXinney 1967) as:

. « . any entity of one or more person, corporate

or otherwise, public or private, engaged in business,
commercial, professional, industrial, eleemosynary,
social, political or governmental activity.




in point. It is quite conceivable that a court faced with
the issue would follow the federal procedure. A

federal court looks to the characteristics of the particular
partnership before it tn determine whether the partnership
more closely resembles a corporation,or whether it has

no separate existence apart from the partners.121

XV. New York Immunity--Civil Liabilities

166 The constitutional privilege against self-incrimina-
tion prevents the use of testimony, obtained from any wit-
ness by compulsion, in any proceeding which may result in
the imposition of a criminal penalty or forfeiture on that
witness. There is no constitutional right to refuse to
give testimony which would merely exéose the declarant

122

to civil liability or social obloquy. The issue is

not the nature of the proceeding or investigatiom in which
the testimony is given, but rather the type of penalty or

forfeiture to which the witness is exposed by the testimony.123

1215ee discussion supra in text at 4§26-28.

122People ex rel. Lewisohn v. O'Brien, 176 N.Y.253, 68
N.E.353 (1903). 1In 1917, it was held that disbarment of
a lawyer was not a criminal penalty, Matter of Rouss,
221 N.Y.81, 116 N.E. 782, reargument denied, 221 N.Y.
667, 117 N.E. 1083, cert. denied, 246 U.S. 661 (1917).

123’I‘he testimony protected is any which "might serxve to
facilitate the discovery of other circumstances sufficient
to lead to conviction " People v. O'Brien, 176 N.¥Y. 253,
68 N.E. 353 (1903). See also Chappell v. Chappell, 116
App. Div. 573, 101 N.Y.S. 846 (4th Dept. 1906); New York
C.P.L.R. §4501 (1963). ‘
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The key inguiry, then, in ascertaining whether a witness'g
testimony is privileged, is whether it may lead to a criminal
or civil sanction.

167 The decision of the first relevant case toc reach

124

the Court of Appeals was ambiguous. The lower courts,

however, have not given the concept of criminal penalty
an expansive reading in this context. Thus, the possibility

that adultery would be revealed, subjecting the witness to

125

a potential divorce suit, or to deportation for moral

126

turpitude, did not trigger the witness's privilege

against self-incrimination. Punitive damages in civil
actions are also held non-criminal penalties.127 In 1973,

the Court of Appeals also held that dismissal from public

12411 re Nicastro, 305 N.Y. 983, 106 N.E.2d 63 (1952),
involved a witness in a grand jury investigation who was
granted immunity from prosecution. Nevertheless, he refused
to testify on the ground that his testimony might reveal

he had filed false returns, the finz for which the immunity
did not cover. The County Court convicted him of contempt,
noting that the immunity statute "expressly grant[ed]
immunity not only against prosecution, but also against

the imposition of any penalty or forfeiture." Tbhis plainly
intimated that the grant immunized the witness from the

Tax Law fine. The Appellate Division affirmed /in a brief
memorandum decision, which did not specify whather the
witness was obliged to answer because +hz £ine was a criminal
penalty (against which he had received immunity) or because
the fine was a non-criminal penalty (susceptibility to

which would not trigger his privilege against self-
incrimination). The Court of Appeals affirmed without
opinion.

125people v. Nowacki, 180 Misc. 100, 40 N.Y.S.2d 131
(County Ct., Erie Co. 1943).

126yestichelli v. Mestichelli, 44 Misc.2d 707, 255 N.Y.S.
2d 185 (Supreme Ct., Nassau Co. 1964).

127people v. Ferro, 66 Misc.2d 752, 322 N.Y.S.2d 354
(Criminal Ct., New York Co. 1971).
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employment 1is not a criminal penalty,128 saying:

[Tlhe State may compel any person enjoying a
public trust to account for his activities and
may terminate his services if he refuses to’
answer relevant questions, or furnishes infor-
mation indicating that _he is no longer entitled
to public confidence.

XVI. New York Immunity--Effect on Prior Convictions

168 The'priviiege against self-incrimination does not
protect a witness from being compelled to give incriminating
evidence if‘éhe criminal sanction is not applicable. This
is true whether the criminal sanction is not applicable
because it has already been applied (i.e., the witness

was convicted and sentenced) or by the rﬁnning of the
statute of limitations. A witness so situated need not

be granted immunity before being compelled to testify.

169 Because of the plethora of statutory offenses and
since the statutory immunity extends to any crime concerning

130 a wise witness will assert

which the witness testified,
his privilege and request immunity. The factual web in
which the crime for which he was convicted occurred

likely includes various other crimes. Hence, he may make

2 .
128people v. Avant, 33 N.Y.2d 265, 307 N.E.2d 230, 352 N.Y.S.
2d T61 (1973).

12933 N.v.2d 265 at 271, 307 N.E.2d 230 at 233, 352 N.Y.S.
2d 161 at 165,

3% re cioffi, 21 Misc.2d 808, 192 N.Y.S.2d 754 (County
ct., Kings Co. 1959), aff'd., 10 App. Div.2d 425, 202 N.Y.S.2d
26 (2d Dept.), aff'd.,” § W.Y.2d 220, 168 N.E.2d 663 (1960).
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a good argument that his privilege indeed does apply. Unaer N.Y.
Crim. Pro. Law §190.40 (McKinney 1975), if the witness is called
before a grand jury, he need not assert his privilege to

receive transactionai immunity. In any other context,

however, unless he is a "prospective defendant;" he must

assert his privilege to receive constitutional immunity for

his subsequent testimony. Constitutional immunity, moreovefd

is only "use" immunity;131

XVII. New York Immunity--Non-Testimonial Evidence

970 New York case law reflects the rule that "the privilege
against self-incrimination applies only to evidence of a
testimonial or communicative nature obtained from the
defendant himself.“132
171 The immunity statute, however, read literally, affords

far broader protection. Immunity is granted in N.Y. Crim.

Pro. Law §50.10 (McKinney 1971) against conviction for any trans-
action, matter,or thing concerning which the witness |

"gives evidence" (emphasis added). Moreover, in grand jury
proceedings, any "evidence"’?3 produced by the witness when under
subpoena, | affords him automatic transactional immunity.

Logically, then, if a witness is'subpoenaed before the

grand jury and asked to furnish handwriting exemplars, or

131See People v. Avant, 33 N.Y.2d4 265, 307 N.E.2d4 230,
352 N.Y.S.2d 161 (1973).

1325 cople v. Damon, 24 N.Y.2d 256, 261, 247 N.E.2d 651, 653,
299 N.Y.S.2d 830, 834 (1969). - o

133Referring to N.Y. Crim. Pro. Law §50.10 (McKinney 1971).
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fingerprints, he will automatically receive an "immunity
bath," even though such non-testimonial evidence is not
protected by the conétitutional privilege.

472 The very narrow134 exception to this immunity for non-
testimonial evidence is N.Y. Crim. Pro. Law §190.40(2) (c)
(1975). This subsection excepts "books, papers, records,

or other physical evidence of an enterprise" produced

under subpoena before a grand jury.135 Thus, the individual
who merely produces and identifies such physical evidence
should not receive immunity; any other testimony elicited
from the witness, however, means automatic immunity for that
witness.136

173 A possible solution to this dilemma was recently

tried by two prosecutors. In Matter of Alphonso C.

and in Matter of the District Attorney of Kings County

v. Angelo Gn}38 two prosecutors avoided granting an "immunity

bath" to witnesses who were, nevertheless, forced to produce
non-testimonial evidence. 1In Alphonso, the district attorney

moved for and obtained an order directing a witness (for

134See N.Y. Crim. Pro. Law §190.40 (McKinney 1975) (practice
commentary) . See also People v. Breindel, 73 Misc.2d 734,
342 N.Y.S.2d 428 (Sup. Ct., New York Co. 1973).

135Presumably, the legislature could not have thought

this addition necessary unless it believed the former
immunity statute included such evidence.

136y.v. crim. Pro. Law §190.40 (McKinney Supp. 1975) (practice
commentary) -

13750 App. Div.2d 97 (lst Dept. 1975), appeal dismissed,
38 N.Y.2d 923 (1976). ,

13848 App. Div.2d 576 (2d Dept. 1975), appeal dismissed,
38 N.Y.2d 923 (1976).

E.55




whom there was no probable cause for a crime) to appear in

a line-up; in Angelo, during an investigation for falsely
reporting motor vehicle accidents involving crimes of

fraud and forgery, the district attorney obtained an order
directing a witness to produce a handwriting sample.139
On appeal of the orders, the two départments of the Appellate
Division gave opposing holdings. The Court of Appeals
dismissed the appeals, stating that the orders sought by the
district attorneys and granted by the lower courts were

not appealable.

174 Until the New York courts hand down more definitive

~ decisions in this area, a firm judgment of what the law is

and what‘the practical procedure ought to be, cannot be made.

XVIII. New York Immunity--How Immunity is Conferred

A. Statutory Immunity

1. Grand Jury Proceedings

975 Under N.Y. Crim. Pro. Law §190.40 (McKinney 1975)

/

every witness called before a grand jury autométically

receives transactional immunity for any crimes disclosed

140

by any responsive answer to questions put to him. When

139Matter of Alphonso C., supra note 137; Matter of the

District Attorney of Kings County v. Angelo C., supra note
138.

14OThe "responsive" limitation is to prevent a sophisticated
witness from coming before a grahd jury and blurting out
irrelevant incriminating statements in the hope of receiving
immunity from prosecution for those crimes. The responsiveness
limitation was upheld against a void-for-vagueness challenge

in People v. Breindel, 73 Misc.2d 734, 342 N.Y.S.2d .428 (Sup.
Ct. New York Co. 1973).
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a witness merely delivers and identifies "books, papers,
records, or other physical evidence of an enterprise"
that witness receives no immunity.141

176 A grand jury witness may waive immunity.

2. Other Proceedings

1§77 In all other "legal proceedings," to receive immpnity

a witness must refuse to answer on the basis of his privilege
against self-incrimination, be advised he will receive
immunity, and be ordered to answer by an authority competent
to confer immunity. N.Y. Crim. Pro. Law §50.20 (McKinney 1971).
§78 Section 50.20(2) (a) further provides

that only a person expressly declared by statute to be a com-
petent authority in such "legal proceedings". may confer
immunity. The stétutory authorization to confer immunity

in non-grand jury criminal proceedings is contained in
section 50.30 which empowers "the court" to confer‘

immunity when requested by the district

attorney or assistant district attorney. "The court" refers
to the court before which the proceeding occurs, and it
- includes the supreme court;42 and lower level criminal courts.143

479 The Attorney General has immunity powers in certain

41y v. crim. Pro. Law §190.40(2) (c) (Supp. 1975).

142pe0ple v. Kozer, 33 App. Div.2d 617, 304 N.¥.S.2d 793

(3d Dept. 1969).

143as defined in N.¥. Crim. Pro. Law §10.10(3) (1971).
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situations.144 Additionally, a number of administrative

and investigative agencies have power to grant immunity
in the course of their proceedings.145 Undexr certain cir-

cumstances, a family court may grant immunity.146

B. Constitutional Immunity

4180 Constitutional immunity in New York is testimonial.

In any proceeding other than a grand jury proceeding, the
witness must, to receive immunity, assert his privilege
against self-incrimination before he testifies. A "prospec-
tive defendant," however, receives automatic constitutional

immunity upon testifying.147

144See, e.g., N.Y. Bus. Corp. Law §109(7) (1971) (special
proceedings pertaining to corporations); N.Y. Bus. Corp.
Law §343 (1971) (antitrust investigations).

145§§§, e.g., N.Y. Unconsol. Laws §7501 (1958) (the Commission
of Investigation); N.Y. Const. art. VI §22(f) (1962) (the

Court on the Judiciary); N.Y. Legis. Law §62~b(1971) (joint
legislative committees); N.Y. Environmental Conservation

Law §71-0503 (1972) (the Environmental Conservation
Department); N.¥Y. Unconsol. Law §9971(n) (1970) {the Waterfront
Commission); N.¥. Exec. Law §436 (1971) (the Bingo Control
Commission); N.Y. Unconsol. Laws §§8586(7), 8608 (1971)

(the division of housing and community renewal and city
housing rent agencies).

1461n a family court hearing to decide (1) whether a case
should be transferred to a criminal court, or (2) what
action is appropriate in a case transferred from a criminal
court, the court has power to grant testimonial immunity
for any subsequent criminal court proceeding. This ig the
only statutory provision for testimonial immunity in New
York. N.Y. Family Ct. Act §1014(d) (1970).

147pe0ple v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 468, 189
N.Y.5.2d 166 (1959).




C. Waiver of Immunity

181 As noted above, witnesses in grand jury proceedings
receive immunity automatically, unless a written waiver is
executed in accordance with N.Y. Crim. Pro. Law §190.45 (McKinney

1975). Once such a waiver has been validly executed it may not

148

be withdrawn. The waiver also retains its effectiveness

vis-a-vis the grand jury before which it was sworn as long

as that grand jury does not embark on a wholly new inves-

tigation.149

'ﬂ82 When a person is requested to sign a waiver of immunity
he has a right to confer with counsel before deciding, and

he must be informed of this right; otherwise the waiver

is inéffective under section 190.45(2).

The failure of a purported waiver would simply allow the

statutory transactional immunity to become effectivé.150

983 Subsection 4 of N.Y. Crim. Pro. Law §190.45 makes
provision for a waiver of immunity with subject-matter
limitations:

If a grand jury witness subscribes and swears
to a waiver of immunity upon a written agreement
with the district attorney that the interrogation .
will be limited to certain specified subjects, matters
or areas of conduct, and if after the commencement
of his testimony he is interrogated and testifies con-
cerning another subject, matter oxr area of conduct
nct included in such written agreement, he receives
immunity with respect to any further testimony which
he may give concerning such other subject, matter or
area of conduct and the waiver of immunity is to that
extent ineffective (emphasis added).

14855hland v. Markewich, 26 App. Div.2d 545, 270 N.Y.S.2d

817 (2d Dept. 1966).

149People ex rel. Hofsaes v. Warden of City Prison, 302
N.Y. 403, 98 N.E.2d 579, 100 N.Y.S.2d 478 (1951).

150People v. Avant, 33 N.Y.2d 265, 272, 352 N.Y.s.2d
l6l, 166, 307 N.E.2d 230, 233 (1973).
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184 The one lower court that considered the problem of the
witness's capacity to waive immunity held that a minor

does not have the power to waive it.lSl
185 Evidence given under a grant of full transactional
immunity may be used against the witness in subsequent

perjury or contempt proceedings concerning that testimony

under N.Y. Crim. Pro. Law §50.10. A fortiori, evidence

given under an invalid waiver of immunity is subject to the

same limitation.152

XIX. New Jersey Immunity--Generally

(86 The privilege against self-incrimination, traditionally

153

part of New Jersey's common law, is now found in N.J.

Stat. Ann. §2A:84A-18 (West 1960):

« +« +« . a matter will incriminate (a) if it
constitutes an element of a crime against
this State, or another State or the United
States, or (b) is a circumstance which
with other circumstances would be a basis for a
reasonable inference of the commission of such
a crime, or (c) is a clue to the discovery of a
matter which is within clauses (a) or (b) above;
provided, a matter will not be held to incriminate
- if it clearly appears that the witness has no ,
reascnable cause to apprehend a criminal prosecution.
In determining whether a matter is incriminating
under clauses (a), (b) or (c) and whether a
criminal prosecution is to be apprehended,

f=N

15114 re DeGaglia, 54 Misc.2d 423, 282 N.Y.S.2d 627
(Family Ct., Westchester Co. 1967). ’

152, 0ple v. Goldman, 21 N.Y.2d 152, 234 N.E.2d 194,
287 N.Y.8.2d 7 (1967).

153gtate v. Jamison, 64 N.J. 363, 316 A.2d 439 (2974);
State v. Fary, 19 N.J. 431, 117 A.2d 499 (1955).
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other matters in evidence, or disclosed in argument,
the implications of the question, the setting in
which it is asked, the applicable statute of
limitations and all other factors, shall be

taken into consideration.

N.J. Stat. Ann. §2A:84A-19(1960) fills out the definition
by listing exceptions: |

Subject to Rule 37, every natural. person has a
right to refuse to disclose in an action or to
a police officer or other official any matter that
will incriminate him or expose him to a penalty 1
or a forfeiture of his estate, except that under
this rule:

(a) no person has the privilege to refuse to
submit to examination for the purpose of discovering : ‘
or recording his corporal features and other
identifying characteristics or his physical
or mental condition; :

(b) no person has the privilege to refuse to
obey an order made by a court to produce for use
as evidence or otherwise a document, chattel or other P
thing under his control if some other person or
a corporation or other association has a superior
right to the possession of the thing ordered to be
produced;

~ (c) no person has a privilege to refuse to disclose N,
any matter which the statutes or regulations governing
his office, activity, occupation, profession or 3
calling, or governing the corporation or association
of which he is an officer, agent or employee, require
him to record or report or disclose except to the
extent that such statutes or regulations provide
that the matter to be recorded, reported or dis-
closed shall be privileged or confidential;

(d)'subject to the same limitations on evidence
affecting credibility as apply to any other witness,
the.accused in a criminal action or a party in a civil
action who voluntarily testifies in the action upon the
merits does not have the privilege to refuse to dis-

glose in that ac%ion, any matter relevant to any
issue therein.1>

15%phe "Rule 37" referred to is N.J. Stat. Ann. S2A:84A-
29 (West 1960) which allows waiver of the privilege. y

A person waives his right or privilege to refuse |
to disclose or to prevent another from disclosing a
specified matter if he or any other person while the
holder thereof has (a) contracted with anyone not to
claim the right or privilege or, (b) without coercion
and with knowledge of his right or privilege, made ~/
disclosure of any part of the privileged matter or
consented to such a disclosure made by anyone.
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Thus, this statutory privilege is much the same as the federal
privilege as this provision has been interpreted by the courts.

Indeed, a reguirement of "“compulsion® by the state is held to be

implied in the self-incrimination definition.155

A. Criminal Proceedings Before a Court or Grand Jury--
Statutory Testimonial Immunity

187 Of course, where there is no privilege,
no immunity is necessary. When the privilege is invoked,
immunity may be granted pursuant to N.J. Stat. Ann, §2A:
81-17.3 (West 1960):
Order Compelling Person to Testify or Produce
Evidence; Immunity from Use of Such Evidence:;
Contempt
In any criminal proceeding before a court or

grand jury, if a person refuses to answer a
question or produce evidence of any other kind

154 {(continued)

A disclosure which is itself privileged ox
otherwise protected by the common law, statutes or
rules of court of this State, or by lawful contract,
shall not constitute a waiver under this section. The
failure of a witness to claim a right or privilege
with respect to 1 question shall not operate as a
waiver with respect to any other question.

This section was held not to be unconstitutionally vague
in In re Bridges 120 N.J. Super. 460, 295 A.24 3, cert.
denied, 410 U.S. 991 (1972).

1535state v. Jamison, 64 N.J. 363, 316 A.2d 439 (1974). A
special provision for an accused in a criminal action is
found in N. J. Stat. Ann. §2A:84A-17 (West 1960) subsections
(1) and (3). These are:

(1) Every person has in any criminal action in which
he is an accused a right not to be cailed as a witness
and not to testify.

(3) An accused in a criminal action has no privilege
to refuse when ordered by the judge, to submit his
body to examination or to do any act in the presence
of the judge or the trier of the fact, except to
refuse to testify.
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on the ground that he may be incriminated thereby
and if the Attorney General or the county prose-
cutor with the approval of the Attorney General,

in writing, requests the court to order that person
to answer the question or produce the evidence, the
court shall so order and that person shall comply
with the order. After complying and if but for this
section, he would have been privileged to withhold
the answer given or the evidence produced by him,
such testimony or evidence, or any information
directly or indirectly derived from such testimony
or evidence, may not be used against the person

in any proceeding or prosecution for a crime or
offense concerning which he gave answer or pro-
duced evidence under court order. However, he

may nevertheless be prosecuted or subjected to
penalty or forfeiture for any perjury, false swearing
or contempt committed in answering, or failing to
answer, or in producing, or failing to produce,
evidence in accordance with the order. 1If a person
refuses to testify after being granted immunity £rom
prosecution and after being ordered to testify as
aforesaid, he may be adjudged in contempt and com-
mitted to the county jail until such time as he
purges himself of contempt by testifying as ordered
without regard to the expiration of the grand

jury; provided, however, that if the grand jury
before which he was ordered to testify has

been dissolved, he may then purge himself by
testifying before the court.

This section sets out the procedure for a grant of use
immunity156 in proceedings before a court or grand jury.157
Generally, the witness must refuse to answer based on his

privilege, the court must decide if the privilege is appli-

cable, and the Attorney General (or prosecutor having Attorney

156phe court in State v. Spindel, 24 N.J. 395, 132 A.2d

291 (1957), expanded on what "use" immunity means.

It was sald that use immunity does not include freedom
from arrest and prosecution for a criminal offense acknow-
ledged by a witness in the course of his testimony if prov-
able by evidence independent of the testimony adduced
under the privileged circumstances. ;

1575tate v. Sotteriou, 123 N.J. Super. 434, 303 A.2d 585
(19737 - .
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General approval in writing) must request compuisicn «f the
testimony.

188 The assertion of the privilege against self~incrimination

158

must be by the witness himself, only after the guestion

159

is put to him. The general rule, then, is that if the

witness does not assert his privilege it is waived;160 it

is not necessary that the witness be advised of his privilege.l61
A narrow exception to this rule is made for a witness who

is the "target" of the investigation. If a witness is a
"target" of thé investigation and is called to testify before
the grand jury which eventually indicts him, before testify-
ing he must be warned of his privilege against self-incrimi-
nation.162
189 Once the witness asserts his privilege the court

decides the validity of the claim, and only then is the

prosecutor put to the choice of granting immunity oxr

158New Jersey Builders, Owners and Managers Ass'n. v. Blair,
60 N.J. 330, 288 A.24 855 (1972). See, e.g., State v.
Jamison, 64 N.J. 363, 316 A.2d 439 (1974) (voir dire examina-
tion, attorney made Fifth Amendment objections, held wit-
ness was the proper person).

159state v. Browning, 19 N.J. 424, 117 A.2d 505 (1955).

1605tate v. Toscano, 13 N.J. 418, 100 A.2d 170 (1953).

16lstate v. Fary, 19 N.J. 431, 117 A.2d 499 (1955).

1625¢ate v. DeCola, 33 N.J. 335, 164 A.2d 729 (1960).

In State v. Williams, 59 N.J. 493, 284 A.24 172 (1971),

it also was held that a witness who informs the prosecutor
- that he will not stay with his sworn statement and who,
nonetheless, is subpoenaed by the state to testify, should
be adviged of his right to remain silent.
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abandoning the inquiry.163

If the claim of privilege is
held valid, however, and the prosecutor makes written
request for immunity, "the court shall so order" and has

no discretion in the matter.

B. Other Proceedings—-Common Law Testimonial Immunity

190 The privilege in New Jersey means that a person shall

164 Tf

not be compelled to give evidence against himself.
this privilege is improperly denied or ignored the testimony
may not be used against the witness.

The court thereby honors the privilege when its

genuineness appears, by shielding the witness from

the self-injury against which the privilege was

intended to protect.
191 Both the statutory and common law immunities of New
Jersey are "use" or "testimonial” immunities as in the federal
system. As a general rule, therefore, when an immunity issue
is raised for which there is no Wew Jersey judicial guidance,
it is likely that the New Jersey courts will look toO the

more fully developed jurisprudence of the federal law as

persuasive authority.

63 .
1831n re Addonizio, 53 N.J. 107, 248 A.2d 531 (1968);

State v. Toscano, 13 N.J. 418, 100 A.2d 170 (1953); In
re Pillo, 11 N.J. 8, 93 A.2d 176 (1953); State v.
Craig, 107 N.J. Super. 196, 257 A.2d 737 (1969).

1645¢ate v. McKnight, 52 N.J. 35, 243 A.2d 240 (1968).

1855tate v. DeCola, 33 N.J. 335, 352, 164 A.2d 729, 738 (1960).

See also Avant v. Cliffoxrd, 67 N.J. 466, 341 A.2d 629 (1975).
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XX. New Jersey Immunity--Effect on Other Jurisdictions

A. Prosecution in Another State

192  New Jersey courts traditionally hold that the privilege
against self-incrimination does not extend to protect a wit-

) ness as tO matters that may tend to incriminate him under

166

the laws of another jurisdiction. The United States

Supreme Court, in Murphy v. Waterfront Commission of New

' L
’ York Harbor,ls,

held, however, that any testimony given under

) a grant of immunity by one state will be afforded use immunity
status in any subsequent federal (and, by implicatiocn,

any other state) prosecution.168

— B. Prosecution by the Federal Government

193 As stated above, Murphy held that state witnesses

who are compelled to testify and incriminate themselves

under a state grant of immunity automatically receive use
immunity for their compelled testimony in federal prosecu-
tions. 1If, however, the federal grant isxéne of transactional
immunity, New Jersey prosecutors and courts must honor that

grant.l69

16611 re pillo, 11 N.J. 8, 93 A.2d 176 (1953).

167398 y.s. 52 (1964).

168Federal courts have interpreted Murphy, supra note 167'
as providing use immunity, vis~a~vis other states, to testi-
mony compelled under one state's immunity statutes. See,

hagt e.g., United States ex rel. Catema v. Elias, 449 F.2d 440 :
(3d Ccir. 197I),; rev'd. on other grounds, 406 U.S. 952 (1972).
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C. Prosecution by a Foreign Sovereign

194 The Supreme Court; in Zicarelli v. New Jersey State

. 170 . o _ )
Commission of Investigation, specifically declined to answer

whether the Fifth Amendment requires that a grant of immunity must
protect a witness from foreign prosecution to be co-extensive
with the privilege against self-incrimination. It may be

assumed, however, that New Jersey would follow the majority

view that a state's immunity statute need not protect against

foreign prosecution to be constitutional.

XXI. New Jersey Immunity--Effect of Non-Compliance with )

Immunity Agreement

A. Perjury

195 The immunity provision of N, J. Stat. Ann. §2A:81-17.3
(1960) provides that a witness who perjures himself while
testifying under a grant of immunity may be prosecuted for

such perjury. The case law supports this.l7l

169Thus, the witness may not be prosecuted in New Jersey
for any crime concerning which he was federally compelled
to testify under the transaction immunity statute, even
though the prosecution could be brought, and conviction
obtained, on the basis of evidence totally independent

of the compelled testimony. State v. Kenny, 68 N.J. 17,
342 A.2d 189 (1975). See also Marcus v. United States,
310 F.2d 143 (34 Cir. 1962), cert. denied, 372 U.S. 244
(1963).

170Zicarelli v. New Jersey State Commission of Investigation,
55 N.J. 249, 261 A.2d 129 (1970), aff'd., 406 U.S. 472
(1972). . :

l7lSee, e.g., State v. Mullen, 67 N.J. 134, 336 A.2d 481

(1975); State v. Jamison, 64 N.J. 363, 316 A.2d 439 (1974);

#
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B. Contempt
196 N.J.Stat. Ann. §2A:81-17.3 (1960) also provides that

any contempt committed by a witness, in answering or failing

to answer under the immunity grant,may be prosecuted. Failing

to answer gquestions under a grant of immunity may be treated
as civil‘contempt.172
197 Thus,vwhile a witness is, under N.J. Stat. Ann. §2A:

81—17.3‘(1960) afforded use immunity for any crimes revealed

in the testimony, no immunity is received for perjury or

contempt.

XXII. New Jersey Immunity~-Effect of Inconsistent Statements
In Other Proceedings

198 Likewise, no immunity is received under N.J. Stat.

Ann. §2A:81-17.3 (1960) for the crime of false éwearing.

The crime of false swearing is defined in N.J. Stat. Ann.
§28:131-4 (1952)173 and N.J. Stat. Ann. §2A:131-5 (West 1952)
states that the indictment need not allege which of the

two statements is false.

99 Since in both New,Jersey‘and the federal system use
immunity prevails, and since both jurisdictions define

false swearing as a crime, the effect of immunity on incon-

l72§pplication of Waterfront Commission of New York Harbor,
39 N.J. 436, 189 A.2d 36 (1963), affirmed in part, 378
U.S. 52 (1964). ;

173

Any person who willfully swears falsely in. any
judicial proceeding or before any person authorized
by any law of this state to administer an oath and
acting within his authority, is guilty of false
swearing. . . .
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sistent statements is similar between the two jurisdictions.

Research could not find any New Jersey decision on this

174 (Reference should be had to the discussion of

issue.
federal law in {415-22, supra).

XXIII. New Jersey Immunity--Application to Corporations
Associations, and Partnerships

A. Corporations and Associations

4100 New Jersey cases hold that the privilege against

self-incrimination does not apply to corporations.175 When

corporation books and records are subpoenaed, it may not refuse

to produce them on the basis of the privilege. Further,
according to N.J. Stat. Ann. §2A:84A-19(b) (1960) (listing
exceptions to the privilege) an agent of a "corporation or

other association" may not refuse to produce corporate or

association records on the ground that the disclosures therein

might incriminate him.

1101 Under N.J. Stat. Ann. §2A:84A-19(c) (1960) a broad
exception to the privilege against self-incrimination is
also made for certain records or reports:

(¢) no person has a privilege to refuse to disclose
any matter which the statutes or regulations govern-
ing his office, activity, occupation, profession or
calling, or governing the corporation or association
of which he is an officer, agent or employee, require
him to record or report or disclose, except to the

174The only case in point is State v. Williams, 59 N.J. 493,
284 A.2d 172 (1971). That case, however, says only that
non-immunized testimony may be used in proving the falsity
of immunized testimony; truthful immunized testimony may
never be used against the witness.

!

vl Voo
175See, e.g., New Jersey Builders, Owners and Managers

Ass'n. v. Blair, 60 N.J. 330, 288 A.2d 855 (1972); Hudson
County v. New York Central Railroad Co., 10 N.J. 284,
90 A.2d 736 (1952). '
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extent that such statutes or regulations provide
that the matter to be recorded, reported or disclosed
shall be privileged or confidential.

B. Partnerships

#1102 Research has found no New Jersey cases on either the
application of the privilege to partnerships or the granting
of immunity to partnerships. If faced with the issue, it
is probable that a New Jersey court would adopt the federal
case—by~caée approach. (See the discussion of federal law

in 4426-28, supra).

XXIV. New Jersey Immunity--Civil Liabilities

$103 Under the statutory definition of "incrimination"
found in N.J. Stat. Ann. §2A:84A-18(1960) upon which the
privilege against self-incrimination is based,

. » a matter will not be held to incriminate if
lt clearly appears that the witness has no reasonable
cause to apprehend a criminal prosecution.

N.J. Stat. Ann. §2A:84A-19 (1960), however, reads in part:

. . . every natural person has a right to refuse
to disclose in an action or to a police officer or
other official any matter that will incriminate
him or expose him to a penalty or forfeiture of .
his estate. . . (emphasis added).

1104 BAn issue is thus raised as to what kind of threatened
"penalty" is required to support a claim of the privilege.
On the one hand, if the testimony sought from the witneSsk
would likely expose him to avcriminal prosecution, an
assertion of the privilege against self-incrimination would

obviously be justified, even though the context in which




178

. P 176
the testimony is scught is itself civil in nature. On

the other hand, a witness has no privilege to refuse to give
testimony in a criminal prosecution merely because the giving

177 Between the two

of the testimony might degrade him.
extremes, and despite the statutory language of N.J. Stat.
Ann. §2A:84A-19 (1960), which does not limit application of
the privilege to situations where the testimony could lead
to a criminal sanction, the line drawn by the courts is

that between a criminal sanction and a non-criminal sancfion.178
Indeed, in 1975 a lower court decision179 construed New

Jersey's immunity statute as protecting a testifying witness

from the use of his testimony in a subsequent criminal
proceeding, but as allowing the use of immunized testimony
in a non-criminal disciplinary proceeding. The court said
that "proceeding," in the statutory section which provides
that immunized testimohy or its frﬁits "may not be used
against the person in any proceeding. . . for a crime or

offense . . . ," is modified and qualified by the terms

1761 Mahne v. Mahne, 66 N.J. 53, 328 A.2d 225 (1974), it

was held that the defendants in a divorce action could
properly claim their privileges against self-incrimination
when asked by pretrial interrogatories whether they had
committed adultery. Such an admission would have exposed
them to criminal liability.

1775¢ate v. pPontery, 19 N.J. 457, 117 A.2d 473 (1955).

See, e.g., Laba v. Board of Education of Newark, 23
N.J. 364, 129 A.2d 273 (1957); State v. Falco, 60 N.J.
570, 292 A.24 13 (1972).

179Young v. City of Paterson, 132 N.J. Super. 170, 330 A.2d
32 (1%75).
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"crime or offense." This interpretation of the permissible
uses of testimony that is "use immunized" is consistent
with the federal system's interpretation of use immunity
(see, 1Y29-31, supra). It is likely the New Jersey courts will
often look to the body of federal use immunity law in this

area, too.

XXV. New Jersey Immunity--Effect on Prior Conviction

9105 From the preceding discussion, it follows that once
the criminal penalty of a witness's testimony is removed,

no privilege applies tc that testimony and no immunity need
be granted. Thus, when an element (i.e., pregnancy) of the
crime (i.e., abortion); about which the witness was asked

to testify was missing, she was not entitled to a claim of
privilege.180 Similarly, when the questions asked by

the grand jury concerned transactions which transpired

over two years prior to the time at which the witnesses were
testifying, and the statute .of limitations for the crimes to
which the testimony related was two years, no privilege to
refuse to testify could be claimed.181
106 A witness may not refuse to testify about a crime for

182 This is consistent

183

which he was previously convicted.

with the statutory exception from "incrimination" which

1801, re Vince, 2 N.J. 443, 67 A.2d 141 (1949).

181: re Pillo, 11 N.J. 8, 93 A.2d 176 (1953).

182

State v. Craig, 107 N.J. Super. 196, 257 A.2d 737 (1969).

1834.5. stat. Ann. §2A:84A-18 (West 1960).
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says that if the "witness has no reasonable cause to appre-

hend a criminal prosecution" concerning a matter, the matter

184

is not "incriminatory." 1In State v. Tyson, however, it

was held that a defense witness, who plead guilty to a c¢riminal
charge but was not yet sentenced, retained the privilege to
refuse to answer questions about the crime on the ground that

his answers could incriminate him.

XXVI. New Jersey Immunity--Non-Testimonial Evidence

107 The New Jersey cases also hold that the privilege
against self-incrimination does not confer on a witness a
right to withhold evidence that is "non-testimonial in

character“185 or evidence that is not a "communication"186

of the witness. N.J. Stat. Ann. §2A:84A-195(2) (West 1960) says:

. . . no person has the privilege to refuse to sub-
mit to examination for the purpose of discovering

or recording his corporal features and other
identifying characteristics or his physical or mental
conditions. . . '

A Cbnsequently, a witness may not refuse, on the basis of
his privilege against self-incrimination, to submit to
such things as fingerprinting, photographing, examination

of body for identifying characteristics, drunkometer tests,

184,53 N.J. 411, 204 A.2d 864, cert. denied, 380 U.S. 987
(1964) .

185gtate v. King, 44 N.J. 346, 209 A.2d 110, 9 A.L.R.3d
847 (1965).

1865¢ate v. Carr, 124 N.J. Super. 114, 304 A.2d 781 (1973).
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blood tests, and voice identification tests.187

Immunity,
then, need not be granted a witness to compel him to submit

to these tests.

XXVII. New Jersey Immunity--How Immunity is Conferred

A. Generally

1108 Under New Jersey statutory law, special provisions
allow immunity grants in particular agencies’ investigations.¥§8
The provision governing a grant of immunity in criminal pro-

ceedings before a court or grand jury, however, is found in

" N.J. Stat. Ann. §2A:81-17.3 (West 1960).

4109 After a witness refuses to answer based on his privi-

lege against self-incrimination and the court rules that the

189

privilege is applicable, the prosecutor must decide

187g¢ate v. King, 44 N.J. 346, 209 A.2d 110, 9 A.L.R.
3d B47 (1965).

18BThe following sections of N.J. Stat. Ann. govern immunity
in particular proceedings: §17:9A-263 (bank examinations);
§11:1-15 (civil service commission); §23:10-12 (game laws);
§48:2-36 (public utility commission); §17:12A-90 (savings
and loan associations); §§49:1~-19 to -20 (securities

law); §50:5-11 (shell fish proceedings to recover penalties);
§32:23~-86 (waterfront commission investigation); §58:1-29
(water policy council); §17B:30-22 (health insurance, unfair
competition); §40:69A-167 (municipal officers and employees);
and the important statutory provision regarding the duty

of a public employee to testify, and the immunity to be
granted, may be found in N.J. Stat. Ann. §§2A:81-17.2al and
2A:81-17.2a2. : :

189 = »
In re Addonizioc, 53 N.J. 107, 248 A.2d4 531 (1968).

The court there further held that, in determining the validity
of the claim of privilege, the court should consider :

a show;ng that the witness is the “target" of the grand jury
investigation as sufficient to support a claim of the privi- _

lege. o
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whether to compel the testimony under an immunity grant or

forego the line of inquiry. If the prosecutor decides to

compel the testimony, he must request (with the approval of -/
the Attorney General) in writing that the court order the

witness to comply with the order and testify. The witness

then receives protection from the use of any of his testimony,

or its "fruits," in any subsequent criminal proceeding against

him.

B. Waiver

4110 There is no statutory provision in New Jersey for a
waiver of immunity, but in some circumstances a witness may
be deemed to have waived his privilege against self-incrimin-
ation, nullifying any need for an immunity grant. The

most common and important instance of a waiver

of the privilege occurs when a witness (other than the
"target" of the investigation) when subpoenaed, appears

before the court or grand jury and freely testifies about

self-incriminatory facts.190 Thus, in State v. Stavola,191

where the defendant's counsel arranged with the prosecutor
for the defendant's voluntary appearance before a grand

jury, his appearance constituted an effective waiver of his

190, . . . .
OA different way to view this, however, ig that in such

circumstances the witness is not being “compelled" to testify,
but rather is testifying voluntarily. In that case, the
relevant legal concept would be the absence of the privilege
against self-incrimination, not the waiver of the privilege.

1 o
91118 N.J. Super. 393, 288 A.2d 41 (1972), cert. denied,
415 U.S. 977 (1973).
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right {as the"target") of the grand jury's investigation) to
be warned of his right to remain silent and to be warned
that any statement he gave could be used against him.

4111 In contrast, in State v. DeCola,192 the witness

previously testifed about homicide before a grand jury; the
court held that the first testimony did not operate to
deprive her of her privilege when summoned before a second
grand jury. The second grand jury was pursuing an investi-
gation directed against the witness herself, in regard

to a basis for her own indictment for perjury based on her initial

testimony.

XXVIII. Massachusetts Immunity--Generally

4112 The Massachusetts constitutional privilege against

self~incrimination is found in Article XII; functionally, it
is identical to the federal privilege.193

4113 For criminal proceedings before grand juries and

courts, the applicable immunity statute is Mass. Gen.

Laws Ann. ch. 233, §§20C-201 (1970).194 The procedure out-

25tate v. DeCola, 33 N.J. 335, 164 A.2d 729 (1960).

3
19 The Massachusetts courts, however, seem to interpret

the privilege as easily waived by failure to claim it.
See In re De Saulnier, 360 Mass. 761, 276 N.E.2d
278 (1971).

194Testimonial privileges with special immunity provisions
applicable to other proceedings may be found in the following
sections of Massachusetts General Laws: Mass. Gen. Laws Ann.
ch. 3 §28 (1902) (testimony before general courts); Mass.
Gen. Laws Ann. ch. 7 §11 (1962) (testimony before administra-
tion finance commission); Mass. Gen. Laws Ann. ch. 93 §7
(1971) (anitmonopoly proceedings); Mass. Gen. Laws Ann. ch.
271 §39 (1912) (bribery of employee or agent); Mass. Gen. Laws
Ann. ch. 151B §3(7) (1972) (testimony before discrimination
commission); Mass. Gen. Laws Ann. ch. 150A §7(3) (1961) (testi~
mony before Labor Relations Commission); Masgs. Gen. Laws Ann.
ch. 110A §16 (1904) (Security Commission hearings).
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lined in these sections provides full transactional immunity
to a witness.

4114 The immunity statute provides that in a proceeding
before a grand jury involving specified offenses,195 after
the witness claims his constitutional privilege against

196

self-incrimination, the attorney general or a district

attorney may make an application to a justice of the Supreme
Judicial Court for an order granting immunity to the witness.197
If, after a private hearing, the justice finds that the
witness validly refused to answer on -the ground of his

privilege, the justice may order the witness to answer (or

produce evidence) by issuing an order granting transactional

195The offenses, all involving crimes against the public
safety and interest, are enumerated in Mass. Gen. Laws
Ann., ch. 233, §20D(1970):

. . . abortion, arson, assault and battery to

collect a loan, assault and battery by means of a
dangerous weapon, assault to murder, breaking and
entering a dwelling house or a building, bribery,
burning of a building or dwelling house or other
property, burglary, counterfeiting, deceptive adver-
tising, electronic eavesdropping, embezzlement, ex-
tortlon, firearm violations, forgery, fraudulent personal
1n3ury and property damage claims, violation of the
gaming laws, gun reglstratlon violations, intimidaiion
of a witness or of a juror, insurance law violations,
kidnapping, larceny, lending of money or thing of value
in violation of the general laws, liquor law violations,
mayhem, murder, violation of the narcotic or harmful
drug laws, perjury, prostitution, violations of
environmental control laws (pollution), violations

of conflicts-of-interest laws, consumer protection
laws, pure food and drug law violations, receiving
stolen property, robbery, subornation of perjury,
uttering, being an accessory to any of the foregoing
offenses and conspiracy or attempt or solicitation

to commit any of the foregoing offenses.

1965.c Mass. Gen. Laws Ann. ch. 233, §20C(1970).

1975¢e Mass. Gen. Laws Ann. ch. 233, §20E(1970).
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immunity.198

1115 Immunity in court is permitted in Massachusetts
only in criminal proceedings in a superior court, provided

that the witness was previously granted immunity with
respect to his testifying or producing evidence before a
grand jury.199
Y116 A witness who was granted immunity cannot be prosecuted
or subjected to "any penalty or forfeiture for or on account
of any transaction, matter or thing concerning which he is

so compelled. . . to testify or produce evidence.“200 Nor
may the compelled evidence be used against him in any
criminal or civil court proceedings in Massachusetts,

except for perjury or contempt committed under the immunity

order.201

117 Upon failure of a properly immunized witness

to testify, contempt proceedings may be instituted against
the witness. After a hearing, if the witness is adjudged
in contempt of court, he may be imprisoned for a term not

to exceed one year.202

19822. Special requirements are imposed if the application
is made by a district attorney.

199Mass. Gen. Laws Ann. ch. 233, §20F(1970).
200Mass. Gen. Laws Ann. ch. 233, §20G(1970).
20119-

202

Mass. Gen. Laws Ann. ch. 233, §20H(1970) (criminal contempt).




Y118 Finally, the immunity statute provides that no defen-

dant in any criminal proceeding is to be convicted solely

on the testimony of (or evidence produced by) a person

granted immunity under the act.203 The Supreme Judicial Court, in

Commonwealth v. DeBrodsky, narrowly interpreted this provision

to minimize the amount of corroboration required to meet the
provisions of the statute; it is said to "merely require support

for the credibility of such a witness."204

XXIX. Massachusetts Immunity--Effect on Other Jurisdictions

4119 Traditionally, the Massachusetts privilege against
self-incrimination and hence immunity, was held not to
extend to crimes of other jurisdictions.205 Today the United
States Supreme Court's decision in Murphy v. Waterfront .

Commission of New York Harborz‘06

and its implication5207 would

prevail; such witnesses would receive use immunity as

against other jurisdictions.

203Mass. Gen. Laws Ann. ch. 233, §20I(1970).

204 Mass. ,» 297 N.E.2d 496, 505 (1973). The
court observed that the statute simply "changed the law
to require that there be some evidence in support of the
testimony of an immunized witness on at least one element
of proof essential to convict the defendant."

205See, e.g., Cabot v. Corcoran, 332 Mass. 44, 123 N.E.2d

221 (1955).

206398 y.s. 52 (1963).

207See discussion in text supra at 42.
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XXX. Massachusetts Immunity--Effect of Non-Compliance with
Immunity Agreement )

1120 The use of immunized testimony in a subsequent prose-
cution for perjury or contempt committed while giving tes-
timony or producing evidence under compulsion is provided

for in Massachusetts's immunity statute.208

XXXI. Massachusetts Immunity--Application to Corporations

$121 In Massachusetts, corporations have no privilege

against self—incrimination.209

XXXII. Massachusetts Immunity--Civil Liabilities

122 TIn Massachusetts, as in other states, the privilege
against self-incrimination protects a witness from being

forced, by his testimony, to subject himself to criminal

liability or "penalty or 1‘:‘orfeiture."'210 Hence, such sanc-

tions as embarrassment or fear of harm are constitutionally

insufficient reasons for declining testimony.211

208Mass. Gen. Laws Ann. ch. 233, §20G(1970). PFor further
discussion see discussion in text supra at 3. ’

209London v. Everett H. Dunbar Corp., 179 F. 506' (1lst Cir.
1910).
210 o d
See, e.g., Bull v. Loveland, 27 Mass. (10 Pick.) 9 (1838).
211 . . . ,
Commissioner v. Johnson, Mass. r 313 N.E.

2d@ 571 (1974).
E.890



XX¥XIII. Massachusetts Immunity--Effect on Prior Convictions

123 When the criminal sanction is removed by the running

of the statute of 1imit.ations,212 a plea of guilty,213

or a conviétion,214 a witness may not refuse to testify
regarding the relevant crime on the basis of the privilege

against self-incrimination, nor is immunity required.

XXXIV. Massachusetts Immunity--Non-Testimonial Evidence

1124 Massachusetts asserts that, once granted immunity,

"a witness shall not be excused from testifying or from

producing books, papers, or other evidence."215

21211 re De Saulnier, 360 Mass. 761, 276 N.E.2d 278 (1971).

See also Duffy v. Brody, 147 F. Supp. 897, aff'd., 243 F.2d
378 (1lst Cir.), cert. denied, 354 U.S. 923 (1957).

213ynited states v. Johnson, 488 F.2d 1206 (lst Cir. 1973).

23Mass. Gen. Laws Ann. ch. 233 §20C{(l970)(grand jury) .

See also Mass. Gen. Laws Ann. ch. 233 §20F("answer question
or produce evidence in Superior Court")(1970).
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Summarx

91 Prosecutors can immunize witnesses before grand juries
and compel testimony over a claim »f self-incrimination.
Reluctant grand jury witnesses, therefore, seek other means

of avoiding testimony. Where unlawful electronic surveillance
was conducted and questions are asked based upon it, the grand
jury witness has a limited privilege not to testify based upon
a federal statute. Complicated procedures are involved in
asserting and responding to ¢ -ims of unlawful surveillance
before the grand jury. The Supreme Court has not recognized

a constitutional privilege to refuse to testify based upon
general search and seizure claims. Other constitutional or
common law privileges such as attorney-client, husband-wife,
and priest-penitent may be asserted by grand jury witnesses
with success. These privileges, however, are not absolute, and

the courts will, in certain instances, refuse to recognize them.







I. Grand Jury Background

12 The power to compel persons to appear and testify before
grand juries is firmly established. 1Its roots are deep.in
history and the importance of the grand jury is reflected in
the Fifth Amendment. The duty to testify, too, is recognized
as a basic obligation that every citizen owes to his govern-=
ment.l Such testimony is a primary source of the information
needed to bring criminal sanctions to bear. The duty to
testify is so necessary that a witness's personal privacy
must yield to the public's ovérriding interest in the

administration of justice.2

1Branzburg v. Hayes, 408 U.S. €65, 688 (1972).

2Blair v. United States, 250 U.S. 273, 279 (1919):

Long before the separation of the American Colon-
ies from the mother country, compulsion of witnesses
to appear and testify had become established in
England. By Act of 5 Eliz., c¢. 9, §12 (1562),

’ provision was made for the service of process out
of any court of record requiring the person served
to testify concerning any cause or matter pending
in the court, under a penalty of ten pounds besides
damages to be recovered by the party aggrieved. See
Havithbury v. Harvey, Cro. Eliz. 130; 1 Leon. 1227
Goodwin (or Goodman) v. West, Cro. Car.. 522, 540;
March, 18. When it was that grand juries first
resorted to compulsory process for witnesses is not
clear. But as early as 1612, in the Countess of
Shrewsbury's case, Lord Bacon is reported to have
declared that "all subjects, without distinction
of degrees, owe to the King tribute and service,
not only of their deed and hand, but of their
knowledge and discovery." 2 How. St. Tr. 769, 778.
And by Act of 7 & 8 Wm. III, c. 3, §7 (1695), parties
indicted for treason or misprision of treason were
given the like process to compel their witnesses to
appear as was usually granted to compel witnesses S
to appear against them; clearly evincing that pro-
cess for crown witnesses was already in familiar
use. .




43 But the power to compel testimony is not absolute. Its
most important limitation is the Fifth Amendment privilege

against compulsory self-incrimination. No man can be forced

2 (continued)
At the foundation of our Federal Government the

inquisitorial function of the grand jury and the
compulsion of witnesses were recognized as incidents
of the judicial power of the United States. By the
Fifth Amendment a presentment or indictment by grand
jury was made essential to hold one to answar for a
capital or otherwise infamous crime, and it was
declared that no person should be compelled in a
criminal case to be a witness against himself; while,
by the Sixth Amendment, in all criminal prosecutions
the accused was given the right to a speedy and

public trial, with compulsory process for obtaining
witnesses in his favor. By the first Judiciary

Act (September 24, 1789, c. 20, §30, 1 Stat. 73,

88), the mode or proof by examination of witnesses

in the courts of the United States was regulated,

and their duty to appear and testify was recognized.
These provisions, as modified by subsequent legis-
lation, are found in §§ 861-865, Rev. Stats. By

Act of March 2, 1793, c. 22, §6, 1 Stat. 333, 335,

it was enacted that subpoenas for witnesses required
to attend a court of the United States in any district
might run into any other district, with a proviso
limiting the effect of this in civil causes so that
witnesses living outside of the district in which the
court was held need not attend beyond a limited dis-
tance from the place of their residence. See §876,
Rev. Stats. By §877, originating in Act of February
26, 1853, c. 80, §3, 10 Stat. 161, 169, witnesses
required to attend any term of the district court on
the part of the United States may be subpoenaed to
attend to testify generally; and under such process
they shall appear before the grand or petit jury, or
both, as required by the court or the district attorney.
By the same Act of 1853 (10 Stat. 167, 168), fees for
the attendance and mileage of witnesses were regulated;
and it was provided that where the United States was

a party the marshal on the order of the court should
pay such fees. Rev. Stats., §§848, 855. And §§879
and 881, Rev. Stats., contain provisions for requiring
witnesses in criminal proceedings to give recognizance
for their appearance to testify, and for detaining
them in prison in default of such recognizance.

In all of these provisions, as in the general law
upon the subject, it is clearly recognized that the
giving of testimony and the attendance upon court or
grand jury in order to testify are public duties
which every person within the jurisdiction of the
Government is bound to perform upon being properly
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to testify against himself. But those capable of giving the
most useful testimony are often those implicated in the crime.
Without their testimony, the ability of the grand jury to
function would be seriously impaired. To balance the needs
of the grand jury with the rights of the individual, a
prosecutor may, therefore, immunize witnesses before grand

juries and compel testimony.3

II. Existence of Federal Privilege for Unlawful Surveillance

44 Nevertheless, an immunized witness may still be reluctant
to testify. He may attempt to avoid testifying by claiming
that the questions are based upon an unlawful electronic
surveillance. Consequently, he may assert that his testimony

may not be received in evidence under the exclusionary rule of

e

2 {continued)

summoned, and for performance of which he is

entitled to no further compensation than that which
the statutes provide. The personal sacrifice involved
is a part of the necessary contribution of the individg-
ual to the welfare of the public. The duty, so
onerous at times, yet so necessary to the administra-
tion of justice according to the forms and modes
established in our system of government (Wilson v.
United States, 221 U.S. 361, 372, quoting Lord Ellen-
borough), 18 subject to mitigation in exceptional
circumstances; there is a constitutional exemption
from being compelled in any criminal case to be

a witness against oneself entitling the witness to

be excused from answering anything that will tend to
incriminate him (see Brown v. Walker, 161 U.S. 591);
some confidential matters are shielded from consider-
ations of policy, and perhaps in other cases for
special reasons a witness may be excused from telling
all that he knows.

3See, e.g., Kastigar v. United States, 406 U.S. 441 (1972)
(18 U.S.C. §6001). .




18 U.S.C. §2515.4 When the witness makes this claim, the
government must affirm or deny the alleged unlawful act undex

18 U.S.C. §3504 (a).>

If the government meets this burden
and adequately denies that the questions are based upon

unlawful electronic surveillance, the witness must testify or

4Omnibus Crime Control and Safe Streets Act, Title III,
§802, 18 U.S.C. §2515 (1968):

Whenever any wire or oral communication has been
intercepted, no part of the contents of such commun-
ication and no evidence derived therefrom may be
received in evidence in any trial, hearing or other
proceeding in or before any court, grand jury. . . or
any other authority of the United States, a State,

or a political subdivision thereof if the disclosure
of that information would be in violation of this
chapter.

Section 2515 was included in Title III to protect the
privacy of those affected by an unlawful surveillance. S.
Rep. No. 1097, 90th Cong., 24 Sess. 66 (1968). "The per-
petrator must be denied the fruits of his unlawful actions."
Id. at 69. No use whatsoever is to be made of the product
of such surveillance. Consequently, the witness usually
bases his claim here on an assertion that but for the
unlawful electronic surveillance, he would not have been
subpoenaed and the government would not have been able to
ask certain questions. He argues that because section 2515
calls for the exclusion of evidence which is the result

of both direct and derivative use of the unlawful electronic
surveillance, he need not answer the questions.

5Organized Crime Control Act, Title VII,S§702(a), 18 U.S.C.
§3504(a) (1970) =

In any trial, hearing, or other proceeding in or
before any court, grand jury, department, officer,
agency, regulatory body, or other authority of the
United States—-

(1) upon a claim by a party aggrieved that evidence
is inadmissible because it is the primary product

of an unlawful act or because it was obtained by the
exploitation of an unlawful act, the opponent of the
claim shall affirm or deny the occurrence of the
alleged unlawful act (emphasis added). .

For comparable state rules, see infra {Y415-18.
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be subject to a contempt proceeding.6 If the government
concedes that the questions are based upon an unlawful
electronic surveillance or fails to meet this burden, the

witness may not be compelled to testify.7

A. Adequacy of Witness's Claim

45 A grand jury witness may claim that the guestions he is
being asked are based upon an unlawful electronic surveillance
by:

1. making a mere assertion; or

2. filing a factually based affidavit.

In In re Evans,8 the Court of Appeals for the District of

Columbia held that the mere assertion that an unlawful wiretap
was used was adequate to trigger the government's obligation

to respond.9 It was argued that to require no more than a

®see, e.g., In re vielguth, 502 F.2d 1257 (9th Cir. 1974)
(witness's affidavit setting forth belief that he was the
subject of electronic surveillance,identifying telephone
numbers ,and time period in question sufficient to trigger
government's obligation to respond); In re Toscanino, 500
F.2d 267 (2d Cir. 1974) (court, in absence of sworn

written representation indicating agencies checked, unable
to affirm government's denial); United States v. Alter,

482 F.2d 1016 (9th Cir. 1973) (government's denial was in-
sufficient as it was conclusory, not concrete and specific);
In re Evans, 452 F.24 1239 (D.C. Cir. 1971), cert. denied,
408 °U.S. 930 (1972) (witness's mere assertion of unlawful
survelllance required government to affirm or deny allegation).

7Gelbard v. United States, 408 U.S. 41 (1972).

8452 F.24 1239 (Db.C. Cir. 1971), cert. denied, 408 U.S. 930
(1972).

9452 F.2d at 1247. Evans was followed in United States v.
Toscanino, 500 F.2d 267, 281 (2d Cir. 1974). See also In
re Grusse, 402 F. Supp. 1232, 1234 (D.C. Conn.), aff'd,515 F.

2d 157 (24 Cir. 1975).
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demand encouraged the elimination o! unlawful intrusions,
while it imposed only a minimal additional burden on the
government; to require more could well impose a burden upon
defendants and witnesses that could rarely be meta10 This

11

argument is not always persuasive. In In re Vigil, the

Tenth Circuit rejected the "mere assertion" rule. The court

held that the claim asserted was insufficient since the
affidavit filed lacked any concrete evidence, or even
suggestions, of surveillance. To trigger a government response, .
factual circumstances from which it‘can be inferred thét the
witness was the subject of electronic surveillance must be

set forth. This conflict in the circuits is as yet unresolved

by the Supreme Court.12

96 When a grand jury witness claims that the basis of the

gquestions he is being asked is an unlawful electronic surveil-

lOIn Evans, Chief Judge Bazelon stated his belief that
because electronic surveillance functions best when its
object has no idea that his communications are being
intercepted, the burden upon defendants to come forward
with specific information would, in most instances, be
impossible to carry. He further stated that unless the
government was in the habit of conducting lawless wiretaps,
it could easily refute any ill-founded claims. He suggested
that any additional burden upon the government could well
~be met through employing computers to record and sort
gocvernment wiretap records. 452 ¥.2d at 1247-50. Judge
Wilkey, in a dissenting opinion, vehemently disagreed,
citing House reports concerning the number of inquiries
and the time required to process each. 452 F.2d at 1255.

11524 F.2d 209 (10th Cir. 1975), cert. denied, 425 U.S. 927(1976).

12506 also In re Millow, 529 F.2d 770 (2d Cir. 1976) (goverti-
ment, in response to claim based upon knowledge that some
electronic surveillance was used in the investigation of
other persons involved in the same activities leading to
examination of witness, submitted authorizing orders

to presiding judge; witness was not entitled to more as
section 3504 was not intended to turn investigations by
government into investigations of government).
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lance of a third party (i.e., an attorney), the adequacy of
the claim is generally measured by standards first set out in

United States v. Alter, where the Ninth Circuit held that:

Affidavits or other evidence in support of the claim
must reveal
(1) the specific facts which reasonably lead the
affiant to believe that named counsel for the named
witness has been subjected to electronic surveillance;
(2) the dates of the suspected surveillance;

(3) the outside dates of representation of the
witness by the lawyer during the period of surveillance;
(4) the identity of persons by name or description
together with their respective telephone numbers, with

whom the lawyer (or his agents or employees) was
communicating at the time the claimed surveillance took
place; and

(5) facts showing some connection between possible
electronic surveillance and the grand jury witness who
asserts the claim or the grand jury proceeding in which
the witness is involved.l

The witness does not, of course, have to plead or prove his
entire case, but he must make a prima facie showing that good

cause exists to believe that there was an unlawful electronic

surveillance.

B. Adequacy of Denial

17 When the witness's claim is adequate to trigger the duty
to respond, the government then has the burden of affirming or
denying the allegation. The government may:

1. deny that there was any surveillance;

l3482 F.2d 1016, 1026 (9th Cir. 1972)}. Alter has engendered
a great deal of confusion. It has been widely miscited

for the proposition that it sets forth a checklist of
requirements that must be met by a witness to establish

a claim which will trigger the government's obligation

to respond under section 3504. This is not the case.

Alter applies only to a claim by the witness that the
questions he is being asked are tainted by surveillance of
conversations in which he did not participate. See In re
Vielguth, 502 F.2d 1257, 1259 (9th Cir. 1974).




2. deny that there was any unlawful surveillance;14 or

3. concede the existence of the electronic surveillance
and that it was unlawful.

The government's response could take the form of:

1. a general statement;

2. an affidavit;

3. testimony under oath; or

4. a plenary suppression heavring.

When the government denies the existence of surveillance,
the practical difficulties of proving a negative arise.15
This dictates a practical rather than a tech..ical approach.
The problem is ascertaining a minimum standard. Fortunately,
there is a trend towards flexibilitiy, and the necessary scope
and specificity of a denial are tied to the concreteness of

16

the claim. As the specificity of the claim increases,

14Note: If the language of the prosecution in responding —

under section 3504 to an objection is: "The questions are
not based upon an unlawful electronic surveillance," the
objecting witness will not be sure if there were a
surveillance unless he has received a section 2518(8) (d)
inventory notice.

1Sgce In re Weir, 495 F.2d 879, 881 (9th Cir. 1974):

Proving a negative is, at best, difficult
and in our review, a practical, as distinguished
from a technical, approach is dictated.

1611 re Millow, 529 F.2d 770 (2d Cir. 1976) {where a sub-
stantial claim is made, the government agencies closest to
investigation must file affidavits); In re Hodges, 524

F.2d 568 (lst Cir. 1975) (oral testimony of government
attorney gave affirmative assurance that no information had
come from unlawful surveillance where claim made one week
after refusal to answer and 25 minutes before contempt
hearing); In re Buscaglia, 518 F.2d 77 (24 Cir. 1975)
(where only basis for claim was refusal of attorney to
affirm or deny, information tendered by procsecutor under
oath to the court sufficient to establish no surveillance);
United States v. Stevens, 510 F.2d 1101 (5th Cir. 1975) ~
(where witness's claim was in general and unsubstantiated
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the specificity required in response increases accordingly.
Thus, a general claim may be met by a general response, but a
substantial claim requires a detailed response. A detailed re-
sponse means that the government agencies connected with the
investigation must search their filed scrupulously and a
summarizing affidavit indicating the agencies contracted and
their respective responses must be submitted to the court.

48 Although this is the trend, some courts still adhere to the
standards set out by the court in Alter for the government's
response.17 Generally, under Alter, if the government's
position is a denial, it should be given in absolute terms by
an authoritative officer speaking with knowledge of the

facts and circumstances; the response must be factual, unambig-

ucus, and unequivocal.18 Usually, such a denial will take the

16 (continued)

terms, government's unsworn general denial, given at the
direction of the court, was sufficient); United States v.
See, 505 F.2d 845 (9th Cir. 1974), cert. denied, 420 U.S.
992 (1975) (claim was vague to the point of being a fishing
expedition); United States v. D'Andrea, 495 F.2d 1170

(3d Cir.), cert. denied, 419 U.S. 855 (1974) (where there

is no evidence showing government's representations to

be false, witness has no right to a hearing as to the exist~
ence of wiretap).

17482 ¥.2d4 at 1026. See also In re Vigil, 524 F.2d 209, 214
(10th Cir. 1975), cert. denied, 425 U.S5. 927 (1976) (knowledgeable
U.S. attorney, in charge of investigation, provided court with
assurance that there was no surveillance by filing a responsive,
factual affidavit); United States v. D'Andrea, 495 F.2d4 1170,
(3@ cir.), cexrt. denied, 419 U.5. 855 (1974) {a check of all
agencies involved with an accompanying affidavit required);
Korman v. United States, 486 F.2d 926 {(7th Cir. 1973)

(an official government denial by officer of a responsible
government office, sworn to by the prosecutor in charge of
investigation or government agency conducting the'grand jury
investigation, is required); In re Tierney, 465 F.2d 806

(5th cir. 1972), cert. denied, 410 U.S. 914 (1973) (oral
testimony that every government agency related t¢ investi-~
~gation was checked was sufficient denial).

18482 F.2d at 1027







form of an affidavit stating that all agencies authorized to
carry on electronic surveillance or those connected with the
investigation19 have been checked, summarizing the respective

responses.zo The witness then contends that he should be

granted a plenary suppression hearing to determine the

existence of unlawful electronic surveillance. Such requests

are universally denied.21

191, re Quinn, 525 F.28 222 (lst Cir. 1975).

20Generally, the denial will be in the form of an affidavit as it facilitates
the task of the presiding judge in lnspectlng the papers. But this is not
an absolute requirement. The denial may be in such terms as satisfy the
district court judge. See United States v. D'Andrea, 495 F.2d 1170, 1174
(n.12) (3d Cir.), cert. denied, 419 U.S. 255 (1974).

21In re Persico, 491 F.2d4 1156 (24 Cir.), cert. denied,

419 U.S. 924 (1974). The reguest would have to be in the
form of a motion to suppress under 18 U.S.C.§2518(10) which
provides:

Any aggrieved person in any trial, hearing, or
proceeding in or before any court, department,
officer, agency or regulatory body, or other author-
ity of the United States, a State or a political sub-
division thereof, may move to suppress the contents
of any intercepted wire or oral communications,
or evidence derived therefrom, on the grounds that--
(i) the communication was unlawfully intercepted;
(ii) the order of authorization or approval under
which it was intercepted is insufficient on
its face; or

(iii) the interception was not made in conformity
with the order of authorization or approval.

Such motion shall be made before the trial, hearing,
or proceeding unless there was no opportunity to
make such motion or the person was not aware of the
grounds of the motion.

But section 2518 does not provide for such a motion in the
context of a grand jury proceeding. The legislative
history specifically states:

Because no person is a party to a grand jury
proceeding, the provision [section 2518(10)1 does
not envision the making of a motion to suppress
in the context of such a proceeding itself.

S. Rep. No. 1097, 90th Cong., 2d Sess. 106 (1968).
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19 When the government acknowledges the existence of a
wiretap but denies that it was unlawful, the courts generally
accept the production of an authorizing court order as an
adequate denial of illegality, providing, of course, that the
22

order is not facially defective. At this point, witnesses

usually contend that the order should be turned over to them to
examine, while the government counters that an in camera
inspection is sufficient. For the most part, the courts

23

accept the government's position. The proper procedure is

described by Judge Gee in In re Grand Jury Proceedings
4

(Worobyzt).2

The petitioner herein did not seek a full-blown
adversary hearing... All that he sought was the
opportunity to examine the underlying affidavits
and the order authorizing the tap, in short, a peek...
The relevant facts make this case indistinguishable
from Persico, and we think the rule there the proper
one. Where the only question raised is the facial
regularity of a wiretap authorization, we prefer to
rely on the district court judge's in camera
determination.Z25

22See, e.g., In re Marcus, 491 F.2d 901 (lst Cir. 1974)
(witness precluded from raising defense that questions were
based upon improperly authorized electronic surveillance
after judge found the interception order was not facially
defective); Cali v. United States, 464 F.2d 475 (lst Cir.
1973) (witness may not make motion to suppress in grand

jury) .

23In re Grand Jury Proceedings (Worobyzt), 522 F.2d 196 (5th

Cir. 1975), cert. denied, 425 T.S. 911 (1976) (witness not entitled

to inspect authorizing documents where district court judge
has examined the facial regularity of the cocuments in camera);
In re Droback, 509 F.2d 625 (9th Cir. 1974), cert. denied, 421
U.S. 964 (1975) (witness cannot delay grand jury proceeding to
conduct a plenary challenge of electronic surveillance); In re
Persico, 491 F.2d 1156 (24 Cir.), cert. denied, 419 U.S. 924
(1974) (grand jury witness not entitled to hearing to deter-
mine whether questions are based upon unlawful surveillance).

25;g. at 197-98. Such a procedure protects the privacy of
all parties while still protecting the interest of the'grand

jury witness.
F.l4
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This procedure, however, is not universally followed. The

26

First Circuit, in In re Lochiatto, has held that an in

camera inspection is insufficient protection for the witness.
Under Lochiatto, a witness is entitled to an opportunity to
examine the authorizing application, affidavits, and orders
for facial defects.
10 At this point, the witness would like a plenary suppres-
sion hearing to determine the validity of the authorizing
orders, but the courts generally refuse to grant such a
request.27
Y11 When the government concedes that there was an unlawful
surveillance or the judge finds the orders to be facially
defective, the grand jury witness has the privilege not to
answer guestions based upon the unlawful surveillance. The
problem then arises: how is the privilege vindicated? There
are three éossibilities:

1. trust the prosecutor not to ask any questions based

upon the surveillance, with the witness challenging

any suspected questions on an ad hoc basis;

2. have the presiding judge in an in camera proceeding
limit the scope of guestioning; or

3. hold a plenary suppression hearing to determine the
extent of the taint.

25497 F.2d4 803 (lst Cir. 1974).

2'7In re Mintzer, 511 F.2d 471 (lst Cir. 1974); In re Persico,

491 F.2d 1156 (24 Cir.), cert. denied, 419 U.S. 924

(1974) .

2801bard v. United States, 408 U.S. 41 (1972).
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There are no definitive cases on this point.29

C. Refusal to Testify after an Adverse Finding

12 If a witness still objects to guestions and refuses to

answer after an in camera inspection or an adeguate denial, he

may be held in civil contempt by the court.30 At this point,

298tanding may be determined by an in camera inspection,
Taglianetti v. United States, 394 U.S. 316 (1969), but
Alderman v. United States, 394 U.S. 165 (1969) requires
an adversary hearing to determine whether a conviction
was tainted by the existence of an illegal wiretap.

See Giordano v. United States, 394 U.S. 310 (1969)
(Alderman limited to situation where violation present).
The argument is that a similar hearing would also be
required to determine the extent to which the illegality
taints the questioning. See United States v. Seale, 461
F.2d 345, 365 (7th Cir. 1972) (sworn testimony, subject to
cross-examination, of relevant government officials must
be submitted to show lack of taint in a contempt proceeding
where overheard conversation was link in communication from
lawyer to defendant); United States v. Fox, 455 F.2d4 131
(5th Cir. 1972) (a defendant who has been illegally overheard
has a right not only to the intercept logs, but also to
examine the appropriate officials to determine the
connection between the records and the case made
against him, but he is not allowed to rummage randomly
through the government's files); United States v. Fannon,
435 F.2d 364 (7th Cir. 1970) (where there is conceded illegal
surveillance of a co-defendant, neither an in camera
inspection nor the unsworn answers of the prosecutor are
adequate); United States v. Cooper, 397 F. Supp. 277
(D. Neb. 1975) (transmittal to the prosecutor of information
obtained through unlawful surveillance must be shown).

But see, In re Mintzer, 511 F.2d 471 (lst Cir. 1974)
(limits Alderman as a postwconV1ctlon case to trial evi-
dence, refusing to allow grand jury witness opportunlty to
develop case to show the taps found to be unlawful, i.e.,
without authorizing order on a facially defective order,
are arguably relevant to the questions posed).

3058 y.s.c. §1862(a) (1970):

Whenever a witnessg in any proceedlng before or
ancillary to any court or grand jury of the United
States refuses without just cause shown to comply
with an order of the court to testify or provide

F.l6




the witness will again usually argue that he be granted a
plenary suppression hearing, ufging that the contempt hearing

is a "proceeding" within 18 U.S.C. §2518(10). A contempora-
neous contempt proceeding was not, however, held to be different

from a grand jury proceeding in In re Persico, and the witness

was not granted a suppression hearing. In Persico, the court
looked to Justice White's concurring opinion in Gelbard,
in which he observed:

Where the Government produces a court order for
the interception, however, and the witness nevertheless
demands a full-blown suppression hearing t< determine
the legality of the order, there may be room for
striking a different accommodation. . . Suppression
hearings in these circumstances would result in 31
protracted interruption of grand jury proceedings.

30 (continued)

other information, including any book, paper, document,
record, recording, or other material, the court

upon such refusal, or when such refusal is duly brought
to its attention, may summarily order his confinement
at a suitable place until such time as the witness is
willing to give such testimony or provide such
information. No period of such confinement shall
exceed the life of--

(1) the court proceeding, or
(2) the term of the grand jury, including extensions,
before which such refusal to comply with the court order

occurred but in no event shall such confinement exceed
eighteen months.

Contempt that may be purged by compliance is civil,
Shillitani v. United States, 384 U.S. 373 (1966). Grand
jury witnesses who refuse to testify are usually held in
civil contempt since imprisonment for criminal contempt,
under federal statutes, is limited to six months absent a
jury trial. Chiff v. Shackenburg, 384 U.S. 364 (1966).

31408 u.s. 41, 70-71 (1972).




D. Disclosure

§13 18 U.S.C.§§2518(8) (d), (9), and (10)>° give an aggrieved

3218 u.s.c. §2518(8) (d) (1968) :

Within a reasonable time but not later than
ninety days after the filing of an application for
an order of approval under section 2518(7) (b) which
is denied or the termination of the period of an
order or extensions thereof, the issuing or denying
judge shall cause to be served, on the persons named
in the order or the application, and such other parties
to intercepted communications as the judge may deter-
mine in his discretion that is in the interest of
justice, an inventory which shall include notice
of—-—

(1) the fact of the entry of the order or
application;

(2) the date of the entry and the period of authox-
ized approved or disapproved interception, or
the denial of the application; and

(3) the fact that during the period wire or oral
communications were or were not intercepted.

The judge, upon the filing of a motion, may in his
discretion make available tO such person or his
counsel for inspection such portions of the inter-
cepted communications, applications and orders as the
judge determined to be in the interest of justice.

18 U.Ss.C. §2518(9) (1968):

The contents of any intercepted wire or
oral communication or evidence derived therefrom
shall not be received in evidence or otherwise
disclosed in any trial, hearing, or other proceeding
in a Federal or State court unless each party, not
less than 10 days before the trial, hearing or pro-
ceeding, has been furnished with a copy of the court
order, and accompanying application, under which the
interception was authorized or approved.

18 U.S.C. §2518(10) (1968):

« « . The judge, upon the filing of such

motion by the aggrieved person, may in his dis-
cretion make available to the aggrieved person or his
counsel for inspection such portions of the inter-
cepted communication or evidence derived therefrom
as the judge determines to be in the interests of
justice.

FclB




party only limited pretrial disclosure of papers and the prod;
uct of surveillance. A grand jury witness objecting to
guestioning and seeking to see the underlying documents

or intercepted communications, therefore, will find himself

33 If the surveillance is termin-

with highly limited rights.
ated, he will receive notice in accordance with section

2518 (8)(d). But sections 2518(9) and (10) are inapplicable
to a grand jury proceeding or a contemporaneous civil
contempt hearing.34 If there is a conceded illegality or

a finding by the presiding justice that the surveillance was
unlawful, it is unclear as to what type of disclosure the

35 put this will be,

aggrieved witness is entitled.
hopefully, a rare situation. It is, therefore, likely that
normally there will be limited disclosure, if any, in
connection with the grand jury proceeding.

114 But if the contumacious grand jury witness is prosecuted
for criminal contempt, he is entitled to

1. full disclosure under section 2518(9); and

2. a plenary suppression hearing.
If the wiretap is found to be unlawful, then the witness
is arguably entitled to disclosure and an adversary taint
hearing under

1. section 2518(10); or

333& re Grand Jury Proceedings (Worobyzt), 522 F.2d 196
(5th Cir. 1975), cert. denied, 425 U.S. 911 (1976).

34In re Persico, 491 F.2d4 1156 (24 Cir.), cert. denied, 419

U.s. 924 (1974).

3SSee supra, note 29,




2. Alderman.36

In sum, a grand jury witness is not entitled to a hearing

to determine if surveillance was conducted or to test the

36394 y.s. 165 (1969). United States v. Fox, 455 F.2d4
131 (5th Cir. 1972) elaborated upon Alderman; it granted
an aggrieved party:

(1) a right to inspect the intercept logs;

(2) a right to examine appropriate officials in
regards to the connection between the records and case
made against him; and

(3) a right to find out who the appropriate officials
are.

This is not, though, a right to rummage through all the
government files.

Alderman, however, granted the rlght to an adversary
hearing to determine the extent of taint in the context of
pre-1968 surveillance. The Supreme Court has not reconsid-
ered its holding in Alderman in light of Title III. See
United States v. United States District Court, 407 U.S.
297, 324 (1972).

The question now left open is whether under Title
IITI an in camera inspection procedure is authorized to
determine whether unlawfully intercepted information
is arguably relevant to a prosecution before the material
" must be turned over to the defendant. The issue of auto-
matic disclosure versus an initial in camera proceeding
cannot be settled by looking at a constitutional text.
See Taglianetti v. United States, 394 U.S. 316 (1969)
(not every issue raised by eiectronic surveillance
requires an adversary proceeding and full disclosure).

It is unclear whether the decision in Alderman
rested upon the Court's supervisory power over the admission
of evidence or on the Constitution. It is a reasonable
interpretation that it rested upon the supervisory power.
If so, Alderman has arguably been superseded by Congress
when it enacted Title III. The legislative history of
Title III specifically states:

This provision [section 2518(10) (a)] explicitly
recognizes the propriety of limiting access to
intercepted communications or evidence derived
therefrom according to the exigencies of the
situation. The motion to suppress envisioned by
this paragraph should not be turned into a bill of
discovery by the defendant in order that h& may
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legality of any such surveillance. He may refuse to answer
only where surveillance was conducted and there was no
authorizing order, where the government concedes that the
surveillance was unlawful, or where there was a prior
judicial adjudication of illegality. Consequently, while
Gelbard recognizes the testimonial privilege of the grand
jury witness, that privilege is effective only when there

is either a conceded illegality or when the court finds
insufficient the authorizing order or the governmental denial

of illegality. In other instances, i.e., where the govern-

36 (continued)

learn everything in the confidential files of the law
enforcement agency. Nor should the privacy of other
people be unduly invaded in the process of litigating
the property of the interception of an aggrieved
person's communications.

S. Rep. No. 1097, 90th Cong., 2d Sess. 106 (1968).

Disclosure of overheard conversations may harm
persons who have completely innocent conversations with
people later prosecuted, or who are merely mentioned
in such conversations. See, e.g., Life Magazine, May 30,
1969, pp. 45-47 (excerpts from transcripts of conversations
overheard through government electronic surveillances
published there contained unflattering references to prominent
entertainment figures, an elected official, and members of
the judiciary, none of whom was a party to any of the
published conversations); R. Conolly, "The Story of Patriarca
Transcripts," Boston Evening Globe, Setpember 2, 1971, p.
22 (transcripts, despite a protective order, appeared in
the newspaper three weeks after disclosure). The lives and
families of people identified in the conversations may be
endangered. Pending investigations can be significantly
impaired as disclosure frequently leads to flight by potential
defendants and the destruction of evidence.

The argument against disclosure where the aggrieved
person is overheard merely by happenstance is particularly
strong as the interception is incidental and wholly
irrelevant to the purpose of the surveillance. In this
context, an in camera review will protect the defendant's
interests because the judge is capable of determining that
an interception has no relation to a prosecution.
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ment shows that the guestions are not based upon unlawful
electronic surveillance, the witness will be compelled to

testify.

E. Wiretap Privilege in New York

Y15 New York wiretap-grand jury practice is not as fully
developed as its federal counterpart. Nevertheless, in

New York, a grand jury witness need not answer questions
which are based upon an illegal wiretap.37 Sihce section
3504 is not applicable to the sta_tes,38 a slightly diffexrent

procedure follows a recalcitrant witness's claim of unlawful

36 (continued)

18 U.S.C.§3504(a) (2) further provides for only
limited disclosure for pre-1968 interceptions. This statute,
although not applicable to post-1968 interceptions, can also
be viewed as expressing a congressional intent to limit
the holding in Alderman. The legislative history reveals
an intent to overrule Ald@rman as it pertains to pre-1968
interceptions. See, e.g., 112 Cong. Rec. HY9649 (daily ed.
Oct. 6, 1970). e
These arguments are particularly strong when made
in the context of a national security surveillance. Secrecy
is an absolute necessity. Disclosure will include location
of the listening device which can be devastating. The '
identity of agents may also be revealed. To disclose may
compromise national security. If the information cannot
be disclosed under any circumstances, the entire investigation
may have to be abandoned. Thus, there is a need to
re-evaluate the present position on disclosure. Legality
in the national security area is generally now determined
through an in camera procedure. United States v. Lemonakis,
485 F.2d 941 (D.C. Cir. 1973), cert. denied, 415 U.S. 989
(1974).

37People v. Einhorn, 35 N.Y.2d 948, 324 N.E.2d 551, 365
N.Y.Ss.2d 171 (1974). ‘

*H. Rept. No. 1549, 91st Cong., 2d Sess. 3 (1970).

As amended by the committee, the appllcatlon of
Title VII is limited to Federal jud1c1ary and
administrative proceedings. ;
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interception. Upon the request of the witness39

(which must
be respected), he is to be brought before the presiding
justice who may make appropriate inquiry either in camera

or in open court as to the squndness of the objection. Here,
the inguiry by the presiding justice is not in the nature of
a suppression hearing. Since lengthy suppression hearings
are too disruptive of grand jury proceedings, they are not
available to grand jury witnesses.40 If the presiding
justice finds that there was no wiretap or that there are no
facial defects in the court order authorizing the wiretap,

he may then compel the witness to testify or be subject to a

contempt citation.

3people v. Breindel, 73 Misc.2d 734, 739, 342 N.Y.S.2d
428, 434 (New York County 1973):

I hold, therefore, that the People are under no
obligation to disclose to a Grand Jury witness that
the questions about to be propounded are the product
of electronic surveillance. 'A balance must be
struck between the due functioning of the Grand Jury
system and a defendant's rights under the eaves-
dropping statutes.' (People v. Mulllgan, 40 App. Div.
24 165, 166, supra) The 1ntegr1ty of the grand
jury's fact finding process is what is at stake here.
Providing an uncooperative or hostile witness with
the type of information requested in this case
permits him to tailor his testimony to matters
already known to the Grand Jury, thereby defeating
the purpose of calling him. Such disclosure also
jeopardizes the secrecy of the investigation and hence
its chances of success with respect to the targets
thereof.

40people v. Mulligan, 40 App. Div.2d 165 (lst Dept. 1972);

In re O'Brien, 76 Misc.2d4 303, 350 N.Y.S.2d4 498 (Rockland
County Court 1973).




Y16 A prosecution f£or contempt in New York is generally
criminal in nature.41 Because it is, the witness being

prosecuted is entitled to all applicable procedural safeguards,

42

most importantly, a plenary suppression hearing. But to

41N.Y. Penal Law §215.51 (McKinney 1975) provides:

A person is guilty of criminal contempt in the
first degree when he contumaciously and
unlawfully refuses to be sworn as a witness
before a grand jury, or, having been sworn as a
witness, he refuses to answer any legal and
proper interrogatory. Criminal contempt in the
first degree is a class E felony.

The legislative history of this statute provides clearly:

The intent of the new enactment, as expressed
in the Governor's Memorandum of Approval, was to
increase ‘'the penalty for refusal to. . . testify
before a grand jury--after having been granted
immunity--from a possible jail sentence of one year
to a maximum prison sentence of four years. . .
Recently:district attorneys investigating organized
criminal activity have been confronted by witnesses
who refuse to testify before ¢rand juries evén after
they. have been granted immunity. The increase in

penalty. . . should encourage otherwise uncooperative
witnesses to assist grand juries in their investi-
gations.'

Hechtman, Comment, Penal Law (McKinney 1971).

N.Y. Penal Law §515.50, providing for misdemeanor
contempt, is still occasionally used. Criminal contempt
prosecution is preferred over civil contempt prosecution
because the contumacious witness can only be imprisoned
for the term of the grand jury when found to be civilly
contempt, but he can be imprisoned for up to four years
when he is found to be criminally contempt. The civilly
contempt witness may also purge himself of the contempt by
testifying. The criminally contempt witness cannot. The
crime for which he is charged was completed in the grand
jury. The prosecuting attorney may, however, dismiss any
charges brought against a contumacious or recalcitrant
grand jury witness if that witness subsequently cooperates.
This, of course, is solely a matter of the prosecutor's dis-
cretion. Thus, there is & strong double incentive to
testify.- ‘ o =

4218 uy.s.c. §2518(10) and N.Y. Crim. Pro. Law art. 710
(McRinney, 1971). o
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guard against vague and unsupported allegations, the Court of

Appeals established a set of criteria to be met by a

43

defendant making such a claim. In People v. Cruz, the court

said

The defendant has the burden of coming forward
with facts which reasonably lead him to believe
that he or his counsel have been subjected to
undisclosed electronic surveillance. The defendant's
allegations should be reasonably precise and should
specify, insofar as practicable

[1] the dates of suspected surveillance,

[2] the identity of the persons and their telephone
numbers, and

[3] the facts relied upon which allegedly 1link 44
the suspected surveillance to the trial proceedings.

Following such a showing, the people then have the burden of
affirming or denying the allegations withl a reasonably specific
and comprehensive affidavit. The affidavit should specify
1. The appropriate local, State, and, if applicable,
Federal law enforcement agencies contacted to
determine whether electronic surveillance had
occurred.
2. The persons contacted.

3. The substance of the inquiries and replies.

4. The dates of the claimed surveiilance to which the
inquiries were addressed.
These guidelines are to apply only in the context of a

criminal trial, not in the context of a grand jury proceedirig.45

The right of a witness to raise this objection is not
43

34 N.Y.2d 362, 314 N.E.2d 39, 357 N.Y.Ss.2d 709 (1974).

1414. at 369, 314 N.E.2d at 43, 357 N.v.5.2d at 714.°

45

The standards set out in Cruz and in Einhorn are often
confused and used 1nterchangeab1y. See In re Myers, 173
N.Y.L.J., 17 (1975). '




without limitation. There can be only one appearanée before a
justice to determine the existence or validity of a wiretap.46
The right to object is not absolute and multiple challernges
serve only to disrupt and delay the proceedings. The right
is waivable.47 A witness may not testify in hope that such
teétimony is later suppressable. The proper procedure is to
réise the objection and request to be taken before the
presiding justice. If the challenge fails, the witness must

still remain silent when questioned before the grand jury to

preserve his objection.

F. Wirxetap Privilege in New Jersey

417 The New Jersey wiretap statute is modeled on Title III;

its legislative history is explicit: o

This bill is designed to meet the Federal
requirements and to conform to the Federal Act (Title
III) in terminology, style and format, which will
have obvious advantages in its future application and
construction.

The New Jersey courts have not faced a question of a privilege

before a grand jury based on an unlawful electronic

465cople v. Langella, 82 Misc.2d 410, 370 N.Y.S.2d 381 (New
York County 1975).

4Tpeople v. McGrath, 86 Misc.2d 249, 380 N.Y.S.2d 976 (New York County 1976)
In McGrath, the presiding justice, upon inspection, found
no facial defects with the authorizing order and ordered

the defendant to testify. The defendant did so "under
protest." His answers were evasive and a prosecution for
contempt followed. The court then found that the wiretap
orders were, indeed, invalid because they were issued without
probable c¢ause; however, the court also found that the-
defendant had waived this objection by testifying.

485.J. Stat. Ann. 2A:156A-1 et seq. (West 1971); Rep. -on
. 8. No 897, Electronic Surveillance, S. Committee on Law;
Public Safety and Defensg, Oct. 29, 1968, p. 21.
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surveillance. A reasonable inference may be drawn, however,
that federal decisions would be considered persuasive

authority. This is even clearer after the recent appellate

49

division decision in State v. Chaikin. In response to

a motion to suppress at trial, the court fashioned a procedural
remedy to protect Fourth Amendment rights. The court said:
In making a motion to suppress, a defendant must

(1) make a claim that he is aggrieved by an unlawful
search and seizure; and

(2) show reasonable grounds to believe that the
evidence will be used against him in some penal
proceeding, '

In determining the reasonableness of the defendant's
belief

(1) pDefendant's allegation should be reasonably precise;
(2) The allegation should set forth, insofar as
practicable:

(a) the dates of suspected surveillance,
(b) the identity of the persons and their telephone
numbers, and
(c) the facts relied upon which allegedly link the
suspected sugxeillance to the trial
proceedings.
No standards were established defining the specificity required
by the people's response, but in light of the heavy reliance
upon Alter in formulating the standards in Chaikin, a trial
context, it is extremely likely that the New Jersey court

would adopt Alter type standards in the grand jury context.

G. Wiretap privilege in Massachusetts

118 The question of whether a grand jury witness has the

privilege to refuse to answer questions based upon an

49135 N.J. Super. 179, 342 A.2d 897 (App. Div. 1975).

>014. at 187-188, 342 3.2d at 902.
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unlawful electronic surveillance has not been decided by any
court in Massachusetts but there is no reason why they, too,

will not draw heavily from the decisions in federal courts,Sl

III. Denial of Constitutional Newsman's Privilege

119 First Amendment claims of privilege are, for the most part,
recognized in the context of a grand jury proceeding. In a

five to four decision, the Supreme Court, in Branzburg v.

ggxgg,sz decided that the First Amendment guarantee of freedom
of speech and press did not relieve a newsman of his
obligation to .appear or testify before a grand jury. The
newsman's need to protect the confidentiality of his séurces

does not override the public's interest in the effective
53 |

administration of justice. Although Branzburg appears to
5lIn Commonwealth v. Vitello, Mass. , 327 N.E.2d

819 (1975), the Massachusetts wiretap statute, Mass. Gen.
Laws Ann. ch. 272, §99 (1975), was found to conform with
the requirements of the comprehensive federal leglslatlon.
In so doing, the court set a standard for suppression
questions. Suppression is required only where there has
been a failure to satisfy zny of those statutory requirements
that directly and substantially implement the congressional
intention to limit the use of intercept procedures to those
situations clearly calling for the employment of the extra-
ordinary device. See 327 N.E.2d at 845. This approach
follows the federal rule. See United States v. Gioxdang,
416 U.S. 505 (1974).

52408 U.S. 665 (1972).

53The Court's decision is in accordance with thé criteria

set out by Wigmore which should be met before a communication
is recognized to be privileged. See 8 J. Wigmore, Evidence
§§2285-296 (McNaughton Rev. 1961) (hereinafter cited ngmore)
Although this communication did originate in a confidence
which was essential to the satisfactory maintenance of the
relation which would be injured by disclosure, the opinion

of the community was that the relation was not to be fostered
at the expense of impeding the grand jury function.
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be a flat denial of a constitutional newsman's privilege,

it is not without gqualification. The relationship between

the need for the information and the subject of the investiga-
tion must not be remote or tenuous.54 Indeed, the Ninth

Circuit, in Bursey v. United States,55 held that where the

grand jury activity collides with the First Amendment, the
government must establish that its interests are substantial,
legitime<te, and compelling and that the infringement be no
greater than is essential.56 Bursey states the general law.57
120 The court in Branzburg did not limit the power of a

state to recognize a privilege by statute. Both New York

and New Jersey have enacted statutes dealing with the
54 e T

408 U.S. at 710:

The asserted claim to privilege should be judged
on its facts by the striking of a proper balance
between freedom of the press and the obligation of all
citizens to give relevant testimony with respect to
criminal conduct. The balance of these vital constitu-
tional and societal interests on a case-by-case basis
accords with the tried and traditional way of
adjudicating such questions (emphasis added).

Although the opinion seems to limit itself to criminal pro-
ceedings, the opinion has not been so construed. It has

been applied in both civil and criminal judicial proceedings.
See Farr. v. Pitchess, 522 F.2d 464 (9th Cir. 1975), cert. denied,
__U.s.  (non-grand jury case); Carey v. Hume, 492 F.2d 631 (D.C. Cir.),
cert. dismissed pursuant to Rule 60, 417 U.S. 938 (1974)
{action for libel based on newspaper column); United States
v. Liddy, 478 F.24 586 (D.C. Cir. 1972) (need of society
asserted by counsel for defense in criminal proceeding

for impeachment of a witness).

53466 F.2d 1059 (9th Cir. 1972).

56466 F.2a at 1083.

>7see also In re Lewis, 377 F. Supp. 297 (C.D. Cal.),
aff'd., 501 ¥.2d 418 (9th Cir. 1974), cert. denied, 420
U.s. 913 (1375).







newsman's privilege.58 Nevertheless, these statutes are

strictly construed. 1In In re WBAI—FM,59 a New York court

narrowly construed the statute against the policy of the
privilege. The information at issue there was from a letter.
As there were no confidences involved and thé information
was not obtained as the result of questioning,.the appellate
court for the Third Department held that the privilege did

not apply.

58y v. civil Rights Law §79-h (McKinney 1975):
Notwithstanding the provisions of any general or
specific law to the contrary, no professional
journalist or newscaster employed or otherwise
associated with any newspaper, magazine, news
agency, press association, wire service, radio or
television transmission station or network, shall
be adjudged in contempt by any court, the legislature
or other body having contempt powers, nor shall a
grand jury seek to have a journalist or newscaster
held in contempt by any court, legislature, or other
body having contempt powers for refusing or failing
to disclose any news or the source of any news coming
into his possession in the course of gathering or
obtaining news for publication or to be published in
a newspaper, magazine, or for broadcast by a radio
or television transmission station or network, by
which he is professionally employed or otherwise
associated in a newsgathering capacity.

N.J. Stat. Ann. 2A:84K-21 (West 1971):

IA] person engaged on, connected with, or employed

by, a newspaper has a privilege to refuse to disclose
the source, author, means, agenecy or person from or
through whom any information published in such
newspaper was procured, obtained, supplied, furnished,
or delivered.

i

5968 Misc.2d 355, 326 N.Y.S.2d 434 (1971), aff'd, 42 App. Div.

2d 5, 344 N.Y.S.2d 393 (34 Dept. 1973). See also In re
Bridges, 120 N.J. Super. 460, 295 A.2d4 3 (1972), cert. denied,
410 U.S. 991 (1973). There is no newsman's privilege in
Massachusetts. In re Papvnas, 266 N.E.2d 297 (1%71), aff'd.,
408 U.S. 665 (1972). This was one of the three cases decided
by the Supreme Court in Branzburg.

F.30




IV. Denial of Privilege for Freedom of Worship

421 The privilege to refrain from testifying before a grand W,
jury is sometimes asserted on grounds of freedom of

worship. When such a claim is made, the interest of the

individual in a right of religious worship must be balanced

against the interest of the State.60 In this process,

the courts attempt to make a sensible and feasible accommoda-

tion of all interests. In so doing, the courts do not allow

this privilege to nullify society's interest in a thorough

61 The right is not absolute. Although the

investigation.
claim may delay the taking of testimony, it will seldom

entirely shield the claimant.

V. Legislative Privilege

922 The Speech or Debate Clause of the C‘onstitution62 grants

%0cherbert v. Verner, 374 U.S. 398 (1963). See also Wisconsin
v. Yoder, 406 U.S. 205 (1972).

61Smilow v. United States, 465 F.2d 802 (24 Cir.), vacated
and remanded on other grounds, 409 U.S. 944 (1972), on
remand, 472 F.2d 1193 (2d Cir. 1973). See also United
States v, Huss, 482 F.2d 38 (2d Cir. 1973); People v.
Wocdruff, 26 App. Div.2d 236, 272 N.Y.S.2d 786 (1966),
aff'd. mem., 21 N.Y.2d 848, 288 N.Y.S.2d 1004 (1968).

62 .
Article 1,86, ¢cl. 1, of the Constitution:

The Senators and Representatives shall receive

a Compensation for their Services, to be ascertained

by Law, and paid out of the Treasury of the United

States. They shall in all cases, except Treason,

Felony and Breach of the Peace, be privileged from

arrest during their Attendance at the Session of their

respective Houses, and in going to and returning -/
from the same; and for any Speech or Debate in either

House, they shall not be questioned in any other place.
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a limited privilege which may be asserted by Senators,
Representatives, or their aides.63 The privilege is not
absolute. It does not exempt members of Congress or their
aides from the service or obligations of a subpoena if the
subpoena is properly served.64 Consequently, a motion to
quash a subpoena based upon the assertion of this privilege
will be denied. But it may be modified. The privilege does
allow a member of Congress or his aide to refuse to answer
guestions concerning the "due functioning of the legislative

65

process." The district court may, therefore, issue a

protective order limiting the scope of the questioning.

63Gravel v. United States, 408 U.S8. 606 (1972). The aide

is protected only insofar as his conduct would be a protected
legislative act if performed by the Member himself. Id. at
516-~17. See also Dombrowski v. Eastland, 387 U.S. 82 (1967);
Kilbourn v. Thompson, 103 U.S. 168 (1880). The privilege
does extend to state legislative officers, United States v.
Craig, 528 F.2d 733 (7th Cir. 1976) (court recognized a
common law privilege, but found that the officer had waived
the privilege by testifying), but not to executive officers,
United States v. Mandel, 415 S. Supp. 1025 (D.C. Md. 1976)
(purpose of privilege, preserving the independence of

the legislature, would not be promoted by extending

immunity to acts, although legislative in nature, done by
the governor).

64United States v. Cooper, 4 U.S. (4 Dall.) 341 (1800).

65408 U.S. at 622.

66408 U.S. at 629. The district court narrowed the scope
of inguiry by not permitting questions corcerning:

1. the Senator's conduct, or the conduct of his
aides at the subcommittee meeting;

2. the motives and purposes behind such conduct;

3. communications between the Senator and his aide
during term of employment and related to legislative

acts of the Senator; and

4. acts performed in preparation for meetings unless
the acts are criminal or relevant to a third

party crime.
F.32







The privilege at no time extends to acts or communications

having no connection with the legislative process.

VI. Denial of Privilege for Illegal Searches and Seizures

23 Under United States v. Calandra,67 a grand jury witness

cannot avoid testifying before a grand jufy by objecting to
the questions as fruits of an illegal search and seizure.
The exclusionary rule does not extend to the grand jury.
Historically, the character of the evidence presented to a
grand jury did not affect the validity of an indictment.68
To impose this additional burden upon the grand jury, the

court reasoned, would seriously impede its functioning

without significantly furthering the goals of the exclusionaf&

rule.69

VII. Sixth Amendment Privilege

{24 There is no Sixth Amendment right to counsel in a grand

67414 u.s. 338 (1974).

68United States v. Blue, 384 U.S. 251 (1966) (grand jury may
consider evidence obtained in violation of the Fifth Amend-
ment); Lawn v. United States, 355 U.S. 339 (1958) (no hearing
to determine the source of evidence); Costello v. United
States, 350 U.S. 359 (1956) (grand jury may rely upon hearsay
or otherwise inadmissible evidence). The rule may be different
in states by virtue of case law or statute. See, €.9.,

People v. Glen, 173 N.Y. 395, 400, 66 N.E. 112, 114 (1903)
(power always asserted to set aside indictments when it ap-
pears that they have been found without evidence, or upon

illegal or incompetent testimony) .

69The purpose of the exclusionary ruie is to deter police
misconduct. 414 U.S. at 351.
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70

jury proceeding. A witness may, of course, consult counsel

when he is subpoenaed to appear before a grand jury, but that

counsel may not be present within the grand jury room.71 A

witness will be permitted to consult with counsel during a
grand jury proceeding, but only if such consultation is not

a guise to disrupt and delay the proceeding.72

705ee, e.qg., United States v. Scully, 225 F.2d 113 (2d Cir.
1955), cert. denied, 350 U.S. 897 (1956).

71United States v. Kane, 243 F. Supp. 746 (S.D.N.Y. 1965).

o
’“people v. Ianniello, 21 N.Y.2d 418, 245 N.E.2d 439, 288 N.Y.
S.2d 462 (1968). A typical ploy used by conspirators to
thwart grand jury proceedings is to have one attorney repre-
sent all the suspected conspirators. This prevents the
government Ifrom obtaining any damaging evidence from any
member of the group. No single conspirator can afford to
cooperate with the government to gain the greatest advan-
tage for himself because the cthers will quickly learn that
he has turned state's evidence. A single attorney main-

tains the unified effort.

Recently courts have faced this stonewalling practice
twice. 1In Pirillo v. Takiff, 426 Pa. 511, 341 A.2d 896 (1975), cert.
denied, 44 U.S.L.W. 3424 {1976), the Pennsylvania Supreme
Court acted to have the attorney disqualified. The special
prosecutor for an investigative grand jury raised the issue
of the conflict of interest created by the multiple represen-
tation. After holding an evidentiary hearing, the supervising
judge disqualified the attorney from representing ali of
the witnesses. The multiple representation interfered, the
court held, with the individual defendant's rights to effective
assistance of counsel and with the investigative function of
the grand jury. But in In re April Grand Jury, 18 Crim.

L. Rptr. 2401 (D. C. Cir. Feb. 3, 1976), the D. C. Circuit
Court of Appeals refused to disqualify an attorney acting
similarly. The court found that there had been insufficient
development of the views of the individual witnesses to
present a ripe controversy. But in so doing, it criticized
the Pennsylvania court's balancing of interest approach.
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VIII. Attorney-Client Privilege

425 The oldest of the common law privileges is that of

attorney—client.73 It exists in some form in all jurisdic-

tions.74 The privilege developed to provide "subjectively

for the client's freedom of apprehension in consulting his
75

legal advisor." This is the client's privilege.76 Thus;,

only the client may waive the privilege and unless the client

does, the attorney must assert it. 7 This privilege may be

73The first reported case dealing with the privilege is
Berd v. Lovelace, Cary 88, 21 Eng. Rep. 33 (Ch. 1577),
where a solicitor was exempted from examination. The case
rests on the policy that at that time the attorney was
viewed as having a duty not to disclose the secrets of

his clients.

74Wigmore, Evidence, §2292 (emphasis in original).

75ped. R. Evid. 1101(c):

The ‘ale with respect to privileges applies at
all - .iges of all actions, cases and proceedings.

Fesi. R. Evid. llOl(d)-

The rules (other than with respect to privileges)
do not apply in the following ‘situations. . .

(2) Proceedings before grand juries.

Fed. R. Evid. 501:

Except as otherwise required by the Constitution

of the United States-or provided by Act of Congress
or in rules prescribed by the Supreme Court pursuant
to statutory authority the privilege of a person,
witness, government, state or political subdivision
thereof shall .z governed by the principles of common
law as they #dy be interpreted by the courts of the
United States in the light of reason and experience.

76Wigmore, §234% .

77ABA Canons of Professional Ethics No. 37.
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claimed before a grand jury.78

126 The privilege is not without qualification. For the
privilege to exist, legal advice must be sought from an
attorney with the communications made in confidence relating

to that purpose.79

If the communications pertain to actual
collusion to commit a crime, a continuing illegality, or
contemplated future crimes, the communications are not

privileged.80

The attorney is, at that time, viewed not as
an attorney, even though he may be giving legal advice, but
rather as a co-conspirator or co-participant. As such, there

can be no attorney-client relationship or privilege. But,

when the communications pertain to past crimes or activities,

7SSee supra, note 75.

79Wigmore §2292.

80see clark v. United states, 289 U.S. 1, 15 (1933),

where Mr. Justice Cardozo, speaking for the Court, observed:
"[Tlhe privilege takes flight if the relation is abused.”
The privilege will not shelter consultations concerning how
to commit a crime. The conflict between the need for fnll
disclosure to enable justice to prevail and the need for
secrecy to promote effective representation must here be
decided in favor of disclosure, United States v. Friedman,
445 F.2d 1076 (9th Cir.), cert. denied, 404 U.S. 958 (1971)
(where attorneys were co-perpetrators of crime, the communi-
cations concerning the criminal conduct were not privileged);
Commonwealth v. Dyer, 243 Mass. 472, 505, 138 N.E. 290,

312 (1923) (there is no privilege where conferences concern
proposed crimes); In xre Selser, 15 N.J. 393, 105

A.2d 395 (1954) (attorney-client privilege is lost when advice
is sought to aid commission of crimes; attorney cannot be
consulted professionally for advice to aid in committing a
crime; questions asked by grand jury must be answered), See
alsc People ex rel. Vogelstein v. Warxden, 150 Misc. 714,

270 N.Y.S. 362 (N.Y. County), aff'd., 242 App../Div. 611,

271 N.Y.S. 1059 (lst Dept. 1934) (attorney found guilty of
contempt for refusing to give name of client to grand jury
as the fact of employment is not a privileged communication).
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. . - 81 . .
the communications are privileged and, in certain

circumstances, will provide an effective means of avoiding
testifying before a grand jury.

§27 The mere assertion of fraudulent or criminal abuse of

the attorney relationship is not sufficieﬁt, however, to
compel disclosure.82 Some guantum of evidence must be
producgd by the government. to show that illegality was
involved in the subject matter of the communications. Wigmore
suggests that scme evidence of crime or fraud, along with
evidence that there ﬁave been transactions with the attorney,

should be sufficient to shift the burden of proof to the

attorney "to satisfy the court (apart from jury) that the

transaction had to his best belief not been wrongful before a
83

claim of privilege will be allowed." But the courts do not

apply this rule. Rather, the accepted rule, as laid out by

Justice Cardozo in (lark v. United States,84 is that in

order to "drive the privilege away, there must be something

to give color to the charge; there must be prima facie evi-

dence that it has some foundation in fact."85 Proof need

ngigmore §2299. The attorney-client privilege applies o
only to communications. An attorney cannot claim the privi-

lege as justification for refusing to appear. Losavio
v. Kikel, 188 Colo. 127, 533 P.2d 32 {1975).

82¢1ark v. United States, 289 U.S. 1 (1933).

83 igmore §2299.

84,89 y.5. 1 (1933).
85£§a at 15




not be beyond a reasonable doubt before the privilege is
defeated; rather it merely needs to be sufficient to sustain

such a finding of fact.86

When such a showing is made, the
communications are held to be not privileged.

Y28 If a lawyer's grand Jjury testimony breaches the
attorney-client privilege, the resulting indictment, however,

87 If there is no constitutional

is not subject to dismissal.
right to dismissal of an indictment based in part upon

evidence obtained unconstitutionally,88 then a fortiori this

remedy cannot exist for violation of a mere common law
privilege. The privilege is protected by the client's right
to assert it at trial and the secrecy of grand jury proceed-
ings. Dismissal is not, therefore, a proper remedy.

429 There is a qualified privilege for work product materials
prepared by an attorney acting for his client in anticipafion

83 This doctrine, although most frequently

of litigation.
asserted as a bar to discovery in civil litigation, also

applies to criminal proceedings under United States V.

861n re Sesler, 15 N.J. 393, 105 A.2d 395 (1954). A showing
that the attorney had held extraordinarily freqguent con-
ferences with his client, coupled with a clear showing of
ongoing criminal activity on the part of the client, was

held sufficient to make out a prima facie case and thus
compel the attorney to testify. Arguably, a showing of on-
going criminal activity at a time when there was a continuous
attorney-client relationship is sufficient evidence to force
disclosure of all relevant communications.

87ynitea States v. Mackey, 405 F. Supp. 854 (E.D.N.Y. 1975).

88§EE supra, note 68.

894ickman v. Taylor, 329 U.S. 495 (1947).
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Nobles.go The courts are now moving to allow the priviliege

91

to be asserted by grand jury witnesses. But all that is

protected is the work product of the attorney as defined in

Hickman.92

90422 U.S. 225 (1975). Although the court recognized that
indeed the privilege did exist in criminal proceedings, it
held that it had been waived, leaving its scope open to
definition. :

91In re Grand Jury Proceedings (Sturgis), 412 F. Supp. 943
(E.D. Pa. 1976). See also In re Grand Jury Proceedings
(Duffy), 473 F.2d 840 (8th Cir. 1973); In re Langswager,
392 F. Supp. 783 (D.C. Ill. 1975).

92Electronic surveillance presents special problems in the
context of the attorney-client privilege. Confidential
attorney-client communication may be intercepted in the
course of an investigation. The communications may be over-
heard in one of two ways:

1. There may be enough evidence prior to an application
for an eavesdropping order to show probable cause that the
attorney is a co-conspirator or otherwise involved in a crime; or

2. The communications may be incidentally overheard
during an electronic surveillance authorized for another purpose.
Of the twenty-four jurisdictions that have eavesdropping
statutes, all but four have a provision relating to privi-
leged communications. The four jurisdictions and their
respective statutes are: Ariz. Rev. Stat. Ann. §§13-1051
to ~-1061 (Supp. 1973); Md. Cts. & Jud. Pro. Code Ann. §§10-
401 to -408 (1974);:; Ore. Rev. Stat. §§141.720-.990 (1973);
Wash. Rev. Code Ann. §§9.73.030-.100 (Supp. 1974). Twelve of
the remaining twenty statutes, including the federal statute,
contain only a provision to the effect that a privileged
communication does not lose its privileged character by
virtue of having been intercepted. The twelve jurisdictions
and their respective statutes are: 18 U.S.C. §§2510-20 (1960);
Colo. Rev. Stat. Ann. §§16-15-101 to -104, 18-9-301 to -310
(1973); Fla. Stat. Ann. §8§934.01-.10 (Supp. 1975); Ga. Code
Ann. §§26-3001 to -3010 (Spec. Supp. 1971) ;, Mass. Gen.

Laws Ann. ch. 272, §99 (Supp. 1975); Neb. Rév., Stat. §§86-
701 to 707 (Supp. 1973); Nev. Rev. Stat. §§179.410-.515,
200.610-.690 (1973); N.H. Rev. Stat. Ann. §§570-a:1 to -A:1l
(Supp. 1973); N.M. Stat. Ann. §§40A-12-1.1 to -1.10 (Supp.
1973); S.D. Compiled Laws Ann. §23-13A-1 to -11 (Interim
Supp. 1975); Va. Code Ann. §§19.1-89.1 to -89.10 (Supp. 1975);
Wis. Stat. Ann. §§968.27-.33 (Supp. 1975). The remaining
eight state jurisdictions have more individualized statutes
which place greater restrictions on obtaining a warrant or
amendment to allow eavesdropping on attornsy-client communi-
cations.
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30 A client either seeking legal advice or preparing for
litigation may give documents and papers in his possession
to his attorney. Such documents and papers are not

automatically priviieged. The Supreme Court, in Fisher v.

93

United States, carefully set out the limits of the attorney-

client privilege. The Court held that.the privilege protects
only those disclosures necessary to obtain informed legal
advice which might not be made absent the privilege.9
Pre-existing documents which could be obtained from the client
can also be obtained from the attorney. The simple act of
transferring the papers to the attorney does not give otherwise
unprotected documents protection. But if the documents are
unobtainable from the client, they are still protected by the

attorney-clicnt privilege.95

— e g,

92 {(continued)

New York's statutes, N.Y. Crim. Pro. Law §700.20
(McKinney 1971), N.Y. Penal Law §§250.00-.20 (McKinney
1967), require that the application for an eavesdropping
warrant contain a statement that communications to be inter-
cepted are not legally privileged. This creat:'s a serious
potential hazard to the surveillance because a subsequent
defendant who can show that an intercepted communication
was, in fact, privileged will have grounds to attack the
good faith of the government, the sufficiency of the appl}—
cation and the legality of the eavesdropping order. This is
potentially far more hazardous to the investigation thgn
would be an attack on an item of intercepted conversation
with the object of suppressing damaging evidence.

23425 u.s. 391 (1976).
413, at 403.
95

In Fisher, the taxpayers gave to their attorneys their
accountants' work papers in connection with an I.R.S.
investigation. The I.R.S. then served summonses upon the
attorneys directing them to produce the papers. The attorneys
challenged the summonses.







IX. Spousal Privilege

131 As a rule, confidential communications made from one

spouse to another during marriage are privileged.96 The

protection of marital confidences is regarded so essential to

the preservation of the marriage as to outweigh any disadvan-

97

tages to the administration of justice. This rule of

”

privilege extends to grand jury proceedings.98 Thus, a grand

jury witness may withhold testimony which would incriminate

his spouse on the basis of the marital privilege.99

95 (continued)

The Supreme Court, in Couch v. United States, 409
U.S8. 322 (1973) ruled that documentary summonses directed
to the taxpayer's accountant directing the production of
the taxpayer's own records in the possession of tha accountant
did not violate the taxpayer's Fifth Amendment rights.
"[Tlhe ingredient of personal compulsion against the accused
is lacking." Id. at 329. As there is no accountant-client
privilege under federal law, the documents were unprotected.
Id. at 335.

The Court,relied upon Couch in holding that the
taxpayer's Fifth Amendment rights were not violated by
compelling production.

The Court, distinguishing Boyd v. United States, 116
U.S. 616 (1886), held that the papers were not privileged
in the hands of the taxpayer and, therefore, were not
protected by the attorney-client privilege.

Protection may be gained for the accountant's work
papers only if the taxpayer first goes to an attorney to
obtain legal advice and then has the attorney hire the
accountant to prepare the papers. '

96Wigmore §§2332-41.

?7 Wolfle v. United States, 291 U.S. 7 (1934).

98See supra, note 75.

9981au v. United States, 340 U.S. 332 (1951). See also
Hawkins V. United States, 358 U.S. 74 (1958) (privilege
serves goal of preserving family by preventing either
spouse from committing the unforgivable act of testifying
against the other in a criminal trial).







132 But the privilege is not absolute. Two important

exceptions have emerged. Testimony may be compelled where

100

both spouses are granted immunity. As neither spouse can

be prosecuted for what is then said, the underlying precept

of preservation of the family is maintained. Testimony may

101

also be compelled undex the co-conspirator exception. If

the husband and wife are co-conspirators or co-participants

102

in a crime, the privilege does not apply. The privilege

still applies, though, where the spouse has merely seen or

heard evidence of a past crime.lo3

100 ynited states v. Doe, 478 F.2d 194 (lst Cir. 1973). See also
In re Snoonian, 502 F.2d 110 (lst Cir. 1974) (where wife was

not a target of investigation and prosecutor filed an

affidavit that he would not prosecute wife, husband's claim

of marital privilege was overruled).

lOlThis is not really an exception to the privilege. Communi-
cations between co-conspirators are not confidential marital
communications; they are not, therefore, within the privilege.

=

1924nited states v. Van Drunen, 501 F.2d4 1393 (7th Cir.),
cert. denied, 419 U.S. 1091 (1974) {(where wife was an unindicted
participant and was called as a witness by the government
in a prosecution for illegally transporting aliens, the
court held that the privilege did not extend to instances
where the spouse was a party to the crime). In United States
v. Kahn, 471 F.24 191 (7th Cir. 1972), reversed on other
grounds, 415 U.S. 143 (1974), a wiretap order was issued
authorizing interception of Kahn's telephone conversations
with the objective of obtaining information concerning
Kahn's illegal gambling activities. Some of the conver-
sations overheard were with his wife. The surveillance
terminated with the attainment of this objective. Both
Kahn and his wife were indicted. They filed a motion

to suppress, arguing that the surveillance violated their
marital privilege. The court ruled that the intercepted
conversations were not privileged because they had to do
with the commission of a crime, not with the privacy of
the marriage. See also "Future Crime or Tort Exception to
Communications Privileges," 77 Harv. L. Rev, 730, 734-35
(1964) .

1031vey v. United States, 344 F.2d 770, 772 (5th Cir. 1965)
(admission of a past crime). !
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Summarz

11 In the law of contempt, important procedural
consequences turn on two distinctions. First is the
distinction between civil and criminal contempt. The
purpose of the punishment determines this nature of the
contempt; commitment for civil contempt is indefinite and
conditional on the witness's compliance with the court's
order, whereas commitment for criminal contempt is
punitive, of fixed duration, and unconditionai. As a

rule, any criminal contempt sentence in excess of six months
requires that the contemnor receive a jury trial.

42 The second distinction is between direct and indirect
contempts. The category of direct contempts includes only
those contempts committed in the actual physical presence
of the court. Usually direct contempts may be punished
summarily. All other contempts are considered indirect

and due process requires that the contemnor receive

notice and a hearing.

13 Perjury statutes generally follow the commoﬁ law and,
for a conviction, require proof of an oath, a statement,
intent, falsity, and materiality. Falsity is traditionally
the most problematic for the prosecutor. The "two witness"
rule and its corbllary "direct evidence" rule require that
the falsity of the statement be proved by the testimony
‘of at least two witnesses, or the testimony of a single
witness corroborated by independent evidence, or strong

direct evidence.




14 As a result, federal law, New York, and New Jersey
now define the crime of false swearing which allows punish-
ment for two irreconcilably inconsistent stateménts without
requiring proof of the falsity of either statement. Mass-

achusetts has not yet’follbwed this trend.




1. Federal Contempt: Generally

45 The contempt power has roots which runideep in
Anglo-American legal history.l Under modern law, there
is no question that courts have power to enforce compliance

2

with their lawful orders. At common law, contempt pro-

. . . . . 3
ceedings were sul generis and punishable summarily.

A. Statute
16 Title 18 of the United States Code §401 (1948)
now provides for the federal courts' contempt power.

A court of the United States shall have
power to punish by fine or imprisonment, at its
discretion, such contempt of its authority,
and none other, as--

(1) Misbehavior of any person in its
presence or so near thereto as to obstruct
the administration of justice;

(2) Misbehavior of any of its officers in
their official transactions;

(3) Disobedience or resistance to its
lawful writ, process, order, rule, decree, or
command.

1See generally, Goldfarb, The Contempt Power (1963).

The Judiciary Act of 1789, 1 Stat. 83 (1789) first
recognized the contempt power. A limitation to conduct
that obstructs justice was enacted in 1831 and sustained
as constitutional in Ex parte Robinson, 86 U.S. (19 Wall.)
5065 (1874).

2United States v. United Mine Workers, 330 U.S. 258,

330-32 (1947). Both persons directly involved in

a judicial proceeding and mere spectators are subject to
all reasonable orders of the court, United States v.Abascal,
5092 F.2d 752 (9th Cir. 1975), cert. denied, 422 U.S. 1027 (197/5).

3

Myers v. United States, 264 U.S. 95 (1924).



§7 The following section, 18 U.S.C. §402 (1966), in
paragraph three, defines crimes constituting contempt and
provides for their punishment "in conformity to the prevail-

4 These sections, though authorizing

ing usages at law."
both civil and criminal coqtempt sanctions,5 were

intended to limit the contempt power traditionally possessed
by federal judges to the least‘possible power adequate to the

end proposed.6

B. Distinguishing Civil from Criminal Contempt

18 Case law draws two functional distinctions in the law

7

of contempt.’ Under civil contempt, the refusal is brought

418 U.S.C. §402 (1966) provides in paragraph 3 that the
section shall not be construed to relate to contempts
committed in the presence of the court or so near thereto
as to obstruct the administration of justice, or to
contempts committed in disobedience of any lawful writ,
process, order, rule, decree, or command entered in any
suit or action brought or prosecuted in the name of the
Urited States. Such contempts, and all other cases of
contempt not specifically embraced in this section, may
be punished "in conformity to the prevailing usages at
law."

5United States ex rel. Shell 0il Co. v. Barco Corp.,
430 F.2d 998 (8th Cir. 1970); Taylor v. Finch, 423 F.24
1277 (8th Cir., 1970), cert. denied, 400 U.S. 881 (1970).

®anderson v. Dunn, 19 U.S. (6 Wheat.) 204, 231 (1821);
Cammer v. United States, 350 U.S. 399 (1956); In re
McConnell, 370 U.S. 230 (1962).

7Procedurally, the issue arises as follows. When
subpoenaed before a grand jury the witness must attend;
see, e.9., United States v. Neff, 212 F.24 297 (34 Cir.
1954). The grand jury, however, has no power as such to
hold a witness in contempt if he refuses to testify
without just cause. To constitute contempt the refusal
must come after the court has ordered the witness to answer
specific questions, Wong @im Ying v. United States, 231
F.2d 776 (D.C. Cir, 1956). Then two courses are open

when a witness thus refuses to testify after a proper

court order: civil or criminal contempt. The courses,
however, are not exclusive; the same conduct may be proceeded
against both civilly and criminally. United States v.
United Mine Workers, 330 U.S. 258, 299 (1947).
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to the attention of the court,8 and the witness may be
confined until he testifies.g The witness is said, in an

oft-quoted phrase, to carry "the keys of the [prison] in

10

[his] own pocket." The confinement cannot extend beyond

the life of the grand jury although the sentence can be
continued or reimposed if the witness adheres to his refusal

to testify before a successor grand jury.ll

8 4 I3

The usual procedure is set out in In re Hitson, 177 F.
Supp. 834, 837 (N.D. Cal. 1959), rev'd on other grounds,
283 F.2d 355 (9th Cir. 1960):

A legally constituted grand jury must call the
witness and place him under oath. The witness must
refuse to answer a pertinent guestion on the grounds
that the answer would tend to incriminate him under
some federal law. The grand jury, prosecuting
official, and witness must then come before the
court in open session where the foreman must inform
the court of the matter and ask its advice. The
court then hears the question and makes certain
that the witness understands it. If the gquestion
does not on its face disclose that the answer would
tend to incriminate the witness, he must be given
opportunity to be heard and introduce any relevant
evidence; if the court is satisfied that an answer
would not tend to incriminate it must direct the
witness to return to the grand jury room and answer
the guestion. Should the witness continue to refuse,
such fact is reported to the court in open session,
with the grand jury and court again listening to the
guestion. The question is again put to the witness
and if he still refuses to answer he has committed
a contempt.

i
McCrone v. United States, 307 U.S. 61 (1939). Under civil contempt, the
court may also order the payment of damages caused by a violation of a
iour% order or decree. McComb v. Jacksonville Paper Co., 336 U.S. 176,
93 (1949).

105 re Nevitt, 117 F. 448, 461 (Sth Cir. 1902).

11

Shillitani v. United States, 384 U.S. 364 (1966).
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19 Under criminal contempt, the witness, after a
hearing,12 may be fined or imprisoned, not to compel
compliance but rather to vindicate the court's'authority.13
In general, a jury trial is required if the sentence to be
imposed exceeds six monthé.14 The precise procedure is
governed by the Federal Rules of Criminal Procedure, Rule

42,13

Thus, the nature of the sanction to be imposed, as
opposed to the nature of the act itself, determines whether
the act constitutes a civil or a criminal contempt.

§10 While criminal contempt is punitive in nature and
cannot be purged by any éct of the contemnor, civil contempt
ig conditional in nature and terminable if the contemnor
purges himself by compliance with the court's order.16

Logically, criminal contempt is essentially reserved for

willful contumacy and not good faith disagreement.l7 Even

Y24ayris v. United States, 382 U.S. 162 (1965), Taylor
v. Hayes, 418 U.S. 488 (1974).

13Gompersv. Bucks Stove and Range Co., 221 U.S. 418,

441 (1911); Lamb v. Cramer, 285 U.S. 217 (1932).

14See Codispoti v. Pennsylvania, 418 U.S. 506 (1974).

15Sentencing for contempt lies within the sound discre-
tion of the trial judge, United States v. Seavers, 472
F.2d 607 (6th Cir. 1973).

8skinner v. White, 505 F.2d 685 (5th Cir. 1974); United
States v. Greyhound Corp., 363 F. Supp. 525 (N.D. Ill.
1973), aff'd, 508 F.2d 529 (7th Cir. 1974). 1In addition,
criminal contempt, but not civil contempt, is subject to
the pardoning power. Ex parte Grossman, 267 U.S. 87,
119-20 (1925).

17Floersheim v. Engman, 494 ¥.24 949 (D.C. Cir. 1973).
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when the contempt is characterized by the court as criminal,
however, if the court conditions release from custody on
the contemnor's willingness to testify, the contempt is
civil18 and confinement must end when the grand jury
dissolves,19 or possibly when the confinement loses its
coexrcive impact.20 The Supreme Court has said that the
trial judge should first consider the feasibility of
coercing testimony through the imposition of civil contempt
before resorting to criminal contempt.21 Additionally,
three circuits have held that a valid civil contempt
sentence operates to interrupt a criminal sentence then
being served by the contemnor‘,22 reasoning that such is the
only method of bringing civil contempt's coercive power to
bear on an incarcerated witness.

111 As a rule, the order of a court must be obeyed on pain
of contempt, even if the order is ultimately ruled in-

correctl23 If the contempt is clear, no bail is allowed

185hi11itani v. United States, 384 U.S. 364 (1966).

Id.

20See discussion in text at {19 infra.

2lonillitani v. United States, 384 U.S. 364, 371 note 9 (1966).

The First Circuit has interpreted this suggestion to be mainly a dis-
cretionary matter, so that if the judge does impose a criminal sanction
for the contempt, the appellate court will be loathe to recharacterize
it as civil, Baker v. Eisenstadt, 456 F.2d 382 (lst Cir.), cert.
denied, 409 U.S. 846 (1972).

22yartin v. United States, 517 F.2d 906 (8th Cir..1975);

In re Liddy, 506 F.2d 1293 (D.C. Cir. 1974); Anglin v. Johnson,
504 F.2d 1165 (7th Cir. 1974), cert. denied, 420 U.S. 962
(1975) .

23Maness v. Meyers, 419 U.S. 449, 458-59 (1975).
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when an appeal is taken.24

C. Distinguishing Direct from Indirect Contempt

112 Direct contempts are those committed in the actual

25 or so near to the court

physical presénce of the court
as to interfere with or interrupt its orderiy course of
procedure. Traditionally, such contempts are punished in

a summary manner.26 Indirect contempts are those committéd
outside the presence of the court which tend by their
operation to interfere with the orderly administration of
justice. Since the behavior constituting indirect' contempt: .
occurs beyond the sight and hearing of the court, a hearing

of some typez7 is required to inform the court of the facts

constituting the alleged contempt. Consequently, with

2428 U.5.C. §1826(b) (1970) (no bail if frivolous or for
delay); see United States v. Coplon, 339 F.2d 192 (6th
Cir. 1964). When an appeal of a civil contempt is taken,
the Federal Rules of Civil Procedure control, McCrone v.
United States, 307 U.S. 61, 64 (1939).

S4ve v. United States, 313 U.S. 33 (1941). Even when

it ocecurs in the presence of the court, the contempt must
be open. Compare Ex parte Terry, 128 U.S. 289 (1888)
(assault of court officer in court upheld) with Cooke

v. United States, 267 U.S. 517, 534-35.(1925) (letter sub-
mitted in court remanded).

2615 re Michael, 326 U.S. 224 (1945); In re Murchison,
345 U.8. 133 (1985).

27The constitutional "non-crimes" of civil and criminal
contempt are tested by standards of due process, rather
than under specific strictures of particular amendments,
United States v. Bukowski, 435 F.2d 1094 (7th Cir. 1970),
cert. denied, 401 U.S. 911 (1971).
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criminal contempt there must be a formal hearing.2
913 A contempt before a ¢rand jury is considered an indi-
rect contempt; it cannot be summavily punished without some

sort of a hearing.29

D. Summary of Procedural Settings of Contempt

114 The four situations in which contempt is committed,
relevant to this discussion, may be generally described
as follows:

115 a. Direct civil contempt: A refusal to testify
before a judge (direct contempt), which he punishes
conditionally (civil contempt) . does not entitle the
contemnor to a formal hearing before punishment or to a jury
trial, but puni;hment extends only for the life of the
proceeding, or eighteen months, whichever is less.

116 b. Indirect civil contempt: A refusal to testify
before a grand jury (indirect contempt), which the judge
punishes conditionally (civil contempt), does not entitle
the contemnor to a formal hearing before punishment or to
a jury trial, but punishment extends only for the life of
the grand jury, or eighteen months, whichever is less.
117 c. Direct criminal contempt: A refusal to testify
before a judge (direct contempt), which he immediately

punishés unconditionally (criminal contempt) does not

28Groppi v. Leslie, 404 U.S. 496 (1972); In re Oliver,

333 U.S. 257 (1948); United States v. Peterson, 456 F.2d
1135 (10th Cir. 1972); United States v. Marshall, 451 F.2d
372 (9th Cir. 1971); United States v. Willett, 432 F.2d
202 (4th Cir. 1970).

29Harris V. United States, 382 U.S. 162 (1965), overruling,
Brown v. United States, 359 U.S. 41 (1959).
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entitle the contemnor to a formal hearing before punishment,
but does entitle him to a jury trial if the sentence
imposed by the judge is more than six months.

118 d. Indirect criminal contempt: A refusal to testify
before a grand jury (indirect contempt), which the judge
punishes’unconditioﬁally (criminal contempt) entitles the
contemnor to a formal hearing before punishment, and to a
jﬁry trial if the sentence imposed is for more than six
months. The trial may be required to be held before a

different judge.

2. Federal Civil Contempt

419 Where contempt consists of a witness's refusal to

30

obey a court order to testify at any stage in the

proceedings{,ﬁhe witness may be cohfined until he complies.31
This is trueiéf both direct (in the preéence of the court)
and indirect (outside the presence of the court, e.g. before
a grand jury) contempts. Title 28 U.S.C. §1826(1970)
provides:
(a) Whenever a witness in any proceeding before
or ancillary to any court or grand jury of the United

States refuses without just cause shown to comply with
an order of the court to testify or provide other

305ee Federal Rules of Civil Procedure, Rule 37(b) (failure to camply
with a discovery order as contempt) and Rule 45(f) (failure to obey a
subpoena as contempt). The grand jury is essentially an agency of
the court; it is the court's process which summons witnesses to at-
tend, and it is the court which must campel the witness to testify,
United States v. Stevens, 510 F.2d 1101 (5th Cir.), rehearing denied,
512 F.2d 1406 (1975).

3118 U.S.C. §401 (1966) and see McCrone v. United States, 307 U.S. 61
(1939). United States v. First National Bank, 18 Crim. L. Rptr. 2454
(3d Cix. 1976) (witness in administrative summons enforcement proceeding
not subject to contempt for refusing to answer questions beyond the
scope of the proceeding).
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information, including any book, paper, document,
record, recording or other material, the court
upon such refusal, or when such refusal is duly
brought to its attention, may summarily order
his confinement at a suitable place until such
time as the witness is willing to give such
testimony or provide such information. No
period of such confinement shall exceed the

life of--- '

(1) the court proceeding, or

(2) the term of the grand jury, including
extensions, before which such refusal to comply
with the court order occurred, but in no
event shall such confinement exceed eighteen
months.

(b) Wo person confined pursuant to subsection
(a) of this section shall be admitted to bail
pending the determination of an appeal taken
by him fixrom the ordexr for his confinement if
it appears that the appeal is frivolous or
taken for delay. Any appeal from an order
of confinement under this section shall
be disposed of as soon as practicable, but
not later than thirty days from the filing
of such appeal. '

The conditional nature of the imprisonment justifiés
holding civil contempt proceedings absent the safeguards
of indictment and jury trial, provided that basic

due process requirements are met.32 A violation of the
court's order need nét be found intentional for the

party to be guilty of civil contempt.33 The

321h re Long Visitor, 523 F.2d 443, 448 (8th Cir. 1975),
the court there citing Shillitani v. United States, 384 U.S.
364, 368 (1965). See also Stewart v. United States, 440
F.2d 954 (9th Cir. 1971), aff'd sub nom. Kastigar .v. United
States, 406 U.S. 441, rehearing denied, 408 U.S. 931 (1972).

33N.L.R.B. v. Local 282 Teamsters, 428 F.2d 994 (24 Cir.

1970); United States v. Greyhound Corp., 363 F. Supp. 525,

aff'd, 508 F.2d 529 (7th Cir. 1973). Fear of gangland

reprisal does not make a failure to comply any less

voluntary. See Piemonte v. United States, 367 U.S. 556,
?59, ?61 (1961); Reina v. United States, 364 U.S. 507
1960). ”
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contemnor remains imprisoned only until he complies

with the court's order, or until the proceeding (by
grand jury) before which he refused to testify is

over, or eighteen months, whichever occurs sooner.

420 The Supreme Court héé said, however, that sentences
of imprisonment for civil contempt may be continued or
reimposed if the witness adheres to his refusal to

testify before a successor grand jury.,35 The possibility

‘that a witness may be imprisoned indefinitely again and

again for eighteen month periods for civil contempt poses
problems. Obviously, due process considerations arise.
Since the purpose of the civil contempt sanctions is to
coerce testimony, it can be arguéd that incarceration for
too great a period of time, for a continuing, stubborn
refusal to testify, eventually loses any coercive

impact for the Qitness and so should be terminated to
avoid becoming punitive.

Y21 In affirming the validity of a judgment for

civil contempt, Judge Friendly, speaking for the Second ‘
Circuit, addressed the appellant's argument that his

non-compliance with the court's order left him vulnerable

3%shillitani v. United States, 384 U.S. 364 (1966). But

if a grand jury witness shows that the interrogation which
he refused to answer was based on illegal interception of
the witness's communications, he need not testify and may
not be found in contempt for his refusal, Gelbard v. United
States, 408 U.S. 41 (1972).

33shillitapi v. United States, 384 U.S. 364, 371 note 8
(1966). Tustice Fortas, in dissents to Gilbert v. California,
388 U.Ss. 263, 291 (1967) and United States v. Wade, 388

U.5. 218, 260 (1967), suggested that the majority meant that

- a non-complying accused could be held "indefinitely."
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to indefinite incarceration.36 The court stated that:

[elven though evidence is not within a
testimonial privilege, the due process
clause protects against the use of
excessive means to obtain it. While
exemplars of Devlin's handwriting may
be important to the Government, they
can hardly be essential. . . ;citations
omitted and emphasis added) . 3

9122 A due process defense to indefinite imprisonment

for civil contempt, therefore, may arise where the evidence

sought by the relevant court order is not "essential."
Judge Friendly went on the say that it would be
sufficient in such cases for the government to rely,
at trial, on the strong inference to be drawn from the
witness's continued refusal to comply with the order.
In any event, in that case, the sentence actually
imposed for the contempt was "relatively'mild,"38

since the grand jury expired about thirty days later.
The defense of dué‘process can be raised by a contemnor,
based on this dictum, probably only when the evidence he
is asked to produce is not "essential" and his sentence
wés not “"relatively mild."

423 In a recent state case39 where the evidence which
the contemnor was agked to produce was "essential,"

five years imprisonment of the seventy-three year

36ynited States v. Doe, 405 F.2d 436, 438 (2d/ Cir. 1968).
3714, at 438,
*814. at 439.

3catena v. Seidl, 68 N.J. 224, 343 A.2d 744 (1975).
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old witness was held to h.ave lost its “coercive impact" and to have no
legal justification for its continuance. The court considered as
relevant the factors of the age of the witness, his failing health, and
his continued "obstinancy." While each case must be decided on its own
merit, said the court, sufficient evidence was presented in that case to
meet the standard that there existed "no substantial likelinood" that
continued confinement would cause the witness to change his mind and
testify. The court cited one of its prior decisions40 for the proposition
that "[olnce it appears that the commitment has lost its coercive power,
the legal justification for it ends and further confinement cannot be
tolerated." There the court based its reasoning on a statement in the

United States Supreme Court case of Shillitani v. United Sta‘.tes41 that

"[t]he justification for coercive imprisonment, as applied to civil
contempt, depends upon the ability of the contemnor to coamply with the
court's order" (emphasis added by Supreme Court of New Jersey). The
New Jersey Court then interpreted this to mean that when the contenmor
is adamant, "continued imprisonment may reach a point where it be~-
comes more punitive than coercive and thereby defeats the purpose

42

of the commitment." Although it is unclear whéther the

4OCataana v. Seidl, 65 N.J. 257, 262, 321 A.2d 225, 228 (1974).

41384 y.s. 364, 371 (1966).

4265 N.J. 257, 262, 321 A.2d 225, 228 (1974). But see Gruner v. Superior
Court. 19 Crim. L. Rotr. 4170 (1976). Applicants sought a stay of a
civil contempt sentence, asserting that they were entitled to a hearing
to determine whether or not the comitment for contempt had a reasonable
prospect of accamplishing its purpose. Justice Rehnquist, issuing the
opinion in his capacity as Circuit Justice for the 9th Circuit, denied
the stay, stating, "None of our cases supports the existence of any such
requirement, and applicants' position seems to boil down to a contention
that if they but assure the court of their camplete reca’csitrance the
court' is powerless to commit them for contempt." None of the special
circumstances in Catena v. Seidl were present in this case.
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United States Supreme Court intended such an

interpretation of its words, the argument has been
forcefully made and has been accepted by one court.
Thus, a new limitation on a court's civil contempt

power may'be on the horizon.

3. Federal Criminal Contempt

A. ggnerally

424 Criminal contempt is punitive in nature and is

43

punishable by fine or imprisonment or both. It is

intended to serve the interests of the court and society
by punishing a witness for deiiberate violation of the )
court's order, and by deterring future violations in much
the same way that other criminal penalties are intended

to deter violations of the criminal law. The courts

have recognized the similarities between criminal contempt
and other forms of criminal sanctions in their effect on

the witness. 'Subject'to a very limited exception, therefore,
most constitutional safeguards that protect a criminal
defendant also apply to criminal contempt proceedings.

125 One charged with criminal contempt is presumed
innocent until proven guilty beyond a reasonable doubt,

and he cannot be compelled to testify against himself..44

: i , 45
He must be found to have possessed wrongful intent,

*3p1com v. Tllirois, 391 U.S. 194 (1968).

4Gompers v. Buck Stove and Range Co., 221 U.S. 418 (1911).

455nited States v. Seale, 461 F.2d 345 (7th Cir. 1972);
In re Brown, 454 F.2d 999 (D.C. Cir. 1971). S
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and is entitled to a hearing on the issue46 where he

has a right to assistance of counsel and the right to call

witnesses to give testimony, relevant either to the

issue of complete exculpation or to extenuation of the

offense and in mitigation of the penalty to be imposed.47

If the penalty to be imposed exceeds six months, the

48

witness must be afforded a jury trial. Evidence

seized in violation of the Fourth or Fourteenth

Amendments is subject to the exclusionary rule of

49 50

Mapp v. Ohio in criminal contempt proceedings.

A criminal contempt proceeding, however, need not

be initiated by an indictment, no matter what the

sentence is to be.51

46Harris v. United States, 382 U.S. 162 (1965).

4Toooke v. United States, 267 U.S. 517 (1925).

48Codispoti v. Pennsylvania, 418 U.S. 506 (1974). For
purposes of the "six month" rule, the Court said that

in the case of post-verdict adjudications of various acts
of contempt committed during a proceeding, a jury trial
is required if the sentences imposed aggregate more than
six months, even though no sentence for more than six
months was imposed for any one act of contempt. Further,
in the companion case of Taylor v. Hayes, 418 U.S. 488
(1974), the Supreme Court held that a sentence of longer
than six months could be reduced to satisfy this rule and
thereby no retrial with jury was necessary. As to other
penalties the Court, in Frank v. United States, 395 U.S.
147 (1969) held that a penalty of probation for up to
five years would not entitle the contemnor to a jury

trial.

49367 U.s. 643 (1961).

Sonykg v, Tavlor Implement Manufacturing Co., 391 U.S.
216 (1968).

51

In re Dellinger, 461 F.2d 389 (7th Cir. 1972); Mitchell v.
Fiore, 470 F.2d 1149 (24 Cir. 1972), cert. denied, 411 U.S.
938 (1973); United States v. Bukowski, 435 F.2d4 1094 (7th

Cir. 1970), cert. denied, 401 U.S. 911 (1971); and see Green

v. United States, 356 U.S. 165, 183-85 (1958).
G.21




126 A good faith reliance on one's Fifth Amendment
privilege, even when granted immunity, is not a

defense to criminal contempt when one has been

unequivocally ordered by the judge to answer.52 In

addition, the invalidity of a court order is not a

defense in a criminal contempt proceeding alleging

disobedience of that order.53

4§27 The procedure for criminal contempt is governed
by Rule 42 of the Federal Rules of Criminal Procedure,

which reads as follows:

(a) Summary Disposition. A criminal contempt
may be punished summarily if the judge certifies
that he saw or heard the conduct constituting
the contempt and that it was committed in the
actual presence of the court. The order of
contempt shall recite the facts and shall be
signed by the judge and entered of record.

(b) Disposition Upon Notice and Hearing.
A criminal contempt except as provided in
subdivision (a) of this rule shall be
prosecuted on notice. The notice shall
state the time and place of hearing,
allowing a reasonable time for the
preparation of the defense, and shall
state the essential facts constituting '
the criminal contempt charged and
describe it as such. The notice shall
be given orally by the judge in open
court in the presence of the defendant,
or, on application of the United States
attorney or of an attorney appointed by
the court for that purpose, by an order
to show cause or an order of arrest. The
defendant is entitled to a trial by jury
in any case in which an Act of Congress so
provides., He is entitled to admission
to bail as provided in these rules. 'If the
contempt involves disrespect to or criticism
of a judge, that judge is disqualified from

>2United States v. Leyva, 513 F.2d 774 (5th Cir. 1975).

53ynited States v. Sealé, 461 F.2d 345 (7th Cir. 1972);
and see Maness v. Meyers, 419 U.S. 449 (1975).




B

presiding at the trial or hearing except with
the defendant's consent. Upon a verdict or
finding of guilt the court shall enter an
order fixing the punishment. 54

B. Conduct Constituting Contempt

128 Under Rule 17(g) of the Federal Rules of Criminal
Procedure55 failure to obey a subpoena "w;thout
adequate excuse"” is behavior constituting contempt of
court. Proceedings may be conducted under Rule 17(g) .
as well as under Rule 42.56
429 In general, the "misbehavior" necessary to support

a contempt conviction is conduct "inappropriate to

the particular role of the actor, be he judge, juror,

57

party, witness, counsel or spectator." There must

be an "intent to obstruct," which entails an intentional
act done by one "who knows or should reasonably be

aware that his conduct is wrongful."58

54“Summary“ as used in Rule 42(a), refers to dispensing
with formality, Sacher v. United States, 343 U.S. 1,
rehearing denied, 343 U.S. 931 (1952).

35 (g) Contempt. Failure by any person without

adequate excuse to obey a subpoena served

upon him may be deemed a contempt of the

court from which the subposna issued or of

the court for the district in which it issued
if it was issued by a United States magistrate.

AY
i

56Nilva v. United States, 352 U.S. 385, 395; rehearing

denied, 353 U.S. 931 (1957). Refusing to testify before
a grand jury after a grant of immunity is criminal
conitempt., United States v. DiMauro, 441 F.2d4 428 (8th
Cir. 1971).

57

5814. at 368.
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130 In contrast to the standards of Rule 42(b),

contemptuous conduct which may be summarily punished

under Ruie 42 (a) must not only be committed directly

under the eye of the court, but must also threaten

the orderly procedure of the court.59 Thus,

whether for disorderlbeehaviorso or for refusal to

obey an order of the court, for purposes of Rule 42

a distinction is drawn between contempt at trial and

contempt before a grand jury. To be punishable

summarily under Rule 42(a), the contempt must be an in-

tentional obstruction of trial court proceedings that
'disrupts the progress of a trial and hence the orderly

administration of justice.ezL Any other conduct

constituting contempt must be punished upon notice

and hearing as. provided in Rule 42(b).

C. Double Jeopardy Considerations

431 Since civil and criminal sanctions for contempt

591n re Little, 404 U.S. 553 (1972); Jessup v. Clark, 490
F.2d 1068 (3d:Cir. 1973); United States v. Marra, 482
F.24 1196 (24 Cir. 1973); United States v. Pace, 371 F.2d
810 (24 Cir. 1967).

60Many types of conduct can constitute criminal contempt:
(insulting the judge so as to disrupt the proceedings)
United States v. Seale, 461 F.2d 345 (7th Cir. 1972);
(failure to produce records under subpoena) James v. United
States, 275 F.2d 332 (8th Cir. 1960), cert. denied, 362
U.5. 989 (1960); (bribing of jurors) Hawkins v. United
States, 190 F.2d 782 (4th Cir. 1951) (bribing of witness)
Ex parte Savin, 131'U.S. 267 (1889); (perjury, if shown
that the purpose of the perjury is to obstruct justice)
United States v. Brown, 116 F.2d 445 (7th Cir. 1940).

6lunited States v. Wilson, 421 U.S. 309, 314-16 (1975).




serve distinct purposes, the one coercive, the other
punitive, that the same act may give rise to those
distinct sanctions presents no double jeopardy

62

problem. But the rule against double jeopardy does

63

apply to criminal contempt proceedings, so that a

contemnor could not be found in criminal contempt
twice for the same act.64 .
132 A witness who is punished for criminal contempt
for an act which is a crime under other statutes,
however, may also be prosecuted for that criminal act.65
For example, when a defendant, during his trial for robbery,
threw a water pitcher at the prosecutor, the defendant
could be summarily punished for criminal contempt, as

well as prosecuted for assault with a dangerous weapon

and assault on a federal officer in the performance of

his official duties, as a result of the same act.66

62yates v. United States, 355 U.S. 66 (1957); and see
United States v. Hawkins, 501 F.2d4 1028 (9th Cir.), cert.
denied, 419 U.5. 1079 (1974).

63United States v. United Mine Workers, 330 U.S.
258 (1947).

64Baker v. Eisenstadt, 456 F.2d 382 (lst Cir.), cert. denied,
409 U.S. 846 (1972). A witness who responded that she would
not, no matter how many times asked, identify any person as a
Communist was guilty of only one contempt, despite her refusals
to answer numerous subsequent questions also relating to
whether persons were Communist party members, Yates v.

United States, 355 U.S. 66 (1957).

65United States v. Mirra, 220 F. Supp. 361 (S.D. N.Y.
1963).

66United States v. Rollierson, 449 F.24 1000 (p.C. Cir.
1971).
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D. Federal Criminal Contempt: Disposition on Notice and

Hearing

133 In all situations where there is a criminal

contempt, except in the limited class of cases to which
Rule 42(a) applies, the contemnor is entitled to notice
and an opportunity to be heard on the charge of

£
criminal contempt. In In re Oliver07

(1947) the Supreme
Court said: .

If some essential elements of the offense are
not personally observed by the judge, so that
he must depend upon statements made by others
for his knowledge about these essential

elements, due process requires . . . that
the accused be accorded notice and a
fair hearing . . . . 68

Ih any case where it is not clear that the judge was
personally aware of the contemptuous action when it
occurred, the accused must be pfovided the procedural
safeguards set out in Rule 42(b).69 A refusal to
testify before a grand jury, therefore, even where the
questions are restated by the judge and the witness still

refuses to answer, must be punished pursuant to Rule

42(b).70 Further, even when the contempt was committed

67333 y.s. 257 (1948).

681d. at 275-76. Recently, the Ninth Circuit has interpreted
Rule 42(b) as applicable to a grand jury witness cited

for civil contempt for refusal to testify. The court said

a proceeding in contempt to compel a grand jury witness to
testify is "civil enough" that the witness is not

entitled to a jury trial, but "criminal enough" that

notice and hearing are mandated, United States v. Alter,

482 F.2d4 1016, 1023 (9th Cir. 1973). This holding has

not yet been followed; if followed it will drastically
change the law of civil contempt.

69Johnson v. Mississippi, 403 U.S. 212 (1971).

70ynited States v. Wilson, 421 U.S. 309, 318 (1975).
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at a trial in the presence of the judge, if the

judge waits until after trial to adjudge the contemnor
guilty of contempt and sentence him, reasonable notice
of the specific charges and an opportunity to be

heard must be provided.7l What constitutes sufficient
notice and time to prepare to be heard is in the

discretion of the judge.72

71Taylor v. Hayes, 418 U.S. 488, 497-498 (1974). The Court said:

We are not concerned here with the trial judge's power,
for the purpose of maintaining order in the courtroam, to
punish summarily and without notice or hearing contemptuous
conduct cammitted in his presence and observed by him. Ex
parte Terry, 128 U.S. 289, 9 S. Ct. 77, 32 L.Ed. 405 (1888).
The usual justification of necessity, see Offutt v. United
States, 348 U.S. 11, 14, 75 S. Ct. 11, 13, 99 L.E4. 1l )
(1954) , is not nearly so cogent when final adjudication and
sentence are postponed until after trial. Our decisions es-
tablish that summary punishment need not always be imposed
during trial if it is to be permitted at all. In proper cir-
cumstances, particularly where the offender is a lawyer repre-
senting a client on trial, it may be postponed until the
conclusion of the proceedings. Sacher v. United States, 343
U.S. 1, 72 S. Ct. 451, 96 L.EA. 717 (1952); cf. Mayberry v.
Pemnsylvania, 400 U.S. 455, 463, 91 S. Ct. 499, 504, 27 L.Ed.
2d 532 (1971). But Sacher noted that "[s]ummary punishment
always, and rightly, is regarded with disfavor . . . ." 343
U.S. at 8, 72 8. Ct., at 454. . . .

On the other hand, where convictions and punishment
are delayed, "it is much more difficult to argue that. action
without notice or hearing of any kind &s necessary to preserve
order and enable [the court] to proceed with its business."

See also Paul v. Pleasants, 21 Crim. L. Rotr. 2012 (4th Cir. 1977)
(postponing the hearings held on appellant's contempt citation until
the conclusion of the trial coupled with notification of the charges
against him and the dual opportunity given appellant to speak in his
own behalf satisfied due process).

"2ynited States v. Hawkins, 501 F.2d 1029 (9th Cir. 1974), cert. denied,
419 U.S. 1079 (1974). There the defendant was one day ordered to pro-
vide exemplars of his signature, he refused, was given one day to recon-
sider, and was then found in contempt. This was found to be a reasonable
time to prepare a defense.




E. Federal Criminal Contempt: Summary Disposition

134 Where a contempt is committed in the actual

presence of the court at trial, and where immediate

corrective steps are needed to restore order or

halt an obstruction of the administration of justice,

the contempt may be punished summarily under Rule 42(a).73

'With summary procedure no formal hearing is necessary:
"[alll tﬁat is necessary is that the judge certify that
he 'saw or heard the conduct constituting the contempt
and that it was committed in tﬁe actual presence of the

court'."74

A fair reading of the most recent relevant
Supreme Court case suégests that, in general, proper
summary disposition for criminal contempt requires that
there be:

1. a face to face

2. unjustified refusal to comply with the court's

order,

3. which constitutes an affront to the court,

4. disrupting and frustrating an ongoing trial,

5. which is immediately75 cited by the judge

as contempt and immediately punished.

73United States v. Wilson, 421 U.S. 309 (1975); Harris

v. United States, 382 U.S. 162 (1965).

t

7?United States v. Wilson, 421 U.3. 309, 315' (1975).

75Even if the procedure of Rule 42(a) were otherwise
applicable, if the judge waits until the end of the
trial to find the contemnor guilty of contempt and
impose sentence for acts of contempt committed during
the trial, that delay necessitates following the pro-
cedure of Rule 42(b), i.e. allowing notice and a
hearing, Taylor v. Hayes, 418 U.S. 488 (1974).




F. Disqualification of the Judge

35 Although, generally, a judge before whom a contempt
is committed will preside at the hearing on contempt,

and may preside at the contempt trial,76 due process

77

may require otherwise under some circumstances. The

most recent decision in which the Supreme Court addressed

this issue was the 1974 case of Taylor v. Hayes,78 In

repudiating the former test of whether the contemptuous
conduct is a "personal attack" on the trial judge, the

Court said:

« o+ o« [b]lut contemptuous conduct though short
of personal attack, may still provoke a trial
judge and so embroil him in controversy that
he cannot 'hold the balance nice, clear,

and true between the state and the accused . . .
« « o In making this ultimate judgement, the
inquiry must be not only whether there was
actual bias on [the judge's] part, but also
whether there was 'such a likelihood of bias
or an appearance of bias that the judge was
unable to hold the balance between vindicating
the interests of the court and the interests
of the accused' . . . . From our own reading
of the record, we have concluded that 'marked
personal feelings were present on both sides’
and that the marks of 'unseeming conduct
[had] left personal stings' . . . . A fellow
judge should have been substituted for the
purpose of finally disposing of the charges
of contempt made by [the judge] against
petitioner. 79 '

In that case, the contempt proceeding had been a Rule 42(a)
summary proceeding. The Court distinguished the requirements

for a different judge in a Rule 42(b) context.

76Sacher v. United States, 343 U.S. 1 (1952).

77Mayberry v. Pennsylvania, 400 U.S. 455 (1971).
78418 v.s. 488.
79

1d. at 501, 503.
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[The judge] relies on Ungar v. Sarafite,

[376 U.S. 575 (1964)] but we were impressed
there with the fact that the judge 'did not
purport to proceed summarily during ox at

the conclusion of the trial, but gave

notice and afforded an opportunity for

a hearing which was conducted dispassionately
and with a decorum befitting a judicial
proceeding.' 80

On an appeal from a summary contempt conviction undex
Rule 42(a), therefore, the reviewing court will more
easily find that a different judge should have
intervened than will be the case when the original

judge followed the non-summary procedure of Rule 42(b).

G. Jury Trial

136 When the punishment imposed for criminal contempt
exceeds six months, the contemnor is entitled to a

jury trial.Sl Moreover, in the absence of legislative
authorizations of serious penalties for contempt, a
court may reduce a contempt sentehce solely to meet
this requirement and thus avoid giving the accused a
jury trial.s2 When a person during the course of

a proceeding is cited for many acts of contempt the
"six mohth rule" is applied differently, depending

on whether the judge employed a summary [Rule 42(a)] or

non-summary [Rule 42(b)] procedure.

8014, at 503.

8lp10om v. Illinois, 391 U.S. 194 (1968): Baldwin v. New
York, 399 U.S. 66 (1970).

82pavlor v. Hayes, 418 U.S. 488, 497 (1974).
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137 In the 1974 case of Codispoti v. Pennsylvania,83

the petitioners, who were convicted of criminal contempt,
contended that under the Sixth Amendment they'were entitled
to a jury trial. At their trial, they had beenlsentenced
to serve six months or less for each of several individual
acts of contempt, but the total sentences aggregated to
three years and three months in one case, and two years
and eight months in the other case. The Supreme Court
said that, though there were separate criminal contempts,
since the trial judge waited until the end of the trial

to impose sentence for all of the contempts [i.e.,
proceeded under Rule 42 (b) type procedure] , due process
requires a jury trial for the contempt charges if the
aggregate sentence exceeds six months.84 In contrast,

if a contemnor is summarily tried for an act of contempt
during the proceeding [a Rﬁle 42 (a) type procedure] and
punished by a term of no more than six months, the judge
does not exhaust his power and no jury trial is required,
even when the total sentence for the contempts, each
separataly and summarily dealt with, exceeds six months.85
138  The anomalous result of a judge having the

power to impose sentehces fqr‘criminal contempt but to
deny the contemnor a jury trial merely by proceeding

summarily rather than on notice and hearing was

83418 u.s. 506.
8414. at 516.
8514. at 515.

G.31




justified to the Court:

Neither are we impressed with the contention
that today's decision will provoke trial
judges to punish summarily during trial
rather then awaiting a calmer, more

studied proceeding after trial and
deliberating 'in the cool reflection

of subsequent events' . . . Summary
convictions during trial that are
unwarranted by the facts will not be
invulnerable to appellate review. 86

In any event, the sentences imposed must bear some
reasonable relation to the nature and gravity of the

. 87
contumacious conduct.

4. Federal Perjury: Generally

a. Title 18 U.S.C. Section 1621 Compared to
Title 18 U.S.C. Section 1623

139 The general federal perjury statute is title 18
U.S.C. §1621 (1964): |

Whoever, having taken an oath before a competent
tribunal, officer, or person, in any case in which
a law of the Unit«id States authorizes an oath to
be administered, that he will testify, declare,
depose, or certify truly, or that any written
testimony, declaration, deposition, or certificate
by him subscribed, is true, willfully and contrary
to such oath states or subscribes any material
matter which he does not believe to be true,; is
guilty of perjury, and shall, except as otherwise
expressly provided by law, be fined not more than
$2,000 or imprisoned not more than five years

or both. This section is applicable whether the
statement or subscription is made within or
‘without the United States. :

Perjury or false swearing in particular proceedings

o

8614, at 517.

87.. . oy
United States v. Conole, 365 F.2d 306 (3d Cir. 1966), cert.
denied, 385 U.S. 1025 (1967).
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may also be prosecuted under other statutes.88

Y40  Alternatively, false declarations before a grand
jury or court may be prosecuted under title 18 U.S.C.
§1623 (1970):

(a) Whoever under oath in any proceeding
before or ancillary to any court or grand jury
of the United States knowingly makes any false
material declaration or makes oOr uses any other
information, including any book, paper, document,
record, recording, or other material, knowing
the same to contain false material declaration,
shall be fined not more than $10,000 or imprisoned
‘not more than five years, or both.

(b) This section is applicable whether the conduct
occurred within or without the United States.

(c) An indictment or information for violation
of this section alleging that, in any proceedings
before or ancillary to any court or grand jury
of the United States, the defendant under oath
has knowingly made two or more declarations,
which are inconsistent to the degree that one of
them is necessarily false, need not specify
which declaration ig false if-~

(1) each declaration was material to the
point in gquestion, and

(2) each declaration was made within the
period of the statute of limitations, for the
offense charged under this section.

In any prosecution under this section, the falsity
of a declaration set forth in the indictment or
information shall be established sufficient for
conviction by proof that the defendant while under
oath made irreconcilably contradictory declarations
material to the point in question in any proceeding
before or ancillary to any court or grand jury. It
shall be a defense to an indictment or information
made pursuant to the first sentence,of this subsection
that the defendant at the time he made each
declaration believed the declaration was true.

%8see, e.g., 15 U.5.C.5580b-7, 80b-9 (1940) (perjury

in matters concerning the Securities and Exchange Commission);
18 U.8.C. §2424 (1970) (perjury in Mann Act proceedings) ;

26 U.S.C. §7206 (1954) (tax matters); 18 U.S.C. §1015 (1948)
(perjury in naturalization proceedings).
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(d) Where, in the same continuous court or

grand jury proceeding in which a declaration

is made, the person making the declaration

admits such declaration to be false, such

admission shall bar prosecution under this

section if, at the time the admission is made,

the declaration has not substantially affected the

proceeding, or it has not become manifest that

such falsity has been or will be exposed.

(e) Proof beyond a reasonable doubt under

ghis section is sufficient for conviction.

It shall not be necessary that such proof

be made by any particular number of witnesses

or by documentary or other type of evidence.
141 These are the two false statement statutes of greatest
use to the prosecutor dealing with organized crime. The
differences between the statutes make them complimentary
tools, and enhance the law's effectiveness against
false testimony.?9 For example, while recantation of
the false testimony bars prosecution under section 1623
(if made before the testimony significantly affects
the tribunal and before the falsity of the testimony
becomes obvious), recantation does not affect the
offense of perjury under section 1621 (except as the
fact of recantation may bear on the issue of "willfulness®).
On the other hand, while the falsity of the testimony
must always be proved in a prosecution order gection
1621, the government need not, under section 1623, show
which of the inconsistent statements was false.

Additionaly, the so-called "two witness rgle," and its

corollary, the "direct evidence rule," impede prosecutions

89The courts have held that the passage of section 1623 as part of the
Organized Crime Control Act of 1970 was meant to supplement, rather
than supplant, section 1621; see, e.g., United Stdtes v. Kahn, 472 F.2d
272 (2d Cir.), cert. denied, 411 U.S. 982 (1973).

G.34




for perjury under section 1621. These evidentiary rules,

in contrast, are inapplicable to prosecutions for false
testimony under section 1623. The element of Tmateriality,"
of the false statement to the proceeding in which the
statement is made, is common to both statutes. The courts
have consistently applied, to section 1623, the tests

of materiality developed under section 1621. The requirement
that the statements be made under oath is, of course, also
common to both étatutes.go

142 The two statutes will be treated separately in

the remaining discussion.

5. Federal Perjury: Title 18 U.S.C. Section 1621

A. Elements
443 There are five elements of perjury: lawful oath,
proper proceedings, false swearing, willfulness, and

91 In the contexts in which perjury

materiality.
occurs relevant to this discussion, i.e., grand jury
and trial broceedings, a witness need not be given

Miranda-type warnings before his false testimony may
be used against him to prove perjury, even when the

, . . 92
proceedings have become accusatory, focusing on him.

90Any oath having a legislative basis is sufficient, Caha
v. United States, 152 U.S. 211 (1894). 8See also United
States v. Edwards, 443 F.2d 1286 (8th Cir.), cert. denied,
404 U.5. 944 (1971) (regarding oath in section 1621
prosecution); United States v. Devitt, 499 F.2d4 135

(7th Cir. 1974), cert. denied, 421 U.S..975 (1975)
(regarding cath in section 1623 prosecution).

®lynited States v. Stone, 429 F.2d 138 (24 Cir. 1970).

%20nited States v. Mandujano, 425 U.S. 564 (1976).
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'B. Intent and Falsity

144 Crucial to the crime of perjury is the witness's
belief concerning the truth of his sworn testimony;
generally, the statemehts must be proved faise, and it
must be shown that the witness did not believe his
statements’ to be true.93 "Willfulness" is a question
for the jury,94 but it may be inferred from proof of
falsity itself.95 Intent may also be proved by prior
similar acts.96

445 Since falsity of the :...tements is an essential
element of perjury, as a rule perjury cannot be based
on a reply to a question which although incomplete,
misleading, or unresponsive; is literally true or

. 9 . .
technically accurate, / even if for devious reasons

the gstatement was intentionally rnisleading,g8 or was

93ynited States v. Bronston, 453 F.2d 555 (2d Cir. 1971),
rev'd on other grounds, 409 U.S. 352 (1973); United States

v. Dowdy, 479 F.2d 213 (4th Cir.), cert. denied, 414 U.S.

866 (1973); United States v. Sweig, 441 F.2d 114 (2d Cir.),
cert. denied, 403 U.S. 932 (1971); United States v. Hagarty,
388 F.2d 713 (7th Cir. 1968); United States v. Wall, 371 F.2d
398 (6th Cir. 1967).

94United States v. Letchos, 316 F.2d 481 (7th Cir.),
cert. denied, 375 U.S. 824 (1963).

9Sunited States v. Devitt, 499 F.2d 135 (7th Cir. 1974),
cert. denied, 421 U.S. 975 (1975) (regarding oath in section
1623 prosecution); La Placa v. United States, 354 F.2d 56
(1st Cir.1965), cert. denied, 383 U.S. 927 (1966).

90ynited States v. Freedman, 445 F.2d 1220 (2d Cir. 1971).

97Bronston v. United States, 409 U.S. 352 (1973); United
States v. Franklin, 478 F.2d4 703 (5th Cir. 1973); United
States v. Cook, 489 F.2d 286 (9th Cir. 1973); United
States v. Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied,
417 U.S. 976, rehearing denied, 418 U.S. 955 (1974).

985ee United States v. Slutzky, 79 F.2d 504 (34 Cir. 1935).
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shrewdly evasive, and it intentionally conveyed false
information by implication.99 Lower courts have
held that perjury cannot be based on a nonresponsive and

therefore ambiguous statement the literal truthfulness of

which cannot ke ascertained.loo In reversing a perjury

conviction for an unresponsive, literally true, but

misleading answer by the witness, the Supreme Court

in Bronston v. United States, cbserved:

. + . the statute does not make it a criminal
act for a witness to willfully state any
material matter that implies any material
matter that he does not believe to be

true. . . . If a witness evades, it is the
lawyver's responsibility to recognize the
evasion and to bring the witness back to

the mark, to flush out the whole truth
withthe tools of adversary examination.

It is no answer to say that here the jury
found that petitioner intendéd to mislead
his examiner. A jury should not be permitted
to engage in conjecture whether an unresponsive
answer, true and complete on its face, was
intended to mislead or divert the examiner;
the state of mind of the witness is relevant
only to the extent that it bears on whether
'he does not believe [his answer] to be true.' 101

If the witness does not understand the question and
gives a nonresponsive answer, the answer cannot be

o 102 .
perjurious. Even when nonresponsive, however,

998 ronston v. United States, 409 U.S. 352 (1973).

1OOUnited States v. Esposito, 358 F. Supp., 1032 (N.D.
Ill. 1973); United States v. Cobert, 227 F. Supp. 915
(s.D. Cal. 1964). 1In Esposito, supra, the court said the
government must prove beyond a reasonable doubt that a
defendant charged with perjury both literally and as a
matter of substance lied under oath.

101409 y.s. 352, 357-60 (1973).

102, ited states v. Paolicelli, 505 F.2d 971 (4th Cir.
1977).
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if the statement is not literallyj&fue, it is

'perj'urious.lo3

C. Materiality

u46 For a false statement to be perjurious, it must

be ﬁaterial to the investigative proceeding in which it
is madeu104 The rule applied by the courts to test
whether the false testimony is "material" is whether

it has the capacity or tendency to influence the decision
of the tribunal or inquiring or investigative body, or

to impede the proceeding, with respect to matters which

105 The

the tribunal or body is competent to consider.
testimony need not be directed to the primary subject

of the investigation to be material, and the government

1035 ited States v. Nickels, 502 .F.2d 1173 (7th Cir. 1974),
cert. denied, 426 U.S. 911 (1976); United States v. Andrews,
370 F. Supp. 365 (D. Conn. 1974); United States v. Crandall,
363 F. Supp, 648 (W.D. Pa. 1973), aff'd, 493 F.24 1401

(3@ cir. 1974), cert. denied, 419 U.S. 852, aff'd, 495

F.24d 1369 (34 Cir. 1974). ‘

1O4United States v. Freedman, 445 F.2d 1220 (24 Cir. 1971);
United States v. Stone, 429 F.2d 138 (24 Cir. 1970). Lord
Coke seems to have been the originator of this requirement.

He said that, for perjury, a false statement must be

"in a matter material to the issue, or cause in guestion.

For if it be not material, then though it be false, yet

it is no perjury, because it concerneth not the point is suit,
and therefore in effect it is extrajudicial,” as quoted

in McKinney's commentary to N.Y. Penal Law §210.15 (1965).

105United States v. Saenz, 511 F.2d 766 (5th Cir.), cert. de~

nied, 423 U.S. 946 (1975); United States v. Mancuso, 485 F.2d
275 (2d Cir. 1973); United States v. Lardieri, 497 F.2d 317

. (3d Cir.), rehearing, 506 F.2d 319 (1974). Or, stated another
way, for the false statement to be "material" it must be shown
that a truthful answer would have been of sufficient probative

"importance to the inquiry that a minimum of additional, fruitful

investigation would have occurred. United States v. Freedman,
445 F.2d 1220 (24 Cir. 1971). V
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need not prove that the false testimony actually

impeded the investigation.106

107

"Materiality" is a guestion
of{law for the court, and it must be established only
in reference to the time the statement was given; sub-
seguent events (e.g., abandonment of the proceedings at
which the testimony was given) will not render testimony

"immaterial," which was "material" when.given.l08

D. Two-Witness Rule

447 Since the time of Blackstone a conviction for perjury

could not be sustained when it was based solely on the

uncorroborated testimony of only one witness.109 Generally,

1065 ted States v. Makris, 483 F.2d 1082 (5th Cir. 1973),
cert. denied, 415 U.S. 914 (1974); United States V.
Masters, 484 F.2d 1251 (10th Cir. 1973); United States V.
Lococo, 450 F.2d 1196 (9th Cir. 1971), cert. denied, 406
U.S. 945 (1972); United States v. Gremillion, 464 F.2d 901
(5th Cir.), cert. denied, 409 U.S. 1085 (1972). And see
United States v. Lee, 509 F.2d 645 (24 Cir.), stay denied,
421 U.S 927 (1975), cert. denied, 422 U.S, 1044 (1975).

107rasby v. United States, 504 F.2d 332 (8th Cir. 1974),
cert. denied, 419 U.S. 1125 (1975); United States w.
Demopoulos, 506 F.2d 1171 (7th Cir. 1974), cert. denied,
95 S. Ct. 1427 (1975); United States v. Gugliaro, 501 F.
2d 68 (2d Cir. 1974); United States v. Wesson, 478 F.2d
1180 (7th Cir. 1973); United States v. Rivera, 448 F.24
757 (7th Cir. 1971); Vitello v. United States, 425 F.24
416 (9th Cir.), cert. denied, 400 U.S. 822 (1970).

Since the issue of "materiality" of false testimony is
one to be resolved by the court, clearly evidence bearing
only on the issue of "materiality" should be heard outside
the presence of the jury, see, e.g., United States v. Alu,
246 F.2d4 29 (24 Cir. 1957); Barrell v. United States, 220
F.2d 516 (5th Cir. 1955).

lOBUnited States v. Gremillion, 464 F.2d4 901 (5th Cir.),
cert. denied, 409 U.S. 1085 (1972); United States v.
McFarland, 371 F.2d 701 (24 Cir. 1966}, cert. denied,
387 U.S. 906 (1967). ‘

10%nited States v. Wood, 39 U.S. 430 (1840). This is
because, otherwise, there would be nothing more than an
oath against an oath.
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in prosecutions under section 1621, this rule still prevails.llO

The rule, as interpreted by the courts, requires that the

element of falsity in a perjury charge be proven by the

testimony of two witnesses, or by one witness corroborated

N

by independent evidence.lll This evidentiary rule
applies onlybto the element of falsity.112

148 There are two ways to satisfy the rule. First,
if two witnesses each give testimony, as to distinct
incidents or transactions, which if believed, ;ould
prove that what the accused said under cath was false,

the rule is satisfied.ll3

Second, the two-witness rule
is satisfied by corroborative evidence of sufficient

content and quality to persuade the trier of fact that

L0y mmer v. United States, 271 U.S. 620 (1926); Weiler

v. United States, 323 U.S. 606 (1945). The rule, however,
has been held not to be constitutionally mandated, United
States v. Koonce, 485 F.2d 374 (8th Cir. 1973); United
States v. Isaacs, 493 F.24 1124 (7th Cir.), cert. denied,
417 U.S. 976 (1974).

1lynited States v. DeLeon, 474 F.2d 790 (5th Cir.),
cert. denied, 414 U.S. 853 (1973); United States v.
Freedman, 445 F.2d 1220 {(2d Cir. 1971); United States v.
Brandyberry, 438 F.2d 226 (9th Cir.), cert. denied, 404
U.S. 842 (1971); Laughlin v. United States, 385 F.2d
287 (D.C. Cir. 18%67), cert. denied, 390 U.S. 1003
(1968).

112Hammer v. United States, 271 U.S. 620 (1926). Once

the falsity of the testimony is established under this strict
requirement the witness's belief as to the falsity of

the testimony may be established by circumstantial evidence,
or by inference drawn from proven facts, United States v.
Rivera, 448 F.2d4 757 (7th Cir. 1971); United States v.

Sweig, 441 F.24 114 (24 Cir.), cert. denied, 403 U.S.

932 (1971).

1135 ited States v. Weiner, 479 F.2d 923, 928 (2d Cir.
1973). It is of no consequence whether the testimony
of the second witness is corroborative of the first
witness's story in whole, in part, or not at all.
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]
what the principal prosecution witness testified to
about the falsity of the accused's statement under

oath was correct.114

E. Direct Evidence Rule

149 When the government's evidence of falsity rests
primarily upon documentary evidence, the document in itself

constitutes sufficient "direct" evidence to support convic-

tion, and the two~witness rule is inapplicable.115

450 The trend of decisions, moreover, seems to be toward
abrogation of even the direct evidence rule. Circumstantial

evidence of falsity, if it meets standards such as

116 . 117

"sufficiently probative," "of substantial weight,"

lchhas been found sufficient. The Ninth

among others,
Circuit recently said:

The responses to the questions involved in these
counts were invariably "I don't recall" or "I

1141@. at 927, The split among the circuits as to exactly
what standard must be met by the corroborative evidence

is discussed in this case. The court there notes,
however, that in the rules' applications, the divergences
are "very few and very narrow."

155arker v. United States, 198 F.2d 932 (9th Cir. 1952);
Stassi v. United States, 401 F.2d 259 (5th Cir. 1968); vacated
and remanded on other grounds, 394 U.S. 311 (1969); Vuckson v. United States,
354 F.2d 918 (9th Cir.), cert. denied, 384 U.S. 991, rehearing denied,

385 U.S. 893 (1966). .

116411 ted states, v. Goldberg, 290 F.2d 729 (2d Cir.),
cert. denied, 368 U.S. 899 (1961).

117

United States v. Bergman, 354 F.2d 931 (2d Cir. 1966).

11850¢ United States v. Collins, 272 F.2d 650 (2d Cir.
19§9), cert. denied, 362 U.S. 911 (1960); Weinheimer v.
United States, 283 F.2d 510 (D.C. Cir. 1960), cert. denied,
364 U.S. 930 (1961); United States v. Manfredonia, 414
F.24 760 (24 Cir. 1969).
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don't know" or "I don't remember." Given answers
of this nature, it would be difficult to find

two witnesses to testify that the defendant did
know or believe or recall a matter which he said
he did not. Absent a contrary admission by the
defendant, there would be no way to get direct
evidence that the defendant did know or recall the
fact that he denied knowing or recalling under
oath. Therefore, only circumstantial evidence
can be used to establish the knowing lies of the
defendant.119

Depending upon the form of the perjurious statements at
issue, therefore, the court will demand the most trustworthy

kind of evidence possible to be obtained, but nothing more.

F. Recantation

451 In contrast to section 1623, in a prosecution under

section 1621 a witness's recantation or retraction of his

perjurious statement is no defense.120 Such willingness

to correct a false statement, however, is relevant in

showing absence of intent.121

G. Separate Perjuries and Double Punishment

152 If a witness before a grand jury tells two "separate

and distinct" lies, he may be prosecuted on a separate count

122

for each. Where a witness is asked to give answers to

119%Gcbhard v. United States, 422 F.2d 281, 287-88 (9th
cir. 1970,
u‘l ]

lonnited States v. Norris, 300 U.S. 564 (1937); United States

I

v. Kahn, 472 F.2d 272 (2d Cir.), cert. denied, 411 U.S.
982 (1973); United States v. Lococo, 450 F.2d 1196 (9th
Cir. 1971), cert. denied, 406 U.S. 945 (1972).

121United States v. Kahn, supra, note 120.

122411 ted States v. Tyrone, 451 F.2d 16 (9th Cir. 1971),
cert. denied, 405 U.S. 1075 (1972); Richards v. United
States, 408 F.2d 884 (5th Cir. 1969), cert. denied, 395
U.S. 986 (1969). ‘
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questions which are "substantially the same," however,
only one perjury count is proper.123
153 A charge of perjury is not barred merely by acquittal
in the case in which the false testimony is giQen, but the

doctrine of collateral estoppel may be applicable.124 The

test is whether a rational jury could have discredited the

defendant's allegedly false testimony anﬁ still conclude

that the government failed to prove its case.125

H. Subornation

454 Title 18 U.S.C. §1622(1948) defines the offense of
subornation of perjury:

Whoever procures another to commit any perjury
is guilty of subornation of perjury, and shall be
fined not more than $2,000 or imprisoned not more
than five years, or both.

This section includes both procuring another to commit
perjury, as defined in section 1621, but also procuring
another to make false statements before a court or grand

jury, as defined in section 1623.126 To make out a charge

123Gebhard v. United States, 422 F.2d 281 (9th Cir. 1970);
Masinia v. United States, 296 F.2d 871 (8th Cir. 1961).

l24Wheatley v. United States, 286 F.2d 519 (5th Cir.
1961); In re Bonk, 527 F.2d 120 (7th Cir. 1975).

1254nited States v. Haines, 485 F.2d 564. (7th Cir. 1973),
cert. denied, 417 U.S. 977 (1974). And see United States
v. Barnes, 386 F. Supp. 162 (E.D. Tenn. 1$73), aff'd,

506 F.2d 1400 (6th Cir.), cert. denied, 420 u.s. 1005
(1975); United States v. Gremillion, 464 F.2d 901 (5th
Cir.), cert. denied, 409 U.S. 1085 (1972); United

States v. Nash, 447 F.2d 1382 (4th Cir. 1971).

26
126ynited states v. Gross, 511 F.24 910, cert. denied, 423 U.S. 924 (1975).
Since the two-witness rule was abrogatéﬁ“fﬁ*ﬁ?ﬁgbcutlon

for false declarations before a grand jury or court by
section 1623, the rule does not apply in prosecutions
for subornation of false declarations.
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of subornation, the false statement crime of section 1623
or the perjury of section 1621 must in fact have been

committed.127

6. Federal Falsé Swearing: Title 18 U.S.C. Section 1623

A. Elements

455 Title 18 U.S.C. §1623(1970), set out earlier in 440,
makes it a crime to utter under ocath, before a court or
‘grand jury, any false material declaration, or to use other
material knowing that it contains a false material
declaration. It is sufficien£ proof to show that Ehe two
statements are irreconcilably contgadictory; the
government need not prove one of the statements false.
Subsecticn (d) provides a recantation defénse. Subsection

(e) abrogateé both the two-witness rule and the direct

127United States v. Tanner, 471 F.2d4 128 (7th Cir.),

cert. denied, 409 U.S. 949 (1972). An interesting sort

of "subornation" of perjury was at issue in the recent
Second Circuit case of U.S. ex. rel. Washington v. Vincent, 525 F.2d 262
(2d Cir.), cert. denied, 424 U.S. 934 (1975). There a prosecutor
had made a promise to a witness about getting charges
against him dropped. At trial, as the prosecutor stood
silently by, the witness falsely swore that nc deal had
been made. The court held this to be grounds for federal
habeas corpus relief, despite the failure of the defendant
and his counsel to challenge what they had reason to know
was false testimony. The court said:

The knowing use by a State prosecutor of perjured
testimony ordinarily results in a deprivation of
fundamental due process, violating the 14th
Amendment and requiring a new trial [citations
omitted]. Whether the State solicits the false
testimony or merely allows it to stand uncorrected
when it appears does not diminish the viability of
this principle; nor does the rule lose force because
the perjury reflects only upon the credibility

of the witness.
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evidence rule; proof beyond a reasonable doubt by any
type of admissible evidence is sufficient for conviction.

This statute provides an alternative type of "perjury"

128 and does not repeal the general perjury statute,

129

crime
section 1621.
56 A witness, even a potential defendant, need not be
given Miranda warnings before being asked to testify;
failure to give such warnings does not bar a prosecution fér

false declarations.130

B. Intent and Falsity

157 The statement's falsity need not be directly proven
in section 1623 prosecutions; it is sufficient that the
prosecution show t;o statements made by the witness which
dre "inconsistent to the degree that one of them is
necessarily false."

{58 Regarding intent, the jury must infer defendant's

state of mind from the things he said or did, and such an

lzggnited States v. Gross, supra, note 126.

129United States v. Kahn, 472 F.2d 272 (24 Cir.), cert.
denied, 411 U.S. 982 (1973). The abrogation of sectic:
1623 of the two-witriess rule is not unconstitutional, and
a defendant is not denied egqual protection of the laws by
being prosecuted under section 1623 rather than under
section 1621. United States v. Devitt, 499 F.2d 135 (7th
Cir. 1974), cert. denied, 421 U.S. 975 (1975); United States
v. Isaacs, 493 F.2d 1124 (7th Cir.), cert. denied, 4T7
U.S. 976 (1974). Nor is section 1623 unenforceably

vague. United States v. Lee, 509 F.2d 645 (24 Cir.), stay
denied, 421 U.S. 927, cert. denied, 422 U.S. 1044 (1975).

130United States v. Pommerening, 500 F.2d 92 (10th Cir.),
cert. denied, 419 U.S. 1088, rehearing denied, 420 U.
S. 939 (1974); United States v. Mandujano, 19 Crim. L.
Rptr. 3087 (U.S. May 19, 1976). -
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inference may come from proof of the objective falsity
itself, from proof of a motive to lie, or from other facts
tending to show that the defendant was lying.131 Vagueness
or ambigquity in the questions asked the witness is not a
defense; the possibility that the guestion has many
interpcretations is immaterial as long as the jury is
charged to determine that the question as the witness

understood it was falsely answered.l32

C. Materiality

1459 The courts have applied the same test of "materiality"
in section 1623 prosecutions as is used in secticn 1621

133 It is sufficient if the untrue

perjury prosecutions.
testimony has a natural effect or tendency to influence,
impede, or dissuade the grand jury from pursuing its

investigation.

D. Two-Witness Rule

ﬂ60‘ Section 1623(e) allows conviction upon the evidence

of a single witness.134

131ynited States v. Chapin, 515 F.2d 1274 (D.C. Cir.), cert. denied, 423 U.S.
1015 (1975). "

1321d.

133See United States v. Devitt, 485 F.2d 135 (7th Qir.

1974), cert. denied, 421 U.S. 975 (1975); United
States v. Mancuso, 485 F.2d 275 (24 Cir. 19737

134 ited States v. Isaacs, 493 F.2d 1124 (7th Cir.)

cert. denied, Kerner v. United States, 417 U.S. 976 (1974).
This is not unconstitutional. United States v. Camporeale,
515 F.24 184 (24 Cixr. 1975).




E. Direct Evidence Rule

161 Section 1623 (e) allows proof by any type of admissible

. . . . . . 135
evidence, including circumstantial evidence.

F. Recantation

4162 Section 1623(d) provides a right to a witness to
recant, and bars any perjury prosecution, if the
declaration is admitted to be false in the same continuous
proceeding and if, at the time the admission is made, the
false declaration

a. has not substantially affected the proceeding, and

b. it has not become manifest that such falsity has
been or will be exposed.

This right to recant applies both to trials and grand jury
proceedings, but in no case is the witness entitled to

be warned of his right to recant.136

7. New York Contempt: Generally

A. Distinguishing Civil and Criminal Contempts

163 As in the federal system, the New York courts have

135 ynited States v. Chapin, 515 F.2d 1274 (D.C. Cir.), cert. denied, 423 U.S. 1015
1975). For examples of the amount of evidence sufficient

to support a section 1623 conviction,United States v. Lee, 509 F.2d

645 (2d Cir.), stay denied, 421 U.S. 927 (1975), cert. denied, 422 U.S.

1044 (1975). United States v. Braasch, 505 F.2d 139 (7th

Cir. 1974), cert. denied, 421 U.S. 910 (1975); United

States v. Clizer, 464 F.2d 121 (9th Cir.), cer€. denied,

409 U.S. 1086, rehearing denied, 410 U.S. 948 (1973).

6 : : .
. United States v. Del Toro, 513 F.2d 656 {2 Cir.), cert. denied 423 U.S.826 (1975).
United States v. tugvas,y 510 F.2d 848 (2d Cir T IS757;

United States v. Lardieri, 506 F.2d 319 (34 Cir. 1974);
United States v. Gill, 490 F.2d 233 (7th Cir. 1973),
cert. denied, 417 U.S. 968 (1974).
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discretion in determining the nature of a contempt

137

adjudication; the purpose of civil contempt is to

compel compliance with the court's order, and the purpose
of criminal ‘contempt is to punish disobedience.138

164 New York's statutéry provisions for civil contempt

are found in New York Judiciary Law section 753(1962),

and New York Civil Practice Law and Rules section 2308(1965).
The statutory provisions for criminal contempt are: New

York Penal Law sections 215.50 through 215.55(1972), and

New York Judiciary Law sections 750 and 752.

B. Distinguishing Direct and Indirect Contempts

165 Direct contempts are those committed in the "immediate

view and presence of the court"; indirect contempts are

2139

those committed "out of court. Traditionally, summary

procedure is permissible when the contempt is direct.140

137Lane v. Lombardozzi, 7 App. Div.2d 48, 180 N.Y,S.2d
496 (1st Dept. 1958), aff'd, 5 N.Y.2d 1026, 158 N.E.2d
250, 185 N.Y.S.2d 550, cert. denied, 360 U.S. 930,
appeal dismissed, 361 U.S. 7, cert. denied and appeal
dismissed, 361 U.S. 10 (1959).

138ying v. Barnes, 113 N.Y. 476, 21 N.E. 182 (1889).
Regardless of whether the contempt is civil or criminal,
however, if there is a factual issue as to whether the
defendant did or did not disobey the order, he is
entitled to a hearing. Ingraham v. Maurer, 39 App.
"Div.2d 258, 324 N.Y.S.2d 19 (3d Dept. 1972).

139pe0ple v. Albany County, 147 N.Y. 290, 41 N.E. 700
(1895) .

14014, see also Douglas v. Adel, 269 N.Y. 144, 199 N.E.
35 (1935).
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The procedural distinction between direct and indirect

contempts is now statutory, and found in New York Judiciary

Law section 755(1962):

Where the offense is committed in the immediate
view and presence of the court, or of the judge or
referee, upon a trial or hearing, it may be
punished summarily. For that purpose, an order
must be made by the court, judge, or referee,
stating the facts which constitute the offense and
which bring the case within the provisions of this
section, and plainly and specifically prescribing
the punishment to be inflicted therefor. Such
order is reviewable by a proceeding under article
seventy-eight of the civil practice law and rules.

8. New York Civil Contempt

166 The New York courts have long recognized their
inherent power to commit a recalcitrant witness to jail
until he testifies as ordered. As the court in People

ex rel. Phelps v. Fancher observed:

Independent then of any statute authorizing

the court., . . to commit a witness for

refusing to answer a proper question until
answered, that court has ample power at common

law to order such a commitment. Such a proceeding
is not one to punish a party as for contempt,

but the exercise of a power necessarily conferred
to elicit truth and to administer justice. It

was not necessary to bring [the witness] before
“the court, and formally adjudge him to be guilty
of a contempt, but upon his refusal to answer the
gquestion which the court adjudged to be proper, it
might, by simple rule, have ordered him to be
confined until he should answer.14l

Great discretion is vested in the courts when punishirg for

142

a civil contempt. And, even if the court's order is

1414 Thomp. & C. 467, 471-72 (lst Dept. 1874).

142Stamen Bldg. Materials Corp. v. Gould, 79 Misc.
2d 97, 359 N.Y.S.2d 394 (Dist. Ct. Suffolk County
1574).
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erroneous, a witness is obligated to obey it (until it is

vacated or reversed) or be held in contempt.143

167 The courts' civil contempt power is now set out in New
York Judiciary Law section 753(1962). The relevant parts

are:

A. A court of record has power to punish, by
fine and imprisonment, or either, a neglect or
violation of duty, or other misconduct, by which
a right or remedy of a party to a civil action or
special proceeding, pending in the court may be
defeated, impaired, impeded, or prejudiced, in any
of the following cases:

1. An attorney, counsellor, clerk, sheriff,
coroner, or other person, in any manner duly selected
or appointed to perform a judicial or ministerial
service, for a misbehavioyr in his office or trust,
or for a wilful neglect or violation of duty
therein; or for disobedience 0f a lawful mandate
of the court, or of a judge thereof, or of an officer
auvthorized to perform the duties of such a judge. . . .

5. A person subpoenaed as a witness, for
refusing or neglecting to obey the subpoena, or to
attend, or to be sworn, or to answer as a witness.

In civil proceedings, the relevant civil contempt statute
is New York Civil Practice Law and Rules section 2308(1965),
which reads, in pertinent part, as follows:

(a) Judicial. Failure to comply with a subpoena
issued by a judge, clerk or cfficer of the court
shall be punishable as a contempt of court. . . .
A court may issue a warrant directing a sheriff
to bring the witness into court. If a person
so subpoenaed attends or is brought into court,
but refuses without reasonable cause to be
examined, or to answer a legal and pertinent
question, or to produce a book, paper or other
thing which he was directed to produce by the
subpoena, or to subscribe his deposition after
it has been correctly reduced to writing, the
court may forthwith issue a warrant directed to
the sheriff of the county where the person is,
committing him to jail, there to remain until he
submits to do the act which he was so required to

'143Marqui1es v. Marguiles, 42 App. Div.2d 517, 344 N.Y.S.
2d 482 (1lst Dept.), appeal dismissed, 33 N.Y.2d 894, 307
N.E.2d 562, 352 N.Y.s.2d 447 (1973).
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do or is discharged according to law. Such a war-
rant of commitment shall specify particularly

the cause of the commitment and, if the witness

is committed for refusing to answer a question,

the question shall be inserted in the warrant. . . .

(cj Review of proceedings. Within ninety

"days after the offender shall have been committed
to jail he shall; if not then discharged by law,

be brought, by the sheriff, or other officer, as

a matter of course personally before the court
issuing the warrant of commitment and a review of
the proceedings shall then be held to determine
whether the offender shall be discharged from
commitment. At periodic intervals of not more

than ninety days following such review, the offender,
if not then discharged by law from such commitment,
shall be brought, by the sheriff, or other
officer, personally before the court issuing the
warrant of commitment and further reviews of the
proceedings shall then be held to determine whether
he shall be discharged frcm commitment. The clerxk
of the court before which such review of the
proceedings shall be held, or the judge or justice
of such court in case there be no clerk, shall give
reasonable notice in writing of the date, time and
place of each such review to each party or his
attorney who shall have appeared of record in the
proceeding resulting in the issuance of the warrant
of commitment, at their last known address.

All of the governing detail and procedure for the contempt
punishment comes from the Judiciary Law; whether the
witness's imprisonment is governed by‘New York Civil
Practice Law and Rules section 2308 or by New York Judiciary
Law section 753, periodic review of the commitment is
assured.144
168 Whether the witness must be afforded notice and a

hearing on his alleged contempt is goverhed by New York

dudiciary Law section 755(1962), set out in {65 above.

144'I‘he 90-day period for review commences from the date
that all matters relating to the prior review were
finally submitted by counsel to the court for its
determination. People v. Rosoff, 82 Misc.2d 199, 363
N.Y.S.2d 969 (Sup. Ct. N.Y. County 1975).
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9. New York Criminal Contempt

A. Generally

169 New York's statutory scheme regarding criminal contempt
is unique. New York Judiciary Law, sections 750 through
752, delineates the power of the courts to punish for

criminal contempts. The offenses that constitute it are

listed in section 750(1966).

A. A court of record has power to punish for
a criminal contempt, a person guilty of any of
the following acts, and no others:

1. Disorderly, contemptuous, or insolent
behavior, committed during its sitting, in its
immediate view and presence, and directly tending
to interrupt its proceedings, or to impair the
respect due to its authority. . . .

3. Wilful disobedience to its lawful mandate. . . .

5. Contumacious and unlawful refusal to be
sworn as a witness; or, after being sworn to answer

any legal and proper interrogatory. . . .

C. A court not of record has only such power to
punish for a criminal contempt as is specifically
granted to it by statute and no other. :

Section 751 sets out the punishment.

1. Except as provided in subdivisions' (2), (3)
and (4), punishment for a contempt, specified in
section seven hundred and fifty, may be by fine,
not exceeding two hundred and fifty dollars, or
by imprisonment, not exceeding thirty days, in
the jail of the county where the court is 51ttlng
or both, in the discretion of the court. . .

Section 752 provides for a review of the mandate.

Where a person is committed for ¢ontempt, as
prescribed in section seven hundred'fifty-one,
+ the particular circumstances of his offense must
be set forth in the mandate of commitment. Such
‘mandate, punishing a person summarily for a contempt
committed in the immediate view and presence of
the court, is reviewable by a proceeding under
article seventy-eight of the civil practice law and

rules.

1454ew vork Judiciary Law §751 (McKinney 1975).

14 . :
6New York Judiciary Law §752 (McKinney 1975).
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470 Obviously, in the context of an organized crime
investigation, the light penalty provided for criminal
contempt renders the criminal contempt sanction relatively
ineffective. Beside criminal contempt, and the more potent
sanction of civil contempt, New York has defined the crime
of criminal contempt in the New York Penal Law. Section
215.50 provides:

A person is guilty of criminal contempt in

the second degree when he engages in any of the
following conduct:

1. Disorderly, contemptuous, or
insolent behavior, committed during the
gitting of a court, in its immediate view
and presence and directly tending to interrupt
its proceedings or to impair the respect due
to its authority; or. . . .

3., Intentional disobedience or resistance
to the lawful process or other mandate of a
court except in cases involving or growing
out of labor disputes as defined by subdivision
two of section seven hundred fifty-three-a of
the judiciary law; or

4, Contumacious and unlawful refusal to be
sworn as a witness in any court proceeding or,
after being sworn, to answer any legal and
proper interrogatory; or. . . .

* % &k %

A person is guilty of criminal contempt in the
first degree when he contumaciously and unlawfuly
refuses to be sworn as a witness before a grand
jury, or, when after having been sworn as a witness,
before a grand jury, he refuses to answer any
legal and proper interrogatory. Criminal contempt
in the first degree in a class E felony.

Section 215.51 was enacted in 1970 with the intent of in-
creasing the penaity for awitness's contumacious refusal

to testify before grand juries investigating organized

147New York Penal Law §215.50 (McKinney 1975).

0

148New York Penal Law §215.51 (McKinney 1975).
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crime. The maximum jail sentence is now four years.

Additionally, the interrelation between the two degrees
of the crime affords latitude in plea bargaining situations.
171 The question arises whether a witness may be
adjudged in criminal contempt, under the Judiciary Law, and
also be prosecuted for the crime of criminal contempt, under
the Penal Law, for a single instance of contumacious conduct.
New York Penal Law section 215.55(1965) provides:
Adjudication for criminal contempt under

subdivision A of section seven hundred fifty of

the judiciary law shall not bar a prosecution

for the crime of criminal contempt under section

215.50 based upon the same conduct but, upon

conviction thereunder, the court, in sentencing

the defendant shall take the previous punishment

into consideration.
This section, however, does not settle the question. In 1972,
the New York Court of Appeals held that, where the same
evidence proved both judiciary law criminal contempt (for
which the defendant had been punished) and the crime of
criminal contempt (with which the defendant was charged in
a later indictment), double jeopardy barred indictment for the

150

crime of criminal contempt. Recent decisions follow this

151

holding. When a strong sanction is sought, therefore,

l49§§g'Practice Commentary to New York Penal Law §215.51
(McKinney 1975). 1In organized crime investigations
immunity grants are useful. N.Y. Crim., Pro. Law §50.10
(1971) provides, therefore, that a witness possessing
immunity may nevertheless be adjudged in contempt:

for having contumaciously refused to give evidence. See
also Ruskin v. Detkén, 32 N.Y.2d4 293, 298 N.E.24 101,
344 N.Y.8.2d4 933 (1973).

150500ple v. Columbo, 31 N.Y.2d 947, 293 N.E.2d 247,
341 N.Y.S.2d 67 (1972).

15lpe0ple v. Menne, 36 N.Y.2d 930, 335 N.E.2d 848, 373
N.Y.S5.2d 541 (1975); People v. Failla, 74 Misc.2d 979, 347
N.Y.5.24 502 (Nassau County Ct. 1973).
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proceedings under the penal law crime of criminal contempt
should be begun in lieu of proceedings for judiciary law

criminal contempt.

172 In general, proof of a criminal contempt must be

152

established beyond a reasonable doubt. The statute's

listing of causes for which a person may be punished for

criminal contempt is exclusive;153

mandate must be intentional.ls4 Before a person may be

disobeying the court's

punished for criminal contempt for refusing to testify
before a grand jury, the prosecutor must show that the

evidence demanded was relevant and proper;155 the relevancy,

however, need not be conclusively established.156
4§73 In establishing the existence of intent in a prosecu-
tion for penal law criminal contempt, where the only evidence

consists of the contemnor's grand jury testimony, it is

sufficient merely to find that the contemnor's refusal to

152Yorktown Central School Dist. No. 2 v. Yorktown Con-
gress of Teachers, 42 App. Div.2d 422, 348 N.Y¥.S.2d 367 (2d
Dept. 1973); Gold v. Valentine, 35 App. Div.2d 958, 318
N.Y.S.2d 360 (2d Dept. 1970).

1535 iddon v. Briddon, 229 N.Y.452, 128 N.E. 675 (1920).

154 ector v. Allen, 281 N.Y. 251, 22 N.E.2d 360 (1939).
See People v. Renaghan, 40 App. Div.2d 150, 338 N.Y.S.2d
125 (1st Dept. 1972), aff'd, 33 N.Y.2d 991, 309 NMN.E.24
425 (1974), it was held that an essential ingredient of
criminal contempt, arising out of a refusal to answer
questions before a grand jury, is an intent to obstruct
justice. Further, the defendant is entitled to intro-
duce evidence relative to his intent and state of mind,
when he 1s prosecuted for criminal contempt.

15511 re Koota, 17 N.Y.2d 147, 216 N.E.2d 568, 269 N.Y.S.
24 393, cert. denied, 384 U.S. 1001 (1966).

156;@. It is enough if the evidence's bearing on the
subject of investigation is susceptible to intelligent
estimate or there is a justifiable suspicion of relation.
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157 It consti-

answer was the product of rational choice.
tutes no defense to a criminal contempt prosecution that the
refusal to testify was based on advice of counsel, on a
good-faith belief that the guestions were improper, or on

the failure of the prosecutor to answer defendant's inguiries

. . . 158
concerning electronic surveillance.

B. Misbehavior

174 A refusal to produce documentary evidence, when under

subpoena to produce it, is a contempt if it is shown that
' 1
the evidence is in the possession of the subpoenaed witness.*59

A witness who refuses to testify, when clearly so ordered

160

by the court, and informed of any immunity he may have

157people v. Breindel, 73 Misc.2d 734, 342 N.Y.S.2d 428
(Sup. Ct. New York County 1973), aff'd, 45 App. Div.2d
691, 356 N.Y.S.2d 626 (lst Dept.), aff'd, 35 N.Y.2d 928,
324 N.E.2d 545, 365 N.Y.S.2d 163 (1974).

lSBId. See also People v. Einhorn, 74 Misc.2d 958, rev'd,
45 App. Div.2d 75, 356 N.Y.5.2d 620 (lst Dept.), rev'd and
remitted for consideration of the facts, 35 N.Y.2d 948,
324 N.E.2d 551, 365 N.Y.S.2d 171 (1974), aff'd mem., 47
App. Div.2d 813, 368 N.Y.S.2d 804 (lst Dept. 1975).

159People v. Gold, 210 N.Y.S.2d 202 (N.Y. County Ct.
Gen. Sess. 1959).

160The mandate of the court, or district'attorney's
subpoena, must be "clear," Spector v. Allen, 281 N.Y. 251,
22 N.E.2d 360 (1939); People v. Balt, 34 App. Div.2d 932,
312 N.Y.5.2d 587 (lst Dept. 1970). There need not be formal
direction by the grand jury foreman to answer. People v.
Breindel, 45 App. Div.2d 691, 356 N.Y.S.2d 626 (lst Dept.

1973), aff'd mem., 35 N.Y.2d 928, 324 N.E.2d 545, 365
N.Y.S.2d 163 (1974).




lel

received, commits a contempt.

{175 In some circumstances, even if a witness does respond to
the questicn the response may constitute contempt. False

testimony is not punishable as civil contempt162 or as

criminal contempt.163

With respect to both civil and
criminal contempt, however, when the testimony is so plainly
inconsistent, manifestly contradictory, and conspicously

unbelievable as to make it apparent from the face of the

record itself that the witness has deliberately concealed

the truth and has given answers which are as useless as a

164

complete refusal to answer, there is contémpt. If the

witness's answers must be proven false by extrinsic evidence

165

there is no contempt. When the testimony, however, is so

161People v. Sparaco, 39 App. Div.2d 753, 332 N.Y.S5.24

3517 (2d Dept. 1972), aff'd, 32 N.Y.2d 652, 295 N.E.2d 653,
342 N.Y.S.2d 854 (1973); People v. Muiligan, 29 N.Y.2d 20,
272 N.E.2d 62, 323 N.Y.S.2d4 681 (1971); Gold v. Menna,

25 N.Y.2d 475, 255 N.E.24 235, 307 N.Y.S.2d 33 (1969);
People v. Saperstein, 2 N.Y.2d 210, 14N N.E.2d 252, 159
N.Y.S.2d4 160, cert. denied, 353 U.S. 946 (1957).

162Fromme v. Gray, 148 N.Y. 695, 43'N.E. 215
(1896) .

l63Finkel v. McCook, 247 App. Div. 57, 286 N.Y.S.
755 (lst Dept.), aff'd, 271 N.Y¥Y. 636, 3 N.E.2d 460
(1936) . ‘

l64People ex rel. Valenti v. McCloskey, 6 N.Y.2d 390,
160 N.E.2d 647, 189 N.Y.S5.2d 898 (1959)..

+

lssPeople v. Renaghan, supra note 154. As stated by the
Appellate Division in that case at 40 App. Div. 2d 150,
152, 338 N.Y.S.2d 125, 128 (lst Dept. 1972):

Unless the record, without resort of external
proof of falsity (emphasis supplied),
indisputably shows the response is false

and the clearly false testimony was given to
obstruct the investigation of the grand jury,
there is no basis for criminal contempt.

The witness may, however, be convicted of perjury.
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patently false on its face, as to be considered no testimony

at all, it is a basis for civil or criminal contempt.lsa

C. Double Jeopardy Considerations

176 As discussed above in Y71, a witness cannot be both

punished for criminal contempt and then prosecuted for the

crime of criminal contempt.167

177 Where it is clear at the outset that the witness will

not answer any question, and where all the questions relate

to a "single area of inquiry," only one contempt is committed,

no matter how many guestions are asked.168 No immunity from

later charges of contempt is conferred, however, merely

[

l‘”People ex rel. Valenti v. McCloskey, supra note
164. For examples of responses which were held to be
"no testimony at all" and, therefore, contemptuous
‘see: People v. Tanniello, 36 N.Y.2d 137, 325 N.E.2d
146, 365 N.Y.S.2d 821, cert. denied,
423 Uy.s. 831 (1975); Ruskin v. Detken, supra note
149; People v. Martin, 47 App. Div. 2d 883, 367
N.Y¥.S.2d 8 (lst Dept. 1975); People v. Tilotta,

84 Misc.2d 170, 375 N.Y.S.2d 965 (Sup. Ct.
Kings County 1875); Holtzman v. Tobin, 78 Misc.2d

8, 358 N.Y.S.2d 94 (Sup. Ct., App. T. lst Dept.
1974).

167See cases in notes 150 and 151. See also Capio v.

Justices of Supreme Court, Kings County, 41
App. Div. 24 235, 342 N.Y.S5.2d 100 (24 Dept. 1973),
aff'd, 34 N.Y.2d 603, 310 N.E.2d 547, 354 N.Y.S.2d

s,

953 (1974).

168 ople v. Chestnut, 26 N.Y.2d 481, 260 N.E.2d 501,
311 N.Y.S.2d4 853 (1970); People v. Cavalieri, 36 App.
Div. 2d 284, 320, 320 N.Y.S.2d 390 (1lst Dept.),

aff'd, 29 N.Y.2d 762, 276 N.E.2d 624, 326 N.Y.S.2d
562 (1971), cert. denied, 406 U.S. 962 (1972); Second
Additional Grand Jury of Kings County v. Cirillo,

16 App. Div. 2d 605, 230 N.Y.S5.2d 303 (24 Dept. 1962),
aff'd, 12 N.Y.2d 206, 188 N.E.2d 138, 237 N.Y.S.2d
709 (1963); People v. Epps, 32 App. Div. 24 625, 299
N.Y.S.2d 878 (lst Dept. 1969); People ex rel. Vario v.
Kreuger, 58 Misc.2d 1023, 297 N.Y.S.2d 488 (Sup. Ct.
Nassau County 1969).
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because the witness has served his term of imprisonment for

contempt; he may be recalled to testify and again be found

169 1f the witness refuses to testify to

separate guestions on separate days,170 or to questions

in contempt.

involving separate and distinct transactions,l7l separate
contempts occur.

D. Disposition on Notice and Hearing

178 A prosecution for penal law criminal contempt, being
for a crime, requires a trial, or guilty plea. Criminal
contempt under the judiciary law, however, may be punished
summarily if committed in the immediate view and presence
of the court.l72 A witness's refusal to testify before a
grand jury is not a contempt committed in the presence of

the court and, therefore, mandates notice and a hearing.l73

Further, where a court delays imposing sanctions for contempt

lsgSecond Additional Grand Jury of Kings County v.
Cirillo, 12 N.Y.2d4 206, 188 N.E.2d 138, 237 N.Y.S.
2d 709 (1963). :

l70People v. Matra, 42 App. Div. 24 865, 346 N.Y.S.2d
872 (2d Dept. 1973).

l7lPeople v, Saperstein, 1 App. Div. 24 402, 150 N.Y.S.
2d 842 (lst Dept. 1956), aff'd, 2 N.Y.2d 210, 140
N.E.2d 252, 15% N.Y.S.2d4 160, cert. denied, 353 U.S.
946 (1957); Lombardozzi, supra note 137.

172yew York Judiciary Law §755 (1962), see section
(7) (B), supra. And see Interfaith Hospital v.
People, 71 Misc.2d 910, 337 N.Y.S.2d 358 (Sup.

Ct. Queens County, Crim. T. 1972); People v. Zweig,
32 App. Div. 2d 569, 300 NM.Y.S.2d 651 (2d Dept.
1969).

173People v. Martin, supra note 166; People v.
Woodruff, 50 Misc.2d 430, 270 N.Y.S.2d 838
(Sup. Ct. Dutchess County, 1966),
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until after the proceeding in which the contempt occurred,
it may be inferred that there is no immediacy for dealing

with the contempt; notice and hearing, therefore, will be

174

required. What constitutes sufficient notice and reasonable

opportunity to defend depends on the particular circumstances

of each case.175

£. Summary Disposition

N

479 Where a witness refuses to obey a court's order (e.g.
refuses to testify before grand jury while under suvbpoena)
and is taken before the court and repeats his refusal (e.g.
again refuses to answer when asked questions by the judge)
the contempt is committed in the "immediate view and presence

of the court" and may be summarily punished.l76 But

177

immediate disposition is required. Review of the contempt

is provided for in New York Civil Practice Law and Rules

174Katz v. Murtagh, 28 N.vY.2d 234, 269 N.E.2d 816,

321 N.Y.S.2d 104 (1971).

175g0ector v. Allen, 281 N.Y. 251, 22 N.E.2d 360

(1939). And see People v. Zweig, supra note 172;
People v. Martin, supra note 166.

l76Gold v. Menna, 25 N.Y.2d 475, 255 N.E.2d 235, 307
N.Y.S.2d 33 (1969); Douglas v. Adel, 269 N.Y. 144,

199 N.E. 35 (1935); Hackley v. Kelly, 24 N.Y. 74

(1861), overruled on other grounds, People ex rel.

Lewisohn v. O'Brien, 176 N.Y. 253, 68 N.E. 353 (1903);
Waterhouse v. Celli, 71 Misc.2d 600, 336 N.Y.S.2d

960 (Sup. Ct. Monroe County 1972); People v. Knapp, 4 Misc.2d
449, 157 N.Y.S.2d 820 (N.Y. County Ct. Gen. Sess. 1956).

l77If the judge awaits completion of the proceeding

before punishing contempts, he must afford
contemnor notice and hearing. Zols v. Lakritz,
74 Misc.2d 322, 344 N.Y.S.24 626 (Sup. Ct. Queens
County 1973).




section 7801(1962).%78

P. Disqualification of the Judge

180 When the contempt, although disruptive, is not an

insulting attack upon the integrity of the judge, there is

179

no need for disqualification of the judge. Disgqualification

occurs when the contempt is "of such personal character as to

indicate virtual impossibility of detached evaluation.“180

G. Jury Trial

181 Since the maximum punishment for the crime of criminal
contempt (New York Penal Law secticns 215.50 and 215.51) is
thirty days in jail and/or $500, no jury trial is required.l81
In all other circumstances, the constitutional reguirements,

spelled out by the Supreme Court, would be followed (see

§436~38 above).

178Waterhouse v. Celli, supra note 176; Cahn v.
Vario, 32 App. Div. 2d 564, 300 N.Y.S.2d 657
(2d Dept. 1969); People v. Epps, 21 App. Div.
2d 650, 249 N.Y.S8.2d4 639 (lst Dept. 1964),
cert. denied, 379 U.S. 940, (1964), rehearing
denied, 380 U.S. 928 (1965). S

179 atz v. Murtagh, 28 N.Y.2d 234, 269 N.E.2d 816,
321 N.Y.5.2d 104 (1971).

18013, at 239, 269 N.E.2d 816, 819, 321 N.v.5.2d
1045 108,

181lpankin v. Shanker, 23 N.Y.2d 111, 242 N.E.2d 802,
295 N.Y.5.2d 625 (1368) .




10. New York Perjury

A. Generally
182 New York's statutory scheme for perjury is organized
into degrees of the crime. Perjury in the third degree,
found in New York Penal Law section 210.05(1965), covers all
forms of perjury, whether the statement is oral or written,
whether it is material or immaterial; it provides:
A person is guilty of perjury in the third
degree when he swears falsely.
Perjury in the third degree is a class A
misdemeanor.
Perjury in the second degree, New York Penal Law section
210.10(1965), applies only to written instruments; it provides:
A person is guilty of perjury in the second
degree when he swears falsely and when his
false statement is (a) made in a subscribed
written instrument for which an oath is
required by law, and (b) made with intent to
mislead a public servant in the performance of
his official functions, and (¢) material to
the action, proceeding or matter involved.

Perjury in the second degree is a class E
felony. .

The most serious crime is perjury in the first degree, New
York Penal Law section 210.15(1965), which requires materiality
and that the statement be in the form of testimony: it

provides:

A person is guilty of perjury in the
first degree when he swears Ffalsely and when
his false statement (a) consists of testimony,
and (b) is material to the action, proceeding
or matter in which it is made.

Perjury in the first degree is a class D
felony. :

Definitions of terms relating to perjury ars set out in
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New York Penal Law section 210.00(1965); they provide:
The following definitions are applicable
to this article:

1. "Oath" includes an affirmation and
every other mode authorized by law of attesting
to the truth of that which is stated.

2. "Swear” means to state under oath.

3. "Testimony" means an oral statement made
under oath in a proceeding before any court, body,
agency, public servant or other person authorized
by law to conduct such proceeding and to
administer the oath or cause it to be administered. . . .

5. "Swear falsely." A person "swears falsely”

when he intentionally makes a false statement

which he does not believe to be true (a) while

giving testimony, or (b) under oath in a

subscribed written instrument shall not be deemed

complete until the instrument is delivered by its

subscriber, or by someone acting in his behalf, to

another person with intent that it be uttered or

published as true. . .
The key term defined here is "swears falsely," which amounts
to an overall definition of perjury. It contains the five
basic elements which are common to the three degrees of
perjury:

a. a statement,

b. intentionally made, which is,

c. false, made,

d. under oath,182 and

e. not believed by the maker to ke true.
The degrees of the crime of perjury are not mutually exclusive;
the jury may find the defendant not guilty of the degree

charged in the indictment and guilty of any degree inferior

182Regarding the oath requirement, see People v.
Grier, 42 BApp. Div. 2d 803, 346 N.Y.S.2d 422
(3d Dept. 1973).




thereto.183

83 Perjury is not excused because of some defect in the

proceedings in which the false testimony is given.184

Additionally, New York Penal Law section 210.30(1965) provides:
It is no defénse to a prosecution for perjury

that:

1. The defendant was not competent to make
the false statement alleged; or

2. The defendant mistakenly believed the
false statement to be immaterial; or

3. The oath was administered or taken in an
irregular manner or that the authority or juris-
diction of the attesting officer who administered
the ocath was defective, if such defect was
excusable under any statute or rule of law.

B. Intent and Falsity

184 Generally,- the falsity of testimony does not alone

185

establish willfulness; a perjury conviction cannot be

based on evidence that is as consonant with fallibility of
‘L . . 1 .

memory as with willful lying. 86 Testimony to a fact that

~@ person has no reason to believe to be true may be perjury

even though in fact it is true.187

183paople v. Samuels, 284 N.Y. 410, 31 N.E.2d 753
(1940). Other sections of New York Penal Law
relating only to perjury in written instruments
are §§210.35, 210.40, and 210.45 (McKinney 1975).

184People V. Ward$1%7 App. Div. 2d 174, 323 N.Y.Ss.2d4

316 (ISt Dept. 19

185Samuels, supra note 183. . : o,

4

186£§; See also People v. Lombardozzi, 35 App. Div.-
2d 508, 313 N.Y.s.2d 305 (2d Dept. 1970), aff'd, 30
N.Y.2d 677, 283 N.E.24 609, 332 N,Y.S.2d 630 (1972).

187PeOple v. Doody, 72 App. Div. 372, 76 N.Y.S. 606
(3d Dept.), aff'd, 172 N.Y. 165, 64 N.E. 807 (1902) .
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985 When two statements are made under oath and one is
false, however, their inconsistency alone may prove perjury.
New York Penal Law section 210.20(1965) defines perjury
iﬂvolving inconsistent statements:

Where a person has made two statements under
oath which are inconsistent to the degree that
one of them is necessarily false, where the
circumstances are such that each statement, if
false, is perjuriously so, and where each statment
was made within the jurisdiction of this state
and within the period of the statute of limitations
for the crime charged, the inability of the
people to establish specifically which of the two
statements is the false one does not preclude a
prosecution for perjury, and such prosecution may
be conducted as follows:

1. The indictment or information may set forth
the two statements and, without designating either,
charge that one of them is false and perjuriously
made.

2. The falsity of one or the other of the two
statements may be established by proof or a
showing of their irreconcilable inconsistency.

3. The highest degree of perjury of which the
defendant may be convicted is determined by
hypothetically assuming each statement to be
false and perjurious. If under such circumstances
perjury of the same degree would be established by
the making of each statement, the defendant may be
convicted of that degree at most. If perjury of
different degrees would be established by the
making of the two statements, the defendant may be
convicted of the lesser degree at most.

Under this section, contradictory statements presumptively

establish the falsity of the false statement.189 The

188A similar statute was recently.upheld against

Fifth Amendment challenges. The Florida Supreme

Court construed "inconsistent statements" to mean
statements which are mutuzlly exclusive, and

"willfully" to mean that the statement was

knowingly false when made. With this construction the
statute's presumption of falsity, said the court, is
constitutional. Brown v. State, 334 go. 2d 597 (Fla. 1976).

189500ple v. Ashby, 8 N.Y.2d 238, 168 N.E.2d 672,
203°W.Y.5.2d 854 (1960).

G.65




people,‘however, must establish a willful contradiction

. 190
and show that the oaths were reguired by law. ?
C. Materiality
186 The materiality of the allegedly false testimony is

an essential ingredient of perjury.191 Since the crime of
perjury is divided into several degrees, the gravity of

the offense (of which materiality is partly determinative)
is an issue of fact for the jury.192 A preliminary deterxr-
mination is made by the judge, and the test is whether the

statement made can influence the tribunal on the issue before

it.193 As the court in People v. Perna observed:

Thus a statement is usually held sufficient

to support a charge of perjury if it is matérial
to any proper matter of inquiry, and if, further-
more, it is calculated and intended to bolster
the testimony of a witness on some material point,
or to support or attack the credibility of the
witness, or if it is a link in a chain of circum-
stantial evidence, or supports a conclusion or

1905, 551e v. Lillis, 3 App. Div. 2d 44, 158 N.Y.2d
1917 (4th Dept. 1956). Additionally, the
jurisdictional element is a limitation. An
irreconcilable inconsistency between a statement
sworn in a state proceeding and another sworn

in a federal procesding may not be the basis for
a charge of perjury under this section. People

v. Tadarola., 85 Misc.2d 271, 377 N.Y.5.2d 431
(Sup. Ct. N.Y. County, 1975).

191,00p1e v. Teal, 196 N.Y. 372, 89 N.E. 1086 (1909).

1925 0ple v. Clemente, 285 App. Div. 2d 258, 136 \
N.Y §.5d 307 (Ist Dept. 1954), aff'd, 309 N.Y.

890, 131 N.E.2d 294 (1955); People V. Dunleavy,

41 App. Div. 2d 717, 341 N.Y-G.2d 500 (1st Dept.

1973) . N )

193People v. Perna, 20 App. Div. 2d 323, 246 N.Y.S.2d
920 (4th Dept. 1964).
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opinion of the witness. A person swearing falsely
to a material fact cannot defend himself on the
ground that the case did not ultimately rest on
the fact to which he swore.l594

D. The Two~Witness Rule and the Direct Evidence Rule

87 . The two-witness rule is a well-established rule of
law in New York.195 New York Penal Law section 210.50(1965)
codifies this prinéiple by stating that, with respect to
the crimes defined in New York Penal Law article 210,

the "falsity of a statement may not be established by the
uncorroborated testimony of a single witness." This rule

does not, however, apply to prosecutions based upon

inconsistent statements pursuant to section 210.20, supra {85.

{88 In establishing a prima facie case of perjury,
the government in proving falsity must at least corroborate
the testimony of a single witness by independent corrobora-

tive circumstances, or make a prima facie case by
196

circumstantial proof.
194

Id. at 327, 246 N.Y.S.2d at 924.

19%eqple v. Doody 172 N.Y. 165, 64 N.E. 807 (1902); People v. Sabella, 35 N.Y.
24 158, 316 N.E. 2d 569, 359 W.Y.S.2d 100 (1974}; overruled on other grounds

in People v. Brown, 40 N.Y 24 381, 353 N.E.2d 811, 386 N.Y.S.2d 3848 (1¢76).

196
Pecple v. Sabella, supra note 195; People v. Fitzpatrick, 47 App. Div. 2d

70, 364 N.Y.S.2d 190 (lst Dept. 1975), x=v'd on o:her grounds, 40 N.Y.2d
44, 351 W.E.2d 675, 386 N.Y.8.2d 28 (1876); Pecple v. Ginsberq, 80 Misc.
23 921, 364 N.Y.S.28 260 (Nassau County Ct. 1974y, aff'd, 375 N.Y.S. 2d
855 (1975). Even the testimony and behavior of the defendant need not be
discounted as a possible corrobative factor. People v. Deitsch,

237 N.Y. 300, 142 N.E. 670 (1923). But circumstantial
evidence that points equally to defendant's innocence
as to his guilt may leave the testimony of the one
witness uncorroborated and insufficient to convict.
People v. Fellman, 42 App. Div. 24 764, 346 N.Y.S.2d
334 (24 Dept. 1973). And a conviction cannot be based
on evidence that is as consonant with fallibility of
memory as with willful falsification. People v.
Lombardozzi, supra note 186. T
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E. Recantation

489 New York Penal Law section 210.25(1965) provides a

defense to perjury:

In any prosecution for perjury, it is an
affirmative defense that the defendant retracted
his talse statement in the course of the proceeding
in which it was made before such false statement
substantially affected the proceeding and before
it became manifest that its falsity was or would
be exposed.

137 Thé defense is

This section codifies previous case law.
designed primarily to encourage witnesses to correct know-
ingly false testimony, but to disallow blame from being’

purged when the testimony has influenced the investigation,

or when the witness sees that his falsehood is soon to be

discovered anyway.

F. Double Punishment

{90 Exoneration of a witness in the proceeding in which

the false testimony is given does not bar a perjury prosecu-

ticm;lg8 collateral éstoppel, however, may apply.i99

198

37 people v. Gillette, 126 App. Div. 655, 111 N.Y.S.
133 (1st Dept. 1908) (recantation defense); People

v. Ezaugi, 2 N.Y.2d 439, 141 N.E.2d 580, 161 N.Y.S.2d
75 (1957) (limitation on the defense).

Wood v. People, 59 N.Y. 117 (1874).

199People v. Berger, 199 Misc. 543, 106 N.Y.S.2d 761

(Monroe County Ct. 1950).
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11. New Jersey Contempt: Generally

A. Statutes

191

The primary200 sections governing contempt are found

in the New Jersey Statutes and in the Rules of Court.

Stat. Ann. sections 2A:10-1, 10-3, 10-5, 10-7, and 10-8

(West 1965) provide respectively:

The power of any court of this state to
punish for contempt shall not be construed
to extend to any case except the:

a. Misbehavior of any person in the actual
presence of the court;

b. Misbehavior of any officer of the court
in his offigial transactions; and

c. Disobedience or resistance by any court
officer, or by any party, juror, witness or any
person whatsoever to any lawful writ, process,
judgment, order, of command of the court.

Nothing contained in this section shall be
deemed to affect the inherent jurisdiction of
the superior court to punish for contempt.

* % % *

Every summary conviction and judgment, by
the Superior Court in the law division or
chancery division or by a County Court or any
inferior court except the municipal court, for
a contempt, shall be reviewable by the appellate

division of the Superior Court and all convictions ™

and judgments for contempt by the municipal courts
shall be reviewable by the County Court. Such
review shall be both upon the law and the facts
and the court shall give such judgment as it
shall deem to be lawful and just under all the
circumstances of the case and shall enforce the
same as it shall order.

* k k K , ‘ : ]

Any person who shall be adjudged in contempt
of the superior court of county court by reason

N.J.

200

New Jersey's immunity statute makes a provision for

contemptc. If a person refuses to testify after being
granted immunity he may be adjudged in contempt and
committed to jail until he testifies. N.J. Stat. Ann.
§2A:81-17.3 (1973).
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of his disobedience to a judgment, order or process
of the court, shall, where the contempt is
primarily civil in nature and before he is
discharged therefrom, pay to the clerk of the
court, for the use of the state or the county, as
the case may be, for every such contempt, a sum
not exceeding $50 as a fine, to be imposed by

the court, together with the costs incurred.

* k %k %

The county courts, juvenile and domestic relations
courts, county district courts, county traffic
courts, criminal judicial district courts, munlclpal
courts and park police courts in this state shall
have full power to punish for contempt in any case.
provided by section 2A:10-1 of this title.

* k k %

Any court may issue a warrant for the arrest of
any person subject to punishment for a contempt
pursuant to the provisions of chapter 10 of Title
2A of, the New Jersey Statutes, directed to any officer
or person authorized by law to serve process, who
shall be empowered to serve such warrant in any
county of this State and to produce the person
_subject to punishment for contempt as herein
provided before the judge of such court issuing
said warrant.

Rules 1:10-1 to 1:10-4 of the New Jersey Rules of Court
(1969) provide respectively:

Contempt in the actual presencérof a judge
may be adjudged summarily by the judge without
notice or order to show cause. The order of
contempt shall recite the facts and contain a
certification by the judge that he saw or heard
the conduct constituting the contempt.

* % % %

Every other summary proceedlng to punish for
contempt shall be on notice and instituted only
by the court upon an order for arrest or an
order to show cause specifying the acts or -
omissions alleged to have been contumacious. :
The proceedings shall be captioned "In the
Matter of Charged with Contempt;
of Court." i

* k % %

A person charged with contempt under R. 1 lO =2
shall be admitted to bail pending the hearlnu.
The amount and sufficiency of bail shall be
reviewable by a single judge of the AppellJte
Division.
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* k k%

A proceeding under R. 1:10-2 may be prosecuted
on behalf of the court only by the Attorney General,
the County Prosecutor of the county, or where the
court for good cause designates an attorney, then
by the attorney so designated. Except with the
consent of the person charged, the matter may not
be heard by the judge allegedly offended or whose
order was allegedly contemned. Unless there is a
right to a trial by jury, the court in its
discretion may try the matter without 2 jury.

All New Jersey courts of record, civil and criminal,
inherently possess the power to punish contempts;201
section 2A:10~1 delimits this power. Section 2A:10-3
provides a safeguard to a contemnor summarily punished in
allowing review of the contempt judgment "both upon the

law and the facts." The ffine" provided in section 2A:10-5
for civil contempt, despite its penal connotation, is
merely an imposition of costs in favor of the state to
reimburse iF for the proceeding.202
492 The rules of court regarding contempt were amended
in 1965 in response to the New Jersey Supreme Court's
reconsideration of the contempt offense in New Jexsay

Department of Health v. Roselle;203 the rules now reflect

the court's reasoning. There is no distinction between
civil and criminal contempt; any contempt is the same
offense in every case. The real distinction is between
cases which may be dealt with summarily pursuant to

Rule 1:10-1, and cases which must be prosecuted as crimes

201y re Merrill, 88 N.J. Eq. 261, 102 A. 400 (1918).
The court's power to punish for contempt is over court
officers, parties, or strangers. In re Megill, 114
N.J. Bg. 604, 169 A. 501 (1934).

202New Jersey Department of Health v. Roselle, 34 N.J.
331, 169 A.2d 153 (1961).




pursuant to Rule 1:10-2 [then N.J. Stat. Ann. section
2A:85~1(l965)204] or disposed of on notice and hearing

preceding a conditicnal commitment. ‘

493 The offense may be responded to by either punitive
or.coercive measures, or both. If there has been a direct
contempt (in the judge's "actual presence"), the judge

may punish the contemnor summarily; no notice or order to
show cause is necessary. Any other contempt (indirect
contempts) may only be punished pursuant to the procedures
speéified in Rules 1:10-2 through 1:10-~4. Although the term
"summary proceeding" is used( the proceedings clearly are
not "summary" as that term has been used in this

discussion and in other jurisdictions.

B. Distinguishing Civil and Criminal Contempts

494 For purposes of this discussion, the distinction between

civil and criminal contempt is important in three contexts.205

204y 5. stat. Ann. §2A:85-1. Offenses indictable at
common law and not otherwise covered, punishable as
misdemeanors ‘

Assaults, batteries, false imprisonments, affrays,
riots, routs, unlawful assemblies, nuisances, cheats,
deceits, and all other offenses of an indictable
nature at common law, and not otherwise expressly
provided for by statute, are misdemeanors.

Under this section contempt may be prosecuted as a crime.
. In re Buehrer, 50 N.J. 501, 236 A.2d 592 (1967);

State v. Byrnes, 109 N.J. Super. 105, 262 A.2d 420,
aff'd, 55 N.J. 408, 262 A.2d 408, cert. denied, 398

U.S. 941 (1970).

205Of course, the purpose of the punishment, punitive

or coercive, determines whether the contempt will be
deemed "criminal" or "civil." Roselle, supra note
202.
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First, the pardoning power applies to criminal contempt, but

206

not. to civil contempt. Second, the contemnor must be

informed as to whether his contempt is civil or criminal.207

208

Third, based upon the actual sentence imposed, the

maximum criminal penalty which may be impeosed without a

jury trial is six months.209

C. Distinguishing Direct and Indirect Contempts

195 "Direct" contempts under Rule of Court l:}O-l are
those committed "in the actual presence of a judge"; they
may Qe adjudged summarily without notice or order to

éhow cause. This procedure may be employed where the

judge wifnessed the contempt, but not where proof of the
contempt depends on proof from persons other than the judge
himself.210 All other contempts, including obstructive
misbehavior outside the presence of the court, misbehavior

of an officer of the court, and violation of an order of

the court, must be prosecuted after notice and hearing

2061n re Caruba, 142 N.J.\Eq. 358, 61 A.2d 290
(1948); In re Borough of West Wildwood, 42 N.J.
Super. 282, 126 A.2d 233 (1956). '

207New-Jersey Department of Health v. Roselle, supra
note 202.

2085, ate v. Owens, 54 N.J. 153, 254 A.2d 97 (1969),

cert. denied, 396 U.S. 1021 (1970).

2090 re Bruehrer, 50 N.J. 501, 236 A.2d 592 (1967).

210Swanson v. Swanson, 8 N.J. 169, 84 A.2d4 450 (1¢951).
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under Rules of Court 1:10-2 through 1:10-4.%'1 yhether

direct or indirect, if the criminal penalty actually imposed
is greater than six months, a jury trial will also be

. 212
required.

12. Civil and Criminal Contempt in New Jersey

A. Misbehavior

96 In general, any conduct which is disrespectful or

213

scornful of the court is contemptuous, if it tends to

214

obstruct the administration of jastice. Disorderly

behavior that interrupts the proceedings of a judicial

body,215 or refusal to give unprivileged answers to a grand

211In re Fairlawn Education Assn., 63 N.J. 112, 305 A.2d
72, cert. denied, 414 U.S. 855 (1973); In re Finklestein,
112 N.J. Super. 534, 271 A.2d 916 (1970); In re Boyd,

36 N,J. 285, 176 A.2d 793 (1962); In re Szczepanik,

37 N.J. 503, 181 A.2d 772 (1962). ~The court's ‘
directive, however, disobedience of which constitutes
contempt, must be written. In re Callan, 66 N.J.

401, 331 A.24 612 (1975).

212

In re Buehrer, supra note 209.

213; re callan, 122 N.J. Super. 479, 300 A.2d 868,
aff'd, 126 N.J. Super. 103, 312 A.2d 881, rev'd on
other grounds, 66 N.J. 401, 331 A.2d4 612 (1875).

2141, re caruba, 139 N.J. Eq. 404, 51 A.2d 446 (1947),
aff'd, 140 N.J. Eg. 563, 55 A.2d 289, application
denied, 142 N.J. Eg. 358, 61 A.2d 290 (sentence
imposed by trial court and affirmed on appeal,

is not then to be modified by trial court), cert. denied, 335 U.G. 846

(1948); State v. Gonzalez, 69 N.J . 397, 354.A.2d 325 (1975) (Secord conviction

of contempt vacated; first conviction and sentence affirmed--no opinion).

215State v. Jones, 105 N.J. Sup=r. 493, 253
A.24 193 (1969). ‘
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216 are contemptuous acts. That the

217

jury when so ordered,

court's order was unlawful or that disobedience to the

order was in good faith,218 are not defenses to the

resulting contempt charge.

497 In New Jersey, perjury or false swearing 1is a contempt

219

of court and may be punished as such; the falsity,

however, must be shown incontrovertibly.220

B. Double Jeopardy Considerations

498 Repetition of direct contempts during‘the course of
a trial was recently held to support separate contempt
offenses with separate sentencés.221

Y99 A contempt which is also an assault may be punished

21
®State v. Kenny, 68 N.J. 17, 342 A.2d 189 (1975);
In Te Boyd, 36 N.J. 285, 176 A.2d 793 (1962); In

re Schwarz, 134 N.J.L. 267, 46 A.2d 804 (1946).

2175tate v. corey, 117 N.J. Super. 296, 284 A.2d
395 (1971), opinion adopted, 119 N.J. Super. 579,
293 A.24 196, cert. denied, 409 U.S. 1125 (1973);
Oddo v. Saibin, 106 N.J. Egq. 453, 151 A. 289
(1930); Forrest v. Price, 52 N.J. Eq. 16, 29

A. 215 (1894).

21811 re Brown, 50 N.J. 435, 236 A.2d 142 (1967).

2lgIn re Caruba, supra note 214; Swanson v. Swanson,

8 N.J. 169, 84 A.2d 450 (1951); State v. Illario, 10 N.J.
Super. 475, 77 A.2d 483 (1951). Recantation of the
false testimony does not purge the contempt.

220Harbor Tank Storage Co. v. LoMuscio, 45 N.J.
539, 214 A.2d 1 (1965); In re Malisse, 66 N.J.
Super. 195, 168 A.2d 838 (1961).

221Further, as long as the direct contempts are adjudged
as such immediately, a jury trial will not be required,

even though the sentences aggregate more than six
months. State v. Gonzalez, 49 Nj.J. 397, 354 A.2d4 325 (1975).
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as both without violating double jeopardy principles.222

C. Disposition on Notice and Hearing

4100 Referring to the procedures set out in Rules of Court

10:1-2 through 10:1-4, the New Jersey Supreme Court in

In re Buehrer said:223

But since the summary power lends itself
to arbitrariness, it should be hemmed in by
measures consistent with its mission. To that
end, our rules embody sundry restraints. The
judge whose order was allegedly breached may
not hear the charge unless the defendant con-
sents; the contempt process may be instituted
only by. the court, lest a litigant turn it to
private gain; the defendant shall be informed
plainly that the proceeding is penal as
distinguished from cne for the further relief of
a litigant; the penal charge may not be tried
with a litigant's application for further relief
unless the defendant consents; a conviction is
reviewable upon appeal both upon the law and
the facts, and the appellate court shall give
such judgment as it shall deem just. The
presumption of innocence of course obtains, and
the burden of the prosecution is to prove guilt
beyond a reasonable doubt. Thus the defendant
is afforded all the rights of one charged with
crime except the right to indictment and to
trial by jury.224

Such a "summary" conviction for contempt is not a "convic-
tion" within statutes imposing a disability or disqualifica-

tion on an individual because of a ronviction for a

crime.225

222In re Burroughs, 125 N.J. Super. 221, 310 A.2d4 117
(1973).

22350 §.J. 501, 515-16, 236 A.2d 592,600 (1967).

224See also New Jersey Dapartment of Health v. Roselle,

34 N.J. 331, 169 A.2d 153 (196l1l); Essex County Welfare
Board v. Perkins, 133 N.J. Super. 189, 336 A.2d 16

(1975); In re Fair Iawn Education Ass'n., 63 N.J. 112, 305 A.2d
72, cert. denied, 414 U.S. 855 (1973).

2255tate v. Jones, 105 N.J. Super. 493, 253 A.2d 193

(1969).
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D. Summary Disposition.’

§101 In In re Bridgezz6 the court observed that for proceedings

under Rule of Court 1:10-1, where the contempt is in

“the "actual presence of the judge" and no notice or hearing

is neceésary for disposition of the contempt, the

confinement must be terminable upon the contemnor's compliance

227 228

with the order disobeyed. In State v. Gonzalez,

however, the immediate summary procedure of Rule 10:1-1
was not limited only to coercive, as opposed to punitive,
punishment. The court observed:

.+ .[A] court may summarily convict and impose
punishment for contempt, without any provision
for notice and opportunity to be heard, provided
that the contemptuous conduct occurred in the im-
mediate presence of the judge and was personally
witnessed by him, and that the conduct created
'an open threat to the orderly procedure of the
court and such a flagrant defiance of the person '
and presence of the judge before the public' that
if 'not instantly suppressed and punished, demor~229
alization of the court's authority would follow.'

Obviéusly, this procedure is of very limited application;
whether it is limited to coercive punishment, however, is
unclear.

1102 Summary convictions are reviewable by appeal under

N.J. Stat. Ann. section 2A:10-3(West 1965).

226 .
120 N.J. Super. 460, 295 A.2d 3 (1972), certif. denied,

62 N.J. 80, 299 A.2d 78 (1972); cert. denied, 410 U.S.
991 (1973). '

227
See also Essex County Welfare Board v. Perkins,

133 N.J. Super. 189, 336 A.2d 16 (1975).
228
134 N.J. Super. 472, 341 A.2d 694 (1975).

22914, at 475, 341 A.2d at 696 (1975).
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E. Limitation on Coercive Commitment

1103 The New Jersey Supreme Court recently became the
first court to hold that civil confinement may become
unjustified and will be discontinued when it loses its
"coercive impact." Noting that each;case must be decided

on its own merit, the court in Catena v. SeidlZBO said

the relevant question is "whethef there is a substantial
likelihood that continued cenfinement will cause [the
witness] to change‘his mind and testify." Factors to be
weighed in deciding each case are age, state of health,
and length of confinement. Catena was seventy-three years
old, éontinued confinement posed a great danger to his
heart condition, and he had been imprisoned for five years,
steadfastly refusing to testify. Catena's confinement was

held no longer coercive, and it was ended.

-

. 13. New Jersey Perjury ~ 7

A. Generally

4104 New Jersey, like the federal system, punishes both

231

perjury and false-swearing. The perjury statute, in

N. J. Stat. Ann. section 2A:131-1(West 1969) provides that:

230
68 N.J. 224, 343 A.2d 744 (1975).

231There are other statutes more specifically
tailored to particular situations. See, e.9., N.J.

. Stat. Ann. §2A:131-2 (West 1953) (perjury before
commissioner of another state or of the United.States);
N.J. Stat. Ann. §2A:131-3 (West 1953) (using
false oaths or depositions); N.J. Stat. Ann. §41:3-1
(West, 1837) (partnerships--perjury in taking oaths

" or making affidavits). ,
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Any person who willfully and corruptly commits
perjury or by any means procures Or suborns any
person to commit cerrupt and willful perjury, on
his oath, in any action, pleading, indictment, con-
troversy, matter or cause depending or which may
depend in a court of this state, or before a
referee or arbitrator, or in a deposition or

.examination taken or to be taken pursuant to the
laws of this state or the rules of the supreme
court of this state, before any public officer
legally authorized to take the same, is guilty of
a high misdemeanor.

The false-swearing statute follows at New Jersey Stat.
Ann., section 2A:131-4(West 1969); it provides:

Any person who willfully swears falsely in
any judicial proceeding or before any person
authorized by any law of this state to
administer an oath and acting within his authority,
is guilty of false swearing and punishable as for
a misdemeanor.

Further definition is provided by the next section, which
provides:

If a person has made contrary statements under
oath, it shall not be necessary to allege in an
indictment or allegation which statement is false
but it shall be sufficient to set forth the
contradictory statements and allege in the alterna-
tive that one or the other is false.

Proof that both statements were made under oath
duly administered is prima facie evidence that one
or the other is false; and if the jury are satisfied
from all the evidence beyond a reasonable doubt
that one or the other is false and that such false
statement was willful, whether made in a judicial
proceeding or before a person authorized to
administer an oath and acting within his authority,
it shall be sufficient for a conviction.

{105 The purpose of the‘false—swearing statute was to

relieve the prosecution of many of the technical difficulties

232

of a perjury prosecution. False swearing is a lesser

2325¢ate v. Kowalczyk, 3 N.J. 51, 68 A.2d 835 (1949);

State v. Angelo's Motor Sales, 125 N.J. Super. 200,
310 A.2d 97 (1973), aff'd, 65 N.J. 154, 320 A.24
161 (1974).
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. . 2
included offense of perjury 33 includes certain classifi-

234

cations of falsehoods not reached by perjury, and allows

a conviction without proof of falsity. Perjury requires

235

that a formal cath was administered while false

swearing does not.

B. Intent and Falsity

106 Perjury is a willful assertion as to a fact, knowing

such to be false, with the intent of misleading a court
or jury.2°6 Willfulness in the use of false swearing was
defined by the Supreme Court of New Jersey to be intentional-

ly testifying to something known to be false.237 A statutoury

233Perjury is a high misdemeanor, punishable by a fine

of not more than two thousand dollars or 1mprlsonment

for not more than seven years or both. False swearlng

is classified as a misdemeanor. A misdemeanor is
punishable by a fine of not more than one thousand dollars
or imprisonment for not more than three years or both.

New Jersey Stat. Ann. §2A:85-6 (West 1952) and §2A:85-7
(West 1952).

2345tate v. Siegler, 12 N.J. 520, 97 A.2d 469 (1953).
Under the false swearing statute, for example, one may
prosecute false statements formally sworn to by means of
an oath as well as solemn verification of false statements
during various stages of judicial proceedings. State v.
Angelo's Motor Sales, 125 N.J. Super. 200, 310 A.2d4 97
(1973); aff'd, 65 N.J. 154, 320 A.2d4 161 (1974).

2358tate v. Randazzo, 92 N.J. Super. 578, 224 A.2d4
341 (1966).

236("ermak v. Hertz Corp., 53 N.J. Super. 455, 147 A.2d
800, aff'd,28 N.J. 568, 147 A.2d 795 (1959). See also
State v. Sullivan, 24 N.J. 18, 130 A.2d 610, cert.
denied, 355 U.S. 840 (1957).

23731ate v. Fucks, 60 N.J. 564, 292 A.2d 10 (1972).
See also State v. Browne, 43 N.J. 321, 204 A.2d 346
(1964); State v. Doto, 16 N.J. 397, 109 A.2d 9
(1954), cert. denied, 349 U.S. 912 (1955).
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definition of willfulness is now found in N. J. Stat. Ann.
section 2A:131-7(West 1969) and applies to both crimes; it
provides:
"Willful" shall, for the purposes of this article,
be understood to mean intentional and knowing the
same to be false.

4107 Falsity must be established for perjury, but not for

false swearing.

C. Materiality

§108 Even though never a requirement for a false swearing

conviction, traditionally the allegedly false statement

had to be material to be perjury.238 Under N. J. Stat. Ann.

section 2A:131~-6 (West 1969) materiality is no longer
reguired; it provides:

Corroboration or proof by more than 1 witness
to establish the falsity of testimony or statements
under oath is not required in prosecutions under
this article. It shall not be necessary to prove,
to sustain a charge under -this article, that the
oath or matter sworn to was material, or, if before
a judicial tribunal, that the tribunal had juris-
diction. :

D, Two-Witness and Direct Evidence Rules ‘
239

$109 Although once required by the case law, these rules

were often ignored or evaded.240 N.J. Stat. Ann. section

2383tate v. Ellenstein, 121 N.J.L. 304, 2 A.2d 454
(1938). Materiality was a gquestion of law. . State
v. Lupton, 102 N.J.L. 530, 133 A. 861 (1926).

23%giate v. Camporale, 16 N.J. 373, 108 A.2d 841 (1954).

24050 state v. Siegler, 12 N.J. 520, 97 A.2d 469 .
(1953); State v. Haines, 18 N.J. 550, 115 A.2d
24 (1955); State v. Cattaneo, 123 N.J. Super.

167, 302 A.2d 138 (1973).
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' preclude subsequent prosecution for perjury.

2A:131-6, above, abrogates these rules as to perjury and

false swearing prosecutions.

E. Recantation

1110 Recantation of perjury or false swearing neither
neutralizes the false testimony nor exculpates the witness

of the crime.241

F. Separate Perjuries

1111 Acquittal of the substantive crime does not necessarily
242

G. Subornation

112 To establish this crime the government must show that

the defendant requested the individual to swear falsely and

that *he individual in fact did so.243

241
In re Foster, 60 N.J. 134, 286 A.2d4 508 (1972).

State v. Kowaliczyk, 3 N.J. 51, 68 A.2d 835 (1949);

242

243

When the prosecutor is told, however, that the
witness intends to recant, he may have a duty to
advise the witness of his privilege against
self-incrimination. State v. Williams, 112 N.J.
Super. 563, 272 A.2d 294 (1970), aff'd, 59 N.J.
493, 284 A.2d4 172z (1971).

See State v. Redinger, 64 N.J. 41, 312 A.2d 129
(1973).

State v. Ciswiins, 38 N.J. 162, 183 A.2d 77 (1962) .
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14. Massachusetts Contempt

A. Generally

113 Massachusetts does not have a general contempt stat-

ute,244 but the superior courts,245 246

district courts,
and courts of chancery247 possess inherent power to

punish for contempt.

B. Distinguishing Civil and Criminal Contempts

4114 Undexr Massachusetts case law the purpose of the
punishment for contempt fixes its nature as either civil

or criminal; civil contempt: is remedial and its punish-

244There are, however, contempt statutes for particular
proceedings. See, e.g., Mass. Gen. Laws Ann. ch. 220,
§13A (1974) (regarding labor disputes); Mass.
Constitution pt. 2, ch. 1, §3, arts. 10, 11 (1967)
(power of House of Representatives, Senate and
Governor to punish for contempt); Mass. Gen. Laws

Ann. ch. 307, §12(5) (1954) (contempt before

certain state agencies); Mass. Gen. Laws Ann,

ch. 233, §8~11 (1974) (contempt before specified

town officials); Mass. Gen. Laws Ann. ch. 233,

§5 (1974) (contempt of court-appointed master or
auditor); Mass. Rules of Civil Procedure §37

(1974) (refusal to honor a court-ordered deposition or
to answer a question in such a deposition).

A

#454a1ton Lunch Co. v. Kearney, 236 Mass. 310, 128
N.E. 429 (1920); Home Investment Co. v. Iovieno,
246 Mass. 346, 141 N.E. 78 (1933); Silverton v.
Commonwealth, 314 Mass. 52, 49 N.E.2d 439 (1943);
New England Novelty Co. Inc. v. Sandberg, 315 Mass.
739, 54 N.E.2d 915, cert. denied, 323 U.S. 740,
rehearing denied, 323 U.S. 815 (1944).

246silverton v. Commonwealth, 314 Mass. 52, 49
N.E.2d 439 (1943). And see Mass. Gen. Laws Ann.
ch. 218, §4 (1916). .

247 oot v. Mac Donald, 260 Mass. 344, 157 N.E. 684

(1927).
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ment is contingent, while criminal contempt is punitive
and its punishment is unconditional and“fixed.248 Good
faith is not a defense to a contempt charge, 'civil or
criminal.249
4115 The only important procedural conseduence turning on
the distinction between civil and criminal contempt is the
method of review of the contempt. Judgments of criminal
contempt are reviewed by writ of errorzso while appeal is
the proper remedy for review of adjudication of civil

contempt.251

24855d0nes v. Sodones, 74 Adv. Sheets 1303, 314 N.E.2d
906 (1974). And see In re De Sauliner, 360 Mass. 769,
279 N.E.2d 287 (1971); Blackenburg v. Commonwealth,
260 Mass. 369, 157 N.E. 693 (1927), cert. denied,

283 U.S. 819 (1930); Root v. Mac Donald, 260 Mass.
344, 157 N.E. 684 (1927); Hurley v. Commonwealth,

188 Mass. 443, 74 N.E. 677 (1905).

249United Factory Outlet, Inc. v. Jay's Stores, Inc.,

361 Mass. 35, 278 N.E.2d 716 (1972). Inability to
comply with the court's order, however, though a
defense to civil contempt, Milano v. Hingham
Sportswear Co., Inc., 74 Adv. Sheets 2121, 318
N.E.2d 827 (1974); is no defense to criminal
contempt, In re Cartwright, 114 Mass. 230 (1873).
Furthermore, criminal contempts will survive
reversal of the decree which was disobeyed.
Town of Stow v. Marinelli, 352 Mass. 738, 227
N.E.2d 708 (1967).

250Hansen v. Commonwealth, 344 Mass. 214, 181 N.E.2d

843 (1962); New England Novelty Co. v. Sandberg, supra
-note 245; In re Opinion of the Justices, 301 Mass. 615,
17 N.E.2d 906 (1938).

251Nickerson v. Dowd, 342 Mass. 462, 174 N.E.2d 346
(1961); Commonwealth v. McHugh, 326 Mass. 249, 93 K.E.
2d 751 (1950); Godard v. Babson-Dow Mfg. Co., 319 Mass.
345, 65 N.E.2d 555 (1946). ©Under Mass. Gen. Laws Ann.
ch. 233, §20H (1970) the government can appeal the
failure of the court to find contempt in cases

dealing with immunized witnesses.
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C. Distinguishing Direct and Indirect Contempts

4116 For purposes of determining whether summary procedure
is allowed of whether notice énd hearing are required, the
distinction between direct and indirect contempts is
decisive. Direct contempts, those committed in the
"court's presence," are punishable summarily.252 In a
1971 case where the witness was summarily convicted of
criminalrcontempt for refusals to testify before a grand'
jury, after the refusals wera repeated to the judge, the
Supreme Judicial Court, not following the federal rule,
characterized the contempt as direét and upheld the

253

summary conviction. In the case of a direct contempt,

the trial judge may rest on his judicial knowledge of the

254

facts constituting the contempt, but it is advisable for

the judge to set forth the acts constituting contempt in

the contempt order.255

{117 In a prosecution for contempt not committed in the

court's presence, the witness must be given notice of the

charges against him and an opportunity to be heard.256

25250yce v. Hickey, 337 Mass. 118, 147 N.E.2d 187 (1958);

Blankenburg v. Commonwealth, 272 Mass. 25, 172 N.E. 209,
cert. denied, 283 U.S. 819 (1930); Silverton v. Common-
wealth, 314 Mass. 52, 49 N.E.2d 439 (1943).

25353 re De Sauliner, 360 Mass. 769, 279 N.E.2d 287
(1971).

254Blankenburg‘v. Commonwealth, supra note 252.

255Albano v. Commonwealth, 315 Mass. 531, 53 N.E.2d
690 (1944); Silverton v. Commonwealth, supra note
252, .

256Meranto v. Meranto, 75 Adv. Sheets 227, 323 N.E.2d
723 (1975); Garabedian v. Commonwealth, 336 Mass. 119,

142 N.E.2d 777 (1957); Woodbury v, Commonwealth, 295
Mass. 316, 3 N.E.2d 7797 (1936).
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ﬂ;;B For criminal contempts where the actual sentence

imposed is over six months the federal constitutional rule

requires a jury trial.zs7

D. Double Jeopardy Considerations

ﬂllé Only one penalty may be imposed for contempt when
separate questions are. designed to establish a siﬁgle
fact, or.relate to only a single subject of inquiry.258
But if the witness makes no effoft to define his area of
refusal and each quesfion seeks to elicit new facts, re-
péated refusals to answer constitute separate contempts
of court.259 If the same act constitutes a contempt and
\a criminal offense double jeopardy does not automatically

bar bringing both proceedings.260

E. Misbehavior

ﬂlzd Noncompliance with an order of the court constitutes

261

‘contempt. In Massachusetts, perjury, if sufficient to

be an "obstruction of justice," can constitute contempt.262

257

Codispoti v. Pennsylvania, 418 U.S. 506 (1974).

258fh re De Sauliner, supra note 253.

260New England Novelty Co. v. Sandberg, 315 Mass. 739,
54 N.E.2d 915, cert. denied, 323 U.S. 740, rehearing
denied, 323 U.S. 815 (1944). :

s

261Commissioner of Banks v. Tremont Trust Co., 267
Mass. 331, 166 N.E.2d 848 (1929).

v

,262Biankénbu:gfv. Commonwealth, 260 Mass. 369, 157 N.E.
693 (1927), aff'd 272 Mass. 25, 172 N.E. 209, cert.
denied, 283 U.S. 819 (1930).
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F. Disqualification of Judge

121 A witness accused of an indirect contempt may underx
Mass. Gen. Laws Ann. ch. 220, §13b(1935) file for with-
drawal of the presiding judge whose person or conduct was
the object of the contempt, thus resulting in possible
prejudice. This statute provides:

The defendant in any proceeding for contempt
of court in such a case may file with the court
a demand for the retirement of the justice sitting
in such case, if the contempt arises from an
attack upon the character or conduct of such jus-
tice and the attack occurred elsewhere than in
the presence of the court or so near thereto as
to interfere directly with the administration of
justice. Upon the filing of any such demand,
prior to the hearing in the contempt proceeding,
the justice shall thereupon proceed no further,
but another justice shall be assigned by the
chief justice of the court.

15. Massachusetts Perjury

A. Generally
§122 Perjury is defined in Mass. Gen. Laws Ann. ch.268,

section 1(1920) as follows:

Whoever, being lawfully required to depose
the truth in a judicial proceeding or in a
proceeding in a course of justice, wilfully
swears or affirms falsely in a matter material
to the issue or point in gquestion, or whoever,
being required by law to take an oath or
affirmaticn, wilfully swears or affirms falsely
in a matter relative to which such oath or af-
firmation is required, shall be guilty of perjury.
Whoever commits perjury on the trial of an
indictment for a capital crime shall be punished
by imprisonment in the state prison for life or
for any term of years, and whoever commits perjury
in any other case shall be punished by imprison-
ment in the state prison for not more than twenty
years or by a fine of not more than one
thousand dollars or by imprisonment in jail for
not more than two and one half years, or by both
such fine and imprisonment in jail.
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The first sentence defines two classes of perjury. The
first part of the first sentence defines perjury committed
in a judicial or ancillary proceeding, cr committed in a
proceeding in the course of justice, e.g. an adjudicatory
proceeding before some administrative officer or agency
other than a court. The second part of the first sentence,
which reguires neither a judicial nor adjudicatory
proceeding, defines perjury as the making of false state-
ments under oath where there was statutory or other legal
vjustification for the requiring of an oath in the particular
7 circumstances.263
123 Under the first part, perjury in a judicial proceeding
occurs whenever one willfully swears or affirms falsely in
a matter material to the issue or point in question.264
4124 Under the second part, all willfully false and
relevant statements underboath, where the oath reasonably
should be regarded as required by law, are defined as

perjury.265 In this regard, perjury has been found to exist

266

before the State Crime Commission, which had the statu-

tory authority to require testimony under oath; before

N . 7
the Commissioner of the Department of Public Works,26

263Commonwealth v. Giles, 350 Mass. 102, 213 N.E.2d 476

(1966) .

264commonwealth v. Geromini, 357 Mass. 61, 255 N.E.2d
737 (1970) . ,

265Commonwealth v. Giles, supra note 263.

26674

267Commonwealth v. Bessette, 345 Mass. 358, 187 N.E.2d
810 (1963).
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who had the pov 2r to administer oaths in removal hearings;

and before a bk .1l commissioner.268

B. Intent and Falsity

{125 In Massachusetts, knowledge that the testimony is
. false may be inferred from the falsity of the statement ‘

itself if considered in relation to the facts relating to
e

the witness's opportunity to have knowledge.209 If the

jury concludes that the witness believed his statement

to be true, however, perjury is not shown.270 A party

is not to be convicted of perjury because, in the opinion

of the jury, he has no reasonable cause for the opinion

271

he expressed. Thus, where a witness relates untrue

facts in his testimony, but they are derived from a source

that .he has no reason to doubt, his testimony is not

intentionally untrue.272 Where the answer is susceptible

of a reasonably ascertainable meaning, a conviction for
perjury requires proof beyond a reasonable doubt as to the

intenticnal falsity of the answer.273

268

Commonwealth v, Sargent, 129 Mass. 115 (1880) . The
definition is also broad enough to include perjury in

hearings before legislative and investigative bodies.
Commonwealth v. Giles, 350 Mass. 102, 108, 213 N.E.24

270

272

476, 481 (1966).
269

Commonwealth v. Giles, supra note 268.

Id.

271

Commonwealth v. Brady, 71 Mass. 78, 79 (1855).

‘Commonwealth v. Geromini, 357 Mass. 61, 255 N.E.

2d 737 (1970).
273

Commonwealth w. Giles, supra note 268.
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C. Materiality

9126 A false answer, to be perjurious, must be material to

274 The test is whether the

275

a matter under investigation.

testimony could have influenced the final outcome.

Materiality is a gquestion of law.276

D. Two~Witness and Direct Evidence Rules

4127 In 1848 in Commonwealth v. Parker,277 Massachusetts

adopted the traditional two-witness rale. Dicta in that
case, however, suggest the possibility that documentary
evidence be of such a character as to overcome the oath

of the defendant and his presumption of innocence.278

E. Recantation

4128 Recantation is not a defense to a charge of perjury.
But any testimony given by the defendant, subsequent to
the perjurious testimony and which tends to qualify it,

must be taken into consideration. If the subsequent

274Commonwealth v. Louis Construction Co., 343 Mass.
600, 180 N.E.2d 83 (1962).

275Commonwealth v. Giles, 350 Mass. 102, 213 N.E.2d

476 (1966). In Commonwealth v. Grant, 116 Mass. 17
(1874) , it was held perjury to swear falsely to any
"material circumstances" which tend to prove or disprove
a fact. See also Commonwealth v. Baron, 356 Mass. 362,
252 N.E.2d 220 (1969).

276Commonwealth v. Giles, supra note 275; Commonwealth

v. Hollander, 200 Mass. 73, 85 N.E. 844 (1908).

27756 Mass. (2 Cush.) 212.

27814, at 223.
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testimony indicates that no falsity was intended, the

original testimony is not an intentionally false statement.

F. Subornation and Related Matters

4129 The following sections, related to the general perjury

statute, may be useful.

No written statement required by law shall be
required to be verified by cath or affirmation
before a magistrate if it contains or is verified

" by a written declaration that it is made under
the penalties of perjury. Whoever signs and
issues such a written statement containing or
verified by such a written declaration shall be
guilty of perjury and subject to the penalties
thereof if such statempnt is wilfully false in a
material matter.280

* % % %

Whoever is guilty of subornation of perjury,
by procuring another person to commit perjury,
shall be punished as for perjury.Z281

* Kk h %

Whoever attempts to incite or procure another
person to commit perjury, although no perjury is
committed, shall be punished by imprisonment in
the state prison for not more than five years or
in jail for not more than one year.

279

27900mmonwealth v. Geromini, 357 Mass. 61, 255 N.E.

2d 737 (1970). 1In that case the subsequent testimony
indicated that the defendant, in giving the original testi-
mony as to a fact, had no personal recollection as to the
fact but was relying on a written recrod. He had no

reason to think the record was inaccurate at the time,

but it turned out to be inaccurate. No intentional

falsity was shown.

[y

280Mass. Gen. Laws Ann. ch. 268, §1A (1947) (verifying
certain written statements by written declaration instead
of by oath).

281Mass. Gen. Laws Ann. ch. 268, §2 (1812) (subornation
of perjury).

282Mass. Gen. Laws Ann. ch. 268, §3 (1812) (inciting to
perjury).
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* X* % %

If it appears to a court of record that a
party or a witness who has been legally sworn and
examined, or has made an affidavit, in any
proceeding in a court or course of justice has
so testified as to create a reasonable presumption
that he has committed perjury therein, the court
may forthwith commit him or may require him to
recognize with sureties for his appearance to
answer to an indictment for perjury; and
thereupon the witnesses to establish such perjury
may, if present, be bound ove2r to the superior
court, and notice of the proceediﬁggBShall forthwith
be given to the district attorney.

283Mass. Gen. Laws Ann. ch. 268, §4 (1812) (commitment
on presumption of perjury).
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A WORD ABOUT THE CORNELL INSTITUTE ON ORGANIZED CRIME

Established in 1975, the Cornell Institute on Organized
Crime is a joint program of the Cornell Law School and the
Law Enforcément Assistance Administration. Its objective is
to enhance the quality of the nationis response, particularly
on the state and local level, to the challenge of organized
crime by:
1. establishing training seminars in the area of the in-
vestigation and prosecution of organized crime, and the
development of innovative techniques and strategies for
its control;
2. preparing, updating, and disseminating manuals of
investigation and prosecution; the law and procedure re-
lating to organized crime;
3. Sponsoring scholarly and empirical research into organ-
- ized crime and the techniques of its sécial control through
law, and the publication and dissemination of such re-
search, and
4. developing an organized crime library collection and

legal reséarch bank, and creating a comprehensive bibliog-

raphy and index.
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